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O B  3  O P n o j i b C K o r o 3 A K O H O a A T E J I b C T B A

TOA H3flaHHÍI IV HHsapb — Anpejib 1950 r. X« 1/2 (11/12)

H EK P E T OB O X P A H E  rO C y ^ A P C T B E H H O il M CJEO KEEHO Ji T A ÍIH B I *)

12 HOaSpn 1949 roAa BCTynwJi b  AeücTBMe ae- 
KpeT ot 26 OKTaópa 1949 ro fla  06 oxpaHe ro c y - 
flapcTBeHHOíí m cjiymeÓHOH TaíÍHbl (XCvpH. 3 ax. 
n. P. J\To 55, r j i .  437).

,0,0 M3flaHMíi 3Toro flexpeTa oxpaHa TaÜHBi co- 
Aepjxanacb b ct. 289 yro jioBHoro Ko^exca m b  
ct. 159 m 160 yro jioBHoro KoAexca IIojibCKoro 
Boíícxa. 3 tm cTaTbM Tenepb OTMeHeHbi. Hac- 
TKHHO oxpaHa TaíÍHbl COAepJKHTCH M B CT. 90 
yro jioBHoro KoAexca nonbcxoro  Boíícxa.

AH ajiH 3 ct. 289 y ro ji.  KoAexca n oxa3biBaeT, 
hto OHa CMJibHO crpaHMHUBaeT Bonpoc 06 o x p a 
He TaÜHbi. B o-nepB bix, orpaHMneH x p y r  j ik ij , 
xoTopbie MoryT SbiTb npwBJieHeHbi x  yrojiOBHOü 
OTBeTCTBeHHOCTM no 3Toíi cTaTbe. M h k p m m h h k - 
pyeMoe ct. 289 npecTynjieHMe M orjio  coBepuiHTb 
TOJIbKO AOJDKHOCTHOe JIHL(0. He nOAJieíKHT co-
MHeHffio, hto  ocTaBajica 6e3Haxa3aHHbiM p e jib iíí 
paA cjiynaeB  pa3rjiam eH Ha TaííHbi jinuaMM, He 
3aHHMaBiiiHMn AOJiJKHOCTHbix nocTOB. CnyHan 
xce noAoSHoro posa 6biBaioT h  MoryT SbiTb Becb- 
Ma nacTo (HanpMMep, TaíÍHy pa3rjiam aeT  xceHa 
ACjniKHOCTHoro JiMpa). Bo-BTopbix, ct. 289 y r .  
K oa- q^opMyjiHpoBajia TMnnHHoe MaTepnajibHoe
npecTynjieHMe. ycjiOBneM  OTBeTCTBeHHOCTM 6b i- 
jio npMHHHeHue h jih  no xpa írae íí Mepe bo3mojk- 
HOCTb npMHMHeHMa ym epSa rocyAapcTBy b cbh-  
3h  c pa 3 rjiam eHneM  TaiÍHBi. CneAOBaTejibHo, 
HyxcHO 6bi.no Aoxa3aTb b  xaxcAOM KOHxpeTHOM 
c jiyna e  HajiHHMe h jih  bo3 mojkhoctb HajiHHMH 
y m e p 5 a, m6o b  npoTHBHOM c jiyna e  pa3 rna ineHne 
TaHHbi 6biJio HeHaxa3 yeMO. B-TpeTbMx, caMO 
nOHHTHe AOJIJKHOCTHOM TaíÍHbl MMeeT epaBHM- 
TejibHO y 3 XMÍí 06’eM, HeAOCTaTOHHbiü b H bm eui-
HHX yCJIOBHHX.

H to xacaeTca ct. 159 m 160 y ro jio B H o ro  K o- 
Aexca n o n b c x o ro  Boücxa , to ohh , xonenHO, He-
AOCTaTOHHbl BCJieACTBHe TOTO, HTO OTHOCHTCH 
MCXJIIOHMTejIbHO X BOeHHblM JIHHaM. XOTH CT. 90 
Toro xce KoAexca m ctbbht  Bonpoc b o6tu;eM no- 
paAxe (,,K to ” ), ho m3 coAepxtaHHH ee cneAyeT, 
hto  co6npaHHe m nepeAana cocTaBJiaiomHx Taíí- 
Hy cBeAeHHM npeACTaBJiaioT, coScTBeHiio tobo- 
pa, cnepM^HHecKMÍí b h a  M3MeHbi cTpaHe hjih

*) Stoíí TeMe nocBHmena Scuibiuan CTaTbH tob. npo- 
Kypopa AjienjiHpMOHHOro Cy»a PycTaBa Aycpajiepa, 
ncMerpeHHaa b „HeMOKpaTMHecKOM lOpMflHHecKOM 
06o3peHMM” (N» 1 3a 1950 r.). I I pmboawm 3Ty CTaTbio 
B npOCTpaHHblX flOCJIOBHblX BblflepjKKaX.

uxnHOHaaxa. TaxMM o5pa30M, x  APyrwM cjiynaaM 
pa3rjiameHna TaííHbi 3Ta CTaTba He npuMeHH- 
eTca.

M l’ax, Mbl npHXOAHM X BbIBOAy, HTO AeílCTBO- 
BaBmaa ao cmx n cp  yro jicB H aa oxpaHa rocyA ap- 
CTBeHHOíí h c.TiyjKeSpioií TaMHbi 5b ina HeAOCTa- 
T0HH3.

KoHenHO, He cjiyHawHO to o6cToaTe.nbCTBO, 
hto AespeT 06 oxpaHe rocyAapcTBem íoíí h  c n y -  
XceÓHOÍÍ TaíÍHbl HBJIH6TCH OAHHM M3 HeMHOTOX 
nOJIbCXHX 3aK0H0AaTejIbHbIX aXTOB, XOTOpblíí, 
noAoOHO 3a x 0H0AaTenbCTBy coBeTcxoMy, coAep- 
ik h t  BCTynneHHe, oSocHOBbiBaiomee Heo6xoAH- 
MOCTb m p e jib  ero m3a &hm h . B  AexpeTe hcho 
cxa3aHO, hto  oh m3A3h  ,,c iie jiB io  npeAOTBpame- 
hmh pa3rAaiueHMa CBeAeHHM, xoTopbie fíjm  6na- 
ra  HapoAHO-AeMOxpaTHHecxoíí l lo j ih u in  na.fx.ne- 
HCHT COXpaHMTb B TaíÍHe, npOHMKHOBeHHH 3THX 
CBeASHMÍí bo BpaxcAeOHbie HapoAHO-ASMOxpaTn- 
HecxoM n o jib u ie  AeHTpbi, H cno jib30BaHi.ia stmx  
CBejxeHvtü bo BpeA HapoAHO-AeMOxpaTHHecxoíí 
n o n b u ie ” .

ÜTBeT Ha Bonpoc, noneM y ocymecTBJieHHe 
3t h x  p e jie íl CTano Hacyru;HOH noTpeSHocTbio, 
Aan AOKJiaA n p e 3MAeHTa BepyTa na 3-eM n n e -  
Hj^Me HeHTpa.nbHoro KoMHTeTa n o jib c x o fi 0 6 ’e- 
AHHeHHOH PaSonen napTHM.

K a x  H3BecTH0, 3tot AOKJiaA n p e 3HAeHTa 6biji 
nocBauieH Bonpocy o ÓAMTejibHOCTH. BAHTenb- 
hoctb HaAJiexíMT noHMMaTB He x a x  paA Tex hjih  
MHb ix  o6oco5jieH H bix axTOB, He x a x  BpeMeHHyio 
xaMnaHMK), a x a x  nojiHTHHecxyio npoGneMy 
xapAHHajibHoro 3HaHeHMH. nocTaHOBxa Bonpoca 
o OAHTejibHOCTH, x a x  nepBOCTeneHHoro nojiMTM- 
necxo ro  Bonpoca, x a x  nocTOHHHoro AOJira x a ix -  
Aoro necTHoro rpa?KAaHMHa HapoAHoñ n o jiB iu w  
h  TeM 6ojxee xax íA o ro  HJieHa n o n b c x o ií 0 5 ’eAH- 
HeHHOÍí PaSonen n apT nn , cBH3aHa c xopeHHbi- 
m h  nepeMeHaMH, npowcxoAHHiMMH Ha MeiKAyHa- 
poAHOíi apeHe.

...HecoMHeHHO, omnGoHHbiM 6bu io  6m  MHeHMe, 
hto paccMaTpnBaeMbiM H3MH A^KpeT HanpaBJieH 
MCXJHOHHTeJIbHO npOTHB HinMOHOB M ¿MBepcaH- 
to b . CyuiecTByioT BeAb A pyrne  3axoHbi HapoA- 
Ho-AeMOxpaTHHecxoíí n o jib m n , xoTopbie n po - 
tmb. , hm x  HaripaBjieHbi. noaTOMy cpa3y  Híe cne- 
AyeT noAnepxHyTb, hto  b ochobhom AeKpeT Ha- 
npaBjieH npoTMB Tex, xto  cbohm  noBeAeHweM 
AenaiOT B03MOJXHOÍÍ BpaJKAe5HyK) v¡ BpeAHyio
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peHTeaBHOCTB HinHOHOB H p11BCpCciHT()B. BnOJIHfi 
nOHHTHO, HTO HHIHOH, npoBOKaTop, AMBepcaHT 
MoryT ycneu iH o peiicTBOBaTB jimlub b tom  c a y - 
nae, ecjiw mmbiot bo3mojxhoctb noaynMTB H yjK- 
HBie HM CBepeHHH B TOM Cpepe, B KOTOpoii OHH 
BpaipaiOTCH. B  stoh mmchho  naocxocTH m cae- 
A yer noHMMaTB nocTaHOBaeHHH pexpeTa, KaK 
HanpaBjieHHBie npoTHB Bcex Tex, kto  oßaerna- 
k)t  onacHyro pan  HHTepecoB HapopHO-peMOxpa- 
THHeCXOM IIOJIBHIH peHTeaBHOCTB ee BparOB. 
C tojib rnnpoxan  h HTepnpeTapM.fi cyß ’exTMBHOH 
CTopoHBi pexpeTa, oxBaTa eio j ih h , n opae ixa - 
ip n x  npecjiepoBaHHio no 3TOMy pexpeTy, no He- 
o6xoflMMOCTH poaxcHa OTpa3HTBCH m Ha 06’e x - 
thbhom  CTopoHe, t . e. b Bonpoce 06’exTa y ro -  
jiobhom  oxpaHBi. TaxHM o6pa30M, cyjxpeHHe 
06 topnpHHecxoM cMBicjie pexpeTa, 06 ero n oa n - 
THHeCXOM COpepjXaHHH npHBOflHT Hac npflMBIM 
nyTeM x  aHajiH3y 06’eMa stoto ocHOBHoro no- 
h h t h h . rocypapcTBeHHon TaiiHBi. E cjih , x a x  y jx e  
yxa3aHo BBiiue, H apaejxnT rnnpoxo  noHMMaTB 
x p y r  anp , H ecy ipnx  OTBeTCTBeHHOCTB no pexpe- 
Ty, ^ to BnojiHe hohhtho , hto  BecBMa rnnpox 
h  oo eM CBepeHHH, xoTopniMM pacnojia ra ioT  sth 
JiHpa h  xoTopwe npepcTaBJiaiOT TanHy. Ct . 1 
pexpeTa onpepeaneT rocypapcTBeHHyio TaiiHy, 
x a x  „BCHXHe CBepeHHH, poxyMeHTBi n  p p y rn e  
npepMeTBi, xoTopwe no cooßpaixeHHHM o6opo- 
h b i, 6e3onacHocTH m BajxHBix axoHOMnnecxHx 
h jih  nojiMTHnecxHx HHTepecoB noaBcxoro  ro cy - 
papcTBa M oryT 6b it b  poßepeHBi ncxaiOHHTenBHo 
ynojiHOMoneHHBiM Ha sto anpaM ” . 3pecB o6pa 
ipaeT Ha ceßn BHHMaHne BBipBMJxeHne sxoho- 
MHneCXHX MOTHBOB rOCypapCTBeHHOH TaHHBI Ha- 
PaBHe C COOÖpaJXeHMHMH OÖOpOHOCnOCOßHOCTH 
m 6e30nacH0CTH rocypapcTBa. 3 to h  hohhtho , 
ecjiH  npnMeM bo BHHMaHne, hto  axoHOMHHecxne 
BonpocBi n rpa ioT  HecjiBixaHHo BaxcHyio pojiB  bo 
Bcen coßoxynHOCTH Ham eii jx h3h h .

...He nop jie jxH T  coMHeHHio. hto  ophoh H3 
4)opM aTaxn npoTHB pajiBHeniHero pa3BHTHH 
h  npopßeTaHHH HapopHo -  peMoxpaTHHecxofi 
no jiB iH H  HBJineTCH nepexBaT CBepemin, pa3raa- 
HieHHe XOTOpBIX, OCOÖeHHO BO BpaJXpeÖHBIX HaM 
x p y ra x , MoixeT HaHecTH HaM cepBe3HBiM yrpepö. 
H to Taxan onacnocTB BnojiHe peajiBHa, cBnpe- 
TejIBCTByiOT 06 3T0M CJIOBa npe3HpeHTa H3 po- 
x jia p a  Ha TpeTBeM riaeH yM e H K  IIonBcxoM 
0 6 ’eflHHeHHOH PaSonen napTH n: „P a p  H au inx 
ynpexcpeHnn He npHMeHHeT H H xaxnx Mep, xo - 
TopBre oöecneHHJin 6b i BaiXHBie c to h x h  3peHna 
rocypapcTBeHHBix HHTepecoB paHHBie h  cßepe- 
h h h  ot nepexBaTa areHTaMH HHocTpaHHOM pa3- 
Bepxn, rnnnoHaMH, nopocnaHHBiMn b Hauiy 
CTpaHy aMepnxaHcxHMH, aHranMcxHMM h  p p y - 
thmm  HMnepnajmcTaMH. 3 to BBi3BiBaeT nacTBie 
c jiyn a n , hto b p y x n  uinnoHOB nonapaiOT B a ix- 
HBie h  TaiiHBie CBepeHHH 06 06’eMe h  HanpaBae- 
h h h  npoH3BopcTBa, 06 06’eMe, HanpaBaeHHM 
h  pa3MemeHHH xanMTaaoBaoxteHHn, o Texrom e- 
CXHX npOH3BOflCTBeHHBIX MeTOpaX H HOBBIX H30- 
ÖpeTeHHHX, O IIOaHTHXe peH, O (£>HHaHCOBOM, 
BaaiOTHOM H 3MMCCH0HH0M nOaOJXeHHH, 0 BB03e

h  BBiB03e; sth  CBepeHHH McnoaB3yioTca bo Bpep 
rocypapcTBeHHBiM MHTepecaM pan  toto, hto6bi 
noMemaTB peaaH3apnH H a iunx xo3hhc tb6h h b ix  
naaHOB, 3apepixaTB iiam e  pa3BHTHö h  3aMe- 
p a mtb  ero T eM im ” .

3 ts  BB ipepixxa BecBMa peHHa b  cbh3h  c Toa- 
xoBaHneM HHTepecyioipero Hac ho hhthh  „Baac- 
HBIX 3X0H0MHHeCXMX HaM nOaMTHHeCXMX MHTe« 
pecoB rocypapcTBa” , xaxoBBie aBamoTca n p n - 
h h h o h , hto CBepeHMe, poxyMeHT naH npepMeT 
cocTaßaaiOT rocypapcTBeHHyio TaMHy. H3 nepe- 
HHcaeHHa npe3HpeHTa, xoHenHO, paaexo He 
noaHoro, He oxBaTBmaioipero Bcex popoB CBe- 
peHMM, xoTopBie He caepyeT pa3raauiaT&, co 
Beeil HeTXOCTBKJ HBCTByeT, cxoaB rnnpoxo  Hap- 
aeiKHT noHMMaTB copepjxaHne HHTepecyxiipero 
Hac nOHHTMH...

BnoaHe hohhtho , hto Tpypno nepenHcaHTB 
Bce Te CBepeHMa, poxyMeHTBi h npepMeTBi, xo - 
TopBie MoryT cocTaßaaTB rocypapcTBeHHyio T a ii- 
H,y. Ct . 1 n. 2 pexpeTa ycTaHaBaHBae-r: „C obct 
M nHHCTpoB MoixeT b  nopapxe  nocTaHOBaeHna 
noppoÖHo onpepeanTB 06’eM CBepeHHH, p o x y -  
MeHTOB h  npepMeTOB, cocTaBaaioipHx ro cyp a p - 
CTBeHHyio TanHy” .

SßeHTyaaBHoe nocTaHOBaeHne CoBeTa M h h h -  
CTpoB MOHceT HMeTB ToaBxo xapaxTep cjiop- 
MaaBHon xoHCTaTapnH Tex noaoixeHHM, xoto-  
PBie h  6e3 Toro nopnapaiOT nop pncnosHpHM pe
xpeTa. KoHeHHO, Taxoe nocTaHOBaeHne b 3Ha- 
HHTeaBHon Mepe oßaernnT noaB30BaHne p expe - 
to m , ycTaHaBanBaa h ynopapoHHBaa cooTBeT- 
CTByioipHe rpyn nB i BonpocoB. H ohhtho  Taxace, 
hto caynaH, xoTopBie MoryT B036yacpaTB co- 
MHeHne, nocae nepenHcaeHHa h x  b nocTaHOBae- 
hhm  cpeaaiOTca HecoMHeHHBiMn. Ha Heoßxopn- 
MOCTB POCT3TOHHO UIHpOXOM M 3aaCTMHH0H 
MHTepnpeTapHH ho hhthh  rocypapcTBeHHon T a ii- 
h b i yxa3BiBaeT coBeTcxHM npMMep. CoBeTCXHH 
pexpeT 06 oxpaHe TaiiHBi ot 9 hio hh  1947 ropa 
6b ih  ponoaHeH H3paHHBiM Cobctom M hhhctpob  
nepenHeM Tex CBepeHHH, pa3raameHHe xo to p b ix  
cHHTaeTca no 3T0My pexpeTy npecTynaeHneM.
B 3tom  nepeHHe nepeHHcanioTCH neTBipe ochob-  
HBie rp yn n B i s th x  CBepeHHH: BoeHHBie CBepe
HHH, SXOHOMMHeCXMe, HHBie (t . e. OTHOCHipHeCH 
x  pnnnoMaTMHecxoH h  xoHcyaBcxon cayacße,
X apMHHHCTpailiHM H T. p.) H CBepeHHH 06 OT- 
XpBITHHX H M306peTeHHHX. HOBMpHMOMy, B Ta- 
x m x  ace tohho  lunpoxH X  npepeaax poaiXHa h  y  
Hac npoHBaaTBCH MHTepnpeTapHH ho hhthh  ro - 
CypapCTBeHHOH TaHHBI.

/ ia n  paccMOTpeHHH nepeoro  pa3peaa pexpeTa 
HeoßxopHMO bbihchm tb  e ipe noHHTHe ca y jxe ß - 
hoh TaiiHBi. pexpeT  cnnTaeT (ct. 2) cayjxeßHOH 
TaHHon CBepeHHH, poxyMeHTBi m p p y rn e  npep
MeTBi, xoTopBie no cooöpaixeHHHM ßaara caym ßBi 
MoryT 6b it b  poBepeHBi ncxaioHHTeaBHO ynoaHO- 
MoneHHBiM Ha 3to anpaM . CaepoBaTeaBHo, pa3- 
HHpa M eixpy rocypapcTBeHHon TanHon h  Tafi- 
hoh cayixeßHOM ocHOBaHa na to m , hto b nepBOM 
caynae pens npeT o BaxcHBix 3xohom mh6c x h x  
h  noaHTHHecxHx rocypapcTBeHHBix HHTepecax
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(He nOflJieHCMT COMHeHMK), HTO K HHCJiy TaXHX 
MHTepeCOB OTHOCHTCH oóopoHoenocoÓHoeTb H 
6e3onacHOCTb), a bo btopom  c jiyna e  —  o ó jia re  
c jiyxcób i. M ojkho jih  CKa3aTt>, hto  MeiKAy stm-  
m h  flByMH noHHTHHMH cyipecTByeT KanecTBeH- 
Hoe pa3JiHHwe? Kam eTcn, HeT. Pa3JiHHne 3Aecb 
TOJibKO KOjiHHecTBeHHoe. B  oóohx c jiy n a n x  penb 
MfleT o rocy,qapcTBeHHbix HHTepecax, oAHaxo 
b c jiyna e  cjiyjxeÓHOH TaíÍHbi 3t h  HHTepecbi 
cpaBHHTejibHo MeHee BaJXHbi. He cjiynaHHO, hto 
ct . 15 AexpeTa („BepxoBHbie  rocy^apcTBfeHHbie 
opraHbi i/L3j\ajxyT nocTaHOBjieHne, oóecnenHBaio- 
mee oxpaHy rocysapcTBeHHOM TanHbi” ) HHHero 
He roBopiiT  o c jiy jxeÓ Hon TaíiHe. Pa3 cvó ’exTOM 
npecTynjieHMH no ct. 10 AexpeTa mojkct óbiTb 
TOJIbXO flOJDKHOCTHOe JIHIJO, TO HBJIHeTCH H3- 
JIHUIHHM HpeflOCTaBJieHMe 3aXOHOM BepXOBHblM 
opraHaM nojiHOMOHHH Ha H3AaHne nocTaHOBjie- 
h h m , oóecnenHBaioiHHx ee oxpaHy. CoBepmeHHO 
MHane oóctoht Aejio  b c jiyna e  rocyAapcTBeHHoií 
TanHbi. 3 flecb  BepxoBHbie opraHbi xa x iA o ro  Be- 
AOMCTBa flOJIJXHbl HMeTb nOJIHOMOHHe CO CTOpO- 
Hbi 3axoHa, npeflocTaBJieHHoe h m  ct. 15 ^e xp e - 
Ta, hto5b i m x  pacnopHJxeHHH hm cjih  oóm eoón- 
3aTejibHbiíí xapaxTep, cjieAOBaTejibHO, hto6bi 
ÓbIJIH OÓH3aTejIbHbI H flJIH HeflOJIJKHOCTHblX JIMIA 
TaxMM o6pa30M, ec jin , HanpHMep, M hhm ctp  T h -  
JKejioíí npoMbimjieHHOCTH M3/],acT BHyTpeHHee 
pacnopnjxeHMe o 3anpein;eHHH pa3TJiameHMH 
^aH H bix o xojiMHecTBe BbinjiaB jiHeMoií CTajni, to 
Taxoe pacnopHJxeHwe, co ccm jixoh  Ha ct. 15 «e- 
xpeTa, Sy^eT mmctb  oóm;eo6H3aTejibHoe 3Hane- 
Hue. CaMO coóoio pa3yMeeTCH, hto , e c jin  sth  
flaHHbie óypyT  onyóJinxoBaHbi BbiinecTOHin;HMH 
opraHaMn (HanpHMep, b OTHCTe PocyflapcTBeH- 
HOH K oMHCCHH Xo3HHCTBeHH0T0 IIjiaHHpOBa- 
hm h ), to ohh nepecTaiOT 5biTb TaiiHOH m n o ^ jie -  
5xaT pa3rjiameHMK).

PasAfiJi 2 -o ii AexpeTa co^epjxMT nacTHbie 
AHcno3HpHH. AHajiH3M pyfl h x , npnxoAMM x  b b i-  
B°Ay, hto  B OCHOBHOM CymeCTByiOT TpM cjaOpMbl 
coBepuieHHH npecTyruieHHH, a HM erao: p a cxp b i- 
Tne TaíÍHbi, HapymeHHe pacnopajxeHMM BJiacTM, 
H3AaHHbix c p e jib io  oxpaHbi TaÜHbi, m y rp a T a  
AOJIJXHOCTHblM JIHpOM flOXyMeHTOB. 3 t h  TpH OC- 
HOBHblX (^)OpMbI COCTaBJIHIOT COAepjXaHHC BOCh- 
MM CTaTefí AexpeTa (ot 3 p,o 10), xoTopbie x a _ 
caioTCH npecTynjieHHM yM binu ieH H bix m HeyMbi- 
in jieH H bix, xBaJiH(|)Mn,HpoBaHHbix n  Maji03HanH- 
TejIbHblX. CTOJIh MHTepeCHaH H, HeCOMHeHHO, 
yflaHHan CTpyxTypa AexpeTa AejiaeT ero Becb- 
Ma neTXHM h  AaeT bobmojxhoctb onpeflejiHTb 
Bec OTAejibHbix npecTynjieHHH He tojiexo  co 
CToporibi caHxpHÍí, ho m no MecTy, 3aHHMaeM0My 
B H3BeCTHOÍl CHCTeMe.

Kacaacb XBajiH<|)Hn;HpoBaHHbix cJiynaeB, b 
nepByio onepeAb, cjie^yeT o5paTMTb BHHMaHne 
Ha xBajiHc£>HxapHio c to h x h  3peHMH 06’exTa 
yroJiOBHOíí oxpaHbi. Bce Tpn ochobhbix  4>opMbi 
coBepmeHHH npecTynjieHKx CHMTaiOTCH xBajin- 
c^HHiipoBaHHbiMM npecTynjieHMHMH, ecjin ohh 
xacaiOTca rocyAapcTBeHHoií TaíiHbi b  cbh3m 
C 050p0H0Cn0C05H0CTbK) HJIH 6e30naCH0CTbK).

B 3t h x  cjiyHaax xBajiM^nxapHH coBepmeHHO 
noHHTHa xax no oS’exTMBHbiM, Tax h no cy5’ex- 
THBHbiM coo5pajxeHHHM. 0 5 ’exTKBHO —  pac- 
xpbiTne TaÜHbi, CBH3aHHofí c o5opoHocnoco5- 
HOCTbK) HJIH 5e30naCH0CTbK), OCOÓeHHO BpeAHO,
cyS’exTMBHO Jxe— pa3rjiamaiom;ee ee Jinpo npo- 
HBJineT ocoSeHHO CHJibHoe HanpHJxeHMe 3jiom 
bojih  h jih  jxe ocoGeHHO Bbicoxyio CTeneHb jier- 
XOMblCJieHHOCTH HJIH He6peiKHOCTH B TO BpeMH, 
Kor^a oho o5a3aHO OTAaBaTb ce6e orneT b  oco-  
6eHHOM 3HaneHHH TaÜHbi, xoTopyio oho y3Hajio 
h jih  xce xoTopan 6buia eMy AOBepeHa.

JÍPyrOH BHA KBajIHC^HXaiIHH ---  3TO XBaJIHí^JH-
xapHH no cyó ’exTy npecTynjieHHH. B  c n jiy  n. 2 
ct. 3 h  4 6ojiee CTporoMy Haxa3aHHio 3a p a 3 rjia - 
ineHHe TafÍHbi noABepraerca AOJixcHOCTHoe jih -  
po, xoTopoM y OHa 6buia AOBepeHa b cbh3h  co 
c jiy jx6oH , a no  n. 4 ct. 5 h  6 h  Taxoe aojijxhoct-  
Hoe jin p o , xoTopoe b cbh3h  co c jiy ixS oH  H apy- 
inaeT pacnopHJxeHHH b jibcth , H3AaHHbie a .tíh 
oxpaHbi TaíÍHbi. M b  stom c jiyna e  XBajincjDHxa- 
UHH nOHHTHa. /(ojUXHOCTHOe JIHU¡0 AOJIJXHO 5bITb 
ocoóeHHo BepHbiM, h  pacxpbiTne h m  TaÜHbi yBe- 
JiHHHBaeT BpeAHOCTb AeHHHH B AByx HanpaBjie- 
h h h x . Bo-nepB bix , noTOMy, hto  EancHenuiHe 
TafÍHbi, x a x  npaBHJio, HaxoAHTCH hm chho  b p y -  
Kax AOJIJKHOCTHblX JIHH, a BO-BTOpblX, BCJieA- 
CTBHe ocoóeHHO AeM opajiH3yio ipero 3HaneHHH 
HapymeHHH npeAnncaHHH hjih  AOJira BepHOCTH 
TeMH, XTO OCOÓeHHO OÓH3aH 3TOT AOJir COÓJHO- 
AaTb.

H to xacaeTCH Maji03HaHHTejibHbix cjiynaeB , 
TO O HHX MOXÍHO TOBOpHTb B CBH3H CO CT. 9 H 10 
(cjiy jxeÓ Han TanHa)... K a x  yxce óbijio yxa3aHo, 
cjiyxceÓHaH TaíÍHa OTjiHHaeTCH xojiHHecTBeHHO 
ot rocyAapcTBeHHofi TaíiHbi h  HBjineTCH TafÍHOH, 
3aTparHBaioineH MeHee BaxtHbie HHTepecbi. 
C yó ’exTOM npecTynjieHHH no ct. 10 MoixeT óbiTb 
HCXJIIOHHTeJIbHO AOJIJKHOCTHOe JIHUjO.

HeoóxoAHMO noAnepxHyTb, hto  no AexpeTy 
xapaiOTCH Bce AenHHH, npeACTaBJinioipHe oó’e x - 
th bh o  cyipHOCTb npeAycMOTpeHHbix h m  npecTy- 
njieHHH, cjieAOBaTejibHO, h  coBepinaeMbie HeyMbi- 
IUJieHHO. 3 t 0 OTHOCHTCH XO BCeM Óe3 HCXJIIOHe- 
h h h  npecTynjieHHHM, npeAycMorpeHHbiM Aexpe- 
to m . OóipecTBeHHbiM Bpep s th x  AeHHHH Tax Be- 
•anx, hto  3ax0H0AaTejib TpeóyeT ocoóeHHoro 
BHHMaHHH H ÓAHTejIbHOCTH. B no jiH e  ecTecTBeH- 
ho, hto  b ctojib BaJKHOM Bonpoce, xorA a penb 
HAeT o peajiH3apHH ÓAHTejIbHOCTH, aojijkhkt xa - 
paTbCH H HeÓpeíXHOCTb H JierXOMbICJieHHOCTb. 
Haxa3yeMOCTb npecTynjieHHH HeyMbinuieHHbix 
BbiTexaeT HenocpeACTBeHHo H3 AexpeTa h  H3 
ero  npeAnocbuiox h  xoHCTpyxpnH. KoHeHHO, 
3th  npecTynjieHHH xapaiOTCH óojiee M nrxo.

üepexoAHM x  AeTajibHOMy paccMOTpeHHio 
npeAycMOTpeHHbix AexpeTOM Tpex cJiopM coBep- 
ineHHH npecTynjieHHH.

IIpecTynjieHHe, npeAycMOTpeHHoe ct . 3, 4 h  9 
AexpeTa, óyAeM Ha3biBaTb coxpaipeHHO pa3rjia- 
meHHeM TafiHbi, hóo AexpeT roBopHT npocTpaH- 
HO o coÓHpaHHM, xpaHeHHH, nepeAane, pacxpbi-
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TMM mam  pa3rjiameHMH; hcho, hto 3aKOH MMeeT 
b Bnpy HeponyrpeHne po pacKpbiTna b  KaKOii 
6b i TO HM 6biJio cjDopMC. K aK  b m am m , no^peKpeTy 
HaKa3yeMbi HapaBHe c pacKpbrrneM  TaÜHbi Tax- 
x e  M noflroTOBMTejibHbie pearoiH: co6npaHMe 
M xpaHeHMe He MMeioipnMH Ha sto npaBa a np a - 
MM. Cm BICJI 3aKOHa nOHHTeH, TaK KaK peHHMH 
TaKoro posa yBeAMHMBaiOT onacHOCTb pacKpbi- 
TMH. IIpM  HaAMHMM CAyJKeÖHOM TaíÍHbl TaKMC 
peaHMH He HaKa3yeMbi (kohchho , 3a ncKAiOHe- 
HMeM cjiynaeB, KOTopnie mojkho  nopBecTn nop 
nOHHTMe nonbiTKM no ct. 23 yroAOBHoro K o 
peKca). 3 to  pa3AMHne HaxopHTCH b  nojiHOM co- 
OTBeTCTBMM C VKä3aHHbIM BblXUe OTAMHMCM TOCy 
flapCTBeHHOÏÎ TaMHbl OT TaiiHbi CJXÿîKOÔHOM. I Io -  
hhtho  TaKXce, HTO coTjiacHO ycTaHOBKaM caMoro 
pexpeTa coönpaHne m xpaHexme cBepeHMM, po- 
KyMeHTOB m npepMeTOB, cocTaBJiHioiixnx ro c y - 
AapcTBeHHyxo TaÜHy, aoajkho  cnnTaTbca yace 
coBepiueHHbiM npecTynjieHMeM. IIp e c T y n jie - 
HMe pa3rjiameHMH TaÜHbi mojkct 6b it b  coBep- 
xueHo KaK AeixcTBMeM, Tax k  6e3peMCTBMeM. He 
noAJiexcMT BepB coMHeHHio, hto  coBepxuaeT sto 
npecTynjieHMe to t , k t o , HanpMMep, He 3aKpoeT 
XHKacJxa, B KOTOpOM XpaHHTCH TaÍÍHbie AOKyMeH- 
Tbi, ecjiM BCJieACTBMe SToro ohm 6biJiM pa3 raa- 
HieHbi. M ano  toto, mojkho  AaJKe roBopMTb o n o - 
nbiTKe k  coBepmeHMio npecTynjieHMH 6e3peii- 
CTBMeM, ecjiM, HanpMMep, stm poKyMeHTBi He 
öbiJiM pa3TAameHbi, a xuKacjx He 6b ia  3aKpbir 
c TOM pexibio, HTOÖbl MX OÖHapyJKMTB. KoneHHO, 
m 3TO npecTynjieHMe cnnTaeTca coBepineHHBiM 
He3aBMCMMO OT Toro, HepeA KeM TaixHa ö b ijia  06- 
HapynceHa. Be3pa3AMHH0 TaKXce, b KaKOM <$>op- 
Me Ta ih ia  öbuia ooHapyJKena: ycTHO, HMCbMeHHO, 
b nenaTM, 3HaKaMM m t . n.

HeoöxoAHMO o6paTMTb BHMMaHMe Ha Pa3I™~ 
p y , oTJiMnaxomyio ct. 3, 4 m 9 peKpeTa ot ct. 289 
yro jiO BH oro  KopeKca. Pa3Hnpa 3Ta cboamtch 
k  Bonpocy 06 ym epöe. B  npoTMBOBec ct^ 289 
yKa3aHHbie CTaTbM AenpeTa BOBce He TpeöyiOT 
HaJIMHMH MJIM B03M0JKH0CTM HaJXMHMH yipepCa... 
HecoMHeHHO, b  cyipecTBe stm x  nocTaHOBJiei-iMM 
jiexcMT rpoMaAHbiM y ipep6 , HaHocMMbiix peaHMH- 
MM, npeAyCMOTpeHHbIMM MMM. PI HOTOMy nOHH- 
TMe y ipepöa  ncne3aeT m3 stmx  nocTaHOBAeHHM.

CnepnaJibHoe BHMMaHMe aoajkho  6biTb o5pa- 
ipeHO Ha OTHOuieHMe yKa3aHHoro npecTynxieiiHH 
k  npecTynjieHMio no ct. 7 M ajioro  yrojiOBHoro 
KOAfeKca. Pa3rpaHMneHMH MejKAy otmmm npecTy-
nJieHMHMM CJiepyeT M C K a T b  B CyÖ’eKTMBHOM 06-
AacTM, b  cc|>epe HaMepeHMH BMHOBHMica. B  ct . 7 
3TOTO KOASKca ynoTpeÖAeHBi cJiOBa; ,,K to , asm - 
CTByH b  yrpepö  nojibCKOMy rocyAapcTBy” . T obo- 
pa  MHane, npecTynjieHMe no ct . 7 M ajioro  yroA . 
KOASKca MOXceT 6b it b  coBepmeHO tojibko  npn
HaJIMHMM npHMOTO MJIM B03M0JKH0T0 HaMepeHMH 
HaHecTM y ipe pö  nojibCKOMy rocyAapcTBy. 3 t o 
HaMepeHMe aoajkho  bbijim tbch  b  cfjaKT peMCTBHH 
b  y ipe pö  nojibCKOMy rocyAapcTBy. B mhobhmk  
3HaeT, hto  nepepana mm  CBepeHHii h 3hocmt 
y ipepö  rocyAapcTBeHHbiM MHTepecaM, m xohct

3Toro pe3yjiBTaTa mam ate cornamaeTCH Ha 
Hero.

K aK  yJKe 6bi.no cxa3aH0 Bbirne, m3 Bcex p nc- 
no3Mn;MM penpeTa o6 oxpaHe TaiiHbi BbiTeKaeT, 
hto oh HanpaBneH b nepßyio  onepeAL npoTHB 
Tex, kto CBoeü AeHTeAbHOCTbio o6nerHaioT p s ii-  
CTBMH BparOB HapOAHO-AeMOKpaTMHeCKOM IIO Ab-
UIM... 3 tot AeKpeT He otmchha ct. 7 Ma.noro 
yroA. KOAeKca. Pa3Hnpa jxe  ocHOBaHa Ha tom , 
hto yipep6, HaHeceHHBiii MHTepecaM HapopHOÎi 
noAbiHM, no CT. 7 3TOTO KOAßKca AOAJKeH ÖblTb 
0C03HaH BMHOBHMKOM M MCXOAMTb M3 erO HaMe- 
peHMM, nero He TpeßyeTCfl b CAynae npecTynAe- 
HMH no AÖKpeTy. PI C OTOM TOHKM 3peHMH HCHO, 
hto He cAynaMHO nOHHTMe yipepßa 6biao ycTpa-
HeHO M3 AHCn03MU;MM COOTBeTCTByiOHÍMX CTaTeił
AenpeTa. KoHeHHO, sto BOBce He 0 3 HanaeT, hto 
AeHHMe, KOTopoe mojkct CHMTaTbca npecTynAe- 
HMeM no AenpeTy, b mhbix ycAOBMax He motao 
6bi KBaAMcłinpnpoBaTbCH, KaK npecTynAeHMe no 
CT. 7 03HaneHHoro KOAeKca. JXah  stoto Heo6xo- 
AMMbi xceAaHMe HaHecTM y ipe pö  mam corAacMe 
Ha 3T0. n p n  OTCyTCTBMM 3Toro MOMeHTa Mbl 
MMeeM aöao c npecTynAeHneM no cooTBeTCTBy- 
loipeM cTaTbe AexpeTa.

ÜOHHTHO, hto pemeHMe Bonpoca o to m , MMe- 
eTCH am  b  ash ho m  KOHKpeTHOM CAynae npecTy
nAeHMe no ct. 7 KOAeKca mam  are no 03HaneH- 
HOMy AeKpeTy, b x o a h t  b  3aAany opraHOB ot-  
npaBAeHMH npaBOcyAHH, k  neMy CAepyeT no- 
AOMTM CO Been TipaTeAbHOCTbK). Been Bonpoc 
CBOAMTca k  onpeAeAeHMio xapaKTepa  ̂npecTvn- 
Horo HaMepeHMH. KoHenHO, oôiiimm  pepenT 
3Aecb HeB0 3 MOJKeH. OpnaKO b  bmao npnMepa 
mojkho  npMBecTM HeKOTopbie conyTCTByioipMe 
OÖCTOHTeAbCTBa, KOTOpbie B ÖOAbIHHHCTBe CAy- 
naeB 6yA yT yK 3 3 biBaTb Ha tot mam  m hoïi pop 
HaMepeHMH, Ha tot mam  mhom xapaKTep npecTy- 
njieHMH. T ax, HanpMMep, b cobbtckom lo p n c -
npynPHTTMM npMHHTO CHMTaTb Te CAyHaM, B KO-
Topbix oÖHapyjKeHMe TaiiHbi 6biA0 nnaTHbiM,
KOHTppeBOAIOpMOHHbIMM npecTynAeHMHMM, CAe- 
AOBaTeAbHO, b HameM CAynae —  npecTynAe
HMHMM no ct. 7 KOAenca. B e p t JpypHO ce6e 
npepcTaBMTb, htoöbi noAynaioipMM B03HarpaJK- 
peHMe 3a o6HapynceHMe TaiiHbi He o tahbsa  ce6e
OTHCTa B TOM, A*^^- KHKOM peAM 0HB A0AJKH3 
CAyjKMTb, M noTOMy, acHoe AeAO, ero  HaMepenne 
6biAO HanpaBAßHO Ha HaHeceHne y ipepöa  M H T e 
pecaM HapoAHoro rocyAapcTBa. CAeAOBaTeAbHO, 
b 3TOM CAynae noAyneHne B03HarpaxiAeHMH 
CAeAyßT TpaKTOBaTb MCKAIOHMTeAbHO, KaK MO- 
TMB npecTynAeHMH, a He KaK penb, Ha KOTopyio 
6m a o  HanpaBAeHO HaMepenne BMHOBHMKa.

P a3 yMeeTCH, 3Ta npe3yM npnH AonycKaeT 
m npoTMBHbie poKa3aTeAbCTBa. OpHaKO b  6oAb- 
HIMHCTBe CAynaeB STO OÖCTOHTeAbCTBO, T. e. B03- 
HarpajKpeHMe sa peaHne, yKasbiBaeT Ha npe- 
CTynAeHMe no  ct . 7 Maaoro yroAOB. KOpeKca. 
MTaK, peKpeT ocTaBAHeT b cMAe ct . 7 KopeKca, 
KOTopaa m b  paAbHenuieM, b caynae Hapoô- 
HOCTM, poAJKHa npMMeHHTbCH. fle xpeT  paeT 
AMIHb B03MOJKHOCTB yTOHHeHMH HeKOTOpbIX nO-
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noateHnn, n p n  KOTopLix no ct. 7 KO^eKca S y s y r  
npecjieflOBaTBCH npecTynaeHMa, MMeiomwe Bce 
n p n 3 HaKM npHMoił Bpa>Kfle6HOCTM no o ra om e- 
h h k ) k  HapoflHO -  ^eMOKpaTHnecKOM IIoaB m e.
M b  OTHonieHM 3tm x  npecTynaeHMM osHanen- 
Haa CTaTbH h  b ^a jitH enm eM  AoaacHa 6b it b  mc-  
nojib30BaHa co Been cTporocTBio m b  nojraoM 
06’eMe.

B Topo ił po,n; npeaycMOTpeHHoro AexpeTOM 
npecTynaeHMa —  npecTynaeHMe no ct. 5, 6
h  10 —  GyfleM Ha3biBaTb coKpam em io H apyine - 
HneM pacnopaaceHMM. K aK  yace cxa3aHO BBiine, 
3tm  nocTaHOBjieHna SyayT o6meo6a3aTeaBHBi- 
m m , K or^a  penB h ^ st  o rocyAapcTBeHHOH TaiiHe. 
Bo3HHKaeT Bonpoc, noneM y ct. 5, 6 m 10 tobo-
pHT O nOCTaHOBJieHHHX BJiaCTeił B TO BpeMH, KaK
ct. 15, coAeparamaa nojraoM onne no 3aK0Hy Ha 
H3flaHHe 3THX nOCTaHOBaeHMM, TOBOpHT o Bep- 
x o b h b ix  opraHax. IIoBMAMMOMy, nojiHOMonne no 
3aK0Hy 6bijio  HeoGxOAMMO no yxasaHHBiM BBiuie 
cooOpaJKeHMHM h  npeflocTaBJieHO bc p xo b h b im  
opraHaM. IIocaeAHMe ace, b  npeAeaax cbomx 
HopMajiBHBix npaBOMOHMM, M oryT nepeAOBepnTB 
h x  noflBeAOMCTBeHHBiM mm  opraHaM. no3T0M y 
npecTynjieHneM  6yAeT HapymeHMe nocTaHOBjie- 
hm i ł  3Toro pofla  aioGoro opraHa BaacTM, jim uib  
6b i tojibko  OHM óbijim  M3AaHBi b oG’eMe MX n pa - 
bomohmm . 3 to  nocaeAHee y c jio sn e  HaAaeacnT 
nOHMMBTB TOJIBKO B TaKOM CMBICJie, HTO 3TO nO- 
CTaHOBJisHMe SyfleT KacaTBca BonpocoB, b x o a h -  
ih h x  b cc|iepy «eaTeJiBHOCTM A am ioro  ynpeacAe- 
HMa. IIosTOMy, HanpMMep, He 6yAeT caMTaTbca 
o6a3aTejiBHBiM nocTaHOBaeHne o coGaioAeHMM
KOHcyaBCKOM TaiiHBi, M3AaHHoe ynpaBaeHneM  
M ep  m BecoB. K ohchho , sto ca yna n  hmcto 3K30- 
TMaecKMe m npaKTMnecKM Aaace HeB03M0acH0 
ce5e m x  npeACTaBMTB. I I pmboamm  axe 3aecb m x  
ToaBKO rjih  toto, htoGb i peaBecJmee npeACTa
BMTB to Tpe6oBaHHe, coraacHO KOTopoMy nocTa- 
HOBaeHMe Aoaam o Gb itb  m3Asho  b npeAeaax 
noaHOMOHMM M3AaBinero ero  opraHa. CoBepmeH- 
ho acHO, hto , ecan Taxoe nocTaHOB.neHMe 6yAeT 
M3A&HO AaHHBiM opraHOM b npeAeaax ero k o m - 
neTeHunn m Aaace BonpeKM coraacm o BBiinecTO- 
am ero  HaA hm m  opraHa, to  oho 6yAeT o6a3a- 
TeaBHBiM m BaeaeT 3a co5oio yroaoB H yio  otbct- 
CTBeHHOCTB 3a HapymeHMe ero. CaeAOBaTeaB- 
ho , aBaaiOTca o5a3aTeaBHBiMM nocTaHOBaeHMa, 
M3AaHHBie He ToaBKO MMHMCTepcTBOM 06m ;e- 
CTBeHHOM AAMMHMCTpapMM, HO M BOeBOAaMM, 
ye3AHBIMM CTapOCTaMM, TMMHHBIMM BOMTaMM
m t . A- T a x  HaAaeaiMT ToaKOBATB ct. 5 n  6 Ae- 
KpeTa. K a n  cxa3aHO BBiine, ct. 10 hocmt He- 
cKoaBKO mhom xapaKTep, Tax KaK cy6 ’eKTOM 
npecTynaeHMa no stom cTaTBe MoaceT 6b it b  
ToaBKO AoaacHOCTHoe anno. B  paccMaTpnBae- 
m b ix  HaMM CTaTBax xapaKTepHBi m x  nyHKTBi 2, 
npeAycMaTpMBaiomMe KBajiMcJjMHMpoBaHHbie
caynan . JIioGonbiTHo to oScToaTeaBCTBO, hto 
3TM KBaaMc|jMij;MpoBaHHBie ca yna n  aBaaiOTca 
MaTepnaaBHBiMM npecTynaeHMHMM, b to BpeMa 
KaK b oGBiKHOBeHHbix cayH aax m b i MMeeM Aeao 
c (JiopMaaBHBiM npecTynaeHMeM.

JIioGoe HapymeHMe nocTaHOBaeHMM BaacTen 
OTHOCMTeaBHO oxpaHBi TaiiHBi KapaeTca m b  tom  
cayaae, ecaM He 6b u io , a Aaace m He M orao 5bitb  
HMK3KMX nocaeACTBMM, cBa3aHHBix c pa3raam e- 
HMeM TaiłHBI. 3 t MM MOMeHTOM 3 aK0 H0 AaTeaB 
noAaepKMBaeT Hpe3BBinaMHoe 3HaaeHMe Bonpo- 
ca m yKa3 BiBaeT, hto , ecan Aaace b k oHKpeTHOM 
caynae m He npoM3omao HMKaKoro ymepSa, jim-  
5o oh m He Mor npon3ońTM, to m 6e3 3Toro m b i 
MMeeM Aeao c npecTynaeHMeM, BcaeACTBMe Ae- 
MopaaM3yiom;ero xapaKTepa stoto poAa AeaHMa, 
KOTopoe, aBaaacb AypnBiM npMMepoM, MoaceT 
HaHecTM b  A p y rn x  c a yn a a x  rpoMaAHBiń ymepG. 
Pa3yMeeTca, hto , ecaM stot ymepG yace npo - 
M3omea Han a ie  6Bia bo3m o jk h b im , yroaoBHaa 
caHKipta 6yAeT cooTBeTCTBeHHO 6oaee CTporofł.

...TpeTBMM TMnoM npecTynaeHMa no AenpeTy 
aBaaei'ca AonymeHMe ao yTpaTBi AOBeperiHBix 
AOxyMeHTOB MaH npeAMeTOB, cocTaBaaiomMX 
TaiiHy. B AaaBHeiłmeM m b i SyAeM roBopMTB co- 
Kpain;eHHO 06 yTpaTe. EEpeacAe Bcero, 3AecB cae- 
AyeT OTMeTMTB, HTO nOHHTMe yTpaTBi OTHIOAb 
He paBH03HaHyme 3aTepaHHOCTM. 3aTepaHH0CTB 
aBaaeTca h b c th b im  caynaeM yTpaTBi. itonyme- 
HMeM ao yTpaTBi MoaceT Sb it b  TaKace Aonyme- 
HMe ao KpaacM m t . n. Oa h a ko  hvjkho  noAnepK- 
HyTB, hto , HanpMMep, yHMHToaceHMe AOKyMeHTa 
CaMMM AOaaiHOCTHBIM aMAOM, KOTOpOMy OH ÓBia 
AOBepeH, He MoaceT noBaenB 3a coGofł otbct-  
CTBeHHOCTM no ct. 7 M 8 AeKpeTa, Tax KaK ohm 
coAepacaTB ycaoBMe, coraacHO KOTopoMy yTpa- 
Ta BBi3Baaa nan Moraa BBi3BaTB pa3raameHMe 
TaiiHBi, HTO, KOHeHHO, HeB03M0acH0 b npMBeAeH- 
hom  caynae yHMHToaceHMH AOKyMeHTa. Pa3yMe- 
eTca, bm ho bhm k  b  stom caynae He ocTaHeTca 
6e3HaKa3aHHBiM: oh GyAeT oTBenaTB no APY^mm  
CTaTBHM 3aKOHa (Hanp. no ct. 286 Yroa. K oack-  
ca). YKa3aHHBie cTaTBM 6biaM nocTpoeHBi coBep- 
meHHO co3HaTeaBHO. 3aKOHOAaTeaB >xeaaa Ta- 
k m m  o6pa30M noAnepKHyTB, hto  3tot AeKpeT 
HanpaBaeH MCKaiOHMTeaBHO npoTMB achhm m , k o - 
TopBie npaMO mjim KOCBeimo MoryT BBi3BaTB 
pa3raameHMe TaiiHBi. TaKMM o6pa30M, npeA y- 
CMOTpeHHoe AenpeTOM cJiaKTMnecKoe noaoaceHMe 
tohho  cooTBeTCTByeT yKa3aHHBiM bo BCTynae- 
hmm k  AeKpeTy peaaM. 3 tm m  nyTeM noAnepKM- 
BaeTca noaMTMnecKoe 3HaneHMe Bonpoca 06 
oxpaHe TaMHBi, o npeAOTBpaipeHMM npoHMKHO- 
BeHMa ee bo BpaacAe&HBie HapoAHO -  AeMOKpa- 
TMnecKOM IIoaBme peHTpBi.

C yS’eKTOM 3Toro npecTynaeHMa MoaceT Sb it b  
MCKaiOHMTeaBHO AoaarHOCTHoe a np o  b  OTHOine- 
HMM AOBepeHHBix eMy AOKyMeHTOB Man npeAMe
TOB. 3 to  m noHHTHO, Tax KaK rocyAapcTBCHHaa 
TaiiHa MoaceT naxoAHTBca eAMHCTBeHHO B p y -  
Kax Aoa?KHOCTHoro aMn;a (b  noHMMaHMM AeKpe
Ta, t . e. e  6 oaee mnpoKOM 0 6 ’eMe, neM no ct . 
292 y ro a o B . KoAeKca m no ct. 46 M a a c ro  Y ro a . 
K oa-)- HeAoaaiHOCTHoe aMii;o, b  p y x a x  xoToporo  
oSHapyacMTca TaKaa TaiiHa, MoaceT OTBenaTB no 
ct. 3 Han 4 3a coGnpaHMe n a n  xpaHenne.

Ct . 12 AeKpeTa 3HanMTeaBHO pacm npaeT K p y r 
ann;, noAaejKam;MX yroaoB H o ii OTBeTCTBeHHOCTM,
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npeflycMOTpeHHoii 03HaHeHHbiM penpeTOM psa 
flOJDKHOCTHBIX JIMp. KpOMe nOHMeHOBaHHBIX
b ct. 292 YrojioBHoro Kopenca m ct. 46 M a jio ro  
Y ro ji. Kopeaca ann;, nopeepratOTca stom otbbt- 
CTBeHHOCTM T3KJK6 HSeHbl KOJIJierHaJIBHBIX Op- 
raHOB nySjiMHHonpaBOBoro xapaKTepa, naeHbi 
pa# HapoaoBBix, a TaKsce cayscamne m naeHbi 
KOJiJierKajiBHBix opraHOB npoc|>eccMOHaabHbix 
coiosob, o6m;ecTBeHHBix n noanTMHecKnx opra- 
HMsapMM. Ctojib 3HaHMTejiBHoe pacinnpeHHe 
Kpyra jimu;, OTBenaiomnK HapaBHe c poasoiocT- 
HblMM JIMU;aMM, 06’aCHHeTCH CTpeMJieHMeM 3aK 0- 
HOflaTCJIH OXBaTHTB nOBblHieHHOM OTBeTCTBeH- 
hoctbk) Bcex Tex, b hbmx pyaax  MoryT ony- 
thtbch rocyflapcTBeHHBie n cjiyjKeÓHBie TaMHBi. 
B to sce BpeMH sto nocTaHOBjieHHe peapeTa 
HBJiaeTCH noKa3aTejieM KopeHHBix peBoaiopnoH- 
h b ix  nepeMeH, npoMCinepinMx b rocypapcrBe. 
Oho CBHAeTejiBCTByeT o tom, ckojib rnnpoK
OXBaT JIMU;, 30 KOTOpBIX 30XOPHT COCTaBJlaiOmMe 
rocypapcTBeHHyio T a im y BonpocBi n  ckosb mho- 
roancjieHHBi Te cnon, KOTopBie pem aioT 06 stom 
Tai-ine. ToBopa MHane, sto CBMpeTeabCTByeT 
o tom, hto caMBie mnpoKne msccbi npnHHMaiOT

yaacTHe b ynpaBaeHMM rocypapcTBOM. Oto no- 
CTaHOBaeHue aBaaeTca poKa3aTeabCTBOM toto, 
hto Ham rocyAapcTBeHHBiH annapaT —  annapaT 
rpoMapHoro óoabinnHCTBa napopa, hto b HarneM 
rocypapcTBe pemaioT o5 ero cypb6ax uiMponan- 
mne chom TpypainnxcH Mace.

IlpeaycMOTpeHHBie penpeTOM canKunn po- 
bosbho erporn. Oto 03HaKO He popjkho ypn- 
BaaTB. yawTBiBaa Te pean u 3apaHn, pan koto- 
pBix 6bia H33aH 3eKpeT, npwHMMaa bo bhhms- 
HHe Hpe3BBiqaiłH0 BascHoe snaneHMe npo6,neMBi 
63MTeaBH0CTM, noHHMaa rpoMapman yipepG, Ha- 
HeceHHBiii Hapo3HO -  peMOKpaTMHecKoń IIoaB- 
me pasraameHMeM TaiiHBi, cae3yeT npnsHaTB 
BnoaHe cnpaBe3anBBiMM Te cpaBHMTeabHO bbi-  
coKHe HaKasaHMH, KOTopbie npe3ycM0TpeHBi 
CTaTBaMH 3eKpeTa. flexpeT stot hocmt aaacTMH- 
HBiił xapaKTep. He roBopa ysce o pobohbho ihm -  
poKoii cKaae HaKa3aHMM, npe3ycMOTpeHHBix 
pan Kaacporo npecTynaeHMa, oh b ct. 11 npepo- 
CTaBaaeT cy3y npaBO npK3HaTB paHHbiił caynaił 
Maao3HaanTeaBHBiM npecTynaeHneM m b cbh3m 
c 3thm  npuMeHJTTB Hpe3BbiHanHoe CMarneHMe 
HaKa3aHwa...

CBOEO^A COBECTM

B HCypHaae 3aK0H0B noabCKOii PecnySaMKM 
Ne 45, ra. 334 ot 6 aBrycTa 1949 r. ony6anKO- 
BaH npHHaTBiii 5-ro  aBrycTa Toro sce ro3a pe- 
KpeT 06 oxpaHe cbo5o3bi coBecTM h  Beponcno- 
BepaHna.

Ochobhoh npwHpHH 3Toro peKpeTa, BBipasceH- 
hbim b ero nepepoBoił CTaTBe 1-oii, raacnT:

„noaBCKaa Pecny6anKa rapaHTnpyeT BceM 
rpaacpaHaM CBo6o3y coBecTM u BepoMcnoBepa- 
hmh” .

B ycTpoiłcTBe HapopHoii peMOKpaTMM cbo6o- 
3a coBecTM w BeponcnoBepaHMa cocTaBaaeT oc- 
HOBHoe npaBO rpaaipaHMHa.

n o 3TBepsi3eHneM TOMy aBaaeTca fleaaapa- 
pna npaB h  CB0603 rpa>K3aHCKnx, npMHHTaa 
CeiiMOM 22-ro cjDeBpaaa 1947 r., KOTopaa raa - 
cmt:

,,3aK0H03aTeaBHBiii CeiiM b KaaecTBe opra- 
Ha Bepx0BH0ii  BaacTM noatCKoro Hapo3a Top- 
siecTBeHHO 06’aBaaeT, hto . . .  oh 6y 3eT npo- 
3oascaTB peaanaapmo npaB n cbo5o3 rpasc3aH- 
ckmx, KaK-To: . . . e) cBo6o3a coBecm h  CBoSosa 
BeponcnoBe3aHMa” .

JlenpeT o CBo6o3e coBecTM n  BepowcnoBe3a- 
Hna n npe3CTaBaaeT C06010, HMeHHO, ocym;ecT- 
BaeHne 03Horo n3 npnHpnnoB, TopaiecTBeHHO 
npoB03raameHHbix b fleKaapapun npaB n cbo- 
603 rp a x i3aHCKMx.

TeM He MeHee, 03H0 ann ib  pysareaŁCTBO 3a 
CBO0O3y coBecTH n BepoMcnoBesaHna caMO no 
ce6e eipe HepocTaroaHO. Haobi cBo5o3a 9Ta b 
Pocy3apcTBe 3encTBKTeabH0 cymecTBOBaaa,

M BEPOMCIIOBEHAHMH

3oa?KHbi SbiTb co33aHbi peaabHbie rapaHTnn, 
npnHyJK3aK)n];ne oTHoenTbea k  stom CBo6o3e 
c yBasceHueM no3 CTpaxoM HaKa3aHna 3a co- 
BepmeHne nocTynKOB, Hapymaioiri;nx 3Ty cbo- 
6o3y.

BBM3y 3Toro 3expeT He orpaHiiHHBaeTca 03- 
hmm annib saaBaeHHeM, hto noabCKoe ro cysa p - 
ctbo pynaeTCH 3a npe30crraBaeHiie rpaapaaHWHy 
CBo6o3bi coBecTM n BeponcnoBesaHnH, ho n 
ycTaHaBaHBaeT oh BMecTe c TeM CTporne y ro -  
aoBHbie caHKpnn 3a bchkoto p 03a noRym erniH  
Ha 3Ty CBoGopy.

CBoSosa coBecTM n BeponcnoBe3aHMH 03Ha- 
HaeT C 03H0i ł  CTOpOHbl TO, HTÓ HMKTO He M0JK6T 
6biTb npoTHB CBoeil Boan npnH ysi3eH k  ynac- 
tmk) b peaMrno3Hbix o5pH3ax, a c 3pyron  —  
TO, HTO paBHbIM 06pa30M HMKTO H.e MOJKeT 
6biTb npMHy>K3er-i npoTHB CBoeii Boan k  OTpe- 
neHMio ot ynacTna b 3tmx  o5pa3ax.

IIosTOMy no3ae>KMT b cnay 3eKpeTa OTBeT- 
ctbchhoctm, BaeKyin,eM 3a co5oio HaKa3aHne 
TiopeMHbiM 3aKaioneHMeM 30 5 aeT, bchkmm, 
„KTO K3KHM 6bl TO hm 6biao o6pa30M npMHyjK- 
3aeT 3pyro ro  k  ynacTMio b peaMrM03Hbix 3e ii- 
ctbmhx hjih  o6pH3ax, Mań sce ero ot 3Toro 
ynacTMH He3aK0HHbiM o6pa30M y 3epscMBaeT”  
(ct. 3).

Oto —  ocHOBHaa rapaHTMH, 03HaK0 eipe He 
noaHaa. TpeóyeTca, CBepx toto, DeecneneHMe, 
hto peanrno3Hbie nyBCTBa Kascsoro rpa>K3aHM- 
Ha 6y 3yT yBascaeMbi, hto no noB03y  ero Bepo- 
bbhmm mjim ace 6e3Bepna He pncKyeT oh nos-
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BeprHyTBCH K3KHM -  JIHÖO OTpHXJ,aTejIbHBIM ÆJIfl 
Hero nocJie^CTBHHM, hto H.e 6yAyT nosTOMy hh 
HapymeHŁi ero aecTB nan  TeaecHaa Henpn- 
KOCHOBeHHOCTb, HH CrpaHHHCHbl B HGM -  J1HÖO 
ero npaBa.

B  CBH3M c 9TMM CT. 5-aa AenpeTa rjiacHT:
„ K to ocKopÔJiaeT peanrnosHbie ayBCTBa, n y - 

6jihhho npotfiaHMpya npe^MeT peaHrno3Horo 
xyjibTa nan MecTO, npeAHa3HaaeHHoe ajih nc- 
nojiHeHMH pe.nHrM03Hwx oSpapoB, tot nopae- 
aCHT HaKa3aHHK) TIOpeMHBIM 3aKJHOHeHHeM Ha 
cpoK AO 5 aeT” .

C pejib io oxpaHbi rpaacyaHnna ot nocara- 
TejibCTB Ha ero aecTb h  TeaecHyio HenpnKOCHO- 
BeHHOCTb, AOKpeT B CT. 7 § 1 M 2 yCTaHaBJIH- 
BaeT cjieAyroLpee npa.BH.no: „BcaKMH, kto n y - 
öaHHHO oônacaeT, ocMeHBaeT h  jim VHioKaeT 
rp yn n y  HaceaeHMa, xax  paBHO h OTAeabHyio 
aHHHOCTb, no noBQAy npnHaAaeacHOCTM k  Bepo- 
HcnoBeAaHMK), peaHrno3Hbix yôeacAeHHii hjih 
ace 6e3BepMa, noAßepraeTca TiopeMHOMy 3aKaio- 
aeHHK) AO 5 JieT hjih  apecTy” .

ToM y ace HaKa3aHHrc> noAaeacMT h  to t , kto  
HapymaeT Teaeenyio HenpHKOCHOBeHHOCTb ae- 
jiOBeKa M3 - 3a ero BeponcnoBeAaHna, pean- 
rM03Hbix ySeacAOHMH mm. ace 6e3BepMa.

TaKMM o6pa30M, 3Aecb Haanpo KBaancJinpH- 
pOBaHHblH BMA OCKOpÖaeHMa AOHCTBMeM H cao- 
BOM, KOTOpOe B OÔblHHQM CBOeM (|)0pMe, TO-eCTb, 
Korpa oho He Bbi3BaH0 BepoHcnoBeAHbiMM npn- 
HHHaMH, BaeaeT 3a co6oio no noabCKOMy 3aK0- 
Hy Bcero jimuib TiopeMHoe 3aKaioaeHHe ao oaho-  
ro ropa (ct. 256 Y r. Yaoac.).

OpnaKo ace MoryT 6bitb  coBepmaeMbi Ha pé- 
aHrH03H0M noaBe h  ypyrae  npecTynaeHwa.

fleKpeT oôocTpaeT HaKa3aHMe 3a npecTynae- 
HMa 3Toro poAa, ycTaHaßaHBaa b §§ 3 h  4 toh 
ace CTaTbM 7- oh caeAyKupee:

„B mhobhbih b coBepmeHHM Apyroro npecTyn- 
Horo AeaHMa, HanpaBaeHHoro npoTMB rpynnb i 
HaceaeHMa m.jih OTAeabHOÍí anaHOCTH no noBO- 
Ay BepoHcnoBeAaHMH, peaHrM03Hbix yôeacAeHMM 
hjih ace 6e3BepHa, noAßepraeTca TiopeMHOMy 
3aKaioaeHMK)” .

E can  ace nocaeACTBHeM o6o3HaaeHHoro b § 3 
AeaHMa 6bi.iiM CMepTb mm TaacKoe TeaecHoe 
noBpeacAeHMe, mjim ace HapymeHMe HopMaabHO- 
ro TeaeHMa oôipecTBeHHOM acM3HM, Man yrpo3a 
oôipecTBeHHOM 6e30nacH0CTM, —  bmhobhbim Ka- 
paeTca TiopeMHbiM 3aKaioaeHMeM Ha cpoK He 
MeHee Tpex aeT m Bbime, mjim noacM3HeHHO, mjim 
ace cMepTHoii Ka3Hbio.

üpecTynaeHMa Ha peanrH03H0H noaBe oôbia- 
HO He BbicTynaiOT KaK caMOCToaTeabHoe aBae- 
Hne. IlpeAHiecTByeT mm b bmaë oßrpero npaBMaa 
riponaraHAHaa m arMTapHOHHaa AeaTeabHOCTb, 
CTpeMaipaaca noceaTb HeHaBMCTb Meacpy rp y n - 
naMM HaceaeHMa, npMBepaceHpaMM pa3aMaHbix 
peanrnn.

Bopb6a c npecTynaeHMaMM, coBepmeHHbiMM 
Ha noaBe peaMrno3Horo ^>aHaTM3Ma, HecBoe- 
BpeivieHHa, a noTOMy m rapaHTMpoBaHMe cboôo-

Abi coBecTM m BepoMcnoBeAâHMa HeAOCTaToaHO, 
nocKoabKy npecaepyiOTca AeaHMa, yace Hapy- 
UIMBUIMe 3Ty CBOflOAy.

T yT  HeoSxOAMMO npOTMBOAeMCTBMe C3MHM 
npMaMHaM 3TMX AeHHMM m noAaßaeHMe b 3apo- 
Abirne BcaKOii AeaTeabHOCTM, HanpaBaeHHOH k  
C03AaHMK> HacTpoeHMM, npM KOTopbix aerKO 
poacAaiOTca Tanne AeaHMa.

BßMAy 3Toro AeicpeT npecaepyeT ne ToabKO 
caMbie HacMabCTBeHHbie AeaHMa, ho m rpo3MT 
paBHBiM o6pa30M KapaTeabHOM caracpneio 3a 
AeaTeabHOCTb, noßyacAaioipyio k  TaKOBbiM.

„ T ot, kto raacHO npM3biBaeT k  Bpaacpe na 
peaMTH03H0M noaBe” , roBopMT ct. 6-aa Ae- 
KpeTa, „KapaeTca TiopeMHbiM 3aKaioaeHMeM Ha 
cpoK ao 5 aeT” .

ConocTaBaeHMe 3tmx  npeAnncaHMM KpacHO- 
peaHBO A0Ka3biBaeT, hto oxpaHa cboSoabi co
BecTM m BepoMcnoBeAâHMa noHMMaeMa pexpe- 
TOM B CaMOM HIMpOKOM CMbICae.

OxpaHaa OAHOBpeMeHHo CBOÔOAy paBHO co
BecTM, KaK m BepoKcnoEeAâHMH, PocypapcTBO He 
MoaceT AonycTMTb 3aoynoTpe6aeHMa cboôoaom 
BeponcnoBeAaHMH AJia peaen, npoTMBopeaaipMx 
CBOÔOAe coBecTM.

CßoöoAa BepoMcnoBeAâHMa He MoaceT 6bitb 
Mcnoab30BaHa c peabio crecHeHMa Apyrwx cbo-  
6oa; a BeAŁ noayaMaocb 6bi, b aacTHOCTM, CTe- 
CHeHne cboôoabi ocyipecTBaeHna noaMTMaecKMx 
npaB, cboSoabi oÔipecTBeHHOM AeaTeabHOCTM m 
HayaHbix nccaepOBaHMn, ecan 6bi 3to Morao 
nOBeCTM K AHCKpMMMHMpOBaHMIO B oßaaCTM 
peaMrn03H0M.

BcaeACTBMe 3Toro, oxpaHaa, mmchho, CBoßopy 
coBecTM, AexpeT BbiABMraeT TaKoe nocTaHOBae- 
HMe :

„C t . 4: kto 3aoynoTpe6aaeT cboGoaom Bepo- 
McnoBeAaHMa, OTxa3biBaa b AOCTynHocTM o6pa- 
Aa Mjm peaMTM03Horo AeiicTBMa b cbb3m c . no- 
aMTMaecKMMM, oßipecTBeHHbiMM Man ace Haya- 
HblMM B033peHMaMM MJIM AeHTeabHOCTbIO, TOT 
noAßepraeTca TiopeMHOMy 3aKaioaeHMio Ha cpoK 
Ao 5 aeT” .

Ana.norMio co ct. 4-om AenpeTa Moacno ycMO- 
TpeTb b ct. 49 n. 4 IÜBeMpapCKOM KoHCTnTypnn 
1874 rOAa, KOTopaa raacMT:

„OcyipecTBaeHMH rpaacAaHCKMX m noaMTMae- 
CKMx npaB Heabsa orpaHMaMBaTb kukmmh  6b i to 
hm 6biao npeAnMcaHHaMM mjim ycaoBMHMH, ho- 
CaipMMM pepKOBHbIM MJIH peaMrM03HbIM xapax- 
Tep” .

OpnaKO, npeAnMcaHMe ct. 4 -om BbipaaceHO b 
6oaee y3KOM CMbicae, npecaeAya ann ib  ToabKO 
3aoynoTpeßaeHMe cbo6oaom BepoMcnoBeAâHMa 
nocpeACTBOM 0TKa3a b AonyiperoiM k  peanrMOB- 
HOMy o6pa ;iy  hjim acmctbmio.

Ct . 4-aa, oxpaHaa npaBa rpaacAaHMHa, MMe- 

eT peab io  BMecTe c TeM npeAynpeptiTb, asö bi 
peaMrM03Hbie c|)aHaTM3Mbi He aEnancb npenaT- 
CTBMeM Ha nyTM pa3BMTMa oßipecTBeHHbix ot-  
HouieHMM m H ayaH bix MccaeAOBaHMM, KaK 
sto npoM3omao yace Korpa -  to b cpeAHHe^ 
BeKa.
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IIpOTMB o6CKypaHTM3Ma paBHBIM o6pa30M Ha- 
npaBJieHa h  caHKpMH ct. 9 -om peKpeTa, rjiaca- 
ipaa: „T ot, kto  3JioynoTpe6jiHH cboGoaom
BepowcnoBeAaHMH, c kopbicthom  pejiBio aoctm-  
JKeHMH JIMHHOM, MMyipeCTBeHHOM MJIM HHOM 
nojib3Bi, SKcnjiyaTupyeT HejiOBepecKoe jierKO- 
Bepne nocpepcTBOM pacnpocTpaneHMH jiojkhbix 
H3BeCTHM, mjim ace bboamt ppyrMX B 3a6jiyjK- 
AeHMe o6MaHHBIMM MJIM XHTpOCTHBIMH peMCTBMH- 
MH, KapaeTCH TIOpeMHBIM 3aKJIIOBeHMeM”.

npecTynjieHiie, c ko to pbim  SopeTca 3Ta Hop- 
Ma, He hobo; M3BecTH0 oho Bbijio yxce mhoto 
BexoB TOMy Ha3aA-

Penn hast 3ASCB 06 o6MaHe cBoero poAa 
(sui generis), HanpaBJieHHOM k  AOCTn>Kermio Ka-
KOH-JIm6o KOpBICTHOH PCJIM nOCpeACTBOM 3JIO-
ynoTpeSjieHHH pejiHrM03H0M cbo6oaom, c oaho-  
BpeMeHHBIM MCn0.7IB30BaHMeM 6e3rpaM0TH0CTM, 
HOBOKecTBa, cyesepMH, npeppaccypKOB.

IlpecTynjieHMe sto He KacaeTCH, oneBMppo, 
pejiMTH03Horo KynBTa, cbo6opho ocyipecTBJiae- 
Moro b paMKax KQHCTMTypHOHHBix npaB h  rpaxc- 
AaHCKHX cboSoa.

HaKOHep, ct. 8-aa ycTaHaBjiMBaeT TaKoe npa-
BHJIO: „BCHKMM, KTO 3JIOynOTpe6jIHeT CBoSopOM 
coBecTH m BepoHcnoBeAaHMH c BpajKpeSHoii 
ycTpoiicTBy I I ojibckom Pecny6jiHKH pejiBio, nop- 
BepraeTca TiopeMHOMy 3aKJiioHeHMio Ha cpoK 
ot Tpex JieT H BBIHie” .

IIpMroTOBJieHMe k  coBepmeHMio npecTynjie- 
HMa, o6o3HaaeHHOro b § 1 -om , HaKa3BiBaeTca 
TIOpeMHBIM 3aKJHOHeHMeM”.

AHaaorHH c s th m  npepnMcaHMeM mojkho po- 
MCKHBaTBca b ct. 204 —  206 c^paHpyscKoro yro - 
jiobhoto yaoiKeHHa.

OpHaKO, h  TyT npepnMcaHHe ct. 8- oh MMeer 
6ojiee y3KMH xapaKTep. B to BpeMa, kbk  ct. 
204-aa npecaeAyeT Bcaxoro poAa noyaenna, He-
3aBHCHMO OT MX (JlOpMBI, B KOTOpBIX CBHipeHHMK 
Asp3HeT KpHTMKOBaTB mjim xte nopnpaTB npa- 
BHTejIBCTBO MJIH aKT BJiaCTM nySjIMHHOH, pe- 
KpeT orpaHMHMBaeTca eAMHCTBeHHO tcm h  3jio- 
ynoTpeSjieHHHMM, KOTopBie m otht b caMO 
ycTpoMCTBO rocypapcTBa.

TtexpeT o CBoSope cobbctm m BepoMcnoBepa- 
hm  a JKCJiaeT o6ecnenMTB BceM rpaJKpaHaM 
m BceM BepoMcnoEeAaHMHM He tojibko nojiHyio 
pejiHrM03Hyio CBo6oAy, ho TaKaxe m cyipecTBeH- 
Hyio o6opOHy npOTHB BCHKHX pMCKpMMMHailMM, 
ocKopSaeHMM m yipepSoB.

R eaper npoTMBOASMCTByeT bchkoto poAa pe- 
jiHrM03H0My npMTecHeHMio, BCJiepcTBMe kotopo- 
ro, —  necMOTpa Ha KOHCTMTypMOHHBie rapaH- 
TMM, —  motjim 6bi noTepneTB co ctopohbi pejiM- 
TH03Horo (J>aHaTH3Ma MHaKOMBicjiaipMe rpazK- 
AaHe.

fleKpeT o CBo6oAe coBecTM m BeponcnoBepa- 
hmh  coeraBJiaeT KOpHcJjMKapMK) o6a3aTejiBHoro 
B 3TOH oOjiaCTM yrOJIOBHOI'O 3aKOHOAaTejIBCTBa. 
B Apyrnx oSjiacTHx npaBa paBHBIM o6pa30M 
BBeAeHBi npaBMJia, HMeiorpHe pejiBio oxpaHy 
3TOM CB060ABI.

MTax, b KHMrax rpaxipaHCKoro coctohhmh 
ycTpaHeHBi otmctkm 0  BepoMcnoBepaHMH, bbi- 
aepKHyTa TaKxe rpac|)a pejiH ran M3 Bcex 
o4)MpMaJIBHBIX BHKeT, CnMCKOB, CBMASTejIBCTB, 
yAOCTOBepeHMM jimhhoctm m t . n., a pejiMTM03- 
Haa npncara b cypax 3aMeHeHa cbotckhm o6e- 
maHMeM. CoxpaHeHa CBoSopa pejiHrH03HBix 
o6paAOB npn SpaKocoaeTaHMM, ho BMecTe c TeM 
BBeAeHO OAMHaKOBoe MMpcxoe GpaaHoe npaBO, 
o6a3aTejiBHoe p jia  Bcex rpaiKpan 6e3 pa3JiMHHa 
h x  BepoHcnoBeAaHMH.

PejiHrHH —  3to Hacraoe Aeao KaiKfloro rpaxi- 
AaHMHa, m pa36MpaeMBm peKpeT, paBHO KaK 
m BBinienpMBeASHHBie npeAnncaHMa, oxpaHaioT 
npaBO rpajKAaHMHa CBo6oAHoro yperyjmpoBaHMH 
CBoero OTHomeHMa k  pejiMTHM, cbo6oahoto, 
coraacHO cobccth, pejiMrM03Horo caMOOonpepe- 
JieHMa. OxpaHaioT ohm rpaJKpaHHHa ot bchko-  
ro popa orpaHMHeHMM ero rpaxcpaHCKHX npaB 
b cbh3m c ero BepoMcnoBeAaHMeM, pejiHrM03HBi- 
mm  yOexiAeHMaMM, mjim x ie  6e3BepMeM.

JieKpeT o CBoSoAe coBecTM m BepoMcnoBeAa- 
hm a  paeT 3ain;MTy BceM rpaiKAaHaM npoTMB 3Jio- 
ynoTpeSjieHMM pejiMrM03HOM cbo6oaom a im  no- 
JiMTMHecKMX pe jie fi co ctopohbi npecTynHBix 
JIMHHOCTeii.

OcTaBaacB nocjieAOsaTejiBHO Ha noase paB- 
HonpaBMa rpaiKAaH He3aBMCMMO ot m x  OTHome- 
HMa k  pejiMrMM, pexpeT ycTpaHaeT BcaKoro po
Aa AHCKpMMMHapMM, ---  KaK B OTHOIIieHMM K Be-
poMcnoBeAaHMHM, TaK paBHO m k  6e3BepMio, —  
a noTOMy He pa3AeJiaeT BepoMcnoBeAaHMM Ha 
KaTeropMM npM3HaHHBix m HenpM3HaHHBix, lie  
npoBOAMT pa3HMii;Bi MexcAy sepyioipMMM n He- 
BepyioipMMM, pacnpocTpaHaa Ha oahmx m Ha 
A pyrnx  OAMHaKOByio oxpaHy m x  npaBa cboSoa-  
hofo pejiMrM03Horo caMOonpeAeneHMa, OAMHaKO- 
syio oxpaHy coBecTM m ayBCTB KaK npMBepiKeH- 
peB BepoHcnoBeAaHMH, Tax paBHO m jim p , k  Ta~ 
ko bbim  He npMHaAJiexiaipMX.

fleKpeT o CBo6oAe coBecTM m BepoMcnoBepa- 
hmh  nepeGpacBiBaeT moct k  npeKpacHenniMM 
TpaAMpMHM nojiBCKoro Hapopa b X V I m X V I I  
BeKax, k  TpapMpMHM ,,30Ji0T0r0 Bexa”  IIojiBmM, 
KOTopaa b anoxy mhkbm3mpmm , kpo bebbix  npe- 
cjiepoBaHMM m pejmrM03HBix bomh —  6Buia op- 
HMM M3 HeMHOTMX yrOJIKOB peJIMrM03H0M CBO- 
6oabi, rpe HaxopMJiM y 6exiMipe m 3aipMTy ot 
npecjiepoBaHHM BejiMHaMinMe pejmrM03HBie m b i- 
cjiMTejiM m pecJiopMaTopBi, KaK «i>aycT C oabih 
m MHOro ppyrMX, rpe cpepn BepoMcnoBepaHMM 
poncpajiMCB BejiMKOjienHBie mpen oSipecTBeHHo- 
ro  ocbo6o>k a c h h h ; pa SypyT ynoMHHyTBi 3pecB 
Mpen oSipecTBeHHoro papMKajiM3Ma „ I I ojibckmx 
BpaTBeB”  (ApnaH), KOTopBie 3a TpncTa J ie T  po 
pacKpenorpeHMH xpecTBHH ocypMJiM 6apipMHy, 
paBajiM KpecTBHHaM 36MejiBHBie HapejiBi m cbo-  
6opy, BjiacTB ,,6apMHa”  Hap k p 6ctbbhmhom  
Ha3BIBajIM „THpaHCTBOM, HypOBMipHBIM paScTBOM 
xyxce ernneTCKOro” , iipoB03rjiamajiM  jiosyHrw 
pejiMrM03H0M cbo6oabi, cbo6oabi HayHHBIX MC- 
cjiepoBaHMM, a TaKxce jio3yHr paBHonpaBMH co- 
CJIOBHM.
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(ÍIo roBop ot 1 MapTa 1949 r. MCypHaa 3aKOHOB 
n . P. N q 20, r j i .  133)

Ü 3 coAepjKaHMfl caMoro 3arjiaBM x dtoto ao-  
roBopa HBCTByeT, hto  o6omm floroBapwBaioLyMM- 
ca rocyflapcTsaM  BaxíHo 6bijio  ycTaHOBMTb yace 
He TOJibKO BsawMHyio f lp y r  a p y ry  lopHflwaec- 
Kyio  ncMoipb, ho HenTO ßojiee nm poxoe  —  B3a- 
MMHblM IipaBOBOH OÖOpOT. 3 t O 03HaHaeT, HTO 
KOHTpareHTbi ycjiaBJiMBaiOTcx, mcxoah mb n o jio -  
JKeHMw 3Toro floroBopa, nyTeM HenocpeACTBeH- 
Horo cy^eÖHOro mjim aAMMHMCTpaTMBHoro BMe- 
maTejibCTBa pery jm poB aTb BcaxMe OTHomeHMa 
H JKM3H6HHbie BOnpOCbl CBOMX TpaJKflaH M K)pM- 
flMHeCKHX JIHip I le j lb  3TOTO MH0rO3HáHMTejIbHO- 
ro  m fla jie xo  MAymero corjiameHMH flß y x  cocefl- 
CTsyiom;MX rocyAapcTB oÔHapyxtMBaeTca yace 
bo BCTynjieHHH k  TexcTy AoroBopa.

PyKOBOßamuM MOTHBOM ero HBJiaeTca ,,xce- 
JiaHne, flaßbi nocToaHHaa m mctmhheh  ^pyacßa 
w B3aHMHoe flOBepwe M exíAy oöeMMM CTpaHaMM 
HaiHJiM cBoe BbipaxceHHe paBHbiM o6pa30M u  b  
cöJiHxceHHM npaBOBoro n o p a ^xa  o6eax cok>3hm -  
HeCKIÍX CTpaH, B OCOÖeHHOCTM B OÓXaCTM CyAO- 
ycTpciïcTBa m nepe3 y r jiy ß jie ro ie  m coraacoBa- 
HM6 B3anMHoro npaBOBoro oßopoTa” . E cam n p n - 
HaTb bo BHHiviaime, hto florosapHBaiom ueca ro -  
cy^apcTBa yace 3aKJHOHMjiH MexcAy coßoro T pax- 
TaTbi b pa3JiMHHbix ApyrMX oßxacTxx, xax-T o : 
o copnaJibHOM oßecneneHMM, B03AymH0M coo6- 
meHHH, COTpy^HMHeCTBe Ha X03XMCTBeHH0M M 
KyjibTypHOM njiaTc|DopMe, a Taxxce b  njiocxccTM  
oSmeCTBeHHOÍÍ HOJIMTMKH M aAMHHHCTpapHM 
H T. n., TO OHeBHAHbIM CTaHGT cJjaXT BC6 B03pa- 
cTatorpero cßxMxceHMx u  B3awMOo6opoTa MexcAy 
oßOMMM HapOflaMH.

B a a ro ^a p a  3TOMy -  to nojioxreHMio Bemeíí, 
B03HMKJia B03M0XCH0CTB npOBefljeHMH B XÎM3HB 
HacToamero AoroBopa o npaBOBOM B3aMMOA6Íí- 
CTBMH b  TaKöM oô’eMe m npeAexax, xaxMM HeT 
npepe^eHTa b  oôjiacTw MextAynapoAHoro npaBa 
B npeXÍHHX flOB OeHHblX B3aHMOOTHOmeHHHX ro 
cyAapcTB.

HorOBOp 3TOT, ÖyAyHM KtpMAMHeCXMM MeXÍAy- 
rocyAapcTBeHHbiM axTOM, 3axjiioHaeT b  ce6e 
ppaBHJia npopeccya jibH oro  h  M aTepnajibHoro 
xapaxTepa, oß iim e h  ocoßeHHbie, npoHxxaeT 
b  ccfcepy Kan rpaxcAaHcxoro, Tax h  yroxoBH oro  
npaBa, a flaxce —  b  c jiyna e  HeoóxOAUMocTM —
npHHPIMäGT BO BHMMâHMe M RQJISL âflMMHMCTpa- 
TMBHOrO np0M3B0^CTBa.

CoAeiicTBHe b rpaxtaaHCXHx AeJiax

B  nepBOM OTflejie 3Toro AoroBopa ynopxAO- 
hêh  Bonpoc o cyASÔHoii oxpaHe MHTepecoB cto-  
poH no rpaxcAaHcxMM AexaM, npexcAe Bcero b 
BHAe toto oßipero npaBMJia, hto rpaxcA^He 060- 
Hx rocyAapcTB nojib3yiOTca ,,b paBHOH Mepe 3a- 
XOHHOH OXpaHOM MX XMHHOCTH M MMymeCTBa” . 
Mm OTXpbIT „CBOßOAHblH H ôecnpenHTCTBeHHbiM 
AOCTyn bo  Bce cyAeÔHbie ynpexîAeHHH APyroil 
AoroBapHBaroipeKca cTopoHbi, h  MoryT ohm b b i-  
CTynaTb b  cyAax Ha paBHbix ocHOBaHMxx” . ■

iiajibHeMiHMe npaBKjia o6uj;ero nopaAna xaca- 
IOTCH OCBOÔOXiAeHHH CTOpOHbl, XaX MHOCTpaHpa, 
ot B3Hoca 3ajiora b  oöecneneHMe noxpbiTMH M3- 
Aepxcex npoH3BOACTBa xax cyAeÔHoro, Tax m mc- 
nojiHHTexbHoro, a paBHo m xaxoro -  jihôo A py- 
roro.

B  paAy o6h ];h x  npaBHji AoroBopa noMemeno 
Taxxce npaBo ßeAHOCTM, npn3HaBaeMoe B3anMH0 
rpaxcASHaM oßewx AoroBapMBaiomHxca CTopoH. 
3HaHHTejibHbie oßaemeHMa npn stom  conyT- 
CTByiOT HCXOAaTaílCTBOBaHHK) H HCn0JIb30BaHMK) 
Saar 3T0T0 npaBa. ripomeHHe jm pa, He MMero- 
uj;ero nocTOHHHoro MecToxcwTejibCTBa h h  MecTO- 
npeßbiBaHHH hm  b oahom  m3 oôomx rocyAapcTB, 
MOXCeT ÔbITb OCHOBaHO Ha yAOCTOBepeHMM AH- 
njiOMaTMHecxoro nocTa toto rocyAapcTBa, rpaxc- 
AaHMHOM xoero oho coctomt. O t  npocMTexa He 
TpeßyeTca npn 3tom  yxa3aHMa OTAeabHbix 
lopMAMHecxMX AOMCTBMM no Aeay, a^ h BeAeHna 
xoero HyxiAaeTca oh b  npM3HaHMM npaBa 6eA- 
HOCTM. BMecTO ocoÔoro npomeHMa AonycTMMO 
3aHeceHMe xoAaTaiicTBa b  npoToxoa, b  coeAM- 
HeHMM c xoAaTancTBOM o Ha3HaHeHHH npaB03a- 
CTynHMxa 6e3Me3AHO.

HaxoHen;, He TpeßyeTca m nepeBOAa xoAaTan- 
CTBa Ha a3bix Apyrofł AoroBapaBaiomefíca cto-  
poHbi, MMeioipeM npM3HaTb npocMTeaio npaBo 
ôeAHOCTM. n o  npeAMeTHOM noAcyAHOCTM b  oôo
m x  rocyAapcTBax AeaaMM 3Toro poAa BeAaeT ro - 
poAcxoił cyA no MecTy xcMTeabCTBa m no MecTy 
npeßbiBaHMH npocMTeaa. OAHaxo, m HeHaAJie- 
xsamMM cyA He ccTaBJiaer npomeHMa 6e3 no- 
caeACTBMM, a nep^qaeT TaxoBoe no noAcyA- 
HOCTM ApyroMy cyAy.
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B ^ajibHeümeM AoroBop ycTaHaBjinBaeT cno- 
co6 npoM3BO^;cTBa no Asoaxoro po^a AejiaM, 
a HMeHHO, jih6o xoAaTaíícTB o BpyneHMH lopn- 
AHHecxnx axTOB b npeflenax «pyroro  rocyflap- 
CTBa, nn6o 06 oxa3aHnn hhoto pona rapnAnne- 
CKoro coAeMCTBMH. Taxoe coAeíícTBHe MonceT 
xacaTbca aeji, npon3BOAam;Hxca xax  b cnopHOM, 
TaK n  SeccnopHOM nopanxe. IIpomeHHa MoryT 
SbiTb BBicBiJiaeMbi b cnynae HafloSHOCTn cyAa- 
mh  Bcex MHCTaHUinn, ho k  h x  npneMy n pac- 
CMOTperono npnsBaHBi ropoAcxne cyflM . 11o- 
CKOJibKy Aeno nfleT ,,o nepecbuixe SyMar n jin  
A pyrnx  AOKyMeHTOB ajih o6o3peHna n jin  ace 
xonníí c TaxoBbix, HafljiejKanj|HM Sy^eT tot cyA 
b npepenax xaiKAOií H3 AcroBopHbix Ctopoh, 
b kotopom AanHoe Aoao B036y5KAeH0 6bijio 
b nepBofi MHCTaHpan” . B caxn íí pa3, OAHaxo, 
HeHaAaeJKaLnMM cyA nepeAaeT peno cyAy Hap- 
JiextaipeMy. /íajibHenineee oSipee npaBn.no xa- 
caTejibHO xoAaTaíícTB rnacnT, hto Hex HapoG- 
hocth b nepeBOAe n x  Ha h3bik  npnrnameHHon 
k  coAeñcTBMK) CTopoHbi; to ace caMoe othocht-  
ca n x  OTBgTy to íí ace CTopoHbi. B AoroBope 
noMeipeHbi Taxaie n oSipne yxa3aHna othocm- 
tgjibho coAepjxaHMH xoAaTaíícTBa, KOTOpoe aoji- 
jkho 3aKjnonaTb TOHHbiíí appec n xpaTxoe H3~ 
jioxceHne TpeóyeMoro rapnnnHecxoro copen-
CTBHH.

IIopaAOK BpyneHMH 6yMar nonyaaTemo 
b  ApyroM rocyAapcTBe 3aBncnT ot peñcTByio- 
ip n x  b  neM BHyTpeHHnx npaBnn. KoHenHO, He 
MOJKeT cnyjKMTb npenaxcTBneivr ko  BpyneHmo 
to o6cTOHTenbCTBO, hto  6yMara H3roTOBJieHa 
He Ha MecTHOM H3bixe. CTopoHe, npn3biBaiona;en 
ko  BpyHeHHio, nepecbinaeTca nncbMeHHoe yBe- 
AOMJieHne o eocToaBmeMCH ncnojiHeHnn. H axo- 
Hep, OTKa3 bo BpyneHnn 6yMarn MbicnnM TOJib- 
ko  TorAa, ecjin  npn3BaHHaa CTopoHa „cnnTaeT, 
hto  3to BpyneHne MoaceT yrpoxraTb ee BepxoB- 
h m m  npaBaM hjih  6e3onacHocTn” .

To ace caMoe OTHoenTca, BnponeM, n k  oxa- 
3aHnio lopnAHHecKoro copeñcTBna. C ppyro íí 
CTopoHbi, 0TKa3 HeponycTMM paace b tom 
cjiynae, xorAa AaHHoe pejio OTHoenTca k  KOMne- 
TeHnnn aAMMHncTpaTHBHbix BJiacTeñ, n6o tot- 
Aa npnrjiameHHbiíí k  copeíícTBHio cyA o6a3aH 
nepeAaTb xopaTaíícTBO toíí ace BJiacTn pna He- 
nocpeACTBeHHoro ncnojmeHna, a npn Hencnoji- 
HeHnn „npnrjiam eHHbiíí cyA yBeAOMjiaeT npn- 
3biBaioiii;nñ cyA 06 0TKa3e” .

IloKpbiTne CBa3aHHbix c ropnAMHecKoñ no- 
Moipbio H3pepacex, BxjnoHaa cioAa npon3BepeH- 
Hbie CBHAeTejiaM n CBepyipnM jmpaM nnaxe- 
xcn, npnHnMaeT Ha ce6a Ka3Ha Toro rocypap- 
CTBa, rpe AeííCTByeT cyA npnrjiameHHbiíí, a non- 
TOBbie pacxoAbi noxpbiBaeT 3a ce6a KaxAaa 
CTopoHa.

OAHaKO, npn3biBaiom;nñ cyA po.7i>xeH 6biTb 
nocTaBjieH b  n3BecTH0CTb o npon3BepeHHbix no 
cxa3aHH0My ocHOBarono pacxoAax, Ha npeAMeT 
B3biCKaHna TaxOBbix c 3anHTepecoBaHHbix no 
ceMy pejiy jinp.

CjieAyeT OTMeTnTb, HaxoHep, hto  BpyneHne 
cyAe6Hbix 6yMar cbohm  rpaaspaHaivi Ha Teppn- 
Topnn ppyroro  poroBopHoro rocyAapcTBa mo -  
jKeT paBHbiM o6pa30M BoenoejieAOBaTb npn co- 
AeiícTBnn MecTHoro pnnjioMaTHHecKoro npep- 
CTaBnTejibCTBa j ih 6o KOHcyjibCTBa.

K  nnc jiy  A pyrnx pe ji n3 oGjiacxn rpaacpaH- 
CKoro npaBa AoroBop othocht b nepByio one- 
peAb Aejia no onexe n nonennTejibCTBy, Jinme- 
hhio  co6cTBeHHon bojih (o6e3BOJieHnio), npn3Ha- 
hhio  Jinpa 6e3 Becrn nponaBmero yMepmnM 
n yAOCTOBepeHHio xoHHHHbi, ycbiHOBjieHmo, a b 
oco6eHHOCTH AeJia HacjieACTBeHHbie.

B o6jiacTn nacTHO - npaBOBOÍí, xacaTejibHO 
Aeji xax  cnopHoro Tax n 6eccnopHoro npon3- 
BOACTBa, HHane roBopa b  Aene oxpaHbi Jinnrmix 
n MMyipecTBeHHbix npaB eAHHHHHoro Jinpa, a b 
pe3yjibTaTe n pejio ro  oSipecTBa, a npejxAe Bce- 
ro  Aaa npeAOTBpaipeHna xaoca b  npaBOBbix ot- 
HomeHnax rpa>KAaH A syx coceACTByioipnx 
n APyacecTBeHHbix rocyAapcTB, HaAJiemajio 
pa3pemnTb b AoroBope Hecxojibxo ochobhbix 
BonpocoB.

B nepByio onepeAb nojioaxeHO 6buio ocHOBa- 
nne AJia onpeAejieHna MecTHoñ noAcyAHOCTn 
AJia HHOCTpaHpa n Aaa CBoero rpaaíAannHa, ho 
jxnTejibCTByioipero n jin  npeóbiBaiorpero 3arpa- 
Hnpeio, t . e. Ha Teppnxopnn Apyroñ Aorosapn- 
Baiomieííca Ctopohbi. Pa3Jinnne MeaxAy TepMn- 
hom MecTOJxnTejibCTBa n MecTonpeSbiBaHna 
npoBeAeHO y jxe  n3AaBHa b Hayxe aAMHHncTpa- 
TnBHoro npaBa, n  noHHTna stm He pa3HHTca 
y oSonx xoHTpareHTOB. ÜOHHTne jxnTejibCTBa 
oSycjiaBjinBaeTca cjjaxTOM, BOjieio n HaMepe- 
HneM nocToaHHoro npojxnBaHna b  AaHHOíí CTpa- 
He 6e3 pa3JiHHna caMoro MecTOJxnTejibCTBa, 
TorAa xax 6biTH0CTb orpaHnnnBaeTca Jinmb 
cjsaxTOM BpeMeHHoro npe6biBaHna. B oSonx 
c jiynaax  TpeSoBaHne cyAe6Horo coAeíícrBna 
noAnejxnT o6a3aTejibHOMy ncnojiHeHnio, 3a He- 
KOTOpblMH Jinmb MaJIOHHCJieHHbIMH nCKJIIOHe- 
HnaMn.

B to BpeMa xa x  npnMeHeHne MaTepnajibnoro 
npaBa Ha TeppnTopnn Apyroíí AoroBapnBaiomeíí- 
ca CTopoHbi npeACTaBjiaeT co6oio ncxjnoHn- 
TejibHyio Mepy (no AeaaM xacaioipnMca Hacjie- 
AOBaHna), to c|)opMajibHoe MecTHoe npaBO, t . e. 
npaBnjia cyAonpon3BOACTBa no A^JiaM cnopHbiM 
n 6eccnopHbiM, npnMeHaiOTca 6e3 Bcaxoro n3’a- 
Tna corJiacHO AeñcTByiomnM 3axoHonoJiojxe- 
HnaM Toro H3 AoroBopHbix rocyAapcTB, xoTopoe 
npn3BaH0 b AaHHOM KOHxpeTHOM cjiynae x  oxa- 
3aHnio lopnAMHecxoñ noMOipn.

Onexa n noneHHTejibCTBo

ynpejKAeHne onexn n nonennTeJibCTBa no 
noAcyAHOCTn npnHaAJiexínT cyAy to íí CTpaHbi, 
rpaJKAaHnHOM xoeñ coctoht AaHHoe jinpo. Ot -  
MeTHM npn stom, hto npaBnjia xacaTejibHO He-
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COBepiII6HHOJieTHHX OTHOCHTCH paBHŁIM o6pa- 
3 OM M K COBepmeHHOJieTHMM, nOCKOJIBKy 
ynpeacAaeTca nap hm m ii cypoM onena mam no- 
nenHTejibCTBO, mam ace npnHHMaiOTCH ppyroro  
popa oxpaHMTe.jit>HŁie Mepbi.

E cjim, oflHaKO, cy6 ’eKT oneKM >KiiTejiŁCTByeT 
hjih npeóbiBaeT Ha TeppMTopnn ppyroił CTopo- 
hbi, rpe He KMeeT oh npaBa rpaacpaHCTBa, to 
cyp aToro Kpaa MoaceT Bce ace ynpeAMTb oneny, 
nocKOJibKy He yHpeacpeHa OHa flOTOjie hh  b op~ 
HOM M3 o6ewx CTpaH.

OpnaKO ace, cyp tom CTpaHbi, rpaacpaHMHOM 
KOeił COCTOHT HeCOBepiHCHHOJieTHMM, BJiaCTeH 
noTpeSoBaTb nepepann oneKM b ero BepeHMe. 
M oópaTHO, tot >xe cyp MoaceT nepepaTb oneKy 
b Bepenne cypa ppyroił CTpaHbi, ecAM noponen- 
hbim nepeHocwT MecTO CBoero acMTeAbCTBa hjih 
npeSbmaHHH b npepeAbi tom ace CTpaHbi, He 6y- 
Aynn ee rpaacpaHMHOM. PyKOBopaipMM coo6pa- 
JKeHweM, tbkmm o0pa3OM, HBJiaeTCH TyT Bcerpa 
HenocpeACTBeHHOCTb m 6jiM30CTb oneKyHCKMX 
hjih noneHHTejibCKMx BjiacTeił. IIoneHHTejib 
HaA MMymecTBOM noponeHHoro MoaceT 6biTb 
Ha3HaneH cypoM CTpaHbi no MecTy HaxoacpeHMa 
3Toro MMymecTBa, He B3npaa Ha npMHapAeac- 
hoctb Toro ace noponeHHoro k rpaacpaHCTBy tom 
HJIH APyrOH CTpaHbi. ripOMCXOAHT 3T0, KOHGH- 
ho, Bcerpa no npepAoaieHMio oneKyHCKoro 
cypa.

flajibine roBopHTCH 06 onene Ha# JiHHHOCTbio 
h  HMymecTBOM noponeHHoro, KOTopyio ocy- 
mecTBjineT oneKyHCKMił cyp, He B3Mpaa Ha Me- 
CTonpe6biBaHHe noponeHHoro hjih MecTOHaxoac- 
peHae ero MMyipecTBa, pa3Be 6bi nopAeaiaipMM 
b CHjiy poroBopa cyp tom hjih ppyroił CTpaHbi 
pacnopapMAca HHane.

OS’eM npaB n 06a3aHH0CTeM b npepeAax ca- 
Moro ocyui;ecTBJieHMH oneKM HopMnpyeTca 3a- 
KOHOnOJIOJKeHMHMM nO MeCTy HaXOJKA6HHH one- 
KyHCKOH BJiacTM. Oprano, no Bonpocy npnHa- 
TMH M HCnOJIHeHHH OneKyHCKHX o6H3aHHOCTeii 
npMMeHMMbi AeiicTByioinMe b tom CTpaHe y 3a- 
KOHeHHH, rpaJKAaHMHOM KOeił ABAACTCH JIHpO 
npeprasraHemioe CTaTb onexyHOM.

3 pecb KCTaTM 6ypeT ynoMHHyTB o noABCKOM 
oneKyHCKOM npaBe (peKpeT ot 14 MapTa 1946 r. 
3KypH. 3 ax. I I .  P. No 20, rji. 130), 3aKJiiOHaio- 
uj;eM nojicJKeHHH KacaTejibHO amhhom m MMy- 
rpecTBeHHOM oneKM h  nonenHTejibCTBa, o npa- 
BMJiax no BBe^eHMio b peiłcTBMe oneKyHCKoro 
npaBa, a Tanace o nopapKe npoH3BOACTBa nepeA 
oneKyHCKOM BjiacTbio (AeKpeT ot 21 Maa 1946 r. 
2KypH. 3 aK. I I .  P. N<? 22, r j i .  140).

CorjiacHo 1-oił ct. oneKyHCKoro npaBa „one- 
KyHCKaa BjiacTb ynpearpaeT oneny no poajkho- 
ctm, JiMuib tojibko CTaHeT eu M3B6CTH0 cyrpe- 
CTBOBaHHe 3aKOHHbix ycjiOBMH ajih ee ynpeac- 
AeHHa” .

B  CTaTbe ace 7-oił n. 1 roBopMTca: „hto Bca- 
khm o6a3aH npMHaTb BBepeHHyio eMy onenyH- 
ckoh BjiacTbio oneny”.

I l3  MMCJia o6ih ;m x  npaBMJi penpeTa o nopaAKe 
npoM3BOACTBa nepeA onenyhckom BaacTbio npn- 
BepeM ct. 5 n. 1 m 2, b cnay k o h x  no peaaM  
oneKM HaA hoabckmmm  rpaacparaMM, npoacM- 
BaiomMMM 3arpaHMii;eio, mam BJiaAeiomMMM TaM 
Hie MMeHMeM, a paBHO h  HaA MHocTpaHpaMM 
b Hamen CTpaHe, „oneKyHCKaa B.aacTb nocTy- 
nMT coo6pa3HO c nocTaHOBJieHMaMM MeacAyna- 
poAHbix AoroBopoB m 3aKOHonoaoaceHMaMM 
aacTHoro MeacAynapoAHoro npaBa” .

Eto ocHOBHOMy ncjioaceHMio tojibko M mhmctp 
IO ctmpmm  MoaceT C0M3B0AMTb Ha npeAOCTaBJie- 
HMe BaacTaMM ayiKoro rocyAapcTBa noneaeHMa 
HaA noabCKMMM rpaacAaHaMM.

no nojibCKO - aexocaoBapKOMy AoroBopy, 
KaK bmaho , ycaoBMe sto He MMeeT CMabi.

06e3BoaeHne

npoMSBOACTBO no AeaaM 06 o6e3BoaeHMM, —  
hto 03HaaaeT nojinoe mam nacTMHHoe OTHaTMe 
cjDM3MHecKOMy jiMpy ero AeecnocoÓHOCTM, —  pe- 
ryjiMpyeTca AoroBopoM cxoactb6hho  c AeJiaMM 
no onene m noneHMTeabCTBy.

noAcyAHOCTb Ta ace —  ropoACKOMy cyAy 
CTpaHbi, rpaaiAaHMHOM Koefi coctomt ASHHoe 
jimijo. Pa3HMu;a jimimb b to m , hto cyA CTpaHbi 
no MecTy ero aiMTeabCTBa mam  npeSbiBaHMa 
yBeAOMjiaeT noAaeacamMM cyA Apyroił CTpaHbi 
o Heo6xOAMMOCTM BOSÓyaiAeHMa npoM3BOACTBa 
M nOCTaHOBJieHMH 06 o6e3BOJieHMM COBMeCTHO 
c Ha3HaneHMeM onenyHa hjih  nonenMTeaa ajih 
ynpaBJieHMH ero MMyipecTBOM. yBeAOM.neHHbiM 
06 stom  cyA MoaceT jm 6o npeAOCTaBMTb Aaab- 
HeMinee npoM3BOACTBO cyAy Apyroił CTpaHbi no 
MecTy arMTCjibCTBa u jm  npe6biBaHMa Toro ace 
AMpa, jimSo BOBce He BbicKa3biBaTbca no 3TOMy 
Aejiy. '

B  3tom  caynae — no MCTeneHMM Tpex Meca- 
peB —  cyA MecTa acMTejibCTBa mam npeóbiBaHMa 
cero anpa CTaHOBMTca KOMneTeHTHbiM m pyno- 
BOACTByeTca yace m c cthbim h  3aKOHaMM, He B3M- 
paa Ha 3aK0Hbi CTpaHbi, rpaacASHMHOM Koeił 
coctomt AaHHoe jimjąo. OAnaKO, yBeAOMJieHne 
cyAa ero CTpaHbi o pemeHMM npn3HaTb ero He- 
AeecnocoSHbiM o6asaTeabHO. B caynaax He Tep- 
naiu;Mx OTaaraTeabCTBa cyA MecTa acMTeabCTBa 
m npeGbiBaHMH MoaceT npeAnpMHaTb bchkoto 
poAa BpeMemibie Mepbi b MHTepecax Aannoro 
anna m ero MMymecTBa, KOTopbie, BnpoaeM, 
MoryT Sbitb  OTMeHeHBi mam  M3MeHeHBi noAae- 
acaipMM cypoM, no noayneHMM cooTBeTCTBeH- 
Horo M3Bein;eHMa. TaK Hanp., cyA MecTonpeSbi- 
BaHMH AaHHoro .iiMpa CAeaaeT pacnopaareHMe 
o HacTMHHOM ero o6e3BoaeHMM, TorAa Kan M3Be- 
ipeHHbiM 06 3tom  cyA CTpaHbi, rpaacAaHMHOM 
Koefi a m ii;o sto coctomt, iipM3HaeT b pe3yAbTaTe 
npoBeAGHHoro npoM3BOACTBa noAHyio ero He- 
Aeecnoco0HOCTb (npMMeHMTeABHO k  ct. 4 -o ii 
penpeTa).

n o  noAoaceHMaM noAbCKoro oneKyHCKoro 
npaBa ot 14 Maa 1946 r. (n iy p H . 3an . n . P.
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Ns 20, r ji.  140), b tbkm x  caynaax TpeSyeTca 
„no  Mepe bo3mohchocth”  BbicaymaHne cyAOM 
3anHTepecoBaHHoro am ja.

3axoH 3tot rrpK3HaeT T axxe  HecoBepmeHHO- 
jieTHeMy b B03pacTe CBBiine 14 het n  j ik iiib  
nacTHHHO o6e3BOJieHHOMy anpy  cyAe6Hyio Aee- 
cnoccoHOCTt no cxa3aHHOMy ero Aeay.

IIpM3HaHHe yMepniiiM

CyAeOHoe npon3BOACTBO no xoAaTaiicTBaM 
o npn3HaHnn 6e3 Beem nponaBmero anpa 
yMepmnM, a Taxxce o noATBepacAerom cJpaKTa 
CMepTn ycTaHOBJieHO b IIo jiBm e AeKpeTOM ot 
29 aBrycTa 1945 roAa (2KypH. 3ax. n . P. N° 40, 
r ji. 226), c npMMeHeHneM YcTasa cyAonponsBOA- 
CTBa no ASJiaM SeccnopHbiM. B oGmen nacTn 
cero 3axoHa onpeAejieHa noAcyAHOCTb cnx Aea 
ropoACKOMy cyAy no MecTy nocjieAHero acn- 
TejibCTBa 6e3 BecTn nponaBmero anpa, a npn
HeB03MOXiHOCTM EblHCHCHMil 3TOrO oOCTOHTejIb- 
CTBa —  no Mecry acnTeabCTBa 3anHTepecoBaH- 
Horo no ceMy Aeay Jinpa. EtoHHTne 6e3 Becra 
nponaBmero onpeAeaaeT nojibcxoe anHHoe npa
BO B TOM CMbICJie, HTO MCpMJIOM HBJIHeTCH OT- 
cyTCTBne cBeAemin o HeM n BceoSrpee coMHe- 
nne xacaTejibHO HaxoacAeHna b jkhbbix  Aamio- 
ro  anpa. Ecjim ace, HanpoTHB Toro, c|)aKT koh- 
HHHbi AaHHoro anpa o6ru;en3BecTeH, n caeAyer 
cmiTaTb ero yace He 6e3 BecTH riponaBinnM, 
a yMepmnM, to h6o5xoahmo npeACTaBaeime ao- 
xa3aTejibCTBa CMepTn b ycTaHOBJieHHOM Bbime-
Ha3BaHHbIM AeKpeTOM CyA0np0H3B0ACTBeHH0iVI 
nopaAKe.

^oroBop b npnHpnne He H3MeHna nopaAKa 
MecTHoii noAcyAHOCTH, ho BBea b ct. 26-on oro- 
BopKy, hto A^a noabCKoro an6o nexocaoBau;- 
Koro rpaacAamma KOMneTeHTHbiM aBJiaeTca 
cyA ero CTpaHbi. J lm iib  b BHAe ncKaioneHna, 
n6o tojibko b caynae Kpannen hboOxoammoctm, 
noabCKne cyAbi MoryT ripnsHaTb yMepmnM 
HexocaoBaijKoro n b cboio onepeAB nexo- 
caoBanKMe cyA ti —  noabCKoro rpaacAaHHHa, 
ho BcerAa c t3kh m h  lopnAnnecKnMn nocaeA- 
CTBnaMn, Kaxne npeAycMOTpeHbi 3aKOHaMn ro - 
cyAapcTBa, cyA Koero bbihocmt cooTBeTCTBeH- 
Hoe pemeHne. Tanoe npn3HaHne AaHHoro anpa 
yMepmnM cyA stot BnpaBe, oAHaKO, OTMerotTb 
an6o n3MeHnTb b 3aBncnMOCTn ot Tex nan 
nHbix BCTvnnBmnx yace b 3aKOHHyio cnay pe- 
m erain OTenecTBeHHoro cyAa 6e3 BecTn nponaB
m ero anpa, xonMn an5o ycTaHOBaeHO ppyroe 
OTanaHoe nncao Mecapa ero cMepra, an6o bo- 
o6ipe 0TK33aH0 b yAOBaeTBopeHnn xopaTancTBa 
o npn3HaHnn cero anna yMepmnM —  no cy ipe- 
CTBy nan ace no cjpopMaabHbiM npnnnHaM.

HacaeACTBCiinoe npaBO h  np0K3B0ACTB0 
no HacaeACTBeHHbiM A^aaM

floroBop HopMnpyeT o6a 3Tn Bonpoca n3 
aacTHO -  npaBOBon o6aac™  b AByx OTAeaax: 
b TpeTbeM OTAeae cpeAn A pyrnx  coraameHnn 
n3 Ton ace o6aacm  n b OTAeae naTOM, 3aKaio-

naioipeM npaBnaa cjpopMaabHoro xapaKTepa. 
3 Tn nocaeAHne KacaiOTca cnocoSa npon3BOA- 
cTBa y  BaacTeii n  b HacaeACTBeHHbix cyAax, 
a Tanace n x  npepMeTHon n MecTHon nopcyA- 
HOCTn bo Bcex caynaax, Bbi3BaBmnx 3anHTepe- 
coBaHHOCTb n BMemaTeabCTBO APyron AoroBop- 
HOn CTOpOHbl.

MaTepnaabHoe ace HacaeACTBeHHoe npaBO, 
nocKoabKy nAeT penb o B3anMH0M npnMeHeHnn 
ero 3aKOHonoaoaceHnn, ocHOBaHO Ha Hnace- 
caeAyioinax Hanaaax, n3aoaceHHbix b ct. 29-oii:

1) PyKOBOAHinnM npn oneHKe ropnAnnecKnx 
OTHomeHnn, B03HnKmnx b CBa3n c HacaepoBa- 
HneM, CHHTaeTca HacaeACTBeHHoe npaBO Toro 
rocyAapcTBa, rpaacAaHnHOM xoero cocToaa Ha- 
caeAOAaTeab.

2) „HacaeACTBeHHaa npaBOcnoco6HOCTb Ha 
ocHOBaHnn HacaeACTBeHHoro npaBa AoaacHa 
5biTb Haanpo KaK coo6pa3HO c sanoHaMn Cto-  
poHbi, rpaacAannHOM Koen cocToaa HacaepoAa- 
Teab, Tax n no 3aKOHaM CTopoHbi, rpaacpaHn- 
hom Koeii coctoht 3aaBnTeab npnTasaHna 
k  npaBy Ha HacaeACTBo” .

3) „Onemca Toro o6cToaTeabCTBa, aBaaeTca 
an  HacaeACTBo bbimopohhwm  nMyipecTBOM, npo- 
n3B0AnTca coraacHO 3aK0HaM Ton CTopoHbi, 
rpaacAaHnHOM tKoen b momcht CBoeii CMepTn 
6bia HacaeAOAaTeab” .

KaK yace yxa3aH0 Bbirne, n3’HTneM n3 o5m;e- 
ro npnunnna HBaaeTca npaBnao o npnMeHeHnn 
AencTByiornero no MecTy HaxoacAenna HacaeA- 
CTBeHHoro nMyrnecTBa, a He OTenecTBeHHoro 
—  3aKOHa, b tom caynae, xorAa MMeeTCH b bh - 
Ay oco6oro poAa HacaeACTBeHHoe nMym;ecTBO, 
KOTopbiM no MecTHQMy 3axoHy HacaeAOAaTeab 
He BnpaBe 6bia pacnopaAnTbca Ha caynan CMep
Tn. KacaeTca sto b nacTHOCTn „nopaAKa Hacae- 
AOBaHna” .

MTax, coraacHO ct. 16-oii yHn^nnnpoBaHHO- 
ro noabCKoro HacaeACTBeHHoro npaBa (aacTb I I I  
rpaacAaHCKoro npaBa c BomeAmnM b Hee Ae
KpeTOM ot 8 OKTa6pa 1946 r. X y p n .  3ax. II. 
P. Ns 60, ra. 328) Ha Hanaaax poACTBa Hacae- 
AyioT no 3aK0Hy 6e3 orpaHnnenna HncxoAam;ne 
no npaMOii anunn, a n3 BoexoAainnx HacaeAy- 
iot ToabKO poAHTean, b Ookobom ace anHnn —  
6paTba n cecTpbi n  n x  m icxoAamne no npaMon 
anann. 3 to o3HanaeT, hto AeABi n  6a6yniKH, 
AaAn c OTnoBCKon n c MaTepnHCKon CTopoHbi n 
AsoropoAHbie 6paTba n cecTpbi He HacaeAy- 
kjt BOBce. B cnay SpaKOconeTaHna HacaeAyeT 
TaKace no 3aK0Hy nepeacnBmnn cynpvr, a b 
KOHne Komj;oB —  3a HenMeHneM 3aK0HHbix 4)n- 
3nnecKnx HacaeAHnKOB —  HacaeAyet o6m;nHa 
(t . Ha3. b Iloabm e „rMMHa” ), nan  ace TocyAap- 
CTBeHHaa Ka3Ha (ct. 16, 22 n 27 AexpeTa).

K to ace KacaeTca c|)opMbi pacnopaaceHna Ha 
caynan CMepTn nan  ace ero otmchbi, to xoth 
no o6m;eMy Hanaay pyKOBOAam;nM cnnTaeTca 
33koh toto rocyAapcTBa, rpaacAaHnHOM Koero 
cocToaa nan ace cocTonT b AaHHbin nepnoA Bpe- 
MeHn HacaeAOAaTeab, TeM He MeHee ajih Aen-
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CTBMTeJIbHOCTM 3TMX lOpMflMHeCKHX aKTOB ,,AO- 
CTaTOHHo”  npMMeHeHMe 3axoHa no MecTy n x  co- 
BepmeHMH.

flaaee, no Bonpocy o npravreHemin MaTepnaab- 
Horo npaBa AoroBop ycTaHaBJinBae-T npaBnao 
o6H3aTejibHOCTn Aaa xancAon M3 AoroBopHbix 
CTopon 3 aK0 H0 B Toro rocyAapcTBa, rpaxcAaHn- 
hom Koero 6 bui b nocaeAHee BpeMa, t . e. nepeA 
CBoen KOHHMHon HacjieAOAaTejib.

Ha tom ace oStpen ocHOBe pa3pemaeTca bo- 
npoc O BblMOpOHHOCTM HaCJIOACTBeHHOFO MMy- 
mecTBa, cJieAOBaTejibHO, o nepexoAe ero k  06- 
iHHHe nan rocyAapcTBy.

B  ct. 27-oil n. 1 noabcxoro HacjieACTBeHHoro 
npasa npeAycMOTpeno Taxoe nojioxcenne Be- 
nien, xorAa HacaeACTBeHHoe nMyinecTBO, co- 
CTOHm;ee M3 abujxhmoctm n HCABnacnMOCTn, 
ocTaaocb 6e3 HacjieAHMKOB no 3axoHy nan 3a- 
BemaHnK). B  stom cayaae Bee HMymecTBO, Ha- 
xoAameeca b OTenecTBeHHon CTpaHe HacaeAO- 
AaTeaa, 3a ncxaroneHneM 3eMeabHon co6- 
CTBeHHocTn, HacaeAyeT no 3axoHy o6m;nHa 
(„rMnHa” ) nocaeAHero MecToacnTeabCTBa Hacae- 
AOAaTeaa; ecan are TaxoBoe HaxoAnaocb 3arpa- 
Hnpeio, to —  rocyAapcTBeHHaa Ka3Ha.

„OAHaxo ace 3eMeabHbie HeAsnacnMOCTn, xax 
paBHO n HeABnacnMOCTn, HaxoAamneca 3arpa- 
Hnpeio, HacaeAyeT TocyAapcTBeHHaa Ka3Ha, 
TOTAa xax Apyrne HeABnjxnMOCTn —  w nH a (06- 
ipHHa) nx MecTa HaxoacAeHna”.

3 to noaoaceHne HacaeACTBeHHoro npaBa b 
CBa3n c npaBnaoM ct. 29-on AoroBopa npranep- 
ho 03HaaaeT, hto HacaeACTBO npoacnBaBinero 
b HexocaoBaxnn n TaM ace cxoHaaBmeroca 
noabcxoro rpaacAaroiHa, 3a HenMeHneM HacaeA- 
HnxoB, npnxoAnTca —  b nacTn 3eMeabHon He- 
ABnacnMOCTn —  Ka3He noabcxoro PocyAap- 
CTBa, x MecTHon ace HexocaoBapxon oSnjnHe 
nepexoAnT ocTaabHoe HeABnacnMoe n ABnacn- 
Moe HMyipecTBO, xaxoe HaxoAnaocb TaM ace b 
MOMeHT xoHHnnbi. B  oSpaTHOM cayaae, xorAa 
HeABnacnMOCTb, He cocTaBaaiorpaH 3eMeabHon 
co6cTBeHHOCTn, n abhjxhmoctb yMepmero no- 
aaxa He HaxoAnancb 3arpaHnpeio, 3axoHHbiM 
npaBonpeeMHnxoM cTaHeT „rMHHa” MecTa acn- 
TeabCTBa HacaeAOAaTeaa, xoth 6bi tot n yMep 
b HexocaoBaxnn, ho He nMea TaM CBoero Me- 
CToacnTeabCTBa. TyT-TO n caeAyeT noATiepx- 
HyTb npoBeAeHne pa3annna . MeacAy MecTOM 
acnTeabCTBa n MecTOM npeSbisaHna.

CaMyio npaBocnoco5HOCTb b OTHomeHnn npn- 
o5peTeHna HacaeACTBa, —  n sto BecbMa Baac- 
Hoe ycaoBne, —  AoroBop npn3HaeT anuib no- 
CToabxy, nocxoabxy nMeeTca OHa Haanpo coo6- 
pa3H0 c 3axonaMn oSonx xoHTpareHTOB. Tax  
Hanp., o5e3BoaeHHbin b noabine HacaeAHnx He 
He MoaceT npnoSpecTn HacaeACTBa b Hexocao
Baxnn 6e3 BbinoaHeHna npeAycMOTpeHHbix 
noabexnM 3axoHOM ycaoBnn (conSBOaenne 
nonennTeabcxoro cyAa), hmchho no ripnanHe 
ero HeAeecnoco6HocTn no 3axoHy noabcxoro ro- 
cyAapcTBa, rpaacAaroiHOM xoero oh coctoht.

HaxoHep, OTHOcnTeabHO cJiopMbi nocaeAHero 
Boaen3’aBaeHna an5o ero OTMeHbi, Aaa Aen- 
CTBnTeabHOCTn Taxoro axTa peinaiomee 3Hane- 
Hne HMeeT 3axoH rocyAapcTBa, rpaacAaHnHOM 
xoero cocToaa HacaeAOAaTeab b momcht ero co- 
BepmeHna, nan  ace 3axoH MecTa ero coBepme- 
Hna, pa3yMeeTca, Ha TeppnTopnn OAHoro n3 
AoroBopHbix rocypapcTB. TaxnM o6pa30M, 3Aecb 
BbiABnHyTbi c|>axyabTaTHBHbie ycaoBna, onpaB- 
AaHneM xonx  cayxcnT cTpeMaeHne x  bo3moxc- 
HOMy o5aeraeHnro HacaeAOBaHna rpaacAaHaM 
o5enx AoroBopHbix cTopoH.

M3 BbiruenpnBeAeHHoro onepxa oxeBHAeH 
cjpaxT npnMeHeHna MaTepnaabHoro n 4)opMaab- 
Horo npaBa, ho b pa3annHOM BHAe b 3aBncnM0- 
CTn ot Toro nan  nHoro poAa npaBOBoro odopoTa.

MTax, MoaceT Hanra C B oe npnMeneraie:

1) npaBO CTpaHbi b nepnoA npnHaAaexxHOCTn 
AaHHoro anpa x  ee rpaacAaHCTBy;

2) npaBO CTpaHbi no MecTy nocaeAHero acn- 
TeabCTBa nan  npeSbiBaHna;

3) npaBO CTpaHbi ncxaionnTeabHO no MecTy 
acnTeabCTBa;

4) npaBO CTpaHbi no MecTy xoHnnHbi;
5) npaBO CTpaHbi no MecTy HaxoacAeHna 3e- 

MeabHbix yrOAnn, HeAsnacnMoro n ABnacnMoro 
nMyrpecTBa (lex re i sitae);

6) npaBO CTpaHbi no MecTy coBeprueHna 3a- 
seipaTeabHoro pacnopaaceHna (nocaeAHero bo-  
aen3’aBaeHna) nan  ace ero OTMeHbi.

CoTpyAHnaecTBO n lopnAnnecxoe B3anM0Aeii- 
CTBne HacaeACTBeHHbix cyAOB n BaacTen Hop- 
MnpoBaa Aorosop b BnAe cooTBeTCTBeHHbix ax- 
tob BMemaTeabCTBa b pa3anHHbix CTaAnax Ha- 
caeACTBeHHoro npon3BOACTBa. npnBOAHM Taxo- 
Bbie b OTAeabHOCTn c xpaTxon 3aMeTxon 06 n x  
3HaaeHHH, a nMeHHo:

1) OxpaneHne HacaeACTBeHHoro iiMymeci'Ba.
OxpaHnTeabHbie Mepw npnHMMaeT cyA co- 
raacHO MecTHon noAcyAHoern no AoaacHOCTn, 
6e3 Tpe5oBaHna nan  xoAaTaiicTBa no stomv 
noBOAy. Bo3MoacHO BMecTe c TeM ynpeacAenne 
noneanTeabCTBa ■ HaA nMyipecTBOM nan  ynpaB- 
aeHna TaxoBbiM. Ha o6a3aHHOCTn cyAa aeacnT, 
OAHaxo, 6e30TaaraTeabHoe yBeAOMaeHne xoHcy- 
aa OTeaecTBeHHon CTpaHbi HacaeAOAaTeaa, 
c OAHOBpeMeHHoii nepeAaaen M orym nx 6biTb b 
pacnopaaceHnn cyAa CBeAeHnii o HacaeAHnxax 
n  n x  MecTonpeGbiBaHHH. OxpaHnTeabHbie Mepbi 
noAaeacaT oTMeHe no TpeSoBaHnio xoMneTeHT- 
Horo no npoBeAeHmo AaHHoro HacaeACTBeHHoro 
npoH3BOACTBa cyAa A pyro ii AoroBopHon Cto-
pOHbl.

OTKpbiTHe ja iie iiia m m . CyA, xoeMy noAcyA- 
ho HacaeACTBeHHoe npon3BOACTBO, xacaK>iH,ee- 
ca rpaacAaH oahoh Ctopohbi, 6yACT xoMneTeH- 
TeH n Aaa OTxpbiTna 3aBem;aHHH wan axrra pac- 
nopHaceHna Ha caynan cMepTn, ncxoAHiu;ero ot 
rpaxcAaHMHa A pyron  AoroBopHon Ctopohbi. K o 
nna OTxpbiToro axTa nepecbiaaeTca OTenecTBen-
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HOMy cyA y HacjieflOAaTCJia cobmectho c npoTO-
KOJIOM OTKpBITMH, a B CJlyHae HaAOÖHOCTM, T. e.
no TpeßoBaHUK), —  n  caMBiñ noAJiMHHMK aKTa. 
M oópaTHO, OTenecTBeHHBiw: cyA nepeim ieT  ko -  
im m  3aBein;aHnH cyAy, MMeiorpeMy npe^npnHHTB 
oxpaHMTejiBHBie MepBi.

2) Bsigana Hacjie ACTBa. rioflcyAHOCTB AJia 
npoBe^eiDiH HacjieflCTBeHHoro npon3BOflCTBa, 
nocKOJiBKy 3aK0H He roBopMT MHane, o ripe ^e jin - 
eTCH no nocjieflHeM y MecTy xcMTejibCTBa Hacjie- 
flOAaTejia; e c jin  ace TaKoro MecTOXCMTejib- 
CTBa HacjieflOflaTejiB b IIo jiB m e  He MMeji, to 
HaAJiexcaipMM 6yseT cyA no MecTy HaxoxcAeHMH 
HacjieACTBeHHOro MMyrpecTBa hjim  e ro  nacTM, 
a 3 a OTcyTCTBneM cmx ocHOBaHMÍí —  cyA toto 
o xp y ra , b KOTopoM BepxoBHbin CyA wMeeT CBoe 
MecTonpeÖBiBaHwe.

B  CT. 47-on AoroBopa M3JioxceHbi npaBMjia b b i-  
AaHM HacjieACTBeHHoro MMyipecTBa, ocTaBinero- 
CH noc jie  rpaíKAaHMHa A p yro íí AoroBopHoíí Cto-  
poHBi, jimöo HacjieAHMKy, t . e. 3aicoHHonoji- 
HOMOHHOMy J inpy  (b IIoJiBu ie  BCTynHBinee b 
3aKOHHyio CMJiy yTBepxcAeHMe B npaBax Ha- 
cjieACTBa), jimöo 3aKOHHOMy AymenpMKa3HH- 
Ky, t . e. McnojiHMTejiio 3aBemaHMa hjih  booö-  
m e nocjieAHero BOjieM3’aBJieHMfl.

O6a3aHH0CTB b b ia ^ hm HacjieACTBa orpaHMae- 
Ha npeAMeTOM m cpoKOM. l i o  npeAMeTy —  b  tom  
CMBicae, HTO npaBonpeeMHMK AOJUicen A0Ka3aTB 
cyA y CBOH npaBa; cpoK AJia 3Toro AaH eMy 
TpexMecaHHBifí co Ana CMep™ HacjieAOAaTeaa, 
no ncTeaeHMH Koero o BBiAaae HacjieACTBa npw - 
AeTca eMy xoAaTaííCTBOBaTb yace He nepeA 
3THM cyAOM (oxpaHaioui,MM), a nepeA OTeae- 
CTBeHHBiM cyAOM HacjieAOBaTejia, m6o ceMy no- 
cjieAHeMy npoM3BeAeHa öyAeT nepeAaaa HacjieA- 
CTBeHHoro MMynjecTBa. B o3mojkho , o ah ako , n po - 
AJieraie CKa3aHHoro cpoica nepeAaan HacjieACTBa 
3TOMy cyA y eme Ha rnecTB MecapeB b cayaae 
HaAOÖHOCTM oSecneaeHMH „npHTH3aHMÍí k  n pa - 
BaM Ha HacjieACTBO h jih  k  yAOBJieTBopsHMio M3 
HacjieACTBa” , t . e. npeTeH3MÍí xpeAHTopoB Ha- 
caeAOAaTeaa jimöo HacjieACTBemion MaccBi 
(Hanp., noxopoHHBie pacxoABi), He B3npaa Ha 
to , npeACTaBJiaiOTca jim ohm öeccnopHbiMM hjih  
cnopHBiMM. B  Tex c jiy a a a x , OAHaico, KorAa n pa 
Ba HacjieACTBa mjim ace mckm no npeTeH3MaM 
k  HacaeACTBy b cyAOÖHOM nopaAKe npM3HaHBi 
jimöo npeA’HBJieHBi, Aance MCTeaeHMe 3Toro 
npoAJieHHoro cpoica He BJieaeT 3a coöoio nepe- 
Aaan HacjieACTBa OTeaecTBeHHOMy cyA y HacJieA- 
HMxa, Tax x a x  oxpaHMBuiMM HacjieACTBO cyA 
o6a3aH TaxOBoe 3aAepacaTB. HecMOTpa Ha He- 
BBiacHeHHOCTB Bonpoca, KaKMe npeTeœMM 3tmm  
nyTeM oöecneaMBaioTca, Bce ace jio rn a e c x n  n p n - 
XOAMTCa 3aKJIIOaMTB, HTO peaB MAeT 3ACCB o 
AOMoraTeaBCTBax xpeAHTopoB jimöo npM3BaH- 
HBix k  HacjieAOBaHMK) jimu; Ha TeppnTopnM tom 
ace A p y ro íí AoroBopHoíí Cto pohbi (cjieAOBa- 
rejiBHO, He b  oTeaecTBeHHOM CTpaHe HacjieAO- 
AaTejia).

H m b  xaKOM c jiyaa e  He M oryT cyAm oßenx 
CTOpoH BBiAaTB HacjieACTBa ao yn jiaTB i mjim

oöecneaeHMH CBH3anHoro c HacjieACTBOM H ajio- 
ra  (b  ü o jiB m e  HaJiora c npnoöpeTeriHH MMy- 
in¡ecTBeHHBix npaß). Cßepx Bcero 3Toro, c b b i- 
Aaaefí HacjieACTBa CBH3aHbi c jieA y ionp ie  Aeíi- 
ctbm h : a) npM3HaHMe cocTOHBinerocH cyAOÖHoro 
onpeAejieHMH 06 yTBepacACHMM b  npaBax Ha
cjieACTBa, MCxoAHipee ot xaacAoro M3 A ßyx ro -  
cyAapcTB) m 6) 3aHeceHMe b rjiacHBie, t . e. 
MnoTeHHBie, m A p y ro ro  HaMMeHOBaHMH p e m c - 
TpapMOHHBie KHMTM npaB co6ctbchhoctm mjim 
ApyrMX BeipHBix npaB.

HpyroM  BMA BMeuiaTejibCTBa cyA» APyroñ 
AOrOBOpHOM CTOpOHbl

3Aecb HaAO yica3aTb Ha c jieA y io ipne  npaBa m 
0ÖH3aHH0CTM CyAOB OÖeMX CTOpOH, a MMeHHO: 
1) cyA A p yro íí Cto po h bi, öyAyHM no  npeAMeT-
HOM M MeCTHOM nOACyAHOCTM KOMneTeHTeH AJM
npoM3BOACTBa AeJia no HaxoAHiueMycn b ero 
o x p y re  HacjieACTBy, BnpaBe (MoaceT) o t k p b it ł  
HeCOCTOHTejIbHOCTb JIMÖO paCnOpHAMTbCH O JIM- 
KBMAapMM HacjieACTBeHHOM Maccbi —  no xoAa- 
TaíícTBy 3aMHTepecoBaHHbix jimu;, ho bo bchkom  
c jiyn a e  tojibko  no nojioaceiiMHM coöcTBeHHoro 
3aKOHOAaTejibCTBa.

2 ) HacjieACTBO noc jie  yM epm ero b  nyTM (Ha 
TeppMTopMM OAHOÍi CTopoHbi) rpaacAaHMHa A py- 
roM CTopoHbi, He MMeroipero b  CTpaHe, rAe no- 
CTMrjia ero cMepTb, hm  cBoero MecToacMTejib- 
CTBa, hm  MecTonpeöbiBaHMH, noAJieacMT BbiAaae 
6e3 BCHKMX (ÿopMajibHOCTeü KO Hcyjiy OTene- 
CTBeHHOÍi CTpaHbi CKOHHaBHieroca, pa3Be 6bi 
B0 3 HMKJI0  AeJio 06 oôecneneHMM xpeAMTopoB.

3) 3a  HenMeHMeM Hacjieahm k o b , BXOAamee b 
cocTaB HacjieACTBa abhjkmmoc  MMyipecTBO n p n - 
xoamtch  b  n o jib 3 y  cTpaHbi, Koeíí yMepniMM 6biJi 
rpaacAaHMHOM, TorAa x a x  HeABMacMMoe MMyipe-
CTBO ---  „CTOpOHe, Ha TeppMTopMM KOTOPOM OHO
pacnojioaceHo” . npaBMJiy 3TOMy HaAO npMAaTb 
ocoöoe 3HaneHMe BBMAy Toro, hto 3tm m  nyTeM 
pa3pemeH Bonpoc, Ha aojho xoToporo m3 AByx 
rocyAapcTB npnxoAMTCH HeAsnacMMoe MMyme- 
CTBO CBoero rpaacAaHMHa, pacnojioaceHHoe 3a- 
rpaHMpeio.

4) fleMCTBeHHoe nojiHOMOHMe KOHcyjia oahom 
CTopoHbi Ha 3aiH,MTy MHTepecoB rpaacAaH cboom 
CTpaHbi no HacjieACTBeHHbiM AeJiaM b  cyAax m 
nepeA BJiacTHMM Ha TeppMTopMM A p yro íí CTopo- 
Hbi 3MacA6TCH Ha CMJie caMoro AoroBopa m ho-  
cmt xapaxTep 3axoHHoro npeACTaBMTejibCTBa 
bo Bcex Tex HacjieACTBeHHbix AeJiax, b kom x  
3 aMHTepecoBaHHbie jiMpa caMM OTcyTCTByiOT m 
He MMeiOT CBoero noBepeHHoro hm  no Bbißopy, 
hm  no  Ha3HaHeHMK) (Hanp., onexyHa m.hm none- 
HMTeJia).

BßanMHoe npM3HaHwe cyAeÖHbix pemeHHM

X oth AOroBop bo BceM CBoeM oö’eMe MMeeT 
BbiAaioipeecH oöipecTBeHHoe SHanenne ajih  npa - 
BOBoro oöopoTa MexcAy oöeMMM CTopoHaMM, OA- 
Haxo HecoMHeHHo Ha nepBbiíí n jiaH  BbicTynaeT
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Haaöoaee Bcerpa a Be3pe ixaBOTpenemyipaa a  
axTyaabHbia Bonpoc npaBepeHaa b acnoaHe- 
HI46 3arpaHMu;eK> OTeaecTBemibix nparOBopoB a  
paBH03HaHymHx c HHMH cypeÖHbix pemenaa, a 
HopMwpoBKa ero b Bbicmea Mepe ixeaaTeabHa.

HacToaipee coraam eHae Maao Toro, hto  06- 
aeraaeT s x y  lop ap aa e cxy io  cjpyHxpMio pB yx 
pep ixaBH bix rocypapcxB, oho npaMO a a xB a p a - 
pyeT 3TOT Bonpoc, a  noTOMy caepyeT n p a 3 HaTb 
ero KpyriHbiM ruaroM  Bnepep k  pocTaixeHaio 
OAMHOo6pa3HOCTM a x  3 axoHopaTeabCTBa. B ae- 
TBepTOM oTpeae poroBop cacTeMaTaaecxa pa3 -  
öapaeT 3TOT Bonpoc M nocTaHOBJiaeT npaBaaa 
xacaTejibHo: 1) o ö ip a x  ycaoB aa npM3 HaHMH cy- 
peÖHbix pemeHMa, 2) 0 Txa3 a b xaxoM n p a - 
3 HaHMM, 3) ripepeaoB accaepoBaHaa cypeö- 
H bix pemeHMM p p y ro a  poroBopHOa CTopoHbi, 
M 4) MCnOJIHMTejIbHOrO npOM3 BOpCTBa.

K  n. 1-My: O öipee Haaaao pan npM3HaHMa, a 
BcaepcTBae cero m bo3 mojkhoctm acrioaHeHMH 
cypeÖHoro pemeHKa ppyroro  KOHTpareirra, cto-  
m t b 3aBMCMMOCTM ot BCTynaeHaa ero b 3axoH- 
Hyio caay m nopxBepixpeHHH 3Toro cJiaxTa cy- 
poM, BbiHecuiMM pemeHMe b nepBoa MHCTaHpaa. 
OTHOCMTeabHO pemeHMM ocoöeHHbix cypos npa- 
HaTO npaBM.no 06 ypaBHeHMM m x  c oöeummm 
rpaixpaHCxaiwa cypaivm (Hanp., pemeHMa O t -  
peaeHaa no cnopHbiM peaaM üaTeHTHoro Ynpa- 
BaeHMa I I .  P.).

PemeHMa TpeTeacxax cypoB npapaBHHBaioT- 
ea jiH iiib  b 3T0 M cayaae, ecaa 3 anMCb Ha Tpe- 
T eacxaa  cyp  6biJia cocTaBaeHa b nacbMeHHoa 
rjiopiae, a TpeTeMCKMM cypba  aaöo TpeTeacxae 
cyp ba  6bi.ua Ha3HaneHbi CTopoHaMM m.um m x  po - 
BepeHHbiM pan  stom peaa  aapoM, mam  ixe , Ha- 
xoHep, cypoM; Ha3 HaaeHae TpeTeiícxoro cypba  
mam  posepeHae xo ro  TpeTbeMy a a p y  poaiXHO 
6biTb nopTBepixpeHO b nacbMeHHoa c|)opMe 
(ct . 32).

B BMfle M3’aTMH M3 oöipero npaBaaa npa3Ha- 
BaHMH BbimeynoMHHyTbix cypeÖHbix pemeHMM 
b ppyroM poroBopHOM rocypapcTBe ct. 33 b 
tohhoctm  nepeaacaneT cayaaa, acx.Jiioaaiom;Me 
B03M0JKH0CTB Taxoro npM3HaHMH m B03aaraio- 
rpae Ha cypbi ppyroa  cTopoHbi o6a3aHHOCTb ot-  
xa3a. MoTMBMpoBKa OTxasa poaixna 6b it b  060- 
CHOBaHa, Hanp., TeM, hto  pemeHMe BbiHeceHO 
xaK p,a3 HeKOMneTeHTHbiM cypoM, m6o peao ot-  
HOCMaocb k  KOMneTeHUMM cypa ppyroro  poro- 
BopHoro rocypapcTBa, ot xoero Hbme Tpeöy- 
eTca npM3HaHMe 3Toro pemeHMa. OTcyTCTBMe 
npaBMabHoro spyaeHMa cypeÖHoa 6yMarM o bo3 - 
öyixpeHaa pena npoTMB napa, nopBepoMCTBeH- 
Horo cypaM ppyroa  CTopoHbi, hjih  ace 3ano3- 
panoe BpyaeHae, BcaepcTBae nero napo sto He 
BCTynano b  cypeÖHoe npenapaTenbCTBO, 
(Hanp., BbmeceHMe 3aoHHoro pemeHMa) paB- 
HbiM o6pa30M ycTpaHaeT bo3 mojkhoctb npa3Ha- 
HMa cocToaBmeroca npoTMB Hero pemeHMa. O t -  
xa3 b npM3HaHMM pemeHMa oÖycnaBnaBaeTca 
Taxixe cyipecTBOBaHaeM npoßeaoB M3 oßaacTM 
MaxepMaabHoro aacTHoro npaßa; Taxoä oTxas

öypeT ocHOBaTeabHbiM, MMeHHO, npa HaaMHMM 
rayöoxoM pa3HMu,bi Meacpy ropapaaecxaMM no- 
HaTMaMM b 3axoHopaTeabCTBe oöeax CTopoH, b 
aaCTHOCTM B OTHOmeHMM npaBOCnOCOÖHOCTM M 
aeecnocoÖHOCTM 3aMHTepecoBamibix aap, no- 
cxoabxy poroBop He BbiacHaeT stoto Bonpoca, 
aaa  ace ßpaaHbix pea o pa3Bope, aaa  pa3- 
ayaeHMM cynpyroB, Taxace 06 ycbiHOBaeHMM, 
o6e3BoaeHMM m pea HacaepcTBeHHbix.

OTxa3 b npM3HaHMM pemeHMa ycTpaHaeT caM 
no ceöe m npa3HaHMe nocTaHOBaeHaa o cypeß- 
Hbix M3pepacxax. HanpoTMB Toro, npa3Hax)Tca 
M3pepacxM, B03aoaceHHbie Ha rpaacpaHMHa ppy- 
roM poroBopHOM cTopoHbi, ocBoßoacpeHHoro no 
paHHOMy peay ot B3Hoca 3aaora. Otmctmm 
xcTaTM BHeceHHyx) b coraameroie oroBopxy, 
hto cypbi aaa  ppyrae necypeÖHbie BaacTM, 
paccMaTpaBaromae Bonpoc o npM3HaHMH peme
HMa ppyroM CTopoHbi, „He CBH3aHbi npa b b i- 
acHeHMM noBopoB • X OTxa3y cjoaxTaaecxaMM 
ycTaHOBxaMM pemeHMa”. Hpyroro popa Bbiac- 
HeHMM aaa accaepoBaHMM, xacajouprxca cym;e- 
cTBa peaa, poroBop He ponycxaeT.

ToBopa o HecypeßHbix BaacTax, poroBop He 
Bcerpa paeT yxa3aroia OTHOCMTeabHO npaß m 
o6a3aHHOCTeä cypoB.

,Haa npepoTBpam;eHMa HepopasywteHMM m om a- 
ßoaHoro ToaxoBaHMa ero npaßaa paHO b ct. 
53-fi cpepa p p y ra x  npaHaTbix lopapMaecxMX 
onpepeaeHMM caepyiom;ee noHaTae „ c y p a ” : 
„nop  noHaTae cypoß”  caepyeT nopßecTM Taxxxe 
m apMMHMCTpaTMBHbie BaacTM, nocxoabxy no 3a- 
xoHaM CTopoH yaacTByroT ohm b HacaepcTBeH- 
HOM npoM3BopcTBe” , noHaTae ixe  „cyp b i aaa  
OTeaecTBeHHbie BaacTM”  „coBMeipaeT b ceöe 
cypbi aaa  BaacTM tom CTopoHbi, rpaixpaHMHOM 
xoeä cocToaa b momcht cMepTM Hacaepopa- 
Teab” .

McnoaHeHHe pemeHMa, nepepaHHoro ppyroii 
OropoHe.

McnoaHMTeabHoe npoM3 BopcTBO 3arpaHMu;eio 
Ha ocHOBaHMM BbipaHHoro OTeaecTBeHHbiM c y - 
pOM Maa apMMHMCTpaTMBHOä BaaCTblO McnoaHM- 
TeabHoro aae ra , CBa3 aHHoe no noabcxoM y Y c - 
raß y  rpa ixpaH C xoro  cyp on po a 3 BopcTBa c m ho -  
roaacaeHHbiMM ycaOBaaMa a  oroBopxaMa, n op - 
Bepraocb no poroBopy BecbMa cyipecTBeHHOMy 
ynpoipeHMio.

n o  YcTaBy Tpaixp. Cyponp. (ct. 528 n. 1, 529 
n. 5 a  532 n. 1) TpeöyiOTca, xpone cy ipe- 
CTBOBanaa cooTBeTCTBemioro oöipero MeixpyHa- 
popHoro poroBopa, em,e poxa3aTeabCTBa BCTy- 
naeHaa pemeHMa b 3axoHHyio caay, npaHpana 
B3aaMH0CTM, BpyaeHMfl aaaHO caMoa 3aaHTepe- 
coBaHHOii cTopoHe 3arpaHMu;eio xacaiom axca ee 
öyMar, coraacoBaHaa c HaaaaaMa noabcxoro 
MaTepaaabHoro npaßa, oöipecTBeHHoro nopapxa 
a  poöpbix HpaBOB. Ha eipe TpeöyeT noabcxoe 
npaßo „OTcyTCTBMH npoTMBopeaaa co BCTynaB- 
tnaM b 3axoHHyio caay pememieM noabcxoro 
•cÿpa a oxcyrcTBMH ( lit is  pendentis) b npoa3Bop-
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CTBe b nojibine cnopHoro flejia no TOMy ace 
npe^MeTy, a b xoHpe xohü;ob —  npnKa3a 06 
ncnojiHeHMH pemeHHH c Ha^nncbio 06 sxom na 
ncnojxHMTejibHOM anexe, ncxoAamero ox oxpyjx- 
Horo cyaa b nopapKe oóipeñ noAcyAHOCTn b 
OTHomeHHM flOJiíKHHKa jim6o oxpyra ncnoane- 
Hna”. flaJibHeíímee xpeóoBaHne Ycx. rpaníA- 
cyflonp. —  3T0 npeACTaBjieHMe napady c nofl- 
jMHHbiM HcnojiHMTejibHbiM jiHCTOM BMecTe c ero 
3acBn,a;eTejibCTB0BaHH0H xonneio eipe yAoexoBe- 
peHHH 06 ncnojiHMMOCTH peineHMH b rocy- 
flapcTBe , OTKyfla oho ncxoAnx, n o Bcxynaemin 
ero b 3aK0HHyrc> cnay, a no 3aoaHbiM perne- 
HHHM —  n o  npaBMJibHOM spyaeHnn oxBexanxy 
noBecTKM o HBKe K cyAeÖHOMy pa36npaxeab- 
CTBy. Tan bot, axoro pOAa rpoM03flKoe n fljin- 
TejibHoe npoH3BOflCTBO floroBop ycTpaHHJi c Ha- 
MepeHneM oÖaeranxb no bo3mojkhoctm rpa>xaa- 
HaM o6enx CTopoH AOMOraxeabcxBO cbohx npaB 
b .npyroM rocy^apcTBe.

YnpoipeHne coctoht b to m , a ro  ncnojm n- 
TejibHoe npon3BO,qcTBO oSycaoBaeHO efluHCTBeH- 
HO caeAytorpnivi: 1) npiisHaroieM peuiemui, o aeM 
maa pean Bbiuie cero; 2) paapemenneM Ha 
npOH3BO^CTBO HCnOJlHHTejIbHblX ^eÖCTBHÜ, Bbl- 
flaHHBIM npOM3BOflCTBeHHbIM CyflOM, HJIH CyflOM 
no MecTy ncrioaHOHna, coo6pa3HO c npaBnaa- 
MH HCnOJIHMTejIbHOrO npOM3BOÄCTBa CTpaHbl M6- 
CTa ncnojiHeHMH. / I ojijkhmk pacnoaaraex b sxom 
cjiyaae npasoM oÖJxaaoBaHna.

flan  nojiyaeHMH xaxoro pa3pemeHna (ripnxa- 
3a c6 ncnojiHeHnn) b flpyroM AoroBopnoM rocy- 
AapcxBe AoexaxoaHO xoflaTancTBa xpeAnxopa, 
KoeMy BfloSaBOK npeaocxaBaeHO npaBO bbx- 
3BaTb flOJixíHnKa b ncnojiHMTejibHbin cyA an6o 
b nOAaeixamnñ cya no ero MecTy jxnxeabcxBa. 
flaa  ero Aonpoca caeAyex k  xoaaxancxBy npn- 
oSiLpnTb TOJiBKO Bbinncb M3 pemeHna n Aoxy- 
MeHTbi o BCxynaeHnn ero b 3aKOHnyio cnay 
n npnxa3e 06 ncnojmeHnn, nocxoabxy ara a s h -  
Hbie He HBCTByioT M3 caMoro pemeHna, a xax- 
>xe npHJioíKHTb nepeBOA Ha H3bixe Apyroro 
rocyAapcTBa, yAOcxoBepeHHbin APyacecTBemibiM 
nepeBOAHMxoM oahoh h 3 CTopoH 6e3 pa3Jin- 
ana. CaMO ncnojiHeHne npon3BQAnxca coraac- 
ho AencTByioipnM y3axoHeroiaM n pacnopa- 
jxeHHHM ncnoaHaioipeñ CTopoHbi. KcTaxn cxa- 
3aTb, He noAJieącwT oho npnocxaHOBaenmo Aa- 
xxe b cjiyaae npnocxaHOBaeroia, npexpaipeima 
nan ace B0300H0BaeHna AeJia b cyAax CTpaHbl, 
OTxyAa mcxoaht ncnoaHnxeabHbin ancx.

yroaoBHbie peaa u coAencxsue no yroaoBHbiM 
AeaaM

BßMAy cyryôon BaacHOcxn AoroBopa b otho-  
uieHnn yroaoBHbix Aea anp, npecaeAyeMbix cy- 
AaMn o6onx KOHxpareHXOB, OTCbiaaeM anxaxe- 
aen x  noanoMy nepeBOAy TexcTa, xoxopbin 
aoHBnTca b cöopHnxe noabcxoro 3axoHOAaxeab- 
CTBa c 1949 roAa. Epocaa jxe oöipnn B3raaA  
Ha 3TO Aeao, HaAJie?xnx ocraHOBnTbca na cae- 
Ayioipnx ocHOBHbix noaoaceHMHx:

1) 06a3aHHOCTb axcxpapnpnn xacaeTca rp a ix - 
AaH Apyron CTopoHbi, a He cbohx, ecan aeao 
naeT 06 n x  npecaeaoBaHnn no cyay nan  ocy jx - 
AeHnn.

2) SxcTpaanpna aonycm M a ann ib  3a aeai-ina, 
XBaancJxnpnpyeMbie xax  npecTynaeHna n npo- 
CTynxn, ho He HapymeHna, pa3Be 6bi o6’aTbi 
OHH 6bian TeM >xe npnroBopoM.

3) KajxaäH M3 CTopoH npecaeayex no cyay 
n cyanT cbohx rpaJxaaH 3a Taxne npecTvriae- 
Hna, coBepmeHHbie Ha TeppnTopnn apyron  Cto - 
poHM, xoTopbie ca y jxn a n  6bi ocHOBaHneM x nx  
Bbiaaae, n cooömaeT en o xoae aeaa n pe3yab - 
TaTe npon3BoacTBa.

4) HeMbicanMa axcTpaanpna 3a npecTynae- 
Hna noanm necxne n  nenara, a paBHO n B03- 
ßyjKaaeMbie ann ib  b nopaaxe nacTHoro oßsnHe- 
Hna nan aie b caynae npon3Boaain;erocfl y jxe  
b Ton nie cxpaHe yroaoBHoro ą e jia  3a to ace 
npecTynaeHne nan  3axoHneHHoro TyT ace bbi-  
HeceHHbiM npnroBopoM nan  nocTaHOBaeHneM 
o npexpameHnn.

5) Haaaejxauie oöocHOBaHHbie, n3aoaceHHbie 
Ha CBoeM H3bixe 6e3 nepeBoaa xoaaxancTBa 06 
3xcxpaann;nn nepecbiaarox ce6e B3anMH0 M n- 

. HncxepcxBa lO cxnpnn, a b noaaeaiam nx cay- 
naax —  MnnncxepcxBa HapoaHon OßopoHbi.

6) C MOMeHxa nocxynaeHna xoaaxancxBa 
o Bbiaaae, npnraameHHaa CxopoHa oßasaHa 
npnHHXb Mepbi x  oôecneaeHnio Bbiaann xpe6y -  
eMoro ann;a n npecenennio cnocoöoB yxaoHaxb- 
ca ox cyAa, a xaxace oxpaHeHnio npeAMexoB 
Aoöbixbix npecxynaeHneM. /JonycxnMO Bpe- 
MeHHoe 3aAeparaHne Moryipero öbixb BbiAaH- 
HbiM anpa n ao noayaeHna xoAaxancxBa, ecan 
Apyraa CxopoHa axoro xpeöyex, ccbiaaacb Ha 
npnxa3 06 apecxe nan  Bcxynnsninn b 3axoH- 
Hyio cnay npnroBop, a Aaaœ m 6e3 xaxoro xpe- 
6oBaHna, ecan BaacxaM cxaHex H3BecxHO o co- 
Bepmennn xeM anpoivi npecxynaeHna Ha xeppn- 
xopnn APyron CxopoHM.

7) BpeMeHHaa sxcxpaAnpna, ecan B03Hnxa- 
ex B03MoaiHocxb ncxeaeHna AaBHoexHoro cpoxa 
nan  onaceHne A pyrnx  xaxnx-an6o  BpeAHbix 
Aaa yroaoBHoro npon3BOACXBa nocaeACXBnn.

8) lOpnAnnecxoe coAeíícxBne, 3a xaxnM oöe 
CxopoHM Ha CBoeM coÖcxbchhom a3Bixe Moryx 
Apyr x  A pyry  oßpaipaxbca, . xacaexca Aonpoca 
CBHAexeaen, CBeayninx ann;, npon3BOACXBa oc- 
Moxpa n coo6m;eHHH Bcaxoro poAa CBeAeHnñ, a 
xaxjxe  xoaxosaHna 3axoHOB ashhoh cxpaHBi. 
PaBHbiM oöpa30M AonycxnMO xpeóosanne hbxn  
ay jxo ro  rpa>XAaHHHa b cyA Apyroro AoroBop- 
Horo rocyAapcxBa a^ h oxoöpaHna ox Hero no- 
xa3aHnn nan  ase MHeHna ero, xax  CBe-Ayipero 
anpa. npnHyHiAenne x  xaxon aßxe, OAHaxo, He- 
npnivieHHMO.

9) CyABi AoroBopHbix Cxopon B3anMHO Bbipa- 
lox ceöe no xpeßoBaHHio Bce BeniecxBeHHbie ao- 
xa3axeabcxBa npecaeAyeMoro npecxynaeHna n 
n3Bem;aK)x o5 ocyxiAennn n perncxpnpdßaHnn 
npecxynHnxoB.
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10) Ctopohbi B03MeipaK)T ppyr A pyry tojibko 
pacxoAbi no nepeB03Ke BbiAaHHbix Jinx;; He no- 
AJiejKaT B03Mein;eHHio H3AepxcKn sKCTpaAnpnoH- 
Horo, a TaxJKe n yrojiOBHoro npon3BOACTBa.

3aKJnoneHneM coAepxcaHHH poroBopa HBJixeT- 
ca floOaBOHHbin IIpoTOKOJi ot 21 HHBapa 1949 
ropa, KOTopbiM nopTBepxcpeHO pocTnrHyToe ot-  
HOcnTejibHO cjiepyio ipH x nyHKTOB corjiameHne:

„1. Bonpocbi, B03HnKmne Ha noHBe npnMeHe- 
hhh nacTOHipero poroBopa, a BbiTeKaioipne M3 
H3MeHeHMM npaBOBbix HOpM oSenx CTOpOH, KaK 
pe3yjibTaTa KopncJiHKapHH n x  rpaxipaHCKon n 
yrojiOBHon lopnAHHecKon cncTeMbi, 6yAeT pa3- 
pemaTb lOpnpnHecKaH IIoJibCKO - HexocjiOBap- 
Kah K omhccmh.

2. BbipaxceHne „cyp b i”  b npaBMJie ct. 56 -o ii 
03HanaeT bchkoto popa opraHbi npaBocypnH, 
BbipaxceHne „opraHbi npaBOcyAHfl”  b  ct. 76 -o il 
n. 1 oxBaTbiBaeT TaKXce cyAbi.

3. n p a s n jio  ct . 84 -o ii n. 1 KacaeTex paBHMM 
o6pa30M npnroBopoB c npnMeHeHneM b  h h x  
ycJiOBHoro ocyxcpeHnx.

4. CTopoHbi H3BecTHT p p y r APyra o pacnpe- 
AejieHnn onpyroB oSipnx m BoeHHbix cyAOB, a 
TaKXce p p y rn x  opraHOB npaBOcypna” .

K a n  bmaho  M3 BbimenpnBeAeHHoro onepKa, 
AoroBop oxBaTbiBaeT pe jiy io  o6jiacTb Hacraoro 
npaBa, KaK -  to : BeipHoro, ceMeimoro (6panHO- 
ro), oneKyHCKoro n HacjiepcTBeHHoro, 3aTeM

rpaxcpaHCKoro ripopecca n AaJiee yrojiOBHoro 
npaBa H cyAonpon3BOACTBa.

BjiaroAapa rnnpoKO onepneHHOMy onpepejie- 
h kk ) Taxnx noHHTnn, KaK cyA m BJiacTb, npn- 
roBop h  peuienne, B3anMHoe copencTBne o6onx 
rocyAapcTB b ccjaepe npaBOBoro oOopoxa pacnpo- 
CTpaHHeTCH paBHbIM o6pa30M Ha MHOTOHMCJieH- 
Hbie pejia n  Bonpocbi, npoHHKaioipKe b oSjiacTb 
aAMHHncTpaTHBHoro npaBa. 3T0My o6cTOHTeJib- 
CTBy Hejib3H He npnpaTb BecbMa Bbipaioiperocx 
3HaH6HKH, ripiIHHMaH BO BHHMaHMe MHOTOo6pa3- 
Hbie pa3BeTBJieHHH 3Toro npaBa, ocHOBbraaio- 
iperocx yxce b 3HannTejibHon Mepe Ha nepe- 
ycTpoeHHOM 3aK0H0AaTejibCTBe, npnMeHeHHOM k  
HOBOn COpnaJIbHOH H 3KOHOMMHeCKOH CTpyKTy- 
pe o6onx KOHTpareHTOB. ynopapoHeHne npa- 
bobbix OTHomeiinn KaK b oOipecTBeHHon TaK n 
jihhhoh jkm3h k  OTAeJibHoro rpaxcpannHa o6ec- 
nennBaeT eMy HapaBHe co cnpaBeAJinBbiM b Ma- 
TepnajibHOM OTHOineHnn yjiaxceHneM pejia TaK- 
>Ke n 3HaHMTejibHoe ycKopeHne ropHAHHecKHX 
AChctbhh ; acJxJieKT stoto npn OTcyTCTBnn Mexc- 
AyHapoAHoro porosopa mot 0Ka3a.Tbcx HepeAKO 
n jijn o 3opHbiM. Hbme xce, Kaxcpbiii rpaxcpa- 
hmh o6enx Ctopoh n Kaxcpbin xcnTejib n jin  pa- 
xce BpeMeHHO npeGbieaioipHH Ha TeppnTopnn 
A pyro ii CTopoHbi pojixceH cnnTaTbCH c cjjaKTOM, 
hto pyKa npaBOcypna B03AacT eMy pojixcHoe, 
ho n  AOCTnrHeT ero, rAe 6w  oh hh  HaxoAMJiCH. 
HecoMHeHHO, Bee sto BeAeT k  yBepeHHOCTn n 
ycTOHHHBOCTH b ccjiepe He TOJibKO jinHHoro npa~ 
BOBOTO, HO M 06meX03HMCTBeHH0r0 O0OpOTa.

H H C TH TyT  HOTAPMAJILHOW HACTM B IIO J IL IIIE

MHCTMTyT HoTapnaJibHon nacTH, HMeioipnii 3a
C06010 b npeAeJiax IIojibCKon TeppnTopnn AJin- 
TejibHyio TpapnpHio, b HacTOHipee BpeMH 3nxc- 
AeTCH Ha IIo jioxieHHn o HOTapnaJibHon Hacra 
ot 27 oKTa6pa 1933 r. (JKypH. 3aK. I I .  P. N° 84, 
tji. 609) BMecTe c nocjiepyioipnMH ero HOBeji- 
jiaMn.

IlojioxceHMe sto ynopHpoH njio  ycTpoiicTBO ho - 
TapnajibHon Hacra, a paBHO n cjpopMaJibHyio 
CTopoHy HOTapnaJibHbix pencTBnn, TorAa KaK 
o6ipne 3aK0Hbi, a b  nepByio  onepepb rp a x i-  
AaHCKoe npaBO, onpepejiaiOT M aTepnajibHbiii 
K p y r 3tm x  AencTBnn.

I .  yCTpOHCTBO HOTapHaJIbHOM HaCTH

I Io  IloT^pnajibH O M y nojioxceH K io HOTapnyc 
HBJineTCH o6n;ecTBeHHbi;vi aojixchocthbim  jim - 
i ; om , n p n 3BaHHbiM k  coBeprueHnio aKTOB n  ao -  
KyMeHTOB, KOTopbiM CTopoHbi jim6o o6x3aHbi, 
jin 6 o  xceJiaiOT npnAaTb npn3HaKn oSipecTBeH- 
Horo A0BePMH> a TaKJKe M K BbinojiHeHnio n po - 
n n x  npeAOCTaBJieHHbIX eM.y 3aK0H0M AencTBnn.

HoTapnycy He noxaraeTca HnnaKoro O K J ia p a  

xiaJioBaHna, n  He HMeeT oh npaBa Ha neHcnio, 
ho B3aMeH 3Toro nojiynaeT oh ot ctopoh bo3- 
HarpaxipeHne 3a OTAejibHbie cboh AencTBna b 
ycTaHOBJieHHOM b oco6om pacnopxxieHnn M n -  
HncTpa lO cTnpnn pa3Mepe.

B  CBII3M C 3THM B OTHOineHnn Ha.TIOrOBbIX 
o6a3aHHOCTen HOTapnycbi npnnncjiHioTCH k  t . 
Ha3. cbo6o ah bim  npocjieccnHM, HapaBHe c Bpa- 
HaMn, aABOKaTaMn (npaB03acTynHMKaMn) n t . n.

HeBnojiHe cooTBeTCTByeT sto , o ah sko , npn- 
cyrpeMy HOTapnycy xapaKTepy oSipecTBeHHO- 
ro AOJiHiHOCTHoro Jinpa. IIo jioxieH ne o h o t . na- 
cth  roBopnT onpeAejieHHO 06 „OTnpaBjieHnn 
HOTapnycoM aojiskhocth” , o6 „ncnojiHeHnn 
hm  c jiyxc6b i” . HoTapnycoB no ycTaHOBJieHHO- 
My niTaTy Ha3HanaeT M h h h c tp  lOcTnpnn, pac- 
nojiaraiOT ohh  nenaTbio c rocyAapcTBeHHbiM 
repSoM n npn ncnpaBjieHnn h m h  cbohx  o6h -  
3aHH0crren nojib3yioTCH 3aKOHHon. oxpaHoii Ha
paBHe c rocyAapcTBeHHbiMH nnHOBHHKaMn.

3 t h  MOMeHTbi noAPepKnBaiOT aojixchocthoh 
xapaKTep 3aHnMaeMoro HOTapnycaMn nojio- 

| XCeHHH.
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B mcjio HOTapMycoB n  n x  MecTonpeÔBiBaHMe 
onpepejiaiOTCH pacnopajxeHMHMM MnHHCTpa 
lOCTMpMM.

HorapMyc BnpaBe McnojiHHTb cboh cjpyHxpMM 
bo BceM oxpyre Toro O xpyjxHoro Cypa, b xo- 
TopoM MMeeT CBoe cjiyxceÔHoe MecTonpeôbiBa- 
HMe, M BJiaCTeH BbinOJIHHTb BCflKMe peMCTBMH 
no npnHafljiejKHOCTn b npepejiax peaTejibHo- 
ctm HOTapnycoB, rpe 6bi hm Haxopnjica npep- 
MeT paHHoro peHCTBna m rpe 6bi hm npoxcMBa- 
JIM CTOpOHbl.

HanpoTMB Toro, HOTapMycy He noaaraeTca 
BbinOJIHHTb pOJIJXHOCTHblX peMCTBMM BHe Toro 
oxpyra  OxpyjKHoro Cypa, b npepeaax xoero 
HaxoflMTca ero ocJjMpnajibHaa KOHTopa. Co- 
BepxneHHoe HOTapnycoM Bonpexn OToiviy npaBM- 
Jiy pencTBne jiHineHO cn jib i m 3HaaenMa HOTa- 
pMajIbHOrO peMCTBMH, COBepmeHHblM MM BHe 
Toro a ie oxpyra  axT He CHMTaeTca HOTapnajib- 
HbiM axxoM, 3aBepeHHbie Ha poxyMeHTe nop- 
nMCM JXMUieHbl CBOMCTB HOTapMajIbHOI’O MX 3a- 
CBMfleTeabCTBOBaHMa, pyxoBHoe 3aBem;aHHe He 
npMoOpeTaeT b stom c jiyaae xapaxTepa rjia c - 
Horo (nySaMHHoro) 3aBemaHHH m t . n.

B HMCJie 3axoHHbix ycjiOBMM, Tpe6yeMbix p jia  
Ha3HaaeHMH Ha pojnxHOCTb HOTapMyca, I I ojio-  
JxeHne o HOTapMajibHoii aacTM Ha3biBaeT oxoh- 
aaHMe xypca ropnpHHecxHx Hayx yHMBepcMTe- 
Ta, McnojiHeHMe o6a3aHHocTeM xaHpnpaTa Ha 
HOTapMajibHyio pojixcHocTb (pecjDepeHpapna) b 
TeaeHMe He MeHee 5 jieT m HOTapnajibHbin ax- 
3aMeH, JBbiflepjxaB xotopmm  BbiuieHa3BaHHbiM 
xaHpnpaT (pecfjepeHAapMM) CTaHOBMTca t . Ha3. 
HOTapMajibHbiM aceccopoM.

OpHaxo ot McnojiHeHMH ynoMaHyTbix xaHpn- 
paTcxnx o6a3aHHOCTeM m HeoOxopnMOCTM nop- 
BeprHyTbca 3X3aMeHy ocBo6oxcpeHbi jinpa, 
npoôbiBuiMe b TeaeHMe 5 JieT no MeHbmen Me- 
pe b aojijxhoctm cypen mjim oôrpecTBeHHbix 
oOBMHMTejieii.

He3aBMCMM0 cero, coo6pa3HO c nepexopHbi- 
mm npaBMjraMM b nocjieBoeHHoe BpeMa ponyc- 
xaeTca Ha3HaaeHMe Ha pojuxHOCTb HOTapny- 
COB M TaxMx Tpypam nxca, xoTopbie b npopoa- 
îxeHMe He MeHee 10 Jien paôoTajin b HOTapnajib- 
hom mjim MnoTeaHOM xaHpejiapnM.

3 tm JiMpa MoryT 6biTb ocBoGojxpeHbi ot 
npoxoJxpeHMa yHMBepcMTeTcxoro Kypca, xaH- 
pnpaTcxMx TpypoB m HOTapnajibHoro 3X3a- 
MeHa.

PaBHblM 0Ôpa30M, B BMpe BpeMeHHOM Mepbl 
COCTOMT B paHHblM MOMeHT B AOJIJXHOCTM HO- 
TapMycoB M3BecTHoe hmcjio cypen, ncnojiHaio- 
^M X  TaXMM 0Ôpa30M OpHOBpeMeHHO o6a3aHHO- 
ctm cypbM M HOTapnyca. Taxoe nojiojxeHne 
Bemefi JiMXBMpMpyeTca, opHaxo, b HacToaipee 
BpeMa b poBOJibHO GbicrpoM TeMne.

YBoabHeHMe HOTapnyca ot pojijxhoctm mo- 
xceT BocnocjiepoBaTb jimôo no ero coôcTBeHHo- 
My TpeOoBaHMio, jim6o b pojijxhocthom nopap- 
xe b cpyaae npopojnxnTejibHon ero HecnocoS-

hoctm x  OTnpaBjieHMio ca y jx6bi, yTpaTbi rpax î- 
paHcxnx npaB m, HaxoHep, Ha ocHOBaHMM pnc- 
pnnjiHHapHOro npnroBopa.

B opraHM3apnoHHOM OTHomeHMM HOTapny- 
cbi peMCTByx>T Ha Haaaaax caMoynpaBJieHna, 
opraHaMM xoToporo hbjihiotch t . Ha?. HoTa- 
pMajibHbie Ila jiaTb i; paüoH peaTejibHOCTM cmx 
nocaepHMx cooTBeTCTByeT oxpyraM A ne ju ia - 
Pmohhbix CypoB (CypeÔHbix Ila jiaT).

HoTapnajibHOM üajiaTe npncyrpe npaBO 
KDpMpMaecxoro Jinpa, —  hbphiotch, caepoBa - 
TejibHO, üa.naTbi stm ropMpnaecxMMM jinpaMM 
nyôjiMHHo-npaBOBoro nopapxa. Ho HacToaine- 
ro  BpeMeHH yapejxpeHbi y jxe  üa jiaTb i b ropo- 
pax: BapmaBe, JIioSjinHe, KpaxoBe, KaTOBH- 
pax, Ü03HaHM, Ebiproipn, BpopjiaBe m TpaHb- 
cxe. HexoTopbie M3 stmx Ila jiaT  BpeMeHHO 
pacninpaioT panoH cbohx penctbmm Ha oxpyrn  
PByx mjim ôojiee aneajiapnoHHbix cypoB.

OpraHaMM HoTapnajibHbix Ila jiaT  aBjiaiOTca 
o6ui;Me coSpaHna m HOTapnajibHbie coBeTbi.

B x p y r  xoMneTeHpMM o6ipero coÔpaHna bxo- 
paT, Mejxpy npoHMM, M36paHMe hji6hob HOTa- 
pnajibHoro coBeTa, npMHarae ÔiopaceTa m yc- 
TaHOBjieHne pa3Mepa HjieHcxnx b3hocob Ha 
Hyjxpbi üajiaTbi, a Taxjxe co3paHne c|iOHpa no- 
co6mm m npMHypMTejibHoro oOecneneHna Ha 
cayna ii CMepra mjim HeTpypocrioco6HOCTM aae- 
hob üajiaTbi.

HoTapnajibHbie CoBeTbi 3aBepyioT apMMHM- 
CTpaTMBHOn aacTbio HoTapnaJibHbix Ila jia T , 
BcaepcTBMe aero  ynpaBJiaiOT mx MMyipecTBOM, 
a 33cmm Bbino.jiHaK)T p e a b iil pap  npepycMO- 
ipeH H b ix  no  ycTaBy pencTBMM, xax-T o : ya ac- 
Tne b cnepnaabHOM HOTapnaabHOM cypo- 
ycTpoiicTBe, onpepejieHne no TpeGoBaHMio cto- 
POh  m HOTapnyca npnHM Taioiperoca no npaBM- 
aaM B03HarpaJxpeHna 3a HoTapnajibHbie pen - 
ctbm a, Ha3HaaeHMe CTopoHe, poxa3aBinen 
cbok) MMyipecTBeHHyio HecocToaTejibHocTb, ho- 
Tapwyca p jia  6e3Me3pHoro coBepineHMa M3Be- 
cthoto pencTBna mjim a ie  c B03HarpajxpeHMeM 
no  noHMxceHHOMy Tapnc^y, TpeTeîicxoe pa36n- 
paTejibCTBO B03HMxniMx b cpepe HOTapnycoB, 
KaHpnpaTOB m hot. aceccopoB xoh43Jimxtob , 
ocyipecTBjieHMe Hap3opa Hap HOTapnycaMn, 
KaHpnpaTaMM m aceccopaMM, npoBepeHMe ho- 
Tapna jibH bix 3X3aMeHOB, a Taxxce cocTaBpe- 
Hne cnncxoB HOTapnycoB, HOTapnajibHbix acec- 
copoB m pec|)epeHpapMeB (xanpapaTOB).

üpepcTaBMTeaeM HOTapnajibHoro CoBeTa aB- 
jiaeTca ero HpepcepaTejib, xotopmm  pyxoBopMT 
ero TpypaMM, npepcepaTeabCTByeT Ha 3acepa- 
Hnax m BbinojiHaeT ero nocTaHOBjieHna.

H ap3op 3a HOTapnajibHbiMM coBeTaMM otho- 
CMTca X XoMneTeHpMM n o p jie x ia u in x  npepce- 
paT e jie ii ane ju iapnoH H b ix  cypoB, a Hap3op 3a 
OTpePbHblMH HOTapMyCaMM, He3aBMCMMO OT 
Hap3opa HOTapnajibHbix cobctob, ocy ipecTB jia - 
eTca npepcepaTejiaMM cypoB o x p y x iH b ix  m anep- 
papnoHHbix, BepxoBH bin Hap3op Hap coBe-
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T3MH M HOTapnyCaMM COCTOMT B BefleHHH M a -  
HMGTpa lOCTMPHM.

HOTapayc HeceT MMyipecTBeHHyx) oTBeT- 
CTBeHHOCTB KaK sa cbom coócTBeHHbie Henpa- 
BMJIbHbie peMCTBMH, TaK paBHO M JIHHHOrO co- 
cTaBa cBoea xaHpeaapaa, a He3aBMCMM0 cero 
HOTapayc OTBeTCTByeT a jimhho nepep pacpa- 
njiMHapHbiM cypoM HOTapaaabHoa naaaTbi 3a 
HapymeHMe CBoax o6a3aHHOCTea.

I I .  HoTapwaJibHbie peiicTBHH

HoTapaycy BMeHaeTca b poar acnoHHHTb ero 
o6a3aHHOCTM C006pa3H0 C 3aKOHOM M COBeCTbK), 
a paBHO xpaHMTb poctomhctbo h 3HaaeHae cbo- 
eä flOjiîKHOCTM. BocnpeipaeTca eMy coBepmeHMe 
peMCTBHM npOTMBHblX 3aKOHy, OÖbUeCTBeHHOMy 
nopapxy m h  poöpbiM HpaBaM.

B eaynae om asa co CTopoHbi HOTapayca b co- 
BepmeroiH pam ioro peacTBaa, 3aaHrepecoBaH- 
HOMy n apy  npepocTaBaeHO npaBO oßjxaaoBaHaa 
aaxoro nopaejxaipeMy oxpyxiHOMy cypy b 
pByxHepeabHbia cpoK.

HOTapayc o6a3aH ypocTOBepaTb caMoaan- 
HOCTb aBHBHiMxca. Eeaa eMy jimhho ohm Hea3- 
BeCTHbl, TOJK^eCTBeHHOCTb MOJKBT 6bITb yCTa- 
HOBjieHa AByMa M3BecTHbiMM HOTapMycy aapa- 
MM (pexoraocpeHTaMa). 3a HeMMeHMeM cmx no- 
caepHax, MoryT 6bitb  npMHMMaeMbi b poxasa- 
TejIbCTBO CaMOJIMHHOCTM BMP Ha >KMTejIbCTBO 
(nacnopT), ypocTOBepeHae aaHHOCTa HBMBme- 
roca MjiM MHbie cooTBercTBeHHbie poxyMeHTbi.

lip a  coBepmeHMM aeacTBaa c ynacTMeM aapa 
HeyMeioipero aaa a ie  neM ory ipe ro  pacnncaTbca, 
c.nenoro, ra y x o ro , HeMoro r a n  rjiyxoH eM oro  —  
o6a3aTejibHO npMcyTCTBMe p B yx  cBapeTeaea. 
CBapeTeaa TpeöyioTca paBHbiM o6pa30M npa  
cocTaBaeHMM HOTapaycoM pyxoBH oro 3aBeipa-
HMa.

Ü3 ABMCTBMM, K COBepmeHMK) KOMX npM3BaH 
HOTapnyc, b nepByio onepepb caepyeT Ha3BaTb 
HOTapna.JibHbie axTbi.

TaxMe aKTbi coBepmaiOTca HOTapaycoM b Tex 
cayaaax, KorAa no ocoöbiM npaBHJiaM 4>opMa 
HOTapaaabHoro axTa HeoöxopaMa pan 3axoHHoa 
caabi AaHHoro xipapanecxoro peacTBaa. Bnpo- 
neM, coBepmeHMe Taxax axTOB HOTapaycoM po- 
nycTMMO M He B3apan Ha Heo6a3aTeabHOCTb ho- 
TapnaabHOM cJiopMbi b CTporoM eMbicae b Tex 
caynaax, xorAa aBMBiHMeca CTopoHbi caMM >xe- 
aaiOT npMAaTb AaHHOMy lopMAMHecxoMy pea- 
CTBMK) npM3HaxM raacHoro AoxyMeHTa.

HoTapMaabHbiM axTOM cHMTaeTca AOxyMeHT, 
coBepmeHHbifi HOTapaycoM c coGaiopenaeM m3- 
BecTHOM ycTaHOBaeHHOM cjaopMbi. Hecoß.mope- 
Hne Taxon cJjopMbi —  (Hanp., HenparaauieHae 
CBapeTeaea b TpeöyeMbix 3 ax0 H0 M cayaaax, ot- 
cyTCTBMe nopaexraipax AaHHbix, xacaxapaxca 
aMHHOCTM peacTByioipero HOTapayca, ero poaîx- 
HOCTHoro MecTonpeßbiBaHMa, MecTa m nacaa 
Mecapa coBepuieHMa peÄCTBaa, ypocTOBepeHaa, 
HTO axT CTopoHaM npoHMTaH, nopnacea cTopoH

m HOTapayca, a Taxjxe yaacTBOBaBinax npa co- 
BepmeHMM axTa CBapeTeaea), —  amnaeT paH- 
HbiM AOxyMem? 3HaneHMa HOTapaaabHoro axTa 
m npM3HaxoB raacHoro poxyMenra.

HoTapMaabHbiM axT ocTaeTca Bcerpa b peae 
HOTapayca. CTopoHaM Bbipaiorca HOTapaycoM 
epMHCTBeHHO Bbinaca axTa, TO-ecTb xonaa, 
MMexaipae opaHaxoBoe c nopaaHHaxoM lopapa- 
necxoe 3HaHeHae, a CBepx Toro —  oßbixHOBeH- 
Hbie mm ypocTOBepeHHbie xonaa.

KpoMe coBepmeHMH HOTapaaabHbix axTCB, 
Bbipana Bbinacea, 3acBapeTeabCTB0BaHMH Bep- 
HOCTM xonaa c npepcTaBaeHHbiMa nopaaHHaxa- 
MM, HOTapayc ypoCTOBepaeT nopnaca Ha poro- 
Bopax a 3aHBaeHMHX, He Tpeöyxapax pan cbo-  
eä 3axoHHoä caabi cjiopMbi HOTapaaabHoro axTa.

nopnaca 3TM HOTapayc 3aBepaeT xax  Ha co- 
BepuieHHbix mm ca-MMM, Tax a  ppyraM a aapaMa 
poxyMeHTax.

Cßepx cero, HOTapaycbi ypocTOBepmoT b bm- 
pe npoTOxoaos xop M3BecTHbix peacTBaa a 
npoacu iepm ax co6biTaä, B aexy ipax 3a coöoio 
fopapanecxae nocaepcTBaa, xax  Hanp., c|)op- 
MaabHoe npaHHTae TeM aaa  h h h m  coöpaHaeM 
nocTaHOBaeHaa, HBxy aaa  HeaBxy CTopoHbi 
a  T. n.

PaBHbiM oöpa30M, HOTapaycbi ynoaHOMoneHbi 
spynaTb —  no TpeöoBaHaio CTopoHbi— ee nacb- 
MeHHbie 3aHBaeHHH, Moryipae Bbi3BaTb ropapa- 
necxae nocaepcTBaa, yxa3aHHoä ex) npoTMBHoä 
CTopoHe, a Taxxce —  npaHMMaTb Ha xpaHeHae 
ßcaxoro popa poxyMeHTbi, b cbh3m jxe  c coBep- 
ineHHbiMM b ero xaHpeanpaa peäcTBMHMa npa- 
HaMaTb paBHbiM o6pa30M Ha xpaneHae Bxaapbi 
xax  peHeixHbie, Tax a  b peHHbix; öyMarax.

I I I .  K p y r  p e a T e a b H O C T H  HOTapaycoB

MaTepaaabHoe npaBO onpepeaaeT Te caynaa. 
b xoTopbix HeoöxopaMbiM aaa p8aecoo6pa3HbiM 
HBaaeTCH ynacTae HOTapayca b lopapaHecxax 
peäcTBaax. Bcaep 3a cmm npaßopaM conocTa- 
BaeHae Haaßoaee 3HaHMTeabHbix npaßaa, onpe- 
peaa io ipax npepMeT HOTapaaabHbix peacTBaa. 
ü o  noaojxeHMHM EeipHoro ripaßa poroBop o ne- 
pexope npaßa coSctbchhoctm Ha HepBMJXMMOCTb 
0ÖH3aTeabH0 poa>xeH öbitb coBepineH b c|iopMe 
HOTapaaabHoro axTa, aamaacb b npoTMBHOM 
caynae cßoea 3axoHHoa caabi. To jxe  caMoe ot- 
HOCMTCa a X o6peMeHeHHK) paHHoa H epBaxa- 
MOCTM BeipHbIMM npaßaMM, HOCHipMMM B noab- 
cxoM lopapanecxoa TepMMHoaoraa Ha3BaHae 
orpaHMHeHHbix BeipHbix npaB, xax-To: npaßo 
ynacTMH nacTHoro (cepBMTyTbi), anoTexa a pe- 
aabHbie oöpeMeneHMH.

TpeßoBaHae sto BnoaHe nonaTHO, a6o oöopoT 
HepBMixMMOcTHMM, a b nepByio onepepb seM- 
aeio, npepcTaBanroipeio ocHOBHyio 3xohommh6c- 
xy io  peHHOCTb, Tpeßyer ocoßeHHO TipaTeabHoro 
rocypapcTBeHHoro xoHTpoaa, hto paBHbiM 
oöpa30M Hainao CBoe BbipajxeHae a  b peäcTBy- 
lo ipea xoHCTMTypaa. ycTaHOBaeHae, iio 3tomv ,
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3 aBMCMMOCTM 3T0 T0  oSopOTa OT npMHyAMTejIbHOÍÍ 
HOTapnajiBHoił cJjopMw flaeT rocysapcTBy bo3- 
MoxíHOCTb HaAsescamero ero KOHTpojinpoEa- 
HMH. I Io  TeM Sie npMHMHaM o6 H3 aTejIBHOCTb 
(JiopMŁi HOTapsajibHoro aKTa othocmtch p as - 
h ł im  o6pa3 0 M k  so roB opan  npMoGpeTeHMH n pa - 
Ba BpeMeHHoii coSctbshhoctm , a TaKsee co6- 
CTBeHHOCTM oco6bix noMemeHMM.

riosnrrcií coBepmaiomHx M3BecTHbie topMSM-  
necKwe agmctbmh jimii; Ha Tex floxyMeHTax, ko-  
Topbie flaiOT ocHOBaHwe ko BHeceHHio 3annceM 
b BeHHbix (nnoTeHHbix) KHnrax, —  nocKOJibKy 
06’HTbie HMM lOpHflMHeCKMe AeMCTBMH no CBOe- 
My cosepjKaHmo He Tpe6yioT c^opMbi HOTapn- 
ajibHoro aKTa, —  ^ ojukhki 6biTb o6H3aTejibHO 
sacBMfleTejibCTBOBaHbi HOTapnycoM. 3flecb ro- 
BOpHTCH, CJieAOBaTeJIbHO, O npMHyflHTejIbHOCTH 
HOTapnajibHOH cJiopMbi b ih h p o k o m  CMbicjie.

lÍMymecTBeHHbie SpaHHbie soroBopbi, b  ko -  
TOpblX CTOpOHbl ycTpaMBaioT cbom MMymecTBeH- 
Hbie OTHOHieHHH B OCO0 OM nOpHAKe, B OTJIHHHe 
ot o6ru;enpHH.HToro b  cooTBeTCTBeHHbix y3aK0- 
HeHHHx, flo jixcH bi SbiTb coBepuiaeMbi b sn^e  ho-  
TapnajibH oro aKTa. Ta see cjpopMa TpeSyeTCH 
TaKsee M a s h  floroBopa 06 ycbiHOBJieHHM.

Coo6pa3HO C OOH3aTejIbCTBeHHbIM KOAGKCOM 
Te, k to  He yMeeT m jih  He b  coctohhhh HMTaTb, 
a, cjieflOBaTejibHO, HerpaMOTHbie m cjienbie, mo -  
ryT BbipasiaTb H3’HBjieHHH CBoeii bojim b  nncb- 
MeHHOií cjDOpMe HCKJIIOHKTejIbHO B BHfle HOTapM- 
ajibHoro aKTa. LJejib stow h o p m b i —  npeAO- 
xpaHeHHe Tex jihh; ot bo3 mojkhoctm  BbiMaHMTb 
ot h h x  HeBbiroflHbie ají h  h m x  see BOjiera’fiBjie- 
HHH.

flapcTBeHHaH 3 anHCb paBHbiM o6 pa 3 0 M Tpe- 
6yeT HOTapnajibHOH (JiopMbi b  CTporoM CMbicjie, 
t . e. HOTapnajibHoro aKTa, e c jin  HMyipecTBeH- 
Hoe npMpameHne b  n o jib 3 y  OAapeHHoro He bo3- 
HHKaeT b  CMjiy caMoro 3 aKJiioHeHMH AoroBopa, 
MJIM Sie B OAHO H TO See C HMM BpeMH.

OcJiMHMajibHoe, a, cjieAOBaTejibHO, HOTapM- 
ajibHoe 3 acBMA0 TejibCTB0 BaHMe noAnncM noA 
AoroBopoM OTAann b HaeM mjim b apeHAy o6ec- 
nenMBaeT npaBa HaHMMaTejia mjim apeHAaTopa 
Ha c jiy n a ił OTHyscAeHMH npeAMeTa HaiiMa mjim 
apeHAbi.

CnepMajibHbiM npaBMJioM BBeASHa cjpopMa ho-  
TapMajibHoro aKTa a s h  3 aKJiiOHeHHH AoroBopa 
O nO.JKM3 HeHHOM COAepSeaHMM, HO npaBMJIO 3TO 
eABa Jim  MMeeT b AaiiHoe BpeMH npaKTMHecKoe 
3 HaHeHMe, m6o Taxoro  poAa AoroBop 06 OTHyse- 
AGHMM HeABMJKMMOCTM B3 aMeH 3 a nOJKM3 H6HHbie 
nOBMHHOCTM B nOJIb3 y  OTHyjKAaTejIH nOAJiejKMT 
o6 H3 aTejibHOMy oGjieneHMio ero  b  cJiopMy ho-  
TapMajibHoro aKTa ysee b  CMJiy Toro, hto  npeA- 
MeTOM ero hejihctch  nepexoA H6abmjkmmoctm .

JÍOBOJIbHO HIMpOKMM oS’eM AGHTejIbHOCTM npe- 
AOCTasjiHeT HOTapMycaM HacjieACTBeHHoe npa - 
BO. H t s k , AyxoBHbie 3 aBeipaHMH, coBepmaeMbie 
HOTapMycaMM, npHoSpeTaiOT c3 0 MCTBa rjiacH oro  
nySsMHHoro AOKyMeHTa. HecoBepuieHHOJieTHMM

b B03pacTe 16 jie r  ot poAy BnpaBe ysee AesaTb 
3aBeuj(aTejibHbie pacnopsseeHHH, ho TOJibKO b 
CipMCyTCTBMM HOTapMyCa (3a MCKJIIOHeHMeM 
npeAycMOTpeHHbix 33kohom  ocoSeHHbix 3aBe -  
ipaHMM, coBepmeHHbix B Cjiynae yrposearomeił 
MX SCM3HM OnaCHOCTM).

To see npaBMjio npMMeHHercH m k  3aBema- 
TejibHbiM pacnopHJKeiiMHM rjiyxM x m HeMbix, c 
TeM pasjiMHMeM OAHaKO, hto KpoMe ocoSeHHbix 
3aBein;aHMM BnpaBe ohm cocTaBJiHTb TaKsee 3a- 
BeipaHMH coGcTBeHHopynHbie. HoTapMycbi co- 
TPyflHMHaiOT c cyAaMM b o6jiacTM oSecneneiiMH 
HacjieACTB M cocTaBJieHMH MHBeHTapHbix onn- 
cefi, b KanecTBe t . Ha3. cyAe0Hbix opraHOB, m 
HapaBHe c cyAaMM npMHMMaioT ot HacjieAHMKOB 
b nopHAKe HacjieACTBeHHoro npoM3BOACTBa M3’- 
HBJieHHbie mmm  yBepeHMH b AOKa3aTejibCTB0 to-  
ro, hto He cymecTByeT KaKMX-jin6o APyrnx 
npM3BaHHbix k  HacjieAOBaHMio jimij; KpoMe Tex, 
hbm HacjieACTBeHHbie npaBa ysce 3aaBjieHbi.

Bo Bcex Tex c jiynanx, xorAa AaHHoe AeMCTBne 
AOJIJKHO 6bITb OCjjOpMJieHO nOCpeACTBOM HO- 
TapnajibHoro aKTa, Ta see c|)opMa TpeGyeTcn m 
As h  AOBepeHHOCTeM, coBepmaeMbix c pejib io mc- 
noJib3OBaHMH npT-i Tex see agmctbmhx .

B AasbHeMineM m ToproBbiM KoAexc Tosce 
3aKJiioHaeT ph a  npaBMJi no npMMeHeHMio ho-  
TapMasbHofł cfiopMbi.

TaK, neo6xoAMMa OHa a s h  ynpesiAeHMH kom -  
MaHAMTHoro oSipecTBa (TOBapnipecTBa) m to-  
BapninecTBa c orpaHMHeHHOio OTBeTCTBeHHO- 
CTblO. IIOCTaHOBJieHMH C06paHMH yHaCTHMKOB 
AOJISiHbl 6bITb 3anpOTOKOJIMpOBaHbI HOTapMy - 
COM, nOCKOJIbKy KacaiOTCH OHM M3MeHeHMH AO- 
roBopa TOBapMipecTBa, mjim see AOJiseribi Jienb 
b ocHOBy TaKoro lopMAMHecKoro asmctbmh, ko-  
Topoe a s h  CBoeii 3aKOHHOM CMJibi TpeSyeT ho-  
TapMasbHoro aKTa.

Ta see cJiopMa HeM36eseHa m nps  ynpexeAe- 
hmm aKpMOiiepHoro oSmecTBa. IIocTaHOBseHMH 
o6iu;h x  coSpaHMM aKHMOHepHbix o6mecTB nopa- 
seeHbi HeAeMCTBMTejibHOCTbK), ecjin  m x  npoTO- 
kojiob He Beji Ha co6paHMM HOTapsyc.

KpoMe BbimeynoMHHyTbix ycsoBMM Heo5xo- 
AMMOCTM HOTapMajibHOM cjjopMbi, ToproBbiM Ko- 
Aexc 3aKJiioHaeT npaBMJia o coBepuieHMM agm- 
ctbmm b tom see cjjopMe m b Tex cjiynanx, Korsa 
3to xoth  m Heo6H3aTejibHO, OAHaso rapaHTMpy- 
e T  CTOpOHe M3BeCTHbie BbirOAbl. PiTaK, eCJIM OT- 
nyseAeHMe npeAnpMHTMH 3aperMCTpMpoBaHHoro 
Kynpa cocTOHJiocb b (JiopMe HOTapMajibHoro ax- 
Ta, to OTBeTCTBeHHOCTb npMo6peTaTejiH orpaHM- 
HMBaeTCH SMHIb TeMM 06H3aTejIbCTBaMM npeA
npMHTMH, KOTOpbie B03HMKJIM A© COBepiIieHMH 
AoroBopa 06 OTnyseAOHMM.

Csepx cero, npMo6peTaTejib MoseeT npM3HaTb 
As h  ce6a Heo6H3aTejibHbiMM b 3tom  cjiynae Te 
OTHOCHIAMeCH K npeAnpMHTMK) AOTOBOpbl, O KO- 
Topbix bo BpeMH npMoGpeTeHMH npeAnpMHTMH 
6My He GbIJIO M3BeCTH0, MJIM see 3HaTb O HMX 
oh He 6bui o6a3aH.
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B fleücTBMH HOTapnyca BKJiioaaiOTCH Tanate 
npoTecTbi BeKcejieü (BnpoaeM, b H 3 B e c T H b ix  
ripeaejiax TaKOBbie coBepinaioTca Taxate m iioh - 
TOBblMM yapeJKfleHMHMM), BappaHTOB, HeXOB 
M HHblX flOKyMeHTOB.

BecKne <£>yHxn;MM BBepeHbi HOTapwycaM b 06- 
jiacTM cfiMcxajibHO -  HajioroBoił. I Ip n  xaatAOM 
coBepmaeMOM mm a6mctbmm HOTapMyc b3bicxm- 
BaeT npMHMTaiom;MMCH Hajior c nepexo/ja MMy- 
mecTBeHHbix npaB, xa3eHHbiii (repöoBbiii) c6op, 
a Tanate aßaHCbi b caeT noAOxoAHOro Hajiora c 
npMÖbuiM, nojiyaaeMOM npo^aßpoM b bmaê pa3- 
HMpbi Meatfly npejKHeä noxynHon penów npefl- 
MeTa AoroBopa k  TenepemHeä ero npoflaatHOÍí 
rçeHOM no ceMy ace floroBopy.

B  3aKjnoaeHMe npiiBeAeHHbix flaHHbix m coo6 - 
paaceiiMM CJieflyex oTMeTMTb, hto  c|>yHxii;MH ho-  
Tapaaxa, xax  m bchkoto, BnpoaeM, MHCTMTyTa 
nyÔJiMHHO-npaBOBoro nopaflxa ctomt b 3aBMcn- 
MOCTM ot o6ru;ecTBeHHOM noTpeÖHOCTM, yflOBJie- 
TBopenne xoeâ cccTaBJiaeT ero saflaay.

3Ta oßmecTBeHHaa noTpeÖHOCTb b  cbok» oae- 
peflb CBH3aHa c rocnoflCTBylomMM rocyflapcTBeH- 
HbiM cTpoeM, ero nepeMeiraMH m nyTHMM pas- 
BMTMH.

EcTeCTBeHHO, aTO 3TM MOMeHTbl flOJiatHbl o xa - 
3 biBaTb pemaioLnee BjiHHHMe Ha Ty mjim MHyio 
cfiopMy m x p y r  flenTejibHOCTH HOTapiiaTa.

OXPAHA TOBAPHLIX OEPA3U.OB I I  3HAKOB B IIOJIfclIIE

B N° 3—4 (6) ,,OS3opa IIojibCKoro 3aKOHOfla- 
TejibCTBa” 3a 1948 ron 6buia noMemeHa CTaTba 
o nojibCKOM naTeHTHOM npaBe, KOTopaa rjiaBHbiM 
o5pa30M 6buia nocBHiiieHa Bonpocy 06 oxpaHe 
M3o6peTeHMÜ. npOAOJIHCeHMeM 3T0ÍÍ CTaTbPI HBJIH- 
iotcb npe^JiaraeMbie anace oaeptcM 06 oxpaHe 
npMKJiaAHblX (yTHJMTapHbix) h «eKopaTMBHbix 
o6pa3qoB m 06 oxpaHe TOBapHbix 3naKOB b IloJib- 
rne.

B CTpaHe noôeflMBmero coiyiaJiM3Ma — CCCP, 
npw HajiMHMM coBercKoii KyjibTypHoil ToproBJiw 
M B CBH3H C COKpaiIieHHeM KOJIMHeCTBa npOH3- 
BOflMTejieü, yMeHbmaeTCH w hhcjio npen’HBJiH- 
CMblX K perMCTpaiJMM TOBapHbIX 3H3K03. ECJIM 
ace’TaM h cymecTByeT eru¡e 3aHBxa rocyaapcTBeH- 
HOÍÍ npOMbHHJieHHOCTbK) CBOHX 3HaK0B, TO TaKO- 
Ban flHKTyeTCH b SojibuiHHCTBe cjiyaaeB Heo6xo- 
AMMOCTbio hx perMCTpaaMM 3a rpaHHiíeíí «jih 
oSecneaeHMH BbiB03MM0ü npoflyKiirai: no Meac,a;y- 
HapoflHOMy npaBy peniCTpaiiMii TOBapHoro 3Haxa 
b iiHOCTpaHHbix rocy^apcTBax flOJiacHa npe/ime- 
CTBOBaTb perMCTpaaMH 3Toro 3Haxa Ha poflHHe.

JKejian no3HaitoMHTb HaniMX HHTaTeJieü c new- 
CTByiOLBHM y Hac 3aKOHOflaTejibCTBOM no stmm  ̂
BonpocaM, Mbi m npeflJiaraeM nx BHWMaHwio ne- 
aaTaeMbie HMxte oaepKH.

I

üpM KjiaAHbie o S p a s iju  m o 6 p a 3 flu  
AeKopaTHBHbie

3axoH 06 oxpaHe npMXJiaflHbix (yTMJiMTap- 
Hbix) m AexopaTMBHbix o6pa3u;oB cocTaBJineT 
BTopyio aacTb pacnopHxceHMH ITpe3MAeHTa 
ITojibCKOM PecnyßjiMKM ot 22 MapTa 1928 rofla 
(3CypH. 3ax. JVb 39, tji. 384). JXo cmx nop 
3TOT 3axoH He noflBeprcH pec|)opMe, KOTopaa co- 
OTBeTCTBOBana 6bi HbiHeumeMy coiiMajibHOMy 
M 3KOHOMMHeCKOMy CTpOK) IIOJIbUIH. He3HaHM-

TeJIbHbie JIMHIb M3MeHeHMH BBOAHT AeKpeT OT
15 MapTa 1948 rofla (XCypH. 3aK. I I .  P. N° 44, 
tji. 315).

3aT0 rpoMaAHoe sHaneHMe MMeeT HOBenjia ot 
21 flexaôpH 1949 ro^a (}KypH. 3ax. I I .  P. JNe 63, 
rJi. 496) o5 M3o5peTeHnax m npMKJiaAHbix o5pa3- 
pax, KacaioiiiMXca o6opcHbi rocysapcTBa. 3 tot 
3axoH oôecneaMBaeT npaBa rocy^apcToa Ha m30- 
6peTeHMa m npKKJiaAHbie o5pa3u;bi, KOTopbie 
MMeioT snaaeHMe AJia oôopoHbi rocyaapcrsa 
m AoaîKHbi xpaHMTbca b TailHe. Oanaxo 3Ta 
HOBeaaa He xacaeTca BOBce TOBapHbix 3HaxoB 
m AeKopaTMBHbix o6pa3u;OB (He yTHJiHTapHbix). 
KpoMe toto, OHa He bboamt HMxaKMX npMH- 
pnnMajibHbix nepeMeH copnaabHoro xapaxTe- 
pa.

TaKMM oôpa30M, 3axoH ot 22 MapTa 1928 ro - 
Aa npoAO.JUKaeT AeiłcTBOBaTb, npnaeM caeAyeT 
noAaepKHyTb ero 3HaaeHne ajih BaaAeabpeB 3a- 
rpaHMHHblX 3H3KOB.

CyS’eKT h  ocHOBHbie aeprb i oxpaHHoro npaBa

05pa3en;, Kax npeAMeT npaBOBOÎi oxpaHbi, 
HBaaeTca jimôo npMKaaAHbiM, t . e. yrajiM Tap- 
HBIM, ecaM OH BbI3bIBaeT „yBeawHeHMe nOab3bI, 
BbiroAbi”  ot npoAyxTa (TOBapa), ju in  KOToporo 
oh npeAHa3HaaeH, jimôo ace AexopaTMBHbiM, écart 
npecjieAyeT tojibko pejib yxpam aio ipyio , xyAO- 
îKecTBeHHyio.

H toôbi SbiTb npeAMeTOM oxpaHbi, oópapeu; bo 
bchkom cayaae A ou^en  coA.epacaTb b ce5e npn -
3H3K HOBH3HBI KaK B 4 l°P Me MJI11 PMCyHKe, TaK
m b pBeTe mjim MaTepMaae. OnMcaHMe o6pa3ii;a, 
noxa3 mjim onyôjiMKOBaHMe ao 3aaBKM ero b l ia -  
TeHTHOM ynpaBjieHMM c pejib io perMCTpapMM 
jiMinaeT ero npM3Haxa hobm3h b i.

McKaioaeHMeM m3 3Toro npMHii;Mna HBJiaeTca 
riOKa3 o5pa3u,a Ha BbicxaBKe BHyTpn cxpaHbi Ha 
ocHOBaHMM cnepMaabHoro pacnopaaíeiiMa Be-



24 O X P A H A  T O B A P H B IX  O E P A 3Ii;O B  M 3 H A K O B  B  n O J Ib lI IE

flOMCTBeHHOrO MMHMCTpa, JIh 6o Ha BHemHMX Bbl- 
cTaBKax b  rocy,n;apcTBax, npHHapjieiíxam Hx k  
M e>KflyHapoflHOMy Coio3y no oxpaHe npoM bim - 
JieHHOH CoSCTBeHHOCTH. IIp e A ’HBJieHHblfí k  pe - 
rncTpapMM 3arparom;en o6pa3en; nepecTaeT chh-  
TaTbca h o b bim  m nopjie jKam HM  perMcrpapnM 
BHyTpH CTpaHBi no HCTeneHMH inecTH MccapeB, 
XOHeHHO, npH yCJIOBHH B3aHMHOCTM B OTHOUie- 
hm h  k  npaBy Ha oxpaH y n o jib c x o ro  rp a jx p a - 
HHHa.

JlMmeHbi npaBa Ha oxpaH y TOsxpecTBeHHbie 
o6pa3pbi, y>xe xeM -jm 6o ppyrnM  3aHB.jieHHbie, 
o6pa3L(bi, ripoTMBopenaiUMe npHHpnnaM HpaB- 
CTBeHHOCTH, nOCTaHOBJieHHXM flpy rH X  33KOHOB, 
HapymaioiHMC npaBa ppyrM x jihu ;, h  o6pa3iib i, 
coBepmeHHo HenpnMeHHMbie b  npoMbnxuieHHO-
CTH.

HoBejrjia ot 22 pexaÓpn 1949 ropa copepixHT 
cJiepyiomee nocTaHOBjieHwe: „ A b to p  mjih  aBTo- 
pbi M3o6peTeHHH nJin npiiKJiaAHoro o6pa3n;a, xa - 
catoiperocH oSopoHbi rocypapcTBa, xax  no jib - 
CKwe rpaJxpaHe, Tax h  nocTOHHHO npojxHBaio- 
uj;ne b I lo jib u ie  HHocTpaHpbi, jim6o h x  npaBO- 
npeeMHMxw, —  o6a3aHbi HeMepjieHHO 3aaBHTb 
c co6jnofleHHeM TaÜHbi 06 H3o6peTeHHH hjih  
npMxjiaflHOM o6pa3n;e b IlaTeHTHoe ynpaBjieHne 
n o jib cxo ií PecnyS.nHxn, h jih  jxe  aoBecTii 06 
3tom  po CBeaeHMH MnHHCTpa HapHOHajibHon 
OSopoHbi. PaBHbiM o6pa30M 3TM jinpa  MoryT 
CflejiaTb 3aaBxy 06 H3o6peTeHHH h jih  n p n x jia fl-  
HOM 06pa3pe b IlaTeHTHOM YnpaBJieHHH h  o^ ho-  
BpeMeHHo flOBecTH flo CBe,n;eHHfl MnHHCTpa Ha-
PHOHaJIbHOM OSopOHbl” .

I lo jib c x o e  npaEO pa3JiHnaeT He3aBHCHMbie 
h  3aBHCHMbie o6pa3pbi. Pa3HHpa M ejxpy h h m h  
OCHOBaHa Ha TOM, HTO n0JIb3OBaHHe 3aBHCHMbIM 
o6pa3poM flonycxaeTCH n p n  ycjioBHH, hto

a) o6pa3ep 3aperHCTpnpoBaH, 6) hjih  p am io ro  
o6pa3n;a peiícTByeT oxpaHa no aBTopcxoMy npa 
By h jih  xce no naTeHTy Ha H3o6peTeHHe, jih 6o

b ) HMeeT MecTo Qojiee paHHHH perHCTpapna p jia  
p p y ro ro  jin p a .

HaxoHep, He nopjiexcaT oxpaHe o6pa3pbi, 
npHHafljie jxanijHe jinpaM , xoTopbie no jib3y ioT cx  
h m h  Ha TeppHTopHH, BxoflHBineH paHbine B co-  
CTaB p p y ro ro  rocypapcTBa, rrpe jxpe hcm  ohh 6b i- 
Jih  BHyTpn CTpanbi 3aperHCTpHpoBaHbi. B  Ta- 
x h x  c jiy n a n x  nojib30BaHHe oxpaHHbiM npaBOM 
TaxHM jih ijo m , Ha3biBaeMbiM npeamecTByioiHMM 
yTHjiM3aTopoM, orpaHHneHo oS’eMOM h  n pe pe jia - 
MH UeHCTBHTe.JIbHOrO' n0JIb30BaHHH o6pa3Ii;OM 
h  oSycjiOBjieHO BbinycxoM  b npepnpHHTHH, p jin  
xoToporo o6pa3ep npepHa3HaHeH. JXjih  p e rn - 
CTpapHH Taxoro o6pa3ii;a b n o jib 3 y  yTHJiH3aT0- 
pa HeoSxo^HMO ypocTOBepHTb oto cjoaxTMHecxoe 
nojio jxeHHe nyojiHHHbiM poxyMeHTOM HJIM >Ke 
nncbMOM c ocJiHiiHaJibHO ypocTOBepeHHoií n op - 
nncb io  yTHjiH3aTopa.

/ Í jih  onpe^ejieHHH, xoM y H3 3aHBHTejieíi paH- 
Horo o6pa3n;a p jih  perncTpapHM npHHapjiejKHT 
nepBeHCTBO (npHopHreT), pemaioiiJ¡HM rrajiaeTCH 
MOMeHT 33HBXH 3TOTO 06pa3U;a B nOJIbCXOM I la -

TeHTHOM YnpaBJieHHH. B Bnpy toto, hto  I lo jib -  
rna coctoht hjichom  MexcpyHapopHoro Coio3a 
no oxpaHe npoMbimjieHHOH co6ctb6hhocth , OHa 
nojib3yeTca npHBHJierneH nepBeHCTBa npn onpe- 
flejieHHH cpoxa 3aaBXH.

l io  3TOMy Bonpocy cjie^yioipHM oSpasoM no- 
CTaHOBJiaeT ct. 96 (2): „J Ihijo, b ycTaHOBjieHHOM 
nopaflxe BHecmee 3aaBJieHHe OTHOCHTeJibHo bbi- 
flaan naxeHTa hjih  perncTpapHH npnxjia flH oro 
o6pa3n;a b o^ hom H3 rocy,n;apcTBr npHHafljie jxa- 
m nx x  MexíflyHapoAHOMy Coio3y no oxpaHe 
npoMbimjieHHOH codcTBeHHocTH, hjih  jxe  ero 
npaBonpeeMHHx nojib3yeTca npn 3aaBxe npn- 
xjia^H oro o5pa3u;a b I lo jib in e , c coSjuofleHHeM 
npaB TpeTbHX jihu;, npaBOM nepBeHCTBa, ocho- 
BaHHbiM Ha 3arpaHHHH0H 3aaBxe” .

B  stom  cjiynae 3aHHTepecoBaHiioe jihijo  
flOjnxHo BHecTH b  IlaTeHTHoe ynpaBJieHHe 3a- 
aBaeHHe o perHCTpapHH o6pa3ii;a b TeneHHe 
ABeHaflpaTH MecapeB co ahh  nepBOHaaajibHOH 
3arpaHHHH0H 3aaBXH, t . e. He no3^Hee ^ hh  
h  Mecapa, cooTBeTCTByioipero pare nepBOHa- 
aajibHOH 3aaBXH, a ecjin stot peHb HBJiaeTca 
HenpncyTCTBeHHbiM b  IlaTeHTHOM ynpaBjie-
HHH, ---  TO B SjIHJKaHIIIHH npHCyTCTBeHHblíí
peHb.

CyS’exTOM npaBOBOH oxpaHbi HBJiaeTca aBTop 
(co3paTejib) o6pa3ii;a h jih  e ro  npaBonpnoGpeTa- 
Tejib, h  TOJibxo oh MOJxeT n p e fl’aBHTb o6pa3en; 
x  perncTpapHH.

3axoH pexoMeHpyeT peracTpapHOHHbiM opra- 
HaM CHHTaTb, hto  BJiapejibpeM o6pa3n;a HBaaeT- 
ca to t , xto  nepBbrií cpejiaji o HeM 3aaBxy, po- 
xa3aTejibCTBO xce npoTHBHoro jicjxht Ha 33h h -  
TepecoBaHHOM jinne b  nopapxe cnopa o npaBe 
co6cTBeHHOCTH Ha o6pa3en;, o npaBe Ha pern- 
CTpapnio h jih  nepeperHCTpapHio b  ero noab3y 
h  Ha B03MeipeHHe ySbiTxoB.

3pecb c jiepyeT  nopnepxHyTb, hto coGcTBen- 
h h x o m  o6pa3pa, o6 jia jia io ipH M  npaBOM Ha ero 
perHCTpapHio, HBJiaeTca jiio6oh paooHHií hjih  
c jiyxcaipH H  nacTHoro h jih  nySjiHHHO-npaBOBoro 
npepnpHHTHH, XOTOpblíí JIHHHO C03flajl 3T0T 
o6pa3eu;, pa6oTaa b  pariHOM npepnpHHTiiH.

0 6  3tom  co Bcen onpepejieHHOCTbio roBopnT 
ct. 103, r jia c a ip a a : „T p y ixe H H x, 3aHaTbiíí 
b  npepnpHHTHH (Taxxce h  b  rocypapcTBeHHOM 
npepnpHHTHH), HMeeT npaBO Ha nojiyneHHe pe- 
rncTpapHH na ocHOBaHHH co3paHHoro h m  b stom 
npepnpHHTHH o6pa3ii;a. O h  He MOJxeT jiH inHTbca 
3Toro npaBa, pa3Be hto  3axjnoHHJi c pa6oTopa- 
TejieM poroBop OTHocHTejibHO pa6oTbi no co- 
CTaBJieHHio o6pa3u;oB. OpHaxo paSoTopaTejib 
HMeeT npaBO ocyipecTBJiaTb npoH3BOflCTBeHHbiM 
o6pa30M BbiTexaioipee H3 perncTpapHH o6pa3pa 
npaBO na ocHOBaHHH JiHii;eH3HH, xaxoBaa, b c j iy -  
nae OTcyTCTBHa co rjia cn a  co6cTBeHHHxa 3ape- 
rHCTpnpoBaHHóro o6pa3n;a, mojkct 6biTb n p n - 
o6peTeHa b npHHypHTejibHOM nopapxe  (ct. 106), 
e c jin  3aMbiceji HaxopHTca b  ccjsepe npoH3Bop- 
CTBa npepnpHHTHH. I lp n  h b jih h h h  poroBopa 
C padOTHHXOM OTHOCHTejIbHO pa6oTbi no co-
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CTaBJieHmo o6pa3u;oB, npaBO Ha noayaeHHe pe
ra  cTpapwM o6pa3na npHHaAaeaciiT paSoTOAaTe- 
a k >, ecAH He oroBopeHO imane b Aoroeope. Oa - 
hbko b tom cjiynae, ecjin  ycTaHOBjieHHoe aoto- 
BopoM B03HarpajKASHne oxaaceTca Hecopa3Mep- 
ho HH3KHM no cpaBHeHMK) c AOcrarHyToií paGo- 
TOAaTejieM GaaroAapa 3TOMy 3aMbicay BbiroAOÜ, 
paSoTHHK MciKeT TpeGoBaTb cnpaBeAJiHBoro 
yBejiMHeHHH B03HarpaacA¿HMa. floroBop, xoto- 
pb iíi AHHiaeT aBTopa o6pa3u;a npaBa BbicTvnaTb 
B TBKOM Ayxe, ABAHeTCH HeAGÍÍCTBHTejibhbim ”  .

CorjiacHO HOBejuie ot 22 AexaGpn 1949 toas 
yxa3aHHbie Bbiine npaBa paSoTHMKOB noABep- 
raiOTCH TOHHO TaKMM ace OrpaHMHeHHHM, KaK 
h npaBa bccx A pyrax aBTopoB o6pa3u;OB, 
a HMeHHo: paGoTHnx o5n3aH coGaiOAaTb Taimy 
npn coeTaBjieHnn o5pa3n;oB oGopomroro xapax- 
Tepa m 5e3 coraacna cooTBeTCTByKmjeií BJiacTn, 
t . e. MnHMCTpa HapKOHaabHon OGopoHbi, He 
MoaceT nojiynwTb perncTpapnn. 3aTO oh noab- 
3yeTca npaBOM Ha B03HarpaacAeHne (ct. 4 m 9).

KpoMe aBTopa mam ero npaBonpeeMHnxa, 
cyS’eKTOM npaBa Ha peracTpapmo oGpa3pa h  ero 
oxpaHy MoaceT GbiTb rocyAapcTBO, npeACTaB- 
jiaeMoe M mhmctpom HaijMOHajibHOH OGopoHbi, 
KOTopoMy npiíHaAJiejKHT npaBO a h Go 3aTpe6o- 
BaTb peracTpapioo AaHHoro npwKJiaAHoro o6pa3- 
u;a a h Go nepeAaan yace coBepmeHHOM ajih aBTo
pa peracTparpm BMecTe c o6o3HaaeHneM m co- 
SaioAGHweM TaíÍHbi o6pa3u;a.

B 3tom HanpaBaeHMM npeacHMe npasnaa ao- 
nojiHeHbi ynoMaHyTOÍi yace HOBeaaoM ot 22 Ae- 
xaGpa 1949 roAa. 3Ta npim naeraa, npeAO- 
CTaBaeHHaa TocyAapcTBy 3aK0H0AaTeaeM, mo- 
TMBnpyeTca HHTepecaMM o5opoHbi CTpaHbi n 
pacnpocTpaHaeTca Taxace h na imocTpaHpeB. 
M otmbbi k  ct. 3 HOBCJiJibi r.jiacaT: „IIocTaHo- 
BaeHwa stoíí CTaTbH AoaacHbi npeAOTBparaTb 
nepeAaay 3arpaHnu;y M3o6peTeHim m npKxaaA- 
Hbix oSpaspoB, Kacaioipnxca oGopcHbt TocyAap- 
CTBa, ocymecTBJieHHbix b IIoAbm e (xax no jib - 
ckhmh rpaacAaHaMM,_ Tax m MHOCTpaHii;aMM, no- 
CToaHHO npoacHBaiom;MMn b IIoAbme), a Taxace 
ocymecTBJieHHbix 3arpaHnu;eií BpeMeHHO npeGbi- 
Bax)Hj;MMM TaM noabcxMMM rpaacAaHaMH. Y xa - 
3aHHbie Bbime M3o5peTeHna n npwxjiaAHbie 
o6pa3u;bi a im ib  b tom c jiyaae GyAyT oGaaAaTb 
nOAHOM peHHOCTbK) H 3HaneHMeM, eCJIM COCTa- 
bbt HcxjnoHMTejibHyio Taim y TocyAapcTBa m He 
AOÜAyT ao CBeAeHxa MHOCTpaHHbix rocyAapcTB. 
IIpM3HaH0, HTO eAHHCTBeHHO MlíHIlCTepCTBO H a- 
AHOHaabHofí OGopoHbi MoaceT BbiAaBaTb pa3pe- 
m e ra a  Ha 3aaBxy Taxoro poAa n3o6peTeHim 
m npMxaaAHbix o6pa3poB 3arpaHHpeií” .

OS’exT oxpaHbi h  coScTBeHHOcxb Ha npaso
(aMHCH3HM)

0 6 ’exTOM npaBOBOÍi oxpaHbi b nepByio one- 
peAt aBaaioTca: 3aperncTpnpoBaHHbiii o6pa3en; 
m b 3 aBMCMM0 CT'A  ot pacnopaaceHna ero co5- 
CTBeHHHxa —  Tax Ha3. 3aBHCMMbiM o5pa3eu, 
o xoTopoM yace Gbiaa pena Bbirne, m aoGpoboab-

Haa JiMpeH3nx hjih  ace npnHyAMTeabHaa anu;eH- 
sna. IlepBaa ocHOBaHa Ha npeAOCTaBaeHiiH b 
nncbMeHHOM cJiopMe co6ctb6hhmxom o6pa3n;a 
ApyroMy Jinu,y npaBa noab30BaTbca noaHOCTbio 
mam HacTMHHO ero npaBaMH Ha stot o6pa3ep, 
BTopaa ace ocHOBaHa Ha Taxoü ace B03MoacHO- 
cth, ho He no AoSpoBOjibHOMy cor,nameHHio, 
a Ha ocHOBaHMM onpeAeaeHiia IlaTeHTHoro 
Y  npaBJieHMH.

KpoMe perncTpannoHHon n npopeccyaabHon 
AeaTeabHOCTM, IlaTeHTHoe ynpaBaeHne ocy- 
mecTBaaeT Taxace m xoHTpoabHyx) AeaTeab- 
hoctb, BbipaacaiomyKJca b tom, hto oho bcast 
XOHTpOAb 3a npaBHAbHOCTbK) npOH3BeA6HHOM 
yace peracrpapn ii, 3a naAneacaipnM ocymecT- 
BAeHweM npaBa Ha o6pa3eu; w, HaxoHep, 3a npa- 
BHAbHOCTblO MCn0JIb30BaHMX XaX AoSpOBOAb- 
HOM, Tax M npilHyAHTeAbHOM AHn;eH3MH. E cam 
b TeneHMe ycraHOB.neHHoro 3ax0H0M cpoxa He 
npeAnpHHMMaeTCH npon3BOACTBa o6pa3u;a BHy- 
Tpn CTpaHbi, to 3to BAeneT 3a co6on nepeAany 
.iinn;eH3nn.

B toSbi Anu;eH3HH 6bma AeíícTBMTeAbHOM w 
MMena npaBOByx) ocHOBy, OHa AoaacHa Gbitb  
BHeceHa b peecTp o6pa3u;oB. CBH3aHHbin c a &h -  
h b im  npeAnpHHTMeM o6pa3ep He MoaceT 6biTb 
06’exTOM oSopora 6e3 stoto npea h p m h tm h . ü p H - 
BMJiernH npaBa Ha 3arpnTy ocTaeTca b cnne 6e3 
AaAbHeÜHmx orpaHMHeHHM, OAHaxo npn Henpe- 
MeHHOM ycAOBHH coGjnoAeHiiH npaBHJi o pe rn- 
CTpapnM n c|)opMbi (nncbMeHHbix AOxa3a- 
TeabCTB).

H to xacaeTca npnHyAnTeabHOn .nnn,eH3nn, to 
I laTeHTHoe ynpaB.neHne (oTAeaeHue no cnop- 
h m m  AeaaM) MoaceT npeAOCTaBHTb eé tojibxo 
b tom cayaae, ecan coGctbchhmk o6pa3n;a He 
ncnoAHHA CBoero Aoara no Bbinycxy b I lo jib -  
ine o6pa3pa npow3BOACTBeHHbiM o6pa30M h ,,b 
TaxoM 06’éMe, xaxoBOÍi b coctohhmk npnGaM- 
3nTejibHO yAOBaeTBopMTb BHyTpeHHníi cnpoc” .

IIpMHyAHTeAbHaa .nnn,eH3na npeAOCTaBaaeTca 
Taxace n b tom caynae, ecan coGcTBeHHnx 06- 
pa3pa AonycTMa ynymeHne b yxa3aHMM ana - 
hocth oGaaAareaa AnpeH3HH ycTanoBaeHHbiM 
3aX0H0M o6pa30M. HeoSxOAHMO OTMeTMTb, HTO 
OTcyTCTEne oGaaAaTeaeñ anneH3nn MoaceT no- 
Baeab 3a coGoíí npexpameroíe npaBa Ha oxpaHy 
o6pa3u;a no pacnopaaceroiK) IlaTeHTHoro YnpaB- 
aeHwa mam ace no 3aaBaeHnio aroGoro aupa, xo - 
th  Gbi Aaace HenocpeACTBeHHO b stom He3anH- 
TepecoBaHHoro.

Cnopbi MeacA.y CTopoHaMn, t . e. MeacAy coG- 
CTBeHHMxOM npaBa Ha o6pa3en; h oGaaAaTeaeM 
npHHyAWTeabHOH anpeH3nn pa3pemaioTcx I la -  
TeHTHbiM ynpaBaeroíeM.

Cyn^HocTb m cnocoG oxpaHbi —  cnopHoe 
npOW3BOACTBO

OxpaHa npaBa Ha oGpasen; ocHOBaHa Ha tom, 
hto TocyAapcTBO, npeAOCTaBaaa coGcTBeHHiixy 
ncxaioHnTeabHOCTb ncnoab30BaHMa ero c npa- 
bom ycTynxn ero ApyroMy anpy, AaeT eMy, t . e. 
coGcTBeHHMxy, B03MoacHOCTb HeAonycxaTb ao
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HapymeHMH axoro npaBa pbo hkm m  o6pa30M: 6e3 
BMeiuaTejibCTBa coöcTBeHHUKa jimöo xce no ero 
TpeôoBaHino. B  nepsoM c jiynae , t . e. 6e3 BMe- 
maTejiBCTBa noTepneBmero, oxpaHa npaßa Ha 
o6pa3ep BbipajxaeTCH b  to m , hto HaTCHTHoe 
y r ip a s jie n n e  (perncTpapnoHHoe OTpejieHMe) 
POjijkho  c jiepnTb 3a coxpaHeHneM nepseHCTBa 
b  OTHouierooi coÔJHOpeHMH cpoxa perMCTpapnn 
oôpa3pa, pemaeT Bonpoc o to m , npnropeH  jim 
k  peracT papnn  3aHBJieHHBin o6pa3ep, CBOÔopeH 
jim  oh h , HaKOHep, He HapymaeT jim  3aHBMTejib 
(3aHBKOii oôpa3pa p jih  perMCTpapMM) npaßa Ha 
oxpaHHeMbin p jin  Koro-JinÔo p p y ro ro  oôpa3ep. 
KoHTpojiB  3a BBinycKOM npMKJia^Horo o6pa3pa 
npOH3BOAMTCH KOHTpOJIBHBIM OTpejieHMeM no 
POJIÎKHOCTM MJIM 7KË nO 3aHBJieHMK> CTOpOHBI.

E cjim xæ  coôcTBeHHHK 3aperHCTpnpoBaHHoro 
oôpaspa mjim BHeceHHtiü b  peecTp ero npaBO- 
npnoGperaTejiB, t . e. apeHpaTop jimôo oô jiapa- 
Tejib  jiMperoMM, xcejiaiOT poômtbch oxpaHBi cbo-  
HX npaB, TO pOJUKHbl BBICTynHTB C COOTBeTCTBy- 
K)mHM XOflaTaÜCTBOM. He3aBMCMMO OT Tpe6o- 
BaHMH npHMeHeHMH yrOJIOBHBIX CaHKHMM, 3TO 
BMemaTejiBCTBO ocHOBaHO TaKxre Ha npaBe bho -  
cmtb b üaTeHTHoe ynpaBJienne (oTpejienne 3a- 
h b o k ) cooTBeTCTByionj;Me npepjioîxeHMH. ITpep- 
JIOJKeHMH 3TM CBOPHTCH K TpeÔOBaHHHM npM- 
HHTb 3aaBKy h  3aperHCTpnpoBaTL o6pa3en 
H HâCTHOnpaBOBBie CpeJIKM, BblflaTŁ OXpaHHOe 
CBHflerejiBCTBO, fla ra  cocTaBjieHMH KOToporo 
HBjineTCH HanajiOM B03HMKH0BeHMH npaßa coöct-  
BeHHOCTM, 3aTeM MCKJiK)HMTb M3 peecTpa, npo - 
H3BecTM M3MeHeHMH, o6jKajiOBaTb pemeHMH nep - 
BOM MHCTaHpMM M T. n.

OxpaHHH npaBo Ha o6pa3ep, 3aMHrepecoBaH~ 
Hoe jm po MOîKeT npMMeHMTb npopeccyajibHbin: 
nopnpoK nyT6M nopann e  IlaTeHTHoe ynpaBJie- 
Hwe (cTAejieHne no cnopHbiM pejiaM) xcajioßbi, 
a b  cjiynae HapoônocTM nopann ra io xe  ane ju in - 
pMOHHOM >Kajio6bi b  anejuinpMOHHoe OTpejienne 
Toro axe ynpaBjieHMH. Tlpopecc npoMCXopMT 
b  nopapite OTKpbiToro cyporoBopeHMH.

OxpyîKHOMy c y fly  nopcypH bi tojibko  raxue  
fle jia  3TOM xaTeropMM, b KOTopbix 3aTparMBaiOT- 
CH Bonpocbl COOCTBeHHOCTM M PpyTOG BeipHbie 
npaßa, a TaKXce pe jia  o HapymeHMM 3tm x  npaB 
M B03MemeHHM yObITKOB.

yrojiOBHan OTBeTCTBeHHOCTb 3a HapyiueHiie 
npaB Ha o6pa3ep BJieneT 3a coGcn no 3aKOHv 
HaKa3aHMe peHeîKHbiM nirpac^oM mjim aaKJnone- 
HMeM nop apecT, jim6o xce o6a 3tm  naKa3aHMH 
BMecTe. IIpecjiepoBaHMe BMHOBHMKa B036yjKpa- 
eTCH cypoM He HHane, Kax no 3aHBJieHMio no- 
TepneBineił CTopoHbi.

B ooomx c jiy n a n x , t . e. xa n  b rpaxcpaHCKOM, 
Tax m yrojiOBHOM cyponpoM3BOflCTBe, otbcthmk  
jimôo oÔBMHHeMbiM MoryT 3aipmpaTbCH B03pa- 
xceHMeM, HTO npaßa Ha o6pa3ep bobcc He c y ip e - 
CTByeT, cJiepoBaTejibHO, oh He nopjieîKMT o xpa - 
He, m HTO oh 6biJi 3aperMCTpMpoBaH HenpaBMJib- 
Ho. B  3TOM c jiyna e  c y fl npMOCTaHaBJiMBaeT pe- 
jio  npoM3BopcTBOM P o n o jiy n e m in  ot IlaTeHTHO- 
ro  ynpaBjieHMH npaBOMonHoro onpepejieHMH no 
3T0My Bonpocy.

K  HMCJiy pa3peinaeM bix IlaTeHTHbiM y n p a B - 
jieHMeM npopeecoB 06 o6pa3n;ax b  n ep sy io  one- 
pepb c jiepyeT othcctm cnopbi no  xcajioGaM 
0 npM3H3HMM 06pa31i;a HepeMCTBMTejIbHblM, 3a- 
TeM o npcKpaipeHMM npaBa Ha e ro  perMCTpapnio, 
npM3H3HMM nepBeHCTBa MJIM 06 OrpaHMHeHMM 
npaBa MCKjnoHMTejïbHOCTn o6pa3pa.

HaKOHep, BaîKHoe siianeHne MMeeT specb npe- 
HycMOTpeiiHaH 3 axoHOM 3 aipMTa npoM bim jieH - 
HOM M TOprOBOM CBOÔOflbl. OcHOBaHa OHa Ha 
TOM, HTO „ E cJIM KTO-JIm6o, BeflH npOMblIUJieH- 
HOCTb MJIM TOprOBJIIO, He3 aKOHHO BTopraeTCH 
b ccjjepy MCKJiKiHMTejibHOCTM, BbiTexaioipeM M3 
perMCTpapMM o6 pa3 n;a, mjim xce m h bim  o6 pa3 0 M, 
npOTMBHblM 3 aK0 Hy M flOÔpblM HpaBaM, HaHOCMT 
Bpep JiMiry, no.nb3 yio ipeM ycH  npaBOM Ha 3 ape- 
TMCTpMpoBaHHbiM o6 pa3 ep, to pojiHceH n pe xpa - 
TMTb HapymeHMe, BbipaTb He3 aKOHHoe oôora ipe - 
HMe 3 a nocjiepHMe Tpn ropa m , xpoMe toto, ecjiM 
ero  peMCTBMH ôbijim  Bbi3 BaHbi 3 JIBIMM HaMepe- 
HMHMM MJIM OHCBM/IHblM HepapeHM6 M, B0 3 Me- 
CTMTb Bce y 6 biTKM n o jib 3 yioin;eMycH npaBOM 
m paTb eMy ypoBJieTBopeHMe 3 a jim hhbim  y ipepô  
nyTeM onyôJiMKOBaHMH npMroBopa b  ra 3 eTax, 
nyTeM cooTBeTCTBylomero nyÔJiMHHoro 3 aaB jie- 
HMH m b c jiyna e  yMbiuiJieHHoro HapymeHMH —  
y n jia T b i nero i. BMecTO yica3 aHHbix MMyipecT- 
BeHHbix B0 3 Mem;eHMM noTepneBmMM MOxceT no- 
TpeôoBaTb y n jia T b i ory.nbHOíi peHexcuoM cyMMbi, 
He npeB b in ia io ipen  80.000 3Ji0Tbix; eyMMy 3 Ty 
Ha3 HanaeT c y fl no CBoeMy ycMOTpeHMio” .

Î [ jih  npep ’HBjieHMH npMTH3amiM no noBopy 
HapymeHMH npaB, CBH3aHHbix c perMCTpapnen 
o6pa3n;a, cyipecTByeT TpexjieTHHH paBHOcTb, 
KaKOBaa cHMTaeTcn OTpejibHo no KaacpoMy He- 
3aKOHHOMy peHHMio (ct. 111 pexpeTa ot 30 ho-  
HÔpn 1945 ropa).

Jlioôoe jiMpo MOJKeT TaxHie BHecTM xcajioôy 
c TpeôoBaHMeM aHHyjiMpoBaHMH perMCTpapMM 
o6pa3pa mjim npexpaipeHMH npaBa, BbiTexaio- 
ipero M3 perMCTpapMM npnKJiapHoro o5pa3pa. 
Ocoôbie npaBa b stom  OTHomeHMM MMeeT Fe- 
HepajibHan ripoxypaTypa, peiicTByioipaH ot 
MMeHM FocypapcTsa b  oöipecTBemibix MHTepe- 
cax. Cnopbi 3Toro popa pa3pemaeT ÜaTeHTHoe 
ynpaBJieime b flByx MHCTaHpMHx: no OTpejie- 
HMio no cnopHbiM pejiaM m no anejuinpMOHHO- 
My OTpejICHMIO.

CypeÔHan KOMneTeHpMH orpaHMHMBaeTCH 
tojibko  pejiaMM o HapymeHMH npaB Ha o6 pa3 ep, 
t . e. o HaHeceiiMM M aTepnajibHoro y ipepôa  co6ct-  
BeHHMKy oôpa3 pa mjim oÔJiapaTejno jiMpeH3 MM. 
CypeÔHoe BMemaTejiBCTBO (oKpyjKH bix cypoB) 
ôbiBaeT p b o h k m m : jim6o yrojiOBHbiM b cbh3m 
c onpepejieHMeM B0 3 MeipeHMH ySbincoB, jim6o 
jxe  tojibko  rpajKpaHCKMM.

*  *

3axaHHMBaH Ham xpaTKMM onepK 06 oxpaHe 
M30ÔpeTeHMM, 0Ôpa3p0B M TOBapHblX 3HaK0B, 
npMBopMM hmjkg cJiepyioipMe paCnOpHJKCHMH 
McnojiHMTejibHoro xapaxTepa, cBH3aHHbie c stom 
oxpaHofi:
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1) o HeoSxoflMMBix A0Ka3aTe.nbCTBax b c a y 
era e saaBKM b IlaTeHTHOM ynpaBjieHHM M3o6pe- 
TeHMH, o6pa3u;a vljm TOBapHoro 3Haxa co ccb ia - 
kom Ha noKa3 ero  Ha nyGanaHon BbicTaBKe 3a- 
rpaHMpeíí, b oahom M3 rocyflapcTB, bxoahiumx  
b M ejK flyH apo flH b iíi C0103 no oxpaHe npoM bim - 
jieHHoií coñcTBeHHOCTH (pacnopaaseHHe ot 2 mo
na  1928 r., 2KypH. 3 ax . I I .  P. JVg 53j rJi. 543),

2) o cnoco6ax BHeceHHíi noniJiMH, npe fly - 
CMOTpeHHBIX 3BK0H0M 06 OXpaHe M306peTeHHH, 
o6pa3poB n TOBapHbix 3H3KOB (pacnop. OT 27 
anpeaa 1928 r., 2KypH. 3aK. n . P. J\g 50, tji. 
486),

3) 06 ycTaHOB.neHMM KjiaccoB TOBapoB npuMe- 
HHTeJIbHO K TOBapHblM 3HaxaM (pacnop. ot 
27 anpeaa 1928 r., 2KypH. 3 a x . I I. P. JSTq 50, 
r ji.  487),

4) 06 ycTaHOBjieHMH KJiaccoB TOBapoB npnM e- 
HHTejibHo k  /-jeKoparaBHbiM o6pa3n;aM,

5) O n y 6jIMHH0M nOJIb30BaHMM 3HaKaMM OT- 
jihhm h , ynoTpeSjiaeMbiMM 3arpaH iineñ Ha x o - 
3HÍÍCTBeHHbIX BbICT3BKaX (saxoH 1931 rOflfl r jl. 
813).

Bce yKa3aHHbie Bbirne pacnopaaseHna BeflOM-
CTBeHHblX MHHHCTpOB OCHOBaHbl Ha 06H3aTeJIb- 
CTBe npMflepxcHBaTbCH ■ nocTaHOBjieHMM Meacfly- 
HapOflHOM IIapH>KCKOM KOHBCHnHM OT 20 MapTa 
1883 rofla 06 oxpaHe npoMbmiJieHHOÍí coGcTBeH- 
hocth b peflaKpnn, nepecMOTpeHHoií b Bpiocce- 
ae, BauiHHrTOHe h , HaKOHep, b  Taare 6 HoaGpa 
1925 rofla, k  KaxoBon KOHBeHijHH npwMKHyjia 
ü o jib m a , paTMC^MHHpyH 3aKOH ot 17 MapTa 
1931 rofla p K y p n . 3aK. I I .  P. N» 2 3a 1932 r., 
tji. 8).

B  nacTHOCTH Ha npaKTnne, Measfly npoHHM, 
npwMeHHiOTCH caefly rom ne nocTaHOBaeHHa y n a -
3aHHCM Bbirne KOHBeHpHH:

ct. 4 a. J lnpo, cornacHo npaBnaaM BHecmee 
3aHBJiemie o Bbiflaae naTeHTa Ha 
H3o6peTeHne, o perncrpanM n npM- 
KJiaflHoro o6pa3pa, pncyHKa mjih 
npoM bim jieHHoií M oflean b oahom m3 
CTpaH, 3aKjnoHaioru;Hx floroBop, anGo 
ero  npaBonpeeMHHK, noab3yeTca npn  
3anBKe b f lp y rn x  CTpaHax, c coGaio- 
AeHneM npaB TpeTbnx aun , npaBOM 
nepBeHCTBa b yKa3aHHbie Hnase cpo-
K H .

6 . BcjieflCTBue 3Toro coBepmeHHaa n os- 
ace b OflHon H3 CTpaH, npHHaflaeaca-

ip n x  k  Coio3y, ao HCTeaeHMa stmx  
CpOKOB 3aHBKa He MOJKeT 6bITb aHHy- 
jiMpoBana coBepmeHHbiMM 3a sto 
BpeMH cjaaKTaMM, KaK-To: f lp y ro ñ  3a- 
hbkom , ony6.7iMKOBaHneM H3o6peTe- 
hm a  mjih  ocyrpecTBJieHMeM ero, b b i-  
CTaBKOM 3K3eMnjiapoB pMCVHKa Man 
M oflean fla a  npoflaacH, ynoTpeGae- 
HneM 3Haxa.

b . yica3aHHbie Bbirne cponn  nepseH- 
CTBa SyflyT  fleíícTBOBaTb: flBeHaflpaTb 
MecapeB —  fla a  naTeHTOB Ha M30- 
SpeTeuMa n  npnKaaflH bie o6pa3n;bi 
m mecTb MecapeB —  fla a  pMcyHKOB 
n  npoM bim aeHHbix MOfleaeñ, a Tan- 
ace cbaGpMHHbix n  ToproBbix 3HaKOB. 

ct. 8. Bo Bcex CTpaHax, npMHaflaeacamMx 
k  Coio3y, SyfleT oxpaHaTbca Topro- 
Boe Ha3BaHne, 6e3 o6a3aHHOCTH 3a- 

HBKM Man perMCTpaflMM, He3aBMCMMO 
ot Toro, cocTaBaaeT a n  oho nacTb 
c|Da6pnHHoro n a n  ToproBoro 3HaKa. 

ct. 11. 3aKaK>HaK>m;ne floroBop cTpaHbi npe -
flOCTaBHT, B CCOTBeTCTBMM CO CBOMM 
BHyTpeHHMM 3aK0H0flaTeabCTB0M, 
BpeMeHHyio oxpaH y naTeHToenocoG- 
HblM M306peTeHHHM, npMKaaflHblM 
o6pa3paM, npoMbimaeHHbiM pM cyn- 
xaM n  MOfleaaM, a Taicace cpaGpnn- 
HbiM m ToproBbiM 3HaxaM, f la a  M3fle - 
anñ , KOTopbie 6y fly T  noMeipeHbi Ha 
ocjjupMaabHbix n a n  npM3HaHHbix 
ocJ)nij(MaabHbiMM M excflyHapoflHbix 
BbicTaBKax, ycTpanBaeM bix Ha Tep- 
pMTOpMM OflHOM M3 CTpaH” . 

üoabCKaa PecnyGanica aBaaeTca Tañase napT- 
HepoM cnepwaabHoro floroBopa no  6opb6e c n o fl-  
fleabHbiM o6o3HaaeHMeM nponcxoacfleHMa TOBa- 
poB, M3BecTHoro no fl MMeHeM MaflpMflCKoro Co- 
raameHMa ot 4 anpeaa  1891 rofla . Ct . 4 3Toro 
coraameHMa, no flB eprm eroca  nepecMOTpy b  B a - 
uiMHrTOHe, a 3aTeM b Taare (8 HoñGpa Í925 ro 
fla), raacMT:

„OnpefleaeHne Toro, xanne Ha3BaHna, Bcaefl- 
CTBMe CBoero BMflOBoro xapaxTepa, He noflae- 
asaT nocTaHOBaeHHHM HacToaipero coraameroia, 
npMHaflaeacpT cyflaM naasflon CTpaHbi; oflHaKO 
yKa3aHHaa b HacToaipen cTaTbe oroBopKa He 
KacaeTca pernoHanbHbix Ha3BaHMií MecTa npo- 
MCXOaCfleHMa BMHHblX npOflyKTOB” .

I I

OCHOBHHE riP M H IIM nb l O XPAHbl TO BAPHblX 3HAKOB B nOJIblUE

B  cbh3m c npoMcineflniMMM b  Ilo a n m e  nepe- 
MeHaMM b copnaabHOM k  xo3HMCTBeHHOM y n a a - 
fle, b 3HanMTeabH0M cTeneHM yTpaTMa CBoe nep - 
BOHanaabHoe 3HaneHne 3bko h  o6 oxpaHe TOBap- 
H bix 3HaK0B, ocHOBaHHbiw Ha pacnopHxseHMH 
I Ip e 3HfleHTa PecnyGanKM ot 22 MapTa 1928 ro 
fla  (2KypH. 3an . I I .  P. JMb 39, ra . 384).

B  hobom  o6o6in;ecTBaeHH0M X03HMCTB0BaHHn, 
t . e. b  fleae npon3BOflCTBa n  cSbiTa MaTepnaab- 
h b ix  6aar, He Moaser Gb it b  y  ase pean  06 OKa3a- 
hmm no.MoiHM copesHyioiflMMca aacTHbiM n p e fl-  
npnaTMaM n KOMMepaecanM cJmpMaM, 06 OKa- 
3aHMM noMOipM b yxpenaeHMM cboóoahoh k o h -  
KypeHflMn; 3aT0 3flecb Bb icrynaeT  Bonpoc o b h -  
flBnaseHMM MopaabHoro aaeMem-a b TOBapooGo-
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poTe, o floBpoeoBecTHOCTw b  ToproBJie nyTeM 
npeceneHMH 3noynoTpeöneHnn, HanpaßjieHHBix 
Ha BBefleHHe noTpeönTeaa b 3a6ayncfleHne.

H to KacaeTca oxpaHbi npaB MHOCTpaHH&ix 
BaapeabpeB TOBapHbix 3HaxoB, to TaKOBaa 
oxpaHa npofloaneaeT ocTaBaTBca b cnae, TaK 
Kax OHa ocHOBaHa Ha MeneflyHapoflHbix coraa- 
HieHMHX, BCJieflCTBMe npHHaaae>KHOCTH riOJIblllil 
K MeneflyHapoflHOivry Coio3y no oxpaHe npo- 
MbimaeHHoñ coöcTBeHHOCTu c ero napnnecKon 
n TaarcKOM KOHBeHpnaMn.

rioaTOMy 3aK0H 06 oxpaHe npoMbiinaeHHbix 
npaB nona ne noflBeprca n3MeHeHnaM, 3a nc- 
KaxoaeHKeM Meponpnaran, Kacaroipnxca tohbko 
rocy^apcTBeHHbix n KCMMyHajibHbix npepnpn- 
aTMM.

IIpHBOflHM Hnnee ocHOBHbie npnHpnnbi 3Toro 
flencTByioipero po HacToaipero BpeMeHn 3aK0Ha.

OTaHHMTeabHbie npiOHaKH TOBapHBix 3HQKOB

npenefle Bcero, caeflyeT OTMexiiTb, hto  TOBap- 
h b ih  3HaK floaneeH obiTb opnrnHaabHbiM, T. e. 
eme ne 3aperncTpHpoBaHHbiM n HMKeM Heyno- 
TpeöaaeMbiM, xoth  6bi flance h  6e3 perMCTpapnn. 
T an  on 3HaK moxcho ynoTpeÖaaTb TOJibKO fljin 
TaKoro pofla TOBapoB, flan KOTopbix oh npeflHa- 
3HaneH; ynoTpeöaeHne nee ero flan flpyrnx t o - 
BapoB ne flonycicaeTCH. He pa3pemaeTCH rtoab- 
30BaTbca 3HaicaMH, HMeronpiMH 6e3HpaBCTBeH- 
Hoe 3Hanenne nan coflepncaHne, an6o nee onpe- 
fleaeHHO 3anpein;eHHoe 3aKOHOM. B  nacTHOCTn 
3aK0H TOHHO nepenncaaeT, Kanne 3iraKn He 
noflaeneaT perncTpannn n He MoryT ynorpeS- 
aHTbCH. H e flonycKaeTca perncTpapna tohho  
TaKoro nee nan oneHb noxoneero 3HaKa flan Ta- 
Koro nee caMoro npoflyKTa.

PerncTpai^HH 3HaKa

PerncTpapna TOBapHoro 3Hana npon3BOflnTCH 
naTeHTHbiM YnpaBaeHneM n o a b C K o n  Pecnyö- 
anKH, KOTopoe coctoht k 3 Tpex OTfleaeHnn: pe- 
rncTpapnoHHoro, no cnopHbiM fleaaM n k o h -  
TpoabHoro.

OxpaHa npaBa Ha 3H3k HannnaeTck co flHH 
npon3BOflCTBa perncTpapnoHHon 3anncn, nep- 
BeHCTBO nee no sTCMy npaBy —  o MOMeHTa 3a- 
h b k h  b  naTeHTHOM YnpaßaeHnn. Kpowte Toro, 
nepßeHCTBOM noab3yiOTCH 3HaKn Ha npeflMeTax, 
3Kcn0Hnp0BäHHbix Hä BHyTpnrocyflapcTBeHHbix 
n MeneflyHapoflHbix BbiCTaBKax rocyflapcTBaivrn, 
npnHaflaeneamnMn k  MeneflyHapoflHOMy Coio3y 
no oxpaHe npoMbiinneHHon coSctbchhocth  (b 
caynae npeflocTaßaeHna TaKoñ anroTbi BeflOM- 
CTBeHHblM MHHnCTepCTBOM).

Bonpoc o perncTpapnn TOBapHoro 3Hana 3a- 
rpaHnpen peryanpyeTca ct. 182 n. 4 3aK0Ha, 
KOTopan raacHT:

„Bsecrnnn c coÖaiofleHneM npaßna 3aaBae- 
Hne o perncTpapnn TOBapHoro 3Hana b oahom 
n3 rocyflapcTB, npnHaflaeneaipnx k  MeneflyHa-

poflHOMy CoK)3y no oxpaHe npoMbimaeHHOn 
coßcTBeHHOCTn, anöo  ero npeeMHHK öyfleT noab- 
30BaTbCH —  npn coöaiofleHnn npaB TpeTbnx 
ann; —  npaBOM nepBeHCTBa, ocHOBaHHoro Ha 
3TOM 3aaBaeHnn, ecan b TeneHne Tpex MecapeB 
co flHH nepBOHanaabHoro 3arpaHnHHoro 3aaBae- 
HHH noflacT b naTeHTHoe ynpaßaeHne nporne- 
Hne o perncTpapnn 3HaKa; ecan nocaeflHnn 
fleHb 3Toro cpoKa öyfleT flHeM HenpncyTCTBeH- 
HbiM b naTeHTHOM ynpaBaeHnn, to. ynoMHHyToe 
npomeHne mohcho em;e BHecTH b öanneanxnnn 
npncyTCTBeHHbin fleHb ynpaBaeHnn”1)

CoöcTBeHHOCTb n  nepeflana npaBa Ha ToeapHbiii
3H 3K

B OTannne ot naTeHTOB Ha H30ÖpeTeHnH n  ot 
oxpaHHeMbix perncTpapnen oöpa3poB, TOBap- 
Hbie 3HaKH TecHenuinM oöpa30M CBH3aHbi He 
TOHbKO c poflOM Haxoflarperoca b oöpaipeHnn 
npoflyKTa, ho Tannee n c cooTBeTCTByioipnM 
npoM3BOflHipnM npeflnpnHTneM.

B  nHTepecax ynpenaeHna flOBepna k  floöpo- 
coBecTHOMy oöopoTy n cöbiTy TOBapoB, c peabio 
3am;nTbi noTpeönTeaa ot npecTynHbix n  Bpefl- 
Hbix pan Hero noflfleaoK nofl n3BecTHbin n oö- 
Eu;enpn3HaHHbin floöpoKanecTBeHHbin TOBap ny
TeM Hcnoab30BaHHH ero TOBapHoro 3HaKa —  
noabCKnn 3aKOHOflaTeab HopMnpoBaa Bonpoc 
O TOBapHOM 3HaKe OTanHHO OT HHOCTpaHHblX 3a- 
KOHOflaTeabCTB. nepeflana 3HaKa MoneeT öbitb 
coBepuieHa ToabKO coBMecTHO c nepeflaaen co- 
OTBeTCTByiomero npon3BOflCTBeHHoro 3aßefle- 
Hna, KaK OTfleabHoro npeflnpnaTna. Mhoto 
enoeoöa npeeMCTBa, HanpnMep, ycTymen npaBa 
Ha 3HaK nan npeflocTaBaexina floöpoBoabHon 
nan npnHyflHTeabHon anpeH3nn, 3anoH He npe- 
AycMaTpnBaeT.

Bpemb b 3T0M npnHpnne coaeTaHna 3HaKa 
c npoH3BOflaipHM TOBap npeflnpnHTneM npoön- 
an xo3ancTBeHHbie npeoöpa30BaHna b noabtue 
n b nacTHOCTH OTKpbiTne rocyflapcTBeHHbix nan 
oöoöipecTBaeHHbix MiioropexoBbix n MHoroaa- 
BOHHbix npeflnpnaTnn. Oto oöcTOHTeabCTBO no- 
BaeKao 3a coöon HeoÖxoflHMOCTb HeKOToporo 
ocaaöaeHna CTpornx orpannaeHnn b fleae ne- 
peflaan oxpaHHbix 3HaKOB, npnaeM npHHnMaiOT- 
ca bo BHnMaHne copnaabHbie CBoncTBa flaHHcro 
npeflnpnaTna.

!) HeoßxoflMMO nanoMHHTb, HTO ü o jib m a  noflnncajia  
b H ainaTejib  8 cjpespann 1947 rofla MeneflyHapoflHoe co- 
rjiam eim e  o coxpaHeHm i n  BOCCTaHOBJieHnn npoMbim - 
JieHHOM COßCTBeHHOCTM, HapymeHHOM BTOpOÍÍ MnpOBOÖ
BOMHoii; b enjiy nocTaHOBJieHna CeiiMa sto corjiameHne 
Sbijio paTmJmpnpoBaHO IIpe3nfleHT0M PecnySjiMKn 
3 fleKaßpn 1947 rofla (JKypH. 3ax. II. P. JMb 17, ra. 115). 
05 3T0M Mbi ynee nncajin b CTaTbe „OxpaHa nsoßpeTe- 
h m ö ” , noMeipeHHoii b JV« 2 Harnero ncypHajia 3a 1948 
rofl. MeJKfly npoHHM, yica3aHHoe Bbirue coraauieHne co- 
flepnenT BecbMa mwpoKHe jibroTbi no BoccTaHOBjieHMio 
cpoKOB, npeflycMOTpeHHbix fljin npoM3BOflCTBa pern- 
CTpapnn.
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C 3T0M peabio pacnopaxieim e rocypapcTBeH- 
HOM KOMHCCMM X03HMCTBeHHOrO IlnaHMpOBaHHH 
ot 8 aßrycTa 1949 ropa pa3pemaeT rocypap- 
CTBeHHBIM, KOMMyHaJIBHBIM H oGoÖipeCTBJieH- 
h b im  npepnpMHTHHM cHaÖJKaTb npoH3BopHMbie 
MMH TOBapbl TOBapHbIMM 3HaKaMH, KaK-TO: pM- 
CyHKaMM, STHKeTKaMM, JI03yHraMH, ÖyKBaMM, 
HMCJiaMM, n.7iaCTMHeCKMMM (JxopMaMM M TOMy no- 
POÖHblMM 3HaKaMM, KOTOpbie paiOT B03M0>KH0CTb 
OTJiMHâTb Bbipa6aTbiBaeMbie hhm  npopaßaeMbie 
npepnpnaTneM TOBapbi ot TOBapoB, npoM3BopM- 
Mbix HJiH npopaBaeMbix flpyraMH npepnpMH- 
THHMM.

OßpaipaiOT Ha ceöa BHMMaHwe m ppyrne no- 
CTaHOBJieHHH yxasaHHoro pacnopaxcexina, bbi-  
paxcaxomne npaBOByio Torney 3peHna x 03.hm-  
CTBBHHbix opraHOB no Bonpocy 06 oxpaHe to-  
BapHbix 3HaK0B b OTHCiiieHMH oßoömecTBneH- 
Hbix npepnpnaTnn. Ohm peaxo OTHMnaxoTca ot 
Tex ycjiOBMH. KOTOpbie npeaocTaB.iieHbi nacT- 
HbiM npepnpnaTMHM 3aKOHOM 06 oxpaHe npo- 
MbiuiJieHHbix npaB, a «M em o —  HeM3MeHeHHbiM 
MaTepnajibHO po HacToatpero BpeMeHM pacnopa- 
xceHHeM npe3MpeHTa IToabCKOH PecnyöaMKM ot 
22 MapTa 1928 ropa.

IlpMBopMM 3pecb HanSojiee xapaKTepHoe no- 
CTaHOBaeHwe: ,,B caynae coBepmeHMa nepeMeH 
b Beu\Hbix npaßax npepnpnaTMM, b nojib3y ko-  
Topbix 6bia 3aperMCTpwpoBaH TOBapHbiä 3Hax, 
b oceöeHHOCTH xce nepeMeH, BbiTeKaxoipnx M3
4)op.\iajibHOM nepepann npepnpMaTMa b co6- 
cTBeHHOCTb rocypapcTBy Man BKaxoneHMa npep- 
npMHTMa b ppyroe npepnpMaTMe oßoßmecTBaeH- 
Horo x03aMCTBa, a Tañare nepeMeH, Kacaxomnx- 
ca HaMMeHOBaHMa (cJxnpMbi), MecTonpeöbiBaHMH 
m p p y ra x  onpepejieHMM npepnpMaTMa, —  pojijk-  
HW óbiTb HanpaBaeHbi b üaTeHTHoe YnpaBae- 
HMe lIoabCKOM PecnyöJiMKM 3aaBaeHna o Bna- 
ca H M M  3TMX nepeMeH b peecTp TOBapHbix 3Ha- 
KOB, coraacHO c npepnMcaHMaMM pacnopaaceHMa 
IIpe3MpeHTa PecnyöaHKn ot 22 MapTa 1928 ro 
pa o5 M3o6peTeHMHX, oöpaspax m TOBapHbix 
3Hanax.

OxpaHa npaB, BbiTeKaxomnx H3 perMCTpapira 
TOBapHoro 3HaKa n oxpaHa KOMMepnecKon 

CBoSopbi

I IO p o S H O  TOMy, KaK M B O T H O H ieH M M  OXpaHbT 
naTeHTOB m 3aperncTpnpoBaHHbix o6pa3n;oB, 3a- 
KOH ponycKaeT pßa cnocoßa oxpaHbi 3apern- 
CTpnpoBaHHoro HapaexcaipMM oöpa30M m 33ko h-  
ho TOBapHoro 3Hana.

üepBbiM cnocoß —  3to KapaTeabHbie Mepbi: 
3aKaxoneHMe nop apecT nan mTpacß, an6o oöa 
3TM Hana3aHMa BMecTe. HaaaraeT stm Haxa3a- 
HMH OKpyJKHOM cyp no MecTy coBepmeHna npe- 
CTynaeHMH. B OTannne ot oxpaHbi naTeHTOB 
m o6pa3ix;oB, npecaepoßaHMe coBeptuaeTca rio 
poancHOCTM; T. e. BbiCTynaeHneM nyßaHHHoro 
oößMHMTeaa, a He no nacTHon xraaoße noTep- 
neBinen cTopoHbi. OpHano npecTynaeHMe poaac- 
Ho copepacaTb npM3HaKM He3aKOHHoro, yM biin-

aeHHoro HapymeHMH npaßa MCKaxonnTeabHOCTM, 
ycTaHOBaeHHOM perncTpapneM 3HaKa, Man nee 
npncBoeHMH ce6e npaßa Ha perncTpapnxo 3Haica.

Ct . 190 pacnopHHceHMH oö oxpaHe TOBapHbix 
3HaKOB ot 22 MapTa 1928 ropa raacMT:

,,E can BepynpMM npoMbimaeHHoe h jih  Topro- 
Boe npepnpMHTMe yMbimaeHHO m He3aKOHHO 
BTopraeTCH b  ccfxepy MCKaxonnTeabHOCTM, BbiTe- 
Kaxorpen m3 perHCTpapnn TOBapHoro 3HaKa, a n - 
6o npncBaMBaeT ce6e npaßo Ha perncTpa- 
xj;mio 3HaKa, to oh nopBepraeTca peHexraoMy 
B3biCKaHMio po 75.000 3aoTbix Man 3aKaxone- 
HMio nop  apecT cponoM po mecTM MecapeB, an5o 
060MM HaKa3aHMHM BMecTe. IIpecaepoBaBCMe Be- 
peTCH no nyÔaMHHOMy oSbi-iho hm io ” .

He3aBMCMM0 ot yroaoBHO -  cypeônoro  npo - 
M3BopcTBa, noTepneBinaa .CTopoHa MOXceT bo3- 
GypMTb b OKpyxcHOM cype rpaxcpaHCKMM nexe 
c TpeöoBaHneM : 1) npenpaxpeHMH HapymeHMH
eë npaB, 2) Bbipann npnßbLjin BcaepcTBne He- 
3aKOHHoro oöora ipeHna b  TeneHMe nocaepxxnx 
Tpex aeT m 3) n p n  H aannnn  3aoM Boan Man 
5oabiHOM HeßpejKHOCTM, B03Mein;eHMH BcanecKMx 
yßbiTKOB, KOTOpbie M oryT ßbiTb BbipajKeHbi pa- 
xce oryabHOM cyMMOM.

KpoMe yKa3aHHofi Bbirne yroaoBHon otbct-  
CTBeHHOCTM, BMHOBHbIM B yMbHHaeHHOM Hapy- 
nieHMM nyjKoro npaßa Ha 3aK0HH0 3aperMCTpM- 
pOBaHHblM TOBapHbIM 3HaK MOJKeT 6bITb npM- 
BaeneH k  oTBeTCTBeHHOCTM Ha ocHOBaHMM cne- 
ixjMaabHoro 3anoHa o ,,6opb6e c HepoöpocoBecT- 
HOM KOHKypeHpMeił”  ot 2 aßrycTa 1926 ropa 
(XCypH. 3 a K . I I .  P. Ns 96, ra. 559).

Otot 3aKOH oxBaTbiBaeT 3HanMTeabH0 mnpe 
CBoeü oneKOM Kan BHyTpeHHMM TOBapooßopoT, 
TaK, M BHeiHHIOIO npOMbllHaeHHOCTb M TOprOBaiO.

IIoTepneBiHeMy npepocTaßaeHO npaßo Tpeßo- 
BaTb OT BMHOBHMKa M erO COOÖmHMKOB coaM- 
papHO noaHoro ypoßaeTBopeHMH m EC3Mein;eHMH 
yßbiTKOB 3a He3aKOHHoe peaHne. UpecTynHoe 
peaHMe poaxiHO BbipaxiaTbca b co3HaTeabHOM 
BBepeHMM nyßaMKM n an  noKynaTeaeii b 3a- 
ßayxcpeHMe 3HaKaMn Man ppyrMMM pncyHnaTbi- 
MM, naaCTMHeCKMMM, pncJxpOBblMM, CaOBeCHbIMM 
Man KpacoHHbiMM c6o3HaneixMHMM, noMeipeHHbi- 
MM Ha TOBapax nan  m h b ix  npepMeTax, kotopbim m  
noab3yeTCH npepnpMHTMe. B TaiiMx caynaax  
cyp MOJKeT no poaxcHOCTM BbiHecTM onpepeae- 
HMe o nyöaMHHOM McnpaBaeHMM cihm örm , ko -  
HenHO, 3a cneT Bi^HOBHoro. noTepneBinaa cto-  
poHa, nocKoabKy eíi M3BecTHO o HapymeHMH 3a- 
npeipeHMM nyßnnnHO -  npaBOBoro xapaKTepa,’ 
MOJKeT orpaHMHMTbca npep’aBaeHweM mckobom 
npeTeH3MM b nopapne rpampancKoro cyponpo- 
M3B0pCTBa M OTKa3aTbCH ot yroaoBHO -  npo- 
peccyaabHoro npoM3BopcTBa.

BbicTynaeHMe IlaTeHTHoro y n p a B a e n n a  b 3 a- 
ipMTy npaB, ycTaHOBaexnibix 3 aK0 H0 M, He MMe- 
eT b  BMpy hm  npaßa cooctbchhoctm Ha 3 HaK, iîm  
BeipHblX npaB, CBH3 aHHbIX CO 3 HaK0 M, M CBO- 
Pmtch anrnb  k  i-ieponyipeHMK), no poaxcHOCTK 
KHM xce no 3 aaBaeHMio, k  perMCTpapnn y jx e  3a-
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perncTpnpoBaHHoro 3HaKa paa  xanecTBeHHO Ta- 
Koro >xe caMoro TOBapa nan  xo th  5bi b bbic-  
inen cTeneHM noxo>xero, a Taxxce k  onpepeae- 
HHK), KOMy npnHapaejxnT nepBeHCTBO Ha 3HaK, 
nopaencaipníí perncTpapnn.

Bojiee niMpoKMM 06’eMOM KOMne-TenpHH oöjia- 
paeT ÜaTeHTHoe ynpaBaeHHe b Bonpocax npn- 
3HäHHH HeflefiCTBHTejIbHOCTH perHCTpapHH TO- 
BapHoro 3Haxa M3-3a OTcyTCTBna ycaoBnn, Tpe- 
ÖyeMbix 3axoHOM paa caMoro 3Haxa, nan xce 
npexpaipeHna h x  b cbh3h  c HacTynaeHneM h 3- 
BeCTHblX epOKOB.

Taxy io  jxaaoßy Moxcer nopaTb aioöoe anpo, 
a ot HM-eHii rocypapcTBa —  reHepaabtiaa ü p o - 
xypaTypa, Tax xax  b pamroM cayaae EbicTyna- 
eT oöipecTBeHHbiä nnrepec, Bbipancałoipnnca 
b npepocTaßjieHMH CBoSopsi noab30BaHna 3Ha- 
KOM, KOTOpblH He pOaXieH ÖblTb MCH0JIb30BaH 
TOJIbKO HHpMBHpyajIbHO. üpH3HaHHe 3Ha.Xa CBO- 
OopHbiM BJieneT 3a coöon npexpaipenne pern- 
CTpapHM.

B CBH3H c 3TMM npaßnaoM HaxopnTca npepo- 
CTaB.neHwe aioöoiviy anpy, caepoeaTeabHO, u bo-  
Bce He3anHTepecoBaHHOMy HenocpepcTBeHHO, 
npaßa nopann b ÜaTeHTHoe ynpaBJieHne (oTpe- 
jiero ie no cnopHbiM peaaM) 3aaBaeHna 06 onpe- 
peaeHHH, HTO „TOBapHbIM 3HaX, KOTOpbIM HaMe- 
peHO b CBoeM npepnpMHTMM nojib30BaTbca nan 
jxe  nojib3yeTca, He aBaaeTca t 3k h m  ace caMbiM, 
xax  yKa3aHHbiM 3Hax, 3aperncTpnpoBaHHbiH paa 
npepnpnaTna, BbipaöaTbiBaioipero hjih  npopa- 
lo ipero TOBapbi Taxoro ace popa” .

OnpepeaeHKa üaTeHTHoro ynpaBaeroia, bbi-  
HeceHHbie b npopeccyaabHbix cnopax, MoryT 
6biTb oóacaaoBaHbi xaacpon M3 CTopoH b pßyx- 
MecaHHbiä cpox b aneaaapnoHHoe OTpeaeHne 
toto ace ynpaßaeHHa. 3 to ivroaceT cpeaaTb Tax- 
>xe n TeHepaabHaa üpoxypaTypa ot hmchm ro 
cypapcTBa, coôaiopaa oöipecTBeHHbin HHTepec. 
üpOH3BOpCTBO B nepBGH H BTOpOH HHCTaHpHH 
BepeTca no Te¡vi ace HopMaM, no xoTopbiM Be- 
pyTca rpaxipaHCxne npopeccbi b oSih h x  cypax.

H to xacaeTca npaBOBoro n oa o jxen n a  repMaH- 
cxMx o6pa3n;oB m 3HaxoB, 3aperwcTpHpoBaHHbix 
b  noabcxoM  üaTeHTHOM ynpaBaeHHH, to stot 
Bonpoc po MOMeHTa BaxaroneHna MwpHoro Tpax- 
TaTa pa3peuiaeTca jim u ib  BpeMeHHbiM o6pa30M
H B COOTBeTCTBHH C nOCTaHOBaeHHHMM, npHHH-
TbiMH MeacpyHapopHbiM Cok)30m  no oxpane 
npoMbiuiJieHHbix npaB. Bo bchxom  caynae 
b  3THX Bonpocax HMeeT npMHpnnnaabHoe 3Ha- 
neroie pexpeT ot 15 Hoaöpa 1946 ropa o Haao- 
x e rm n  apecTa Ha niviyipecTBO rocypapcTB, Ha- 
xopHBiHMxca b cocToaHMM b o h h b i c ü o a b n ie ií 
b nepnop ot 1939 ropa no  1945 rop, n  Ha niviy-

ipecTBO lopnpnHecxnx anp n rpaaipaH 3t h x  ro - 
cypapcTB.

B  cnay 3Toro pexpeTa Bee pBHacHMoe m He- 
pBwaiHMoe MMyipecTBO, caepoBaTeabHO, h  Bee 
MMymecTBeHHbie npaßa n npHBnaeran, nopBep- 
rax)TCH oôaoaceHMio apecTOM, oÔecneneHMio n 
npwHypHTeabHOMy ynpaBaemno. Bcaxue pacno- 
paaceHMH BaapeabpeB HBaaioTCH HepeiłcTBM- 
■reabHbiMM b cnay caMoro 3axoHa, pa3Be hto 
öbian B030ÖH0BaeHbi ToproBbie n cjonKaHCOBbie 
OTHomeHMH nocae 5 Maa 1945 ropa. KpoMe to
to, npaBMTeabCTBO MOJxeT H3’aTb n3-nop peñ- 
CTBMH 3Toro 3axopa HexoTopbie popw nMy- 
DpecTBa.

B npepnpnaTHHx, nepexopanrux b coöcTBeH- 
HOCTb rocypapcTBa Ha ocHOBaHnn saxoHa ot 
3 HHBapa 1946 ropa o nepepane b coBcTBeHHOCTb 
rocypapcTBy ochobhhix  OTpacaeñ HapopHoro 
xo3aiicTBa, npaBO Ha noab30BaHne TOBapHbiM 
3HaxoM, xax  opHoñ H3 cocTaBHbix HMyna;ecTBeH- 
Hbix nacTen, riepexopnr co Been coBOxynHOCTbio 
b noab3y rocypapcTBa. OpHaxo cosepuieHHO 
npaBnabHO BBepeHbi orpannaei-ma b noab30Ba- 
HHM 3HaxaMn:

a) copepjxabpnMn Bbipa>xeHna Ha HcMepxoM 
a3bixe,

6) npnHapae>Kam;nMn nHOCTpaHHbiM npep- 
npnaTnaM nan ace yxa3biBaioipnMn Ha 
CBH3b c 3THMH npepnpnaTnHMn,

b ) copepjxamnMn c^aMnann, noprpeTbi nan 
c^npMbi npexcHnx BaapeabpeB, an6o Ha- 
pymaioipHMH npaBO Ha c^aMnann, nopTpe- 
Tbi nan  c^npMbi p p y rn x  anp.

TeM He MeHee b ncxaiOHnTeabHbix caynaax, 
npn OTcyTCTBnn cyrpecTBeHHbix npasoBbix npe- 
naTCTBnn, ponycxaiOTca oTCTynaeHna ot y x a - 
3aHHbix Bbime HopM, xorpa mojkct B03HnxHyTb 
cepbe3Haa noab3a paa TOBapooöopoTa.

K ax  m m  yace yxa3aan, oxpaHa npoMbimaeH- 
Hbix npaB b üoabine, ocHOBaHHaa Ha 3axone 
1928 ropa, He ynnTbiBaeT b noaHoił Mepe 06- 
Hj;ecTBeHHoro nH'repeca, xoTopbiñ b hobom co-  
pnaabHOM cTpoe üoabm n  BbipBnraeTca Ha nep- 
Boe MecTO b papy xo3añcTBeHHbix npooaeM.

HbiHeniHee 3axoHopaTeabCTBO CTpeMnTca x  
TOMy, HToSbi oöecneanTb cnepnaabHyio onexy 
b nepByio oaepepb xoaaexTnBHbiM yape jxpe- 
HnaM, T. e. rocypapcTBeHHbiM, xoMMyHaabHbiM 
n oSoöipecTBaeHHbiM, oTpeabHbiM >xe anaHO- 
CTaM —  anrnb nocToabxy, nocxoabxy n x  HHTe- 
pecbi He npoTnBopeaaT nHTepecaM ooipecTBeH- 
Hocrn.

üosTOMy HecoMHeHHO MOxcHO OJxnpaTb b  6 a n - 
jxañm ee BpeMa pec^opMbi 3Toro 3axona bo Bcex 
ero Bnpax.
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33KOHOM OT 20 AexaSpa 1949 rosa (2KypH. 
3 aK. IT. P . Ne 65) BBeAeHBi M3MeHeHna b 3aK0H 
ot 29 oxTaSpa 1920 rofla o xconepaTMBax m b 
3aK0H ot 21 Maa 1948 ropa o IleHTpajibHOM K o - 
onepaTMBHOM Coio3e m xoonepaTMBHBix oS’eAM- 
HeHMHX.

Ct . 1 03HaneHHoro 3axoHa coßepxtMT mhoto-  
HMCJieHHbie M3MeHeHMH 3aK0Ha o KOonepaTMBax 
1920 roAa, ct. 4 —  HeSoaniiiHe hsm chchhh  3a- 
KOHa ot 21 Maa 1948 roAa o IleHTpajibHOM K o -  
onepaTKBHOM Coio3e n xoonepaTMBHBix oS’eAM-
HeHMHX, a CT. 5 K 6 ---  nOCTaHOBJieHMH OTHOCM-
TejIbHO Kpe^MTHblX KOOnepaTMBOB, OCHOBaHHbie 
Ha npe^nMcaHMHx AexpeTa o pecJiopMe SaHxo- 
Boro fle jia  ot 25 oxTaSpa 1948 rofla (¿KypH. 
3ax. n . P. Ne 52, tji. 412).

HeHCTBOBaBuiMM flo npMHHTna yKa3aHHbix 
Bbime M3MeHeHHH 3axoH 1920 roAa o xoonepa- 
TMBax He OTBeaaa y jxe  ycjiOBWHM, b xoTopbix 
paöcTaeT n pa3BHBaeTca xoonepapna b HapoA- 
HO-fleMOKpaTHHecKOM rocy^apcTBe.

OTMeHa 3TOTO 3axoHa m 3aMeHa ero hobbim 
npw3HaHa HecBoeBpeMemion, Tax xax  ao cmx 
nop eme ne 3aBepmeHa nepecTpoaxa xoonepa- 
u,vm, BeAymaaca nojiHbiM xoaom . IIoaTOMy hbm- 
aocb HeoöxoAHMbiM BpeMeHHoe ocymecTBaemie 
M3MeHeHHH 3axoHa 1920 roAa c peabio OTMeHbi 
m 6o 3aMeHbi Tex nocTaHOBaeroin, xoTopbie 
TopM03HJiH npopecc nepecTpoHxw xoonepapnn. 
BeAB cjDyHXHHH xoonepaTHBOB b cncreMe rijia - 
HOBOro xo3awcTBa coBepmeHHO MHbie, Heacean 
b Jin6epajibHO-xanMTaaHCTHaecxoM cTpoe, b xo- 
TopoM noaBMjica 3axoH 1920 roAa. IJeaBto xo - 
onepaTHBa b anSepaaBHO - xannTaancTnaecxoM 
CTpoe öbijio yBCJiMaeHMe npnSbiaeM hjim xo3h íí- 
CTBa a a e H O B  KoonepaTHBa nyTeM BeAeHwa 06- 
xu;ero xo3aäcTBa; b cucTeMe ?xe naaHOBoro xo- 
3ancTBa xoonepaTMB aBjiaeTca b nepByio oae- 
peAB OAHHM M3 ncnoaHHTeaen HapoAHO-xo3an - 
CTBeHHoro ruiaHa, AeñcTByeT paa Saara Bcero 
rocyAapcTBa m anm b xocßeHHbiM oSpa30M —  
b noab3y  cbomx aaeHOB. B  stom Ayxe hobbim: 
3axcH m M3MeHMa onpeAeaeHMe xoonepaTMBa, 
coAepjxameeca b ct. 1 3axoHa 1920 roAa.

3 axoH 1920 roAa npeAycMaTpMBaa aMÖo ot-  
BeTCTBeHHOCTB aaeHa naaMM, anSo AonoaHM- 
TeaBHyio OTBeTCTBeHHOCTB, orpaHMaeiiHyio nae- 
BBiM MHOJXMTeaeM, anSo, HaxoHen;, HeorpaHn- 
aeHHyio OTBeTCTBeHHOCTB aaeHOB.

/lonoaHMTeaBHaa OTBeTCTBeHHOCTB He coot-  
BeTCTByeT copnaaBHOMy y xa a A y  HapopHO-AeMO- 
xpaTM aecxoro rocyAapcTBa. B  HacToaipee Bpe-

Ma aaeHaMM xoonepaTMBa aßaaioTca npenMy- 
ipecTBeHHO a  io  am TpyAa, He oSaaparoipne MMy- 
ipecTBOM, xoTopBix HeaB3H oSpeMeHHTB Aonoa- 
HMTeaBHOM OTBeTCTBeHHOCTBK) 3 a ySbiTXM xo 
onepaTMBa; xpoMe Toro, 3 a xo3 añHMaaHneM xo 
onepaTHBOB HaSaioAaiOT TenepB BBimecToaipne 
xoonepaTMBHBie opraHM3 apHM n  rocypapcTBeH- 
HBie opraHBi, xoTopbie npepoTBpaipaiOT ySbiTXM.

IIoaTOMy HOBBIM 3aX0H OTMeHHeT Bce nOCTa- 
HOBaeHMa 3axoHa 1920 roAa, xacaioipneca po- 
noaHMTeaBHOM OTBeTCTBeHHOCTH, m ycTaHaBaM- 
BaeT, HTO naparpacjibi ycTaßa xoonepaTMBOB, 
cyipecTByioiHMX b peiiB BCTynaeroia b CMay ho- 
Boro 3axoHa, 06 OTBeTCTBeHHOCTM, npeBBiuiaio- 
ipen 3aaBaeHHBie naM, aMinaiOTca oSa3aTeaB- 
HOM CMaBI.

Bo3HMxaM HOBBie TMnBi xoonepaTMBOB (Ha- 
npMMep, 3eMaeAeabaecxMe npoM3BOACTBeHHBie 
xoonepaTMBBi, HexoTopbie TpyAOBBie xoonepa- 
tmbbi), opraHM3apMa xoTopbix He npepycMOTpe- 
Ha JxecTXMMM nocTaHOBaeHMaMM 3axoHa 1920 
roAa öS OAMHaxoBOM pa3Mepe Bcex naeB, o po- 
SpoBoaBHOM 3aaBxe aaeHOM Soabinero xoanae- 
CTBa naeB m öS orpaHnaeHnn npaß aaeHOB paM- 
xaMM BHeceHHBix ASHejxHBix naeB.

BcaeACTBMe stoto B03HMxaa HeoSxoAMMOCTB 
npeAOCTaBMTB npaBOByio bo3mojxhoctb noMe- 
ipeHMa b ycTaßax Taxnx xoonepaTMBOB cooTBeT- 
CTByxapMx nocTaHOBaeHMM.

3 ïy  B03M0XCH0CTB npeAOCTaBaaeT hobbim 3a- 
xoH, M3Mehmbihmm copepxcaHne ct. 16 3axoHa 
1920 roAa. CoraacHO hobom pepaxpan ct. 16, 
ycTaß MOJxeT npeAycMaTpMBaTB naM pa3Horo 
poAa m pa3Horo pa3Mepa (HanpMMep, naM aae- 
HOB ceMBM b 3eMaepeaBaecxMx npoM3BOACTBeH- 
HBix xoonepaTMBax), ycTaHaßaMBaTB oSa3aH- 
HocTB 3aaBXM aaeHOM xoonepaTMBa Soabinero 
xoaMaecTBa naeB no OTHomeHMio x ero MMyipe- 
CTBy (HanpMMep, 3eMeaBHoii naoipaAH, xoanae- 
CTBa xopoß) Man oSfloaHHOCTB BHeceHMH aaeHa
MM npoM3BOACTBeHHoro xoonepaTMBa b xoone
paTMB cpeACTB npoM3BOACTBa, cocTaBamoipMx 
coScTBeHHOCTb aaeHa (HanpMMep, 3eMaM, opy- 
AMM, ManiMH, MHBeHTapa M T. n.). B 3T0M no- 
caeAHeM cayaae ycTaß AoajxeH coAepacaTB npa- 
BMaa OTHOCMTeaBHo B03BpaTa BHeceHHBix Bao- 
JxeHMM npM BBixoAe aaeHa M3 xoonepaTMBa,
B cayaae ero CMepTM, MCxaioaeHMH Man 3axpbi- 
TMH xoonepaTMBa.

IlyTeM ycTaHOBaeHMH b ycTaBe cnepMaabHBix 
HM3XMX naeB pjlh AOMauiHMx aaeHa xoonepaTM-
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Ba h o b b iíí 3aKOH oSjiernaeT MaccoBoe BBeaeHMe 
b cejibCKMe KOonepaTMBbi m noTpeSHTejtbCKMe 
KOonepaTMBbi xe H ip n H  n  MOJioaeiKM.

.ZJjih  npeflOTBpaipeHKH bo3mojkhoctm Hajioxte- 
hmh  apecTa KpeaMTOpaMM HJieHa Ha ero Mare- 
pwajibHbie nan, BHeceHHbie b  npoM3BOACTBeH- 
Hblíí KOOnepaTMB, HOBblíl 3BK0H floGaBJIHOT 
k  ct. 24 3aK0Ha 1920 roaa nocTaHOBjieHne, co- 
rjiacHO KOTopoMy HajionceHue raKoro apecTa 6e3 
corjiacHH cooTBeTCTByioinero KoonepaTMBHoro 
06’eflHHeHMH m in  IJeHTpajibHoro KoonepaTMB- 
Horo Coio3a HBJiaeTca HeaonycTMMbiM, m OTMe- 
HiieT b tom ace CTaTbe nocTaHOBJieHiie o aony- 
ctmmocth 3aaBKM KpeaMTopoM HJieHa Koonepa- 
TMBa m3’htm h  nan.

HOBblíí 3BKOH yCTaHaBJIMBaeT, HTO KOHTpOJIb- 
HblM OpraHOM MOJKeT 6bITb Ha6jHOflaTeJIbHbTH 
COBeT MJIM peBM3MOHHaH KOMMCCMH, K KOTOpOH
othqchtch nocTaHOBJieHHH 3aKOHa 1920 roaa 
o HaOjiioflaTejibHOM coBeTe, nocKOJibKy ycTaB 
He onpeaejiaeT MHane. TaKHM o6pa30M, ycTaB 
MOHceT Tenepb yKa3aTb, hto  hjighom  peBM3MOH- 
HOH KOMMCCMH MOJKeT SbITb jimu;o, He COCTOHIH;ee 
HjieHOM KoonepaTMBa, m , cjieaoBaTejibHO, bo3- 
MOJKHO BBeaeHMe B peBM3MOHHyiO KOMMCCMH) 
jimh;, He coctohihhx  HJieHaMM KoonepaTMBa, Ha- 
npMMep, HjieHOB npoc^eccMOHajibHbix cok>30b , 
paa  Hapop;oBbix, XCeHCKOM J ln ra  m t . n.

KpoMe Toro, hobbim  3 aK0 H yCTaHaBJIMBaeT, 
hto  HJieHaM KoonepaTMBa npMHa^Jie>KMT nep- 
BeHCTBO nepea HenjieHaMM b nojib3 0 BaHMM ero 
ycjiyraMM c TeM, hto  KOonepaTMBHbie 06’eAMHe- 
hmh  M3AaflyT cnepMajibHbie pacnopaiKenna 
B 3 T0 M CMbIC.Jie.

BBMAy Heo6xOflMMOCTM SbiCTporo npoBeaeHna 
peopraHM3an;HM cTpyKTypbi o6o6m;ecTBJieHHoro 
ceKTopa no cooGpaJKeHMHM njiaHOBoro HapoaHO- 
ro  X03HMCTBa, HOBblíí 33K0H BBOAMT pHA_M3Me- 
HeHMÍí npejKHMx nocTaHOBjieHMÍí 3aK0Ha 1920 
roaa, KOTopbie 3HaHMTejibH0 pacniMpHioT k o m -  
neTeHpMK) IJeHTpajibHoro KoonepaTMBHoro Co- 
K)3a; B HaCTHOCTM 3TM M3MeHeHMH KaCaiOTCH CJie- 
AyiOIUMX nOJIO>K6HMM:

1 ) BecbMa BaxcHoe 3HaneHMe MMeeT nocTaHO- 
BjieHMe M3 MeHeHHOií ct. 1 3 aKOHa, npeflOCTa- 
B.jiHK)Lpee Bei-iTpaJibHOMy KoonepaTMBHOMy Co- 
K)3 y npaBO yc'raHaBJiHBaTb AJia OTaejibHbix tm -  
noB KOonepaTMBOB t b k  Ha3 biBaeMbie ,,o6 pa3 po- 
Bbie ycTaBbi”, KOTopbie, no pacnopaaceiiMio 
npeaceaaTejia rocyaapcTBeHHOÍí K ommccmm X o-  
3 HÍÍCTBeHH0 r0  IIjiaHMpOBaHMH, nySjIMKyiOTCH 
B OcJjMpMaJIbHOM „IIojIbCKOM MoHMTOpe”. ECJIM 
TaKOÍí ycTaB onyGjiMKOBaH b  „ I I ojibckom M ohm-  
Tope”, to peecTpoBbiíí cya, KOTopbiií aojijkch 
BHecTM KOOnepaTMB b  peecTp, npcBepaer e^HH- 
CTBeHHO cooTBeTCTBMe npea’aBjieHHoro ycTaBa 
OnyÓJIMKOBaHHblM B „ÜOJIbCKOM MoHMTOpe” 
oSpaspoBbiM ycTaBaM m npn HajiMHMM TaKOBoro 
cooTBeTCTBMH perncTpMpyeT KOOnepaTMB. B  Ta- 
ko m  cjiynae peecTpoBbiM cya  He npoBepaeT co- 
OTBeTCTBMH ycTaBa 3 aKOHy. TaKMM o6 pa3 0 M, 
h o b m íí 3 aK0H nepeaaeT BbinoJiHHBiuHeca ao cmx 
nop cyaoM o6 a3 aHHOCTM no HCCJieaoBaHMio co-

OTBeTCTBMH o6pa3u;oBoro ycTaBa 3aK0Hy B[eH- 
TpajibHOMy KoonepaTMBHOMy Coiosy, KOTopbiií 
BbipaOaTbiBaeT o6pa3poBbiñ ycTaB. C jieaoBa- 
TejibHO, hobbim  33k o h  nepeaaeT IJeHTpajibHOMy 
KoonepaTMBHOMy C oio3y cjDVHKnnn aBTopMTap- 
Horo TOJIKOB3HMH M Aa>Ke BOCnOJIHeHMH 3aK0Ha 
B A.yxe HyJKA HOBblX TMnOB KOOnepaTMBOB.

2) HOBblíí 33K0H BBOAMT B 33K0H 1920 TOAa 
nocjie ct. 46 HOByio CTaTbio 461, corjiacHO koto-  
poíí He tojibko  oGujee coGpatiMe HJieHOB Koone
paTMBa, ho m IJeHTpaJibHbiM KoonepaTMBHbiíí 
Coios MoxceT no cooSpaxíeHMHM HapoAHoro xo - 
3HÍícTBa nocTaHOBMTb nepeycTynKy npeanpna- 
TMH KoonepaTMBa X03HÍÍCTBeHH0ÍÍ OpraHM3aiíMM 
o6o6ru;ecTBJieHHoro ceKTopa npM nojmoM ocbo-  
SoxíAeHMM ycTynaiomero KoonepaTMBa ot bch-  
Koro poaa o6a3aTejibCTB, mjim 3aKpbiTb ycTy- 
naionj;MÍí KOOnepaTMB, He npoM3BOAH ero j im k bm - 
AapHM.

3) HOBblíí 33K0H BBOAMT B CT. 75 a63. 5 HO- 
Boe npaBMjio a), corjiacHO KOTopoMy npaBJieHne 
IíeHTpajibHoro KoonepaTMBHoro Coi03a MOxceT 
3aKpbiTb KOOnepaTMB b  tom  cjiynae, ecjin no 
cooSpaxceHMHM njiaHOBoro HapoAHoro xo3h í í-  
ctb3 HeoóxoAMMO npeKpauj;eHMe BeASHMH ko -  
onepaTMBOM npeAnpMHTMH, cocTaBJiHioiuero 
npeAMeT ero AeaTejibHocTM.

4) HOBblíí 33KOH M3MeHHeT CT. 108 3aKOHa 
1920 roaa o5 06’eAMHeHMM KOonepaTMBOB b Ta- 
ko m  Ayxe, hto  npeAOCTaBJiaeT IJeHTpajibHOMy 
KoonepaTMBHOMy Coio3y npaBO, no cooSpajKe- 
hm hm  njiaHOBoro HapoAHoro xo3aíícTBa, coeAM- 
hhtb  KOonepaTMBbi b  ynpomeHHOM cj^opMe, 6e3 
He6xOAMMOCTM BbXHeceHMH nOCTaHOBJieHMÍÍ 06- 
bpMX Co6paHMÍÍ o6’eAMHHK)nj(MXCH KOonepaTMBOB.

5) M 3MeHHH cTaTbM 57 m 81 3aK0Ha 1920 roaa, 
h o b b iíí 3aKOH npeaocTaBJiaeT IljeHTpajibHOMy 
KoonepaTMBHOMy Coi03y npaBO ycTaHaBJiMBaTb 
ochobm  pacnpeaeJieHMH hmctoíí npMGbijiM m pac- 
nopHJKaTbca ocTaiomeíícH noc jie  BbinojiHeHMH 
o5a3aTejibCTB nacTbio MMymecTBa jimkbm am po -  
BaHHoro KoonepaTMBa, He oSparpaa BHHMSHMa 
Ha MHoro poaa nocTaHOBjieHMa ycTaBa m perne- 
hmh  có ipe ro  coSpaHMa.

6) H o b m íí 33ko h  npeaocTaBJiaeT IíeHTpaab- 
HOMy KoonepaTMBHOMy Coio3y npaBO Ha3Ha- 
HaTb M yBOabHHTb JIMKBMAaTOpOB 3aKpbiToro 
KoonepaTMBa, KaKOBoe npaBO no npeiKHeií pe- 
AaKpMM 3aKOHa 1920 roaa npMHaaaejKaao pe- 
ecTpoBOMy cyay.

7) M3MeHaa ct . 14 3aK0Ha ot 21 Maa 1948 ro - 
Aa, HOBblíí 3aK0H npeaocTaBaaeT IJeHTpajibHO- 
My KoonepaTMBHOMy Coio3y (BepxoBHOMy K o 
onepaTMBHOMy CoBeTy) npaBO M3MeHaTb b mc-  
KaiOHMTeabHbix c jiynaax  ycTaBbi KOonepaTMB- 
h b ix  oS’eaMHeHMÍí m OTMeHaTb, pemeHMa opraHOB 
KoonepaTMBHoro caMoynpaBaeHMa (c’e3A aejie- 
raTOB, oGipee coGpaHMe, Ha6,JiioaaTejibHbiíi co- 
BeT m t . n.) b aaMMHMCTpaTMBHOM nopaAKe H e  

TOabKO no npMHHHe HeCOOTBeTCTBMa 3TMX pe- 
ineHMÜ 3aK0Hy mjim ycTaBy, ho TaKxce m no 
ApyrMM „BaxiHbiM npMHMHaM” . /ío  HacToaipero
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BpeMeHM npaBO OTMeHbi TaxMx pemeHMií npn- 
Haaaeacaao to jib k o  cyay m  npHTOM j im iiib  b  cay- 
aae HecooTBeTCTBMH peméHMH ycTaBy mjim 3a- 
KOHy.

8) Bocnoanaa c t . 36 3aK0Ha ot 21 Maa 1948 
roaa, h o b b im  3b k o h  nocTaHOBjiaeT, h to  IleH - 
TpajibHbiíí KoonepaTMBHbiil C0103 (BepxoBHbiM 
KoOnepaTMBHblfí COBeT) MOHCeT ynOaHOMOHMTb 
jiMKBHAapMOHHyro xom m ccm io  3aKpbiToro Koone- 
paTHBa MJWÍ X03HMCTBeHH0r0 oG’ejIMHeHMH K ne- 
peaane nojiHOCTbio m jim  nacTMHHO aBMacMMoro 
m  HeflBMJKMMoro MMymecTBa b  ynpaBJieHMe 
m  nojib30BaHMe xoonepaTMBa mjim  rocyaapcTBeH- 
Horo npe^npMHTMH m k  onpeaeaeHMio ycjiOBMM 
nepeaann npaBa co6c t b6h h o c tm  Ha Taxoe MMy- 
mecTBO, nocKOjibKy sto  SyaeT o6ocHOBaHO Hyac- 
flaMM njiaHOBoro HapoflHoro xo3HMCTBa.

KpoMe npMBe/ieHHbix Bbirne cymecTBeHHbix 
M3MeHeHMÍí 3aKOHOB 1920 m  1948 roflOB, npM- 
cnocaóJiMBaiomMx h x  k  noTpeÓHOCTaM Texyme- 
ro  MOMeHTa, h o b m m  saKOH coaepacMT pejibiM paa 
6ojiee MejiKMx M3MeHeHMM, xoTopbie yripomaioT 
HexoTopbie npeflnMcaHMH 3?koh3 1920 roaa 
( y c T p a H e H M e  o 6 H 3 a H H O C T M  n y 6 jiM K O B a T b  3a n M C M  

b  peecrp, coxpameHMe cpoxoB rjik npea’HBae- 
HMH 33JI|OJIJKeHHCCTM BO BpeMH JIMKBMflaiIMOHHO-
ro npopecca, nepeBoa naa naeHa b  caynae ero 
nepexoaa ms oflHoro xoonepaTMBa b  apyro íí 
m  t . n.).

flanee, h o b b im  3axoH BbiaepxMBaeT pe jib iü  
paa CTaTeii 3axoHa 1920 r., ycTaHaBJiMBaioiHMX 
Haxa3aHMa 3a pa3Hbie npecTynjieHMH, coBep- 
meHHbie b  CBa3M c fleaTejibHOCTbio xoonepaTM-

Ba, BBM/ly TOTO, HTO 3TM KapaTe jIbH b ie  CaHKIJMM 
yace npeaycM O Tpenb i M anbiM  yronoB H b iM  xo- 
AexcoM.

TaxMM o6pa30M, nocne o6HapoaoBaHna ho bo -  
ro 3axona, xoTopbiM BCTynnn b  aeiicTBne co a Ha 
ero onySaMxoBaHMa, MCTOHHMxaMM xoonepaTMB- 
Horo npaBa b  HacToarpee BpeMa aBnaioTca: M3- 
MeHeHHbiM 3axoH o xoonepaTMBax 1920 roaa 
m He3HaHMTejibH0 M3MeHeHHbiM 3axoH 1948 roaa 
o IleHTpaabHOM KoonepaTMBHOM Corc)3e n  xo - 
onepaTMBHbix oS’eaMHeHnax.

3axoH 1948 roaa rnaBHbiM o6pa30M xacaeTca 
opraHM3au;MM IJeHTpanbHoro KoonepaTMBHoro 
Cox)3a m  xoonepaTMBHbix 06’eaHHeHnn m  coaep- 
hcmt HeOojibinoe xonnaecTBo MaTepnanbHO-npa- 
BOBbix nocTaHOBaeHMM. M3MeHeHHbiM ace 3axoH 
1920 roaa conep>xnT npenMymecTBeroioo MaTe- 
pnaabHO-npaBOBbie nocTaHOBneHna m  Hapaay 
c 3t m m  HexoTopbie nocTaHCBJieima cJiopManbHO- 
npaBOBOro xapaxTepa.

0 6 a  3axoHa B03naraioT Ha HeHTpanbHbin K o -  
onepaTMBHbiM C0103 3a6oTy 06 SBonioijnoHHOM 
pa3BMTMM xoonepaTMBHoro npasa m  xoonepapnn 
Boo6iu;e ao Toro BpeMeHM, xoraa 6yaeT 3aBep- 
ineHa nepecTponxa CTpyxTypbi xoonepapMH m 
BooSine Bcero o6o6m;ecTBneHHoro xo3ancTBa. 
T o ra a  Ha onepe^b ^ hh 3axoHoaaTenbHoro opra- 
Ha GyaeT nocTaBaena xoflncJjMxaiiHH HOBoro xo 
onepaTMBHoro 3axoHa, coaepxcaipero xax  MaTe- 
pnaabHO-npaBOBbie, Tax n cjDopManbHO-npaBO- 
Bbie nocTaHOB.iieHMa (ao cnx nop pacnbiaeHHbie 
B o6 o m x  yxa3aHHbix Bbirne 3axoHax) m  cooTBeT- 
CTByiomero f ly x y  copnanncTnHecxoro cTpoa.

O IIEPEM EH E 1/1 y  CT AHOB JIEHMM MMEH M OAM M JIM fl

Bo BpeMa aaMTeabHOM b o m h b i m  oxxynapnn, 
oiMiMHaBinenca yjxacHMMM roHeHnaMn npoTMB 
eBpeeB m  noaaxoB, m ho tm c  napa 6bi.nn Bbrayac- 
aeHbi yxpbiBaTbca ot npecneaoBaHnn, MeHaa, 
Meixay npoHMM, cbom  c^aMnann, noab3yacb 
nceBaoHMMaMM n t . n. KpoMe Toro, b  6ype bo -  
eHHbix pa3pymeHMM MHorne noabcxae rpaxcaa- 
He JIMIUMJIMCb cbo m x  aoxyMeHTOB, yaocTOBepe- 
hm m  aMHHOCTM, nacnopTOB.

>Ke.naa HailTM Bbixoa M3 cosaaBiiieroca noao- 
ixeHMa, npaBMTeabCTBO npM3Haao neoSxoan- 
MbiM M3aaTb aeKpeT ot 10 Hoa6pa 1945 roaa, 
xoTopbiM yperyanpoBaa sto t  BaiKHbiM aaa o5- 
mecTBeHHoro nopa^Ka Bonpoc. BnocaeacTBMM 
3to t  aenpeT 6bia M3MeHeH h o b b im  aenpeTOM ot 
28 oxTa6pa 1947 roaa.

Ha ocHosaHMM M3MeHeHHoro aeKpeTa ot 10 
Hoa6pa 1945 roaa xaixaLiM noabCXMÍí rpaacaa- 
h h h  MMeeT npaBO nepeMeHMTb MMa m ćpaMMmm 
b  to m  caynae, ecan sto  Bbi3biBaeTca BaacHOM 
npMHMHOM. 3 to  yace 3HaHMTeabHoe pacuinpeHMe 
npaBa Ha nepeMeHy dpauvumvi, Tax xax 3axoH 
1930 roaa, aaücTBOBaBiHMM ao M3aaHMa asnpe- 
Ta, pa3pemaa nepeMeHy (JiaMHann Toabxo 
b  to m  caynae, ecan OHa 5biaa HacMeuiaMBOM 
Man no3opHiaeM.

ycaoBMeM noaaHM npoineHMH o nepeMeHe 
MMeHM nan cJiaMnaMM HBaneTCH Haannne noab- 
cxoro rpaixaaHCTBa; aaa anu; ace, He HBamo- 
ipMxca rpaacaaHaMM xaxoro-aM6p rocyaapcTBa, 
t . e. He MMeiomnx rocyaapcTBeHHOM npM H aa- 
aeacHOCTM, —  MecToacMTeabCTBO Ha TeppMTopMM 
noabcxoM pecny6anxn.

HexpeT nepenncaaeT npMHMHbi, aaiomne npa- 
BO Ha nepeMeHy dpaMvuivm, HeaocTaTOHHO mc-  
HepnbiBaioiaMM o5pa30M. Ct . 3 § 2 aenpeTa raa - 
c m t : ,,B  nacTHOCTM MMeeTca Haanpo BaacHaa 
npMHMHa b  to m  caynae, xoraa anpo, xoaaTan- 
CTByioiuiee o nepeMeHe 1) ho c h t  c^aMManio no- 
3opain;yio mjim  HacMeinaMByio, aM6o He cooTBeT- 
CTByromyio aocTOMHCTBy neaoBexa, 2) noab30- 
Baaocb apyro íí c^aMMaMeii (BoeHHbiM nceBaoHM- 
m o m ) b  nepnoa BpeMeHM c 1 cenraSpa 1939 roaa 
no 9 Maa 1945 roaa, cayaca b  noabcxoM B o ii-  
cxe, B COH33HOM apMMM, B noabCXOM BOeHHOii 
cflOpMaiIMM, B napTM3BHCXOM aeMOXpaTMHeCXOM 
OTpaae, óopoBineMca 3a He3aBMCMM0CTb n o a b - 
u im , e  rpynne 5oeBOM aeMoxpaTMnecxoM opra- 
HM3au;MM, 6opoBmeMca npoTMB HeMeuiXMx 3a- 
xBaTHMxoB, m  ycepaHO BbinoaHaao cbom  aoar,

3) noab30Baaocb a p y ro ii dpamvijmevi (xoHcnM- 
paTMBHbiM nceBaoHMMOM), npMHMMaa ynacTMe
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b no^nojibHOM Gopb6e npoTHB HeMepKHx 3a- 
XBaTHHKOB, 4) nojib30Bajiocb A pyro ił cpaMHJiMeił 
(oxpaHMTejiBHBiM nceBflOHMMOM) c peabio 
yxpbiTb ce6a ot Hacnana HeMen;KHx 3axBaTHH- 
KOB MJIM  HX nOCoSHMKOB, 5) HOCHT HenOJIbCKyK) 
c^aMMjmio, 6) hocht cJiaMi-ianio, sBynaipyio, xax

3aaBJieHHe o nepeMeHe cjaaMHaHH npocnTeab 
noaaeT opraHy oGipeił aaMHHHCTpapHH 1-eił h h - 
CTaHpHK (b ye3^HOM MacnrraSe), b oxpyre  ko- 
Toporo HaxoanTca ero MecTOJKMTejibCTBo; ecan 
JKe oh He npoJKHBaeT BHyTpn CTpaHbi, to —  no 
nocjie^HeMy MecTOJKHTeabCTBy b Ilo jibm e ; x o r- 
aa h  TaKOBoro HeT, cooTBeTCTByiomHH opraH Ha- 
3HanaeT M hhhctp OSipecTBeHHOH A amhhm - 
CTpapHH.

OpraH 1-oii HHCTaHpHM npoH3BoaMT paccae- 
aOBaHne c nejib io BbiacHeroia npHHHH, noSyanB- 
m n x  npocMTejiH oGpaTHTbca c npocbSoił o ne
peMeHe cjaaMn.Jinn, nocjie nero nepecbiaaeT npo- 
meHne c ycTaHOBaeHHbiMH aaHHbiMn opraHy 
oGipeił aaMHHHCTpapnH 2-oń MHCTaHnnH (b Boe- 
BOflCKOM MacuiTaSe), KOTopbiił bbihocht nocTa- 
HOBJieHne. B tom cjiynae, xoraa pean naeT 
o nepeMeHe BoeiiHoro nceBflOHMMa, nocTaHOBae- 
Hne BbiHocuTCfl no noayaeiiHH oT3biBa M mhh- 
cTpa HanjnoHajibHoń OGopoHbi, KOTopbiił no 
aaHHOMy Bonpocy MoaceT CHecTHCb c KOMaH- 
ayiorpHM cooTBeTCTByronjjHM BoeHHbiM oxpyroM 
nan  flance BOoSipe nepeaaTb eMy sto fle jio.

BaxiHeninnMH npnnnHaMH OTxa3a b nepeMe
He ćpaMHjum hbjihiotch caynan, xoraa „cTopoHa 
CTpeMUTca rio jiynuTb HCTopnneCKyro (JjaMnanio 
mjih cjaaMnjinio npocjiaBJieHHyro Ha HHBe K y jib - 
Typbi, nojiMTunecKOił, oGrpecTBeHHOH mjih bo- 
eHHoii aescTejibHOCTM, jimSo jxe  ecan HMeeTca 
ocHOBaTejibHoe onaceHne, hto jinn;o xaonoaeT 
o nepeMeHe 4)aMnjinM c nejib io oSaeraKTb ce6e 
npecTynnyio ae^TejibHOCTb, BecTM HeaoSpoco- 
BecTHyio KOHKypennnto, jimGo HMeeT Haiwepenne 
yKjiOHMTbCH ot rpaJKaaHCKoił ru in  yroaoBHoii 
OTBeTCTBeHHOCTn”  (ct. 7 aexpeTa ot 10 HoaGpa 
1945 roaa).

HoBaa, H3MeHeHHaa cjaaMHJina peaHKOM 3aMe- 
HaeT npeacmoio, (ecan 3aHHTepecoBaHHoe anpo 
He caeaaao orOBopKn 06 ocTaBaeroin ee Hapa- 
ay c hoboh, a opraH BJiacra 3Ty orOBopny 
yTBepana) h  nepexoanT TaiOKe k  >Kene h  Heco- 
BepmeHHoaeTHHM aeraM. OanaKO iKene npepo-

CTaBaaeTca npaBo He BOcnoab30BaTbca nepeMe- 
hom 4)aMnaMH.

n o  pacnopajKOHMio Bbmocaipero penie HHe 
oprana BaacTH M3MeHeHHaa cpaMiuina 3anncbi- 
BaeTca b KHiiry poacaeHHii n  SpaKOB (ran  Ha3bi- 
BaeMbie KHnrn rpaacaaHCKoro cocToaHna) h  ony- 
GanKOBbiBaeTca 3a caeT 3anHTepecoBaHHoro jih - 
pa b HanSoaee pacnpocTpaHeHHoił MecTHon ra- 
3eTe. n p n  naanann BaxcHbix npnnHH otm pac- 
nopaJKeHiia MoryT He BbinoaHaTbca.

KpoMe 3anHTepecoBaHHoro jmpa, Ha nepeMe- 
Hy dpauiijmw  HMeeT npaBo h  HMCXoaaniMM poa- 
CTBeHHHK yMepinero, KOTopniił no.iib30Ba.nca bo- 
eHHblM MJIM KOHCnnpaTHBHblM nceBaoHHMOM; OH 
HMeeT npaBo xaonoTaTb 06 H3MeHeHHH (JiaMH- 
JIHH Ha TOT >Ke nCeBaOHHM.

B to KacaeTca nepeMeHbi HMeHHj to , KpoMe 
TaxHx a<e npHHHH, KOTopbie aaioT; npaBo Ha ne- 
peMeHy ćpauMJiMM, ae^peT nepeancaaeT eipe 
cjieayroinne BaacHbie npHHHHbi: Ha-imane
yMeHbuiHTeabHoro HMean, KOTopoe b npaKTHKe 
He npHBHaocb, hjih  HMeeT ypoa^HByio cfiopMy, 
an6o aee no CBoeił cyiipiocTH aBaaeTca cJiaMH- 
anen. OpraHOM, BbmocaipHM peuieHHe o nepe
MeHe HMeHH, aBaaeTca opraH oGipeił aaMHHH- 
CTpapHH 1-o ii HHCTaHpHH.

3aaBaeHHe o nepeMeHe HMeHH hjih  cjsaMMann 
no npHHHHaM, CBHSaHHbIM C Heo6xOaHMOCTbK)
yKpbiBaTbca b nepnoa bohhbi ot 1939 roaa no 
1945 roa, caeaoBaao noaaTb ao 31 asnaSpa 
1948 roaa (HOBeaaa ot 28 OKTaSpa 1947 ropa).

ycraHCBaeHHe h  npeaocTasaeHHe c|jaivraaidi 
H HMeH

n p n  HaaHHHH COMHeHHH B npaBHabHOCTH 
npoH3HOineHHa mjim HanepTamia ćpaMMJiMM, 
yCTaHOBaeHHeM otoh ^aMHJiHH 3aHHMaeTca op
raH oGipeii aaMHHHCTpapHH 2-OM HHCTaHpMH no 
aoaaiHocTH nan  >kc no 3aaBaeHHio 3aHHTepeco- 
BaHHoro anpa ToabKO b tom cayaae, ecan Ta- 
KOBoe aBaaeTca noabCKHM rpaacaaHHHOM hjih 
ace, npoiKHBaa b noabine, He HMeeT rpaaiaaH- 
CTBa hh oanoro H3 rocyaapcTB.

Ecan HyiKHO a&Tb (¿aMMamo .irapaM nan ae- 
thm  HeH3BecTHoro npoMcxoxcaeHHa, to sto bbi- 
noaHaeT opraH oGipen aaMHHHCTpapHH 2-om h h - 
CTaHpHH (BoeBoacKoił), npeaocTaBaeHHe ace 
HMeHH ocyrpecTBaaeT opraH oSipeH aaMHHH- 
CTpapHH 1-OH HHCTaHD|HH.
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s a j ía ™  IJOJIŁCKOH íi A

OflHMM H3 npOHBJieHMM 3 a 6 0 T Ł I  O paCinnpeHHH 
n yrnySaeHnn TpyAOB no sonpocaM, CBH3aHHBiM 
c BHeniHeñ ToproBaeñ, asnaca flenpeT ct 28 
ceHTa6pa 1949 r. 06 yapexiAeHHH üoabCKoñ 
Ila jiaTb i BHeniHeñ ToproBJin.

Ila jia T a  ripn33aHa CTaTb opraHOM Aaa necae- 
flOBaHnñ n  BbipaxteHna cbohx MHeHnñ, a Taxm e 
fljiH cofleiłcTBMH npaBMTejibCTBeHHbiM yapexcAe- 
h h h m , b nepByio oaepeAb MnHHCTepcTBy BHern- 
Heñ ToproBJin, nan  paBHO n  yapexcAeHnaM 
n opraHM3an;nHM, BeAyipnM ToproBbie o riepannn 
n  BbinojiHHiom;nM CBH3aHHbie c BHeniHeñ xopro - 
eaeñ y c jiy rn .

B Kpyr 3aAan Ila n a fb i BHeniHeñ ToproBJin 
bxo aht  nocTeneHHan pa3pa6oTxa oTAeabHbix 
BonpocoB. H nocTOHHHoe Ha6jnoAeHne, flaSbi 
npaxTnxa npnMeHanacb k  Tpe6oBaHnaM Han6o- 
Jiee BbiroAHoro n x  paspemeHna. IlaaaTa, 
HJieHaMH KOTopofi no 3aKOHy ot 28 ceHTn6pa 
1949 r. coctoht: pem pajibHbie yapexiAeHHH 
BHeniHeñ ToproBan, npeAnpnaTna MopenaaBa- 
Hna, nopTOBbie n MexcAynapoAHoñ oiccneAnpnn, 
IIoabCKníí HapoAHbin" BaHK, ToproBbiñ BaHK, 
BceoSipee yapexiAesne B 3anMHbix CTpaxoBa- 
hmm , O6mecTB0 IlepecTpaxoBKn „BapTa”  k  Co- 
oSmecTBO HMnopTepoB n SxcnopTepoB, Sy^eT 
ro ił oSipeñ naaTc^opMoñ, r^e Bee B3anMOAeñ- 
CTByiomne b peaan3an;nn BHeniHeñ Top-
roBan cjoaKTopbi ciaoryT B036yxiAaTb n ocBe- 
maxb BbiflBnraeMbie exceAHeBHoñ npaKTHKon 
npoSaeMbi.

OcBerpeHnn oth , AonoaHeHHbie n3yaenneM 
OTfleabHbix BonpocoB, cocTaBaT BcnoMoraTeab- 
Hbiñ MaTepnaa Aaa peineHHñ n pacnopaxcerooi 
Haninx rocyAapcTBeHHbix BaacTeñ.

ynnaToxceHne MHornx AOBoeHHbix SnSanoTeK 
n aacTbie nocaeBoeHHbie n3MeHeHKa b oSaacTH 
3arpaHnaHoro 3aKOHOAaTeabCTBa aBnancb npn- 
annon Toro, xto  Hanie 03HaK0Maenne c 3arpa- 
HnaHbiMM npaBnaaMM, peryanpytoiHHMH Topro- 
Bbie o6opoTbi c 3arpaHMn;efi, npaBnaaMn p,eBH3-

BŁI1IJIATBI M HO CTPAHIÍAM ,

JJeBH3Haa KoMMCcna Bbmecaa caeAyroujee 
nocTaHOBaemie (ot 13 0KTa6pa 1949 ropa N° 48) 
no Bonpocy 06 oxasaHnn ycayr n BbinaaTax 
b noab3y HHOCTpaHpeB, paSoTaioinnx b Iloanm e:

Bnpeflb Ao OTMeHbi pa3pemaeTca, b cooTBeT- 
ctbh h  c noabCKHMH AeBH3HbiMH npaBnaaMM, 
noabCKMM yapexiAeroiaM n npeAnpnaTnaM npo- 
h 3bo ahtb  HHocTpaHpaM Bcaxoro poAa ycayrn  
h  BbinaaTbi b  3aoTbix, npnanTaxomneca h m  3a 
nx pa6oTy b  Iloabn ie  Ha ocHOBaHnn AoroBopoB,
He npoTHBopeaamnx AeñeTByioiHHM b Iloabm e  
npaBnaaM o npeAOCTaBaeHnn paSoTbi HHOCTpan- 
paM.

3aKaK>aaeMbie c HHOCTpaHpaMH AoroBopbi 
AoaxcHbi coAepxcaTb oroBopny, comacno koto-

Tfcl BHEIIIHEW  TOPrOBJIH

HbiMn, TaMoxceHHbiMn H t . n. npeACTaBnaeTca 
ann ib  aacTnaHbiM.

Sapanen IlaaaTbi n  6yAeT b otom OTHomeHnn 
coSnpaHne n nocToaHHoe nonoaHeHne Bcex 3a- 
rpaHHHHbix npaBna, xacaromuxca oSaacra 
BHeniHeñ ToproBan, b npeAeaax npaKTjiaecKHx 
Hy^KA Haninx BaacTeñ n ToproBbix opraHH3a- 
pnñ.

IlaaaTa Aoaxcna CTaTb, nooTOMy, nyHKTOM 
Ha6aioAeHnñ, nccaeAOBarani n  noAaan cbomx 
MHeHHH, c TeM, HToSbi ee pa3pa6oTKn, BHyrne- 
Hna m MHeHna cnoco6cTBOBaan oSaeraemno 
TPyAHbix n caoxíHbix 3aAaHnn Tex cJiaKTopoB, 
ot KOTopbix 3aBncaT peuieHna n BbinoaneHne 
onepapnñ.

BMecTe c TeM IlaaaTa npn3BaHa ra ione  k  b h - 
nonHerono n peaoro paAa HenocpeACTBeHHbix 
3aAan. ,

Bo3pacTaHne Harnero xo3añcTBeHHoro noTeH- 
pnaaa, cnocoGcTByiomee yBeanaeHHKi Koanae- 
CTBa TOBapoB, M36biTOK KOTopbix 6aaronpnaT- 
CTByeT OKcnopTy, Bbi3biBaeT b to xte BpeMa He- 
oSxoahmoctb nocToaHHoro, cncTeMaTnaecKOro 
n OTBenaroipero pyKOBOAHipuM HaaaaaM Hainen 
ToproBoñ noanTHKn MHc|)opMnpoBaHna 3arpaHH- 
p w  o Haninx oxcnopTHbix bo3moxíhocthx, a paB- 
HbiM o6pa30M n o KaaecTBe n CBoñcTBax npeA- 
aaraeMoro TOBapa.

IlaaaTa BHeniHeñ ToproBan nepeHaaa c|dvhk- 
Ahh IIpoMbiniaeHHO - ToproBoñ IlaaaTbi b o6- 
aacTn ToproBan c 3arpaHnu;eñ, b aacTHOCTn —  
BbiAaay CBHASTeabCTB o noabcxoM nponcxox i- 
AeHnn TOBapoB, yAOCTOBeperoie cJiaKTyp, ycTa- 
HOBaeHne n Ha3HaaeHne OKcnepTOB n t . n.

IIpeAbiAyniee noaoxceHne Benjeñ, npn koto- 
poM IIpoMbiiuaeHHO - ToproBbie IlaaaTbi, aBaa- 
acb npeACTaBUTeabCTBOM aacTHoro ceKTopa, bbi- 
nojiHaan b to xce BpeMa oth 4)yHKn;nn paBHbiM 
o6pa30M n b OTHomeHnn k noaHOCTbio 0606- 
mecTBaeHHoñ BHeniHeñ ToproBne, npeACTaBaa- 
aocb aBaeHneM b HeKOTopoñ creneHn HeHop- 
MaabHblM.

PA B O TAIO IIiM M  B nO JIbU IE

poñ npnanTaionieeca no AoroBopy B03Harpaxc- 
AeHne He Moxcex nepeBOAMTbca 3arpaHnu;y hh  
peanKOM hm  aacTHHHO.

CoraacHo abbhshbim  npaBnaaM, AoroBopbi 
o B03HarpaxíAeHnn nHOCTpaHpeB 3a paóoTy 
b IToabine, KaxoBoe (B03HarpaxcAeHne) aoxxího  
6bitb  nepeBeAeHO paSoTOAaTeaeM noaHOCTbio 
nan  x ie  aacTnaHO 3arpaHnn;y, MoryT 3aKaio- 
aaTbca ncxaioanTeabHo no noayaeHnn coraacna 
JíeBn3H0ñ KoMnccnn Ha ycaoBna naaTexceñ, 
n3aoxceHHbie b npeACTaBaeHHOM eñ npoexTe ao- 
roBopa, no KOTopoMy AoaxceH 6biTb 3acaymaH 
npeABapnTeabHbiñ ot3bib cooTBeTCTByioinero 
BeAOMCTBeHHoro opraHa. 3 to nocTaHOBaeHne He 
KacaeTcn naaTexceñ, npnanTa io iiinxca no hm -
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•TTOpTHblM JIHpeH3HHM MnHHCTepCTBa BHeniHeii 
ToproBJiH.

3aHBKH o nepeBOfle sarpaHupy Bcero mjim 
nacra B03HarpaiKfleHMH, ycTaHOBJieHHoro poro-
B O pC M , O A O Ô pe H H B IM  ¿JeB M 3 H 0 Ü  K O M M C C H e fí, B H O -

CHT paöoTcpaTejin, ccbijiaacb Ha paTy m H O M e p  
cooTBeTCTByioipero pemeroia J[eBH3H0Ü K o - 
MMCCMM.

B CBH3H c yKa3aHHBiM B B une nocTaHOBJie- 
Hneiw cjiepyeT oTMerara, hto :

1) HpaBo Ha y c jiy ra  npnHapjiejKKT tojibko 
peñcTByioipMM b ñ o jib iue  ynpexcpeHnaM m 
npepnpnaraaM, ho othiopb He nacrabiM jinpaM, 
paace u oóaapaioipHM MecTOiKHTejibCTBOM BHy- 
Tpn CTpaHBi, nocKCJibKy ohm He BepyT b Heíí 
upeAnpMHTMH ;

2) C ppyro ií cTopoHbi nojiyaaTejieai MoaceT 
ôbiTb Jiioßoe 4)M3MtíeCKOe MJIM lopupunecKoe pu 
po, KCTopoe corjiacHO peBH3HOMy npaBy CHHTa- 
eTCH b I lo jib m e  HHOCTpaHpeM. 3 to Te Jiwpa, ko - 
Topbie He HMeioT b IIo jibH ie nocToamioro Me- 
CTOHCMTejIbCTBa HJIH JKe nOCTCHHHOrO MeCTOnpe- 
ÖblBaHMH, nCCKOJIbKy peHb MAßT o6 KipMAHHe- 
CKMX jm pax. CjieAOBaTejibHO, peBH3HbiM mho-

CTpaHpeM MOxceT öbitb TaKHce jhoóom nojibCKMÍr 
rpaíKAaHMH, nocTOHHHO npoxm B aio ipM M  He 
b rioA b ine , a sarpaH M peñ.

3) 0 6 ’eXTOM y c j iy r  MoryT öbitb  tojibko  T a ra e  
npepMeTbi, oöopoT KOTopbiMw pa3pemeH b 
n o jib m e . H eponycraM , HanpMMep, oöopoT 30Jio- 
TOM, BajHOTOÍÍ M 3arpaHHHHbIMH peHHbIMH 6yMa- 
raMH. xI to KacaeTCH peHer, to ru ia re îK  cnj-rraeT- 
ca aeraabHbiM  tojibko  b nojibCKOÜ BaaiOTe, t . e. 
3JIOTBIMM. 3aTO HeT o rparo ineH iin  pa3Mepa 
ynaaHMBaeMbix cyMM.

4) BeipeBbie ycjiyra m njiaTexm  CHMTaiOTca 
AefícTBMTeabHbiMK, ecjiM OHM npMHHTaiOTca no 
AoroBopy 3a Tpyp MHOCTpaHpa, pa3 peineHHbiñ
a A M H H M C T p a T H B H b lM H  B J ia C T K M H  K a K  B O T H O IH e -

HMH ero popa, Tax m npwHMMaa bo EHMMatrae 
BbinoaHaioxpyio ero jihhhoctb, t . e. MHOCTpaHpa.

5) flo roB opb i OTHOCMTejibHo BbinaaT hjim  oxa- 
3aHna y c j iy r  b H o jib in e  pojijkhbi saKjnonaTBca 
b nncbMeHHOM Bnpe m copepxcaTb oroBopKy, co- 
raacHO KOTopon Hejib3a nepeBopuTb B03Harpaxc- 
AeHMH 3arpaHMpy.

6 ) ÆeBKSHOM K omucchh npHHaAaeacHT npaBO 
pa3pemaTb, no 3 aaBJieHMio CTopoH, nepeBop Ta- 
Koro B0 3 HarpajKAeHMa 3 arpaHnpy.



COßEPM AHM E n P E A M flym E rO  HOMEPA

IïojiBCKoe MnoTe*iHoe npaBO
Tocy^apCTBCHHO - X03HMCTBCHHI.IH apGnTpaîK 
IIojiJbCKoe aBTopcKoe npaso

Oô’eKT n cyô’eKT aBTopcKoro npaBa 
3aipnTa aBTopcKHX npaB n jimhhoctm aBTopa 
OrparamemiH oô’eivra 3amHTbi aBTopcKHX npaB 
rpannnb i 3am;nTbi asTopcKnx npaB bo BpeMeHn 
Ilepeflana aBTopcxoro npaBa

M3MeHeHHH b KOfleKce rpajK^aHCKoro cŷ onpoM3BOflCTBa
nopnfliOK npon3BOflCTBa no AejiaM o cynpyxtecKHX ajin- 
MeHTax *
IIpn3HaHne 6paxa HeflencTBMTCJibnbiM

M3MCHCHHH B KOflCKCe yrOJIOBHOrO Cy^0np0H3B0flCTBa 
PyKGBOfljiiuMe iianajia OTnpaBJieroia npasocy^HH 
M bimchchhh b 3aKOHe 06  oSipeM cy^oycrponcTBe

OpraHH3an;nH cyppycTponcTBa

PemcHMii h pa3 ’iicneiiMH BepxoBHoro Cyna no yro.7ioBHi.iM ^ejiaM  
PemeHMîi n pa3’acHeHiia BepxoBHoro Cy^a no rpaiK^aHCKHM 

^ejiaM
Xo3fliicTBeHHbin njiaH c npaBOBon to hkh  3penna 
K a3eim aa nonuinna  
KoMMyHajibHbie t|mHaHCbi H «aaorw

no3eMCJibHbin na.nor 
HaJior c xonefi 
KBapTnpHbiH Hajior 
H aaor c hbjjbujkhmoctu

<Poh,o( iK nanupioro  Xo3ancTBa 
Iiopi.ua c HcrpaMOTHOCTbio
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