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ERRATA.
Page 16, col. 2, line 3 from bottom, fo r  “  defendant ”  
read  “  plaintiff.”
Page 34, col. 1, line 15 from bottom of head-note, afte r 

“  b ill of lading ”  in se rt the word “  incorporate.”
Page 34, col. 1, last line of foot-note, fo r  the word  

“  former ”  read  “  shipowner.”
Pages 360-368, fo r  “  Stormvart Maatschappy ”  read 

“  Stoomvart Maatschappy.”

Page 523, col. 1, line 23 from bottom, fo r  ‘ ‘ 3th sub
section ”  read  “  9th sub-section.”

Page 540, col. 1, line 11 from top, fo r  “  allowed ”  read 
“ disallowed.”

Page 567, col. 2, line 10 of head-note, a fte r the words 
‘ loss sustained ”  insert “  by.”

Page 589, col. 2, line 17, afte r the word “  defendants ”
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ABANDONMENT.
See Marine Insurance, Nos. 9, 10, 18, 1 V-Salvage, Noe. 

8, 9.

ACCOUNTS.
See Marine Insurance, No. 5-Mortgage, No. 4-S h ip -  

owners, Nos. 2, 4, 5, o.

ACT OF CONGRESS.
See Lim itation of L iab ility , No. 14 -  Maritime 

Insurance, No. 26.

ADJUSTMENT.
See General Average, Nos. 1, 2, 3, 4.

a d m ir a l t y .
See Collision, No. 13 — County Courts Admiralty 
^Jwrisdiction, No. 4—Jurisdiction, No 1-M a nn e  

Insurance, No. 14-Practice, Nos. 20, 27.

ADMIRALTY CHARTER. 
See Marine Insurance, No. 14.

CHARTER COURT ACT 1861.
See Carriage of Goods, No. 7-C o llis ion , No. 23-S h ip -  

owner, Nos. i.

a d m ir a l t y  d iv is io n .
„  . . t,t„ 0 19 27—Jurisdiction, Nos. 2, 3,See Collision, Nos. 13, ¿o, ■> >

9] jo  —Practice, Nos. 13, -A  27.

ADMIRALTY JURISDICTION.
See County Courts Admiralty Jurisdiction-Jurisdic- 

tion.

ADMISSION.
See Salvage, Nos. 16, 18.

ADVANCES.
See Ship’s Husband, Nos. 2, 3.

AGENT.
„  • „ r  flnnds Nos. 5, 8—Marine Insurance,

^ N o s T S , '  2 8 - s J ’e of Shyp, Nos. 1, 2-Shipowner 
Nos. 2, 5.

AGREEMENT.

a m e n d m e n t .
See Practice, Nos. 17, 18, 29.

ANCHOR.
See Collision, No. 65.

APPEAL.

APPORTIONMENT.
See Practice, No. 5—Salvage, Nos. 2, 4, 5, 6.

a p p r e n t ic e .
See Shipowner, No. 1.

APPROPRIATION TO CONTRACT.
See Marine Insurance. Nos. 16, 17.

ARREST.
ee Bottomry, No. 5—Jurisdiction, Nos. 4, 5, 6, 9— 
Marine Insurance, No. 2—Material Men, No. 2—

ASSIGNEES.
See Limitation of L iab ility , No. 1 -M a rin e  Insurance, 

No. 1—Ship’s Husband, Nos. 2, 3.

AVERAGE.
See General Average.

AVERAGE ADJUSTERS. 
See General Average, Nos. 1, 2.

AWARD.
See Salvage, Nos. 2, 3, 9, 10, 11, 25, 26.

BAIL.
See Collision, Nos. 23, 24—Material Men, No. 1— 

Mortgage, No. 2—Practice, Nos. 11, 12—Salvage, 
g—Shipowner, Nos. 8, 9. (As to safe return 

when ship chartered, see note, p. 226.)

BARGE.
See Salvage, Nos. 20,27—Tug and Tow, No. 4. 

BARRATRY.
Sn« Marine Insurance, No. 2.

BILLS OF LADING.
See Carriage of Goods, Nos. 1,2, 3, 4, 5, 7, 8, 9,11, 13, 

14, 15,20—General Average, No. 8—Sale of Goods.

BILLS OF LADING ACT.
See Carriage of Goods. Nos. 7, 15.

B ILL  OF SALE.
See Sale of Ship, No. 3.

BLOCKADE.
See Charter-party, No. 1.

BOARD OF TRADE.
See Wages— Wrecks and Casualties.

BOND.
See Bottomry, No. 4—Marine Insurance, No. 3.
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SUBJECTS OP CASES.

BOTTOMRY.
1. Governing law—Law of flag—Foreign ship— 

Communication w ith  owners.—VVhen cargo is 
shipped on board a foreign vessel i t  beoomes subject 
to the law of the flag of the ship in which i t  is 
shipped, in incidents arising out of the contract of 
shipment, and with regard to whioh the contract is 
silent. A  person shipping goods on board a foreign 
ship pnts them on board to be dealt w ith by the 
law of the country of the ship, unless there is 
a stipulation to the contrary, and i f  that law does 
not render communication w ith owners necessary 
before a bottomry bond is made, the want of suoh 
communication is no defence to an action on the 
bond. (Ct. of App., reversing Adm.) The Gaetano 
and Maria  ........ ..................................page m  535

¿. Governing law—Law of the flag—Foreign ship— 
Bottomry on cargo.—A  contract of bottomry, 
covering the cargo as well as the ship, is governed 
bytho lawof the flag, i.e., by the lawof the country 
to which the ship carrying the cargo belongs. Ct. 
of App., reversing Adm.) Gaetano and Maria. .470, 535

3. Interest of ter cessation of risk—Shipowner— Cargo
owners—Master's authority—The rate of interest 
ordinarily payable upon a bottomry loan and the 
premium thereon after the safe arrival of the 
ship at the end of the risk is 4 per cent, per 
annum, and a provision in a bond entered into by 
the master of a ship providing for the payment 
of 10 per cent, per annum interest is not binding 
on the owners of ship or cargo, provided the pro
vision was entered into without their knowledge 
(Adm.) The D .H . B ills  ...............................  20

4. Maritime risk—Payment due on arrival of ship—
Bond—An instrument by which a captain binds 
his ship to pay a sum of money for goods supplied 
withm “ six days after my arrival,”  means after 
the ship s arrival, and is an instrument of bot
tomry. (Adm.) The Cecilie ..............................  78

5. Practice Costs—Damages—Arrest.—Where the
holder of a hottomry bond arrests the vessel and 
freight on whioh the bond is secured before the 
bond is due, and the bond is paid at or before 
maturity, the shipowner is entitled to the costs 
occasioned by the proceeding, but not, in the 
absence of malice or gross negligence on the part 
of the bondholder, to damages. (Adm.) The 
Fndora...................................................... yg

See Lim itation of L iab ility , Nos. 1, 2—Marine 
Insurance, No. 3.

BR IT ISH  SHIP.
See Collision, Nos. 4, 17—Lim itation of L iab ility  

No. 6.

BROKERS.
See Marine Insurance, Nos. 4, 5—Sale of Ship, No. 2. 

CANCELLATION.
See Charter-party, No. 1—Ship’s Husband, No. 1. 

CARGO.
See Cargo Owners—Carriage of Goods—Stoppage in  

Transitu.

CARGO OWNERS.
See Bottomry, Nos. 2, 3—Collision, Nos. 30, 31, 35_

General Average, Noe. 7, 9,12-M a rin e  Insurance

Z irS s ’i  *“ ■ "■12- ” -»«»»• <*
CARRIAGE OF GOODS.

1. B il l of lading-Collision-Negligence of crew or 
secants—Judicature Act 1873, s. 25, sub-sect. 9.—
I  he right of shippers to recover for loss of goods

shipped under bills of lading and lost in consoquonco 
of a collision through the negligence of the ship
owners, or their servants, is not affected by the 9th 
1 i i T m 0?  of tl10 25th seotion of the Judicature
Act 1«73, because no variance previously existed in
suoh actions between the Admiralty rule and the 
common law rule, and that seotion only applies to 
actions arising out of collision brought by the 
owner of one ship against the owner of another or 
by the owner of goods on board one ship against 
the owner of another ship. (Q.B.Div.) Chartered 
Mercantile Bank of India, The, Sfc. v. The Nether, 
land Steam Navigation Company Limited...page 523

2. B il lo f  lading—Collision—Exceptions—Negligence 
of crew— Negligence of servants on board another 
ship—Liab ility  Of shipowner,—Where a quantity 
of specie was shipped on board the Crown Prince 
undorabillof lading which contained thefollowing 
exceptions : “  The act of God, the king’s enemies, 
restraint of princes and rulers . . . . accidents and 
damages from . . . .  collision , and a ll the 
perils, dangers, and accidents of the sea, rivers 
land carnages, and steam navigation of whatsoever 
nature a,nd kind soever, and accident, loss or 
damage from any act, neglect, or default whatso
ever of the pilots, masters, mariners, or other 
servants of the company, in navigating the ship, 
or from any deviation, excepted,”  and whilst on 
her voyage the Crown Prince came into collision 
w ith another steamship belonging to the same 
owners, and a quantity of the specie was lost, and 
the ju ry  found that this latter vessel was princi- 
pa y m fault, but that the Crown Prince was also 
m some degree to blame; the exception in the b ill 
oi lading as to collision did not proteot the ship
owners from liab ility  for a collision caused by the 
negligence or default of their servants on board a 
vessel other than the Crown Prince, neither wore 

Protected by the olause whioh excepted their 
liab ility  for the negligence of their servants, as 
that applied only to the negligence of their 
servants who were navigating the Crown Prince, 
and the defendants were held liable for the loss 
of the specie. (Q. B. D.) Chartered Mercantile 
Bank of India, The, #c.,v. The Netherland Steam
Navigation Company L im ite d .................... 523

3. B il l of lading in  three paHe—Indorsees—Delivery 
°J goods—Prior indorsement—Notice.— I f  one of a 
set ot bills of lading made in parts is produced to 
the master of a ship by the consignee or an in
dorsee, and the master has no notice or knowledge 
ot any prior indorsement of one of the other parts, 
he is justified m delivering the goods upon the 
part presented to him ; but, i f  he has notice or 

nowledge of two conflicting claims, he must 
dekver to the rightfu l holder at his peril, or inter- 
plead. (H of L. affirming Ct. of App. reversing 

F gP 17’1 GZyn, .Mills, Currie, and Co. v. Fast
ana West Ind ia Dock Company .......... 220, 345 580'

A. Charter-party-B ills of lad ing-Penalty fo r not 
signvng Non-delivery of Cargo—Damages—Con
version. W hen  by charter-party a master agrees 
to sign bills of lading as presented within twenty- 
our hours after the cargo is on board, or pay 4d. 

per day per registered ton for each day’s delay as 
damages, and afterwards refuses to sign bills of 
ladmg as presented,and sails without doing so, and 
the charterers indorse and send the unsigned bills 
to their consignees, who, acting under instructions 
from the charterers, when a small part of the cargo

df l rered’ in{orm the master that they 
shall deduct from the freight the penalty for not 
signing the bills of lading, and the master then
rafne«h? ? e8-thV , iSt ,°f  the car8°> the master’s refusal to sign bills of lading is a breach of con- 
tract on the part of the shipowner, but there is
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no conversion of the cargo by tho shipowner, and 
the owners of cargo are only entitled to nominal 
damages for the breach of contract, the non-delivery 
of the cargo being occasioned by their own act in 
instructing the consignees to make a deduction 
from the freight not authorised by the charter- 
party. (Ct. of App.) Jones v. Hough.......... page 248

5. Charterers—Sale of cargo by master—B ills  of 
lading signed by charterers—Agency—L iab ility .— 
Charterers of a ship are not liable for the improper 
act of the master of the vessel chartered by them 
in selling at an intermediate port a cargo put on 
board by shippers under an agreement w ith  the 
charterers, by which the latter, “  acting for the 
owners of the ship,”  agree to reoeive on board the 
ship the shippers’ cargo, and the shippers, after 
shipment, take from the master bills of lading 
(which the charter-party provided are to be signed 
as the charterers required) to their own order ; the 
master being the charterer’s agent only to receive 
the cargo and sign the bills of lading, and for 
nothing subsequent. (Ct. of App., affirming C. P.
Div.) Wagstaffv. Anderson and others.......163, 290

6. Costs—Charter-party—Breach ■—Non-delivery of
cargo.—Where, in an action for non-delivery of 
cargo, the plaintiffs were held to be entitled to 
nominal damages only for breach of oharter-party, 
the non-delivery of the cargo being occasioned by 
their ownaotin instructing the consignees to make 
a deduction from the freight not authorised by the 
charter-party, eaoh party was ordered to pay his 
own oosts. (Ct. of App.) Jones v. Hough........... 248

7. Damage to cargo—Indorsee of b ill of lading—Sale
of cargo—Foreignvessel—Bills of Lading Act 1856 
— Admiralty Court Act 1861—Right to sue.—-An 
indorsee of a b ill of lading has a right to sue for 
damage to the cargo arising from a breaoh of the 
contract contained in the bills of lading under tho 
B ills of Lading Act 1856 (18 & 19 Viet. c. I l l) ,a n d  
in the case of a foreign vessel to take proceedings 
in  rem. under the Admiralty Court Act 1861 (24 
Viet. c. 10), though at the time of the institution 
of the suit he has sold the cargo. (Adm.) The 
Marathon ................................................. ............  75

8. Damage to cargo—Negligent stowage Charter- 
party—B ills  of lading—Liab ility  of Shipowner— 
Exception of negligent navigation.—Where con
signors of goods on board a steamship under 
charter receive, without notice of the oharter-party, 
b ills of lading signed by “  agents,”  containing a 
clause exempting the shipowners from damage 
arising from neglect or default on the part of the 
master or crew, i t  being agreed that the latter 
should be deemed the servants of the shipper, 
owner, or consignee of the goods, but not exempt
ing them from negligent stowage, and the goods 
are damaged by bad stowage, the shipowners are 
liable for tho damage, although the agents signing 
are agents of the charterers only, the shipowners 
having either by the b ill of lading entered into a 
contract w ith the consignor without any suoh 
exemption, or received tho goods on hoard without 
special contract, in  which ease the negligence is a 
breach of duty. (Ct. of App., affirming Denman, J.) 
Hayn, Roman, and Co. v. Culliford and Clark 48, 128

9. Damage to cargo— Warranty— Seaworthiness—
B il l  of lading—Peculiar construction of ship.—The 
ordinary warranty as to seaworthiness in a b ill of 
lading is a warranty that the ship is seaworthy at 
the time, and reasonably like ly to continue sea
worthy on the voyage specified. I f  from special 
ciroumstance in her construction she requires 
special appliances to preserve the cargo from sea 
damage, the owner is bound to prove those appli
ances, and w ill be liable for damage to cargo

arising from the want of them. Steele v. Slate 
Line Steamship Company (3 Asp. Mar. Law. Cas.
516 ; 3 App. Cas. 72 ; 32 L. T. Eep. N. S. 333) 
followed. (Adm.) The Marathon.............. page 75

10. Delivery of cargo— Charter-party—Safe port—
“  Always afloat.” —Where by charter-party, a 
vessel is to call for orders for a safe port (or as 
near thereunto as she can safely get, aud always 
lie and discharge afloat) she is entitled to be sent 
to a port which she can enter loaded, and in which 
she can always lie and discharge afloat at a ll times of 
the tide ; and, if  she be ordered to aport in which she 
cannot do so, she is entitled to proceed to the 
nearest port to the said port in which she can do 
so, and there discharge. (Ct. of App., reversing 
Adm.) The Alhambra..................................  334, 410

11. Delivery of cargo— Charter-party —B il l of lading
— Customof port of discharge—Reasonable time.— 
Where a charter-party provides that a ship shall 
deliver her cargo as fast as the custom of the port 
of discharge w ill allow, and the b ill of lading 
provides that the cargo shall be delivered to the 
consignee or assigns, he or they paying freight as 
per charter-party, and there is no custom of the 
port as to delivery, the contract in both charter- 
party and b ill of lading is that the cargo shall be 
delivered within a reasonable time. (Ct. of App.) 
Fowler v. Knoop...................................................... 58

12. Delivery of cargo— Customof port— Charter-party
—Construction.—A customof aport,thattheohar- 
terer is not bound to take delivery of cargo else
where than at port of destination, cannot be set 
up in answer to a olaim by a shipowner on a charter, 
party, which provides that the ship shall proceed 
to a certain port, or so near thereto as she can 
safely get, and deliver. (Ct. of App.) Hayton v. 
Irw in  .................................... ................................  212

13. Demurrage—B ill of \d in g  — Charter-party— 
Indorsee- —Liab ility .—The words “ paying freight 
and a ll other conditions as per charter-party ”  ina 
b ill of lading incorporate all the terms of the charter- 
party as to demurrage, so as to render an indorsee 
of the b iil of lading liable for such demurrage if  
incurred. (Ct. of App.) Porteous a/nd others v. 
Watney an ¿others; Strakerv.Kidd and Co. ...34, 34n

14. Demurrage — B il l of lading—Charter-party—
L iab ility  of consignee.—When a b ill of lading or 
charter-party (the terms whereof are incorporated 
in the bills of lading) contains a clause providing 
that the cargo of the ship shall be discharged in a 
certain number of days or demurrage paid, a con
signee of part of the cargo whose goods are not 
discharged within the lay days provided, is liable 
for demurrage, although the delay has been caused 
by no default of his, but by the default of other 
consignees whose goods are stowed above his in 
the ship, provided there is no default on the part 
of the shipowner. (Ct. of App.) Porteous and 
others v. Watney and others................................ . 34

15. Detention of ship— Liab ility  of consignee—Sale 
of cargo during voyage—Bills of Lading Act 1855, 
sect. 1.—Where a b ill of lading provides for the 
delivery of goods to a named consignee or his 
assigns, and the consignee, during the ship’s voyage 
sells the cargo, and several subsequent Bales take 
place, and the cargo is delivered to the ultimate 
purchaser,uponorders of the consignee, who does 
not indorse but retains the b ill of lading, such 
consignee may be sued in an action for damages 
for detention of the ship, being a consignee within 
the meaning of the Bills of Lading Act 1855,sect.l.
(Ct. of App.) Fowler v. Knoop ..........................  68

16. Deviation—Salvage—Life—Loss of cargo—L ia 
b ility  of the shipowner—Perils of the sea.—The 
owner of a ship who has contracted not to be liable to
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the freighters for loss of cargo, by perils of the soa, 
is, nevertheless, liable to them for such loss, during 
a deviation from her course for the purpose of 
saving a ship in distress and her cargo, i f  such 
deviation was not (or was prolonged un til i t  ceased 
to be) reasonably necessary in order to save life.
(Ct. of App., affirming Lindley, J.) Scaramanga
and Co. v. Stamp and Gordon.............. page 161, 295

17. Freight—Sale of cargo by shipowner while afloat 
—Partpaymcntbypurchaser— Impliedcontract.— 
Where the plaintifF, a shipowner, sells a cargo of 
wheat, while afloat on board his ship, to H., at the 
price of 65s per 5001b., including freight and 
insurance: “  freight for United Kingdom to be 
reckoned at 60s. per ton,”  and while the cargo is 
s till afloat, H. sells to L ., and L. to the defendant, 
upon similar terms, and upon the arrival of the 
ship, the defendant pays 10001. on account of 
freight, and invites the master to complete 
delivery of the cargo, which is done, the conduct 
of the defendant amounts to an implied contract 
on his part w ith the pla in tiff to pay freight at the 
agreed rate for a ll the cargo delivered. (Ct. of
App.) Swann v. Barter and Co......................... 264

18. Freight— Amount payable — Measurement— 
Timber—Loss of part— Charter-party.—Where, by 
a charter-party, freight is payable on the intake 
measure of quantity delivered, and the measure
ments of a cargo of timber at the place of ship
ment are entered by the shipper in his specifica
tion, and also ohalked on each piece of timber, and 
part of the cargo is lost, and on the rest some of 
the marks remain, and some do not, and there is 
evidence that the timber lost was of average 
dimensions, the shipowners are entitled to deduct 
from the specification the proportion which the 
lost part of the cargo bears to the rest, and to 
recover freight on the residue, and are not bound 
to have the unmarked pieces measured de novo 
(Q. B. Div.) Spaight and others v. Famworth 
and another.......................................................... 251

19. Lien for freight — General ship —  Shipper— 
Charter-party—Notice.—The goods of a shipper in 
a general ship are not affected by a clause in  a 
charter-party between the person workingthe ship 
and the shipowner, giving the shipowner a lien on 
all cargo and freight for arrears of hire due under 
the charter-party, where the shipper has no notice 
or knowledge of the charter-party or its terms.
(Adm.) The Stornoway ......................................  529

20. Lien fo r freight — General ship — Shipper —
Charter-party—Notice—No bills of lading._
Semble, the fact that no bills of lading were given, 
for the goods makes no difference in this respect as 
to the rights and liabilities of the parties.—(Adm.)
The Stornoway ...................................................  529

21. Practice — Interrogatories —Irrelevancy—Non
delivery Action by owners of cargo— Insurance.—
Where a shipowner is sued by the owners of the 
cargo and charterers for non-delivery of cargo, 
and the defendant alleges that the non-delivery 
was caused by perils of the sea excepted in the 
charter-party and b ill of lading, interrogatories 
asking the plaintiffs whether the cargo was 
insured, and i f  so, w ith whom, by whom, and to 
what amount, are irrelevant and therefore inad
missible. (C. P. Div.) Bolckow, Vaughan, and
Co. v. Young ...................................  qqj

22. Voyage—End of— Charter-party—“  As near as 
she may safely get” —Demurrage— Delay.—
Where by a charter-party i t  is provided that a 
ship shall carry a cargo of timber from the Baltic 
to the Surrey Commercial Docks, “  or so near 
thereto as she may safely get and lie always 
afloat,”  and shall deliver the same on payment of

freight, “ the cargo to be reoeived at port of 
discharge as fast as steamer can deliver,”  and 
when she arrives in the Thames the Surrey Com- 
mercial Docks are so crowded that she cannot be 
received in them, and i t  appears from the evidence 
that she cannot be admitted for many weeks the, 
delay is so great as to make i t  unreasonable for 
tho ship to wait for admission into the docks, so 
that the alternative in the charter party comos 
into operation, and the voyage is at an end when 
the ship is moored in the river, ready to discharge 
her cargo, and the charterers’ liab ility  for de- 
mnrrage begins from this date. (H. of L. from Ct. 
of App.) Dahl and Co. v. Nelson, Donkin, and 
Go............................................................. page 172, 392

23. Voyage End of—Charter-party—“  As near as
she may safely get—Construction—Physical Ob
struction-Unreasonable delay.— The primary 
obligation of a ship under oharter is to proceed, i f  
possible, to the place named in the charter-party : 
but i t  is not necessary, in order to free the ship 
from this obligation, and to substitute an alterna
tive destination, that she should be prevented by 
a permanent physical obstruction, i f  the obstruc
tion is such as to cause a delay so unreasonable 
as to make the prosecution of the voyage impos
sible from a mercantile point of view. (H. of L. 
from Ct. of App.) Dahl and Co. v. Nelson, Donkin, 
and Co ............................................................. 172, 392

24. Voyage—Endof— Charter-party—“  Asnear as she
may safely get” —Lighterage.— Where a charter- 
party provides that the ship shall carry a cargo to 
a port in the United Kingdom or on the continent 
between Havre and Hamburgh, as ordered on sign- 
ing bills of lading, or so near thereto as she might 
safely get, the cargo to be brought to and taken 
from alongside at merchant’s risk and expense, 
and the ship is ordered to a place up a canal, and 
on arrival at the mouth of the canal, the master 
finds that the ship draws too much water to get 
up the oanal without discharging more than a 
th ird  of the cargo, and the consignee makes no 
arrangement to lighten the ship orto take delivery 
or give directions where the ship has arrived, the 
master is justified in considering the voyage at an 
end at the place of discharge or at the mouth 
of the canal, and if  he discharge part of his cargo 
into lighters and then take the rest on in the ship 
to the port named, he w ill be entitled to recover 
the lighterage from the charterers. (Q. B. Div.) 
Capper and Co. v. Wallace Brothers ................223

25. Warehouseman—Merchant Shipping Act 1862 
ss, 66, 78 Goods landed.—A warehouseman with 
whom goods have been warehoused under the pro
visions of the Merchant Shipping Act 1862 (25 
& 26 Viet. c. 63), ss. 66, 78, is in the same position 
as the shipowner or master, and is entitled to the 
same protection. (H. of L.) Glyn, M ills, and Co. 
v. East and West Ind ia  Dock Company..............  580

See Collision, No. 19— County Courts Adm iralty  
Jurisdiction, No. 3 — General Average — Marine 
Insurance, No. 23—Stoppage in  Transitu.

CASUALTY.
See Wrecks and Casualties.

CAUSA PROXIMA.
See Marine Insurance, No. 2.

CENTRAL CRIMINAL COURT.
See Jurisdiction, No. 1.

CERTIFICATE.
See Master’s Wages and Disbursements, No. 1._

Wrecks and Casualties, No. 1.
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CESSATION OF BISK.
See Bottomry, No. 3.

CHABTEBEB.
Carriage of Goods, No. 5—Mortgage, No. 1.

CHABTEB-PABTY.
1. Cancellation—“  To be cancelled ” —Construction.

—Wherea charter-party provides that in the event 
of “  war, blockade, or prohibition of exporting 
preventing loading, this charter to be cancelled,” 
the charter-party comes to an end ipso facto, on 
the happening of any of the contingencies 
mentioned, without any act of the shipowners or 
charterers being necessary to cancel it. (Q. B. 
Div.) Adamson and another v. The Newcastle 
Steamship Freight Assurance Association ... page 150

2. Demurrage—Arriva l in  dock—Commencement of 
running days—Liab ility  of charterer.—Where a 
charter-party provides for the loading of a vessel 
in  a named dock in a port, and that she shall be 
loaded and discharged in a given number of 
running days, or i f  longer detained be paid demur
rage at so much a day; and she proceeds to and 
enters the dock, but by the dock regulations 
cannot obtain a berth for some days, the running 
days commence from the time of entering the dock, 
and the charterer is responsible for the delay, and 
must pay demurrage. (Ct. of App.) Davies v.
Me Veagh.................................................................  149

3. Demurrage—Detention—Discharge—Custom of
port.—A charter-party in which there are stipula
tions as to the loading or discharging cargo in a 
port is always to be construed as made w ith 
reference to the custom of that port; therefore 
words “  cargo to be discharged with a ll despatch 
acoording to the custom of the port,” do not affect 
the liab ility  imposed on the charterer by the 
ordinary clause, “ cargo to be taken from alongside 
at the merchant’s risk and expense,” as they 
mean no more than would be implied. “  Custom 
in such a case means a settled and established 
practice of the port. (H. of L. from Ct. of App.) 
Postlethwaite v. Freeland...................................... 302

4. Demurrage—Detention—Discharge Lighters
Limited number—Custom of port—Charterer 
L ia b ility  of.—Where in an action brought bya ship
owner against the charterer for demurrage at the 
port of discharge,it is proved that from the natural 
conditions and rules of the port ships must 
necessarily be discharged into lighters, and that 
only a lim ited number of lighters are available, 
the insufficiency of the number of lighters avail
able to discharge simultaneously a ll the ships 
lying off the port when the ship arrives there, 
cannot, in the absence of any express stipulation 
as to time of discharge, be considered as an impedi
ment to the due discharge of the ship collateral to 
or separable from the custom of the port, and the 
charterer is not liable for demurrage. (H. of L. 
from Ct. of App.) Postlethwaite v. Freeland..........  302

5. Demurrage—Detention—Discharge— Charterer 
Duty of—Reasonable time—Circumstances at 
port of discharge.—Where the time to be allowed 
for unloading is not named in a charter-party, the 
charterer is bound, on the arrival of the ship at 
the usual place of discharge within the port of 
discharge, to provide sufficient appliances of the 
kind ordinarily in use at the port for the purpose 
of unloading, and i t  is no answer to a claim for 
damage for delay in unloading to show that the 
delay was caused by the crowded state of the port.

A fmm O P. Div.l W riahtv. The New(Ct. of App. from Q. B. Div.) Wright v.
Zealand Shipping Company..................................

6. Demurrage— Detention—Custom of port—D ock-
Frost—Loading .—Where itwas agreed by charter-

118

party that a ship should load in a certain dock in 
the customary manner, and the charterer under
took to load as fast as the ship could take on 
board, and i f  longer detained to pay demurrage, 
detention by frost not to be reckoned as lay days, 
this exception was held not to cover frost which 
was external to the dock, and which prevented the 
shipper from getting the goods to the dock, 
although i t  appeared that i t  was customary to 
bring the goods into the dock by means of lighters.
(Ct. of App., reversing Q. B. Div.) Kay v. Field 
and Co.....................................................Va9* 526, 588

7. Demurrage—Detention—Loading—Exception of 
frost—Charter-party— Construction.—Where it  
was agreed by charter-party that the plaintiffs’ 
ship should proceed to Cardiff, and there load in 
the customary manner a cargo of iron, the 
charter-party containing the following clauses :
“  Cargo to be supplied as fast as steamer can 
receive. Time to commence from the vessel being 
ready to load, and ten days on demurrage at 401. 
per day. Except in case of hands striking work, 
or frost, or floods, or any other unavoidable 
accidents preventing the loading and unloading 
in which case owners to have the option of employ
ing the steamer in some short voyage trade until 
receipt of written notice from charterers that they 
are ready to resume employment without delay to 
the ship ”  and the ship arrived at Cardiff, and the 
loading was commenced, but was afterwards 
interrupted by frost, i t  was held that the excep
tion applied to delay occasioned by the excepted 
causes after the loading was commenced, and was 
not confined to the commencement of the loading 
being prevented. (Q. B. Div.) Coverdale, Todd, 
and Co. v. Grant and Co.......................................  528

See Carriage of Goods, Nos. 4, 5, 6, 8, 10, 11, 12,
13, 14, 18, 19, 20, 22, 23, 24—County Courts 
Admiralty j  urisdiction, No. 2—General Average,
No. 5—Marine Insurance, Nos. 13, 14—Mortgage 
Nos. 1, 2—Ship's Husband, Nos. 1, 2.

COLLISION.
1. Appeal— Costs—Inevitable accident—Practice.

In  future the costs in Admiralty appeals, where a 
vessel is held not to blame on the ground of 
inevitable accidents, w ill follow the event, not
withstanding the former practice of the Judicial 
Committee of the Privy Council in certain Admi
ra lty appeals. (Ct. of App. from Adm.) The 
Condor................................................................ . ****

2. Appeal—Costs— Variation of decree—Both ships
to blame—Practice.—Where the Court of Appeal 
varies the decision of the court below by finding 
both vessels to blame for a collision, there w ill be 
no order as to costs, but each party must bear his 
own costs of the whole litigation. (Ct. of App.  ̂
from Adm.) The Milanese..................................  318

3. Compulsory pilotage—Exemptions from Pilotage
Act 1825 (6 Geo. 4,c. 125)—Merchant Shipping Act 
1854 (17 3*18 Viet. c. 154) s. 353.—The provisions 
of the Pilotage Act 1825 (6 Geo. 4, c. 125), as to 
compulsory pilotage and exemptions therefrom, 
are preserved by the Merchant Shipping Act 1854 
(17 & 18 Viet. c. 104), s. 353. (Adm.) The 
Hankow ........................................... .....................  97

4. Compulsory pilotage—Exemption—Foreign ships 
—British ships— Order in  Council, Feb. 18 th 1854.
—The Order in Council of the 18th Feb., 1854, 
extonding the exemptions from compulsory 
pilotage, applies only to B ritish vessels. (Adm.)
The Vesta .............................................................  515

5. Compulsory pilotage—Differential dues—Harbours 
and Passing Tolls Act 1861—Foreign ship.—A 
charge for compulsory pilotage on a foreign ship is
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not a differential due within the meaning of the 
Harbours and Passing Tolls Act 1861, and is 
therefore not abolished by that Act. (Adm.) The 
Vesta ..............................................................page 515

6. Compulsory pilotage — Foreign ship — River 
Thames—Passengers—Pilotage is compulsory in 
the Thames on a foreign ship carrying passengers 
and trading between London and ports between 
Boulogne and the Baltio. (Adm.) The Vesta..: 515

7. Compulsory pilotage—Passengers—Port of London 
— Pilotage Act 1825, sect. 59.—A ship belonging to 
the port of London, and bound to London from 
Australia w ith passengers, is obliged to employ a 
pilot by compulsion of law, under the provisions 
of sect. 59 of the Pilotage Act 1825 (6 Geo. 4, c.
125), when w ith in the lim itsof the port of London, 
by reason of there being at that time “ particular 
provisions ”  for the appointment of pilots for the 
rivers Thames and Medway below bridge. The 
Stettin (Br. & Lush. 199; 6 L. T. Eep. N.S. 613 ;
1 Mar. L. C. 0. S. 229) not followed. The K il-  
lamey (Lush. 427; 6 L.T . Eep. N. S. 908 ; 1 Mar.
L. C. O. S. 238) approved. (Adm.) The Hankow 97

8. Compulsory pilotage—Port to which ship belongs—
Exemption—Pilotage Act 1825.—A vessel within 
the lim its of her own port at a place where, pre
vious to the passing of the Pilotage Act 1825, there 
were provisions in force for the appointment of 
pilots, is not exempt from compulsory pilotage. 
(Adm.) The Hankow .......................................... 97

9. Compulsory pilotage—“ Proceeding to Sea” —
Mersey Docks Acts Consolidation Act ISbS (21 Sf 22 
Viet. c. xcii.) ss. 138,139.—Whenavesselleaves a 
dock in the Mersey on her voyage to sea and re
ceives slight injuries to a yard-arm, necessitating 
repairs, and in consequence is anchored under the 
directions of the pilot in the river, intending to go 
to sea on the next day, the pilot remaining in 
charge, but on the next morning before resuming 
her voyage, and whilst s till atanchor, she gets into 
collision and does damage to another vessel, she is 
not “ proceeding to sea“  within the meaning of 
the 139th section of the Mersey Docks Act Con
solidation Act 1858 (21 & 22 Viet. c. xoii.), and the 
pilot is not in charge by compulsion of law. 
(Adm.) The Cachapool ......................................  502

10. Compulsory pilotage—Rivers Thames and Med
way—T rin ity  House charter—“  Particular pro
visions"— Pilotage Act 1825,8.59.—The provisions 
of .the T rin ity  House Charter granted by James 
IX., and of the Acts of Parliament relating to the 
pilotage of the rivers Thames and Medway, and 
the approaches thereto, are “  particular pro
visions ”  relating to the port of London, within 
the meaning of sect. 59 of the Pilotage Act, so far 
as that port is contained in the pilotage distriot. 
(Adm.) The Hankow ..........................................  97

11. Compulsory pilotage—Suez Canal— Negligence of
pilot.—The employment of a pilot in the Suez 
Canal, though compulsory, is not of such a nature 
as to exempt the owners of a ship from liab ility  
for damage done to another ship by the negligence 
or want of skill of such pilot. (Adm and Ct. of 
App.) The Guy Mannering..........................  485, 553

12. Compulsory pilotage—Suez Canal—Duties of
p ilo t—Regulations.—By the regulations of the 
Suez Canal the p ilot is to advise the master of the 
ship ; but the master remains responsible for the 
navigation of the ship. Such regulations are not 
u ltra  vires. (Adm. and Ct. of App.) The Guy 
Mannering...................................................... 485, 553

13. Contributory negligence—Damages recoverable— 
Admiralty rule—Practice.— Where a p la in tiff by 
his negligence causes a collision which would not 
have caused damage except for the negligence of

the defendant, he is not disentitled to recover 
damages altogether, but is by the practice of the 
Admiralty Division only allowed to recover half 
the loss he has sustained. (0. A. from Adm.)
The Margaret.......................................... page 276, 375

14. Launch—Reasonable notice—Necessary precau
tions.—Where a launch was about to take place in 
the river Mersey at high water, and the usual 
general notice had been given, and the launch was 
dressed with flags and all usual precautions taken, 
and in due time before the launch a tug proceeded 
to a vessel lying at anchor off the place where the 
launch was about to take place and warned her 
thereof, and subsequently in sufficient time offered 
to tow her out of theway ; but, owingto the con
duct of those on board the vessel at anchor, whose 
pilot was aware before she anchored that the 
launch was about to take place, that vessel was 
s till in the way, when the launch, whioh was 
delayed as long as i t  was prudent to do so, took 
place, and the launch struok the vessel and sank 
her : i t  was held that the owners of the launch 
had taken every possible precaution and were 
not to blame for the collision, and that the vessel 
at anchor was alone to blame. (Adm.) The 
Cachapool ..............................................................  502

15. Launch—Reasonable notice.— Semble, a vessel
at anchor in the track of a vessel about to be 
launched is bound to get out of the way of the 
launch if  she has had warning of the launch in 
due time and facilities for moving out of the way 
in time (such as a tug offering and being ready to 
tow her) are afforded by those in charge of the 
launch. (Adm.) The Cachapool ......................  502

16. L iab ility—Foreign ship— Damage on the high
seas—General maritime law—Law of the flag.— 
Collisions between ships when one or both are 
foreign, on the high seas, are questions communis 
ju ris , and liabilities created by them are to be 
decided by the general maritime law of liab ility  
as administered in the court where the cause is 
tried. (Adm.) The Leon......................................  404

17. L iab ility—Foreign ship—Damage on the high 
seas—General maritime law—Law of the flag.—A 
collision took place on the high seas between a 
British and a Spanish vessel; both vessels sank.
The English owners commenced a snit against 
the Spanish shipowners, who had an office in 
England. The Spanish shipowners appeared, 
and pleaded that by Spanish law there was no 
personal liab ility . Held, a bad defence, as the 
liab ility  was governed by general maritime law 
and not by Spanish law. (Adm.) The Leon ... 404

18. L iab ility—Ship axid shipowner—General m ari
time laxr.-—By general maritime law the liabilities 
of the ship and of the owners are identical for 
damages arising from collision. (Adm.) The 
Leon.............. ...........................................................  404

19. Measure of damages—Loss of goods.—The
measure of damages for goods lost in  a collision 
(as held in the United States) is the value of the 
cargo at the port of shipment, together w ith the 
expense of lading i t  on board, and transporting i t  
to the place of collision, and interest at 6 percent, 
per ann. ; a ll beyond is expected earnings or 
profits ; and the loss of them is not a proper 
measure of damages. (U.S. Circ. Ct. East Dist. 
of N.Y.) Joseph W. Dyer and others v. The 
National Steamship Company..............................  26

20. Measure of damages—MarTcet value—Deductions.
■ Where the valuo at th© port of shipment can
not be ascertained, the measure is the market 
value at the port of destination, less expenses 
which would have attended the sale, and less the 
estimated mercantile profit but phis interest.
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(U.S. Circ. Ct. East Dist. of N.Y.) Joseph W. 
Dyer and others v. The National Steamship Com
pany ............................................... ............. Ta9e 26

21. Mistake—Error of Judgment—Imminence of col
lision—L iab ility .—.Where a ship has, by improper 
navigation rendered a collision imminent, and 
executes wrong manœuvres when close to another 
vessel, such other vessel w ill not be held gnilty 
of contributorynegligence,or in anyway to blame 
for the collision, i f  themaster, under the pressure 
of circumstances, executes or orders a manœuvre 
which is not the right one under the circum
stances. Ordinary skill and care are a ll that are 
expected of persons in  charge of vessels, and not 
ab ility to see at once the best possible course to 
pursue under the pressure of extreme peril 
brought about by the wrongful act of another.
(Ct. of App.) The Byviell Castle ...................... - 6/

22. Practice—Actions by ship and cargo—Stay of
proceedings—Lim itation of liab ility . Where 
owners of cargo have recovered judgment in a 
collision action brought by them, and the owners 
of the ship carrying the cargo subsequently bring 
an action against the same ship to recover 
damages in respect of the same collision, and 
the damages in both actions would exceed the 
value of the defendant’s ship at SI. per ton, and 
the damage in  the cargo action alone would not 
exceed that amount, the court w ill not stay pro
ceedings in the cargo’s action until after judg
ment in the ship’s action, on the ground that 
without such stay the defendants have to 
institute a lim itation of liab ility  action, which 
would be unnecessary i f  the defendants obtained 
judgment in the ship’s action. (Adm.) The 
Alne Holme (first action) ......................................

23 Practice — B ail — Counter-claim—Admiralty 
Court Act 1861 (24 Vict.c. 1U), «. 3 4 . - Where in 
a damage action, the ship proceeded against is 
not arrested, and the plaintiffs do not require 
bail to be given, the defendants cannot compel 
the plaintiffs to give security to answer a counter- 
claim in the action under the provisions in the
Î r ^ l t y  Court Act 1861 (24 V ie t c 10) s ^ t  
although they voluntarily give bail. (Adm.)
The Alne Holme (second action) ..........................  oax

24. P ra c t ic e -B a i l-L ie n -  Necessaries- Sale of 
ship—Proceeds — Payment out of—Priority.
Where, after judgment against a ship-  adamaf® 
action, in which bail has been P
released, judgment« given f Z
in n necessaries action an which the Bhip is soia 
Lnd the proceeds of the sale of the ^ P P a i* - t o  
court the plaintiffs in the damage action cannot 
be paid out of the proceeds to the P « l"dice 
other claimants s till having maritime liens upon ^  
the proceeds. (Adm.) The Falk .....................

(Adm.) The Maid oj Kent .............. ................ .
26. Practice— Consequential damage—  °

reaistrar and'merchants—Propriety o/.—The court 
wfn in each case consider whether the question of 
consequential damage is one which ought to bo 
decided by the court itself, w ith the assistance of 
the E der Brethren of the T rin ity  House, or one
which ought to be re fe rred  to the registrar and
merchants. (Adm.) The ^ i d o f K e n t . . ^

27. Practice— Consequential damage ^
Question of cost and nautical sk ill—Admiralty
S l - T h e  court wülbeinfluenced incoming 
to its decision bv economical considerations.

by the presence of questions requiring for their 
decision the nautical knowledge of the Elder 
Brethren. (Adm.) The Maid of K e n t...... page 476

28. Practice — Consolidation — Cross causes of
damage—Service of w r i t—  Consolidation of cross 
causes of damage w ill not he ordered where 
service of the w rit in the principal action has not 
been effected. (Adm.) The Helenslea; The 
Catalonia .............................................................

29. Practice—Consolidation—IrishAdmiralty Court
_Interest of suitors.—In  case of collisions occurring

between several ships on the same occasion and at 
the same time, the court will, in  the exercise of its 
discretion, make such order for consolidation as i t  
considers w ill meet the justice of the case, and 
protect the interest of the suitors. (Adm. Ir.)
The Vildosala; The Emerald; The Satellite ; The 
Toiler......................................................................  228

30 Practice— Costs—Cargo owners—Contributory 
negligence—Both ships to blame—Semble, i f  the 
defendant in  an action brought by the owner of 
cargo laden on board another ship, for damages 
arising from a collision, admits his liability, but 
pleads contributory negligence on the part of the 
ship on board which the cargo was laden, and both 
ships are found to blame, the plaintiffs may be 
condemned in costs; and where cargo owners suing 
alone admit contributory negligence on the part of 
the ship in which their cargo was, and only claim 
half their damages, and reoover them, they w ill 
get costs. (Ct. of App.) The City „of Manchester 261

31. Practice—Costs—Cargo owners—Both ships to 
blame—Damages—Judicature Act 1873, sect. 25, 
sub-sect. 9.—Where an aotion is brought by owners 
of cargo laden on board one ship against another 
ship, for damages sustained by the cargo through 
collision between the ship in which i t  is laden and 
the other ship, and both ships are found to blame 
for the coUi-ion, the plaintiffs w ill recover half 
their damages in accordance w ith the practice of 
the Court of Admiralty and sect. 25,sub-sect.9of 
The Judicature Act 1873, hut no order w ill, as a 
rule, he made as to the costs. (Ct. of App. from 
Adm., overruling The Milan, 1 Mar. Law Cas.
O. S. 185, as to costs.) The City of Manchester 106, 261

32. Practice—Costs—Compulsory pilotage.—When
defendants rely solely on the defence of compulsory 
pilotage and are successful, they may not get costs 
i f  the court is of opinion that under the circum
stances the plaintiff s were justified in  bringing the 
action. (Adm.) The Hankow.............................. 97

33. Practice — Costs— Compulsory pilotage— De
fence on merits.—Where a defendant in a collision 
aotion raises a defence on the merits, and also on 
the ground of legal exemption from liab ility  by 
reason of the compulsory employment of a pilot 
and succeeds in the latter defence alone, he w ill not 
recover his costs. (Adm.) The Matthew Cay... 224

34. Practice—Costs—Inevitable accident— Compul
sory pilotage—Judicature Acts. Query, whetherin 
oases of inevitable accident, where the practioeof 
the Admiralty Court as to costs before the Judi
cature Acts was different from that of the courts 
of common law, the Admiralty Division w ill now 
follow the practice of the courts of common law.
In  cases of compulsory pilotage the Admiralty 
Division w ill adhere to the practice of the High 
Court of Admiralty prior to the Judicature Aots
as to costs. (Adm.) The Matthew Cay..............  224

35. Practice— Costs—Reference—Both ships to blame 
Owners of Cargo—Owners of ship—Where an 
action is brought by owners of ship and owners of 
oargo laden on board i t  jo intly against another 
ship for damages arising from collision, and both 
vessels are found to blame, and as a consequence
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no order is made as to the coats of the action, and 
each ship pays a moiety of the damage of the other, 
those plaintiffs who are owners of the cargo are 
entitled to the costs against the defendants of 
proving their elaimin a reference before the Regis
tra r and Merchants. (Ct. of App. from Adm)
The Consett......................................................page 230

36. Practice—Evidence—Ship'slog—Deceaseof per
sons making the log.—Entries made in the ship’s 
log by the mate of a vessel relative to a collision, 
and signed by him and the oaptain nearly two days 
after the collision, cannot be used as evidence on 
behalf of the ship in which they were made after 
the decease of the persons making and signing them 
(Adm.) The Henry Coxon .................................  18

37. Practice — Evidence— Depositions—Receiver of
wreck— Decease of deponent.—Depositions made 
before the receiver of wreck by persons on board a 
ship relative to a collision cannot, even after the 
decease of the deponents, be used as evidence on 
behalf of that ship at the tr ia l. (Adm.) The Henry
Coxon ...................................................................... 18

38. Practice— Indemnity— Third party— Issues— 
Decree—Judicature Act.— When in a collision cause 
the defendant claims indemnity from a th ird  party, 
and such th ird  party appears and defends, the 
court may find the original defendant solely to 
blame, notwithstanding he does not plead or appear 
at the tria l, but unless issues are directed between 
the defendant and the th ird party the court cannot 
make a decree deciding questions of liab ility  
between them. (Ct. of App., reversing Adm.)
The Cartsburn..........................................................  202

39. Practice— Indem nity— Third party—T ria l— 
Issues—P la in tiff and defendant—Semble : I t  is 
competent to the court to order such issue between 
the defendant and the th ird  party to be tried either 
at the same time as those between plaintiff and 
defendant, or after they have been decided. (Ct.
of App. The Cartsburn..........................................  202

10. Practice—Indemnity—Third Party—Defendant 
—Position of.—The position of the defendant in the 
original action is the same whether a th ird  party 
is cited or not. (Ct. of App.) The Cartsburn... 202

41. Practice—Preliminary Act—Amendment prio r
to tr ia l—Clerical error.—In  a damage action the 
court w ill not allow a party to amend a mistake in 
his preliminary act, prior to tria l, although he 
applies upon affidavit, alleging that the mistake 
was the result of a clerical error. (Adm.) The 
M ira nda ..................................................................  595

42. Regulations fo r preventing Collisions 1863.-- In 
fringement—Departure from—Master—Discretion 
° f—To leave to masters of vessels a discretion as 
to obeying or departing from the sailing rules is 
dangerous to the public, and they ought not to be 
required to exercise such discretion, except in 
cases of extreme necessity. (Priv. C.) The By- 
foged Christensen v. The W illiam  Frederick ......  201

43. Regulations fo r Preventing Collisions 1863—
Infringement—Merchant Shipping Act 1873 (36 Sf 
37 Viet. c. 85), s. 17.—I f  an infringement of the 
Regulations for Preventing Collisions at Sea may 
by possibility cause or contribute to a collision, 
the vessel infringing the regulations w ill be found 
to blame under the provisions of sect. 17 of Mer
chant Shipping Act 1873 (36 & 37 Viet. c. 85), 
unless tho actual infringement was necessary 
although justifiable. (Adm.) The Tirzah..........  55

44. Regulations for Preventing Collisions 1863, Art.
Fog—Duty of vessel whennear fog-bwnk.—I t  is 

the duty of a vessel when in the vicinity of a fog- 
bank to make the signals prescribed by A rt. 10 of

or CASES.

the regulations for Preventing Collisions at sea to 
warn vessels within i t  of her presence. (Adm., Ct. 
of App., and H. of L.) The Milanese...page 318, 438

45. Regulations for Preventing Collisions 1879, Art.
12—Fog—Foghorn—Sailing prior to rules coming 
into force.—The neglect to use a mechanical fog
horn is not excused by the fact that the sailing 
ship le ft port before the regulations came into 
force, i f  the master at the time of sailing knew 
that the rules would come into force during the
voyage. (Adm.) The Love B ird ..........................  427

46. Regulations for Preventing Collisions 1879, Art.
12 — Fog— “ Necessary departure”  — “ Possible”
contribution to collision—Merchant Shipping Act 
1873,s. 17.—The neglect of a steamship tostopand 
reverse in a fog on hearing a mouth fog-horn ahead 
of her w ill render her to blame for a collision with 
the sailing ship sounding the fog-horn; but the 
sailing ship is also to blame if  she does not use 
the mechanical fog-horn provided for by the Sailing 
Rules, A rt. 12, as such a fog-horn might possibly 
have given the steamship earlier warning and the 
neglect to use i t  cannot be excused unless circum
stances rendered a departure from the rule neces
sary : Merchant Shipping Act 1873 (36 & 37 Viet, 
c. 85), s. 17. (Adm.) The Love B ird  ..............  427

47. Regulations for Preventing Collisions 1879, Art.
12—Mechanical fog-horn—Accident to—Necessary 
departure—Merchant Shipping Act 1873, s. 17,— 
Where the mechanical fog-horn of a sailing-ship 
breaks down without any default on the part of 
those in charge of the ship and a mouth-horn is 
made use of in its place, the departure from Art.
12 of the regulations is necessary, and tho vessel is 
not to blame under the 17th section of the Mer
chant Shipping Act 1873 (36 & 37 Viet. c. 85). 
(Adm.) The Chilian ..............................................  473

48. Regulations for preventing Collisions 1863—
Lights—Alteration of place—Infringement.—A 
vessel moving her lights in bad weather from a 
place approved by the Board of Trade, and where 
they complied w ith the regulations as to visibility, 
to a place where they were obscured, to a certain 
extent, by sails, &c., on the ground that in the 
approved place they would be washed away, found 
to blame for a collision which might have been 
occasioned by their non-visibility, on the ground 
that, though it  was justifiable to move them, they 
should have been moved to such a place, or such 
steps should have been taken, as to render them 
properly visible in the new place. (Adm.) The 
Tirzah ...................................................... 55

49. Regulations for Preventing Collisions 1863—
Lights—Infringement— Vessel in  tow—Merchant 
Shipping Act, 1873, sect. 17.—-A sailing vessel, and 
semble, any other vessel, towing another vessel, is 
responsible for the lights carried by both vessels 
being in accordance with the regulations, and an 
infringement by the towed vessel brings the 
towing vessel within the scope of sect. 17 of the 
Merchant Shipping Act 1873. (Adm.) TheMary 
Hounsell ..................................................  jq i

50. Regulations for Preventing Collisions 1863—
Lights Masthead light— Side Lights—Fog.— 
When at night a masthead ligh t is seen, but no 
side lights, i t  is an indication to an approaching 
vessel that the lights are those of a steamer, whose 
side lights are obscured by fog. (Adm. Ct. of 
App. and H. of L.) The Milanese.................. 318, 438

51. Regulations fo r Preventing Collisions 1863, Art.
7 Lights■ Mersey Approaches Act—River Mersey 
—Merchant Shipping Act 1873. — Vessels at 
anchor in tho sea approaches to the river Mersey 
are required by sect. 1 of 37 & 38 Viot. c. 52, to • 
exhibit a white light at the main or mizen mast
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in  addition to the white ligh t prescribed by the 
Regulations for Preventing Collisions, A rt. 7, and 
a vessel omitting to exhibit such additional light 
w ill, where the omission may have caused or con
tributed to a collision, be held to blame under 
sect. 17 of 36 & 37 Viet. c. 85. (Adm.) The 
Lady Downshire..............................................Va9e ^5

52. Regulations for Preventing Collisions, 1863— 
Mersey Approaches Act (37 &38 Viet. c. 52)—Mer
chant Shipping Act 1873 (36 fy 37 Viet. c. 85), s.
17.—The Mersey Approaches Act (37 &38 Viet. c.
52) prescribing regulations to be observed in the 
Mersey additional to those contained in the 
Regulations for Preventing Collisions at sea is, 
though passed subsequently, to be read as a part 
of those regulations, and a breach of i t  w ill be 
visited by the penalties prescribed by sect. 17 of 
the Merchant Shipping Act 1873 (36 & 37 Yict. c.
85.) (Adm.) The Lady Downshire ..................  25

53. Regulations for Preventing Collisions 1879, Art.
11—Light astern—Binnacle Light— Overtaking 
ship.—The provisions of A rt. 11 of the Regula
tions for preventing Collisions at Sea, that a ship 
being overtaken by another shall show from her 
stem a light, are not complied w ith where the only 
ligh t astern is the binnacle light in the binnacle. 
(Adm.) The Breadalhane...................................... 505

54. Regulations for Preventing Collisions 1879, Art.
11—Light astern— Overtaking vessel—Appre
hension of danger.—A vessel is not bound by Art.
11 of the Regulations to show from her stern a 
white light or a flare-up light to a vessel over
taking her, unless there is ground for the appre
hension of danger from the overtaking vessel. 
(Adm.) TheReiher .............................................. 478

55. Regulations for Preventing Collisions 1863
Lights—Pilot vessel—Vessel in  tow.—A  sailing 
vessel of any description when in tow is bound to 
carry at night the two coloured side lights pre
scribed by Articles 3 and 5. The white masthead 
light prescribed by Article 8 for sailing pilot 
vessels is only to be carried by those boats when 
independent, and not in tow of any other vessel. 
(Adm.) The Mary Hounsell ..............................  101

56. Regulations for Preventing Collisions 1879 Art.
5 -L igh ts—Ship a d r if t— Inevitable accident— 
Merchant Shipping Act 1873, s. 17 Necessary
departure—Possible contribution.—Where a sail
ing vessel broke adrift from her anchors in very 
bad weather, and about one hour and a half after
wards, during a large part of which time she had 
been bumping over sands, thereby injuring herself 
so as to be unmanageable, drove into another 
vessel at anchor, having in the meantime neither 
put up her side lights nor three red lights : i t  was 
held that the collision was an inevitable accident, 
and that under the circumstances of the case she 
was not to blame for not carrying her side lights 
or the three red lights prescribed by Art. 5 of the 
Regulations for Preventing Collisions at Sea the 
circumstances being such as to render a departure 
from the rule necessary and their absence not 
possibly contributory to the collision. The action 
was dismissed without costs. (Adm. Div.) e 
Buckhurst ..............................................................

57. Regulations for Preventing Collisions 1863-
Arts. 12 18—Sailing Ships—Crossing Ships —
Whero ono vcssol close hauled on the port tack is 
approaching anothor on the starboard tack with 
the wind free, so that tlio former cannot at any 
particular time eomo to a distinot conclusion that 
the latter is not about to obey Article 12 of the 
Regulations for Preventing Collisions, the for™“  
is entitled to keep his course, under Article 18, t i l l  
the last moment when, luffing is a proper

manoeuvre. The Commerce (3 W. Rob. 287) dis
cussed. (Priv. Co.) The Byfoged Christensen v.
The W illiam Frederick..................................page

58. Regulations fo r Preventing Collisions 1863
Arts. 12, 19, 20— Sailing Ships crossing— Vessel 
hove to—Vessel close hauled on starboard tack.— 
Where a vessel hove to with her tille r lashed a-lee, 
and w ith the wind on the port side, fore-reaching 
one and a half knots an hour, is crossing another 
vessel close-hauled on the starboard tack and a 
collision occurs, the first vessel is to blame for not 
keeping out of the way under Art. 12 of the Regu
lations ; but the second is also to blame i f  she 
sees, or ought to see, that the first vessel is not 
taking steps to keep out of the way, and fails to 
take any steps in her power to avoid the collision. 
(Adm.) The Rosalie..............................................

59. Regulations for Preventing Collisions 1879—
Arts. 14, 20—Sailing ships—Crossing ship—Over
taking sh ip—Semble, that where two ships are on 
converging courses, w ith the difference of a point 
and a half, the one having the other on her quarter 
four or five points abaft the beam, they are cross
ing ships, and not within the overtaking rules. 
(Adm.) The Breadalhane......................................

60. Regulations for Preventing Collisions 1879 (Art,
13)—Speed— Fog— Sailing ship.— What is a 
“  moderate speed ”  for a sailing ship in a fog, in 
accordance with A rt 13 of the Regulations for 
Preventing Collisions at Sea 1879, depends on the 
place where the ship happens to be, and (semble, 
per Cotton, L.J.) her handiness, and is not neces
sarily propc tioned to or less than the maximum 
speed she can make under the circumstances.
(Ct. of App.) The Elysia......................................  540

61. Regulations for preventing Collisions 1879 (Art.
13)—Speed—Fog—Sailing ship—Atlantic Ocean.
—A speed of about five knots, in the case of a sail
ing ship, in a fog out in the Atlantio Ocean, is a 
“  moderate speed,”  and in compliance w ith this 
rule, the sailing ship being at the time under all 
plain sail, and going as fast as she can w ith the 
wind on her quarter, (Ct. of App.) The Elysia 540

62. Regulations for Preventing Collisions 1863—Art.
16—Speed—Steamship—Risk of Collision—Mer
chant Shipping Act 1873, sect. 17—A steamship 
approaching another ship, so as to involve risk of 
collision, and failing to stop and reverse as pro
vided by the Regulations for preventing Collisions 
at sea, A rt. 16, must, i f  departure from the rule be 
not shown to be necessary, be held to blame under 
the Merchant Shipping Act 1875 (36 & 37 Viet. c.
85), s. 17, although the neglect to stop and reverse 
would not have prevented the collision. (H. of L.)
The Stoomvaart Maatschappy Nederlands v. The 
Peninsular and Oriental Company; TheVoorwarts.
The Khedive .......................................................... 360

63. Right of action—Mere contract—In ju ria  sine 
damno.—In  cases of collision between ships a mere 
contact without damage gives no right of action ; 
the cause of action is the damage sustained by one 
ship through the negligence of those on board 
another. (C. A. from Adm.) The Margaret...276, 375

64. River Tees—Rules fo r Navigation of, Art. 22—
Speed—Through the water—Over the ground.—In 
rule 22 of the Rules for theNavigation of the River 
Tecs, providing that “  no steamship shall at any 
time be navigated in any part of the river at a 
higher rate of speed than a maximum speed of six 
miles an hour,’ ’ the speed mentioned is speed 
through the water, and not over tho ground, and a 
vessel exceeding that speed through the water is to 
blame if  a collision ensues to which such speed 
contributes. (Adm.) The R. L. Aston..............  509

201

384
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65. Thames Conservancy Rules, 1872, Arfs. 19,20, 72 
—Anchor—Breach of—Negligence—PenaIty.—A 
breach of the Thames Conservancy Buies, such as 
carrying an anchor in a manner thereby forbidden, 
which causes damage to others navigating the 
river, is evidence of negligence on the part of 
those gu ilty of the breach, and is not merely an act 
rendering the gu ilty party liable to the penalty 
provided by the rules. (Ct. of App. from Adm.)
The Marqaret..........................................page 276, 375

66. Thames Conservancy Rules 1875—Lights—Effect
of breach— Onus of proof.—"Where there has been 
a breach of the Thames Conservancy Buies as to 
lights by a vessel seeking to recover damages for 
collision w ith another vessel, the latter vessel can
not be held to blame for doing an act which she 
probably would not have done i f  the light had been 
carried, and i t  is upon the plaintiffs to show that 
the absence of the ligh t did not contribute to the 
collision. (Ct. of App., reversing Adm.) The 
Condor......................................................................  115

67. Thames Conservancy Rules 1875, A rt. 3—Stern 
lights—Infringement of—Merchant Shipping Act 
1873 (36 ^37 Viet. c. 85), s. 17.—Qucere, whether 
an infringement of the Thames Conservancy Buies 
1875 oanses the vessel infringing them to be 
“  deemed to be in fau lt,”  w ithin the meaning of 
sect. 17 of the Merchant Shipping Act 1873 (36 &
37 Viet. o. 85). (Ct. of App. from Adm.) The 
Condor.......................................................................  115

68. Thames Conservancy Rules, 1880, Art.33—Steam
ships approaching points— Waiting—Tide.—A 
steamship navigating the Thames against the tide 
is always bound to obey Buie 23 of the Thames 
Conservancy Buies 1880, and on approaching one 
of the points there named to wait un til vessels 
then approaohing i t  w ith  the tide have passed 
clear of her. (Ct. of App.) The L ib ra .....................  439

69. Thames Conservancy Rutesl880, Art.22— Fesseis
approaching points— Passing Rule—Tide, w ith  
and against. — Whether vessels approaching 
points in the Thames are also to observe Buie 
22 and pass port side to port side, depends upon 
whether the vessel navigating against the tide is 
close to the shore when waiting for the one 
approaching w ith the tide to pass her, or so far 
out as to allow the latter to pass port side to port 
side. (Ct. of App,) The Libra .............................. 439

70. Thames Conservancy Eitiesl880,Ari.23—“ Passed
dear” — Waiting ship.—The expression “  passed 
clear ”  in Buie 23 of the Thames Conservancy 
Buies 1880 means “ passed clear of the waiting 
ship.”  (Ct. of App.) The L ibra ..........................  439

71. Thames Conservancy Rules 1880,Arts. 22 23—
North side of river—Flood tide—Lights—Star
board side to starboard side.—Semble, where the 
point to be passed is on the north side of the 
river, w ith a flood tide, or on the south side with 
an ebb tide, i f  the vessel navigating w ith the 
tide has her green light open when ahead of the 
vessel waiting, the 23rd rule alone applies, and 
the vessels w ill pass clear starboard side to star
board side; otherwise both rules 22 and 23 
apply. (Court of App.) The L ib ra ..................  439

72. Thames Conservancy Rules 1880, Arts. 14, 23—
Steamships rounding points—Stop and reverse— 
Curvilinear courses.—Steamships rounding a 
point in the river Thames are not bound to stop 
or reverse booause at one moment they are ap
proaching a vessel coming in the opposite direc
tion where there is no risk of collision i f  both 
vessels continue the curvilinear courses they are 
then on. (Ct. of App.) The Libra ..................  439

73. Thames Conservancy Rules 1880. Art. 22.— 
Steamships meeting—Risk of collision—Regula-

tions for preventing collision.—Whether “  two 
steam-vessels proceeding in opposite directions, 
the one up and the other down the river Thames, 
are approaching one another so as to involve risk 
of collision,”  w ith in rule 22 of the Thames Con- 
servanoy Buies, is in  all cases a question of fact 
for the court, and is not subject to the same 
interpretation as that given by A rt. 15 of the 
Regulations for Preventing Collisions at Sea for 
vessels meeting end on or nearly end on. (Ct. of 
App.) The Odessa ......................................page 493

74. Thames Conservancy Rules 1880, Art. 22— Risk
of collision—Port side to port side.—When two 
steam-vessels are proceeding in the Thames in 
such directions that their respective courses, i f  
continued, w ill bring them so near each other as 
to cause a risk of collision, rule 22 of the Thames 
Conservancy Buies is imperative, and both vessels 
must so manoeuvre as to pass port side to port 
side. (Ct. of App.) The Odessa......................  493

75. Thames Conservancy Rules, 1880, Art. 22.—
Vessels meeting—Lights—Port side to port side— 
Semble, when two steam-vessels are proceeding 
one up and the other down the river, and have 
their green lights only in sight each to each, and 
bearing one point on each other’s starboard bows 
at a distance of a.quarter of a mile they are 
approaohing so as to involve risk of collision, and 
are both bound to port their helms to pass port 
side to port side. (Ct. of App.) The Odessa......  493

76. Thames Conservancy Rules, 1880,Art.22—Lights 
—Risk of Collision.—Semble, i f  each had the 
other’s green light three points on the starboard 
bow they would not be approaching so as to in
volve risk of collision. (Ct. of App.) The Odessa 493

77. Tug and Tow— Compulsory pilotage—Liab ility  
of tug—Merchant Shipping Act, 1854, s. 338.— 
Where a tug is employed to tow a ship which is in 
charge of a pilot by compulsion of law, the ex
emption from liab ility  given to the owners of the 
ship for damage arising in consequence of 
obedience to the pilo t’s orders by sect. 388 of the 
Merchant Shipping Act 1854 does not extend to 
the owners of the tug for damage done by the tug, 
whether from acting in obedience to the p ilo t’s 
orders or in the absence of any orders. The Ticon- 
deroga (Sw. 215) followed. (Adm.) The Mary... 183

78. Tug and low—Personin charge of tow—Orders_
Discretion to tug.—The person in charge of a ship 
in tow is not bound to direct every movement of 
the vessel towing, but may allow the towing vessel 
a discretion as to the way in which other vessels
are to be passed. (Adm.) The Sinquasi..........  383

79. Tug and tow— Wrong Manœuvre on part of tug— 
Compulsory pilotage—Liab ility .—Where a colli
sion is caused by a tug executing a wrong 
manoeuvre, the fact that the person in charge of the 
ship was a pilot employed by compulsion of law, and 
gave no orders does not relieve the owners of the 
ship in tow from liab ility . (Adm.) The Sinquasi 383

80. Wredcr-Navigable river—Obstruction— Posses
sionand control—L iab ility  of owner—Duty to give 
warning.- Where a vessel, through the negligence 
of those in charge of her becomes a wreck arid a 
dangerous obstruction in a navigable river, i t  is 
the duty of those originally in charge of her, 
though not actually in possession at the time, to 
take steps to warn approaching vessels of her 
position, and semble, this duty attaches un til the 
wreck is removed or taken possession of by com
petent authority. (Adm.) The Douglas........... 510

81. Wreck—Obstruction—Liab ility  of owner—Notice
to Conservators of Thames.—The D., in  con
sequence of a collision caused by the nogligenco
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of those in charge of her, sank in the river 
Thames. Some hours afterwards the M. N. ran 
into the wreck, which was not marked in any way.
The owners of the D. were held to blame, and not 
to be excused by reason of the impossibility of 
any person remaining on board the wreck, or by 
having given notice of the wreck to the proper 
authority. (Adm.) The Douglas..............page 510

See Carriage of Qoodst Nos. 1,2.—Lim itation of L ia 
bility , Nos. 1, 3, 4, 6—Practice, No. 23—Marine 
Insurance, No. 3. (As to the Thames pilotage and 
T rin ity  House Charters, see note, p. 97.)

COMITY OF NATIONS.
See Jurisdiction, Nos. 7, 10. 

COMMISSION.
See Sale of Ship, Nos. 1, 2.

COMMUNICATION.

See Bottomry, No. 1.

COMPENSATION.
See Unseaworthy Ships, No. 1.
COMPULSORY PILOTAGE.

Master— Crim inal proceedings against Omission of 
proof.—In  criminal proceedings against a master 
of a vessel who has a compulsory pilot 
such master is not bound to prove that at t  e i 
of the aot or omission, the subject of sue pr 
ceedings, he was not interfering w ith the naviga
tion of his vessel, and he cannot *30, COI' v' 
unless i t  is shown against him that he 
interfering. (Q. B. Div.) Oakley v. Speedy. . 134

See Collision, Nos. 3 to 12, 32, 33, 34, 77, 79 
Damage, Nos. 1,2-P ilo ta g e -T u g  <md 2 W ,N o .
1. (As to the Thames Pilotage and T rin ity  House 
Charters, see note, p. 97.)

CONCEALMENT.

See Marine Insurance, Nos. 6, 7, 24.

CONFLICT.
See Damage, No. 3.

CONSEQUENTIAL DAMAGE.
See Collision, Nos. 25, 26, 27, 35.

CONSERVANCY RULES.
See Collision, Nos. 65 to 76, 80, 81-T u g  and Tow,

No. 4.

CONSIGNEE.
See Carriage of Goods, Nos. 14, 15-Stoppage m  

Transitu, No. 3.
CONSOLIDATION.

See Collision, Nos. 23, 29-Salavge, No. •

CONSTRUCTION.
~ -a-r io  99 23— Charter-
See Carriage of Goods, Nos. 12, ’ g 23—

p a rty ,  No. 1.—Marine Insurance, ■ < ’
Tug and Tow, No. 4.

CONSTRUCTIVE DELIVERY- 
See Stoppage in  Transitu, Nos. 3, 

CONSTRUCTIVE TOTAL L0^ S ^
See Marine Insurance, Nos. 9, 10, >

CONTRACT. ^ _

Soe Carriage of Goods, No. * 26—-Tug and
Sale of Goods—Salvage, Nos. 8,
Tow, Nos. 3, 5.

CONTRACT OF AFFREIGHTMENT.
See Salvage, No. 8.

CONTRIBUTION.
See General Average, Nos. 5, 6, 7,8, 9,12—Salvage,

Nos. 12, 23.

CONTRIBUTORY NEGLIGENCE.
See Carriage of Goods, No. 2—Collision, Nos. 13, 30 

— Tug and Tow, No. 1.

CONVERSION.
See Carriage of Goods, No. 4.

CO-OWNERS.
See Mortgage, No. 2—Shipowners, No. 2 to 9—Ships

Husband, Nos. 2, 4.

CO-OWNERSHIP ACTION.
Shipowners, Nos. 3 to 9.

COSTS.
See Bottomry, No. 5— Carriage of Goods, No. 6— 

Collision, Nos. 1, ¡2, 30, 31, 32, 33, 34, 35, 56 
Limitation of L iab ility , No. 12—Masters’ Wages 
and Disbursements, No. 1—Mortgage, No. 2—- 
Practice, Nos. 2, 3, 4, 5, 6, 11, 13, 14, 15, 16 
Salvage, Nos. 13, 14, 15, 1 d—Slave Trade, No. 3 
_Wrecks and Casualties, No. 2.

COUNSEL’S FEES.
See Practice, Nos. 13, 14.

COUNTER-CLAIMS.
See Collision, No. 23—Marine Insurance, No. 1— 

Marine Insurance Association, No. 1—Masters’ 
Wages and Disbursements, No. 2.

COUNTY COURT ADM IRALTY APPEAL.
See Practice, No. 1.

BOUNTY COURTS ADM IRALTY JURISDIC
TION.

1 Admiralty Jurisdiction—  The County Courts
Admiralty Jurisdiction Amendment Act 1869 is 
not limited to cases in which the High Court of 
Admiralty had jurisdiction at the time of the 
passing of that Act. (Adm.) The Rona..........  520

2 Charter-party—Breach—County CourtAdmiralty
Jurisdiction Amendment Act 1869.—A County 
Court has Admiralty jurisdiction in cases of breach 
of charter-party under sect. 7 of the County Court 
Admiralty Jurisdiction Amendment Act 1869, 
notwithstanding that the Admiralty Court has 
not original jurisdiction in such matters. (Ct. of 
App. reversing Ex. Div.) Brown and Sons v. The 
Russian ship A lim a ...............................................  257

3 Damage to Cargo-Agreement for Carriage of
a 00ds_Owner domic iled m England.— I  he
County Courts have jurisdiction in Admiralty to 
entertain cases up to the amount of 3001. where 
damage to cargo is caused by, and the claim 
arises out of, an agreement made m relation to 
the carriage of goods in a ship, notwithstanding 
that an owner or part owner of the ship is 
domiciled in England or Wales. (Adm.) The Rona 520

4 Jurisdiction — Necessaries —  Adm iralty. —  A
County Court having Admiralty jurisdiction has 
no iurisdiction to entertain an action for neces
saries supplied to a ship whereof the owners are 
domiciled in England and Wales there being no 
such jurisdiction in the Admiralty Court. (Q. B. 
Div.) Allens. Garbult.......................................... 520n

O Ml niter’s Wages and Disbursements, No. 1—
S6° M a te r ia l Men, No. 2-Practice, Nos. 6, 9.
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COURT OF PASSAGE. !
See Practice, No. 6.

CREW.
See Carriage of Goods, No. 2.

CREW SPACE.
See Lim itation of L iab ility , Nos. 9, 10.

CROSS ACTIONS.
See Collision, No. 28.

CROSSING SHIPS.
See C ollis ion , Nos. 57, 58, 59.

CROWN.
See Jurisdiction, No. 4.

CUSTOM.
See Carriage of Goods, Nos. 11, 12— Charter-party,

Nos. 3, 4, 6—General Average, Nos. 1, 2, 5— 
Marine Insurance, No. 22.

DAMAGE.
1. L iab ility  of owner— Compulsory pilotage—Negli

gence ofp ilo t—Private Act.—A private Act render
ing the owner of a ship, &c., liable for any damage 
caused, permitted, or suffered to be done w ilfu lly  
or carelessly by such ship, &c. (to a pier) by any 
person having the care of such ship, &c., does not 
render the owner liable where the damage has been 
done by the negligenoe of a pilot whose employ
ment on board suoh ship was, at the time and 
place, compulsory by law. (Adm.) The Clan 
Gordon..............................................................page 513

2. L iab ility  of owner— Compulsory pilotage—Private 
Act.—Semble, for the purposes of such aprivate Act 
a p ilo t employed by compulsion of law is not a 
person having the care of the ship on board which
he is so employed. (Adm.) The Clan Gordon... 513

3. Public Act— Trivate Act—Repeal.—A section in a 
private Act cannot by implication repeal a provi
sion of the common law or of a publio statute.
(Adm.) The Clan Gordon ..................................  513

DAMAGE TO CARGO.
1. Practice—Pleadings—Particulars—Defective con

dition—Reasonable fitness—Negligence.—In an 
action for damage to cargo in the Admiralty d iv i
sion the defendants are entitled to particulars 
from the plaintiffs of an alleged “  defective con
dition ”  of the ship by reason of which she is 
asserted to have been not “  reasonably fit ”  to 
carry the cargo in question, and also of an alleged 
act of negligence or breach of duty or contract on 
the part of the defendants causing the said 
damage. (Ct. of App., reversing Adm.) The Rory 534

See Ca/rriage of Goods, Nos. 7, 8, 9— County Courts 
Admiralty Jurisdiction, No 3—General Averaqe,
Nos. 6, 7, 8.

DAMAGES.
See Bottomry, No. 5— Carriage of Goods, No. 4— 

Collision, Nos. 13,19,20, 31 S la v e  Trade, No. 3.

DECK CARGO.
See General Average, No. 5.

DECLARATION.
See Marine Insurance, Nos. 7, 22—Sale of Goods. 

DEDUCTIONS.

See Lim itation of L iab ility , Nos. 8, 9, 10—Marine
Insurance, No. 13— Wages.

DEFAULT.
See Practice, Nos. 17, 18,19.

DELAY.
See Carriage of Goods, Nos. 22, 23—Tug and Tow, 

Nos. 3, 5.

DELIVERY.
See Carriage of Goods, Nos. 3, 4, 6, 10, 11,12, 21— 

Stoppage in  Transitu Nos. 1, 2, 3, 4.

DEMURRAGE.
See Carriage of Goods, Nos. 13,14, 22,23,24— Char- 

ter-party, Nos. 2, 3, 4, 5, 6, 7—Salvage, No. 7— 
Ship’s Husband, No. 1.

DEMURRER.
See Marine Insurance, No 15—Master’s Wages and 

Disbursements, No. 2.

DEPOSITION.
See Collision, No. 37.

DERELICT.
See Salvage, Nos. 8, 9.

DETENTION.
See Carriage of Goods, No. 15—Charter-party, Nos3. 

4,5, 6, 7— Pilotage— Unseaworthy Ships, Nos. 1,2.

DEVIATION.
See Carriage of Goods, No. 16.—Salvage, Nos. 2, 3. 

D IFFER ENTIAL DUES.
See Collision, No. 5.

DISBURSEMENTS.
See Master’s Wages and Disbursements.

DISCHARGE OF CARGO.
See Carriage of Goods, Nos. 10, 11—Charter- 

party, Nos. 3, 4, 5.

DISCOVERY.
See Salvage, No. 16— Shipowner, No. 3.

DISTRIBUTION.
See Salvage, Nos. 2, 4, 5, 6.

DISTRICT REGISTRIES.
See Practice, No. 16.

DOCK.
See Charter-party, Nos. 1, 2, 6.

DUES.
See Collision, No. 5.—Pilotage.

DURATION OF TRANSIT.
See Stoppage in  Transitu.

ENGINE ROOM.
See Lim itation of L iab ility , Nos. 8, 9. 

EQUIPMENT AND REPAIR.
See Material Men, Nos. 1, 2. 

EVIDENCE.
See Collision, Nos. 36, 37— General Average, Nos. 

1, 2—Practice, Nos. 9, 20,21—Sale of Ship, No. 1 
—Salvage, No. 17—Slave Trade, Nos. 1, 3— Un
seaworthy Ships, No. 2.

EXCEPTED PERILS.
See Carriage of Goods, Nos. 2, 8, 16, 21—General

Average, No. 8.
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e x c e p t io n s .
See Charter-party, Nos. 1, 6, 7. 

EXECUTORY CONTRACT.
See Marine Insurance, No. 17. 

EXEMPTION.

See Carriage of Goods, No. I ’ Nos!
5, 8—General Average, No. 8 J
6, 8 .

EXPENSES.
See General Average, Nos. 1, 9. 10- 

EXPERTS.
See Practice, No. 21.

EXPRESS CONTRACT.
See Salvage, Nos. 25, 26.

FEES.
See Practice, Nos. 13,14- 

FIRE.
See General Average, Nos. 6, 8—Mann

surance, Nos. o,

FOG.
See Collision, Nos. 44, 45, 46, 47, 50, 60, 

FOG-HORN.
See Collision, Nos. 45, 47. 

FOREIGN JUDGMENT.
See Ju risd ic tio n , Nos. 2, 3-

FOREIGN RIVER.
See Ju r isd ic tion , No. 1-

FOREIGN SHIP- Nq

See Bottomry, Nos. 1, Jurisdiction
Collision, Nos. 4, 5, 6, 16, 17> lia b ility , Nos. 
Nos. 4, 5, 6, 7, 8, No. 15
5, 8—Marine Insurance, iN O. i  Treaty-making
- Slave Trade, No. 2. (As to i » * )  
power of the Crown, see note, P-

f o r e ig n  s h ip  o f  w a r .
See Ju r isd ic tio n , Nos. 5,

f o r e ig n  s o v e r e ig n .
See Ju r isd ic tion , No. 7.

FOREIGN STATE- 
See Ju risd ic tio n , Nos- 2,

FRAUD. 6
See Marine Insurance, No. 7—Salvage,

19 20-General
See Carriage of Goods, Nos. 17, > .yfc. Nos. 1,

Auerage, Nos. 3,7—L im ita t io n  of ^ _¡Mortgage,
2—Marine Insurance, Bos. i ,  • , Husband,
No. 4—Salvage, Nos. 8, 2 1 - « ^  2
Nos. 2, 3, ^-Stoppage in  Franei««,

f r o s t .
See C harter-party , Nos. 6,7.

FUND in  c o u r t . 4
See Lim itation of L iab ility ,

GENERAL AVERAGE-

1. Adjusters—Custom of trade—Po’’d0fen(iantswho 
penses—Evidence—Practice. against them
wore th© owners of cargo m an a

by the shipowner to recover a general average con
tribution in respect of expenses caused by the ship 
putting into a port of refuge, landing, storing, 
and reshipping the cargo, and leaving the port, 
alleged a custom of trade that in such a case the 
expenses incurred in and about warehousing the 
cargo were apportioned among the owners of the 
cargo alone, and the expenses of reshipping the 
cargo port dues, Ac., wore borno by the owners 
of the ship and freight, and produced in support 
of such custom witnesses who proved that i t  had 
been the practice of average adjusters to adjust 
in  accordance with the custom alleged by the 
¿¡fondants Held, that this was not evidence of 
a oust“  of trade. (Q. B. Div.) Svendson v.
Wallace and others..........................................Page 550

9 A diusters — Practice of — Custom of trade— 
Vmdenceof.—A long-continued practice of average 
funsters who prepare their statements according 
to the lawas laid down by the courts, is no evidence 
of such a custom or usage of trade as can be 
fln lied lv  incorporated in a contract between a 

oargo and i f  their 
nractioe is to exclude expenses legally chargeable 
f  lneraTaverage, such practice is not binding

T, Wallace and others ................................... "

3 Adjustment-Place for making-Intermedmte
norb-Termination of voyage-Prorata freight.
V overage adjustment cannot be made at a 

f t  nrior to the port of discharge, unless the 
PHginaTvoyage was in fact terminated at such 

port through the occurrence of circum- 
Ptauces beyond the control of the shipowner, and
* V, as rendered the completion of the voyage on 

the terms originally agreed upon physically im-
L h le  or so clearly unreasonable as to be 

Fmpossible'in a business point of view. (C.P.Dir.) ^  
H ill v. Wilson ......................................................

4, U justm ent-S ecurity forpaynunt-D utyo f ship-
A.A<WUS A  shipowner having a lien on

cargo for general average, not only can require 
cargo to g ent 0f  the cargo share, but i t
isM s'duty to take the necessary steps for the 
18a. ® „A  0f  the general average and for 
i u r n g t t s  payment^and if  by his neglect to

n0 v A llan  and another ..............................- - -
.  n 'ck cargo-Jettison-Cu8tom -Charter-party-
5. Peck carg general  8hip is carrying

Liabihty- below deok) aad there is
Car8° to carry goods on deck and the voyage 
“ °  Toasting voyage, the owner of the deck 
19 n0t that has been necessarily jettisoned in  thecargo tha t has oe ^  ^  no claim f<jr oon.
course of a a ^  ^  Bhipowner or the other 
tnbution g Bithough the contract between him 
cargo owne - speoifie9 that the goods are 
and the shlP°wner P of App } Wright

*  M a ^ o d  and others; Gordon v. Mwrwood and
451

MerS rmmaae to cargo by water—Liab ility  of 
6- Fire— ar0 i iable to a claim for

ShiPZ l  ^v7 rageP contribution by the owner of 
general av ï  damage to oargo caused by
CX 1bering poured down the ship's hold to 

■ L i« h  fee on board the ship while dis- 
extinguish App.) The Whitecross Wire
t d f n n  Company Limited v. Savill and others 
“T  Ttnwmae by water—Spontaneous combus- 

7 Fire fD 0^  Right to contribution— Cargo 
burner—Shipouiner Loss of fre ig h t.-Where a



xviii MARITIME LAW CASES.
SUBJECTS or CASES.

cargo of coals is shipped to bo carried to S., and 
there delivered on payment of freight, and a fire 
breaks out spontaneously in  tho coals, and 
portions are thrown overboard, and the remainder 
so wetted and damaged by water poured upon 
them to extinguish the fire, that they have to be 
discharged, and sold at a port of refuge, and the 
freight upon them is wholly los t; the shipowner 
is entitled to a contribution in general average 
for the lost freight, and there is no claim on 
account of the cargo ; first because there is no 
loss on account of i t ; secondly, because the vice 
in i t  is the cause of the sacrifice. (Watkin 
Williams, J.) Pirie and Co. v. Middle Dock 
Company ......................................................page 388

8. Fire—Damage by water— Exemptions in  b ill of 
lading— Insurance.—Bills of lading exempting a 
shipowner from damage by fire or the conse
quences thereof, or any damage to any goods 
which is capable of being covered by insurance, 
does not exempt the shipowner from contributing 
in general average to damage sustained by goods 
carried under the b ill of lading through water 
poured on them to extinguish a fire. (Q. B. Div.) 
Crooks and Co. v. Allan and another; Schmidt
v. Royal M ail Steamship Company ..................  216

9. Lim itation of lia b ility—Salvage— Wrecks Re-
movals Act 1877 (40 Sf 41 Viet. c. 16)—Thames 
Conservancy Acts (20 21 Viet. c. cxlvii., s. 86,
and 33 <Sf 34 Viet. c. cxlix., s. 27)— Contribution 
by cargo owners—Lien.—Where a ship carrying 
cargo is sunk in the Thames in oonsequenoe 
of a collision caused by her own negligence, 
and her owner lim its his liab ility  under the 
Merchant Shipping Act 1862, s. 54, and the 
Thames Conservancy raise the ship and cargo 
under their special Acts and the Wrecks Re- 
moval Aots, and deliver them to the shipowner 
on payment of the expenses of raising, the ship
owner has no lien on the cargo for general average 
or salvage, and no claim against the cargo owner 
for the cargo’s proportion of the cost of raising.
(Ct. of App. from Adm.) Prehn v. Baily and 
others ...................................................................... 4,65

10. Port of refuge, expenses— General average act— 
Expenses of warehousing and reloading—Pilotage 
charges—Repairs.—Where a vessel has put into 
port to repair an in ju ry  occasioned by a general 
average sacrifice, the expenses of warehousingand 
reloading goods, necessarily unloaded for the pur
pose of repairingthe injury, and expenses inourred 
for pilotage andother charges on the vessel leaving 
the port, are the subject of general average. (Ct.
of App. from Q. B. Div.) Attwood v. Sellar 153, 283

11. Right to general average—Foundation.—The right
to general average is not founded upon contract, 
or the relations created by contract, but upon a 
rule of the common law and upon tho principle of 
the ancient maritime law. (Watkin Williams, J.) 
Pine if  Co. v. Middle Dock Company..................  388

12. Salvage—Pilot—Contribution of cargo owner.—
Where a payment is rightly made to pilot by a 
shipowner as salvage reward for saving ship and 
cargo, the shipowner is entitled to recover from 
the cargo owner general average contribution in 
respect of such sum. (Ct. of App.) Akerblomv. 
Price ......................................................................  441

See Salvage, No. 12.

GENERAL SHIP.
See Carriage of Goods, No. 19—General Average 

No. 5—Marine Insurance, No. 25.

GENEVA AWARD.
See Marine Insurance, No. 26.

GOVERNING LAW.
See Bottomry, Nos. 1, 2.

GOVERNMENT PROPERTY.
See Jurisdiction, Nos. 4, 5, 6, 7, 8, 9.

GROSS TONNAGE.
See Lim itation of L iab ility , Nos. 9, 10.

HARBOURS AND PASSING TOLLS ACT, 1861.
See Collision, No. 5.

H IG H SEAS.
See Collision, No. 16—Slave Trade, Nos. 1,4.

HOUSE OF LORDS.
See Practice, No. 10.

ICE.
See Charter-party, No. 7.

IM P LIE D  CONTRACT.
See Carriage of Goods, No. 17.

INCEPTION OF RISK.
See Marine Insurance, No. 15.

INDEM NITIES.
See Collision, Nos. 38, 39, 40—Marine Insurance, 

No. 23—jPractice, No. 5.

INDORSEES.
See Carriage of Goods, Nos. 3, 7, 13.

IN E V ITA B LE  ACCIDENT.
See Collision, Nos. 1, 34, 56—Salvage, No. 28.

IN JU R IA  SINE DAMNO.
See Collision, No. 63.

INSPECTION OF DOCUMENTS.
See Practice, No. 22— Salvage, No. 16.

INSURABLE INTEREST.
See Marine Insurance, Nos. 16, 17.

INTEREST.
See Bottomry, No, 3— Collision, Nos. 19, 20 Marine 

Insurance, Nos. 16, 17 Mortgage, No. 3.

INTEREST IN  PROFITS.
See Marine Insurance, Nos. 16, 17.

INTERLOCUTORY ORDER.
See Practice, No. 3.

INTERNATIONAL LAW.
See Jurisdiction, Nos. 7, 10.

INTERPLEADER.
See Carriage of Goods, No. 3.

INTERROGATORIES.
See Carriage of Goods, No. 21—Practice, Nos. 23, 24. 

IR ISH  ADM IRALTY COURT.
See Collision, No. 29—Material Men, No. 3.

JETTISON.
See General Average, No. 5. 

JUDGMENT.
See Jurisdiction, No. 2—Lim itation of L iab ility  

Nos. 3, 4—Practice, No. 12—Salvage, No. 11.
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SUBJECTS OF CASES.

JUDICATURE ACTS.

Soo Carriage o f Goods,No A —ColUsion,No^-^’ ’
38—Lim itation of L iab ility , No
No. 4—Practice, Nos. 2,3,4,18,19, 20, 23, 27,29.

JURISDICTION.

1. Adm iralty—Foreign river — Cenij f tn  ̂ e'ghore 
Court.—A British ship, lying moore , ,  do 
in a foreign river at a place where
lie is within the jurisdiction of theA,d“  %  
to make offences committed on boar . - jj,,.
triable in England under the Admiralty Junsam 
tion of the Central Criminal Court. • g @04 
Reg. v. Carr and Wilson..................................

2. Foreign judgment in remT Mt?r , t ip ld ic e .—The
forcement by C ourt o f A d m ira lty  f TllsticehasAdmiralty Division of the HighCourt of » 6̂
jurisdiction to entertain a suit m  rem iraity
judgment of a foreign court e*®™*®* ^  guit Was 
jurisdiction in a case where the o g 
to enforce a maritime lien. (Adm.) 2'he y ... 187
Mecca .................... .................................

3. Foreign judgment Action ^ ^ ^ m i r a l t y -
sonam—Enforcement of, by 0 ouj _ J Hii?h
Practice.—The Admiralty Bivmion of the
Court of Justice cannot entertain an Jama»es 
on a foreign judgment »» pe rsona n_
arising out of a collision. (Ct- .........  412
City of Mecca....................................... ti-Avvear-

4. Foreignship—National service—Arres _^ybere
once of Crown—Right o f reply—_ j '  t  ¿he j uris-
the Crown appears to protest S against a 
diction of the court being exercised aga^ ^  
vessel belonging to a foreign po > i t  appears 
same righ t of reply as m cub p  lement Beige 83 
on its own behalf. (Adm,) The F a r*  fw ar_

5. Foreign ship—National __An unarmed
Privilege of—Suit in rem Pr state, and
vessel belonging to a foMig“  , f hat state to 
employed in what is °?nsld, ° . f j  to the privilege 
be a national service, is entit arrest in a
of a vessel of war as to freedom from anew ^  
suit in  rem. (Ct. of App. reversing . 83,234
Parlement Beige .......... Exemption

6. Foreign ship—M ail packet , forfeited
from Practice. Such ^ “ tte  vessel in carry- 
by the partial employment of where her anb. 
ing merchandise and passenge , charaoter ; 
stantial employment is of a na 1 reversing
e.g., the carriage of mails. (Ct. ...83, 234
Adm.) The Parlement Beige... ¡n rom

7. Foreign ship—Foreign ational law—
— Compelling appearance-1 primarily a pro- 
Comity.—A suit in  rem, thoug P' . , j  a pro
ceeding against the ship or res is owner to
cess compelling the appearance not  appli-
defend his property, and there property of a 
cable where the ship or res is fiaeainst whom
foreign sovereign or sovereign international
an action w ill not lie by reason App- 101
law or the comity of nations. ( ■ ..........  83, 234
versing Adm.) TheParlemen 0r p xemp-

8. Foreign ship—Foreign state- rop sovereign
tion.—Semble, any property o exempt from
or State used for public purpos cotmtry,
the jurisdiction of any tribuna parlement
(Ct. of App., reversing Adm.) The r ........g3; 234

9. Foreignship o/w ar—GovermmentC ourt of Justice,
—Salvors—Practice.—The j? a warrant to 
Admiralty Division, wiU not aU° of war, or 
issue for the arrest of a foreign 0f  whioh
of private property on hoard of her

the government to which she belongs have the 
care at tlio suit of salvors. (Adm.) The Con- 
etituiion ...................................... . . .

10 High Court of A dm ira lty -A dm ira lty  Division 
rnmitv of nations—International law —  lhe 

ju r is d ic tio n  of the Admiralty Division of the High 
Court of Justice is the same as that formerly 
exercised by the High Court of Admiralty m 
matters in which i t  had jurisdiction by the comity 
of nations as a court administering c iv il law. 
(Adm.) The City of Mecca..................................

See County Courts Admiralty Jurisdiction No 4— 
Master's Wages and Disbursements, No. 1 Moi 
tiaae No. 4—Practice, Nos. 27, 29—Salvage, Nos. 
20 22, 27—Shipowner, No. 7— TUrocis and 
Casualties, No. I.

JURY.
See Marine Insurance, No. 11-Sale of Ship, No. 1 

.— Unseaworthy Ships, Nos. 1, 2.

JUSTICES.
Salvage, Nos. 20, 22, 27.

LAUNCH.
See Collis ion, Nos. 14, 1 5 - Lim itation o f Liab ility ,
°  Nos. 6, 7.

LAW  OP FLAG.
gee Bottom ry, Nos. 1, 2—C ollis ion, Nos. 16, 17.

LEX LOCI.
See Marine Insurance, No. 12.

LIC IT  ATION.
See Sale of Ship, No. 4.

* LIEN.
„  n^riaae of Goods, Nos. 19, 20—Collision, No.
Sel^ e n e r a l  Average, Nos. 4 9-Jum dicU o« No. 

o —Marine Insurance, Nos. 4, 5 Material Men, 
Nos. 2, 3, b—Ship’s Husband, No. 3.

LIFE  SALVAGE.
See Carnage of Goods, No. 16.

LIGHT ASTERN.
See Collision, Nos. 53, 54.

LIGHTERAGE.
See Carriage of Goods, No. 2 4 -C h a r te r -p a r ty , Nos.
see °  4 e_Marine Insurance, No. 15.

LIGHTS.
gee C ollis ion, Nos. 48 to 56, 66, 67, 71, 75, 76.

LIM ITATIO N OF LIA B IL IT Y .
! Bottomry bond-Fre igM -Fund in  C ourt-R ight 
1. Bottomry^ _w her0 freight is pledged by amnstru-

a 1. . 1 1  .  —. w r  L  rt / I  n n  / I  4  n  aof assign • q{ a bottomry bond and the
T “ t-R totally lost, whilst the freight is at risk, by 
ShiPn tio n  w ith another ship whioh admits and 
r  °°H w  liab ility  under the Merchant Shipping 
* X  unvine tte  amount of her liab ility  mto court, 
^ n ’rdders of the instrument are entitled to rank 
the in it  the fund paid into court for the freight 
X d g e d  to them: (Adm.) Ths Empusa ...page 185 

o Bottomry B ond-Freight-Loss of fund in  court 
2‘ pZoilion .-S em b le , that the bondholders are 

—5 I  i  l i.Q reeover out of the fund in court applic- 
t X t o  the p a ^ e n to f damagesfor loss of freight 
the same proportion of the sum secured by the 
i  a the total sum apportioned in  respect of

Ship lost. (Adm.) The Empusa ......................  18



X X MARITIME LAW CASES.

SUBJECTS OF CASES.

3. Collision — Both ships to blame — Merchant
Shipping Act 1862, s. 514—Judgment—Amount 
recoverable—Set-off—Where two vessels have been 
found to blame in an action of collision, and one 
lim its her liab ility , the other cannot claim to have 
the half damages set off one against the other, and 
then to prove in the lim itation suit for the balance, 
but the party proving in the lim itation suit must 
prove for his fu ll half damago against the assessed 
amount of which the other party w ill be entitled 
to sot off his half. (Ct. of App., reversing M.Ii.) 
Chapman v. Royal Netherlands Steam Navi
gation Company..............................................page 107

4. Collision—Both ships to blame—Merchant Ship
ping Act 1862,s. 54—Judgment—Amount recover
able—Set-off.—Where two ships have beeninjured 
by a collision for which both have been found to 
be in fault, and each has been condemned to pay 
the moiety of the other’s damage, i f  either party 
applies to have his liab ility  lim ited under the 
Merchant Shipping Act 1862, s. 54, a set-off is 
allowed between the two amounts, and the other 
party is entitled to prove against the fund paid 
into court for a moiety of the loss sustained by 
him less a moiety of the loss sustained by the party 
making such application. H. of L.) The Stoom- 
vaartMaatschappyv. The Peninsular and Oriental 
Steam Navigation Company..................................  567

5. Foreign ship—English court—Merchant Shipping 
Act 1867, sect. 9.—Sect. 9 of the Merchant Ship
ping Act 1867 applies to foreign ships seeking to 
lim it the extent of their liab ility  in an English 
court. (Ct. of App. from Adm.) The Franconia 1

6. Launch — Registration — “  Recognised British
sh ip” — Collision—Merchant Shipping Act 1867 
serf.54.—A vessel at the time of her launch, and 
before registration, is not a “  recognised British 
ship,”  and cannot avail herself of the lim itation 
of liab ility  granted by sect. 54 of the Merchant 
Shipping Act 1862, for damage done tby her to 
another vessel. (Adm.) The Andalusian ......  22

7. Launch—Shipbuilder—Merchant Shipping Acts.
— Qucere, whether the lim itation of liab ility  clauses 
of the Merchant Shipping Act apply to the case of 
a shipbuilder under contract to build and launch 
safely before delivery. (Adm.) The Andalusian 22

8. Measurement of steamships—Foreign ship— Order
in  Council— Allowance for engineroom—Merchant 
Shipping Act 1862, sect. 60.—An Order in Council 
purporting to be made in pursuance of sect. 60 of 
the Merchant Shipping Act 1862 is valid notwith
standing that i t  recites that the British rules as to 
measurement have been adopted. . . . “ w ith
the exception of a slight difference in the mode of 
estimating the allowance of engine-room.”  (Ct.
of App. from Adm.) The Franconia ..................  1

9. Measurement of steamships— dross tonnage — 
Deductions— Crew space—Merchant Shipping Act 
1869, sect. 9.—The “ gross tonnage without deduc
tion on account of engine-room ’ ’ on which the 
limited liab ility  of owners of steamships is calcu
lated, is the total capaoity of the ship obtained by 
the rules of measurement given in the Merohant 
Shipping Act 1854, and including the space or 
spaces occupied by the crew, unless the provisions 
of sect. 9 of the Merchant Shipping Act 1867 with 
regard to such spaces are complied with. (Ct. of 
App. from Adm.) The Franconia ......................  1

10. Measurement of steamships—dross tonnage— 
Spar deck— Merchant Shipping Act 1854, sect. 21.— 
Semble, i t  is immaterial, i f  the provisions of sect.
9 of the Merchant Shipping Act 1867 are complied 
with, whether the orew spaoein question is in “  a 
break or poop, or any other permanent closed-in 
space on the upper deck solely appropriated to the

berthing of the crew ”  (sect. 21 (4) Merchant 
Shipping Act 1854), or is a portion of the space 
between a “ spar deck”  (sect. 21 (5) Merchant 
Shipping Aot 1854). (Ct. of App. from Adm.)
The Franconia ..............................................page 1

11. Practice—Pleading—Defence— Judicature A cts—
Merchant Shipping Act.—Where a defendant in an 
action for damages to a ship, seeks to lim it his 
liab ility  undor the Merchant Shipping Acts, ho 
must, sincotho Judicature Acts, claim such lim ita
tion in his defence, as otherwise ho w ill not bo 
entitled thereto. (C. P. Div.) Wahlberg and 
another v. Young and others.................................. 27n.

12. Practice—Rival claims—Costs.—In a lim itation
suit the oosts of deciding a point of law arising on 
the claims of two riva l claimants to the same fund 
not allowed as against the p la in tiff; each claimant 
ordered to pay his own costs. (Adm.) The 
Empusa ..................................................................  185

13. Tng and tow—Pilot— Improper navigation—
Right of tug to lim itation.—A tug towing another 
vessel, and, by disobedience to the orders of the 
p ilo t and mismanagement, running her aground or 
damaging her, caused the damage by improper 
navigation and is entitled to lim itation of liab ility  
under the Merchant Shipping Act Amendment Act 
1862 (25 & 26 Viet. c. 83), sect. 54. C. P. Div.) 
Wahlberg and anotherv. Young and others.......... 27n.

14. United States law—Act of Ctmyressl851— Transfer 
of property in  ship doing damage.—In  the United 
States a defendant is not in titled to claim lim i
tation of his liab ility  under the Act of Congress 
1851, in an action brought against him, unless he 
has taken the steps prescribed by the Act to 
transfer his property in the ship doing the damage.
(U. S. Cire. Ct. East Distr. of N. T .). Joseph W. 
Dyer and others v. The National Steamship Com- 
pa/ny............................................. ............................  26

See Collision, No. 22— deneral Average, No. 9.

L IM ITE D  COMPANY.
See Marine Insurance Associations.

LOADING.
See Charter-party, Nos. 2, 3, 5. 6, 7—Marine In 

surance, No. 15.

LOG.
See Collision, No. 36.

LOSS OP CARGO.
See Carriage of doods, No. 16— Collision., Nos.

19, 20—Marine Insurance, Nos. 15, 16.

M A IL  PACKET.
See Jurisdiction, No. 6.

MANAGING OWNER.
See Mortgage, No. 2—Shipowner, Nos. 2, 3, 5, 9.

MARINE INSURANCE.
1. Assignee of policy—Action by— Counter-claim

by underwriters—31 & 32 Viet. c. 86, s. 1.—In  an 
action by an assignee of a marine policy against 
the underwriters, the defendants are not entitled, 
under 31 and 32 Viet. 86, s. 1, to set up a counter
claim for money owing to them by the assignor at 
the time of the assignment, but in respect of 
matters not arising out of the policy. (Ct. of App., 
reversing C. P. Div.) E. Pallas and Co. v. The 
Neptune Marine Insurance Company.............. 136,213

2. Barratry Smuggling—Seizure by revenue officers
Warranty “  free from seizure ” — Causa proximo. 

—Where a policy of marine insurance for a named 
time enumerates, among the perils insured against,
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SUBJECTS OF CASES.

“  men-of-war,enemies, pirates,rovers, t  le > 
prisals, takings at sea, arrests, res*ral*' 0f 
detainments of a ll kings, princes,' and P P ’
what nation, condition, or quality soever, .
of the master and mariners,” there being also>a 
warranty “  free from capture and seizure 
consequences of any attempts therea , 
officers of the ship insured by the p .-eling 
arrested by Spanish revenue officers for smuggl g
tobacco on board, and proceedings are 
procure sentence of condemnation and con £
of the ship at a Spanish port, an underwriter or
the policy is not liable for expenses 
resisting the proceedings of the Spams o£
officers upon the ground that the causa p r ^  
the loss was seizure and not barra ry.
App. from Q. B. Div.) Cory m d  g59
B u rr ......................................................... *

3. Bottomry bond — Freight —  ^  £_
owners—Perils of sea—Liab ility  of i  
Where a bottomry bond has been g^en airB 
cargo, and freight to discharge the c grip’s
of a ship damaged in collision at sea, a tbe
freight proves insufficient to pay the am ¿g.
bond, and the owner of cargo has °P  i  y  
ficiency, he cannot recover the nce as
under the bond under his policy of 1 cauged 
the loss upon the cargo is . ^ ‘ X e / v .  P°ole
by perils of the sea. (Q.B.Div.) ......  30O
and others ....................................................

4. Broker— Lien fo r Prem™ms7~PA T A ^ ™ n c e t
shipowner employs a broker to eff , oe of
and, there being no underwriters a i, herPbroker 
employment, the broker engages Buoh latter 
elsewhere to effeot the insurances, fbe
broker pays the premiums, he ship-
policies for suoh premiums as^ag ̂  • go
owner. (H. of 1.) Fisher v ■ Sm ith,.......... ••••••

5. Broker — Lien fo r prem ium s -  Settlement
accounts-—Sub-agent—Monthly paymen- ► 
ment of accounts between the tw obrokeroueea 
month, the sub-agent meMwhde ™“ “ “ geven 
policies, is not inconsistent with su ’ ship-
though the first broker has been

SOjTstingZhe'd.1'  I k .o L L )  Fisher?. S m ithy  60

not sufficient to disclose the fac s aj j  sbould 
risks considered in their own ia ure, dgment 0f  a
be disclosed which would affect JL, „ if  by the
rational underwriter governing underwriters
principles and calculations on wmc n B Div.)
in practice act. (Ct. of App. from «• .........  377
Rivaz r .  Oerussi and others ..... " A ______ Qpen

7. Concealment of material facts— ±iess thanp o U c ie s -G o o d s to a r r iv e -D e c la ra tw ^ t^ ^

tmeuaitte—Actionto set aside polio 0(j s to
—Where open policies are effec e ^  arrival 
arrive, and the assured declare goo „  ct 0fber 
at less than their true value, an the
policies upon such goods withou t ban the
fact that the declaration was to , tQ kave
actual value, the underwriters are 0 g Qf con-
the latter policies set aside °“  , ° ured are not 
coalmentof material facts, „aid. (Ct-of ^
o n title d  to  a re tu rn  o f the  premmm» F“  0thers 
App. fro m  Q.B. Div.) R ™ * f sea, f ire , 

8. C onstruction o f po licy  “  ^ J n  s o to ile r ,
and  a l l  other pe rils , Sfc — bur st i ng o f 
Damage to  a steamer occasioned J i 00 th in  to  
a b o ile r, the plates o f w hich had be®0^ ngh the 
re s is t the  pressure o f the stea > regUla r ly  
negligence o f those in  is covered by a
inspec ting  and cleaning the boue ,

nolicv of marine insurance against “  perils of the 
sea fire and all other perils, &c.”  (Ct. of App.)
The West India and Panama Telegraph Company 
Limited v. The Home and Colonial Marine In 
surance Company Lim ited..............................page 341

a Constructive total loss—Abandonment—Mutual 
’ Marine Insurance Association—Bye-law.—A bye
law of a Mutual Marine Insurance Association 
providing that, in the event of any ship being 

randed or damaged, and not taken into a place of 
safety i t  should be lawful for the directors of the 
company to use every possible means m their 
^ower to procure the safety of the said ship, the 
owner bearing his proportion of the expense in 
curred; and that no acts of the company or its 
Lents, under or in pursuance of the power thereby 
reserved to the company, should be deemed or 
taken to be an acceptance or recognition of any 
abandonment of which the assured might have 
o-iven notice to such company; and that the com- 
L n v  under any circumstances, should only pay 
for the absolute damage caused by the perils m- 
anred against, which in no case was to exceed the 
sum insured, isnoanswer to an action by a member 
for a constructive total loss proved or admitted, 
fbe right to recover for such a loss being a right 
which can only be taken away by express words. 
te t of App-, affirming Lush, J.) Forwood v. The 
X r th  Wales Mutual Marine Insurance Com- ^

1 ̂ Constructive total loss-Notice of abandonment- 
a „i. of shiv-—Notice of abandonment is a condi
tion precedent to a claim for a constructive total 
Wa except in the one case where by reason of a 
justifiable' sale of the ship coming to the know- 
T  of t i l l  assured at the same time as the 

news of the damage, such notice could not possibly 
v !„f«T iv  benefit to .he underwriters. (Ct.of App.,
^versing C P. Div.) Kalteribach v. Maclcenzie 15,39 

i  ̂ in s t ru c t iv e  total loss—Stranding—Sale of ship 
^Stringent necessity for-Q uestion for g u ry .-  
Where a ship is stranded w ith her cargo on board,
¿ a  the master bona fide, believing that he is 
unable to save her, sells her, the question to be 
T »d in an action on a policy for a constructive 
total loss is (per Coleridge, C.J.) whether the ship 
was a constructive total loss at the time of sale so 

to render the sale a stringent necessity, and i f  
„o evidence of this the case should be 

Withdrawn from the jury but (per Grove, J.) the 
.tioo is not whether the circumstances justified 

r  l  but whether the circumstances detailed 
was sufficient to be laid before a 

S i  that the sale was justifiable, and that such a 
3 o should not be withdrawn from the jury.
?nB p  S  B a llv .Jup e  ..................................  328

12 E ng lish  policy—French ship Leai loci.—Where 
12' v iZ lieh  policy is made on goods on board aan Bnglisn po J absence of stipula-

f r e to t t  c o ^ r aP̂ m u s tb e  construed by English 
t 1C>n t°(Q B. Div.) Greer v. Poole and others ... 300 
lao" •„^f'— hoss of— Charter-party—Deductions

13 Freig Underwriter’s Viability .—Where
/ " t e r T a X  provides for 8Pecific freight, and 
+hCat any portion of the cargo be delivered sea- 
damaged, the freight on such sea-damaged portion 
7 T« two-thirds of the above rate,”  the charterers,
L d  r a Policy purporting “  to cover only the 
H  third loss of freight in consequence of sea- 
on°- „ „ „  charter-party, can receive from
t^ tn d e rw r ite rs  the one-third lost under the

J z  bv sea-damage, or the amount insured m 
thereof, the policy. sufficiently describing 

in« subject-matter which is such one-third, and 
fte  whole freight. (Ct. of App.) Griffiths and 
others v. Bramley Moore and others......................  66
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14. Freight—Loss of—Perils of the sea■—Admiralty 
charter— Discharge by Admiralty.—Where a ship 
is chartered by the Admiralty Commissioners for 
three months certain, and thenceforward un til 
notice given, the charter-party containing a clause 
entitling the charterers on the ship becoming in 
capable to perform efficiently the service con
tracted for, to put her out of pay, and before the 
expiration of three months the ship strikes on a 
rock, and is thereupon put out of pay and dis
charged from the service, and the ship is insured 
for three months on “  freight outstanding,”  the 
underwriters knowing of the existence of the 
charter-party, but not knowing its terms, tho Iosr 
of freight is not a loss by perils of the sea, and 
the shipowners are not Entitled to recover i t  
under the policy. (Ct. of App.) The Inman 
Steamship Company Limited v. Bischoff cmd 
others ..............................................................page 419

15. Inception of risk— “  From the loading thereof on 
board " —Loss of cargo in  lighters.-—Where ship
owners by a policy insurance caused “ themselves 
to be insured, lost or not lost, at and from Libau 
to Bordeaux, upon freight (valued at interest), of 
and in  the vessel Hawthorn, beginning the adven
ture upon the said goods or freight from the load
ing thereof on board the said ship at Libau, and to 
continue and endure during the said vessel’s abode 
there, and un til the said vessel shall have arrived 
at Bordeaux, and the said goods shall be safely 
delivered from the said ship,”  and during the 
loading at Libau a portion of the cargo, which 
was in the lighters alongside and about to be 
transferred to the vessel, was by reason of the 
perils of the sea wholly lost and the shipowners 
prevented from earning the freight insured, i t  was 
held, upon demurrer, that the shipowners could 
not recover. (Q.B.Div.) Hopper and another
v. Wear Marine Insurance Company ..................  482

16. Insurable interest—Floating policy on goods—
Specific appropriation to contract—Passing of 
property— Interest in  profits.—Where A. con
tracted to sell goods to B. and C., and B. was 
buying to complete a contract made w ith C. for 
the sale of such goods, and this was unknown to 
A. and C.,and all the goods were shipped together 
by A., without being specifically appropriated to 
either B. or C., and were lost, i t  was held that, 
although after the loss C. paid for the goods and 
obtained the necessary documents entitling him to 
their possession i f  they had existed, there was no 
such appropriation as gave him an insurable 
interest. (Q.B. Div.) Stock v. Inglis ..............  596

17. Insurable interest— Floating policy ongoods—Ap- 
propriation to contract—Passing of property— In 
terest in  profits—There is no insurable interest in 
a purchaser of goods sold under an executory 
contract to answer a specific description, un til 
the property in the goods has been transferred 
to the buyer by an appropriation of the goods to 
h im ; and i f  the goods are lost before such ap
propriation takes place, the buyer cannot reoover 
for them under an open policy, although after the 
loss he pays for them and declares them under
the policy. (Q.B. Div.) Stock v. Ing lis ..............  596

18. Measure of insurers’ liab ility—Constructive total 
loss — Abandonment — P artia l loss—Partia l re
pairs— Sale of damaged ship.—Where a vessel in
sured under a time policy and valued is stranded 
and got off, and the owners, on the underwriters 
refusing to accept abandonment, finding that the 
cost of restoring her to her condition before 
stranding would exceed her value when repaired, 
do some slight necessary repairs and sell her for 
over her estimated value, the measure of the 
insurers liab ility  is the difference between the

value of the vessel when undamaged, and the 
balance which remains after deducting from 
the proceeds of the sale the cost of the repairs 
executed. (Ct of App., from Q. B. Div.) Pitman 
and another v. The Universal Marine Insurance 
Company ..................................................page 444, 544

19. Measure of insurers’ lia b ility—Abandonment- 
Rights of insured — Kepairs — Total loss.—The 
assured is never bound to abandon j he can always 
repair i f  he chooses, and refrain from insisting on 
a total loss. (Q.B. Div. Pitman and another v.
The Universal Marine Insurance Company..........  444

20. Measure of insurer’s liab ility—Repairs.—If  the
assured does repair the ship, bond fide and w ith 
reasonable discretion, the cost of the repairs is tho 
measure of the loss. (Q. B. Div.) Pitman and 
another v. The Universal Marine Insurance Com- 
pany.......................................................................... 444

21. Measure of underwriter's lia b ility—Repairs— 
Constructivetotal loss—Right of assured to repair.
—An assured whose ship is damaged, is not bound 
to claim for a tota l loss where repair is practi
cable, but may repair her ; and even where her 
value when repaired is less than the cost of repair, 
may recover from the assurers their proportion of 
the reasonable cost of the repairs less one-third 
new for old, although such proportion exceed the 
amount the assurers would be liable for if  they 
paid for a total loss. (Ct. of App. and H. of L.) 
Aitchison v. Lohre .......................................... 11, 168

22. Open policy—Reinsurance against fire—Usage
—Declaration of risks.—The usage that in case 
of any open marine policy in goods in ships to be 
declared, such policy attaches to the goods as 
soon as, and in the order in which they are shipped 
and in  which order the assured is bound to 
declare them, and that in oase of mistake the 
assured is bound to rectify the declaration, and 
that such rectification may take place after a loss, 
extends to a reinsurance effected by insurers with 
a fire reinsurance company against losses by firo 
only on coal-laden ships insured by the former, 
such risk being a contract of fire insurance in 
respect of a marine risk. (Lopes, J.) Maritime 
Marine Insurance Company Limited v. Fire Re
insurance Corporation Limited...............................  71

23. Policy— Construction of—Indemnity— Qualifi
cations.—A policy of marine insurance is not a 
perfect oontract of indemnity, but must be taken 
w ith oertain well-established qualifications, which 
must be applied even i f  the assured thereby 
receives more than a perfect indemnity. (H. of
L.) Aitchison and another v. Lohre ..................  168

24. Reinsurance after ship’s arrival— Lost or not 
lost—Concealment—No knowledge. — A voyage 
policy effected by way of re-insurance on the cargo 
of a vessel, lost or not lost, which has, unknown 
to both parties, arrived at the port of destina
tion, and landed her oargo undamaged before the 
making of the policy, is a good contract of in- 
suranoe, and the underwriter is entitled to the 
premium which the assured has agreed to pay.
(Ct. of App.) Bradford v. Symondson..............  455

25. ¿ale of cargo—Authority of master to sell— 
Age-icy Necessity—Duty to carry to destination.
—The master of a general ship becomes agent

o' the sale of the cargo—that is, has an authority 
to sell, so as to bind the owners of the goods 
on rusted to him for carriage to their port of 
destination—only where there is a necessity for 
*h t  course ; and i t  lies on those who claim title  
to the cargo as purchasers from the master to 
P"ove that he, before selling, used all reasonable 
efforts to have the goods conveyed to their des
tine tion, and that he could not by any means
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available to him carry the goods, or Pr0® 
goods to be carried, to their destina > .
merchantable articles, or could not do 80 ..
an expenditure clearly exceeding their va
their arrival. (Ct. of App. fr.m  M. B.) Atlantic ^  
Mutual Insurance Company v. Hut ....

26. Salvage— Geneva award—Compensation
— War risks— Valued policy. Under , ave 
policy covering war risks underwriter ^
paid for losses sustained by the a®sur. d by 
the destruction of the subject matter 1 ,yaire 
the A labama, are not entitled t®*®00^or., i  states 
from the assured sums paid by the n n.
Government under the Geneva Awar , r0.
Bation for loss over and above the a 
covered by the assured. (H. ofL ., affir 
App.) Burnand and others v. Rodocan , gyg
and Co..................................................... ",".7 f

27. Salvage—Peril insured asotrtsf-—W® * ^ble 
underwriters.—A claim for salvage is . and 
directly as a loss by the peril insure f> thereof 
the underwriters are n o tliab1®’ in Aitchison
beyond the amount insured. *' .......  168
and another v. Lohre............................... * ±

28. Salvage—Sue and labour clcm.sê ^ ^ i i t y  of
employed by assured or agents c]ause in 
underwriters.—Under the sue and labour clausum 
a policy of insurance, the assured “  0?r a(;ents for 
penses incurred by themselves 0 , them
the hire of persons expressly e g S r0COver 
to avert loss to the insurers, but °a tQ t he 
money paid to salvors giving a881 geftj such 
ship to save her from perils assured, and
salvors not being agents of fcut  acquir-
having no contract w ith the ass > (Ct.
ing a lien on the ship b y tbe “  and another
Of App., and H. of L.) Aitchison and a ^  lg8

29. Salvage—Sue and labour ê s e l ¿aMWfy of
employed foj assured or age ¡services
underwriters.—A sum paid for been no
rendered to a ship where there ed or his 
employment of the salvors by sne and
agents is not recoverable nn . ingnran0e. 
labour clause in a policy of m nixon v.
(Ct. of App. reversing Lindley „  138,327

30. Seaworthiness— Onus of proof . port.—
Damage or loss immediately up o action on
Under a plea of unseaworthines  ̂ y 0S up0n
a polioy of insurance, the onus o P _ever; as a 
the defendants throughout, an . t if fs . but 
matter of law, shifted to the p that  the 
where i t  is shown by the defea ej ] ^  to
vessel shortly after leaving P°r shortness
return disabled, or is tota lly ios , damage
of time between the leaving per was lost
or loss may raise a presumption „ g insured 
or damaged, not by reason o P before
against, but by reason of unseaworthine^ ^  re_ 
sailing, whioh presumption re0 , whether
butted by the plaintiff’s eviden , rejja^ted, is
such presumption is to prevail or ApP-)
a question for the jury oriy. Marine In- 
Ptckup v. The Thames and Mersey .....  43
surance Company Limited

' abuaw'- ^ - j . o y

purposes. The va lua tion  in  a va^ J ^ ween the 
insurance, w h ile  conclusive as

31. Valued Policy-Effect of ualuatiom-^CoUate ^

insurance, while conclusive i ract is not con- 
parties for a ll purposes of the oon ^  con- 
clusive for other purposes col l a docanachi and
tract. (H. of L.) Bwrnand v. Boa .................
others...................................  ..........  , Average,
See Carriage of goods, No. No. 2-No. 7-M aste r’s Wages and Dvsbursemen

(See note as to Sue and Labour Clause and 
Salvage, p. W l.)

MARINE INSURANCE ASSOCIATION.
X. C ontributions— Default in  paym ent— Counter
c la im  by member—Regulations. Where the
rules of a mutual insurance company provide that
a member making default in payment of contri
butions shall forfeit a ll claims for losses or 
average under his polioies, but shall remain liable 
for his contributions, a member making default 
cannot in an action for contributions counter
claim for the losses and averages sustained by 
V  (Pollock, B.) The Marine Mutual Insurance
Associationv. Young and another.................. page 357

2 Stamp Act 1867 (30 Sf 31 Viet. c. 23) * 7 -  
' Mutual p o lic y - lim ite d  company -  Common 
Seal-Signature by Manager - Where a mutual 
policy is issued duly stamped by a limited com- 
oanv i t  is sufficiently stamped under the Stamp 
Act ,30 & 31 Viet. c. 23), s. 7, i f  i t  is sealed with 

seal of the company and authenticated by 
the manager. (Pollock, B.) The Marine Mutual
Insurance Association  v. Young and another......  357

See Marine Insurance, No. 9.

MARITIM E LAW.

See Bottomry, No. 1 -C o llis ion , Nos. 16, 17, 1 8 -  
a Marine Insurance, No. 28.

MARITIME LIEN.
See Collis ion, No. 2i — Ju risd ic tio n , No. 2.

M ARITIM E RISK.
See Bottomry, No. 4.

MASTER.
_ Vr.llnm.rv No. 3—Carriage of Goods, Nos. 5, 25 
®ee ^  ' No 42—Compulsory Pilotage—

— CoUl Ins’Urance, No. 25—Master’s Wages and
»«■ * . —

Tow, No. 5.
MASTER’S AUTHORITY.

See Bottomry, No. 3-M arine  Insurance, No. 25.

MASTER’S WAGES AND DISBURSEMENTS.
I .  ̂ Posts — Jurisdiction — Certificate —

1. Practice drrviralty Jurisdiction Act 1868County Courts Adnuroniy has no

ju r is d ic tio n  i  t8 j ^  henco m  an ac tl0n
master s dis r disbnr8ement3 in the Highfor master s wages^a ^  County Courta

A ^ ^ a l ty  Juriadiction Act 1868 (31 & 32 Viet 
Ad? n  is not necessary to entitle a successful 
°- ?1i i  his costs, although he recover less 
piamtiff to h the County Court juns-
ffieUon over wages under sect. 3 of the said Act. ^  

\  The D ic ta to r ..............................................
1 j  - n a /im -C o u n te r-c la im  — Negligence

2. Pleadings 0 m indemnities—Demurrer.
—Reply—P ' ™  y master claims his wages,
—Where in anw" countor-claim for loss of the 
and th isnegHgence, a reply that the ship was
ship by kJ8n the underwriters are liable to
insured ^  and that the defendants can-
pay the sl“ P° claim in  re8pect of the loss, is 
not  consequent^ counter.claim, and is bad on 
no answer . Wouia such a reply be good

a r s u  »■The S ir Charles Napier............
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M ATERIAL FACTS.

See Marine Insurance, Nos. 6, 7.

M ATERIAL MEN.
I. Mortgage—Intervention of-—Release of Ship—

Bail— Priority.—A mortgagee, although entitled 
to intervene in a cause in  rem for equipment and 
repair, is not entitled to claim a release of the 
vessel upon giving bail conditional to pay the 
claim of the material men, in the event of its 
being held to have priority over the mortgage. 
(Adm. Ir.) The Acacia............................... -:.page 226

Possessory lien—Mortgagor—Mortgagee—Priority  
—Arrest.—A material man into whose hands a 
vessel has been put for repairs by a mortgagor, 
le ft in  possession by the mortgagee, has, so long 
as he retains his possession, a possessory lien for 
the repairs done, giving him priority over the 
mortgagee, and such possessory lien is not deter
mined by the arrest of the vessel by warrant of 
the High Court of Admiralty in a suit by him for 
equipment and repair. (Adm. Ir.) Hamilton v. 
Harland and Wolff-, The Acacia.........................  254

3. Practice—Lien—Irish Adm iralty Court.—The
powers of material men to enforce the ir lien differ 
under the English and Irish Admiralty Court 
Acts. (Adm. Ir.) Hamilton v. Harland and 
Wolff; The Acacia..................................................  254

4. Sale of ship—Mortgagees—P rio rity—Petition
and answer.—Sale of vessel by decree of the High 
Court ef Admiralty restrained in  order to ascer
tain the respective priorities of material men and 
mortgagees before appraisement and sale, such 
priorities to be ascertained by petition and 
answer in the High Court of Admiralty. (Ct. of 
App. in Ir.) Hamilton (app.) v. Harland and 
Wolff (resps.) The Acacia..................................  229

5. Transfer—Necessaries action—Sale of ship— 
County Courts Adm iralty Jurisdiction—Action in  
High Court—Possessory lien.—When a neces
saries action against a ship in  the City of London 
Court has proceeded to judgment, by which a sale 
of the ship is ordered, and subsequently another 
action is commenced in the High Court by 
material men having a possessory lien upon the 
ship, and an appearance has been entered to the 
action in the City of London Court by the plain
tiffs in the H igh Court, the sale w ill bo stayed, 
and the City of London Court action transferred 
to the High Court upon the application of the 
plaintiffs in the High Court. (Adm.) The 
Immacolata Concezzione ......................................  593

MAURITIUS.

See Sale of Ship, No. 4.

MEASURE OF DAMAGES.
See Collision, Nos. 19, 20.

MEASUREMENT GOODS.

See Carriage of Goods, No. 18.

MEASUREMENT OF STEAMSHIPS.

See Lim itation of L iab ility , Nos. 8, 9, 10.

MERCHANT SHIPPING ACTS.

See Carriage of Goods, No. 25— Collision, Nos. 3,
43,46, 49,51, 52, 56,62,67, 77— General Average,
No. 9—Lim itation of L iab ility , Nos. 3 to 11— 
Pilotage—Sale of Ship, Nos. 3, 4—Salvage, Nos.
5, 20, 22, 27—Shipowner, No. 1— Vnseaworth/y 
Ships, No. 1— Wages.

MERSEY APPROACHES ACT 
See Collision, Nos. 51, 52.

MERSEY DOCKS ACTS CONSOLIDATION ACT.
See Collision, No. 9.

MISTAKE.
See Collison, No. 21.

MORTGAGE.
1. Charter-party—Mortgagor—Charterer’s rights— 

Arrest—-Release.—Where the owner of a ship, 
which is mortgaged, charters her before the 
mortgagee takes possession, the mortgagee can
not interfere to prevent the execution of the 
charter-party unless i t  w ill materially injure or 
impair the value of his security, and i f  the vessel 
be arrested in an action of mortgage by the 
mortgagee, the court w ill release on the applica
tion of the charterer, unless such in jury is shown
by the mortgagee. (Adm.) The Fanchon...page 272

2. Charter-party — Mortgagors—Co-owners—Arrest 
—Bail—Release.—Where shares in a ship are 
mortgaged, possession being retained by the 
mortgagors, and the managing owner, duly ap
pointed by a ll the co-owners, including the mort
gagors, charters the ship for a foreign voyage, 
and she loads aDd is about to proceed on the 
voyage, the mortgagee, even though he takes 
possession of his shares before the sailing of the 
ship but after the making of the charter-party, 
cannot arrest the ship or demand bail in  an 
action brought by him to compel payment of his 
mortgage debt, provided the performance of the 
charter-party is not prejudicial to the security ; 
and the court w ill, upon the application of the 
co-owners, release a ship so arrested, and w ill con
demn the mortgagee arresting in oosts. (Adm.)
The M axim a .......................................................... 21

3. Interest on mortgage—-Payable in  advance— 
Notice—Sale by mortgagee.—Where interest on 
the mortgage of a ship is payable in advance, and 
the mortgage provides for six months interest in 
lieu of notice, and the mortgagee sells and 
receives the proceeds two days after the six 
months’ interest falls due, he is not entitled to
the six months’ interest in lieu of notice. (Ch.
Div.) Banner v. Berridge......................................  420

4. Practice—Actionby mortgagee—Account—Second 
mortgagee—Freight—Defendants out of ju r is 
diction— Service on— Order XI., r. 1. — In
an action by a first mortgagee of a ship 
against a second mortgagee for an account, 
persons resident abroad and retaining the 
freight as against a debt due to them from the 
second mortgagee, may be added as defendants, 
and served with notice of the w rit out of the 
jurisdiction under Order X I., r. 1, provided the 
contract under which the freight is due is an 
English contraot. (V.C.B.) McStephen and Co.
v. Carnegie.................. ..........................................  215

5. Statute of Limitations—Sale by first mortgagee— 
Trust, express or constructive—Acknowledgement.
—Where a ship is mortgaged in the ordinary 
form provided under the Merchant Shipping Act 
1854, and the mortgagee sells under the powers 
of sale in sect. 71 of that Act, there is no express 
trust in favour of the mortgagor of the purchase 
moneys received by the mortgagee, but only a 
constructive trust of the surplus remaining after 
paying off the mortgage, and the court w ill not, 
after the expiration of six years, allow evidence 
to be gone into to show the existence of a surplus 
for the purpose of raising such trust except
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where there has been such an acknowledgment 
as w ill take the case out of the Statute of Lim i- 
tations. (Ch. Div.) Banner v. Berridge ... page 420

See M aterial Men, Nos. 1, 2, 4—Ship’s Husband,
No. 4.

MUTUAL POLICY.
See Marine Insurance Association, No. 1.

NATIONAL SERVICE.
See Jurisdiction, Nos. 4, 5.

NAUTICAL ASSESSORS.
See Practice, Nos. 21, 25, 28.

NAVIGABLE RIVER.
See Collision, Nos. 80, 81.

NECESSARIES.
See Collision, No. 24—County Court Admiralty 

Jurisdiction, No. 4—Material Men, No. 5.

NEGLIGENCE.
See Carriage of Goods, Nos. 1, 2—Collision, No. 65— 

Damage, No. 1—Damageto cargo—Master’s Wages 
cmd Disbursements, Bo. 2—Salvage—Nos. 7,28—
Tug and T ovj, Nos. 1, 2.

NEW TRIAL.
See Practice, No. 20—Salvage, No. 11.

NON-DELIVERY OP CARGO.
See Carriage of Goods, Nos. 4, 6, 21.

NOTICE.
See Collision, Nos. 14, 15, Mortgage, No. 3—

Stoppage in  Transitu, No. 2.

NOTICE OF ABANDONMENT.
See Marine Insurance, No. 10.

OBSTRUCTION.
See Collision, Nos. 80, 81.

ONUS OF PROOF.
See Collision, No. 66— Compulsory Pilotage -

Marine Insurance, No. 30.

OPEN POLICY.
See Marine Insurance, Nos. 7, 17, 22.

ORDER IN  COUNCIL.
See Collision, No. 4—Lim itation of L ia b il i ty -

Bo. 8—Practice. No. 7.

OVERTAKING SHIPS.
See Collision, Nos. 53, 54, 59.

OWNER.
See Shipowner.

PACIFIC ISLANDERS PROTECTION ACTS.
Seizwre— Voyage commenced before Act passed— 

Reasonable ground of suspicion—Liab ility  of officer 
seizing.—An officer of one of H.M. s ships seizing 
and detaining a ship under the bond fide belief that 
there is reasonable cause for suspecting that an 
offence under the Pacific Islanders Protection Act 
(38 & 39 Viet. o. 51) has been committed by that 
ship, is not liable in damages even where the ship

is not in fact employed in the commission of any 
such offence, as where she has taken labourers on 
board before the Act came into operation. (Ct. of 
App. from Q.B. Div.) Bums v. Nowell...... page 323

PARTIAL LOSS.
See Marine Insurance, No. 18.

PARTICULARS.
See Damage to cargo—Practice, No. 26.

PASSENGER.
See Collision, No. 6.

PASSING OF PROPERTY.
See Marine Insurance, Nos. 16, 17.

PAYMENT INTO COURT.
See Salvage, No. 15.

PENALTY.
See Carriage of Goods, No. 4— Collision, No. 65—

Shipowner, No. 1.

PEREMPTION.
See Practice, No. 8.

PERILS OF THE SEA.
See Carriage of goods, Nos. 2, 16, 21—Marine

Insurance, Nos. 3, 8, 14.

PETITION AND ANSWER.
See Material Men, No. 4.

PIER.
See Damage, No. 1.

PILOT VESSEL.
See Collision, No. 55.

PILOTAGE.
Dues—Pilot carried to sea—Compensation of de

tention—Ships broker—L iab ility  of—Merchant 
Shipping Act 1854, ss. 357, 363,—The money 
payable to a pilot, who is carried out to sea, for 
detention under the Merchant Shipping Act 1854, 
sect. 357, is not a pilotage due within sect. 363 so 
as to make the same recoverable by the p ilot from 
the ship’s broker under that section. (C.P. Div.) 
Morteo and another (apps.) v. Julian  (resp.)......  166

See Collision, Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 32, 
33,34,55,77, 79— Compulsory Pilotage—Damage,
Nos. 1,2—General Average, Nos. 10,12—Salvage,
Nos. 10, 11, 12, 25, 26. (As to the Thames P ilot
age and T rin ity  House Charters, see note page 
97.)

PLEADINGS.
See Damage to cargo— Lim itation of L iab ility , No.

11—Master’s Wages and Disbursements, No. 2— 
Practice, No. 26.

POLICY.
See Marine Insurance, Nos. 1, 4,7, 8, 12, 16,17, 22,

23, 24, 26, 31—Marine Insurance Associations.

PORT.
See Carriage of Goods, Nos. 10, 11, 12—Charter- 

party, Nos. 3, 4, 5—Collision, Nos. 7, 8—Slave 
trade, Nos. 1, 2, 4.

PORT OF DISCHARGE.
See Carriage of Goods, Nos. 11, 12— Charter-party

Nos. 3, 4, 5.
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POET OF REFUGE.

See General Average, Nos. 1, 10.

PORTUGAL.

See Slave Trade, Nos. 2, 4.

POSSESSORY LIEN .

See Material Men, Nos. 2, 5.

PRACTICE.

1. Appeals— County Courts—Leave to appeal to
Court of Appeal.—In oases from County Courts 
raising important points of law, the court w ill 
give leave to appeal to the Court of Appeal, 
where, on a proper construction of the Acts 
governing appeals, such leave is necessary. 
(Adm.) The Bona.......................................... page 520

2. Appeal— Costs— Both vessels to blame—Motion 
by way of cross-appeal— Order L V II I. ,  r. 6.—The 
fact that respondents in an appeal from the 
Admiralty Division, where both have been held to 
blame, have given notice under Order L V III., r. 6, 
of their intention to ask for a variation of the 
decree below makes no difference in the practice 
of dismissing the appeal w ith costs i f  the judg
ment below be confirmed, provided only that suoh 
costs as are occasioned by the respondent’s notice 
w ill be deducted. (Ct. of App. from Adm.) The
Laure tta ..................................................................  118

3. Appeal— Costs — Interlocutory order — Order
L V II I. ,  r. 15.— An addition made to a deoree upon 
motion, giving directions as to costs as to which 
the decree itself was silent, is a portion of the 
decree, and therefore can be examined in an 
appeal from the decree, and is not an interlocu
tory order w ith in the meaning of Order L V III., r.
15. (Ct. of App.) The City of Manchester ....... 261

4. Appeal—Costs— Judicature Act 1873, s. 49.—A 
question of the principle on which costs are 
awarded is subject to appoal, notwithstanding 
sect. 49 of the JudicatureAot 1873. (Ct. of App.)
The City of Manchester..........................................  261

5. Appeal— Indemnity fo r costs—Salvage—Appor
tionment.—On appeal against apportionment of 
salvage reward the owners of the salved vessel 
were cited, and asked for an indemnity for their 
oosts, which the appellants refused, and gave 
notice that no relief would be applied for against 
the owners. The owners were held to be entitled 
to their costs up to the time of suoh notice. 
(P.C.) The Castlewood..........................................  278

6. Appeal—Security fo r costs— Court of Passage— 
County Courts Adm iralty Jurisdiction Act 1868 
(31 & 32 Viet. c. 21) s. 26.—The appeal from the 
Court of Passage at Liverpool exeroising 
Admiralty jurisdiction is under the County Courts 
Admiralty Jurisdiction Act 1868 (31 & 32 Viet. o.
71, s. 26), and security for oosts must be given 
before the instrument of appeal is lodged. (Ct.
of App. from Adm.) The Canges ......................  317

7. Appeals— Vice-Admiralty Courts—Time— Order 
in  Council, June, 27, 1832—26 Viet. c. 24, s. 23,
24—30 Sf 31 Viet. c. 45, s. 18. The time for 
appealing from the judgment of a Vice-Admiralty 
Court is governed striotly by the rules and regu
lations made by Order in Council, June 27, 1832, 
no rules having been made as yet under 26 Viet,
o. 24, ss. 23, 24, and 30 & 31 Viet. o. 45, s. 18, and
is limited to fifteen days. (P.C.) The Brinh ilda  461

8. Appeal— Vice-Admiralty Court—Peremption— 
Reference.—In  any Admiralty or Vice-Admiralty 
cause the righ t of appeal to the Privy Council is 
perempted by any proceedings (suoh as proceed

ing to a reference to assess damages) being taken 
by the appellant under the decree to be appealed 
from. (E.C.) The B rin h ilda ...................... page 461

9. Appeal from County Court—Notes of Evidence— 
Mode of hearing— Witnesses on appeal—County 
Courts—Admiralty Jurisdiction Act,1868.—In  an

I Admiralty appeal from a County Court, under vhe 
County Courts Admiralty Jurisdiction Aot 1868, 
where there are no shorthand w rite r’s notes of 
the evidence, and no notes taken by the judge of 
the County Court available for the purpose of 
appoal, the High Court (Admiralty Division) w ill 
order the appeal to be heard on viva voce evidenoe. 
(Adm.) The Confidence— The Susan Elizabeth 79

10. Appeal to House of Lords—Stay of proceedings—
Application to Court of Appeal.—Where an appeal 
is carried to the House of Lords from the decision 
of the Court of Appeal in an Admiralty action, an 
application for a stay of proceedings pending 
such appeal must be made to the Court of Appeal, 
and not to the oourt below. (Ct. of App.) The 
Khedive ..................................................................  ig2

11. B ail—Action in  rem—Sureties— Cross-evam/ina-
tion—Delay of ship—Costs.—A pla in tiff has a 
right to require the attendance of sureties, who 
have justified as bail for a ship in  a suit in  rem, 
for cross-examination; but he does so at his peril 
as to costs and damages occasioned by the delay 
of the ship under arrest pending suoh cross- 
examination. (Adm.) The Don Ricardo ........... 225

12. B ail — Appearance under protest — W rit— 
Change in  indorsement.—Bail given to answer 
judgment in a cause where the appearance is 
under protest w ill not be discharged on aocount 
of a change in the indorsement on the w rit of 
summons, which renders the protest of no avail.
(Ct. of App.) The City of Mecca..........................  412

13. Costs—Fees—Retainers— Adm iralty Division.
I t  is the praotice in the Admiralty Division to 
allow retaining fees to both leading and junior 
counsel. (Adm.) The Neera ..............................  277

14. Costs—Refreshers—Taxing officer—Discretion of.
—I t  is a reasonable exercise of the discretion of 
the taxing officer, w ith which the court w ill not 
interfere, to disallow refresher fees to counsel for 
the second day when a case has taken part of 
two days ; but the parts together do not amount
to a fu ll day. (Adm.) The Neera......................  277

15. Costs—Security fo r—Foreign mate— Wages._
Security for costs of suit w ill not, as a rule be 
required from a foreign mate suing a foreign ship
in  rem for wages. (Adm.) The Don Ricardo ... 225

16. Costs— Taxation—District Registry—Principal
Registry.—'The practice in district registries in 
taxing costs should be the same as that in tho 
principal registry. (Adm.) The Neera............... 277

17. Default proceedings—Sale of ship — Action
against proceeds—Service of w rit on registrar.— 
After a vessel has been sold under an order of the 
judge of the Adm iralty Division, and the pro- 
ceeda are in the registry, no owner having 
appeared, the w rit in an action against those pro
ceeds, whether original or amended subsequent 
to the sale, must be personally served on the 
registrar, (Ct. of App. from Adm.) The Cassi
opeia ......................................................... .............

18. Default proceedings — Sale of ship—Action 
against proceeds— Service of amended w rit on 
registrar.—An amonded w rit must in a ll cases be 
served in the same way as an original w rit would 
be under similar circumstances. Where a w rit

I is served on the registrar, to render the service



MARITIME LAW CASES. X X V II

SUBJECTS OF CASES.

148

good, the provisions of Order IX.., r. 13, must be 
Btrictly adhered to. (Ct. of App. from Adm.) 
The Cassiopiea ..............................................Pa^e

19. Default proceedings—Time of commencement
Date of w rit.—In  ordinary default causes in  rem, 
the time at which the steps in the action may e 
taken dates from the service of the w rit of sum
mons, and not, as before the Judicature Acts came 
into operation, from the service of the warran 
of arrest. (Adm.) The Maria .....................

20. Evidence—Exclusion of— Admiralty—New tr ia l
—Application to Court of A ppeal.— Semble, where 
an objection is taken to the exclusion of evidence 
by the judge of the Admiralty Court, the proper 
course is to apply to the Court of Appeal for_ a 
new tria l on that ground, and not to tender ® 
evidence afresh in the Court of Appeal. (C . o 
App. from Adm.) The Sir Robert Peel..............

21. Evidence—Nautical assessors—Experts.—Where
the 1 ”  - aj~  1 — flneethe court is assisted by nautical assessors e v iue 
of experts on questions of nautical science an 
sk ill may properly be rejected. (Ct. of App. from 
Adm.) The S ir Robert Peel.......... ..................... '

22. Inspection of documents—P riv ilege  Reports of 
survey.—Reports of survey of a ship made be ore 
the commencement of an action are pnvi ege 
from inspection i f  made solely for the purpose o 
proceeding in  the action. Southw ark and. I'dux- 
h a ll Water Company v. Quick (3 Q. B. Div. ,
38 L. T. Rep. N. S. 28), followed. (Adm.) m e ^  
Theodor K o rne r................................................... ..

23. Interrogatories—Preliminary Acts— OrderXXXI.,
r. 5 (Nov. 5, 1878, r. Z)—Order N IX .,r .  dU. 
Interrogatories may be administered under 
XXXI., r. 5 (Nov. 1878, r. 3) concerning matters 
on which information is obtained by pre imi J  
acts, Order XIX., r. 30. (Adm.) The Radnorshire 338

24. Interrogatory— V exatious—A general interro^a
tory w ill be struck out as vexatious if  too vag e  
in its character to admit of a precise ans . 
(Adm.) The Radnorshire.............................

25. Nautical assessors—Judge Respective dufies.
Where a judge differs from the opinion of tne 
Nautical Assessors, who assists him in a 9 '
of fact, he is bound to give judgment in accord- 
ance with his own opinion, fh e  funcwn 
Nautical Assessors is only to advise ie ] 
questions of nautical science and prac u, > .
give a verdict on the facts of the case.
The A id  ....................................................... ..

26. Particulars—Pleading—Damage to
rule as to giving particulars of general a B e ^o n s  
in pleadings is the same in the Admiralty as in 
the other divisions of the High Court of Justice.
(Ct. of App.) The Rory ............. .............. ,

27. Transfer of action—.A d m ira lty  ^  a“ tion
diction of Adm iralty— Jud ica tu re  A  ■ which 
assigned to the Admiralty Dmsiom ta t  winei. 
would not have been within the cof f 1 J T j:oature 
High Court of Admiralty before the J n ^ ta r e  
Acts, transferred to another division on t o  gg 
ground. (Adm.) The Seaham  ................ y  __

28. Trin ity  Masters—Inspection and repo'
Duties of.—Where T rin ity  Masters are ®8
to inspect and report_to the cour^, on
is not necessarily confined to t  include
which evidence has been given, -fTp^ing the
any circumstance in their » P ^ g g * .....  75
merits of the oase. (Adm.) Th q„ttina

29. W rit in  personam—Incorrect a ress ^ _The
aside—Judicature Act, Order I I. ,  - ^efendant> 
misdescription of the residene _ w;thin the 
whereby he is alleged to be of
jurisdiction, whilst he is in fa

432

534

the jurisdiction, is not a sufficient ground for 
setting aside a w rit in  personam intended for 
service as soon as the defendant shall come 
within the jurisdiction. (Adm.) The Helenslea 
— The Catalonia............................................. page 594

See Bottomry, No. 5— Carriage of Goods, No. 21 
—Collision, Nos. 1, 2, 13, 22 to 41—Damage to 
Cargo — General Average, No. 1—Jurisdiction,
Nos. 2, 3, 4, 5, 6, 9—Lim itation of L iab ility ,
Nos. 11, 12—Master’s Wages and Disbursements,
Nos. 1, 2—Material men, Nos. 3, 5—Mortgage,
Nos. 4, 5—Salvage, Nos. 10, 11, 13 to 19—Ship
owners, Nos. 4, 8, 9— Wrecks and Casualties.

PRELIMINARY ACT.
See Collision, No. 41—Practice, No. 23.

PREMIUM.
See Bottomry, No. 3—Marine Insurance, Nos. 4, 6, 7.

PRINCIPAL REGISTRY.
See Practice, No. 16.

PRIORITY.
See Collision, No. 24—Material men, Nos. 1, 2, 4.

PRIVILEGE.
See Practice, No. 22.

PRIVY COUNCIL.
See Practice, Nos. 7, 8.

PRO RATA FREIGHT.
See General Average, No. 3.

PROTEST.
See Practice, No. 12.

PURCHASER.
Sale of Goods—Sale of Ship-Vendor and Pur.

°  chaser.

RECEIVER OF WRECK.
See Collision, No. 37.

REFERENCE.
See Collision, Nos. 25, 26, 27, 35-P ractice, No. 8.

REFRESHERS.
See Practice, No. 14.

REGISTRAR.
See Practice, Nos. 17, 18.

REGISTRAR AND MERCHANTS.
See Collision, Nos. 25, 26, 27.

REGISTRATION.

See Lim itation of L iab ility  No. 6-S a le  of Ship,
JN OS» O) w,

REGULATIONS FOR PREVENTING COLLISIONS
See Collision, Nos. 42 to 62, 73.

RE-INSURANCE.
See Marine Insurance, Nos. 22, 24.

RELEASE o f  s h ip .
See Collision, No. 24-M a te r ia l Men, No. 1 -M o rt-

gage—Nos. l,
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RELOADING.
See General Average, No. 10.

REPAIRS.
See General Average, No. 10—Marine Insurance, 

Nos. 3,18, 19, 20,21—Material Men, Nob. 1, 2.

REPLY.
See Jurisdiction, No. 4—Master’s Wages cmd Dis

bursements, No. 2— Salvage, No. 18.

RESCISSION.
See Sale of Goods.

RETAINERS.
See Practice, No. 13.

REVENUE OFFICERS.
See Marine Insurance No. 2.

RIGHT OF ACTION.
See Collision, No. 63.

RISK.
See Bottomry, Nos. 3, 4—Marine Insurance, Nos.

22, 26— Salvage, Nos. 17, 24.

RISK OF COLLISION.
See Collision, Nos. 21, 62, 73, 74, 75, 76.

R IVER MERSEY.
See Collision, Nos. 9, 51, 52.

R IVER TEES.
See Collision, No. 64.

R IVER THAMES.
See Collision, Nos. 6, 10, 65 to 76, 81— General 

Average, No. 9— Tug and Tow, No. 4. (As to 
the Thames Pilotage and T rin ity  House Charters, 
see note, p. 97.)

RUNNING DAYS.
See Charter-party, No. 2.

SAFE PORT.
See Carriage of Goods, No. 10.

SAFE RETURN.
See Shipowner, Nos. 8, 9.

SAILING SHIP.
See Collision, Nos. 49, 55, 56, 57, 58, 59, 60, 61.

SALE OF CARGO.
See Carriage of Goods, Nos. 5, 7. 15, 17—Marine 

Insurance, No. 25— Stoppage in  Transitu, No. 2.

SALE OF GOODS.
Time contract— Rescission—Declaration by vendor 

after time expired.—Where vendors sell a certain 
quantity of goods (say 25 tons), October or 
November shipment, from a foreign port, per 
sailing vessels, name to be declared by the buyer 
in writing w ith in sixty days from date of b ill of 
lading, and the vendors declare 25 tons, 20 of 
which are duly shipped in October or November, 
but 5 tons in December, and the buyers refuse 
to accept, the vendors cannot, by declaring after 
sixty days from the b ill of lading 5 tons shipped 
in November, alter the right of the buyer to

refuse acceptance, the contract time for declara
tion being an essential condition, and the contract 
not being divisible. (Ct. of Ap.) Reuter, Hufeland, 
and Co. v. Sala and Co................................... page 121

SALE OF SHIP.
1. Commission agent—Evidence for ju ry .—Where 

an agent is engaged to sell a ship, and i t  is 
agreed that, i f  a sale is made to any person “  led 
to make such offer in consequence o f”  the agent’s 
“ mention or publication for auction purposes”  
of the sale, the agent shall have a commission, 
the fact that a purchaser has been told in con
versation by a person who had been in com
munication with the agent that the ship had 
been put up to auotion and not sold, is evidence 
to go to a jury that the purchaser has been led 
to the purchase by the publication of the sale.
(H. of L., reversing Ct. of App.) Bayley and 
others v. Chadwick.) ..............................................  59

2. Commission— Broker—Introduction of purchaser.
—Where a shipowner agrees w ith a broker that 
i f  the latter is the means of introducing a pur
chaser of a ship of the shipowner, the shipowner 
w ill pay the broker a commission on the purchase 
money, the commission is payable when the pur
chaser is introduced through an agent employed 
by the broker, and the person introduced pur
chases as agent for some one else. (Ct. of App., 
reversing Lush, J.) Wilkinson and Alston ....... 191

3. Transfer of ship—Agreement not b ill of sale— 
Registration—Action for specific performance—- 
Merchant Shipping Act, 1854, s. 55.—An agree
ment to transfer a ship, not being the actual 
instrument of transfer or b ill of sale within the 
meaning of the Merchant Shipping Act 1854, 
s. 55, need not be registered, and may be enforced 
as against a purchaser in a suit for specific per
formance. (Grove, J.) Batthyany v. Bouch ... 380

4. Transfer—Sale by licitation in  Mauritius—
Registration—Mortgage—Merchant Shipping Act, 
1854, ss. 55-60.— A sale of a ship under an order 
of the Supreme Court of Mauritius (by licitation, 
in accordance w ith the practice there) is not a 
transmission of the ship “  by any lawful means 
other than by a transfer according to the pro
visions of this Act,”  w ith in the meaning of the 
Merchant Shipping Act 1854, seot. 58, and the 
Registrar of Shipping is not bound, in a case 
where the register shows the ship to be mortgaged, 
upon the production of a declaration and state
ment under that section, without a b ill of sale or 
release for the mortgage, to register the purchasers 
as owners without incumbrances or at all. (P. C.) 
Chasteaumeuf v. Capeyron and another..............  489

See Collision, No. 24—Marine Insurance, Nos. 10,
11, 18—Material Men, Nos. 4, 5—Mortgage, Nos.
3, 5—Practice, Nos. 17, 18.

SALVAGE.
1. Agreement—Exorbitancy — Setting aside.—The 

court w ill sot aside an agreement for salvage 
whioh is obviously unreasonable and exorbitant, 
even i f  made bond fide, and not under compulsion. 
(Adm.) The Silesia ..............................................  338

2 Appeal— Amount—Apportionment.—In  a service 
mainly rendered by the steam power of the salving 
ship, and whioh had occasioned a deviation in 
point of law, and in rendering whish the crew 
are exposed to some peril, an apportionment of 
two-thirds to the shipowners and one-third to the 
master and crew was altered to five-ninths to the 
shipowners and four-ninths to the master and 
crew, and the total award increased from 6601. to
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9001.; owners’ share increased from 4001. to 500i., 
master’s share increased from 801. to lOOi-, crew s 
share increased from 1201. to 3001. (Ct.of App.)
The Famley H a ll .........................................page 499

3. Appeal— Amount—Discretion of judge—Circum
stances under which Court of Appeal w ill inter
fere—Deviation.—The Court of Appeal w ill alter 
an award of salvage made by the court below, 
where there is reason to believe that the court 
below has not taken into consideration the c ir
cumstance that rendering a salvage service to 
property alone constitutes a deviation m point ot 
law, however small the deviation may be m point
of fact. (Ct. of App.) The Famley H a ll..... . 499

4. A pportionm ent— Master's share— S k ilfu l na v ig a 
tio n  _Where 35001. had been awarded for salvage
services rendered by a steamship, 20001. was 
awarded to the owners, and 7001. to the master 
for his skilfu l navigation in dangerous circum
stances. (Jud. Com. P. C., varying Vice-Adm. Ct. 
of Bermuda.) The Castlewood .........................

5. Apportionment—Seamen—Settlement by solicitors . 
—Merchant Shipping Act 1854, sect. 182.— Where 
solicitors are duly authorised by seamen to settle
a claim against their employers for their share 
of salvage, after the whole reward to be paid is 
ascertained, and to make an agreement for that 
purpose, and the solicitors accept a sum in fu ll 
satisfaction, such agreement is not void under 
the Merchant Shipping Act 1854, s. 182, even if 
the amount accepted is less than the seamen 
would be entitled to recover in an action for dis
tribution. (Adm.) The Afrika  ..........................  266

6. Apportionment—Settlement by solicitors.—Semble,
that fraud or concealment or an extravagant dis
proportion between the amount actually received 
and the amount strictly due, is necessary to 
induce the court to re-open such an agreement. 
(Adm.) The A fr ik a .............................................. z',b

7 Damage to salvor— Demurrage — Negligence.— 
Where a vessel in rendering salvage service sus
tains damage without negligence on her part, 
she is entitled to be repaid for such damage, 
and for demurrage during repairs, by the owners
of the vessel salved. (Adm.) Mud Hopper, ^  
No. 4 ............................................... .■■■■■ ■■■

8 Derelict—Contract of affreightment—Abandon
ment—Owner of can-go—B ail-F re igh t. Whmo a 
vessel is abandoned and becomes a derehct the 
owners of cargo on board are entitled to treat the 
contract of affreightment as abandoned, and are 
entitled, un til the shipowner again gets P08068®1” "  
of his Ship, to have the cargo delivered to them at 
any port into which i t  maybe brought by salvors, 
ongiving bail to cover an award of salvage, with 
out payment of any freight to the shipowner.
(Ct. of App.) The ......................................

9. D e re lic t -  V o lun tee rs-Ine ffec tua l f  ̂ ^ ¡ e t  for 
award.—Where volunteers navigate
a time, and on falling in with another vesse 
abandon her, they are not entitled to salvage 
award. (Adm.) The KMeena ..........................

10. Pilot—Bight to salvage award— Unusual services
_Danqer.—To entitle a pilot to salvage award the
ship<h if assists must be in such distress as,to.bem 
danger of being lost, and such as to call upon him 
to run such unusual danger, or incur such unusual 
resnonsibility, or exercise such unusual skill, o 
perform such an unusual kind of sery'°®’ 
make i t  unfair and unjust that he should b p 
otherwise than upon the terms of salvage award. ^  
(Ct. of App.) Akerblom v. Price.................

11. Pilotage — Practice — Verdict — Net»
Judgment.—Where in such a case a jury finds that

the services are pilotage, and a divisional court 
directs a new tria l, the Court of Appeal w ill, i f  i t  
appears that all the materials are before i t  upon 
which to decide the case, go further than the 
divisional court, and set aside the verdict for the 
defendants the owners of the cargo, and enter 
judgment for the plaintiffs without another trial.
(Ct. of App.) Akerblom v. Price .................. poge 441

12. P ilo t—Salvage paid to cargo-owners— General
average contribution.—Where an uninjured vessel 
is off a coast unknown to the crew, in a. gale, and 
cannot beat to windward, and is being driven 
towards dangerous sands, and pilots put to sea at 
considerable risk, and guide her to a safe 
anchorage, money paid to the pilots for their 
services is a paym ent for salvage, and the owners 
of the vessel are entitled to general average con
tribution from the owners of cargo. (Ct. of App.) 
Akerblom v. Price .................................................

13. Practice — Consolidation — Rival salvors
Tender.—The court has power to order the con
solidation of salvage suits in all cases, but i t  w ill 
not usually exercise the power contrary to the 
wish of the various pla in tiffs; but i f  the plaintiffs 
institute and prosecute several suits without 
necessity, they w ill be condemned in costs. 
(Adm.) The Jacob Landstrom.............................. 58

14. Practice—Costs—Setting aside of agreement.—
Where an agreement is set aside, and an award of 
salvage made, each party w ill pay their own costs. 
(Adm.) The Silesia ...........................................  ■ 338

15. Practice—Costs—Tender.—In  a salvage suit,
where the tender was held sufficient, but i t  was not 
liberal, the Court gave the salvors their costs up 
to the time of the payment of the tender into 
court. (Adm.) The Lotus .................................. 595

16. Practice—Discov -y— Inspection— Tender and
admission of statement of claim Costs. A 
plaintiff in  a salvage action in the Admiralty 
Division, in which the defendants admit the allega
tions in the statement of claim, and tender a sum 
in satisfaction, is nevertheless entitled to dis
covery and inspection of documents, but at his 
own risk and cost i f  snch discovery and inspec
tion should be held at the hearing to have been 
unnecessary. (Adm.) The Maria ......................  94

17. Practice—Evidence—Bisk— Instructions not to
salve.—Instructions from an owner or his agent 
to his ship’s master not to salve property is 
evidence as affecting the risk run by the salvor. 
(Adm.) The Silesia .............................................. 338

18. Practice—Reply— Admission—Tender. — Quwre,
is a reply necessary in a salvage action where the 
only defence is admission of the plaintiff’s facts 
and tender of a sum in  satisfaction which is re
jected by the pla in tiff ? (Adm.) The Maria ... 94

19. Practice — Tender — Separate salvors.—When
there are separate suits instituted in respect of 
services rendered to a vessel and her crew by rival 
Balvors, and the defendant is unable to estimate 
the respective value of two several services, he 
w ill be allowed to make a single tender in respect 
of the whole services rendered. (Adm.) The 
Jacob Landstrom.....................................................  58

20. Ship—Definition—Merchant Shipping Act 1854
_Stranding — Jurisdiction of justices — Mud-
hopper.—A m ndhopper barge used fo r  ca rry ing  
mud ou t from  a r iv e r , and having  no in te rna l 
means of propuls ion, is  a “  descrip tion of vessel 
used in  nav iga tion ,”  and no t being “  propelled 
by  oars,”  is  a ship w ith in  the  meaning o f the  word 
as defined by  the M erchan t Sh ipp ing A c t, 1854, 
s. 2, and as such the  jus tices  have ju risd ic tio n  to  
award salvage fo r  services rendered to  her when
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“  stranded or otherwise in distress on the shore 
of any sea or tida l water situatod within the 
lim its of the United Kingdom.”  (Ct. of App., 
reversing Adm.) MacAdam (app.) v. The Master 
and Crew of the Saucy Polly (resps.); The 
Mac ..........................................................page 507, 555

21. Ship—Freight—Cargo—L iab ility  to pay salvage.
—Salvage is payable ont of ship, freight, and 
cargo, at risk, without distinction as to the nature
of the cargo. (Adm.) The Longford..................  385

22. Ship in  distress on shore—Merchant Shipping 
Act—Jurisdiction of justices.—A vessel may be 
“  in distress on the shore ” without being actually 
aground or in oontact w ith the shore. The Leda 
(Swabey, 40) approved. (Ct. of App., reversing 
Adm.) MacAdam (app.) v. The Master and Crew
of the Saucy Polly (resps.); The Mac.............. 507, 555

23. Specie—Proportion of contribution.—Specie con
tributes towards salvage in the same proportion 
as ship, freight, and other cargo. (Adm.) The 
Longford .................................................................. 385

24. Steamship disabled — Towage — Absence of
danger.—Where a steamship, carrying fore and 
aft sails only, and not rigged for proceeding under 
sail alone, breaks the mainshaft of her propellor, 
and is compelled to take assistance from another 
ship, which tows her forty miles into a port, the 
service is of a salvage character, although the 
service is not attended w ith any danger to the 
salvors. (Adm.) The Jubilee..............................  275

25. Vessel in  distress—Pilo t or other person—Bight
to reward—Express contract.—A person, whether 
a pilot or not, who takes charge of a vessel in 
distress, w ith the consent of her master, is entitled 
to salvage reward, in the absence of an express 
oontract to the oontrary. (Adm.) The Anders 
Knape ...................................................................... 142

26. Vessel in  distress—Pilot or other person—Right
to reward—Express contract.—Semble, i t  is im 
material whether, under such circumstances as 
would entitle a person to salvage reward in any 
oase, the person claiming salvage does or does 
not hold himself out righ tly  or wrongly as being 
a pilot, so long as he performs the service. The 
Frederick (1 W. Bob. 16) approved. (Adm.) The 
Anders Knape..........................................................  142

27. Vessel used in  navigation—Merchant Shipping
Act, 1854—Jurisdiction of justices—Mudhopper— 
Semble, a vessel such as a mudhopper used to 
transport men and mud, and capable of being 
guided, though not of motion, by internal means, 
is a vessel actually used in  navigation. (Ct. of 
App., reversing Adm.) MacAdam (app.) v. The 
Master and Crew of the Saucy Polly (resps.); The 
Mac ..................................................................507, 555

28. Tug and tow—Position of dcmger—Bight of tug
to salvage — Negligence — Inevitable accident.— 
Where in the performance of towage services the 
tow gets into a position of danger, the tug is not 
entitled to salvage reward for extracting her from 
it, unless she can show (1) That there was no 
negligence on the part of the tug causing the tow 
to get into the position of danger, and (2) That 
her being in  the position of danger was the result 
of an unforeseen and inevitable aooident. (Ct. of 
App. from Adm.) The Robert Dixon .............. 95, 246

See Carriage of Goods, No. 16— General Average,
No. 12 — Jurisdiction, No. 9 — Marine In 
surance, Nos. 26, 27, 28, 29—Practice, No. 5.

SALVOES.

See Jurisdiction, No. 3—Salvage, Noe. 7, 9 10 
11, 12,19.

SEA DAMAGE.
See Carriage of Goods, No. 9—Marine Insurance,

No. 13.

SEAMAN.
See Salvage, No. 5— Wages.

SEAWOETHINESS.
See Carriage of Goods, No. 9—Marine Insurance,

No. SO— Unseaworthy Ships.

SECUEITY.
See General Average, No. 4—Practice, Nos. 6, 15.

SEIZUEE.
See Marine Insurance, No. 2—Pacific Islanders Pro

tection Acts—Slave Trade, Nos. 1, 2,3,4.

SEEVICE.
See Collision, No. 28—Mortgage, No. 4—Practice,

Nos. 17, 18, 19, 29.

SET-OFF.
See Lim itation of L iab ility , Nos. 3, 4.

SHIP.
See Salvage, Nos. 20, 21, 27.

SHIPBEOKEE.
See Pilotage— Sale of Ship, No. 2.

SHIPBUILDER
See Lim itation of L iab ility , Nos. 6, 7.

SHIPMENT OF GOODS.
See Bottomry, No. 1—Sale of Goods.

SHIPOWNEE.
1. Apprentice— Owner—Penalty—Exemption— 17 cf-

18 Viet. c. 104, ss. 55, 100, 146, 147--25 Sf 26 
Viet. c. 63, s. 3.—Where a person has bond fide 
purchased one sixty-fourth share of a British ship, 
but the share has not been transferred to him by 
b ill of sale, nor has he been registered as owner, 
and he has engaged and supplied an apprentice 
to be entered on board the said ship, being within 
the meaning of the Merchant Shipping Amend
ment Act 1862, s. 3, an owner of the ship, he is not 
liable to be convicted under the Merchant Ship
ping Act 1854, s. 147, sub-sect. 1. The word 
“  owner ”  must be construed with referenoe to the 
subject-matter and context of each provision of 
the Merchant Shipping Act. (Q. B. Div.) Hughes 
(app.) v. Sutherland (reap.) ..................................  459

2. Co-owners—Managing owner—Settlement w ith— 
L iab ility  for goods supplied.—A shipowner, by 
settling accounts w ith his managing owner, does 
not relieve himself from liab ility  in respect of 
goods supplied on the order of the managing 
owner for the use of the ship, even though his 
share of the oost of such goods is debited to him 
in  such aocounts, and thereby paid for by him.
(Ct. of App.) Davidson v. Donaldson ............... 601

3. Co-ownership—Action against managing owner 
—Discovery of documents—Partnership.—In  an 
action against a managing owner of ships for an 
account, ho cannot proteot himself against 
settling out books and documents relating to the 
ship accounts in his affidavit of documents, or in 
answer to interrogatories, by alleging that the 
accounts and books are kept by a firm of which 
he is a member, and that the aotion is brought
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against him in  his ind ividual capacity on y> u 
must discover a ll documents, whet e* 1J* .
possession or in  tha t of the firm. ( • 459
Swa/nston v. Lishman ....................................

4. Co-ownership action—Accounts SetiiewRRi f
Date of w rit—Practice-Adm iralty Court A 
1861, s. 8.— In  an action by one co-owner 
ship against the other co-owners nn ,
A dm ira lty  Court A c t 1861 fo r a
of accounts between the eo-own “l  uc], 
p la in tiff is entitled to a settiement of such 
aocounts only as are or ought to  Jn
to the co-owners prio r to  the date o on
the action and cannot recover any su ,
accounts, which in  the due course of the ship^s
business could not be rendered to « ...........  104
u n til a fte r such date. (Adm.) P

5. Co-ownership action—Accounts—A g e .
a oo-owner acts as a ship’s agent (n p0rts
owner) fo r a coasting steamer a t ?ne f £  the
of call, he cannot in  a co-ownership due
settlement of ship’s account recove 104
to  him as agent. (Adm.) The Eider............

6. Co-ownership action Half-yearly dere(j
Settlement.— W hereaship saccountsarer 
half-yearly, a co-owner is n o t i f i e d  t^ re c o v ^
upon accounts rendered fo r an / Adm)  The
half-year in  which the w r it  is issued. (Adm .)....... ^
Eider .......................................................... .

7. Co-ownership action—^ J ^ f ^ l u y l l u r t  Act
of m inority—Jurisdiction  t i  "  (A dm ira lty
1861,*. 8. The H igh  Court of ̂ mirla lty  Court 
D ivision) has power, under tion  f 0 order
Act 1861, s. 3, in  a co-ownership action
the sale of a ship on the app wer where i t

Practice—Ball for safe
8. Co-ownership action Pr r0 .owners are 

r e W - T h e  m inority  in interest'otoo own ̂  ^
entitled to ba il fo r safe return object
as the value of the ir shares extends, ̂  (Adm.)
to the proposed employment of the snip v ......... 226
The Talca .........................................  soj e re_

9. Co-ownership action Practice^ ^ bar to the
turn—Managing owner.—1 1 , manager or
claim fo r ba il for safe return employment
ship’s husband who arrange acquiescence
of the ship was appointed w i . obj ection to
if  they give reasonable noti e , Talca 226

I "
See Collision, No. 35 —County j —General

Jurisdiction, No. insurance, Nos 4 5
average, Nos. 4, 6, 9 ( \ s to bail lor
—steppage in  transitu, 1No. ■ BVeenotej p. 226). 
safe return when ship chart >

SH IP ’S HUSBAND.

1. Charter-paHy — Cancellation â hority 0f  the
ship’s husband, who, w ith  charter-party
ship-owners, has entered m bt, primage,
under which a commission o charterers on
and demurrage is payable o otj by virtue
execution of the charter-par y> ;nt0 an agree-
of his office as ship’s husban , j  the charter-
ment w ith  the charterers m0ney in  Beu ,0^
party and pay them a sum on the ship-
commission, tha t shall be „ „ th o r ity  so to do, 
owners, w ithou t the ir expaes _ement may be for 
notw ithstanding th a t such ag p iv .) Thomas
the benefit of the shipowners. (& • ....... ...............  51
and another v. Lew is .................

54

2 Freight—Co-owners—Assignments— Advances—
' A  ship’s husband has no implied power as against
his eo-owners to assign or pledge the entire freight 
to become due on a charter, although money be 
owing to him from the co-owners or advances 
made on the ship’s account. (Ct.ofApp.) Benyon 
and Co. v. Qodden and Son; H. B. Evans, third 
parly ............................................................. 10

3 Freight—Lien—Advances—Assignments—Where 
a ship’s husband has made advances on account of 
the ship, he has a right or lien or retainer, and not 
a charge, on the freight in respect of the repay
ment of those advances, so that, i f  his appoint
ment of ship’s husband ceases before the freight 
has been earned, an assignee of his interestin the 
freight is not entitled to it  as against the owners.
(Ct of App.) Benyon and Co. v. Qodden and 
Son ; H. B- Evans, third party ..........................  10

4 Freight — Bight to—Co-owners — Mortgagees. —
' where a ship’s husband, who is also part owner,
has mortgaged his shares,he w ill be deprivedof all 
right to receive his share of freight, either as ship’s 
husband or owner, i f  the mortgagees before the 
end of the voyage unite with the co-owners in the 
appointment of another ship’s husband to receive 
the fre ight; the action of the mortgagees being a 
sufficient taking possession or intervention to 
displace the tit le  of the mortgagor to the freight.
(Ct of App.) Benyon and Co. v. Qodden and Son; 
jj R. Evans, th ird  p a r ty ...................................... 10

SHIPPER.

See Carriage of Goods, Nos. 19, 20.

SHIPPING CASUALTIES ACT 1879.
See % '~ecks and Casualties.

SHORTHAND WRITER.

See Practice No. 9.

SLAVE TRADE.

1 odzwre — Place — Justification — Evidence — 
E xam ina tion  of papers.-Evidence which may 
fnstifv a seizure on the high seas is not sufficient 
when the vessel is in harbour and there is an 

.„ „ ¡ tv  of examining her papers. (P. C.) 
Ovarense; Beg. m d  Loggie v. Casaca and ^

others .......................................
n _Portuguese ship—British port Slave
2. Seizure 4.—Sect. 4 of the Slave Trade

i r<t dV373 does ¿ot app ly to  Portuguese vessels 
f e t a  n a B r it is h  p o rt. (P. C.) The Ovarense;
Z t  and Loggie v. Casaca and others..................  308

„  a ■' PrtmA facie evidence—Treaty—Slave 
3 Seizure ^[—Costs and Damages-The

^ « s tc e  of the articles enumerated in the treaty,
P ¿ toe Slave Trade Act 1873, as pnm& facie 
evidence of slave trading, do not prevent a seizor 
of a vessel in port being condemned in  costs and 
°J * V“ S if  w ith reasonable care he could have 
satisfied himself that the vessel’s employment was 
satisne Ovarense; Beg. and Loggie
lawful. ( P - y  , ...........................  308

. a • „„«— Treaty withPortugal—Port orterntonal 
4. i ^ t y  w ith Portugal concerning the

waters. _ , , i.. the hivh seas’ l ie  trade relates to seizures on the high seas 
81J  not in port or territorial waters. (Pnv. 
Cffi5) The Ovarense; Beg. and Loggie v. Casaca 
and others ................* " '

SLAVE TRADE ACT 1873.
See Slave Trade, Nos. 2, 3.

308
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SUBJECTS OF CASES.

SMUGGLING.
See Marine Insurance, No. 2.

SOLICITOR.
See Salvage, Nos. 5, 6.

SPAR DECK.
See Lim itation of L iab ility , No. 10.

SPECIE.
See Salvage, No. 23.

SPECIFIC DESCRIPTION.
See Marine Insurance, No. 17.

SPECIFIC PERFORMANCE.
See Sale of Ship, No. 3.

SPEED.
See Collision, Nos. 60, 61, 62, 64.

SPONTANEOUS COMBUSTION.
See General Average, No. 7.

STAMP ACT.
See Marine Insurance Associations. No. 2.

STATEMENT OF CLAIM.
See Salvage, No. 16.

STATUTE OF LIM ITATIONS.
See Mortgage, No. 5.

STATUTES.
See Collision, Nos. 9, 51, 52—Damages, Nos. 1,

2, 3— General Average, No. 9—Marine Insurance 
Associations, No. 2—Mortgage, No. 5—Pacific 
Islanders Protection Acts— Wrecksa/ndCasualtiea.

STAY OF PROCEEDINGS.
See Collision, No. 22—Practice, No. 10.

STEAMSHIP.
See Collision, Nos. 62, 68, 72, 73, 74, 75, 76—

Salvage, No. 24.

STERN LIGHT.
See Collision, Nos. 53, 54, 67.

STOPPAGE IN  TRANSITU.
1. Duration of transit—Actual Delivery—Destina

tion.—T ill the goods are actually delivered to the 
purchaser or his agent the transitus is not at an 
end, and i t  makes no difference that the ultimate 
destination of the goods has not been communi
cated by the purchaser to the vendor. (Ct. of App. 
from Bank.) Ex parte Rosevear China Clay 
Company; Re Cock.................................................. 144

2. Duration of transit—Cargo held for freight—
Notice to shipowne 1— Delivery orders—Sub-sale— 
Unpaid vendor.—Where the master of a ship has 
s till the character of carrier and retains a lien for 
freight upon the cargo, the fact of a subsale and 
handing over of a delivery order for the cargo to 
the sub-purchaser, and actual receipt by him of 
part, does not put an end to the transitus, and 
the unpaid vendor has, upon giving the due 
notice, the right to stop the purchase money 
payable and s till unpaid by the sub-purchaser, 
after discharging intermediate equities. (Ct. of 
App from Bank.) Ex F a lk ; Re K ie ll......  280

3. Duration of transit— Constructive delivery—
Agreement between carrier and consignee— Ware
houseman.—Where goods are placed in the 
possession of a carrier tobe carried for the vendor 
to be delivered to the purchaser, the transitus is 
not at an end so long as the carrier continues to 
hold the goods as a carrier, and i t  is not at an end 
un til the carrier, by agreement between himself 
and the consignee, agrees to hold forthe consignee 
not as a carrier but as his agent. The same 
principle applies to goods placed in possession of 
a warehouseman or wharfinger. (Ct. of App.) Ex 
parte Cooper; Re M'Laren..............................page 63

4. Duration of transit— Constructive delivery—Free 
on board—Ship chartered by purchaser.—Delivery 
of goods by a vendor on board a ship chartered 
by the purchaser is only constructive, and not 
actual, delivery to the purchaser, iuasmuoh as the 
contract with the master of the ship to carry the 
goods does not make him the agent of the pur
chaser, and so long as the goods remain in the 
hands of the master of the ship as carrier, the 
vendor’s right of stoppage in  transitu continues.
Ct. of App. from Bank.) Ex parte Rosevear China 
Clay Company; Re Cock ......................................  144

STOWAGE.

See Carriage of Goods, No 8.

STRANDING.

See Marine Insurance, Nos. 11, 18—Salvage No. 20.

SUB-AGENT.

See Marine Insurance, No. 5.

SUB-SALE.

See Stoppage in  Transitu, No. 2.

SUEZ CANAL.

See Collision, Nos, 11, 12.

SUING AND LABOURING CLAUSE.

See Marine Insurance, Nos. 28, 29—(See Note as to
Salvage, p. 171).

SURETIES.
See Practice, No. 11.

StlRVEY.
See Practice, No. 22.

SUSPENSION OF CERTIFICATE.
See Wrecks and Casualties.

TAXING OFFICER.
See Practice, Nos. 14, 16.

TENDER.
See Salvage, Nos. 13, 15, 16,18, 19.

TERMINATION OF VOYAGE.
See Carriage of Goods, Nos. 22, 23, 24—General

Average, No. 3.

TERRITORIAL WATERS.
See Slave Trade, No. 4.

THAMES CONSERVANCY ACTS..
See General Average, No. 9.
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THAMES CONSERVANCY RULES.

See Collision, Nos. 65 to 76.

THAMES NAVIGATION.
See Collision, Nos. 6,65 to 76, 81—Tug and Tow, No. 4.

THIRD PARTIES.
See Collision, Nos. 38, 39, 40.

TIDE.
See Collision, Nos. 64, 68, 69, 71.

TIM E CONTRACT.
See Sale of Goods.

TONNAGE.
See Lim itation of L iab ility , Nos. 8,9, 10.

TOTAL LOSS.
See Marine Insurance, Nos. 19-

TOWAGE.
See Tug and Tow.

TRANSFER O F ACTIONS.
See Material Men, No. 5—Practice, No. 27.

TRANSFER OF SHIP.
See Sale of Ship, Nos. 3, 4.

TRANSIT

See Stoppage in  Transitu.

t r e a t y .
See Slave Trade, Nos. 3, 4. (As to Treaty-making 

Dower of the Crown, see note, p.

TR IN ITY  HOUSE.
See Collision, No. 10.

TR IN ITY  MASTERS.
See Collision, Nos. 26, 27-P rac tice , No. 28.

TRUST.
See Mortgage, No. 5.

TUG AND TOW.

1 .Negligence of tug—Contributory a tug
Orders of person in  charge of • . acompul-
was engaged to tow a ship in c! S ptea to
sory p ilot into harbour, and the tug at ^  
tow the ship across a bank m and it
and the ship struck ^  ,  t  signalled the
appeared that although the P seeing the
tug to alter her course he didnot^o . Held, 
signals disregarded, cast ott had to be done
that as the casting o il would ^ contri-
at the last moment there wa sy p  as pre-
bntory negligence on tlio par owners,
vented her from recovering r g;dered the
although the nautical a®ses!p- t \ Spaight v. 
p ilot’s conduct negligent. ( • ...................... 406

..................................................... to navigation-
2. Negligence of tu9~ f^rAersr ,^L se--Discretion of 

Person in  charge of tow 0f the tow
tug—Semble, the P®rst™ 1, the course, and the 
may give express orders a absence of
tug is bound to obey them.but ^  on of
such orders the tug has the genera

the course, and is bound to tow the vessel in  a 
safe and prudent course. (Ct. of App.) The 
Robert Dixon................................................. Ta9e 2'*”

3 Specific agreement— Delay—Evtra remuneration.
' —Where a tug contracts to perform a specified
towage for a specific sum, and from causes 
beyond the control of tug or tow, the completion 
of the contract is delayed, the tug is not entitled 
to extra remuneration for such delay, provided i t  
was reasonable under the circumstances. (Adm.)
The Hjemmett........................ ................................. • ; .........

4 Thames Conservancy Bye-laws—Construction of 
Barges—  The towing of eight barges above 
Albert Bridge by a steam-tug, the first four in a 
single line, and the last four two abreast, is a 
breach of the Thames Conservancy Bye-law, No.
4, of July 11,1877. (C. P. Div.) Gadney (app.)
v! Rough (resp.).....................................................  73

5 Warranty—Power of tug—Delay Master—
' Agreement.—Where a master mariner agreed
with certain owners of barges to take charge 
thereof, for a voyage across the Atlantic, the 
owners to provide a specified tug for towing, and 
the tug, by reason of defects unknown at the 
time of contracting, prolonged the voyage longer 
than was anticipated : Held, that there was no 
implied warranty that the tug should be reason
ably efficient for the purposes of the voyage, and 
the master mariner was not entitled to recover 
the loss incurred by the prolongation. (Ct. of 
App, reversing Q. B. Div.) Robertsons. Amazon
Tug and Lighterage Company Lim ited.......... 448, 49b

See Collision, Nos. 48, 55, 77, 78, 79-L im ita t io n  
of L ia b ility ,  No. 13—Salvage, No. 28.

UNDERWRITERS.
See "ine Insurance.

UNITED STATES.
See Collision, Nos. 19, 20—Lim itation of L iab ility ,

No. 14—Marine Insurance, No. 26.

UNSEAWORTHY SHIPS.
1 Detention of ship— Compensation for Board of

' rrracle__Representations as to condition—Actual
condition—Question for ju ry—Merchant Shipping 
Act 1878, ss. 6, 10, and 6 sub~sect. 1. In 3<ii 
notion under the Merchant Shipping Act 1878,
!  10 against the Board of Trade to recover
compensation for detention of a ship, alleged to
be unseaworthy, under the provisions of sect. 6, 
and sub-sect. 1 of the same Act, the proper 
question for the ju ry is, whether a reasonable 
man with a competent knowledge of ships, 
would believe that she was unsafe. The ques
tion of reasonable and probable cause under this 
Act depends not on what representations are 
made to the Board of Trade, but on what the 
actual condition of the vessel is, and is one for 
the jury. (Ct. of App, reversing Q. B. Div.) 
Thompson v. Narrer..............................................

2 Detention of ship—Evidence as to condition of 
' ship and her former history.-Evidence as to the
actual history of a vessel is admissible to show 
whether there was or was not reasonable and 
rvrnbable cause for ber detention under the powers 
of the Aet. (Ct. of App, reversing Q. B. Div.) 
Thompson v. Farrar..............................................  &b.J

USAGE.
See Custom.

VALUED POLICY.
See Marine Insurance, No. 26, 31.
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SUBJECTS OF CASES.

VENDOR AND PURCHASER.
See Sale of Goods —Sale of Ship— Stoppage in

Transitu.

VERDICT.
See Salvage, No. 11.

VICE-ADM IRALTY COURTS.
See Practice, Nos. 7, 8.

VOLUNTEERS.
See Salvage, No. 9.

VOYAGE.
See Carriage of Goods, Nos. 22, 23, 24— General 

Average, No. 3— Pacific Islanders Protection Acts.

VOYAGE POLICY.
See Marine Insurance, No. 24.

WAGES.
1. Deductions—Illness of seaman—Badprovisions— 

Board of Trade—Hospital expenses—Merchant 
Shipping Act 1854, ss. 236 and 228.—A seaman, 
who from the effects of bad food snpplied on board 
ship becomes seriously i l l  and is landed at a port 
abroad, and is there tended in hospital, the ex
penses for snch attendance and for his passage 
home being paid by the Board of Trade or on their 
behalf, has received an in ju ry  in the service of the 
ship, within the meaning of the Merchant Shipping 
Aot 1854, s. 228, sub-sect. 1, and the Board of 
Trade are not entitled on receiving his wages to 
deduct therefrom such expenses. (Q. B. Div.)
The Secretary of the Board of Trade (app.) v. 
Sundholm (resp.) .......................................... page 199

See Master’s Wages and Disbursements—Practice,
No. 15.

WAR.
See Charter-party, No. 1—Marine Insurance, No. 26

WAREHOUSING.
See Carriage of Goods, No. 25—General Average, No.

10—Stoppage in  Transitu, No. 3.

WARRANT.
See Practice, No. 19.

WARRANTY.
See Carriage of Goods, No. 9—Marine Insurance,

No. 2— Tug and Tow, No. 5.

WAR RISK.
See Charter-party, No. 1—Marine Insu/rcmce, No. 26.

WITNESSES.
See Practice, No. 9.

WRECK.
See Collision, Nos. 80, 81— General Average, No. 9.

WRECKS AND CASUALTIES.
1. Shipping Casualties Act 1879— Certificate of officer 

—Suspension—Default not contributory to casualty
Jurisdiction.—Where the report of those who 

hold an investigation into a shipping casualty 
under the Shipping Casualties Act 1879 does not 
show thata defaulton the parto f anoffioerdirectly 
or by necessary inference causes or contributes to 
the casualty itself, his certificate cannot be taken 
away or suspended. An officer’s certificate cannot 
be suspended for a default appearing in the in 
vestigation which does not cause or contribute to 
the casualty. (Adm.) The Arizona .......... page 269

2. Shipping Casualties Act 1879—Appeal— Cosfs.—
In appeals under the Shipping Casualties Act 1879 
costs of such appeals w ill, as a rule, follow the 
event. (P. D. & Adm. Div.) The Arizona ....... 269

WRECKS REMOVAL ACT 1877.
See General Average, No. 9.

W RIT.
See Collision, No. 28—Mortgage, No. 4—Practice,

Nos. 12,17, 18, 19, 29—Shipowner, No. 4.
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Inprwtt Court of Jju tata.
— * —

COURT OF APPEAL.
SITTIN G S AT W ESTM INSTER.

Beported by J. P. A s f in a l l , F. W. B a ik e s , andW. 
A ppleton , Esqrs., Barristers-at-Law.

F r id a y , Ju ly  19, 1878.
(Before J a m e s , B r e t t , and C o tto n , L.JJ.)

T h e  F r a n c o n ia .

APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY.)

L im ita tio n  o f lia b ility —Steamships— Gross ton
nage— Deductions— Grew space—Spar deck—  
Foreion ships—B rit is h  measurements— 17 Sf 18 
V iT o  m ,  « . 20, 21, 23,20, 29, 504, 5 0 5 2 5  *  
26 Viet. c. 63, ss. 2,3, 54, 60,61; 30 & 31. Viet. c. 
124, ss. 1, 9 ; 35 8f 36 Viet. c. 73, s. 3 -  Order in  
Council 26th June 1873.

The “ gross tonnage w ithout deduction on account 
o f engine-room ”  on which the lim ited  lia b ility  
o f owners o f steamships is _ calculated is the 
total capacity of the ship obtained by the rules_ o f 
measurement given in  the Merchant Shipping  
Act 1854, and includ ing the space or spaces occu
pied by the crew, unless the provisions o f sect. 9 
o f the Merchant Shipp ing A d  1867 w ith  regard 
to such spaces are complied w ith . _

Semble, i t  is  im m ateria l, i f  the provisions o f sect. 
6 o f the Merchant Shipping Act 1867 are com
plied w ith, whether the space in q u e s tim s  in  * a 
break o r poop, or any other permanent dosed- 
in  space on the upper deck solely appropriated, to 
the berthing o f the crew”  (sect. 21 (4) Merchant 
Shipping Act 1854), or is a portion o f the space 
beneath a “ spar deck”  (sect. 21 (5) Merchant 
Shippino Act 1854). 7.

Sect. 9 o f the Merchant Shipp ing Act 1867 applies 
to fore ign ships seeking to l im it  the extent of their 
l ia b i l ity  in  an E ng lish  court.

A n  order in  Council purporting to be made in  
pursuance o f sect. 60 of the Merchant Shipping  
Act 1862 is va lid  notw ithstanding that i t  recites 
that the B r it is h  rules as to measurement have
been adopted. . . . “ w ith  the exception o f a slight
difference in  the mode o f estimating the allowance 
o f engine-room.”

VOL. IV ., N.S.

Burrell v. Simpson (Gas. in  Court o f Ses. (Sc.)
ser. 4 vol. p. 177) explained.

T h is  was a suit for the limitation of liability by 
the owners of the German steamship Franconia, 
which had been found to blame for a collision 
in the English Channel, which took place between 
her and the Strathclyde, and in consequence of 
which the Strathclyde sunk, and several of the 
passengers and crew on board were drowned. 
The facts of the collision will be found reported 
The Franconia (ante, vol. 3, p. 285; L. Rep. 2 P. 
Div. 8 ; 35 L. T. Rep. N.S. 360). The collision gave 
rise to criminal proceedings against the captain ol 
the Franconia  which are reported Beg v. Key a 
(L. Rep. 2 Ex. D it. 63; 13 Cox C. C. 403), and 
also to proceedings under Lord Campbell’s Act 
by the representatives of the deceased passengers 
and crew against the owners of the Franconia, 
reported M ary  A n n  H a rr is , A d m in is tra tr ix  o f 
James S ullivan, deceased v. The Ham burg-Am eri- 
kanische Packetfahrt-Action Giesellschaft (L. Rep. 
2 C. P. Div. 173), and subsequently to proceed
ings in  rem  against the ship by some persons 
similarly interested, which are reported The 
Francon ia  (ante, vol. 3, pp. 415, 435; L. Rep. 2
P. Div. 163; 36 L. T. Rep. N.S. 445, 640).

The Franconia  was a spar-decked ship—that is, 
a B h ip  having a deck above the tonnage deck : and 
her crew were berthed between the spar deck and 
the tonnage deck, occupying a space of 154 ,:lu\  tons. 
The total capacity of the ship according to her 
German certificate was 3098T‘3% tons, made up as 
follows : Space under the measurement (tonnage) 
deck, 228t §„ ; space between decks (spar deck and 
tonnage deck), 848jgu; round house (above spar 
deck), 158% t°ns; one other erecbion (above spar 
deck), 6/ifo— total, 3098-&V Then follow as deduc
tions': Berths of crew, which are between decks (spar 
and tonnage), 154&% ; engines, boilers, and fixed 
coal bunkers, 844T|„. No question arose as to this 
last deduction; but, deducting 154^5 from 3098^% 
the remainder is2944,'^ ; and of this “ remaining 
tonnage ” 1 5 4 ^  is more than ^¡jth by 7TVo tons- 

The writ in the suit for limitation of liability 
was issued on 20th Nov. 1877, and a statement 
of claim delivered by the owners of the 
Franconia  on 23rd Nov. 1877, in which they 
alleged that all claims for loss of life or personal 
injury were settled with the various claimants or 
otherwise disposed of, and praying a decree
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limiting their liability to 8Z. per ton on a gross 
tonnage of 3098rVs tons.

The cause was heard on 21st Dec. 1877, and a 
decree made limiting the liability of the owners of 
the Franconia  to 2d-, 7887., being 81. per ton on the 
gross tonnage of 3098-^y. Subsequently the 
plaintiffs ascertained that a portion of the tonnage 
included in the 3099TVh was space occupied by 
the crew, below the upper or spar deck of 
the ship, and on the 26th Feb. 1878 an 
order was made allowing an amended state
ment of claim to be delivered to enable the court 
to decide at a rehearing whether a deduction 
could or could not be made for such “ crew 
space” in estimating the liability of the vessel 
for damages. The amended claim 'stated the 
gross tonnage of the Franconia  without 
deduction on account of engine room space to be 
2944T'j5%, and no more. The plaintiffs now moved 
the court to amend the former decree by inserting 
the figures 23,5531. for the figures 24,7887. 
wherever the same occurred in the former 
judgment.

The motion was heard on the 14th and 22nd 
May 1878. The sections of the Merchant Ship
ping Act 1854, and of the various Acts amending 
the same, on which the arguments turned and 
the judgment was based, are as follows:

The Merchant Shipping Act 1854 (17 & 18 Viet. 
C. 104):

M e a s u r e m e n t  op T o n n a g e .
Tonnage Deck ; Feet, Decimals.

Sect. 20. Throughout the following rules the tonnage 
deck shall be taken to be the upper deck in ships which 
have less than three deoks, and to be the Becond deck from 
below in all other ships ; and in carrying such rules into 
effeot a ll measurements shall be taken in feet and frac
tions of feet, and all fractions of feet shall be expressed 
in decimals.
B ule  I .—For Ships to be registered and other Ships of 

which the Hold is clear.
Sect. 21. The tonnage of every ship to be registered, with 

the exceptions mentioned in the next section, shall pre
viously to her being registered be ascertained by the 
following rule, hereinafter called Buie I . ; and the 
tonnage of every ship to which such rule can be applied, 
whether Bhe is about to be registered or not, shall be 
ascertained by the same rule.

Sub-sects. 1, 2, 3 give the measurements to be 
taken and calculations made for ascertaining the 
tonnage beneath the tonnage deck, and sub
sect. 3 concludes as follows :

And the quotient being the tonnage under the tonnage 
deck shall be deemed to be the register tonnage of 
the ship, subject to the additions and deductions 
hereinafter mentioned.

Poop and any other closed in  space.
(4.) I f  there be a break, a poop, or any other permanent 

closed-in space on the upper deck, available for 
cargo or stores, or for the berthing or accomoda
tion of passengers or crews, the tonnage of suoh 
space shall be ascertained as follows :

Then follow the measurements to be taken, and 
calculations made, to ascertain the tonnage of any 
such space or spaces, and the sub-section con
cludes as follows:

And the quotient shall be deemed to be the tonnage of 
such space, and shall be added to the tonnage under 
the tonnagedeck, ascertained as aforesaid, subject 
tothefollowingprovisoes : F irst, that nothing shall 
be added for a cloBed-in space solely appropriated 
to the berthing of the crew, unleBS suoh space 
exceeds one twentieth of the remaining tonnage of 
the B ilip , and in oase of suoh excess the excess 
only shall be added; and, secondly, that nothing

[ C t . o r  A p p .

shall be added in respect of any building ereoted 
for the shelter of deck passengers, and approved by 
the Board of Trade.

In  cases of Two or more Decks.
(5.) I f  the ship has a third deck, commonly called a spar 

deck, the tonnage of the space between i t  and the 
tonnage deck shall be ascertained as follows :

Then fo llow  the measurements to  be takeD, 
&c., as before, and the sub-section concludes :

And the quotient shall be deemed to be the tonnage of 
suoh space, and shall be added to the other tonnage 
of the ship ascertained as aforesaid; and if  the 
ship has more than three deoks, the tonnage of each 
space between deoks above the tonnage deck shall 
be severally ascertained in the manner above 
described, and shall be addod to the tonnage of the 
ship ascertained as aforesaid.

B u l e  I I I . —Allowance fo r engine room in  steamers. 
Sect. 23. In  every ship propelled by steam or other 

power requiring eDgino room, an allowance shall be made 
for the space occupied by the propelling power, and the 
amount so allowed shall be deducted from the gross 
tonnage of the ship ascertained as aforesaid, and the 
remainder shall be deemed to be the register tonnage of 
suoh ship; and such deduction shall be estimated as 
follows—that is to say :

To be rateable in  ordinary Steamers.
(a) As regards Bhips propelled by paddle wheels in 

which the tonnage of the space solely occupied by 
and necessary for the proper working of the boilers 
and machinery is above 20 per cent, and under 30 
per cent, of the gross tonnage of the ship, suoh 
deductions shall be thirty-seven one-hundredths of 
such gross tonnage; and in ships propelled by 
screws in which the tonnage of such space is above 
13 per cent, and under 20 per cent, of such gross 
tonnage, such deduction shall be thirty-two one- 
hundredths of such gross tonnage.

(b) Contains provisions for measuring and calculating 
the engine space in certain exceptional cases.

Tonnage when once ascertained to be ever after deemed 
the Tonnage.

Seot. 26. Whenever the tonnage of any Bhip has been 
ascertained and registered in accordance with the pro
visions of this act, the same shall thenoeforth be deemed 
to be the tonnage of such ship, and be repeated in every 
subsequent registry thereof, unloss any alteration is 
made in the form or capacity of suoh ship, or unless i t  is 
discovered that the tonnage of such ship has been 
erroneously computed; and in either of suoh oases such 
ship shall be remeasured, and her tonnage determined 
and registered according to the rules hereinbefore con
tained in that behalf.

Sect. 29. The Commissioners of Customs may, with the 
sanction of the Treasurer, appoint such persons jto  su
perintend the survey and admeasurements of ships as they 
th ink f i t ; and may, with the approval of the.Board of 
Trade, make such regulations for that purpose as may be 
necessary; and also with the like approval make such 
modifications and alterations as from time to time be
come necessary in  the tonnage rules hereby prescribed, in 
order to the more accurate and uniform application 
thereof, and the effectual oarrying out of the principle of 
admeasurement therein adopted.

The Merchant Shipping Act 1862 (25 & 26 
Viet. c. 63):

Seot. 2. This Act may be cited as “  The Merchant 
Shipping Aot Amendment Act 1862,”  and shall be con
strued with and as part of “  The Merchant!Shipping Act 
1854,”  hereinafter termed the Principal Act.

Sect. 3 repeals certain enactments contained in 
schedule A .; in te r a lia , sects. 504, 505, Merchant 
Shipping Act 1854 (17 & 18 Viet. c. [104), which 
were as follows:

L im it a t io n  o p  L i a b i l i t y .
Measure of Owner*8 L iab ility .

Beot.504. Noowner of any seagoing shipor share therein 
shall, in cases where a ll or any of the following events 
ooonr without his actual fault or priv ity!(tha t is to say),

T i i e  F r a n c o n ia .
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(1) Where any loss of life o r personal injury is caused
to any person being carried in such ship ; ,

(2) Where any damages or loss is caused to'any Igood^ 
merchandise, or other things whatsoever on board

(3) WhereCany'loss of life or personal in ju ry¿ sĝ
reason of the improper navigation f oh f®
going ship as aforesaid oaused to any perso 
carried in any other ship or boat; ,

(4) Where any loss or damage is by reason 7.
improper navigation of such sea-gomg ship as 
aforesaid oaused to any other ship or > 
any goods, merchandise, or other things 
ever, on board any other ship or b°at> , ai Q0 

Be answerable in damages to an extent beyo speot
of his ship and the freight due or to grow d P ^
of such ship during the voyage which at the time oi 
the happenmg of any Buoh events as af j
prosecution or contracted for, subject to suoh
proviso (that is to say), that in no case whe life
liability as aforesaid is incurred in r e s p e o lv a lu e  of 
or personal in jury to any passenger s ta ll the w “  
any such ship and the freight thereof be ta 
than 151. per registered ton. ,
Value of Carriage of Goods and Passage oney

considered as Freight-
Sect. 505. For the purpose of the ninth ]Pa^ 0 of the 

the freight shall be deemed to include ^  the
carriage of any goods or merchandise f ; re due
owners of the ship, passage money, and abotnen ^
or to grow due under or by virtue ° f f ¿¡me> aa
only such hire, in the case of a fi^uAxnfration of six 
may not begin to be earned nn til the e p 
months after such loss or damage. + KftA.

Sent. 54 (which supplied the place of sects.
505, given above):

L i a b i l i t y  o f  Sh ip o w n e r s .
The owners of any Bhips, whether .^ rf’odow°pg events 

shall not, in cases where all or any of th . to
occur without their actual fault or privity, that

Then follow sub-sects. (1) t°' W  
same as those of sect. 504 of the Act ot « •» ,  
and the section continues : , or

Be answerable in damages in r®BP®®b °  '^the loss or 
personal in jury, either alone or toge or 0ther
damage to ships, boats, goods, me[. , r j  foreachton 
things, to an aggregate amount exceeding lo t-1 d e
of their ship’s tonnage, nor in respect or lessor
to ship’s goods, merchandise, or ot al in jury or
there be in addition loss of life or P • eaoh ton of 
not, to an aggegate amount exceeding • registered 
the ship’s tonnage, such tonnage -n the case of
tonnage in the case of sailing S  deduction on ao- 
Bteamships the gross tonnago witho 
count of the engine room. h has been or can

In the case of any foreign ®blP w the tonnage as 
be measured according to Bntisn > . the purpose

ViHnp.Vi measurement ( shiu.
be measured according to unw»*1 - the purpose
ascertained by such measurement 0f  such ship
of this section be deemed to be the 1 . ? has not beei 

In  the case of any foreign ship £hicn ^  ga or- 
and cannot be measured under B rit and the
General of Tonnage in  the  U n ited  K i f  a abroadGeneral of Tonnage in. the V ?tish posfession^Abroad,
chief measuring officer in any B ri P .^  ^  t he court
shall, on receiving from or by the ;n~ the dimen-
hearing the ease such evld.enc{eouml practicable to tor
sions of the ship as may be found P etating what 
uish give a certificate under e 0f  such ship,
would in his opinion have been th s to British law,
if  she had beon duly measured “ o®°™;f i*at0 shall for the
ru r P̂ s toofnX s B°se8c t tn  be deemed to be the tonnage o

‘ " ¡ . f t , ,  «  u  S
Majesty that the rules concerning t h ^  being in force
tonnage of merchant ships for ODt ed by the G°V?™I 
Ruder the principal Act have bee P force in that 
went of any foreign country, a aj oety  by an Order 
country, i t  shall be lawful fo rH  ^  foreign

Council to direotthat the ships denoted m tbeir
shall bo deemed to be of the,,t °n“  â 0nal papers, and 
certificates of reg istry or otb®r n ry for such ships 
thereupon i t  Bhall no longer be necessary

to be re-measured in any port or place in Her Majesty’s 
dominions, but such ship shall be deemed to be of the 
tonnage denoted in their certificates of registry or other 
papers, in  the same manner, to the same extent, and for 
the same purposes, in, to, and for which the tonnage 
denoted in the certificates of registry of British ships is 
deemed to be the tonnage of such ships.

Or d e r  i n  Co u n c il .
A t the Court at Windsor, the 26th day of June 1873, 

present • The Queen’s most excellent Majesty in Council, 
Whereas by the Merchant Shipping Act Amendment 
Act 1862, i t  is enacted :
And then, after reciting sect. 60 of that Act, 
(ubi sup.) proceeds:

And whereas i t  has been made to appear to Her 
Maiesty that the rules concerning the measurement of 
tonnage of merohant ships now in force under the 
Merchant Shipping Act 1854, have been adopted by the 
Government o fH is  Majesty the German Lmperor, with 
fte  exception of a slight difference m the mode of 
estimating the allowance for engine room, ana snoh rules 
are now in force in  that country, having come into 
„„„ration on the 1st day of January 1873, Her Majesty is 
hereby pleased, by and with the advioe of her Privy 
Counoil, to direot as follows :

As regards sailing ships : That merchant sailing 
1 '  ships of the said German Empire, the measurement 

whereof, after the first day of January 1873, has 
been ascertained and denoted in the registers 
and other national papers of such sailing shipB, 
testified by the date thereof, shall be deemed to 
be of the tonnage denoted m such registers and 
other national papers in the same manner and to 
the same extent and for the same purpose in, to , 
and for which the tonnage denoted in the certificate 
of registry of British sailing ships is deemed to be 
the tonnage of such ships.

m  As regards steamships : That merchant ships 
(2 belonging to the said German Empire which are 

propelled by steam, or any other power requiring 
engme room, the raea urement whereof shall, after 
th f  said 1st day of January 1873, have been ascer- 
tabled and denoted in the registers and other 
national papers of such steamships, testified by the 
dates thereof, shall be deemed to be of the ton- 

o i l  denoted in such registers or other national 
capers in the same manner and to the same extent 
! !d  for the same purpose in, to, and for whioh 
tihfl tonnage denoted in the certificate of registry 

T^msh ships is deemed to be the tonnage of 
?  shins provided nevertheless that it  the such sh p' • P r of SUch German steamships

owner deduction for engine room in his ships
ffbees ttaa ted  under the rules for engine room 
to be e 1 deduction applicable to British

of mider the German rule, the engine 
shall be measured and the deduction 

calculated according to the British rules.
M erchant Shipping Act 1867 (30 & 31 Viet.

Sar tPM gtht'Merchant Shipping Act 1854, hereinafter

termed the Pr l“ olpftl ̂ eamen to have a certain space for 
place appropriated to b a - constructed and kept

each man, ana i o ue p r
dean. „  following rules shall be observed with

respect to accommodation on board British ships. That

1. Every Plaoe ^ nd° appropriated1 to their use, shall
apprenticesS and PP n or apprentice a space 
have for ®™** s“  nty.two cubic feet and 'of not

“ tl>
„  loor o l . « k  ^  ^  m lli:  lh ,

2. Every such P ^ f  ^ f o r  the proper accommodation
aforesaid aTa.l l b l  . oocnpv it ,  shall be securelyof th® men who are to occupy^, ^  ^  d)

properly proteoteef1 from weather and sea, and as
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far as praotioable properly glint off and protected 
from effluvium which may be caused by cargo or 
bilge water.

3. No such place aa aforesaid shall be deemed to be
such as to authorise a deduction from registered 
tonnage, under the provisions hereinafter contained 
unless there is or are in the ship one or more 
properly constructed privy or privies for the use of 
the orew, such privy or privies to be of such 
number and of such construction as may be 
approved by the surveyor hereinafter mentioned.

4. Every such place shall, whenever the ship is regis
tered or re-registered, be inspected by one of the 
surveyors appointed by the Board of Trade under 
part iv. of the principal Aot, who shall, if  satisfied 
that the same is in all respeots such as is required 
by this Act, give to the collector of customs a oer- 
tifioace to that effeot, and thereupon snoh Bpace shall
be deducted from the registered tonnage.

5. No such deduction from tonnage as aforesaid shall
be authorised unleBs there is permanently cut m a 
beam or cut in or painted on or over the doorway 
or hatchway of every snoh plaoe the number of men 
which i t  is constructed to accommodate, w ith the 
words “  certified to accommodate seamen.”

Merchant Shipping Act 1872 (35 & 36 Viet. c. 73):
Transfer to Board of Trade of duties of Commissioners 

of Customs with respect to measurement of ships.
Sect. 3. The twenty-third, twenty-seventh, twenty- 

eight, and twenty-ninth sections of the Merchant 
Shipping Act 1854, the fourteenth section of the Mer
chant Shipping Act Amendment Aot 1855, and the fourth 
section of the Merchant Shipping Aot 1871, shall be read 
and construed as i f  the Board of Trade were therein 
named instead of the Commissioners of Customs.

M ay  14, 22, and 28, 1878.— W. 0. F . P h illi-  
more and S tu lls  for the plaintiffs, owners of the 
Franconia. — The question as to whether, in 
estimating the tonnage to which the limita
tion of liability applies, “ crew space ” is to be 
deducted or not in the case of steamers, is one of 
considerable importance. In  this case the “ crew 
space” represents more than 154 tons, or an 
amount of over 1232?. The final clause of sect. 
54 of the Act 1862 (25 & 26 Viet. c. 63) 
shows that the tonnage of the vessel is to be 
arrived at on the same principles as those 
which regulate the tonnage of British vessels 
and therefore, by the principles laid down in sects. 
20-23 of the Act of 1854 (17 & 18 Viet. c. 104). 
The Franconia  has three decks, and therefore, by 
sect. 20, her tonnage deck is the second deck from 
below. Sect. 21 (sub-sects. 1-3) show how to obtain 
the cubical contents, i.e., the tonnage of the Bpace 
below the tonnage deck, aad declares that that 
space shall he deemed to be the registered tonnage 
of the ship, subject to certain additions and deduc
tions ; what those additions and deductions are, 
in the case of all ships, are given by sect. 21, sub
sects. 4 and 5, and, in addition, for steamers, by 
sect. 23, Our contention is, first, that “ groBS 
tonnage, without deduction for engine room, is 
the tonnage ascertained by sect. 21 (1) with the 
proper deductions for crew space. This is shown 
by sect. 23 (3), which speaks of deductions to be 
made in the plural, and therefore cannot apply 
to engine room space alone, but to crew space 
and engine room space separately. A  sailing 
ship in no case would pay on her crew space, 
because it is deducted in her register from the 
amount of her total tonnage, and the remainder 
is called her registered tonnage. Moreover, the 
Board of Trade, who now have the functions of 
the Commissioners of Customs vested in them by 
sect. 3 of the Merchant Shipping Act 1872 (35& 36 
Viet. c. 73), within certain limits can allow such

deductions in the measurement (sect. 29 of the 
Merchant Shipping Act 1854, 17 & 18 Viet, c. 
104), though such deductions must be, as to 
measurement, in accordance with the system of 
measurement prescribed by the Act itself: (The 
O ily  o f D u b lin  Steam Packet Company v. 
Thompson, 2 Mar. Law Cas. 0 . S. 247, 412;
L. Rep. 1 C. P. 355; 12 L. T. Rep. N. S. 
849; 15 L. T. Rep. N. S. 112.) That it was 
the intention of the Legislature that crew 
space should in all cases be deducted is ap
parent from the provisions contained in sect.
9 of the Act of 1867 (30 & 31 Viet. c. 124); 
and second, assuming that we are entitled to 
deduot the crew space at all, the fact that in this 
vessel the crew are not berthed in permanently 
olosed-in spaces on the upper deck wholly appro
priated to their use, but in a portion of the vessel 
above the tonnage deck but beneath the spar 
deck, we are still entitled to deduct from our total 
tonnage the space so occupied. Sect. 23 (4) speaks of 
a species of erections above the level of the tonnage 
deck, and says that those erections used for the 
crew are not to be added in estimating the tonnage 
of the ship. Sect. 23 (5) speaks of tbe particular 
case in which the erections, instead of being 
isolated, are continuous, but muBt be read subject 
to the general provisions of sect. 23 (4). I t  is true 
that sect. 9 of the Merchant Shipping Act 
1867 (30 & 31 Viet. c. 124) applies only to British 
ships, and that therefore this vessel, the F ra n 
conia, is not bound by its provisions, bnt it is 
explanatory of the previous regulations so far as 
crew space is concerned, and shows that the inten
tion of the Legislature was to encourage proper 
acommodation being given to the crew, by allow
ing for it whether under a spar deck or in a house 
on deck. What the tonnage of the vessel is 
appears from her certificate of register, which 
states what the crow space is. The court cannot go 
behind the certificate after it has been adopted 
by the Order in Council, as is here the case by the 
Order in Council of June 26, 1873 (ub i sup.) The 
only difference is as to engine rome space, and this, 
as no deduction is claimed for it, does not effect 
this case. The whole object of the system of 
measurement is to obtain the amount oE tonnage 
on which light, harbour, and other dues are to be 
paid; the interest of tbe shipowner is to make 
this as small as possible, and at the same time to 
carry as much tonnage for freight as possible, 
therefore the interests of the crew would suffer by 
the space allotted to them being reduced so as to 
make as much as possible of the vessel available for 
cargo. The Legislature protects the seamen from 
this tendency by first of all saying in the Act 
of 1854, that crew space should not be included in 
the registered tonnage on which dues are payable, 
and then in the Act of 1862 that in British ships 
it  shall only not be included provided, the sur
veyors are satisfied with its sufficiency. The case 
has already been decided in accordance with our 
contention in the Court of Sessions in Scotland, 
which had to decide on these sections of the Act 
(B u rre ll v. Simpson, Cases in Court of Session, 
series 4, vol. 4, p. 177), and the parties concerned 
must have been satisfied that the judgment could 
not be impeached, as, although that case was 
carried on Appeal to the House of Lords (sub 
nom. Simpson and others v. Thomson and others, 
ante, vol. 3, p. 267; 3 App. Cas. 279; 38 L. T. Rep.
N . S. 1), on another point there was no appeal



m a r it im e  l a w  o a s e s .

Ot. or App.]
T h e  F b a n c o n ia . [Ot. of App.

from the decision so far as the measurement was 
concerned. „  _ . . , ,

E. G. Clarkson (with him Butt, Q.C.) for defen- 
dants.—There are two questions in the case. I  lrsfc, 
can any steamer, in estimating the tonnage in 
which her liability is limited, deduct for the space 
occupied by the crew P Secondly, supposing that 
under certain circumstances of build and equip
ment steamers may make such a deduction, can 
this steamer do so P The language of sect. 54 of 
the Merchant Shipping Act 1862 (25 &  26 Viet, 
c. 63) is clear and precise. I t  says that soon 
tonnage’’—that is, the tonnage on which the 
liability, limited to 82. per ton, is to be calculated— 
is “ to be the registered tonnage in the case ot 
sailing ships, and in the case of steamships the 
gross tonnage.” So far as practice  ̂goes, it was, 
until the decision of the recent case in Scotland ot 
B u rre ll v. Simpson (ub i sup.), universal that 
steamers paid on the whole of their gross tonnage 
in these suits for limitation of liability, both in 
this court and in the Court of Chancery. Ihe  
Scotch case does not govern the decisions ot 
this court; but, even if it  did, it only goes 
so far as to say that spaces properly deducted, 
or rather in respect of which “ nothing shall 
be added” — i.e., spaces mentioned in sect. 
21 (4) of the Merchant Shipping Act 1854 (17 & 
18 Viet. c. 104) and “ solely appropriated to the 
berthing of the crew,” &o.; but the crew space here 
can in no case be deducted—it is a portion o e 
space below the spar deck, the directions for the 
measurement of w h ich  are given in sect 21 (V °
Merchant Shipping Act 1854 (17 & 18 Wet. c 104), 
and which that section expressly says  ̂ 8 a 
added to the other tonnage of the ship. 1 , .
contrary to natural justice that a stea P 
should have to pay on her °?)ew spac® , • 
sailing vessel has not. The liability o P
owner, which originally was unlimited, s y 
sect. 504 of the Merchant Shipping Act 185
lim ite d  to the value of the ship and fre ig > 
is, i t  was not a function  of the tonnage at a ll 
bu t of the value. Now, in  consequence o f her 
valuable machinery, a steamship is 
valuable per ton than a sailing ship , 0
size. Therefore, assuming tha t the aver g 
of a sa iling ship is fa ir ly  estimated a t 82. per 
ton, the average value of a s t®am^ ‘ p . a rq 
fa ir ly  be estimated a t more than 81.; P ’ .
i t  would no t have been inequitable i t  the 
Legislature, when they repealed tha t s 
(sect. 504) and substituted fo r V jc t c
M erchant Shipp ing A c t 1862 (25 & 2*|
68), had said that, whilst sailing v^sels ^hould 
tave their liability limited to 81. P 
steamers should have theirs l? 11? that
higher rate per ton. Instead of a P . ^ , ]course, the Legislaturehasarrivedatapproximat^y
the same result by enacting that s jg on
Pay on their gross tonnage and salll“Sge®t 23 of 
their registered tonnage only- . ,o  yict.
the Merchant Shipping Act 1854, (17 & 1 ^
c. 104) the amount of deduction for
space is given, and this is to , • d a8 
from the cross tonnage ascertai ^
aforesaid,” that is, by sect. ¿1, »3 deck
adding to the tonnage bel°b T ‘the crew i f  above 
the spaces occupied solely by the es are
that deck, sect. 21 (4), whew such J ^ ar“ te 
breaks, poops, or other permanen whole
closed-in spaces, but by adding

space under the spar deck if the vessel has a 
spar deck, s. 21 (5). But even if the crew space 
were to be deducted for the purposes of measure
ment on which tonnage dues are to be paid, it does 
not follow that they are to be deducted tor the 
purpose of measuring the tonnage on which 82. 
per ton has to be paid in part compensation of a 
tort • tonnage dues are naturally payable only on 
a vessel’s actually available carrying capacity ; 
liability for a tort should bear a relation to the 
value of the property, and so whereas sect. 23 ot 
the Act of 1854 speaks of the “ gross tonnage 
ascertained as aforesaid,” sect. 54 of the Act of 
1S62 s D e a k s  simply of the “ gross tonnage, that 
L8 thePwhole contents of the ship without any 
deduction whatever. The forms at present in use 
bv the Board of Trade show at a glance what th s 
“ gross tonnage” is, and the par contra the deduc
tions for crew8and engine space, leaving as a result
th7" register tonnage ’’ op which due. aretóbep&ub
As regards this particular ship, at all events, these
deductions cannot be made. The Order in Council 
referred to as showing that the tonnage denot id 
b f  the German certificate of registry shouM

63), but the condition required by that section
the rules of measurement contained in

S  principal Act should be adopted by be
Government of the country to the ships of which 
fhe Order in Council is to apply. In  this case the 

«orv*i~»lA of the Order in Council itself speaks 
of a “ slight difierenoe ” in the method of measure- 
“  Showing, thb efore, that the rules of 
measurement have not been adopted. [Sir R. 
P,!?TTTiwoaE—The Order in Council goes on to 
say “ in the mode of estimating the allowance lor 
8 ” that does not mean necessarily that
engine room, spaces themselves are
%  Z n T n t h e l a o e  Of b o r d e r  in Council 
different.] there is a difference, that
difference 8must ‘  bê  in some way a difference 

the mod“  of measurement; but even assum- 
W  for^be moment that the Order in Council 
■ *L lid  that cannot avail the plaintiffs here, is yah , ^ measurement is not thel f  m P ° - t  e f f a c é e  ^  ^  ,f  th¡a wer0

a " h  ship thaUs if oonsM-ed tb y ^  rules 

oomputed. By toybe the case with regard

V ie t

containedlin  sect. 2■ . ^  ^  (30 & 31 Viet. c.
the Merchant S pp g B j i h  8hips are Con-
m , ’ r . ? ¿ L  » S a S t L  oí s j .  21 (5) bycerned, effect a a deduction for crew
allowing to British sup ^  ^  guch sh)ps a3

SpaC6i r  with ithe conditions contained in subcomply with isBhip being a foreign vessel
sects. 4 arid 5. * these relaxations of sect,
cannot tak:© a van ^ d fchat fche Order in Council 
21 (5) ; or, if § 0 of the gection, she
brings her wit t ^  ^  dednotioll for
has forfeited her g ,ed tbat she has complied

ï r  . * ■ *  ‘ » v  » .
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granted. In  any event, the crew space occupying 
as it does more than one-twentieth of the vessel’s 
capacity, there is a small excess to be added to 
the tonnage on which the plaintiffs seek to limit 
their liability. Sect. 21 (4).

Stubbs in reply.—The use of the words in 
sect. 54 Merchant Shipping Act 1862, “ with
out deduction on account of engine room,” shows 
that the Legislature must have contemplated 
some other deductions, as in the case of sailing 
ships, or else it would have been simpler and 
clearer to have said, “ without any deduction 
whatever.” The limitation of liability to 8f. per 
ton is not a question of abstract justice—that was 
perhaps better satisfied by the old law of satis
faction in  solido—but an enactment passed to 
encourage trade, and it naturally is the tendency 
of that policy to foster especially the more 
valuable class of vessels, and therefore it is not 
surprising that the liability of all alike should be 
limited to 81. per ton.

Sir R. P h il l im o b e  announced that he would 
take time to consider his judgment.

Clarkson applied that a decree might be made 
in general terms for the amount due under the 
Merchant Shipping Acts, so as to enable the 
necessary advertisements to issue, and the claims 
to be brought in.

The plaintiffs did not oppose the application.
Sir R. P h il l im o r e .—I  shall make a decree in 

he terms prayed, and give six weeks for the 
0laims to be brought in.

M ay  28.— Sir R. P h il l im o r e .—In  this case the 
owners of the Franconia  having admitted their 
liability for damage done to the defendants, bring 
a ruit for the limitation of that liability under the 
Merchant Shipping Act Amendment Act 1862 (25 
& 26 Viet. c. 63) sect. 54. They have stated, 
erroneously as they contend, the tonnage of the 
Franconia  to be 3098 tons ; and they now claim to 
have this error rectified by reducing the tonnage 
to 2944 tons, the effect of which is to lessen their 
liability by 154 tons, and a question of some 
difficulty and novelty is raised, whether for the 
purpose of estimating the tonnage for which the 
plaintiffs in this suit are liable, the space solely 
appropriated to the berthing of the crews is or is 
not wholly or in part to be deducted. The statute 
just referred to, after limiting the liability for 
personal injury to an aggregate amount of 15i., 
and in the case of damage to goods to an aggregate 
amount of 81. for each ton of the ship’s tonnage, 
proceeds as follows: “ Such tonnage to be re
gistered tonnage in the case of sailing ships, and 
in the oaseof steamships thegross tonnage, without 
deduction on account of engine room. In  thecase 
of any foreign ship which has been or can be 
measured according to British law, the tonnage as 
ascertained by such measurement shall for the pur
poses of this section bo deemed to bo the tonnage 
of such ship.” The Franconia  is a steamship. The 
question is, what is the meaning of the term “ gross ” 
applied to the tonnage ? In  order to ascertain the 
meaning of this term regard must be had to 
various sections of the Merchant Shipping Acts. 
The 20th section of the Merchant Shipping Act 
1854 (17 & 18 Viet. c. 104) enacts that, “ Through
out the following rules the tonnage deck shall be 
taken to be the upper deck in ships which have 
less than three decks, and to be the second deck 
from below in all other ships,”

Now, the Franconia  has three decks, and 
therefore her tonnage deok will be the second 
deck from below. By the 21st section the ton
nage is to be ascertained in a particular way 
by rule 1, sub-sect. 2; by sub-sect. 3 of this 
rule the register tonnage is to be ascertained 
by a computation of areas therein stated. But 
the tonnage so ascertained is to be subject to 
the additions and deductions thereinafter men
tioned ; to these I  will presently refer. In  sub
sect. 4 it is provided that, “ I f  there be a break, a 
poop, or any other permanent closed-in space on 
the upper deck, available for cargo or stores, or for 
the berthing or accommodation of passengers 
or crew, the tonnage of such space shall be ascer
tained ” in the manner there mentioned, “ and 
shall be added to the tonnage under the tonnage 
deck ascertained as aforesaid, subject to the 
following provisoes : First, that nothing shall 
be added for a closed-in space solely appropriated 
to the berthing of the crew, unless such space 
exceeds one-twentieth of the remaining tonnage 
of the ship; and, in case of such excess, the 
excess only shall be a d d e d a n d  another provision 
in regard to deck passengers, which does not 
concern this case. These clauses apply to the 
register tonnage of all ships. The 23rd section 
introduces a new provision for steamships, and 
enacts that, “ An allowance shall be made for the 
space occupied by the propelling power, and the 
amount so allowed shall be deducted from the 
gross tonnage of the ship, ascertained as afore
said,” and the remainder shall be deemed to be 
the register tonnage of such ship;” and then 
follow rules for estimating the deduction. Gross 
tonnage is, I  think, to be ascertained under the 
provisions of sect. 21, and one of these provisions, 
under sub-sect. 4, is to deduct the space solely 
appropriated to the berthing of the crew, 
so far as it does not exceed one-twentieth 
of the remaining tonnage of the ship. Re
turning, then, to the 54th section of the Act 
of 1862, which enacts the “ tonnage to be the 
registered tonnage in the case of sailing ships, 
and in the case of steamships, the gross tonnage 
without deduction on account of engine room,” 
it is to be observed that the Act of 1862 (25 & 26 
Viet. c. 63), provides, sect. 1, “ That it shall be 
construed with, and as part of, the Act of 1854.” 
The contention that according to this language 
the tonnage of the steamer is to be taken without 
deduction either for engine room or for berthage 
is, I  think, erroneous, because the words “ gross 
tonnage,” as there stated, ought to have the same 
construction put upon them as clearly must be 
put upon them when used in sect. 23 of the Act 
of 1854.

I  agree with the opinion expressed by the 
Lords of Session in the recent case (1876) of B u r
re ll Simpson and Co. (Cases in Court of Session, 
Series 4, vol. 4, p. 177). The Lord President says 
(p. 1 8 4 ) Whatismeanthere, Iapprehend,by gross 
tonnage, without deduction of engine room, means 
just the actual tonnage without deduction of 
engine room, or, in other words, the contrast 
between a sailing ship in this clause and a steam
ship is this, that in the case of a sailing ship the 
registered tonnage is to be taken — in the 
case of a steamship it is not to be the regis
tered tonnage, but what is called the gross 
tonnage, without the deduction of engine room, 
which, if deducted, should make it the re-
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eistered tonnage; in short, it is the want of the 
deduction of engine room that makes S 
tonnage instead of being registered tonnage^

I t  has been contended that, admitting the 
law to be as I  have stated it in _ , , 4 
inasmuch as the Franconia  is a sp „
ship, there is no closed-in place solely appro 
priated to the berthing of the crew 
to the true meaning of the words in s . ’
sect. 21 of the Act of 1854 (17 & 18 Viet. c. 104), 
but I  am unable to adopt this °Pim° , .„i ab
regard to all the provisions in the 20t , '
and 23rd sections. I  think that the deduction
from the tonnage in cases of closed-m P 
applicable to the berthing space provided in 
spar-decked ship. , „„anPnt-
. Lastly, with regard to the tterPman
mg tho certificate of registry ox t 
vessel, the 60th section of the Act ‘
(25 & 26 Viet. c. 63) provides that the yuee^ 
may by Order in Council direct t a , na„0 
English rules for the measurement a
of merchant ships have been ®dop -. 
foreign government, “ the ships of su 0
country shall be deemed to be of ap
denoted in their certificates of regis' J  Tiritish 
intents and purposes as if they w n(je(j
ships. These measurement rules we 
to Germany by an Order in Council dated p 
26th June 1873. I t  has been contended  ̂ ttm 
the Order in Council referred to is words
of it invalid, inasmuch as it cootm,
“ w ith  the exception of a s ligh t d '2 er engine 
mode of estim ating the allowance ferred
room,”  thereby exceeding the aotbox y t
upon i t  by the statute. I  am not mchned to 
so r ig id  a construction upon t  f.nmnlies 
Council, which in  a ll substantial resp r j Don bhe 
w ith  the directions of the statu e- . -g are 
whole I  am of opinion tha t the P " ^ “  e 
en tititled  to the reduction of the ton s 
measurement fo r which they pray- admitted

I t  only remains to observe tha t it was aa^ ^  
that there would be a balance of a provisions 
in favour of the defendants under P 
of sub-sect. 4 of rule 1.

From  th is  decision the owners of the Strath
elyde appealed. . HPt 0ut the

In  addition to the sections a . of the 
following was referred to on the

^*25 & 26 Yict. c. 63, sect. 61 (Merchant.Shipping

Whenover an Order in Council h a s ' o r  any regu- 
this Act, applying any provisioned t  “  ^  tho Bhips of 
lation made by or in pursuance ottne ^  pases arising

. . .  ritish cou rt be dJee“ e‘[ ,  T ,A p a  fjurpose of snoh 
vis ion o r regu la tion , and sha ll fo r P B r it is h
prov is ion o r regu la tion  be treated as i f  they we

Bhip8, . „ i ji tf  Bailees
J u ly  19, 1878.—Butt, Q C- and ^e Appellants, 

(with them E . 0. Clarkson), for the aPP 
the owners of the Strathclyde. . . nn(j

B e n ja m in , Q.C., Dr. W. G. F . p ra n conia. 
Stubbs for respondents, owners 0 .. the

The arguments used were 8U.bsĥ a 7 
eame as those reported in the cour ent

J am es , L .J .— I  am of opinion tba ¿aunob be 
of the learned judge of the court
sustained.

First of all, with regard to the case B urre ll 
v Simpson (Cas. in Court of Ses., ser. 4, 
•vol 4 P 177). which has been cited to us as 
decided by the Scotch Court—acourc of co-ordinate 
inrisdiction—on the Act of Parliament in question, 
which Act applies to all parts of the United King
dom that case was also cited to the court below, 
and upon it, apparently, the learned judge pro
ceeded When that oase, however, is considered 
it is really no authority because the point which 
has been raised in this case, as to the difference 
between a crew space between decks and one above 
the upper deck was never before the court at all.
Tt was no matter of argument before them and 
was not referred to in any way in their judgment; 
and I  should rather gather myself, from the 
absence of all reference to it, and from the nature 
of the ship, that in point of fact the crew space 
there was a crew space which was within clearly 
within, the section of the original Act (seet.._ 21 
01117 & 18 Viet. c. 104, the Merchant Shipping 
Act 1854), and that the only point really m dispute 
as to the tonnage was, whether in a steamship 
the gross tonnage was to be taken, with or 
without the deduction for crew space in any 
«vent • that is, was it to oe the total capacity of the 
v • pr the register tonnage with the addition of 

tb« amount of the deduction on account of engme- 
rnnm That seemed to me to be the only point 
there—that the gross tonnage on a steamer, what
ever it is, would have been the same thing as the 
entire tonnage for registration had she been a 
sailing ship ; that there was in reality no question 
before the court as to the construction of the Act
r>f P arliam en t. . . .  . ,,

T have not heard anything in answer to the 
argument of Mr. Butt, who pointed out that 
there was a very distinct provision in the 
Act of Parliament providing for the deduction of 
irAW space only under circumstances where the 
avaw were lodged on the upper deck; the closed-m 
Ruaces in that case would be measured, but those 
a? them which were solely appropriated to the 
Lenience of the crew would not be included 

for the purposes of tonnage The terms of the 
Act an ply to that case first, and the whole measure
ment between docks below it is quite clear, is to 
hT taken without any deduction whatever, and 
therefore I  myself have no doubt that upon the 
a™,si,ruction of the Merchant Shipping Act 1854 
no deduction ought to be made for the berths of 
TV «ihoii helow the upper or Bpar deck.
t  There is a subsequent Act (30 & 31 Viet. c. 124, 
the Merchant Shipping Act 1867), which makes 
provision (sect. 9) for the better security and 
health of English seamen, and it contains very 
detailed provisions for requiring certain things to 
be done-certain measurements are to be made, 
certain inscriptions are to be put on the doors, a 
ce , • r,„antitv of air is to be secured to each 
seaman, and bo on; and it further requires that 

h^n the ship is measured the spaces should be 
W ?ffied and when that was done, and all the 
provisions complied with, the allowance should bo 
made for such spaces, but the allowance is to be 
made expressly subject to all those conditions. 
£  is not pretended that those conditions have 
Seen or could have been complied with by the 
respondents’ ship in this case. I t  does not appear 

the ship ever was examined by a surveyor. 
Tt is proved that she had not got the announce
ment required to be cut or painted on the beam
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or doorway that the space was certified to accom
modate so many seamen. The provisions of the 
Act, in short, were not complied with, and the 
ship is therefore not brought within the Act. 
That being so, the court below allowed the de
duction given by the Act.

Mr. Beniamin contends that, if an English 
certificate had shown that no deduction had 
been made, if  the English register had shown 
so much gross tonnage, and so much to be 
deducted for the berths of the crews, that 
such a register would be conclusive evidence 
that all the provisions of the Act of Parlia
ment had been complied with, and that it 
would not be competent to the court to rectify or 
go behind the register on the most conclusive 
evidence, that there had been a mistake some
where, or some error committed by some of the 
parties, and that by the effect of the Order in 
Council the German register is put on the same 
footing as an English one. I  cannot agree with that 
argument at all. There is a direction given which 
no doubt prim d fade  makes provision for foreign 
ships similar to those for British ships, but all it 
authorises the Queen in Council to do, and all the 
Queen in Council has done—as was well put by Mr. 
Benjamin in the early part of his argument—  
is to authorise all her officers to accept the 
actual measurements, things ascertained by 
manual measurement made by the Germans, 
exactly the same as if they had been made in 
England. A ll we have got before us then is, 
that the gross tonnage is so much, that the space 
actually occupied by the crew is so much, that the 
actual measurement of the space occupied by the 
engines, boilers, and coal bunkers is bo much— 
that is to say, that the actual measurements of 
the above-mentioned spaces as given in the 
German register are to be taken as the true mea
surements. But the legal results to be drawn from 
those measurements, that is the legal deduction 
from them, is a matter not within the function of 
the Queen in Council to deolare. We have before 
us the statement that these are the aotual measure
ments. We take it to be true. We take the 
German certificate to be perfectly accurate. On 
that finding the Queen in Council has directed us 
to consider that the actual crew space is 1 5 4 ^  
tons. That fact being so ascertained, is the space 
to be deducted, or is it not? And is the question of 
English law to be determined by the interpre
tation put by an English court of justice on an 
Act of Parliament, or to be determined for us by 
an Order in Council recognising, or giving a sort 
of recognition, to a German certificate ? I  think 
the contention that we are governed by the latter 
fails, and that we are bound by the Aot of Parlia
ment to hold that the berths between decks are 
not to be deducted for the purposes of this suit.

B r e t t , L.J.—I  cannot agree with the judgment 
of the learned judge of the Admiralty Court.

I  agree with him on one point, which is that the 
Order in Council here is not u ltra  vires. I  cannot 
adopt the argument of Mr. Butt upon that, and I  
think that it is not u ltra  vires, for the same reason 
as that given by the learned judge of the Admiralty 
Court, namely, that the Order in Council is sub
stantially in accordance with the statute.

That Order in Council is (o have a certain effect. 
I t  is to have the effect which is stated in sects. 60 and 
61 of the Act of 1862 (25 &  26 Viet. c. 63). From 
sect. 60 it results that the certificates of registry

of a German ship are to be accepted in our courts, 
and the German ship shall thereupon “ be deemed 
to be of the tonnage denoted in their certificates 
of registry or other papers, in the same manner, 
to the same extent, and for the same purposes, in, 
to, and for which the tonnage denoted in the 
certificates of registry of British ships is deemed 
to be the tonnage of such ships.” Mr. Benjamin 
argued that, if  thiB were a British register, it 
would be conclusive. I  cannot agree to that. I  
know of no law which says the register is to 
be conclusive for all purposes. I  apprehend 
that yon are entitled to look behind the 
register and see whether the provisions of the 
Aot of Parliament on which and in virtue of 
which the register was made, were complied 
with. Therefore I  think that a German cer
tificate is no more conclusive than a German 
register would be. We are only to consider and 
determine the tonnage in the same manner and 
to the same extent as if  the register was a British 
one. That entitles us to see whether the register 
was made in accordance with the Aot of Parlia
ment authorising it to be made. The question then 
is whether the register is made according to the 
provisions of the Act of Parliament, or in other 
words whether, if this had been a British ship, the 
register complied with the Act of Parliament.

Now, it is said, first that the berths of the crew 
ought to be deduoted, that is what is called the 
crew space, by virtue of the statute of 1854 (Mer
chant Shipping Act 1854, 17 & 18 Viet. c. 104). 
I t  seems to me that the crew space in the case 
cannot be deducted under that Act. I  agree that 
the seot. 21 applies to the measurement both of 
steam-vessels and sailing ships, and that therefore, 
where there is a crew apace brought within seot. 21, 
that it is to be deducted before you show what the 
gross tonnage of the ship is. I  take it that sect, 
23 gives to a steam-vessel the deduction for engine- 
room space in addition to the deductions of sect. 
21, and that therefore to arrive at the register 
tonnage of a steam-vessel both these deductions 
should be made. The question then is whether, 
to arrive at the gross tonnage, the crew 
space should be deducted. I  think that 
cannot be done under sect. 21 of the Act 
of 1854, for the simple reason that the crew space 
is not on the upper deck.

I t  is argued that the Scotch case (B u rre ll v. 
Simpson, Cases in Court of Session, ser. 4, vol. 4, 
p. 177) decides that it does not signify under the 
Act of 1854 whether it is on the upper deck or 
between decks. As I  understand the treatment of 
a Scotch decision by a court of this country, 
it should be treated with the greatest respeot, 
but it is not a binding authority; and even sup
posing it to have decided the point in question, 
if we differed from it we should be entitled to de
cide differently from a Scotch court. But I  can
not think that the Scotch court did decide the 
point; at all events it is not shown that it did. If  
in the case before the Scotch court the space was 
on the upper deck, it does not touch this case at 
a ll; certainly the point was never discussed. As 
it seems to me the point there was, whether, in 
the case of a steam-vessel, you should or should 
not deduct crew space, even on the upper deck; 
and on that question I  should entirely agree with 
the Scotch court, and say you might.

But since the crew space here is not on the upper 
deck, it cannot, in my opinion, be deducted from
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the total tonnage of this vessel t°  aP îve at t ^854. 
tonnage under the provisions o provi-
Can it then be deducted under the P
sions of the Act of could
that it is inequitable that ,ed j£ this
under the circumstances be be deducted
were a British ship, and that it ca answer
because this is a German vesseb^ibe^^ ^  
appears to be, that under the bad been a
oould not have deducted it even the facts
British ship, because it is allowe P , . Act
of the case that it is not brought withm t ^
of 1867. There was no survey of the ^  ^
care not about the cu ttin g  on , T;z tha t
there is a more m aterial m atter * d by the
i t  is not shown to have Been intfrusted this 
officer to whom the Legislature Board of
duty ; tha t is to say, a surveyor nQt fo u g h t  
Trade. The B ritish  Legislature power of
f i t  to in tru s t any surveyor w , n authorised
giving these certificates, but y therefore,
surveyor of the Board of ira  > brought
failing that certificate, the space is not 
within the Act of 1867. i_ to this ship

I t  is argued that we may PP j iout her com- 
the rule in the Act of loo/,  ̂ Act), be-
pliance with the provisions seems to me
cause she is a foreign vessel. h„ legislating, 
that if we did so we shou  ̂ 0f 1867,
I f  the Legislature, in passing we cannot
overlooked the case of f°r®18 . _ overlooked
help it. Those who think it ha B0 tohelp it. Those who think it has' mast go to
by inadvertence and not mten  ̂ parliament
the Legislature and get the tbe Act as it
altered. We have only to °01? bt within it, 
stands. This case is not o K■ d under it;
therefore this space cannot be nciQde that the 
and therefore we are driven liability is to be 
tonnage on which the ship s " ml. j out deduction on
calcu lated— the gross tonnage wiM g tonnage
account of engine room is engine room,
arrived at without deductio unC of crew s
and also without deduction o 
space. . „Viich we have to

C otton, L .J .— The question w ghi ing Act 
decide is this : Under the Merchan d ̂  gros9 
1862, b. 54, what is to Be c Qn acc0Unt of 
tonnage without any deduo with regard
engine room ? There is no diffioui y^ ^  thrown 
to the engine-room space. 1 o seot. 23 for the 
back on the Act of 1854, of w provides for
first time mentions steamships, which of
deduction being made in the g0ja without
course is inapplicable to sai K decide whether 
Propelling power. That does deducted iu steam- 
the crew space is or is not to fairly be
vessels, ar.d I  think the quest ° “ct 21) allow for 
put, Does the previous section 1 except where 
any ship a deduction for crow spao ^  fch0 upper 
the crew space is in some er pbere are two 
deck? In  my opinion it d o e s wjth the point; 
sub-divisions of sect. 2 1  dea „  there being a 
sub-sect. 4 deals with the case the upper deck 
Poop or other closed-in spac? whether that deck 
without reference to the qnes i refer to the case
is or is not a spar deck. I t  deck, but
of a closed-in space above above the upper
o n ly  to  th e  case o f a closed-in p after providing
deck, whatever that may h®>- .P f provides th 
for the measurement of it, any such spac
no addition is to be m«“t i th in g o f  the crew; 
solely appropriated to the b

[C t . op A pp .

" ^ " ^ ¡ ¡ ^ T e r e o t i o n  on the upper deck 
that is, y t apart for the crew ; but the
X l e  sub-section, in my opinion, only applies to 
wtl0le whfiro such a provision is made for the 
S t a g  of the crew Then when you come to 
berthing deals with the case we have
X X f o r ’ 'us—that of spar-decked ships- 
there is no exception as to space set apart below 
• i f ”  the crew any more than when the crew

- Æ ï î î s ü s  r  3 e S  o - .

»1, “ 1 °  b“ ™ a r .  t z
thThicbest respect; bat the point i ,  whether tha the highest p under che spar de0[C oron
°rew sPa°ed"  k and nntii that is shown we cannot
the 0PPer consider the judges as expressing anyi n  a n y  w a y  c o n s id e r  ^  her0 T h

opinion . tbeir opinions on the words

J S Æ Ï Ï t ? •.«< » ' * * •
aDWeeCthen °oome to the question whether or 

^  e n wue Order in Council referring to German 
“vn^fndO ie Act of 1862 as to the certificates of
®h'P. „bins these certificates are to be conclusive.
i0r6,g bov comein now, because the other question 
I  say they * , 0f 1854. Without the Act of

18t67 X i n g  conclusive that if crew space should 
cate as b01"g , under the spar deck in British 
be deducted crew space should be deducted,
8hiPt3aDDearid on the face of the register certificate 
?b t£P orew space was between decks And 
that the c d>(’ nd3 on the construction of
° f  A c t of Parliament, not upon the registered 
9 ideate of a German ship, assuming it to be put certificate or as a British 8hip, as to
m the sa“  ■ Jhe crew space can properly be 
whether -n my opinion, the true effect
deducted. B , ^  Order in Council is
o f % t t  tbe measurement to be taken is suffi- 
thlB that the -es ia satisfied that the prin- 
oient when “ ,nrementinthis country are adopted, 
CiPdeth°at the principles of measurement shall be 
anf  i  l t a ,  anv question arises as to them in defined whe y ^  thafc> when according to the 
this country, Act of Parliament, a cer-
true constmc 1 ^t ^  ^  bs mad6) and a foreign 
tain deduction g ^  & deduction which ought to 
certificate trea is to bo binding upon
S . ”  " . h i ,  . 0 . » . , ,  »h.n .b . ,  h „ .  to do.

cide the qae®tl0n: supposed that I  leave out of I t  must not be suPpor ^  the Franconia
consideration whet duotion allowed under
was entitled matanoes by the Act of 1867. I  
certain ®ircu“ hrough that Act. I t  is perfectly 
need not go , ducgons t0 be allowed under that 
true that the j stipulations and condi-A 0t are subject to s^vera ^  Pg ^  oversight> tfaafc 
turn s, may ,hoge ¿0nditions a foreigner cannot, 
having regard ial cirCumstances, get the
except mm®r v lg67 but a foreu/n ship
beDefit  here to the benefit of the limitation of 

^  afforded by a British Act of Parliament,liability affora must of oourse take it
if it gets th d 0f these burdens is,
with all * b“r^ i s  to be reckoned if it is that the crew certain thing3 are done a3
between dec , q£ 1867_ T bOBe things have 
required by t esent caBe, and we are un-
n° i bto see that the Franconia  is entitled, under
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the Act of 1867, to deduct crew space when she 
has not complied with the requirements of the 
Act, has not got the necessary certificates of survey 
and the proper words put up to show that proper 
accommodation has been provided for the crew.

J ames, L.J.—The appeal will be allowed with 
costs. I  should add, that we are unanimously of 
opinion that there is no foundation for the pro
position that ttie Order in Council is u ltra  vires.

Solicitors for appellants, owners of the S tra th 
clyde, Gellatly and Warton.

Solicitors for respondents, owners of the F ra n 
conia, Stokes and Oo.

M arch  1, 4, 5, and M ay  18.
(Before B ram w ell, B rett, and Cotton, L.JJ.)

B eynon and Co. v . Godden and So n ; H . E.
E vans, Third Party.

Shipping  — Mortgage — Assignment o f fre ig h t—  
Charter-party— Ship ’s husband.

A  ship 8 husband lias no im plied power as against 
his_ co-owners to assign or pledge the entire 
fre ig h t to become due on a charter, although 
money be ow ing to h im  fro m  th e co-owners fo r  
advances made on the ship ’s account.

Where a ship’s husband has made advances on 
account o f the ship, he has a r ig h t o f lien  or 
retainer, and not a  charge, on the fre ig h t in  
respect o f the repayment o f those advances, so 
that, i f  his appointment o f ship’s husband ceases 
before the fre ig h t has been earned, an assignee 
o f his interest in  the fre ig h t is not entitled to i t  
as against the owners.

Where a ship s husband, who is also p a r t owner, 
has mortgaged his shares, he w i l l  be deprived o f 
a ll r ig h t to receive his share o f fre ig h t, either as 
ship s husband or owner, i f  the mortgagees before 
the end o f the voyage un ite w ith  the co-owners in  
the appointment o f another ship’s husband to 
receive the f re ig h t ; the action o f the mortgagees 
being a sufficient tak ing possession or interven
tion to displace the tit le  o f the mortgagor to the 
fre igh t.

R., being p a rt owner o f a ship, mortgaged his 
shares in  her. Subsequently, in  Aug. 1876, he 
was acting as ship’s husband and obtained a 
loan o f 2001. fro m  p la in tiffs . The ship had been 
chartered by defendants, and by a letter o f the 
30th Aug. B . requested them to pa y  to p la in tiffs  
the fre ig h t due on the charter. On the 20th 
Sept. R .’s co owners and the mortgagees o f his 
shares appointed E . ship’s husband in  R .’s place. 
Upon the llffe Oct. the ship completed her voyage, 
and upon the 14th began to discharge her cargo. 
Upon the 16th defendants sent p la in tiffs  a cheque 

fo r  2001., o f which, having received notice that E . 
claimed the amount o f the fre igh t, they afterwards 
stopped payment.

Held  (affirm ing the decision o f Huddleston, B.), 
that p la in tiffs  were not entitled to recover the 
amount o f the cheque from  defendants, as the 
mortgagees o f R .’s shares in  the ship, by ap
po in ting  w ith  the co-owners a ship’s husband 
in  place o f R ., had effectually interfered so as to 
entitle themselves to R .’s share o f the fre ig h t as 
against h im  and the p la in tiffs , his assignees.

A ppeal from  a decision of Huddleston, B., g iv in g
judgm ent fo r the defendants, at the tr ia l before
h im  w ithou t a ju ry .

The action was to recover the amount of a 
cheque for 2001. given by the defendants to the 
plaintiffs.

The proceedings at the trial, the facts aud the 
arguments in the Court of Appeal, sufficiently 
appear in the judgment of the court {post).

J. J. Powell, Q.C., and Wat k in  W illiam s, Q.C. 
(Bose with them), for the plaintiffs, cited

Misa v. Currie, 35 L. T. Eep. N. S. 414; L. Eep. 1 
App. Cas. 554; 45 L. J. 852, Ex.

P olla rd  and Bosanquet, for the defendants cited
Guion v. Trask, 1 De G. E. & J. 373 ; 29 L. J. 337, 

Ch. ;
Lindsay v. Gibbs, 22 Beav. 552 ;
The Mary Ann, L. Eep. 1 A. & E. 8;
The Feronia, L. Eep. 2 A. & E. 65 ;
Brown v. Tanner, 18 L. T. Eep. N. S. 624; L. Eep. 

3Ch. 597;
Rusden v. Pope, 18 L. T. Eep. N. S. 651; L. Eep. 3 

Ex. 269; 37 L. J. 137, E x .;
Wilson v. Wilson, 26 L. T. Eep. N. S. 346; L. Eep. 

14 Eq. 32 ; 41 L. J. 423, Ch.
H . Matthews, Q.C. and A. T. Lawrence appeared 

for the third party, H. E. Evans.
Cur. adv. vult.

M ay  18.— B ramw ell, L.J. delivered the follow
ing judgment of the Court:—This is an action to 
reoover the amount of a cheque given by the 
defendants Godden and Son to the plaintiffs. The 
judgment has been for the defendants, and 
against this the plaintiffs have appealed. The 
following are the transactions which gave rise to 
the plaintiffs’ claim.

In  Aug. 1876 T. E. Eees was part owner of 
a vessel, the E liza , and he was also acting as 
a ship’s husband. In  August he was in want 
of money, but even assuming, as alleged by 
the plaintiffs, that he required it for the pur
poses of ships of which the ownership was the 
same as that of the E lina , he did not require 
it for the purpose of earning the freight to be 
earned by the voyage on which the E liz a  was then 
engaged. He applied to the plaintiffs for a loan, 
and it appears on the evidence of the plaintiff 
Thomas Beynon, that before he made any advance 
Eees stated to him that the ship was in debt to 
him, Eees, to the extent of 280/. The defendants 
had chartered the ship for the voyage in which 
she was at the time employed ; and on the 30th 
Aug. 1876 the plaintiffs advanced to Eees 200/., 
and he thereupon signed and gave to the plaintiffs 
a letter addressed to the defendants, which was 
dated the 30th Aug. 1876, and was as follows : 

“ Newport, Mon., Aug. 30, 1876.
“ Messrs. William Godden and Son, London.
“ Gentlemen, — I  hereby give authority, and 

request that you will pay to Messrs. S. Beynon 
and Go., of Newport, Mon., the freight on charter of 
my vessel the E liza , dated Aug. 2,1876, bound from 
Little Curacoa (W .I.) to U. K . or continent, in 
consideration of value received from them.”

On the 6th Sept, this letter was communi
cated to the defendants Godden and Son, and 
this letter constitutes a good equitable assign
ment lo the plaintiffs of the freight payable by the 
defendants, if and so far as Eees was able to assign 
this freight. The E liza  on the 11th Oct. arrived at 
Hamburgh, and completed the voyage for which 
sho was chartered by the defendants, and on the 
14th began to unload her cargo. A t the time 
when Eees gave the equitable assignment of the 
30th Aug. his share of the E liz a  was in mortgage, 
and on the 20th Sept, the mortgagees of his share
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and the owners of the other slmres.app^ , ^  
Henry Bussell Evans ships husban . tb;g
of Bees. There was some X e ^ r ia fo f  the action, 
appointment was proved at the tr ia  d ¡t
but, on the whole, we t  l t l e U  Evaos had
was assumed to be the tact that B discharge
been so appointed. The E liza  hega £
her cargo on the 14th Oct., and on the IM h «  
that month the defendants, who i • ac,ent
had some communication with Moy , »
at Harburgh, where the vessel
the subject of making a payment t th
gave to them a cheque for 200i. u b wb;0h
Oct. Evans sent a telegram to Ha q{ tbe
he claimed, as registered managi g f, Cupon 
E liza , to be entitled to the “ A *  .topped
Moyle telegraphed to the defendan v . ntiffSj and 
payment of the cheque given to 4 fchePam0unt with 
the action is b ro u g h t to recover ¡lcement
interest. The defendants after the i ghould be 
of the action insisted that Bussell , j.be„
made a p a rty  to  the action, on the g r relief
if  liable to the plaintiffs, were entitled to 
over as against him. . „ «pfore Baron

The action was tried at Gloii$eS,iPtdded ;n favour 
Huddleston, without a .jury. He ^  pay the
of the defendants, but he ordered . .«. „amst
costs of Evans, and also gave the P ^ ^ r e d  
the defendants any costs which tb®Jp " gummoned 
inconsequence of Evans having appealed,
as a third party. The plaintiffs, have <»PP or
and ask that judgment “ a y pf f i and the defen- 
that a new trial may be directe , ;..gction that
dants have also appealed against summ0ning 
they should pay the costs incurred by sum
Evans as a th ird  party. ¿»nend on the

The r ig h t  o f the p la in tiffs  " ^ “ cheque 
question whether, at the tim e b the freight 
was given, they were entitled to extent
o f the  E liza , either absolutely or to

of 2001. third of the freight
Under the charter-party one-t d;aobarge, and

was payable on a rr iv a l a t the por o nfcifl.g) th a t

i t  was argued on behalf o£ « „ b u r g h ,  had, by
Messrs. M a tth ie so n  and Co., ot 4 ,n(. o a id s u m s o t
th e ir directions, and on tbe ir account, pa^ of the
money exceeding 200Z. for the P plaintiffs
ship there, and that consequently t“« £ euts, to 
were entitled, to the extent of £b(e at Har- 
receivo a portion of the.,frf f be3(f  payments were 
burgh. But it appears that tne H v ^ terers , 
made on account of the Matthieson.
and were repaid by them to Me • the freight of 

Had, then, Bees power to as lg he advanoe 
the E liz a  P A t the time of obtaining bu(. ag 
from the plaintiffs he was ship s against his
such, in our op in ion  he had no po entire freight.
oo-owners to assign or pledge dvanoe to bun 
A pparently the p la in tiff made t  was owing
on his representation tha.t the owners; and
to h im  as ship’s husband by u husband bad
i f  th is  was the fact, and he as s p m ust have 
received the fre igh t, the co-o g t0 bim
allowed h im  in account the s sbares of
before they could have claimed d tQ tbe
the fre ig h t, and he could bav y ,„ t th is  interest 
p la in tiffs  th is  his interest therein. tbe nature
is a r ig h t  of lien or retainer, an g removed
of a charge on the fre ig h t ; an . 0f  the m ort- 
from  being Bhip’s husband by be was in  a
gagees and of the co-owners betor fre igbt; t he 
position to receive any pa rt o

p la in tiffs  cannot, even i f  there were a balance due 
to Bees claim by v irtu e  o f his assignment to 
receive the fre igh t. A n  a ttem pt was made to 
show tha t the oo-owners of the E liz a  had given 
Bees at least im p lied au tho rity  to borrow  money 
on security of the fre ig h t; but, in  our opinion, the 
evidence does no t support th is  contention.

The result, in  our opinion, is tha t Bees had no 
nower to assign the entire fre ight. Bub the ques
tion  s t i l l  remains whether Bees could assign his own 
share of the net fre igh t, tha t is, o f the fre ig h t 
rem aining after paying all expenses connected 
w ith  the voyage. A t  the t r ia l there was no evi
dence tha t there was such a balance; bu t we 
m igh t receivo evidence now or d irect an in qu iry  
for the purpose of ascertaining whether there was 
anv such balance of fre ig h t; but, in  onr opinion, the 
n la in tiffs cannot under the circumstances sustain 
Tn v claim even to Bees’ share of the net fre igh t. For 
Bees’ share was in  mortgage, and in  our opinion 
the mortgagees effectua lly interfered, so as to 
entitle  themselves to Bees’ share of the fre ig h t, 
oS against h im  and the p la in tiffs  as his assignees. 
I f  th ’e entire ship had been in  mortgage, to defeat 
the r ig h t of the m ortgagor to  receive the fre igh t, 
i t  would have been necessary to establish tha t the 
mortgagee had taken possession of the ship before 
«he completed her voyage. B u t the mortgage 
was of certain shares on ly m the ship, so tha t the 
mortgagees were not in  a position to take posses
io n  of the ship, and in  our opiuion the mortgagees, 
by jo in ing  w ith  the owners o f the other shares in  
the ship h i the appointment of the ship s husband 
in  the place of Bees, which they d id  before the 
shiD reached harbour, effectually intervened so as 
.» » « tit le  themselves to the fre ig h t to be earned, 
fc«d to displace the  t it le  thereto o f Bees and o f h it  

ilc rn s  The p la in tiffs ’ appeal en tire ly  fails, and 
aSS i  v,» dismissed w ith  costs.
m There remains the appeal o f the defendants. In  
o „ r  opinion th is appeal fails. As far as appears, 
Bussell Evans did not receive the fre igh t or any 

t of i t  A l l  tha t he did, was as agent of other 
P! i ie s  to give the defendants directions not to pay 
th  ̂ f r e ig h t  to the pla in tiffs . I t  was fo r them to 
decide whether they would act on th e ir  direction 
“  nt and there was no sufficient reason fo r
onmmoning Bussell Evans as a th ird  party, 
summo K Judgment affirmed.

Solicitors fo r p la in tiff, Thomas, W hite, and Sons, 
fo r J  H. P a in  and Son, Newport M onm outhshire 

S o lic i to r s  for defendants, Gowdell, Grundy, and

5  S olid tors fo r H. B. Evans, Slacken and Jupp.

Jan. 14,15, 16, and M ay  18,1878.
(Before B r a m w e l l , B r e t t , and C o tto n , L.JJ.)

JjOJIRB V . A.TCHINSON and another.
M arine I n s u r a n c e - P o l i c y  on s U p -P a r t ia l loss-  
M a Repairs— Am ount recoverable.
-ni a shipowner, effected a voyage policy w ith
P lZ id a n U ^ n d e r w r i te r s , f o r  12001. on a  ship  

aeJ j  . bfiOOl The policy was in  ord inary  
¿ m d a id  contained a suing and labouring 

’ D uring  the voyage the ship encountered
severe weather, sustained sea damage ana was m
7 mner o f becoming a to ta l loss. The ship was 

d > 9Wed and wa$Jmetalled, which she had not 
I Z S e f o r T  and the cost o f the repairs, exclusive 
I P t if  Z ta l l in g ,  came to 44141. The repairs
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(except the m eta lling ) were such as were reason
ably necessary fo r  m aking the ship staunch and  
seaworthy, and the effect o f them was to make 
her o f much greater value than she was before 
the damage occurred. Salvage expenses had been 
recovered in  the A d m ira lty  Court against the 
ship and cargo, am ounting to 515/..

Held, f irs t  (affirm ing the decision o f the Queen's 
Bench D ivis ion), tha t p la in t if f  was entitled to bo 
p a id  by defendants, in  respect o f the repairs, 
1200/., the f u l l  sum insured.

And secondly (reversing the decision o f the Queen's 
Bench Division), tha t defendant$ were also liable 
to pay 12-26ths o f the 515/., being the ir p ropor
tion  o f the amount o f average charges incurred  
by the ship.

A ppeal from a judgment o f the Queen’s Bench 
Division on a special case.

The case in the court below is fully reported 3 
Asp. Mar. Law Cas. 445; 36 L. T. Rep. N. S. 794. 
The facts stated in the special case and the 
arguments sufficiently appear from the judgment 
of the Court of Appeal (post).

Benjam in, Q.C. and J. 0 . Matthew, for the 
defendants, cited

Potter v. Rankin, 22 L. T. Rep. N. S. 347; L. Rep. 
5 C. P. 341; 3 Mar. Law Cas. 0. S. 122 ;

Moss V. Smith, 14 L. T. Rep. O. S. 376 : 9 C. B. 94 ;
North of England Iron Steamship Association v. 

Armstrong, 21 L. T. Rep. N. S. 822: L. Rep. 5 
Q. B. 244 ; 3 Mar. Law Cas. 0. S. 330 ;

Arnould on Marine Insurance, 5th edit. 311, 503,946;
Phillips on Insurance, s. 1428;
Lidgett v. Secretan, 1 Aep. Mar. Law Cas. 95 • 24 

L. T. Rep. N. S. 942 ; L. Rep. G C. P. 616 ;
Cohen, Q.C. and Hollam s, for plaintiff, cited

Arnould on Marine Insurance, 5th edit. 995, 996 • 
Stewart v. Steele, 5 Scott N. R. 927 ;
Peele y . The Merchant Insurance Company, 3 Mason

Phillips on Insurance, ss. 1548,1742, 1743 ;
Irving  v. Manning, 6 C. B. 391 ;
Kidstone v . The Empire Marine Insurance Associa

tion, 15 L. T. Rep. N. S. 12 ; L. Rep. 1 C. P. 535 • 
2 Mar. Law Cas. 0. S. 400, 468 ;

Dent v. Smith, 20 L. T. Rep. N. S. 868 ; L. Rep. 4 
Q. B. 414 ; 3 Mar. Law Cas. 6. S. 251 ;

Cur. adv. vult.
M ay  18.—The judgment of the court was de

livered by B rett, L.J.— This was a special case. 
The material facts were that the action was 
brought by the plaintiff, the owner of the ship 
A lf, on a voyage policy, effected with the defen
dants for 1200/., on ship valued at 2600/., the 
policy being in ordinary form, containing a suing 
and labouring clause. The ship, during the voyage 
insured, encountered severe weather. According 
to paragraph 5 of the case: “ On the 30th ,Tan., 
the ship then being in great danger of being 
completely lost, and in a helpless condition, and 
not capable of being navigated, those on board of 
her sighted the steamship Texas, which ultimately 
took her in tow without any agreement being come 
to as to remuneration for the service, and took 
her into Queenstown.” For these services the 
ship, freight, and cargo were sued in the Admi
ralty Court, where salvage was awarded. The 
ship s proportion of salvage and general average 
charges was 515/. The ship was surveyed, esti
mates wer9 made, a contract was entered into, and 
the ship was repaired, and she was metalled, which 
she had not been before. The amount expended 
on the ship, exclusive of metalling, was 4414/.

Deducting one-third new for old in all matters to 
which such deduction is properly applicable, this 
was reduced to 3178/. The case then contained 
the following paragraph (14), from the full force of 
which we have no power to derogate. We are 
bound to accept it in its ordinary sense in full as 
correct. I t  is as follows : “ A ll the works, except 
the metalling, &o., were undertaken for the pur
pose of making the ship staunch and strong and 
seaworthy, which she had ceased to be by reason 
of the sea damage she had sustained, and they 
were reasonably necessary for that purpose.” The 
effect of these works was to make the ship a very 
much stronger and better ship, and of very much 
greater value than she had been before she sustained 
damage.” The value of the ship after the repairs 
was 7000/. The case then stated the contentions of 
the parties, but it is unnecessary to refer to them, 
as they were not pressed in argument as correct. 
Before us, the substantial contention on behalf of 
the plaintiff was, that he was entitled to be paid, 
in respect of the loss arising from the expenses of 
repairs, 1200/., the full sum insured; and besides 
and beyond that sum a proportion of the salvage 
and general average charges of 515?., to be recovered 
by virtue of the suing and labouring clause. I t  was 
contended on behalf of the defendants, on several 
grounds, that they were only liable to pay, in 
respect of the loss, a proportionate part of 1200/.; 
and that they were not liable to pay any part of 
the 515/. under the suing and labouring clause.

The dispute thus raised is one with regard to the 
mode of ascertaining the amount of a loss under 
a policy in ordinary form, and of adjusting that 
amount when ascertained. Such disputes have 
for a long period been determined according to 
recognised rules. As many of the arguments 
presented to us seemed to trench violently on 
several of those rules, it appears to us advisable 
to state our view of the binding force of these 
rules, and the reason why they have a binding and 
exclusive force. They are rules which originated 
either in decisions of the courts upon the construc
tion or on the mode of applying the policy, or ih 
customs proved before the courts so clearly or so 
often as to have been long recognised by the courts 
without further proof. Since those decisions and 
the recognition of those customs, merchants and 
underwriters have for many years continued to 
enter into policies in the same form. According 
to ordinary principle, then, the later policies must 
be held to have been entered into upon the basis 
of those decisions and customs. I f  so, the rules 
determined by those decisions and customs are 
parts of the contract. And although a court now 
might differ from the correctness of the rules as 
originally laid down, it must yet now act upon 
those rules as parts of the contract, or as agreed 
modes of carrying it out.

I t  was urged on behalf of the defendants 
that there was in this case an actual total 
loss with benefit of salvage. The rules for 
determining whether or not there has been 
an actual total loss within the meaning of an 
ordinary policy are well established, and are of 
the nature of those above described. A ll the 
novel rules, therefore, proposed by Mr. Benjamin 
are inadmissible. According to the recognised 
rules, there cannot be a total loss of ship when it 
is safe in the hands of the owners, still bearing the 
character of a ship howeyer greatly damaged. 
There is an actual total loss if by perils insured
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against the ship has wholly disappeared, 
damaged as to have lost the character o .’
or, a lthough s t i l l  a ship, has by capture o .1 
fiable sale or otherwise become wholly 
owners. B u t in  the present case the P 
saved, and restored to her owners a? . ’
a lthough g rea tly  damaged; salvage, in > 
been awarded to salvors fo r saving ber f i.ere 
and there has been no sale. Moreover, 
had been a sale, i t  could not have be<P  ] 6 the
or th is  loss made by i t  a to ta l loss; cannot 
ru le as to  tha t is, tha t a sale by the maste gfc 
be ju s tifie d  as against his ow n e rso r o” ners 
the underw riters, nor a sale even by ..
constitute a to ta l loss as against the unde 
i f  the ship, being disabled, can be repaired, 
to be a seagoing ship, at an expense . j  j n 
value when repaired. The contrary 's 
th is  case. I t  was fu rthe r argued that the sn^p 
was, i f  not an actual, at least a cof® tru ° *  tion jsloss. The ru le  for determining this question is

also a settled ru le . I t  would, in  the eir nciabed. 
of th is  case, be the same as tha t 3 us 
w ith  regard .to a justifiab le  sale. In  tb «  case, 
therefore, no abandonment could have ^ eea 
Ported, even i f  notice of abandonmen jg
«iven. B u t no such notice was given, an' 
impossible to maintain tha t there wa , hat
tive  to ta l loss. There was, the re fo re , no to t 
only an average o r pa rtia l loss in  1 salvage, 
tha t being so, there can be no benefit of saivaQ
Upon a pa rtia l loss no such claim arises. _ ^  this

The questions, therefore, on the fi P mode 
caseare reduced to these: W hat is ®.P, ari8ing 
?f ascertaining the amount of a Pa r  d a m a g e d
111 respect of the expense o f repairi g 0f
wooden s h ip ; and what is the p r 1 „  jj0w,
ad justing  such a loss under a value p f  esti- 
as to the firs t, there is an established mod 
m ating the amount. The ship m ust be rep ^
° r  estimates may be procured hor ®£le equal to 
so as to make her as nearly aa P ed to her by
what she was before the damage . r  cas0 aC
the perils insured against, and r  can by
such reasonable cost as t b e t 1 underwriter is 
reasonable e ffo rt procure. ih  t :on o f the 
responsible fo r the repair or r article
damaged o r destroyed pa rt of t  ,VOI.bmanship, 
belonging» to it ,  w ith  m a te r ia l’ t <T its  original 
style, and fin ish, corresponding 1428.) I t
character:« (P h illips  on In s " o c a r p e n t e r in g  
has been found by experience tha t r  (j amage
oan be so s k ilfu l as to replace 1 ®xaohfc/ from  age or 
which has occurred. I f  a sb lP „nhough sh0 
construction a weak ship, i t  ma-ft f  the risk,
Was sea w orthy at the comtnenceme mahe her
be impossible so to repair her sea-borne
equal to w hat she was before, or e „treng th  of 
ship, w ithout, e ither by the superil ^  t he old
the m aterials used in  the sa m e ma_ » construe- 
materials o r by a necessary 0 j Dt?  rPfore a more 
t'on, m aking her a stronger, and fu rthe r
valuable ship than she was before. j. impos-
been found by experience tha t i t  is difference 
Eible to ascertain w ith  any e x a c t n e s d a m a g e  
between the value of the ship be q (| . general 
and the value added to her by rePair j  3 j n public 
Usage, which the law follows as to tain rule
Convenience, has therefore applied g, 1431.)
m all cases : ”  (P h illips  on I n/ Û  ,lpsc’r ibed, and 
V118 r i*Ie is also one of those befor ,< wfcere
therefore is the on ly rule. The ru le  .

timbers or other materials are replaced by new 
(or are treated upon estimate as so replaced), the 
vessel when repaired (or when treated as repaired) 
is considered to be better than before; and accord
ingly the assured must himself bear one-third of 
the expense of the labour aud materials for the 
repairs, and this deduction is said to be on account 
of new for o l d ( P h i l l i p s  on Insurance, s. 1431.) 
“ Where the damage has been repaired, the esta
blished mode of estimating its amount is, iu case of 
wooden ships, to deduct one-third from the whole 
expense both of labour and materials which the 
repairs have cost, and to assess the damage at the 
remaining two-thirds. This is termed deducting 
one-third new for old, &c. To avoid discussion m 
each particular case, the amount of deduction is 
fixed at one-third.” (Arnould on Insurance, last 
edit p 901.) The amount, therefore, of the partial 
loss arising in respect of the expense of repairing 
a damaged wooden ship is the reasonable cost of 
so repairing her as to make her as nearly as 
possible equal to what she was before the damage 
caused to her by the perils insured against, less 
one-third new for old, that is to say, less one-third 
of the expense of the labour and materials used in 
making the repairs. And this mode is equally 
applicable, whether the ship is, by the repairs 
which are necessary to make her equal to what 
she was before the damage, made only a little or 
verv largely of greater valuejlthan she was before 
the damage. The amount of the partial loss 
caused by the repairs in this case was therefore 
4414i less one-third new for old ; or, as found in 
paragraph 16 of the case, 31781.

The next question is, how is this amount 
or loss to be adjusted? Here, again, it 
™„at be repA-ed that there is a reoog- 
!fised long-adopted rule, and that is there- 
fore the only one. The relation between the 

ant of so much of the ascertained loss caused 
bv expenses of repairing as is to be borne by the 
DyAA-riters and the value of the ship at the 
UD l ln e m e n t  of the risk must first be esta- 
WiThed In a valued policy that value of the ship 
fs the valuation in the policy and no other. In  an 

noliev that value must be ascertained by 
evidence. Then, in order to adjust the Joss, the 
underwriters as a whole are, and each individual 

"  an amount bearing the same relation to 
the  sum insured by them or him as the amount of 
, s „„-rained loss bears to the value of the ship 

? f f S i « » n t  of the risk. When the 
cunt of the ascertained loss by repairs is less 

the value of the ship at the commencement 
The risk or, which is equivalent, to the value 

nf the ship stated in the policy, the relation is
expressed in business by percentage expression, 
expresse ig 2o per cent, or 50 per cent, or
nn thatcflnfc Then the underwriter is said to be 
° r  0̂  the same percentage of the sum

insured ° According to the rule, therefore, i f  the 
msurea. t0 the o rig ina l value of the

99* pel « S f t e  untaw rfter. must pay 99 
ship is 99 p insured. This by the argu-
^ n t  addrLsed to us was. admitted; but it was
ment Hmt the rule cannot be applied, because it urged that the r u the relabl0I1 of t he
»  wh0!'yoUfnC  to the original value of the 
amount „Ant. or greater than 100
ship is

per- • 1 0 0  per ecu-, or greater ,
sh'p is :n order to replace the rejected rule,
manvoei^ones'were suggested. But if the rule 
wer0y tbe only rule, the only logical conclusion
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■would be, that if the first relation is 100 per cent., ] 
or more than 100 per cent., so must the second 
relation be, and the underwriters must pay accord
ingly 100 per cent., or more than 100 per cent, of 
the sum insured. There is, however, another, and, 
to a certain extent, a controlling rule. “ The lia
bility of insurers on a single loss is, without 
question, limited to the amount insured (and the 
expense of suing &e.), and the payment of the 
whole amount for a single loss discharges them 
from further l ia b il i ty (P h il l ip s  on Insurance, 
s. 1742.) Where the relation of the ascertained 
loss to the value of the ship at the commencement 
of the risk or to the value stated in the policy is 
greater than 100 per cent., the underwriter, who 
by the rule for adjustment would have to pay 
more than 100 per cent., is by the rule of 
limitation of liability absolved from paying more 
than 100 per cent. But there is nothing to pre
vent his liability to the extent of 100 per cent. 
The defendants therefore were bound to pay, in 
respect of the loss arising from the ascertained 
expense of repairs, 1200Z., the whole sum insured ; 
although the loss was, according to the phrase
ology of insurance law, only a partial as distin
guished from a total loss under the policy.

The next question is, whether the defendants are 
not bound also to pay further, an additional sum in 
respect of an alleged obligation to do so by reason 
of the suing and labouring clause. That depends, 
considering the subject generally, upon the con
struction of the suing and labouring clause, and, 
in the application of the clause to a particular 
case, upon whether the occasion upon which the 
alleged expenses were incurred was such as is 
within the clause, and whether the expenses 
were of such a character as are within the clause. 
Now the general construction of the clause 
has been held to be, and we think it is, that if 
by perils insured against the subject-matter of 
insurance is brought into such danger that 
without unusual or extraordinary labour or ex
pense a loss will very probably fall on the 
underwriters, and if the assured or his agent 
or servants exert unusual or extraordinary 
labour, or if the assured is made liable to 
unusual or extraordinary expense for efforts to 
avert a loss, which, if it occurs, will fall on the 
underwriters, then each underwriter will, whether 
in the result there is a total or a partial loss, or 
no loss at all, not as part of the sum insured, 
but as a contribution independent of and even in 
addition to the whole sum insured, pay a sum 
bearing the Bame proportion to the cost or ex
pense incurred as the sum they would have had 
to pay if the probable loss had incurred, or to the 
loss which, because the efforts have failed, has 
occurred bears to the sum insured. “ There is 
a question,” says Willes, J., in Kidstone v. The 
Em pire M arine  Insurance Association (ubi sup.),
“ whether the clause ought to be limited in con
struction to a case where the assured abandons, or 
perchance may abandon, so that the expense in
curred is not only in respect of a subject-matter 
in which the underwriters are interested, but upon 
property which, by the abandonment, actually 
becomes or may become theirs, or whether it 
extends to every case in which the subject of 
insurance is exposed to loss or damage, for the 
consequences of which the underwriters would be 
liable, and in warding off which labour is ex
pended. The question manifestly depends upon

the construction of the clause, and quite apart 
from the proved usage we think the latter is the 
construction.” The proof given in that case by 
underwriters and others was that “ there has 
been in the business of marine insurance a well- 
known and definite meaning affixed by long usage 
between the assured and the underwriters to the 
term “ particular average ” as distinguished from 
the term “ particular charges ” ; “ particular
average” denotes actual damage done to or loss 
of part of the subject-matter of insurance, but 
it does not include any expenses or charges 
incurred in recovering or preserving the sub
ject matter of insurance.” The decision in 
Kidslone v. The Em pire M arine  Insurance Asso
ciation, was that a loss within the clause 
was not excluded by a clause exempting from 
average loss; the reason given being that a loss 
within the clause is different from and is in no 
case to be considered as part of the loss by reason 
of actual damage to the subject insured. “ By 
this clause,” says Arnould, summing up the autho
rities, “ the insurers undertake an additional lia
bility over and above the insurance properly so 
called, and quite of a different nature:” (Arnould, 
vol. 2, p. 780, last edit.) “ The assured may 
recover, under a marine policy, the value at which 
the subject is insured; and also for the amount 
of expenditure in addition to a total loss. This 
liability is stipulated for by the provision that the 
assured may labour, travel, and sue for the safe
guard and recovery of the insured property, to 
the expenses of which the insurers agree tacon- 
tribute (Phillips on Insurance, s. 1742.) vThese 
authorities, and the decision in Kidstone v. The 
Em pire M arine Insurance Society, seems to us to 
show that the clause in question is a wholly in
dependent contract in the policy from the contract 
to pay a certain sum in respect of damage done 
to the subject-matter of insurance, and conse
quently that it applies whatever be the amount of 
such damage, and whether indeed any such 
damage occur or not. Nothing is said in any of 
the authorities, and there is nothing in the word
ing or nature of the clause, to show that an inten
tion must be present in the mind of those who 
make the effort to benefit thereby the under
writers. The absence or presence of such an 
intention cannot diminish or add to the value or 
effect of the services. Such intention therefore 
is, upon reason and authority, an immaterial 
circumstance. The only conditions to give a valid 
claim under it are danger of damage to the subject 
insured by reason of perils insured against, un
usual or extraordinary efforts made, or expendi
ture incurred in consequence of such efforts made 
to attempt to prevent such damage. Whether 
the present occasion was one to give rise to a valid 
claim under the suing and labouring clause de
pends upon whether there was probable danger of 
loss to the underwriters. Looking at paragraph 
5 of the case, that cannot be doubted. Whether 
the expense in respect of which the claim is made 
is such as is within the suing and labouring 
clause depends upon whether the liability or obli
gation to pay for such salvage services as were 
here rendered is within the clause. Now services 
which can be rewarded as salvage services can 
only be such are rendered when danger exists, aDd 
when they are rendered in order to avert danger. 
They cannot, whilst the master or others in due 
charge are on board, be properly rendered without
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the consent o f the captain or those in  ? eg
only difference between them and sum 
rendered w ith ou t a claim fo r salvage1 * _ or
are rendered w ithou t an agreemen exp^ ^  ^  
im plied, as to the price at which t  y fchat 
paid. They are rendered upon the nt ¡f
they are to be performed w lt?°,uf  Pa fu(iem ent
w ith o u t success, and to  be rewarded by t> b the
of the A d m ira lty  Court i f  success u • ith in  t [,e 
nature and object of them are preci y  unu8uai 
proposition above enunciated; tney 
and extraordinary efforts made in  a i  which,
and made in  an attem pt to avert d £ , .g -n_ 
i f  the subject to which they are ren nn(j e r. 
sured, would, i f  i t  ensued, cause loss ngerved, 
writers. I t  is no t necessary, as has bee b benefl(. 
tha t there should be a specific mten „  services 
underw rite rs ; therefore,althoughsa g gub- 
may be rendered w ithou t knowledge value
]ect saved is insured and yet are of . mgfc
to the underw riters, they fu lf il the c terms
as much as s im ila r services given o , , y7gj 
of remuneration. “  Salvage,”  says A r whioh
last edit.), “  in  so far as i t  is a c „„¿ ¡tu re  
the insurer is liable, designates an 'subject of 
necessarily la id out in preserving insurer
an insurance from  a loss for ^ e n a b le
would be liable under the po licy ,a , j n the
from  h im  in  v irtu e  of an express as t ke
Policy inserted fo r such a case, an agree,
sue and labour clause.”  VVith ■ £0nows that 
N o th ing  is said about intention. pay, in
in  th is case the defendants were b wi1ich they 
addition to  the 12001, the amount tor w shipj
were lia b le  in  respect o f repa irs  amoun t of
th e ir  proportion of the 51ol, , 0{ the
“  average charges ”  incurred o . ehai f  0f the
ship. That seems to be, as urge o &g t200J.
p la in tiff, the same proportion o 
bears to 26001., or 12-26ths of blot. of the
, I t  follows tha t the appeal on oei , QU
defendants m ust be dismissed, and tne FF 
behalf o f the p la in tiff must b« dismissed.

P la in tiff ’s solicitors, Uollams, Con, ar' ^ y  and 
Defendant’s solicitors, Waltons, tiuoo, 

Walton.

HIGH COURT OF JUSTICE.
COMMON PLEAS DlV lS I ° ^ ‘ .

Reported by A. H. B ittleston Esq., Barns e

Monday, March 4,1878.
(Before Grove, D enman, and L opes,

K altenbach V . M ackenzie- W  ^
M arine insurance— Constructive iota .

notice o f abandonment— Queshc' /  < mstcmces 
A constructive to ta l loss may, y  „  as fo r  an 

ju s t ify  it ,  entitle the owners to r  0f  aban-
actual tota l loss, although no ^  cir . 
donment has been g iven; and t notice is a 
cum stances ju s tify  the absence or r  case, 
question fo r the ju r y  in  eachP.W f  mariuo in- 

Im s  was au action on a P° , T  q’he de" 
surance cla im iug as for a total • d the 
fondant paid in to  court fbr a parual l o ^

(») This case was originally argued 
was ordered to be re-argued before thre ]

ouestion was whether t h e  p la in t if f  could recover 
2s for a to ta l loss w ithout notice o f abandonment.
A t the tr ia l before L o rd  Coleridge, C.J., judgm ent 
nf nonsuit was given in  favour of the defendant, 
¿  the ground that notice of abandonment was in  
the circumstances of the case essential, and tha t 
¡hive  was no evidence of any such notice having 

„ iven The p la in tiff is a partner in  the 
m ercantile firm  of Kaltenbach, Eng ler, and Co 
who carry on business at Pans, Singapore, and 
Saigon. In  1867 they became the owners o f the 
Adm iral Protet, the p la in tiff being the only 
registered owner ow ing to the other parties being

f ° - r o: t S4, 1870, the A dm ira l Protet was insured 
for 40001. fo r a voyage from  Saigon toH ong Kong 
w ith  rice, the po licy being made in  England m 
conseouence of the French war.

On Ian. 14, 1871, she sailed from  Saigon, and 
on the 22nd struck on a bank and was j  much

dao „ Sthe 24th she was towed to Saigon and dis- 
, her  cargo. She was then surveyed, and 

tbtTsurveyors recommended that she should be

B° n n  Feb. 7, the owners (one o f whom was at 
qinmiDOre) made up th e ir minds to sell, and com
municated to the captain to tha t effect. 
m On Feb. 11 the ship was condemned, and on

th Ther iwneSrs°on the 11th of M arch gave notice 
tha t they claimed for a tota l loss. The under- 
ibZ tL  resisted the claim on the ground that 
notice of abandonment had not been given to 
them by the owner. .

A  rule n is i fo r a new tr ia l having been obtained
by the plaintiff.

Ttutt Q C., Cohen, Q.O., and Hollams showed
»nse— In  answer to interrogatories, the p la in tiff 

“ I  was the sole registered owner of the ship, 
U f i f  is in  fact the property of m y firm . One 
member of the firm  was at Singapore at the tim e 
^abandonm ent. The captain, in  a le tte r to the 

rtnpr at Singapore, says, “  Ic  is more than pro- 
h hie that the^ship w ill be condemned in  dock.

p th :  ship  is condemned and they do not tele- 
S  to the underwriters. The sale of the ship 
^ d e te r m in e d  on by the p la in tiffs  themse ves, 
not by the captain. The question is, whether, 
when the assured is on the spot, he can recover for 

ins truc tive  to ta l loss, w ithou t notice o f abandon- 
a00nt In  n e O riental (7 Moore’s P. 0. 0., O. S „ 
qQ8 4 .ll)  i t  was held that the master has only 
authority to pledge the ship fo r necessaries where 
fn ™ i /  no means of communication w ith  the 
S r  In  his judgm ent Jervis, C.J. says : “  W e 

St however look at the circumstances o f this 
’ There was not only the power of communi

cation, but an absolute communication made I t  
was made, and properly made a t the moment ot 
the accident, communicated and received w ith in  a 
few hours, and by a means of communication in  
existence which must be taken to be the proper 
® ode or channel of communication not o send 
monev as suggested, because the electric telegraph 
w ifi*no t carry money, but to send a commumea- 
Hon on the one hand, and receive an answer on the 
Iher There, there being the means ol communi

cation and the authority of the master being 
founded on the impossibility of a communication, 
the ir Lordships are of opinion tha t there was no
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authority in the master to raise money on 
bottomry.” In  R a nk in  v. Potter (2 Asp. Mar. 
Law Cas. 65; L. Rep. 6 E. & Ir . App. 83, 
121; 29 L. T. Rep. N . S. 142) Blackburn, J., 
after referring to Lord Abinger’s judgment in 
Roux v. Salvador (3 Bing. N. C. 286), says : “ But 
I  think this is from the nature of things confined 
to cases where there are some steps which the 
underwriters could take if they had notice. When 
they can do so, I  think that the neglect to give a 
notice of abandonment may determine the owner’s 
election. This is a matter that is now of much 
greater practical importance than it was when 
Lord Abinger delivered that judgment. For then 
the assured could not learn that his ship had got 
into difficulties at a distant place till long after the 
disaster, and the underwriters could only send out 
orders which would arrive later still. Under such 
circumstances a notice of abandonment was often 
a very idle ceremony, and in my opinion unneces
sary, if  the facts did amount to a total loss, in
operative if they did not. Now, when by means 
of the electric telegraph the underwriters’ orders 
might promptly reach the spot where the ship was 
in peril, a notice of abandonment may be of great 
practical importance. What would be a reason
able time, and whether the neglect to give notice 
of abandonment does determine the election, must, 
I  think, depend in each case on the circumstances, 
and principally on what steps the underwriters 
might take if they had notice. I f  there was 
nothing they could do, no notice I  think is 
required.” And Lord Chelmsford in the same 
case, says : “ I t  was argued at thebar, on the autbo- 
thority of the'caseof K n ig h tv . F a ith  (15 Q.B. 649), 
that in every case where the subject-matter insured 
exists in specie, though in a damaged state, a 
notice of abandonment is necessary to entitle the 
assured to make a claim as if it had been actually 
destroyed.” This was the opinion expressed by 
Lord Campbell, in delivering the judgment of the 
court in that case. . . .  Lord Campbell had before, in 
the case of F lem ing  v. Sm ith  (1 H . of L. Cas. 535), 
stated the rule as to notice of abandonment in the 
same unqualified terms, saying, ‘ According to 
all the old authorities, a constructive total loss 
can only entitle the owners to recover as for an 
actual total lose, by a notioe of abandonment.’ . . . 
No prejudice can possibly arise to the under
writers from withholding a notice where it is 
wholly out of their power to take any steps to 
improve or alter their position. Upon this ground, 
therefore, I  am of opinion that there was no 
necessity for the assured in this case to give 
notice of abandonment of the chartered freight to 
the underwriters.” In  Roux v. Salvador (ub i 
sup.), Lord Abinger says : “ In  all these or any 
similar cases, if a prudent man, not insured, 
would decline any further expense in prosecuting 
an adventure, the termination of which will pro
bably never be successfully accomplished, a party 
insured may, for his own benefit, as well as that 
of the underwriter, treat the case as one of a total 
loss, and demand the full sum insured. But if he 
elects to do this, as the thing insured, or a portion 
of it, still exists, and is vested in him, the very 
principle of indemnity requires that he should 
make a cession of all his right to the recovery of 
it, and that, too, within a reasonable time after 
ho receives the intelligence of the accident, that 
the underwriter may be entitled to all the benefit 
of what may still be of any value, and that he

may, if- he pleases, take measures, at his own cost, 
for releasing and increasing that value. In  all 
these cases, not only the thing insured, or part of 
it, is supposed to exist in specie, but there is a 
possibility, however remote, of its arriving at its port 
of destination, or, at least, of its value being in some 
way affected by the measures that may be adopted 
for the recovery or preservation of it. I f  the 
assured prefers the chance of any advantage that 
may result to him beyond the value of the thing 
insured, he is at liberty to do so, but he must also 
abide the risk of the arrival of the thing in such 
a state as to entitle him to no more than a partial 
loss. If, in the event, the loss should beoome 
absolute, the underwriter is not less liable upon 
his contract because the assured has used his own 
exertions to preserve the thing insured, or has 
postponed his olaim till that event of a total loss 
has become certain, whioh was uncertain before.” 
And in Amould’s Marine Insurance, vol. ii. p. 919 
(5th edit.), the author says : “ I t  is obviously just 
that the assured, if he means to abandon and 
throw upon the underwriters the ownership of 
the thing insured, should give them notice of 
this intention within a reasonable time after 
receiving intelligence of the loss, in order 
that they may take immediate steps for turning 
the property thus cast upon their hands to the best 
account.” The effect of the cases is that when
ever there is a reasonable opportunity of communi
cating with the assured and the underwriters, the 
assured must give notice of abandonment to the 
underwriters, unless there is nothing to abandon. 
And the communication must now be by tele
graph. See The Oriental (ubi sup.)-, Proudfoot v. 
Montefiore (L. Rep. 2 Q, B. 511; 3 Mar. Law Cas.
0 . S. 512); The Onward (L. Rep. 4 Adm. 38; 28
L.T. Rep. N.S. 204; 1 Asp. Mar. Law Cas. 540). I f  
it should be held that the use of the telegraph is 
not necessary, still the notice of abandonment 
must be given within a reasonable time. “ What 
is a reasonable time in a case of this description 
must depend upon the particular circumstanoes 
of each case. On the one hand, the assured is 
not to delay his notice when a total loss occurs, in 
order to keep his chance of doing better for 
himself by keeping the subject insured, and then, 
when he finds it will be more to his advantage 
to do so, throwing the burden upon the under
writers ; while, on the other, the underwriter 
cannot complain of a suspense of judgment fairly 
exercised on the part of the assured, to enable him 
to determine whether the circumstances are such 
as to entitle him to abandon.” Per Lord Chelms
ford, in C urrie  and Co. v. The Bombay Native  
Insurance Company (L. Rep. 3 P. C. 72, 79; 22
L. T. Rep. N. S. 317; 3 Mar. Law Cas. O.S. 369). 
Further there is in this case no evidence whatever 
of the necessity of the sale on the 23rd Feb. The 
following cases were also cited:

M artin  v. Crockatt, 14 East, 465;
Knight v. Faith, 15 Q. B. 649;
Fleming v. Smith, 1 H. L. Cas. 535 :
King V. Walker, 33 L. J. 325, Ex.; 2 H. & C. 384;
Farnworth v. Hyde, L. JRep. 2 0. P.,204; 34 L. J.

207, C.P.; 18 C.B.N.S. 835; 15 L.T.Eep. N.S. 395 ;
2 Mar. Law Cas. O.S. 187, 429.

Sir Henry James, Q.C., W atkin  W illiam s, Q.C., 
and J. C. Mathew, for the defendant, in support of 
the rule.—The question is whether the state of 
the ship was such as to put on the assured the 
duty of giving notice of abandonment before
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claiming as for a total loss, i t  is conceded taat 
there was a partial loss, and money was pai 
court in respect of that. I t  is also admitted that 
there was here no actual total loss. Here 1 

taken that there was a constructive '
P rim a  fac ie  a constructive total loss is 
as an actual total loss. But though that is 
admitted h is said that for a . con8" ! , e 
total loss notice of abandonment is n - 
A t one time it seems to have b een jonment 
by some persons that» notice of abandon  ̂
■was necessary in all cases. ^ut !?. ]au  
Salvador (3 Bing. N . 0. 281) Lord Abmger la 
down the rule that no notice of abando 
necessary where “ neither the assnrei teiu. 
underwriters could, at the time when , j .
gence arrived, exercise any control 07er J? „es ”
or by any interference alter the J°"s J  , jn 
This was dissented from by Lord P.
K n igh t V. F a ith  (15 Q. B. 649); but 
F a ith  was disposed of in L a n U n  ^  - â or 
(ub i sup.), in which case f • the duty
was referred to with approval. Wha uraent ? 
cast upon a person to give notice o abandonment 
That is, I  submit, a question of h e  for 
depending on the circumstances _
The reasonableness as to tim e, expe , st be 
bability of insurer receiving the n Marine
considered in each case. In  ArocmWs^arm^ 
Insurance, ii„ 918 (4th edit.), it i oontain, or
“ the notice of abandonment ough 0f the
be accompanied with, a short statement ot 
ground of abandonment, in order that the » ^  ^  
writers may determine whether [^e ship
not.” Then, as to the fact in - -\yaterson 
was surveyed on Feb. 2nd and ' ’ , A  it should
and Bailey, and they recommend • j
be sold. [G r o v e , J .- A l l  that you have to & 
is that there was evidence to go - shows that 
constructive total loss.] The log- £ two and a 
on Feb. 7 the leakage was at the r fT ,ov(i ’sagent, 
haif inches per hour. Theevidenceo^ Bkille(j
who was on the spot, shows th a t tn  . t j ,ere-
labour to be had at Saigon, ana ., A her; that 
He says that he would not ha7e biscuit: and 
she was broken all to pieces h ¡¡yes 0f
that there would have been r [S f- , Singapore
those on board to have towed . communi- 
with her back broken. The cap ship at
cated the condemnation and sa Kaltenbach
?uce to Kaltenbach at Singapore, an the in .
immediately wrote to Im  lumj beard from
surers know. As soon as 1® 1 the under-
Kaltenbach, he communicated gay jg ¿bat
writers. A ll that the court is asKeo. ^  wa8
each case is for the jury to decide, evj(ience to 
misdirection to rule that there w , <3 Brod. &
goto the jury. In  Bead v. Bo ffrant a new 
Bingh. 147) the court refused to g j  that the 
trial, which was moved for, on t b , ikat notice 
ship ought not to have been sow, in ¿ue time; 
°f abandonment had not been g „ment by say- 
and Dallas, O.J. commences his luug tbatd*« 
ing; “ The jury have found in Bellinir
captain had a justi6able cal‘s®, °  cLtedj 
ship.” The following case was ais L

Kin,,.W.^r.33 L. X  * •  ^
0as- 384 . ■ tjiat there

Grove, J.—We are all of it) necessary
should be a new trial. I  that the facts
°r desirable to say more now t 

Yon. IV ., N. S.

show more than a scintilla of evidence upon which 
the jury might have found for the plaintiff.

D enman, J.—I  agree in the result. The single 
observation I  will make is that on the new trial a 
question founded on R ankin  v. Potter (ub i sup.) 
should be left to the jury.

L opes, J.—I  think that after the case of R ankin  
v. Potter (ubi sup.), it is impossible to hold that 
there was no evidence upon which the jury could 
have found for the plaintiff.

Judgment fo r  the p la in tiff. 
Solicitors for the p la in tiff, Parker and Clarke. 
Solicitors for the defendants, Hollams, Son, and 

Coward. ______________

PROBATE, d i v o r c e , a n d  a d m i r a l t y
D IV IS IO N .

a d m i r a l t y  b u s i n e s s .
Ronorted by J ames P. A s p ih a ll  and F . W . Ra is e s , Esqrs 
"  *  Barristers-at-Law.

(Before Sir R. Philumore.)
Tuesday, Ju ly  2, 1878.

T h e  T h eo d o r  K o r n e r .

practice— Inspection o f documents— Reports o f  
survey—Privilege.

Revorts o f survey o f a ship made before the com
mencement o f an action are privileged fo r inspec
tion i f  made solely fo r  the purpose o f proceeding

Southwark'Tnd Vauxhall Water Company v. 
Quick (3 Q. B. D iv. 315; 38 L . T. Rep. N .S . 28,
followed).

T h is  w as a m o tio n  o n  b e h a lf o f th e  d e fe n d a n ts , 
nw ne rs  o f th e  The dor Korner, in  th e  cause o f 
dam ace to  ca rgo , fo r  (1 ) th e  issue o f a co m m is s io n  
tn r  th e  e x a m in a tio n  o f th e  d e fe n d a n t s w itn e sse s  

, v r . .  Y o r k ;  (2) in s p e c tio n  o f  tw o  re p o r ts  o f  
su rve y  da ted  re s p e c tiv e ly  th e  2 6 th  and  2 7 th  M a rc h , 
and m e n tio n e d  in  th e  f i r s t  schedu le  o f th e  a f f id a v it  

f  A n d re w  G ibso n  G ibso n , s w o rn  o n  th e  1 3 th  J u n e . 
T h e  t h i r d  p a ra g ra p h  o f  th e  a f f id a v it  in  q u e s tio n

WISoWeot1to'the production of such documents as are 
a fha first schedule hereto; on the ground that

K *   ̂a« documents written and prepared solely fo r  the tney aio d;ni, ¿n this action.
PlIThe first schedule contained only the names of 
the  tw o documents following :-26 th  March 1878, 
th nrts of survey of Capt. T. H . Trapp; 27th March
f « 7 8  report of survey of Capt. H . Edwards. The 
S ’in the action was issued on 4th April 1878. 

t? P Clarkson for defendants.—'These documents 
„ . I  nrivileged. There can be no privilege for 

I  f  Ad i reports of survey. [Sir R. P iiill ih o r e  —  
urn mile asPto what documents are privileged has 
u nTaid dow n by the Court of Appeal: Bnstros
h e w U te  I Q -  B Div. 423 ; 34 L. T. Rep. N. S. 
o o A ,  That is so, and reports of survey are no t 
8Urn documents. Besides.it has been expressly 
heffi tha t reports o f survey o f a ship are liable to  

lec tion :
''*<Martin v. Butchard, 36 L- T. Rep. N. S. 732.

Theri both reports were made for the purposes of 
l  & lt ion • one before and one after the action was 

brought, and both alike were held liable 
S e c t i o n  by the defendants. In  this case both 
were before action brought, and therefore cer- 
to tffiy  liable. Besides, it has been the regular
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practice of this division for years to allow inspec
tion of such documents.

M yburgh  for the plaintiffs.—These documents 
are privileged ; they are information procured by 
the advice of solicitors for the purpose of being 
laid before them :

The Southwark and Vauxhall'. Water Company v.
Quick, 3 Q. B. Div. 315 ; 38 L. T. Rep. N. S. 28. 

The true test of privilege is, where they or were 
they not bond fide  obtained for the purpose of 
being laid before the plaintiffs legal advisers, and 
for the purpose of seeing whether the action should 
be carried on or not. [S ir R. P h il l im o h e :—You 
say that The Southwark and Vauxha ll Water Com
pany  v. Quick decides that any document is safe 
from inspection if actually prepared by the advice 
of the legal adviser of the party.] Yes, when in 
contemplation of legal proceedings.

Sir It. P h il l im o k e .— Taking paragraph 3 of the 
affidavit of Mr. Gibson and The Southwark and 
Vauxha ll Water Company v. Quick (ub i sup.) 
together, I  do not see how it is possible to say that 
these reports of survey are not privileged from in
spection by the other side. I  grant the first part 
of the motion, and a commission to examine wit
nesses at New York will issue: but I  cannot 
grant the second part. I  feel myself bound by 
the case cited.

Solicitors for plaintiffs, Views, Irv ine , and 
Ilodges.

Solicitors for defendants, Thomas Cooper and
Go.

J u ly  6 and  8, 1878.
T he H eney Coxon.

Evidence —A dm iss ib ility— S hip ’s log— Deposition 
before receiver o f wreck— Deponent deceased. 

E ntries made in  the ship’s log by the mate o f a 
vessel relative to a collis ion and signed by h im  and 
the captain nearly two days a fte r the collis ion, 
cannot^ be used as evidence on behalf o f the ship 
in  which they were made, after the decease o f  
the persons m aking and signing them. 

Depositions made before a receiver o f wreck by 
persons on board a ship relative to a collis ion  
cannot, even after the decease o f the deponents, 
be used as evidence on behalf o f  that ship a t the 
tr ia l.

T his was a cause of damage instituted by the 
Compagnie des Messageries Maritimes de France, 
owners of the steamship Gange, against the 
British steamship H enry Coxon. There was also 
a counter-claim by the owners of the H e n ry  Coxon 
against the Gange in respect of the same collision. 
The collision took place in Sea Reach of the River 
Thames about 2.30 p.m„ on the 12th Jan. 1878. 
Both vessels were bound down the Thames—the 
Gange on a voyage to Marseilles, the H enry Coxon 
to the Tyne. In  consequence of the collision the 
Gange had to run on shore, whilst the Henry Coxon 
proceeded on her voyage. A t the hearing, after 
the evidence for the Gange was closed, the 
defendants called evidence toshow that subsequent 
to the voyage in which the collision occurred the 
H enry Coxon had made a voyage to Riga, and 
had left that port on June 12, bound for Grimsby, 
with a cargo of sleepers; that she passed Copen
hagen on June 15, and was due at Grimsby about 
June 19; that since leaving Copenhagen she

[A dm .

had nob been heard of, that on the 15th June there 
was very bad weather, that a lifeboat belonging 
to her had been picked up by another vessel and 
taken to Dantzic, and that some sleepers had been 
noticed floating near Copenhagen twenty-four 
hours after she passed. From this evidence the 
court was asked to conclude that she had 
foundered with all hands, and, under the circum
stances, to admit as evidence for the defendants 
the log book kept on board by the mate on the 
voyage during which the collision happened, and 
who was on board also when she sailed from Riga. 
I t  was admitted that the log was in his hand
writing; and the second engineer who was 
below in the engine room at the time of the col
lision on Saturday, 12th Jan., but was nob in the 
vessel on the subsequent voyage, proved that he 
signed the eutry in the log about 9 a.m. on 
Monday, and that the captain and mate had 
already signed it, and that when he went below, 
ten minutes before the collision, the captain and 
mate were both on deck, and that it  was the 
practice for them both to be on deck whilst going 
down the river.

B utt, Q.C., with him E . 0. Clarkson.— Under 
these circumstances the log is evidence. The 
entry in it is an entry by the mate in the course 
of his business:

Price v. Pari of Torringlon, 1 Salk. 283,2 Salk. 690, 
6 Mod. Cas. 264, 2 Lord Rayin. 873.

The entries are made on consecutive dates, and 
recenli facto. The collision only occurred on Satur
day, and on Monday the entry had already been 
made before the second engineer was called on to 
sign i t ; it therefore falls within the rule of the 
cases cited in the notes to Price  v. E a r l o f Torring- 
ton in Smith’s Leading Gases, 7th edit. vol. I. 
p. 328, et seq.

Dr. Deane, Q.C. and Webster, Q.C. (with them 
Dr. Phillim ore) in objection.—The rule is that 
where the haudwriting is admitted or proved, an 
entry cannot be used as evidence after the decease 
of the writer unless some use could have been 
made of the entry in his lifetime, but no use can 
be made of a log. This is not the case of an ad
mission against interest; and therefore it could 
only be evidence, if admitted, of a fact, i.e., of the 
collision having happened, and also perhaps of 
the time and place at which it happened; but 
before it could be evidence even of that it must 
be “ corroborated by other circumstances” (per 
Taunton, J., Doe v. T urfo rd , 3 B. & Aid. 898. 
Here there is no evidence that the mate was on 
deck at the time, and therefore that he was 
making entries of matters within his personal 
knowledge. Besides, his duty as to entries in the 
log is only to enter facts, i.e., in this case the fact 
of the collision, rot that the other vessel was to 
blame for it. Therefore such entries are not 
entries within the scope of his ordinary duty, and 
cannot become evidence after bis decease (S m ith  
and others v. Blakey, L. Rep. 2 Q. B. 326); and, 
so far as the entries concern his own ship, he has 
an interest in making them favourable to her, and 
therefore are excluded by all rules of evidence :

Smith’s Leading Cases, 7th edit. vol. ii., p. 333, et
passim;

Taylor on Evidence, sect. 708. 7th edit. p. 599.
B utt, Q.G., in reply.—These entries are all in 

the course of the mate’s duty. (Doc v. Turford) 
{ub i sup.). This duty is not confined to merely

T he  H eney Coxon.
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entering facts, b u t the surrounding circumstances. 
[S ir  R. P h il l im o r e — Even assuming that what 
the w r ite r  h im self d id  when recorded y 
him self is evidence, can you say tha t w a e 
says he saw done by the other ship is so r J i  a 
is an objection to the weight o f the evidence, u 
not to the fact o f its  being evidence. I  don t  po i  
as an en try  against interest, b u t on the o 
ground of its  being a practically contemporane ^  
en try  in  the course o f business. [ s i r  .
more.— Does i t  not create a fresh d ifficu lty  in  
respect tha t i t  is a jo in t instrum ent signe' 
by three d iffe ren t people P] N o t i f  i t  is m 
contemporaneously. I f  not contemporaneou , 
adm it i t  is no t to be relied upon.

S ir R obert P h illim ore .—I  have ,c° n
sidered the im portan t question which a 
raised in  th is  case. The facts mentioned are¡these ■ 
The vessel which has been proceeded „  ■
has made a subsequent voyage and peris 
a ll hands who were on board at the tun 
collision, excepting one who has been - 
to-day, bu t who was not on deck a 
of the collis ion; and in  these oircu . ,  d j g
the log of the vessel which has perished is 
pressed upon the court as being eviden tiy.ae 
ground of a va rie ty  of cases beginning w ith  th a t 
o f Brice  v. The E a r l o f Torrington d ded
to much la te r cases. In  th is  case i t  13 courge
th a t the en try  in  the log was made in‘ j .
o f his d u ty  by the mate and contemp ^
not against his interest but in  the execu ^
du ty  Now  I  th in k  upon the whole, though the 
question is not w ithou t d ifficu lty , tha ’ ® .  P0f  
o f the authorities is adverse to . the adm ssmn o i 
th is  document. I  am not satisfied tha t i t  «  *  
suffic iently contemporaneous instrum  > 
lis ion having taken place on the Saturday ancune 
en try  referred to having been m ade on the foilo wing 
Monday m orning. There is another o j  ^
th in k  tha t i t  was clearly to the in te res t^o ftno
parties to represent tha t the col is 0 ijher
in  consequence o f the bad le g a t io n  0^ ° ^  
ship, and no t of the ir o w ii 1 me thafc t he 
m atter to consider. I t  s.eem®, . ¡lfi„  such 
au thorities po in t to  this, tn  f lir.nished it  
evidence as this, where the party w which
is dead, is adm itted, i t  by others,
relates to an act done by himself i , nowledge in 
IV e a ll know, as a m atter of comm . £ tda mate
these proceedings, th a t i t  is the J  executed 
to enter no t on ly  what manccuv vessel,
on board bis ship and the naviga f,„n isjon was, 
bu t to state what the cause of 0f  the
and whether i t  was in  cons q ^ er ship. 
manoeuvres and navigation o c ' >6 to dis-
Therefore i t  would be extreme y -dence> tha t 
entangle the tw o portions of t  u;mse] f  and 
which relates to what was done y £ th in k  
th a t which was done by the other . princip le 
ih a t th is  case does not come w i -j.pgQ 0f  th is 
of those cases which have altowe „ „ treme diffi-
k >nd to be admitted. I t 13 “n t iA  circumstances
oulty, bu t I  th in k  tha t under a ll tue cu 
I  m ust re ject the evidence. _ , £ ^ g

B utt, Q.O. then tendered the the
captain of the Henry Cotton, noW the
receiver o f wreck. The d e p o s i d 0f  the fac ts ; 
best evidence which can be produ £,e used,
*f the captain were s t i l l  alive i t  coul I t  was
bu t as he is dead the case is otherw

sworn at the Custom House in London, the 
15th Jan., and therefore when the facts were fresh 
in his memory.

Dr. Deane, Q.C., in objection to the admission 
of the deposition, cited

Taylor on Evidence;
The Little  Lizzie, L. Rep. 3 Ad. 56; 23 L. T. Rep.

N. S. 84;
Northard v. Pepper, 17 C.B. N. S. 39 ; 10 L .T . Rep.

N. S. 782.
B utt, Q.C. in reply.—The cases cited are not 

in point. The oral testimony of the deponents 
there could have been obtained; here, the 
deponent being dead, his deposition is the best 
evidence procurable. In  this court matters could 
always be proved by affidavit.

Sir R. P h il l im o r e .—If  the evidence is to be 
admissible, it must be because the common law 
has made it so or the words of a statute. There 
is no authority to show me that it is admissible 
by the common law ; indeed, I  hold it  to be clearly 
inadmissible by common law. I t  is true that in 
the case of N ortha rd  v. Pepper (ubi sup.) (a) the 
deponent was still alive, but that does not seem to 
affect the case. I  think it my duty to follow the 
decision in that case, and on the ground of that 
decision I  must reject the evidence.

Some other evidence of independent witnesses 
was then heard for the defendants ; and, after 
bearing counsel and consultation with the Trinity 
Masters, Sir Robert Phillimore found that the 
I le n ry  Coxon was alone to blame, observing in the 
course of his judgment, “ I t  i3 a misfortune that 
the Henry Coxon has lost the evidence of those 
on board her; but I  must not on that account 
depart from the rules which govern the court in 
examining the testimony of the witnesses who are 
before it.”

Solicitors for the p la in tiffs , Q allaty, Son, and
Warton.

Solicitors for defendants, Thomas Cooper and 
Co. _____

Tuesday, June 25,1878.
T h e  D ic t a t o r .

Wages and disbursements—County Court A dm i
ra lty  ju r is d ic tio n — Costs.

A  County Courthas no ju r is d ic tio n  in  A d m ira lty  over 
a claim fo r  a master’s disbursements, and hence,in 
an action fo r  master’s wages and disbursements in  
the H igh Court, a certificate under the County 
Courts A dm ira lty  Jurisd ic tion  Act 1868 (31 Sr 32 
Viet. c. 71) ie not necessary to entitle a successful 
p la in t if f  to his costs, although he recover less 
than 150i., th e lim it o ftheC ounty Court ju r is d ic 
tion over tvages under sect. 3 o f the said Act.

T his was an action fo r master’s wages aud dis
bursements, and came before the  court upon an 
„„p lic a tio n  on behalf o f the p la in tiff fo r an order 
to the Liverpool D is tr ic t R egistrar to  ta x  the
plaintiffs costs. .
1 rpjjg claim had been referred to  the d is tr ic t 
re g is tra r ,  who bad found and reported th a t the

in )The cases of Northardv. Pepper and The LittleLizzie, 
•Aa in argument and in the judgment, were themselves 

,5m on the supposition that these depositions were 
made evidence by sect. 449 Merchant Shipping Act 1854 
“ 2 ,N o  Viet c 104). That section 18, however, repealed 
hv sect 45 and Sohed. Pt. 1 of the Merchant Shipping Act 
1876 (39 & 40 Viot. c. 80).
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sum of 137Z. was due to the master for wages aDd 
disbursements, but had, upon the plaintiff s costs 
being brought in for taxation, refused to tax upon 
the ground that the amount recovered being below 
150Z., the plaintiff was not entitled to hiŝ  costs 
without a certificate UDder sect. 9 of the County 
Courts Admiralty Jurisdiction Act 1868, as the 
action might have been brought in a County Court.

Before action there had been considerable cor
respondence between the plaintiff and the owner 
of the ship as to the amount due to the plaintiff; 
but the plaintiff had not actually furnished his 
final accounts until Oct. 3, the action being begun 
on Oct. 6, 1877.

Clarkson in support of the application.—The 
district registrar was wrong in refusing to tax. 
This is a claim for wages and disbursements. The 
County Court Admiralty Jurisdiction Act 1868 
gives jurisdiction to County Courts over wages 
only, and not over disbursements. Hence no cer
tificate is necessary. The action could not have 
been brought in a County Court.

Sutton  for the defendants.—The word “ wages ” 
in the County Courts Admiralty Jurisdiction Act 
1868, sect. 3, sub-sect. 2, should be widely con
strued, and includes more than mere wages :

The Blessing, 38 L. T. Kep. N. S.259; 3 Asp. Mar.
Law Caa. 561.

and should include disbursements. Besides, the 
plaintiff is not entitled to his costs upon the 
ground that he did not deliver his accounts until 
too late for investigation before action:

The Fleur de Lis, L. Hep. 1 Adm. & Ecc. 49.
Clarkson in reply.
Sir R. P i i i l l im o r e .—The County Courts Admi

ralty Jurisdiction Act 1868 cannot be construed so 
as to give jurisdiction over disbursements to the 
County Courts. There is no such jurisdiction in 
the County Courts either by statute or by the 
general law. Hence I  am clearly of opinion that 
the matter must be referred back to the registrar 
for taxation. On the other point, I  am of opinion 
that the master had done all that was necessary to 
entitle him to bring his action. I  grant the appli
cation.

Solicitors for the plaintiff, Duncan, H i l l ,  and 
Dickinson.

Solicitors for the defendant, Forshaw  and 
Hawkins.

Tuesday, June 25, 1878. 
T he D . H . B ills .

T his was an action brought against the U . S. 
ship D. H. B ills , her cargo and freight, to recover 
the amount of a bottomry bond on ship, cargo, 
and freight, given by her master at Farsundeo, 
Norway.

The court made a decree against ship and 
freight by default. The owners of cargo admitted 
liability.

The plaintiff, the holder of the bond, now 
applied for judgment pronouncing for the validity 
of the bond. The bond provided for the payment 
of the amount lent (12951), together with 
1617. 17s. 6(7. for bottomry premium three days 
after the arrival of the ship at Newport, Mon
mouth, and in default of such payment at the time 
aforesaid, it provided for the payment to the 
bondholders of “ interest for the same sum at the 
rate of 107. per cent, per annum, from the time 
aforesaid until payment of the Baid sum.” The 
bond was entered into and signed by the master 
of the ship, and there appeared to have been no 
knowledge on the part of the shipowner or the 
owner of the cargo that there was any such stipu
lation as to interest in the bond.

Clarkson, for the plaintiffs, asked for judgment 
pronouncing for the validity of the bond against 
ship, cargo, and freight, for a sale of the ship, and 
payment of the bond, &o., out of the proceeds 
and freight, and for the condemnation of the 
cargo, or of the cargo owners, and their bail, in 
so much of the amount secured by the bond as 
the proceeds and freight should fail to satisfy.

J. P. Aspina ll, for the owners of the cargo, ad
mitted the validity of the bond, Bave in so far as 
the same provided for the payment of 10 per 
cent, interest, made payable by the bond in the 
event of the principal sum and premium not being 
paid within three days after arrival of the ship. 
The master had no authority in making the bond 
to bind the owners of cargo to pay anything for 
interest beyond the ordinary amount of interest 
allowed by the court. The court often reduces 
the amount of such interest stipulated for.

Sir R. Phillimoke.—The plaintiffs are not 
entitled to interest after arrival in this country 
in a greater amount than the usual amount 
allowed, viz., 4 per cent. In  this respect the 
bond is not binding, as the owners had no know
ledge of this stipulation ; but in all other respects 
I  pronounce for the validity of the bond as 
against ship, cargo, and freight.

Solicitors for the plaintiffs, Clarkson, Son, and 
Greenwell.

Solicitors for owners of cargo, Waddilove and
Bottom ry  — Interest a fte r cessation o f r isk  — 

Practice.
The rate o f interest o rd in a r ily  payable upon a 

bottomry loan and, the prem ium thereon after 
the safe a rr iv a l o f the ship at the end o f the r is k  
is  4 per cent, pe r annum, and a provis ion in  a 
bond entered in to by the master o f a ship p ro 
v id in g  fo r  the payment o f  10 percent, per annum  
interest is  not b ind ing on the owners o f ship or 
cargo, provided the provision was entered in to  
w ithou t the ir knowledge, (a)

(a) This Bame question arose in two cases: Cargo ex 
Vineland, an action on a respondentia bond, and The 
Christiane, in both of which the respective masters had 
signed bocdB giving C per cent, interest on the advances

N u tt. _ _ _ _ _ _ _ _ _ _ _
in  the event of nonpayment at the port of disoharge. 
Both were undefended actions, but upon the cases coming 
before the oourt (July 23, 1878) the judge mentioned the 
above case and asked how the plaintiffs were entitled to 
more than the usual rate of interest. Clarkson, for the 
plaintiffs in both actions, pointed out that even if  the 
defendants had not expressly' sanctioned _ the rate of 
interest named in the bond, still, by their default of 
appearanoe, they had ratified it, and submitted that where 
the persons who had to pay did not object, the court 
would allow the interest. The Court allowed the rate of 
interest named in the bond upon the grounds submitted, 
expressly stating that i f  i t  were shown that a ship or 
cargo owner appeared and opposed the payment of more 
than the ordinary rate of interest, and showed that the 
master had no authority to allow more, no more than 
usual rate would be allowed.—Ed .
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Tuesday, June 18, 1878.
T h e  M a x im a .

Mortgagee— Charter—Arrest— Possession—
Release.

Where shares in  a  ship are mortgage , 
being retained by the mortgagors, m d  the nanag  
in g  owner, du ly appointed by A ll t ^
includ ing the mortgagors, charters e P 
fo re ign  voyage, and she loads a n d i s ¿ ¿ J ?  
proceed on the voyage, the wortyofl'e > t j.p sailin q  
he takes possession o f his shares bef r iia rter- 
o f the ship but a fter the m aking o f  
party , cannot arrest the ship or deni , f
an action brought by him to compel %
his mortgage debt, provided the Vf J  ecuri t y ; 
the charter-party is not pre jud ic ia l 
and the court w ill,  upon the app ’ • ^
co-owners, release a ship so arrested, and w ill 
condemn the mortgagee arresting in  c , ' 0f 

T his was an action bronghfciby the mortgagee ot
16-64th shares in the British barque 
recover the sum of 1000Z. due to . _orS) 
security of the mortgage from t e those
partners in the barque to the extent ottbose 
16-64th shares, The action was c me( ;̂ately 
the 7th June 1878, and the vessel wa" , ltered 
afterwards arrested. An appeara barqne, and a 
on behalf of the owners of the T » the 
motion was now made on their e nfl and 
immediate release without bail o damages
the condemnation of the plaintiff barque
and costs occasioned by the arrest of the Darq
and the costs of the motion. coinws ■

The circumstances of the case ^^gUShaddicb, 
On Jnno H . 1877, J. H . M i l
of Swansea, owners of the to r of Liver- 
tioned, being indebted to G. G. c mortgaged
p o o l, in 10001. on  an a c c o u n t c u r re n t ,  m o r t g j  ^
their shares to Mr. Stewart to made payable 
the debt, which was by the mortg g- Nov.
six months after the date K ‘ by the eo- 
1877, J. B. Meagher, of Swansea, was y barqu0
owners (inc lud ing  the mortgBf d continued to act 
appointed managing owner and ^  arrest| The 
in  tha t capacity up to and att ing owners
barque was employed uuder t l i  ̂ , \$}%, applied
directions, and the plaintiff, in • formation as to
to him as managing owner °g employuieBt’ »nd 
the barque’s then and fixture erapi J a t’New
was informed that she was at grain from
York, and was under charter o mbe barque 
that port to the United King °  ' gd by the 
was, on the 11th May 1878, o cotds from 
managing owner to take a c®ro „q 1878, the 
Swansea to Coquimbo. On may ’ asking¡Swansea to (JoquiniDu. u “  j wner asKing 
p la in tiff wrote to the managing wbgj.ber he or 
where the barque then was, al? i  g.jU th shares, 
the co owners would purchase tne and also
of which the p la in tiff was m S •Rngland, and 
asking the date of her a rriva l then. To
w hat was go ing to be done w i 23rd May
th is  the m anaging owner rephe tbe owners
1878, tha t he had not been able to se askillg  the 
as to  the purchase of the share , ^be vessel
p la in t if f ’s price, and te llin g  h im  g wansea, to 
was then on her way from  Y e "’ y  the 28tn 
load a cargo of coals to Coquim • j.be manag- 
M ay the p la in t if f  replied tha t b® g rfcgage above 
in g  owner notice tha t be held t  -d t0 him at 
mentioned, and claimed to ha P f reignt, 
once the proportionate shares o

and offered in the alternative to transfir his mort
gage to the managing owner for 1050Z. ; and 
saying that unless he heard satisfactorily by return 
he should be compelled to adopt legal proceedings 
against the vessel, as he would not permit her to 
go another voyage until he was settled with. On 
May 29, 1878, the managing owner replied that he 
would consider the plaintiff in future as mort
gagee in possession, and wished to know how he 
wa's to deal with the unsettled accounts against 
the 16-64th shares, but refusing to give the price 
asked for the shares as being too high. The plain
tiff thereupon wrote, saying he should commence 
proceedings at once. On the4th June the plaintiff 
by means of an agent at Swansea took possession 
of the 16-64th shares in the ship, and on the 8th 
June the ship was arrested in the action. There
upon, the barque being fully loaded, the charterers 
began to threaten to hold the owners liable for any 
damage resulting from delay. The plaintiff ob
jected particularly to the proposed voyage, because 
he had not then insured the ship, and was in
formed that high rates of premium were charged, 
for such a voyage.

W. G. F . P h illim ore  for the defendant in support 
of the motion.—The plaintiff has allowed the ship 
to remain in the hands of the managing owner, 
and the mortgagors to retain possesion of their 
shares ■ be had full knowledge of the fact that the 
ship was being employed by the managing owner 
acting by the authority of his co-owners. So long 
as be is not in possession he must be taken to 
sanction the acts of the managing owner in the 
employment of the ship and he cannot in this 
respect be in a better position than the mortgagors. 
The mortgagors could not repudiate the acts of 
their authorised agent, the managing owner nor 
do anything to preve it his contracts from being 
rarried out, bo long as they were within the scope 
of his authority; they could not derogate from 
their own grant of authority ; and as the plaintiff 
has only their rights, neither can he. This 
barter-party was made before the mortgagee 
took possession, and he cannot now prevent 
Its execution. If  he had been in possession before 

was made he might have taken steps to prevent 
the vessel leaving England, but now it is too late, 
and The court will not allow him to detain the 
«hin seeing that the charter-party is not in any 
w a v  prejudicial to the sufficiency of the security : 

C ollins v. Lam port. Z l  L . J . 196, C h .;

72: 16 L . T .
1 Bep. N. S. 71; 2 Mar. Law Cas. O. S. 470.

C la rkso n  for the plaintiff.-The plaintiff is in
'J ■_-£ v,;s shares, and is consequently in

deposition of co-owner, and entitled to bail for 
feP return The plaintiff cannot enforce his 

security at all if be cannot arrest the ship and 
her to bail. As mortgagee in possession the 

S fn t if f  could institute an action of restraint at 
planum ld T submit, be entitled to demand
f  b ío b lfe  returnTthe ¿curt should make the 
release in this action conditional on the defendant
r . ea ® bail for safe return. The voyage upon 
Sh ch the vessel is bound will last at least a year 

1 the nlaintiff will have his security at risk all 
thattime, and hence the charter-party, if allowed 
ín he performed without bail being given, will m 
fact be prejudicial to the sufficiency of the security. 
The distinction between this ease and The Inm s-
faUen (ubi sup.) is that there the mortgagee was
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never in possession; here he has taken posses
sion.

P hillim ore  in reply.—I f  the plaintiff is to be 
treated as a co-owner he cannot have bail because 
he has allowed his authorised agent, the managing 
owner, to enter into a contract and cannot now do 
anything to repudiate that contract. I f  he is to 
be treated as mortgagee he cannot be in a better 
position than his mortgagor, and can only take 
possession of the ship subject to any engagements 
made on her behalf by the mortgagor or his 
authorised agent.

Sir R obeet P iiil l im o k e .—In  this case the plain
tiff is mortgagee of 16-64 shares in the ship 
of which the managing owner seems to have been 
unanimously appointed by his co-owners in Nov. 
1877. The plaintiff did not do any act which 
would create him mortgagee in possession until 
May 28, 1878, when he wrote to the managing 
owner, informing him of his claim, and demanding 
the freight. On the8th June the ship was arrosted, 
and this is an application to order her release, and 
condemn the plain till in damages and costs. 
There is no application for bail for safe return 
indorsed on the plaintiff’s writ, the indorsement 
on which is confined to the claim of the plaintiff 
for payment of his mortgage debt. However, I  
must exercise an equitable jurisdiction in such a 
matter, and il l  thought that the voyage for which 
the vessel is chartered would be likely to be pre
judicial to the plaintiff ’s interests as mortgagee, or 
likely to lessen the sufficiency of his security, I  
should probably order the release on terms satis
factory to the plaintiff. But I  see in this action 
and in the arrest of the ship nothing but an 
attempt on the part of the mortgagee to compel 
the other owners to purchase the shares which he 
holds. I t  would be very injurious to the ship
owning interest if, after a charter-party has been 
made, a mortgagee could stop in and set aside 
what the managing owner has done, merely be
cause he seeks payment of his debt at that 
moment. In  this case there is nothing to show 
that the voyage will create any danger to the 
mortgagee’s interests beyond what will arise from 
the usual perils of the sea, which every ship must 
encounter, and which caD be covered by insurance. 
In  the absence of precedent to the contrary, and 
on principle, I  must order the ship to be released, 
and I  condemn the plaintiff in the costB incidental 
to obtaining the release, and in the costs of this 
motion.

Solicitors for the defendants, P ritcha rd  and 
Sons.

Solicitors for the plaintifi, Toller and Sons.

Ju ly  24 and  30, 1878.

T h e  A n d a l u s ia n .

L im ita tio n  o f lia b ility — Launch— Ship—Recog
nised B ritish  sh ip—Registration—Shipbuilder— 
17 &  18 Viet. c. 104, ss. 2, 18, 19, 106, 516—25 
&  26 Viet. c. 63, 8. 54.

A  vessel at the time o f her launch, and before regis
tra tion ,is  not a “ recognised B r it is h  S h ip ,”  and 
cannot ava il herself o f the lim ita tio n  o f lia b il ity  
granted by sect. 54 o f the Merchant Shipp ing Act 
1862, f o r  damage done by her to another vessel.

Quaere, whether the lim ita tion  o f lia b ility  clauses

apply to the case o f a shipbuilder under contract 
to bu ild  and launch safely before delivery.

Tins was a suitfor “ limitation of liability brought 
by F. R. Ley land, the builder and sole owner of the 
Andalusian, a vessel built as a screw steamship 
and subsequently registered as of 1722 tons,against 
the owners of the Angerona. The collision, in con
sequence of which this action was instituted, 
occured on the 14th July 1877, when the Anda
lusian  was still in motion after being launched. 
Cross-actions for damage were tried in the 
Admiralty Court, that against the Angerona being 
in  rem  and that against ahe A ndalus ian in  per
sonam, and on the 7th Aug. 1878 judgment in 
that action was delivered, by which the A nda
lus ian  was held alone to blame, and the amount of 
damage referred to the registrar and merchants.

The Andalusian  had originally been built under 
contract for Mr. Leyland, a term of the contract 
being that delivery was to be made after the safe 
launching of the vessel, but, previous to the launch, 
the contract under whioh she was built had been 
set aside, and Mr. Leyland had come into posses
sion of the unfinished vessel and the materials, 
and had completed her himself. I t  was the inten
tion of the owner to sail the A ndalus ian  under the 
British flag, and, before the launch, she had been 
partially measured by a surveyor of the Board of 
Trade for the purpose of registration ; but at that 
time the houses on deck were not finished, nor 
were the engines on board.

The Andalusian  was launched with her screw, 
and the aftermost piece of shafting and sea-cocks 
and valves in their places, but without masts or 
engines or boilers, and unregistered.

The plaintiff, in the limitation of liability suit, 
contended that he was only liable to pay compen
sation at the rate of 81. per ton on the gross ton
nage of the Andalusian, as found on the certificate 
of registration subsequently issued by the Board 
of Trade. The owners of the Angerona, on the 
other hand, maintained that under the circum
stances the statutes for limitation of liability did 
not apply, and that they were entitled to restitu tio  
in  integrum.

On the 24th July 1878 the cause came on for 
hearing before Sir R. Phillimore.

Sir J. Eolker, A.G., B utt, Q.O., and E . G. C la rk 
son, for the plaintiff, builder and owner of the 
Andalusian.

Ben jam in, Q.C., Myburgh, and IP. G. F . P h i l l i -  
more, for the defendants, owners of the Angerona.

The sections of the Acts of Parliament on which 
the arguments turned, and the judgment was 
based, are as follows :
Merchant Shipping Act 1854 (17 &  18 Viet., c. 104) .-

Seot. 2. In  the construction and for the purposes 
of this Act (if not inconistent with the context or sub
ject-matter)The following terms shall ha^oĥ 0j r !®pe" “ Ve 
meanings hereinafter assigned to thorn ; that is to say,

“  Ship ’ ’ shall include every description of vessel
____J L, nnirirVoIioTl Tlilf TlTfUlftllfid foV 011X3.

Description and ownership o f B ritish  ships.
Seot. 18. ’  No ship shall be deemed to be a British ship 

unless she belongs wholly to owners of the following 
description; that is to say,

(1) Natural born British subjects. 1 . . , .
Sect. 19. Every British ship must he registered in 

manner hereinafter mentioned. . . • And no ship
hereby required to be registered Bhall, unless registered 
be recognised as a British ship.
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Sect. 106. W henever i t  is dceh1“ f ĉ pohra^qnalified 
sh ip  belonging to  any person o r body P h ips, shall 
according to  this Act to bo ownere of B n tw ^ s n  ^  
n o t be recognised as a B r it is h  ship 
v. „  i . ___n n v ii

such ship shall not
be entitled to any benefits, and shall
protection usually enjoyed by; Bn p ¿Bsnme the
not be entitled to use the British H a g , o x  â  tha
British national character: but so tar as r g .....British national character : but s >nd peralties,
payment of dues, tho liability to' P on board such 
and the punishment of offences comm j.ship, or by any person belonging to her, s u o ^ ^  ^  ,f 
be dealt with in the same manner in
she were a recognised B rit is h  ?h IP. f  t t ia  ¿ct con-

Sect. 516. N o th in g  in the ninth par 
tained shall be construed. +n which any

To lessen or take away any lia 7 owner of the
master or seaman, being also owner o r P capaoity of
ship to which he belongs, is  subject m his cap 
m aster or seaman ; or , . . a re0ognised

To extend to  any B r it is h  ship 
British sh ip  within the meaning of t

Merchant Shipping Ads A m e n d m e n t  A 
(25 $  26 Viet. c. 63) :

L ia b il i ty  o f shipowners (pad■Us. o f Merchant 
Shipping Act 1854/.

Sect. 54. The owners o f any ehip, wJie™  . tbe f0],where all or any o ,
whether B r it is h  o r 

¡sect. 04. m e  owners u i » " j  — *•>.. _v 0{  the fo l
fo re ign , sha ll no t in  cases where a l r  o rp r iv ity
low ing  events occur w ith o u t th e ir act
that is to say, • by reason of the

(4) Where any loss or da“ bg®hil) aB aforesaid caused 
improper navigation of suehsh P_̂  merchan-u u u a v j u c x  juu i n g w i » » -  —  , v  » r o o d S j  n i G r c b f t i i "

to any other ship or boat, o r r  0q board any other 
disc, or other things wkjys°.®VA-mair0s in respect of 
ship or boat, be answerable m ... alone or to- 
loss of lifo or personal m jniy, ® 0 boats, goods, 
gether, with loss or damage to p regate amount 
merchandise, or other things, 0£ their ship s
exceeding fifteen pounds f° r '  pr damage to ships, 
tonnage; nor in reBpeot of *°®. whether there be
goods, merchandise or other t » jnjury or not to
in addition loss of life or P® ejght pounds for 
an aggregate amount ®xcead gBUCh tonnage to be 
each ton of the ship s t on?uf Aase of sailing ships, 
the registered tonnage in ¿be gross tonnage
and in the case of steam #  
without deduction on aoooun „hhas been or can 

In  the case of any foreign 8hiP . . j aW the tonnage 
be measured according: to ® ment  shall, for the 
as ascertained by such ™e, c(j  to be the tonnage 
purposes of this section, be deemea 
of suoh ship. . , . u jfh has not been and

In  the case of any foreign Bh'P , iaw, the surveyor
cannot be measured tl“ d0rTi l : ).„d Kingdom, and theof general tonnage in the nit Britjsh possession
chief measuring officer in y py direction ot
abroad, shall, on receiving trom ^  ooncerning
the court hearing the cas.® B :t  may be found prac- 
the dimensions of the ship .„ to under his hand, 
ticable to furnish,'give a ?® jnjon have been the
stating what would m h*8 „¿been duly measured
tonnage of such ship if  she , t j,e tonnage so sta*e.d 
according to British law, ^ “ ¿ “ purpose of this 
in i such certificate shall, , age of such ship, 
section, be deemed to be the tbe court

Sir John Hollcer, A .G .- In  this c Was the 
w ill have to decide th re e  que B ritish  ship ?
Andalusian  a s h ip ? (2) ^ p S,, collision, in  tbe
(3) Was she, at the tim e of the ^ proten.
course of navigation i  bhe _rf.am ]y not pro- 
t ia lly  used in  navigation, an ■ comes w ith in  
pelled by oars, and tJ1? „  ° r;.,pn ¡n the Merchant’ given 2.the definition of a “ ship p,-- - . . . . .
Shipping Act 1854 a ^ &J 8r; J stered does not

104), s.

The fact“ that she was not ^ ‘gfo^the stocks 
prevent her being a ship; a v k been afloat, is 
unfinished, and which never ha
a ship : „  <, 62 . L. Bep. 20 Eq.

Re Softly, 33 L. T. Bep. N. S .6 2 , n
746.

It  was unavoidable that the ship wa
not yet

registered, and therefore advantage cannot be 
taken of that fact to deprive the plamtifi of the 
limitation of bis liability given by sect. 54 of 
he Merchant Shipping Act 1862 (25 & 26 Y  et.

63) for if  the court is satisfied that this vessel is 
a shin it will also be satisfied that she is a British 
«hin and entitled to all the privileges and im
munities of such Sect. 516, which declares 
that an owner of a ship shall not be entitled 
to the privileges of limitation unless suoh ship 
is recognised as a British ship, applies only 
when the time at which registration was possible 
has arrived. In  this case it had not arrived, for 
the engine and boilers were not yet in. Sect. 19, 
which is the first of the sections relating to 
measurement, confines its operation to vessels 
“ hereby required to be registered,” therefore there 
must be some British ships not required to be 
.„iatered TSir R. P h il l im o e e .— Y ou  contend 

that the Act is penal only for default of registra
tion and that you have been guilty of no default; 
the defendants, that it confers a privilege on regis- 
.„ linn  and that you are not m a position to 
avail yourself of that privilege.] That no doubt 
will be their contention, but it will also be con- 
tpuded I  presume, that the ship was not in the 

navigation when the accident happened. 
There is no definition of navigation in the Act of 
Parliament, but this court has frequently held 
that a vessel dropping down the river with the 
i X  is navigating, also a vessel warping out ot 
^ IV n e X e n t ly  has been held to be guilty of 
dock 13 *  |  • „ation {Wood v. The London Steam 
S K  J ” 3 £ “  I -  ®?P: *  C P. 563); „  .1 . .

n eel ¡gently moored in dock (Laurie  v.
9?e 7” ®8 i  ? M &  W . 746). Sir R. P h il l im o e e .—  
When in my previous judgment in this case, I  
found’the Andalusian  to blame, it must have been 
on account of bad navigation.] That this ship is 

ifiloH to limit her liability as a ship, is also 
evfwn bv tbe case of The Glengarry (L. Rep. 2 P. 
n .  235 3 0  L T. Rep. N. S.341; 2 Asp. Mar. 
T P 230) which was similar to this in all respects 
except that the action there against the launched 
Vessel was in  rem, which there ore shows that .he 
7® A, wa= subject to the ordinary maritime law. 
laT l l  0  C , for the defendants.—Sect. 54 
fkheJ Merchant Shipping Act 1862 was enacted 

ihe X »  of sects 502, 503, 504 of the Mer- 
n u t Shipping Act 1854. I t  is therefore mcor- 

ebant fe PP j 0f that Act, and therefore
P0rr l  onlv W those British owned vessels 
which are recognised as British ships (sect. 516 
” hicl! ‘ t Shipping Act 1854). To come within
th lt enactment a vessel must comply with the 
that en pctg_ 18 and 19 of the same Act.
qr pt18118 declares indeed the requirement that 

i a vessel is British owned she cannot 
be a British ship, but does not say that the 
°e “ f being British owned alone constitutes 
f Brhish ship That is declared by sect. 19, 
3 -fh the provisions of which this vessel has 

niied The only question is whether the 
7 « ! lS w »  was registered or not. I f  she had 
been she could have availed herself of the statu- 
I  ^ rfvlvileee given to registered British ships, 
K0r/fa iling  registration she cannot. Moreover 
fe 4.  Lssef in her then condition, was not a ship 
»t all any ’more than a building without a roof 

VvM he a house ; nor does she come within the 
r a t i o n  given in sect. 2 of the Merchant Ship- 
pin“  Act ̂ 1854- To satisfy that definition she



24 MARITIME LAW OASES.

A dm .] T he A ndalusian . [A dm .

must have been “ used in navigation,” and there 
is no authority for reading in the words “ or to 
be ”  into that definition. [S ir R. P i i il l im o k e  —  
Yon contend, then, that in no ease could a launch 
claim any limitation of liability P] Certainly, that 
is our contention ; and the fact that it has never 
before been raised is immaterial. Navigation is 
the movement of a ship from a port or place in the 
water to another port or place in the water, not 
from a place in shore; a lifeboat carried in a truck 
on shore could not be said in any sense to be navi
gated. Another point is, that the Act only limits 
the liability of a shipowner, and leaves the 
liability of a shipbuilder for injuries resulting 
from his negligence to the common law. Here 
the plaintiff, though he happened to be owner, 
must for the purposes of this suit be considered 
only in his capacity of builder, as having under
taken to complete the contract of building entered 
into by the builder, had the original contract 
been carried out. The builder was responsible for 
the Bafe launching of the Andalusian, and had 
this acoident occurred whilst the original con
tract was in force the owners of the Angerona 
would have had an action against the builder for 
the full amount of the damage done, and they 
cannot be put in a worse position by means of 
a subsequent arrangement between the builder 
and the plaintiff, to which they were not parties :
( Union Bank  v. Lenanton, 3 Asp. Mar. Law Cas., 
600; L. Rep. 3 0. P. Div. 243, per Oockburn, C. J., 
p. 246; 38 L. T. Rep. N.S. 698.)

Sir J. Ho lker in reply.—A  vessel, so soon 
as she assumes the condition of a ship, is 
a ship; and if further she is then owned 
by a British subject, Bhe becomes a British ship. 
Suppose a crime to be committed on board a 
vessel so situated, but which for some reason 
had not been registered, could it bo contended 
that our courts had not jurisdiction because it 
was not a British ship ; or again, suppose a child 
to be born on board such a vessel, would it not be 
a British subject ? (sect. 156 Merchant Shipping 
Act 1854). The fact of the plaintiff being 
builder does not prevent him taking advantage 
of his other position as owner; it may be that, in 
any ordinary collision, caused by the negligence 
of the master, there is a remedy in full against 
him independent of the remedy against the owner 
should it be worth while to pursue it.

Cur. adv. vu lt.
J u ly  30.— Sir R. P h illim o ee .— On the 14th 

Jnly 1877 the Andalusian, a vessel in the im
perfect and unfinished state of equipment which is 
termed a launoh, having been built in a building- 
yard on the Cheshire side of the river Mersey, was 
launched into that river and brought into collision 
with a Bhip called the Angerona, which ship 
brought an action against the A ndalus ian  in this 
court, and I  pronounced that the A ndalus ian  was 
alone to blame for the collision. The Andalusian  
now brings an action for limitation of her liability 
under tho Merchant Shipping Acts, and this 
action is opposed on behalf of the Angerona, upon 
the grounds—first, that the Andalusian  is not a 
ship; secondly, that she was not used in naviga
tion at the time of the collision; and thirdly, that 
she was not a British registered ship. The court 
is much indebted to the able and ingenious argu
ments of the Attorney-General and Mr. Benjamin 
upon a ll these points.

By the 2nd section of the 1/ & 18 Viet. o. 
104, it is enacted that “ ship ” shall include 
every description of vessel used in navigation 
not propelled by oars. I  am disposed to con
sider that a ship of this character in this 
imperfect state of a launch might be included 
under this provision. The 18 th section of the 
same Act provides that “ no ship shall be deemed 
to be a British ship unless she belongs 
wholly to owners of the following description:” 
it is only necessary to mention one category, 
namely, “ natural born British subjects.’ The 
A ndalus ian  is proved to have been the pro
perty of a natural born British subject, and there
fore is in one sense a British ship. The most 
important question remains to be considered. 
A t the time of the collision this launch-ship had 
not her engines and boilers and other portions of 
her machinery on board, and was not in a con
dition to be registered, and as a matter of fact 
was not registered. By the 19th section of the 
same Act it is enacted, “ That every British ship 
must be registered in manner hereinafter men
tioned ” (with certain exceptions which it is not 
necessary to mention) ; and it is further enacted 
that “ no ship required to be registered shall 
unless registered be recognised as a British ship. 
The 25 &  26 Viet. c. 63, s. 54, limits the liability 
of shipowners with reference to tho registered 
tonnage of sailing ships, and the gross tonnage of 
steamships without deduction on account of 
engine-room, and the 516th section of the first 
statute provides that nothing in that part of tho Act 
(Pt. IX .) which relates to the limitation of liability 
shall be construed to extend to any British ship 
not being a recognised British Bhip within the 
meaning of the Act. I t  has been contended by 
the Attorney-General that these clauses should 
not be construed to deprive a vessel such as this 
launch not yet ripe for registration, but intended 
to be registered when the proper time has arrived, 
of the benefit of this limitation of liability ; that it 
would be very harsh to put this construction upon 
the sections; that this launch is not a ship re
quired to be registered, because at the time of 
being launched she was not ready for registration, 
inasmuch as a launch cannot, and in this instance 
did not, take place with all the machinery and fit
tings on board which it is necessary she should have 
at the time of registration ; that she is r.ot an 
offender against the law by reason of not having 
been fully registered, and that being owned by a 
British subject, and intended to be registered, 
she might be recognised as a British ship. After 
much consideration I  am unable to arrive at the 
conclusion. I t  is, in the first place, to be re
membered that the limitation of liability is a 
creature of statute law ; that upon general P r in 
ciples of jurisprudence and natural equity I  think 
Dr. Lushington more than once said the sufferer 
is entitled to restitutio in  in tegm m  at the hands 
of a wrongdoer; that it is not a question of the 
launch being liable to a penalty for necessary 
non-registration, but a question whether she is 
entitled to a privilege— which operates severely 
u pon the sufferer—unless she brings herself strictly 
within the plain meaning of the provisions ot the 
statute. Now it appears to me that, however un
fortunate it may be that the collision should have 
happened before the privilege of limitation of 
liability accrued, it  has so happened, and that with 
respect to this privilege I,  at least, understand the
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Merchant Shipping Acts from ¿"'as 'th e  only 
to treat a registered Bnt.sh eh.p as 
recognised British ship entitle - o ft£e Anda.

I  must therefore reject the there must, be
lusian, the plaintiff in this amt,
judgment for the defendant wit ■ Anda-

Solicitors for the plaintiff, owner-of the Anda 
lusian, Duncan, H i l l ,  and Dickens ■

Solicitors for the defendants, owners of 
Angerona, Bateson, and Go.

Tuesday, Ju ly  9, 1878.
T he L ady D ownshibe. ^

Collision— Regulations fo r  p re v e n tin g -L c c a ^  ^
—25 &  26 Viet. c. 63, r»-2* S l ’ £  &  38 Viet. 
A rt. 7 -3 6  Sf 37 Viet. e. 85, «. 1 7 -J / *

A n l u % 7 &  38 Viet, e 52) p r ^ r v
iiona l regulations to be observ ^  in  the
place or channel to mow ot ¿¡ea

Regulations fo r  Preventing 0 , g read as a 
is, though passed subsequent y, , 0y  n  w i l l
pa rt o f those regulations, and , gecf. 17
be visited by the penalties Pre -toga (36 &  87 
o f the Merchant Shipping Act 187d l
Viet. c. 85). , in c h e s  to the river

Vessels at anchor in  the sea app ^  ^  3 8  y dct. 
Mersey are required by sec. J o rm ieen 
c. 52 to exhibit a white light prescribed
mast in  addition to the A rt. 7, * n d
by 25 &  26 V id  e. 63, Sc additiona l light
a vessel om itting to exhibit caused or
w ill,  where the omission m j  under
contributed to a collision, beheld to
sect. 17 o/36 Sf 37 Viet. e. 85. ^  o£ a

T his  was a cause ° f 6 a m a g e a three-masted 
collision between ^ ^ w f f Z T 0’wnshire. a screw 
British schooner, and the La V , gQ.borse power
steamer o f 131 tons burthen about 11.30
nominal. The collision too Qrosby Channel 
p.m. on the 12th May 1876, in the Oro  ̂y ^  
of the river Mersey, at a piae the wind
between the first and secon , gpe, and the
was S.E., the weather moderately
tide flood. anchor in the channel,

The Edw ard John was at anen foregtay The 
and had one light exhibite Mersey; those
L a dy  Downshire was bound P . tight of the 
on board her observed t a green and
Edw ard John, and close o thev concluded that 
then a red light, from whic a gteamer until
the lights were all shown „void the collision* 
close to her and too late eflect of the
The argument turned upo
following statutes: dment A d  1862
Merchant Shipp ing Act A  e

(24 $  25 Viet- e. W  June 1B63> 0r
Sect. 25. On and after the fit® ¿^purpose by Order 

such later day as may be tftined in the table max^ 
in Council, the regulations co  ̂ ¡nto ope r a t i c : dy
(C) in the schedule hereto s _ era enacted in 
be of the same force as if  they time to tim ,of this Act ;  but H er Majesty may irAdm.rftUy d the
the jo int recommendation ° -j annul or modify J
Board of Trade, by O rd e r«  Council, a ^  regulations m
of the said regulations, or therefor, and any
addition thereto or in sl* h regulations reg-u-
alterations in or addition» to’ sue“^  ^  a3 the regu 
manner aforesaid shall be of the earn 
lations in the said schedule. ; ht8 and ”
v Sect. 31. Any rules the waters of anyh^r
be carried by vessels nav g

bonr river, or other inland navigation, or ooncerning the 
BteDs for avoiding collision to be taken by such vessel, 
which have been or are hereafter made by or under the 
authority of any local Aot, shall continue and be of fu ll 
force and effect, notwithstanding anything in this Aot or 
in the schedule thereto contained.

Table C.
Art 7 Ships, whether steamships or sailing Bhips, 

when at anchor in roadsteads or fairways, shall, between 
sunrise and sunset, exhibit, where i t  can best be seen, 
but at a height not exceeding twenty feet above the hull, 
a white light in a globular lantern of eight inches in 
diameter, and so constructed as to show a clear, uniform 
and unbroken light, visible all round the horizon, and at 
a distance of at least one mile.

The regulations contained in this Table 0  were 
repealed by Order in Council of January 1863, but 
Art. 7 was ro-enacted by the same order in pre
cisely the same words.
The Merchant Shipping A d  1873 (36 &  37 

V id . c. 85):
eject 17 I f  in any case of collision i t  is proved to the 

he fore which the case is tried that any of the regn- 
lations contained in or made under the Merchant Shipping 
Acts 1851 to 1873 has been infringed, the »hip by which 
LVeh regulation has been infringed shall be deemed to be 
fn fa u lt unless i t  be shown to the satisfaction of the 
conrt that the circumstances of the ease made departure 
from the regulation neoessary.
An Act to make regulations fo r  preventing col

lisions in  the sea channels leading to the rive r 
Mersey (37 *  38 V id . c. 52):
9nct 1 Any general regulations for preventing col

lisions at sea for the time being in force under the pro
visions of the Merchant Shipping Acts shall be construed 
as if  the following regulations were added thereto, that is

t0n af  Every steamship, and every vessel in tow of any 
steamship, when navigating in the sea channels or 
aonroaches to the river Mersey, between the Rook 
Lighthouse and the farthest point seawards to 
which such sea channels or approaches respec
tively are for the time beipg buoyed on both 
sides shall, whenever i t  is safe and praotioable, 
keen’to that side of the fairway or midchannel 
which lies on the starboard side of such steamship
or vessel in  tow.

,o \ Every ship at anchor in the said sea ohannels or
( l aonroaches, within the limits aforesaid, shall carry 

the single white light prescribed by A rt 7 of the 
General Regulations for Preventing Collisions at 
Sea made under the authority of the Merohant 
miioDin" Acts Amendment Act 1862, at a height 
no Tceeding twenty feet above the hull, sus- 
nended from the forestay, or otherwise near the 
how of the ship where i t  can be best seen; and, 
in addition to the said light, all ships haying two 
or more masts shall exhibit another similar white 
light, at double the height of the bow light, at 
the main or mizen peak, or the boom topping lift, 
or other position near the stern where i t  can be 
best seen.

M ilw ard , Q.C. and W. G F. P h i l l i p s ,  for the 
owners of the Edw ard J o h n .-The Mersey Ap
proaches Act only orders the second light to 
be shown in addition to that required by the 
General regulations. The not carrying the second 
W ht could not bo subject to the same penalties 
„  that incurred by au infringement ot the regu
lations, and the Act cannot be included m a regu
lation made before the Act was passed, unless the 
Act itself contains a clause to that effect, and 
there is no such clause in this Act. I t  is not a place 
such as is contemplated by sect. 31 of the Merchant 
Shipping Aot 1862, as it is neither a “ harbour, 
river or inland navigation.” Tho proper method 
to r making a new regulation which shall be incor
porated with those contained in Table 0  is given
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by sect. 25 of the Act of 1862, and that method 
has not been adopted. Besides, as there is no 
general law requiring vessels to have on board 
more than one lantern of the sort used for showing 
an anchor light, we are not to blame for not being 
provided with a second one; and, not being pro
vided with a second one, it was not possible to 
conform to tho regulations, and therefore we are not 
liable to any penalty. The fact of our not having 
two lights had nothing to do with the collision at 
all. I f  we were visible at all—and it is admitted 
that our light was seen—it was the duty of the 
L a dy  Downshire to avoid running into us. We did 
not move, being at anchor; and therefore the 
whole fault of the collision rests with the Lady  
Downshire.

B u tt, Q.C., and E. G. GlarTcson for the Lady  
Downshire.—The Mersey Approaches Act must be 
read in with the Merchant Shipping Acts and 
Order in Council as to lights. Sect. 31 of the 
Merchant Shipping Act 1862 expressly provides 
for future regulations being made by a local Act, 
and says they are to be of full force and effect, 
that is, of the same force and effect as those con
tained in the schedule to the Act, or made sub
sequently by a competent authority (sect. 25 of the 
Merchant Shipping Act 1862); and therefore 
disobedience to this regulation as to the second 
light is to be treated as disobedience to any of 
the other rules. The penalty of that disobedience 
is given by sect. 17 Merchant Shipping Act 1873 
(36 & 37 Viet. c. 85), as interpreted by this court 
and the Privy Council (The Magnet., The Duke o f 
Sutherland, The Fanny M . C a rv ill, 2 Asp. Mar. 
Law Cas. 478; L. Bep. 4 Ad. 417; 32 L. T. Rep.
N. S. 129, 646, and subsequent cases); and it can
not be contended that the total absence of a light 
is not a material infringement of a regulation 
requiring it to be exhibited, nor that it might 
not by possibility cause or contribute to the 
collision by misleading those who saw it. The 
very object of the Act was doubtless to make 
greater distinction between steamers and vessels 
at anchor; and had wo known in time, as we 
ought to have been informed, that this was 
a vessel at anchor, we should have taken steps to 
avoid her; as it was, we steering a course which 
would have taken us clear of a steamer coming 
down, at the last moment discover that this was 
not a vessel so situated, but, in consequence of 
the neglect of those on board the E dw ard John, 
we do not make the discovery till at a time when 
embarrassed by having to clear two ships instead 
of one, we are unable to avoid her.

M ilw ard , Q.C. in reply.
Sir R. P h il l im o r e .— The first question to be 

determined in this case is whether the “ Act to 
make regulations for preventing collisions in the 
sea channels leading to the river Mersey 1874 ” 
137 & 38 Viet. c. 52) is or is not brought within 
the provisions of sect. 17 of the Merchant Shipping 
Act 1873 (36 & 37 Viet. c. 85). Now, the Mersey 
Approaches Act 1874 (37 & 38 Viet. c. 52) enacts : 
[His Lordship then read sect. 1, sub-sect. 2, of 
the Act (37 & 38 Viet. c. 52, sup.), and proceeded:] 
I t  is am admitted fact that the E dw ard John, the 
plaintiff, was a three-masted brigantine, and ought 
according to this direction to have carried two lights, 
whereas she only carried one, which was on her fore- 
stav, and a lightof considerable power. I t  is argued 
that this provision of the Mersey Approaches Act

as to a second light is not incorporated in the 
Merchant Shipping Act, because the Liverpool Act 
speaks of the light prescribed by those Acts, and 
says that that light is to be carried “ in addition.” 
Now, sent. 17 of the Merchant Shipping Act 1873 
(36 & 37 Vict.c.85)isasfollows. [His Lordship then 
read the section (ub i sup.) and proceeded:] After 
giving the best attention in my power to the 
arguments on both sides with respect to the 
question whether this section includes the Liver
pool regulation, I  am of opinion that it  does in
clude it. That regulation, it  is admitted, was in
fringed on this occasion, and with respect to the 
other part of the case I  am of opinion that no cir
cumstances have been shown to make a “ depar
ture from the regulation necessary.” The pilot 
was perfectly aware of the law, and told the man 
to put up two lights. The master said he had no 
second light and could not exhibit it. I  am there
fore of opinion that the E dw ard  John must be held 
to blame under that statute, no sufficient reason 
being given for the non-compliance with the 
Mersey Approaches Act. But the question remains 
whether the L a dy  Downshire, the defendant, is not 
also to blame. The Trinity Masters think that 
the L,ady Downshire, if she saw a red light, could 
not have thought that it was on board the same 
ship on which she saw the white light. I t  has 
been said, indeed, that tho single white light was a 
misleading ligh t; but it is to be observed that the 
side light would have been proper to have been 
avoided, yet she ran straight into it. I  must 
hold both vessels to blame.

Solicitors for plaintiffs, owners of the John 
Edwards, Fallows  and Brown.

Solicitors! for defendants, owners of the Lady  
Downshire, Stokes and Go.

CIRCUIT COURT OF THE UNITED 
STATES.

EA STER N  D IS TR IC T  OF N E W  YO R K.
I n A d m ir alty .

Eeported by E. D. B e n e d ic t , Proctor and Advocate in 
Admiralty.

August, 1878.
J oseph W . D yer and others v . T he N ational 

Steamship Company.
C ollis ion—Steamer and ship— Crossing courses—• 

Steamer po rting  and fa ilin g  to stop—Damages— 
L im ita tio n  o f lia b ility .

An American ship loaded w ith  guano, which she 
was bring ing fro m  the Chincha Islands to New  
York under a charter fro m  the P eruvian Govern
ment, came in to  collision, when about f i f ty  miles 
fro m  New York wi th a B rit is h  steamship, bound 
f ro m  New York to Liverpool. The n igh t was 
clear, and both vessels had the regulation ligh 's  
set and burning. The w ind  was about no rth 
west, and the ship was close hauled on the w ind, 
heading a litt le  south o f west. The lights o f the 
steamer were seen on her starboard bow at a d is
tance o f several miles, and she kept her course 
t i l l  ju s t as the vessels were coming together, when 
her helm was changed, but not so as to affect her 
course. The steamer washeading east by sou thha lf 
south. The green ligh t o f the ship was seen fro m  
her deck two or three miles distant, a litt le  on the 
p o rt bow, her helm was ported, but the bearing of 
the ligh t was not changed. H e r speed was not
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checked t i l l  the collision was inevitable, when 
her helm, was also put hard-a-port. She s 
the ship on the starboard bow, and the la ers  
sank. The steamer also received in ju ry , an was 
put about fo r  New Y o r k ; but in  the ^ n^rance 
the harbour she took the ground and 
wreck. H er owners took off from  her ana s

ffSHS IC Z tZ «» ^
her po rt wheel, although the bearing o f 11« s V 
ligh t was not changed, and in  not stoppi ff 
the collision was inevitable, and was so e y 
sponsible f o r  the collision. ,

That, as the owners o f the steamer had taken »  
proceedings in  accordance w ith  the Ac °J , 
gress o f 1851, lim itin g  the lia b ility  o fs  ipo ‘ 
to obtain a lim ita tio n  o f their ha i  > /> ,
inasmuch as they had not made a sun e 
the s’earner to the owners o f the ship a.n<- ’
as required by the general m aritime a\ , 
was no lim ita tion  o f the personal i  esp 
o f the owners o f the Reamer for the cUjmg^s 
caused by the collision, by reason o f th 
the steamer, (a). _____________ __.—

la) The effect of this decision, and „^hinowner is 
cited in the argument, appears to be that no .P 
entitled to the benefit of the Act lim iting , by that 
unless he takes the steps or proceedings pr «assing 
Act for obtaining such limitation Prior to the ^  
of the Judicature Act i t  was always ®npp ¿amage 
judgment could go against a shipowner tor j j orohani 
within the meaning of the 54th section of the M o r o ^  
Shipping Act 1862 (25 & 26 Viet. 0. defen-
than the sum limited by that seotion, alt gm;tation; in
dant made no claim in his pleadings for
fact, a t common law, such claim oouta not question,
as i t  would have been a plea to damages. because in 
however, was never formally raised, Pr0 , ■ bv other 
almost every case the limitation was to aTOjd a
proceedings in Chancery or Admiralty in _ Aet how- 
m ultiplicity of actions. Since the Ju“  ,■ pioading a 
ever, i t  appears that under the new ey® claims to relief 
party must insert in his pleading all . f damago by
which he seeks ; and therefore in an acti „hipowner
collision or other negligence, the h:Hty limited in 
must claim in his defence to have his 1 not entitled 
accordance with the statute, otherwise n make much 
to limitation. I t  is true that this won, were many 
Practical difference in a case .wher,<? Kame defendant, 
separate claims depending against tn necessary
as he would in such caBe be sure l °. • a separate
means to lim it his liability by instituting being 
action for that purpose; bat in tne i0lning in one 
only one plaintiff all the persons ■'’I“ 1? i  rce j s impor- 
aotion, the rule of pleading as no , , jarnie is applied 
tant to romember. The case by which this 
to actions of this nature is as follows .

HIGH COURT OF JUSTICE.
COMMON PLEAS DIVISION.

May 11, 1876.
W a h l b e r g  a n d  a n o t h e r  v. Y o u n g  

T he statement of claim alleged that theJ? a the He-
the owners of the Russian barque 1 TusTcar, that
fondants were the owners of the s“ea y d a va t from
the p la in tiffs engaged the Tusfcar to "  f ndants in that 
Swansea to Cardiff fo r reward to the  ae t  the de.
behalf, and upon the terms, amongs rare in and about 
fendants should use due and reasona 8ai(j  tug . that 
towing the said barque, and mana^it g _ ement, started 
the Tuskar, in pursuance of the said g S ystavat being 
from Swansea w ith  the Ystavcit in to , , ¡jat  (¡he Ystavat
in charge of a duly licensed p ilo t; }  , rruskar neglected 
was being towed those in  charge ot . fc the manag®'
to use due and reasonable care in  a ,, orders of the
“ ent of the tug, and neglected to ob :y t.h ̂  misoonduot 
P'lot,and, by reason of the said neg ystavat was rnn 
° f  those on board the Tuskar, 
aground, and sustained severe in jury.

T he N a t io n a l  S t e a m s h ip  Co. [C ie c u it  Ct ., U . S.

That the damage fo r the loss of the cargo o f gua,no 
was to be arrived at by taking the maket value 
in  the port o f New York, and, deducting there-
The statement of defence after stating certain facts, 

and traversing the negligence and misconduct alleged in 
the statement of olaim, contained the followingparagraph: 

7. “  The defendants say that the matter oomplained 
of i f  any such occurred, and the defendants are liable 
for them, which they deny on the grounds hereinbefore 
stated, constituted a loss or damage by reason of the 
improper navigation of the said steam tug Tuskar, then 
being a British registered ship, caused to another ship, that 
is to say, the said barque Ystavat, and the defendants say 
that the 'same occurred without the actual fault or privity 
of the defendants, and that the gross tonnage of the said 
steam tug, without any deduction on account of engine 
room, amounted to ninety-seven tons, and no more, and the 
defendants claim that they are not liable in any event in 
respect of the premises to an aggregate amount exceeding 
81. per ton of the said ninety-seven tons.”

To this 7th paragraph the plaintiffs demurred on the 
„round that the matter therein stated afforded no de
fence in law to the plaintiff’s claim as alleged in the 
statement thereof, either in whole or in pa rt; and upon 
this the defendants joined the demurrer.

Milward, Q.C. (E. E. Webster with him) for the plain
tiffs in support of the demurrer.—The 7th paragraph 
is in effect a plea to damages, and therefore bad on general 
demurrer. The action is for breach of contract in not 
towing with due care, and in not.obeying the orders of the 
nilot- the Merchant Shipping Act 1862, sect. 51, sub- 
sect '4 is applicable only to cases of tort, as shown by 
the use of the words “  improper navigation.”

v o Clarkson for the defendants.— Whatever may 
have been the rules before the Judicature Aots 1873—1875, 

rlofendant seeking relief of whatever nature .must 
claim i t  by his pleadings. By the Judicature Act 1873, 
sect 24 sub-sect. 3, the court has power to grant to any 
defendant “  all such relief against plaintiff or petitioner 
«a such defendant shall have properly claimed by his 
«loading and as the said courts respectively, or any 
Judge thereof, might have granted in any suit instituted 
for that purpose by the same defendant against the same 
ulaintiff or petitioner.”  B y Order X IX ., rule 4, of the 
Snnreme Court Rules, every pleading must oontam as 
°  iciaolv as may be a statement of the material facts on 
°rMnh the party pleading relies. Before the Judicature 
4 hN t  may be that the defendants could at the tria l of an 

Don have given evidence which would have entitled him 
the judge direct the ju ry that the damages were 

to exceed the amount limited by the Merchant Ship- 
•o-Aet  1862 • but he could not have so pleaded, as a 

Pi to that effect would have been a plea to damages. 
TRut since the Judicature Acts a defendant must plead 
all the relief he claims. The injury here oomplained of 
rf d arise from improper navigation of the tug ; there is 
nothing to prevent limitation of liab ility  from being 
, - cannot of a loss arising from a breach of con-

claime £ olwJon. and South-Western Railway Com. 
mini/ v. James 1 Asp. Mar. L. Cas 526; L. Rep. 8 Oh. 
ip p  211.) The aotion here is for breach of duty.

Webster in reply.
T rd Co l e r id g e , C. J.—In  this ease the plaintiffs have 

the defendants as the owners of a steam tug called the 
“U iu r  for damages resulting from an injury which was 

“  i “  ’ d hv the mismanagement of the said steam tng. [•oduce . , ■, _ a „ i. _-v, 4- ,-vP ¿Via nlainfi-PP’fii nloim f.Lafc?+Ga alleged in the statement of the plaintiff’s claim that 
i t  v had contracted with the defendants for the Tuskar 
to tow the plaintiff’s barque on the terms amongst others, 
to tow " defendants should use due and reasonable eare 
^hat the towing of the said barque, and in and
’L ^ t h e  management of the said tug. That probably 
abl=velv stating, as my brother Archibald has remarked 
’ s “ J®*, l ie  argument, as part of the contract, what the 
during :mp]v Then the breach alleged is that whilst 
the barque was being towed those in charge of the Tuskar 
1 1 » id , du0 and reasonable care in its manage-
nmnt and neglected to obey the orders of the pilot, and 
L „,1 through the said negleot the barque was run 
aground ' and "injured. The defendants have pleaded a 
af  if, mav be assumed for the present purpose
P - . -  the statement of the plaintiff’s claim, and that 
damage resulted from the neglect to use due and reason-



23 MARITIME LAW CASES.
Circuit Ct., U . S . ]  Joseph W .  D yer and others v. T he N ational Steamship Co. [C ircuit Ct., TJ.S .

fro m  a l l the expenses which would have attended 
its sale there, and a reasonable mercantile profit. 

That the owners o f the steamer must be decreed to

able oare in and about the management of the tug, and 
states that this constituted a loss or damage by reason 
of the improper navigation of the said steam tug, and 
that therefore in effect the 54th section of the Merchant 
Shipping Amendment Act 1862 applies, and the damages 
ought to be limited to 8J. per ton of the gross tonnage of 
the steam tug. That plea has been demurred to and a pre
liminary discussion arose as to whether theobjection to the
Elea properly formed a ground of demurrer. Mr. Clarkson 

as satisfied me that X was wrong in the view I  first took 
in the case, and that the plea is one which may properly 
be pleaded, and therefore he demurred to. He referred 
us to seot. 24, sub-seot. 3 of the Judicature Act 1873, and 
to Order X IX ., and pointed out that sub-sect. 3 of the 24th 
section in effeot requires a person who has any claim in 
equity against any plaintiff in respeot of which he seeks 
relief, to properly claim i t  by stating it  in his defenco, 
and that by Order X IX ., rule 4, he must state in his 
pleading the material facts on which he relies. Now it  
is clear under the old practice the defendants might 
have obtained a decree in equity lim iting their liability  
under the Merchant Shipping Act 1862 i f  that Act 
applied ; and therefore i t  follows that under the Judica
ture Acts this is a relief which i f  they desire to have it  
against the plaintiffs, they must now claim by pleading 
it. That shows that the pleading has been properly 
framed in the present case, to raise the question, whother 
in law the case comes within sub-sect. 4 of sect. 54 of 
the Merchant Shipping Amendment Act 1862. The case 
has been extremely well argued, and the court has 
received therefore considerable assistance from counsel, 
and the question is whether in these pleadings and 
the . facts whioh are admitted by them, the sub-sect. 
4 of the 54th seotion applies, Now I  wish to adopt the 
language of Mellish, L.J., in The London and Soxith- 
Western Railway Company v. James, and to say as 
he Bays : “  The oase being directly within the words, i t  
ought to be held within the Act, unless it  is dearly not 
within what was the scope and intention of the Legis
lature in passing the A c t ; ”  and I  think the case here is 
both within the words and meaning of tho Aot. The 
contraot between the plaintiffs ami the defendants is a 
contraot about the management of the defendants’ tug, 
and the injury which the vessel of the plaintiffs received 
is from the breach of such contract in not using due aud 
reasonable care, and in not obeying the orders of the 
pilot. That appears to me to be an injury to the towed 
vessel, caused by the improper navigation of tho tug. 
I t  was argued unsuccessfully in The London and South- 
Western Railway Company v. James though only 
faintly, that the case of a breach of contract was not 
within the 54th section of the Merohant Shipping Act 
1862, but if  that case had never existed, I  should have 
considered that there was nothing to exolude the case 
from the lim itation of liab ility  given by the statute, 
merely beoause the injury arose from a breach of con
tract. The limitation is to be construed in favour of 
shipowners, and applies equally whether the damage 
done be from a breaoh of contract, or from a simple tort. 
The navigation of the tug is to be considered in the 
relation in which i t  stands to tho other vessel, and it  
may be, and here i t  must be, admitted that the negleot 
to obey tho order of the pilot was such an improper navi
gation of the tug, as to produce the disastrous result 
which ensued. I t  is true that there may be a breach of 
the contract to tow which may not be from any improper 
navigation of the tug ; if, whilst i t  is towing another vessel 
damage be done to such other vessel, i t  appears to mo to 
be within sub-sect, 4 of the 54th section. Here i t  stands 
admitted on the pleadings that the loss occurred by the 
improper navigation of the steam tug, for by demurring 
the plaintiffs must take the statements of fact in the 
defence demurred to as being true, and therefore if  the 
matter was bare of authority I  should consider i t  right to 
hold that the plea is properly pleaded, and that our 
judgment should be for the defendants; but the case 
does not stand there, because, though the facts are dis
tinctly different from those in The London and South- 
Western Railway Company v. James, the contention 
of counsel there went to tho extent to which i t  has been put 
forward here, and the judgment of the Lord Chanoellor

pay the damages occasioned by the collis ion , w ith  
6 per cent, interest fro m  the time o f the col
lision.

was there that the Merohant Shipping Aot 1862 applied 
and limited the liability  of shipowners as well when the 
damage occurred from a breach of contraot as when i t  
occurred from tort. For these reasons I  therefore think our 
judgment on this demurrer should be for the defendants.

B r e t t , J.—The demurrer is to the 7th paragraph of 
the statement of dofence, and the first point which arose 
was assuming the 7th paragraph was wrongly pleaded ; 
yet, as i t  was only a statement lim iting the amount of 
damages, and therefore merely a plea to the damages,

' and no good ground of defence to the claim, or to any 
part of it, whether i t  was not within Order X X V II. of 
the Judicature Act 1875, and the demurrer an improper 
mode of getting rid of it. But when the 7th paragraph 
is properly looked at. i t  w ill appear that i t  contains a 
statement of faots whioh w ill have to be proved, and 
which, if  proved, would have entitled the defendants 
before the Judicature Acts to an injunction ; aud, as that 
is the oase, the defendants are by virtue of sect. 24 of the 
Judicature Act 1873 entitled i t  by pleading i t  in their 
dofence, and therefore if  such statement amounts to a 
defence, i t  is here properly pleaded, end also properly 
demurred to ; and consequently the question is whether 
the facts stated in the pla in tiff’s claim, and in this 7th 
paragraph of the defendants’ statement of defence, 
shows that the 54th section of the Merohant Shipping 
Amendment Act 1862 is applicable. On the part of 
plaintiffs i t  was said that this paragraph merely 
disclosed a broach of contraot, and did not show a loss 
from improper navigation w ithin the 54th section of the 
Merchant Shipping Amendment Act 1862. On the part 
of the defendants i t  was contended that i t  showed not 
only a breach of the towing contraot, but that tho loss 
or damage had been under circumstances which were 
admitted to amount to an improper navigation of the tug.
I  think i t  right to Bay that a mere breach of the towing 
contraot would not bring the case within the 54th section 
of the Merchant Shipping Amendment Act 18G2 ; but I  
am of opinion that if  there has been such an improper 
navigation as would bring i t  within that seotion, the 
case is not ousted out of that section beoause there 
has also been a breach of the towing contract. I t  
seems to me that the real question raised is this, viz., 
whether the tug so put herself in relation to the ship 
she was towing that there might be an improper 
navigation of the tug as regards such ship, which would 
be an improper navigation within the enactment, 
although i t  would not be an improper navigation of the 
tug as regards herself. The words of the 54th section 
are largo enough to admit a loss or damage to tho ship 
by such improper navigation of tho tug in the relation 
i t  stood to the ship ; and I  think such loss or damage is 
within the section. But for a more breach of contract such 
as refusing to take the ship in tow, I  doubt if  i t  be within 
the 54th section, and I  should say that i f  there had been 
only a breach of contract, the owner of the tug would 
not bo protectod by the seotion. That, however, is _ not 
tho present oase, and I  think the defendants are entitled 
to the protection of the Act.

A r c h ib a l d , J.—I  think we must deal w ith tho facts 
of this case as they appear on the record. Now, here 
the statement in the plaintiffs’ statement of claim ig 
that the plain! iffs engaged the defendants to tow; the 
plaintiffs’ vessel for reward, and upon the terms that’ the 
defendants should use due and reasonable oare in and 
about the management of the tug. These terms are 
stated as a matter of oontract, but they might have been 
stated as a matter of law, for they are nothing more or 
less than what the law would imply. Then disobodienee 
of the orders of the pilot whilst towing the plaintiffs’ 
vessel is alleged as a negleot to use due care iu the 
management of tho tu g ; so that tho cause of action 
might have been put as a tort. Now, the 7th paragraph 
of the defendants’ statement of defenco is in substance 
that what is complained of constituted a loss by the 
improper navigation of the tug within the 4th sub-sect, 
of the 54th section of the Merchant Shipping Amend
ment Aot. 1862. I  confess when the oase was firs t opened 
I  doubted whether this was a matter which ought to be 
pleaded at all, and, consequently, whether i t  was pro
perly subject to demurrer, because before tho Judicature



MARITIME LAW CASES. 2 9

C ir c uit  Ct ., U.S.] J oseph W . D yer and others v. T he N ational Steamship Co. [C ir c u it  Ct., U.S.

On the night of Dec. 1,1866, a collision occurred 
between the ship Kate Dyer and the steamship 
Scotland, about fifty miles from the port of New 
York, which the steamship had left some hours 
before, bound to Liverpool. The ship was struck 
on her starboard bow by the stem of the steam
ship, and sank in a short time. Of her crew ot 
twenty-seven souls only fourteen were saved. tne 
steamship was also injured and caused to leak °y 
the collision, and was in consequence put abou 
and headed for New York, but the water gained 
on her so that when she reached the Outer M id e 
at the entrance of the port, she took the groun 
A  storm came up not long after, and she became a 
wreck. The owners of the ship being American 
citizens, filed a libel in Admiralty against tne 
National Steamship Company, a British corpora
tion, owners of the Scotland, in the Eastern i - 
trict of New York, to recover the value ot tne 
vessel and her cargo of guano, of which they we’’ 
common carriers, and by a foreign attac r»c 
upon property of the defendants compel e 
appearance. The cause was tried before t e is- 
trict judge as to the merits of the collision, 
he, in March 1869, held that the steamship was 
solely in fault for the collision, and that tne de
fendants were liable for the damages, an or 
a reference to a commissioner to ascertain 
amount of such damages. , _  ... „ , j

A passenger on the Bhip named Rollinsi had 
joined himself as co-libellant to recover th 
of his property lost in the collision ; an 
Public of Peru also became a co-libellant , . .
for itself the value of the cargo of Klian ’ 
question of value was much contested m - •
The facts out of which that question ar 
that the ship had taken on board the carg 
Chincha Islands in the Pacific Ocean to bni g to 
New York, under a charter to Peruvian
Oovernment. Peru had a monopoly o Qu;u0ha 
and it was not allowed to be sold at , t
l.lunds, but was .Upp'd
various parts of the world, ihe de _________

Acts i t  was a matter only to be ^ “ ^ n ^ a fe a t is f ie d  
not by way of pleading ; but M r. Clark £  ^  gtatement 
me that i t  is now necessary to state tm . cjajm re-
of defence, in order to entitle the d ^ 6“  , . t jj„  question 
Hef. That being so, and i t  being demurred to, tne qu ^  
is whether this is a ease within sect. 54, plaintiffs
Merchant Shipping Amendment Act It*> • . aJ[, 0f the
contend that the cause of action is a .g not wjthin 
contract to tow, and therefore *!?a ttr? nhaBrv0d, what is 
the enactment, but, as I  have already o b s e r v e g ^  
stated in the plaintiffs’ statement as , ,  and
reasonable oare is only what the law Though
consequently the action might have Deen i  ee with 

is unnecessary to determine the P01 from the
my brother Brett in thinking that a a damage
breach of a mere towing contract won 0j  s0ct. 54,
irom improper navigation within the , admitted
sub-sect. 4. Here, however, the Part u asfell within 
on the pleadings that the damage was „ ation that it 
the words of that enaotment; and th • management 
happened from the want of due c.aFe f m the improper
° f the tu g  is consistent with its arising’ defenoe, and
navigation of such tug as alleged ^e admitted.
jT ich  must be taken by the demurr ^ fc this oc-
Iben if, as alleged, and also as admittea, ^  ^  defen. 
curred without the actual fault or P an(j  0n that 
dants, i t  falls within seot. 54, enb-s • ’ j emarrer in 
ground, and that ground only, I  decide 
‘ avour of the defendants. -  . . .  for the

Solicitors: For the p l-in ti* l * J ? * " ’ 
defendants, Ingledew, Ince, and Ore earlier

[The above case was by erro r omitted from
humbers of these reports.—Ed .J

sisted that the owners of the cargo could only 
recover the value of the cargo at the port of ship
ment, while the owners insisted that they were 
entitled to recover the value of the cargo at 
the time of the collision in the port of New 
York. The district judge held that they were 
entitled to recover its value in the port of New 
York, less the estimated expense of performing 
the small remaining portion of the voyage.

An appeal was taken from the decree of the 
District Court to the Circuit Court, and the cause 
was heard anew on all the questions passed on by 
the district judge, and also on the question 
whether the defendants were not freed from all 
responsibility for the collision by the subsequent 
■wreck of the Scotland. In  their answer in the 
District Court they had averred the destruction of 
the Scotland, and that there was no liability in  
personam against them for the loss of the Kate  
Dyer, but the question was not presented to or 
passed upon by that court.

An Act to limit the liability of shipowners was 
passed by the Congress of the United States in 
1851. Its main provisions are as follows :

Sect. 3. And be it  further enacted, that the liability of 
the owner or owners of any ship or vessel, for any em
bezzlement, loss, or destruction, by the master, officers, 
mariners, passengers, or any other person or persons, of 
any properly, goods, or merchandise, shipped or put on 
board of suoh ship or vessel, or for any loss, damage, or 
injury by oollision, or for any act, matter, or thing, loss, 
damage, or forfeiture done, occasioned, or incurred, 
without the privity or knowledge of suoh owner or 
owners, shall in no case exceed the amount or value of 
the interest of such owner or owners respectively, in 
such ship or vessel, and her freight then pending.

Sect. 4. And be i t  further enacted, that il any suoh 
embezzlement, loss, or destruction, shall be suffered by 
several freighters or owners of goods, wares, or merchan
dise or any property what-., ver, on the same voyage, and 
the whole value of the ship or vessel, and her freight for 
the voyage, shall not be sufficient to make compensation 
to each of them, they shall receive compensation from 
the owner or owners of the ship or vessel, in  proportion 
to their respective losses ; and for that purpose the said 
freighters and owners of the property, and the owner 
or owners of the ship or vessel, or any of them, may 
take the appropriate proceedings in any court, for the 
purpose of apportioning the sum for which the owner or 
owners of the ship or vessel may be liable amongst the 
parties entitled thereto. And it  shall be deemed a suffi
cient compliance with the requirements of this Act, on 
the part of such owner or owners, i f  he or they shall 
transfer his or their interest in such vessel and freight, 
for the benefit of suoh claimants, to a trustee, to be 
appointed by any court of competent jurisdiction, to act 
as such trustee for the person or persons who may prove 
to be legally entitled thereto, from and after which 
transfer all claims and proceedings against the owner or 
owners shall cease.

In  1872, after the interlocutory decree in this 
cause had been made, but before the question of 
damages was determined, and two years before the 
final decree of the District Court was made in this 
cause, that Act was for the first time brought 
before the Supreme Court of the United States 
for construction in the case of The Norw ich Com- 
vany v. W right (13 Wallace’s Rep. p. 104), and 
that court held that Congress intended by that 
Act to give to shipowners the exemption from 
liability given by the general maritime law, which 
extended to damage by collision. A t the same 
time that court made a set of rules as to the prac
tice to be followed and the proceedings to be 
taken by a shipowner who desired to avail himself 
of the benefit of the Act, which rules are also pub
lished in the same volume of Wallace’s Reports.
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The defendants in this case took no proceeding 
in accordance with those rules. But on the hear
ing in the Circuit Court they insisted that by 
virtue of that Act, and also ot the general mari
time law, they had heen by the destruction of the 
Scotland free from all personal responsibility. 
The libellants gave evidence that a large quantity 
of wreckage, of many thousand dollars value, had 
been saved from the Scotland and sold by the 
defendants; and they insisted that the defendants 
being a foreign corporation, could not claim the 
benefit of the statute of the United States, and 
that, as they had neither taken the proceedings 
allowed by that statute, if applicable, nor made a 
surrender of the vessel to the libellants as required 
by the maritime law to be done by shipowners if 
they would free themselves from personal liability 
for the acts of their agents, there was no limi
tation of their liability.

B l a t c h r o b d , J.—The evidence is entirely satis
factory, that the steamer was wholly in fault for 
the collision, and that the ship was free from 
fault. The wind was from north-west to north- 
north-west. The ship was close hauled on the 
wind, and heading a little south of west. The 
steamer was heading in such a manner that her 
course crossed the course of the ship at an angle 
of about two points. The ship showed her green 
light to the steamer, and the steamer saw that 
light, and no other light on the ship, and saw that 
light a little over the port bow of the steamer. 
The steamer showed her masthead light and her 
red light to the ship, and the ship saw those 
lights, and no other lights on the steamer, and saw 
those lights a little over the starboard bow of the 
ship. .The steamer saw the ship’s light at a suffi
cient distance off to have avoided her, and yet the 
steamer ported and persistently ported, although 
the ship’s light continued to draw towards the bow 
of the steamer, and was not shaken off as the 
result of the steamer’s porting; and in spite of 
the danger which this condition of things indi
cated, the steamer did not slow or stop and 
reverse, until just before the collision. Her speed 
was so great when she struck the ship, that she 
cut off entirely the forward part of the ship, and 
passed some distance beyond her. The ship did 
not change her course before a collision was inevi
table; and it is doubtful whether she changed it 
even then. She made no change which contri
buted to the collision or embarrassed the steamer’s 
freedom of action. The answer charges as faults 
on the part of the ship, that she had no look-out, 
and was not properly manned and navigated, 
and changed her course. No one of these points 
is established by the respondents. The foregoing 
conclusions were those arrived at by the District 
Court.

But there is one question which has been 
presented to this court, that was not discussed or 
considered in the court below. The answer of the 
respondents alleges as follows: “ Respondents 
further answering say that said steamer Scotland 
was by said collision sunk and destroyed, and that 
there is no liability in  personam against these 
respondents for said loss of the Kate Dyer.” 
Under this allegation the respondents insist that 
their liability, as owners of the steamer, did not 
extend beyond the value of their interest in the 
steamer, and in her freight, pending at the time 
of the collision ; that, as the steamer was lost by 
ho collision, and no freight money or passage

money was earned by her, the respondents are 
thereby discharged from liability; and that the 
District Court had no right to exercise jurisdic
tion by issuing a writ of foreign attachment 
against the respondents, and no right to seize any 
property belonging to the respondents, under 
such writ. The answer does not state whether 
the alleged non-existence of liability is claimed 
under the Act of Congress of March 3, 1851 (9 
U.S. Stat. at Large, 635), or under the general 
maritime laws. The question may first be con
sidered on the view that the Act of 1851 applies 
to this case. Under the 3rd section of that Act, 
the liability of the respondents, as owners of the 
steamer, for the damages sustained by the libel
lants by this collision, cannot exceed the amount 
or value of the interest of tho respondents in the 
steamer and her freight, pending at the time of 
the collision. Sect. 4 of that Act provided that 
the respondents might take appropriate proceed
ings in any court for the purpose of apportioning 
the sum for which, as owners of the steamer, 
they might be liable, amongst the parties entitled 
thereto. The claims sued for and represented by 
the libellants in this case are the claims for the 
loss of the ship and of her freight and cargo, and 
of the personal effects of her master and crew, 
and of property owned by a passenger on the 
ship. They comprise all the claims which could 
exist for any loss or damage growing out of such 
collision, so far as appears. This being so, and 
those claims being all before the District Court in 
this suit, it  was easy for the respondents to insti
tute appropriate proceedings in that court to have 
the limitation of their ability adjudged, and to 
have the sum for which they were liable appor
tioned among the parties making such claims. 
No such proceedings were instituted, although 
the rules of proceeding were made by the Supreme 
Court, in May 1872, and some of the testimony as 
to damages was put in after that time, and the 
commissioner’s report was made after that time, 
and the question of damages was heard by the 
District Court after that time, and the final decree 
of that court was not made until July 17, 1874. 
Moreover, the 4th section of the Act provided that 
it should be a sufficientcompliance with its require
ments, on the part of the respondents, if they 
should transfer their interest in the vessel and 
freight, for the benefit of the persons making 
claims, to a trustee to be appointed by any court 
of competent jurisdiction, to act as such trustee 
for the persons who might prove to be legally 
entitled thereto, and that from and after such 
transfer, all claims and proceedings against the 
respondents should cease. The District Court 
was a court of competent jurisdiction to appoint a 
trustee in this case, but no such proceeding was 
had. But it is insisted by the respondents that 
there was nothing in the shape of vessel or freight, 
or interest therein, or value of interest therein, 
which existed after the libel herein was filed on 
the 17th Dec. 1866, to which the Act of 1851 could 
apply. In  Norw ich Company v. W righ t (13 
Wallace, 104), it was held by the Supreme Court 
that by tbe maritime law, the liability of the 
owner of the vessel doing damage by collision 
was limited to his interest in the vessel and 
freight, and he was discharged by giving up that 
interest or by loss of the vessel on tho voyage; 
that, by the English law, as constituted by statute, 

I such liability was limited to the amount and value
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of the vessel and freight at the time of the 
and that the Act of 1851 intended, 80 fat' faa' ca°ri. 
lisions are concerned, to adopt thern  
time law; therefore, under the A°t 0 ' fr’eiKht
sufficient to surrender the vessel and J  jni0 
that may have accrued, w‘th° Ut¡ Pn̂  Sneces- 
court anything further, and it 18 0f
sary to pay or give security for t 
the vessel at the time of the collision, egts
freight for the voyage. But, to enjoy _tbing 
of the Act of 1851, so long as there is anything 
left of the vessel to be surrendered o n„ble 0f 
or in or of which to have an interest capableio 
being surrendered or transferred, w . ^
or the interest in it, or the value o f 1 V  e¿_ la  
interest, must be surrendered or tra ‘
the present case, it is shown that there a 
large amount of anchors, chains, r,gg S ^  
cabin furniture saved from the s t e a " , wbat
livered to the agent of the responden , an¿
was so saved was of the value of seve Bbould
dollars. That was a part of tho yesse , ^ ct
have been surrendered or transferee , j.
of 1851 was to be availed of- N °r ' e(j¡ngS 
time for the respondents to institu e p is
under the Act of 1851. No sufficient «cu^ei 
shown, as in Norw ich Go. v. W right, fo than
taken such proceedings. There w a s - e  ^  
two years’ time after the rules of P naal de- 
Prescribed in May 1872, and bet?pSd ing which 
cree of the District Court was made. d a n u ^  ^  
the proceedings might have been . .  the 
court. The respondents, esPe“ “j ^  non-liability, 
allegation in their answer as to tn steamer,
because of the alleged destruction of th e s te a ^ .
Must, after allowing a final decr ■„„»;mtinir any 
them in the District Court, withou » Jd t0 have 
proceedings under the Act of ' oeea¡ngs now. 
waived all right to institute such pr determine 

I  have not found it necessary «nubes
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have not found it necessary 1 0 5 1  applies 
the question, whether the Act ^ tjie
to the owners of a foreign vessel. wno 
benefit of that Act. Undoubtedly,,he owner of 
general maritime law, the lability . for the 
the vessel doing damage by c te’r 0r crew 
wrongful act or negligence of t ' crsorialiy free 
ft the vessel, if such owner w P t jn tne 
from blame, was limited to hi abandon-
vessel and its freight, and cease 1 t-eB sus- 
lnS and surrendering those to himself
Mining loss. But he could no k.eighc; nor, if 
without abandoning vessel an discharge
vessel and freight were lost, cou u regpect
himself without surrendering a . nce &c. If> 
?f vessel and freight, such aS 1 , ve8gel on the 
lri consequence of the loss ot , |. remained, 
voyage, no interest in vessel or interest
the shipowner was discharged, could not be 
tn vessel or freight remained, ' ^ interest,
discharged without surrendering in this case 
therefore, if non-liability be c a respondents 
nnder the general maritime la > t 0  claim it, 
have not put themselves in a P , or offered to 
because they have not surren. ’ j_ On the
surrender, what remained or what was saved 
jontrary, the respondents retain - decree below 
rom the steamer, and permit ® n(jering it- 

to pass against them without s ;n„ that the
the answer be considered as such extent,
steamer was in such wise, a” . ■ n that, under
sunk and destroyed by the respondents
the rule of the maritime law,

were discharged from liability, then the answer 
is not supported by the evidence, for there was 
something left of the vessel, and what was left 
was capable of being surrendered. As the per
sonal liability of the respondents was not dis
charged, a cause of action in the Admiralty existed 
against them, and the jurisdiction of this court 
to administer the relief asked by the libel was pro
perly enforced by the process of attachment issued. 
F The owners of the ship have appealed because 
the decree below awards them less than the 
value of the ship, and because it awards them 
interest at the rate of 6 per cent, instead of 
7 per cent, upon the amount of their damage 
for the loss of the ship and for her freight, and 
for the personal effects of the master and crew of 
the ship I  examined the question of the rate of 
interest ‘in the case of The Aleppo (7 Benedict, 
120) and for the reasons there stated, and in the 
cases there cited, the rate of interest allowed was 
correct. The point that the value of the ship was 
fixed ttio low is not insisted on, on such appeal.

The proper rate of interest on the value of the 
cargo is 6 per cent, and the aPPeal of the Re’ 
Dublic of Peru on that point is nob sustained. 
The final decree of tho District Court, besides 
awarding specified sums for the loss of the ship 
and of the freight on the cargo and of the personal 
effects of the officers and crew of the ship and of 
the property of the passenger, awarded to tho 
Kenublic of Peru, as owners ot the cargo of guano, 

the ship was carrying, and which was 
totally lost by the collision, the sum of 64,731.27 dols. 
in gold coin of the United States, with interest 
thereon in like gold coin at six percent, This 
amount was arrived at in the District Court, by 
taking the market price of the guano at the port 
r,f New York, and dedm ting therefrom the costs 
onH charges which would have been incurred from 
the time of the loss, until it could have been 
placed in New York, ready for sale. I t  is con- 
tenfied bv the respondents, that this rule ot 
damages was erroneous, and that the proper rule 
n X s  C^e, is the cost of the cargo at the place 

of shipment, with the expenses and charges ac- 
incurred and interest thereon. I  had occa

sion m the case of The Aleppo (before cited) to 
examine this general subject, and to consider the 
j  reSard to it. In  that case a cargo ot
d nol waslost8 bya collision on the high seas, a 
few miles from the harbour of Boston, and it was 
* that the proper measure ot damages was 
thg market value of the wool in Boston on the 
dha6v of t  loss, less duties, freight, charges for 
, u-no. and cost of insurance from the place of 
S K s t o n T  and that the result arrived at by 
such method of computation would be the value 

the cargo at the time and [place of its destine- 
"ce T3 . .5  tv,e result of the principles laid down 

cases cited and considered was held to be 
i- the proper rule of damages was the value of 

*bab ^ o PatPthe port of shipment, including the 
the carg J Pit on board and transporting it
f ' X  nllce of collision, with interest at 6  per 
t0n ?roPm the time of collision; that all beyond 
tha was expected earnings or profits ; and that 
i h f  loss of them was not a proper measure of 
the loss ™ cases jn the Federal Courts to 
damages. 0f M urra y  v. The Charming
l h oh 7^0ranch. 64), The L ive ly  (1 Gallison, 315), 

M a ria  (2 Wheaton, 327,, The Amiable 
N a n ty  (3 Wheaton, 546), Sm ith  v. Gondry (1
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Howard, 28), W illiam son  v. B arre tt (13 Howard, 
101), The Ocean Queen (5 Blatchf. C. C. R. 493), 
and The Vaughan and The Telegraph (2 Benedict 
47: 14 Wallace, 258, 267), I t  is urged that the 
owner o£ the cargo must be indemnified to the 
extent of the loss sustained ; that complete in
demnity for such loss cannot be given in this case 
by taking as the rule the market value of the 
guano at the place of shipment; that there 
never was a market price, as the evidence shows, 
for the guano at the Chincha Island, where it was 
shipped, it having there neither market value nor 
ascertainable cost; that nevertheless it was an 
article of value, and could at the time and place 
of its loss have been easily exchanged for gold at 
a lame price; and that, on any other rule, the 
recovery for the cargo would be only l,424.25dols., 
being the cost of preparing it for shipment, and 
the charges incident to shipment. Indemnity for 
loss, in the sense of the law of damages, is in
demnity to a party for his having lost what he 
once had. In  common speech, a party may lose a 
market, or may lose an expected profit. But that 
is not correct language to use in considering the 
law of damages. The value of this cargo of 
guano at the time and place of loss did not 
embrace any part of the profits which would 
have been realised on the cargo if it had safely 
reached New York. I t  is impossible to take 
the market price at New York as the standard 
without taking in the probable and prospective 
profits. To say that this cargo could have been 
sold to arrive, or could have been easily exchanged 
for gold at a large price at the time and place of 
the loss, does not meet the difficulty. Selling the 
cargo to arrive, is only selling it to be paid for if 
and when it arrives, and leaves it subject to the 
contingencies of the voyage; and if it never 
arrives, the price, Which is a New York price, and 
includes profits, is not paid. The transaction of 
delivering the cargo at the time and place of loss, 
on a sale then and there just before the loss, and 
receiving pay for it on the spot, based on a New 
York price for it, as if it were at New York, and 
deducting only the expense of carrying it to and 
landing it at New York, is not a real or probable 
transaction. I t  would bo a transaction in which 
the seller would receive all the profit and take 
none of the risk of the voyage, and one which 
might as well be supposed to take place at the 
Chincha Islands, in respect to the cargo on board 
of the vessel, as at any point of the voyage short 
of the port of destination. The fact that the 
cargo was lost within but a short distance of New 
York, compared with the length of the entire 
voyage, makes no difference in principle, because, 
the fact of its loss at the place where it was lost 
by collision, shows that there was greater danger 
of its loss by collision at that place than at any 
previous point in the voyage. I f  the Scotland 
had not run into the ship, she might have been 
run into by some other ship nearer to New York, 
or the cargo might have been lost in some other 
way nearer to New York. I f  the collision had 
occurred one mile farther from New York, and 
the cargo had thereby been lost, the rule con
tended for by its owners might have been urged 
with equal weight; and so in respect to any 
collision farther and farther from New York, em
bracing even a collision close to the port of ship
ment. The contingency of a safe arrival of the 
cargo at New York, so as to enable its owners to

realise their probable or prospective profits, was, 
during the whole voyage, a matter of conjecture, 
and the result shows that there was not any less 
peril so near to New York than during the prior 
part of the voyage. To allow such profits in this 
case would make it necessary to [allow them, if 
the cargo bad been lost by a collision close to the 
Chincha Islands, and would establish a rule which 
the Supreme Court rejected in Sm ith  v. Condry. 
In  opposition to this view two cases are relied on. 
In  Bourne v. Ashley (1 Lowell, 27), the question 
was as to the value of a whale converted in the 
Okhotsk Sea. The court held that the market 
price was the rule in the case of articles which 
had a market price'; that the wrong-doer could 
not escape paying damages by showing the ab
sence of a market for the article ; that there was 
no market price for whales anywhere, and no 
market for oil and bone, in the Okhotsk Sea ; that, 
nevertheless, the fair value of the whale must be 
paid for, that that could not be arrived at by 
conjectural testimony of experts, as to what they 
would be willing to give for whales in the Okhotsk 
Sea; that the court was obliged to discover, as 
well as it  might, the value of a whale, to a person 
who happened to want it at the time and place in 
question ; that that value must be the price of 
the oil and bone in some market, less the expense 
of making the oil and bone out of the whale and 
getting it to market; and that as the market of 
New Bedford was the controlling market of the 
country, as well as the home port of both vessels, 
the proper standard was the value at New Bed
ford of the oil and bone made, or which might 
have been made from the whale, less the average 
necessary expenses of converting the whale into 
oil and bone, and freight, insurance, and other 
usual charges, with interest on the sum thus 
arrived at. In  S w ift  v. Brownell (1 Holmes 467) 
the question was as to the value of a cargo of oil 
and bone lost in the Arctic Ocean by a collision 
between two whaling vessels. The court adopted 
the rule laid down in Bourne v. Ashley, and took 
the price of the oil and bone at New Bedford at 
the time when it would probably have arrived 
there, and not the New Bedford price at the time 
of tho collision. Both of those cases proceed 
upon the principle that, if there is an ascertain
able market value for the cargo at the time and 
place of the loss, that ascertainable market value 
is to govern; and that if there is no such ascer
tainable market value, and yet the cargo is of 
value to its owner, the wrong-doer cannot escape 
by showing that there is no such ascertainable 
market value. But to show that there is no such 
ascertainable market value, it is not sufficient to 
show that the place of loss was on the high seas, 
where traffic does not take place, and buyer and 
seller do not meet in market. That is the case in 
every case of loss by collision on the high seas; 
yet in such cases, if the cargo came from a port 
of shipment where traffic in it  did or could take 
place, the value there and not the value at the 
port of destination is the rule laid down. The 
cases of the whale and of the cargo of oil and bone 
are exceptional cases. The articles in question in 
those cases were not shipped at any port of ship
ment wher9 traffic in them did or could take 
place, and no value at the time and place of loss, 
predicated upon any value at any port of shipment, 
could be affixed to them. Whales and their pro
ducts commence their existence as property on
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the high seas, and their value, if to be dealt wi th 
as a value of the property in some market, coum, 
in those rases, be dealt with only as a value m tne 
port of New Bedford. The property bad never 
been in a port or at a place where any definite or 
ascertainable value had been or could be given o 
it, as a market value. Not so with this cargo o 
guano. This guano, with all the guano at tne 
Chincha Islands, was the property of the Pe.r“ 
vian Government, which exported it to or®l8 
countries on its own account, and prohibite 1 s 
exportation by any other parties. I t  was nor, 
bought and sold in Peru as a general article or 
commerce. Any citizen of Peru was at liber y 
take it from the Chincha Islands for use in reru, 
without paying anything for it, but he cou 
not export it from Peru. Guano so taken was 
sold in Peru, subject to such restriction as to 
its use in Peru, at 12dols. a ton, gold, 
such guano did not form more than one-twen 1 ■ 
part of the guano taken from the «lands. 
The guano in the Kate Dyer belonged to he 
Peruvian Government, and cost it nothing 
labour of digging it only, and loading it 0 
ship, and was being exported by it to be s d o  ̂
its own account and for its own Pr° dfc- c
by the Peruvian Government of 25,000 tons 
guano, for 30dols„ gold, per ton, net, i n W  
he exported, is shown. The price of gua 
York, at the time the Kate Dyer would probably 
have arrived there, was 60dols. a ton, go • _ 
owners of this guano ought to receive, as * 
nation,a fair indemnity for its actual lossi o g: »
but not for its failure to realise proba P \  
The value of this guano, at the time an P , 
loss, based on itsvalue in Peru, can,I flunk, be 
ascertained from the evidence in such 
to give to its owners such fair lndemm y. 
not limit it to the recovery of only
the expenseofshipment, with no valu
itself. This can be done without oonflicU g 
the general rule. Because the 1 ,, t n0
nothing for the guano, it does not o peru,
value, as substantially a market va u , j
can be ascertained. Nor, on the other hand, does 
the 12dols. a ton gold, or the 30do iBfurnish a fair 
the exceptional sales referred t H 0bson, a mer- 
standard of market value. -MY y  , who bas 
chant residing in the city of New importing 
been for thirty years in the b usm ess^m portij
goods from the west coast of So follows:
other South American ports, te s tifs ^ 'o n o w
“ Q. Suppose an article of ^ L m e  not be^ng 
duced or obtained in Peru, the exporta-
there sold as an article of comm .  ̂ ;rl the 
tion, and for which there is » ^  ft mercbant, 
United States, what would i 0“’ fc0 the net
consider its value in Peru, m re  gt.ates, if it 
proceeds of its sale in the U tat;on ? A. 
could be bought in Peru for looking to a
With reference to net Proceeds. ^ wou|d be 
fair average profit, I  should (¡be Det,
worth from 10 to 12 per cent.■ , j  would
proceeds. To get at the net p duties
take out shipping expenses, charges
(if any), marine insurance, an |f jt could
here, also commission for se K- for exp0r- 
be bought at such rates in , for it there 
tatioD, that would create a profit,”
for exportation.” “ By this fair averag^P mer_
the witness states that he m article in a
cantile result after paying 
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foreign country and all charges on it. There is no 
testimony in contradiction to this, or naming any 
other percentage asadeduction for a“ fair average 
profit.” The Government of Peru, in respect of 
its guano, was a merchant, exporting it and selling 
it in tho market of New York, and making a mer
cantile profit on it. To be sure, the Government 
made a larger profiton it than the mere mercantile 
profit, and which larger profit included the mer
cantile profit; but the value in Peru which is to 
be ascertained is the value of the guano as an 
article to be dealt with there by a merchant seek
ing to export it and realise only a fair mercantile 
profit on it. That value is the proper value in 
this case, and can he readily ascertained in the 
method testified to by Mr. Hobson. The rate of 
profit is a matter of expert knowledge, as to 
which Mr. Hobson, as an expert, can speak. 
No expert contradicts him, or gives any other 
rate than that which he gives. Under the 
customs laws, where actual market value in 
the foreign port is required to be stated in 
invoices, it has been held that, in the absence of 
sales of offers to sell in the foreign port, the cost 
of manufactured goods, with a manufacturer’s 
profit added, may be resorted to as a means of 
ascertaining the market value of such goods in 
the foreign port: (S ix  Cases o f S ilk  Ribbons, 3 
Benedict, 536.) In  every case where market value 
abroad is sought to be ascertained, and there is no 
standard by sales abroad, that method of ascer
taining such market value or its equivalent must 
be resorted to, which, under all the circumstances 
of the particular case, furnishes the nearest 
approach to such value abroad, as that a fair mer
cantile profit, and no more and no less, will be 
allowed to the merchant, in view of the net pro
ceeds at the place of importation. That was the 
view in the case of the silk ribbons, and that is 
the view of this case. The decree in respect to 
the guano will be drawn up on the basis indicated.

On the appeal by the owners of the ship the re
spondents must have costs of appeal. On the 
appeal by the respondents, the appellees, other 
than the Bepublic of Peru, must have costs of 
appeal: and on such appeal, as between the appel
lants and the Bepublic of Peru, the appellants 
must have costs of appeal. On the appeal by the 
Bepublic of Peru, the respondents must have 
costs of appeal. The decree below is affirmed as 
to damages, except as to the amount awarded to 
the Bepublic of Peru, and it is affirmed as to the 
costs it awards, except as it awards costs to the 
Bepublic of Peru.

Solic itor for the owners of the Kate Dyer,
H . K- Seudder.

Solicitors for the cargo, P ritcha rd  and Smith.
Solicitors fo r the passenger, Benedict, Taft, and

^ S o lic ito rs  fo r  the respondents, W. A. Butle r, 
T , E . S tillm an, and J. Chetwood.
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M ay  4, 16,17, and J u ly  2,1878.
(Before B rett, Cotton, and T hesiger, L.JJ.) 
P orteous and others v . W atney and others.

Shipp ing— C harter-party '— Demurrage — B i l l  o f  
lad ing—“ A ll  other conditions as per charter- 
p a rty .”

I n  a  charter-party entered in to  between p la in tiffs  
and B . and Co., i t  was stipulated that fourteen  
days should be a llow ed fo r loading and unloading, 
and ten days on demurrage. Defendants were 
indorsees o f  a b i ll o f lading, which contained 
the terms “ paying fre ig h t f o r  said goods and a l l 
other conditions as per charter-party.”  Defend
ants' goods were stowed a t the bottom, o f the hold, 
and, ow ing to the delay o f the consignees o f the 
goods slowed above the defendants’, the defendants 
were unable to obtain delivery o f the ir goods 
w ith in  the lay days, and three days’ demurrage 
were in c u rre d :

He ld  (affirm ing the judgment o f Lush, J .), that the 
defendants were liable fo r  the demurrage, as the 
charter-party was incorporated in  the b il l o f  
lading, (a)

The words “ paying fre ig h t and a ll other conditions 
as pe r charter-party ” in  a b i l l  o f lad ing include 
a ll the terms o f the charter-party as to demurrage, 
so as to render an indorsee o f the b ill o f lad ing  
liable fo r  such demurrage i f  incurred.

When a b ill o f lad ing o r charter-party (the terms 
whereof are incorporated in  the b ills  o f lading) 
contains a clause p rov id ing  tha t the cargo o f the 
ship sha ll be discharged in  a  certa in number o f  
days or demurrage pa id , a  consignee o f p a r t o f the 
cargo whose goods are not discharged w ith in  the 
la y  days provided, is liable fo r  demurrage, 
although the delay has been caused by no default 
o f his, but by the default o f other consignees whose 
goods are stowed above his in  the ship, p rov ided  
there is no default on the p a r t  o f the ship owner. 

T his action was tried at the Hilary sittings in 
London before Lush J. without a jury. Judgment 
was given for the plaintiffs for ioOZ., the whole 
amount claimed.

The facts were as follows: The plaintiffs, the 
owners of the ship Stam ford, entered into a 
charter-party with Brand and Co. for the con
veyance of a cargo from Cronstadt by which it was 
stipulated that fourteen days were to be allowed 
for loading and unloading at the port of discharge 
and ten days on demurrage at ‘¿bl. per day; the 
master to sign bills of lading without prejudice to 
the charter-party, but at not less than chartered 
rate, and to have an absolute lien on cargo for 
freight, dead freight, and demurrage; the cargo 
to be brought and taken from alongside at mer
chant’s risk and expense.

(a) The effect of this decision is to make each of the 
consignees liable to demurrage, whether his goods remain 
on board or not, after the expiration of the lay days, pro
vided there is no defanlt on the part of the former.— 
to .

The defendants were consignees of a portion of 
the cargo, whiGh portion was stowed at the 
bottom of the main hold, and under that of the 
other consignees. The bills of lading, one of 
which was endorsed to the defendants, stipulated 
for the delivery of the goods to order or assigns, 
“ on paying freight for the said goods, and all 
other conditions as per charter-party.” Owing to 
no neglect of the defendants, but owing to the 
delay of other consignees in unloading the cargo 
above the defendants’ goods, the defendants were 
unable to obtain delivery of their goods, and three 
days’ demurrage were incurred, for which this 
action was brought.

The case was reserved for further consideration, 
and on March 8th,1878, thefollowingjudgment was 
delivered by

L ush, J.—The circumstances under which the 
defendants are sought to be made liable to demur
rage are precisely the same as those in Straker v. 
K id d  and Go. (a) The only distinction between the

(a) St e a k e r  v. K id d  a n d  Co.
T h i s  was also a n  action triad during H ilary Sittings in 
London, before Lush, J., without a jury, and reserved for 
further consideration. The facts are fu lly  set out in  the 
judgment.

Bussell, Q.C. and M ’Leod for the plaintiff.
Watkin Williams, Q.C. and J. 0. Mathew for the 

defendants.
March 8.— L u s h , J.—This is an action for two days’ 

demurrage of the steamer Charles Mitchell, whioh had 
been ohartered by Messrs. Gibsone and Co., for the con
veyance of a cargo of wheat from Dantzic to London. 
Eight bills of lading were given by the master for various 
portions of the wheat shipped by the charterers, one of 
■whioh had been indorsed to the defendants. Each of 
them contained the following clause: “  Three working 
days to discharge the whole cargo, or 301. sterling per day 
demurrage.”  The vessel arrived on the morning of the 
23rd of May, was reported at the Custom House at eleven 
o’clock, and was ready to discharge at noon of the same 
day. None of the consignees, however, were ready to 
receive delivery on that day, and the discharge did not 
commence t i l l  the morning of the 24th. One question 
raised at the tria l was whether the lay days commenced 
at noon of the 23rd or on the following day. In  the view 
which I  take of the oontraot i t  becomes immaterial to 
decide this question. I t  happened that the defendants’ 
portion of the cargo, exoept a comparatively small 
quantity whioh lay in  the bunker and upon whioh no 
question arises, was part of a larger bulk stowed at the 
bottom of the bold, which belonged to the defendants and 
to another consignee in given proportions. This bulk 
was not reached t i l l  between two and three o’clock on 
Saturday the 26th. The barges of the other consignee being 
alongside first, his portion of the bulk was first delivered ; 
and the defendants, though their barges had been in 
readiness the whole day, were unable to get any part of 
their cargo t i l l  after five o’dock. The discharge was, 
therefore, only eommenoed that afternoon, and was not 
completed t i l l  the Monday, whereby the vessel lost two 
days’ sail. The defendants contended that, as they could 
not get their goods in time to clear the ship on that day, 
they were entitled to a reasonable time on the Monday to 
complete; that the default, i f  any, was that of the master, 
who was unable, and therefore was not ready, to deliver 
in time to enable them to discharge the ship within the 
lay days. On the other hand i t  was argued that the 
plaintiffs were always ready and willing to discharge the 
cargo, and that the risk of being prevented from getting 
their goods by the delay of other consignees is a risk 
whioh falls on the consignees and not on the shipowner. 
The first question is, what is the oontraot whioh is implied 
by the acceptance of a b ill of lading containing the stipu
lation in question ? I t  cannot be said that the words have 
no meaning, or that they were not intended to be binding 
to some extent; for the obvious purpose of the ehipowner 
in inserting them was to secure the payment of a stipu
lated sum per day for demurrage, in ease his ship should 
be detained in tho process of unloading beyond three
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two oases is in  the form  of the b i l l  of lading. In  
the present case the ship was chartered to convey 
a cargo of gra in  from  Cronstadt to th is  country,

days, demurrage at the rate of 301. per day shall be paid* 
This is the alternative which the b ill of lading presen , 
and which the consignee implied agrees to by taking

of the* °f Th0 0bje0ti°-? rftis— aKa,?8t
h ich  the  consignee im plied agrees to  Dy » “ “ s 
t  o f i t .  The ob jection raised against th is  rendering 

ot the  clause is undoubted ly s trik in g . I t  v ir tu a lly  m 
each ho lder o f such a b i l l  o f lad ing  answerable fo r the 
others as w ell as fo r  h im se lf, though he has no 
over th e ir aots. B u t no o the r construction can be pn tnpon 
the  clause w ith o u t doing violenoe to  the words o r - 
ducing a qua lifica tion  w hich destroys th e ir force, 
words had been, as the defendants contend they shouM 
read, “  Three days to  discharge the goods in  th is  inn  or 
lad ing  o r dem urrage,”  the defendants would bav 
no b e tte r p o s it io n ; fo r  the words must, have been co 
as an absolute con trac t to  clear the goods .
tim e. The argum ent on the p a rt of the de 
requires the insertion  o f a proviso, m aking the lia  Y 
demurrage cond itiona l on th e ir  no t be ing J , ,
aots o r de fau lts  o f the other consignees. Ih a t  worn 
make i t  an e n tire ly  d iffe ren t contract, and defea 
obvious in te n tio n  of the shipowner, w hich was to  P 
pressure upon a ll the  consignees, ana make i t  the 
o f a l l  o f them  to  clear the  ship w ith in  the s‘ 1P“ la ;™  
period, under the  penalty  of th e ir  having to  pay dut per 
day, leav ing i t  to  them  to  settle between thems £
by whom, and in  w hat p roportions the demurrage . A  
should be paid. I t  seems to  me, therefore, ™ P03B1“ !  £o 
construe th is  clause otherw ise than  as a „ i pared 
pay s tipu la ted  dem urrage i f  the ship is
w ith in  three days. There is, of course, an im plied con^
d it io n  th a t the shipowner shall be ready and d8
de liver. I f  he w ro n g fu lly  refuses to  give o Otf8taolo 
or i f  b y  reason o f any de fau lt o f h is o r o T . , 0 j. 
fo r  w hich ho is responsible, the  consignee i  cl aim ,
bis goods, th is  would afford a good ans . „ j eadeci,
and th is  is the substance o f the defence ¡ „  the
Now, the on ly  th in g  which prevente.d t  d<e*o J a t the 
present case was the in a b il ity  of the ma £ tbe
goods, because they were stored a t the bottom «  
hold, and because the owners o f th V " pe"  p roper
goods had neglected to  take thos.a g ° ° d ' » « a y 1i p idPt  
tim e Can th is  neglect of the other 
be the d e fa u lt o f the  master *' I f  110 * 11T1(i ert0ok tha t, 
whose fa u lt  i t  was ; fo r the defendants “ “ “ " “ “ or not)’ 
Whether they were able to  g?1 waf  not  cleared
they would pay demurrage i f  the ship I  have
w ith in  the s tipu la ted  period, the con tract bemg^ as I  h  
said, an absolute and no t a «on,d l‘ 10̂ v  sh °w  th a tdefendants aro therefore liable, unless t  y  aomeon0 for
some act or de fau lt o f the  °w ner, or rierfo rm ing  
whom he ;s responsible, prevented the ™rPwaa no t jn  
th e ir Maw  if. is  c lear th a t tho

those goods in the ship which „ ersons not with his
not his act but was the act of third per > _efore< falls 
consent, but against his w ill. The .®*®eA Aap jy[ar,
within the principle laid down in l lw *  ..¿ ¿^hen the vesselLaw Cas.l«)andthecasesthereoited,tbatwn ia
bas arrived a t the place of discharge, and the m as te r^  
ready to commence and complete the deli y,’ r jBKOf any
begin to  run, and the consignee must b e a r iny. 
ordinary casualty or obstruction whic ig Qn t i,is parti- 
te rrup t the process of discharge. I  he ¿ini? In  Leer
cular point are but few, and they a™ con flic ting .^  held 
v. Foies (3 Taunt. 387) the Court of CP“ T r  blq io f lading, 
after taking time to consider, under a 8 though he was
tha t the eonsignee was liable for demur rag , Qf 0̂ her00n- 
preventedfrom gettinghis goodsby the Y Xenterden,
mgnees whose goods lay aboye Ms. .... t-tjt &M.63)
m two subsequent oases—Rogers v. M , from this
and Dobson v. Droop (M- & M- 441) 4 *.. se that i f  a 
doctrine ; and directed the jury m a si __Br¿uer per8on’s 
consignee oannotgethisgoods because me ̂  detentionof 
goods prevented him, he is not hable f auestioned
the vessel. I  do not find that this ruling was quest  ̂ ^  
by motion to the court, nor do I :find afiy %g!) has 
Cisión on the point. Leer v .Yates (3 ¿ ,d i8
however, been repeatedly quoted as an r.ord Tenter-
T th ink, upon principle, a sound1 decíalo I onBj<niee whose 
den s dictum describes the position o .„.loading, but 
b i l l  o f lading mentions no spec.fio time fo r  unioaoing,

W a t n e y  a n d  o t h e b s . [Ct. or A pp.

and to be delivered here as directed by bills of 
lading. The charter stipulates that fourteen work
ing days were to be allowed for loading and un
loading at the port of discharge, and ten days on 
demurrage at 35Î. day by day. The bills of lading, 
one of which for part of the cargo contained the 
words “ paying freight for the same goods and all 
other conditions as per charter-party.” Seven 
days had been consumed at the port of loading, so 
that seven working days remained for unloading at 
the port of discharge. I t  was argued that the words 
of reference in the bill of lading import into it only 
so much of the stipulation in the charter-party as 
applies to those particular goods—that is, that it 
gives the consignee such a proportion of the seven 
days for discharging them as his part of the cargo 
bears to the whole. But this is not the natural 
meaning of the words, nor can it have been the in
tention of either party. The objectof the shipowner 
obviously was to place the consignees under the 
same obligation as to payment of demurrage as 
the charter imposed on the charterer ; and any con
signee knows before he reads the charter that if 
lay days are provided they are given for discharg
ing the whole cargo. The bill of lading must be 
read as if instead of the words referring to the 
charter-party it had contained the entire stipula
tion, expanded so as to be adapted to the facts. 
” Seven working days are to be allowed for unload
ing the ship at the port of discharge, and ten days 
on demurrage at 351. day by day.” This puts the 
present case exactly on a parallel with that of 
Straker v. K id d  and Co., and I  therefore, for the 
reasons given in the judgment in that case, hold 
that the defendants are liable for the three days 
demurrage claimed by the writ, making 1051., and 
give judgment accordingly with costs.

From this judgment the defendants appealed.
M ay  4,16, and 17.— Butt, Q.C. and Mathew for 

the defendants.—The terms “ all other conditions 
as per charter-party ” must be held to mean such 
conditions as are applicable to these goods. I f  
the meaning is not restricted in this sense the 
contract becomes unreasonable ; the holder of the 
bill of lading becomes liable for the delay of a 
third party. But the default of this third party is 
as between the shipowner and the other consignees 
the default of the shipowner. The ship cannot be 
said to be ready to unload as regards the defen
dants until she is in such a state that they can 
reach their goods, and the lay days do not begin to 
run against the defendants untilthe ship is ready 
for them to remove their goods.

A. L . Sm ith  and B . T. Beid  for the plaintiffs.— 
The bill of lading incorporates the charter-party 
so far as the same is applicable to the subject of 
the contract in the bill of lading, that is, such 
clauses as refer to the carriage and delivery of 
these goods. Therefore the condition that all 
goods are to be cleared in fourteen days refers to 
these goods, and therefore the holder of the bill of 
lading is liable when there is no default of the 
shipowner. The consignees are in the position of 
co-sureties ; they contract that the ship shall be
i t  overlooks the nature and effeot of suoh a stipulation as 
was contained in the b ill of lading in those oases, and as 
is contained in the b ill of lading now in question. My 
judgment is, therefore, for the plaintiff for two days’ 
demurrage at 301. per day, and costs.

Judgment for the plaintiff.
S o lic ito rs  fo r  p la in t if f ,  Hollams, Son, and Coward.
Solic itors fo r defendants, Stocken and Jupp.
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clear, or they will pay. The argument ab incon- 
ven im ti is not on the side of the defendants; and 
in any case this is a contract, and must be kept, 
and the hardship is no answer. They cited

Wegener y. Smith, 15 C. B. 285; 24 L. J. 25, C. P . ;
Chappell v. Comfort, 10 C. B. N. S. 802 ;
Gray v. Carr, 1 Asp. Mar. Law Cas. 115; L. Rep. 6

Q. B. 522; 25 L. T. Rep. N. S. 215; 40 L. J.
257, Q. B .;

Thiis y. Byers, 3 Asp. Mar. Law Cas. 147; L. Eep.
1 Q. B. D ir. 244 ; 34 L. T. Eep. N. S. 526 ; 45
L. J. 511, Q. B.

Rogers v. Hunter, Moo. & M. 63 ;
Dobson v. Droop, Moo. & M. 441;
Fry v. Chartered Bank of India, L. Eep. 1 C. P.

689 ; 14 L. T. Rep. N. S. 709 ; 35 L. J. 306, C. P . ;
2 Mar. Law Cas. 346.

Our, adv. v u lt.
Ju ly  2 .— The following judgments were 

delivered :—
T hesiger, L.J.—I  am of opinion that this appeal 

should be dismissed.
By the terms of the bill of lading the con

signee is only to receive his goods on the pay
ment of freight for them, and on the fulfilment 
of all other conditions as per charter-party. 
Among these conditions is that by which the 
shipowner stipulates for payment of demurrage 
at » fixed rate in the event of the vessel carrying 
the goods being detained beyond the working 
days allowed by the charter-party. The language 
used, if construed according to its natural 
meaning, imports a liability on the part of the 
consignee for demurrage co-extensive with the 
liability of the charterer, and the court ought not 
to depart from what is the natural meaning of 
words selected by the parties to the contract, 
unless compelled by strong reasons or distinot 
authority. In  Wegener v. Sm ith  (15 0. B. 285; 
24 L. J. 25, C. P.) the words of the bill of lading 
were substantially the same as here, viz., “ against 
payment of the agreed freight and other conditions 
as per charter-party,” and the construction put 
upon them was that to which I  have referred. I t  
is true, as was pointed out in the later case of 
S m ith  v. Sieveking (4 E. &  B. 945; 24 L. J. 257, 
Q.B.), that there the demurrage sued for had arisen 
from the default of the defendant, but this fact 
was not even alluded to in the judgments of the 
learned judges who decided' the case, and 
was not the ground of the decision. In  G ray  v. 
C arr (1 Asp. Mar. Law Cas. 115; L. Eep. 6 
Q. B. 522) the words were “ he or they paying 
freight and all other conditions or demurrage 
(if any should be incurred) for the said goods 
as per the aforesaid charter-party,” and although 
the Court of Exchequer Chamber decided 
against the shipowner on the ground that the 
claim set up by him for damages for short 
loading was not provided for under the term “ dead 
freight” used in the charter-party, so that the 
case is not a direct authority upon the point under 
consideration , yet, inasmuch as the majority of the 
court, consisting of four out of six judges, were of 
opinion that under the words “ all other conditions 
as per the aforesaid charter-party ” the holder of 
the bill of lading would have been liable for dead 
freight if any had been payable, the case at least 
indirectly confirms the authority of Wegener v. 
S m ith  {supra.) The c.ases of Chappel v. Comfort 
<1° O-B, N.S. 802), F ry y .  The Chartered Mercan
tile B ank o f In d ia  (L. Eep. 1 C. P. 689 ; 2 Mar. 
LfiW Cas. O.S. 346), and S m ith  v. Sieveking

(4 E. & B. 945) which have been cited on behalf 
of the defendants in the present case, so far 
from weakening the authority of Wegener v. 
Sm ith, appear to me to tend still further to 
strengthen it. In  each of them the reference to 
the charter-party contained in the bill of lading 
was either expressly by the use of the words 
“ freight as per charter-party,” as in the two first 
cases, or impliedly by the use of the words 
“ paying for the said goods as per charter-party,” 
as in the last case, limited to the condition in the 
charter-party relating to freight, and was held to 
be made simply for the purpose of ascertaining 
the rate of freight, and not for the purpose of im
posing an obligation upon the holders of the bill 
of lading to perform the conditions of the charter- 
party generally. In  none of these cases was any 
doubt thrown upon the correctness of the decision 
in Wegener v. Smith, while in Sm ith  v. Sieveking it 
is expressly approved of, and the court in 
referring to the language of the bill of lading 
says: “ This plainly indicated to the consignee 
that before he was entitled to the delivery 
of the goods he was bound to make a pay
ment beyond the freight; and there was a 
reference to the charter-party for some condition 
to be performed beyond the payment of freight. 
That condition was payment of demurrage, and 
the bill of lading was construed as if it had ex
pressly made the payment of demurrage a con
dition on the performance of which the goods 
were deliverable. The consignee accepting the 
goods under such a bill of lading could not escape 
the payment of demurrage by denying his liability 
to pay it.” The true result of the authorities, 
therefore, is that a bill of lading, in which the 
words “ and all other conditions as per charter- 
party ” follow the expression “ on paying freight ”  
or “ paying for the said goods,” or similar ex
pressions, imports a liability on the part of the 
consignee of goods under the bill of lading to pay 
the demurrage stipulated for by the terms of 
charter-party to which it refers.

I t  is said, however, on the part of the defendants, 
that the present case is distinguishable from those 
of Wegener v. S m ith  and Gray v. Carr, by the 
fact that in them the bill of lading comprised 
the whole cargo, while here it  comprises only a 
portion of the cargo; but, with the exception of 
an observation of Maule, J. (made in the course 
of the argument in the former case), I  can find 
nothing which would justify me in supposing that 
such a distinction exercised any material effect 
upon the decisions in those cases, and the absence 
of any reference in the judgments to it  is an 
argument against its existence. For myself, I  
feel a difficulty in seeing how the construction of 
a bill of lading, which on its face may not, and in 
many cases will not, prove the fact whether the 
goods to which it refers do or do not constitute 
the whole cargo of a chartered ship, can, upon a 
point like that under consideration, alter according 
to whether the parol evidence establishes that fact 
in the affirmative or negative. One view by which 
it is suggested that this difficulty is met is that the 
construction is not altered, but that the conditions 
of the charter-party are to be read into the bill of 
lading not absolutely, but with reference to the 
goods which are the subject of it; and that, just as 
the freight, if regulated by the charter-party, 
is proportionate to the goods carried under the 
bill of lading, so the demurrage is to be divided
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among the consignees in proportion to the value 
of their goods. But this view, by attempting to 
remove one difficulty, raises another; for it would, 
if adopted, be incapable of being worked out as a 
matter of convenient practice. I t  is impossible o 
suppose that a shipowner whose ship has been 
detained beyond the lay days could in 
assert liens or bring actions against all the bill o 
lading holders for proportionate amounts ot e- 
murrage, ascertained by a sorb of average stae- 
ment; and the result would therefore be that a 
clause in the bill of lading, which would appear to 
have been inserted for the very purpose of secur
ing the liens to which the shipowner is en i  
by the charter-party, would become practica .y 
inoperative. Another view presented is, that 
working day under the charter-party mus 
allotted among the consignees of the cargo 
proportion to the amount of cargo to be resP 
tively received by them, so that, if in Pre _ 
case there had been seven consignees ot the e g 
in equal portions, then there being seven worKing 
days left for unloading at the port of discharge, 
each consignee would be entitled to one ay 
unloading, and would only be liable for demurr g 
it he exceeded, and to the extent that he excee 
that one day. Bub thi3 view is as unpractic 
the other to which I  have just referred, and ’
if adopted, lead to the same consequences- 
is in reality no practicable middle course b 
the right of the shipowner to treat each cons g 
as liable in  solido for the demurrage securea y 
the charter-party, and the right of t ie ,
lading holder to have his goods eD,tire,^, artv 
from the conditions contained in the char P ? 
as to demurrage; and, even if a middle course 
were practicable, the parties to the bill &
contract could only be held to have adopted it y 
giving a strained interpretation to m  
used by them. But then it has been urged 
upon us that the inconvenience ana _
ship which would arise if the consign . , 
small parcel of goods were held liablefor 
demurrage under the charter-party affor £
Practical argument against the c0Rftr i infci£fs. 
the bill of lading contended for hy the P 
This might be ho if it were P °*f bl® J ^ t h e  
the bill of lading so as to exclude altog j j fcjon 
condition as to demurrage; but, if  vp a]readv 
*nust be included, as for the reasons I  , • v 
given, I  think it must, and the words byjffhic ^  
is included in their natural meaning 1 ’
I  also think they do, that the conditio
read as if it had been introduced into 0£
lading, while any other construction o ^
lading would lead to an utterly imP ,j 
result, the argument founded upon j „ nee
inconvenience and hardship to tb „(.artlinti 
becomes of little force. I t  is no docb court
consequence if the construction wbicn _ as
Puts upon the bill of lading is the tru e° Tjr’ett,
?  bas been suggested, and as I  understand Bre^, 
L.J. holds—the shipowner can recover more
rage against all as well as against over
°t the consignees, so that he may b P party 
and over again. I f  the words of the ch . a
are to be read into the bill of laaing and
manner as that reference to the charter-p > ej,_ 
t(i what is done under the obarter-p in, 
cept for the purpose of reading tb w0Uld 
cannot be made, such a consequence
follow; but in that case Leer v- * aie

Taunt. 387) becomes an authority that, not
withstanding that consequence, the consignee 
is liable for the entire demurrage; and Leer v. 
Yates, notwithstanding the dissent from the doc
trine laid down in it expressed by Lord Tenterden 
in the cases of Rogers v. H unter (M. & M. 63) and 
Dobson v. Droop (M. & M. 441), still stands as an 
authority.

But on the other hand, without taking upon 
myself to express an opinion upon a point which 
is not directly before us, especially in the face 
of the opinion of Brett, L.J., 1 must at least say 
that I  do not think it altogether clear that, when 
a bill of lading stipulates that a consignee under 
it is to have his goods on payment of freight, and 
on the performance of all other conditions of the 
charter-party, and in point of fact all demurrage 
due under the charter-party has been paid to the 
shipowner by some other consignee under a similar 
bill of lading, so that the condition in the charter- 
party as to demurrage has been performed, although 
not by the particular consignee, that fact would 
not constitute in equity, if not at law, a defence to 
an action for demurrage brought against the first 
consignee. Be this how it may, I  feel bound, by 
the language of the contract between the parties 
in this case, to hold that the plaintiffs were entitled 
to recover against the defendants the demurrage 
claimed, and consequently that the decision in 
their favour by the learned judge in the court 
below was right, and should be affirmed.

C o t t o n , L.J.—I  entirely agree in the decision 
and also in the reasons which have been given 
by Thesiger, L. J. for the conclusion which he has 
arrived at. The real question we have to decide 
is this, What is the contract and the consequences 
of the contract entered into between the defendant 
and the shipowner by means of this bill of lading? 
Now, I  have considered for some time whether or 
not a distinction might be drawn in this case 
in consequence of its being a bill of lading of part 
only of the cargo, and whether we should intro
duce with all its consequences those condition« 
of the charter-party which are relied upon into the 
bill of lading; but I  find it impossible, according 

ordinary and usual rule of construction, to 
come to any other conclusion. This is simply a 
Question of construction, subject to any decisions 
which have laid down rules for our guidance, and 
subject to which we must always consider the 
meaning where parties have expressed themselves 
in an ambiguous way whibh is capable of two 
meanings, and carry into effect the intention of 
the parties with regard to the contract they have 
entered into; but the words, to my mind, of the 
Rill nf lading, combined with the charter-party, 
are sufficiently clear to establish that the plain
tiffs in this case are right The bill of lading is 
this • “ paying freight for the same goods, and all 
other conditions as per charter-party.” That, of 
course, must be performing a 1 other conditions 
a8 per charter-party. Now, here we have an 
express provision in the charter-party that the 
shipowner shall have an absolute lien on the 
caruo for all freight, dead freight, and demurrage. 
I t  is impossible not to import that into the con
tract entered into by the bill of lading without 
reiecting those words, “ all other conditions. 
We are not entitled to reject them unless there 
is something manifestly inconsistent. The 

generally is on the cargo, and on every 
part ^of i t ;  and although the bill of lading
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refers to one part of the cargo, yet my 
opinion, as a matter of construction of 
the contract between the parties, is that the 
condition shall be introduced, and being intro
duced there is a lien on every part of the cargo for 
demurrage, and therefore on the construction of 
the contract the plaintiff is right. I f  parties 
choose to make these contracts they must take the 
consequences, and not come to the court to enforce 
an unnatural construction of words simply for the 
purpose of avoiding an inconvenience which 
possibly they may not have conceived, but which 
is the result of a fair construction of the contract 
into which they have entered. As regards the 
questions whether the plaintiffs could recover 
from each holder of a bill of lading the full amount 
of the demurrage, the question does not arise 
before us; therefore I  think it better not to ex
press any opinion upon it, though I  do not in 
any way express dissent or any opinion either way 
on that point. We have simply to consider this, 
whether or no the plaintiffs have or have not, 
under their contract with the defendants, a right 
to recover the sums sued for, and in my opinion 
they have.

B rett, L.J.—I  must confess I  have struggled 
loDg and hard to be able conscientiously to differ 
from the judgment, but I  have not being able to 
do so, and notwithstanding the somewhat 
astounding results to which the decision brings 
one, in consequence of what I  cannot help think
ing ( I  suppose for some good business reason) the 
obstinate persistence of merchants to accept bills 
of lading in this form, I  cannot differ from the 
decision, and the reason why is this, that I  think 
one would be obliged to break too many settled 
rules of law. The bill of lading is taken “ on 
paying freight for tho same goods, and all other 
conditions as per charter-party.” I  tried in 
Gray v. C arr (1 Asp. Mar. Law Cas. 115, 120;
L. Hep. 6 Q. B. at p. 533) to give what I  thought 
was a reasonable interpretation to those words 
“ and all other conditions as per charter-party.” 
but my interpretation was not accepted by 
the majority of the court; and I  take the 
decision in Gray v. Carr to have been that 
those words in a bill of lading are to be 
treated as words of reference to the charter- 
party, and that they therefore introduce into 
the bill of lading every condition that is in 
the charter-party by way of reference; so that 
they bring into tho bill of lading every condition 
of the charter-party in its terms, and make every 
one of those conditions part of the bill of lading, 
as if they had been originally written into it. But 
then there is another rule which applies, which is, 
that if, taking all the conditions to be in the bill 
of lading, some of them are entirely and abso
lutely insensible and inapplicable, they must be 
struck out as insensible, not because they are not 
introduced, but because being introduced they are 
impossible of application. Tho bill of lading must 
therefore be considered as if all the conditions 
of the charter-party had been absolutely written 
into it originally, and then we have a bill of lading 
in this form : Fourteen working days for loading 
and unloading, and ten days on demurrage. Now, 
it is impossible to say that that condition is not 
applicable to a bill of lading, although the bill of 
lading represents only part of the cargo. I t  is 
applicable, although it seems strange that a person 
should enter into such a contract. Now, what is

the next rule ? The bill of lading claims to be a 
contract between the shipowner and the person 
taking the bill of lading. There is no relation at 
ail between the holders or takers of other bills of 
lading and any one holder of a bill of lading. There 
is no relation between them at all. They are not 
co-sureties. I t  therefore seems to me that, when 
it is said wo can look at all the bills of lading and 
then divide the days of demurrage or the lay days 
between them we are looking at other bills of 
lading which cannot be put in evidence. They 
cannot be received in evidence in an action be
tween the shipowner and the holder of a bill of 
lading; and therefore, when it is said that the 
bill of lading represents a part of the cargo, and 
that the other bills of lading are in the same form, 
we break the rule which forbids us to look at 
them ; for we do not know whether the other bills 
of lading are in the same form at all. Then what 
is the contract represented bv the bill of lading 
with the stipulation in it? I t  seems to me that 
the cases of Randall v. Lynch  (2 Camp. 352), Leer 
v. Yates (3 Tannt. 387), and particularly the late 
case of T h iis v . Byers (3 Asp. Mar. Law Cas. 147), 
show what the contract is when that contract is in 
this form. I t  is not that the holder of the bill of 
lading will discharge his cargo within a reasonable 
time after he is able to do)so ; it is that, if the ship 
is not able to discharge the whole of her cargo 
within the given number of days after she is at the 
usual place of discharge, the holder of that bill of 
lading will pay a certain sum for each day beyond, 
however the delay may be caused, unless it is by 
default of the' shipowner; he has made himself 
liable to pay the demurrage. That is stated to 
be so in Th iis  v. Byers (3 Asp. Mar. Law Cas. 
147). Therefore the holder of a particular bill of 
lading is bound to pay according to thatcontract’for 
every day beyond the days during which the ship 
remains with the cargo in her, unless that is 
caused by the fault of the shipowner.

Now, in the case before us there is no fault 
on the part of the shipowners. The delay might 
be caused by accidents over which none of the 
holders of the bills of lading had any control, 
or it may have been caused—although it is 
not so found—by delay of the holders of cargo 
above that of the defendants. But even sup
posing it is by their neglect, in the contract 
between the shipowners and the defendants, 
there is no stipulation about the negligence of 
other people. The defendants are to pay unless 
it  is the fault of the shipowners. The negligence 
of the holder of the upper cargo is not the fault 
of the shipowners ; therefore the negligence of 
owners of the upper cargo would be one of those 
negligences the consequence of which the defen
dants have undertaken to pay for. Therefore, 
whether the owners of the upper cargo were 
negligent or not, it seems to me that on their 
contract the defendants must pay. I f  I  could 
arrive at an opposite conclusion I  would, for 
I  do not share the doubt of Thesiger, L.J. I  
think that, if the holder of a similar bill of lading 
had been called upon to pay the whole demurrage 
to the shipowners, the holder of another bill of 
lading, if sued, could not set that up as a defence. 
That defence would arise in respect of a contract 
with which he has nothing to do, and he would 
have no right to prove that other and wholly 
independent contract; and therefore I  accept the 
proposition that it would be no defence to the
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defendant, the owner of the bill of lading, to say 
that the shipowner had been paid the same sum 
by all other holders of bills of lading for cargo in 
the ship. This must follow if people will make 
such contracts. Therefore I  think that we are 
bound to follow the decision of the court in Leer 
v. Yates (3 Taunt 387). I  cannot do so without 
considerable hesitation, when I  know what judges 
of the authority of Lord Tenterden and Sir James 
Mansfield thought upon the matter. We have to 
decide upon a conflict of authority, and I  prefer 
the decision in Leer v. Yates (3 Taunt. 387) to 
that in Rogers v. H unter (Mood. & M. 63) and 
Dobson v. Droop (Mood. &  M. 441).

There is another solution of the problem which 
has been ingeniously suggested by Mr. Maclachlan 
in the last edition of his book, at page 496, 
where he suggests that there are two elements 
which enter into this question, namely, time 
and amount; and he proposes a solution some
what between Sir James Mansfield and Lord 
Tenterden ; but it seems to me that his solution 
would break the rule and cannot be admitted, and 
therefore, although I  accept the result that the 
shipowner, where there are this number of con
tracts, may sue each and every one of the holders 
of the bill of lading, and recover against each and 
every one of them, I  also accept the result that 
no one of the holders of bills of lading can defend 
himself by saying that others have paid before 
him or may be made liable to pay behind him. 
He has nothing to do with those independent 
contracts, he is bound by his own contract—a 
written contract in terms—and he must pay if the 
circumstances have arisen. Nothing can relieve 
him but the fault of the shipowner. I t  has sug
gested itself to me that, if the holder of the bill of 
lading of the upper cargo were to delay the ship 
by unreasonable delay, it is possible that the 
holder of the cargo under his might have an action 
against him for injury to himself by reason of that 
delay. I t  may be they owe that duty to each 
other that no one of them shall negligently delay; 
but there may be difficulties iu bringing such an 
action. He may not have notice of the contract, 
or there may be other difficulties; still I  think it is 
possible he may have that remedy—it is reason
able, but to my mind he certainly can have no 
other; he cannot maintain an action against 
the others for contribution. So that I  accept the 
whole consequence that was seen by Sir James 
Mansfield in Leer v. Yates (3 Taunt. 387); but at 
the same time I  think the rules of law oblige us to 
say that the holder of each bill of lading is liable 
if the ship is delayed beyond the number of days 
allowed in his bill of lading. Therefore I  think 
that the judgment of Lush, J. is correct, andiuust
he affirmed.

Judgment affirmed.

Solicitors for the plaintiffs, Hollams, Son, and 
Ooward. . ,

Solicitors for the defendants, Plews, Irv ine , and 
Hodges.

M ay  30,31, June 1 and 4,1878.
(Before B rett, Cotton and T hesiger, L.JJ.) 

K altenbach v. M ackenzie .
Marine insurance— Constructive tota l loss—Notice 

o f abandonment.
Notice o f abandonment is a condition precedent to 

a claim fo r  a constructive total loss, except in  the 
one case where such notice could not possibly be 
o f any benefit to the underwriters.

P la in tiff ’s vessel was insured w ith  the defendants on 
a voyage from  Saigon to Hong Kong. The ship 
sailed fro m  Saigon on 14th Jan. 1871, and on the 
22nd she struck upon a bank, and was damaged. 
On the 24th she was towed to Saigon, and dis
charged her cargo. She was then surveyed, and 
the surveyors recommended she should be sold. On 
7th Feb. the owners’ house a t Singapore made up 
the ir minds to sell, and wrote to the captain to 
that effect. On 11th Feb. the ship was condemned, 
and on the 23rd  was sold. On 27th Feb. the 
Singapore house wrote to their agents in  London, 
stating the survey and that the ship had been 
sold, and directing them to in fo rm  the under
writers in  London. On W th March the p la in t if f ’s 
f irm  claimed fo r  a tota l loss against the under
writers.

Held  (reversing the decision o f the C. P. Div., 
drove, Denman, and Lopes, JJ.), that notice o f 
abandonment was necessary, that no such notice 
was given, and that p la in t if f  was consequently not 
entitled to recover.

Potter v. Bankin (18 L. T. Rep. N . S. 712; 22
L . T. Rep. N . S. 347) distinguished.

A ppeal from a decision of the Common Pleas 
Division.

The action was on-a nolicy of marine insurance, 
claiming as for a total loss.

The defendant paid money info court for a 
partial loss.

The facts proved at the trial were as follows: 
The plaintiff is a partner in the firm of Kalten

bach, Engler, and Co., who carry on business at 
Paris, Singapore, and Saigon. In  1867 they 
became the owners of the ship A dm ira l Protet, of 
which the plaintiff was the only registered owner, 
the other members of the firm being foreigners.

On the 4th Oct. 1870 the A dm ira l Protet was in
sured nnder Lloyds’ policy, for 40001. for a voyage 
from Saigon to Hong Kong, the policy being made 
in England in consequence of the Franco-Prussian 
war.

On the 14th Jan. 1871 the shipsailed from Saigon 
with a cargo of rice; and on the 22 ud Jan. she went 
ashore on Britt’s Shoal, and sustained great injury. 
She was floated off the same day, and on the 24th 
she was towed into Saigon, and discharged her 
cargo. She was then surveyed, and the sur
veyors, on the 3rd Feb., made their report, recom
mending that she should be sold.

On the 30th Jan. 1871 the plaintiff’s house at 
Saigon wrote to the house at Singapore, giving 
particulars of the disaster, and stating that the 
condemnation of the ship was highly probable.

On the 3rd Feb. the surveyors’ report having 
been made, the master of the vessel wrote to the 
Singapore firm stating the survey and that it was 
recommended that the vessel should be sold. On 
the 7th Feb. the firm at Singapore wrote to the 
master of the vessel, stating that they thought it
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best that he should follow the advice of the 
surveyor and let the vessel be sold.

On the 20th Feb. the Singapore firm reoeived a 
letter from Saigon as follows :

Yon may depend that  Adm iral Protet average documents 
w ill be made w ith the utmost care. We w ill do all in our 
power to avoid trouble on behalf of the underwriters. 
The Admiral Protet w ill be sold on the 23rd.

The ship was sold on the 23rd for 1600 dollars.
On the 27th Feb. the Singapore firm wrote to 

Messrs. Im  Thurn and Co., the plaintiff’s agents 
in London, as follows :

We are sorry to inform you that, at a survey held on 
the Adm iral Protet in the Government dock at Saigon, i t  
has been found that the damages are bo serious that i t  
would cost from 18,000 to 20,000 dollars to repair the 
Bame, and that the repairs would take four months’ time, 
as Government cannot place the dook at the ship’s dis
posal for such a length of time, the same being more 
specially reserved for repairing ships of war. Considering, 
also, that in her present state she could not sail for some 
other port for repairs, and as the costs of repairs would 
have exceeded the amount insured on her, the surveyor 
recommended that the Admiral Protet should be sold on 
account of the underwriters, and the sale was to take 
place on the 23rd Feb. We do not know as yet how the 
sale has turned out. K indly inform the underwriters.

On the 11th March the owners gave notice that 
they claimed for a total loss. This claim was 
resisted by the underwriters on the ground that 
notice of abandonment was necessary, and had not 
been given to them by the owners.

A t the trial Lord Coleridge, C.J. nonsuited the 
plaintiff, on the ground that notice of abandon
ment was, under the circumstances of the case 
essential, and that there was no evidence of any 
such notice having been given.

A  rule n is i for a new trial was afterwards ob
tained by the plaintiff on the ground of misdirec
tion.

The Common Pleas Division made this rule 
absolute.

The defendant appealed.
The case in the court below is reported ante. p. 

15; 38 L. T. Rep. N. S. 942.
B utt, Q.C., Uohen, Q.C., and Uollam s, for the 

defendant.—There was plenty of time between the 
7th and 23rd Feb. for the Singapore firm to com
municate with the underwriters, and there was no 
necessity for an immediate sale. The Singapore 
house had all the materials before them for the 
purpose of making their election whether they 
would abandon the vessel or not, and they ought 
as a matter of law to have given notice of the 
abandonment within a reasonable time. They 
cited.

Potter v. Rankin, 2 Asp. Mar. Law Cas. 65 -18 L T 
Kep.N. S. 712; 22 L. T. Rep. N. S. 317; L. Rep.
6 E. & I .  App. 83;

King v. Walker, 9 L. T. Rep. N. S. 259 ; 33 L. T. 
Ex. 167, Ex. Ch. 325; 1 Mar. Law Gas. O. S. 384 •

Farnworth v. Hyde, 12 L. T. Rep. N.S. 231; 34 L. J. 
207, C. P .; in error L. Rep. 2 C. P. 204; 15 L. T. 
Rep. N. S., 395 ; 2 Mar. Law Cas. O.8. 187, 429;

Stringer v. English, Ac., Insurance Company, 22 L.T 
Rep. N. S. 802; L. Rep. 4 Q. B. 677; Mar. Law 
Cas. O.S. 440;

Wallace v. Fielden (The Oriental), 7 Moo. P C. 
398;

Proudfoot V. Montefiore, 16 L. T. Rep. N. S. 585; L. 
Rep. 5 Q. B. 511; 2 Mar. Law Cas. O.S. 512.

Sir I I  James, Q.C., W. W illiam s, Q.C., and 
J. G. Mathew, for the plaintiff, contended that no 
notice of abandonment was necessary, and if it

v .  M ackenzie . [Ct. of App.

was necessary, that sufficient notice had been 
given. They cited.

The Cobequid Marine Insurance Company v. Bar. 
teaux, 2 Asp. Mar. Law Cas. 536; 32 L. T. Rep. 
N.S. 5,10; L. Rep.6P.C. 319;

Roux v. Salvador, 3 Bing. N. C. 266 ;
Dent v. Smith, 20 L. T. Rep. N. S. 868; L. Rep. 4 

Q.B. 414 ; 3 Mar. Law Cas. O.S. 257.
B bett, L  J.—Two questions are raised in this 

case: first, whether notice of abandonment was 
necessary; and, secondly, whether it was given in 
time. I t  seems to me that, before going into the 
particulars of the case, I  ought to state what my 
view of the law is.

I  agree that there is a great difference 
between abandonment and notice of abandon
ment, and I  agree with what has been said 
by Lord Blackburn, that the doctrine of notice 
is not peculiar to a policy of marine insur
ance. I t  is part of the doctrine of indemnity, and 
wherever persons have entered into a contract of 
indemnity, and claim an absolute indemnity, there 
must be an abandonment and a notice of abandon
ment. The doctrine of abandonment can only arise 
where the assured claims for a total loss. There 
are two kinds of total loss : 1, actual; 2, con
structive ; but in both the assured claims for a 
total loss, and abandonment must take place in 
both. For instance, if there is a total loss, and, 
as was said by Lord Abinger, the ship has become 
a wreck or mere congeries of planks, or some
thing remains of the cargo which is not the goods 
themselves but the remains of goods, there must 
be abandonment; but if there is an actual total 
loss there is, of course, no abandonment, because 
there is nothing to abandon. But in cases of 
constructive total loss notice of abandonment is 
necessary. How came that doctrine to arise P 
Some judges have said that it is a necessary 
equity. I  doubt whether that is the origin of notice 
of abandonment. I  think it was introduced by the 
unanimous consent of shipowners and under
writers, and has therefore become part of their 
contract. I  think, therefore, that being part of 
the contract, the notice of abandonment is 
a condition precedent to a claim for a con
structive total loss. Now, a loss may occur 
in any part of the world, and losses frequently 
occur in places where the underwriter has no 
power to get notice of the loss except from 
the assured, and there might be great danger that 
the owner of the ship or goods might take his 
own time to consider what to do, and to wait and 
find out whether the markets were likely to rise or 
fall before he arrived at any decision, and this is 
the reason why in all cases it is made a part of 
the contract that, when there is a claim for con
structive total loss, notice of abandonment must 
be given. That being so, and this being made 
part of the contract, then came the office of the 
judges, as disputes arose as to when notice of 
abandonment must be given. I t  was questioned 
whether or not the notice must be given when the 
assured first heard of the loss, and the judges 
decided that the assured must have reasonable 
time to ascertain the nature of the loss. For 
instance, if the owner hears that his vessel is 
damaged, that is not sufficient information; he 
must know the nature of the damage. I f  he hears 
that his ship is captured in the time of war, then 
it is obviously a total loss. I f  he hears that his 
ship is stranded with her bottom out and her
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back broken, yet s t i l l  is in  existence, bu t is in  such 
a state tha t any reasonable man must know 
she is in  im m inen t danger of being u tte rly  lost, 
then he m ust at once give notice of abandonm • 
W hen he hears tha t the damage is such as 
cause im m inen t danger of total loss, then he 
give notice o f abandonment: but i f  bis in ^°l' . 
be otherwise, then he can have a reasona 
to w ait. Notice of abandonment is a con 
precedent, and m ust be given d irec tly  a±t^  
assured knows tha t his ship is in  so dange 
condition as to be like ly  to prove a to ta l loss , 
bu t in  cases o f uncerta inty a reasonab ® ,
allowed. B u t then there is this state of t  g 
be considered, when the ship and goods are P 
danger, and neither the assured nor i1 ? . „ qpi 
w rite rs  is a t hand. Then the captain of the vesse 
alone m ust a c t; indeed, under such circum-. ’ 
captains hove sold ship and cargo where 7 
not insured. A s a general rule, as to the p P 
of sale and the t it le  a captain can give, b f  £ 
he has in  h im self no r ig h t  w ithou t the c 
the owners; but, i f  i t  be a case of u r f e , • a tbe 
s ity, then he becomes an agent so as to 
owner o f the ship and goods. The ru le is then 
tha t, i f  the circumstances are sue 1 ij
reasonable person having au thority  wo >
then the captain can sell, and what he d° , 13 a
in g  on the owners. When, therefore, ■ _
constructive to ta l loss o f the ship or f? 1' j-  
cumstances m ay or may not have arisen J nofc 
the captain in  selling, and he may 0 , . , tbe 
have Hold. I f  the I r s t  in form ation which Uie 
assured has of the damage to his sh P *  
although i t  be not o f an actual to ta l loss by ^  
perils o f the sea, is accompanied a y d he 
form ation th a t the captain has sold ; fche
has done so ju s tifiab ly , tha t is th ®f  t'abandonm ent,
assured should g ive his notice of a wa3
In  the case o f Potter v. R ankin (ubi P ' COuld 
held tha t, where no possible ad£vabandonment, 
accrue to the assurer from  notioeo ony> and 
then such notice was a mere id*© oase
need not be given : b u t the decision 0Ould
went no fu rthe r. I  w ill not say that, • guch a 
be shown tha t the subject-matter notice of
condition tha t i t  would disappear o ^ m ;ght
abandonment could be given, . 6 _ \  c j  say  tha t 
not be excused from  g iv ing  notice; j  th in k
no th ing Bhort o f th a t would excuse ' „ against
to go fu rthe r would let in  a ll was
which the doctrine of notice of ab 
made pa rt of the contract. . .  was Un-

Now for the present case. i a j „ r  t-0 consider 
doubtedly badly in jured, and, in  or t r fal, we 
the ru lin g  of the learned judge a . in jured 
m ust take i t  tha t she was so becoming
tha t there was im m inent danger o con8tructive  
a to ta l loss— th a t she was, in fact, 00ndition 
to ta l loss; th a t is to say> t v,eir duties
that i f  the owners I f t l r  a constructive
they m ig h t have claimed as *° . state o f
to ta l loss, which m ust be the e r Dnotice of 
th ings before a sale takes P'aoh assured was 
abandonment is given, and that n  \ was
entitled to abandon. The question £r om
the assured excused by the ciro be give
g iv ing  notice of ¡abandonment r U  given, was 
such notice? (3) I f  such n0tic® ^ ned before us 
[ t  g iven in  legal tim e ? I t  was g but j  am of 
tha t the ship was an actual tota » b t that she 
opinion th a t there is not the least douo

was not. I  th in k  we m ust say tha t she was a 
constructive to ta l loss, and tha t the circumstances 
were such tha t the owner had a r ig h t to consider 
tha t the costs o f repa iring  the vessel would be 
greater than the value of the vessel, and tha t 
therefore there was im m inen t danger of a to ta l 
loss, and tha t at the tim e o f the inspection of the 
vessel he would make such an election as any 
reasonable man would make, and that then he was 
bound to give notice of abandonment unless he 
was excused by the circumstances of the case. 
The owners were a firm , some at Singapore, 
and some at Saigon, and I  th in k  tha t the firm  
at Singapore were the owners who were bound 
to act. They received in form ation on the 
7th Feb us to the condition o f th is ship, 
and I  th in k  tha t they did not receive m aterial 
‘in form ation after tha t time. I  th in k  the 
inform ation they received was such that, unless 
they were otherwise excused, they were bound to 
nnr nnon it, as upon in form ation o f the im m i
nent danger of the vessel. That being so on the 
7th Feb ,°tbe ship was not sold, and therefore th is  
case is not w ith in  Potter v. R ankin  (ubi sup.). 
Then arose a dispute as to whether or not the firm  
at Singapore ought to have made a communica
tion  by telegram to  the underwriters m London, 
r t  tv,e telegraph was in  use, and was known to be 
so bv the firm  at Singapore, then I  th in k  tha t 
thev ouo’h t to have made use of th is means of 
communication; but, i f  i t  were not so, then they 
would be justified in sending a le tter. There was 
no evidence which could w arrant a ju r y  m  saying 
tha t the ship would have perished before an 
«n«wer could be received; and therefore tha t 
auestion d id  not arise. They ought to have sent 
„n o tic e  of abandonment to  the underw riters as 
soon as was possible, i '  they were on ly bound to 
send th is  notice by post, then they had no r ig h t 
to  Pt an unreasonable tim e elapse before sending 
t  1 do not th in k  tha t they intended to  con
sider the rise or fa ll of the m arkets; but, instead 
o f sending the notice to the underwriters or the ir 

t-hev on ly communicated w ith  the owner at 
Zurich and therefore failed to give notice of 
abandonment. None of them made up the ir m inds 
v  tim e to give notice of abandonment, nor d id  
the y ‘send* i f  in  due time. The only mode of 
abandonment under a po licy of marine assurance 
is to give notice, and here I  th in k  thac the evi
dence was tha t the assured did not g ive notice of 
abandonment in proper tim e ; and tha t therefore 
aoanuu m  his decision, and the
Lord  Coleridge w B ]. fchink thafc they car.

d-‘ dS the1 words of Lord Blackburn in Potter v. 
ned the farther than the decision
^ r i r e d ,  a id  fu rthe r t o n  Lo rd  B l.n k b « ,«

PnrTON L. J.— The question raised in  th is case is 
whether w  not Lord Coleridge was r ig h t m  his 
decision. A lthough the claim  was fo r a to ta l loss, 
the ship s t i l l  existed as a ship, and we mus con- 

, uat the damages were such as to constitute 
‘ “ « t o  . 0» !  lo»s. W t o .  . h .  damages 

to a shi?p are such tha t the owner can trea t her as
* fol Toss or else repair her, he has a r ig h t  to 

d e l which course he shall pursue ; and i f  he has 
elected to  treat her as a to ta l loss, he m ust transfer 
fn the underw riter the ship or th in g  insured 

has not quite perished. As a general ru le  
hfihmu^t give notice of abandonment as soon as he 
E L  received in form ation of the condition in
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which his ship is; and I  think there are two 
reasons for this rule; the first is, that when he 
has once made his election to treat the vessel as a 
total loss, the underwriters can insist upon his 
doing so, and he cannot go back from his decision; 
and the second reason for his notice of election is, 
that the underwriters may do the best they can 
and make the most they can. I  think in this case 
that there was no evidence of great danger. I  
think that before the ship was placed in dock she 
was damaged considerably, but that the leaking 
was afterwards of a minor character, and such as 
to justify a jury in finding that she was not in 
imminent danger. I  think that notice of aband- 
donment was not given in due time, and that Lord 
Coleridge was right and the Court of Common 
Pleas was wrong, and that their decision must be 
reversed.

T hesiger, L.J.—I  am also of opinion that the 
judgment of Lord Coleridge was right.

In  this case the plaintiff seeks to recover for 
constructive total loss. I t  is impossible for him on 
the facts of the case to put his claim higher, and 
the underwriters do not contend that the facts 
proved were otherwise than sufficient to establish 
such a claim. That being so, the assured had to 
prove either that he gave notice of abandon
ment as soon as he received full information 
as to the state of the vessel; that is to say, as 
soon as he had all the materials to enable him to 
elect what course he would pursue, or to prove 
that the state of circumstances was such as to 
make a notice of abandonment unnecessary. 
Before Lord Coleridge the plaintiff adopted the 
latter alternative ; and it was there urged on his 
behalf that the sale was reasonable and prudent, 
that the communication of the fact of the sale could 
not have reached the underwriters in time for them 
to have given their orders, that the case was 
within the decision in Potter v. R a nk in  (ubi sup.), 
and that no notice of abandonment was necessary. 
Lord Coleridge assumed, as he was bound to do, 
that the sale was reasonable and prudent; but he 
held notwithstanding that the assured must give 
notice of abandonment, and I  agree with him. In  
the first place, it was a question of fact, 
whether or not it  was impossible to communicate 
with the underwriters in time. I  think even there 
the (assured has failed to establish the impossi
bility. On the 7th Feb. he was in possession of 
full materials to enable him to decide whether to 
abandon or not. There was a telegraph in exist
ence between Singapore and Europe; but I  think 
there is no need for us to decide on that question 
of fact. I  will assume that the question of the 
telegraph was one for the jury.

But then the question arises as to whether these 
facts bring this case within the decision in Potter 
v. R a n k in  (ub i sup.) in the House of Lords. And 
now to distinguish between that case and the present 
case. When, at the time of the assured electing to 
consider the vessel as a constructive total loss, 
there is no possibility of the insurer getting any 
advantage from a notice, then there is no necessity 
for the mere idle ceremony of giving notice ofaban- 
don ment. Lord Chelmsford says in Potter v. R ank in  
I f  Asp. Mar. Law Cas. 65 ; L. Eep. 6 E. & I. A pp.): 

In  Farnwortb, v. Hyde  (ub i sup.), under similar 
lrcnmstances of the loss of the ship insured, and 
f her sale having reached the assured at the same 
ime, it  was held that the underwriters were liable

for a total loss without notice of abandonment. 
This seems to place the rule as to notice of abandon
ment on a reasonable foundation. No prejudice can 
possibly arise to the underwriters from withholding 
a notice when it is wholly out of their power to 
take any steps to improve or alter their posi
tion.” Again, Lord Colonsay says. “ I  think 
that the reason of the thing tells us that where 
there is nothing substantially to abandon to the 
party to whom the notice of abandonment is given, 
and he could gain nothing by it, then it is ¡not 
necessary to give that notice.” And Lord 
Hatherley, remarks : “ I  apprehend, my Lords, 
that certainly no authority has been cited to 
show that this notice of abandonment is to 
be considered necessary in a case where no such 
advantage could possibly accrue to the under
writers. I f  the vessel be not really wholly lost, if 
it be only a constructive total loss, as it is termed 
(though that is perhaps not a very happy phrase), 
occasioned by the impossibility of effecting re
pairs, the cost of which will not exceed the value 
of the ship when repaired, then there being 
something in  esse to be handed over to the under
writers, it is necessary that they should be 
informed of this in order that they may have an 
opportunity of making the best use of what
remains............But in this case there is nothing
suggested, and nothing can be suggested (except 
one single point which I)w ill notice in a moment), 
as to any advantage that could have been derived 
by the underwriters from any such notice of a 
constructive total loss being given to them 
on the part of those who had insured.” I t  is 
said that there is something in Lord Black
burn’s judgment to extend the principle further ; 
but I  say that when the whole of Lord 
Blackburn’s judgment is read it does not help 
the plaintiff, and goes no further than the 
decision of the House of Lords, that when no part 
of the subject-matter is in existence, so that notice 
of abandonment could be of no advantage to the 
underwriters, then the assured may be discharged 
from giving such notice. When we think how far 
theprinciplesetup on the part of the plaintiff might 
be carried, we cannot hold in favour of such a con
struction.

Now, with regard to the facts of this case, there 
was no evidence to the effect that there was 
an absolute necessity of selling the ship, although 
she was a constructive total loss in this sense, that 
the cost of repairing her would be more than she 
was worth, but there was no evidence to show that 
if  the sale had been postponed for two or three or 
four months she was in danger of becoming an 
actual total loss. I  do not think that the plaintiff 
can say that the immediate necessity for sale 
excuses him from giving notice of abandonment. 
Then arises the question, Did the plaintiff in fact 
elect to abandon in reasonable time, and give 
notice of abandonment in reasonable time F The 
letters from the firm at Singapore to Kaltenbach 
at Zurich were only letters of information, and not 
notice of abandonment. I f  the letter of the 27th 
Feb. can be called a notice of abandonment, it  is 
at all events the first one. On the 7th Feb. the 
firm at Singapore had full information and 
materials to elect whether to abandon the vessel 
or treat her as a partial loss. Then the firm 
elected to abandon on the 7th Feb. or on the 23rd 
(the day of sale), or later. I f  on the 7th, then 
there are no facts by which the assured can
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account for the delay between the 7 th and the 
27th. I f  the election to abandon was made at a 
later date, then there is an assumption that tne 
plaintiff was called upon to elect before that ua e, 
and that his election was too late.

For these reasons the onus of proof was on e 
plaintiff, and he failed to give evidence ot election 
of abandonment or notice of abandonment in ue 
time; and I  am of opinion that Lord Colen ge
was r ig h t, and the court below wrong.

Judgment reversed.
Solic ito rs for the p la in tiff, P arker and Clarke,
Solicitors fo r  the defendant, Hollams, Son, and 

Coward.

M arch  5, M ay  15 and 16, 1878.
(Before B r e t t , C o tto n , and T h e s ig e r , L.JJ.) 

P ic k u p  v . T h e  T h a m e s  a n d  M ersey  M a r in e  
I n s u r a n c e  C o m p a n y  ( L im it e d ).

Shipping  — M arine  insurance — Seaworthiness — 
Onus probandi—Presumption—Misdirection. 

Under a plea o f unseaworthiness in  an auction on a 
policy o f insurance, the onus o f p roof les upon 
the defendants throughout, and is n? vef '  a8 
matter o f law, shifted to the p la in tiffs ; butwhe:re u  
is shown by the defendants that the vesse s or y 
after leaving port is compelled to re turn ansa e , 
or is to ta lly  lost, the shortness o f time between the 
leaving port and the damage or loss may rats 
presum ption that she was lost or damaged, not oy 
reason o f perils insured against, but by rGas0'iJ'. 
unseworthiness before sailing, which 
requires to be rebutted by the p la in tiffs  em. f ê cp  
and whether such presumption is to prevai
rebutted, is  a question fo r  the ju r y  only.

In  an action on a policy o f marine insura
evidence was that eleven days after learn 9 9 ,  
the vessel encountered bad weather, and Pw . 
in  a  disabled condition. The judge ̂ irec , .
ju ry ,  as a m atter o f law, that the 
o f seaworthiness was shifted f r ° m £ ?fe 
p la in tiff, and that i t  was fo r  p la in t if f  i°P ' , , ,
the ship was rendered unseaworthy by pe /  ^
sea encountered after sailing, and m sui e g

" e ld  that this was a  misdirection. ,  ,
W atson *. C lark (1 Dow. 336) distinguished and 

^p la in e d .
A ction against underw riters on a policy o ^ n s u r  
®jce on fre ig h t on a cargo o f rice shippe a
the ship Diadem, fo r a voyage from  Rangoon
Port in  the U n ited  K ingdom ; hefore

The case was tried  at the G uildhall belore
J- and a special ju ry . , t v,at the

The facts proved at the tr ia l showed tha t the
®hip sailed from  Rangoon, and tha t af had
ta ring  severe weather w ith in  eleven day > a

p u t back and re tu rn  to Rangoon. , j jer 
R'irvey which took place several Gays 
re tu rn  to Rangoon, her bottom was o i i an. 
Very  much worm-eaten, and tha t the rive rm  
Roon was much infested w ith  a specie

1 P i e t ?  uhpr  these facts, directed the ju r y -  
a m atter o f law tha t the space of eleven day 
suffic ient to  sh ift the burden of proof on Diain- 
of seaworthiness from  the defendants to . f 
t 'f f ,  and the ju ry  thereupon found for 
dants. J J f  •

A rule n is i for a new trial on the grouu o

direction was obtained in the Court of Queen’s 
Bench Division.

The rule was argued in the Q. B. Div. in Feb., 
when

W atkin W illiams, Q.C. (with him W. G. H a r r i 
son, Q.C.) and Lodge appeared for the defendants, 
and

Butt, Q.C. (with him Cohen, Q,C. and J. G. 
Mathew), for the plaintiff.

The facts of the case and the arguments suffi
ciently appear from the judgment of the Q. B. 
Div., post. Cur. adv. vult.

March 5.—The judgment of the court (Cock- 
burn C.J., Mellor and Field, JJ.) was delivered 
by C o c k b u r n , C.J.—This was an action on 
a policy of insurance on freight on a cargo 
of rice shipped on board the ship Diadem, 
on a voyage from Rangoon to a port in the 
United Kingdom. Amongst other defences 
was one of unseaworlhiness. The cause came 
on for trial before my Brother Field and a special 
jury at Guildhall, when, under the direction oE the 
learned judge as to the law applicable to the 
case, the jury found a verdict for the defendants 
on the ground that the vessel was unseaworthy on 
commencing the voyage. The facts, as far as they 
are necessary for the present purpose, may be 
expressed in a few words.

The ship having conveyed a cargo of coals 
to Point-de-Galle, proceeded in ballast, to Ran
goon, where she loaded a cargo of rice, the 
freight on which was _ the subject-matter of 
the insurance in question. She arrived at 
Rangoon on the 25th April 1874. Amongst 
other issues in the cause was one of unseawor
thiness at the commencement of her voyage from 
Galle to Rangoon; butfthat issue the jury decided 
in favour of the plaintiff, and no question upon 
that arises here. For the present purpose the 
ship must be taken to have been seaworthy on her 
arrival at Rangoon. She remained there till the 
4th June following, when, having loaded her cargo, 
she set sail on the homeward voyage. Between 
the 9th and 15th June she encountered severe 
soualls and a heavy sea,and laboured heavily, and 
made so much water that the master and crew, 
becoming alarmed for the safety of the ship, and, 
satisfied with her inability to perform the voyage 
home determined on putting back to Rangoon. 
On the 19th June, when in the Rangoon river, she 
grounded on the Silver Sand, but was got off 
Lain  and proceeded to Rangoon, where she 
arrived on the 20th June. In  the course of the 
month of July surveys were held on the ship. 
She was found to be very much strained, and, in 
several places where her copper was off to be 
verv much worm-eaten; and on the 15th July she 
was uronounced to be unseaworthy, and there 
was no contest as to her having been so at 
that time. The question was whether the 
rough weather she had encountered between 
the 9th and 15 oh June, and the straining thereby 
occasioned had caused her leaky condition; 
fn which case that condition would have been 
consistent with her having been seaworthy on 
starting on the voyage; or whether her leaky 
state had been brought about by the action of the 
s " which, from the defective condition of 
Tome parts of the copper, had been able to eat 
-upir wav into her planks, so as to render many of 
them in an unsound condition.
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Arguing on the latter hypothesis, the defen
dants contended that the worm-eaten condi
tion must have arisen during the period the 
ship was loading in the Rangoon river, namely, 
from the 25th of April to the 4th of June; 
the plaintiff on the other hand contending that 
the leaky state of the vessel was due to the weather 
she had encountered, and that the worm-eaten 
condition, as apparent in the survey, had been 
produced during her stay at Rangoon, between 
the time of her return thither and the time of her 
survey, that is to say, between the 20th of June 
and the 15th of July, the water there being 
greatly infested with the species of worms by 
which wooden vessels are liable to be attacked, 
and which, owing to portions of her copper having 
been rubbed off on the occasion of her stranding, 
had been thus enabled to get at the vessel.

After the close of the evidence, and during the 
addresses to the jury, the question was raised as to 
the party upon whom, in this particular case, the 
onus of proof lay; and the counsel for the under
writers submitted to the learned judge to tell the 
jury as a matter of law that the onus of proof was 
in this instance shifted to the plaintiff. This 
course, however, the learned judge, at that time, 
declined to adopt, but left the whole issue to the 
jury, putting the question of burden of proof 
also to them in the language of Lord Eldon in 
Watson v. C lark  (1 Dow. 344), and laying before 
them the evidence on one side and the other 
necessary to enable them to arrive at a conclusion. 
A t the close of the summing up the jury retired 
to consider their verdict, and after a protracted 
absence, returned into court, saying that they 
were unable to agree on their verdict. In  answer 
to a question put by the learned judge, 
whether there was any point upon which he 
could give them any assistance, the foreman 
asked “ whether the judge could give them any 
more precise and positive directions as to which 
of the parties had the onus of proof cast upon 
him,” upon which my brother Field again used 
the language of Lord Eldon, but dealt with it this 
time as a direction in point of law, and directed 
the jury as matter of law that, while the pre
sumption of law was p r im a  fac ie  in favour of sea
worthiness, and the burden of proving unsea
worthiness was, in consequence, in the first 
instance, on the insurers ; yet that, if the inability 
of a ship to proceed on the voyage becomes evi
dent in a short time after her sailing, the pre
sumption of law is that the inability arose from 
causes existing before she set sail, and that in 
such event the burden of proof becomes shifted, 
and that it  then rests with the assured to show 
that the inability arose from causes occurring sub
sequently to the commencement of the voyage ; 
and, in reference to the particular case, the learned 
judge directed the jury, as matter of law, that the 
time which elapsed between the departure of the 
ship from Rangoon on the 4th June and her put
ting back on the 15th, was a sufficiently short 
time to shift the onus of proof and to make it 
incumbent on the assured to satisfy the jury that 
the unseaworthiness of the vessel arose from 
causes occurring subsequently to her setting out 
on the voyage.

We are of opinion that this direction 
cannot be upheld, and that there must be a 
new trial; and in this view the learned judge on 
consideration himself concurs. We do not say

that time may not be an element in the consi
deration of a question of unseaworthiness. I f  a 
vessel very shortly after leaving port founders or 
becomes unable to prosecute her voyage, in the 
absence of any external circumstances to account 
for such disaster or inability, the irresistible 
inference arises that her misfortune has been due 
to inherent defects existing at the time at which 
the risk attached. But this is not by reason of 
any legal presumption or shifting of the burden of 
proof, but simply as matter of reason and com
mon sensebrougbt to bear upon the question as one 
of fact, inasmuch as, in the absence of every other 
possible cause, the only conclusion which can be 
arrived at is that inherent unseaworthiness must 
have occasioned the result. Indeed, on clear con
sideration, it becomes apparent that time enters to 
a very limited extent in arriving at this conclusion. 
I f  the vessel strikes on a rock or a sandbank imme
diately after leaving port, or, while still in sight of 
it, is overpowered by a storm, the shortness of 
timo which has elapsed since she started becomes 
at once immaterial. On the other hand, though 
the vessel may have been at sea days, or even 
weeks, if  during the whole of the time she has had 
favourable weather, fair winds, and calm seas, and 
yet goes down, or proves unable to continue on 
her course, the same inference as to inherent un
seaworthiness presents itself as in the former 
case, though perhaps with diminished cogency in 
proportion as the interval has been longer. But 
in the latter case, as in the former, the inference 
arises from the impossibility of ascribing the 
result to any other cause than the condition of 
the vessel on starting on the voyage, the interval 
of time being matter of very secondary considera
tion if of any. I t  is from the entire absence of 
any other cause than inherent unseaworthiness 
that the probative value of such a combination of 
circumstances is derived. Time can enter to a 
very limited extent only, if it enters at all, into the 
question as a factor in leading to the result. I t  
certainly cannot be said of itself and without more, 
to give rise to any new presumption of law, or, 
as matter of law, to shift the onus of proof from 
the party on whom the law has cast it.

This reasoning applies with peculiar force to the 
case before us. The ship had been at sea eleven days 
before she put back. Assuming for the moment 
that shortness of time, intervening between the 
departure of a vessel and her inability to keep the 
sea, could shift the burden of proof, we think it 
cannot be said that an interval of eleven days 
would be sufficiently short to warrant the applica
tion of such a principle or to raise any presump
tion independently of other circumstances. In  
that time—it was the stormy season in the eastern 
seas—the vessel might possibly have encountered 
a cyclone. As it was, she was exposed during 
several days, from the 9th to the 15th June, to 
severe squalls and a boisterous sea, and laboured 
heavily. The question was whether her inability 
to pursue her voyage and the unseaworthiness as 
afterwards ascertained were due to the action of 
the winds and waves; in other words, to the 
perils insured against, or to the antecedent causes 
of unseaworthiness, to which the defendant 
ascribed them. Under these circumstances, the 
time the vessel had been at sea became a matter 
of secondary consideration, and, if  to be taken into 
account at all, could only be so as an element in 
the inquiry, and as one of the facts of the case. I t
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— ---------------------------------------- ---------T Z  7 T  j own and I  think well laid down, in Arnou..11 , 1  L . u  4.« u *  nf itse lf, and down, »uu. +.W . w Iiaconld not properly be held to be of its,e!  ̂

independently of the other facts, sufficien ° 
t-ho case out of the ordinary rule, &uQf j  & ofcase ou t or tne ora iua iy 7,  ̂ v
r 'se to a new presumption, to sh ift the ur 
Proof from  the insurer to the shipowner, 
are of opinion tha t the d irection cannot be P ’ 
and ag i c i s ci ear from  what took p ac®. . i |V
tr ia l tha t the verd ict o f the ju ry  was ^ eI’. j „ ment 
the d irection so given, i t  follows that J 8 
cannot be given fo r the defendants on e >
snd th a t the ru le  m ust be made absolute
tria l.

M ay  15 and  1 6 . - 0 n  appeal, the same counsel 
appeared, and the fo llow ing authorise 
referred to :

Watson v. Clark, 1 Low. 336 ; rortwanv, 11
Paddock v. The Franklin Insurance Company, 

Pick. 226 •
Douglas v. Scougall, 4 Dow. 269 ;
Parker v. Potts, 3 Dow. 23;
Poster v. Steele, 3 Bing. N. C. 892;
Sutton v. Saddler, 3 C. B. N. S. 87. ,

. The arguments suffic iently appear from  tne

3 I  agree w ith  the judges of the
Queen’s Bench D iv is ion  tha t the dire ut)jjeld, 
[>y my bro ther F ie ld to the ju ry  cannot be up & 
because i t  amounts to what in  law 
“  m isdirection.”  . ,  uBfnre us

Now, a good deal has been sm snmp. 
about the “ burden o f proof P tha t
tm n,”  and I  cannot help ih inK ing ^  
although in  many cases these two exp j nvari-
identical, ye t tha t, i f  they are considered as m v a ^
ably identical, i t  may cause “ “ ^ ^ ¿ h in e s s  
burden o f proof upon a plea of u  upon
raised upon a po licy of marine msuroawf)rthiness ; 
tb °  defendant who alleges the un8e ¿,e the 
and, as fa r as the burden o f proof g > ' shjf ts 
burden o f p roof on the pleadings, beginning 
a! all, bu t remains the same frorn given,
Y> the end. B ut, when evidence o ffa c ts is  g hich 
l t  is often said tha t certain presu P , the 
are rea lly  inferences o f fact, ar‘se a & matte r of 
harden o f proof, and so they u° . ¡t  is
reasoning and as a m atter ot Ia .’ and as a 
true to say, as a m atter o f r 6®8®., Som a port 
m atter o f fact, tha t where a snip 8 becomes
and sinks to the bottom  of tb V ! h ’e has sailed, 
exceedingly leaky very  soon affce t0 ac0ount for 
and there is no th ing in  the weath when she 
such a disaster, she was unseaw M  that, 
started, and a ju ry  may be prop ey i(Jence> any
u Pon such a state of uncontradict eaworth i-
reasonable man may presume reasoning,
ness; tha t is, tha t as a matte f rom other 
in  draw ing an inference of one gn(j  that,
facts almost a ll reasoning men w m ust have 
under such circumstances, the v when she 
been in  an unseaworthy c®n a i. definition of 
started, i t  being recollected tha t tn , she w as 
unseaworthiness is tha t when she . yjcissi- 
not in a f i t  state to encounter the a0 other
tud<?s o f the voyage; and i f  a j r ih e  contrary, i t  
evidence than th a t were to  find  reasonable
"'o» ld be such a find ing  aSain8 would say 
>n fere nee of facts tha t an7 . ,  y  B u t i t  is 
that i t  was a ve rd ic t against evi . J t is 
a question of fact, not a question Question 
a very proper guide to a l ^ L e v  are to  draw 
° f  fact, and the mode in  which t  y  - ^ e n  la id 
inferences, to  te ll them  what i

down and I  think well laid down, in Arnould 
(vol 2 p. 618, 5th edit.), namely, that where 
a ship’ became so leaky or disabled as to be 
unable to proceed on her voyage soon after 
sailing on it, and this cannot be ascribed to 
anv violent storm or extraordinary peril of the 
sea the fair and natural presumption is that it 
arose from causes existing before her setting out 
nn her vovage, and, consequently, that she was 
not seawnrtby when she sailed. I  think that is 
a very good guide to a jury, and they should be 
fold to adopt that view. But what is the result ? 
The only result of that is to tell them that “ if 
nothing else is shown from the beginning to the 
end of the case, I  should advise you to find and 
I  think as reasonable men you ought to find, that 
the ship when she started was not seaworthy.
But it not settle the mat.t6r’ b? f U86' '• S° faufhe matter is proved, still, as Arnould says in such 
cases it is incumbent upon the assured to show 
that at the time of her departure she was in fact 
seaworthy, and that her inability has arisen from 
causes subsequent to the commencement of the 
f™£re The assured must, therefore, show facts 

to Drove that she was seaworthy before starting, 
and I  think that all a judge can do is to lay before 
the iury a proposition that must be supported by 
certain evidence, and that it is for them to say 
te th e r  or not the evidence supports it, and 
whether or not there is anything else to account for 
the I S  the ship has received, than the fact that 
she wis unseaworthy before starting. But the 
S L ^ o n  of what is a short time after sailing 
q , V anrelv depend on the circumstances; for 

t i r e  if a ship sails from Greenwich and goes 
down to’ Gravesend in the Thames, I  should say 
a short time after starting from Greenwich is a 

LT different “ short true” to what it would be 
L  a case where a ship sails out of Bombay, 
“ d the moment she is out of harbour she is 

A hi antic. I  Bay the circumstances would be 
v” ry different!5 Therefore what is or is not “ soon 
Ifher sailing” depends on the circumstances of each 
case and it is for the jury to say whether, under 
the circumstances of the particular voyage, they 
thhik that the time of the loss was so soon after 
hh- sailing that it raises the presumption of unsea- 
tn'rhhiness. I t  is a question for a jury as much as 
nv Other question, and I  know of no case ray- 

seU where the question of tim e -o f what is a short 
time; or what is a long tim e-o r any similar ques-

ti0NoL,Ulidf bthaT VoUdtSrue, let us see whether 
„  i  OIW authority to the contrary. The
case8of WaJson v. G l l k  (1 Dow 336) is cited 

No doubt it is a case often cited, but 
T think it is more often cited for the question 
Jj, j “  which Lord Eldon enunciated than for 
h i  treatment of the facts.. I t  is cited as an 

fW iiv  for saving that it is a clear and estab
lished principle that if a ship was seaworthy at the 
commencement of the voy age, although she became 
f w  Jise only an hour after sailing, the warranty 

otherw 7  ^  the underwriter is liable.
’iV T fh e n  was a proposition of law for which the 
There ^ d  in every book. I  do not deny that it 
Las® cited as a case for that proposition and the 
proposition of presumption arising from the facts, 
P dP.he inference to be drawn; I  do not deny 
that it is often cited also as an authority for the 
form of enunciating that proposition. But Lord 
Eldon and Lord Kedesdale were sitting as a
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Court ° f  Appea.1 from a decision in Scotland in 
an Admiralty Court, a court which decided both 
Jaw and fact, and they were called upon therefore, 
as upon a rehearing, not only to determine what 
tne law was, but also to determine whether they 
agreed with the other court upon the facts; and 
thus it was that they gave their reasons for agree- 
ing with the other court’s decision as to the facts, 
and that Lord Eldon stated the mode of reasoning 
by winch he arrived at the inference which he 
had to draw. And I  say, therefore, it is a very
8° j  r ,to , us when we fiod Lord Eldon
and Lord Redesdale pointing out in the clearest 
terms a process of reasoning which is almost 
irresistible, in pointing out to a jury in clear 
language the process of reasoning which they 
ought to follow. But I  have never heard that 
this case was an authority for showing that the 
inference of fact is really a proposition of law, 
and, it it ever has been said, I  can only say that I  
do not agree with it.

Now I  think that it cannot be denied that 
my brother Field so expressed himself that 
the jury would consider themselves bound to 
take !t as a matter that was decided, and one 
which they were not bound to consider, that 
eleven days after sailing was, as a matter of law, a 
short time, and a short time which shifted the 
presumption; and my brother Field, who was a 
party to the judgment of the Divisional Court, 

imself admitted that his decision was wrong. 
-He said that he intended to lay it down as a matter 
of law, and that he saw himself that his direction 
was erroneous. Therefore, upon the question of 
seaworthiness, and upon the policy on the freight, 
there cannot be a doubt that this was fatal to the

There is a somewhat greater difficulty about 
the other case, and a difficulty that has been 
raised with regard to both policies, about the 
nndingthat the loss was by perils of the sea. Now 
I  am not prepared to say, if  that had appeared 
on the record alone, that one could have said that 
this was a misdirection on the point of law. But 
when in this particular case one sees that the 
question of whether the ship was lost by perils 
of the sea really had as its only antithesis the 
question whether or not she was worm-eaten at the 
time she started, and that the proposition came 
to be this: If  she was not worm-eaten at the 
time she started from Rangoon, there is nothing 
to account for this loss ; but if she was worm-eaten 
at Rangoon, the evidence of sea peril is not 
sufficient to show that she was lost by perils of the 
sea—then it seems to me upon the facts of this 
case that, when the jury were practically told that 
as a matter of law they were to take it that she 
was worm-eaten at Rangoon, unless the ship
owners could show that she was not, that must 
have had a vital effect upon the finding of the jury 
upon the loss by perils of the sea, and that, 
therefore, even though it might be said as a 
matter of abstract proposition that this would not 
be a misdirection upon that plea, it was such a 
direction in this case as to be a wrong direction as 
to an inference of fact, turning an inference of fact 
into an inference of law, and such that it would 
almost inevitably lead to a wrong consideration of 
the issue by the jury j and that, therefore, the trial, 
and the finding of the jury npon that other issue 
cannot upon either proposition or consideration be

satisfactory. Therefore, I  think, there must be a 
new trial as regards both policies.

Cotton L.J.—I  agree tha t there m ust be a new 
t r ia l in  th is  case on the grnnnri iv. 
direction TSolJ T -vr &rountl Of the mis-
ho,t°V, y ? ‘?ld’ / •  Now one must consider
how he was induced to give that direction on 
which reliance was placed for showing that he 
misdirected the jury. The jury had retired for 
some time, and they came into court and made 
some communication to him From „ i.T i; ■ » °sHhzstney could find the issues left to them amongst 
others, that of seaworthiness. Now, that befog 
so, the learned judge says that he came to the 
conclusion that, tor the purpose of enabling the 
jury to arrive at a decision, he would give fhem  
such a ruling as he could on the question of whe”  
the onus of proof lay. In  the previous part of his 
summing up, he lays down (which was Apparently 
not objected to), amongst other things, that the 
onus of proof as regards seaworthiness was on 
those who alleged unseaworthiness, that is to sav 
on the insurers. Now, that being so, on the 
question of seaworthiness, that issue was doubtless 
on those who alleged unseaworthiness. The proof 
of certain facts might to a certain extent satisfy the 
doubts of the jury, that is to say, if there is 
nothing proved to explain or answer those facts, it 
would stand in this position, that it would enable the 
jury to say, and justify them in saying, that unsea- 
worthiness was made out. And so, if it was true 
that a very short time after leaving port there was 
nothing else to explain how it came that the ship 
was unable to perform her voyage, it might 
be that it would move the jury to find that she was 
unseaworthy when she left the port. But, of 
course, there might be evidence on the other side, 
or facts might come out in the evidence, as to the 
shortness of the time when the ship became unable 
to complete its voyage, which might afford some 
sort of answer; and then the jury would have to 
consider on which side the balance lav; and, in 
considering that, one must remember tha't the onus 
and the burden of the particular issue of unsea
worthiness was throughout on those who alleged 
unseaworthiness, though facts had been proved, 
such as that a very short time after the ship’s 
leaving port she was found to be unable to com- 
plete her voyage. Had there been nothing else, 
they might find that the burden had been dis
charged, and might consider that that fact being 
proved was sufficient to call for an answer, 
and in that; sense to shift the burden of proof] 
or onus of proof, on the insurers who alleged 
unseaworthiness.

Now, what is the direction of the learned 
judge that is complained ofP I t  practically 
comes within the very last few words which Field,
J. used on the return of the jury into court] 
and made a communication to him; and those 
are the very few words which the jury had to 
take as a clear statement of the law from the 
learned j udge, and which are complained of as a 
misdirection. They are as follows : “ I  say, as a 
matter of law, the time is such that I  direct 
you that the onus of proof was shifted.”

Now, on two grounds I  consider that there was a 
misdirection. First of all, the question of whether 
or not the time is sufficiently short to satisfy the 
burden of proof, thrown upon those who had to 
prove unseaworthiness, must not, under the cir-
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cumstances, be a question of law, but must be a 
question of fact, as to which the judge is to direct 
the jury. When he directs them as a matter of 
law as to the time, they of necessity, taking the 
direction from him, thought they could not find 
the contrary; then on that I  think he is wrong. 
The question for them to consider is whether, 
tinder the circumstances, the time is so short 
that it satisfies them that the ship was so 
nnseaworthy that that would account for it. 
Then there is another point on which I  
think that they were misled, namely, by the 
learned judge directing them that the onus of 
proof was shifted. I f  he had stated that the time 
was so short that, p rim a  fade , the insured had 
satisfied the burden thrown upon them of show
ing that the ship was unseaworthy by reason of 
her becoming in so short a time unfit to perform 
her voyage, that would have been right. But I  
think the way in which Field, J. directed them, in 
saying that, as a matter of law, the time was such 
that the onus of proof was shifted, probably in
duced them to think that the onus was not upon 
the person who properly had to make out the 
case, but that the onus of proof was on the other 
person who bad not that burden upon him. That 
is probably what they thought.

T hesiger, L.J.—I  agree that this case must go 
back for a new trial.

There are two questions which the court have 
to decide. First, was there a misdirection; 
and, secondly, did that misdirection, within 
the meaning of Order XXX., r. 3, occasion 
substantial wrong or miscarriage, not only on 
the question raised by the issue of seaworthi
ness or unseaworthiness, but also npon the issue 
that was raised as to the cause of loss P N ow it 
is convenient, I  think, to take these two questions 
separately; and, first, to consider whether or not 
there was a misdirection upon the issue of sea
worthiness or unseaworthiness.

What is the position of the facts in the case 
at the time when the learned judge gave his 
direction ? On the one hand there had been 
evidence, I  do not give any opinion as to the 
strength or weakness of that evidence, but there 
had been evidence that the ship had met 
with some severe weather during the course 
of the eleven days which elapsed between 
her leaving Rangoon and the time when she 
set sail to return to Rangoon. On the other 
hand thore was evidence that, upon her return to 
Rangoon, upon the first survey some traces of 
worming were discovered, and, upon a latter sur
vey taking place, at a considerable period after 
her return to Rangoon, her bottom was found to 
be very seriously worm-eaten—so much so as to 
be quite sufficient to account for the return to 
Rangoon. Under these circumstances what direc
tion, either in fact or in law, could the learned 
judge give to the jury? I t  seems to me that he 
could not direct the jury that the burden of proof 
was shit ted either in fact or in law. A ll that he 
oould say was thi3 : the burden of proof remains 
as it originally remained, namely, that if there had 
been no evidence on the one side or on the other, 
the plaintiff would have been entitled to a Verdict 
on the question as to whether the ship was or was 
nut seaworthy at the commencement of the voyage. 
There being evidence on both sides, it is for you, 
the jury, to consider whether the evidence as to

the weather was such as to induce you to think 
that the loss was due to the weather, and there
fore to a peril insured against, or whether the evi
dence which has been given as to the worming, 
coupled with the evidence as to the weather, satis
fies1 you that the weather was insufficient to 
account for the loss, while the worming was amply 
sufficient. That seems to me to be the whole 
extent to which the learned judge could, under 
the circumstances of the case, fairly direct the 
jury. That being so, what is the direction he gives 
them. He tells them perfectly correctly that upon 
the issue of seaworthiness the burden of proof 
rested upon the underwriters originally. But 
then he proceeds to tell them that, only eleven 
days have elapsed since the vessel left Rangoon, 
and between that time and the time of her return 
to Rangoon, the burden of proof which originally 
lay upon the underwriters had shifted, and the 
burden was thrown upon the plaintiff of showing 
that the loss of the vessel was due to the causes 
which had arisen subsequent to her sailing; tho 
meaning of that being obviously this, that the 
jury must, from the short time that elapsed after 
her voyage commenced, presume prim a fa d e  that, 
instead of the vessel being seaworthy, as they 
would have presumed without any evidence, they 
must presume that she was unseaworthy at the 
commencement, unless such evidence was given on 
the part of the plaintiff as to satisfy them that the 
loss was nob due to unseaworthiness, but due to 
the perils insured against. Therefore it appears 
to me that, even presuming that the argu
ment of Mr. Williams and Mr. Harrison ware 
correct, and that although the words “ as a 
matter of law” are used, what the learned 
judge really intended to say was that the burden 
in point of fact had been shifted. Then again 
it seems to me even then that the learned judge 
misdirected the jury, because there is nothing to 
show or to justify him in saying that the burden 
of proof as a matter of fact had shifted; because at 
the very same time that it was proved that there 
was a short time that had elapsed since the vessel 
had started, it was also proved that there was 
weather which might possibly account for the loss 
which took place. Therefore, upon the question 
of seaworthiness, it seems to me that there was a 
clear misdirection. . . .

Now arises the question, was the misdirection 
such, upon the question of seaworthiness, that it 
must necessarily have affected the minds of the 
jury upon the other issues ? I t  appears to mo that 
the question should be answered in the affirmative. 
In  the first place I  think there was a misdirection 
as regards the issue raised upon the question of 
the cause of loss, and for this reason: it is per
fectly true that upon that issue the burden of 
proof lies upon the plaintiffs, and it may be true 
that the presumption of unseaworthiness, or the 
question of the onus of proof upon the issue of 
unseaworthiness is one that relates, as has been 
argued, solely to that issue, and does nob in any 
way touch the issue of cause of loss; but, on the 
other hand, this much is clear, that there is no 
presumption against seaworthiness, and that the 
plaintiff, undertaking, as he is bound to under
take, upon the issue to prove that the loss was 
occasioned by a peril insured against, would have 
fulfilled the burden thrown upon him if he proved 
that the policy bad been effected on his vessel, 
that the vessel had started npon her voyage, and
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that after the voyage the vessel met with such 
weather as would fully and fairly account for the 
lo=o which was sustained by him under the policy.

"t the position in which the learned judge left the 
matter to the jury under this subsequent direction 
p . . “ very much heavier burden upon the
plaintiff, because he had directed the jury that the 
mere fact of this short lapse of time was such as 
to raise a, presumption counter to the original 
presumption of seaworthiness. And, logically 
followed out, that must mean a presumption of 
unseaworthiness, and consequently the plaintiff, 
instead of undertaking the burden of proving a 
loss by perils insured against upon a ship which 
at all events is not presumed to be unseaworthy, 
although it may not be proved to be seaworthy 
was undertaking a burden of proving that loss in 
respect of a ship, which, according to the learned 
judges direction, was presumably unseaworthy 
when she started. J

For these reasons it appears to me that 
there was a misdirection upon both points, 
and the observations which I  have just made 
are sufficient to show that that misdirection 
must have been the cause of substantial wrong or 
miscarriage. Nothing could show that more 
plainly than this, that the very point on which 
the jury seemed to have been in disagreement 
when they returned and discussed the matter 
with the judge, was the point as to on which side 
the onus of proof lay, and in the argument before 
us it was stated that the minds of the jury were 
equally balanced upon this point, so that it was 
necessary to give,'some direction upon it. I f  
their minds were in that state of equal balance, 
it follows from that, that that is just the occasion 
wnen the learned judge must nocessarily be most 
accurate in the language which he uses to the 

°n the point which they discuss with him. 
lhere is only one other matter to which I  wish 

to refer, and that is the question of authority.
. 0 learned judge, in giving his direction to the 
jury, appears to have relied upon the passage in 
Watson y. Cooke (1 Dow. 336), taken from 
the opinion given by Lord Eldon. But in 
that case Lord Eldon was judge both of fact 
and ot law; and when the passage, upon which 
the learned judge relies, is looked at, I  think 
it is clear to every mind that Lord Eldon was not 
speaking of a presumption of law, but was speaking 
of a presumption offset, or an inference which his 
mind would be led to form from the facts of 
that particular case. And I  think in the use of 
that expression “ burden of proof” in the cases 
there has been a little confusion. Burden of proof 
always remains the same as a matter of law. No 
doubt the burden of proof in fact may shift, and 
must shift during the course of evidence in any 
particular trial. But while the learned judge has 
to direct a jury upon the burden of proof as a 
matter of law, I  take it it  is not the duty of a 
learned judge under any circumstances to direct 
the jury as to the question of the burden of proof 
in tact; that is a question for the jury, and 
beyond deciding the question which a judge must 
always decide, namely, whether there is any 
evidence at all to go to the jury, it seems to 
me, as a matter of fact, on questions of fact the 
province of the learned judge does not entitle him 
to go. But in Lord Eldon’s opinion he says this 
(1 Dow. 344): ‘ P n m d  fac ie  the onus of proof that 
she is not seaworthy lies on the defendants, but

when the inability of the ship to perform the voyage 
becomes evident within a short time after the 
sailing, the presumption is that it arises from 
causes existing before she sot sail on the voyage, 
and that the ship was not then seaworthy; and 
the onus probandi, in such a case, rests with tho 
assured to show that the inability arose from 
causes subsequent to the commencement of the 
voydge.” Now two points arise upon the observa
tions that were made. In  the first place it is clear 
that, when Lord Eldon speaks of the “ inability of 
the ship to perform the voyage becoming evident 
a short time after the sailing, and the presumption 
being shifted,” he must mean (and it is obvious 
from the context that he did mean) where there is 
only that proof and no proof beyond. But where 
at the very same time that the lapse of the 
voyage is proved, and is relied upon to raise a 
presumption, there is also a cause proved which 
might fairly account for the loss, he cannot 
have meant in that case, even as a matter of fact, 
that the presumption shifts back and is thrown 
upon the other party. And, again, the second 
point for observation is this : that, when he speaks 
of the presumption shifting back, he is not 
speaking of a presumption of law, but he is 
speaking of a presumption of fact. Therefore, 
it appears to me that there is nothing in the law, 
as laid down in the cases, which alters the position 
which would be taken up, and which I  should 
take up certainly apart from the cases. Con
sequently, I  think that there has been in this case 
a misdirection, and such a misdirection as neces
sitates a new trial.

Judgment, affirmed.
Solicitors for the plaintiff, Eollam s, Son, and 

Coward.
Solicitors for the appellants, Freshfields and 
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H ayn , R oman, and  Co. v . Cullifobd  and Cl a r k .
B il l  o f lad ing —  Ship  —  L ia b il i ty  o f owners — 

B roke rs  signature— Stowage, loss caused by 
negligence in — Excepted perils.

The p la in tiffs  were the consignors o f sugar to be 
carried fro m  Ham burgh to London at an agreed 
fre ig h t in  the defendants'1 steamship, and received 
bills  o f lading signed by “ P. and K ,  agents.’ ' 
1 he steamship was at the time under charter to
P. and K ., who were merchants at Ham burg, but 
the p la in tiffs  had no knowledge o f such charter. 
Evidence was given that, in  the case o f steamships, 
i t  is  the custom fo r the broker o f the ship, and  
not the master, to sign the b ills  o f lading. The 
court were empowered to draw inferences o f fac t, 
and' found  that P. and K. signed the b ills  o f  
lad ing as agents fo r the defendants, and w ith  
the ir authority. The sugar having been damaged 
by negligent stoviage:

Held, that the defendants were liable on the b il l o f  
lad ing ; and, semble, they would have been so 
even i f  P . and K . had had no actual au thority  to
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sign for them, there being nothing to call the 
attention o f the p la in tiffs  to look to any one save 
the master or owners to stow the goods safety.

The b il l o f lad ing excepted lia b ility  in  respect o f 
“  a ll accidents, loss, and damage o f whatsoever 
nature  . . . .  occasioned by any act, neglect, or 
default whatsoever o f the pilot, ma8f?r ’ .° r  
mariners, in  navigating the ship • • • • 1 , , , y
agreed that the captain, officers, and crew f  
vessel in  the transmission o f the goods . - • • 
considered the servants o f the shipper, ow .t,,
stowage. _

C ase heard on further consideration before Den
man, J. The damages were assessed by ' l or,f* 
all other questions being left to the decisi
learned judge. . , . , __

The facts are fully set out in the l^gm ent.
B utt, Q.C. and / .  G. Mathew, for the 

— First, we say as a matter of fact tha ^
Korner, who signed the bill of lading, ,^0,
agents for the defendants, and with .
rity. Secondly, even if there was no authority in 
fact, the defendants are nevertheless •
bill of lading was signed by the brokers of^the 
ship, purporting to bind the owners, V 
signing it*had the control and management of the 
ship, and the consignors had no not.ce of any 
charter. The defendants, therefore, cann p 
tect themselves by such a charter:

Peek v. Larsen, 1 Asp. Mar. haw Cas. 163; L. Kep.
12 Eq. 378; _ _  9 o n  86: 15 L. T.

Sandeman v. Scurr, L. I t0P- ^ ^  g 446-
Bep. N. S. 608 ; 2 Mar. LawCas. 0.

TO?«! C lo u i!B n /  Lush 4; 1 Mar. Law Cas. O. S.

Thirdly!'it is the duty, prim d  facie, of 
and owners so to 26 L. J.
goods do no damage ( Bras8A  , bill 0f lading, 
49, Q. B .); and the clause m the DÛ  ^  ^
excepting the owners from  bab H y  ^  „  doeg 
sequences o f negligence m  ^  a lia b ility
no t relieve them  o f tha t au ty  bu t exists
is not imposed by the b i l l  of lading, n
apart from i t : o B •

Schuster v. McKellar, 26 L. 3. , • ^  j.  T. Esp.
Crech v. General N aviga tion C P ^ -ar_ Law. Cas.

N. S. 246; L. Bep. 3 C. B. i * ,

W ath in  W illiam s, Q.C. and 
defendants.— The defendant j^ orner repre-
liable sim ply because P o tt a • b ills  of
sented tha t they had a“ tHor' /a u th o r i t y  in  fact, 
la d in g  for them. They had no a u t n o r ^  ^
and were not held out as havi g  t be b i l l  of 
i f  the defendants are to be , Pv Ceotive clause, 
lading, th is  loss comes w ith in  the exceptiv

They cited T Bod N.S.557; L. Bep.
Murray v. Currie, 23 L. T. f t  ^

C, c. P. 24; 2 Mar. Law. Cas. O. b. a ,
Mitcheson v. Oliver, 5 Nettles hip,
British Columbia Saw M il Compaq p  m  . 3

18 L. T. Bep. N. S. 604; L. Bep.
Mar. Law Cas. 0. ».,&&. dement.—The

Ju ly  3.— D e n m a n , J- dehfvenrfe^ i i^ a l le g e d  that 
p la in tiffs  in  the ir statement bags o f sugar
they delivered to  the defen defendants
in  good condition, to be cam e db y  tbe °  for
steamship Cleanthes from  H  £ ¡aj in g
agreed fre igh t, upon the to m s  ^ ¿ ed in  good 
by which the goods were 

V ol. V I., N.S.

' condition, certain perils only excepted (by which 
perils it was alleged that delivery in good condi
tion was not prevented); that the defendants <lid 
not deliver the goods in good condition, but 
damaged and unmerchantable, and that such 
damage was caused by the sugar becoming tainted 
with oxide of zinc, owing to the improper and 
negligent stowing of their goods and cargo.

The defence, so far as it is material to the ques
tions remaining for my decision, is as follows : 
That the ship was before the time mentioned in 
the statement of claim chartered for a voyage from 
Hamburg to London under a charter-party, by 
which it was agreed that the ship should be under 
the control of the charterers, and that the master 
of the ship should act as the servant and agent of 
the charterers for the purpose of signing bills of 
lading, and not as servant or agent of the defen
dants; that, in pursuance of the charter-party, a 
cargo shipped by different shippers, including the 
280 bags shipped under the bill of lading mentioned 
in the statement of claim, was taken on board; 
that the goods were not delivered to the defen
dants but to the charterers, or the master as their 
agent or servant, and not otherwise; that the 
shippers of the sugar and the plaintiffs had notice 
of the charter-party, and that the master was 
servant and agent of the charterers to sign bills of 
lading, and not servant or agent of the defendants; 
that tbe bill of lading contained a clause by which 
the defendants would not be liable for the damage 
complained of, even if bound by the bill of lading; 
and that the damage, if any, and the delivery in 
bad condition, were acts and defaults for which 
the charterers and nob the defendants were 
responsible.

The charter-party, which was put in at the 
trial, was dated .the 15th Nov. 1877, and was 
made between the defendants, “ owners of the 
steamship Cleanthes,”  and Messrs. Pott and 
Korner, merchants, by the intercession of the ship- 
broker, W. Z o d e r a n d  it bound the ship, after 
discharging her inward cargo, to load from 
the said merchants a full and complete cargo of 
general lawful merchandise, and to proceed to one 
wharf only in London, as ordered by charterers’ 
correspondents, and deliver the cargo on payment of 
freight (for sugar) at the rate of 7s. 6d. sterling, 
in full, per ton, gross weight delivered; “ it being 
agreed that for the payment of all freight, dead 
freight, and demurrage, the said master or owner 
shall have an absolute lien . . .  on the said cargo, 
which lien they shall be bound to exercise; 
the charterers’ liability to cease when cargo is 
shipped and bills of lading signed; the captain 
shall sign bill of lading at rates as presented, 
without prejudice to this charter-party.” The 
charter-party was signed by “ H . W. Pott and 
Korner,” and “ by telegraphic authority of the 
owners,’ W. Zoder, as agent.” Alphonse Roman, 
one of the plaintiffs, who was examined at the 
trial, swore that his firm had no knowledge of the 
existence of a charter until 10th Deo., after a claim 
had been made upon the defendants for the 
damage for which this action was brought. The 
plaintiffs bought the sugar in November, and 
•received the bill of lading after paying for it, and 
gave the bill of lading to Messrs. Middleton, whar
fingers, who took the bill of lading and got delivery 
from the ship. The freight at the bill of lading 
rate was paid to one Watkins, who, according to 
an answer to one of the interrogatories adminis-
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tered by the plaintiffs to the defendants, “ acted as 
broker for the ship in London.” Watkins received 
the freight, and gave a receipt to the plaintiffs 
headed “ Freight per Cleanthes,”  and signed, 
“ Received for the owners.” I t  was admitted at 
the trial that the sugar was damaged by improper 
stowage, but there was no evidence as to the 
employment or otherwise of a stevedore, except 
that in their answers to interrogatories the defen
dants said they believed the cargo was stowed by 
a stevedore employed by Zoder, who was the agent 
of the ship at Hamburg, at the expense of the 
ship. A  letter was read at the trial, of the 4th 
Dec. 1877, in which the defendants’ firm in London 
wrote to the same firm in Sunderland, stating that 
a serious claim was pending, “ apparently through 
the fault of the captain,” expressing a hope that the 
amount of damage might turn out to be exaggerated, 
and containing this passage: “ Watkins will, no 
doubt, make best of case for steamer; but why 
the captain stowed poison in casks on top of sugar 
in bags it is difficult to understand, and may prove 
serious tohim.” On the 5th Dec. the plaintiffs wrote 
to Watkins and to the defendants, informing them 
of the damage, and inclosing their claim for the 
full value of the sugar as being rendered totally 
worthless. On the 6th, Watkins wrote denying 
that there was any proof of the sugar being 
damaged or totally spoilt, and adding that “ if 
damaged, it was no doubt by perils of the sea.” On 
the 10th Dec., Watkins, by desire of the defen
dants, referred the plaintiffs to the charterers.

Evidence was given at the trial, and admitted, 
subject to objection, that in the case of steamships 
it is uniformly the custom for the broker of the 
ship, and not the master, to sign the bills of 
lading. The witnesses who proved this usage 
said, on cross-examination, that the brokers fre
quently charter the ship, and when they sign bills 
of lading for chartered ships, they sign them for 
the owner or for the charterer, according to the 
authority they may have; and, on re-examination, 
they said that, if they were themselves the 
charterers, they would sign it in their own name.

Tho bill of lading relied on by the plaintiffs was 
objected to by the defendants’ counsel as evidence 
in the cause, on the ground that it was signed by 
Pott and Korner, agents, and that there was no 
evidence of any authority to them to sign it on 
behalf of the shipowners. I  admitted it subject to 
objection; and it was, I  think, admissible in evi
dence, if on no other ground, because it was 
referred to in the pleadings, and not denied to 
exist; on the contrary, it  was in part set out by 
the defendants in order to raise one of their de
fences. The question, of course, was still open to 
the defendants whether it was binding upon them, 
and whether, if binding, it exempted them from 
liability.

The question then arises, was there, under 
the circumstances of the case, any contract 
between the plaintiffs and the defendants for the 
carriage of the goods in question, or was this a 
contract with the charterers, Pott and Korner P 
I t  was submitted, on behalf of the defendants, that 
the very form of the bill of lading, coupled with the 
fact that Pott and Korner had, in fact, a charter of 
tho ship, was conclusive against any liability on 
the shipowners. The bill of lading, omitting the 
exceptive clause (on which the second contention 
of the defendants depends) was as follows: 
“ Shipped in good order, and well conditioned, in

and upon the good steamship Cleanthes, whereof 
is master P. Andrews, now lying at Hamburg, 
and bound for London, 280 bags, &c., which are to 
be delivered in like good order to Hayn, Roman, 
and Oo. (the plaintiffs), or their assigns, freight. 
&c., to be paid by consignee. In  witness whereof 
the master or agent of the said ship has signed 
four bills of lading of this tenor and date. Dated 
in Hamburg, this 19th day of Nov. 1877, Pott and 
Korner, agents.” I t  was contended that, inasmuch 
as Pott and Korner were in fact the charterers, 
whether on their own behalf or on behalf of some 
other persons unknown, it ought to be presumed, 
in the absence of any express evidence of authority 
to sign the particular bill of lading on behalf of 
the shipowners, that it was signed by them on 
their own behalf, and not on behalf of the defen
dants ; and that, so far as this was a question of 
fact, I  ought so to find.

I t  was agreed at the trial that, except so far as 
the question of damages was concerned, all 
questions of fact and inferences of fact arising 
upon or to be drawn from the evidence were (¡0  be 
disposed of by me or by any court before whom the 
case may come.

Looking at all the facts of the case, I  am 
of opinion that the bill of lading was in fact 
signed by Pott and Korner, not on their own 
behalf, but as agents for the owners, and with 
their authority; and that it  is on that ground 
a document binding upon the defendants. I  
think it impossible to doubt that the defendants 
knew that bills of lading were to be signed and 
had been signed on their behalf by Pott and 
Korner, and only repudiated the bill of lading 
after they knew that a heavy claim had arisen 
upon it. The letters and telegrams put in 
at the trial and upon the argument seem 
to me to establish beyond all doubt that the 
bill of lading was their contract with the plain
tiffs as shippers or consignees of the goods.

This renders it unnecessary to consider minutely 
the other grounds upon which the plaintiffs con
tended that the defendants would be liable, even 
if the bill of lading was not binding upon them as 
a document signed with their actual authority. 
I  think that even in that case there would have 
been strong reason for holding the defendants 
liable. But the result of the able and elaborate 
argument before me was to convince me that, under 
circumstances such as those of the present case, 
the defendants would be liable, upon the prin
ciples explained in Sack v. F ord  (32 L. J. 12, 0. P.), 
The St. Cloud (B. &  L. 4; 1 Mar. Law Gas. 0 . S. 
309), Qilhison v. M iddleton  (2 0. B. N . S. 134; 26
L.J.209, C.P.),andScmde»iii:i. v. Scurr (2 Mar. Law 
Cas. O. S. 446). The plaintiffs in the present case 
had no notice whatever of any charter-party until 
after the damage. The bill of lading, though not 
signed by the master, was signed by persons pur
porting to act for the defendants: there was 
nothing calling the attention of the plaintiffs to 
look to anyone, save the master or shipowners, to 
perform that which is the prvmd facie  duty of 
the master and shipowner, viz., to stow the goods 
safely. Under the circumstances I  think that, that 
duty having been negligently discharged, especially 
where it was discharged in so palpably negligent 
a manner as that described in the defendants’ 
letter of the 4th Dec., it  is clear that an action 
would lie against the shipowners, and that the 
shipowners would be estopped from relying on
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a charter-party of which the plaintiffs had no 
notice for any purpose. (See Peek v. Larsen 
1 Asp. Mar. Law Gas. 163: L. Rep. 12 Bq. 
378; 25 L. T. Rep. N. S. 580, per M. R ) The 
authorities and text-books are all uniformly o e 
effect that, subject to any stipulations to the con
trary in the bills of lading, and in the absence ot 
any notice of a charter, one of the primary u i 
of the master is to stow the goods care u y. 
This appears to me to be a duty arising upon 
mere receipt of the goods for the purpose ° 
riage, and to be one which it would requir
express co n tra c t to  supersede o r excuse.

Holding, however, as I  do, that the bill 
of lading is binding between the 
having been actually signed with '
rity of tho defendant, it becomes necessary 
to consider another point made by 
dants, viz., that by the terms of the bill ot 
lading itself they are exempt from liabili y 
damage in question. This turns upon
co n s tru c tio n  o f th e  exceptive clause in
lading, the material parts of which are as 
follows: ‘‘ The act of God, the Queens enemies, 
pirates, robbers, restraints of prince>, ’
jettison, barratry, and collision, ®re 0f
onshore, and all accidents, loss, an , ^ever 
whatsoever nature or kind, and ,
occasioned, from machinery, boilers, Qr
steam navigation, or from perils o what-
rivers, or from any act, neglect, or default whtf 
soever of the pilot, master, or man , • jn 
gating the ship: the owners of the ship being^n 
no way liable for the consequence 
above excepted; and it being a g r e e d ^  the 
captain, officers, and crew of the shinner,
transmission of the goods, as betwee P d
owner, or consignee thereof, and the 
shipowner, be considered the^serv n def.endants 
shipper, owner, or consignee. the above
in their statement of defence set 
clause, and alleged that, if  the.good. were not 
delivered in good condition.it w Kmaster,
“ acts, neglects, or defaults of th e ,pilot,
or mariners in navigating the snip. „ trang.
tended for the defendants that the woru 
mission ” in the above clause was never^ ^  
extensive than the word “ naviga. g, eoods, 
it included everything to be done^w of the
from the receipt of ‘ he“ ^X i^destination.and  
consignor to their arrival at t n e , Associ ation  
Good v. London Steamship 0  j , - ^ j t was 
(L. E. 6 0. P. 563) was rehed on, in wh ^  & ship 
heid that an injury which baPP ' having put 
moored at a quay where she was lying, Pt0
back to coal, which injury sea.cook, was 
the negligent leaving open ■ Dr0per naviga- 
“ damage caused by reason o P P which an 
tion,” within the meaning or a indemnify
association of shipowners afVe which by
each other against “ loss or d » ’ any snch 
reason of the improper navig board." In
ship may be caused to any g Bavjgation,
that case Willes, J. said, “W f t o  seething  
Within the meaning of this ae conrge ot the 
improperly done - • • • assists the
voyage.” I  do not think that an antho-
decision of that before me, beyond b 0f motion 
rity that the ship need not be within the
in order to be in a state of n»v g ’ dee(j  there 
meaning of that word as u«e (iecided that the 
in question. Other cases have decide

word “ navigation ” for some purposes includes a 
period when the ship is not in motion; as, for 
instance, when she is at anchor. But I  do not 
think that these cases have any strong bearing 
upon the question how the wordB “ navigating the 
ship” and “ transmission of the goods ” ought to 
be construed in such a clause as the present. The 
contention for the plaintiffs was, that the words 
“ in transmission of the goods,” if  operative at 
all, had a limiting effect upon the alleged gener
ality of the previous words, and confined their 
application to a period subsequent to the period 
at which locomotion in the ship should commence, 
and they cited Ozeehv. General N aviga tion  Com
pany (ub i sup.) as showing that the tendency of 
the courts was strong to require clear affirmative 
proof on the part of the shipowner to enable 
him to claim exception under exceptive clauses 
such as the present; and also Taylo r v. 
Liverpool and Great Western Steamship Com
pany (2 Asp. Mar. Law Oas. 275; 30 L. T. Rep. 
N . S. 714; L. Rep. 9 Q. B. 546), in which Lush, 
J. uses this expression, “ The word . . . .
is ambiguous, and being of doubtful meaning, 
it must receive such a construction as is most 
in favour of the shipper, and not such as is most 
in favour of the shipowner, for whose benefit the 
exceptions are framed.” I  am of opinion that the 
contention of the plaintiffs on this point ought 
to prevail. Though it may be quite correct to 
say, that for many purposes negligent stowage 
is a portion of negligent navigation, and, though 
in the case of Good v. London Steamship Owners' 
Association (ubi sup.), in answer to an observation 
of counsel, “ Would damage arising from negligent 
stowage be within this deed ? ” Willes, J. answers, 
“ Certainly, unless in a port where stevedores are 
employed,” I  do not think it follows that, in the 
case of an exceptive clause such as that now in 
question, the words “ in navigating the ship ” or 
“ in transmission of the goods ” include stowage 
On the contrary, I  think that, applying the 
principle laid down by Lush, J., in T aylo r v. 
Liverpool and Great Western Steamship Company 
(ubi sup.), which I  think ought to be applied in 
such cases, and, considering how easy it would 
have been to use apt words to exempt the ship
owners from liability for improper stowage, it is 
more reasonable to hold that the case of negligent 
stowage is not included under the words relied 
upon than that it is included.

I  therefore think that the plaintiffs are entitled 
to judgment for the sum assessed by the jury—  
SOU. 6s.—and I  give judgment accordingly for 
that amount and costs.

Solicitors for the plaintiffs, W. A. Crump and
Son.

Solicitors
Coward.

for the defendants, Hollam s, Son, and

EXC H EQ UER  D IV IS IO N .
Eeported by H ehxt L eigh , Esq., Barrister-at-La

Nov. 8 and 15, 1878.
(Before K elly , C.B. and Cleasby, B.) 

T homas and  another uI L ew is . 
appeal erom inperior  court.

Ship and Shipp ing— S hip ’s husband—A u th o rity  o f  
--C ance lla tion  o f charter-party by— V a lid ity  o f  
cancellation.
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A ship’s husband, who, w ith  the authority o f the 
shipowners, has entered in to a charter-party, 
under which a commission on fre igh t, prim age  
and demurrage is payable to the charterers on 
execution o f the charter-party, cannot, by virtue o f 
his office as ship’s husband, enter in to  an agree
ment w ith  the charterers to cancel the charter- 
p a rty  and pay them a sum o f money in  lieu  o f 
commission, that shall be b inding on the ship
owners w ithout the ir express authority so to do, 
notwithstanding that such agreement may be fo r  
the benefit o f the shipowners.

T his was an action by the plaintiffs to recover 
24Z. Os. 6d., a sum agreed to be paid to them in 
lieu of commission under the circumstances stated 
by the judge of the County Court of Monmouth 
for the opinion o£ the court in the following 

Special C \se.
3 and 4. During all the time herein mentioned the 

defendant was part owner of the vessel Myvanwy, 
of 162 tons register or thereabout, and one 
Thomas Robbins Rees was Bhip’s husband of the 
said vessel, appointed by the defendant and others, 
part owners of the said vessel, by an appointment 
in writing dated the 31st Dec. 1873.

5. That the said T. R. Rees, as such ship’s hus
band, entered into a charter-party with the plain
tiffs, dated the 9th Feb. 1876, the vessel then 
being at Amsterdam, whereby it was stipulated 
that the vessel should, with all convenient speed, 
proceed in ballast to Scarborough, Tobago, for 
orders, or as near thereunto as she might safely 
get, and there, at the customary place, load from 
faotors of the said merchants a full and complete 
cargo of sugar ~  other lawful produce, timber 
and cotton excepted, the vessel to proceed to 
Queenstown, or any convenient port of call, for 
orders to be given in reply to captain’s telegram, 
to discharge at one safe port in the United King
dom and discharge in such dock as charterers 
appoint, and deliver the same on being paid 
freight at the rate of 47s. 6d. per ton of 20cwt. net 
delivered at the Queen’s Beam; and it was stipu
lated by the said charter-party that should the 
vessel not arrive in Tobago by the 1st of April the 
charterer’s agent was to have the option of 
cancelling or confirming the charter-party, and 
that 5 per cent, commission on the amount of 
freight, primage, and demurrage was due on the 
execution and signment of the charter-party, 
and to be paid to the plaintiffs, ship lost or not 
lost.

6. The ship being at Amsterdam Rees informed 
the plaintiff’s agent that the ship could not get to 
Tobago in time, and that if  she was not there in 
time she might not get a cargo, and in the month 
of March, at the request of Rees, the plaintiffs 
agreed to and did cancel the charter-party upon 
the aforesaid agreement of Rees to pay the sum of 
241. Os. 6d., being the amount of commission at 5 
per cent, on the amount of the cargo, which was 
estimated at 200 tons of sugar at 47s. 6c£., i f  the 
charter-party had been carried out, with the addi
tion of 5s. Gd. for stamps on the charter-party, 
and that sum was to be paid forthwith by Rees, 
but he neglected to do so, and on the 29 ih July 
1876 he gave to the plaintiffs’ agent his promis
sory note at one month’s date for the amount, 
24Z. Os. Gd., which note was not paid by Rees, and 
is still unpaid.

7. Evidence was given at the trial of the above

[Ex. Div.

facts, and also that the vessel did not go to Tobago, 
and that the cancellation of the charter-party 
was for the benefit of the owners.

8. I t  was contended for the plaintiffs that the 
committee was due on the execution and sign- 
inf? of the charter-party as therein expressly 
stipulated. That the plaintiffs had done all on 
their part to be done to entitle them to be paid 
the said commission, and that their right to 
recover the said commission accrued immediately 
upon the execution and signing of the said 
charter-party and existed at the time of cancella
tion, and did not depend upon the said cancella
tion, and that the charter-party was only can
celed upon the express agreement of Rees to pay 
the commission; that it was within the scope of 
his authority as ship’s husband to cancel the 
charter-party, and to agree upon the terms of 
such cancellation, more particularly as it was for 
the benefit of the vessel.

9. Each of the points referred to in the last 
paragraph was contested by or on behalf of the 
defendants, who also contended that Rees, as 
such ship’s husband, had no power to enter into 
agreement with the plaintiffs for payment of a sum 
in lieu of commission upon cancellation of the 
charter-party, which would bind the owners of the 
vessel, except with their express authority ; that 
this was an act beyond the scope of the general 
authority given to him upon his appointment as 
ship’s husband; that it amounted to a compromise 
of a claim which could not be effected without the 
special sanction of the owners; that the plaintiffs, 
in subsequently accepting Rees’s promissory note 
for the 24Z. Os. Gd., adopted him as the person liable 
to them, and thereforedischarged the owners of the 
vessel, and that the transaction was a personal 
one between the plaintiffs and Roes ; that Rees 
absconded in Nov. 1876, and, although the pro
missory note became due prior to that date, no 
claim was made against the owners of the ship 
until after Rees had absconded.

10. The County Court j udge found as a fact that 
the defendant was part owner of the vessel at the 
date of the charter-party, and its cancellation ; 
that Rees was appointed ship’s husband, and was 
so at the date of the cancellation ; that he entered 
into the charter-party; that the vessel did not go 
to Tobago; that the charter-party was cancelled 
by the plaintiffs at the request of Rees upon his 
agreeing to pay 24i. Os. 6d. in  lieu of commission 
in cash, which he failed to do, and afterwards gave 
the said promissory note, and the same was signed 
by him and not paid, and is still unpaid. But the 
judge held that, although Rees had, as ship’s 
husband, authority to charter the said vessel, he 
was not empowered to pledge his owner’s credit 
for the payment of a sum of money for the can
celling of the charter-party without their express 
sanction, that being a matter quite unusual and 
out of ordinary course, however advantageous the 
compromise effected might have been to the 
interest of all the owners, and as no special 
authority was proved to have been given, the 
plaintiffs were nonsuited.

The question for the opinion of the court is, 
whether, under the circumstances hereinbefore 
set forth, the plaintiffs are entitled to recover 
from the defendant part of the said sum of 
241. Os. Gd., so agreed to be paid for cancellation 
of the charter-party.
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Anstie for the plaintiffs.—That a ship s husban 
has authority to bind the owners by effecting a 
charter-party is not doubted or denied, but ,
tion here is, whether he has also authority to bind 
the owners by cancelling the charter-party, an pay 
ing money in lieu of commission, su°k a’‘ranS . 
merit being a benefit to the owners. X ere 
very little authority on the subject, and 
directly in point on this particular question , 
the principles for which the plaintiffs conten ar 
borne out in the cases that are to be found on 
point. The case of Barber v. Highley  (1 Mar. 
Law Cas. O. S. 383; 9 L. T. ^ p .  N .S . . 2 2 8 , 
15 C. B. N. S. 27 ; 32 L. J. 270, 0. P.) is the 
nearest point to the present; it was neid 
there that a ship’s husband was an agen 
the owner to do what was necessary lor j e 
benefit of the ship, and therefore that he a 
authority to bind his co-owners by giving a bail- 
bond to free the vessel from arrest in a suit 0 
collision; yet that was quite an unusual matter. 
[C leasby. B.—In  that case the ship’s husband was 
also managing owner.] No doubt he was, bu 
the judgment does not rest on that. A  par 
owner is not a copartner with his co-owners. 
What that case decided was, that, if it be necessary 
to enable the ship to continue her voyage and 
earn freight, that enables the ship’s husband to 
give the bond and bind the owners. I t  is found 
in the case that the cancellation was accepted and 
acted on by the owners, and was for their benefit, 
and, having reaped the benefit of the cancellation, 
they ought not to be allowed to escape from 
bearing the burden of it. [ K elly, C.B. Where 
and when was the bargain made ?] I t  was 
at Amsterdam, and the probability is that 
there was no means of obtaining the consent ot 
the owners in time, and if the ship s husband 
could not, under such circumstances, act for their 
benefit and so as to bind them, the result might 
be a considerable loss before the owners could be 
communicated with. The authority delegated to the 
ship’s husband is for the advantage of the owners, 
his principals, and whether it is to make a contract 
or to cancel one, the principle, it is submitted, is 
identical. According to the contention of the 
defendants the charter-party is still subsisting, 
and has not been cancelled, as, if Rees had no 
authority to promise the compensation for its can
cellation, then no cancellation has taken place. 
Rees had no possible reason, being no part owner, 
for making himself personally liable on the pro
missory note, and his giving it is no bar to an 
action by the plaintiffs against the principals: 
Robinson v. Read (9 B. & C. 449.) He cited also 
Thompson v. Finden (4 U. & P. 158), and WhitweU 
v. P errin  (4 0 . B. N. S. 412), as authorities showing 
the power and authority of a ship’s husband to 
bind his owners in matters connected with the 
ship and the interests of the owner.

A. T. Lawrence, for the defendant (respondent), 
contra.—The question is purely a legal one, viz., 
whether a ship’s husband has by law power and 
authority, in that capaoity merely, to bind the 
shipowners by his cancellation of the charter- 
party. I  submit that he has not, and the non
production of any authority in favour of the 
plaintiffs’ contention on the point is a strong 
confirmation of the contrary view, and in favour 
of the defendant’s contention that such a proceed
ing is beyond the scope of his authority and 
employment. In  Campbell v. Stein (6 Dow. App.

Cas. 134) Lord Eldon held that a ship’s husband 
had' no authority to bind the shipowner to the 
costs of a lawsuit. That case, which is the 
nearest authority at all in point, will be found 
cited, with others, in Abbott on Shipping, 10th 
edit., pp. 79, 80. In  Story on Agency, sects. 34 
and 35, that learned author gives a summary of 
the authorities on the duty and power of a ship s 
husband, from which it appears that he has authority 
to direct all proper repairs and equipments and 
outfits for the ship, to make contracts for freight
ing or chartering, if that is her usual employ
ment, and to do other acts necessary to dispatch 
her on her intended voyage. Now the making of 
charter-parties is usual, but the cancelling of 
them is, it is submitted, not usual; and indeed the 
case finds that it is unusual. 1 Bell’s Commen
taries on the Laws of Scotland, ith edit., pp. 552, 
553 a leading authority on the subject, is to the 
same effect. The principle of construction of 
a written appointment is to construe it strictly, 
and to allow an implied authority very reluctantly, 
and only to allow such authority as is necessary 
to the ordinary discharge of the duty. Here it 
was said to be unusual, and out of the ordinary 
course of business. The case of B arker v. Highley  
tub i sup.) does not, it is submitted, apply. I t  is 
the exact converse of the present case. The judg
ment there given was put on the ground only of 
what had been done being absolutely necessary, 
<fcc I t  is not found by the case that Rees pro
fessed or assumed to bind the defendant by the

Pr“ ^.B. —The question which comes before 
us for our decision in this case involves a point 
which is not only of considerable interest and 
importance to the shipping and maritime trade of 
this country, but is also an entirely new one. 
Text books of very high authority, and amongst 
them the learned work of Lord Tenterden on 
Shipping, have been brought to our notice, but in 
none of them has any decision or dictum of any 
judge or any authority whatever, been found for 
the proposition that a ship’s husband has any 
authority beyond that of putting the ship into a 
proper condition for proceeding to sea and 
enabling it to prosecute its voyage ; and m the 
absence of any authority in support of the 
power of the ship’s husbaud which the learned 
counsel for the plaintiffs has consented for here, 
I  should feel grave doubt and hesitation in laying 
down the rule for the first time, that any such 
power in fact exists. There is no doubt that the 
sh ip ’s husband, as laid down in the books on the 
subject, has authority and power to procure a 
charter-party and to make certain contracts for 
the benefit of the shipowners, but there it seems 
his authority ceases; and although it might be 
highly convenient and desirable, and especially in 
cases where the ship’s husband is on the spot, 
and the shipowners are faraway in another country, 
and so cannot promptly or easily be communi
cated with, that the ship’s husband should have 
the power of cancelling a charter on the terms 
most advantageous and for the benefit of the 
shipowners that he may be able to procure, yet I  
cannot, in the present state of the law and absence 
of all authority, venture to take upon myself to 
say for the first time that such a power does exist. 
I t  is, I  think, a matter for regret that there is no 
law or usage clearly defining the power and 
authority of persons in the capacity of ship’s
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husbands ; but, as that is the case, I  am unable to 
hold the defendant liable in the present instance, 
and therefore the judgment of the County Court 
judge in favour of the defendant must be 
affirmed.

C l e a s b y , B.—I  am of the same opinion. I t  
cannot, I  think, be contended that, if the ship
owners themselves had effected the charter-party, 
the ship’s husband would have had authority to 
make such an agreement on their behalf as thab 
which Rees made with the plaintiffs in this case for 
the cancellation of it ;  and, indeed, I  very much 
doubt whether he had authority to cancel the 
charter-party at all. I t  may be taken for granted 
inasmuch as he was appointed ship’s husband 
before the making of the charter-party, that he 
had authority to make it. The learned counsel for 
the defendant, in the course of his argument before 
us, referred us to sects. 34 and 35 of Story’s 
treatise ou Agency, in which are laid down the 
extent and nature of the several duties and 
authority of a ship’s husband, in which certainly, 
as there stated, is not included an authority to 
cancel the contract between the charterer and the 
shipowner. Mr. Lawrence also read us a passage 
from Bell’s Commentaries on the Laws of Scot
land (ub i sup.) on the same subject, in which that 
well-known writer says : “ His ” (the ship’s hus
band’s) “ powers, where not expressly limited, may 
be described generally as those requisite to the 
performance of the duties now enumerated. I t  
may be observed however: (1) that without 
special powers he cannot borrow money generally 
for the use of the ship ; though he may settle the 
accounts of the creditors for furnishing, or grant 
bills for them, which will form debts against the 
concern, whether he has funds in his hands or not 
with which he might have paid them. (2) That 
although he may, in the general case, levy the 
freight which is hy the bill of lading payable on 
the delivery of the goods, it would seem that he 
will nob have, and is not to be relied on as 
possessing, power to take bills for tho freight 
and give up the possession and lien over the 
cargo, unless it had been so settled by charter- 
party, or unless he has special authority to give 
such indulgence. (3) That under general authority 
as ship’s husband he has.no power to insure or to 
bind the owners for premiums, this requiring a 
special authority.” Thus it seems, according to 
the authority of Bell, the ship’s husband has 
power to act under the usual conditions, and to do 
whatever is necessary or usual for working the 
ship: but nil such usual acts are of an entirely 
different character from an act which puts an end 
to the contract.

I t  would have been very satisfactory to me 
if  I  could have seen the contract in thiB case, 
for it is not quite clear, from the statement 
in the case, whether the agreement to cancel 
was made between the plaintiffs and Rees in his 
own name and in his individual capacity, or 
between them and him as the agent of the ship
owners. The arrangement was so exceptional in 
its character that I  am rather inclined to think 
that the cancellation was accepted and the whole 
affair arranged on the authority and personal 
credit of Rees alone; and I  am of opinion that he 
was not authorised to bind the shipowners by 
what he did in making that arrangement with the 
plaintiffs.

Judgment fo r  (he defendant affirmed.

Solicitors for the plaintiffs (apps.), Thomas 
W hite  and Son, agents for J. D. P a in  and Son, 
Newport, Monmouth.

Solicitors for the defendant (resp.), Edm und  
W arriner, agent for Oibbs and Llewellyn, New
port, Monmouth.

PRO BATE, D IVO R CE. A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
Reported by J . P. A spistah and F .W . B aikjss, Beqrs., 

Barristers-at-Law.

A p r il 4 and 5, 1878.
(Before Sir R. P h il l im o r e .)

T h e  N e l l y  S c h n e id e r .

Co-ownership — Sale o f ship — A pp lica tion  o f  
m in o rity —A d m ira lty  C ourt Act 1861 (24 Viet. c. 
10), s. 8.

The H igh  Court o f Justice (A d m ira lty  D iv is ion) has 
power under the A dm ira lty  Court Act 1861, s. 8, 
in  a co-ownership action to order the sale o f a 
ship on the application o f a m in o rity  o f owners, 
and w i l l  exercise such power where i t  appears 
th a t a sale is to the interest o f the owners, 
but such power w i l l  always be exercised w ith  great 
caution.

T h is  was an action brought by John Williams, 
John Swainson, and William Swainson, against 
the British vessel N e lly  Schneider, as co-owners of 
that vessel, to have an account taken of the earn
ings and profits of the vessel, and to procure a sale 
thereof.

The plaintiff, John Williams, was owner of 
9-64th shares in the said vessel, and each of the 
other plaintiffs was the owner of l-64th share 
therein.

An appearance was entered in the action on 
behalf of the other owners of the vessel, of whom 
Joseph Fisher owned 48-61th shaves.

In  1876 the N e lly  Schneider was being built, 
and the plaintiff John Williams, a master mariner, 
applied to the defendant Joseph Fisher, who was 
acting and continued to act as managing owner of 
the vessel, to appoint him, Williams, master of 
the vessel. This the defendant Fisher promised 
to do, provided the plaintiff John Williams would 
purchase and become owner of 9-64th shares in 
the vessel, and would find purchasers for three 
other 64th shares therein. The plaintiff Williams 
agreed to the proposed terms, and he accordingly 
paid for and became the purchaser of 9-64th 
shares, which he continued to hold at the com
mencement of the action. The plaintiffs J. and W. 
Swainson, and one Isaac Rawlinson, became the 
owners of one share each, at the instigation of 
the plaintiff Williams, and Williams was duly 
appointed master of the N e lly  Schneider. The 
plaintiffs J. and W. Swainson and J. Rawlinson 
became owners of the shares on the faith and 
understanding that Williams was to be master. 
The N e lly  Schneider made several voyages under 
the command of Williams; but in Aug. 1877, on 
the return of the vessel from a foreign voyage, the 
defendant Fisher, having had some quarrel with 
the plaintiff Williams, suddenly dismissed Williams 
from his employment as master; the dismissal 
took place without the knowledge of the other 
owners, and under circumstances which would 
not justify a discharge without proper notice.
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Williams thereupon commenced an action against 
the vessel to recover his wages, and disburse
ments and damages for wrongful dismissal; and 
at the same time Williams and the other two 
plaintiffs commenced this co-ownership action. 
The vessel was arrested, but, bail being given in 
the action and for safe return, she was released 
and departed on a voyage with another master in 
command. The statement of claim alleged that 
accounts were outstanding between the plaintiffs 
and Fisher as managing owner. I t  was proved 
that the plaintiffs did not approve of the employ
ment of the vessel otherwise than under the 
command of Williams, and that they objected to 
his dismissal. Their claims as appearing in the 
statement of claim were as follow :

1. T h a t in  tho event o f the N e lly  Schneider Dot being 
b rough t back to  th is  cou n try , pu rsuan t to  the bond given 
in  th is  action th a t such bond sha ll he fo rfe ite d , and th a t 
a ll necessary re lie f thereon may be given to  the p la in t if fs .

2. That the defendant Joseph Fisher, the managing 
owner of the said vesBel, and the other defendants may 
be ordered to bring her back to this country on comple
tion of her present voyage, and that she may be sold by 
the marshal, and the proceeds of her sale be divided 
amongst her owners in the proportions in which they may 
be entitled thereto.

3. That a ll accounts' outstanding and unsettled be
tween the plaintiffs respectively and the defendant 
Joseph Fisher, as such managing owner, may be referred 
to the registrar to report thereon.

4. That the defendants and their respective shares in 
the proceeds of the sale of the Nelly Schneider may be 
condemned in any sum or sums of money whioh Bhall be 
reported to be due to the plaintiffs respectively.

A t the hearing it appeared that the parties 
could not agree as to the management of the ship, 
the plaintiffs insisting upon, and the defendants 
(other than Rawlinson) objecting to, the appoint
ment of the plaintiff Williams as master, and that 
the defendants declined to purchase the plaintiffs’ 
shares at a valuation.

B u tt, Q.C. and Clarkson, for the plaintiffs, sub
mitted that some rule ought to be laid down in 
these co-ownership cases where a minority of 
ownors are in hopeless disagreement with the 
majority. The court has power to direct a sale 
under the 8th section of the Admiralty Court Act 
1861, and this is a case where that power should 
be exercised to dissolve the association, which 
cannot prosper in its present condition. The 
shares of the minority might be valued by the 
court, and the owners of the majority of the Bhares 
should have the option of taking them at the 
valued price within a fixed time, and in default 
the ship should be sold.

M ilw a rd , Q.C. and B u c k n ill ( W. G. F. P h i l l i -  
viore with them) for the defendants, refused to 
consent to such an order.

Sir R. P h illim o r e .—The court has under the 
8th section of the Admiralty Act 1861 full power 
to direct a sale of the ship; but this is a power 
which must always be exercised with great caution 
at the instance of a minority of owners. But in 
this case I  think that, considering the difficulty 
the parties must find under the circumstances in 
coming to terms, it will be greatly to their interest 
that some arrangement should be made which 
will sever their connection. The course suggested 
by counsel for the plaintiff does not seem to be 
an unreasonable course to adopt, and I  shall make 
the following order: I  order that a valuation of 
the shares now held by the plaintiffs in the vessel

be made ; that a copy of such valuation be filed in 
the registry, and that thereupon the defendants 
have the option of purchasing such shares at the 
amount fixed by the valuation. I f  the plaintiffs 
do not exercise this option within a fortnight, the 
ship must be apprised and sold by the marshal.

A p r il 5.— Buckn ill, for the defendants, stated 
that the defendants declined to avail themselves 
of the option of purchasing the plaintiffs’ shares.

E . C. Clarkson, for the plaintiffs, asked that the 
vessel might be at once brought back to this 
country and sold.

Sir R. P h il l im o r e .—I  cannot compel the de
fendants to bring the vessel home, but I  grant 
the plaintiffs application as far as I  can. The 
order for the appraisement and sale of the vessel 
will be put in force when the vessel comes back to 
England from her present voyage.

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes.

Solicitors for the defendants, Ingledew, Ince, 
and Greening.

Nov. 21 and 22,1878.
(Before Sir R. P h il l im o r e  and T r in it y  M as te r s .)

T h e  T ir z a h .
Damage— Collis ion—Regulations fo r  Preventing,

Arts. 2,3, 5— Infringem ent—L ig h t—36 Sp 37 Viet, 
c. 85, s. 17.

I f  an infringem ent o f the Regulations fo r  Preventing 
Collisions a t Sea may by possib ility  cause or con
tribu te to a collision, the vessel in fr in g in g  the 
regulations w i l l  be fou nd  to blame under the pro
visions o f sect. 17 o f Merchant Shipp ing Act 1873 
(36 8p 37 Viet. c. 85), notwithstanding that an 
in fringem ent was justifiab le, unless the actual 
in fringem ent was necessary.

A  vessel moving her lights in  bad weather fro m  a  
place approved by the Board o f Trade, and where, 
semble, they complied w ith  the regulations as to 
v is ib ility , to a place where they were obscured, to 
a certain extent, by sails, fyc., on the ground that 
in  the approved place they would be washed away, 
fo u n d  to blame fo r  a collision which m ight have 
been occasioned by the ir non-v is ib ility , on the 
ground that, though i t  was justifiab le  to move 
them, they should have been moved to such a  place, 
or such steps should have been taken, as to render 
them properly visible in  the new place.

T h is  was an action for damages sustained by the 
barque Duke o f W ellington in a collision between 
that vessel and the brig T irzah , about ten or twelve 
miles S.E. by E. of Orfordness, about midnight on 
the night of the27th-28th Aug. 1878.

The Duke o f W ellington was a barque of 794 
tons register, and was on a voyage from South 
Shields to Carthagena, laden with a cargo of coal 
and coke, and manned by a crew of sixteen bands.

The Tirzah  was a brig of 239 tons register, and 
was on a voyage from Archangel to London, laden 
with a cargo of oats, and manned by a crew of 
eight hands.

The night was clear, but dark, the wind about 
W.S.W., a strong breeze, and, according to those 
on board the Tirzah, there was a heavy sea 
running. The Duke o f W ellington was close- 
hauled on the port tack, heading about N .W ., and 
going about three and a half knots through the 
water, under all plain sail except foretopgallant
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and mainsails. The Tirzah  was close-hauled on the 
starboard tack, under topsails, courses, jib. and 
trysail, and making about one and a half knots an 
hour.

Those on board the Duke o f W ellington  ob
served the Tirzah  three points on the starboard 
bow, about one-third of a mile off, but could see 
no lights till the Tirzah  was quite close, when a 
red light was seen. The Duke o f Wellington ported 
her helm, and let go the spanker sheet and lee 
main braces; but nevertheless before she had 
paid off sufficiently she with her port bow struck 
the port bow of tbe Tirzah. Those on board the 
Tirzah  observed the green light of the Duke o f 
W ellington three points on the T irzah '8 port bow 
about a mile off. They kept their luff until close 
to the Duke o f W ellington, and a collision was 
imminent, when, after hailing that vessel, their 
helm was put hard down to ease the blow. There 
was a good look-out on board both ships. The 
Duke o f W ellington’s lights were fixed forward of 
the greatest beam of the vessel. The Tirzah  had 
two sets of stanchions for her lights, one set right 
aft and the other forward. I t  was proved that 
the surveying officer of the Board of Trade at 
Dublin had directed the lights to be removed 
from aft, where they had' been carried before the 
inspection, and that they were usually carried 
forward, but in bad weather were moved aft to 
their original position, and that on the night of 
the collision they had been moved aft at 10 p.m. 
From that position they were not visible right 
ahead, nor on either bow from an angle variously 
estimated by the witnesses at from half a point 
to one and a half points on each bow.

The question was whether the fact of the lights 
being in such a position was, under the circum
stances, sufficient to render the Tirzah  liable for 
the damage arising from the collision within the 
meaning of sect. 17 of the Merchant Shipping 
Act.

The following enactments were those referred to : 
Merchant Shipp ing Act 1862 (25 &  26 Viet. c. 63), 

Table (C.)
Regulations fo r  Preventing Collisions at Sea—Rules 

concerning lights.
A rt. 2.—The lights mentioned in the following articles, 

and no others, shall be oarried in  a ll weathers between 
sunset and sunrise.

A rt. 3.—Seagoing steamships when under weigh shall 
carry

(а) A t the foremast head, &c.
(б) On the starboard side, &c.
(c) On the port side a red light so constructed as to 

show au uniform unbroken light over an arc of 
the horizon of ten points of the compass, so fixed 
as to throw the light from right ahead to two points 
abaft the beam on the port side, and of such a 
character as to be visible on a dark night with a 
clear atmosphere at a distance of at least two 
miles

(d) The said green and red lights shall be fitted with 
the board screens projecting at least 3ft, forward 
from the light, so as to prevent these lights from 
being seen across the bow.

A rt. 5.—Sailing vessels under weigh or being towed 
shall carry the same lights as steamships under weigh, 
with the exception of the white masthead lights, which 
they shall never carry.
The Merchant S hipp ing Act 1873 (36 37 Viet,

c. 85). s. 17.
I f  in any case of collision i t  is proved to the oonrt before 

which the case is tried that any of the regulations con
tained in or made under the Merchant Shipping Acts 
1851 to 1873 has been infringed, the ship by which such

regulation has been infringed shall be deemed to be m 
fault, unless i t  be shown to the satisfaction of the court 
that the circumstances of the oase made departure from, 
the regulation necessary.

The case was heard on Nov. 21 and 22, by 
Sir R. Phillimore, assisted by two of the elder 
brethren of the Trinity House as assessors.

B utt, Q.O. and Dr. W. G. F . P h illim ore  for 
plaintiffs, owners of the Duke o f Wellington.—The 
position of these lights was such that we, ap
proaching on her bow, oould not see them, there
fore the position misled us, and caused the oollisiou.. 
Two circumstances must combine to prevont the 
Tirzah  being liable for this collision : (1) a neces
sity for carrying the lights a f t ; and (2) a necessity 
for carrying them aft' in such a way as not to- 
comply with the regulations. The object of the 
statute was to prevent the court having to decide 
on conflicting evidence whether in any particular 
case the infringement of the regulations did or did 
not cause or contribute to a collision. To bring 
the Tirzah  under the edge of the statute it is only 
necessary to show that tbe infringement was not 
absolutely necessary, and that it may have caused 
or contributed to tbe collision. We have the 
strongest evidence on that point. The defendants 
themselves ore obliged to admit that, with the 
ship leaning over as she was, the lee light, which 
is the one here in question, would be obscured by. 
the mainsail for one and a half points on the bow 
within that angle we could not see tbe light, and, 
not seeing it, we were justified in supposing either 
that the object we did see was a vessel going the 
same way as ourselves, and therefore no cause 
of immediate danger, or a vessel running free, and 
therefore, in the then existing state of the wind, 
a passed vessel, aud not a source of danger at 
all; we were therefore justified, as a close-hauled 
vessel, in keeping our luff till we, at the last 
moment, discovered a state of things in which, 
though we did all that seamanship could suggest, 
the collision could not be avoided. What right or 
excuse had the Tirzah  for carrying her lights in 
such a place ? The Board of Trade at Dublin had 
pointed out thao it was an improper place; and 
even if the weather was such as to preveut therm 
being carried forward, yet the weather was not 
exceptionally bad weather, but such as vessels 
expect to meet, and therefore she ought to 
have adopted precautions either by having the 
staunchions aft turned out, or the mainsail 
hauled up, so as to show the lights ahead.

E . C. Clarkson (with him Mgburgh) for defen
dants, owners of the Tirzah.— L'he court will firs! 
determine the facts, and then see if the statute 
applies. We with our lights burning see the Duka 
o f Wellington's light three points on our bow ; it is 
not contended that our light was obscured to that 
extent, and therefore, if  the Duke of Wellington h id 
had a proper look-out, our light would have beeu 
seen, and it was her duty as a port-tacked ship to 
get out of our way. The collision was caused by her 
want of look-out, and if she had no proper look-out, 
the visibility or invisibility of our light could not 
by any possibility cause or contribute to the col
lision :

The Englishman, 3 Asp. Mar. Law Cas. 506; L.
Rep. 3 P. Div. 18; 37 L. T. Rep. N. S. 412.

Our lights only became obscured at about five- 
eighths of a point, that is, only very shortly betore 
the collision, and when a collision was already 
inevitable for the want of look-out on board the
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Duke o f Wellington. Besides, if we had kept our 
lights forward in the place which the Board o 
Trade desired, we could not, under the existing 
circumstances of wind and sea, keep them alig a 
all, and therefore we were justified in moving em 
to a place where, at all events, they would urn 
safely. The old stanchions left in the place where 
the lights were originally placed were at once the 
best and only makeshift we could avail oursel ves or 

Sir R. Phillimore, after consultation wit 
Trinity Masters, said:—“This is a case ofcojis 
which happened between twelve undone a c oc 
in the morning of the 28th Aug,, about ten mi 
from Orfordness. The direction of the wind 
was stated to be W . S. W., or W. by 
the weather was clear but dark. I t  appears 
thero was a strong and heavy sea, and at the 
the tide was ebb. The vessels that came in 
collision were the barque Duke o f Wellington 
the brig T irzah . The Duke o f Wellington was by 
far the larger ship, being 794 tons regis , 
and the Tirzah  only 239 tons rcgis ê[;, . , , 
Duke o f W ellington  was bound from South ¡shields 
to Carthagena, with a crew of sixteen hands, an 
cargo of coal and coke. Between twelve and one 
she says that she bad all her plain sai e , P 
mainsail and foretopgallant sail, and was g
N.W., making three to four knots an hou . 
question arises as to her lights, w 1C1 
admitted to be proper. She says she 
vessel without lights from a quarter to halt a 
mile off, and about three points on her s •
bow, and that the vessel was watched; - 
no doubt it was the Tirzah, but no hgh s . , 
seen. Suddenly they appeared close to the 
of Wellington, who could nofc pay 0 ;nTf  with
the time, and the Tirzah  came into co is 
her; the two vessels struck together 
port bows. Now the Tirzah’s case is, linder
close-hauled on the starboard tack, an ,.
her topsails, courses, jib and trysan, p , d
as she says, at the rate of about one licbt
knots an hour, and that she saw the g . ^
of the Duke o f W e llin g to n at a d.stanceof about 
a mile, and about three points on her P ' j 
She was kept close-hauled by the win , P - 
the Duke o f Wellington would keep out of t! 0 J 
but tbe Duke o f Wellington approached, and
collision took place.

There is no dispute on this part of ^ c k e d  
that the Duke o f Wellington wa* J bPa°rd.tacked 
vessel, and the T irzah , a s former
vessel; therefore it was the duty . t djs. 
to get out of the way. She was unable t o ^ _
charge it, she says, on account  ̂ the 17th 
cient state of the Tirzah s red light. - /gg &
section of the Merchant Shipping r . that
37 Viet. c. 85) has been ui vokedn. her favour . ^ d  
section is as follows: iN-18 k ° rd,u: P section has 
the section given above.] Now  ̂ court
undergone much discussion botn Privy
and before the Judicial Commit ee eSta,blisti 
Council, aod the result of the case . . ment 
the law that, in any case where an ib;btjy have 
of the regulations could by any P g0 jn.
caused or affected the collision, aection to
fringing them is brought under the sect
which I  have referred. d;d

Now in this case the T irz a h «P to ten

to the traffrail. One of the questions that I  have 
put to the Elder Brethren of the Trinity 
House is, whether, having regard to the state 
of the weather, it was a justifiable act: and 
they are of opinion that it was, and in that I  
agree. They were, unfortunately, placed aft in  
such a position as unquestionably to infringe the 
regulations, to what extent is perhaps doubtful,, 
but we think it must have been to the extent, 
of a point or a point and a half.

The second question then arises whether, in this 
state of things, such an infringement of the rule 
could by possibility have affected this collision. That 
is evidently a question for the Elder Brethren, 
who have assisted me with their nautical skill; 
and, in their opinion, it must be answered in the 
affirmative that it could by possibility have af
fected the collision.

The main question then arises with regard 
to the other branch of the clause of the 
statute, namely, were there any circumstances 
which made a departure from the regulation 
necessary ? I t  appears, on the evidence, that 
the officials of the Board of Trade at Dublin 
passed the lights, and that they were in the 
same condition previous to 1873 as they were 
on the occasion of the collision. Soon after the 
passing of the Merchant Shipping Act in that 
year (36 & 37 Viet. c. 85) the Board of Trade 
ordered the stanchions to be put forward, and the 
lights were carried forward, itappears, at that time. 
Now, it has been argued with considerable plausi
bility and acuteness that this vessel was constrained 
by the state ofthe weather to remove herlights from 
the position in which they had been, and in which 
they were placed by the direction of the Board of 
Trade and that it was the best makeshift that 
con Id be adopted, and the t if they were placed in their 
original position aft, it was as much as could be 
expected from the master of the ship. On the 
whole I  have arrived at the conclusion that it is 
not a sufficient excuse that this vessel was in such 
rough weather as to render it necessary that her 
lights should be removed from forward to aft. I t  
seems that a fair and proper arrangement should 
be provided to make them comply with the regula
tions as to visibility, and such was not provided.
I  must, therefore, under the provisions of the 
statute,’hold that the Tirzah  is deemed to be in 
fault for this collision.

Solicitors for p la in tiffs , owners of the Duke o f  
Wellington, Stokes, Saunders, and Stokes.

Solicitors for defendants, owners of the Tirzah, 
T. Cooper and Co.

Tuesday, Dec. 3, 1878.
(Before Sir R. P eillim o r e .)

T ee  M a r ia .
P ra c tice — Ins titu tio n  o f suit— Default cause— Time 

— W rit o f  summons — W arrant o f arrest—Adm.
Court Buies 1871, r. p i l u l e s  o f the Supreme 
C o u rt; Order I ,  r. 1: Order V .,r .  11; Order

i f  Ordinary default causes in  rem, the time a t which 
the steps in  the action may be taken date fro m  
the service o f the w r it  o f  summons, and not, as 
before the Judicature Acts came in to  operation, 
from  the service o f the w a rran t o f arrest.

Tms was a motion in a cause of towage and 
necessaries instituted against the vessel M aria .
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The cause was instituted on the 25th Oct. 1878, 
and the writ of summons had been served on the 
ship by being nailed to the mast, in accordance 
with Order IX ., r. 10. No appearance was entered 
on behalf of the owners or others interested, but 
no warrant of arrest (Order V ., r. 11 a) was 
issued till the 14th Nov. 1878.

G. Bruce  now moved the court ex parte to 
allow the plaintiff to file proofs and enter action 
for trial, notwithstanding that the time had not 
elapsed since the issue of the warrant, required 
by Admiralty Court Eules 1871, r. 4. (a) He 
argued that since the Judicature Acts the writ of 
summons was notice to all the world of the suit, 
and that therefore Admiralty Court Rules 1871, 
rule 4, must be read as if the expression “ writ of 
summons ” were used instead of “ warrant of 
arrest; ” the warrant of arrest is now only neces
sary to enable the vessel to be sold under the order 
of the court, and the writ of summons is now the 
commencement of Admiralty actions in  rem  as well 
as of all other actions (Order I. ,  r. 1), and is in 
actions in  rem  served in the same way that the 
warrant of arrest formerly was (Order X I., r. 10).

Sir R. P h illim o r e ,— I  shall grant the applica
tion in the present case, as I  am of opinion that 
in a case like the present the service of the writ 
of summons by nailing it on the mast is sufficient 
intimation to all whom it may concern of the 
existence of the suit. But it must be borne in 
mind that the present application is in a cause by 
default, and therefore made ex parte, and I  do 
not say that I  should grant the application under 
other circumstances, as there are peculiarities in 
some cases where the proceedings are in  pcenam, 
and the warrant of arrest may be a necessary 
preliminary to found jurisdiction. (6)

Solicitors for the plaintiff. F lu x  and Go.

“ damage to cargo ” from this division to the 
Queen’s Bench Division of the High Court.

The Seaham was a British ship, and her owners 
were resident in Great Britain.

E . G. Clarkson, for the defendants, owners of 
the Seaham.—This is not a case within the Ad
miralty Court Act 1861, s. 6 (24 Viet. c. 10), and 
therefore not one over whioh the High Court of 
Admiralty would have had jurisdiction; therefore 
it has been wrongly assigned to this division: 
(Supreme Court of judicature Act 1875, s. 11 (3), 
38 & 39 Viet. c. 77). No doubt the court has 
power to retain it  (Supreme Court of Judica
ture Act 1875, s. 11 (2), 38 & 39 Viet. c. 77), 
but it would be inconvenient, and besides we 
desire to try the case by jury; we have a 
right to demand trial by jury (Order X X X V I., 
rr. 3, 27.) [Sir R. P h ill im o r e .—Is there anything 
to prevent you trying the case with a jury in this 
division F] There is at all events no precedent for 
so doing, and the cases in the Chancery Division 
in which a jury is required are set down for trial 
in London or Westminster in the general list, and 
tried before one of the judges of the Common Law 
Divisions. I  should therefore, later on, have to 
ask for directions how the trial was to take place, 
and the cause being improperly assigned here, I  
take the more direct and simple course of asking 
to transfer it bodily.

W. G. Phillim ore .—Allowing that this case 
comes within the provisions of Order X X X V I. ,  
rr. 3, 27, and that the defendants have a right to 
try by j ury, there is nothing to prevent the exer
cise of the right in this division, even if it should 
ultimately be necessary to try issues of fact with 
a jury, and to follow the Chancery precedent in 
such a case; there may well be issues of law which 
we prefer to have decided in this court.

S aturday, Dec. 21, 1878. 
(Before Sir R. P h illim o r e .) 

T he  Seah am .
Practice— T r ia l by ju r y — A d m ira lty  D iv is ion— 

Transfer—38 Sr 39 Viet. c. 77, s. 11 (2) (3), Order 
X X X V I . ,  r r .  3, 27.

A n  action assigned to the A d m ira lty  D iv is ion , but 
which would not have been w ith in  the cognizance 
o f the H ig h  Court o f A d m ira lty  before the J u d i
cature Acts, transferred to another d iv is ion on 
tha t grou/nd.

Q.ucere, can an action be tried, and the issues 
o f fa c t therein decided, by a  ju ry ,  in  the A d m ira lty  
D iv is ion  o f the H ig h  Court as w e ll as in  the 
Common La w  D iv is ions ?

T his  was a m o tion  to  transfe r an action fo r

(a) See The Polymede (3 Asp. Mar. Law Cas. 124; 
34L. T. Rep. N. S. 367; L. Rep. 1 P. Div. 121) aa to 
the effect of the Judicature Acts and Orders nnder i t  on 
the Aot and rules previously in force.

Q>) The time for taking proceedings in Admiralty 
actions may always be abridged by order of oourt or a 
judge under Order L V II . , r .  7; but in default causes 
there is a difficulty as to the time of the service of the 
notice of motion to abridge the time, though, looking to 
Order X IX ., r. 6, Order L I I I .  rr. 3, 7, and Morton v 
M ille r  (Jj. Rep. Ch. D iv. 516), Digmond v. Croft (34 L.T  
Rep. N.-S. 786 ; L. Rep. 3 Ch. D iv. 512),and Gardiner 
v. Hardy (W. N. 1876, p. 185), i t  would probably bo 
considered sufficient i f  they were filed in the Admiralty 
Registry.

Sir R. P h illim o r e .—I  shall grant the present 
application, as the cause has been wrongly assigned 
to this division, but not on the ground that I  have 
no power to summon a jury. Costs to be costs in 
the cause.

Solicitors for plaintiff, Stokes and Co.
Solicitors for defendant, Cooper and Co.

Tuesday, M arch  5,1878.
(Before Sir R. P h illim o r e .)

T he J acob L andstrom.
Practice— Salvage— R iva l salvors— Consolidation  

— Tender.
The court has •power to order the consolidation o f 

salvage suits in  a l l cases, but i t  w i l l  not usua lly  
exercise the power contrary to the wish o f the 
various p la in tiffs  ; but i f  the p la in tiffs  institu te  
and prosecute several suits w ithou t necessity, they 
w i l l  be condemned in  costs.

When there are separate suits ins titu ted  in  respect 
o f services rendered to a  vessel and her crew by 
r iv a l salvors, and the defendant is unable to 
estimate the respective values o f two several 
services, he w i l l  be allowed to make a single 
tender in  respect o f the whole services rendered. 

T his was a m otion in  a cause of salvage by the 
defendants, owners of the Jacob Landstrom, to  
consolidate tw o salvage suits w h ich  had been 
brought against th a t vessel, o r in  the a lte rnative 
to  be allowed to  make a single tender in  respect
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of both suits. The notice served on the plaintiffs 
in Action 1878, K . No. 5, was as follows:

We, Stokes, Saunders, and Stokes, solicitors for the 
defendants in this cause, give notice that we shall by 
counsel, on the 5th March 1878, move the judge in court 
to order that this action be consolidated with action 
1877, O. No. 379, or that in the event of either of the 
plaintiffs objecting thereto the defendants may make a 
tender in court in this action of a sum that they may 
deem sufficient to satisfy the claims for salvage in both 
actions, notwithstanding the actions may not be consoli
dated.

A  notice was served on the plaintiffs in action 
1877, 0 . No. 879, in the same terms excepting 
that “ Action 1878, K . No. 5 ” was substituted 
for “ Action 1877, 0. No. 379.”

M arch  5.— Stubbs for the defendants. The 
court has power to order the consolidation of the 
suits; but if  it  should be of opinion that the 
interests of the salvors are so diverse as not to be 
conveniently disposed of in the same suit, it will 
not on that account subject us to the inconveni
ence of making separate tenders in each suit. We 
admit that we are liable to pay some salvage, and 
desire to tender; but if the plaintiffs’ claims are 
so difficult to adjust in te r se, that .they are com
pelled to keep their actions separate, how can we, 
before the trial of the question, say in what pro
portions their services or alleged services should 
be rewarded P

W. G. P h illim ore , for plaintiffs in Action 1877,
O. No. 379.—The consolidation of suits is a 
matter in the discretion of the court, and it has 
been already decided in the registry not to 11 o sv 
it, and this court will not interfere on appeal with 
a matter of discretion. There is no precedent 
for a tender being made common to two separate 
actions, and such a proceeding w o u ld  occasion 
greater inconvenience than it is alleged that i 
would prevent. Suppose one set of salvors 
consider the amount sufficient and accept it, t ey 
will be compelled to fight the question of amount 
at their own risk against the other set which 
consider it insufficient, apart altogether from e 
question of apportionment. The defendan s 
servants did not abandon the ship, and t eir 
mate has been examined; therefore, all e 
circumstances of the salvage and the rela 
value of the seryices rendered by each set or Ba J ° ,  
are in their knowledge, and they canno 
within the personal knowledge of both se s 
salvors. They have had the benefit and should 
bear the burden, not we who rendered the 
service. The questions to be tried are separate, 
and we are entitled to a separate judgment 
each, and therefore to a separate tender tor eac . 
„N e ls o n , fo r the plaintiffs in Action W » , iv 
No. 5, also objected both to the consolidation 
to a joint tender, but claimed if the oonsolidation 
Was ordered that he should have the con 
the cause, as he was the first salvor in the hem.

S ir  K .  P H IL L M O E E .-T h e  f irs t question that
comes before the court is as to the power 0 .
«olidation. I t  is hardly necessary to say that 
has always been considered a special power_ 
c°urt to order actions to be consolidated 
cases of wages and other suits. The Pra

down by Dr. Lushingtoni as follow ( 
W illia m  M utt, 1 Lush. 27; 1 L. T. Rep. N.S- j 

According to my knowledge the umvers P 
tice of the court has been to consolidate ^

here the decision of each action dep» .^e
precisely the same facts ; and in salvage

court has gone further, consolidating actions 
where there are several sets of salvors not 
rendering precisely the same services. The 
power of consolidating actions is most beneficial. 
But for this power the owners of a ship would 
often be vexed by a host of different actions 
arising out of one matter, as in a case of collisions 
by all the several owners of cargo in the vessel run 
down, and the court could afford no relief, having 
no power to order the evidence in one action to be 
taken as evidence in “ another.” I  perceive also, 
that in one case {The Melpomene, 1 Asp. Mar. Law 
Cas. 515; L. Rep. 4 A. &  E. 129), decided 
in July 1873, I  ordered two causes to be 
consolidated where the application was made 
by the plaintiffs and resisted by the defendants. 
Nevertheless, the practice of the court for many 
years has been not to compel a consideration 
where the different plaintiffs object to it and 
maintain that their interests are diverse. In  such 
cases the court has not ordered consolidation, but 
has always held it to be in its power to condemn 
the party refusing to consolidate in costs. I  do not 
therefore order a consolidation of these actions. 
There remains the further question whether it is 
not competent to the owner of the salved property 
to make one single joint tender in both separate 
actions. On the whole I  am of opinion that it is 
competent for him to do so. I t  is quite clear that 
there are some cases in which it would be impos
sible for him to make separate tenders. For example, 
take the case of a vessel absolutely derelict and 
two salvors setting up separate claims, it would be 
impossible for the owner to know what the several 
services rendered were, but he would know the 
value of the vessel and her cargo and freight, and 
therefore might estimate what the value of the 
services in the aggreg te was. In  such a case it 
would be unjust to call upon the owners of pro
perty to make separate tenders, and I  am of opinion 
that the present case falls within the same cate
gory. There is a salvage of the crew and a separate 
salvage of the vessel. The owner may estimate the 
whole value of the service rendered to his property 
at a certain sum and tender it in court, and if the 
salvors refuse it they do so at the risk of 
costs. I  order a single tender for the whole ser
vices rendered to the ship, the defendants to elect 
if they choose in which action it is to bo paid in. 

Solicitors for plaintiffs in Action O. No. 397
(1877) , Lowless and Co.

Solicitors fo r the p la in tiffs  in Action K . No. 5
(1878) , Tatham  and Co.

Solicitors fo r defendants in  both actions, Stokes, 
Saunders, and Stokes.

HOUSE OP IiORDS.
Eeported by C. E. Maudes', Esa., Barriater-at-Law.

Nov. 6 and 7, 1878.
(Before the L ord C h a n c e l l o r  (Cairns), Lords 
1 P e n z a n c e , 0 ‘H a g a n , and S e l b o e n e .)

B a y l e y  a n d  o th e e s  v . C h a d w ic k , 

on  a p p e a l  p b o m  t h e  c o u r t  or a p p e a l  in  En g l a n d .

* Com m ission-Sale o f ship—Evidence f o r  ju ry .  
The appellants were auctioneers. The respondent 

nut a ship in to the ir hands fo r sale, and i t  was 
aareed that i f  i t  was not sold by auction, but i f  a 
subsequent sale were effected to any person led to
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make an offer “ in  consequence o f the appellant’s 
mention or publication f o r  auction purposes,’’ they 
were to be entitled to a commission.

The ship was not sold by auction, but afterwards
P., having been present a t a conversation which 
led him  to believe tha t 8. would purchase the ship, 
wrote to the appellants, "  noting that they had 
the ship in  their hands,’ ’ to enquire the price, etc., 
P. then communicated w ith  S., who u ltim a 'e ly  
became the purchaser, but not through the agency
< f P.

H e ld  (reversing the judgm ent o f the court below), 
that there was evidence to go to the ju r y  that the 
sale was effected in  consequence o f the appellants’ 
mention or publication, w ith in  the meaning o f the 
agreement, and that they were entitled to their 
commission.

T his was an appeal from a judgment of the Court 
of Appeal (Bramwell, Brer.t, and Cotton, L.JJ.) 
reported in 3 Asp. Mar. Law Cas. 543 ; 37 L. T . 
Rep. N. S. 593, reversing a judgment of the 
Common Pleas Division (Lord Coleridge, C.J. and 
Denman, J.) reported in 3 Asp. Mar. Law Cas. 453 ; 
36 L. T. Rep. N. S. 740.

The action was brought for commission upon 
the sale of a ship. The right to the commission 
depended upon a letter written by the respondent, 
the vendor, to the appellants, who were auctioneers, 
in these words :

In case the ship is not sold by auction, she is forthwith 
to revert to the custody of the owners for private sale, bnt 
in case a subsequent sale be effected to any person, or 
firm, introduced by you, or led to make such offer in con
sequence of your mention or publication for auction 
purposes, you to be entitled to the same one per cent 
commission on such sale.

The ship was not sold by auction, but was 
afterwards purchased by a person of the name of 
bugden, who was first introduced to the appellants 
by a man of tbe name of Pearson, who acted for 
some time as his agent in the matter, and the sole 
question was whether there was evidence that he 
xiiid. first beard that tho ship was for sale, u in 
consequence of the appellants “ mention or pub
lication for auction purposes,” within the meaning 
of the contract. The case was tried before Lord 
Coleridge, C.J., when the jury found a verdict for 
the plaintiffs. A  rule was obtained in the Com
mon Pleas Division for a new trial on the ground 
ol misdirection and also on the ground that the 
verdict was against the weight of evidence. The 
rule was discharged, whereupon the defendant 
appealed to the Court of Appeal, who held that 
there was no evidence to go to the jury in support 
of the plaintiffs’ claim. The plaintiffs then ap
pealed to the House of Lords.

Benjam in, Q.C, M urphy, Q.C , and E dw yn Jones 
appeared for the appellants.

Htrschell, Q.C. and R . T. Reid for the respon
dent.

Their L ordships were unanimously of opinion 
that there was no question of law in the case, and 
that upon tho facts set out above there was ample 
evidence to go to the jury in supportof the plaintiffs'

Judgment o f the Court o f Appeal reversed w ith  
costs; judgm ent o f the Common Pleas 
D iv is ion  restored.

Solicitors for the appellants, Lowless and Co. 
Solicitor for respondent, H . T. Chambers.

Thursday, Nov. 14,1878.
(Before the L ord Chancellor (Cairns), Lo rds 

P enzance, 0 ‘H agan, and Selboene.)

F isher  v. Sm it h .
ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

Insurance broker — Sub-agent — Policy  — L ie n — 
M onthly payments.

Where a shipowner employs a broker to effect in 
surances, and, there being no underwriters a t the 
place o f employment, the, broker engages another 
broker elsewhere to effect the insurances, and  
such, la tte r broker pays the premiums, he has a 
lien on the policies fo r  such prem ium s as against 
the shipowner.

Settlement o f accounts between the two brokers 
once a month, the sub-agent meanwhile re ta in ing  
the policies, is not inconsistent, w ith  such a lien, 
even though the f irs t  broker has been p a id  by the 
shipowner.

Cra w shay v. Homfray (4 B arn . 8f A id . 50) dis
tinguished).

T his  was an appeal from a judgment of the Court 
of Appeal (Cookburn, C.J., James, Bramwell, and 
Brett, L.JJ.), reported in 3 Asp. Mar. Law Cas. 
492 : 37 L. T. Rep. N.S. 18, reversing a judgment 
of the Exchequer Division (Kelly, C.B., and 
Cleasby, B.), reported in 3 Asp. Mar. Law Cas. 
211 ; 34 L. T. Rep. N. S. 912, in favour of the 
plaintiff upon a special case.

The action was an action of detinue, brought to 
recover a policy of insurance effected by the defen
dant, an insurance broker at Liverpool, as sub
agent for a broker of the name of Skinner, who 
had been employed by the plaintiff to effect the 
policy for him. The defendant claimed to have a 
lien on the policy for the amount of premiums 
paid by him, but the plaintiff, who had 
paid Skinner the amount of the premiums, 
claimed to have the policy given up to him. I t  
was admitted that the plaintiff knew that Skinner 
had employed the defendant as his sub agent; but 
it was said that the course of business between the 
parties, by which the amounts due were settled 
monthly, being a giving of credit, discharged the 
lien.

A  special case was stated, which is set out at 
length in the reports in the Courts below.

W alk in  W illiam s, Q.O., and T. S. P ritch a rd  
appeared for the appellant.

The arguments urged by them appear sufficiently 
irom tho judgments of their Lordships.

N . Matthews, Q.C,, and Maclachan, who ap
peared for the respondent, were not called upon to 
address the House.

A t the conclusion of the arguments for the 
K ;an t their Lordships gave judgment as

Ihe L ord C hancellor (Cairns).—My Lords, 
Id o  nob think your Lordships entertain any doubt 
as to the propriety of the decision of the Court of 
Appeal in this case.

I  here are substantially three questions in the 
case, which have been argued by the learned 
counsel for the appellant. In  the first place, 
was there in the respondent, from the nature 
?. the transaction, a lien P Secondly, was that 
lien superseded by any contract or course of 

l business inconsistent with it  ? Thirdly, was it
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discharged by any payment which was a payment 
to the respondent ?

As to the question whether this is a case 
in which a lien originally would arise in the 
respondent, I  think there can be no donbt 
he is the person who effected the policies of 
insurance; he either paid the premiums or became 
liable for them, and his was the labour and the 
care through which the insurances were effected. 
According to the well-known rule of law he would 
be entitled, for his labour and care, and his money 
expended, to a lien in the nature of holding pos
session of the policies, and be would be entitled to 
that lien against every person, against the owner 
of the goods for whose benefit the policies were 
effected, and against any intermediaries who might 
have intervened between the owner and himself. 
That appears to me to be the ordinary and well- 
known rule of law, and I  do not think it was 
seriously disputed at your Lordships’ bar. But 
was there any contract or course of dealing in the 
case which superseded that lien, which, ordinarily 
speaking, would have arisen ? As to that, the 
argument has been that the lien was superseded, 
whether it was a lien of the respondent or of the 
intermediary, Skinner; but I  will take it as a, lien 
of the respondent. Now, the course of dealing is 
a question of fact, and is to be ascertained from 
the statements in the case, with the power which 
your Lordships have, and which the court below 
had, to draw whatever may be the inferences of 
fact that you think a jury would, or ought to have, 
drawn. The course of dealing was this: the 
respondent, Smith, effected in the  ̂course 
of the month a number of insurances for Skinner. 
A t the end of the month, or within the 
first ten days of the succeeding month, he fur
nished him with an account of all that he had ex
pended, and his commission; and he expected to 
receive payment in cash on the 10th of the follow
ing month for what he had so expended. I t  is 
said that that was a giving of credit, and that it 
was inconsistent with maintaining a lien, and that 
it  super-eded any right of lien which might other
wise have existed. I  could quite understand a 
course of business of that kind, with a s lg 
addition, superseding the lien. I 1 **1® “ ? ” 
Grawsliay v. H om fray  (4 Barn. & Aid. o0) 
was an additional element in the course or us* 
ness. There a wharfinger was m the habit ot 
receiving goods, upon which he might have 
lien, but the course of business was that he par e 
with the goods from time to time, receiving P J 
went at the end of every six months, or every 
year, for all his dues ; and it was held that that
course of business prevented him from mat

his right of lien. I f  it had been the cours 
business here for the respondent not mere y 

effect these policies, but from time t°  tim.® 
them up as they were effected, and B' P y . 
stand upon his right to be paid at the e , ,  
Month, then I  can understand that the case

like that I  have cited. But «stead of that 
being so here, your Lordships have ex ^ 0
opposite state of facts found in this cas , 
hot only is there no statement that 1 d
mbit for the policies to be delivered up 

of the month, and not only is the case one in 
which you are dealing with a km , 0 is 
namely policies of insurance, as to which M 
no immediate necessity for delivering P
soon as they are effected, but in addition to to

yon have a precise statement, inserted apparently 
for this very purpose, that it was not the usual 
practice for the respondent to part with the 
original stamped policies to Skinner until the 
premiums were received from him. What does 
that mean but this, that the habit of business 
between the parties was that the respondent 
insisted upon, and held firmly, his lien ? And no 
instance can be given of the opposite. The con
clusion, of course, as a matter of fact, upon that 
is that the course of business was not any super
seding of the lieD, but was a course of business by 
which the premiums were settled month by month, 
the lien notwithstanding being maintained until 
payment. That answers the second question.

Then is there anything which has discharged the 
lien by payment ? The moment your Lordships 
find that the lien was a lien of the respondent 
there is no pretence for saying that there was any 
payment to him, because such payment as has been 
made was payment to Skinner the intermediary; 
and the learned counsel for the appellants very pro
perly said that he could not contend that Skinner 
was the agent of the respondent to receive payment.

That exhausts the whole of the case, and, under 
these circumstances, I  submit to your Lordships 
that the appeal must be dismissed with costs.

Lord P enzance.—My Lords, I  have been quite 
unable throughout to appreciate any considerable 
difficulty in this case. The appellant Fisher lived 
at Barrow-in-Furness, and he was minded to 
open a policy of insurance upon some goods be
longing to him. He employed a local agent 
named Skinner to effect that policy. Skinner 
employed the respondent, as a sub agent of Fisher, 
to effect the policy. Thereupon he effected a 
policy, and kept it in his hands, as I  believe is 
the universal practice of brokers effecting in
surances. The result of that transaction, as it 
seems to me, would be to make Smith, the respon
dent, the sub-agent of Fisher. Fisher knew that 
he had been employed for the purpose of effecting 
the policy, and Smith knew that he was effecting 
the policy not for Skinner but for Fisher. I t  was 
therefore a perfectly well-understood transaction. 
Under these circumstances it appears to me that 
the ordinary rale of law that a lien would arise in 
favour of the broker who held iu his hands the 
policy could not but be applicable to this case.
I t  is precisely the same as if there had been no 
intermediate agent at all, and as if Fisher had 
written direct to Smith to ask him to open a 
policy for him. Having opened that policy, and 
having got possession of it, he was not liable to 
give it up to his principal until he had received 
the premium which he had either paid or become 
liable to pay in respect of it. I t  appears to me 
that up to this point, and looked at in this way, 
the case does not admit of argument.

But then it is said, conceding that there would 
have been originally, from the nature of the transac
tion, a lien in S mith as against Fisher, and as against 
everybody, yet, if you look at the case, you will find 
that a bargain was made by Smith which was 
inconsistent with his having any such lien. Para
graph 12 of the case says : “ The course of busi
ness was for the defendant to effect the policy with 
the under writers,and procure and deliver to Skinner 
copies of the policies.” Therefore the course of busi
ness as there stated was not to effect a policy and 
hand it over to Skinner, but to hand over to Skinner
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a copy of it—“ and also to send to Skinner a debit 
note of the premiums paid, and at the commence
ment of each month to make out and deliver to 
Skinner an account debiting him with the money 
due in respect of the premiums paid on the 
several insurances effected for him during the 
month then preceding, and on the 10th of each 
month the account of premiums paid in the pre
ceding month was paid.” That is to say, the 
course of business was that when he had effected 
a policy he kept it in his own hands, ho forwarded 
a copy of it to Skinner, and he debited Skinner for 
it in the general account of all the moneys that 
were due between them, whioh general account 
was paid at the end of the month, or at 
lateBt on the 10th day of the following month. 
Then the case goes on: “ I t  was not the usual 
practice of the defendant to part with the 
original stamped policies to Skinner until the 
premiums were received from him.” Now reading 
that as a statement of the way in which the de
fendant and Skinner carried on business, I  am 
wholly at a loss to understand how that was in
consistent with the idea of the defendant retaining 
the policy, and retaining a lien. I t  is true that 
it  shows that the payment was, according to the 
common understanding between them, ordinarily 
postponed for a month, or until the 10th of the 
following month, but that postponement of the 
payment was not coupled with the giving up of 
the thing in the meantime. Undoubtedly a lien 
may be lost in cases where the party agrees to 
give up the thing, making a bargain at the same 
time for payment on a future day. I f  the agree
ment is that the thing is to be surrendered, and 
that the payment is to be postponed, that is 
inconsistent with a lien. But there is nothing 
inconsistent with a lien in saying, “ I  will take 
payment for convenience sake at the end of the 
month, and I  will keep the policy in my hands 
in the meantime; if a loss should occur in the 
meantime, and you want the policy, then you must 
pay the premium; but, subject to that event occur
ring, the premium need not be paid till the end of 
the month.” I t  seems to me that this is the 
natural consequence and effect of the Bort of agree
ment, as it  is called, or rather the course of 
business which is here set up, and if the matter 
be viewed in that aspect, of course the ground 
taken by the appellant entirely fails.

As regards the remaining proposition which was 
argued, namely, that though there was once a lien, 
yet that lien has been discharged, I  have nothing to 
add to what has fallen from my noble and learned 
friend on the woolsack.

I  am, therefore, of opinion that the judgment of 
the court below should be affirmed.

Lord O’H agan.—My Lords, I  am quite of the 
same opinion.

There were two points argued in this case. 
On the first point, as to the existence of a lien, 
the matter stands in this way * I t  is found 
that the appellant Fisher, employed an inter
mediary to do his work, but the person who 
effected the insurance, who paid the money for the 
making of it, and got the policy into his hands, 
was the defendant. And that was with the full 
knowledge and assent of the plaintiff himself, 
because, in paragraph 5 of the case, it is found 
that, although Skinner was the person directly 
employed, “ the plaintiff had been informed before

receiving the covering note that the policies which 
Skinner was authorised to effect, as above stated, 
had been effected through the defendant at Liver
pool.” I  do not say that that makes any great 
difference in the case, or that it would have been 
necessary for the case of the plaintiff that that 
should have been found; but it is a fact that what 
was done by the defendant here was done with the 
full knowledge and authority of Fisher, and in 
that way he became the authorised maker of 
this particular insurance.

Then it is said that the lien does not exist 
because there is an antagonism between the 
contract made by the parties and the existence 
of a lien. I  do not think I  can say any more 
on that subject than has been said. I t  seems 
to me plain that the principle of antagonism 
between a contract and the existence of a lien 
does not apply to this case. The principle would 
have applied if in this case there had been a con
tract that, on the making of the insurance, the 
policy should be given up immediately and 
absolutely; then the lien could not have existed 
without interfering with the contract between the 
parties. But that is not the ordinary bargain, 
and it is not found to be the bargain which 
existed in this case, because the bargain, on the 
contrary, was that the policy should remain with 
the person who had made it and paid for it, and that 
he should hold it  until his debt should be dis
charged. Therefore, I  think, upon the first 
branch of the argument there is nothing further 
to be considered ; as to the second branch, I  shall 
only say one word.

I f  there was a lien, the question is, how was 
that lien discharged P I f  Smith, having done 
this work, was entitled to be paid for it, how 
has he been paid ? He has not been paid 
at a l l; ex concessis, he never was paid. I t  was 
attempted to show that the payment which Fisher 
undoubtedly made to Skinner was a payment to 
Smith, the defendant; but how is that made out 
in any sort of way P I t  is said that, ac
cording to the course of business, he recognised a 
payment to Skinner as a payment to himself. 
He recognised nothing of the kind in the course 
of business. The course of business found to 
have existed in the face of this case was a course 
of business which led to the payment to Skinner 
by a monthly bill, and then a payment by Skinner 
to his sub-agent Smith; and why Smith should 
be bound to stop in the middle of that course of 
business so far as it harmed him, and never to 
regard the same course of business so far as it 
helped him, I  cannot at all understand. I  put the 
question myself to the learned counsel, whether 
or no there was anything in the case that would 
entitle' him to contend that the intermediary had 
been constituted an agent to receive payment for 
the sub-agent, and the answer was that there was 
nothing of the kind. There is not a particle of 
evidence in the case, or finding upon the case, that 
any such acceptance was ever authorised by 
Smith to the intermediary; and if not I  oannot 
at all comprehend how the payment to the inter
mediary can be held to have been a payment to 
the sub-agent. I f  that was no payment to him, 
and if he had a lien, the lien is there still undis
charged in justice and in law. I  observe that in 
the court below a statement of the law was re
ferred to which I  think I  may very fairly and 
properly submit to your Lordships, as covering
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as the learned judge (Brett, L.J., at 3 Asp. Mar. 
Law Cas. 496; 37 L. T. Rep. N- S. 22) says 
who cites it, the whole of this case, 
from 2 Phillips on Insurance, sect. m  
Your Lordships will observe bow very u y 
touches all parts of this case : “ The age 
effects a policy for his p rinc ip a l, a.nd advances 
the premium, or becomes responsible or > 
retains the policy in his hands, has a be P 
for his commission and the premium, , ,
same are paid to him or he is supplied w*
for the payment, whether his immediate employer 
is the assured himself, or an interme ia e 8 ’
and in the latter case whether the m fc
agency was known or not to the sub-agent 
claiming the lien.” Here there was an inter 
mediate agent, here there was a sub-ag > 
here the knowledge of the whole trans 
in the minds of all the parties. I t  app 
quite impossible to contend that m  ®  
cumstances this lien does not exist as fully now 
as it ever existed at any period of o

On the whole, I  have no doubt that the judg 
ment of the court below was right, and that tn 
appeal should be dismissed. w  „ rew

Lord SiLBORNE.-My Lords, I  have b u t a few 
words to add to what has been already • ,
the cases of Grawshay v. Hom fray ( der.
K irchner v. Venus (12 Moo. P. 0. 361 , 1 unoer_ 
stand their principle to be this’ ¿ „ ¡ j n w  of 
be claimed so as to intercept the p whether 
the actual contract between the Par ’  ̂
that contract is express or is to be inferred from a 
certain course of dealing. . I f  the contract is^to 
deliver goods at a certain time, or w;th
whenever demanded, i t  would be inconsistent w
that contract to refuse to deliver them- the proper 
time having arrived, upon the ground of any nen 
for a price, which by agreement was not then pay 
able. Here no such contract has ther0 wag
the special case; for if, on the^on ba^.^ ment 
a course of dealing according t F broker
ofthe premiums was usualy.« ■ £  .fc ig
by monthly settlements with hi P ^  not the
also found, on the other hand, g jfor which
course of dealing between the' P»" l the 
purpose I  identify Fisher principalpolicies should be delivered to  the princ p^
until the premiums were actu“7 ODPillion) that 
broker. The true result is , * ^tponed till the 
payment of the premiums was pos p of the 
monthly settlement only, P demanded; but
policies was not in the meanti ¿emanded, they 
that if the policies were soon iuoipai upon
were then to be delivered up to the p rm c p ^  f

appeal dismissed, w ith  coŝ ?• jjrqnhart,
Solicitors for the appellant, ’ j>ra ^s]iaM,

Mayhem, and Holden, agents
Barrow-in-Furness. Shame. Parkers,

Solicitors for the responde , 1(j Archer,
P ritchard, and Sharpe, agents for 
Liverpool.

E x parte  Cooper ; Be M cL aren. [C t . op A pp.

Supreme Court of «futricature.

COURT OF APPEAL.

SITTIN G S A T L IN C O LN ’S IN N .
Reported by H. Peat, Esq., Barrister-at-Liw.

Thursday, Feb. 20, 1879.
(Before James, B rett, and Cotton, L.JJ.)

E x  parte Cooper ; Be M cL aren .
Stoppage in  trans itu— E nd o ftrans itus— Construc

tive delivery — Delivery o f pa rt o f cargo — 
Master’s lien fo r  unpa id fre ight.

Where goods are placed in  the possession o f a  
carrier to be carried fo r  the vendor to be delivered 
to the purchaser, the transitus is not at an end so 
long as the carrier continues to hold the goods as 
a carrier, and i t  is  not at an end u n t il the carrie r, 
by agreement between himself and the consignee, 
agrees to hold fo r  the consignee not as carrier but 
as his agent.

The same princ ip le  applies to goods placed m  the 
possession o f a warehouseman or wharfinger.

A  cargo o f miscellaneous iro n  castings was shipped 
at Glasgow on the 30th Ju ly , by a Scotch f irm  o f  
manufacturers on board a vessel chartered by 
them, and consigned to Ml, a merchant in  Lon
don, the b ill o f lading being made out in  fa v o u r  
o f M . or his assignees, he or they paying fre ig h t.
M. was managing pa rtn e r o f the Scotch. f irm ,  
and carried on business in  London on his own
account. . _ , „ ,

On the 7th Aug. the ship arrived in  the port o f  
London, and on the same day a  portion o f the 
cargo was delivered on board a barge belonging 
to M. On the 8th , iu g . the Scotch f irm  gave 
notice to the master to stop the unloading o f the 
ship. A t  that time pa rt only o f the fre ig h t had 
been paid. M . had not pa id  fo r  the goods. On 
the 19th Aug. M. filed  a ligu ida tion  petition, and  
on the 21si Sept, a sequestration was issued 
against the Scotch f irm  in  the Scotch co u rt:

Held, that the delivery o f a pa rt d id  not amount to- 
a constructive delivery o f the whole o f the cargo, 
as, the whole o f the fre ig h t not having been paid  
when the p a r t was delivered, i t  could not be sup
posed that the master o f the ship intended to give 
up his lien on the cargo fo r  unpa id f re ig h t ; tha t 
the stoppage in  transitu  was therefore in  time, 
and the trustee in  the Scotch sequestration was 
entitled to the p a rt o f the cargo not ac tua lly  
delivered before the stoppage.

Slnbey v. Heyward (2 H. B l. 504) and Hammond 
v. Anderson (1B. Sf P . N . B . 69) distinguished. 

T his was an appeal from a decision of Mr. Re
gistrar Hazlitt, sitting as Chief Judge in Bank-

rUTh Jfacts of the case were briefly as follows: 
Andrew McLaren carried on business as an 

iron merchant in London on his own account. He 
also traded at Alloa, in Scotland, in partnership 
with Richard Andrews, under the firm of the 
Albion Iron Company. Andrews was only a 
sleeping partner, McLaren having the manage
ment of the business.

On the 30th July 1878 a cargo of 114 tons of 
miscellaneous iron castings, such as ovens, wheels, 
troughs, grates, &c., were shipped by the Albion 
Iron Company on board a vessel called the
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Shamrock, at Glasgow, and consigned to McLaren 
in London, the bill of lading being made out in 
favour of McLaren or bis assignees, “ he or they 
paying freight.”

On the 7th Aug. 1878 the ship arrived in the 
poit of London, and on the same day about thirty 
tons of the goods were placed on board a barge 
belonging to McLaren.

On the 8th Ang. McLaren, who was then in 
Scotland, and who was aware that both he himself 
and his Scotch firm were on the verge of in
solvency, sent a telegram to his manager in 
London : “ I f  commenced to unload ship, stop 
proceedings; if not, do not begin until I  return.” 
Upon receipt of this telegram the unloading was 
suspended.

On the 12th Aug. McLaren returned to London 
and saw the captain of the ship, and arranged 
with him to stop the delivery.

Part of the freight was paid on the 7ch Aug., 
and another part was paid on the 15th Aug.

The goods had not been paid for by McLaren.
On the 19uh Aug. McLaren filed a liquidation 

petition in London, and on the 21st Sept, his 
Scotch firm presented a sequestration petition in 
the Scotch court, and a sequestration was issued 
on the same day.

The balance of the freight was paid on the 23rd 
Aug. by the receiver in the liquidation, and the 
remainder of the cargo was then landed and 
placed in  medio.

The cargo was claimed by the trustee in the 
English liquidation, and also by the trustee in the 
Scotch sequestration, the question being whether 
McLaren’s separate creditors or the creditors of 
his Scotch firm were to get the benefit of it.

The registrar having decided in favour of the 
trustee in the Scotch sequestration, the trustee in 
the English liquidation appealed.

Before the appeal came on for hearing the 
Scotch trustee abandoned his claim to the thirty 
tons which had been unloaded before the 8th Aug.

Joseph Brown, Q.C. and Stern for the ap
pellant.— The delivery of a part of the cargo on 
the 7th Aug. amounted to a constructive delivery 
of the whole; and thus the transilus  was at an 
end before the notice to stop was given :

Slubey v. Heyward, 2 H. Bl. 504 ;
Hammond v. Anderson, 1 B. & P. N. B. 69;
Lickbarrow v. Mason, 1 Sm. Lead. Cas. 7th edit. 756;
Hanson v. Meyer, 6 East, 614;
Tanner v. Scovell, 14 M. & W. 28.

I f  it is a question of intention, as stated in 
Benjamin on Sales, 2nd edit., p. 663. The in
tention at the time of the partial delivery must 
be regarded, and there can be no doubt that at 
that time the intention was to deliver the whole 
cargo. [C otton, L.J.—The only case altogether 
in your favour is Jones v. Jones, 8 M. & W. 431.] 
This is not like D ixon  v. Yates (5 B. & Ad. 313- 
341), where Parke, J., said, “ I f  part be delivered 
with intent to separate that part from the rest, it 
is not an inchoate delivery of the whole.” Here 
there was no such intention, and the partial 
delivery was an inchoate delivery of the whole, 
which would have been completed but for the 
telegram. The onus of proving an intention to 
separate a part from the whole lies on the person 
seeking to stop in  transitu . In  Betts v. Oibbons 
(2 Ad. & E, 73). Taunton, J., in answer to counsel 
who maintained that a delivery of part amounts 
to a delivery of the whole only when circum- *

stances show that it is meant as such, said, “ No ; 
on the contrary, a partial delivery is a delivery of 
the whole, unless circumstances show that it is 
not so meant.” McLaren in stopping the de
livery was giving a fraudulent preference to the 
creditors of his Scotch firm. They also cited

Simmonds v. Swift, 5 B. & C. 857;
Miles v. Gorton, 2 Cr. & M. 504 ;
Allan v. Gripper, 2 Cr. & J. 218.
Bolton v. Lancashire and Yorkshire Railway Com. 

pany, 13 L. T. Bap. N. S. 764; L. Eep. 1 0. P.
431.

Benjam in, Q.C. and B . T. Beid, for the re
spondent, were not oalled upon.

J ames, L.J.—I  think that the decision of the 
learned registrar in this case ought to be affirmed.

I  do not know that it is necessary to lay down 
absolutely a general principle as regards those 
cases of Slubey v. Heyward  (2 H. Bl. 504) and 
Hammond v. Anderson (1 B. &  P. N. R. 69), 
namely, as to the circumstances under which a 
delivery of part is to be considered a delivery of 
the whole, so as to put an end to the vendor’s 
right of stoppage in  transitu . The simple ques
tion here is whether, if  the vendor receives notice 
of the vendee’s insolvency, and at once takes 
steps, going to the port as fast as he can, and finds 
that the captain has delivered part of the goods, 
he has a right to stop the delivery of the rest. No 
such case, as far as I  have heard, has ever occurred. 
The cases which have occurred have been cases in 
which there has been a change of the relationship 
between the carriers of the warehousemen and the 
vendee, and such a change of relationship as to 
make the carrier or the warehouseman the actual 
holder of the goods for the vendee. In  the case of 
Bolton  v. Lancashire and Yorkshire B a ilw a y  Com
pany  (13 L. T. Rep. N. S. 764, 767; L. Rep. 1
O. P. 431, 440), Willes, J. says this : “ Then, as to 
the alleged delivery of part of the goods, and the 
effect of that upon the vendor’s right to stop the 
rest: there have been different expressions of 
opinion at various times as to whether the delivery 
of a portion of the goods, the subject of an entire 
contract, operates as a constructive delivery of the 
whole, so as to put an end to the right of stopping 
in  transitu . I t  was supposed to have been thrown 
out by Taunton, J., that a delivery of part operated 
as a constructive delivery of the whole; but that 
doctrine has since been called in question and dis
sented from ; and it is now held that the delivery 
of part operates as a constructive delivery of the 
whole only where the delivery of part takes place 
in the course of the delivery of the whole, and the 
taking possession by the buyer of that part is the 
acceptance of constructive possession of the 
whole.” Now, in this case, the fact seems to be 
really quite clear. There could be nothing like a 
constructive delivery by the captain of the whole 
or a constructive acceptance of the whole by the 
vendee. What the effect might have been if the 
whole freight had been paid so that the captain 
had no lien whatever that he could have exercised 
on behalf of the owners, and the delivery had 
begun—what difference that would make it is not 
necessary now to say. I t  appears to me quite 
clear that, as there was not actual payment of the 
whole of the freight, there could not be a construc
tive delivery of the whole of the goods, because 
the captain must be assumed not to have delivered 
the whole until he had received the whole of the 
freight, and therefore, if the captain had not con-
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structively delivered the whole, it would he im
possible to say that the vendee had constructively 
accepted a delivery which was never constructively 
made.

I  am of opinion, therefore, that in this oase 
there was not such a constructive delivery by 
the captain, and such a constructive acceptance of 
that delivery by the vendee as would amount to 
an acceptance of the whole ; that is to say, such an 
acceptance as to prevent the vendee from refusing 
to take, or to prevent the vendor from exercising 
his right of stoppage in  trans itu ,  ̂the vendee 
having become insolvent. I  do not think it makes 
any difference that McLaren was partner in the 
Scotch firm.

Brett, L. J.—I  am of opinion that there was in 
this case a valid stoppage in  transitu  of the goods 
by the vendor as against the insolvent vendee at 
the time when McLaren directed the captain to 
stop the delivery. In  my opinion the goods were 
then in the hands of the shipowner as carrier, and 
the tra m itu s  was not at an end.

The only ground upon which it is urged that 
the transitus  was at an end is, that there had 
at that time been a part delivery of the cargo. 
I t  seems to me that a part delivery of the 
cargo or of the bulk of the goods is not prim a  
fac ie  a delivery of the whole, and that those 
who rely on the part delivery as a construc
tive delivery of the whole are bound to show 
that the part delivery was made under such 
circumstances as to make it a constructive delivery 
of the whole. Now here it is first objected that 
McLaren, as a member both of the London house 
and of the Scotch firm, was doing wrong in 
stopping the delivery, so as to give the Scotch 
firm an opportunity of stopping in  transitu , that 
he was thereby making a fraudulent preference; 
but it  was admitted by Mr. Brown that that de
pended upon whether the transitus was at an end, 
whether the delivery in law was complete. There
fore, unless the delivery was complete, there was 
nothing wrong in McLaren (knowing that his 
London house was insolvent) stopping the deli
very so as to give the Scotch firm the opportunity 
of exercising their rights as unpaid vendors. The 
Scotch firm had the right to stop in  transitu  
under the circumstances of this case, unless the 
transitus was over. We therefore come down, or 
are driven down, to the only point in this case, 
that is, whether the transitus was over.

Now, the goods were shipped by the Scotch firm. 
They were placed on board ship to be carried to 
London, and there delivered. A t the time there
fore of the delivery on board the goods were held 
by the captain as the carrier on behalf ot the 
Scotch firm. They were brought to London. There 
iB a part delivery. There had been freight paid, 
and, to my mind, the captain was bound to deliver, 
unless ordered to the contrary, up to the extent of 
the prepaid freight; but the moment he had de
livered sufficient to satisfy the prepaid freight, he 
had his lien upon the rest of the cargo for the 
unpaid freight. Then the captain, holding the 
goods as carrier, delivers- a part; but is it 
to be said, or can it be properly ■ said 
that, when he delivered a part, he intended 
to deliver the whole? I f  he did intend to 
deliver the whole, he intended to give up his 
lien for his freight. The inference is directly 
the contrary. As a matter of fact he oould not 
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i have intended to deliver the whole, and therefore 
when he delivered part he did not intend to 
deliver the whole, but on the contrary, he in
tended to keep back the remainder, or part of the 
remainder, in order to secure his lien for the 
freight. In  the same way it does not seem to me 
that from the mere fact of the consignee, 
McLaren’s servant, having received a part, he 
knowing that he could not receive the rest without 
paying the freight, and there being no evidence 
that he offered freight for the rest, it can be 
said that the proper inference is that he intended 
to take the delivery of part as the delivery of the 
whole. I t  is a mere ordinary case of taking the 
delivery of a cargo in successive deliveries. I f  
that be so, the captain will hold the undelivered 
part of the cargo as the carrier, and in that case 
the transitus is not over. I f  so, the Scotch firm 
was entitled to Btop in  transitu .

With regard to the cases of Slubey v. Heyward  
and Hammond v. Anderson (ubi sup.), it  seems 
to me that the ground of decision was that 
in one case the captain of the ship had altered 
his position from that of a mere carrier, and 
had undertaken, with the consent of the as
signees of the bill of lading, to hold the whole 
of the cargo for them, and, in the other case, 
in the same way, the wharfinger, who for a time 
had held for the persons who put the goods 
into his hands, altered his position, and he, with 
the consent of the person to whom the goods were 
transferred, had agreed to hold them, no longer 
for the person who had pat them into his hands, 
but for the other side. In  both cases there 
was an attornment, and unless something 
equivalent to an attornment is shown on the 
part of the carrier, so that he has altered his posi
tion from that of a carrier, and holds the goods in 
another capacity, it se< ms to me that the transitus  
could not be at an end, and, so long as the carrier 
holds the goods as carrier, the mere fact of 
delivery of part does not prevent the unpaid 
vendor from stopping the remainder in  transitu . 
I t  seems to me that any other doctrine would be 
of the greatest possible danger in mercantile 
transactions.

I  may say that this case goes even further than 
a mere stoppage in  transitu , because, in my mind, 
the agreement of the vendor and the vendee, both 
of whom were sui ju r is , intended a cessation of the 
delivery of the goods.

Cotton, L . J .—Whether this case is one of stop
page in  trans itu  or delivery of the whole of the 
goods, the only question is whether or no there 
had been a delivery to McLaren in London; that is 
to say, whether he had actual or constructive 
possession of that portion of the cargo which 
remained in the ship, because, as to the rest, I  
understand it is not disputed.

Now, in my opinion, there is no ground for the 
contention that from the very first the captain was 
theagent for McLaren in London; that is to say, that 
when these goods were put on board the ship they 
came into the possession of McLaren of London. 
That being so, these goods, which were actually on 
board the ship, remained in the possession of the 
person who occupied the position of having to 
carry the goods and to deliver them to McLaren 
in London. Was there such a delivery? Actually 
there was none ; but it was said that there was a 
constructive delivery, and therefore constructive
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possession by McLaren. Why ? Because it is 
said, and truly, that there was actual delivery to 
him in London of portions of the cargo. Now the 
case might be different possibly if the whole of 
the cargo had been one entire machine, because, if 
a person is allowed to take possession of one piece 
of a machine, it  is possession of the whole. I t  may 
possibly be—but I  do not decide it, for it stands in 
a very different position from the present case— 
that he has got possession of the entirety of which 
he has taken away an essential part. But here we 
have a cargo of anumber of different things capable 
of being estimated separately as to their value, and 
in fact estimated in the bills of lading as to the par
ticular value of each. Does a delivery of a.portion 
of these articles, which are in their nature entirely 
separate one from the other, constitute construc
tive delivery of the whole ? In  my opinion, on 
principle it does not. I t  is only a delivery of that 
which is put over the ship’s side and into the 
hands of the consignee. The captain has a lien 
for his freight on the remainder, without in any 
way having given them up. But it is said that 
the decisions and authorities are against that 
conclusion, and certainly no decision has been 
quoted which decides this case in favour of the 
appellant. Tanner v. Scovell (14 M. &  W . 28) 
was said to be a case most in his favour; but 
it really was no such thing. I t  was only a deci
sion that, where a consignee took partinteuding to 
deal with it  separate from the rest of the cargo, 
under those circumstances taking part was not 
taking the whole. But Mr. Brown, I  think, put 
his argument, not in words, but in substance, 
thus : that where there was no evidence it must be 
presumed that taking the part was taking the 
whole. In  my opinion that proposition is wrong 
in principle; but has it been so decided ? In  
Tanner v. Scovell the learned judge who delivered 
the judgment of the court (Pollock, C.B.) 
(14 M. & W. at page 37) says this: “ I t  will be 
found that the only two cases, sa far as I  have 
looked, which bear the semblance of an autho
rity that a mere part delivery is sufficient to 
put an end to the right to stoppage in  tra n 
s itu  are Slubey v. Heywood and Hammond v. 
Anderson. In  the case of Binney  v, Poyntz 
(4 B. & Ad. 571), part delivery of a portion 
of a haystack, with intent to separate that from 
the remainder, was held not to be sufficient. In  
Jones v. Jones (8 M. &  W. 431), on the other hand, 
this court held, that the vendee (who was assignee 
under a trust deed) took possession of part of the 
cargo with the intention of obtaining possession 
of the whole for the purposes of the trust, and 
therefore that such taking possession of part did 
put an end to the transit; but it was fully ad
mitted in that case, that the mere delivery of part 
to the vendee, when he meant to separate that 
pare from the remainder, did not put an end to the
right to stop in  t ra n s itu ........... I f  the vendee takes
possession of part, not meaning thereby to take 
possession of the whole, but to separate that part 
and to take possession of that part only, it puts 
an end to the transitus  ODly with respect to that 
part, and no more; the right of lien and the right 
of stoppage in  trans itu  on the remainder still 
continue.” Now the judgment in Slubey v. 
Heyward  does not say on what special ground the 
case was decided, but only the circumstances of 
the case so decided. In  Ham m ond  v. Anderson 
there had in point of fact been an actual weighing
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by the purchaser of the entirety of the cargo. 
How can a man weigh a thing that is not in his 
possession P That entirely puts an end to any 
general proposition in favour of the appellant 
being deduced from these two cases. Then the 
case of Jones v. Jones, which has been referred 
to, looks a little more like a case which would 
have maintained the general proposition. But, it 
was decided upon the documents in that case, and 
the court came to the conclusion as a matter of fact 
that there was an intention to take the whole when 
part only was actually taken out; and, that being 
so, that case is an authority that where a man 
taking part shows an intention, acquiesced in by 
the carrier, to receive and take possession of the 
whole, that is a constructive possession of the 
whole by the acquiescence of both parties. I t  
does not in any way support the proposition that 
a mere delivery of a part of the cargo, such as in 
the present case, can be looked upon as a con
structive delivery!of the whole, or to putting the 
consignee in constructive possession so as to 
defeat the lien, and also defeat the right to 
stop in  trans itu , or the right of the consignor if 
he desires under the circumstances to put an end 
to the contract.

James, L.J.—I  think that having bad the ad
vantage of hearing the judgments of my learned 
brothers, I  may say that our decision, upon which 
we are unanimous, will be expressed thus: That 
where goods are placed in the possession of a 
carrier to be carried for the vendor to be delivered 
to the purchaser, the transitus  is not at an end so 
long as the carrier continues to hold the goods as 
carrier, and is not at an end until the carrier, by 
agreement between himself and the consignee, 
agrees to hold the goods for the consignee, not as 
carrier, but as his agent. And of oourse the 
same principle will apply to a warehouseman or 
wharfinger.

Appeal accordingly dismissed w ith  costs.
Solicitors for the appellant, L in k la te r, Hack- 

wood, Addison, and Brown.
Solicitors for the respondent, West, K in g  and Go.

SITTIN G S A T  W ESTM IN STER .
Beported by W . A ppleton , Esq., Barrister-at-Law.

F rid a y , Nov. 29,1878.
(Before B ramw ell, B rett, and Cotton, L.JJ.)

Griffiths  and others v . B ramley-M oore and 
others.

M arine  insurance— Gharter-par ty—F re igh t— De
ductions fo r sea-damage— Insurance against loss 
o f fre ig h t— Underwriters' lia b ility .

A  charter-party provided f o r  payment o f fre ig h t a t a  
specified rate, and contained a clause that, “ I f  
any portion o f the cargo be delivered sea-damaged, 
the fre ig h t on such sea-damaged portion to be two- 
th irds  o f the above rate.”  P la in tiffs , the charterers, 
effected an insurance “  To cover on ly  the one- 
th ird  loss o f fre ig h t in  consequence o f sea-damage 
as per charter-party.”  A  portion o f the cargo 
became sea-damaged, and one-third o f the fre ig h t 
payable in  respect o f tha t portion was deducted 
by p la in tiffs  from the whole fre ig h t.

H e ld  (a ffirm ing the judgm ent o f Denman, J.), that 
the po licy sufficiently described the subject-matter 
insured, which was the one-third loss i/n conse
quence o f sea-damage, and not the whole f re ig h t ;
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and that p la in tiffs  were entitled to recover from
each underw riter such proportion o f the loss o f
fre igh t as the amount o f his subscription bore to
the whole sum subscribed.

A ppeal o f defendants from a judgment of Denman 
J. on a trial with a special jury at Guildhall.

The action was to recover from Ithe several de
fendants, who were underwriters, sums alleged to 
be due from each under a policy of insurance upon 
freight.

The statement of claim  alleged that the 'p la in tiffs , 
■who were shipowners, agreed by charter-party 
th a t one of th e ir ships should carry and deliver 
a  cargo o f rice, and “  tha t the charterers should 
pay fre ig h t on true  de livery o f cargo, after the 
Tate of 31. 7a. 6d. per ton,”  subject to certain deduc
tions. The charte r-party  also contained a pro
vision as fo llow s ;

I f  any portion of the cargo be delivered sea-damaged, 
the freight on snoh sea-damaged portion to be two-thirds 
of the above rate, except only in case the vessel shall have 
been stranded.

The plaintiffs also entered into a policy of in
surance, at the foot of which was the following 
clause :

To cover only one-third loss of freight in  consequence 
of sea-damage, as per charter-party, unless the ship be 
stranded, sunk, or burnt.

The defendants’ names and the amount of th e ir  
respective subscriptions were w r itte n  under th is  
clause, and the consideration was expressed in  the 
po licy  to be 10s. per cent.

The cargo wrb carried to London, and there dis
charged, but during the continuance of the risk a 
portion of the cargo was Bea-damaged, and the 
plaintiffs thereby lost one-third of the freight on 
that portion. The total freight on the cargo was 
38171. 16s. 3d., and one-third of the total freight 
was 12901.12s. Id., of which 12001. formed the sub
ject of insurance under the policy.

The one-third of the freight lost by the plain
tiffs on the sea-damaged portion of the cargo 
amounted to 2931.15s. 7d. ‘ The amount therefore 
duo or payable under the policy was 2731. 13s. 8d.

By reason of the premises the plaintiffs alleged 
that they had become entitled under the polioy to 
recover from thedefendants somuch of 273113s. 8d. 
as was proportionate to the sums for which the 
defondants respectively subscribed the policy.

The plaintiffs claimed the specific amounts so 
calculated to be due from each defendant and inte
rest thereon.

The defence, so far as material, was that, as
suming the total freight to have been 38171.16s. 3d. 
and the amount lost to have been 2931. 15s. 7d., 
the plaintiffs were entitled under the policy to the 
proportion of the loss which the amount insured 
bore to the whole freight and no more, and that 
the defendants before action tendered the same, 
and, on the plaintiffs’ refusal to accept it, paid it 
into conrt.

By paragraph 5 it was alleged in the alternative 
that, at the time of effecting the policy, it was 
represented by the plaintiffs to the defendants, and 
expressly agreed between them, that the policy 
should apply to cover the whole of the freight, 
and that any claim should be calculated on the 
whole amount of freight, and not on one-third 
thereof, and that the defendants executed the 
policy on the faith of such representation, and 
that the plaintiffs were endeavouring, contrary 
to their representations and to good faith, to

avail themselveB of a mistake in the form  o f the 
policy.

Issue was taken on this defence.
A t the trial the only question left to the jury 

was the issue raised by paragraph 5, and the jury 
found for the plaintiffs on this issue, and negatived 
the defendants’ allegations in paragraph 5.

Denman, J. thereupon ordered judgment to be 
entered for plaintiffs for the full amount of their 
claim.

The defendants appealed.
Cohen, Q.C. and J. C. Mathew for defendants. 

—The whole freight is insured, as is shown 
by the low rate of premium; the premium 
being calculated on the view that each under
writer’s liability is determined, not by the pro
portion which his subscription bears to the 
amount of the loss, but by the proportion which 
his subscription bears to the total amount insured. 
I t  is an insurance of the whole freight, and the 
plaintiffs are entitled only to recover under the 
policy such a proportion of the loss aB the amount 
insured bears to the whole freight. An under
writer, when he subscribes a policy, never agrees 
to pay on a proportion of loss, but always on a 
proportion of the assured’s liability. The insur
ance here is against the contingency that the 
whole freight may be reduced under the charter- 
party by one third. The underwriter compares 
the amount of his subscription with the assured’s 
interest:

Hendricks v. Australasian Insurance Company, 2 
Asp. Mar. Law Cag. 44; L. Rep 9 C. P. 460. 

Secondly, if the subject-matter of the insurance 
was not the total freight, the parties were never 
ad idem as to the subject-matter. There is a 
patent ambiguity, the subject-matter not being 
sufficiently described, ^pd therefore no contract: 

Baffles v. Whichelhuus, 2 H. & C. 906; 33 L. J. 160 
Ex.

M oll, Q.C. and W itt, for plaintiffs, were not 
required to argue.

Bramwell, L.J.—I  think this is as plain a case 
a3 could well be. I t  is possible, however, that 
there may be some understanding among under
writers which would cause them to put a construc
tion upon this policy different to that which I  am 
about to put. 1 think it is plain that the plaintiffs 
had freight coming to them which might come at one 
or other of two rates, I f  the cargo arrived safely, 
they would get one sum on the whole freight; if 
it arrived sea-damaged, they would suffer a deduc
tion of one-third in respect of bo much of the 
cargo as was sea-damaged. The plaintiffs being 
desirous of guarding against that loss, they insure 
for the one-third value of the freight. I t  is the 
same thing as if they said, “ We will insure to the 
amount of 6s. 8d. out of every pound coming to us 
as freight.” |The words of the policy are plain 
enough, “ to cover only the one-third loss of 
freight, as per charter-party; ” and the charter-party 
explains what those words mean. Mr. Mathew 
argues that this is an insurance to cover the whole 
freight, and although the utmost loss can only be 
one third, yet he says that the plaintiffs must 
insure the whole in order to cover it. He says, 
also, that this proposition is not an unreasonable 
one, because the underwriter, in consideration of 
the shipowner insuring the whole freight, takes 
one-third only of the premium. That seems a 
roundabout way of doing it. However, no such
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contract has been made out. This appeal must be 
dismissed.

B rett, L. J.—The first point taken is, that there 
is no description of the subject-matter insured, 
because the description is not in the usual place 
in the policy. Is it a true proposition to say that, 
because the sentence is not in its usual place in 
the policy, therefore this is not a true description 
of the subject-matter? I  cannot think it is so. 
In  truth, this is the only description of the sub
ject-matter insured, and if so, what is that subject- 
matter P I t  is not freight other than freight under 
the charter-party, because no other freight was 
under risk. I t  is shown to be freight under the 
charter-party by the reference to the charter-party 
in the description of the subject-matter insured. I t  
is said there is no insurance of loss, but the words 
are, “ to cover one-third loss of freight in conse
quence of sea-damage.” That refers one to the 
charter-party to find out what was the subject- 
matter of insurance, and one finds that freight 
under the charter-party is to be payable on true de
livery of cargo, at so much per ton. But then there is 
a further particular clause in the charter-party, that 
if a portion of the cargo is delivered sea-damaged 
one-third of the freight on such portion is to be 
deducted. If , theD, there is sea-damage, there is 
a loss upon the sea-damaged portion to the amount 
of one-third freight. Looking at the policy, the 
subject-matter of insurance is described to be the 
one-third loss which accrues on the charter-party 
under, and by virtue of, the above clause. The 
policy refers only to particular loss caused by 
sea-damage, and that is the subject-matter of 
insurance. Then what is the true construction of 
the whole policy P When once the subject-matter 
is made out, every part of the policy is to be ap
plied that has reference to that subject-matter. 
I t  is said that some parts of the policy could not 
be applied to such a subjeot-matter, and therefore 
that it is not the subject-matter. That suggestion 
is answered by applying the rule of construction I  
have just mentioned. This and similar policies are 
of a peculiar nature, and though the subject-matter 
of insurance is accurately defined, the quantity of 
it  is not ascertained until the loss has occurred. 
I t  seems to me that the only loss that could be 
recovered under the policy is a total loss. I f  
there is a total loss, then the insurer is liable to 
the full amount of his subscription. I  think that 
he is so liable in the present case. The ordinary 
manner of calculating such a loss ought to be 
applied, and I  am of opinion that the plaintiffs are 
entitled to recover the amount of it.

Cotton, L, J.—The questions are, whether there 
is a sufficient description of this subjeot-matter 
insured, whether that subject-matter is the total 
loss sustained, or whether the underwriters have 
a limited liability in respect of another subject- 
matter. Now I  have no doubt on the construction 
of the charter-party. I t  is clear that, if the cargo 
arrives safely, the whole freight would be payable, 
but if any part arrives sea-damaged, then there is 
to , be a deduction, in respect of that part, of one- 
third freight. I  find that there is in the policy a 
reference to the subject-matter insured, which is 
to be the difference between the full freight and 
the freight payable if the cargo arrives sea- 
damaged. The words “ to cover only the one- 
third loss of freight in consequence of sea-damage, 
as per charter-party,” are not an inapt description

[C t . of A pp.

I of the subject-matter insured. I  am of opinion 
that our judgment should be for the plaintiffs.

Judgment affirmed.
Solicitors for plaintiffs, P ritch a rd  and Son. 
Solicitors for the defendants, Walton, Bubb, and 

W alton.

Nov. 18,19, and Dec. 10,1878.
(Before B ramw ell, B rett, and Cotton, L.JJ.)

F owler v . K noop.
Shipping— Charter-party—B il l  o f  lad ing— Con

signee o f goods— Im plied  contract to lake delivery  
w ith in  a reasonable time— B ills  o f Lad ing  Act 
1855 (18 &  19 Viet. c. I l l )  «. 1.

0 . and Co. chartered p la in t if f ’s ship to load a 
cargo at Iquique, and proceed to a port f o r  
orders to discharge in  a safe port in  the United  
Kingdom . The charter-party stipulated tha t the 
vessel should deliver the whole o f her cargo as 
fa s t as the custom o f the po rt o f discharge w ou ld  
allow . Q. and Co. (the charterers) shipped the 
can-go at Iqu ique, and consigned i t  to defendant, 
to secure an advance and fo r  sale. The b il l o f  
lad ing  slated that the cargo was to be delivered to 
defendant or his assigns, “  he or they pa y in g  
fre ig h t f o r  the said goods as per charter-party .” 
W hilst the ship was on her voyage defendant 
sold the cargo, and after intermediate sales, upon, 
the ship’s a rr iv a l a t .the port o f discharge, the 
cargo was delivered to the u ltim ate purchasers 
upon orders signed by the defendant, who re
tained w ithout indorsing i t  to any o f the 
purchasers the b i l l  o f  lad ing in  his own hands. 
In  an action f o r  damages fo r  detention o f the 
ship a t the p o rt o f discharge, the ju r y  negatived 
the existence o f any custom in  tha t port as to 
unloading.

H e ld  iaffirm ing the judgm ent o f F ie ld , J.), that 
the contract, both in  the charter-party and the b il l 
o f lading, was that the cargo should be dis
charged w ith in  a reasonable tim e ; tha t defendant 
was a consignee o f the goods w ith in  the meaning  
o f the B i l l  o j Lad ing  A ct 1855, sect. 1, and there
fo re  that p la in t if f  was entitled to m a in ta in  this  
action.

A ppeal from a judgment of Field, J., after a trial 
with a special jury at Guildhall, during the 
Trinity Sittings 1877.

The action was to recover damages against the 
defendant, as consignee named in the bill of 
lading of a cargo of nitrate of soda, shipped on 
board the ship Claudine, for the detention of the 
vessel at the port of discharge.

The plaintiff was the owner of the vessel C lau 
dine. By charter-party entered into at Valpa
raiso on the 11th Sept. 1875, J. Gildmeister and 
Co. chartered the Claudine to load a cargo of 
nitrate of soda at the port of Iquique, and pro
ceed to a port for orders to discharge in a safe 
port in the United Kingdom. The charter-party 
contained the following stipulations :

Bills of lading to be signed by the master, weight and 
quality unknown, all on board to be delivered, and that 
the vessel should, in snch discharge port as ordered, 
deliver the whole of her eargo as fast as the custom of 
the port will allow.

The cargo was shipped on the 19th Nov. and 
consigned to defendant, who was then carrying on 
business in London under the firm of William  
Berkefield and Co. The bill of lading was as 
follows:
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Shipped in good order and condition by J. Gildmeister 
and Co., on board the British barqne Claudine, whereof 
E. Jamieson is master, now lying at the port of Iquique, 
and bound for Queenstown or Falmouth for orders—5290 
bags nitrate of soda, weighing, Ac., and are to be de
livered in the like good order and oondition at the port 
of her final destination (the act of God, fire, and all 
other dangers and accidents of the seas, rivers, and 
navigation excepted), unto Messrs. Wm. Berkefield and 
Co., London, or to their assigns, he or they paying 
freight for the said goods, as per charter-party and 
average accustomed. In  witness, &o. Dated at Iquique 
Nov. 19,1875.

Messrs. Gildmeister and Co. drew a bill of ex
change for 5000Z. upon the defendant on account 
of the oargo, and forwarded to him the bill of 
lading and a copy of the charter-party. The 
defendant accepted and paid the bill of exchange, 
and agreed to sell the cargo to the London Bank
ing Association at a price per ton delivered eas 
ship. The London Banking Association contracted 
to sell it to Bath and Sons upon the same terms, 
and the latter firm also upon the same terms 
agreed to sell it to Jas. Gibbs and Co. The 
defendant kept the bill of lading in his own 
hands, and did not indorse it to any of the pur
chasers of the cargo. The vessel was ordered to 
Plymouth to discharge, and she was there and 
ready to discharge her cargo on April 8, 1876. 
The cargo was delivered to Jas. Gibbs and Co. 
upon orders signed by the defendant, and the dis
charge (which the plaintiff contended was not 
performed within a reasonable time) was com
pleted on April 27.

A t the trial, the defendant’s counsel at the close 
of the plaintiff s case, submitted that there was 
no liability on the part of the defendant to the 
plaintiff to take delivery of the cargo within a 
reasonable or any other time. Field, J. reserved 
this point for further consideration, and left 
certain questions to the jury upon which they 
found: First, that there was no such custom of 
the port of Plymouth as to take delivery of cargoes 
of nitrate of soda at the rate of forty tons per 
day as alleged by the defendant; secondly, that 
the delivery of the cargo was not taken within a 
reasonable time, and that seventy tons per day 
was reasonable.

I t  was agreed that, if  the defendant was liable, 
the plaintiff was entitled to recover for seven days, 
detention at 71. 10s, per day.

The question of liability was argued cn Dec. 1, 
1877. Judgment being reversed, was subsequently 
delivered as follows:—

M ay  6, 1878.— F ie ld , J.—The question in this 
case is, whether the defendant is liable for not 
taking delivery at Plymouth, within a reason
able time, of a cargo of nitrate of soda, which 
was shipped on board the Claudine, at Iquique, 
by J. Gildmeister and Co., under a charter- 
party, whereby it was stipulated that the vessel 
should deliver the whole of her cargo as fast 
as the custom of the port would allow, and in 
respect of which a bill of lading, stating that the 
cargo was shipped by J. Gildmeister and Co., who 
were the same persons as the charterers, and was 
to be delivered unto the defendant or his 
assigns, he or they paying freight for the said 
goods as per charter-party, was signed by the 
muster. The defendant advanced to Gildmeister 
and Co. 50001. on account of the cargo, which 
was consigned to him to secure the advance and 
for sale, and it was admitted on the argument

that he was a consignee named in the bill of 
lading to whom the property in the cargo passed. 
Whilst the cargo was afloat the defendant sold it, 
and after several intermediate sales the ultimate 
purchasers were James Gibbs and Co. The de
fendant did not, however, indorse or part with 
the bill of lading, and the cargo was delivered to 
Messrs. James Gibbs and Co. by his orders. He 
therefore remained subject to any liability which 
attached to him as the consignee named in the 
bill of lading, and it becomes unnecessary to con
sider the point adverted to by the Lord Chief 
Baron in Lewis v. M'Kee  (L. Rep. 4 Exch. 58; 
38 L. J. 62, E x .; 3 Mar. Law Cas. 0 . 8. 427), 
whether the doctrine of Sm urthwaite v. W ilkins  
(1 Mar. Law Cas. O. S. 198, 244; 11 C. B. N . S. 
842), that the right of the consignor to sue under 
the Bills of Lading Act passes to the indorsee with 
the indorsement, applies to the liability of the 
consignee, so as to divest his liability in the event 
of a transfer by him.

Upon the argument it was contended on the 
part of the plaintiff that it is an implied term 
of the contract, contained in the bill of lading, 
that the consignee shall take delivery of the goods 
within a reasonable tim e; and that by virtue of 
the Bills of Lading Act 1855 the defendant, to 
whom the property in the goods passed by reason 
of the consignment, became liable to do so.

On the part of the defendant it was con
tended, first, that the bill of lading did not 
contain any contraot to take delivery within a 
reasonable time, or at any time; and secondly, 
that, as there was an express contract in the 
charter-party with reference to the discharge of the 
cargo, no other contract on the part of the shippers 
who were the charterers, could be implied in the 
bill of lading, as between the shippers and the 
shipowner ; and that t srefore no liability passed 
from the shippers to the consignee, under the Bills 
of Lading A ct; or, in other words, that the only 
liability to take delivery was under the charter- 
party, to which the defendant was not a party.

Upon the first question, which I  answer without 
reference to the charter-party, I  am of opinion that 
there is a contract in the bill of lading by the 
consignee to take delivery. I t  is true that in one 
sense there is no express contraot to that effect in 
words, the only express stipulation being that the 
cargo is to be delivered to the defendant or his 
assigns, he or they paying freight as per charter- 
party—the only term of the charter-party which 
is incorporated in the bill. But delivery by one 
person to another is not an act which can be 
performed by one of them only. In  order to effect 
a delivery, one party must give, and the other must 
take delivery ; it is a composite act requiring a 
readiness and willingness in both parties to the 
delivery. I t  is as much the act of the person who 
takes as of the one who gives delivery—of the 
merchant as the shipowner. See the judgment 
delivered by Blackburn, J. in Ford  v. Coteswortli 
(19 L. T. Rep. N . S. 634 ; L. Rep. 4 Q. B. at 
p. 132; 38 L. J. 216, Q. B., at p. 55: 3 Mar. 
Law Cas. O. S. 190, 468.) I  think that the 
obligation of the shipowner to deliver, which 
is expressed in the bill of lading, imports an 
obligation to take delivery, and that a con
tract to take delivery is to be implied in the 
bill of lading. I t  is clear that the consignee on 
tendering freight is entitled to delivery; it would 
be, I  think, unreasonable to hold that the ship-
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owner has nob a relative right to have the 
cargo taken and to sue the consignee for not 
taking it. To hold otherwise would compel 
the owner to resort to the charterer, who may be, 
and often as in this case is, a stranger living in a 
distant part of the world, and to deprive him of 
what, in comparison, is the simple and natural 
resort of the person who has taken delivery of his 
cargo.

Then within what time is delivery to be 
taken P I  think that in this, as in all other con
tracts where anything is to be done, and there is 
no express stipulation as to the time within which 
it is to be done, a reasonable time is to be implied, 
which, in the present case, is found by the jury 
against the defendant.

I  also think that the liability to take de
livery became vested in the defendant by virtue 
of the 1st Section of the Bills of Lading Act 
1855, whereby it is enacted that: “ Every con
signee of goods named in a bill of lading, to 
whom the property in the goods therein men
tioned shall pass upon or by reason of such con
signment, shall have transferred to and vested 
in him all rights of suit, and be subject to the same 
liabilities in respect of such goods, as if the con
tract contained in the bill of lading had been 
made with himself.” I t  was argued by Mr. Butt 
that, as there was an express contract in the charter- 
party as to the delivery of the cargo, and as the 
charterers were the shippers of the cargo men
tioned in the bill of lading, there was no contract 
between the shipper and the shipowner contained 
in the bill of lading as to taking delivery, and no 
new contract was to be implied. This appears to 
me to misread the statute. The statute does not 
say that the contract between the shipper and the 
shipowner is to be transferred, but that the 
liability of the consignee in respect of the goods 
is to be the same as if the contract contained in 
the bill of lading bad been made with the con
signee himself. What is the object of taking a 
bill of lading when there is a charter-party P The 
object of a bill of lading is to enable the holder to 
sell, or otherwise deal with the cargo, and to 
transfer the right to the cargo upon the terms 
contained in the bill of lading, free from all rights 
and liabilities under the charter-party, except so 
far as any term in it is incorporated in the bill of 
lading. I t  is to be observed that, whilst on the one 
hand it is clear that as between the parties to the 
charter-party and the bill of lading, so long as they 
are the parties whose rights and liabilities have to 
be determined, the terms of the charter-party domi
nate ; on the other it is equally clear that when 
the bill of lading is in the hands of an indorsee, 
only those terms of the charter-party which are 
expressly incorporated bind the latter; and if 
there be a different rate of freight provided for, 
nothing can be clearer than that the indorsee is 
liable to the bill of lading, and not to the charter 
freight. In  the present case, freight is the only 
term of the charter-party which is expressly in
corporated in the bill of lading; and I  have to 
say what is the term of the contract contained in 
the bill of lading which is to govern the rate and 
time of discharge. I f  the effect of the reference 
in the bill of lading to the charter-party had in
corporated the terms in the charter-party in refe
rence to the mode of discharging, the consequences 
would be the same ; for the jury have found that 
there was no special custom to take the contract

out of the ordinary one of reasonable time, and 
that the delivery was not taken within that time ; 
but if, as I  hold, the contract upon which the 
defendant is liable is that contained in the bill of 
lading, then the same result follows.

My judgment is, that the contract contained in 
the bill of lading was to take delivery of the cargo 
in a reasonable time, according to the custotn of the 
port of discharge ; and that the defendant is sub
ject to this liability, not because it was the con
tract entered into between the plaintiff and the 
shipper, but because it iB the contract contained 
in the bill of lading. I  therefore give judgment 
for the plaintiff for 521. 10s. and costs, and I  
think that he should also have the costs of the 
introduction of the different purchasers as third  
parties.

The defendant appealed from this judgment.
B utt, Q.C., and J. C. Mathew, for defendant, 
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Cur. adv. vult.
Bee. 10.—The following judgment of the Court 

was delivered by
Bramwell L.J.—In  this case the defendant con

tended that, as there was a charter-party besides 
the bill of lading, and as the terms of the charter- 
party provided that the unloading should be 
according to the custom of the port, the bill of 
lading and the contract contained in or evidenced 
by it is not the governing contract, but that it  
must be read in connection witn the charter-party.. 
I t  was said that the contract between the defen
dant as consignee of the goods, if he was so, and 
the shipowner, must be collected from the two 
documents and the other circumstances of the 
case. This the plaintiff denied. We think it is 
not necessary for us to give an opinion as to this, 
because the plaintiff contended that, even if the 
charter-party and the bill of lading were to be 
read together, the same contract would be collected 
from them as shown by the bill of lading alone, 
without the charter-party. Field, J., in the court 
below, took this view, and said that, in his 
opinion, the charter-party did not alter the con
tract, which was to be collected from the bill of 
lading alone. We agree with the view of Field J. 
I f  there had been no charter-party, the contract 
would be in the bill of lading, and the law would 
imply a contract to unload within a reasonable 
time, or, which is the same thing, with due 
diligence. The charter-party makes no difference 
whatever ; it provides that the unloading shall be 
according to the custom of the port. There was 
no custom of the port, unless it was to unload 
within a reasonable time. So that, assuming that
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the defendant’s objection is well founded, and 
that you must look at the two documents together, 
the obligation is to unload within a reasonable time. 
We agree with Field, J., that that obligation is the 
same as under the charter-party, and therefore 
that the plaintiff is entitled to our judgment. 
There is another point which we also decide in 
plaintiff’s favour. I t  was said that the defendant 
was not the consignee of the goods, and a holder 
of them for value within the meaning of the Buis 
of Lading Act, because, before the bill of lading 
was made, he had secured to him an interest m the 
property within the Act. I  doubt whether that is 
true in fact, beccuse the bill of lading was made 
at a time when he was the beneficial owner of the 
goods. But, if  the argument was well founded on 
fact, I  am of opinion that the case is within the 
statute. The defendant retained the bill of lading 
in the sense of being the owner of it. He did not 
indorse i t  over to any of the purchasers, but 
retained it in his own hands with all the rights 
and obligations appertaining to the owner of a bill 
of lading, and he gave delivery orders to the 
vendee for the goods. Under these circumstances,
I  am of opinion that the defendant is liable, for 
the reason, that there must be some one to satisfy 
the description in Bills of Lading A c t; either the 
original consignee or his assignee of the bill of 
lading. In  the present case, James Gibbs and Co. 
were not the one or the other, and it seems to 
follow that the defendant was.

Appeal dismissed.
Solicitors for plaintiff, Stibbard, Gibson, and Oo.
Solicitors for defendant, W. A. Crump and Son.

HIGH COURT OF JUSTICE.
COMMON PLEAS D IV IS IO N .

Beported by J. A . F oote and A. H. B ittleston , Esqra., 
Barristers-at-Law.

Dec. 13,1878, and M arch  14,1879.
(Before L opes, J.)

M a r itim e  M arine  I nsurance Comp ant (L im ite d ) 
v. F ire  E e- Insurance Corporation (L im ite d ).
M arine  insurance—Be-insuranee against fire  

Usage—Declaration o f risks.
The p la in tiffs , a marine insurance company 

entered in to an agreement w ith  the defendants, 
a fire  re-insurance company, that the defen
dants should upon certain agreed terms re-insure 
the p la in tiffs  against loss by fire  only by a l l  coal
laden ships which should be insured by the 
p la in tiffs  under the ir policies between ̂ certain 
ports, so long as the agreement remained in  fo rce ; 
and successive policies to cover the risks insured  
against by ships as m ight be declared were 
accordingly subscribed and issued by the defen
dants to the p la in tiffs. I t  was admitted that in  
the case o f open policies, on ships to be declared, 
there was a usage o f merchants and underwriters 
tha t such policy attached to the goods as soon as 
and in  the order in  which they were shipped, vn 
which order the assured were bound to declare 
them ; and, in  case o f mistake, that the assured 
should be bound to rectify the declaration, which 
was something done after loss.

Held, that the admitted usage w ith  regara to marine 
insurances applied, although the re-insurance

. F ire  E e- Insorance Corporation. [C.P. D iv .

w ith  the defendants was a re-insurance against 
fire  only ;  i t  being a contract o f f ire  insurance in  
respect o f a marine risk .

F urther  consideration.
The action was tried at the Liverpool Summer 

Assizes 1878, and the jury being discharged with
out a verdict, all questions in the action were left 
to the decision of the learned judge.

The plaintiffs were a marine insurance com
pany, who had agreed to re-insure themselves 
with the defendants against all loss or damage by 
fire only, in respect of such coal-laden ships as 
Bhould be insured by the plaintiffs under their 
policies while the agreement was in force ; and the 
action was brought to recover in respect of such 
an alleged loss. The facts are fully set out in the 
judgment.

0. Bussell, Q.G. and M yburgh for the plain
tiffs.—I t  iB admitted that the usage stated in 
Stephens v. A ustra lian  Insurance Company 
(1 Asp. Mar. Law, Cas. 458; 27 L. T. Eep.
N. S. 585; L. Eep. 8. C. P. 18) exists as to marine 
insurance generally. The risk which the plaintiffs 
undertake is a marine risk, it being simply an 
insurance of ships at and between certain specified 
ports. Part of this risk— i.e., so much as relates to 
fire—they have re-insured with the defendants. 
The risk undertaken by the defendants is conse
quently also a marine risk, it being an insurance 
against fire in the case of ships at sea, and 
the admitted usage therefore applies to the pre
sent case. I t  follows that the policy attached to 
the ships insured by the plaintiffs as soon as 
the risk of the plaintiffs began; and their laches 
in not declaring the Hampden does not dis
entitle them to recover, since the declaration can 
be amended or supplied after the loss. I t  is 
admitted that there wf>s no bad faith.

Herschell, Q,C. and E  heeler for the defendants.— 
The insurance with the defendants was a fire 
insurance; and the uBage does not apply to such 
cases. The policy did not attach until the declar- 
tion in each case was made; and that was not done 
here until after the loss. I t  is not contended that 
the plaintiffs acted in bad faith, but their negligence 
in not declaring must disentitle them to recover 
To hold otherwise would be to open the door to 
fraud :

1 Parson on Insurance, 519, 520.
M arch  14—L opes, J. delivered the following 

ju d g m e n tT h is  case came before me for trial 
last Liverpool Summer Assizes. The jury were 
discharged by consent without a verdict, and all 
questions were left to my decision.

The plaintiffs are a marine insurance company, 
carrying on business at Liverpool, and defendants 
are a fire re-insurance corporation. In  Nov. 1876 
it was agreed between tbe plaintiffs and defendants 
that tbe defendants should, upon certain agreed 
terms, re-insure the plaintiffs against I obs b y  fire, 
to the extent of not more than lOOOi. by any one 
vessel, upon all coal-laden ships which should be 
insured by the plaintiffs under their policies, at 
and from certain agreed ports to certain other 
agreed ports. In  accordance with such agreement 
the defendants subscribed and issued to the 
plaintiffs a policy dated 28th Feb. 1877, whereby 
the defendants, in consideration of 2507,, undertook 
to guarantee or re-insure the plaintiffs against loss 
or damage by fire and the consequences thereof, 
to the extent of 50.000L, by the ships and vessels, as
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might be declared, at and from oertain ports 
therein mentioned to destination, the said policy 
to be subject to the same clauses and conditions 
(as far as they relate to the fire risks only) as the 
original policy or policies, and would pay as might 
be paid thereon. In  the said policy it  was provided 
that the arrangement was to be in force for one 
year, from the lBt Oct. 1876, and was to 
include only Buoh vessels as were coal-laden. I t  
was also provided that the said policy was to be 
supplemented by further policies on like terms, 
should the amount thereof not prove sufficient tor 
the year’s transactions. Declarations were made on 
the 19th Feb. and on the 29 th June, but such decla
rations were far in excess of the said polioy. On 
the 9th July defendants subscribed and issued a 
second policy for 50,0001., similar in its terms m 
every respect to the former policy. On the 7th 
June the nlaintiffs insured a coal-laden ship called 
the Hampden on a voyage between the prescribed 
ports. The Hampden was lost on the loth Kept., 
and the loss was posted at Lloyd’s on the 24th Occ. 
Further declarations were made on the 10th Aug., 
and were in excess of the second policy. TheHampden 
was not declared either on the 29th June nor on 
the 10th Aug. On the 24th Oct. the plaintiffs 
applied to the defendants for a covering slip, 
which was sent to them by the defendants; and 
on the 25th Oct. a third policy was subscribed 
and issued by defendants in the same terms in all 
respects as the two former policies. On the 
2nd Nov. the plaintiffs declared the Hampden, 
and claimed for a loss. A t this time, and when 
the third policy was effected, the plaintiffs knew 
of the loss of the Hampden.

I t  was admitted at the trial, and on the argu
ment, that the plaintiffs had taken a risk of 
a coal cargo in respect of the Hampden, and 
that there was a loss which would be covered 
by the policy of re-insurance, if the plaintiffs 
were not debarred from attributing it  to one 
of the said policies by reason of delay in de
claring the risk. I t  was also undisputed that, 
taking the risks in chronological order, the 
Hampden did not come under either of the first 
two policies, which were by previous risks ex
hausted when the plaintiffs took the risk on the 
Hampden, but must rank under the third policy 
(if under any), which was effected on the 25th 
Oct. I t  was also undisputed that the plain
tiffs’ manager had been most negligent in not 
declaring the Hampden, but the defendants ad
mitted that there was no want of good faith on his 
part nor on the part of the plaintiff company.

I t  was also admitted that a usage in fact ex
isted such as that in the case of Stephens v. 
A ustra lia n  Insurance Company (1 Asp. Mar. 
Law Cas. 458; 27 L. T. Rep. N. S. 585; L. Rep. 
8 C. P. 18), to the effect that in the case of 
open policies, on ships to be declared, there is a 
usage of merchants and underwriters that this 
policy attaches to the goods as soon aB, and in the 
order in which, they are shipped, in which order 
the assured is bound to declare them; and in case 
of mistake as to the order of shipment, the assured 
is bound to rectify the declaration, which is some
times done after loss. The defendants, how
ever, contended that they not being a marine 
insurance company, the usage did not attach. 
As thiB oase depends mainly upon whether this 
custom applies or not, it  is necessary to de
cide that question. I  think it does.

The argument is, that the usage does not attach, 
because the plaintiffs are insured against marine 
risks, and the defendants are re-insurers against 
fire. I t  is conceded, however, that it  is within the 
powerB of the defendant company to re-insure 
against loss by fire in case of ships at sea. The 
plaintiffs here insure against perils by sea gene
rally, and in order to ease their liability they 
re-insure their risks in  respect of coal-laden 
vessels, for a limited amount in each oase, and in 
respect of fire only, and between specified ports, 
with the defendants. The contract with the 
defendants is a contract of fire insurance, no 
doubt; but it is a contract of fire insurance in 
respect of a marine risk. The defendants
when they entered into that contract, were doing 
the trade or business of marine insurance. The 
plaintiffs, in the course of their business, under
took certain marine risks ; the defendants, for 
their own benefit, take upon themselves to in
demnify the plaintiffs against one of those marine 
risks, being a risk against fire. I t  was a marine 
risk in the hands of the plaintiffs, and did not 
become less so when undertaken by the defendants. 
When the defendants contracted with the plain
tiffs, they contracted with them according to the 
usage of the particular trade or business to which 
the contract related. I t  related to the trade or 
business of marine insurance. I  think, therefore, 
the usage in Stephens v. The A us tra lia n  I n '  
surance Company applies.

This being my view, it is not neccessary for 
me to determine how the case would stand 
if  this usage did not attach. I  will only say 
that it appears to me that, if  the usage did 
not attach, this contract could not be regarded 
as an ordinary open policy on ship or ships 
to be hereafter declared. Having regard to 
the terms of the contract between the parties, I  
should be inclined to think that there is no 
necessity, except as a matter of convenience (as 
showing when one policy was exhausted aud 
another had become necessary), that there 
should be any declaration, but that the policy 
attached when the risk was incurred.

I t  was urged by Mr. Wheeler on the part of the 
defendants that the negligence of the plaintiffs’ 
manager was such that it afforded facilities for 
fraud, and consequently disentitled the plaintiffs 
from recovering, and a passage from Parsons on 
Insurance was relied on. I  am not prepared to 
hold that there was such negligence, nor can I  
find an authority for Mr. Wheeler’s contention. 
I  am of opinion that the plaintiffs, having acted 
in good faith, are not debarred from recovering 
by the delay in making a declaration on the 
Hampden.

Judgment f o r  the p la in tiffs  f o r  1000Z. w ith  
costs.

Solicitors for the plaintiffs, F ie ld , Roscoe, and 
Co., for Bateson and Go., Liverpool.

Solicitors for the defendants, Learoyd, Learoyd, 
and Pearce.
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I  Before Lord Coleridge, C.J., and D enman , J.)

Gadney (app.) v. R ough (reap.).
Thames navigation— Construction o f conservators’ 

bye-laws— Vessels towed by steam—“ S ix  vessels 
and no more. . . in  a single lin e ” —Bye-laws o f  
Ju ly  1877, Nos. 2, 3, 4

No. 4 of the Bye-laws o f the Thames Conservators 
Ju ly  1877, is as fo llo w s : “ Above and to the 
westward o f Albert Bridge at Chelsea, six vessels 
and no more may be towed together in  a single 
line  at one time, and the distance between any 
two o f the vessels shall not exceed f i f ty  feet.

H eld, that the towing o f eight barges by a steam-tug, 
the f irs t  fo u r  being in  a single line, and the last 
fo u r  two abreast, but lashed closely together, was 
an in fringem ent o f the bye-law.

S pecial case.
This is a case stated forthe opinion of this honour

able court, by John Paget, Esq., sitting magistrate 
at the Hammersmith police court, under and by 
virtue of the statute made and passed in the 
twenty-first year of the reign of Her Majesty 
Queen Victoria (cap. 43), being an Act to improve 
the administration of the law so far as respects 
summary proceedings before justices of the peace.

1. The appellant in this case is the master of 
the steam-tug Vixen, belonging to the Thames 
Steam-tug and Lighterage Company (Limited), 
and he resides at Ealing-lane, and the respondent 
is a river-keeper of the Conservators of the River 
Thames, duly appointed under and by virtue ot 
the Thames Conservancy Acts (1857 and 1864).

2. The appellant was summoned by the respon
dent for an alleged breach of the 4th bye-law, duly 
made in pursuance of the Thames Conservancy 
Acts, and the Thames Navigation Acts, and 
allowed by Order in Council dated the 11th Ju y 
1877.

The following is a copy of the summons .
Metropolitan Police D istrict, to wit — 

police court. To George Gadney, master of the steam-

Whereas complaint this day has been made before the 
undersigned, one of the magistrates of the P° £̂? m8_
of the metropolis, sitting at the police court,
8m>th, i „  the county of Middlesex, and within the 
metropolitan police court, by George John Roug , 
yon, on the 28th June, a .d . 1878, on the Jiver l  hamea m 
‘ be parish of Fulham, in the county of Middlesex a 
withm the said district, did, being the master of a steam 
‘ ng called the Vixen, tow by steam more than „  
at  one time, contrary to the 4th bye-law o 
katorg of the River Thames, dated 11th J ^ y  R»?; .

These are therefore to command you, m Her J, A  
bf S6’ be and appear on Monday next, at e e
m the forenoon, at the polioe court aforesaid, , rtg 
or before such other magistrate of the said pol ancj 
as may then be there, to answer to the said oomp >
0 be further dealt with according to law. ,

i ®'ven under my hand and seal this 15th d jr ^  
11 year of onr Lord one thousand eight h

seventy.eight, at the polioe court aforesaul^^^ ^  g )

3. The summons was heard before me on the 
July 1878 and on the hearing it w 

admitted that on the 28th June 1878 the steam- 
“8 Vixen, belonging to the said Steam- g 
'ghterage Company (Limited), and in c 8 

‘ he appeliant a duly licensed waterman, as master 
towing eight barges astern of the sa d tug 

t T  ‘ be river, in the manner as shown m the 
ket°b annexed hereto and marked A., bu 

* nd to the westward of the Albert Bridge at

Chelsea, the barges at the time being all lashed 
firmly together.

4. On the 5th Feb. 1872 an Order in Council 
allowed certain bye-laws, one of which, No. 14, 
was as follows :

A ll vessels navigating the river between London Bridge 
and Bugsby’s Hole shall singly and separately pass along 
the same except vessels in tow of steam-tugs, skiffs, 
wherries, or ships’ boats fastened together or towed at 
the stern of any vessel and vessels not exceeding six in 
number, two only abreast and towed by steam.

5. The following are the bye-laws allowed by 
Order in Council on the 11th July 1877.

(1 ) Bye-law No. 14 of the bye-laws for 1872, for the 
regulation of the navigation of the river Thames, allowed 
by order of Her Majesty in Council on the 5th Feb. 
1872 shall after these present bye-laws shall have been 
allowed by order of Her Majesty in Council be, and the 
same is hereby repealed, and in lieu thereof,

(2 ) A ll vessels navigating the river between the Albert 
Bridge at Chelsea and Charlton Pier, shall be navigated 
singly and separately, except small boats fastened 
together, or towed alongside or astern of other vossels 
except vessels towed by steam.

(3 ) Vessels towed by steam shall be placed two abreast 
i f  more than four in number, and not more than six shall 
Lb lowed together a t one time.

(4) Above and to the westward of Albert Bridge at 
Chelsea six vessels and no more may be towed together 
in a single line at one time, and the distance between 
any two of the vessels so towed shall not exceed fifty

47 4 Any person committing any breach of, or in any 
wav infringing any of these bye-laws shall be liable to a 
nenalty of and shall forfeit a sum not exceeding five 
oonndJ which said penalty shall be reoovered, enforoed, 
and appUed according to the provisions of the Thames 
Conservanoy Acts 1857 and 1864.

6  I t  was admitted that Bugsby’s Hole is to the 
east of Albert Bridfn, and that before and except 
the bve-laws in question there was no bye-law or 
provision preventing vessels being towed as the 
masters pleased to the westward of Albert Bridge. 
I t  was also admitted that from the Albert Bridge 
at Chelsea westward to Putney Bridge there 
is no tow path or other means of towing save by

8*’ 7  Jt was contended on behalf of the appellant 
the 2 nd and 3 rd bye-laws were to be read 

together, and that the 3rd did not apply in any 
way to the 4 th; that, therefore, there was no breach 
Tf the 4 th bye law so long as not more than six
vessels were towed in one line, and that there was 
no restriction as to there being a double line nor 

5® , he number to be towed, and that it  was an 
open 1 question whether the 4th bye-law had 
°£e" ? vessels towed by steam, inasmuch as 
S m  was not mentioned and further that as 
S t o  the 1 1 th July 1877 there had been no bye- 
priori navigation of vessels to the
weTtwafd of London Bridge, the bye-law should 
s ta te  specially that it was intended to apply to 
loam otherwise there could be no conviction, as it 

wls vmd fvom uncertainty, and in support of this 
was void onnollant relied upon the decision
of^h^Court of Appeal on the 4th May 1878 in a 
cLe stated by Mr. Bridge between the same

^  f t  was co^endedon behalf of the respondent 
o. i t  was bve-law does not apply in any

that,r t h e  4 t t  there w0U|d nevertheless be a 
way to the , , if than B1X vessels
breaC^ l d  t e t h e r  at one time in a single linewere towed togetn between

“ »*,»T. Bridg."oS» «•««"■* “
Bridgi or^mSJS rf towing b , .
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ia no uncertainty in the said bye-law so as to 
render it void.

9. I  was o£ opinion that, under the facts herein
before stated and admitted, the appellant had been 
guilty of an offence under the said 4th bye-law, 
and I  convicted him accordingly, and sentenced 
him to pay a fine of 5«., and 2a. for costs in that 
behalf.

The appellant having applied to me to state 
a case for the opinion of the Court of Appeal, I  
state this case in compliance with such applica
tion.

10. The question for the opinion of the court is 
whether I  was right in convicting under the above 
circumstanoes.

11. I f  the court should be of opinion in the
affirmative, the said conviction is to be affirmed, 
and the appellant is to pay to the respondent the 
costs of the said appeal; but if the court should 
be of a contrary opinion, the said conviction is to 
be quashed, and the summons dismissed, and the 
respondent is to pay to the appellant the costs 
of the said appeal. J ohn P aget.

In  a sketch annexed to the case, and marked 
“ A .” a steam-tug was represented as towing 
eight barges, the first four being in a single line, 
and the last four two abreast, but lashed closely 
together.

Webster, Q.C. for the appellant.—We have been 
already summoned under the 3rd bye-law for the 
same offence, and the Queen’s Bench Division 
quashed the conviction, The judgments in that 
case are not reported, but they are conclusive of 
this case. The 2nd and 3rd bye-laws apply only 
to the river between Albert Bridge and Charlton 
Pier; the 4th bye-law applies only to the river 
above CharltonPier. The Queen’s Bench Division 
pointed out that that must be so, because other
wise there would be inconsistent laws for the same 
part of the river. I t  must be borne in mind that 
at the time they are legislating for the river west
ward of Albert Bridge, they have before them the 
legislation for the river eastward of Albert Bridge. 
I t  is submitted that the 4th bye-law applies only 
to the length of the tail. The vice that the bye
law was aimed at was not the towing of more than 
six barges—if it  had been, the bye-law might 
easily have said so—but the towing of more than 
six barges in  a line. The 3rd bye-law, which 
deals with the river eastward of Albert Bridge, 
does expressly limit the number that may be 
towed together at one time.

Grantham, Q.C. for the respondent.—The 2nd 
bye-law provides for all vossels navigating the 
river between the Albert Bridge at Chelsea and 
Charlton Pier. The 4th bye-law provides for 
vessels above and to the westward of Albert 
Bridge at Chelsea. The 3rd bye-law is only an 
exception as to vessels towed by steam, applicable 
to both the 2nd and 4th. That is the construction 
of these bye-laws that it is submitted is the 
correct one, although the Queen’s Bench Division 
construed them differently. But, assuming the 
decision of the Queen’s Bench Division to be right, 
and reading the 3rd bye-law as not applying to 
the west of Albert Bridge, the 4th bye-law, rightly 
construed, prevents more than six vessels being 
towed at one time. I f  not so construed, then, 
provided they are not in a single line, any number 
may be towed at the same time, which cannot have 
been intended.

[C.P. Div.

Webster, Q.C. in reply.—As to the argument 
a?) inconvenienti, there is a practical limit to the 
number of vessels that can be towed abreast.

Lord Coleridge, C.J.—I  think this decision 
should be affirmed. There is a good deal to be 
said for the view Mr. Webster has presented as to 
the construction of these rules. What this 4th 
bye-law was intended to do I  have, of course, no 
means of knowing; but I  think, according to its 
true construction, it was intended to apply to all 
vessels being towed above Albert Bridge, whether 
by steam or otherwise. I  was struck by Mr. 
Grantham’s argument that the 2nd and 4th bye
laws should be first read together, excluding the 
3rd. The 2nd says, “ A ll vessels navigating the 
river between the Albert Bridge at Chelsea and 
Charlton Pier shall be navigated singly and 
separately, except small boats fastened together, 
or towed alongside or astern of other vessels, except 
vessels towed by steam.” The 4th says,“Above and 
to the westward of Albert Bridge at Chelsea Bix 
vessels and no more may be towed together in a 
single line at one time, and the distance between 
any two of the vessels so towed shall not exceed 
fifty feet.” Then he says the 3rd should be read as 
an exception engrafted on both of them, viz., that 
when vessels are towed by steam, they shall be 
placed two abreast, if more than four in number, 
and not more than six shall be towed together at 
one time. Now it is not material to decide 
in the present case whether the 3rd and 4th 
bye-laws are to be read togother. I f  they are, 
then no more than six barges can be towed 
together at one time by steam, and if more 
than four then they must be two abreast, both 
above and below Albert Bridge. I f  they are not, 
then that applies only below Albert Bridge, and, 
above Albert Bridge six vessels and no more may 
be towed together in a single line at one time, by 
steam or otherwise. According to either view, in 
my opinion, it is equally prohibited to tow eight 
barges by steam above Albert Bridge. Accord
ing to the last-mentioned construction of the rules, 
which is that contended for by the appellant, the 
provision is that “ six vessels and no more may be 
towed together,” and in this case more than six 
vessels were being towed. I t  is said that the 
words that follow “ in a single line” are the govern
ing words, and that more than six may bo towed 
provided they are not in a single lino. But I  
think that to adopt that view would be to defeat 
the intention of the clause. I f  that was what was 
meant, the olause should have run: “ I f  vessels are 
towed in a single line, not more than six shall be 
towed together at one time.” I f  that is what was 
meant, it is not what has been said. The 4th bye
law further says that the distance between any 
two of the vessels “ so towed ” shall not exceed 
fifty feet. Now, if  the fifty feet here mentioned 
applies only longitudinally, as it dearly does, the 
bye-law obviously contemplates as the only possible 
distance between any two of the vessels towed in 
accordance with its provisions a longitudinal dis
tance; that is, that there shall only be a single 
line of such vessels. I  am therefore of opinion 
that this conviction was right, and should be 
affirmed.

D enman, J.—I  am of the same opinion. I  am 
inclined to think that (he 3rd bye-law does not 
apply to the westward of Chelsea Bridge, if it 
were necessary to come to any decision on that
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point in this case. I  think so for this reason, that 
the 2nd bye-law concludes with the words “ except 
vessels towed by steam,” and then the 3rd bye
law takes up the words, and begins “ vessels 
towed by steam shall,” &c., as if the 3rd bye-law 
v̂as intended merely as supplementary of the 

2nd. That appears to have been the decision of 
the Queen’s Bench Division when the matter was 
before them. But it is not necessary for us to 
consider that question now. The 4th bye-law is 
applicable to vessels above Albert Bridge. There 
is an unfortunate looseness in the language m 
which part of the clause is expressed. I  think, 
however, that “ six vessels and no more in a 
single line ” must mean six vessels in a string. 
I t  is, perhaps, open to argument that this was a 
casus omissus, there being no express provision 
as to vessels towed by steam, and that the bye
law does not apply to such a case. I t  is con
tended that it was not proved here that there 
were more than six vessels in a single line. I  
think the bye-law is intended to apply to all 
cases where there are more than six vessels, 
whether towed by steam or not. The construc
tion suggested by my Lord seems to me to be 
the reasonable one, viz., that “ six vessels and no 
more may be towed together.” I f  we construed 
the bye-law otherwise it would be productive 
° f  great inconvenience. Then come the words 
“ in a single line;” but I  think those words do 
not alter the restriction conveyed in the former 
ones, but impose an additional obligation. That 
is a way in which this bye-law may be read, and 
I  think, therefore, ought to be read. The magis
trate has so read it, and I  am consequently of 
opinion that the conviction should be affirmed.

Webster, Q.C. asked for leave to appeal, which 
was refused.

Solicitors for the appellant, J. A . and H . E . 
Farnfie ld.

Solicitor for the conservators, J. E . E lm slle.

PROBATE, D IVO R C E, A ND  A D M IR A L TY  
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ADM IRALTY BUSINESS.
R eported by J . P„ A s p in a l l , and F . W . K a ik e s , Esqs.,

B arris te rs-a t-La  w.

Jan. 31, Feb. 1, 3, 5, and 11,1879.
T he M arathon.

(Before Sir R. P h illim ore  and T r in ity  M asters.) 
Damage to cargo—Parties— Indorsee o f b ill o f  

lading—•Seaworthiness—-Peculiar construction o f 
ship — Stowage — Dunnage— T rin ity  Masters—- 
Evidence of, as to report—18 Sf 19 Viet. c. I l l ,  s. a 

Viet, c. 10, s. 6. , .
ih e  o rd inary  w arran ty  as to seaworthiness in  a 

b ill o f lad ing is a w arranty that the ship is 
seaworthy at the time, and reasonably like ly  to 
continue seaworthy on the voyage specified. I f  
fro m  special circumstances in  her construction 
she requires special appliances to preserve the 
cargo from  sea damage, the owner is bound to 
provide those appliances, and w i l l  be liable fo r  
damage to cargo aris ing fro m  the want o f them,. 

Steele v. State Line Steamship Company (3 Asp. 
M ar. Law  Cas. 516; 3 App. Gas. 72; 37 L . 1 . 
Pep. N. S. 333) followed.

' acre T r in ity  Masters are desired to inspect 
and report to the court, the ir report is not I

necessarily confined to those matters on which  
evidence has been given, but may include any c ir 
cumstance in  the ir opin ion affecting the merits o f 
the case.

A n indorsee o f a b ill o f lading has a r ig h t to sue 
f o r  damage to the cargo aris ing fro m  a breach o f  
ihe contract contained in  the b ill o f lad ing under 
the B ills  o f Lad ing  Act 1856 (18 &  19 Viet. c. 
I l l ) ,  and in  the case o f a fo re ign  vessel to take 
proceedings in  rem under the A d m ira lty  Court 
Act 1861 (24 Viet. 10), though a t ihe time o f ihe 
ins titu tion  o f the su it he has sold the cargo.

T his was an action for damage to cargo. The 
original plaintiffs in the cause wer8 D. and W . 
Murray, who were indorsees of the bills of lading 
of the cargo. A t the trial, on the application of 
the plaintiffs, Holmes, who had purchased the cargo 
from the original plaintiffs as a damaged cargo 
before action brought, was added as a plaintiff.

The cargo,consi sti ng of chopped and grou nd bark, 
was shipped at Adelaide on board the American ship 
M arathon  by H . W ilk ie  and Co., the vessel being 
chartered by her master on behalf of the owners 
to H . W ilk ie  and Co. The cha rte r-pa rty  guaran
teed “ tha t the vessel was classed A 1J,”  and con
tained the fo llow ing stipulations, tha t 

Being tight, staunoh, and strong, with masts and 
rigging in good order, and every way well fitted and 
equipped for the voyage, and so to be maintained by 
the owners or their agents while under this charter, 
should load a fu ll and complete cargo of ground bark in 
bags, with sufficient loose chopped bark for broken stow
age amongst ground bark only . . . .  and being so ladenand 
dunnaged in  aocordanoe with Lloyd’s rules, shall proceed 
to Falmouth or Cork for orders to proceed to any one safe 
port in the United Kingdom, and there discharge . . . .  
as ordered by the ohati ?rers or their agents . . . .  The 
cargo to be stowed at ship’s expense; dunnage to be pro
vided by the ship, and laid to the satisfaction of the 
charterers . . . .  The captain to sign bills of lading for 
cargo as presented at any rate of freight required by 
charterers or their agents . . . .  The ship guarantees to 
pass survey to the Adelaide Underwriters’ Association, 
and to produce their surveyor’s certificate of survey to 
the charterers or their agents before giving notice of 
being ready to load.

The captain signed two sets of bills of lading, 
of which the material parts of the first are as 
follows:

Shipped in good order and condition by'H. W ilkie and 
Co., on board the good ship Marathon . . . .  bound for a 
port in  the United Kingdom, calling at Cork or Falmouth 
for orders as per charter-party,2774 bags ground bark,and 
384jbags chopped bark (used as broken stowage), being 
marked and numbered as in the margin, and to be de
livered (subject to the exceptions and stipulations herein
after mentioned) in the like good order and condition 
. . . .  to order or to his or their assigns . . . .  The 
following are the exceptions and stipulations referred to 

neglect or default of the pilots, masters, or 
crew in the navigation of the ship and all and every the 
dangers and accidents of the seas or rivers and navi
gation of whatever nature or kind are excepted. The 
ship is not liable for . . .  . loss or damage arising from 
vermin, heat, sweat, leakage, breakage, rust or decay of 
contents or packages unless occasioned by improper 
stowage . . . .  weight, quantity, and contents unknown.
. . . . Several bags stained.

The second set were in precisely the same 
words, only differing as to the quantities and 
marks of the bark shipped, and the concluding 
clause was “ Weight, quality and contents 
unknown.” I t  appeared that there were peculi
arities in the construction of the ship, she having 
a main deck which had been caulked some years 
previously, and that the upper deck had been in 
part laid some time after the ship was built, and
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at a different level from the original deck, there 
being a vertical bulkhead at the point of 
junction ; the extremities of the vessel having 
originally been occupied by deck houses, and that 
there were no scuppers in the main deck. Bark 
was stowed between decks without any dunnage, 
a certain amount of loose chopped bark being 
used to fill up between the bags. The lower 
hold was dunnaged in the bottom and wings, 
but the dunnage was not brought up to the 
main deck, so that the upper tiers of bags rested 
against the lodging knees in the lower hold. The 
level of the lower deck was only between one 
and two feet from the water when the ship was 
laden and lying on an even keel.

The ship left Adelaide on the 7th May, met 
with heavy weather in the early part of the 
voyage, arrived at Cork on 3rd Oct., left that 
place on the 11th Oct., and arrived at Hull on 23rd 
Oct. The cargo, on discharge, was found much 
damaged by sea water.

On the arrival of the ship at Cork, Messrs. 
Murray, who were the holders of the bills of 
lading, sold the cargo to Messrs. Holmes. 
Messrs. Holmes, on ascertaining the condition of 
the cargo, refused to take the delivery of it. The 
contract of sale was thereupon cancelled, and a 
new oontract entered into on 14th Nov., by which 
Messrs. Holmes agreed to take it at 6J'. per ton 
for sound, and 32. per ton for damaged bark.

The writ was issued by Messrs. Murray on 
20th Nov. 1878.

The case was heard on 31st Jan. and 1st, 3rd, and 
5th Feb. A  great deal of evidence was produced, 
both as to the construction of the ship and the 
stowage of the cargo, and it was proved that 
Messrs. Murray were agents and consignees of 
Messrs. Wilkie, and that Messrs. Wilkie had 
drawn on them against this cargo.

A fte r  the close o f the evidence i t  was desired 
by the court th a t the T r in ity  Masters should 
inspect the construction o f the Bhip, and accord
in g ly  the argum ent was deferred. The T r in ity  
Masters made a report to  the cou rt as follows : 

T rin ity House, 8th Feb. 1879.
We have carefully compared the evidence in the oase 

of the American barque Marathon, and we have oome to 
the conclusion that the lower hold appears to have been 
fa irly dunnaged; but altogether wanting in the ’tween 
decks, in which there should have been scuppers. She is 
a badly fastened ship, leaking muoh in hor topsides, 
waterway seams, deck, and generally, which, when she 
strained in bad weather, admitted large quantities of 
water, which, falling on the upper part ot the lodging 
kneeB, poured over them into the hold beyond the inner 
surface of the dunnage, damaging the aargo.

In  bad weather the pumps appear to have been pro
perly attended to ; but nothing could remedy the want of 
proper and adequate fastening.

Muoh water must also have found its way between 
decks from the bulkhead in the break, when she pitched 
heavily, and, as the master stated, shipped large quan
tities of water forward. As a proof how muoh she 
strained, the oakum about the stem, bows, and also 
under the oounter, had worked out as stated by the sea
man of the Marathon, who thrust his knife right into one 
of the seams.

This oould not have happened had she been properly 
fastened.

Feb. 11 .— B utt, Q.C. and E. 0 . Clarkson for the 
plaintiffs.—The ship was improperly constructed 
to carry this particular cargo stowed in the way 
it  was stowed:

Kopitojf v. Wilson, 3 Asp. Mar. Law Cas. 163 : 
1 Q.B. Div. 377; 34 L. T. Rep. N..S 677;

Steel v. State Line Steamship Company, 3 Asp.
Mar. Law Cas. 516 ; 3 App. Cas. 72; 36 L. T. Rep.
N. S. 333.

The exception of “ negligent navigation ” in the bill 
of lading does not include “ bad stowage.” The 
effect of inserting the exception may be to shift 
the onus of proof as to how the damage arose :

The Helene, Br. & Lush. 429; L. Rep. 1 P. C. 231;
14 L. T. Rep. N. S. 873; 2 Mar. Law Cas. O. S.
390;

Czech v. General Steam Navigation Company,L.Rep.
3 C. P. 14; 17 L. T. Rep. N. S. 246; 3 Mar. Law
Cas. O. S. 5

We have satisfied that onus of proof indepen
dently of the report of the Trinity Masters, 
and have shown that the ship was herself defec
tive when she was warranted seaworthy, and 
also that the cargo was improperly stowed. What 
the amount of damage is which we have sustained 
by reason of these defects and negligence, is for 
the registrar and merchants.

Webster, Q.C., and Dr. W. G. F . Ph illim ore . — 
The only issue in the case is, whether the damage 
was sustained iD consequence of the ship not 
being properly dunnaged, or by the construction 
of the ship, so far as the plaintiffs can avail them
selves of any peculiarity in it. As to the report 
of the Trinity Masters, the plaintiffs cannot help 
their case by that. I t  was not the case they have 
attempted to prove, that the fastenings of the ship 
were weak, they had themselves examined the 
ship and made no complaint of the fastenings. The 
report of the Trinity Masters should have been 
confined to the matters pleaded and in issue, and 
the court will only decide the case on the evidence 
which has been given, and the report of the 
Trinity Masters, so far as it affects that evidence. 
But apart altogether from this question, the 
plaintiffs here have no right of action. Murray is 
merely an intermediate indorsee of the bills of 
lading, and, having parted with the cargo by sale to 
Holmes on the 14th Nov., had divested himself of 
any suoh property in the bills of lading or goods 
as might give him a right to sue under the Bills 
of Lading Act or Admiralty Court Act, before the 
action was commenced on the 20th Nov. The other 
plaintiff, Holmes, bought the cargo as a damaged 
cargo, and therefore, having knowledge and notice 
of the damage, is not in any way damnified 
by the fact of the cargo being damaged. Wilkie, 
the shipper, is the only person who can really 
recover from the shipowner. Before the passing of 
the Admiralty Court Act 1861 (24 Yict. c. 10) 
Wilkie was the only person who could have sued 
at all. Murray’s right is only under the statute, and 
therefore only as owner or agent of the owner of the 
cargo:

The St. Cloud, Br. & L. 4; 8 L. T. Rep. N. S. 54 ; 
1 Mar. Law Cas. O. S. 309.

A  bare assignee cannot sue; but here the 
plaintiffs are neither assignees, consignees, nor 
owners within the meaning of the Act. Wilkie, 
the shipper, cannot be joined as a plaintiff with
out his consent (Sup. Court of Jud. Act 1875, 
Order X V I.,  rule 13). The property had passed 
to Holmes before the aotion was brought, by the 
transfer to him of the documents of title :

The North of England Pure O il Cake Company v. 
The Archangel Marine Insurance Company, 2 
Asp. Mar. Law Cas. 571; L. Rep. 10 Q. B. 249 ; 
32 L. T. Rep. N.S. 561.

Holmes cannot sue as trustee for Murray; the case
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does not oome under the exception to the genera 
rules in Powles v. Innés (11 M. &  W . 10).

B u tt, Q.O. and E . G. Clarlcson in reply—A  
right of aotion having once vested in Murray, i 
cannot be vested except by a release under 
seal or something in accord and satisfaction. 
Murray had a cause of action under the Urns o 
Lading Act and Admiralty Court Act vested in 
him on the 4th Nov., and the fact that he sold the 
cargo for what he could get for it before the ¿Oth 
Nov. does not divest him of it. Indeed, if the g°° 8 
were perishable, it would be his bounden duty to 
sell, so as not to increase the damage to the cargo. 
One accepting a bill of exchange against goods 
has sufficient property in the goods to allow im 
to sue under the Bill of Lading Act (18 & 19 v ict. 
c. lll) ,a n d  the Admiralty Court A ct(24 V iet. c. 1 )■

The Figlia Magqiori, L . Bep. 2 A . &
L. T. Rep. N S. 532 ; 3 Mar. Law Cas. 0. S. 97.

The property in the goods had not passe 
from Murray at the time the action was 
brought. I t  is clear that, if the contract had 
been for the sale ofior the sale or a “ cargo ” simply, e 
property in a particular cargo would not have 
passed, and the fact that the sale was ot tne 
“cargo ex M arathon ,” is not of itself sufficient to 
pass the property in this particular cargo. 
“ Where anything remains to be done to e 
goods for the purpose of ascertaining the price, as
hy . . . testing the goods, where the price is
to depend on the . . . quality of the good ,
the performance of these things also shal e a 
condition precedent to the transfer of the pro
perty, although the individual goods be ascer
tained, and they are in the state in whic y 
ought to be accepted(B lackburn  on bales, 
PP- 151,152; Benjamin on Sales, pp. 235, ¿50.) 
The plaintiff Murray has two distinct causes of 
action; one for the breach of contract to de iver in 
good order and condition, and the ot ei  ̂
negligence in the stowage by which ne 
suffered damage.

Sir R. Phillimoke.— I  consider the objections 
to this action being brought by the present P al°  
J'iffs invalid, on both the grounds whic 
been arcmprl

dent on the merits of the c a s e ,
Sir R. P h illim o ke .— This case has occupied the 

attention of the court for some days, and l  a 
had an ample opportunity of consulting; from i 
to time the Elder Brethren and ascertaining their 
opinions upon the subjects discussed before » 
aud also their reasons for the conclusion a w 
they have arrived.

Now, in all cases of this kind, the question is 
Whether the damage to the cargo was causea Dy 
one of the excepted perils in the charter-par y 
hills of lading, or by the want of proper app i 
ou board the carrying ship. The law which is appli
cable to this subject is perspicuously stated y 
Lord Chancellor in the case of Sleete v. The btate 
L ine  Steamship Company (3 A s p. M ar• L?w , • 
£ ? ! 3 App. Cas. 72 ; 37 L. T.Eep. N. S. 333 , and I  
think I  cannot do better than read it . 1 .
engagement to carry and to deliver at a 0 “ 
port in this kingdom the wheat so shipped- 
is the meaning of the contract created by p

that this is a contract which not merely engages 
the shipowner to deliver the goods in the con
dition mentioned, but that it also contains in i t  
a representation, and an engagement—a contract 
—by the shipowner that the ship on which the 
wheat is placed is at the time of its departure 
reasonably fit for accomplishing the service which 
the shipowner engages to perform. Reasonably 
fit to accomplish that service the ship cannot 
be unless it is seaworthy. By ‘ seaworthy,’ my 
Lords, I  do not desire to point to any technical 
meaning of the term, but to express that the ship 
should be in a condition to encounter whatever 
perils of the sea a ship of that kind, and laden in 
that way, may be fairly expected to encounter in 
crossing the Atlantic. My Lords, if there were 
no authority upon the question, it appears to me 
that it would be scarcely possible to arrive at any 
other conclusion than that this is the meaning of 
the contract.”

The decks of the vessel in this case appear 
to hare bsen of a peculiar formation, and in 
this respect the vessel seems to have under
gone an alteration from her original structure. 
The cargo consisted of ground bark and chopped 
bark ; a portion of the latter was used as dunnage. 
As to this I  shall say a word presently. Part of 
this cargo was of a porous kind, and, when satu
rated with water, caused the ship to float so much 
deeper. The sweat and the steam would have 
been the natural consequences of the heating of 
the cargo, and I  must take it to have been put ou 
board in good order. I t  arrived in an extremely 
bad condition. The voyage, beginning on May 7 
at Adelaide, ended on Oct. 3, at Cork, occupying, 
therefore 149 days. The weather was extremely 
tempestuous, almost a succession of gales, until she 
came under the influence of the trade winds. The 
upper works leaked continuously, admitting large 
quantities of water. In  the ’tween decks there was 
no dunnage. In  the lower hold the dunnage 
was in quantity sufficient, but being composed 
of chopped bark, was bad for the purpose, acting 
as a spoDge, conveying the water to the cargo. 
The Elder Brethren are decidedly of opinion that 
there should have been scuppers in the ’tween 
decks, and that the want of them was one of the 
causes of the damage to the cargo in the lower 
hold. I  must here express my entireagreement with 
that, aud also with the observation of the learned 
counsel who spoke last, that it was not competent 
to the carriers of this cargo to use any portion of 
it as dnnnage. The Trinity Masters further drew 
my attention to what they consider a great defect 
in the ship, the want of proper fastenings in the 
deck—that is, as I  understand, a sufficient number 
of bolts to hold the planking to thé timbers. The 
vessel, leaking much in her topsides, admitted large 
quantities of water, which, falling on the upper 
part of the lodging knees, poured over them into 
the hold beyond the inner surface of the dunnage, 
and greatly damaged the cargo. In  bad weather 
the pumps appear to have been properly attended 
to, but the Trinity Masters point out to me that 
this could not have remedied the want of proper 
and adequate fastenings. They further observe 
that much water must have also found its way 
between decks from the bulkhead in the break 
when she pitched heavily, and, as the master 
stated, shipped large quantities of water forward. 
They allege, as a proof how much she strained, 
that the oakum about the stem and bows, and
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also under tho counter, had worked out, as stated 
by the seaman of the M arathon, who thrust his 
knife into one of the seams.

On the whole, I  am of opinion that it is proved 
that the damage was occasioned by the want of 
proper appliances on board the carrying vessel, 
especially the want of proper scuppers, and the 
imperfect and improper dunnage, as well as the 
inadequate fastenings.

I  must, therefore, refer to the registrar, assisted 
by merchants, to inquire into the report as to the 
amount of damage caused by the matters I  have 
referred to, and I  give judgment for the plain
tiffs.

Solicitors for plaintiffs, Hollam s, Son and 
Coward.

Solicitors for the defendants, P ritcha rd  and 
Sons, agents for A. M . Jackson.

(Before Sir R. P hillimore.)
Tuesday, M arch  4,1879.

T he E ndora.
Bottom ry—Practice— Costs—Damages—Arrest. 

Where the holder o f a bottomry hand arrests the 
vessel and fre ig h t on which the bond is secured 
before the bond is due, and the bond is pa id  a t or 
before m a tu rity , the shipowner is entitled to the 
costs occasioned by the proceeding, but not, in  the 
absence o f malice or gross negligence on the p a rt 
o f the bondholder to damages.

T his * was a motion in an action of bottomry. 
The bottomry bond on ship and freight was pay
able seven days after the arrival of the ship in the 
port of London. The plaintiffs instituted the 
action, and arrested the ship on Peb. 25, 1879 
the ship having arrived on Peb. 22. The bond 
was paid within seven days from Peb. 22.

M arch  1.— Clarkson moved the court to release 
the vessel without bail, and to condemn the plain
tiffs in costs and damages.

Myburgh, for the plaintiffs consented to the 
release of the vessel on the amount of the bond 
and interest being paid, and the rest of the motion 
was ordered to stand over.

Clarkson, for the defendants, now moved the 
court for costs and damages, for the unlawful 
arrest of the ship. There was no exouse for the 
arrest ; the bond was not dne, and till it became 
due there was no cause of action. In  fact, there 
never was a cause of action, as the money was 
tendered before it had arisen ; the arrest was not 
merely premature, but altogether illegal.

M yburgh  for the plaintiffs.—Under the circum
stances we were justified in taking the steps we 
did. Before the arrival of the ship we had written 
to ask if the bund would be paid, and received no 
reply. Our bond was on ship and freight only ; if 
therefore the vessel was not arrested the cargo 
would be discharged and the freight received by 
the ship, and our security diminished by that 
amount. The bond was for a largo sum, and the 
ship by itself might not have realised enough to 
pay it :

The Jane, 1 Dodson 461, 464 ;
The San José Primeiro, Prit. Dig. 513.

There was no malice or gross negligence in tho 
arrest such as to entitle the defendant to damages :

The Strathnaver, 3 Asp. Mar. Law Cas. 313; 1 App.
Cases 58 ; 34 L. T. Rep. N. S. 148 ;

The Evangelismos, Swa. 376 ; 12 Moo. P. C. 352.

Sir R obert P h illim o r e .—I  do not think the cir
cumstances are such as to entitle the defendants to 
damages, but they are clearly entitled to the costs 
of the suit.

Solicitors for the plaintiffs, Hollam s, Son, and 
Coward.

Solicitors for the defendants, Lawless and Co.

Tuesday, M arch  11, 1879.
T he  Ce c il ie .

B ottom ry—M aritim e r is k — Payment due on a rr iv a l 
o f ship.

A n  instrum ent by which a captain binds his ship 
to pa y  a sum o f money fo r  goods supplied w ith in  
“ six days after my a rr iv a l,”  means a fte r the 
ship's a rr iv a l, and is  an instrum ent o f bottomry. 

T his was an action of bottomry brought against 
the Danish vessel Cecilie to recover sums of 
1341. 5s. 8 i. and 1311. 11s. 10d., to pay for yellow 
metal and provisions supplied at Hamburg, the 
payment whereof was secured by two instruments 
in the following form :

I  the undersigned, captain of the Danish vessel 
named the Cecilie, hereby acknowledge for myself and my 
heirs, the duplioate being valid as a single acknowledg
ment, that I  am indebted to Mr. R ith Rodewalt for yellow 
metal delivered to (provisions and equipment of) the said 
vessel for the proseoution of her voyage from Hamburg 
and Afrioa and back to London, in the sum of 2684 marks 
and 50pf. (2739 marks and 35 pf.) wherefore I  pledge my 
ship and appurtenances, and bind myself to pay the above 
sum within six days after my arrival in  London, or 
wheresoever I  may put in, said payment to be prompt and 
unoontested, according to the law of exchange in  a ll 
parts.—Hamburgh, July 13, 1878. (Signed) N. S. 
T h o q e r s e n , Master of the schooner Cecilie.

These documents were indorsed by Mr. Rodewalt 
to Elliott’s Metal Company (Limited), who now 
sued as indorsees. Certain persons who had sup
plied necessaries to the ship, other than the above, 
disputed the payment on the ground that the said 
instruments were not bottomry bonds, as they 
showed no maritime risk, and therefore gave no 
priority to the plaintiff.

B utt, Q.C. and Hodgson for the plaintiff.—In  
Simonds v. Hodgson (3 B. & A. 50), which was an 
action on a policy of insurance on bottomry, the 
words on the instrument of bottomry were, “ I  
bind myself, my ship, her apparel, tackle, &c., as 
well as her present freight and cargo, consisting, 
&c., to pay to B. the above-mentioned sum, with 
12 per cent, bottomry, premium, &c., and I  do 
hereby bind myself, the said schooner, brig, &c., to 
full and complete payment of the said sum, with 
all charges thereon, in eight days after my arrival 
at the afore-mentioned port of London ; and I  do 
hereby make liable the said vessel, her freight, 
and cargo whether she do or do not arrive at the 
above-mentioned port of London; ” and Lord 
Tenterden, delivering the said judgment of the 
Exchequer Chamber, held that the words “ eight 
days after my arrival” means after the ship’s 
arrival, and that such words show that the lender 
takes on himself the risk of the voyage. The only 
difference between that case and this is that here 
there is no bottomry premium mentioned; but that 
is not essential; the assumption of the. risk is all 
that is necessary:

The Elpis, 27 L. T. Rep. N. S. 664; 1 Asp. Mar.
Law Cas. 472.

Clarkson  for the interveners.— The bond was
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given at the commencement of the voyage and 
not during the voyage for its necessities ; this, 
and the fact of there being no maritime premium 
are strong evidence of the instrument not being 
intended to be a bottomry bond.

Sir E. Phillimoke.—I  am satisfied that those 
are bottomry bonds, and I  pronounce for their 
validity. They will bear 4 per cent, interest from 
the date of their becoming due.

Solicitors for the plaintiff, Harrisons.
Solicitors for the interveners, Thomas Cooper 

and Co.

Tuesday, March 11, 1879.
T he Confidence ; T he Susan E lizabeth. 

County Court A dm ira lty  appeal— Mode o f hearing 
1—N o notes o f evidence— Witnesses on appea . 

I n  an A d m ira lty  appeal fro m  a C o u n ty O o u r ,  
under the County Courts A dm ira lty  Jurisd ic tion  
Act 1868, where there are no shorthand l i t e r  s 
notes o f evidence, and no notes taken 
judge o f the County Court available fo r  t e p 
pose o f appeal, the H ig h  Court (A dm ira  2/ 
vision) w i l l  order the appeal to be heard on 
voce evidence.

This was an appeal from the County Court at 
Portsmouth in cross actions of collision r ft 
respectively by the owners of the Susan Eh'. 
against the Confidence, and by the owners of the 
Confidence against the Susan Elusabet ■ 
actions were tried together at Portsmouth 
Lee. 1878, and judgment given for the o 
the Susan Elizabeth  in both actions; a 
owners of the Confidence appealed underr toe 
County Court Admiralty Jurisdiction Act 186»,
sect. 26. A t the hearing tnere woo ~~ - 
writer, and in order to bring the evident - - - - -  
the High Court on appeal the appellan PP 
to the County Court judge for a copy of j
of the evidence. The County Court ju  g ^
to supply such copy upon the groun s 
was not aware that he was bound to < 
be had not been asked by counsel a. notes
to take any note of any points, and tha 
be had taken were only short notes, andL not of 
?ny use for the purposes of appeal. A  sei
*ng the County Court judge was aske y y g 
for the appellants to state his reas 
judgment, but he declined to do so.

The case now came before the H igh  Cour < 
Motion to direct the mode of hearing P

I -  P. A sp ina ll, for the appellants, having r0 .
the above facts, asked that the case s „„¡¿ence. 
heard on appeal by means of viva v the
;?-v the General Orders made m loo , i«68,
County Court Admiralty Jurisdiction^ fjVidence 
there is provision made (rule 32) for *h®horthan(j 
of witnesses being taken down by t>een
Writer, and the transcript has always been
Used on appeal. This rule, however, Qrders 
omitted in the Consolidated County nQW n0 
and Rules 1875, and consequently there brjng 
Provision by means of which the part , tj,e
the evidence before the Appeal Cour judge’s 
Judge’s notes, which, according to 0f
statement, would be useless. The evi-
bearing the appeal is therefore to rehea 
«ence. .

E- C. Clarkson, for the respondents, conten e

that the judge’s notes ought to be procured before 
any order as to hearing witnesses was made.

Sir E. Phillimore.—I  shall order the appeal to 
be heard on viva voce evidence, but the parties are 
at liberty to procure the judge’s notes if they can; 
and, if on their being procured it appears they are 
of any use for the purposes of appeal, the respon
dents can apply again to the court to make such 
use of the notes as they can, or to set aside this 
order.

Solicitors for the appellants, P ritcha rd  and 
Sons.

Solicitors for the respondents, Lowless and Co.

Jan. 27 and 29, 1879.
T he Constitution.

Jurisdiction— Foreign vessel o f w a r—M aritim e lien  
—E x -te rr ito r ia lity — S alvage.

T h e H ig h  Court o f Justice, A d m ira lty  D iv is ion , 
w ill  not allow a w arrant to issue fo r  the arrest o f 
a fore ign vessel o f war, or o f p riva te  property on 
board of her and o f which the Government to 
which she belongs have the care, at the su it o f  
salvors.

T his was a m otion on behalf of the owner, master, 
and crew o f the steam-tug A d m ira l fo r two 
warrants of arrest to issue against the U.S. vessel 
Constitution, and against the cargo laden on board 
of her.

The Constitution, whilst on a voyage from Havre 
to N e w  York, and having on board a large quantity 
of empty cases, and also of goods returned from 
the Exhibition at Paris, got ashore on Bollard 
Point, near Swanage, and whilst in that position 
salvage services were rendered to her by the 
steain-tug A d m ira l and other vessels.

Jan  27.__Dr.Phillim ,ore  applied to the court tha t
warrants of arrest should be issued against the 
ship and cargo, as the plaintiffs were unable to 
obtain proper remuneration for their services, and 
the vessel was about to leave the country.

Sir E. P h il l im o r e .— As a question of jurisdic
tion is raised, I  shall certainly not grant the 
application till the question has been argued; but 
I  will give leave to serve short notice of motion, so 
that the question may be argued on Wednesday 
next the notice to be served on the vessel and 
American Consul, but not personally on the 
captain, and I  think a letter should be also sent 
to the American Ambassador stating that the 
application will be made.

Jan  2 9 .—The question o f ju r is d ic tio n  came on 
fo r a rg u m e n t on the fo llow ing m otion :
Between the Owners, Master, and Crew of the steam-tug 

Admiral (plaintiffs),and the ship or vessel Constitution,
her cargo and freight (defendant).

Constitution.
We Clarkson, Son, and Greenwell solicitors for the 

. v  • *hia cause, ¡five notice that we shall by 
cnnnsel at 10 30 o’olook in the forenoon of the 29th Jan. 
1879 move the judge in court to order a warrant to issue 

the arrest ¿f the vessel and for a further warrant 
t  „rr-esthcr cargo and if  necessary to unliver the same, to 
answer the cUim of the plaintiffs for salvage services 
rendered to the Constitution her cargo and freight; and 
further take notice that leave has been given by the 
court to serve short notice of this motion.

Dated the 27th Jan. 1879.
Cl a r k s o n , So n , a n d  G r e e n w e l l .
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On behalf of the p la in tiffs  the fo llow ing affidavit 
of the owner of the A d m ira l was read :

1. X am the owner of the steam tug Admiral and one of 
the plaintiffs in this action.

2. On the 17th Jan. inst. I  received a telegram from 
Lient. Viry, Swanage station, to the following effect :
“  American frigate Constitution ashore on Bollard Point. 
Send strongest tag immediately, two i f  possible.”  I  there
upon despatched my tug Admiral to the assistance of the 
vessel Constitution, and she rendered important and 
efficient salvage services to the ship Constitution and her 
cargo, and was instrumental in getting her off the 
ground.

3. After the several servioes were completed, I ,  on the 
21st Jan. inst. reoeived the following letter from the 
consular agent at Portsmouth :

“  United States of America Consular Agenoy> 
Portsmouth, 20th Jan. 1879.

“  Mr. George Drover,
“  Sir,—I f  yon have any claim to present against the 

U.S. frigate Constitution please put i t  in  writing and 
bring it  to my office as early as possible to-morrow fore
noon. I f  you cannot come, forward i t  to me by return of 
post. The ship sails soon.—Yours respectfully,

“  C. E. M’Cheane , United States Consular Agent.”
In  reply to this letter I ,  on the 21st inBt., sent the 

following telegram : “ Impossible my coming to Ports
mouth. I  olaim one thousand five hundred pounds 
services rendered by my tug Admiral. You, no doubt, 
are aware my tug was the means of towing Constitution 
off. Malta and the three other tugs could not move the 
ship, but when we commenced towing ship immediately 
came off. Please wire reply immediately as I  leave 
shoitly for London.”

4. Afterwards, on the 23rd inst., I  reoeived a sum of 
2001. in recognition of the services rendered by the said 
tug, accompanied by the following letter :

“  United States of America Consular Agenoy, 
Portsmouth.

“  Mr. George Drover,
“  Sir,—I  am instructed by the captain of the U.S- 

frigate Constitution, on behalf of the United States 
Government, to forward to you a cheque for 200J., in 
recognition of the services rendered to that vessel upon 
the occasion of her stranding on Bollard Point by your 
tug Admiral, and by the master and crew of that tug. I  
Bhall be obliged to you to settle w ith the master and crew 
accrdingly.

“  I t  may prevent some misconception on your part i f  I  
inform you the value of the Constitution and cargo, prin
cipally empty oases and machinery, on board her does not 
exceed 12,0001. My government are happy that the ser
vices. with the important co-operation of H.B.M. tug 
Malta, were rapidly and easily successful.—I  am, sir, 
your obedient servant,

“  C. E. M ’Ch e a n e , U.S. Consular Agent.
“  Please acknowledge this in course.”

5. Such sum of 2001. is entirely inadequate and insuffi
cient compensation for the services rendered, and on the 
25th inst. I  returned the said sum to the oonsular agent, 
accompanied by the following letter :

“  M ’Cheane, Esq. “  25th Jan. 1879.
“  Constitution.

“  S'r,—Herewith please find cheque received to-day for 
2001. I  cannot think of accepting so small a sum. I  am 
willing to refer the matter to the Admiralty Court. I f  
you wish to communicate with me, please address letter 
to care of Clarkson, Son, and Greenwell, 24, Carter-lane, 
Doctors’ Commons, London. I  shall be there Monday 
morning ten o’clock.—Yours truly, George D rover.”

6. The frigate Constitution had on board her at the 
time of the services a valuable cargo, consisting princi-

ally of machinery belonging to private individuals, exhi- 
itors at the Paris Exhibition, and was on a voyage from 

Havre to New York. I  am informed and believe that 
the value of the vessel Constitution and her cargo amount 
to considerably over 12,000.

7. On the 28th Jan. inst. I  received a further letter 
from the American Consulate to the following effeot :
“  Your favour of the 25th inst., returning the cheque 
for 2001., has been received. This award for the services 
of your tug Admiral to the Constitution was made ad
visedly, and is considered by competent and disinterested l

I experts as ample and liberal, and my information is that 
i t  is final. Cheque w ill remain at my office t i l l  noon of 
the 15th Feb. next, when, you having failed to oall for 
it,its  amount w ill be forwarded by me to the United States 
Navy Department.”

8. The said vessel Constitution and the cargo on board 
her are now lying off Portsmouth, and w ill leave imme
diately for New York. That applications have been made 
by my solicitors to the American Legation, and I  am 
unable to obtain sufficient compensation for the services 
of the said tug without the aid and process of this 
honourable conrt.

The notice of motion was served, as directed by 
the judge, on the ship and the American Consul, 
and a oopy of it sent to the American Embassy, 
accompanied by the following letter :

24, Carter-lane, Doctors’ Commons, E.C.
The American frigate Constitution 27th Jan. 1779.
Your Excellency,—Our clients, the owners, master and 

erew of the steam-tug Admiral, of Cowes, Isle of W ight, 
lately rendered very valuable salvage servioes to the 
American frigate Constitution, which was ashore at 
Bollard Point.

Application for remuneration for such servioes was 
made to the American Consul at Portsmouth, and he 
forwarded a sum of 200i. to the owners of thetng. This 
sum is quite insufficient to compensate for the services 
rendered, and was returned to the consul. The Consti
tution  had on board a valuable cargo, consisting of 
machinery, the property of the exhibitors at the Paris 
Exhibition. We this morning moved the judge of the 
Admiralty Division for leave to arrest the Constitution 
and her cargo, and an order was made that the motion 
should be adjourned t i l l  Wednesday, in the meantime 
notice of the motion to he served on the vessel and 
American Consul. In  accordance with the judge’s 
request, we beg to give your Excellency notice of tlie- 
application to be made, and inclose a copy of the notice 
of motion.—We are your Exeellenoy’s obedient servants, 

Clarkson, Son, and Greenwell. 
The Envoy Extraordinary and Minister Plenipotentiary 

for the United States of America.
The defendants’ solicitors produced the follow

ing letter :
Legation of the United States,

London, 28th Jan. 1879.
Messrs. Thomas Cooper and Co.,

Solicitors, &o.
Gentlemen,—The accompanying notice marked A ., 

having been le ft at this Legation with the janitor after 
the office was closed last evening, I  shall be obliged to 
you to instruct counsel to bo present in conrt to-morrow 
morning to inform the Bight Honourable the Judge of the 
Admiralty Court that the ship against which the 
warrant has been applied for by the owners, master, and 
orew of the steam-tug Admiral is the United States 
national ship of war Constitution, regularly oommissioned 
by the Government of the United States, and that the 
Constitution at the time of the alleged salvage servioes 
was engaged in the national service of the United States 
for publie purposes, and in pureuanoe of a speoial Act of 
Congress passed in that behalf. You w ill please also 
instruot oonnsel to inform the judge that the so-called 
cargo consists of property of whioh the United States 
Government has for publie purposes charged itself with 
the care and protection. Under these ciroumstanoes I ,  
as the representative of the United States, cannot recog
nise that the High Conrt of Justice has any jurisdiction 
whatever in the caBe.—I  am respeotfully yours,

John Walsh.
Counsel w ill be good enough to inform the learned 

judge that application should have been made to the 
Marquis of Salisbury, Secretary for Foreign Affairs, had 
time permitted it.

M ilw ard , Q.C. and Dr. P hillim ore , for the plain
tiffs, owners, master, and crew of the A d m ira l.

E . G. Glarlceon for the American Minister.
The A d m ira lty  Advocate (Dr. Deane, Q.C.), with 

him the Attorney-General, for the Crown.
M ilw a rd , Q.C.—This application is of a twofold
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nature : (1) to arrest the ship herself; (2) to 
arrest the cargo laden on board of her, and, if 
necessary, to unliver it. In  ordinary cases, the 
warrant to arrest a ship and cargo for salvage 
services rendered to her would issue as a matter 
of course. We have come to the court to ask its 
leave; but there is nothing to induce it to with
hold that leave. There is a precedent for tho 
arrest of a vessel under similar circumstances in 
the time of Lord Stowell: (The P rins  Frederik, 2 
Hods, 451). There is no dispute as to the fact 
that, as sworn in the affidavit, there was a distinct 
request to the salvors in this case to come and 
render assistance to a vessel ashore on the coast of 
England. What is there, then, to shut the doors 
of this court to the salvors when they take the 
ordinary legal means of securing a due compensa
tion for their services P The vessel, it is true, 
belongs to a foreign Government, but she was not 
at the time the services were rendered engaged in 
the public service of that Government, but in 
carrying a cargo tbe property of various private 
individuals. [S ir E. Phillimore.—I t is, I  under
stand, admitted that the vessel herself is a vessel
in the war service of the United States Govern
ment, and that the cargo sought to be arrested is 
nowon board her.] Tes : but that is precisely the 
case of The P rin s  Frederik  (ubi sup.), except that 
there the cargo seems to have been laden on 
Government account.
_ A. C. Olarlcson, on behalf of the American 
Government, asked permission to read the let e 
of instructions from the American Ambassador to 
Messrs. Thomas Cooper and Co., given above, an 
was permitted to do so. „ . „  „
. The A d m ira lty  Advocate, on behalf of the Gro , 
informed the court that a communication bad been 
received by the Foreign-office as to the application 
now before the court, and that he was instructed 
fco inform the court that the Government recog
nised the public character of the Constitution, and, 
"ffidst submitting to any course which the court 
might consider it  its duty to pursue, to Pro. ® 
against any exercise of its jurisdiction
thls ship. [S ir E. Phiiaimore.—U nder these
circumstances, the onus lies on the salvors 
that they are entitled to arrest the ship.Ji

M ilw ard , Q.C.— The exemption of vessels of war 
of foreign states from civil process is only „
to them by the comity of nations in consequ  ̂
the public service they are e n g a g e d  in. .. 
no more a public service than that of any •
Teasel hired to bring goods from France to Amenoa
[or Private citizens. [Sir E. PHllAiMORE.-~Itwill 
be convenient to keep distinct tbe <luest1.0 , 
arrest of the ship from that of the cargo.]

possible; but the cargo being on board the snip 
Jn question cannot be absolutely dissevered, i  
American Embassy does not deny that the pro 
perty in fche carg0 ¡s jn private owi ier® ’ pr [n8 
^leges that it hfs the care of it- In  ^ ¿ n 0. 
Frederik (ub i sup.) it actually belonged to the ixo 
jernmeut (2 Dod' 465), and yet the warrant of 
rrest was actually issued and execute (P* 

access to this court is refused to the sa - 
bey have no means of obtaining | ustl, ' ex_ 
xemption of foreign vessels of war 18 °n J  nob 
mption from ordinary civil process. I t  .. 
Pply to causes in  re in ; there the mari _
taches ju re  gentium  at once, either ex q , 

iractu o r ex quasi delicto, whatever be the character
°t the vessel:

V ol. IV ., N.S.

The Charkich, 1 Asp. Mar. Law Cas. 581; L. Rap.
4 Adm. & Eco. 59, 93, 96 28 L. T. Rep. N. S. 513; 

The Exchange, 7 Cranchf U.S. Sup. Court Rep. 116.
I t  is true that the last case was one where the 
question arose as to prize property; but that is 
d fo rt io r i in favour of the salvors here, as prize 
property is the property of the Grown or Govern
ment ; here the property in the goods is private.

Dr. P liillim ore , on the same side, adopted 
as a portion of his argument the following 
extract from the opinions of Attorney-Generals 
of United States, vol. I., p. 54, as quoted in the 
Eeport of the Eoyal Commission on Fugitive 
Slaves, p. 84: “ The question again arose . . . .  
whether j udicial p rocess could be lawfully served on 
board a public ship of war belonging to his Britan
nic Majesty lying alongside a wharf in the city of 
New York and within the territorial jurisdiction 
of the state of New York; and the opinion of the 
Attorney-General, Charles Lee, was taken on the 
subject. After quoting passages from Vattel and 
Martens, he then proceeds : ‘ According to the 
general rule established by these citations, every 
ship, even a public ship of war of a foreign nation, 
at anchor within the harbour of New York, is 
within the territory of the state of New York and 
subject to a service of judicial process; if an exemp
tion from this rule is claimed by a foreign ship of 
war it is inoumbent on such ship to set forth and 
maintain clearly and satisfactorily its right to the 
exemption, or it must be deemed within the 
general rule. The officers and crew of a public 
ship of war being admitted into the United States 
are entitled to be treated with hospitality and 
kindness; but that does not in reason require that 
the ship should bi. exempt from judicial process ; 
and more especially when they are bound by every 
kind of obligation to act in conformity to tbe laws 
of the conntry which affords them and their ships 
its sovereign protection whilst within its jurisdic
tion. I t  is expressly provided by article 23 of the 
Treaty of London that the ships of war of each of 
the contending parties shall at all lames be hos
pitably received in the ports of the other, their 
officers and crews paying respect to the laws and 
government of the country. This is conceived to 
be declaratory of the usage of nations ; and here it 
may be observed that hospitality which includes 
protection is to be enjoyed upon condition 
that the laws and government of the country 
are respected. To disobey judicial process 
authorised by law, or to resist it on board 
the ship, is inconsistent with a due respect 
to the laws and government of the country. 
The article further stipulates that the officers shall 
be treated with that respect which is due to the 
commission which they bear; and if any insult 
shall be offered to them by any of the inhabitants, 
all offenders in that respect shall be punished as 
disturbers of the peace and amity of the two coun- 

» rgir E. Phiiaimore. — That is an 
opinion written, I  think, in the year 1799. It is  
questionable how far the same would have been 
written in 1879; besides it relates rather to the 
lihcrtv of the subject than to civil actions against 
the property.] Yes, but it shows at allevents that 
the ex-territoriality enjoyed by a foreign vessel of 
war is not absolute: (Report of Royal Commission 
on Fugitive Slaves, p. 33.) I d was the opinion 
of Chancellor Kent that civil and criminal process 
miu-ht be served on board the ship, though not on 
the ship itself (Kent’s Comm, on Amer. Law, ed
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1851, p. 157, note e ) ; but if it may be served on any 
private property on board and therefore on the 
cargo, the court has certainly jurisdiction to in
quire into the property in goods on board:

The Santissima, Trinidad, 7 Wheaton (Amer.) Eep.
273.

I f  this motion is refused, foreign vessels of war 
will themselves be the chief sufferers, as, if a 
claimant has no right to enforce his claim against 
them by law, he will be loathe to render assistance 
when they stand in  need of it. [S ir R, Ph il l i- 
moke,—It  is not proper to suppose that any 
Government will act otherwise than equitably 
towards those who render services to its ships.] In  
this very case we contend that what they propose 
to give us is altogether inadequate, and we are 
anxious to have the opinion of the court on the 
merits.

E . C. Clarkson for the American Minister.—The 
Government is desirous of showing all courtesy to 
the court, and has therefore instructed me to 
appear and argue the case. I t  cannot admit that 
the court has any right to entertain a suit, or to 
issue a warrant against this ship. Had the ship 
in any way been divested of its character as a 
public ship of war, and had it been engaged in 
ordinary trading operations, it would have been 
liable to arrest for one of the reasons for which 
the vessel belonging to the Khedive as appears in 
The Charkieh (ubi sup.) was held liable to process; 
but it has not done so. I t  is not possible to dis
tinguish the case of the vessel itself, and of the 
cargo on board of her. Thejex-territoriality of the 
ship must be violated to enable the officer of the 
court to get at the cargo. (The Exchange, ub i 
sup.) Supposing the captain of that American 
man of war ordered the removal of the officer of 
the court as a trespasser m ollite r m a n u ; what 
power would any court have to interfere ? The 
goods are in the possession of the Government, 
and cannot be arrested without dispossessing the 
Government. I f  the salvors consider that the 
liberal award they have received is not sufficient, 
they can invoke the services of the Foreign-office.

The A d m ira lty  Advocate (Dr. Deane, Q.G.), for 
the Crown. In  a case of this description it may 
almost be doubtful if  the Government have not a 
right of prohibition, as so unusual a proceeding as 
the arrest of a foreign vessel of war might occasion 
serious danger to the relations of amity existing 
between the countries. Whilst countries are at 
peace it is an implied condition of the peace that 
their ships of war should be free from civil process 
in one another’s countries. The Charkieh (ubi 
sup.) is not in point, she was not a public ship of 
war, but a trader, and not the property of a 
sovereign prinoe.

M ilw ard , Q.C. in reply.
Cur. adv. vu lt.

Jan. 29.—-Sir R. Phillimore.—On Monday last 
an application was made to this court to allow a 
warrant of a peculiar character to issue and to be 
served upon a ship of war belonging to an indepen
dent state in amity with Her Majesty. The court 
directed the case to stand over, and suggested 
that it  would be proper that notice should be 
given to his Excellency the Minister of the United 
States in this country, and also to the Secretary 
of State for Foreign Affairs.- The court has had 
reason to congratulate itself that it  took that step,

because the result has been that I  have had the 
advantage of having the opinion of counsel on 
behalf of the United States Government, and also 
the opinions of the law officers of the Crown.

Now, it is admitted—and indeed it could not be 
denied—that, if  I  were to exercise the jurisdiction 
prayed in this case, I  should be doing that for 
which there is no legal ground or precedent. 
I t  is clear upon all the authorities, which are to 
be found in the case of The Charkieh (L. Rep. 
4 A. & E. 59; 1 Asp. Mar. Law Cas. 581; 28 L. T. 
Rep. N. S. 513), that there is no doubt as to the 
general proposition that ships of war belonging to 
another nation with whom this country is at peace 
are exempt from theciviljurisdiotionof thecountry. 
I  have listened in vain for any peculiar circum
stances to take this case out of the general propo
sition.

I t  has happened to me more than once since I  
have had the honour of sitting in this chair to 
have been requested by foreign states to sit as 
arbitrator, and to make an award in certain cases 
—one of collision and two of salvage, I  think. I f  
such an application had been made to the court 
in this case, I  would gladly have undertaken the 
duty sought to be imposed upon me ; but such is 
not the case.

I  have now to consider whether there is any 
authority for the proposition that, when a foreign 
state refuses to waive the privilege which it has, it 
is competent to this court nevertheless to treat it 
as an individual, and serve civil process on its pro
perty. I  am clearly of opinion that it would be 
very wrong and improper in me to asssent to the 
request on the part of the owner of the steam- 
tug. I  see no distinction in this case between 
refusing the warrant prayed for against the ship 
and that against the cargo, and I  refuse it equally 
in both cases. I  think it unnecessary to go into 
the oases cited, because they are distinguishable 
from the present, inasmuch as the important point 
decided in The Charkieh (ub i sup.) was that the 
Khedive of Egypt was not an independent 
sovereign, and also that the ship had been treated 
as a vessel of commerce and not of war. There 
was another point to which notice has been 
drawn, but i it was not necessary for the decision 
of that case, and the points decided in that case 
are those which I  have mentioned. I  state these 
facts to show that that case is materially different 
from the case now before the court.

I t  has been alleged that great hardship will ensue 
from the decision of the court, inasmuch as it would 
expose ships to great difficulty in future, if  neces
sity should arise for salvage services to be ren
dered to them. To that I  must answer that it 
would be improper to suppose that any foreign 
Government would not remunerate the services of 
salvors, taking proper means to ascertain what 
those services were. I  have no reason to suppose 
that such would not be the case. Be that as it 
may, I  have to discharge my duty, which is to 
say, in the absence of precedent and principle I  
cannot feel warranted in allowing the process to 
issue.

I  cannot consent that any warrant shall issue 
from this oourt, and I  must dismiss the motion 
with costs.

Solicitors for the salvors, Clarkson, Son, and 
Oreenwell.
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Solicitors for the American Minister, Thomas 
Cooper and Go.

Solicitor for the Crown, the Solic ito r f o r  the 
Treasury.

Feb. 4, 18, and  26, and M arch  15,1879.
T he Pablement Belge.

Jurisd ic tion  — C ollis ion  — Arrest— International 
law  — C onstitutional law  — E x-te rr ito r ia lity—  
M a il packet —  Government vessel — Foreign  
sovereign State — Crown and subject— Treaty- 
m aking power.

A vessel belonging to or chartered by a fore ign  
Government, and regularly  employed fo r  the 
purposes o f carry ing m ails and passengers and 
some cargo, is not entitled to the privileges o f a 
m an-of-war as to ex-te rrito ria lity  ; but is liable i 
an action f o r  damage done by her to the vessel t, 
a B r it is h  subject, and to arrest i f  the suit is  in
rem.

The Crown o f th is country has not power, by treaty 
w ith  a fo re ign Government, to give to vessels of, or 
employed by, tha t Government other tha,n vessels 
o f w ar the privilege o f freedom from  c iv il process 
extended by in te rna tiona l law to vessel o f war. (a) 

Where the Crown appears to protest against the 
ju r is d ic tio n  o f the court being exercised against
a vessel belonging to a foreign power, i t  has the
same r ig h t o f reply as in  cases where i t  appears 
on its own behalf.

T h is  was a motion in a cause of damage by col
lision. The action was brought in  rem against 
the Parlem ent Beige to recover damages for a 
collision under circumstances set out below. JNo 
warrant of arrest was issued, and no appearance 
was entered by any person on behalf of the F ar-  
lement Beige, and the time required for proceeding 
by default having elapsed, the case came before 
the court on the following motion :

I n  t h e  H ig h  Co u r t  o r Ju s tic e , Ad m ir a lt y

Between owners of steam tng Daring (plaintiffs) aQd the 
owners of the steamship or vessel Parlement Beige ana 
her freight (defendants).
■nr Ship Parlement Beige. . . ...We, L. and Company, solicitors for the plaintiffs m this

S??8®» ftfve notice that we shall by C0̂ D,!ej f0-̂ 1f2r/ment 
1879 move the judge in court to direct that I f f .  j  

with costs may be entered for the plaintiffs m respectof 
im ages sustained by their tng D a n n g .  through collis o__

(?) th e  proposition of law here laid down_ 
erious conseqnenoes. Applied to other cireu

« ^ ig b t  put i t  in  the power of a subject to involve this 
h ry in war with a foreign state without
having any means of restraining him m spite of lte tre ty
t t  Rations. Again, the decision involves the P P ,‘ hat o?r conr tS 0|  law have power to decide whether a
‘ reaty 18 or is not binding upon British it“
°‘ her words, whether the Crown was acting wlthm its 

m mahing any particular treaty. I  , ,  n0 
+ ve 8n°h a revising power, i t  is extraordma y .
"aoes of the exercise of any such P°wer «hoa’d east m 
p m  records. The only ease which at all rescues  tne 
Hr 8enJ;j which was not cited on the a ^  0goynherg v . Touch (Hil. Term, 20 & 21 Car. M  Cases
1“  °han. 123). In  this case, an action having cee^ 
tkAUfi* ^  by a British subject against a. Dane _ni ied to 
Chn«1106 ° ‘  goods sold in Denmark, the Dan PP . 
trna?Cei y ‘ °  restrain the action on the ground 
Wag^■befween the Kings of England and D eit^er 
Bov 8‘ }Pnfated that any sums paid by subject ncj
t & ? n flhould be taken as paid to the+creditor, a™
P a id ^x ? -’* 0'11'5 be discharged, and ‘ hai  ‘ h. tll0 British 
6uv ; ‘ \ eB-lng of Denmark under compulsion , ort>erod 
to A?ot demurred to the b ill in Chancery, but was or 
o uuswer the b ill.-E D .

with the steamship Parlement Beige; that the acoounts 
and vouchers relating to Buch damage may be referred to 
the registrar and merchants to report thereon, and that a 
warrant may issue for the arrest of the said steamship 
Parlement Beige. L o w l e s s  a n d  Co.

Dated 25th Jan. 1879.

The facts of the case, as set out in the statement 
of claim, and verified by affidavit, and for the pur
poses of the argument undisputed, were that

A t about 4.30 p.m. on 14th Feb. 1878, the steam tug 
Daring, of 109 tons gross register . . . brought up 
to an anchor in Dover Bay, within the port and harbour 
of Dover, in  a safe and proper berth, about half a mile 
east of Dover pier.

2. In the course of the evening a fog began to rise from 
off the shore, about 10.30 p.m. the wind was to the S. and 
W., and the weather nearly a calm, the fog s till con. 
tinuing. The tide was ebb; the Daring was riding in

properi
3. In  these circumstances, the paddle steamship, 

Parlement Beige, was seen and heard by those on board the 
Daring, when a short distance off, approaching rapidly 
towards her from the direction of the harbour, and 
although the fog bell of the Daring was loudly rung, and 
her captain hailed the Parlement Beige to stop, she came 
on and ran her stern right into the starboard side of the 
Daring, cutting into her about 14 feet, and doing hera 
great deal of damage.

4. The collision ivas caused by the bad navigation and 
negligence of those on board the Parlement Beige. The 
collision was not caused or contributed to by the plain
tiffs or by any of those on board the Daring.

5. ’A w rit in  rem in  this action was duly served on the 
Parlement Beige on the 26th Feb. 1878, and no appear
ance has been entered in this action.

6. The Parlement Beige is a Belgian vessel, and was 
and is now employed in the service of carrying the mails 
between Dover and.Oatend and Belgium.

7. Before and sine«, the time of the collision in question 
she was engaged in carrying, besides the mails, passen
gers and merchandise, and in earning passage money and 
freight The plaintiffs are unable to disoover whether the 
Parlement Beige was at the time of the collision, or is now, 
the property of His Majesty the King of the Belgians, or 
whether she was only chartered for the purpose by HU 
Majesty or by some officer or offioers of His Majesty’s 
Government. They have caused application to be made 
to the Government of His Majesty to give them compensa
tion for the damage done to them, but have been unable 
to obtain such compensation.

The olaintiffs olaim as follows :
<1) Judgment against the Parlement Beige, her taokle,
1 apparel, and furniture, for the damage occasioned 

to the plaintiffs by the collision, and for the cost» 
of this action.

(2 ) A warrant to arrest the Parlement Beige, her 
1 tackle, apparel and furniture, and i f  neoessary, a

sale thereof. . . . . . .
iS 1 Such further and other relief in the premises as 
 ̂ the nature of the case may require.

Filed 4th Jan. 1879.
Feb 4 1 8 7 9 —Dr. W. G. F. Phillim ore .— A  writ 

in  rem  was served in the ordinary way (Rales of 
< L  a  Order IX ., r. 10), but no warrant of 
arrest was issued (Order IX  r. 9) No appear
ance being entered in the time limited, a statement 
nf c la im  was Med, and the ordinary steps in a cause 
u “ ? £ T ta k e n  (Adm. Rules 1871, r. 4; L.

dg a  & E 514; and The Polymede, 3 Asp. Mar. 
f Z  124; 1 P. Div. 121; 34 L. T. Rep.N. S. 
3 6 7 ?  I  have an affidavit by the master of the 

verifying the statement of claim; there- 
R Z  fn an ordinary case, I  should be entitled to 
S m e n t  (Adm. Rules 1871. r. 5; L. R. 3 A. & E. 

Bet there are peculiar circumstances in  
e I t  will be seen by the statement of 

ciafmCfhat the Parlement Beige, the vessel which 
ran d o w n  the D aring  whilst at anchor in Dover
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Bay, is a vessel employed by the Belgians in the mail 
service between Ostend and Dover, and by the cor
respondence which has passed, it appears that an 
exemption from the ordinary process of the court is 
claimed for her under the provisions of a conven
tion. The most important articles of that Conven
tion are Articles 6 and 10 (ub i sup.). The affidavit 
of Eugene Carden (ub i sup.) shows clearly that the 
Parlement Beige was carrying cargo at the time, 
and by so doing, in violation of Art. 10, she has 
waived the privileges, if she ever was in a posi
tion to claim them, of A rt. 6. A  vessel of war, 
by carrying cargo for purposes of trade, would 
waive her privilege of ex-territoriality ( The Ohar- 
kieh, 2 Asp. Mar. Law Cas. 121; L. Rep. 4 A. & 
E. pp. 99,100; 28 L. T. Rep. N . S. 513) obfortiori, 
a vessel which only claims the privilege con
ditionally on not carrying cargo: ( The Exchange 
7 Cranch, U. S. Sup. Ct. 116.) This right 
of action and of process is a common law 
right, of which the plaintiffs cannot be ousted 
by anything except the common law or a statute ; 
this special Convention, even if valid at all, cannot 
affect the rights of a subject, because the Crown 
puts a construction upon it which the Conven
tion will not bear. In  the recent case of The 
Stadt F lush ing  (not reported) it was proved that 
the vessel was a mail packet, and under contract 
with the Government to proceed at a certain rate 
of speed, but that did not prevent the plaintiffs 
from recovering from her for damage resulting 
from a collision occasioned by the Stadt F lush ing  
proceeding at a high rate of speed in a fog.

The A dm ira lty  Advocate (Dr.Deane, Q.C.),forthe 
Crown, was stopped.

Sir R. Phillimore. —The question is one of such 
great importance, that I  think it would be more 
convenient to have it raised and solemnly argued 
on some form of pleading, which will enable it  the 
more easily to be taken to a Court of Appeal. I  
shall direct the motion to stand over for a fort
night to give time to the Crown to consider if it 
will appearand intervene in any way.

Feb. 18.—The A d m ira lty  Advocate (Dr. Deane,
Q.C.) informed the court that the Crown proposed 
to appear, but that, through inadvertence or mis
understanding, no pleadings had as yet been 
put in. The motion was thereupon directed to 
stand over further for a week, and on the 24th Feb. 
the following “ Information and Protest ” of the 
Attorney-General was filed:

The Attorney-General, under protest on behalf of Her 
Majesty the Queen, gives the court to understand and 
be informed as follows :

1 Before, and at the time of the alleged collision, and 
thenceforward t i l l  the present time, the Parlement Beige 
was one of the mail packets running between Ostend and 
Hover, and one of the packets mentioned in Artiole V I. 
of the Convention of Feb. 17,1876, hereinafter referred to.

2. During the period hereinbefore mentioned, and at all 
material times, the said paokets were and are the pro
perty of His Majesty the King of the Belgians, and in his 
possession, control, and employ, as reigning sovereign of 
the State of Belgium, and have been and s till are publio 
vessels of the Government and Sovereign State of Bel
gium, carrying his said Majesty’e royal pennon, and 
wore and aro being navigated and employed by and in 
possession of such Government and not otherwise.

3. The said packets were and are officered by officers 
of the royal Belgian navy holding commissions from His 
Majesty the King of the Belgians, and in the pay and 
service of his Government, The said officers are ap
pointed by and are under the control and orders of the 
Belgian Minister of Public Works.

[A dm.

4. During the period hereinbefore mentioned, and at
all material times, a Convention, dated Feb. 17,1876, has 
been and is in force between Her Majesty the Queen and 
His Majesty the King of the Belgians, to a copy of which 
in the Frenoh and English languages the defendants crave 
leave to refer as if  the said convention were duly set 
forth at length herein. ,

5. During the period hereinbefore mentioned, and at 
all material times, the Parlement Beige was carrying the 
public mails, under the said Convention, between and from 
the royal post offices of Great Britain and Belgium.

6. The Attorney-General, under protest, Bays that this 
honourable court has no iurisdiotiou to entertain this 
suit, and that the plaintiffs oannot proseoute the same 
therein.

7. The Attorney-General, under protest as aforesaid, 
gives the court to understand and be informed herein, 
that he does not admit the matters alleged in any of the 
paragraphs of the statement of olaim to be true.

Wherefore the Attorney-General, on behalf of Her 
Majesty the Queen, prays the oourt to Btay all pro
ceedings in this action, and to dismiss the motion of 
the plaintiffs with costs to the Attorney-General, on 
behalf of Her Majesty, of and incident to this appli
cation and action.

(Signed) J o h n  H o l k e k .

The Convention (a) referred to is as follows :
Convention between Her Majesty and the K ing of the 

Belgians, regulating the Communications by Post 
between the British and Belgian Dominions.

Signed at London, February 17, 1876. 
[Ratifications exchanged at London, March 24, 1876]. 
Her Majesty the Queen of the United Kingdom of 

Great Britian and Ireland, and His Majesty the King of 
the Belgians, being desirous of strengthening the friendly 
relations which unite the two countries, and wishing to 
regulate by speoial arrangement (forming a sequel to the 
General PoBtal Treaty concluded at Berne on the 9th of 
Ootober 1874) the postal relations between their respec
tive offices, have named as their Plenipotentiaries for 
this purpose, that is to say : Her Majesty the Queen of 
the United Kingdom of Great Britian and Ireland, the 
Right Honourable Edward Henry Stanley, Earl of Derby, 
Baron Stanley of Bickerstaff, a Peer and a Baronet of 
England, a Member of Her Britannic Majesty s Most 
Honourable Privy Council, Her Majesty’s Principal Secre
tary of State for Foreign Affairs, &o., &c., and the 
Right Honourable John James Robert Manners (com
monly called Lord John Manners), a Member of Her 
Majesty’s Most Honourable Privy Council, a Member of 
Parliament, Her Majesty’s Postmaster-General; and His 
Majesty the K ing of the Belgians. Baron Henry Solvynfi, 
Grand Officer of the Order of Leopold, Envoy Extra
ordinary and Minister Plenipotentiary of His Majesty the 
King of the Belgians to Her Britannic Majesty, &c., &o. 
Who, after having reciprocally communicated to each 
other their respective fu ll powers, found in good and due 
form, have agreed upon the following A rtic les:

A r t ic l e  1.—There shall be between the Post-offices 
of Great Britian and Belgium a periodical and regular 
exchange of correspondence of every kind in interna
tional service as in transit.

A r t ic l e  I I .—The exchange of correspondence between 
the two offices shall be carried out through the following 
Post -of f i cesOn the part of Great B ritia n : 1. Dover, 
2. London. On the part of Belgium: 1. Ostend (local 
office). 2. The offices travelling between Brussels and 
Ostend. 3. The office travelling between Brussels and 
Tournai. 4. The offioe travelling between Ghent and 
Mouseron. The two offices may, i f  they think proper, 
agree to name other offices for the exchange of oorrespon- 
deuce. . .

A r t ic l e  111.—The mails between Great Britain and 
Belgium shall be conveyed by means of speoial paokets 
running between Ostend and Dover. Each office shall 
have the right to employ subsidiarily, and so far as i t  
shall be of any advantage on the score of speed, the route 
vid  France, and the French packets from Calais to Dover 
for the conveyance of its correspondence in closed bags to

(a) The Convention was signed in both the English 
and Frenoh languages ; and wherever the expressions or 
idioms seem to differ in the two languages, the French 
expression is given in the text within brackets.—Do.

T he Parlement B elge.
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the other office. W ith regard to the mails conveyed on 
account of other offices, i t  w ill be the dnty of the 
despatching office to indicate the route to be followed.

A r t ic l e  IY .—The Post-offices of Great Britain and 
of Belgium shall fix by a mutual agreement, the time for 
the departure of the packets from Ostend and Dover and 
they shall regulate this service in connection with the 
railway trains, so as to insure with the greatest possible 
speed the transmission of mails for international as well 
as for transit service.

A r t ic l e  V.—The Belgian Government shall continue 
to perform, at its own expense, the double daily service 
for the conveyance of the mails from Ostend to Dover and 
vice versd (a service which must be performed at least six 
days in  the week, the service on Sunday being optional).

A r t ic l e  V I.—The packets employed for the con
veyance of the correspondence - between Ostend and 
Dover shall be steamboats of sufficient power and size 
for the service in which they are to be employed. J-nsy 
Bhall be vessels belonging to Government, or freighted by 
order of Government. (Ce seront des bâtiments appar
tenant à l ’Etat ou frétés pour lo compte de lh t a t j  
These vessels shall be considered, and treated in the port 
of Dover and in all other British ports at which they 
may accidentally touch, as vessels of war, and be there 
entitled to a ll the honours and privileges which the 
interests and importance of the service in which they are 
employed, demand. They shall be exempted m those 
ports, as well on their entranoe as on their departure, 
from all tonnage, navigation, and port dues, excepting 
however the vessels freighted by order of Government 
(pour le compte de l ’Etat), which must pay such dues in 
those ports where they are levied on behalf of corpora
tions, private companies, or private individuals. 
shall not be diverted from their especial duty—that is to 
eay, the conveyance of the mails—by any authority wh a - 
ever, or be liable to seizure, detention, embargo, or arr®. 
de Prinoe. (Ils ne pourront être détournes de leur desti
nation spéoiale, c’est à dire du transport des dèpecnes, 
Par quelque autorité que ce soit, ni être sujets a saisie 
arrêt, embargo, ou arrêt de Prinoe.)

A r t ic l e  V II.—The oaptains of the Belgian packets 
shall reoeive from the agents appointed for the service o 
«change, the mails at Ostend and at Cover, the bags 
being closed and sealed. The number of these bags ana 
the time of their delivery shall be entered on a way bill, 
whioh the captains or the officers intrusted under 
orders with the oare of the mails, shall deliver on their 
arrival to the office for whioh they are destined, ibey 
shall bring baok to the despatching offloe a c®rtlfi ’ ,
the pnnotual delivery of the mails, delivered to them by 
tne agent who shall have received them.

A r t ic l e  V III .—Unless prevented by causes over 
which they have no control, the captains of the packets 
oogaged in carrying the mails between 0*‘ «nd ftl£  
Dover shall proceed directly to their destination. I  n 
consequence of stress of weather or damage, the/shou
be compelled to alter their course, and to Pat ?
other port than Ostend or Dover, they must 
deviation in the manner that their respecUveoaces 
eba.ll deem advisable. Whenever a packet conveymg 
mails shall be compelled to put into any other than its 
destined port, the captain shall immediately deliver the 
“ ads to the local post-office, or forward them towards 
their destination, under the charge of an offloe 
vessel. ,

A r t ic l e  IX .—The boats which shall be neœssary for 
taking on board or landing the mails, or for “ f  *£,11 be 
Bteam packets upon their arrival or departure, ^
Provided, both at Dover and Ostend, by t  f> 
government, and at its expense. lihnrtv to

Article  X.—The mail packets shall be at bberty
i?k« on board or land at Dover, as well as at °th
British ports where they may be obliged to pn . 
Passengers of whatever nation they “ ay.be,’J i1rtl“J f - s

?rin£*apparel  and luggage, and also w ith t  
_ d carriages, on condition that the oaptains o . .. ^ 
Pokets shall conform to the regulations of 0j
Kingdom concerning the arrival and depart 
travellers. They shall be prohibited from 00“ J®y.“ f  
foods or merchandise on freight, with the ex P ^
however, of postal packets and small paroels, the we g
./w h ich  shall be limited by mutual agreement betw

o two offioes. (Us ne pourront transporte 
marchandise à titre  de fret, à l ’exoeption toutefois

colis postaux et des artioles de messagerie dont le poids 
sera limité de commun aocord entre les deux Adminis- 
trations.)

A r t ic l e  X I.—The expenses which may be incurred 
for signals of every kind, and for the burning of Bengal 
lights upon the pier for the use of the Bteam packets, 
shall be borne both at Dover and at Ostend by the 
Belgian Government.

A r t ic l e  X II.—The oaptains of the packets specially 
engaged in the conveyance of the respective mails of the 
two offices are forbidden to take obarge of any letter not 
included in their mail bags, w ith the exception, however, 
of Government despatches. They must take care that 
no letters are conveyed illegally by their crews or 
passengers, and must give information in the proper 
quarter of any breaoh of the laws whioh may be com
mitted in that respect.

A r t ic l e  X III .—In  case of war between the two 
nations, the mail packets shall continue their navigation 
without impediment or molestation, un til a notification is 
made on the part of either of the two Governments that 
the servioe is to be discontinued, in which case they 
shall be permitted to return freely, and under special 
protection, to the port in Belgium where they were fitted 
ont.

A r t ic l e  X IV .—The British Government engages to pay 
annually to the Belgian Government, in  consideration of 
the advantages which i t  derives from the double daily 
paoket service between Ostend and Dover, viz. : 1. For 
the night servioe, the sum of four thonsand pounds ster
ling ; and 2. For the day service the sum of five hundred 
pounds sterling. These sums shall be paid quarterly to 
the Envoy Extraordinary and Minister Plenipotentiary of 
His Majesty the King of the Belgians at the Court of 
Her Britannio Majesty. I t  is understood that the 
British Government shall be at liberty to terminate suoh 
payment on giving to the Belgian Government a notice of 
at least six months ; and that even without suoh notice, 
the payment of either or both of the above-mentioned sums 
shall be lawfully discontinued at any time that the Belgian 
Government should oease to perform either a portion or the 
whole of the servioe.

A r t ic l e  XV.—The two Governments engage to oause 
to be conveyed, by the means which the respective post- 
offices employ for their own business, the closed mails whioh 
one of the offioes may wish to exchange, through the medium 
of the other office, with countries whioh are not parties to 
the General Postal Union. The one of the two offices on 
whose aeoount this conveyance shall take place, shall 
pay to the offioe performing thiB service, in  consideration 
of the distance traversed beyond the lim its of the union, 
rates whioh shall be determined by mutual agreement 
between them, and which shall not exceed the rates to be 
determined for the despatch of correspondence in open 
mails, in conformity with Article X I. of the Treaty of 
Berne, of the 9th Oct. 1874.

A r t ic l e  X VI.—In  order to seoure the whole of the 
reoeipts upon the correspondence passing between the two 
countries, the British and Belgian Governments engage to 
prevent by every possible means the said oorrespondenoe 
being sent by any other way than by their respective 
posts.

A r t ic l e  XVH.—The post-offices of Great Britain and 
Belgium shall determine by mutual agreement, in  accord
ance w ith the conditions laid down in the Treaty of Berne 
of the 9th Oot. 1874, the matters of detail connected with 
the execution of the present Convention, as well as all 
other arrangements deemed necessary for regulating the 
postal regulations between the two countries.

A r t ic l e  X V III.—The present Convention whioh abro
gates and takes the place of all previous postal arrange
ments oonoluded between Great Britain and Belgium, 
with the exception of those relating to post-office money- 
orders shall come into foroe immediately after the ex
change of the ratifications. I t  is concluded for an indefi
nite period, each party reserving to itself the right to ter
minate i t  at any time upon giving at least twelve 
months’ notice to the other party of its intention in this

10 A r t ic l e  X IX .—The present Convention shall be ra ti
fied and the ratifications shall be exohanged at London 
as soon as possible. In  witness whereof the respective 
plenipotentiaries have signed the present Convention,and 
have affixed thereto the seal of their arms. Done in
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duplicate, at London, the seventeenth day of February, in  
the year of our Lord one thousand eight hundred and 
seventy-six. „

(l .s.)  D e r b y .
(l .s .) J o h n  M a n n e r s ,
(l .s .) So l v y n s .

The plaintiffs produced, as evidence in the case, 
the following documents.

1. An affidavit of John Simonds, owner of the 
D aring , verifying the allegations in the statement 
of claim.

2. An affidavit of George Henry Gregory, as fol-

l07  That I  did, on the 8th day of February 1879, attend at 
theoffice of the Continental Daily Parcels Express, to make 
inquiries as to the conveyance of goods and merchandise 
from London to Belgium, vid Dover and Ostend by the 
mail boats, and in reply to my inquiries, I  was handed 
the exhibit, marked with the letter ‘k A,”  hereunto 
annexed. The exhibit referred to is a sort of time and 
charge table relative to the conveyance by the Govern
ment mail packets vid  Dover, Ostend and Calais of 
samples of every description, papers, plans, books, 
articles for private use, luggage, and packages of all 
kinds up to 2001bs. weight between England and the 
Continent, viz., France, Belgium, &c.

2. By a reference to paragraph 5 thereof, i t  appears
that the said Continental Daily Parcels Express has been 
in existence for the last th irty  years, and further, that 
they Bhip their goods to Belgium by the mail boat, via 
Ostend. Iasked the gentlemen in the office of the saidCon- 
tinental Daily Parcels Express .whether there was any other 
means by which they sent to Belgium, and the reply was 
“  No, we oan only ship by the mail boats, vid Dover and 
Ostend.”  . , .,

3. By reference to page 9 of the  ̂exhibit A, i t  
appears there is no lim it as to size or weight of the paraels 
that are so shipped, the printed tariffs on the said page 
going up to2001bs.,but stating as to the rate generally, as 
well as to the speoial rates to Ostend alone, an addi
tional oharge is made for every lOlbs., aooording to 
the tariff.

The exhibit “ A ” waB a small paper book of 
charges to be made by the company for the con
veyance of parcels to various places on the conti
nent of Europe, v id  Dover and Ostend.

3. An affidavit of Eugene Carder, solicitor, of 
Dover, of which the material part was as follows:

2. That I  did, on the 10th and 11th days of January 
1879, search in the reaords at the offices of H. M. Cus
toms in Dover, for the dates and particulars of the 
voyages of the said vessel Parlement Beige made between 
the ports of Ostend and Dover, between the 1st day of 
January and the 31st day of March 1878.

7. The exhibit, marked “ A ,”  hereto annexed, is a certified 
extract from the books of H. M. Cnstoms, in  Dover, and 
is signed by the looal collector of Customs.

A.
Port of Dover.

Account of the arrivals and sailings of the Belgian 
mail steamer Parlement Beige from and to Ostend from 
1st Jan. to 31st March 1878.

From Ostend w ith cargo.
Jan. 5, 7,9,11,14,16, 22, 24, 26, 29, 31 =  111
Feb. 2,4,6, 8,11,14,27.......................  =  7 £29
Mar. 2,5, 7, 9,11, 13, 16, 20, 23, 25, 27 =  11)

W ith mails and passengers only.
Jan. 20.

To Ostend w ith oargo.
Jan. 8, 10,12,14,16, 21, 23, 25, 29, 31 =  101
Feb. 5, 7, 9,11,14, 28 ........................  =  6 £26
Mar. 2, 5, 8, 12, 14, 16, 20, 23, 26, 28... =  10)

W ith mails and passengers only.
Jan. 6,27 .............................................. =  2 )
Feb. 3..................................................... =  1 £ 4
Mar. 10 .................................................  =  l )

On 14th Feb. vessel returned to harbour again, in  con-
seqnenoe of a collision, le ft Dover 16th Feb.for Ostend in
ballast.

Custom House, Dover, J. M. Clarke, Col.,
U th  Jan. 1879. Deputy of the B ill of E ntr ,

Feb. 25— Webster, Q.O., Dr. W. O. F . P h illim ore , 
and Johnstone for the plaintiffs in support of the 
motion.

Webster, Q.C.—The mode in which the Crown has 
appeared is irregular; an appearance by the A t
torney-General by information and protest is not 
the practice of this oourt. A  petition on protest 
should have been filed according to the ancient 
practice of the Court of Admiralty, which is not 
altered by the Judicature Acts in this respect:

The Vivar, 3 Asp. Mar. Law Cas. 308 ; 2 P. Div. 29;
35 L. T. Kep. N. S. 782.

But we don’t wish to press a technical objection, and 
shall oonsider it as a petition on protest. Wo are 
in order to move for judgment; all the steps neces
sary to entitle us to judgment by default have 
been taken, and it is for the Crown to show any 
reason why the vessel should not be treated in the 
ordinary way. She had cleared from the Custom
house at Dover with cargo in the ordinary way. 
I t  is shown by the affidavits that the Continental 
Daily Parcels Express was in the habit of for
warding goods by her and her consorts, and by 
the tariff issued by that compauy it appears that 
they forward parcels up, at least, to 2001bs. weight, 
and without any limit to value. I t  cannot be said 
that a vessel employed in such a traffic as this, for 
profit and freight, is not carrying merchandise. 
Assuming, for the purpose of argument, that the 
statements in the information and protest are 
correct, there is nothing to show that the Conven
tion set up is valid to bind British subjects, and to 
preclude them from having recourse to legal 
means to establish their rights. A convention or 
treaty which in any way interferes with the com
mon law rights of a subjeot must be oonfirmed by 
Parliament. [S ir R . P h il l im o r e .— Supposing there 
were no convention at all, but the vessel carried 
the flag and crew of a man-of-war, do you contend 
that she would be liable to civil prooess p] This 
vessel is by necessary implication not a vessel of 
war, she claims to be exempt as a vessel of war 
under the treaty; to enable her to do so, some
thing more is necessary than the mere fiat of the 
executive. An Act of the Legislature is neces
sary :

Wheaton’s International Law by Lawrenoe, 2nd ed.
(1863), p. 455;

Mahon’s Hist, of Eng., p. 49 ;
Halleok’B International Law, ed. 1878, vol. 1, s. 229. 

[S ir  R. P h il l im o r e .— Do the au thorities show 
more than tha t a trea ty , w h ils t unconfirmed by 
Parliam ent, cannot contravene an A c t of P arlia 
m ent ?] The statute law cannot stand on a h igher 
foo ting in  th is  respect than the common law , and 
therefore a trea ty  unconfirm ed by Parliam ent 
cannot deprive a subject of his common law or 
statutable r ig h ts :

Blaokstone, bk. 4, pt. 1, oh. 6 passim ;
Vattel, bk 2, oh. 12, seot. 154;
D D. Eield, International Code, t it .  4, oh. 15, seot.

192, p. 80.
[S ir R. P h il l im o r e .—DoeB not the ratification 
of the Legislature referred to by the last- 
mentioned authority, the work being that of an 
American author, mean the ratification by the 
home authority, whatever that may be, of the act 
of their ambassador P] That does not seem to be 
the case. Speech by Mr. Gladstone, Aug. 10, 
1870. He says (Hansard’s Pari. Debates, ser. 3, 
vol. 100, o. I l l ,  p. 1790) that the Legislature can 
give power to the Crown to make such treaties,
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therefore without the Act of the Legisla
ture, either previous or subsequent to the 
treaty, the Crown has no such power. The 
Treaty of Berne, which is referred to in the 
preamble to this Convention, was confirmed by 
Act of Legislature (38 Viot. c. 22), and that is 
a treaty on precisely the same subject, i.e., the 
International Postal Regulations. Extradition 
treaties, too, have always to be confirmed by 
Parliament. [S ir R. P h il l im o r e .—Does it not 
make a great difference that those treaties of neces
sity affeot the liberty of the subject ?] The treaty 
as to the Newfoundland Fisheries was confirmed 
by Act of Parliament (35 & 36 Viet. c. 45), and so 
also were the treaties as to International Copyright 
(l&2Vict.c.59; 7 Viet. c. 12). The fact that all these 
various international rights required the confir
mation of Parliament before the treaties affecting 
them became valid throws the onus of proof on the 
Crown to show why this particular convention 
should be valid without it. But the present juris
diction of the Court of Admiralty is regulated by 
statute, and includes “ all claims and demands 
whatsoever . . . .  for , damage re
ceived by any ship or sea-going vessel (3 & 4 
Viet. c. 65, s. 6), and also “ any claim for damage 
done by any ship ” (24 Viet. c. 10„ s. 7). These 
being statutable provisions, unless this vessel can 
show an exemption by statute, she is claiming an 
exemption under a treaty in contravention of a 
statute. There is no allegation in the information 
and protest, which, if proved, can oust the jurisdic
tion of this court to arrest the ship. The treaty 
°r convention referred to in it only confers the 
privilege (Art. 6) conditionally on the vessel not 
carrying cargo (Art. 10). This vessel has broken 
the condition, and cannot therefore claim the 
Privilege, Even a vessel of war carrying cargo 
would be liable to civil process :

The Charkieh, 2 Asp. Mar. Law Cas. 121 ; L. Rep- 
4 Ad. 59, p. 89 etseq.; 28 L. T. Rep- N. S. 518.

In  the recent case of The Constitution (ante, p. 79) 
1S was stated that the carriage of goods was 
not for freight, but under a special Act 
°f the Legislature, empowering a vessel o 
"a r to be so employed in the service
?f the nation, but there is no such allegation 
here. This case is even stronger than that o 
Charkieh (ub i sup.), because it is not the waiver ot 
a right, but the contravention of the condition on
which a privilege was granted. [Sir R- Dhilli - 
More..—A rt. 10. apparently contemplates the 
employment of the vessel as a merchant vessel to 
eome extent, as it expressly permits the carnage 
v  Passengers’ luggage, carriages, and hors .j 
Ves, but the enumeration of those par ic 
articles make the case all the stronger against her 
when she carries other articles.

Dr. W. G. F . P h illim ore  on the same side.-The 
Plaintiffs claim the ordinary common law ana 
statute rights of subjects against the F?Pê y  
and persons of those who injure them within the 
ealm; to exempt the ship from this ordinary 

Process, she must prove that she is within H0™ 
Pecial or general legal exemption. We are n 

w asking for process out of the Admir y 
h rt; this court prior to the Judicature Acts

“ ' rerogative Court) and had special relations to 
u e. brown,which might have affected the finest , 

ut we come to this court as a branch of the Dig 
°nrt of Justice, and claim by the process peculiar

to this division an arrest of the res, our 
statutory remedy for a wrong committed against 
us in the body of a county. The statutes giving 
this remedy (3 & 4 Viet. c. 68, s. 6, and 24 Viet, c. 
10, s. 7) do not apply to vessels of war, because by 
international law, well recognised at the time 
the statutes were passed, they were exempt from  
civil process, and if exempt by international law, 
they were so by common law (Stephen’s Black- 
stone, 4th ed. vol. 4. p. 282); but a vessel circum
stanced as the Parlement Beige is is not so exempt 
by international law, and the sovereign of a con
stitutional country cannot ipso motu so construct 
international law as to violate or infringe upon the 
rights of his subjects at common law. The deci
sion in The Schooner Exchange v. McEadden (7 
Crancb, U. S. Supreme Court Rep. 116) is based 
on the distinction that that vessel was an “  armed” 
vessel. The doctrine laid down in The Charkieh  
(2 Asp. Mar. Law Cas. 121; L. Rep. 4 A. & E. 59; 
28 L. T. Rep. N. S. 513), that the goods of a 
sovereign engaged in trade are not exempt from 
proceedings in  rem is exactly in point. There 
is a difference recognised by the law of this 
country between vessels of war and other vessels 
in the public service :

The Cybele, 3 Asp. Mar. Law Cas, 533 ; 37 L. T. Rep.
N. S. 774, note ;

The Helen, 3 C. Rob. 224 ;
The Bellona, Edw. 63;

I f  this vessel is not within the exemption 
allowed to vessels of war, is she exempt on the 
ground that the property of a sovereign qua 
sovereign is free from process P In  Morgan  v. 
Lariv ie re  (L. Rep. 7 H . L. 423 ; 32 L. T. Rep. 
N. S. 41) the Lord Chancellor (Lord Cairns) says: 
“ The court having a trust fund under its control 
might well proceed to administer that fund, even 
although a foreign Government might be interested 
in it, and might not be before the court or subject 
to the jurisdiction of the court. The constitu
tional power of the Crown to make treaties is 
limited to those at the termination of war, and is 
an incident of the right to declare war and make 
peace. Any other treaty interfering with private 
rights is u ltra  vires so far as it infringes upon them. 
There is no doubt that some treaties, i.e., those 
of extradition, require confirmation of Parliament 
before they became operative; and if those affect
ing the liberty of a subject, why not those 
affecting what is next in value to him, his pro
perty P The Convention, should it be decided that 
its words deprive a subject of his right of action, 
deprives him of a valuable right and a valuable 
property. Her Majesty has authority by Order in 
Council to allow to foreign ships certain privileges 
granted to British ships as to measurement for 
dues; but, inasmuch as the granting of such 
privileges indirectly affected the rights and privi
leges of subjects, it was necessary to grant that 
authority to the Crown by statute, as also in cases 
of life salvage for foreign ships out of the jurisdic
tion of this country (25 & 26 Yict. c. 63, ss. 59, 
60). Before a treaty could be made with the 
United States of America, it was necessary to get 
an Act of Parliament (22 Geo. 3, c. 46) [S ir R. 
P h il l im o r e .— In that case authority was required 
to allow the Crown to part with a portion of British 
territory,] 1 Yes; but as a treaty at the end of 
war it would appear to come within the general 
prerogative of the Crown, and therefore that 
general prerogative is limited to initiating a



88 MAEITIME LAW OASES.

A n « ]  T he Parlement Belge. [A dm.

treaty, but the treaty itself is only valid when 
confirmed. The fact that the Conventions as 
to international copyright have been authorised 
by Parliament shows that those conventions, unless 
authorised by the Legislature, would not have 
been recognised by the courts of law in this 
country. So in the case of the fishing convention 
with Prance (31 &  32 Viet. c. 45, title, ss. 
6, 66), the latter section is on a matter almost 
exactly similar to this Convention in one respect, 
viz., that under certain circumstances the fishing 
boats should be exempted from dues, an exemp
tion purporting to be granted by Art. 6 of this 
convention to these packets. This grant of an 
exemption is not within, the prerogative of the 
Crown at all. “ The King cannot grant an exemp
tion from the jurisdiction of any court if he does 
not erect another jurisdiction of the like nature, 
for that would be a failure of justice : ”

2 Bol. 281c. 45;
Comyn’s Dig. t it .  Prerogative p. 443, D. 33.

A  power to grant exemption by treaty cannot be 
put on a higher footing than a direct grant by the 
Crown, but the rule of law on that point is that 
“ the King cannot grant to any that he shall not 
be impleaded, and if he makes such grant it will 
be void ” (Viner’s Abridgment, tit. “ Prerogative 
of the King,” T. 6) : and “ if a man is indobted to 
me, and the King grants to him that I  shall not 
have action against him, it is void (lb. T. 7.) 
But even assuming the treaty itself not to be 
u ltra  vires, can the vessel claim an exemption 
from civil process under it ? The meaning of 
A rt. 6 is only that the vessel shall bo freo from 
public process, not from private suit; “ seizure” 
is the ordinary word used in policies of insurance, 
and does not mean seizure by the officer of a court 
at the suit of an individual, but “ seizure ” by the 
Government in case of hostilities, actual or 
imminent. “ Detention ” and “ embargo ” are 
also well understood expressions relating to the 
same state of affairs, and “ arrêt de prince,” an 
expression which, for want of an exact English 
equivalent, remains untranslated in the English 
version of the treaty, is defined by Cussy to be 
nearly the same thing as “ embargo.” “ L ’arret 
de prince  ou par ordre de Puissance, autrement dit 
l'embargo, est l’obstacle qu’un souverain apporte 
au depart de tous ou de quelquesuns de navires 
qni se trouvent dans les ports de sa domination, 
sans distinguer s’ils appartienment à ses sujets 
ou à des étrangers (Cussy, “ Phases et Causes 
Célébrés du Droit Maritime des Nations,” vol. 1
L . 1, titre 2, s. 49, p. 120.) And again : “ L ’arre t de 
prince  peutêtre exécuté en ple ine mer par les vais- 
seauz de guerre du souverain qui l’a prononcé ; 
l ’arrestation, en pareil cas, d’un navire étranger 
n’est point une capture semblable à celle qui est 
faite par des bâtiments armés en course, en temps 
de guerre ; elle n’et pas hostile, elle est unique
ment comminatoire; mais elle peut, il faut le 
reconnaître, de même que l’embargo lui même 
pratiqué dans les ports condnire à des hostilities 
(Ib. p. 121.) [S ir B. Phillimore.—The speoial 
expressions no doubt relate to a state of war, or a 
state bordering on it, but does that condition 
limit the general expression “ by any authority 
whatever P ”] The general expression can only be 
taken to mean generally all the causes individually 
mentioned afterwards, and others of a like nature. 
Treaties are not drawn with the precision of 
dpeds ; they must be interpreted with this oon-

sideration in mind, and therefore this treaty, if 
valid at all, must be considered only as granting 
such privileges, ceremonial and others, as the 
Crown can grant, and not as interfering with the 
private rights of subjeots. The grant of the 
privilege is at all events a conditional grant, and 
the grantee cannot claim under an instrument 
at the same time that he has broken the con
dition of the instrument.

The Solicitor-General (SirH. Giffard), the A dm i
ra lty  Advocate (Dr. Deane, Q.C.), and Bowen, for 
the Crown.

The Solicitor-General.— I t  would probably be 
sufficient for the Crown to rest entirely in this 
case on general public grounds, but I  will not 
rely on what is in some respects an artificial 
hypothesis. These vessels are not ordinary 
traders ; they carry certain continental parcels, 
but not general merchandise. There is nothing 
to show that the provisions of Art. 10 have been 
infringed; the vessels are to be allowed to carry 
“ small parcels, the weight of which shall be 
limited by mutual agreement between the two 
offices;” no such mutual agreement has yet been 
come to, and therefore, pending any regulation 
being made, the vessels are entitled to carry such 
parcels as are forwarded by the Continental 
Daily Parcels Express. Art. 6 grants in the 
most general way possible all the privileges of 
vessels of war. The article must be taken in its 
entirety, and the special provision must not be 
held to control the general ones. But even sup
posing there has been a breach of the provisions 
of Art. 10, the analogy that the plaintiffs would 
draw between such an infringement of an article 
of a treaty and of a condition in a contract is in- 
correot. Even between individuals, it is not every 
breach of a contract that will vitiate a bargain. 
Supposing there has been a breach of the treaty of 
which the Government may complain, how can 
that affect the rights and liabilities of private indi
viduals ? The treaty itself is not void by reason 
of a breach; it might be voidable by proper notice 
on the part of the contracting powers; but it 
cannot, in default of a special provision which does 
not exist here, become ipso facto  void. There can 
be no doubt, as a matter of constitutional law ; 
that the treaty-making power is in the Crown, 
how far ipso motu depends on other considera
tions. How far a treaty made by the Crown, 
and without any further confirmation, binds a 
subject, may be a matter for discussion, but not as 
to the validity of the treaty itself. The remedy 
of the subject whose rights are invaded by a 
treaty may be against the Crown. The Extradi
tion Treaties are not in point; it is necessary to 
get the sanction of Parliament for them, or else 
every person sought to be surrendered could take 
advantage of the Habeas Corpus Act. The posi
tion of the court is not altered by the Judicature 
Acts. The exemption of sovereigns and their 
property is not the creature of statute law, but is a 
principle of the common law. The statute of 
Anne (7 Anne, c. 12) is declaratory of the common 
law :

Triguet and others v. Bath, 1 Taunton 107.
The case of The Gharhieh (ub i sup.) is not in 
point; the deoision there was based on the ground 
that the Khedive of Egypt was not a sovereign 
prince, and that therefore his property was not 
privileged from process. In  The Exchange (ub i sup-),
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p. 144, the distinction is clearly marked: “  But in 
all respects different is the situation of a public
armed ship......................The implied licence,
therefore, under which such a vessel enters a 
friendly port may reasonably be construed, and it 
seems to the court ought to be construed, as 
containing an exemption from the jurisdiction o 
the sovereign in whose territory she claims e 
rites of hospitality.” There is no right of suit, 
given ab in it io  against the public ships oi a toreig 
country. _ „ .

The A d m ira lty  Advocate (Dr. Deane Q.G.) on 
the same side.—The distinction which it is endea
voured to make between armed and unarme 
public ships is illusory :

The Prins Frederic, 2 Dods, 451.
A  yacht of the sovereign would be unarmed, but 
it could not be contended that on that accoun s e 
was not entitled to be treated as a public vessel pi 
war. A rt. 6 expressly says that those ships 
“ shall be vessels belonging to Govern'men or 
freighted by order of Government. They 
therefore be public vessels. The Constitution (« * 
sup.) was not armed, but she was held to e a 
public vessel, and entitled to the immuni ies o 
such vessels. TSir R. Phillimoke B the 
Government had power to make this Gonven ion 
I  have no doubt on the matter. The ques ion 
appears to me to be whether they had the power.j 
That is determined by the fundamental laws or 
the country, which in this country, as in 
other monarchies, vest the treaty-making pow 
the sovereign (Halleek International Law, a j  
Baker, vol. 1, p. 229). On grounds of Pubb° °0“ ' 
yenience the court will not allow the war 
issue.

0. Bowen on the same side. There is n0 P™ 
cedent in the history of this or any other country 

subjecting a vessel specially invite ^ 
Crown into onr ports to civil process A treaty 
18 n°fc a contract, the conditions of w 10 
subjected to courts of law ; the parties to it are 
beyond the reach of the law. The treaty-making 
power of the Crown is absolute. The pro 
a treaty, however, may or may not b>nd the suo 
jec t; some do so proprio vigors, others re(l .
sanction of Parliament; which treaties fall in 
’which category can only be ascertain6 y 
amining each class of treaty. f  be . on 
which is appropriate enough in ^l8C'i V ¡n. 
municipal law is out of place m questions °f in
ternational law. A treatyis not void, but at mos 
v°idable by reasou of a breach;

1 Halleok International Law, 268 S
1 Kent’s Comm. 175. .

®ven in municipal law, where the con ltl°,” afj. 
Patent is broken, a third party cannot take a 
vantage of the breach until the Patent 
revoked by the Crown. I t  is, however, no doubt 
■ornpetent to the court to consider the s P

a treaty. But, as a principle of law, a p p ly in g  
.e .’nterpretafcion of Art. 6, acts of st g
'mrig the diplomatic status of foreig P 

f ^ th in g s  are binding on thecourtso ft
that state ; unless the central authority ^  

state can| authoritatively saylwhat tbat .
-t must remain wholly undetermined. 1“
^ ture Acts have made no difference w this 
espect; they, like every other statute,

Saivo ju re  regis, and therefore, if it wa 
P tent to the crown, before the statute,

such regulations as this, exempting these vessels 
from process out of this court, it  is still competent 
to it to do so. The limitation of the prerogative 
of the Crown, referred to in Yiner’s Abridgement 
(ub i sup.), relate only to rights of suit already 
existing; i.e., rights between subjects. The same 
principle of common law which says that those 
who commit, wrongs, within the jurisdiction, 
against others shall be subjeot to punishment 
says also, that ambassadors and public ships 
shall not be subject to punishment, and therefore 
the right of suit is not a common law right against 
all ships. I t  is evident that treaties conferring 
any diplomatic status upon aliens do not require to 
be confirmed by the Legislature, because the 
treaties themselves are of record : “A ll leagues and 
safe conducts are, or ought to be, of record; that 
is, they ought to be enrolled iu the Chancery, to 
the end the subject may know who be in amity 
with the King, and who be not; who be enemies, 
and can have no action here; and who in league 
and may have action personal here ” (4 Coke Inst. 
126, ed. 1809, p. 152); and also that the Crown 
alone is the competent authority to make such 
treaties, for, “ with regard to foreign concerns, the 
sovereign is the delegate or representative of 
his people,” for otherwise “ foreign potentates 
. . . .  might scruple to enter into any engage
ment that must afterwards be revised and rati
fied by a popular assembly. What is done by the 
royal authority, with regard to foreign powers, is 
the act of the whole nation: ” (Stephen’s Black- 
stone, 7 ed. vol. 2, bk. 4, p. 1, ch. 6, p. 490.) 
No doubt in any country the municipal law may 
limit this sovereign or supreme executive power, 
but that has never been done in this country. 
There is no doubt tha the Sovereign of Belgium is 
recognised as an independent sovereign prince. 
There can bo no doubt as to the status of Belgium 
and its sovereign, and this recognition is an act of 
Btate (Wheaton Inter. Law by Lawrence, 2nd ed. 
part 1, ch. 2, p. 45), and therefore the court must 
take judicial notice of this status :

The City of Berm in  Switzerland v. The Bank of Eng
land 9 Ves. 347, and note thereto as tc the soi 
disant Columbian Government.

The Columbian Government v. Rothschild, 1 Sim. 
94-

The United States of America v. Wagner, L. Rep.
2 Ch. App. 582; 16 L. T. Rep. N. S. 86 ;

Cherokee Nationv. State of Georgia, 5 Peters (Amer.) 
Rep. p. 1.

Again, the recognition of the status of belligerents 
is an act of state :

Wheaton’s International Law, by Lawrence, 2 edit, 
pt. I ,  ch. 2, p. 40.

The decisions of the Supreme Court of the United 
States in prize causes in the late civil war show 
that a declaration of the President is conclusive 
on the courts of law there, and also that the 
Queen’s proclamation was an estoppel on British 
subjects. So also it has been always considered 
an act of state to decide what articles— anci- 
m tis  usus — arc in time of war contraband. 
The Declaration of Paris was never submitted 
to Parliament, it is an act of state. So again a 
declaration of a blockade and licences to trade 
with an enemy are acts of state; the status of 
an ambassador which the Crown allows after 
receiving his letters of credit addressed to itself 
is another instance. So the treating of Belgian 
Government vessels as vessels of war are treated, 
is an act of'state. But apart altogether from the
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treaty, as the immunity of an ambassador extends 
to those of his goods which pertain to his 
functions, so the immunity of a foreign sovereign 
extends to his goods, and, with regard to his 
ships, cannot depend on the accident of their 
being armed or unarmed. The not carrying of 
cargo is not a condition precedent to the grant of 
the privilege, and in these matters there can be 
no waiver of a right. The privilege is the 
privilege of Government vessels:

Briggs v. The Light Boats, 11 Allen, Mass. Amer. Sep. 
Webster, Q.C. in reply.—I  do not know if the 

Crown in this case claims any right of reply over.
The Solicitor-G eneral intimated to the court 

his intention of claiming the privilege of the 
Crown to reply over.

Webster, Q C.—The Crown have no right to 
reply over in this case. The action is not against 
the Crown ; the writ was served on the ship, and 
the action is against her and her owners. The 
Crown only intervenes, and should have done so 
by petition on protest. The Crown, not being a 
party to the suit, has no special right of reply. 
[S ir It. P h illim o r e .—In  cases such as these it has 
always been the practice of this court to allow the 
Crown to appear and be heard, and to give themall 
the rights exercised by the Crown in cases where 
they are parties.] I t  is the first time that a treaty 
unconfirmed by Parliament hasinfringedtheliberty 
of a British subject. As between English subjects 
and foreign vessels the character of the ship 
depends on its being armed or not armed. I t  
may be that no right of action exists against an 
unarmed ship of our own Government on account 
of different considerations, but the whole reading 
of the cases shows that the exterritoriality is only 
accorded to foreign armed ships : (The Exchange, 
ub i sup.) The case of Briggs v. The L ig h t Boats 
(ub i sup.) was one of an American citizen suing 
the Government vessel of his own nationality, and 
is therefore notin point. In  The Exchange (p. 141) 
it is pointed out by the court that by treaty the 
ports of all civilized countries are open to the 
private ships of other countries when driven in by 
distress ; but could it be contended that it was 
competent to the Government to deprive its sub
jects of right of action against ships so driven in p 
And again, the distinction between the private ships 
or property of a foreign sovereign and the public 
armed vessels of the nation of which he is the 
sovereign is drawn (p. 145), in referring to the 
case of the Spanish war ships arrested by a 
subject of the States General, for a debt alleged 
to be due from the King of Spain, and which 
ships were released either by judicial sentence or 
authority of the State. [S ir R. P h illim o r e .—  
Might not there be a case of a vessel used for pur
poses of war and yet not armed Pi Certainly ; but, 
if she was regularly commissioned as a vessel of 
war, she would be to all intents and purposes a 
portion of the military marine of her country, and 
therefore, by the reasoning of all the cases on that 
point, as exempt from jurisdiction as if she were 
armed. But the vessel is not used for war pur
poses, and is not commissioned as a vessel of war. 
The mere carrying of a pennoD, even by licence 
of its own Government, is not sufficient to clothe 
a vessel with the character of a man-of-war. The 
Charkieh (ub i sup.) oarried the flag and pennant, 
but was not exempt. I t  is contended that the 
Crown has power to make treaties, and it depends

on their provisions whether they require confir
mation or n o t; even if that is so, if is plain that 
the treaty or convention is one of those which do 
requireconfirmation. On the face of it it is declared 
to be a “ sequel ” to the General Postal Treaty 
concluded at Berne, and that treaty had to be con
firmed by Parliament (38 Viet. c. 22). That 
statute declares that the Treaty of Berne could not 
“ be carried into effect except by the authority of 
Parliament,” and this Convention contains provi
sions similar to those of the Treaty of Berne.

The Solicitor-General (Sir H . Giffard) re
plied over on behalf of the Crown—It  is no 
doubt competent to the courts of law in this 
country to consider whether the acts of the 
Crown are u ltra  vires or not. But there is nothing 
done here beyond the rights of the Crown. The 
fact of a vessel being armed is only one of several 
in d ic ia  of her public character:

Wheaton Internat. Law, by Lawrenoe, 2nd edit. p. 198. 
In  commenting on that case of The Exchange (ub i 
sup.) in the subsequent case of The Santissima  
T rin idad  (7 Wheaton Amer. Rep. 283), Story, J. 
all along draws the distinction between public and 
private vessels, not using the word “ armed ” as a 
necessary condition for the public vessel claiming 
exterritoriality. The trading by the Parlement 
Beige is not a private trading by the King of the 
Belgians for his own benefit, but part of thepublic 
national employment of the vessel for the benefit 
of the state. [Sir R. P hillimore.—I t  is notice
able that the immunity purporting to be granted 
by the Convention is only an immunity in port, 
and not on the high seas.] On the high seas it 
would not be necessary ; for a vessel carrying the 
flag and pennant of a public vessel would be notice 
to everyone that she was such a public vessel. 
The crown has a right to remit port dues because 
they are originally a portion of the royal revenue, 
and can be granted to whom it w ill:

Chitty, Prerogative of the Crown, p. 174.
In  none of the treaties to which reference has been 
made has there been any question of the common 
law rights of the subject. They conferred rights 
on certain persons, and therefore required to be 
incorporated formally in the statute law. Admit
ting that the Crown cannot grant to a person not 
to be sued, yet, if the Crowu accepts a debtor to n 
subject as ambassador, the right to sue him for the 
debt is suspended so long as he remains ambas
sador. By parity of reasoning the same thing 
applies to ships. I t  is a part of the law, inde
pendent of any act of state, that an ambassador 
cannot be sued, and it is part of the law that a 
public ship cannot be subjected to process. I t  is 
for the Crown to say who is or who is not an 
ambassador, and what is or is not a public ship. 
[S ir R. Phillimore.—The Convention stipulates 
for the payment of a certain subsidy ; how is the 
money for that payment obtained PJ The money 
would be voted in the estimates like all other 
supplies, and so confirmed by Parliament. More
over, the trading does not preclude the claim of 
a public character in this vessel, inasmuch as the 
licence to trade under the treaty is a portion of 
the pecuniary consideration granted to the Belgian 
Government for the employment of the ship.

Cur. adv. vult.
M arch lb .—SirR. Phillimore.—Inthiscaseques- 

tions of international and public law of the gravest 
importance have been raised. The court has to
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acknowledge the great assistance which it has 
derived from the learned and able arguments of 
counsel, especially valuable in a case which is, I  
believe, primes impressionis, and which must be 
decided upon general principles and analogies oE 
law rather than upon any direct precedent.

On the 16th Feb. 1878 the owners of the steam- 
tug D aring  served a writ on board the steamship 
Parlement Beige against the owners of that vessel 
and her freight, in which they claimed the sum or 
3,5001. for damage arising out of a collision which 
occurred between that vessel and the steam tug 
D aring  on the 14th Peb. 1878 off Dover, The 
defendants put in no appearance, and took no 
steps whatever; the plaintiffs have proceeded by 
default, and taken the usual and proper course, 
and the case being ripe for judgment, the plain
tiffs, on the 25th Jan. in this year, gave notice that, 
on the 4th Peb., the court would be moved to 
direct judgment with costs to be entered for them 
in respect of the damages so claimed, and that the 
usual order might be made of reference to the 
registrar and merchants, and that a warrant 
should issue— the action being in  rem—against the 
steamship Parlement Beige, Having looked at the 
papers and pleadings, I  perceived that the arrest 
of the ship and the judgment which were prayed 
might affect the prerogative of the Crown and its 
relations with a foreign State; I  therefore directed 
that notice should be given to the law officers in 
order that they might have an opportunity, it 
they thought fit, of showing cause against the 
prayer of the plaintiffs. The Attorney-General 
has appeared and filed what is oalled an informa
tion and protest, which I  will now read. [.His 
Lordship here read the information and protest 
set out above and proceeded :J I  have had the 
advantage of an argument from the Solioitor- 
General on the whole case. The protest of the 
Attorney-General raises a question of constitu
tional law, and a question of international law, 
both of great moment, and which I  will endeavour 
to consider separately.

By the protest it is in substance contended 
that the steamship Parlement Beige is not 
answerable to the process of this court, (1) 
On the ground that she is the property of the 
King of the Belgians, and at the time of the 
collision was controlled and employed by him ; 
(2) That Her Majesty the Queen, by a conven
tion with the King of the Belgians, has placed 
this packet boat in the category of a public ship 
of war. I  will endeavour to deal with these 
questions in the order in which I  have stated 
them, though perhaps they cannot be kept quite
distinct.

I t  is expedient to make a preliminary obser
vation which is important in its bearing upon 
?ne, if not both, of the questions. The collision 
’n this case took place in Dover Harbour; that is, 
within the body of a county, and therefore pre
viously to the year 1840 the court would have 
“ad no jurisdiction in the matter; but by the 
joint operation of the statutes 3 & 4 Viet, 
c. 65, and 24 Viet. c. 10, the court was given 
a jurisdiction both in  rem and in  personam in 
cases where the collision happened in a harbour, 
as well as when upon the high seas. I t  follows, 
therefore, that the plaintiffs in this suit have a 
statutable right of action against the Parlement 

unless that vessel be of that privileged class 
whioh are not amenable to a court of law. The

burden of proving that she does belong to this 
class lies upon the defendants, more especially as 
it appears from the papers before me that she was 
engaged in carrying on commerce, howsoever 
limited in its nature, at the time of the collision.

I  turn now to the consideration of the first ques
tion raised in the protest. I  had occasion to 
consider most, if not all, of the authorities upon 
the point in the case of The Oharkieh (2 Asp. 
Mar. Law Gas. 121; L. Rap. 4 Ad. & Ece. 
59; 28 L. T. Rap. N. 3. 513). I  desire to 
state at once that, in my opinion, every public 
ship of war belonging to a state at amity 
with Her Majesty is exempt from the juris
diction of the court. This proposition I  maintained 
iu the recent case of The Constitution (ante, p. 79) 
and it has been laid down in a variety of cases 
adjudicated both in our courts and in those of the 
United States of North America. They will be 
found collected in The Oharkieh (ubi sup.), and in 
the case decided in the Supreme Court of 
Massachusetts (Briggs and another v. L igh t Boats, 
11 Allen (Mass.) Rep. 180), and it may be con
sidered, notwithstanding certain dicta in the case 
of The P rins  Frederic (2 Dod. 464), to be firmly 
rooted in the jurisprudence of both countries. 
I t  has been contended on the part of the Crown, not 
that the Parlement Beige is a ship of war in the 
general international sense of that word, but that she 
is aprivileged mail packet theproperty of the crown 
of Belgium, carrying the Royal pennon and officered 
by ,the commissioned officers of the Royal Bel
gian navy. On the other hand it must be taken 
that she is not a public armed ship constituting 
a part of the military force of her nation, nor is 
she a vessel, so to speak, of pleasure belonging to 
the Crown, and on that ground perhaps by the 
comity of nations in the class of privileged ships. 
In  the case of the Oharkieh (ubi sup.) 1 said : “ I  
am not prepared to deny that the private vessel— 
for instance, the yacht of the Sultan— though 
equipped for pleasure, and not for war, would be 
entitled by international comity operating, at 
least so long as it is not withdrawn by the State 
conceding it, as international law, to the same 
immunity as a ship of war; though dicta to the 
contrary may be found in the writings of some 
jurists.” Since that time I  have not found reason 
to alter the opinion I  then expressed. The especial 
,jufcy__to borrow the terms of the treaty to which 
I  will presently advert—is the conveyance of the 
mails But, though such be the especial duty 
of the packet, it is by no means its sole 
occupation. Mr. Gregory has made an affidavit 
in the following words. [His Lordship here read 
the affidavit set out above and continued:] 
The Parlement Beige, it would appear, is neither 
a public ship of war nor a private vessel of 
pleasure belonging to the Crown of Belgium. 
Nor is she a public ship sent by the Government 
on an exploring expedition, like those employed 
in the Arctic expeditions, all of which ships— 
belonging to England—were, it should be ob
served, regularly commissioned as ships of war. 
She is a packet, conveying certain mails, and 
carrying on a considerable commerce, officored, as 
I  have said, by Belgian officers, and flying the 
Belgian pennon. Can such a vessel so employed 
be entitled to the privileges of a public ship of

W The analogy between the immunity of the 
ambassador and the ship of war is obvious. Jt
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has been holden by high authorities, both in this 
and other countries, that an ambassador may lose 
his privileges by engaging in commerce. Indeed, 
Lord Campbell was of opinion that in such a case 
“ all his goods unconnected with his diplomatic 
functions may be arrested to force him to appear, 
and may afterwards, while he continues ambassa
dor, be taken in execution on the judgment:”
(The Magdalena Steam Navigation Company v. 
M artin , 2 E. &  E. 94, 114, cited in The Charlcieh, 
ub i sup.) “ A  distinction,” says Story, J., “ has 
been often taken by writers on publio law as 
to the exemption of certain things from all pri
vate claims ; as, for example, things devoted to 
sacred, religious, and publio purposes, things 
extra commehcium et quorum non est commerciu/tru 
That distinction might well apply to property 
like public ships of war, held by the sovereign 
ju re  coronœ, and not be applicable to the common 
property of the sovereign of a commercial 
character, or engaged in the common business of 
commerce:” ( United States v. W ilder, 3 Sumner 
(U.S.) Rep. 308, also cited in The Charkieh, ubi 
sup.) In  The Santissima T rin id a d  (7 Wheaton 
(Amer.) Reps. 283), Story, J. said : “ The Com
mission, therefore, of a public ship, when duly 
authenticated, so far at least as foreign oourts are 
concerned, imports absolute verity, and the title 
is not examinable. The property ”—it was a prize 
case—“ must be taken to be duly acquired, and 
cannot be controverted. This has been the settled 
practice between nations, and it is a rule founded 
in public convenience and policy, and cannot bs 
broken in upon, without endangering the peace 
and repose, as well of neutral as of belligerent 
sovereigns. The commission in the present case is 
not expressed in the most unequivocal terms ; but 
its fair purport and interpretation must be deemed 
to apply to a public ship of the Government.” 
Looking to the character of the suit, and the other 
passages in the judgment, it seems to me clear 
that by the expression “ publio ship of the 
Government,” he meant a ship of war, and not 
any vessel employed by the Government. But 
even if the term could be treated as more com- 

rehensive, and as including public ships such as 
have referred to, sent by the Government on 

exploring expeditions, it would not include vessels 
engaged in commerce, and whose owner is, to use 
the expression of Bynkershoek (De Leg. Mercatore, 
ed. 1730 vol. 6 p. 500) “ strenue mercatorem 
agem.”

Upon the whole, I  am of opinion that neither 
upon principle, precedent, nor analogy of general 
international law, should I  be warranted in con
sidering the Parlement Belge as belonging to the 
category of public vessels which are exempt from 
process of law and all private claims.

I  now approach the consideration of the second 
question, namely, whether the Convention between 
Her Majesty and the King of the Belgians, ratified 
24th March 1876, does so far as this country is 
concerned, place the Parlement Belge while in Briti sh 
ports in the category of a public ship of war and 
exempt from the process of an English court. I  
may observe in passing, that the very fact that 
this packet is in terms given by the Convention 
the privileges of a ship of war in British ports, 
and there only, tends to show that she had not such 
privileges by general international law, and that a 
convention was deemed necessary to confer them.

I t  is admitted that this Convention has not been

confirmed by any statute, but it has been con
tended on the part of the Crown, both that it was 
competent to Her Majesty to make the Convention, 
and also to put its provisions into operation 
without the confirmation of them by Parliament. 
The plaintiffs admit the former, but deny the latter 
of these propositions. The power of the Crown to 
make treaties with foreign states is indisputable. 
Passing by other authorities, I  will cite the language 
of Blackstone, who was not disinclined to maintain 
the prerogative of the Crown : “ I t  is,” he says, 
“ also the King’s prerogative to make treaties, 
leagues, and alliances, with foreign states and 
princes, for it is by the laws of nations essential to 
the goodness of a league that it is made by the 
sovereign power, and that it is binding upon the 
whole community; and in England the sovereign 
power, quod hoc, is vested in the person of the 
King. Whatever contracts therefore he engages 
in, no other power in the kingdom can legally 
delay, resist, or annul; and yet lest this plenitude 
of authority should be abused to the detriment of 
the public, the constitution (as was treated before) 
hath here interposed a check by the means of 
parliamentary impeachment for the punishment of 
such ministers as from criminal motives advise or 
conclude any treaty which shall afterwards be 
judged to derogate from the honour and interest of 
the nation : ” (Blackstone’s Comm., ed. 1844, vol. 1, 
ch. 8, s. 2, p. 256.) The learned writer, however, 
was certainly aware that this general proposition 
must receive some modification and restraint 
besides that which he has mentioned. Blaokstone 
must have known very well that there was a class 
of treaties, the provisions of which were inopera
tive without the confirmation of the Legislature; 
while there were others which operated without 
such confirmation. The strongest instance of the 
latter, perhaps, which could be cited, is the 
Declaration of Paris in 1856, by which the 
Crown, in the exercise of its prerogative, 
deprived this country of belligerent rights whioh 
very high authorities in the state and in the law 
had considered to be of vital importance to it. 
But this Declaration did not affect the private 
rights of the subject, and the question before me 
is whether this treaty does affect private rights, 
and therefore require the sanction of the Legis
lature ? The authority of Chancellor Kent was 
relied on. That learned writer observes that, 
“ Treaties of peace, when made by the competent 
power, are obligatory upon the whole nation. I f  
the treaty requires the payment of money to carry 
it into effect and the money cannot be raised but 
by an Act of the Legislature, the treaty is morally 
obligatory upon the Legislature to pass the law, and 
to refuse it would be a breach of public ¡faith : ” 
(Kent’s Comm. ed. 12, 1872, vol. 1, p. 166.) And 
he further observes, “ There can bo no doubt that 
the power competent to bind the nation by treaty 
may alienate the public domain and property by 
treaty : ” (lb. 167.) IIo  refers to the case of The 
United States v. The Schooner Peggy (1 Cranoh. 
Amer. 103), decided by the Supreme American 
Court. That was a case of prize capture, in which 
the vessel had been condemned, but subsequently 
a treaty had been made between Prance and the 
United States, by the terms of which the prize 
among others was restored to its original owners. 
The Court of Appeal in that case held the treaty 
to be binding upon it, and indeed said: “ That 
where a treaty is the law of the land and as such
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affects the rights of parties litigating in court, 
that treaty as much binds those rights and is as 
much to be regarded by the court as an Act of 
Congress ; ” (lb. 110.) But the sentence in the 
case was founded upon the power of the President 
with the consent of the Senate to make a treaty 
affecting the rights of a captor in time of war, 
and the judgment was given upon that point. 
The Court said : “ I t  is true that in mere private 
causes between individuals a court will and ought 
to struggle hard against a construction which w ill 
by a retrospective operation affect the rights of 
parties ; but in great national concerns, where 
individual rights acquired by war are sacrificed 
for national purposes, the contract making the 
sacrifice ought always to receive a construction 
conforming to its manifest import; and if the 
nation has given up the vested rights of its 
citizens it is not for the court, but for the Govern
ment, to consider whether it be a case proper for 
compensation: ” (lb.) The whole sentence is 
founded upon the right of the American executive 
with respect to “ prize of war.” The like question 
arose in England in the famous case of The Elsebe. 
In  that case Lord Stowell said : “ Prize is alto
gether a creature cf the Crown, and no man has 
or can have any interest but what he takes 
as the mere gift of the Crown. Beyond the 
pxtent of that gift he has nothing. This 
's the principle of law on the subject, and 
founded on the wisest reasons. The right 
°f making war and peace is exclusively in 
the Crown. The acquisitions of war belong to 
the Crown; and the disposal of those acquisitions 
may be of the utmost importance for the purposes 
cf both war and peace : ” (The Elsebe, 5 C. Rob. 
181). Brougham, L.C., in the case of the booty 
captured by the army of the Deccan, referred 
t° The Elsebe as undoubted law, observing that 
R was therein determined, “ that when the 
'-mown saw fit to restore the capture, the captors 
Who had run the risk and suffered the loss, who 
bad moreover borne the charge of bringing the 
Prize into port, and the further costs of pro
ceedings in the Admiralty to adjudication, and had 
even undergone additional expenses in contesting 
their claim upon appeal, were altogether without 
a remedy.” Lord Brougham goes on to say: 

The title of a party claiming prize must needs in 
au cases be the act of the Crown by which the 
r°yal pleasure to grant the prize shall have been 
®'guified to the subject. Whether, where that act 
has once been completed, and it distinctly appears 
hat the Crown was minded to part with the 

Property finally and irrevocably; whether, even 
ln that ease, the same paramount and trans
cendent power of the Crown might not enure 
c the effect of preserving to His Majesty the right 

° ‘ modifying or altogether revoking the grant, is 
a question which has never yet arisen, and which,
. hen it does arise, will be found never to have 

een determined in the negative. But this, at 
a 1 ©vents, is clear, that when the Crown, by an 
ct °f grace and bounty, parts, for certain purposes 
h<l Bubject to certain modifications, with the 

Property in prize, it by that act plainly signifies 
^mention that the prize shall continue subject 
‘¿m. power of the Crown as it was before the 

i> "being done: ” (Alexander v. Duke o f Wellington, 
«uas. & Myl. 54.)
I*© judgment in the case of The Schooner Peggy 

V oi sup.) does not establish the proposition that the i

[Ann.

Crown can dispose of the rights of a subject without 
the sanction of Parliament. A  treaty may contain 
provisions which are u ltra  vires of the prerogative, 
in part valid and operative, and in part invalid and 
inoperative. A  treaty is, indeed, not necessarily 
void by reason of the infraction of some of its 
conditions, though it may be voidable; and the 
validity of it cannot be challenged, speaking 
generally, by any private person. But a court 
of justice, when called upon to execute the pro
visions of a treaty, may, at the instance of the 
subject who is affected by them, examine whether 
those provisions are such as to be capable of 
legal enforcement, just as it may inquire 
into the validity of letters patent granted 
by the Crown (Long v. Bishop o f Capetown, 
1 Moore P. C. N. S., 411), and also into the 
validity of an Order in Council duly passed and 
gazetted : (Attorney-General v. Bishop o f M an
chester, L. Rep. 3 Eq. 346.)

There have been, not to go further back than dur
ing the reign of her presentMajesty,various treaties 
confirmed by Parliament; and by statute, power 
has been given to the Crown by Order in Council to 
do certain things which it must be presumed with
out such order it could not have done; for instance, 
25 & 26 Viet. c. 63 (a d . 1862), empowers the 
Crown by Order in Council to make rules and 
regulations respecting collisions and salvage 
services relatiug to the ships of foreign states; 
31 and 32 Viet. c. 45 (a .d . 1868), relating to a con
vention between Franca and England as to sea 
fisheries, and reciting that doubts had arisen 
whether part of the convention relating to exemp
tion from dues had been confirmed by Parliament, 
proceeded to give such confirmation; 35 &  36 
Viet. c. 45 (a d . 1872), confirms the Treaty of 
Washington between the United States and 
England ; and, as will presently be seen, the very 
treaty of which this Belgian treaty i3 a sequel 
was confirmed by statute. Some of these treaties 
confirmed relate to the payment of, and exemp
tion from, dues in harbours. One more, and not an 
insignificant one, will presently be added; X 
mention this merely as illustrative of the position 
that certain treaties do require parliamentary 
confirmation. I  now turn to the provisions of the 
treaty which have been relied upon in this case. 
In  the preamble it is said that, “ Her Majesty the 
Queen of the United Kingdom of Great Britain 
and Ireland and His Majesty the King of the 
Belgians, being desirous of strengthening the 
friendly relations which unite the two countries, 
and wishing to regulate by special arrangements 
(forming a sequel to the general Postal Treaty 
concluded at Berne on the 9th Oct. 18,4) the 
postal regulations between their respective offices, 
have named as their plenipotentiaries for this 
purpose ” certain distinguished persons whose 
names are then mentioned. The Treaty of Berne 
referred to, and to which this Belgian Treaty of 
1876 is “ to form a sequel,” being concluded in the 
year 1874, was specially confirmed by a statute 
passed in 1875 (38 &  39 Viet. c. 22), the preamble 
of which is as follows: “ Whereas under the 
Po3 t Office Duties Act, 1840 to 1871, divers 
powers are given to the Treasury of fixing by 
warrant the rates of British, foreign, and colonial 
postage: and whereas by a treaty made at Berne 
on the 9th Oct. 1874, and detailed regulations 
made under it, various stipulations and regula
tions have been made with respect to the duties
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on postage and other matters connected with 
the exchange by post with foreign countries 
of letters, post cards, books, newspapers, and 
other printed papers, patterns of merchandise, 
and legal and commercial documents, and it 
goes on as follows : and whereas such treaty and 
regulations cannot be carried into effect except by 
the authority of Parliament, and it is expedient to 
give such authority, and to comprise in one Act 
the powers of the Treasury in relation to fixing 
the rates of postage, be it therefore enacted,” &c. 
The statute then proceeds to enact a variety of 
provisions relating to the duties on postage and 
the post-office, and provides (sect.'2) for future 
arrangements with foreign countries with respect 
to the conveyance of postal packets and payments 
by the Treasury. This clause may perhaps suffice 
to render legally operative the clauses in the sub
sequent Belgian treaty relating to these particular 
matters. I  find in that treaty a variety of enact
ments relating to the conveyance of mails between 
Great Britain and Belgium. By Article 10, it is 
provided that [HiB Lordship read Article 10 of the 
treaty (ub i sup.) and proceeded:] I t  is the 6th 
Article however, which has the most important 
bearing on this case, and which has been chiefly 
discussed at the bar; it is as follows [His Lord- 
ship read the article (ub i sup.), and proceeded :] 
With respect to the interpretation of the 
last clause of this article, it was agreed by 
counsel — and I  am of the same opinion—that 
the words “ seizure,” “ detention,” “ embargo,” 
or arret de prince, related to the belligerent rights 
of the Grown, including the dro it d’angarie. With 
respect to the other clauses of the article, I  think 
it cannot be denied that they purport and intend 
to place this Belgian packet in the category of a 
ship of war while in a British port. I t  is remark
able that this privilege—by the words of the article 
“ Privilege”— is not extended to these packets 
in territorial waters, nor—so far as even British 
ships are concerned—to the high seas, and does not 
give them when on the high seas immunity from 
actions for salvage and collision happening out of 
a port (a), and of course the treaty cannot constitute 
these packets ships of war in their relation to 
foreign states.

I f  the Crown had power without the autho
rity of Parliament by this treaty to order 
that the Parlement Beige should be entitled 
to all the privileges of a ship of war, then the 
warrant which is prayed for against her as a 
wrong-doer on account of the collision cannot 
issue, and the right of the subject, but for this 
order unquestionable, to recover damages for the 
injuries done to him by her is extinguished. This 
is a use of the treaty-making prerogative of the 
Crown whicn I  believe to be without precedent, 
and in principle contrary to the laws of the con
stitution. Let me consider to what consequeneos 
it leads. I f  the Crown, without the authority of 
Parliament, may, by process of diplomacy, shelter 
a foreigner from the action of one of Her Majesty’s 
subjects who had suffered injury at his hands, I

(,a) But as the only practical means of enforcing a 
claim in  rem for salvage or collision on the high seas is 
by arrest when the vessel is in port, the treaty gives all 
the protection which is neoessary. The marshal may 
possibly have power to arrest in  territorial waters, but 
he could not praotically keep a ship in suoh waters, and 
if  he brought her into port Bhe would at onoe come under 
the terms of the treaty.—Ed.

do not see why it might not also give a like 
privilege of immunity to a number of foreign 
merchant vessels. The law of this country has 
indeed incorporated those portions of inter
national law which give immunity and privileges 
to foreign ships of war and foreign ambassadors, 
but I  do not think that it has therefore given the 
Crown authority to clothe with this immunity 
foreign vessels which are really not vessels of 
war, or foreign persons who are not really ambas
sadors.

Lot me say one word more in conclusion. Mr. 
Brown in his very able speech dwelt forcibly 
upon the wrong which would be done to this 
packet if, being invited to enter the ports of this 
country with the privileges of a ship of war, she 
should find them denied to her. I  acknowledge 
the hardship, but the remedy, ¡d my opinion, is nob 
to be found in depriving the British subject with
out his consent direct or implied of his right of 
action against a wrong doer, but by the agency of 
diplomacy and proper measures of compensation 
and arrangement between the Government of 
Great Britain and Belgium.

I  must allow the warrant of arrest to issue.
On the application of Gorst, Q.C.,forthe Crown, 

a stay of proceedings was granted for a fortnight, 
in case the Crown decided to appeal, and the 
question of costs was directed to stand over. 

Solicitors for the plaintiff, Lowless and Co. 
Solicitors for the Treasury, Hare and Fell, 

agents.

March 18 and A p r i l 7,1879.
T h e  M a r ia .

Practice—Discovery— Salvage — Tender and ad
mission o f statement o f cla im —Reply—Amend
ment.

A  p la in t if f  in  a salvage action in  the A d m ira lty  
Division, in  which the defendants adm it the a lle 
gations in  the statement o f claim, and tender a 
sum in  satisfaction, is  nevertheless entitled to 
discovery and inspection o f documents, but at 
his own risk  and cost i f  such discovery and in 
spection should be held at the hearing to have 
been unnecessary.

Qucsre, is a reply necessary in  a salvage action 
where the only defence is admission o f the p la in 
tiffs’ facts and tender o f a sum in  satisfaction  
which is rejected by the p la in t if f  ?

Leave given to reply, and cla im  amended before 
reply.

T h is  was an action brought by William Brown and 
thirty-six others, beachmen of Palling, Norfolk, 
against the Russian barque M aria , to recover sal
vage reward for services rendered to the M a ria  off 
the coast of Norfolk.

The action was commenced on the 18th Jan. 
1879, and the plaintiffs delivered their statement 
of claim on the 6th Peb. 1879, and thereupon ob
tained an order for discovery of defendants’ docu
ments. The defendants on the 15th Feb. 1879 
filed an affidavit of discovery, disclosing the log of 
the M aria , and the protest of her master and crew, 
and nothing else. The plaintiffs thereupon on the 
19th Peb. 1879 gave notice, under Order X X X I.,
r. 14, to inspect the said documents. On the 28th 
Peb. 1879 the defendants delivered their statement 
of defence, in which they alleged as follows :

The defendants on the 28th Feb. 1879 paid into court 
and tendered to the plaintiffs for their services the sum
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of 2501., and offered to pay the costs; and they submit 
that such sum was sufficient, and they admit that the 
statements on the statement of claim are substantially 
true, and do not put the plaintiffs to proof thereof.

The tender was rejected by the plaintiffs.
On the 8th March the plaintiffs inspected the 

said log and protest, and then also saw certain 
surveys which had been held on the M a ria  after 
the services; these surveys had not been men
tioned in any affidavit of discovery; but the 
defendants refused to allow the plaintiffs to have 
copies of any of the documents upon the ground 
that all the facts stated by the plaintiffs in their 
statement of claim being admitted such copies 
were unnecessary. The plaintiffs thereupon took 
out a summons calling upon the defendants to 
show cause why they should not be allowed to 
make copies of the log and protest, and why the 
defendants should not make a further aud better 
affidavit of document.

M arch  18.—The summons came on for hearing 
before the Judge in Court.

J. P. Aspinall, for the plaintiffs, contended that 
the defendants were bound to disclose all docu
ments, and to allow copies thereof to be taken: 
Order X X I., rr. 12 and 14. The fact of the defen
dants having admitted the plaintiffs’ facts as 
alleged makes no difference, as upon the docu
ments when disclosed, new facts might be ascer
tained, which would enable the plaintiffs to amend 
their statement of claim without leave before 
reply : (Order X X V I., r. 2.)

E. 0. Clarkson for the defendants.—The facts 
being admitted, there can be no necessity for 
copies of documents, or for further discovery. The 
plaintiffs knew their own case, and ought not to be 
allowed to better it by means of defendants’ 
documents.

J. P . A sp ina ll in reply.
Sir R. P h il l im o b e .—I  must make the order as 

asked for by the plaintiffs, but it seems to me to 
be an oppressive proceeding, and I  shall direct the 
defendants to file a further and better affidavit of 
discovery, and to allow the plaintiffs to fake copies 
and translations of the documents, but at plain
tiffs own risk as to costs should such translations 
and copies be decided at the trial to be un
necessary.

The plaintiffs did not get inspection and copies 
of any of the said documents under this order 
until the 19th March, and then not of all men
tioned, and were unable to do so until after the 
time for replying (21st March 1879) had expired. 
The plaintiffs took out a summons, returnable on 
the 29th March 1879, before the registrar, for leave 
to deliver reply, notwithstanding the time had ex
pired. This summons the defendants opposed 
upon the ground that there was no defence, and 
hence no reply was necessary, and upon their 
application, the registrar referred the matter to 
the judge, and it came on before him in chambers 
on the 1st April 1879; the judge then gave the 
plaintiffs leave to join issue, but expressed an 
opinion that as there had been a rejection of tho 
tender, such joinder of issue was unnecessary.

The plaintiffs thereupon on the 1st April, under 
Order X X V II . ,  r. 2, delivered an amended state
ment of claim (before the time limited for 
reply and before replying), and on the following 
day delivered their reply, merely joining issue 
upon the defence.

A p r il 7.—The action came on for hearing, and the 
judge awarded 4001. to the salvors, and costs.

Clarkson, for the defendants, applied for the 
costs of the discovery after the defendants had 
admitted their liability and paid into court, point
ing out that the amendments on the statement of 
claim, founded upon such discovery, did not mate
rially strengthen the plaintiffs’ case.

J. P. Aspina ll, for the plaintiffs, opposed the 
application upon the ground that as a matter or 
principle the plaintiffs were entitled to inspection, 
and it was impossible for them to determine 
whether an amendment was necessary or not until 
they had had discovery.

Sir R. P h illim o ke .—Without laying down any 
general rule as to the costs of discovery in such 
cases, I  rule that here the discovery was unneces
sary, and I  give the defendants the costs incidental 
to all discovery after defence.

Solicitor for the plaintiffs, H . C. Coote.
Solicitor for the defendants, Thos. Cooper and 

Co.

Feb. 20, 21, and 24,1889.
(Before Sir R obert P h il l im o k e  and T r in it y  

M asters.)
T h e  R obert D ix o n .

Towage — Salvage — Negligence — Damage — Tug 
and tow.

Where in  the performance o f towage services the 
tow qetsinto a position o f danger, to extricate her 
from  which would entitle a stranger to salvage 
reward, the tug is not entitled to any reward i f  
the s ituation in  which the tow was 
was the result o f negligence in  the tug, and the 
tow is entitled to be reimbursed by the tug s 
owners f o r  loss occnsioned to the tow m  being 
extricated fro m  the position o f danger. _

Where the tug is fa m ilia r  w ith  the navigation ana, 
the tow a j  or signer, i t  is the duty o f the tug to tow 
in  a safe direction, w ithout w a iting  fo r directions 
fro m  the vessel in  tow.

T h is  was an action for salvage, by the owners, 
master, and crew of the steam tug Commodore, of 
120 tons burthen and of about 700 horse-power 
(actual), against the Robert Dixon, an American 
sailing ship of 1368 tons registered, and of the 
value of about 11,0001. The owners of the Robert 
Dixon by counter-claim, claimed against the 
Commodore for the value of her anchors and

The circumstances of the case as proved by the 
evidence were, that the Robert D ixon, when bound 
in to L ive rp o o l, had been towed by the Commodore 
and that it was agreed that the Commodore should 
tow her out again when she left Liverpool.

On the 18th March 1878 the Robert D ixon  was 
ready for sea, and some conversation took place 
between the captain and the master of the Commo
dore as to the advisibility of going to sea on that day 
on aficount of tho weather; but i t  was finally 
arranged that she should go, the master of the 
Commodore supplying the hawser to tow with, 
and undertaking to tow the vessel to the Skerries. 
The vessels crossed the bar about 5.30 p.m., when 
the Liverpool pilot le ft; he gave a course before 
leaving of W.1ST.W.; there was on hoard, besides 
the captain and regular officers and crew of the 
Bhip, an unlicensed Channel pilot to assist in the 
navigation of the vessel. The Commodore towed
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the Robert D ixon, it was alleged, too close to the 
shore for safety, the Robert D ixon  being in ballast, 
and sagging to leeward, and it was proved that, 
she passed well inside of a pilot boat (No. 6) off 
Point Lynas, whilst othor vessels in tow passed 
outside. Some time before midnight, the exact 
time being in dispute, the wind having then 
increased to a gale, the tug began to tow 
further off shore, but the wind being on shore 
with a heavy sea, at 1 a.m. the hawser parted and 
the Robert D ixon  began rapidly to drift towards 
the shore; the tug was unable to get hold of her 
again, and it was alleged suffered damage by coming 
into collision with the Robert D ixon  during the 
attempts. The Robert D ixon  let go her anchor, 
but, as she still dragged, she let go her second 
anchor also and paid out a whole cable on each. 
There was some dispute as to whether she still 
dragged or not, but at daylight she was within 
half a mile of the shore at Bull Bay, in Anglesea. 
During the forenoon the weather moderated, and 
the Robert D ixon, after having refused the services 
of another tug, the Rescue, was taken in tow again 
by the Commodore and proceeded to sea; she had 
been unable to weigh her anchors, and had there
fore slipped both cables. In  the statement of 
defence the defendants denied that any salvage 
service had been rendered, and paid into court 
491. in respect of the towage, that amount having 
been agreed upon before the services were com
menced, and by counter-claim alleged that the 
loss of the anchors and cables was occasioned by 
the misconduct and negligence of the plaintiffs in 
supplying an insufficient hawser and towing an 
improper course, and claimed the value of them 
from the plaintiffs.

B utt, Q.C., and Potter for the plaintiffs.—The 
defendants knew what the hawser was before they 
went to sea; besides it was sufficient for the pur
pose under ordinary circumstances. The course 
towed was a proper one—it was, in fact, the 
course which the Liverpool pilot, on leaving, 
directed to be steered; when the state of the 
weather rendered it imprudent to continue on that 
course, the tug towed her further out to sea. The 
violence of the weather could not be foreseen. 
There has been no negligence on the part of the 
tug; but, from unavoidable circumstances, the 
towage service became a salvage service, and we 
are entitled to salvage remuneration for it.

M ilw ard , Q.C., G. Bruce, and F . W. Raikea, for 
defendants.—I t  was imprudent to tow a light ship 
on such a course with the wind on shore. The 
plaintiffs knew, or ought to have known, that 
under such circumstances the vessel would sagg 
to leeward, and not make good the course steered. 
The course steered was actually one which, if 
continued, wouldnot clear the land. The plaintiffs 
undertook the business of towing with full know
ledge of the difficulties, and undertook, in any 
event, to tow clear of the Skerries. Had they 
taken proper precautions the hawser would not 
have carried away; the hawser itself was not fit for 
the work, and the plaintiffs, knowing what that work 
was, had undertaken to supply a proper hawser. 
They ultimately completed the service, and we 
therefore pay into court the contracted price 
for the service, but we were put into peril by the 
misconduct or negligence of the tug, and to get 
out of it had to slip two anchors and cables. That 
is the direct result of the plaintiffs’ negligence,

and therefore we are entitled to receive their 
value:

The Minnehaha, Lush. 335 ; 4 L. T. Rep. N. S. 810.
Potter in reply.
Sir E. P h iix im o h e , after consulting the Trinity 

Masters, said :—There are certain propositions 
which are agreed upon, or cannot be denied, 
relative to this case, which it may be convenient 
to state before I  proceed to pronounce upon the 
merits of the case itself.

This vessel, the Robert Dixon, a ship of 1368 
tons register, was off Bull Bay, within a quarter 
of a mile of the shore. There is no doubt, first, 
that she was in a position of considerable danger, 
the wind blowing directly upon the shore; and, 
secondly, that she could only be rescued from 
that danger by the help of steam power; nor 
can it be doubted, as matter of law, that had 
the vessel that came up to her, and whose 
services were refused, or any ether vessel except 
the Commodore, towed her out of her position, 
that vessel would have been entitled to salvage; 
and it is not because the Commodore did not 
perform what would have been in its general 
character salvage service that the objection is 
taken. I t  is with reference to the engage
ment under which she was at the time when 
this, which otherwise would have been a salvage 
service, was tendered. The Commodore was 
engaged as a tug to tow this large sailing vessel 
clear of the Skerries, and she tacitly contracted, 
of course, to find adequate knowledge and skill 
for the performance of this service. The vessel, 
however came into the position of danger which 
I  have mentioned, and the tug now makes a 
claim in this court in the character of a salvor, 
because Bhe says that danger was the consequence 
of supervening circumstances over which she had 
no control.

There are then two points : first, the parting 
of the hawser; and, secondly, the coming on 
of a gale. With regard to the breaking of the 
hawser, looking to all the circumstances of the 
case, namely, that it was patent to the captain of 
the sailing vessel that the hawser was chafed to the 
extent of three or four fathoms from the end, and 
that that was the only part of the hawser that was 
damaged; that his attention having been drawn 
to it, he refused to allow his own hawser to be 
used ; and that the river pilot saw it, and was of 
opinion that it was not inadequate; and that it 
had been used from five p.m. to one am .; 
1 do not think, and the Elder Brethren agree 
with me, that the tug is to blame for having 
attempted to tow the vessel with an improper 
hawser. But the more serious question remains, 
namely, whether the tug, if she was pursuing 
a proper course, would have been compelled 
to place the sailing ship in a position of 
danger. I t  is important to remember that the 
weather had been bad for Borne tim e; and that 
at the time when the towing was begun it was 
seen to be very doubtful. Now, the course that 
the tug ought to have pursued was a north-west 
course; the course she said she pursued, in tho 
statement of claim, is this: “ The wind was from 
the northward, a strong breeze, the sea moderate, 
and the vessel was being towed three-quarter 
speed, or five to six knots an hour, on a 
W. by N.JN. course. I t  appears from the evi
dence of tho master of the tug himself that he
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received orders from  the p ilo t to  steer a W AT.W . 
coarse. The contention is, tha t, whereas he aid  
steer ha lf a po in t more to the west according 
to the statement, and according to the evidence, he 
steered a course which brought h im  inside the pilo t 
boat No. 6, he steered th is  course when to have gone 
outside the p ilo t boat would have been a course or, 
com paratively speaking, perfect safety, and acourse 
tha t tw o other vessels of the same k ind , and under 
the same circumstances as the tug , at the same 
tim e pursued. Now the master of the tu g  denies 
tha t a fter the p ilo t le ft he received any orders at 
all, bu t he says tha t at eleven o’clock he pu t the 
vessel N .W . by W . of his own accord. U n fo r
tunately, i t  was then too late to  regain the ground 
he had lost, and th is  necessitated the vessel being 
placed in  a position of considerable danger.

Now, i t  is a m atter very much fo r the L loe r 
Brethren of the T r in ity  House to advise the 
court on a po in t of th is  description, as to 
whether there was a want of commom pru 
dence and s k il l in  going to leeward, the conse
quence of which was tha t the ship waa , , en 
w ith in  a m ile  and a quarter o f the shore ; whe er 
i t  was consistent w ith  common prudence to hwv® 
taken tha t course in  th a t state of the weat e r , 
and they are c learly  o f opinion th a t i t  was no , 
tha t i t  was an im prudent course to pursue, an 
the consequence is tha t the  sailing vessel was 
Placed in  a position of jeopardy resu lting  trom  
the imprudence o f th is  navigation. That ei » 
th e ir opinion, i t  is  impossible to come to any 
other conclusion than tha t the Commodore did noc 
act as a salvor, but, on the contrary, is to blame. 
We are clearly of opinion tha t, though the mas 
° f  the tu g  acted im prudently , he acted in  go 
fa ith , and we have no reason to believe, nor 
i t  suggested, tha t he endeavoured to induce 
the crew to leave the vessel, or tna 
placed her in  a position of danger or m  any w y 
in te n tio na lly  misconducted himself. B a t e 
not give tha t s k ill and prudence which he tacm y 
contracted to g ive when he engaged to 
vessel. f  ,

I t  may be as well to  re fer to the very care u 
language used by the P r iv y  Council in  the caseot 
Plie M innehaha  (4 L . T. Rep. N ; S. 8 * .
355), which is : “ Whether the circumstances in 
?ach particular case are sufficient to ûrn , ».
into salvage must often be a subject of 8rea • t  
as it is in the present case; but there is o P 
“Pen which their Lordships can entertain n 
doubt, and upon which they are surprised that a y 
doubt should have been thrown at the bar. 
the danger from which the ship has beep 
is attributable to the fault of the tu g ; »J f  e 
'vhether by wilful misconduct or by neg 1 . ’
by the want of that reasonable skill or eq>»P«e™  
which are implied in the towage contract, h
occasioned or m ateria lly  contributedl to  * 
danger, we can have no hesitation in  s £ 
opinion tha t she can have no claim  Q̂ n
She never can be perm itted to p ro fit 5 , ,
* r °ng  or default. W hen i t  is re m e m b e re d  how
ttu ch  in  a ll cases—how en tire ly  in  raa j  . 
the ship in  tow is at the mercy of the tug  > of 
easily, w ith  the knowledge which the , • ^
®uch boats usually have of the " f e.rs ?narce in  
triey p ly, they may place a ship in  th e ir  chare 
great real o r apparent p e r il;  h o ,  d i f f i c u l t  
detection such a crime m ust be, and DS are 
the tem pta tion to com m it i t ,  th e ir Lords p 

V ol. IY ., N.S.
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of opinion that suoh cases require to be watched 
w ith the closest attention, and not without some

jealousy ^  op;njonj after receiving the advice 
of the E lder Brethren, that this case is 
brought w ith in the scope of these observations 
of the ir Lordships of the P rivy Council in the 
case of The M innehaha, and that the tug did 
“  materially contribute to the danger and the 
position in which this vessel was placed.

I t  remains only to consider the other part—the 
counter-claim—in this case, namely. certain damage 
to the vessel by reason of being obliged to slip 
both her anchors. She claims to be reimbursed for 
the loss occasioned to her, as she says by the tug; 
and, inasmuch as X am of opinion that the loss of 
the anchors and chains was a consequence of the 
imprudent navigation of the tug, I  must refer 
the matter to the registrar and merchants to 
ascertain their value, and the amount of the loss 
which was so caused.

Solicitor for the plaintiff, owner of the Com
modore, Ayrton.

Solicitors fo r the defendants, owners Oi the 
Robert D ixon, Neale and Philpot.

M arch  7, 8, 14, and  18,1879.
(Before S ir R. Phillimore.)

T h e  H an ko w .
Collision —Dam age-Com pulsory pilotage—Exemp

tions-Exceptions fro m —P ort or place to which 
ship belongs -  P a rticu la r provisions -  O o s ts -
6 Geo. 4, c. 125, preamble, s. 59 — 17 Sr 18 
Viet c 104, «  353, 370, 376, 379, 388.

The provisions V  * •  P o ta g e  Act 1825 (6 Geo. 
4 c 125), as to compulsory pilotage and exemp
tions therefrom, are preserved by the Merchant 
s Z p in g  Act 1854 (17 & 18 Viet. c. 104 , s. 353.

A  vessel w ith in  the lim its  o f her own port a ta p la ce  
where, previous to the passing o f the P ilotage  
Act 1825 there were provisions m  force fo r  the 
appointment o f pilots, is not exempt fro m  compul-

T U VprovZions o f the T r in ity  House Charter, 
panted  by James I L ,  and o f the Acts o f P a y 
ment re la ting to the pilotage o f the rive r Thames 
and Medway, and the approaches thereto, are 
“ pa rticu la r provisions ”  re la ting to o f
London, w ith in  the meaning o f sect. 59 _ of the 
Pilotage Act, so f a r  as that port is contained m
the pilotage distriet. (a)____ _________________

doubt as to  whether the

V'Æ; UlZnVU:
Î,’ C' h id  to employ a Cinque Port pilot and none other, 
have had to emp y piloting vessels inward by the
T  V c T n n “  waBs o n ly in fe rre d  on the T r in ity  House 
South Channel was i  p)4, s. 2, and was oon-
° f  Deptford pilots Ï  ' . fherefore the charter of
firmed by 52 < power  to  the T r in ity  House of 
« d L « ign t p ilots for the Thames, could not 
Deptford to  PP 1 o{ a ship inward bound having 
have affeoted the Cin p î>r t  p ilo ts do not appear 
passed Dover, x V h t  of p ilo ting  inwards by
*°  h.a™ °b th"pream bles of the Acts referring to i tcharter, as the p x.8ted c<time out of mmd,
8PHaL v  nv enjoyed the exclusive right. Bnt however 
fong theT/righto may have existed, those rights seem to



9 8 MARITIME LAW CASES.

Adm.]

A  ship belonging to the port o f London, and bound 
to London fro m  A ustra lia  w ith  passengers, is  
obliged to employ a p ilo t by compulsion o f law, 
under the provisions o f sect. 59 o f the Pilotage  
Act 1825 (6 Geo. 4. c. 125), when w ith in  the 
lim its  o f the p o rt o f London, by reason o f there 
being a t that time “  p a rtic u la r provisions ’’f o r  the 
appointment o f pilots fo r  the rivers Thames and 
Medway below bridge.

The Stettin (B r. &  Lush. 199; 6 L . T . Rep. N . £>.
6 1 3 1  M ar. L . C. 0 . S. 229) not followed  

The Killarney (Lush. 427 ; 6 L . T. Rep. N . S. 908;
1 M ar. L . G. 0 . S. 238) approved.

When defendants re ly  solely on the defence o f com
pu lsory pilotage and are successful, they may not 
get costs i f  the court is  o f opinion tha t under 
the circumstances the p la in tiffs  were ju s tifie d  in  
bring ing the action.

This was an action for damage by collision 
brought by the owners of the Nelson steam tug 
against the Hankow. The collision happened in 
the river Thames, above Gravesend, about three 
p.m. The Nelson was engaged in towing a ship 
called the Beltana  up to London, and was lashed 
alongside of her. The Hankow  (a screw steamer 
of 2322 tons register) was bound to London from 
Sydney in New South Wales with a cargo of wool 
and seventy or eighty passengers. A t the time of 
the collision she had a duly licensed pilot on board 
and in charge of her.

The action was originally brought in the City of 
London Court against the owners of the Hankow  
and also against the pilot, and was transferred by 
the judge of that court on the ground that he 
could not entertain a suit of that nature against a 
pilot. A t the trial in the Admiralty Division the 
defendants did not dispute that the ship was to 
blame but alleged that the pilot was employed by 
compulsion of law, and that all his orders were 
obeyed, and that therefore the owners of the 
Hankow  were not liable for the damage. At the 
hearing it appeared that the statement of defence 
only alleged that the Hankow  (par. 2) “ was in

have been definitely settled by 3 Geo. 1, o. 13, a. 1, which 
provided that no person save a duly qualified Cinque 
Port pilot should pilot a ship “  by or from Dover, Deal, 
or the Isle of Thanet, to any place or places in or upon 
the rivers Thames or Medway ” ; and this Act con
tained no exemption in favour of ships within their own 
ports. This was aoparently the exclusive right of the 
Cinque Ports pilots. As to all other pilotage in the Thames, 
provision was made by the charter and Aots applying 
to the T rin ity  House. Hence, prior to the 48 Geo. 3, c. 104, 
there was particular provision made for all the pilotage 
both up and down the Thames by all channels. The last 
mentioned Aot (sect. 35), and 52 Geo. 3, c. 39 (sect. 59) 
both contain provisions exempting masters of vessels 
from employing a p ilot “  w ithin the lim its of the port or 
place to whioli his ship belongs; ”  but they also contain 
a similar proviso to that in the later Aots by which the 
exemption does not extend to a “  port orplaoe in relation 
to which provision hath heretofore been made by an A.ot 
or Aots of Parliament, or by any charter or charters, 
for the appointment of pilots.”  Hence i t  would seem 
that either by the Trin ity House charter, or by 3 Geo. 1, 
c. 13, there was, at the time of the passing of the Mer
chant Shipping Act 1854, particular provision in force 
for the appointment of pilots to pilot vessels entering the 
Thames by whatsoever channel, and that there was no 
exemption even for vessels belonging to the port of 
London.

The charters of the T rin ity  House — granted by 
Henry V I II .  and James I I .—have been printed and pub
lished in a small volume (in the year 1730); but this 
volume seems difficult to procure. There is a copy 
of i t  in Linooln’s-inn Library.—Ed .

[Adm.

charge of a duly licensed pilot,” and (par. 7) that 
“ before and at the time of the collision the 
H ankow  was being navigated by the defendant 
Eobert John Oates, a duly licensed pilot, and if 
and so far as the collision was caused by any 
negligence of any on board the Hankow  it was 
caused by the negligence of the said pilot.”

M arch  7. — M ilw a rd , Q.C. and Dr. W. G. F. 
P hillim ore , for the defendants.—The plea of com
pulsory pilotage being the only question to be 
decided, the defendants have the right to begin.

Clarkson.—There is no plea that the pilotage is 
compulsory; the pleadings only assert that you had 
a pilot on board, and that he was in charge; they 
do not say that his employment was compulsory.

M ilw a rd , Q.C. asked leave to amend the plead
ings so as to raise the issue distinctly.

Sir E. Phillimore,—I  shall allow the amend
ment.

The pleadings were therefore amended by inter
polating in paragraph 7 of the defence a state
ment that the employment of the said pilot 
was compulsory.

M ilw ard , Q.C.—I  have to show, first, that I  had 
a pilot on board; secondly, that I  was compelled 
to employ h im ; and, thirdly, that his orders were 
obeyed.

Sir E . Phillimore.—There are two questions 
to be decided: one of law, whether the pilotage 
was compulsory ; one of fact, whether the pilot s 
orders were obeyed.

The pilot himself was therenpon called. He 
stated that he went on board at Gravesend, took 
charge of the ship, that she was from Australia 
with passengers, that he was a properly licensed 
pilot, and that all his orders were obeyed.

Clarkson claimed the right to cross-examine the 
pilot as to what his orders were. Thereupon 
other witnesses were called for the plaintiff to 
show that all the material orders were obeyed. 
After hearing the evidence and counsel,

M arch  8 .— Sir E. P h i l l im o r e .— On the question 
of fact, I  am of opinion that the pilot gave the 
order to slow the engines; and on the question of 
nautical science, the Elder Brethren advise me, 
that whether given or not, or obeyed or not, it 
could not have contributed to the collision.

M ilw ard , Q.C. then called an official from the 
Trinity House, who produced a box containing, as 
he alleged, the original charter granted to the 
Trinity House by James I I .

The argument as to whether the pilotage was 
compulsory was then postponed, and was argued 
ou March 14th and 18th. The argument turned 
upon the following enactment :

6 Geo. 4, c. 125 (An Act for the Amendment of 
the Law respecting Pilots and Pilotage ; and also 
for the better Preservation of Floating Lights, 
Buoys, and Beacons).

Pream ble:
Whereas, ships and vessels have frequently been 

wreoked, and many lives and much property have been 
lost from the ignorance and misconduct of persons taking 
charge of such ships and vessels as pilots ; and whereas 
the master, wardens, and assistants of the guild fra- 
tem ity, and brotherhood of the Most Glorious and Un
divided Trin ity, and of St. Clement, in  the parish of Dept
ford Stroud, in the county of Kent, commonly called the 
“  Corporation of T rin ity  House of Deptford Stroud,”  
have as well by usage for more than three centuries, as 
by grants from the Crown, been empowered to appoint 
pilots, loadsmen, or guides, to conduct ships and vessels 
into and out of and upon the river Thames, through the

The Hankow.
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North Channel, to or by Orfordness, and round the Long 
Sand Head, or through the Queen e Channel, t  ^
Channel, or other channels, into the Downs, a
by Orfordness, and np the North C h a n n e k Pan(j  
rivers Thames and Medway, and the eevender ^
channels belonging to or running into the sa ’needful
make Buoh orders and constitutions as should 
for the wholesome government of seafaring , 
maintenance and increase of navigation, and 
faring men within the said river of Thames; in P™ 
suance of which powers the Baid corporation j or
time to time appointed a sufficient number P 
the purposes before mentioned, and made orci  ̂ And 
better regulation and government of the' • . a
whereas there has been, time out of mind, x i0118e of 
society or fellowship of pilots of the D-im ?  uad the 
Dovor, Heal, and the Isle of Thanet, who have ha tne 
pilotage and loadmanage of all Bhips f?r t  lr c;Bty orup the rivers Thames and Medway, which said society or
fellowship have been confirmed by' vanonB A f llow. 
liament for regulating the pilots of the soo y thanet, 
ship of pilots of Dover, Deal, and the Isle^of Thanet, 
commonly called Cinque Ports pilots ; and w > an
certain Acts of Parliament, and more partionlarlv Dy^^ 
Aot passed in the fifty-second year of the re g
Majesty King George III.,in titu led  “  An A c t fo r the more
effectual regulation of pilots, and of the pd „additional 
and vessels on the coast of England, certa Baid
powers and authorities were vested we , and
corporation of T rin ity  House of Deptford 
Die said society or fellowship of P .. . Qjnc,Ue 
Deal, and the Isle of Thanet, commonly called Linq
Port pilots, as also in the corporation of the
House of the ports of H u ll and Newosstl P gsed 
and whereas a certain other Act of Parlia Majesty
rn.the fifty-fifth  year of the ^ B n ,o£toh, ei ^ e  certain 
King George I I I . ,  intituled An Act to London in 
foreign vessels resorting to the Port moae of 
respect of pilotage, and to reg'i*aln ty,e eaid port;” 
Payment of pilotage on foreign vessels 1 , ave been
and whereas the provision of the severa therefore
found inadequate and insufficient, a n ( e x c e p t  as 
expedient that the same should be rep d provisions 
hereinafter provided), and that the several P ghonld 
therein oontained respecting pilots and P - gone law : 
he improved and amended and cpns.ond may j,e
May i t  therefore please your Majesty ■ the said
enaoted, and be i t  enacted, &o. ■■ • • , .. ..............
Act passed, &c., and also the saidAot.p . p0wers,
and all and every the clauses, VT relating as
penalties, forfeitures, matters, and ,?0rnoration of 
"e ll to pilots appointed by the said corpora
Deptford Stroud as to pilots of the fell pilotage by 
Deal, and the Isle of Thanet, and to the piW as 
aud regulation of all such pilots as afo' , 0f pilotage 
to tfie conduct of all persons in m +;on 0f Trinity 
^ ith in  the jurisdiction of the said corp liberty of the 
House of Deptford Stroud, J ^  . * h® J Act or Acts of 
Cinque Ports, which are contained in y t j.10 Bame are 
Parliament heretofore made, shall b -thing jn this 
hereby repealed; Provided always, tM _ ° tQ “xtend to 
Act contained shall extend or be cons fifty-second
Tepeal so much of the said Acts Paaa? 4 . t  Majesty, or 
and fifth-fifth years of the reign of h *  0 due or to
either of them,'as relates to any rates o P. °red or tobe
become due, or to any penalty or forfei done or to be
incurred, or any other aot, matter, or ^ rat j0n of the
<5one before the commencement of the P matter and 
Provisions of this Act, in relation to any su 
thinga as last aforesaid.

Sect. 59; .
Masters of certain ships may pilot same as lonj a 

ossisted by unlicensed persons■ jor
Provided always, and be i t  fur^® r * ̂ contained, the 

ejnd notwithstanding anything in. t he ^  e88el trading to 
Waster of any collier, or of any ship o d tdie JvJorth
Norway, or the Cattegat or Baltic, or “  or oUtward 
Cape, or into the White Sea, on their i  J ^  th0 p0rts 
Voyages, or of any constant trader in lti(J (au such 
between Boulogne inclusive and the Coming up
JSp* and vessels being British regis ’ therwiae), or i f  
either by the North Channel, but not ot er ^  rivers 
®“ y Irish trader, using the Da^ at “ esBel employed 
Thames and Medway, or of any ship or ressc

1 in  the  regu la r coasting trade o f the  k ingdom , o r o f any 
shin or vessel w ho lly  laden w ith  stone fo r  Guernsey, 
Jersey, A lderney, Sark, or M an, and being the  production 
thereof o r o f any ship or vessel no t exceeding the 
bu rthen o f s ix ty  tons, and having a B r it is h  register 
except as he re ina fte r provided, o r o f any o th e r ship or 
vessel whatever w h ils t the same is w ith in  the lim its  o f 
the  n o rt or place to  w hich she belongs, the  same no t being 
a p o rt o r place in  re la tion  to w h ich  p a rtic u la r provis ion 
i i t h  hereto fore been made by any A c t o r A cts o f P arlia 
m ent o r by  any charte r o r charters fo r  the  appoin tm ent 
o f p ilo ts , sha ll and may la w fu lly  and w ith o u t being 
subi ect to  any o f the  Densities b y  th is  A c t imposed, con
duct o r p ilo t h is  own sh ip  o r vessel, when and so long  as he 
sha ll conduot o r p ilo t the  same w ith o u t the  a id  o r assist
ance of any unlicensed p ilo t o r other pereon o r persons 
then the  o rd in a ry  crew o f the said ship o r vessel.

The Merchant Shipping Act 1854 (17 & 18 Yict. 
c 104}. Compulsory Pilotage (General).

Compulsory pilotage, in  what mode to be enforced.
0 5 3  Subject to  any a lte ra tion  to  be made b y  any 

pilotage’ a u th o r ity  in  pursuance o f the power herem^ 
hafnre in  th a t behalf g iven, the  em ployment o f p ilo ts  
sha ll con tinue to  be com pulsory in  a ll d is tr ic ts  in  w hich 
the same was by law  com pulsory im m edia te ly  before the  
tim e when th is  A c t comes in to  op e ra tio n ; and a ll exemp
tion s  fro m  compulsory p ilotage then ex is ting  w ith in  such 
d is tr ic ts  sha ll also continue m  fo rce ; and every “ aster 
of a rv  unexempted ship nav iga ting  w ith in  any such 
r iia fr ic t who a fte r a qualified p ilo t has offered to  take
charTe oT such ship or has made a signa l fo r th a t pur-
cose8 e ither h im se lf p ilo ts  such ship w ith o u t possessing «,
pUotege certificate enabling h im  so to  do, or employs or
Continues to  employ an unqualified person to  p ilo t her, 
and every master ot any exempted ship naviga ting  w ith in  
auv such d is tr ic t who a fte r a qualified p ilo t has offered 
to  take  charge of such ship o r has made a s igna l fo r  th a t 
r^ rn o se  employs or continues to  employ an unqualified 
o iio t  to  p ilo t her, sha ll fo r every such offence in cu r a 
penalty  o f double the am ount of p ilo tage demandable 
fo r the  conduct o f such ship.
Trin ity House to license pilots to act w ith in  certain 

lim its.
,,7a The T r in ity  House sha ll con tinue, a fte r due

BiiHtnination by themselves o r th e ir  sub-comm issioners,to 
exam ination y under th e ir common seal p ilo ts  fo r
the purpose o f conducting ships w ith in  the  lim its  fo llow ing  
nr anv Portion o f such lim its  ; ( th a t is to  say,)

< lT ‘ ‘ The London D is tr ic t , ”  com pris ing the  waters o f 
the Thames and M edway as h igh  as London 
B ridge  and Rochester B ridge  respectively, and 
also the seas o r channels leading the re to  o r 
therefrom  as fa r  as Orfordness to  the n o rth  and 
Dnngeness to  the  south : so nevertheless th a t no 
p ilo t sha ll be hereafter licensed to  oonduot ships 
b o th  above and below Gravesend.

Compulsory Pilotage (T rin ity House).
Penalty on masters of ships employing unlicensed pilots,

8  or acting as pilot,
via dnh ieo t to  any a lte ra tion  to  be made by  the  
3 7 ®;vSHouset  and to  the exemptions he re ina fter con. 

T r in ity  H o , d i tr io ta  0f  the T r in i ty  House w ith in
‘  the em pRym ent of p ilo ts  is  com pulsory are the 
Eondon d is tr ic ts , and the  T r in i ty  House o u tp o rt d is tr ic t, 
Lonaon u is t i , . and the  ma8te r  o f every ship
as 6  y  „a r t  o f su ch ld is tr ic t o r d is tr ic ts ,

qual“ fiedyp L t  has offered to  take  charge o£ 
T uchsh ip  or h a s m a d U  signa l fo r th a t purpose, e ither 
h im se lf p ilo ts  such ship w ith o u t possessing a certificate
h H in ,r h im  so to  do, or employs o r continues to  employ 
ena !u ,m U fi^d  person to  p ilo t her, sha ll fo r every such 
offence in  add ition  to  the penalty  hereinbefore specified, 
i f  the T r in ity  House c e r tify  in  w r it in g  under th e ir  com. 
“  “  „  A i  th a t the  prosecutor is  to  be a t lib e r ty  to  proceed 
^  the r e w v e ^  o f such a d d itiona l penalty , in cu r an 
additim iaJ penalty no t exceeding five pounds fo r  every 
f if ty  tons burden o f such ship.

Exem ptions fro m  compulsory pilo tage.
079 The fo llow in g  ships, when n o t ca rry in g  passengers 

shall be exempted from  com pulsory p ilo tage m  the
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London district, and in the T rin ity  House outport dis
tricts ; (that is to say,)

(1.) Ships employed in the coasting trade of the United 
Kingdom:

(2.) Ships of not more than sixty tons burden :
(3.) Ships trading to Boulogne or to any plaoe in E urope 

north of Boulogne:
(4.) Ships from Guernsey, Jersey, Alderney, Sark, or 

Man, whioh are wholly laden w ith stone being the 
produce of those islands :

(5.) Ships navigating within the lim its of the port to 
whioh they belong:

(6.) Ships passing through the limits of any pilotage 
district on their voyages between two places both 
situate out of such limits, and not being bound 
to any plaoe within suoh lim its nor anchoring 
therein.
Sa/ving of Owner’s and Master’s Rights.

Lim itation of liab ility  of owner where pilotage is 
compulsory.

388. No owner or master of any Bhip shall be answer- 
able to any person whatever for any loss or damage 
occasioned by the fault or incapacity of any qualified 
pilot aoting in charge of such ship, within any district 
where the employment of such pilot is oompulsory 
by law.

M ilw ard , Q.C. (with him Dr. W. O. F . P h i l l i- 
more) and Verney.—The pilotage of this vessel at 
the place in the London district (Merchant 
Shipping Aot 1854, 17 & 18 Yict. c. 104, s. 370) 
is oompulsory (Merchant Shipping Act 1854,17 & 
18 Viet. c. 104, s. 376); she had passengers on 
board, and therefore cannot claim exemption under 
sect. 379 of that Act, though Bhe is navigating 
withiii the limits of her own port, being above 
Gravesend, and therefore above Yantlett Creek 
also:

General Steam Navigation Company v. British and 
Colonial Steam Navigation Company, L. Rep. 4 
Ex. 230 ; L. Rep. 4 Ex. 238; 19 L. T. Rep. N. S. 
357 ; 20 L. T. Rep. N. S. 581.

She is not exempt under sect. 353 of the same 
Act, for that section preserves only the exceptions 
existing at the time it was passed ; that is, those 
existing under 6 Geo. 4, c. 125. Sect. 59 of that 
Act, only excepts ships “ whilst within the limits of 
the port or place to which she belongs ” when 
that port or place is not “ a port or place in rela
tion to which particular provision hath heretofore 
been made by any Act or Acts of Parliament, or 
by any charter or charters for the appointment of 
pilots.” Therefore, if London is a port or place 
for which previous to that Act particular provi
sion had been made for the appointment of pilots, 
whether their employment was compulsory or not, 
this vessel cannot be exempt under that section. 
I  have proved the existence of a charter for the 
appointment of pilots in that place, and it is 
recited in the preamble of the Act (uh i sup.), 
together with previous statutes having reference 
to it. The decision in The S te ttin  (Br. & Lush. 
199; 6 L. T. Rep. N. S. 613; 1 Mar. L. 0. O. S. 229) 
was given because this charter and the Act relating 
to it were not brought to the notice of the learned 
judge. He is reported in the report of the case in 
the L aw  T imes Reports to have said: “ I  am 
aware of no such Acs of Parliament, and no such 
Aot has been mentioned, so I  must conclude there 
is none.” I  have shown that there was such an 
Aot (59 Geo, 3, c. 39) recited in the preamble to 
the very Act (6 Geo. 4, c. 125), in which that 
provision is made, and which was therefore in 
operation at the time the latter statute was made. 
When any such particular provision as is required 
by the Btatute was brought to the notice of the

learned judge, he decided that it was a bar to the 
exception :

The Killarney, Lush. 427 ; 6 L. T. Rep. N. S. 908 
1 Mar. L. C. O. S. 238.

That case is precisely similar to this, with the 
exception that the port or place is there Goole, and 
here London. The other leading cases on the 
subject of pilotage are not in point, as the exemp
tions claimed in The E a r l o f A uckland  (1 Lush. 
164; 3 L. T. Rep. N . S. 786; 1 Mar. L. C. 27, 
177); Reg. v. Sta in ton  (8 E. & B. 445), and The 
Moselle (32 L. T. Rep. N . 8. 572), were on the 
grouud that the carriage of passengers (sect. 379 
Merchant Shipping Act 1854) did not necessitate 
the employment of a pilot by a vessel exempted 
under sect. 59 of 6 Geo. 4, c. 125, by reason of 
being engaged in a particular trade.

E . O. Clarkson.—The decision in The S te ttin  
(uhi sup.) was based on sect. 59 of 6 Geo. 4, c. 125, 
and therefore the statute was before the learned 
judge; that being so, it was not necessary to give 
evidence of the charter, as it is recited in the Act. 
The real ground of the decision in The S tettin  
(uhi sup.) was, that though special provisions are 
made for the appointment of pilots by the Trinity 
House by the charter, and the employment of 
such pilots is rendered compulsory by the Act 
with certain exemptions, the charter and Act 
only relate to certain districts of which the Lon
don district is one, and not to the port of London ; 
therefore this ship is exempt from compulsory 
pilotage because she is within the port (London) 
to which she belongs, such not being a port for 
which any particular provision is made. I t  is 
true that there were special provisions at the place 
where she happened to be, but this place was for 
pilotage purposes on the river Thames, and the ship 
cannot be said to belong to the river Thames. 
The K illa rn e y  (uh i sup.) is decided on the express 
grounds that the port in which she was, and to 
whioh she belonged, was a port for which particular 
provisions were made. The S te ttin  (ubi sup.) was 
followed by the Lord Chief Baron in the General 
Steam N aviga tion  Company v. B rit is h  and Colo
n ia l Steam, Navigation Company L. Rep. 3 Ex. 
330; 19 L. T. Rep. N . S. 357), and there the 
charter of James I I .  and the Acts making pilotage 
compulsory were specially referred to. There was 
a general provision for pilotage in the river 
Thames and waters adjacent thereto, but no 
“ particular provision ” has been made for the 
“ port” of London to which this vessel belongs; 
she therefore is exempt from the necessity of 
carrying a pilot, as being “ within the limits of the 
port or place to which she belongs ” sect. 59, 6, 
Geo. 4, c. 125).

Sir R. Phillimobe.—This is a case in which the 
court, if it  had the option, would not choosp to 
decide where the statutes are so very conflicting 
upon the question; but I  have no option of my 
own.

By sect. 376 of the Merchant Shipping Act 1854 
(17 & 18 Viet. c. 104), it  is enacted that “ subject to 
any alteration to be made by the Trinity House, and 
to the exceptions hereinafter contained, the pilot
age districts of the Trinity House,within which the 
employment of pilots is compulsory, are the 
London district ” . . . . Then sect. 370 of the 
same Act deflnes the London district as follows : 
[His Lordship here read sect. 370 (1) u h i awp.] 
Now it is admitted that tbe collision took place in
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the river Thames above Gravesend. If , therefore, 1 
that statute (the Merchant Shipping Act 1854) 
stood atone, the law would be tolerably clear that 
as that vessel had passengers on board, and could 
not therefore take advantage of the exemptions 
given by sect. 379, a pilot would be compulsorily 
employed on board her when within these waters. 
But the question really turns on the construction 
of the Pilotage Act 1825 (6 Geo. 4, c. 125).

I t  has been shown to me that there is a charter of 
the Trinity House, which was in existence prior to 
the passing of that Act, making provisions for the 
appointment of pilots at the place where the colli
sion happened. The question is whether that is a 
“ particular provision ” to satisfy the require
ments of sect. 59 of the statute, qualifying the 
exemption given to vessels when within the 
limits of their own port, as this vessel was. I  
am of opinion that it is.

The point was before my learned predecessor 
twice, once in the case of The K illa rn e y  (Lush. 
427;^ 6 L. T. Rep. N . L. 908; I  Mar. L. 0.
0. S. 238), and once in the case of The ¡Stettin 
(Br. & Lush. 199; 6 L. T. Rep. N . S. 613;
1 Mar. L. C. 0 . S. 229); and what surprises me 
is, that when the whole of the subject-matter 
was discussed, no reference to the former case 
was made in the latter. In  The K illa rn e y  (ubi 
sup.) Dr. Lushington says, speaking of the exemp
tion from compulsory pilotage: “ One of these 
exemptions (the only one at all applicable to this 
case) is that a master may pilot his own ship 
whilst the same is within the limits of the port or 
place to which she belongs. Here the K illa rn ey  
was in Goole, the port to which she belonged, and 
accordingly this case would appear to be within 
the exemption, and the pilotage would be volun
tary only. But there is an exception to this 
exemption, for the section goes on to say, ‘ the 
same,’ that is ‘ the port or place, not being a 
port or place in relation to which particular pro
vision has heretofore been made by any Act or Acts 
of Parliament, or by any charter or charters 
for the appointment of pilots.’ The whole case, 
therefoio, comes to this: Had any particular 
Provision been made in relation to Goole before 
the year 1826 by any Act of Parliament or by any 
charters for the appointment of pilots? I f  there 
had been, the exemption just mentioned did not 
attach, and the pilotage was compulsory,” Then 
he went on to say that there was an Act of Par
liament which brought Goole within the opera
tion of the exception in the statute. So in the 
case of The S te ttin  (ubi sup.) he is reported 
as saying, in the report of the case in the Mar. 
Law Oases and L aw  T im e s  R eports : 111 am 
Well awaro that to put one construction upon 
fhe 59th seotion of the Pilot Act, and another 
cpon the 379th section of the Merchant Shipping 
■̂ ct, tends to create some confusion; but I  
cannot help myself, for the Legislature has 
used different expressions, as I  think conveying 

liferent meanings. Then follow the words, ‘ the 
Kame not being a port or place in relation to which 
particular provision has heretofore been made by 
Act oE Parliament. . . .’ Now, I  am aware of no 
Buch Act of Parliament, and no such Act has been 
caentioned, so I  must conclude by this there is 

°ne. The result is that I  must hold that the 
® earner was exempt from compulsory pilotage. ’ 

i t  there is no reference to the charter in that 
ase> and it is more than probable that it never

was brought to the judge’s attention on that occa
sion, and it does not appear to have been present 
to his mind. I  feel some difficulty in discovering 
why the decision in The K illa rn e y  (ubi sup.) is not 
referred to in the case of The S tettin  (ub i sup.). 
There is one more case referred to which I  ought 
not to pass by, that is thecaseof The General Steam 
N aviga tion  Company v. The B rit is h  and Colonial 
Steam N avigation Company (ub i sup.). I  am unable 
to extract any assistance from that case, and I  
find myself rather perplexed in reading the judg
ments, which are conflicting on almost all points, 
therefore I  must put that case on one side.

Upon the whole, I  am of opinion that it is proved 
in this case that the pilotage was compulsory, the 
locus in  quo being a “ place ” which is excepted 
from the more general exemption given by the 
statute. The case is one in which it is very diffi
cult to find one’s way with satisfaction; but I  
shall hold that in this case there was a pilot by 
compulsion of law.

M ilw ard , Q.C. asked for costs.—We only relied on 
the pilotage being compulsory, having admitted 
that the collision was caused by the negligence of 
the pilot in charge of our ship. We therefore have 
succeeded on the only issue before the court, and 
are entitled to our costs :

The R oyal Charter, L. Rep. 2 Ad. & E. 362 ; 3 Mar.
Law Cas. O. S. 262.

Sir R. Phillimore.—The question has been 
one of such complexity, and the opinion which I  
have formed being contrary to that expressed by 
my learned predecessor in The S tettin (ub i sup.), 
1 think the plaintiffs were justified in coming here, 
and I  shall make no order as to costs.

Solicitors for plaintiffs, owners of the Nelson, 
Lowless and Co.

Solicitors for defendants, owners of the Hankow,
Cooper and Co.

A p r i l 7 and 8, 1879.
(Before Sir R. Phillimore and T rinity M asters.)

T he M ary H ounsell.
Damage— Collision—Lights— Infringem ent— P ilo t  

vessel— Vessel in  tow— Regulations fo r  prevent
ing collision at sea—A rtic le  5 and  8—36 &  37 
Viet. c. 85, s. 17.

A  sailing vessel o f any description when m  tow is 
bound to carry at n igh t the two coloured side lights 
prescribed by Articles 3 and 5. The white mast
head ligh t prescribed by A rtic le  8 fo r  sa iling p ilo t 
vessels is only to be carried by those boats when 
independent, and not in  tow o f any other vessel. 

A  sailing vessel, and, semble.any other vessel, towing 
another vessel, is  responsible fo r  the lights carried  
by both vessels being in  accordance w ith  the regu
lations, and an infringem ent by the towed vessel 
brings the towing vessel w ith in  the scope o f sect. 
17 o f the Merchant Shipping Act 1873.

T his was an action for damages by collision 
brought by the owners of the British brigantine 
Bessie against the British brigantine M ary  
Hounsell. The owner of the M ary  Hounsell 
counter-claimed against the Bessie for the 
damages sustained by their vessel in the same

The Bessie was bound from Cardiff to Cadiz with 
a cargo of coals. The M ary  Hounsell from 
Youghal to Llanelly in ballast. The collision
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occurred on the 23rd Feb. 1879, off Barry Island, 
in the Bristol Channel, about 6.45 p.m.

The case for the Bessie was that, the wind being 
N.N.W ., and the weather cloudy, but clear, she 
was sailing close hauled on the starboard tack, 
heading W. by N., and making four or five knots, 
and that she had a pilot on board, whose boat was 
in tow astern of the Bessie, and had her own sails 
set as well; that she observed a red light on her port 
bow; that as the vessel exhibiting it approached 
the red light was obscured, and a green light 
became visible; that the helm of the Bessie was 
ported, and the other vessel hailed to port, but 
the collision took place, the other vessel, which 
proved to be the M ary  Hounsell, with her stem 
striking the Bessie on her port bow with such 
violence that the Bessie soon after sunk.

The lights exhibited by the Bessie were the 
ordinary regulation sailing lights for a vessel 
under sail (Art. 5), and the pilot boat in tow 
astern of her had the white light prescribed (Art. 8) 
for sailing pilot vessels.

The case for the M ary  Hounsell was that, the 
wind being N.E. by N., and the weather clear and 
dark, she was sailing by the wind on the port 
tack, heading E. by S. half S., making about four 
knots; that she observed the red and green 
lights of the Bessie, and the white light of the 
pilot boat about half a point on the starboard 
bow ; that she supposed the lights to be those of a 
steamer (Art. 3), and held her course, until the 
Bessie, whose red light had been obscured for 
Borne time, rendered a collision imminent by 
porting; that the M ary  Hounsell then put her 
helm hard down, but the collision nevertheless 
happened.

I t  was proved that the pilot on board the Bessie 
had no certificate as a pilot, and that there was no 
one on board of or belonging to the pilot boat who 
had a certificate, that the persons using her were 
in the habit of piloting vesBels in the absence of 
certificated pilots, and were in the habit of exhibit
ing the light prescribed for pilot boatB (Art. 8). 
They had not on the occasion of the collision 
exhibited the flare-up light spoken of in the latter 
part of Article 8, within fifteen minutes, or at all.

The argument principally turned upon the true 
direction of the wind, as affecting the question of 
the credibility of the witnesses on either side as 
to their vessel being close-hauled, and on the 
question of lights, as to whether those carried by 
the Bessie and the pilot boat in tow were proper 
under the circumstances ; and if not, whether by 
the exhibition of them the Bessie was to be held to 
blame for the collision.

The articles and sections of the Act referred to 
are as follows:
Merchant Shipping Act 1862 (25 &  26 Fief. c. 63).

Table (C).
Regulations for preventing collisions at sea—Rules con

cerning lights.
A rt. 2. The lights mentioned in the following artioles, 

numbered 3, 4, 5, 6, 7, 8, and 9, and no others, shall be 
carried in  a ll weathers, from sunset to sunrise.

Lights with steam ships.
A rt. 8. Sea-going steam ships when underweigh Bhall 

carry :
(a) At the foremost head, a bright white light, so fixed 

as to show an uniform and unbroken light over an 
arc of the horizon of twenty points of the com
pass, so fixed as to throw the light ten points on 
each side of the ship, viz., from right ahead to

two points abaft the beam on either side, and of 
such a character as to bo visible on a dark night, 
with a clear atmosphere, at a distance of at least 
five miles. , .

(b) On the starboard side, a green light, so constructed 
as to show an uniform and unbroken light over an 
arc of the horizon of ten points of the compass, 
so fixed as to throw the light from righ t ahead to 
two points abaft the beam on the starboard side, 
and of such a character as to be visible on a dark 
night, with a clear atmosphere, at a distanoe of at 
least two miles.

(c) On the port side, a red light, so constructed as to
show an uniform and unbroken ligh t over an arc 
of the horizon of ten points of the compass, so 
fixed as to throw the light from right ahead to 
two points abaft the beam on the port side, and of 
snoh a character as to be visible on a dark night, 
with a clear atmosphere, at a distanoe of at least 
two miles. , ,, , . . .

(d) The said green and red side lights shall be fatted 
w ith inboard screens, projecting at least three 
feet forward from the light so as to prevent these 
lights from being seen across the bow.

Light for steam tugs.
Art. 4. Steam ships, when towing other ships, shall 

carry two bright white mast-head lights vertically, in 
addition to their Bide lights, so as to distinguish them 
from other steam Bhips. Eaoh of these mast-head kg*” '8 
shall be of the same construction and character as the 
mast-head lights which other steam ships are required to
carry.

Lights for sailing ships.
Art. 5. Sailing ships under weigh, or being towed, 

shall carry the same lights as steam ships under weigh 
with the exception of the white mast-head lights, which 
they shall never carry.

Lights for pilot vessels.
Art. 8. Sailing pilot vessels Bhall not carry the lights 

required for other sailing vessels, but shall oarry a white 
light at the mast-head, visible all round the horizon and 
shall also exhibit a flare-up light every fifteen minutes.

The Merchant Shipping Act 1873 (36 & 37 
Viet. c. 85, s. 17):

I f  in  any case of collision i t  is proved to the court 
before which the case is tried that any of the regulations 
contained in  or made under the Merchant Shipping Acts 
1854 to 1873 has been infringed, the ships by whioh such 
regulation has been infringed shall be deemed to be in 
fault, unless i t  be shown, to the satisfaction of ^«cou rt, 
that the circumstances of the case made departure from 
the regulation necessary.

D r. W. G. F . Phillim ore  (with him B utt, Q.C.) 
for the plaintiffs, owners of the Bessie.— We were 
justified in what we d id ; being on the starboard 
tack close-hauled we were bound to keep our 
course, and we did so until by the action ot the 
M ary Hounsell a collision became inevitable, when 
we threw ourselves into the wind, which was the 
proper course to pursue :

The Mamion, 27 L. T. Rep. N. S. 255 ; 1 Asp. Mar. 
t n  a . 19

I f  the pilot boat exhibited a wrong light we 
cannot be held to blame under the Merchant 
Shipping Act 1873, s. 17, lor that is a penal 
enactment and confined to the ship guilty ot an 
infringement of the regulations ; it  cannot be said 
that the Bessie infringed the regulations. Ihere 
is no special provision lor sailing vessels towing, as 
there is for steamers under Art. 4; we therefore had 
only to obey Art. 5, and wo have done so. But 
the pilot boat exhibiteddier proper light. To make 
a vessel a pilot boat, it is not necessary to carry 
licensed pilots: it is enough if those on board of 
her are and act as pilots ( The Golumbus, 2 
Hagg. 178, note), and the fact that at the time of 
the collision there was no one on board who could
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aot as pilot, does rot alter the case, for the role as 
to lights attaches to the character of the vessel, 
rot to the condition in which she may happen to 
be. This is shown by the article relating to 
fishing boats lights (Art. 9), where, when the 
nature of the light to be exhibited depends on the 
condition of the vessel, it is so stated. “ Sailing ” 
in Art. 8 refers only to the character of the vessel as 
opposed to a steam vessel or a rowing boat, not to 
the way in which she is progressing, or the fact of 
her progressing at all; this is shown by the inter
pretation which has been put on Art. 5 universally, 
where it haB been held that a vessel tripping 
her anchor, but not yet under weigh, has to 
carry the lights for a “ sailing ” ship or a 
“ steamship ” as the case may be.

M ilw a rd , Q.C. for defendants, owners of the 
M ary  Hounsell.—The boat is not a pilot boat at 
all. I f  she ever was a pilot boat she was at this 
time functus officio, as she had no professing pilots 
to give to ships in want of them. But, even as
suming that under any circumstances she would 
be entitled to show the lights of a pilot boat under 
Article 8, she could not do so when in tow. 
Article 5 is the article which governs the case; 
there can be no question but that, whether pilot 
boat or not, she was a sailing vessel, and as such, 
and in tow, she is bound by Article 2 to exhibit 
the side lights prescribed by Articles 3 and 5, and 
no others; by showing a white mast head light, she 
has infringed the provisions of all three of those 
articles, and there can be no question but that 
that infringementmight, as in fact it did, cause or 
contribute to the collision ; the lights shown by 
these two vessels would resemble those of a 
steamer, and so induce us to continue our course 
(Article 18) in the expectation that she would alter 
hers (Article 15).

Dr. P h illim o re  in reply.
Sir R obert P h il l im o r e , after consultation with 

the Trinity Masters.—I  am of opinion that the 
Bessie, with the pilot cntter attached to her by a 
rope, must be considered in the application of the 
navigation rules as one vessel; and I  am of 
opinion, and the Elder Brethren agree with me, 
that the white light which the pilot vessel carried 
might have been a misleading light. Whether 
the 5th article or the 8th article applies, it 
appears to me that either is hostile to the case 
set up on the part of the Bessie. I f  the 5th 
article applies— i.e., if  the pilot cutter was a ship 
“ under weigh or being towed ”—she falls under 
fhe express provision of the article, which goes 
on to say that she “ shall never carry ” a white 
mast-head light. But if she falls under the 8th 
article, that article says, “ Sailing pilot vessels 
shall not carry the lights required for other sail- 
lng vessels, but shall carry a white light at the 
mast head, visible all round the horizon,” and in 
my opinion contemplates the ease of a pilot vessel, 
?°t being towed by another vessel, but in an 
independent condition, and in that case the light 
yrould not be misleading. I t  appears, therefore, 
fhat the cutter was to blame for showing this 
white light, and the other vessel, the Bessie, was 
fo blame for allowing herself to proceed with 
‘‘hree lights on or connected with herBelf, and if 
so, there was an infringement of the regulations 
iT^er the Merchant Shipping Act 1862. The 

section of the Merchant Shipping Act 
ld '3 (36 &  37 Viet. c. 85) enacts that “ the

[A dm .

ship by which such regulation has been in
fringed shall be deemed to be in fault, unless 
it be shown to the satisfaction of the court 
that the circumstances of the case made de
parture from the regulation necessary.” There 
are no circumstances in this case that “ made a 
departure from the regulation necessary,” and a 
construction has been put upon these words by 
the Privy Council, namely, “ I f  by possibility 
the infringement of the regulation could be con
tributory to the collision” (The Fanny M . O arvill, 
2 Asp. Mar. Law Cas. 565; 32 L. T. Rep. 
N. S. 646), the ship shall be deemed to be in 
default; I  therefore pronounce the Bessie in 
fault for towing the other vessel exhibiting a 
white light. The next question is this, whether 
the M a ry  Hounsell is not also to blame P and 
after conference with the Elder Brethren on this 
point we are all of opinion that tbe story told by 
the Bessie is the true story, and that she was 
heading W . by N., and was close-hauled on the 
starboard tack, and that the M ary  Hounsell had 
the wind free, and ought to have got out nf the 
way, which she did not do. The evidence pre
ponderates greatly in favour of the story of the 
Bessie. I  ought to observe that the man at the 
helm of the M a ry  Hounsell, greatly prevaricated. 
On the whole the evidence preponderates in favour 
of the fact that the Bessie was close-hauled on 
the starboard tack, while the M ary  Hounsell had 
the wind free ; I  therefore pronounce tbe M ary  
Hounsell also to blame. Tho result will therefore 
be that the damages will be divided, and no order 
will bo made as to costs.

Solicitors for plaintiffs, owners of the Bessie, 
Stokes, Saunders, and Stokes.

Solicitors for defendants, owners of the M ary  
Hounsell, Ingledew, Ince, and Greening, agents for 
Ingledew, Ince, and Vachell, Cardiff.

(Before Sir R. P h il l im o r e .)

A p r il 4 and 5,1879.
M ud  H opper, N o. 4.

Salvage—Damage to salvor—Demurrage. 
Where a vessel in  rendering salvage service sustains 

damage w ithou t negligence on her p a rt, she is 
entitled to he repaid f o r  such damage, and fo r  
demurrage during repairs by the owners o f the 
vessel salved.

T hese were consolidated actions of salvage 
brought by the owners of steam tug Lo rd  Lyon  
and the steam tug Toiler, to recover salvage reward 
for services rendered to M ud Hopper No. 4, a steam 
barge, the property of the Mersey Docks and Har
bour Board. The Hopper was coming out of the 
SandonDoek Basin into the Mersey, when she came 
into collision with a large steamship, the Neera, 
which cut the Hopper nearly in two, and the two 
vessels remained fast together. The two tugs 
towed the Hopper clear, and she, being kept afloat 
by her water-tight compartments, was, by the 
tugs, put ashore at Seacombe, on the Mersey, and 
afterwards taken into the docks and repaired. In  
rendering tbe service the Lo rd  Lyon, without any 
negligence on her part, sustained damage; in her 
statement of claim she claimed 781. for the damage 
and four days demurrage at the rate of 251. a day. 
A t the hearing the plaintiffs tendered evidence to 
shew the amount of the damage and the rate of
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demurrage; the evidence as to the latter being a 
letter from the defendants’ solicitor admitting that 
60Z. would be a fair amount of demurrage; this 
latter sum the plaintiffs were willing to accept.

There also was, in another action heard at the 
same time, a claim by the same tugs against the 
Neera for salvage reward.

B utt, Q.O. {G ully, Q.C. and J. P . A sp ina ll with 
him) objected to the admission of the evidence as 
to the demurrage on the ground that such evidence 
was never allowed by the court which gave its 
award in a lump sum to cover all such claims. 
The service was rendored without much risk or 
danger.

P hillim ore  (Goldney with him), for the Lord  
Lyon, contended that demurrage was part of the 
damages sustained in rendering the service, and 
was always allowed in Buch cases.

M ilw ard , Q.O. arid Clarkson for the Toiler. 
M ylu rg h  and Stewart for the Neera.
Sir R. P h il l im o r e .—There is no doubt a salvage 

service was rendered to both vessels. The con
tention that the demurrage is not to be allowed to 
the Lo rd  Lyon, I  cannot accede to, and I  may 
say at once that the sum—which is not to be in
cluded in the amount given as reward for salvage, 
but is to be considered as paid for repairs and de
murrage—amounts to 1381. (781. for damage and 
601. for demurrage). The vessels whilst fast 
together were in a position of danger to them- 
pelves and to the navigation o£ the river, but 
there was no danger to the salvors. I  award 5601. 
beyond the 1381. above-mentioned, 3721. to be 
paid by the Neera, 1881. to be paid by the Hopper.

Solicitor for the owners of the Lo rd  Lyon, J. W, 
Carr.

Solicitors for the owners of the Toiler, Stone, 
and Fletcher.

Solicitor for the owners of the Mersey Docks 
and Harbour Board, A . T. Squarey.

Solicitors for the owner of the Neera, F ie ld  
and Weighlman.

Tuesday, A p r i l 8,1879.
T he  E id e r .

Go-ownership accounts— Settlement o f—Not after 
date o f w r i t—Agent— B ig h t o f action— A dm ira lty  
Court Act 1861, s. 8.

I n  an action brought by one co-owner o f a ship 
against the other co-owners under the A dm ira lty  
Court Act 1861, sect.8,fora settlement o f accounts 
between the co-owners, the p la in t if f  is entitled to 
a settlement o f such accounts only as are or ought 
to be rendered to the co-owners p r io r  to the date 
o f the w r it  in  the action, and cannot recover any 
sum due upon accounts, which in  the due course 
of the ship’s business could not be rendered to the 
co-owners u n t il a fter such date.

Where a ship’s accounts are rendered ha lf-yearly, 
a co-owner is not entitled to recover upon accounts 
rendered fo r  and at the end o f the ha lf-year in  
which the w r it  is  issued.

When a co-owner acts as ship’s agent (not managing 
owner) fo r  a coasting steamer at one o f her ports 
o f call, he cannot in  a co-ownership action fo r  
the settlement o f ship’s accounts recover amounts 
due to h im  as agent.

T h is  was an action brought in  rem, under the 
Admiralty Court Act 1861, s. 8, by William  
Holden, owner of sixteen 64th shares in the steam

ship E ider against that vessel and her other 
owners to obtain, as appeared by the indorsement 
on the writ (dated 24th Jan. 1878) :—1. An in
quiry into the conduct of the managing owner, 
Henry W ard; 2. An account of the earnings of 
the ship from the month of May 1871 to the date 
of writ, and a decree for payment of the amount 
that should appear due to him ; 3. A  sale, if 
necessary, of the shares of certain of the defen
dants.

In  his statement of claim (delivered April 2, 
1878) the plaintiff alleged that he had become 
owner of the said shares in the ship with the 
knowledge and consent of the defendant Ward 
upon the terms that he (the plaintiff) was 
to act as agent for the ship at Hull, between 
which place and Ipswich she was engaged in 
trading; and that he was to be paid for his 
agency at the rate of 5 per cent, on the gross 
freight inward and outward manifests and of 
the said vessel, that the plaintiff acted as such 
agent from Nov. 1875 until Jan. 1877, when he 
was wrongfully and improperly dismissed by the 
defendant Henry Ward, and thereby lost his com
mission ; and that the defendant Henry Ward 
managed the business of the vessel at Ipswich 
from May 1876 until the commencement of the 
action, and acted as managing owner thereof, 
and that it was his duty to render to the plaintiff 
from time to time true and correct accounts of the 
earnings and disbursements of the vessel, and of 
all charges aud matters relating to the business of 
the vessel at Ipswich, aud to pay over a proportion 
of the profits which became due to the plaintiff, but 
that the defendant Ward did not render true ac
counts but rendered incorrect accounts, and did 
not pay over to the plaintiff his share ofthe profits, 
and neglected to manage the business of the vessel 
with due Bkill, and managed her to his own ad
vantage, and to the plaintiff’s disadvantage, and 
caused her to be employed in a less profitable way 
than she might have been; and the plaintiff 
claimed—first, an inquiry into the accounts of the 
earnings and disbursements of the said vessel 
from the 19th May to the then present time, and 
concerning the commission payable to the plaintiff 
as such agent at Hull as aforesaid ; 2nd, an in
quiry into the conduct of the defendant, H. Ward, 
the managing owner, touching the matters alleged 
as to the employment of the vessel; third, a 
decree for the payment to the plaintiff of such 
sums as might be found due to him on a true 
statement of accounts ; fourthly, a decree for such 
damages as the court might think fit to award in 
respect of the wrongful acts complained.

Upon this statement of claim being delivered, 
the defendants took out a summons, to strike out 
so much of it as related to the claim for wrongful 
dismissal of the plaintiff from his agency as being 
embarrassing, and the Registrar on the hearing of 
the summons struck out all such portions of the 
statement of claim as related to such agency and 
the dismissal, on the ground that the court having 
no jurisdiction in  rem over a claim for the 
wrongful dismissal of an agent, the statement of 
claim was in this respect embarrassing.

The statement of defence thereupon delivered 
alleged that the accounts of the ship were made up 
half yearly by the defendant Ward, and that he 
had duly rendered them to the plaintiff and the 
other owners within a reasonable time, and that if 
there had been any delay it had been occasioned
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by the plaintiff not sending to the defendant the 
accounts of the Hull agency for a long and un
reasonable tim e; that nothing was duo to the 
plaintiff as his share of profits of the vessel, but 
°n the accounts the plaintiff owed money to de
fendant Ward; that the ship’s business and 
employment had been properly managed, and by 
waj of counter-claim the defendant Ward alleged 
that the plaintiff, as owner of the said shares, was 
indebted to the said defendant Ward on a balance 
of co-ownership accounts between them; and 
the defendant Ward claimed a reference to the 
registrar and merchants, and judgment for the 
amount found due with costs. Upon this issue 
was joined.

On the 26th Oct. 1878 the parties agreed that 
all questions raised by the pleadings should be 
referred to the registrar, assisted by merchants, to 
report thereon, and that as to any question raised 
by the pleadings which either party was entitled 
to have tried by the court the action should, after 
the filing of the said report, proceed in the ordi
nary manner. An order of reference was made m 
the terms of this agreement, and the reference was 
heard on Dec. 16,1878, Jan. 4 and 11, 1879.

The defendant, Ward, filed no accounts at the 
reference, alleging that he had rendered to the 
plaintiff sufficient accounts. The plaintiff filed 
such co-ownership accounts as had been delivered 
to him by Ward, including all the half yearly 
accounts from May 1876 to Dec. 1877, and the 
account for the half year ending June 30, 1878, 
and also filed the agency accounts rendered to him 
by Ward showing the amounts due to him as agent 
at Hull. A t the reference it was contended, on 
behalf of the plaintiff, that he was entitled to have 
all accounts investigated up to the date of the 
hearing of the reference, and, hence, that he was 
entitled to go into the accounts for the half year 
ending June 30th, 1878; for the defendants it was 
objected that no accounts could be investigated 
fo the delivery of which the plaintiff waB not 
entitled prior to the date of the writ, and that the 
Plaintiff could only recover in this action such 
sums as appeared due upon accounts deliverable 
before action brought, i.e., before Jan. 24, 1878. 
1 he registrar upheld the defendant’s objection and 
declined to investigate the accounts for the halt 
year ending June 30th, 1878.

The plaintiff also claimed at the conference to 
be entitled to have his H ull agency accounts 
settled by the registrar and to recover in this 
action the amount found due to him upon these 
accounts ; the defendants admitted the necessity 
°r the investigation of the agency accounts, the 

amount due to the plaintiff upon them being a 
becessary figure for the settlement of the co- 
ovrnership accounts, but the defendants disputed 
ho plaintiff’s right to recover in this action as 

agent or in any other way than as a co-owner.
Un the 22nd March 1879 the Registrar made his 

i^Port, and after setting out the facts, said : — 
T *i“.0 result of this prolonged investigation, which

fhink by a little moderation and sound judgment 
°n the part of the plaintiff might easily have been 
^Voided, is as appears by the schedule that there 
3 due from the plaintiff to the defendant on the 

°o-ownership account the sum of I l f .  2s. 3d. The 
amount due to him as agent, including his com- 
mission, is 52Z. 5s.; if, therefore, his share of the 
,?8s 0n the profit and loss account be deducted, 
be balance due to him as agent will be further

[A dm.

reduced to 41f. 2s. 9d. Under the circumstances 
therebv stated above, as the plaintiff has failed to 
establish any of the grounds of complaint urged 
on his behalf against the defendants, I  am of 
opinion that there was no adequate cause for 
the lengthened inquiry which has taken place 
before me and the merchant by whom I  have been 
assisted, and that the costs of such inquiry ought 
to be paid by Mr. Holden, the plaintiff.”

On the 26th March 1879 the plaintiff gave 
notice that he should move the court for an order 
directing the defendants to pay the costs of the 
action and reference, and directing the registrar 
to add to the amount found to be due to the 
plaintiff the sum of 62f. 3s. 8d. admitted to be due 
to the plaintiff in the co-ownership account 
rendered on the 30th June 1878.

On the following day the defendants gave notice 
that they should move the court to confirm the 
registrar’s report, pronounce judgment in the 
defendants’ favour for the sum of 11Z. 2s. 3d., and 
condemn the plaintiff therein, and in the costs 
of the aotioD, reference, and that application.

A p r i l 8.— Gainsford Bruce for the plaintiff.
_Upon the account rendered to June 1878
there is a balance due to the plaintiff on the 
co-ownership account, which he is entitled to 
recover [S ir R. P h il l im o r e — I t  became duo 
after the date of writ, and how can you recover it 
in this action?] By the practice of the Court of 
Chancery, accounts are always settled up to the 
date of the chief clerk’s certificate (Darnells 
Chancery practice, 5th edit p. 1120 et seq.) I t  
would be a great hardship to drive the plaintiff to 
bring another action for this balance. Moreover, the 
registrar ha reported that there is a balance due 
to the plaintiff on the accounts prior to the date 
of writ, and on these grounds alone the plaintiff 
is entitled to his costs of the action and reference.

J  P. A sp ina ll for the defendants.—The plaintiff 
can recover in this action only what is due to him 
on the co-ownership accounts up to the date of 
writ, and as on these accounts the registrar has 
reported a balance against him, he cannot recover 
at all. The agency accounts were only inci
dentally gone into, and the balance found due 
upon them cannot be recovered in this action. I  
ask for judgment on the claim and counter-olaim 
with costs.

Bruce in reply.
Sir R. P h illim o r e — In  this case the writ 

appears to have been issued on Jan. 24, 1878, and 
the registrar by his report appears to have ravesti- 
gated all the co-ownership accounts due and 
rendered up to that date. Now the registrar has 
followed the invariable practice by so taking the 
accounts up to the date of writ and by refusing 
to take any subsequent accounts. In  fact, in all 
co-ownership actions in this court it has been the 
practice without exception, as I  am informed by the 
registrar, to lodge accounts up to the date of writ, 
and the registrar in dealing with them limits the 
taking of such accounts to the date of writ, 
so that the plaintiff cannot in any event recover 
anvthing which has become due after that date. 
This being the settled practice of the court, it is not 
likely to be altered, and I  should only depart from 
it if it was made clear to me that the practice was 
founded on a wrong principle ; but I  am of opinion 
that the practice is not founded on a wrong 
principle. Counsel for the plaintiff has referred

The E ider.
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to the practice of the Court of Chancery, but the 
Court of Admiralty has always had an independent 
practice of its own. I f  I  were to hold otherwise 
it might very well be that in the case of a vessel 
making weekly or monthly voyages, the accounts 
would never be finally settled and the registrar 
might be kept sitting de die in  diem, and the 
reference would never come to an end. I  shall 
not alter the practice of the court. The registrar 
has reported that there is a balance of 11?. 2s. 3d. 
due to the defendant on the co-ownership accounts, 
and as these were the only accounts referred to 
the registrar I  shall not disturb his report. The 
report therefore is confirmed, and I  give judg
ment for the defendants; and with regard to 
the costs the plaintiff must pay the costs of the 
action as well as the costs of the reference.

Solicitors for the plaintiff, Chester and Co.
Solicitor for the defendant, H . C. Coote.

A p r i l 24, 25, and M ay  20, 1879.
T h e  C i t y  o r  M a n c h e s t e r .

Practice— Costs— Cargo suing—Both to blame. 
Where an action is brought by owners o f 'cargo 

laden on board one ship against another ship fo r  
damages sustained by the cargo through collision  
between the ship in  which i t  is  laden and-that 
other vessel, and both vessels are found  to blame 

f o r  the collision ; the p la in tiffs  w i l l  recover the ir 
costs as well as h a lf  the ir damages fro m  the ship 
against which they have brought the ir action.

On the subject o f costs, The "Milan (Lush. 388; 
3 M ar. Law  Cas. O. S. 185) confirmed; and The 
Hibernia (2 Asp. M ar. Law  Cas. 454 ; 31 L . T. 
Hep. N . 8. 805) dissented from .

T h is  was a motion in a cause of damage by colli
sion, brought by the owners of cargo laden on 
board the Moselle, against the owners of the City  
o f Manchester. The cause was heard on the 24th 
and 25th April, when, by the judgment, both 
vessels were found to blame for the collision.

Benjam in, Q.C., P hillim ore  and Stubbs, for the 
plaintiffs, argued that, the action being by 
owners of cargo only, the Admiralty rule of 
dividing the damages between the two ships did 
not apply, and therefore, though admitting that 
this court would follow the decisions in The M ila n  
(3 Mar. Law CaB. 0 . S. 185 ; Lush 388) and other 
cases, yet formally asked for judgment against the 
C ity  o f Manchester for the whole amount, so as to 
give an opportunity for taking the case to the 
House of Lords.

B utt, Q.O. and Clarkson for the defendants.—  
The court will follow the decision of Dr. Lushington 
and the Privy Council.

Sir R. P h il l im o r e .—I  Bhall make the decree in 
accordance with the precedents in this court and 
the Privy Council both as to damages and costs.

M ay  20.—Dr. W. O. F . P h illim ore  moved 
that the court would condemn the C ity  o f M an
chester in the costs. He argued that, however the 
appeal as (to the amount of the damages was 
decided, whether The M ila n  (3 Mar. Law. Cas.
O. S. 185; Lush. 388) and other cases follow
ing it was overruled or not, the plaintiffs 
were, at all events, entitled to costs. I t  does 
not appear, that there is any settled practice 
where the action is by owners of cargoes and not

M a n c h e s t e r . [ A d m .

of ships, and the judgment declares that both ships 
are to blame. But the owners of cargo ought to 
get their costs; the cargo is at all events inno
cent, and they substantially succeed in their action, 
and are therefore entitled to their costs : (Order 
LV.) The question has in reality never been 
argued. [S ir R. P h il l im o r e .—I  am informed by 
the registrar that he has examined the records 
of the court, and finds that in The M ila n  
(Lush. 388) costs were given, but not in the 
subsequent cases of The H ibern ia  (3 Asp. Mar. 
Law Cas. 454; 31 L. T. Rep. N . S. 805) and 
The M a lta  (not reported).] That is to say, that 
there is no uniform practice; but for the future 
one uniform rule as to costs is to apply to all 
divisions of the High Court: (The Condor, 
s eepost; 40 L. T. Rep. N.S.442.) I f  the defendants 
had admitted their partial liability, but claimed 
a contribution as to half the damages from 
the owners of the Moselle, they might claim 
to have won in the issue, which would then 
have had to be tried between them and the owners 
of the Moselle; but we claim for damages occasioned 
to us by their negligence, and we have got 
damages, though not all we claimed. The case is 
different from that of an action by the owners of 
one ship against the owners of another, when both 
are found to blame, for then, after the damages 
of each are assessed in the registry, it may be found 
that tho half of the defendant’s damages, which the 
plaintiff has to pay, exceed in amount the half of 
the plaintiff’s to be paid by the defendant, and 
that, therefore, in the result the defendant re
covers on the balance, and therefore, whilst it is 
still uncertain whioh side in the result will have to 
pay, it is not inequitable that each should pay their 
own costs. Besides, both are wrong doers, and 
therefore disentitled to costs. But the case is not 
so with plaintiffs, who are owners of cargo; they 
are not to blame, and must, however the damages 
are assessed, pay nothing to, but recover half their 
total amount of damages from, the wrong-doing 
ship, against which they have brought their action.

E. C. Clarkson.— The Condor (see p o s t; 40 L. T. 
Rep. N . S. 442) is not meant togovern the discretion 
of the courts below, it only applies to the costs of 
appeals. The M ila n  (Lush. 388) was never argued 
as to the question of costs, therefore a decision 
given sub silentio  cannot guide the practice of the 
court. [S ir R. P h il l im o r e .—I  decided The M a lta  
(not reported) as following The H iberm ia  (31 L. T. 
Rep. N . S. 805), but it appears from the report,when 
my attention is directed to it, that the question 
was not argued in that case either.] I t  cannot be 
said that the cargo is in the teohnioal sense not 
to blame; it is identified with the ship on board 
which it is carried, at least as much as a passenger 
on an omnibus with the omnibus. Yet in such a 
case at common law the passenger was held to 
be so far identified as to be unable to recover from 
another omnibus for damage sustained in a colli
sion between them, and for which both drivers 
were to blame (Thorogood v. B ryan , 8 0. B. 115; 18 
L. J.836.C.P,), and therefore he certainly would not 
get his costs, and there is no reason why, because 
the peculiar practice of the Admiralty Court gives 
him half his damages, to which ho would not 
before the Judicature Act (36 & 37 Viet. c. 66, s. 
25, sub-sect. 9) have beenentitled in any other court, 
that practice Bhould still further ameliorate his 
condition by giving him his costs. The principle 
of Thorogood v. B ryan  has been lately approved
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in Armstrong v. The Lancashire and Yorkshire 
R a ilw ay  Company (L. Rep. 10 Ex. 47; 33 L. T. Rep. 
N. S. 228.) [Sir R. P h il l im o r b .—In  those eases 
it  is decided that the plaintiff recovers nothing, 
therefore he gets no costs ; here he recovers half 
from the defendants in this action, and the other 
half from the owners of the ship in which his 
cargo was carried.] That would depend on the 
terms of the contract of carriage in the charter- 
party and bill of lading. I t  is not possible to 
distinguish the case of the cargo from that of the 
ship in which it is laden, and if the ship were 
plaintiff in this action she could not recover costs; 
it is inequitable that she should be enabled to do 
so by setting up the owners of cargoes to fight the 
battle for her. The plaintiffs have sought to prove 
defendants wholly to blame for this collision, and 
they have failed; that was the issue they set up, 
and they have only proved half of it, and therefore 
are not entitled to costs.

Sir R. P h il l im o r b . — There is considerable 
obscurity in the question, owing to the diverse 
decisions both in this court and in the Privy 
Council; but, on consideration, I  think the decision 
in T h e M ila n  (Lush. 388) the most consistent with 
justice to the parties, and I  shall follow it, and 
the plaintiff will be entitled to his costs of action.

Stokes, Saunders and Stokes, plaintiffs’ soli
citors; Cellatly, Son, and W alton, defendants 
solicitors.

Supreme (fa rt of Jubiiatm
COURT OF APPEAL.

S ITT IN G S  A T L IN C O LN ’S IN N .
Reported by E . S. B oche, J . P . A s p im a ll , and F . W . B a ik e s , 

Eeqs., Barristers-at-Law .

Nov. 6, 1878, and March  22,1879.
(Before B a g g a l l a y , B r e t t , and C o tto n , L.JJ.)

C h a p m a n  v . R o y a l  N e t h e r l a n d s  S t e a m  N a v ig a 
t io n  C o m p a n y .

Steamship— C o llis ion— L im ita tio n  o f lia b ility  
Both vessels to blame— Merchant Shipping Act 
1854,8. 514— Merchant Shipp ing Act Amendment 
Act 1862, s. 54.

P la in t if f  was owner o f the steamship S., the 
defendants were owners o f the steamship V. and 
o f her cargo. A  collision had occurred between 
the two vessels, whereby the V. had been lost w ith  
her cargo. The S. was also damaged. In  an 
action in  the A d m ira lty  D iv is ion , both vessels had 
been fo u n d  to blame, and the ord inary  A dm ira lty  
ru le tvhere both vessels were to blame was ordered 
to applyt namely, that each was to pay h a lf the 
damage to the other. The owner o f the $. then 
took proceedings in  the Chancery D iv is ion  to 
obtain the benefit o f  the provision o f the Merchant 
Shipping Act, which enables shipowners to lim it  
the ir lia b ility  to a sum equal to 81. per ton o f the 
tonnage o f their ship. The loss on the V. and her 
cargo was about 28,000Z., and the lim it  o f lia b ility  
at 81. per ton o f the S. would be on ly  5200Z. The 
loss on the S. was about 40001. The owner o f the
S., while cla im ing to l im it  his own lia b ility  to 81. 
per ton, claimed nevertheless to recover h a lf  the 
damage sustained by his own vessel against the

owners o f the V,, which would make h im  liable  
fo r a balance o f about 3200Z. The owners o f the 
V. on the other hand claimed to have the two sets 
of damages firs t assessed, and the S.’s ha lf 
damage deducted fro m  the V. s h a lf  damage, and 
then contended that the owners o f the V. should 
prove against the S .fo r  the balance to the extent 
o f 81. per ton, which would make the p la in t if f  
liable to the f u l l  l im it  o f his lia b ility , namely 
52001.

Held, by Baggallay and Cotton, L .JJ . (reversing 
the decision o f Jessel, M .Il.), B rett, L .J . dissenting, 
that on the true construction o f the 54th section 
o f the Merchant Shipping (Amendment) Act 1862, 
there could be no set-off under the circumstances, 
that the p rinc ip le  advocated by the p la in t if f  was 
the correct one, and that the p ro o f m ust be fo r  the 
whole moiety o f the damage ascertained to have 
been sustained by each ship.

T h is  was an appeal by the plaintiff from a decision, 
of the Master of the Rolls in a suit for the limi
tation of the liability of shipowners in a case of 
collision, the crews of both vessels having been to 
blame.

The plaintiff was the owner of the steamship 
Savernake,4, the defendants, the Royal Nether
lands Steam Navigation Company, were the 
owners of the steamship Vesuvius, and the owners 
of her cargo.

On the 7th April 1876 a collision had occurred 
between the two vessels, whereby the Vesuvius 
had been sunk, and was lost, with her cargo. The 
Savernake was also damaged.

On the 22nd April an action for damages was 
commenced in the Admiralty Division by the 
owners of the Vesuvius against the owners of the 
Savernake, who defended the action, and put iu a 
counter-claim against the Vesuvius.

The action was tried on the 24th July 1876, 
before the judge of the Admiralty Division, who 
held both vessels to blame, and the ordinary 
Admiralty rule where both vessels were to blame 
was ordered to apply, namely, that eaoh was to 
pay half the damage to the other.

The owner of the Savernake thereupon com
menced the present action in the Chancery 
Division to obtain the benefit of the provision of 
the Merchant Shipping Act Amendment Act 1862,
s. 54, which enables shipowners (where there is no 
loss of life) to limit their liability to a sum equal to 
81. per ton of the tonnage of their ship. He claimed 
a declaration that he was only answerable in 
damages in respect of loss and damage to the. 
owners of the Vesuvius and her freight, the goods, 
effects, and merchandise, and other things, on 
board the said ship, to an aggregate amount not 
exceeding 5064Z., being the amount of 81. per ton 
on the gross registered tonnage of the Savernake, 
and for relief consequent on suoh declaration. 
The loss on the Vesuvius and her cargo was about 
28.000Z. and the limit of liability at 8Z. per ton of 
the Savernake would be only 5200Z. The loss on 
the Savernake was about 4000Z. The^ present 
plaintiff, the owner of the Savernake, while claim
ing to limit his own liability to 81. per ton, claimed, 
nevertheless, to recover half the damage sustained 
by his own ship against the owners of the Ve
suvius, which would make him liable for a balance 
of about 3200Z.

The owners of the Vesuvius, on the other hand, 
claimed to have the two sets of damages first as-
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sessed, and the Savernahe's half damage deducted 
from the Vesuvius's half damage, and then con
tended that the owners of the Vesuvius should 
prove against the Savernahe for the balance to 
the extent of 81. per ton, which would make the 
plaintiff liable to the full lim it of his liability, 
namely, 5200J.

On the 7th Aug. 1878 the case came before the 
Master of the Rolls, when he gave the following 
judgment, deciding in favour of the defendants, 
the owners of the Vesuvius.

J es sel , M.R.—I  will first of all give my view of 
what the meaning of the thing is, and then I  will 
see how far that view is consistent with the well- 
known forms of precedents.

When two BhiDS come into collision and both are 
in fault, one or the other can recover damages, and 
only one of the two, because the result of the action 
is that either the plaintiff or the defendant is to win 
something. That is the meaning of it. The con- 
seauence of the collision is, that damage being 
done to one or both vessels, the owner of one 
vessel can recover something from the other. 
The Admiralty rule in such a case is to take the 
amount of the damage done to each vessel, to add 
the amounts together, and to halve them, so that 
each owner is in te r se to bear half, and then to 
ascertain who is to pay to the other, and the 
monition finally issues for the balance.

That is all that is ever recovered in the action. 
Now let us look at what the statute provides:
“ Where any loss or damage is, by reason of the 
improper navigation of such ship as aforesaid, 
caused to any other ship or boat, or to any 
goods,” &c., the owners are not “ answerable 
in damages” beyond a certain amount. What 
were they then answerable for before the Judicature 
Act passed P They wero answerable for the 
balance. The other side could not have got from 
the Admiralty judge a monition for more than the 
balance. Since the passing of the Judicature Act 
is there any distinction P I f  there is, it is entirely 
in favour of the Bame view, because since then 
these things are no longer raised by cross-causes 
but by counter-claims. I t  is a mere question of 
procedure. What is to be done on that j udgment P 
What is the duty of the judge P I  think it is plain 
that that which was formerly called “ set-off ” is 
now a matter of right and duty, a right in the 
first party to pay and a duty in the judge to grant. 
That is perfectly clear when you look at the Act 
of Parliament, which is for the purpose of enabling 
the court to do complete justice. Is it complete 
justice to make one side pay and leave the other 
side without paying p The 24th section of the 
Judicature Act 1873, sub-sect. 3, says : “ The said 
courts respectively and every judge thereof shall 
also have power to grant to any defendant in 
respect of any equitable estate or right or other 
matter of equity, and also in respect of any 
legal estate, right, or title claimed or asserted 
by him, all such relief against any plaintiff 
or petitioner as such defendant shall have 
properly claimed by his pleading, and as the 
said courts respectively, or any judge thereof, 
might have granted in any suit instituted for that 
purpose by the same defendant against the same 
plaintiff or petitioner.” Nothing can be wider. 
“ A ll such relief ” shows it may be in diminution 
of the plaintiff’s claim, or it may be in excess of 
the plaintiff’s claim, but although it is no longer

to be a cross-action, the judge is to do complete 
justice between the parties. The 3rd rule of 
Order X IX .  says : “ A  defendant in an action may 
set off or set up, by way of counter-claim against 
the claim of the plaiutiff, any right or claim, 
whether such set-off or counter-claim sound in 
damages or not; and such set-off or counter
claim shall have the same effect as a statement of 
claim in a cross-action, so as to enable the court to 
pronounce a final judgment in the same action, 
both on the original and on the cross-claim.” 
And Order X X I I . ,  r. 10, says: “ Where in any 
aotion a Bet-off or counter-claim is established as 
a defence against the plaintiff’s claim, the court 
may, if the balance is in favour of the defendant, 
give judgment for the defendant for such balance, 
or m ay otherwise adjudge to the defendant such 
relief as he may be entitled to upon the merits of 
the case.” Now, I  am asked to make that word 
“ relief ” mean “ where he wins altogether,” but I  
decline to accept such interpretation. I t  may be 
in diminution of the plaintiff’s claim, as it is in the 
3rd sub-section of the 24th section of the Act of 
1873. The result therefore is this, that where it 
says, “ the oourt may adjudge,” it means “ the 
court shall,” and consequently where the question 
in the action is, who is to pay damages on account 
of the collision, the court is bound to see who is 
to pay on the balance, and to order for it. There
fore the result under the Judicature Act is the 
same as the practical result was before the Judi- 
cature Act, by reason of the judge only issuing 
the monition for the balance. The total result 
therefore, is this, that the mode of calculating the 
damages is what I  have stated, but the damages 
are calculated as the damages arising from the 
collision, payable by one party to the other, which 
is the balance in case both vessels are damaged.

Of course, in the case of only one vessel being 
damaged, there is only one payment in respect of 
that one vessel. That, I  think, is the fair view of 
the Act of Parliament—nob two losses, not two 
independent actions, and two separate independent 
rights, but the loss arising from the collision; and 
if you look at the Act you will find that there is 
nothing said about the person entitled to recover. 
I t  is only a limitation of the amount that the 
owner of the vessel is liable to pay. I t  appears to 
me a fallacy to say that the owner of that vessel 
is entitled co recover from the owner of the other ; 
on the contrary, he is liable to pay the balance and 
not entitled to recover. Although, by reason of 
some defective procedure, you may have a 
difficulty in making your demand effectual, 
it appears to me that is the substance  ̂ ot 
the matter, and all the rest is mere form. That 
being so, it  seems co me, as between the owners of 
the two vessels, the amount payable as damages 
to the owners of the Savernahe is the difference 
or balance of the two moieties ascertained in the 
way I  have indicated. So far as they are con
cerned they have a right to prove, and, as I  have 
already said, it does not make the owner of the 
Savernahe liable to pay beyond the 8L per ton, 
nor was it intended that he should pay more. 
Now, as regards the intention of the Legislature, 
I  think it is plain. Originally it was the value of 
the vessel, but there was inconvenience about 
that, and instead, this tonnage value was sub
stituted ; the theory being that, when the owner of 
the vessel gave up all he was entitled to, he 
should not pay more. That was the theory of the
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Legislature, and when you look at it in that 
light, it is quite clear he is not to be in a position 
to receive compensation for damage to his vessel, 
and at the same time not to pay compensation for 
damage done to the vessel of the other people. 
Clearly he is to get no profit, and he is to give up 
his vessel and freight, and that will be the result, 
according to the decision at which I  have arrived.

The plaintiff appealed, on the ground that, 
according to the true construction of sect. 54 of 
the Merchant Shipping Amendment Act 1862, 
the defendants should prove for a moiety, when 
ascertained, of the amount of damage sustained by 
the Vesuvius, without deducting a moiety of the 
amount of damage sustained by the Savernake.

The material facts and the nature and effect of 
the arguments are fully set out in the written 
judgments of their Lordships.

Davey, Q.C., Webster, Q.C., and Clarkson, for the 
appellant, cited

The North American, 1 Lush. 79; 5 Jur. N. S. 659 ;
The Singapore, L. Rep. 1 P. C. 378 ;
The Milan, 5 L. T. Rep. N. S. 590; 1 Lush. 388 ; 3 Mar. 

LawCas. O. S. 185;
The Saracen, 6 Moore P. C. C. 75 ;
Wahlberg v. Young,4 Asp. Mar. LawCas. 27n . ; 45 

L. J. 783, P. C. ;
The West Friesland, Swab. 456 ;
The Aurora, 1 Lush. 327 ;
Pritohard’s Digest, 591, 594 (2nd);
Merchant Shipping Act, 1854, s. 514 ;
Merohant Shipping Act Amendment Act 1862, s. 54.

B o ll, Q.C., and W. P h illim ore , for the owners of 
the Vesuvius, referred to

The Seringapatam, 2 W . Rob. 39 ;
Devaux v. Salvador, 4 Ad. & Ell. 531;
General Steam Navigation Company v. London and 

Edinburgh Shipping Company, 3 Asp. Mar. Law 
Cas. 454 ; 36 L. T. Rep. N. S. 743 ; L. Rep. 3 Ex. 
Div. 467.

B aggallay, L.J.—The question involved in this 
aPpeal has arisen under the following circum
stances :—On the 7th April, 1876, a collision took 
place between the steamship Savernake belonging 
to the plaintiffs, and the steamship Vesuvius belong
ing to the defendants. On the 22nd of the same 
month an action for damages was commenced in 
fhe Admiralty Division by the owners of the 
Vesuvius against the Savernake and her owners: 
fhe owners of the Savernake defended the action, 
aud putin a counter-claim against the owners of 
the Vesuvius. The action was tried on the 24th July 
1876, before the judge of the Admiralty Division, 
who held both vessels to blame, and condemned 
the owners of each in a moiety of the losses and 
damages sustained by the other; and it was re
ferred to the registrar of the Admiralty Division, 
assisted by merchants, to assess the amount of 
®uch damages respectively. The owners of the 
Savernake thereupon availed themselves of the 
Provisions of the Merchant Shipping Acts, and 
commenced the present action in the Chancery 
Division, claiming a declaration that they were 
not answerable in damages in respect of loss and 
damage to the Vesuvius and her freight, the 
goods, effects and merchandise, end other things 
on board the said ship, to an aggregate amount 
exceeding the sum of 50641., being the amount of 
81. per ton on the gross registered tonnage of the 
Savernake, and for relief consequent on such 
declaration. The defendants to the limitation 
action were the Steam Navigation Company

and the owners of a portion of the cargo which 
was on board the Vesuvius at the time of the col
lision. By an order of the Master of the Rolls 
leave was given to the plaintiffs to pay into 
court to the credit of the action the sum of 
52121. 3s, o d , being the amount of the aforesaid 
sum of 50641. together with interest thereon at 4 
per cent, per annum from the time of the colli
sion ; and on 20th Dec. 1876, 52121. 3s. 5d. was 
paid into court pursuant to such order. By the 
same order the defendants, the owners of the Vesu
vius, and the defendants, owners of the cargo, were 
restrained from farther prosecuting the proceed
ings commenced by them in the Admiralty Divi
sion against the owners of the Savernake, in re
spect of the collision, until judgment in the pre
sent action or further order, without prejudice to 
the continuance of the proceedings in the said 
division in respect of the counter-claim of the 
Savernake. On the 25th June 1877 judgment 
was given by the Master of the Rolls in the 
limitation action, and a declaration of limitation 
of the liability of the owners of the Savernake as 
claimed by them was made, and inquiries were 
directed for the purpose of ascertaining who were 
the persons entitled to the fund so paid into court 
and its accumulations, and in what proportions it 
ought to be distributed among the persons who 
should be found entitled; and the injunction 
awarded by the order of the 9th Dec. 1876 was 
continued until farther order against the de
fendants, the Steam Navigation Company. I t  
appears that the effect of the proceedings 
in the present action is to leave the damages 
in which the owners of the two ships have 
been respectively condemned to be assessed by 
the registrar and merchants under the order of 
the Admiralty Division of the 24th July 1876. In  
the course of the prosecution of the inquiries so 
directed by the Master of the Rolls, the defen
dants, the Steam Navigation Company, as owners 
of the Vesuvius, claimed to prove for the full 
amount of the losses and damage sustained by 
them by reason of the collision, or, in the alterna
tive, to prove for one moiety of such losses aud 
damage, less the moiety of such damage as should 
be found to be payable by them to the plaintiff in 
respect of the losses and damage sustained by the 
plaintiff, and to be paid pro ra ta  with the other 
claimants ont of the fund in court in respect of 
the amount for which they should be held entitled 
to prove. On the 7th Aug. 1878, the claims so as
serted by the defendants, together with certain other 
questions which had arisen in the course of the 
proceedings, were brought under the consideration 
of the Master of the Rolls, upon an agreed state
ment of facts : the first of the alternative claims 
of the company does not appear to have been 
pressed, at any rate it has not been supported in 
argument before us, and it is clearly untenable ; 
the second was opposed by the plaintiff, who 
insisted that the company ought to prove for a 
moiety, when ascertained, of the amount of damage 
sustained by the Vesuvius,, without deducting a 
moiety of the amount of damage sustained by the 
Savernake. I f  this contention of the plaintiff 
were to prevail it would leave him in a position to 
assert his claim against the owners of the Vesuvius 
for the amount, when ascertained, in which such 
owners have been condemned in respect of the 
damage occasioned by the Savernake by the impro
per navigation oE the Vesuvius. The Master of



110 MARITIME LAW CASES.

0!t. or A pp.] Chapman v . B oyal N ethbulands Steam N avigation Company. [C t. op A pp.

the Bolls decided in favour of the second of the 
alternative claims of the company, and from that 
decision the present appeal is brought. The 
owners of the Vesuvius have not asserted any 
claim to a limitation of their liability.

The question involved in the appeal is one of 
considerable importance, not only to the parties 
interested in the present action, but also as 
affecting the principle upon which the liabilities 
of shipowners are to be measured in cases where 
both ships are held to blame in respect of a colli
sion, and the owners of one or both claim a 
limitation of liability under the provisions of the 
Merchant Shipping Acts. I f  the contention of 
the respondents is well founded, the plaintiff, as 
owner of the Savernake, instead of having his 
liability limited to 81. per ton upon the registered 
tonnage of his ship, will also lose the amount in 
which, the owners of the Vesuvius have been con
demned, and will be in exactly the same position, 
as regards the amount of loss he will have to bear, 
as he would have been in bad he been held 
alone to blame, that is to say, he will have to pay 
the 81. per ton, and bear the loss of all the 
damage done to his own ship. The owners of the 
Vesuvius, on the other hand, by reason of their 
escaping the payment of the amount in which 
they have been condemned by deducting it 
from the amount in which the owner of 
the Savernake has been condemned, and proving 
for the balance only, will obtain payment in 
full of so much of the amount in which the 
owner of the Savernake has been condemned as is 
equal to the amount in which they have them
selves been condemned. The claimants in respect 
of cargo, Ac., are also benefited by the decision 
of the Master of the Bolls, inasmuch as the pro
portionate parts of the fund paid into court, to 
which they are entitled, will be increased in 
amount by the reduction of the proof of the 
owners of the Vesuvius, and we consequently find 
them siding with the company in opposing the 
appeal.

Now it certainly strikes one as impro
bable that such an apparently inequitable result 
should be in accordance with the true construc
tion of the Merchant Shipping Acts; but, if such 
be their true construction, we are bound to adopt 
and act upon it, however inequitable, in our 
opinion, the result may be. The question, there
fore, for present consideration is, whether the true 
construction of the Acts is that which the Master 
of the Bolls has adopted. W ith all respect for 
that learned judge, and for Lord Justice Brett, 
who is of opinion that the appeal should be dis
missed, I  think that the view contended for by 
the plaintiff is more in accordance with the true 
construction of the Merchant Shipping Act 1862, 
upon which, as it  seemB to me, the whole question 
turns.

The 54th section of that Act, so far as it 
is applicable to the case we are now considering, 
may be stated in the following terms : “ Where 
by reason of the improper navigation of any ship, 
but without the actualfault or privity of its owners, 
loss or damage is caused to any other ship, or to 
any goods on board such other ship, the owners of 
such first-mentioned ship shall not be answerable 
in damages, in respect of such loss or damage, to 
an aggregate amountexceeding 81. per ton of their 
own ship tonnage.” The aggregate, which is 
limited to 81. per ton, is made up of (1) damages in

respect of the loss or damage to the other ship, and 
(2) damages in respect of the loss ordamageto the 
goods on board such other ship; but, as regards 
both classes of damages, they are to be in respect 
of loss or damage occasioned by the improper 
navigation of the ship, whose owners claim the 
benefit of limited liability. What then are the 
damages to which the owners of the Vesuvius 
would be entitled in respect of the loss or damage 
occasioned to that ship by the improper naviga
tion of the Savernake, if no claim to limited 
liability had been made by the owner of the 
Savernake ? I t  appears to me that the damages 
to which, upon this hypothesis, the owners of the 
Vesuvius would be entitled would be a moiety of 
their claim in the Admiralty action, as assessed 
under the order of the 24th July 1876, or under 
any substituted jurisdiction. I t  maybe, and pro
bably is, quite true, that after the assessment of 
the amounts in which the owners of the two ships 
were respectfully condemned, the Admiralty D ivi
sion would order the owner of the Savernake, 
which had admittedly sustained less damage than 
the Vesuvius, to pay to the owners of the Vesu
vius the difference between the amounts of the 
two assessments, but that would be mere proce
dure, adopted for convenience only, and to avoid 
the circuitous course of reciprocal payments ; the 
amount of damage occasioned to each ship by the 
improper navigation of the other could not be 
altered by the order for payment of the balance 
by the one condemned in the larger amount. 
And it is in respect of the damage occasioned 
to one ship by the improper navigation of the 
other, as such damage could be ascertained in
dependently of the provisions of the Merchant 
Shipping Acts, that limited liability is given by 
those Acts, and not in respect of the ultimate 
balance which, under the procedure of any court 
having jurisdiction, may he payable in the final 
winding-up of all matters of account arising out 
of the collision. But our attention has been 
directed, in the course of the argument, to the 
practice of the Court of Admiralty as constituted 
previously to the passing of the Judicature Acts, 
of setting off, as it were, in cases of collision 
in which both ships were held to blame, the 
amounts in which owners of the  ̂Bhips were 
respectively condemned, and of issuing a moni
tion for payment of the balance by the owners 
of the ship condemned in the larger amount ; 
and it has been contended on behalf of the 
respondents that such balance, being the amount 
which would have been so ultimately recovered by 
the owners of the ship that bad sustained the 
greater amount of damage, should be treated as 
the amount of damages provable by them in a 
limitation suit. I t  is immaterial, in my opinion, 
to consider the various steps in the proceedings 
in the Admiralty Court which would have pre
ceded the issuing of a monition for the payment 
of a balance under such circumstances as have 
been referred to in argument, though cases have 
been cited on the subject by the one side and the 
other. I  will assume, for the purpose of the 
few remaining observations which I  have to make, 
that the practice was as it has been represented 
by the counsel for the respondents. But in what 
respect did the practice of the Admiralty Court, of 
issuing a monition for the payment of the balance 
after the sums which each party was liable topay to 
the other had been ascertained, differ in principle
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from that which might, and probably would, be 
adopted by the Admiralty Division under similar 
circumstance.'', and to which attention has been 
directed P Then, as now, convenience dictated the 
form in which the ultimate order should be made, 
but such ultimate order was for the purpose of 
giving effect to rights previously declared after 
the pecuniary results of such declaration had been 
assessed. I t  appears to me that, under the pro
visions of the Admiralty Court Act 1861 
and the recent Judicature Acts, the Court oi 
Admiralty, previously to the last-mentioned Acts 
coming into operation, and the Admiralty Divi
sion from that time, acquired the power of doing 
directly what the Court of Admiralty, previously 
to the Act of 1861, had done or endeavoured to 
do indirectly, that is to say, the power, after the 
amounts in which the owners of each ship were 
liable to the owners of the other had been ascer
tained, of securing that the owners of one ship 
should not receive the amount coming to them 
without ample provision being made that they 
should in return pay on account for the amount 
° f their own liability, and in no better way can 
such provision be made than by setting off the 
°ne amount against the other, and ordering pay
ment of the balance, and for that purpose, and for 
no other, as it appears to me, have monitions or 
orders for payment of the balance been trom time 
to time made.

I  am of opinion that the order of the Master 
or the Rolls should be reversed, and that 
an order should be made declaring that the 
owners of the Vesuvius ought to prove for the 
amount of one moiety of the loss or damage 
sustained by their Bhip by reason of the improper 
navigation of the Savernake, when such amount 
shall have been assessed in manner directed by 
the order made in the Admiralty Division on the 
J4th July 1876, and that the costs should follow
the result.

Brett, L. J., after referring to the facts, said :
.ho Master of the Rolls decided in favour of the 

ruew presented by the owners of the Vesuvius, and 
his order carries out that view. The appeal is 
ugainst that order. Our decision must depend 
uPon what is the true application to such a case 
m ° f  the statute of 25 & 26 Viet. c. 6o
(the Merchant Shipping Act Amendment Act 
1862), by which, omitting inapplicable matter, it is 
onacted that the owners of any ship “ shall not 
Where any loss or damage is, by reason of the 
^Proper navigation of such ship, caused to any 
other ship, be answerable in damages in respect of 
oss or damage to ships, goods, or merchandise, 

to an aggregate amount exceeding 81 for each 
6°n, &c.” The case to which we have to apply this 
enactment is that of a collision between two ships, 
u claim and a counter-claim in the Admiralty 

ivision, a jiidgment thereon that both vessels 
Were to blame, a limitation action in the Chancery 

‘vision by the owners of the vessel which was 
the less injured of the two. The same question 
‘h’Sht have been raised by a petition in the 
Admiralty Division for a declaration of limitation. 
A'0 difficulty in the application of the statute in 
question can arise except where both vessels are 
Ptonounced to be in fault. A t the time of the 
Passing of the Act of 1862 the difficulty there- 
°.re could only have arisen in respect of a decision 

8'ven, or to bo given, in a suit in the Admiralty 
°urt. Since the passing of the Judicature Act
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of 1873 (sect. 25, sub-sect. 9), it may arise in 
respect of a decision in the other divisions of the 
High Court. But the Merchant Shipping Amend
ment Act 1862 must be interpreted, I  think, as 
it would have been on the day after it came into 
operation. I ,  therefore, with deference, think it 
better not to discuss the effect of the procedure 
under the Judicature Acts. Whatever was the 
effect of the Limitation Act upon the rights of the 
parties before the Judicature Act must, in my 
opinion, be its effect now. The Judicature Acts 
did not alter rights but only procedure.

In  order to interpret the Limitation Act, or to 
apply it, it seems to me necessary to consider what, 
at the time of the passiugof the Act, was the course 
of procedure in the Admiralty Court in a cause of 
damage. In  case of a collision a cause was 
instituted by the owners of one of the ships, a 
warrant was issued, either the ship proceeded 
against was seized, or her owners, without wait
ing for such seizure, entered an appearance upon 
giving bail to, or paying into court, the amount in 
which the case was instituted; if the ship was 
seized bail might be given to the ascertained 
value of the ship, if that was less than the 
sum for which the cause was instituted, or 
to the amount in which the cause was 
instituted, if the value of the ship was greater 
than that sum—the cause then proceeded. The 
owners of the ship proceeded against might or 
might not institute a cross action. I f  they did not 
the single cause proceeded to a hearing. I f  the 
question of joint blame was raised by proper 
pleading in that cause the court would in that 
suit give judgment, either that the defendants’ 
ship was solely to blame, or that both ships were 
to blame and the court, in and by such judgment, 
unless the amount was admitted, would refer to 
the registrar and merchants the amount of 
damage done to the plaintiff’s ship. In  the former 
case the plaintiff would eventually be entitled to 
recover the whole amount of damage done to his 
ship ; in the latter case the half of such amount. 
After the report of the registrar to the court, 
the plaintiff applied to the court for an order for 
the payment of the money due to him. I f  the 
defendant had paid money into court, the order 
was to pay to the plaintiff the amount due out of 
the fund in court, and upon such “ order of pay
ment ” the plaintiff obtained a cheque from the 
registrar. I f  the defendant and sureties had 
given bail, the “ order for payment ” was an order 
on the defendant and his bail to pay the amount 
on a particular day. I f  the amount was not paid 
on that day, the “ order for payment ” was en
forced by “ monition ” to pay it on a particular 
day, and on neglect by “ attachment.” But in 
general, before the Judicature Acts, the defendants 
in a suit instituted in respect of a collision did at 
some time, sooner or later, institute a cross-cause. 
To the cross-cause thus instituted the original 
plaintiffs sometimes appeared, and sometimes did 
not appear. I f  they appeared, they in their turn 
gave bail. I f  they did not appear, and their ship 
could not be seized, the cross-cause could not for 
the time proceed. Yet the court, before 1862, 
had no power to stay proceedings in the first 
cause. This was decided in several cases, as in 
The Seringapatam  (3 W. Rob. 38); The Heart o f 
Oak (29 L. J. 78, Adm.); The Carlyle  (6 W. Rep. 
197); and The N o rth  American (1 Lush. 81). 
The first case proceeded to judgment, that is

Ch a pm an  v . R oyal N etherlands
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*? ?®y* t0 the judgment which declared the 
liability, and it further proceeded to the inquiry 
thereupon by the registrar and merchants. And 
the court could not direct an inquiry as to 
the amount of damage done to the defen
dants ship, so as to allow the defendant 
to deduct the half of such amount from the 
amount due to the plaintiff. That was decided 
in The Seringapatam. The court therefore 
allowed the inquiry to proceed as to the 
a.T,?un* . damage suffered by the plain
tiff s Bhip, and issued “ an order for pay
ment against the defendants and their bail. 
But the court by anticipation refused to issue a 
" Monition ” to the defendants and their bail to 
pay the plaintiffs the loss or damage suffered by 
the plaintiffs’ ship; for instead of making the 
“ order for payment ” an order to pay the plain
tiffs, it ordered “ the amount to be paid into 
C?Urt •™nder the decree> not to be paid out till the 
plaintiffs should consent to a deduction in respect 
of the damage done to the defendants’ ship.” 
Thus in The N o rth  American and The Tecla Car
men (1 Lush. 79), where there was no appearance 
to the cross-action, the court refused to stop the 
proceedings iu the first action, or to refer the 
damage done to both vessels; but after the report 
of the registrar on the amount of damage done 
to the plaintiffs’ vessel, refused to make an 
‘‘order for money” to the plaintiffs until de
cree should bo given in the cross-action, and 
ordered the amount reported due by the registrar 
to be paid into the registry. I t  is obvious that 
the Court of Admiralty was struggling to effect, 
in these cases, as the result of the litigation, that 
only one payment should, in fact, be made, and 
that such payment should be a payment of the 
balance between the amounts of the two damages. 
But the court could not interfere until the moment 
when it was asked to enforce the decree it had 
been obliged to make; that is to say, until it was 
called upon to issue a “ monition to pay.” That 
it refused to do. .Lhe difficulty in proceeding in 
a manner in which thecourt so evidently considered 
to be just, namely, so as to make the suit end in 
one payment only, and that a payment of the 
balance was met by the enactments contained in 
sect. 34 of the Admiralty Court Act 1861: 
“ The High Court of Admiralty may, on the appli
cation to the defendant in any cause of damage, 
and on his instituting a cross-cause for the 
damage sustained by him in respect of the same 
collision, direct that the principal cause and the 
cross-cause be beard at the same time and upon 
the same evidence; and if in the principal cause 
the ship of the defendant has been arrested, or 
security given by him to answer judgment, and 
in the cross-cause the ship of the plaintiff cannot 
be arrested, and the security has not been given 
to answer judgment therein, the court may, if it 
think fit, suspend the proceedings in the prin
cipal cause until security has been given to 
answer judgment in the cross-cause.” The court, 
after that Btatute, could, if the defendant insti
tuted a cross-cause, force the plaintiff to ap
pear to it, and insist that both causes should 
be heard together. This could be for no 
other purpose than to arrive directly at 
tbo result which had been sought, and 
which was properly arrived at indirectly 
in the case of The Seringapatam  and The 
N orth  American. The same result was now pro

cured whether there was at the commencement 
of the litigation only one cause or a cause and 
a cross-cause. Before the litigation was ended 
there was a cause and a cross-cause. But, in such 
circumstances the two causes, though tried 
together, and upon the same evidence, were dis
tinct and separate causes just as they had been 
before: (The Galypeo, Swab. 28,) Each therefore 
proceeded by separate pleading and resulted iu 
form in separate judgments as to liability. In  
each there was. if the proceedings were formally 
drawn out, a judgment or decree which declared 
that both ships were to blame and ordered a 
reference to the registrar and merchants to ascer
tain the amount of damage suffered in each cause 
by the plaintiff’s ship. Whether the registrar 
would thereupon in form hold two separate refer
ences I  know not. I  doubt much whether he ever 
did. He would, in strictness, I  presume make a 
report in each case though I  should think he never 
did. I t  may even be that an order for payment 
would be made in each suit though I  much doubt 
it. But it seems to me impossible to suppose that 
more than one monition ever issued. I t  cannot be 
that the Court of Admiralty ever issued two 
monitions so as uselessly and ridiculously to force 
both the parties to pay money, one of them 
thereby both paying and receiving an identical 
sum. There must have been one monition and 
that must have been to pay the balance only, upon 
which monition, if disobeyed, one attachment alone 
could issue. One party only was, or may well be 
said to have been, “ made liable in damages.”

The question then is how to apply the 54th 
section of the Merchant Shipping Amendment 
Act 1862 to such a procedure ? The limitation 
of liability is applicable as well to cases in 
which the defendant’s ship is solely to blame 
as to cases in which both ships are to blame. 
I t  was therefore when the statute was passed, 
applicable to claims enforced by common law 
actions as well as to claims enforcod in the 
Admiralty only that the complication arising 
from action and cross-action in which both ships 
should be held to blame could only arise in the 
Admiralty, for upon such a finding in the common 
law actions neither party could be liable to pay 
any damages. Again, the limitation might be 
required either where the only claim against the 
defendant was by the owner of the other ship or 
where there were several persons claiming against 
him. In  the former case, if the action were at 
common law, the amount of the verdict was, Ihave 
no doubt upon evidence given, confined to the 
limitation amount; the verdict being practically 
tho last step in the cause other than mere 
administrative steps taken as a matter of 
course, by the party. I f  the suit were in 
the Admiralty Court, and the defendants’ 
ship was declared solely to blame, there must 
have been an inquiry by the court, i  e., the regis
trar and merchants, as to the amount of damage 
suffered by the plaintiff’s ship, and if that amount 
was greater than the limitation amount, the 
“ order for payment” must have been confined to 
the limitation amount. But if, in either court, 
there were several claims in different actions 
against the defendant, or if several claims were 
apprehended, the defendant as against all those 
actual or apprehended claimants, might proceed 
in Chancery by a bill, or after the Admiralty 
Court Act 1861, in the Admiralty by a petition
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for a declaration of the amount of his liability, and 
for an injunction to stay actions, and for an order 
as to the distribution of such amount rateably 
amongst the several claimants. This power was 
given to the Court of Chancery formerly by the 
statute 53 Geo. 3, c. 159, s. 7, and afterwards by 
the Merchant Shipping Act 1854, in part 9, s. 514. 
I t  was given to the Court of Admiralty by the 
Admiralty Court Amendment Act 1861, s. 13. 
Ihis application by a shipowner was, it must be 
observed, made in a different action or suit from 
the collision action or suit, and was made as 
between the shipowner and parties, who were not 
parties to any one collision action, or suit. The 
limitation suit, or petition, might be commenced 
before or after the judgment as to .liability in an 
Admiralty suit, and, so far as I  can see, if before 
execution, before or after judgment in a common 
law action. The claim for a limitation of liability 
as against several or aggregate claims, could not 
be made by any means in any of the suits brought 
1 0 . Admiralty for compensation by reason of 
collision, or in any action at law brought to recover 
suoh compensation. And that being so, it seems 
to me to follow that every such suit or action 
toast, if  not stopped by injunction at an earlier 
stage, have proceeded to judgment as if no statute 
uniting the liability existed. How then could 
he statute affect such suit or action if allowed to 

proceed ? Only after judgment, and before 
execution. Suppose then a cause in the Admiralty 

y  the one shipowner against the other, and a cross 
cause and judgment in each declaring that both 
8hips were to blame, and ordering inquiry as to the 
amount of damage suffered bv the ship proceeded 
against; and suppose such inquiry or inquiries 

f n 8nc* rePork or reports made as to the amount 
ot damage suffered by each ship: if there 
Were no Limitation Act, the one party would 
obtain an “ order for payment ” of the balance, 
and the other party would obtain ; no order 
or payment; or at the most one party alone 
ould obtain a monition, and that would be a 
onition to pay the balance. But then suppose 

0 her claims are made or apprehended against him 
who would have to pay such balance, and he 

ereupon, in a suit instituted by him, or in a 
Petition presented by him, claims a declaration of 
imitation of liability. He must claim a declara- 
10n to be answerable in damages to all claimants 

?? y to the extent of 81. per ton in the aggregate. 
Jiow would that affect the order for payment 

obtained against him ? I t  cannot alter it. 
of a 011 rt Chancery could not direct the Court
c Admiralty to alter its order already properly 
made in a cause properly before it. The Court of 

dtniralty could not, on the petition, alter its 
rder given in the cause. There is no such power 
entioned in the statutes giving power to declare 
6 limitation. Upon such a petition or in such 

the court is directed to declare the amount 
,i 'mitation, and to distribute such amount among 
an? cmimants. There is no other direction. The 
mount of one claim is in the case supposed al- 
eady settled. There is no power to unsettle 
at “mount. In  such a state of circumstances, 
er®i°re, the amount of the shipowner’s claim 

in° • ' ̂ 1(! “mount already ascertained by the
D Tjbry before the registrar as to the amount to be 
P“id and recovered, which would be the balance 

Pertained without reference to limitation. I f  
18 would be the result where the application 

V ol. IV ., N. S.

by bill in Chancery or by petition in Admiralty 
was made after judgment declaring liability was 
given in the collision causes, could the result be 
different, ought it to be held different, where the 
application for limitation is made before such 
judgment is given P Upon such application for 
limitation the court may or may not, “ as it thinks 
fit,” the statute says, restrain further proceeding 
in the collision causes. The present case is an 
instance. The Master of the Bolls has not stayed 
all further proceedings in the collision causes, 
but on the contrary has directed further pro
ceedings in the limitation cause to stand over until 
the loss and damages which the plaintiffs and 
defendants, the Boyal Netherlands Steam Navi
gation Company, have sustained, have been as
sessed in the Admiralty Division. But the court 
in the limitation cause does not restrain further 
proceedings in the collision causes, it cannot 
give any direction as to the form of pro
ceeding in those causes. Then the proceedings in 
those causes must follow the ordinary form. In  
such case, therefore, of cause and cross-cause, and 
decrees or judgments therein declaring both ships 
to blame, the inquiry or inquiries before the regis
trar must proceed in the ordinary form, and then 
the amount of loss or damage suffered by both 
vessels must be ascertained, and the balance be 
ascertained, and so the right to payment 
in favour of the party to be paid be ascer
tained, and the amount which he is entitled 
to be paid ascertained, all in ordinary form. 
Then, the court acting in the limitation suit 
interposes and distributes the limitation amount. 
I t  seems to me impossible that the court could in 
such a case distribute upon a different amount 
than tha' thus ascertained. Where, therefore, the 
limitation action or application by petition is 
instituted after the judgment in a damage cause 
or causes, or where either of them is instituted 
before such judgment but no order is made to 
stay any proceedings in the damage causes, the 
54th section of the Merchant Shipping Acts 
Amendment Act 1862, to be invoked as against 
several claimants, cannot prevent the more suc
cessful party from ascertaining in the usual way 
and according to the usual rules the amount of 
loss or damage primarily due to him. In  such 
cases the phrase, “ answerable in damages,” is 
applicable to the last proceeding only of the whole 
litigation; that is to say, to the distribution of the 
limitation amount among the parties. And if, in 
such cases, it would and could be applicable only 
to the last proceeding, it seems to me to follow 
that it ought only to be applied to the same last 
proceeding in all cases. I f  so, where the Court of 
Chancery in a limitation suit, or the Court of 
Admiralty on petition, thinks right to stop the 
proceedings in the Admiralty collision causes 
before the balance of the two losses is ascertained, 
and to ascertain itself the balance, it is bound, as 
it seems to me, to ascertain such balance according 
to the ordinary rules, and not to apply the 54th 
section until after such balance is ascertained, and 
it is about to perform the last act, namely, to dis
tribute the limitation amount.

I t  is suggested that by such a contruotion the 
plaintiff in the limitation cause, i.e., the defendant 
in one of the collision causes, is deprived of his 
right to obtain a deduction in respect of the damage 
done to his ship, but it  does not seem to me that 
such objection is well founded. He does obtain such

I
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deduction. Such deduction is made in order to 
arrive at the rateable amount in respect of which 
the other shipowner’s share of the distribution is 
to be paid to him, The amount for which such 
other shipowner is to prove is the balance be
tween his loss and the loss of the plaintiff in the 
limitation cause. I t  is not this, but the other con
struction which would work relative, if not direct 
injustice. The owner of the cargo in the one ship 
suing the other ship in the Admiralty where both 
ships are pronounced to be in fault, can recover 
only half the loss or damage done to his cargo : 
(The M ilan{  1 Lush. 388.) But no deduction can be 
made from ¡the half. Suppose then, by way of 
example, cross-causes by the two ships, and also a 
cause by owner of cargo against the ship claim
ing limitation. Let the limitation amount of 
the ship B. be 2000?.; let the damage to ship 
A. be 6000?.; half the damage to A. is 3000?.; 
half damage to ship B. is 1000?.; damage 
to cargo in ship A. is 6000?.; half damage is 
3000?. Upon the construction of the Limitation 
Act adopted by the Master of the Rolls ship A. 
would prove for 2000?., cargo in ship A. would 
prove for 3000?. But by force of the Limitation 
Statute neither could recover payment of the 
whole of his loss. The fund to distribute being 
2000?., ship A. would recover 800?., cargo in ship 
A. 1200?. But upon the opposite construction 
ship A., though damaged to the extent of 6000Z., 
the half damage being 3000?., would only be en
titled to say that ship B. was liable to pay her 
2000Z. Ship B., damaged to the extent of 2000?. 
wonld claim 1000?. Ship A. would prove only for 
1000?.; cargo in Bhip A. would still prove for 
3000?. The fund to be distributed being still 
2000?., ship A. would recover only 500?.; cargo in 
ship A. would recover 1500?. The Limitation Act 
was passed solely in favour of ship B. Why, 
without any advantage whatever to ship B., should 
it  be construed so as thus to alter the relative 
rights of ship A. and the cargo of ship A. ?

A statute for the purposes of public policy dero
gating, to the extent of injustice, from the legal 
rights of individual parties, should be so con
strued as to do the least possible injustice. This 
statute, whenever applied, must derogate from the 
direct right of the shipowner against the other 
shipowner. Upon the construction suggested by 
the appeal, it would derogate also from his relative 
rights as regarding the parties. I t  should be so 
construed as to derogate as little as ¡8 possible, con
sistently with its phraseology, from the otherwise 
legal rights of the party. I t  seems to me that the 
phrase “ answerable in damages ” may be, and 
therefore on this last rule of construction ought 
to be, applicable to the last step in litigation; 
that is to say to the damages, which but for this 
section would he ultimately payable by the per
son seeking its protection. I t  need not, and 
therefore ought not to be applied until the last 
stage is reached. I f  so, it leaves untouched all 
the preceding steps necessary to ascertain the 
amount of that last payment which, but for it, 
would have to be made. In  the present case 
therefore, it is not to be applied until the balance, 
which would otherwise be payable to the owners 
of the Vesuvius, is ascertained by the same rules 
as it would be ascertained irrespective of the 
Limitation Act. That result is effected by the 
order of the Master of the Rolls. In  my opinion 
that order is right, and ought to be affirmed.

Inconsequence of the arguments used before us I  
have gi’ien reasons for my judgment more techni
cal than those given by the Master of the Rolls for 
his. I ,  however, entirely agree with him in the 
larger reasons given by him for his judgment.

Cotton, L.J.— This appeal is against so much of 
an order of the Master of the Rolls as declares 
that the defendants are entitled to prove for one 
moiety of the loss and damage sustained by them 
less a moiety of the loss and damage sustained by 
the steamship Savernahe, which belonged to the 
plaintiff, and against the directions consequential 
on that declaration.

The plaintiff, the owner of the Savernahe, 
commenced an action to obtain the protection 
given by the,Merchant Shipping Acts. Under 
an order of the Master of the Rolls the plaintiff 
paid into court the sum fixed by sect. 54 
of the Act of 1862 as the amount of his 
liability, and is entitled to the benefit of that 
section, which enacts that “ the owners of any 
ship, whether British or foreign, shall not, in 
cases where all or any of the following events 
occur without their actual fault or privity—that 
is to say, first, where any loss of life or personal 
injury is caused to any person being carried in 
such ship; secondly, where any damage or loss is 
caused to any goods, merchandise, or other things 
whatsoever on board any such ship; thirdly, 
where any loss of life or personal injury is by 
reason of the improper navigation of such ship 
as aforesaid caused to any person carried in any 
other ship or boat; fourthly, where any loss or 
damage is, by reason of the improper navigation 
of such ship as aforesaid, caused to any other ship 
or boat, or to any goods, merchandise, or other 
things whatsoever on board any other ship or 
boat—be answerable in damages in respect of loss 
of life or personal injury, either alone or together 
with loss or damage to ships, boats, goods, mer
chandise, or other things, to any aggregate amount 
exceeding 15?. for each ton of their ship’s tonnage; 
nor in respect of los3 or damage to ships, goods, 
merchandise, or other things, whether there be in 
addition loss of life or personal injury, or not, to 
an aggregate amount exceeding 8?. for each ton of 
the ship’s tonnage.”

Where an action is commenced and money 
paid into court under sect. 54 of the Act of 
1862, the liability is provided for under that 
Act by proof against the fund paid into court. 
I t  is provided that the sum paid into court 
shall be the limit of the statutory liability 
for the loss or damage caused by reason of the 
improper navigation of the ship. The effect of 
the order of the Master of the Rolls is to deprive 
the owners of the Savernahe of the amount of 
one-half the damage occasioned to their vessel, 
for which the owners of the Vesuvius were, 
by the order of the 24th July 1876, in 
the Admiralty Court, condemned or declared to 
be liable, and it does so for the purpose, of satis
fying a portion of the amount of the damages 
sustained by the 'Vesuvius by reason of the im
proper navigation of the Savernahe which, under 
the Acts referred to, is to be provided for solely 
out of the fund in court. This is apparently 
against the words and meaning of the Merchant 
Shippiug Acts and the provisions therein con
tained limiting the liability of the owners of the 
Savernahe,and certainly is so, if the amount assessed 
as half the damage to the Vesuvius is the damage
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for which the owners of the Savernake would, in
dependently of the Act be liable. But it is at
tempted to support the order appealed from by 
urging that in the Admiralty Court a monition to 
enforce payment in such cases is issued only for 
the balance of the moiety of the loss sustained by 
the greater sufferer after deducting the moiety of 
the loss sustained by the other vessel. This, in 
fact, is the case, and on this it is contended, and I  
understand this was the view of the Master of the 
Bolls, that the action and cross action in the Ad
miralty Court, and all the proceedings therein up to 
and including the monition, are means taken to as
certain one set only of damages, viz., that to which 
the greater sufferer is entitled, being the balance 
mentioned in the monition. I  am unable to agree 
with this view. The monition was preceded by 
the decree of the 24th July 1876, in which both 
vessels were declared to be in fault, and each was 
condemned in a moiety of the claim of the owners 
of the other vessel. A  monition is, according to 
the practice of the Admiralty Court, the first step 
in the process to enforce payment, not the de
claration of liability, and though it issues only for 
the balance of the sums for which the parties 
have been declared liable, each to each, yeti this, 
m my opinion, is done only as a matter of con
venience to work out the result of the cross claims 
and to avoid process being issued by each party 
against the other. I t  is said that the monition is 
* 1®.judgment. This depends on the meaning in 
which the word is used. I t  is so in the sense of 
being the order in which process to enforce pay
ment is issued, but, in my opinion, it is not so in 
the sense of being the order of the court, which 
declares and establishes the liability. What takes 
place is, in my opinion, like what frequently occurs 
in proceedings in the Court of Chancery where 
parties have cross claims against each other, the 
amount of which depends upon accounts or enquiries 
o be taken or made in chambers. In  such cases the 

decree declares the liability of each ; the necessary 
accounts or inquiries to ascertain the amount are 

irecled, and the decree on further consideration 
■rects payment of the balance. Looking to the 
orin of the order of the Master of the Bolls, it 

can hardly be supposed that he intended the pro
ceedings in the Court of Admiralty to be carried 
on till a monition for payment was obtained.

ut even if a monition were obtained in this 
Saa®> B would not be right (if the view which 

take is otherwise correct) that it should be for 
¡m balance of half the damage sustained by the 

esuvius after deducting half the damage sus- 
ained by the Savernake, for, under the circum

stances, there can be no set-off, as the owner of 
6 Savernake has claimed the benefit of the 

muted liability given by tho Act, which leaves to 
d 'e. ?wners ° f  the Vesuvius a right to be paid a 

ividend only ou the damage sustained by that 
*P while they, the owners of the Vesuvius, re- 

mam liable in full.

thnt°+ut'lese reasons I  agree with Baggallay, L.J., 
and tu S ori*er appealed from must be reversed, 

that the defendants, the owners of the Vesuvius, 
ust rank against the fund in court for the entire 

th the moiety of the damage to which
e7 have been declared entitled.

Solicitors: 
QnJ Stokes;

Appeal allowed.
T. Cooper and Co. ; Stokes, Saunders, 

P ritcha rd  and Co.

March, 29 and  31, 1879.
(Before J ames , B ag g allay , and B k a m w e l l , L.JJ.) 

assisted by Nautical Assessors.)
T h e  C ondoe .

appeal feom  t h e  peo bate , d iv o e c e , an d  a d m ie a l t y
DIVISION (ADMIEALTY).

Damages—Collision— Thames Conservancy Rules— 
Lights—Practice— Costs—36 &• 37 Viet. c. 85,
s. 17.

The owners o f a vessel which has in fringed  a 
regulation as to lights, made by a competent 
authority, must, when pla in tiffs , show that that 
in fringem ent could not have caused or con tri
buted to the collision. I t  is  not necessary fo r  the 
defendants, who are not counter-claim ing fo r  
damages, to prove that in  po in t o f fac t i t  d id  
cause or contribute to it.

Quaere, whether an infringement o f the Thames 
Conservancy Rules 1875 causes the vessel in 
fr in g in g  them to be “ deemed to be in  fa u lt , ”  
w ith in  the meaning o f sect. V i o f the Merchant 
Shipping Act 1873 (36 Sp 37 Viet. c. 85.)

I n  fu tu re  the costs in  A dm ira lty  appeals, as in  a l l  
other appeals, w i l l  fo llow  the event, notw ithstand
ing  the form er practice o f the Jud ic ia l Committee 
o f the P rivy  Council in  certain A dm ira lty  
appeals.

T h is  was an appeal in an action for damage by 
collision. The action was brought in the Ad
miralty Division by the owners of the dumb 
bargee Swansea against the steamship Condor and 
her owners, the General Steam Navigation Com
pany (Limited). The collision took place in the 
Lower Pool, river Thames, opposite the Aberdeen 
Steam Wharf, about midnight on the 24th Oct. 
1877. The night was dark but fine and calm, and 
the tide flood running about three knots. The 
Swansea was proceeding up the river, in company 
with two other dumb barges, in tow of the steam 
launch Jane, at full speed. The two other barges 
were astern of the launch, and abreast of each 
other, the Swansea being astern of them, the 
steam launch had the proper lights for a tug,
i.e., two bright white masthead lights vertically in 
addition to the ordinary side lights. The barges 
had no lights of any sort.

The Condor was proceeding down the river 
under steam. There was evidence that the river 
was very crowded. There was a great conflict of 
testimony as to what took place on board both 
vessels before the collision happened, but the 
Condor’s stem struck the Swansea on the port- 
side abaft the beam. There was no counter-claim 
on the part of the Condor, and the defence was 
that, so far as the Condor was concerned, the colli
sion was the result of inevitable accident, and was 
occasioned by negligence on board the Swansea 
and the steam launch Jane.

The argument principally turned upon the 
construction and effect of rule 3 of the Bye
laws for the Navigation of the River Thames, 
made by the conservators of the river, under 
the provisions of the Thames Conservancy 
Acts 1857, 1864, and 1867, and the Thames 
Navigation Acts 1866 and 1870, and approved by 
Order in Council of the 17th March 1875, and of 
Sect. 17 of the Merchant Shipping Act 1873. 
Rule 3, is as follows:

3. The person in charge of the sternmost or last of a 
line of barges, when being towed, shall exhibit between'
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sunset and sunrise a white light from the stern of his 
barge.

And the Merchant Shipping Act 1873 (36 & 37 
Viet. c. 85.) sect. 17 :

I f  in case of any collision i t  is proved to the court 
before whioh the case is tried that any of the regulations 
for preventing collisions contained in or made under the 
Merchant Shipping Aots 1854 to 1873, has been infringed, 
the ship by which suoh regulation has been infringed 
shall be deemed to be in fault, unless i t  be shown to the 
satisfaction of the oourt that the oiroumstancos of the 
ease made departure from the regulation necessary.

June 20, 1878.—The cause came on for hearing 
before Sir R. Phillimore and Trinity Masters.

M ilw a rd , Q.C. and Phillim ore , for plaintiffs, 
owners of the Swansea.—The bye-law in question 
has never been properly published; those on 
board the Swansea, in common with the generality 
of people using the Thames, had never heard of 
it; its absence did not cause or contribute to this 
collision ; the Condor could see the barge in plenty 
of time to have avoided i t ; the two masthead lights 
on board the steam tug were notice to her that there 
were barges in tow. The object of the stern light 
is to show vessels coming iup astern the position 
of the barges : this is shown by rule 2 of the same 
bye-laws, which requires all independent dumb 
barges to have a light ready to show. She knew 
that vessels in tow coming up with the tide could 
not be stopped and reversed with the ease of au 
independent steamer. We did no wrongful act, 
we were in a proper place and properly navigated ; 
it  was the duty of the Condor to keep out of the 
way, and she did not do so, therefore she is to 
blame for the collision. A  bye-law for the navi
gation of the river Thames, made by the Con
servators of the Thames in 1875, is not a “ regu
lation for preventing collision contained in or made 
under the Merchant Shipping ActB 1854 to 1873,” 
and therefore the breach of it does not carry with 
it the consequences that have been held to result 
from sect. 17 of the Merchant Shipping Act 1873.

B utt, Q.C. and Clarkson, for defendants, the 
General Steam Navigation Company, owners of 
the Condor.—The barge ought to have carried a 
light, Bhe did not do so, and therefore has in
fringed the regulations, and is to blame under 
sect. 17 of the Merchant Shipping Act 1873. The 
object of the regulation as to lights is not merely 
to show vessels coming up astern their position, 
but—since where there is a string of barges in tow, 
that string may, following the curves of the river 
or alterations in the course of the tug, be far from 
a straight line—to show to vessels approaching 
from any direction where the end of that line is, to 
allow time to get past in safety. This, in fact, was 
shown by the fact that the regulations as to exhibit
ing a light by barges in tow only applies where there 
is a string of barges. I f  only a single barge, or 
two abreast are in tow, the towing lights of the 
tugs are sufficient notice; but where there is a 
train, the termination of that train of uncertain 
length is required to be marked. I f  there had 
been a light on the last barge, which was the one 
we came into collision with, we could have seen 
her sooner, and should have known she was in 
tow, and might have avoided the collision. We 
were hardly moving at all, and the barge swept 
across our bow. We could do nothing more than 
we did to avoid the collision. The Bpeed at which 
the barges were coming up tho river was im
proper, seeing the crowded condition of the navi-

[Ct. of A pt.

gation, and the admitted difficulty of stopping 
them when going with the tide.

M ilw a rd , Q.C. in reply.
Sir R. P h il l im o r e , after consultation with the 

Trinity Masters.—This is a case of collision which 
happened about midnight, or later, on the 24th 
Oct. 1877, in the river Thames, opposite the 
Aberdeen Steam Wharf. The vessels which came 
into collision were the Swansea, a dumb barge in 
tow of a tug called the Jane, and the steamship 
Condor. The stem of the Condor went into the 
port midships of the Swansea, abaft her beam, 
and did ¡her considerable damage. The state of 
the weather may be taken, both on the admissions 
of the Condor and on the general result of the 
evidence, to have been what is well known and 
often described in this court as “ clear but dark,” 
and the pilot of the Condor, in his evidence, states 
distinctly that it  was a night in which lights could 
be seen at a reasonable distance. The main 
defence, as it appears, and I  think was hardly 
denied by the counsel for the Condor in this case, 
was, that, looking at the crowded state of the river 
and other circumstances, the collision |was the result 
of unavoidable accident. In the first place, I  have 
consulted the Elder Brethren on the nautical 
points of the case—there are several points of 
this nature that present themselves more for their 
opinion than for mine—and we have no doubt 
whatever that the Jane, with her three barges, two 
immediately astern of her and one immediately 
astern of the two, were properly navigated 
on the north side of the mid-channel, 
with this one exception, that she disobeyed 
the rule of the Thames Conservancy, which 
was binding on her, and which is in these 
words [His Lordship read rule 3, and pro
ceeded :] There was a clear infringement of this 
rule ¡here, for no such light was exhibited from 
the stern of the last barge. The defence—that 
the parties were ignorant of the existence of the 
rule, and that it was generally not observed—is 
not valid, in my judgment, and I  should be very 
sorry that anything I  should say should by any 
possibility lead to the conclusion that the court 
would listen to suoh a defence as this. There
fore there has been in this case what amounts to 
a direot infringement of the 17th section of the 
Merchant Shipping Act 1873 (36 &'37 Viet. c. 85), 
and the court is at liberty to consider whether the 
disobedience to the rule I  have referred to did or 
did not contribute to the collision in this case, (a) 
The elder Brethren are very clearly of opinion, 
and I  agree with them, that it did not contribute 
to the collision. What is necessary for the deci
sion of this case may be stated in a few words. 
The Condor’s engines had been stopped previous 
to clearing the single barge that was lying about 
mid-river. Those on board the Condor, it appears 
from the evidence, had Iseen the lights of the tug 
Jane with barges in tow, crossing her bpws, as the 
pilot and captain of the Condor say. Now, if tho 
pilot of the Condor had not set her engines on, as 
he did do, until the tug and the barges that

(a) This sentence is a correct transcript of the judgment 
of tho court below as printed for the appeal j  but there 
would appear to be some typographical error in it, having 
regard to the decided caBes in  sect. 17 of the Merohant 
Shipping Act 1873, and the fact that i t  haa never been 
decided that the Thames Conservancy Rules are such 
“  regulations ”  as are contemplated by that section.
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the tug was towing had passed clear of her, 
there would have been, in the judgment of the 
Elder Brethren, in which I  agree, no collision. 
The collision was caused by the Condor going 
ahead before the tug got clear. The Elder Breth
ren are also of opinion that the tug Jane was 
quite right in going full speed, as by so doing the 
chance of a collision was lessened. I  must 
therefore pronounce the Condor alone to blame 
for the collision.

From this judgment the defendants appealed. 
The appeal was heard on 29th and 31st March 

before James, Baggallay, and Bramwell, 
Jj.JJ. (assisted by two nautical assessors).

B utt, Q.C. and Clarkson, for appellants. 
M ilw ard , Q.C. and P h illim ore  for respondents. 
The arguments used were the same as those 

reported in the court below.
J ames , L.J.—We have had the opportunity of 

considering this case with our nautical assessors, 
who, as well as ourselves, have very carefully read 
the evidence, and heard the arguments based upon 
it, and we find ourselves unable to concur with 
the judgment given in the court below. Bearing 
in mind the crowded state of the river, and the 
fact that the Condor was compelled to do some- 
thing to get out of the way of another barge 
drifting up in mid-river, she did nothing, in 
our opinion, except give herself the very smallest 
headway possible to enable her to clear that barge, 
there was nothing in what the Condor did to 
render her liable to a charge of bad seamanship, 
or neglect, or other improper conduct in clearing 
that barge, but it brought her into the place where 
the collision occurred with the barge Swansea, 
which was going up the river, together with other 

arges, in tow of a steam tug, and which (it is 
not immaterial to consider) were going up the 
riVf| j sPe?rb as great a speed as the tug
Cj j - • ®0’ an<̂  with a strong flood-tide giving an 
¡¡(¡'btional speed of two or three knots an hour.

he Condor, moreover, was placed in a position of 
additional difficulty by another matter, in the view 
0 which, taken by the court below, we cannot 
agree —the absence of a light. I t  is quite clear 

iat the steam tug, with its train of barges, in 
coming up the river under the circumstances I  
>ftve mentioned, did violate the express rule of 

navigation of the Thames, by not having a light on 
■ 6 R!’erri the barge which should have carried 
! ; tne object of which must be to give every- 

having anything to do with the navigation 
0 the river, notice of what it is they are likely to 
come into collision with. I f  the steam tug and 

s barges had shown that light, it is impossible to 
now what would have been the conduct of the 
aster and pilot of the Condor on seeing it,
<i knowing that the tug and barges were 

oming lull speed up the river incapable of stop- 
P ng themselves. I f  the steam tug had been, like 

on^ or’ without the burthen of barges behind 
dut Se?ms to me would have been as much the 
Th ^ a t 'le steam tug to stop as of the Condor.

-  duty would have been the same eBch to the 
bar°r ” uti t *le steam tug could not stop her 
/> ^es> and there was no notice given to the 
'  « -that that state of things existed. There 
thff not“’D8 to inform the Condor of the fact that 

 ̂W,aS a train of barges behind the tug, and 
ad to deal with the lights in the river as

[Ct. op A pp.

they appeared to her. In  the absence of that 
intimation, the circumstances being so likely to 
throw the Condor into a difficulty, I  cannot consider 
that we ought to hold the master of the Condor to 
blame for not having done.that which he might 
have done, or rather for having done that which 
he probably would not have done if he had known 
what the true state of affairs was, and if he had 
had that full intimation which he ought to have 
received from the tug and barges by the exhibition 
of that light which plainly, by the rules, ought to 
have been exhibited.

B ag g allay , L.J.—I  am of the same opinion. I t  
appears to me that the Condor was in a position 
of very considerable difficulty. The navigable 
portion of the river is very narrow where the 
collision happened, and there were a number of 
barges about. There was a strong adverse tide, 
and she was therefore obliged to keep her engines 
going ahead to a certain extent to stem the tide 
and keep steerage way. I  am unable to take the 
same view that was taken in the court below as 
to the absence of a proper light in the stern of 
the last barge in tow, and it appears to me that, 
having regard to all the circumstances, the Condor 
adopted a reasonable course, and the accident was 
the result of circumstances which could not have 
been avoided by her. In  point of fact she might 
have a right to assume, seeing the mast-head 
lights in the steam tug, and no other light indi
cating where the tow ended, that there were only 
one barge or two barges abreast astern of the 
steam tug, and had there been no more than that, 
the accident would not have occurred, for in the 
result the first two passed by safely, and it was 
only the last barge, which had no light on it, 
which was struck. I  agree therefore with James, 
L.J., that the judgment of the court below should 
be reversed.

B r a m w e ll , L.J.—I  am of the same opinion. The 
learned judge in the court below, after stating a 
few of the facts, says that “ the main defence . . . 
was, that . . . the collision was the result of 
unavoidable accident; ” but it seems to me that we 
should consider what was the conduct on the part 
of the plaintiffs. I  asked the counsel for the 
plaintiffs why it was wrong for the Condor to get 
way on her as she did ; but he did not, to my mind, 
give a satisfactory answer to that question. I  
could not think that that act was wrong in itself, 
unless there was some reason to suppose that 
there was something for her to run against, and 
I  cannot see that there was such reason.

Clarkson applied for costs below and of appeal. 
There is now one uniform practice in the Court of 
Appeal as to costs:

The City of Berlin, 2 P. Div. 187; 37 L. T. Bep.
N. S. 307.

The practice of the Court of Admiralty was not 
uniform to the contrary :

The Inn is fa il; The Secret, 35 L. T. Bep. N. S. 819.
M ilw ard , contra.—When a collision is the result 

of inevitable accident it  has always been the rule in 
the Court of Admiralty and the Privy Council that 
thero should be no order as to costs ; and this 
court, sitting as a Court of Appeal in Admiralty 
causes, will follow the practioe of the Privy Council 
in such cases:

The City of Cambridge, 35 L. T. Bep. N. S. 781:
The Corinna, 35 L. T. Bep. N. S. 781;
The Boon, 37 L. T. Ben. N. S. 137,
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J ames, L.J.—W ith regard to the question of 
costs in this case, it is quite clear, from what has 
been said on both sides, that there has been a 
general impression in the profession that the old 
rule of the Judicial Committee of the Privy 
Council should be followed, and there is colour for 
that opinion in the decisions which have been 
Bhown to us by the registrar, and it appears that 
this court, in a particular case, decided the same 
thing. We think that requires great considera
tion, and we should consider whetner it can be 
right that there should be one rule as to costs in 
one branch of the High Court of Justice, and 
another rule in another branch of that court. I  
think in future that the rule will in every case 
follow the result, as it does in other branohes of 
the High Court; but we are not prepared to apply 
that rule for the first time in this case. I  am not 
satisfied with the evidence given on behalf of the 
Condor, and on the general facts of the case, and 
all the circumstances, and with regard to the 
former decision of this court, X think we should 
dismiss the action without costs. I  think it may 
be considered as settled that for the future there 
will be no difference as to the costs ,between 
Admiralty and other appeals.

B ag g allay  and B r a m w e l l , L.JJ. concurred.
Appeal alloived and action dismissed, but w ith 

out costs either below or on appeal.
Solicitor for appellants, owners of Condor, W. 

Batham.
Solicitors for respondents, owners of Swansea, 

Waltons, Bubb, and Waltons.

F rid a y , M arch  28, 1879.
(Before J am es , B r a m w e l l , and B a g g a lla y , L.JJ.) 

T h e  L a u r e t ta .

a pp e a l  from  a d m ir a l t y  d iv is io n .

for the appellants and respondents, confirmed the 
finding of the court below, and dismissed the 
appeal,

M yburgh  and P h illim o re  (with them A spina ll, 
Q C. and Goldney), for the respondents, applied 
for costs of the appeal—The notice given by the 
respondents does not affect their right to costs, as 
they could, under Order L V I IL ,  r. 6, have raised 
any question as to the decree without notice. The 
notice has occasioned no extra costs. A ll the 
costs have been occasioned by the appellants 
appealing. They brought the respondents here. 
The notice is not a cross appeal, such as was neces
sary in the Privy Counsel, and the respondents 
could never have been before this court at all if 
the appellants had not appealed.

B utt, Q.C. (with him M ilw a rd , Q.C. and C lark 
son), for the respondent, submitted that the notice 
was in fact a cross appeal, and that it had always 
been the practice of the Privy Council to leave 
each party to pay his own costs; here there 
were cross appeals, and both vessels were held 
to blame.

J ames , L.J.—There appears to me to be no 
necessity under the Rules of the Supreme Court, 
Order L V I I I . ,  r. 6, to give this notice at all. A ll 
questions could be raised without the notice. 
Hence the respondents have done more than they 
need. The appeal will be dismissed with oosts, 
but if any costs have been occasioned by the 
respondents’ notice these costs will be deducted.

B r a m w e l l  and B ag g allay , L.JJ. concurred.
Solicitors for the appellants Duncan H i l l  and 

Dickinson.
Solicitor for the respondent, J. W. C arr.

S IT T IN G S  A T  W E STM IN S TE R .
Rerorted by P. B. H u tch in s  and W. A ppleton , Esqrs.,

1 Barristers-at-Law.
A d m ira lty  appeal— Costs—Both vessels to blame— 

M otion by way o f cross appeal— Rules o f Supreme 
Court, Order L V I I I . ,  r. 6.

The fa c t tha t respondents in  an appeal fro m  the 
A dm ira lty  D iv is ion , where both have been held to 
blame, have given notice under Order L V I I I . ,  
r. 6, o f the ir in tention to ask f o r  a va ria tion  
o f the decree below makes no difference in  the 
practice o f dismissing the appeal w ith  costs i f  the 
judgm ent below be confirmed, provided such costs 
as are occasioned by the respondent’s notice w i l l  be 
deducted.

A n action in  rem  was brought by the owners of 
the C ity o f New York  (Inman Line) a g a in B t the 
brigantine Laure tta  to recover damages for a 
collision between the two vessels, and the owners 
of the Laure tta  counter-claimed for the damages 
sustained by their vessel in the same collision.

The action was tried in the Admiralty Division 
on the 16th April 1878, and the judge (Sir R. 
Phillimore) pronounoed both vessels to blame and 
made the usual decree.

From this decree the owners of the C ity  o f New 
Y ork  appealed,giving notice of appealinaccordance 
with Order L V I I I . ,  rr. 2 and 4. The owners of 
the Laure tta  thereupon gave notice under 
Order L V I I I . ,  r. 6, that they intended on the 
hearing of the appeal to contend that the decision 
of the court below should be varied by pronouncing 
the C ity  a f  New York alone to blame.

The Court of Appeal, after hearing counsel

June 27 and 28, 1878.
Before B r a m w e l l , C otton, and T h e sig er , L.JJ.)

W r ig h t  v . T h e  N ew  Z e a l a n d  S h ip p in g  
C o m pany .

APPEAL PROM THE QUEEN’ S BENCH DIVISION. 
S h ip -C h a r te r -p a r ty —A ctio n  f o r  de lay in  d is 

c h a rg in g — D u ty  o f  charte re r— Reasonable tim e —  
Circumstances a t p o r t  of discharge.

Where the time to be allowed fo r  un loading is not 
named in  a charter-party, the charterer is  bound, 
on the a rr iv a l o f the ship at the usual place o f 
discharge w ith in  the p o rt o f discharge, to provide 
sufficient appliances o f the k in d  o rd in a r ily  m  
use a t the po rt fo r  the purpose o f unloading, 
and i t  is  no answer to a claim, fo r  damages for 
delay in  unloading to show tha t the delay was 
caused by the crowded state o f the port.

T i ie  action was brought by the plaintiff, owner 
of the ship China, against the defendants, 
charterers, for not unloading the ship at the port 
of discharge within a reasonable time. The ship 
was chartered by the defendants to oarry a general 
cargo from London to Port Lyttleton, in New 
Zealand, and there deliver, “ as per bills of lading, 
into lighters alongside or at the wharf, as char
terers’ agents might direct, ship being always 
afloat; cargo to be brought to and taken from 
alongside, free of expense and risk to the ship.” 
The ship loaded in London, and sailed for New
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Zealand on the 14th Nov. 1873, and arrived at 
1 ort Lyttleton on the 17th March 1874. On the 
18th March 1874 she was placed in a discharging 
berth, over a mile from the town, as she drew too 
much water to go alongside the wharf. The usual 
mode of discharge for vessels not able to go along
side the wharf at Port Lyttleton was at that time 
by means of lighters. The ship was ready to 
commence discharging on the 19th March 1874, 
but no lighters were sent to her by the charterers’ 
agents till the 30th March, when she commenced 
discharging. The discharging went on at intervals 
till the 29th May 1874, when it was completed, 
lhe ship was at Port Lyttleton seventy-three
days before her discharge was complete; of these
days there were twelve days before the discharge 
was commenced, eleven Sundays and fifteen days 
when there was no discharging. The usual time 
taken m discharging vessels of the olass of the 
C hina  was from thirty to forty days, all included, 
i  he trial took place at the spring Northumber- 
tand assizes 1878, before Pollock, B., and the 
plaintiff gave evidence to show that the time of a 
vessel s arrival from England could be calculated 
within ten days; that at the time of the arrival of 
the China  there was a greater number or rush 
ot vessels in the port than usual, of which the 
greater part were chartered to the defendants ; 
that many of these vessels were chartered for 
t ,e_ passage out and homo, and contained pro- 
visions fixing the time for loading and discharg
ing, and providing for the payment of demurrage 
in case of delay, and that consequently it  was the 
defendants’ interest to discharge and load these 
vessels before unloading the China, and that they 
did so. The defendants relied upon the fact 
that, at the time when the ship arrived at the port 
of discharge, Port Lyttleton, in New Zealand, the 
port was crowded with vessels, and there were 
only a limited number of lighters in the port, the 
consequence of which was that it became im
possible to unload the ship as soon as she could 
have been unloaded if there had been a sufficient 
number of lighters in the port to meet the re
quirements of all the vessels which were there at 

Atime, or if the port had not been so crowded 
with shipping. The time when the ship arrived was 
the time of year when the port was generally most 
crowded. There were a considerable number of 
other vessels in the port besides the China, either 
belonging to or chartered by the defendants, and 
it  was alleged on behalf of the defendants that they 

istnbuted all the lighters which they could obtain 
etweeu the ships which they were discharging, 

including the China. K
lhe learned judge, without giving any specific 

ireotion as to what was to be considered a reason- 
e time, asked the jury whether the vessel had 

een loaded in a reasonable time under the cir
cumstances.

v°rdicf, was found for the defendants, and the 
Lbvisionai Court (Cockburn, C. J. and Mellor, J.) 
nf a Ter^lc*i aside as being against the weight 

Vltt®n<re’ and directed a new trial, but refused 
rp,™1, "“e l"11!0 on the ground of misdirection, 
ihe defendants appealed.

confab Q-L. and H ugh Shield, forthe defendants, 
b e ^  ded, that, the. crowded state of the port, 
arriJ’ j*8ua1 at the time of year at which the ship 

kaken to be an ordinary circum- 
taini,? ° t^e.P°r l>. that the impossibility of ob- 

g sufficient lighters discharged the defen

dants from their liability to unload within what 
would otherwise have been a reasonable time, and 
that the verdict was justified by the evidence 
given at the trial.

Herschell, Q.C. and J. P. Aspina ll, for the plain
tiff, contended that the difficulties which the 
defendants relied upon as having relieved them 
from their obligation under the charter-party 
wore such as they were themselves bound to pro
vide against, and they could not throw the conse
quences upon the plaintiff; and further that, in 
any case, the verdict was against the weight of 
evidence :

Adams v. The Royal M ail Steam Packet Company 
5 C. B. N. S. 492 ; 28 L. J. 33, C. P. ; and 

Ford v. Cotesworth, 3 Mar. Law Cas. O. S. 190, 468 • 
19 L. T. Rep. N. S. 634; L. Rep. 4 Q. B. 127 •
38 L. J. 52, Q. B., affirmed in  Exchequer Cham
ber, 23 L. T. Rep. N. S. 165 ; L. Rep. 5 Q.B. 282:
39 L. J. 188, Q. B., were cited.

Cur. adv. vult.
June 28.—B r a m w e l l , L. J.—I  am of opinion that 

this appeal should be dismissed. I  think the order 
of the court below was right. I  think the verdict 
was against the evidence, so that it ought to be 
set aside. In  order to show that I  think so, it  is 
necessary for me to consider what I  hold to be the 
law upon this matter.

Now, the charter-party contains no statement 
as to the number of days in which the charterers 
should be entitled to discharge the vessel; they 
were therefore bound to do it within a reason
able time. Now, in my judgment, a reasonable 
time for doing a thing is the time within which 
it  can be done, working reasonably. What 
I  mean to say is th is: you are to look at the time 
necessary for doing the act without taking into 
account the time that may have been, or might 
under the particular circumstances be, necessary 
for the man who has to do it to make his prepara
tions. Applying that rule to this particular case, 
it seems to me that the defendants, upon the 
arrival of the ship, were bound to have—I  do not 
mean, as I  said before, lighters on the shore ready 
manned to start oil, but were bound to have 
lighters presently, or immediately, or forthwith, 
or within a reasonable time, ready to discharge the 
ship, and were not entitled to say, “ We had not got 
them, not through any fault of ours, but because 
there were only a certain number of lighiers there, 
and there were other ships which required those 
lighters, belonging to other people, and we could 
not get them, and we behaved reasonably and 
fairly to you in getting lighters for you as soon 
as we could.” To my mind, that is no answer; they 
must do the thing, and they must be ready to do 
it, and being ready, they must do it within a reason
able time.

Now, if that is the law, it is manifest that 
this verdict is against the evidence, because 
the case of the defendants is, not that they did 
it within a reasonable time in such a way as I  
have mentioned, but that they did it in a reasonable 
time, taking into account the embarrassment they 
were under on account of there being only a cer
tain number of lighters, and a large collection of 
ships. Of course, in considering a case of this 
sort, you would have to take into account what 
one may call the physical conditions of the port. 
I f  the vessel cannot get within two miles the 
charterer must have a longer time for unloading
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her than if Bhe came within a few yards. 
Things of that sort may be taken into account, 
but not such as are relied upon by the defendants 
in this case. A  difficulty was suggested as to a 
ship being bound to go to a certain place, and that 
place not being accessible. I t  seems to me that if 
the condition or the obligation of the defendant 
was to have that place ready, why then it was his 
place, or, if he was in any way bound to have it 
ready, he is responsible, although it may be occu
pied by anything else; but if he is not bound to 
have it ready, as in the case of a dock which I  
put, where the dock is not his dock, where both 
parties have agreed that the ship shall bo dis
charged there, and the ship cannot get into the 
dock on account of some detect at the entrance of 
the dock, which is not the fault of the shipowner 
or the charterer, then the charterer is not liable, 
nor is the shipowner ; neither of them has made 
any default in doing the thing within a reasonable 
time, and it would be as unreasonable to say in 
such a case that the charterer had not discharged 
the ship within a reasonable time as it would be 
to say the shipowner had not got his ship into 
dock within a reasonable time; neither statement 
would be well founded. I  cannot help thinking the 
illustration I  gave was a good one. I  order a coat of 
a tailor, and he must make it in a reasonable time. 
What is that? Why it is the reasonable 
time required bv a man who has got workmen 
and needles and cloth, and other things for 
making a coat. In  considering what is a reason
able time, he must not say that he ought to have 
some time for buying the cloth and to go and get 
workmen and the materials necessary.

Lord Justice Cotton has been good enough to 
read to me what he is going to say upon this. 
He has put down his view of what the law is 
on the matter, with which I  entirely agree.

C o tto n , L.J.—I  agree in thinking there must 
be a new tria l; that is to say, that even according 
to the ruling of the learned judge at the trial, the 
court from which the appeal comes was right in 
saying the case must go back, and that really 
disposes of the appeal; but I  think it would not 
be right, as it is to go back for a new trial, not to 
say what, after argument, in our opinion is the 
law applicable to the case, in order that there may 
be no necessity for the case coming again to this 
court, after a further trial, on a question of law.

Now the contract is one imposing an obligation 
on the charterer to unload within a reasonable 
time, nothing being said about the time to be 
taken ; that is, in law, that he must do it within a 
reasonable time. When that is the contract there 
always arises a difficulty as to what is meant 
by “ reasonable time,” and I  think the diffi
culty always arises in this way, from not con
sidering what the obligations of the parties 
are, and not considering what facts are to be 
taken into account as between the parties 
to the contract in estimating what is reasonable. 
Therefore, I  propose to state what I  consider is the 
obligation of the charterer under those circum
stances, what he is entitled to take into account 
in his favour in fixing what is a reasonable time, 
and what he is not’—not of course exhaustively, 
but as applicable to this particular case, and to 
some extent to all cases.

Now, I  apprehend, in saying anything deter
mining whether an obligation of this sort has

been performed within a reasonable time, we 
must take it that this is an obligation of the 
charterer, namely, that he must provide at 
the port of discharge sufficient appliances of 
the kind ordinarily in use at the port, and 
that he must have_ them ready either when 
the ship arrives or within a short time (one might 
say a reasonable time, but that would be am
biguous) within, we may say, a day, or a couple 
of days, after the arrival of the ship. Possibly, 
cases may arise where a ship arriving unexpectedly, 
much more shortly than could reasonably have 
been expected, a longer delay might be claimed 
and allowed thau in ordinary cases where the 
ship arrives at the time when she is expected, and 
when there was no difficulty in knowing when 
she would come. I  say appliances of the kind 
ordinarily used in the port for which the ship is 
destined, because of course it is not reasonable 
that the charterer should be supposed to provide 
at the port appliances which are in use in some 
ports, such as the port of London, which would 
never be expected to be provided, and never be 
deemed to be in the contemplation of the parties 
as being provided, at such a port as that we are 
dealing with—a port in New Zealand; then, I  
take it, he must provide a sufficient number ol 
them, and have them ready in order to make use 
of the appliances provided for unloading the ship, 
and although he is not bound to work during the 
whole of the twenty-four hours, he must work during 
the ordinary time of working at that port where 
the ship is to unload. . . ,

That being so, for what is allowance to be 
made? I  apprehend the first allowance appli
cable to the present case is fh's that allow
ance must be made if any difficulty or delay 
arises from the natural or physical peculiarities 
of the port; such, for instance, as this, that 
the shin is obliged to lie at some considerable 
distance from the land, or that in particular winds, 
or those which in ordinary ports would not be of 
such strength as to prevent a ship being unloaded 
into lighters, yet, in that particular port, owing to 
its exposure to a particular quarter, or the par
ticular character of the port in other respects, it 
is not safe, speaking reasonably, to unload-dhiring 
that time; and then if a ship could be more oo 
veniently unloaded by bringing it, after a portion 
of its cargo is taken out, nearer to the shore, then 
for any interruption of the work really caused by 
bringing it there, allowance is also to be made. 
Whether or no the work of unloading can be 
going on during the removing or changing of 
the berth, would be a question upon which the 
iury m ust give their opinion. Of oourse, allowanoe 
must be made for that, and I  should say allowance 
must also be made for any holidays usually 
observed at the port, during which working men 
will not work, such as in the present case, Laster

^Now^ I  do not mean to say that there may 
not be’ other allowances, but those allowances 
affecting the present case appear to me to be 
allowances to which the charterer is entitled 
But is he entitled to that on which his counsel 
relied in the present case ? As I  understood his 
argument, it was this : “ I  had a number of ships 
in this port, and besides my own ships there 
were a number of others, the number of lighters 
at the port being limited, and what I  did was> this 
without favour to anybody i  used such lighters as
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I  had got, and the number of other ships belong
ing to other persons allowed me, and distributed 
them fairly between the ships.” Now upon that 
point I  think the verdict was unsatisfactory, 
having regard to the evidence. But is that lawP 
Now, in my opinion, it is not. In  my opinion, 
for the purpose of determining what was a reason
able time on the contract between the plaintiff 
and the defendant, the defendant is not entitled 
to excuse delay that would otherwise be inex
cusable by saying, “ I  sent so many ships to 
that port that the lighters which I  engaged 
did not enable me to unload your ship within 
what would otherwise (and if I  had not taken 
those other ships to that port) have been a 
reasonable time.” In  my opinion he cannot 
excuse his delay by claiming an allowance for the 
time during which he used his lighters, which 
could have been used for that ship, for the 
purpose of unloading other ships sent by him to 
the port. In  my opinion it was his duty as 
between hirnself and the owner of the ship to 
provide sufficient appliances for unloading the 
ship. In  like manner, in my opinion, he cannot 
excuse his delay by saying, “ there were at the port 
other vessels not belonging to me, so many in 
number as to prevent me from applying the 
appliances which otherwise might be applied to 
the purpose of unloading the ship.”

That, in my opinion, must be the principle on 
which to decide what, upon the contract between 
these parties, is or is not a reasonable time for 
unloading according to the charter.

T h e s ig e r , L.J.—I  am of the same opinion.
The contract between the parties to this action 

was that which the law implies, namely, that the 
ship should be unloaded at the port of her discharge 
within a reasonable time. A reasonable time 
means a reasonable time under ordinary circum
stances, and in the absence of some stipulation 
altering the implied contract between the parties 
the charterers would not be relieved from the 
fortuitous and unforeseen impediments affecting 
Only the due performance by them of their part of 
the contract. This seems to be the result of the 
case of Adams v. The B oya l M a il Steampacket 
Company (5 0. B. N. S. 492 ; 28 L. J. 33. 0. P.), 
end the case of Ford  v. Cotesworth (3 Mar. Law 
Uas. 0 . S. 190, 468).

In  the present case it is proved that at Port 
Lyttleton about thirty-five working days would 
m general be occupied in discharging a vessel 
of the burden of the China, loaded as she was loaded 
under the charter-party in question; but it is said 
on the part of the defendants that at the particular 
time of the year at which she arrived at the port 
the concourse of vessels was, as a yearly occur
rence, 6uch that lighters could not he obtained 
regularly enough to discharge the vessel within 
the time mentioned. Now, although that circum
stance might be one which did as a matter 
ot fact occur at the same time in each year, 
hat was not, in my opinion, an ordinary 

circumstance of the port the consequence of 
which the shipowner was called upon to bear, 
-tie has a right to assume, when he contracts to 

ischarge the cargo into lighters, that the charterers 
HI provide a proper supply of lighters to unload 
e cargo within such time as would be reasonable, 

aving regard to the character of the vessel and 
e quantity and description of the cargo; and the

effect of there not being sufficient lighters for the 
purpose is one of those fortuitous aud unforeseen 
(unforeseen at least as regards the shipowner) im
pediments affecting only the due performance by 
the charterers of their part of the contract, and 
from the consequences of which they are not 
relieved. And, as a matter of common fairness, 
they ought not to be relieved from them unless 
some express stipulation on the point is made in 
the contract of charter, and for this reason, 
namely, that the shipowner cannot in any way 
control the arrangements as to lighters, and 
cannot be supposed to know the times at which, 
owing to the circumstances of the particular port, 
there may be a difficulty in obtaining them. He 
therefore makes his arrangements for the employ
ment of his vessel with reference to the time 
within which, under ordinary circumstances, and 
amongst them the circumstance of a due supply of 
lighters, his vessel will bedischarged. Ontheother 
hand, the charterers have a control as well as know
ledge in the matter, and can, if they choose, make 
special arrangements to meet special emergencies, 
and if they do not choose to make those special ar
rangements in order that the charterer’s vessel 
may be unloaded within a time which would be a 
reasonable time, under what the shipowner would 
naturally and properly assume to be the ordinary 
circumstances of the port, it is but reasonable 
that they should indemnify the shipowner for the 
loss thereby sustained.

I f  this be the law it is clear—and indeed 
it was admitted by counsel for the defendants— 
that the jury had not the law presented to 
them as it should have been, and for that 
reason, therefore, there should be a new trial; 
but even assuming that the difficulties in obtain
ing lighters, caused by the rush of vessels to the 
port of discharge at the particular time in ques
tion, were to be taken into account in favour of 
the defendants, I  am further of opinion, upon the 
grounds which have already been stated, that the 
verdict was against the evidence, and should be 
set aside.

B k a m w e l l , L.J.— I  quite agree with every word 
spoken by Lord Justice Thesiger. The judgment 
will be affirmed. Appeal dismissed.

Judgment affirmed.
Solicitor for plaintiff, Coote, for Adamson, North 

Shields.
Solicitors for defendants, Eollams, Son, and 

Coward.

M arch  6 and  7, and A p r i l 9,1879.
(Before B r e t t , C o tto n , and T h e s ig e r , L. JJ.)
B e u t e r , H u f e l a n d , a n d  Co. v . S a l a  a n d  Co.

Sale o f goods —  Divisib le contract —  Shipment 
“  per vessel or vessels ” —Rescission.

P la in tiffs  contracted to sell to defendants “  about 
25 tons (more or less) Penang black pepper, Oct. 
and Nov. shipment, from  Penang to London, per 
sailing vessel or vessels . . . the name o f the 
vessel or vessels, marks, Spc., to be declared to the 
buyer in  w ritin g  w ith in  sixty days fro m  date o f 
b ill o f lad ing." P la in tiffs  w ith in  the contract 
time declared 25 tons o f pepper shipped in  one 
vessel, o f which 20 tons were prope rly  shipped 
and declared, but 5 tons were shipped in  Dec., 
and defendants in  consequence refused to accept 
the whole quantity. Subsequently p la in tiffs  de-
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clared 5 tom  o f Nov. shipment in  substitution fo r  
the 5 tons shipped in  Dee., but th is declaration was 
made more than sixty days after date o f b i l l o f 
lading, and defendants refused to accept it .  On 
the vessel a rr iv in g  in  England, p la in tiffs  as a 
performance o f the ir contract, tendered the 20 
tons properly shipped and declared, and the 5 tons 
properly shipped but declared after the contract 
time had elapsed. Defendants refused to accept 
any o f the pepper so tendered, and p la in tiffs  
claimed damages fo r  such refusal.

Held, per Cotton and Thesiger, L .JJ . (B rett, L .J , 
dissenting), that the contract time fo r  declaration  
was an essential cond ition ; tha t the contract . 
was not d iv is ib le ; and. that defendants therefore 
were entitled to reject the whole 25 tons.

Brandt v. Lawrence (L . Rep. 1 Q. B. D iv . 344) 
discussed and distinguished.

Per Brett, L .J . : The defendants were bound to take 
delivery o f the 20 tons, as the contract was 
divisible, and the incurable fa ilu re  o f p la in tiffs  
to deliver the 5 tons according to the contract was 
a breach as to part only o f the consideration, 
which could be compensated in  damages.

A p p e a l  from a decision of Lord Coleridge, C.J.
The action was to recover damages for loss 

alleged to have been sustained through the 
defendants’ refusal to take delivery of 25 tons of 
pepper under a contract of sale made between the 
plaintiffs and defendants.

A t the trial, before Lord Coleridge, C.J. and a 
special jury, the learned judge ordered judgment 
to be entered for defendants.

The plaintiffs appealed.
The facts of the case and the arguments in the 

Court of Appeal fully appear in the judgments 
(post).

Ben jam in  Q.C. and P o lla rd  for plaintiffs.
W atk in  W illiam s, Q.C. and J. C. Mathew for 

defendants.
The following cases were cited and referred to 

during the arguments:
Boswell v. Kilborn, 14 Moore P. C. O. S. 309 ;
Shand v. Bowes, 3 Asp. Mar. Law. Cas. 208, 367; 

36 L. T. Rep. N. S. 857 ; L. Rep. 2 App. Cas. 455 ; 
46 L. J. 561, Q. B. ;

Roper v. Johnson, 28 L. T. Rep. N. S. 296; L. Rep. 
8C. P. 167; 42 L .J . 65, C.P.;

Graves v. Legg, 2 H. & N. 213; 26 L. J. 316, Ex. ;
Simpson v. Crippin, L. Rep. 8 Q. B. 14 ; 42 L. J. 28, 

Q. B. ;
Brandt v. Lawrence, L. Rep. 1 Q. B. Div. 344 ; 46 

L. J. 237, Q. B.
Cur. adv. vult.

A p r i l  9.—The following judgments were de
livered :

B k e t t , L.J.—In  this case the facts which I  
consider material are, that a contract of purchase 
and sale was entered into between the plaintiffs 
and defendants on the 29th Dec. 1876. By it the 
plaintiffs sold to the defendants about 25 tons, 
more or lesB, Penang black pepper, October and 
November shipment from Penang to London, 
per sailing vessel or vessels, at 4rud. per pound. 
The name of the vessel or vessels, marks, and full 
particulars to be declared to the buyer in writing 
within sixty days from date of bill of lading; but, 
should the vessel or vessels which may apply to 
this contract be lost before declaration, this con
tract to be cancelled as far as regards such lost 
vessel, &c. Should the vessel or vessels and the 
pepper, or any portion thereof, be lost, this con

tract to be cancelled for the whole or such por
tion, &o. Prompt three months from final day of 
landing; deposit 20Z. per cent., and difference 
on presentation of weight notes; no discount.
In  fulfilment of this contract the plaintiffs, on 
the 22nd Jan., within sixty days of the dates of 
three respective bills of lading of pepper, shipped 
on board a vessel oalled the Borga, declared in 
one declaration three distinct parcels of pepper, 
all on board the Borga, thus : S.B.; B. 285 bags, 
bill of lading dated 29th Nov.; C. 110 bags, bill of 
lading, dated the 29th Nov.; P. 105, bill of lading, 
dated the 11th Dec. Two of the parcels, which 
amounted to 20 tons, were shipped and declared 
in accordance with the contract, but the third 
parcel, although declared within due time after 
date of bill of lading, did not fulfil the contract, 
because it was not a November shipment. The 
plaintiffs were asked whether this declaration, 
which both parties called a tender, was final, and 
answered that it was. On the 27th Jan. the plain
tiffs asked whether the defendants would accept 
the December shipment named in the declaration 
of the 22nd Jan. No definite answer was given, 
but on the 2nd Feb. the defendants refused the 
whole, on the ground that a part was not a Novem
ber shipment. I t  is somewhat difficult to appre
ciate the legal effect of this refusal. I  know of no 
legal obligation to accept or reject a declaration 
which is an act to be done solely by the seller, 
nor of any legal effect to bo given to an alleged 
refusal to accept a declaration. The highest 
effect which can be given to this refusal at this 
time is that it  is a notice by the defendant that 
he does not accept the declaration as good for 
25 tons. On the 5th Feb. the defendants wrote to 
substitute for the December shipment a November 
shipment, which was also on board the Borga. 
The date of the bill of lading of this lot was the 
29th Nov.—that is to say, they offered a November 
shipment. But they made the offer or declara
tion more than sixty days after the date of the 
bill of lading. This was refused by the defen
dants. The Borga arrived in June. The plain
tiffs tendered three parcels of Penang pepper, all 
of November shipment, and amounting in all to 25 
tons, being the two parcels oE November shipments 
declared on the 22nd Jan., and the one parcel 
offered or declared on the 2nd Feb., but which 
last was not declared within sixty days of the 
date of the bill of lading relating to it. The 
defendants refused to accept any part, on the 
ground, by reference to their former letter as to 
the declaration, that they would not receive a part 
if offered, because the whole had not been declared 
according to contract.

Upon this state of facts it is obvious that 
the declaration of 20 tons, per Borga, made 
on the 22nd Jan. was a different declaration 
of 20 tons, unless the declaration of so much 
was rendered nugatory by the wrong declara
tion of the other 5 tons, the December ship
ment ; and it is equally obvious that after the 
28th Jan. the plaintiffs could not make a valid 
declaration of any November shipment. So that on 
the arrival of the ship in June the plaintiffs could 
only tender as well shipped, and also well declared. 
20 tons, and could not by any contrivance tender 
as well shipped, and also well declared, the other 
5 tons. The plaintiffs did tender 25 tons. I f  
the defendants had refused on the ground of 
having 25 tons offered to them, whereof they
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were only bound to take 20 tons, so that they had 
left it  open to be said that if the 20 tons had 
been offered to them they might have accepted 
them, then the tender of the 25 tons must have 
been bad; but the defendants did not take that 
point. They refused in terms which amounted 
to saying that they would not take the 25 tons, 
nor the 20 tons if offered, because they could not 
have 25 tons shipped and also declared according 
to contract. This refusal seems to me to have 
absolved the plaintiffs from the necessity of 
tendering separately the 20 tons, and to oblige 
us to treat the case of liability as if the plaintiffs 
had tendered the 20 tons at the time when they 
tendered the 25 tons. The question is whether, 
if the plaintiffs had tendered the 20 tons only, 
not being able to tender according to contract 
any 5 tons to make up the 25 tons, the defendants 
could have refused to accept the 20 tons.

That raises, first, the question, What is the 
proper construction of the contract ?

In Jonasshon v. Young (4 B. & S. 296) an 
action was brought for not accepting coals. 
The contract was that the plaintiffs would sell 
and deliver to the defendant as many coals, 
equal to a former sample cargo, as a steamer 
called the Great Northern  could fetch in nine 
months, proceeding to and from Sunderland, 
irom and to London, backwards and forwards, in 
successive voyages, the steamer to be sent by the 
defendants, and the plaintiffs to ship the coals at 
os. UJ. per ton, payments at the beginning of each 
month for the preceding month’s shipments, less 
“s per cent discount. The defendants pleaded 
that on the first voyage the plaintiffs shipped a 
cargo not 6qual to sample. To this plea there 
was a demurrer. The failure of the first cargo 
was therefore admitted. I t  was impossible that 
the plaintiffs could by any subsequent deliveries 
satisfy the contract if it was one and indivisible ; 
but the court held that the plea was bad, because 
the breach by the plaintiff went only to part of 
the consideration. Now, the consideration for 
the whole of the defendants’ undertaking— which 
was of course the undertaking to accept and to 
pay for all which the plaintiffs were to deliver— 
Was that the plaintiffs undertook to deliver all, 
and to deliver a cargo each time that the defen
dants should send the steamer. The judgment is 
that the failure to deliver the first cargo accord- 
*hg to the contract, though an incurable failure, 

id not absolve the defendants from the duty of 
accepting the subsequent cargoes, because the 
ailure as to the first cargo was only a breach of 

a part of the consideration moving from the plain- 
Apply that case to the question raised is 

1 Is■ Here the whole consideration for the 
? ?n<)ant8’ promise to accept the pepper was the 

i h 1 , -S Prom'se 1° deliver the whole 25 tons.
e plaintiffs were ready and willing to deliver 

ahl t0,nS’ fobed by an incurable failure to be 
e to deliver the other 5 tons. The case cited 
swers that the failure of the plaintiffs is a 
each only of part of the consideration, and the 

. 6n . nts are not absolved from the duty of 
accepting the 20 tons.
the S i™'P80n v- G ripp in  (L. Rep. 8 Q. B. 14) 
defo a?t,10n was for non-delivery of coal. The 
irriT̂ 1 a greed to supply the plaintiffs with 
into ri fo 8000 tonB of coal, to be delivered 
jn Pendant’s waggons, at plaintiff’s collieries, 

Huai monthly quantities during the period

of twelve months, from 1st July, at 5s. 6d. per 
ton; terms, cash monthly, 21 per cent, discount. 
The plaintiffs failed to send waggons according to 
the contract in the first month. That was an 
incurable failure. Their part of the whole contract 
never could afterwards be fulfilled. The judge 
told the jury that, as the plaintiffs did not intend 
to break the contract month by month, and only 
broke it for the first month’s delivery, that did 
not justify the defendants in point of law in can
celling the contract. “ I t  cannot be denied,” says 
Blackburn, J., “ that the plaintiffs were bound in 
every month to send waggons capable of carrying 
at least 500 tons, and that by failing to perform 
this term they have committed a breach of the 
contract, and the question is whether by this 
breach the contract was determined. The de
fendants contend that the sending of a sufficient 
number of waggons by the plaintiffs to receive 
the coal was a condition precedent to the con
tinuance of the contract. No sufficient reason has 
been urged why damages would not be a com
pensation for the breach by the plaintiffs, and 
why the defendants should be at liberty to annul 
the contract. Apply the case to the present. 
The point taken on the behalf of the defendants 
is that, by reason of the incurable breach as to the 
five tons, the plaintiffs are entitled to rescind the 
contract as to the twenty tons. The answer is, 
no sufficient reason has been shown why damages 
would not be a compensation for the breach by 
the plaintiffs as to the five tons.

In  B ran d t v. Lawrence (L. Rep. 1 Q. B. Div. 
344) the action was for non-acceptance of oats. 
By the contract the defendant bought of the 
plaintiff 4500 quarters of Russian oats, at 28s. 
per quarter delivered 3041 bs., including freight 
and insurance, to London; shipment by steamer 
or steamers during February; payment by 
cash on receipt of [and in exchange for shipping 
documents, less interest at one-fifth per cent, 
for the unexpired portion of three months 
from date of bill of lading. In  fulfilment the 
plaintiff tendered 11,392 quarters, per Winsland, 
The defendant, for a given reason, refused to 
accept them. The plaintiff afterwards tendered 
the balance of quantity brought by a ship called 
the Oxford, but brought too late. A t the time of 
action brought, therefore, the plaintiff had ten
dered in good time a part of the oats, but had 
never tendered, and never could tender, the 
balance within the terms of the contract, if 
treated as one and indivisible. I t  was argued for 
the defendant that the contract was an entire con
tract for the delivery of 4500 quarters of oats 
within a specified time. I t  could not be split into 
parts. I f  the whole was not shipped in time the 
defendant was entitled to reject the part which 
was in, time. The Q. B. Div. thought that this 
was not so, because the contract says “ Shipment 
by steamer or steamers.” In the Court of Appeal 
Mellish, L.J., said, “ I think the legal inference is 
that it was intended that the shipment should be 
made (which might mean might be made) in 
different parcels, and that the purchaser was 
bound to accept them as they came, if they were 
in time; ” and, again, “ was the purchaser bound 
to accept that part of the goods which was shipped 
in time ? I  am of opinion that he was, because 
the contract says that the shipment is to be made 
by steamer or steamers. That judgment was 
rested solely on the construction of the contract.
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No reliance was placed on any power of election 
by the seller to send by two ships instead of 
one. As the case stood it was the same as if be 
had only shipped a portion by one ship and had 
never shipped the other portion by any ship. The 
late shipment was no shipment according to the 
contract. Apply that case to the present. The 
contention here is that the defendant was not 
bound to accept the twenty tons, because there 
was no shipment and declaration of five tons 
according to contract. The question is, was the 
defendant the purchaser bound to accept that 
part of the goods which was shipped and declared 
in time ? The answer according to the judges in 
the Queen’s Bench and in error in the case cited 
is that he was, because the contract says that 
the shipment is to be, i.e., may be, in sailing 
vessel or vessels. Mellish, L.J., cited in that 
case the case of Simpson v. C ripp in  (sup.). I t  
is obvious to my mind that he considered the 
case before him to be governed by that case, and 
that case was in its turn in terms founded on 
Johnasson v. Young (sup.)-

The chief use of authoritative cases is to 
enable us to deduce from them, if we can, 
a general principle applicable to succeeding 
similar though not identical cases. I t  seems to 
me that the general principle to be deduced 
from these cases is that, where in a mercantile 
contract of purchase and sale of goods to be 
delivered, the terms of the contract allow the 
delivery to be by successive deliveries, the failure 
of the seller or buyer to fulfil his part in any one 
or more of those deliveries does not absolve the 
other party from the duty of tendering or accept
ing, in the case of other subsequent deliveries, 
although the contract was for the purchase and 
sale of a specified quantity of goods, and although 
the failure of the party suing as to one or more 
deliveries was incurable in the sense that he 
never could fulfil his undertaking to accept or 
deliver the whole of the specified quantity. The 
reasons given are that such a breach by the 
party suing is a breach of only a part of the 
consideration moving from h im ; that such a 
breach can be compensated in damages, without 
any necessity for annulling the whole contract; | 
that the true construction of such contracts is 
that it is not a condition precedent to the obli
gation to tender or accept a part that the other 
party should have been, or should be always 
ready and willing and able to accept or tender the 
whole. A consideration of the mercantile conse
quences of otherwise construing such contracts 
seems to me to fortify the one construction and 
to condemn the other. Suppose in the case of 
shipments, the seller to have by contracts made 
abroad provided for all the successive shipments, 
and to have taken up ships to proceed and call for 
the successive cargoes, and the first seller to him 
fails to fulfil his contract, and so that the first ship
ment fails, the purchaser under the main contract 
we are discussing may upon one construction 
suggested throw up the whole contract, although 
he would be amply recompensed for the partial 
failure, and throw the loss of all the other pur
chases and charters upon the seller without any 
compensation. So if the purchaser has made 
contracts and fails to take delivery of one parcel, 
the seller, although he might be amply compen
sated for the partial failure, would be entitled to 
ruin the buyer with regard to his forward con-
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tracts without anv compensation. Again, Buppose 
any one of the ships lost after a perfectly good 
shipment by several ships, either buyer or seller 
might at once cancel the whole contract, to the 
irreparable loss of the whole party, although he 
himself might bo amply compensated by a pay
ment in damages. Or suppose a seller to send 
all the stipulated quantity in one ship, and a 
jettison to have become inevitable on the voyage, 
he is to have the whole of the remainder of the 
cargo left on his hands without compensation, 
although the buyer might easily be compensated 
for the short delivery. These considerations show 
that the rule of construction adopted by the 
courts is as sound on mercantile as it is on legal 
considerations ; and all the considerations, both 
mercantile and legal, apply as much and as fully 
to the present contract as to those cited. Ihe  
question of the timo or mode of payment lias 
nothing to do with the reasoning for or against 
either view. Moreover, it is most important, in 
my opinion, that the construction of mercantile 
contracts should be broad and large, and should 
not [depend on refined logical deductions, or on 
variations either in the terms or the conditions of 
each particular contract. The contract, for in 
stance, now before ns differs as to the period and 
conditions of payment from that in B rand t v. 
Lawrence, but it differs very little as to the terms 
of payment from the other cases cited. That 
difference as to the period of payment makes no 
difference in the reasons given for the decisions 
in those cases in which the stipulation as to the 
payment was not noticed, and in B rand t v. L a w 
rence it is not even reported.

I  am of opinion that the plaintiff is entitled 
to recover in respect of 20 tons, leaving the defen
dant to a cross action in respect of 5 tons.

Cotton, L.J.—This was an action on a con
tract dated the 129th Dec. 1876, whereby the 
defendant agreed to buy from the plaintiff: 25 
tons of pepper, more or less, of October 
or November shipment, from Penang to London, 
per sailing vessel or vessels, marks and other 
particulars to be declared within sixty days 
from the date of the bill of lading. On the ^.nd 
Jan. 1877 the plaintiffs, by a letter addressed to 
the defendants, declared 25 tons of pepper, shipped 
in various parcels onboard theBorga. Or these Zo 
tons, 5 had in fact been shipped in December, and 
were therefore not pepper which according to the 
contract the defendants were bound to take ; and 
on the 30th Jan. the defendants declined to take 
the 25 tons. Afterwards, but after the expiration 
of the time within which the pepper was under 
the contract to be declared, the plaintiffs declared 
other 5 tons of pepper, shipped in November, on 
board the same vessel, in substitution for the o tons 
previously declared, but which were not shipped 
till December, and to which the defendants had a 
right to object. The vessel arrived in this country 
in June, and the defendants refused to take ihe 
pepper. Hence the present action, and Lord Lole- 
ridge, O.J. decided in favour of the defendants 
that they were not bound to take the 2o tons ot 
pepper, or any part thereof. The plaintiffs have 
appealed to this court.

The first point urged by the appellants was 
that the defendants, before the expiration of 
the time within which under the contract the 
plaintiffs were to declare the 25 tons, had y
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their conduct either waived the condition as to 
time or induced the plaintiffs to believe that 
the condition would not be insisted on until it 
was too late for them to declare other 5 tons in 
substitution for that part of the 25 tons which were 
shipped in December, and therefore not in accord
ance with the contract. In  my opinion this con
tention cannot be supported. I t  was for the 
plaintiffs to declare 25 tons of pepper of the 
quality, and shipped at the time, stipulated by the 
contract, and to do so within a limited time. The 
defendants wereindeed asked whether they insisted 
on the objection that 5 tons were not of October 
or November shipment, and did not answer till 
the oOth Jan. But there is really nothing to sup
port the contention that this delay, if  any, was 
intended to mislead the plaintiff’s, and in the 
absence of evidence from which such a conclusion 
could be arrived at we cannot release the plain
tiffs from the stipulation as to time. I t  was urged 
that the rules of courts of equity are now to bo 
regarded in all courts, and that equity enforced 
contracts though the time fixed therein for com
pletion had passed. This was in cases of contracts 
such, exempli gra tia , as purchases and sales of 
land, where, unless a contrary intention could be 
collected from the contract, the court presumed 
that time was not an essential condition. To 
apply this to mercantile contracts would be dan
gerous and unreasonable. We must, therefore, 
hold that the time within which the pepper was 
to be declared was an essential condition of the 
contract, and in such a case the decisions in equity 
on which reliance is placed do not apply.

But then it was urged that the contract was divi
sible, and that the defendants were bound to take 
the 20 tons—that is to say that, although 5 tons 
was a difference which could not be covered by the 
words “ more or less,” under this contract the 
defendants would be bound to take and pay for 
any substantial portion of the 25 tons which the 
plaintiff might be ready and willing to deliver to 
them; and in support of this contention reliance 
was placed on the words “ per sailing vessel or 
vessels,” and it was argued that this showed that 
fhe contract was divisible. In  my opinion it has 
not this effect. These words do indeed show 
that the 25 tons might be delivered in several 
parcels, and possibly might arrive in England at 
different times. But this is very different from 
the contention that the defendants, having stipu- 
ated for 25 tons, would be bound to take a small 

Portion—say, 5 tons— when the plaintiffs were 
unable or unwilling to supply the balance of the 
stipulated quantity. The contract in this case 
vvas in Decembor, after the pepper must, in orderto 
otnply with the condition of the contract, have 
een shipped, and I  think that the reference in 
o contract to “ vessel or vessels ” may well have 

cen intended to obviate any difficulty arising 
I0m the circumstance of 25 tons of the required 

a lty of pepper not having been shipped in one 
s . ■ But that is to enable the plaintiffs to 
quire the defendants to take and pay for the 

d?f?̂ e r’ ^ ere “ «St be the 25 tons, though in 
in »rent vessels. But it is urged that the decision 
im randt y- Lawrence (sup.) has given a judicial 
v er(?rufation to the words “ per vessel or 
eni' 8 ’n a uuufrucf which would otherwise be 

„and indivisible. I  cannot consider that 
a °* B ran d t v. Lawrence as laying down 

Keneral rule of construction, but merely

as deciding that the contract in that case 
having regard to these words “ vessel or 
vessels,” was divisible. The contract is not 
stated at length in the report, but wo have been 
furnished with a copy of it. There the contract 
was entered into before the shipment was under 
the contract to be made, and payment was to be 
made in cash on receipt of or in exchange for 
shipping documents. In  that case the seller 
shipped in a vessel a portion of the oats, and ten
dered it to the buyer with a view to the supply of 
the entire quantity, and the whole of the oats in 
that vessel were oats which complied with the 
conditions of the contract as to quality and time 
of shipment, and the seller had therefore under 
the contract a right to ask for the price in cash 
for this part of the entire quantity in exchange 
for the bill of lading. This is, I  think, a sub
stantial difference between the contracts in the 
two cases, and sufficient to prevent the construc
tion put upon the contract in that case affording 
authority for a decision in favour of the plaintiff s 
on the present contract. But there is also a dif
ference in the circumstances under which the 
plaintiffs in this action make their claim, for in 
the present case the plaintiffs have not severed or 
separated the 25 tons of pepper, which is the sub
ject of the contract, in the only way contemplated 
by the contract, namely, by shipping it in different 
vessels, but shipped in one vessel 25 tons, of 
which they contend the defendants are bound to 
take the whole.

I  am of opinion that the decision of Lord 
Coleridge was correct, and must be affirmed.

Thesiger, L.J.—This is an action brought by 
the plaintiffs as sellers against the defendants as 
buyers for the non-acceptance of about 25 tons of 
black pepper, shipped from Penang to London. 
The defendants refused to accept any portion of 
this pepper, while the plaintiffs have contended 
in this court that the defendants were either 
bound to accept and take delivery of the whole or 
at least were bound to take delivery of a portion 
amounting to about 20 out of 25 tons. The con
tract between the parties was made on the 29th 
Dec. 1876, and was as follows. [His Lordship 
here read the contract.] On the 19th Jan. 1877, 
the plaintiffs, purporting to act in pursuance of 
the contract, declared by a vessel called the 
Borga 500 tons of black Penang pepper, which 
would be equal in weight to about 25 tons in 
three parcels, the subject of separate bills of 
lading, viz., 285 and 110 bags under bills of lading 
dated the 29th Nov. 1876, and 105 bags under a 
bill of lading dated 11th Dec. 1876. In  answer 
to the declaration, the defendants by letter re
quested information as to the date of shipment of 
the pepper. On the 22nd they repeated the re
quest, and on the 24th Jan., having in the mean
while received no information as to the date of 
shipment, the defendants asked whether the de
claration, or, as they called it, tender of the 19th 
Jan. was final or not, and were answered on the 
same day that it was. On the 25th and 26th Jan. 
the defendants again inquired as to the date 
when the whole of the pepper was shipped, and 
on the 27th Jan. the following letters passed 
between Messrs. Moon, Bower, and Co., acting 
for the plaintiffs, and the defendants :—“ From 
Moon, Bower, and Co. to Messrs. J. Sala and 
Co. Jan. 27. We have received the following in
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reply to your memo. o£ yesterday’s date : ‘ We
beg to acknowledge receipt of your memo, of 
yesterday’s date, and are at a loss to know what 
you want. We bare already furnished you with 
dotes of bills of lading, and which in declaration 
is always considered sufficient.” “ London, 27th 
Jan. 1877.—From J. Sala and Co., 108, Fen- 
church-street, to Messrs. Moon, Bower, and Co. 
Pepper cont. 29th Dec. 1876.—We have your 
memo, of this day. By furnishing us with dates 
of bills of lading you only fulfil one part of your 
contract, but the most important for us is the 
date of shipment, which, according to the con
tract, ought to have been made at the latest 
during November. We want, then, to know if 
you tender the said 500 bags as being all shipped 
during November.” Upon the same day an inter- 
view took place between the parties, with the 
object, so far as the plaintiffs are concerned, of 
learning whether the defendants would accept the 
declaration, but nothing definite passed. In  point 
of fact, the shipment of the 105 bags under the 
bill of lading of the 9th Dec. 1876 had not been 
made until the month of December, and on the 
30th Jan. 1877 the defendants wrote to the effect 
that they did not accept the declaration, as it was 
not for the full quantity according to the contract 
terms. Upon the 31st Jan. the plaintiffs, through 
Messrs. Moon, Bower, and Co., proposed by letter 
an arbitration, to decide whether their tender or 
declaration constituted a fair delivery according 
to the contract, and in answer to that letter the 
defendants on the 2nd Feb. wrote as follows :—
« \Ye have your memo, of 31st ultimo. I f  the 
pepper you tender is all of November shipment at 
latest there is nothing to arbitrate upon, and the 
contract would be in order so far. I f  any portion of 
what you have tendered is not November shipment 
at latest, we reject said tender entirely, and refuse 
to arbitrate, as the contract has not been fulfilled 
by you.” On the 5th Feb. the plaintiffs sub
stituted for the declaration of 105 bags per Borga, 
under bill of lading of 11th Dec. 1876, a similar 
number of bags by the same vessel, under a bill 
of lading of 29th Nov. 1876 ; but, this declaration 
being made more than sixty days after the date of 
rhe bill of lading to which it referred, the defen
dants on the same day wrote as f o l l o w s W e  
have your memo, of this day, and do not admit 
your tender. I f  even other reasons did not exist, 
as you will find by previous correspondence, your 
tender aforesaid, would be out of date.’ Some 
correspondence then passed between the parties, 
upon which, coupled with what passed before and 
at the interview of the 27th Jan., the plaintiffs 
found a contention that either the stipulation as 
to time of declaration was waived, or that the 
defendants by their conduct had misled the plain
tiffs into a belief that the breach of the stipula
tion would not be relied upon, and were estopped 
from setting up such breach. I t  does not seem 
to me that this issue, which would be one peculiarly 
suitable for a jury, was really intended to be 
tried, or indeed was tried when the parties dis
pensed with a jury and took the case before Lord 
Coleridge alone, and it is not mentioned in his 
judgment. But, assuming it to be open to the 
plaintiffs at all, I  am of opinion than the evidence 
wholly fails to support their contention. I  gather 
from the evidence that, down to the time that the 
declaration was finally rejected, both the parties 

• were standing upon their strict rights, and that

the plaintiffs) had due warning from the defen
dants that they at least were doing so, and I  can 
see no ground for the imputation that the defen
dants wrongfully induced in the plaintiffs the 
belief that time was waived, or would be, or did 
anything which could he construed into a waiver 
or its equivalent. I  revert again to the evidence.
On the 2nd June the arrival of the Borga was 
advised by letter as follows “ Memorandum. 
London, 2nd June 1877. From Moon, Bower, 
and Oo. to Messrs. J. Sala and Oo. We beg to 
advise the arrival of the Borga from Penang, in 
which vessel you are interested, as per contract 
dated 29th Dec.” To that letter the defendants, 
on the 7th June, sent the following answer:—
“ London, 7th June 1877. Borga. We have your 
memo, of the 2nd inst., advising arrival of above 
vessel. By our previous memorandums, which 
we now confirm, you will find that we rejected 
your tender of pepper by this vessel.” On the 
26th June samples of the pepper which was in
cluded in the declaration of the 19th Jan. as 
altered by that of the 5th Feb., and all of which 
was a November shipment, were tendered. The de
fendants rejected the whole of these samples, and 
this action was then brought.

I  have already stated my opinion that there 
was no waiver of the time within which the 
declaration was to be made, and no conduct of 
the defendants estopping them from setting up 
the breach of the stipulation in regard to time, 
and it follows that the declaration not being 
in time as regards 5 tons, the plaintiffs cannot 
maintain their action for the non-acceptance of 
the whole 25 tons.

The argument before us, however, was mainly 
directed to the question whether the plaintiffs 
can maintain their action in respect of the 20 
tons. I  am of opinion that they cannot do so.

The subject of the contract is the sale of a 
specific quantity of a given article, with a 
margin for a moderate excession or diminution 
of that quantity, under the words “ about” 
and “ more or less.” The rule applicable to 
such a contract, if it were not qualified by 
other provisions, would be that, subject to 
the moderate margin, the sellers cannot call upon 
the buyers to accept any greater or less quantity 
of the article bargained for than the specified 
quantity. In  the present case, if the 5 tons 
shipped or declared too late be excluded, the 
diminution in quantity is clearly beyond the 
margin. But the contract also provides that the 
shipment is to be “ per sailing vessel or vessels,” 
and that the name of the vessel or vessels, &c., is 
to be declared within sixty days of the bill of 
lading. Founding themselves upon these pro
visions, the plaintiffs contend that they were 
entitled to call upon the defendants to accept 
delivery of any substantial portion ,o£ the pepper, 
whatever might be their position or declared 
intention as regards the remainder, and they rely 
upon the decision in Brandt v. Lawrence (L. Rep. 
1 Q. B. Div. 344) in support of that view. The 
defendants, on the other hand, contend .that they 
were not bound to accept anything less than the 
whole of the pepper, subject to a moderate margin, 
except in the case of loss of vessel, or of vessel or 
pepper, especially provided for by the contract, 
or at least that under the circumstances of this 
case they were not so bound. I  do not accede to 

I the defendants’ contention so far as it  rests upon
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the provisions of the contract relating to the loss 
of vessel, or of vessel and pepper, for those pro
visions are, in my opinion, inserted alio in tu itu . 
I  think they were intended to protect the sellers 
from any action for non-delivery caused by the 
happening of the contingency provided for. But 
I  am of opinion that the defendants’ contention is 
otherwise well founded.

B randt v. Lawrence (sup.) was a case where 
Russian oats were sold under a contract by 
which the shipment was to be by steamer 
or steamers, in a particular month, conditionally 
upon ice at loading port not preventing it, in 
which event shipment was to be made imme
diately after the opening of the navigation. Pay
ment was to be made in respect of any shipment 
by cash, and on receipt of or in exchange for 
shipping documents. Under this contract a por
tion of the oats, together with other oats, the 
subject of another contract, was shipped, in conse
quence of ice, after the specified month, but 
immediately after the navigation was opened, and 
was refused by the defendants on the ground that 
the shipment had been made too late. A t the 
time of this refusal the sellers were acting in 
strict accordance with their contract, and there 
was nothing to indicate that the contract would 
not be performed by them in its entirety. After
wards and beyond the time allowed by the con
tract the remainder of the oats were shipped, and 
were also—but in this case rightly—refused. In  
an action brought by the sellers for non-accept
ance of both parcels of oats, the facts were proved 
as above stated, and, a verdict having been found 
for the plaintiffs in respect of the first ship
ment, a motion for a new trial was refused both 
in the Queen’s Bench Division and on appeal to 
this court.

But in the present case the facts are very 
different. In  the first place the declaration of 
the pepper named but one ship, and the pepper 
tendered did in fact arrive by one ship. In  the 
second place there has not been at any time either 
a declaration or a tender of the 20 tons of pepper 
which the plaintiffs contend that the defendants 
are bound to accept, apart from the 5 tens, which 
upon this branch of the case they admit that the 
defendants were not bound to accept. The matter 
seems to stand thus : I f  the declaration of the 
19th Jan. be relied upoD, then the plaintiffs indi
cated by that declaration their intention of calling 
upon the defendants to accept under the contract 
of the 29th Dec. 1870, 25 tons of pepper, 5 tons of 
which were not of October or November shipment. 
I f  the declaration of the 5th Feb. be relied upon 
as severing those 5 tons from the remainder and 
cancelling the previous declaration made of them, 
then it is clear that it at the same time added 
another 5 tons, which the defendants were equally 
not bound to accept, inasmuch as the sixty days 
within which the declaration was to be made had 
expired ; and even if these 5 tons had not been 
added the declaration of the 20 tons as a separate 
parcel would seem only to date from that day, and 
would therefore also be too late. But the plain- 
t'ffs endeavour to displace these positions by the 
argument that as the pepper tendered was shipped 
under three separate bills of lading, and was so 
declared, the declaration and tender, although never 
°ne in fact may be treated as separable in law, 
und consequently that the defendants were bound 
to accept the 20 tons, which upon this hypothesis

were properly declared and tendered. I  cannot 
assent to this argument.

In  mercantile contracts like the present the 
making within a given time of a declaration or 
declarations upon which the buyers may act is an 
essential feature. And, further, although the sellers 
have an option to ship the article contracted to be 
sold either by one or more vessels, and the provi
sion in the contract to that effect may give, as 
according to B rand t v. Lawrence (sup.) it does 
give, the sellers a right to call upon the buyers to 
accept any portion of the quantity contracted to 
be sold which has been shipped and declared in 
accordance with the contract, and as a step 
towards its entire performance, it does not 
appear to me by any means to follow 
that the quantity named in the contract is not 
still of the essence of the contract, and, if 
it be so, the case is in this respect distinguishable 
from Simpson v. G ripp in  (L. Rep. 8 Q.B. 14), and 
cases of that class, where each delivery of coal was 
really like a delivery under a separate contract to 
be paid for separately, and in respectiof the non
delivery of which the parties might well be 
assumed to have contemplated a payment in 
damages rather than as a rescission of the whole 
contract. But however this may be, the present 
contract ought and must, in my opinion, at least 
involve this consequence, viz., that when the 
sellers elect to ship by the vessel the whole 
quantity contracted to be sold and declare their 
election to the buyers—still more when they 
follow up their declaration and election by 
tendering the whole quantity pursuant to their 
declaration, they cannot, after it is discovered that 
as to a portion of the quantity shipped it was not 
shipped in accordance with the terms of the con
tract, and that the buyers are not bound to accept 
that portion, turn round and call upon them to 
accept the remaining portion of the quantity 
shipped, which, although physically separable and 
the subject of distinct bills of lading, yet has 
always been treated by the sellers as part of an 
entire whole, which the buyers, by the declaration, 
were told to treat, and, by the tender, were called 
upon to accept as one entire whole. The matter 
may be made more plain by reversing the position 
of the parties. Suppose a declaration, such as was 
made in this case, on the 19th Jan., and that the 
fact had been that all the three parcels had been 
shipped in accordance with the terms of the con
tract, Suppose also that, under such circum
stances, the defendants, either at the time of 
declaration, or when the pepper was tendered, 
had expressed their willingness to take the 
20 tons, but had absolutely refused to take 
the five; the plaintiffs might clearly have 
said: “ We make this declaration or tender 
as a whole; and will only deliver the pepper 
comprised in it as a whole.” I f  that be 
not so, where would the defendants’ right of 
separation cease? They might, of course, take 
only one of the three parcels, and it is difficult 
to see on what logical or legal principle they 
might not demand to have some bags out of the 
one parcel and say, “ We will pay for the non- 
acceptance of the remainder in damages.” This 
would reduce the matter to a practical absurdity. 
But on the other hand, if the seller’s rights would 
under the ciroumstances supposed, be such 
as I  havo suggested, viz., the right to have 
the pepper accepted as a whole, and the con-
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sequent right of treating the contract as at 
an end if the buyerB refused to accept it as 
a whole, surely the converse proposition must 
hold, viz., that when the shipment comprised 
in one declaration is in part good and in part bad, 
and, although the good and bad parts are 
separable, yet the sellers adhere to the declaration 
as a whole and tender the shipment as a whole, 
the buyers roust have a right to reject uncondi
tionally both the declaration and the whole of the 
goods tendered under i t ; and further, that the 
defendants would not be bound to accept the 
part of the shipment which in itself complied 
with the terms of the contract if  after the 
declaration and tender, and after it was appa
rent that the sellers’ contract could not be 
performed in its entirety by delivery of 
the whole of the goods contracted to be Bold, 
the sellers separated the good portion of the 
shipment from the bad, and made a fresh tender 
of the former for acceptance.

Looking at the case from this point of view it is 
really untouched by either the contract cases to 
whichlbave referred,or by thedecisions in B randt 
v. Lawrence {sup.), and upon the grounds men
tioned I  arrive at the conclusion that the plaintiffs 
cannot maintain their actionagainst the defendants 
in respect of any portion of the pepper which 
was the subject of their contract, and that the 
judgment of Lord Coleridge should therefore be 
affirmed.

Judgment affirmed.
Solicitor for plaintiffs, John Rae.
Solicitors for defendants, Hollam s, Son, and 

Coward.

Dec. 17 and  19,1878, and M arch  22, 1879. 
(Before B kamwell, B rett, and Cotton,L.JJ.)

H ayn, R oman, and Co. v . Cullifobd and 
Clark .

APPEAL FROM THE COMMON PLEAS DIVISION.

S hip—Damage to cargo by negligent S t o w a g e -  

L ia b il i ty  o f shipowner— B i l l  o f  lad ing—Signa
ture by agent.

.P la in tiffs  were consignors o f sugar to be carried 
fro m  Ham burg to London in  defendants’ steam
ship, and received bills  o f lading signed by “  P. 
and K ., agents.”  The ship was at the time under 
charter to P . and K ., who were merchants at 
Ham burg, but p la in tiffs  had no knowledge o f 
such charter.

Tfie b ill o f lading accepted lia b ility  fo r  “ a ll 
accidents, loss, or damage . . . f ro m  any act, 
neglect, c r default whatsoever o f the p ilo t, master, 
or mariners in  navigating the ship, the owners o f 
the ship being in  no way liable fo r  any o f the con
sequences o f the causes above excepted, i t  being 
agreed that the captain, officers, and crew o f the 
vessel in  the transmission o f the goods, as between 
the shipper, owner, or consignee thereof, and the 
ship and, shipowner, be considered the servants o f 
such shipper, owner, or consignee.”

P la in tiffs ’ sugar wo,s damaged owing to negligent 
stowage.

Held, that, i f  the b ill o f lad ing was a contract o f  
carriage between p la in tiffs  and defendants, the 
exception did  not apply, and that, i f  there was no 
contract o f carriage between p la in tiffs  and defen
dants, the sugar being la w fu lly  in  the ship w ith  
the defendants' licence, the negligence was a breach

V. CuLLIFORD AND CLARK [C l. OF A l’P.

o f duty, and therefore in  either case defendants
were liable.

Judgment o f Denman, J. affirmed.
T he action was brought to recover damages for 
in ju ry  caused by negligent stowage to 280 bags of 
sugar belonging to the plaintiffs, which had been 
shipped on board the defendants’ ship.

By a charter-party dated the 15th Nov. 1877, 
and made between the defendants, owners of the 
steamship Gleanthes, and Messrs. Pott and Korner, 
merchants, “ by the intercession of the ship- 
broker W. Zoder,” it was agreed that the ship, after 
discharging her inward cargo, should load from the 
said merchants a full and complete cargo of general 
lawful merchandise at Hamburg, and proceed to 
one wharf only in London as ordered by charterers’ 
correspondents, and deliver the cargo on payment 
of freight (for sugar) at the rate of 7s. 6d. sterling 
in full, per ton, gross weight delivered— “ it being 
agreed that for the payment of all freight, dead 
freight, and demurrage, the said master or owner 
shall have an absolute lien. . . on said cargo, which 
lien they shall be bound to exercise; the char
terers’ liability to cease when cargo is shipped and 
bills of lading signed; the captain shall sign bills 
oflading at rates as presented without prejudice 
to this charter-party.” The charter-party was 
signed “ H . W. Pott and Korner,” and “  By tele
graphic authority of owners, W . Zoder as agent.”

The plaintiffs, who were not aware of the 
existence of the charter-party, shipped the sugar 
under the following bill of lading .

Shipped in good order and well conditioned in and 
npon the steamship Cleanthes whereof is master P. 
Andrews, now lying at Hamburg, and bound for London, 
280 bags of sugar, which are to be delivered in like good 
order and condition to Hayn, Roman, and Co. or 
their assigns, freight at the rate of 7s. Gd .  sterling, plMS  
10 per cent, per ton gross weight, to be paid by consignees; 
the act of God, the Queen’s enemies, pirates, robbers, 
restraints of princes, vermin, jettison, barratry, and 
collision, fire on board or on shore, and all accidents, 
loss or damage of whatsoever nature or kind, or howso
ever occasioned from machinery, boilers, steam, and 
steam navigation, or from perils of the seas or rivers, or 
from any aot, neglect, or default whatsoever of the pilot, 
master, or mariners in navigating the ship, the owners of 
the ship being in no way liable for any of the con6equenoos 
of the causes above excepted, i t  being agreed that the 
captain, officers, and crew of the vessel in the transmis
sion of the goods, as between the shipper,owner, or con
signee thereof, and the sh ip and shipowner, be considered 
the servants of such Bhipper, owner, or consignee. In 
witness whereof the master or agent of the ship has 
signed four bills of lading of this tenor and date. Dated 
in Hamburg, 19th Nov. 1877.

P o t t  and K o r n e r , Agents.
A t the trial, before Hepman, J., it was proved 

or admitted that the damage to the sugar was 
occasioned by negligence in stowing oxide of zinc 
in casks above the sugar, and the jury assessed 
the damages at 501Z. Os.

AH other questions were left for the decision of 
Denman, J., who reserved the case for further 
consideration, and, after hearing arguments, gave 
judgment for the plaintiffs. The evidence od 
which the learned judge came to the conclusion 
that there was a contract between the plaintiffs 
and the defendants for tho carriage of the sugar is 
fully sot out in his judgment, which is reported 
39 L. T. Rep. N. S. 288.

The defendants appealed.
Dec. 17 and 19, 1878.— W atkin  W illiam s, Q.C. 

and C. Bowen for the defendants.—The real ques
tion is, whether there is any evidence of acontract
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of carriage between the plaintiffs as shippers and 
the defendants as shipowners, for otherwise on 
what ground can the plaintiffs put their case ? 
The contract was made with Pott and Korner, the 
charterers, who signed the bill of lading. To 
make out a ratification so as to make the defen
dants liable on that ground, it must be shown that 
the contract purported to be made on their behalf, 
and there is nothing in this bill of lading to show 
that it was made on behalf of the ship. The cases 
which are cited in the court below do not estab
lish any liability on the part of the defendants. 
Even if there was a contract, the defendants were 
discharged by the exception in the bill of lading.

B utt, Q.O. and J. 0. Mathew for the plaintiffs. 
•—The evidence is sufficient to show that the bill of 
lading was a contract between the plaintiffs and 
the defendants, on which the latter are liable, and 
the damage having been caused by negligent 
Btowage, the defendants are not proteeted by the 
exceptive clause. The goods were lawfully on 
board with the defendants’ consent, and in the 
defendants’ custody, and therefore the defendants 
are liable for the injury caused by negligence.
[B ramwell, L.J. referred to

M a rsh a ll v. The York, Newcastle, and Berw ick R a il
w ay Company, 11 C. B. 655; 21 L. J. 34 C. P.]

The following cases were also cited :
B la ik ie  v. Stembridge, 6 C. B. N. S. 894,911; 28 

L. J. 329, C. P. ; 29 L. J. 212, C.P. ;
B rit is h  Colum bia Saw M il ls  Company v. Nettleship, 

18 L. T. Rep. N. S. 604; L. Rep. 3 C. P. 499 ; 
3 Mar. Law Caa. O. S. 65;

Good v. London Steamship Owners’ Association, L. 
Rep. 6 C. P. 563 ;

Sandemann v. Scurr, 15 L . T. Rep. N. S. 608; L. 
Rep. 2 Q. B. 86; 3 Mar. Law Caa. O. S. 446;

Peek v. Larsen, 25 L . T. Rep. N . S. 580; L. Rep. 12 
Eq. 378; 1 Asp. Mar. Law Caa. 163 ;

Steel v.' The State L in e  Steamship Company, 37 L. T. 
Rep. N. S. 333; L. Rep. 3 App. Caa. 72 ; 3Aap. 
Mar. Law Caa. 316 ;

T a y lo r v. The L iverpoo l and  Great Western Steam
sh ip  Company, 2 Aap. Mar. Law Caa. 275; 30 L .T . 
Rep. N. S. 714; L. Rep. 9 Q. B. 546;

Fletcher v. R ylands, 19 L. T. Rep. N. 8. 220; L. Rep 
3 H. L. 330 ;

Jones v . The Festin iog R a ilw a y  Company, L . Rep. 
3 Q. B. 733 ;

The St. C loud, Br. & Luah. 4 ; 1 Mar. Law Caa. 
O. S. 309;

Cur. ad v .vu lt.
M arch  22. 1879.—The judgment of the court 

(Brainwell, Brett, and Cotton, L.JJ.) was de
livered by B ramwell, L.J.—This case comes before 
is  in a very unsatisfactory way, so far as relates 
to one of the questions principally argued before 
us. We are not told how the goods come to be 
8nipped, and are left to guess with whom the 
Plaintiffs made their contract of carriage. We 
are> however, satisfied that the plaintiffs are en
titled to recover. The case is in a dilemma. 
Lither there was a contract between the plaintiffs 
and the defendants, or there was not. I f  there 

a contract between them, it  is the one con
tained in or evidenced by the b’ll of lading. Now 
ffis clear that,if that is thecontract,thedefendants 
ar® liable on the ordinary contract of a carrier, 
unless there is (and there is not) some clause in 
. e contract to relieve them ; whether the words 
ln other respects would extend to this case we 
ueed not say, as there is one respect in which 
tney do not; they extend to the acts of captain, 
unifiers, and crew ; they do not extend to the 
acts of the defendants and their other agents 

V ol. IV ., N.S.

and servants, therefore not to the acts and 
defaults of the stevedore. But it is by these 
acts and defaults that the goods were damaged. 
I f  then there is a contract between the 
plaintiffs and the defendants, the defendants are 
liable. So also if there is not. For if so, the case 
is this: the goods were lawfully with the defen
dants’ licence in their ship, and they tortiously so 
dealt with them that the goods were injured. I t  
was found, as a fact, that the loading of the oxide 
was negligent. I t  was therefore wrongful, not 
as a breach of contract, but as a wrongful act in 
itself. I f  the defendants had done what was done 
wilfully, that is to say, intentionally that it would 
injure the plaintiffs’ goods, it is clear that they 
would be liable. But what difference does it make 
that they did it ignorantly P I t  may be asked 
where is the duty of care ? I  answer, that duty 
that exist in all men not to injure the property 
of others. This is not a mere nonfeasance which 
is complained of, it is a misfeasance—an act and 
wrongful. Suppose A. lets B. a horse, B. with
O.’s licence puts up at C.’s Btables for reward to
C. from B., C. turns into the stable loose a vicioos 
horse, known to be so, not to injure A .’s horse, 
but not thinking of the matter; there cannot be a 
doubt that C. would be liable to A. if the horse 
was injured. So if he gave the horse bad oats 
which injured the horse he would be liable, though 
be would not be to A. if he omitted to feed him ; 
so here justice is done, though indirectly. I t  is 
certain that, if the charterers sued on the charter in 
respect of the complaint in this action, there would 
be no defence, and it is certain they ought to sue 
if necessary for the benefit of the plaintiffs. The 
judgment must therefore be affirmed.

Judgment affirmed.
Solicitors for plaintiffs, W. A. Crump and Son.
Solicitors for defendants, Hollam s, Son, and 

Coward.

M arch  1,3, and  22,1879.
(Before B rett, Cotton, and T hesiger, L.JJ.)

P o s t l e t h w a it e  v. F r e e l a n d .

Shipping  — Charter-party— Construction o f—De
murrage— Charterer’s lia b ility — Due diligence.

A  charter-party stipulated that the cargo should 
be brought to and taken fro m  alongside at mer
chant’s r isk  and expense, and should be “ dis
charged w ith  a l l dispatch, according to the custom 
o f the po rt." I n  an action by the shipowner 
against the charterer fo r  demurrage, i t  was 
proved that when the ship arrived at the p o rt o f  
discharge, owing to the unusual number o f vessels 
then ly ing  there, a ll the, available lighters in  the 
po rt were being used fo r  discharging cargoes, so 
that the ship was compelled to w a it her tu rn  fo r  
lighters, and there was considerable delay in  
commencing to unload her. Cargoes were usually  
discharged in  the port by lighters, and no others 
could be procured w ith in  150 miles, and i t  was 
usual fo r ships entering the port to w a it the ir 
tu rn  fo r  unloading. The judge asked the ju r y  
whether there was a settled custom in  the po rt as 
to discharging vessels laden like  the one in  ques
tion  ; and, i f  there was, whether she was d is
charged w ith  a l l dispatch according to the 
custom. The ju r y  having answered both ques
tions in  the affirmative, judgm ent was entered fo r  
defendant.

K
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Held (affirm ing the decision o f the Exchequer 
Divis ion, Cotton, L .J . dissenting), that, on the 
construction o f the charter party, the charterer 
was not hound to begin discharging cargo at 
once w ithout reference to the means fo r  discharg
ing  existing in  the port at tha t tim e ,* and the 
practice as to ships being unloaded in  tu rn  was 
pa rt o f the custom o f the p o r t ; and therefore that 
there was no misdirection.

A ppeal from a decision, of the Exchequer Division 
(Kelly, C.B. and Hawkins, J.).

The action was to recover damages for breach 
of an agreement contained in a charter-party to 
discharge cargo. A t the trial the jury found for 
the defendant, and judgment was entered accord
ingly.

An order n is i having been obtained for a new 
trial, the Exchequer Division discharged the order, 
and the plaintiffs appealed.

The material facts of the case will be found to 
be fully set out in the judgment of the Court of 
Appeal (post).

Cohen, Q.O. and Bigham  for plaintiff.—There 
was a misdirection. The obligation under the 
charter-party was not that the charterers should 
use reasonable diligence only in the discharge of 
the vessel with reference to the means of dis
charge existing at the port at the time. It is 
admitted that, if that were the only obligation 
there was no misdirection. “ According to the 
custom of the port ” means merely “ in the manner 
usually employed in the port.” There could be no 
evidence of custom as to the number of lighters 
available; it must necessarily vary. The fact that 
no lighters were immediately available does not 
relieve the charterers, who are bound under the 
charter-party to provide means of discharge. 
Suppose the vessel arrived while a strike of dock 
labourers was going on, or that all the lighters 
had been destroyed or injured by a hurricane, the 
charterers would still be liable under their con
tract for demurrage. In  Ford  v. Cot.esworth (19 
L. T. Rep. N. S. 634; L. Rep. 4 Q. B. 127 ; 3 Mar. 
Law Cas. O. S. 190, 468), the earlier cases are 
referred to, and the law summed up by Black
burn, .T. The learned judge says: “ The
question depends upon what the contract im
plied by law is when there is a charter-party 
silent as to the time to be occupied in the 
discharge. We agree that, whenever a party to a 
contract undertakes to do some particular act, the 
performance of which depends entirely on himself, 
so that he may choose his own mode of fulfilling 
his undertaking, and the contract is silent as to 
time, the law implies a contract to do it within a 
reasonable time under the circumstances ; and if 
some unforseen cause, over which he has no con
trol, prevents him from performing what he has 
undertaken within that time he is responsible 
for the damage.” Here the charterers or con
signees were bound to provide lighters and dis
charge the cargo. The shipowner had nothing 
whatever to perform with respect to the dis
charge. In  Tapscott v. B alfour (1 Asp. Mar. 
Law Oas. 501; 27 L .  T. Rep. N. S. 710; L. Rep. 
8 C. P. 46; 42 L. J. 16, C. P ), where the 
vessel got in dock, but could not be loaded 
at once because of the number of vessels 
already in dock, it was held that the charterers 
were liable for the delay from the time of her 
getting into dock. See also

Ashcroft v. The Crow O rchard C o llie ry  Company 
L im ite d , 2 Asp, Mar. Law Cas. 397 ; 31 L. T. 
Rep. N. S. 266; L. Rep. 9 Q. B. 540; 43 L. J. 194, 
Q . B .

In  W right v. The New Zealand Shipp ing Company 
(ante., p. 118; and 40 L .T. Rep. N. S. 413) this oourt
held, where the time for unloading was not named in 
the charter-party, that the charterer was bound to 
provide at the port of discharge sufficient appli
ances of the kind ordinarily in use at the port, 
and that it  was no answer to a claim for delay 
in unloading to show that the delay was caused 
by the crowded state of the port. Lord Coleridge 
should have directed the jury that under the 
charter-party tho charterers were bound to pro
vide means for discharging the cargo when it 
arrived, and also that it must be discharged with 
due diligence according to the custom of the port 
with respect to the manner of discharge. The 
attention of the jury shonld also have been directed 
to the fact that four o£ the lighters were out of 
repair.

W atldn W illiam s, Q.C. and Macleod for defen
dant.—Very little assistance can be gained from 
the authorities on this point; tho principle of 
them is admitted. I f  the defendant was under 
the obligation contended for by the other side, 
it is admitted that the fact that there were a 
great number of ships at the port, or that this 
particular one had to wait her turn, would afford 
no excuse for the delay in unloading. But under 
the charter-party the defendant is not bound to 
give an absolute disohage with reference to the 
ship’s capability to discharge. The words “ accord
ing to the custom of the port” have no meaning 
if the contention of the other side is right. The 
evidence shows the very great difficulty there 
was in discharging cargo. Part of the custom 
was that ships shonld wait for their turn to dis
charge. “ According to the custom” therefore 
means according to what occurs when there are a 
great number of ships in the harbour.

Bigham  replied. Cur. adv. vu lt.
M arch  22.—T hesiger, L.J.—1The plaintiff in this 

action was the owner of a vessel called the Cum
berland Lassie, and on the 28th April 1875 he 
chartered her to the defendants to carry a cargo of 
about 370 tons of steel rails and fastenings from 
Barrow-in-Furness to East London in South Africa 
and there discharge. The charter-party provided 
that the cargo should bo brought to and taken 
from alongside at merchants’ risk, and contained 
the following stipulation: “ The cargo is to 
be discharged with all dispatch according to the 
custom of tho port'” The action is brought to 
recover damages for the alleged breach of such 
stipulation.

Tho port of East London is situate upon a river 
having a bar at its mouth, and into which in conse
quence vessels of the burden of the Cumberland 
Lassie are unable to enter until the greater part of 
their cargo is discharged. The discharge is per
formed by lighters, which are worked to and from 
the ship in a somewhat unusual manner. There is 
one large warp or cable from the inside to the 
outside of the bar. From that warp there branch 
out minor warps, and to those minor warps 
vessels lading or unloading their cargoes attach 
their own cables. The lighters have neither 
sails nor oars, and are worked by being pulled 
along the warps and cables which I  have
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described. In  1875 the business of lading and 
unloading was mainly conducted by a company 
called the Fast London Loading and Shipping 
Company, to which the warps belonged, and 
which owned nine or ten lighters for working 
in conjunction with the warps. Four only of 
these lighters were suitable to the discharge of 
the cargo of the Cumberland Lassie. The custom 
or practice of the port, as regards the discharge 
of vessels, was as follows:—vessels upon arrival 
reported themselves at the port office, and in 
the order in which they reported themselves 
their turn, as it was called, for unloading came 
in rotation. As soon as a vessel came in turn, 
one lighter was sent to her every working day 
until such time as she was finally discharged, with 
the exception that when the mail steamers came 
in a preference was given to them. The Cumber
land Lassie arrived at East London on the 31st 
Aug. 1876, and was ready to commence dis
charging her cargo on the following day. I t  
happened, however, that at the end of 1874, or 
the beginning of 1875, the supply of iron rails 
to the Government at East London had com
menced, and in consequence the number of vessels 
arriving at the port in the autumn of 1875 was in
creased, and when the Cumberland Lassie arrived 
there were already lying in the roadstead seven 
vessels laden with cargoes similar to her own. 
rhe Government obtained from AlgoaBay, situate 
Rt least 150 miles south of East London, three or 
four surf boats, two of which appear to have been 
brought to East London after the Cumberland 
Lassie^ arrived there, and all of which, with the 
exception of one under repair, were employed in 
discharging the vessels which arrived before the 
Cumberland Lassie. In  the result, the turn for 
the discharge of that vessel did not come until the 
fith Oct., when a lighter of the East London 
Landing and Shipping Company commenced to 
discharge the cargo. From that time it is not 
contended on the part of the plaintiff that there 
was any undue delay ; but, inasmuch as twenty- 
lour working days intervened between the date of 
the ship’s being ready to discharge and the 6th 
Hct., the plaintiff seeks to recover damages in 
respect of the non-discharge of cargo during 
those twenty-four days. The evidence establishes 
that the time occupied in discharging the vessel 
Was not greater than the average time occupied 
ln discharging vessels of like tonnage during the 
Rutumn of 1875. A t the trial Lord Coleridge left 
0 the jury to say, first, whether there was any 

settled practice or custom between the months of 
Pril and November 1875 as to the unloading of 

sailing vessels laden as the Cumberland Lassie 
was laden in the port of Ease London; secondly, 

“here was, whether the Cumberland Lassie was 
Th ° ■ ah dispatch according to the custom.

e iury answered both questions in the affirma- 
a ?’ -a jd  the learned judge directed the verdict 
Th i Pm.ent to bo entered for the defendants.

e plaintiff moved the Exchequer Division for 
tun.evJ tr'al on the ground of misdirection, and 
cA .  . 6 verdict was against evidence, and the 
chiC1 j Da' 0I-der for a new trial having been dis- 

rged, he appealed to this court, 
itself • ar8Qment before us has really resolved 
Whi l mt,0 a question as to the construction 
Car oil . the clause in the charter-party “ the 
a J ° , «  to be discharged with all dispatch 

rding to the custom of the port ” when

read in conjunction with the facts ought to 
bear. The plaintiff contends in substance that 
Lord Coleridge ought to have told the jury that as 
soon as the Cumberland Lassie was ready to dis
charge the defendants ought to have provided her 
with one lighter for every working day, except 
perhaps the days on which the lighters were 
engaged in discharging mail steamers. I f  the 
plaintiff is right in his contention I  think it clear 
that the learned judge did misdirect the jury, for 
he certainly indicated to them that there was no 
such obligation upon the defendants to provide 
lighters ; but I  am of opinion that the plaintiff is 
not right in his contention. In  order to support 
it  his counsel treat the clause of the charter- 
party in question as if the words “ with all 
dispatch ” were unconnected with the words 
“ according to the custom of the port,” and 
they endeavour by that means to read the clause 
as running in this way, “ the cargo is to be 
discharged according to the custom of the port, 
and with all dispatch.” Beading the clause in 
this way, they argue, not without force, that the 
custom of the port was to regulate the mode of 
discharge by a single lighter worked by the 
warps and cable, but was not to regulate the time 
of commencing the discharge or the rate of 
dispatch, which it was contended was to be as 
fa3t as one lighter, commencing as soon as the 
vessel was ready to discharge, could on working 
days discharge the cargo. In  my opinion, how
ever,'the words “ according to the custom of the 
port,” placed as they are in immediate juxta
position with the words “ with all dispatch,” were 
intended to be read, and must be read, so as to 
qualify these latter words and, if that be so, it 
appears to me to follow that the practice or 
custom as to vessels coming on turn was one 
which regulated the dispatch of the Cumberland 
Lassie just as much as the practice or custom of 
unloading vessels by lighters worked along the 
warps or cables. Indeed, lighters, warps, and 
cables may in this case be looked on as forming 
one apparatus for unloading, and the plaintiff had 
no right to complain of the defendants, because 
this apparatus was, until the 6th Ocfc., occupied 
by vessels which arrived before the Cumberland 
Lassie, and over which the defendants had no 
control.

The decision in this court of W right v. The 
New Zealand Shipping Company (ante, p. 118), to 
which we have been referred, is in no way 
inconsistent with this view. There the charter- 
party did not contain any express provision 
in reference to the discharge of the cargo, 
and the obligation of the charterer was therefore 
that implied by law—that is, to discharge within 
a reasonable time. The ordinary time for dis
charge of vessels of similar burthen with and 
loaded as the chartered vessel in that case was 
loaded, was proved to be thirty-five days ; but, 
owing to a concourse of vessels annually at the 
particular time of the year at which the plaintiff’s 
vessel happened to arrive, and due in great 
measure to arrivals of the defendants’ own vessels, 
the lighters were inadequate in point of number, 
and the plaintiff’s vessel was delayed for a much 
longer period than thirty-five days. Upon that 
state of facts it was held that the shipowner ought 
not to be the sufferer from a delay, against which 
the defendants might themselves have provided, in 
respect to which the charter party contained no
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express stipulation, and the cause of which, 
although recurring at fixed intervals of time, was 
exceptional when compared with the general state 
of the port of discharge.

The cases of Tapscott v. B a lfo u r (1 Asp. Mar. 
Law Cas. 501; 27 L. T. Rep. N. S. 710); L. Rep. 
80.P.46) and Ashcroft v. The Grow Orchard Colliery  
Company (2 Asp. Mar. Law Cas. 397; 31 L. T. Rep. 
N.S. 266; L. Rep. 9 Q. B. 540) are also distinguish
able from the present. In  the former the 
loading of a cargo of coals was to be in the 
usual and customary manner, nothing being 
said as to time, and it was held that the 
words applied to the mode of loading only, and 
that the charterer was responsible for delay, 
which arose from his vessels’ inability to get 
under the tips, that inability again beiug due to 
the number of vessels waiting in turn to go under 
the tips before her, of which number, moreover, 
several were loaded by the agent employed by 
the charterer. I t  is also to be observed that in 
that case it was proved that, although loading 
from the tips was the most usual method of load
ing in the particular dock, yet it could be, and not 
unfrequently was, done from lighters, and Den
man, J. in his judgment relies upon the fact as 
giving additional support to the view that the 
charterer, who might have obtained lighters, was 
responsible for the delay. In  Ashcroft v. The 
Crow Orchard Colliery (ub i sup.) a cargo of coal 
was to be loaded with the usual dispatch of the 
port, or if longer detained the ship was to be paid 
forty shillings demurrage. I t  was there held that 
the charterers were liable for a detention outside 
the docks for an unusual time, that detention 
being due to the fact that the charterers them
selves had, when the charter party was entered 
into, three ships loading in the docks, and ten 
other charters in their books having priority over 
the plaintiffs.

None of the decisions to which I  have re
ferred in any way impugned the authority 
of cases of the class of Leideman v. Schultz 
(23 L. J. 17 C. P .; 14 C. B. 38) and Lawson v. 
Burness (1 H. & C. 396) which were decided 
in favour of the charterer upon words in the 
charter party importing that he has only to 
be bound to take cargo in regular turns of load
ing. They are merely illustrations of the principle 
enunciated in L o rd .v. Cotesworth (19 L. I .  Rep. 
N. S. 634; L. Rep. 4 Q. B. 127; 3 Mar. Law 
Cas. O. S. 190, 468), to which my judgment in 
this case is in no way opposed. That prin
ciple is that, under a charter-party which pro
vides for the delivery of the cargo in the usual 
and customary manner, but which is silent as to 
the time to be occupied in the discharge, the law 
implies a contract that each party will use reason
able diligence in performing that part of the 
delivery which by the custom of the port falls 
upon him. Here the use of the warp and lighters 
in regular turn was part of the custom of the 
port by which the discharge with all dispatch was 
to be qualified and limited, and by that custom 
the control of the lighters as well as of the warp 
was no more in the hands of the charterers than 
it  was in the bands of the shipowner.

For these reasons I  am of opinion that the 
ruling of the learned judge at the trial was 
correct, that the findings were warranted by the 
evidence, and that this appeal should fail.

Cotton, L.J. read the following judgment :—This

was an action by the owner of a sailing vessel 
called the Cumberland Lassie against the charterers 
for the detention of his ship. The action was 
tried before Lord Coleridge, and resulted in a 
verdict and judgment for the defendants, and this 
was an application by way of appeal from the 
Exchequer Division for a new trial, on the ground 
of misdirection. By the charter-party, which was 
dated the 28th April 1875, it was agreed that the 
Cumberland Lassie should take a cargo of rails 
from Barrow-in-Furness to East London in South 
Africa, and it was stipulated that the cargo should 
be brought to and taken from alongside at mer
chants’ risk and expense; and further (which is 
the provision on which tho question tnrns), that 
the cargo was to be discharged with all dispatch 
according to the custom of the port. I t  was for 
delay in accepting delivery of the cargo at the 
port of discharge that the action was brought. 
The ship arrived at East London on the 31st Aug. 
1875. The harbour there is a bar harbour, and 
vessels of the size of the Cumberland Lassie are 
obliged to unload a considerable portion of their 
cargo before they can cross the bar. The dis
charge of cargoes outside the bar is effected by 
means of lighters or other small vessels. The 
usual way by which in Sept. 1875 lighters were 
brought alongside the vessel to be unloaded was 
by means of a warp, consisting of a rope carried 
across the bar and fastened to buoys, and on the 
outside connected with the ropes branching from 
i t ; from the end of these branch warps the 
lighters were warped to the vessel to b9 unloaded 
by a rope provided by that vessel. The complaint 
of the plaintiff is, that for twenty-four working 
days after the Cumberland Lassie arrived at the 
port no lighter or other vessel was provided by 
the defendants, the charterers, to accept delivery 
of the cargo. The defendants admit the fact, but 
they say that, having regard to the terms of tho 
charter-party and the facts proved, they are not 
liable for the delay. I t  was proved at the trial 
that, at the time when the Cumberland Lassie 
arrived at East London and was in course of un
loading, tho only lighters for unloading vessels 
outside the bar, with the exception of three boats 
belonging to the Government, belonged to a com
pany which had purchased these lighters and the 
warp from the Government; that there was a 
practice or custom at the port that every sailing 
vessel should be taken in torn for unloading, 
according to the time of her arrival in port, and 
that when the turn of a vessel arrived in should 
have the services of one lighter only, and once 
only in the day ; that the company had four 
lighters only capable of carrying iron rails; that 
mail steamers were, as against Bailing vessels, 
entitled to preference in the use of the lighters, 
and that in regular turn the Cumberland Lassie 
was not entitled to the use of a lighter for dis
charge of her cargo before the twenty-four work
ing days had expired. There was evidence that, 
having regard to the number of vessels in the 
port at the time when the Cumberland Lassie 
arrived and to the number of lighters then at the 
port available for unloading rails, the turn of the 
plaintiff’s vessel to have a lighter for unloading 
the cargo did not arrive before the twenty-four 
days had expired. The defendants contend that 
the reference to the custom of the port contained 
in the provisions of the contract to which I  have 
referred absolves the defendants from liability,
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and so Lord Coleridge directed the jury ; for he 
in hia summing up in effect directed that, iE they 
found that at the date of the charter-party and 
from that time till the time of the unloading there 
was a practice at the port as to the unloading, 
and if so, that the defendants used the existing 
appliances with due despatch in accordance with 
the practice, that then they should find for the 
defendants. I f  the delay of which the plaintiff 
complains was not attributable to what can be 
called the custom or practice of the port, this was 
a misdirection; for, in the absence of any refe
rence to the custom of the port, and if there was 
no express stipulation in the contract to regulate 
in this respect the rights and liabilities of the 
plaintiff and defendants, it would be the duty of 
the charterers to provide at or shortly after the 
vessel was ready to discharge its cargo appli
ances of the kind ordinarily in use in the port for 
the purpose of taking delivery— that is, in the 
present case, lighters or other small vessels cap
able of crossing the bar.

Did then the reference to the custom of the 
port vary the defendants’ liability in this 
respect ? I t  was argued that it does so, because 
the custom or practice of the port was that 
vessels Bhould be entitled to lighters in turn 
according to the times oE their respective 
arrivals, and by treating the warp and lighters as 
one entire instrument for unloading vessels out
side the bar. But there was no evidence that a 
larger number of lighters than were in use at the 
time in question in the port could not have crossed 
the bar daily by means of the warp; and, on the 
contrary, there was evidence that shortly after
wards a larger number of lighters were employed 
ln unloading vessels, and crossed the bar by 
means of the warp. The delay therefore was 
attributable to the number of lighters at the port 
being insufficient for the number of vessels. The 
number of lighters cannot, in my opinion, be 
considered as a matter regulated by or dependent 
on the custom or practice of the port. I t  would 
n°t, I  should think, bo contended that, however 
the business of the port might increase, it could 
be said to be the custom or practice of the port 
that the only lighters for hire there should be 
such as the company were for the time being pos
sessed of. In  my opinion the defendants are not, 
by the qualifying reference in the charter-party 
to the custom of the port, protected from liability 
lor delay caused by the number of lighters at the 
Port being insufficient for the vessels for the time 
being in the port. I t  is said that this will make 
the words “ according to the custom of the port ” 
inoperative and strike them out of the contract. 
Hut, in my opinion, this is not the case. These 
words will qualify the words “ with all dispatch ” 
by excusing any delay caused, for example, by the 
Preference given by the practice of the port to 
Mail steamers, or by no work being done on those 
bays which it is the practice of the port to 
observe as holidays.

It was much pressed in the course of the 
J’gument that it was impossible for the 
larterers to provide other lighters. If, how- 

,7 er’ the construction which I  have put upon 
e contract is correct, the defendants cannot 

P otect themselves from liability to pay damages 
fh' • P*a’ptiffs for the delay by alleging that 

18 is attributable to their inability to discharge

an obligation which the defendants, as between 
themselves and the plaintiffs, had undertaken.

I t  was said that the number of the lighters was 
insufficient, in consequence of there being at the 
time an unusually large number of vessels which 
were waiting to discharge their cargo. In  my 
opinion, if such was the case, it cannot excuse 
the defendants from liability ; for, if such was the 
case, the delay would be caused by an accident, of 
which, as between themselves and the plaintiff, 
the defendants must bear the loss.

B rett, L. J. — The question in this case is 
whether there ought to be a new trial on the 
ground of misdirection. The action is for demur
rage, and the answer is that under the charter- 
party discharge of the cargo was to be according 
to the custom of the port, and that it was properly 
discharged in accordance with the charter-party. 
Lord Coleridge asked the jury whether there was 
an established custom of the port, and whether, if 
so, the cargo was discharged in accordance with 
that custom ; and the j ury answered both questions 
in the affirmative. So far there is no symptom of 
a misdirection. But it is said that the judge 
misdirected the jury as to what might and what 
might not be a part of the custom of the port. 
The objection in reality is that the learned judge 
admitted evidence to Bhow that certain things 
were part of the custom of the port which in their 
nature could not be so. I t  was Bhown by evidence 
that part of the custom was that vessels should 
be unloaded by certain lighters, that is to say, by 
those belonging to a certain company and those 
belonging to the Government, and that such 
lighters were only supplied to the ships in torn, 
and in a particular way. I t  was shown that this 
was the practice of the port, not only at the time 
when the ship arrived, but had been so for so long 
a time that it had become a recognised custom. 
But it was urged on behalf of the plaintiffs that 
this evidence was immaterial, and that the learned 
ju d g e  was wrong to admit it— that this evidence 
was, in fact, shut out by the terms of the charter- 
party.

Now, the charter-party provides that “ the 
cargo is to be brought to and taken from alongside 
at merchants’ risk and expense, that twelve run
ning days (Sundays and holidays excepted) are to 
be allowed, a.ud that the cargo is to be discharged 
with all dispatch according to the custom of the 
port.” In other words, the cargo is to be dis
charged with all dispatch consistent with its being 
discharged in the way in which every ship is in
variably discharged at that port. What, then is 
the manner in which the vessel is to be dis
charged? The ship cannot cross the bar, and 
must lie outside. The discharge must therefore 
take place by lighters, which are warped along a 
fixed cable across the bar, and, when they have 
crossed the bar, they are warped along smaller 
ropes to the ship’s side, and in the same manner 
are warped in again. The port is 150 miles at 
least from any place whence any additional lighters 
can be procured; and to say that anyone could 
get more lighters for the purpose of unloading a 
particular ship is to say that which, from a 
business point of view, is impossible. Therefore, 
a p r io r i,  one would suppose that the unloading 
must be done by lighters belonging to that port 
only. Evidence was given which accords with that 
which one would naturally expect— that the un-
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loading had to be done by lighters only, and not 
by such lighters as the owners of the cargo could 
procure at their own will and pleasure, bub by the 
lighters belonging to the company and the Govern
ment. Now, the company and Government would 
only supply those lighters in one particular way, 
viz., at the rate of one lighter per day to the ships 
in turn, according as each arrived and was re
ported. Therefore, the process by which a ship 
had to be discharged was by placing itself on 
the turn and waiting till it received from the 
Government permission to have one lighter per 
day to discharge the cargo. So far from thinking 
that this cannot be a custom, I  am of opinion that 
it  is the only substantial custom of the port. If  
there was no custom whatever, and the charterer 
could have supplied himself with a hundred 
lighters at once, he must still use them by 
going along the fixed warp. That is a matter 
of necessity, and therefore the use of the fixed 
warp cannot be called an essential part of the 
custom; but an essential part of the custom was 
to wait till the vessel could get a lighter in her 
turn. Therefore, unless we hold that the 
defendants were bound to go to any distance to 
fetch lighters they used all diligence and every 
dispatch. I  hold that it was an essential part of 
the custom that the charterers were not bound to 
get lighters from any other place in any other 
way, or at any other time, but only from the com
pany and Government, at such times as they 
would allow; I  am of opinion that that was a 
valid custom, that the learned judge was right to 
admit the evidence, that the verdict was right, 
that upon that finding no other judgment could 
be entered, and that consequently this judgment 
ought to be affirmed.

Judgment affirmed.

S olic ito rs : Chester and Urquhart, for B rad
shaw, Barrow-in-Furness, for p la in t if f; A llen  and 
Creenor, for defendant.

HIGH COURT OF JUSTICE.
Q UEEN’S B EN CH  D IV IS IO N .

Beported by A. H. Poyber, Esq., Barrister-at-Law.

Saturday, June 14,1879.
(Before C ockburn , C.J. and L ush, J.)

O a k l e y  v . Speedy .

Compulsory pilotage— Master o f vessel on hoard— 
C rim in a l proceedings against master— Onus o f 
p ro o f—17 4*18 Viet. c. 104, ss. 354, 370, 376, and 
388— Thames Conservancy Act (29 &  30 Viet, 
c. 89), bye-laws 28 and 72.

In  c rim ina l proceedings against a master o f a 
vessel who has a compulsory p ilo t on board, such 
master is not bound to prove that at the time o f 
the act or omission the subject o f such proceedings 
he was not in te rfe ring w ith  the navigation o f his 
vessel.

The respondent, the master o f a vessel carrying  
passengers and w ith in  a d is tric t in  which he was 
compelled to take a p ilo t on board, was summoned 
and charged by the appellant, acting on behalf o f 
the Thames Conservancy Board, before the police 
magistrate at W., w ith  not having navigated his 
vessel in  a  careful and proper m anner; but the 
magistrate dismissed the summons on the ground

that as the master had on board a p i lo t  compul
sorily  in  charge, he was exempt fro m  lia b ility ,  
unless i t  was proved that he was actually nav i
gating the vessel himself.

Held, that the summons was properly dismissed, 
fo r  as there was a p ilo t  compulsorily on 
board, i t  must be assumed that he was in  charge 
o f the vessel, since in  c rim ina l proceedings 
against the master fo r  a breach of the rules and  
laws o f navigation, i t  is incumbent on the p ro 
secution to prove tha t at the happening o f the 
accident the master actua lly took pa rt in  the 
management and navigation o f the vessel.

T his was a case stated by a stipendiary police 
magistrate under 20 & 21 V io t. c. 43. The fo llow ing 
were the m aterial parts :—

The defendant was charged at the police court 
of Woolwich, by a summons taken out at the 
instance of the complainant, acting on behalf of 
the conservators of the river Thames, that he the 
said Wm. Speedy, on Nov. 16, 1878, being master 
of the steam-vessel B rita n n ia , did not navigate 
the said vessel while passing on the river Thames 
in a careful and proper manner as well with regard 
to the safety of such vessel as of other vessels ou 
the river.

A t the hearing of the said summons it was 
admitted on the part of the defendant that he 
was on the said 16th Nov. 1878, master of the said 
steam vessel B r ita n n ia ; and it was proved on 
behalf of the comdainant that on the afternoon of 
that day the said steamship was navigated on the 
river off Woolwich at a rate of speed by reason 
of which one of the mooring chains of the War- 
spite, moored at Charlton, was by the heavy wash 
carried away.

I t  was proved on behalf of the defendant that 
the B r ita n n ia , was on the said 16th Nov. 1878, on 
a voyage fcom Wapping, in the port of London, 
to Dundee, in Sootland, and that she had on board 
certain passengers, and that at the time of the 
said navigation a pilot duly licensed by the Irm ity  
Corporation was compulsorily on board the 
B r ita n n ia  to take charge of and navigate her 
to Gravesend. The navigation of the river Thames 
is regulated by the bye-laws made by the conser
vators oE the said river in pursuance of the ihames 
Conservancy Acts, and the Thames Navigation 
Acts, and allowed by order in council, dated the 
5th Eeb. 1872.

The 28th of such bye-laws is as follows :
Every vessel shall at all times while passing on the 

river be navigated in a proper and careful manner, as 
w in  with regard to the safety of such vessel as of other 
vessels oil the river.

The 72nd is :
Any person committing any breaoh of, or in anyway 

infringing anyof these bye-laws,shall be liable to a penalty
of and shall forfeit a sum not exceeding o l„  which said
nonalty shall be recovered, enforced, and applied accord- 
ing to the provisions of the Thames Conservancy Ants
1857 and 1864. .

By 17 & 18 Viet. c. 104, s. 354, it  is enacted that:
The master of every ship carrying passengers between 

anv place in the United Kingdom, or the islands of 
Guernsey, Jersey, Hark, Alderney, and Man, and any 
other place so situate, when navigating upon any waters 
situate within the limits of anydistnet for which pilots are 
licensed by any pilotage authority under the provisions 
of this or of any other Act, or upon any part thereof so 
situate, Shall, unless he or his mate has a pilotage, certifi
cate enabling such master or mate to pilot the said ship 
within such district, granted under the provisions here
inbefore contained or snoh certificate as next hereinafter
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mentioned, being a certificate applicable to sucb district 
and to such ship, employ a qualified pilot to pilot his 
ship.

Sect. 370 defines the “ London district ” as 
“ comprising the waters of the Thames and Med
way as high as London Bridge and Rochester 
Bridge respectively, and also the seas and channels 
leading thereto or therefrom as far as Orfordness 
on tho north and Dungeness on the south.

Sect. 376 enacts that “ subject to any alteration 
to be made by the Trinity House, and to the 
exemptions hereinafter contained, the pilotage 
districts of the Trinity House, within which the 
employment of pilots is compulsory, are the 
London district and the Trinity House outpost 
districts as hereinbefore defined.”

I t  was contended on the part of the defendant 
that, inasmuch as the B rit la n n ia  was being navi
gated at the time of the alleged offence by a pilot 
compulsorily acting in charge, and was under 
compulsory pilotage, he (the defendant) could not 
be convicted of committing tho breach of the bye
law charged in the summons, and was exempt from 
liability thereof, in proof of which contention sect. 
388 of the last-mentioned Act was quoted, which 
section is as follows:

No owner or master of any ship shall be answerable to 
any person whatever for any loss or damage occasioned 
by the fau lt or incapacity of any qualified pilot acting in 
charge of such ship, within any district where the employ
ment of such pilot is compulsory by law.

Being of opinion that such contention was correct, 
the magistrate dismissed the Rummous.

The question for the opinion of the court was 
whether the contention of the defendant was good 
in law,

A rbu tlino t fortheappellant—The act complained 
of was running down the river at an undue rate 
of speed, and causing an accident. The master 
was rightly summoned, but the charge was in
correctly dismissed. I  admit that there was a 
pilot compulsorily on board; but the onus of 
proving that the act complained of was caused 
by the pilot is cast on the master, who must 
relieve himself of the liability. The macter shields 
himself under the 72nd bye-law and sect. 388 of 
the Merchant Shipping Act; but notwithstanding 
the exemption afforded by this section the Admi
ralty Court has always in cases in which it is the 
defence cast upon the master or owner of the ship 
the burden of proving that the loss or damage was 
due to the wrongful act of the pilot:

The M ob ile , Sw. Ad. Bep. 127 ;
The A d m ira l Boxer, Sw. Ad. Bep. 193;
The Schwabbe, Lush. Ad. Bep. 239 ;
The C a rr ie r Dove, Br. & Lush. Bep. 113.

The principle of these cases is applicable to the 
matter now before the court. [ L ush , J.—This is 
Dot an action, or within the exempting clause, but 
a penal m atter; and is there not a presumption 
that, when a pilot is on board, he is in charge of 
the whole navigation of the ship ? The cases you 
have cited are civil actions for loss or damage, and 
rest on the statutory exemption, and their deci- 
s'ons do not apply to criminal charges upon the 
pye-laws for improper navigation, as to which it 
J? °rdmarily to be presumed that the pilot in 
0 arge of the vessel at the time should be re
sponsible^ This is a question of the onus of 
Proof We were not on board of the defendant’s 

essel, and cannot know whose fault it is that 
as caused the mishap, but the defendant does,

and it is for this reason that the Admiralty 
Court casts upon the master the burden of show
ing that he was not to blame for the accident. 
L ush, J.—By the terms of sect. 354 of the Mer
chant Shipping Act there ought to have been a 
pilot on board this vessel, and you admit there 
was. Now, can you presume that the master was 
interfering in the management and navigation of 
the ship without presuming that he was guilty of 
a wrongful act ?] The master might actually have 
been in charge of the vessel at this moment, for 
the pilot might have gone below; yet the de
fendant says, “ I  was not navigating the vessel 
when the accident occurred; there was a pilot on 
board ; the law took the navigation out of my 
hand.” Now, if such statement is final, and the 
respondent’s contention is good, those in whose 
charge is the proper ordering of the navigation of 
the Thames will find their hands fettered, and 
much mischief will ensue. [ L ush, J.—The last 
bye-law, number 72, of the conservancy bye-laws, 
lays it down that the person actually commit
ting the wrongful act of careless navigation is 
liable. The owner clearly would not be liable 
in this case, yet he would have been liable prim d  
fac ie  in a civil action for a collision, as in the 
cases cited to us. This clearly shows the distinc
tion between the two classes of cases.]

B uckn ill, for the respondent, was not called 
upon.

Cockbukn, C.J.—Thisappeal must be dismissed. 
The principle of the cases cited to us is not ap
plicable to the case before us now, though I  must 
confess the decisions go a very long way. The 
Act of Parliament in consideration of its being 
compulsory on owners and masters to take on 
board pilots in certain districts, affords them a 
certain exemption from liability for the default of 
such pilot, but it will not permit the owner or 
master to say, without contradiction, -that the 
accident has been caused by the default of the 
pilot and not of the master. This, in my opinion, 
goes a very long way, and for this reason, that it 
seems to me that when the pilot takes up the 
navigation of the vessel, and gives his orders and 
the others are to obey him, the presumption is 
really the other way. Here, however, we are not 
dealing with the civil, but penal exemption of the 
master of a vessel, on board of which there is a 
pilot directed by the law to be taken. The 28tb 
bye-law says, ” every vessel on the river must be 
navigated with due care; ” and its infraction is 
visited with a penalty. But now we must look to 
see how far, if  the master is not navigating the 
vessel, he is responsible, and how far  ̂he has in 
terfered with the navigation, when his authority 
is properly merged into that of the pilot. I t  is 
the duty of the master to repeat the orders of the 
pilot and to see them obeyed; now, if he did the 
reverse of what the pilot told him, and interfered 
in the working of the ship, he would be respon
sible. But this is not proved. Those who seek 
to impose a penal responsibility on the defendant 
must prove that he has committed the offence 
imputed to him, and that he wrongfully interfered 
with the management and navigation of this 
vessel.

L ush, J.—I  am of the same opinion. P rim a  
facie, in a civil action, the owner of a vessel in 
which is a pilot compulsorily taken on board, is 
bound by the acts of his servants, and he must
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prove that the accident happened not through the 
fault of his servants, but of the pilot. The 72nd 
bye-law inflicts the penalty on the guilty person, 
not on the owner. When you summon a master 
of a vessel under this bye-law you must prove, to 
obtain a conviction, that he is the guilty party. I f  
it is shown that he had a pilot compulsorily on 
board, and as the law presumes that the pilot 
had the charge of the vessel, you must prove that 
the master took part in the navigation. To take 
a cognate example, the master of a servant who 
has driven furiously may not be personally liable 
to punishment for an accident resulting therefrom, 
though he might be sued in a nivil action for 
damages ; but under the police regulations, the 
driver is made personally liable, and can be pun
ished for his misconduct. In  this case, the 
master having a pilot compulsorily on board, and 
so not being in command of the vessel, it is to be 
presumed that he took no Bhare in the navigation. 
I f  he is to bo personally fixed for a breach of the 
laws and rules of navigation, it is incumbent on 
those who would bo fix him, lo prove that because 
of some act of interference on his part the matter 
complained of occurred.

Appeal dismissed.
Solicitors for the appellant, Elmslie, Forsyth, 

and Sedgwick.
Solicitors for the respondent, J. and A. Farnfie ld .

COMMON PLEA S D IV IS IO N .
Eeported by A. H . B ittleston  Esq., Barmter-nt-Law.

Dec. 4, 1878, and March  18, 1879.
(Before D enman and L opes, JJ.)

P ellas and Company «. N eptune M arine 
I nsurance Company.

M a rin e  insurance— Money owing to underwriters 
by insured— Defence in  action by assignee o f the 
policy—31 Sf 32 Viet. c. 86.

The 31 Sf 32 Viet. c. 86, which enables assignees 
o f m arine policies to sue thereon in  tlie ir  own 
names, provides that “ the defendant in  any action 
shall be entitled to make any defence, which he 
would have been entitled to make i f  the said 
action had been brought in  the name o f the person 
by whom, or on whose account, the po licy had 
been effected.”

Held, in  an action by the assignees o f a policy, that 
the underwriters were entitled, under this pro
vision, to set up  a  counter-claim fo r  money owing 
to them, at the time o f the assignment, by the 
person by whom the po licy has been effected.

T his was an action upon a polioy of marine in
surance, tried before Lord Coleridge, C.J., at the 
Guildhall. The plaintiffs were merchants in Lon
don, and the defendants an insurance company, 
carrying on business at West Hartlepool. In  
April 1876 Harris and Co., of Newcastle, 
effected a policy of insurance for 300Z. with 
the defendants on a cargo of coals shipped 
on board the ship Towator, bound from the 
Tyne to Genoa, and upon cash advances. This 
policy was assigned to various persons, and 
ultimately to the plaintiffs. The ship and coals 
were totally lost on the voyage to Genoa, and the 
defendants admitted a total loss ; but they claimed 
to set off as against the plaintiffs’ claim of 3001. 
the sum of 401., in respect of which Harris and

Co. wore at the date of tho writ and at the time of 
the loss, and continued to be, indebted to the 
defendants for premiums on policies other than 
the policy claimed uuder. After deducting this 401. 
the defendants paid the balance into court. Lord 
Coleridge decided against the plaintiffs on this 
question, and a rule for a new trial was subse
quently obtained by them on the ground of mis
direction of the learned judge in holding that the 
set-off could be maintained against the present 
plaintiffs.

Herschell.Q, 0. and A. L. Sm ith  now showed cause. 
—The substantial question in the case is whether 
the defendants can set up their claim against 
Harris, who is the person for whose benefit the 
policy was effected, in this action by the plaintiffs. 
That depends on the construction to be put upon 
31 & 32 Viet. c. 86, s. 1. Supposing al man has 
insured his ship, and it is damaged, and the as
surer lends 2001. to the assured, and*then the 
assured assigns the policy to A. B., ahd A. B. 
sues the assurer ; is the assurer entitled fco deduct 
2001. from the amount of the insurance P I t  is 
said on the other side that policies of insurance 
are, like bills of exchange, transferable from hand 
to hand, and that it would be very inconvenient if 
their negotiability was in any way interfered with. 
But there is no real hardship in requiring the 
assignee to give notice of assignment to the 
underwriter, or take the policy at his own risk ; 
while, on the other hand, thero would be a great 
hardship to the underwriter, if he were liable to 
lose the security for his debt, through the assignee 
not choosing to give notice of assignment to him. 
The balance of convenience, therefore, is in favour 
of the defendants; bub they rely on the plain 
words of tho statute.

M urphy, Q.C.—It  is submitted, in the firBt place, 
that the intention of the Legislature was to 
enable assignees of marine policies to sue thereon 
as if they had been the origual grantees. I t  can
not be thought that it was the intention of the 
Legislature to preserve a state of things that 
enabled the assignor to commit a fraud. Before 
the statute, it is admitted that the assignee of this 
or any other chose in  action could only have 
sued in the name of the assignor, subject to 
all equities against the assignor. But the Act 
intended to give a complete relief. Surely the 
Act cannot have been passed only with the object of 
enabling “ asignees of marine policies to sue 
thereon in their own names,” taking those words 
literally. Is it an uncommon thing to find in an 
Act that greater relief is given than is mentioned 
in a short preamble? I t  is submitted that, to give 
a reasonable construction to the Act, the words 
“ any defence ” must he limited to mean a defence 
upon the policy itself. Then, secondly, a set-off 
could never have been pleaded in an action for 
unliquidated damages. The claim is here for a 
total loss, or, in tho alternative, general average; 
that is an action for unliquidated damages : Luckie  
v. Bushby (13 C. B. 864), K in g  v. Walker (2 H . & 
O. 885), which cases are referred to in Arnould s 
Marine Insurance, 5th edit., p. 219, where it is 
said: “ In  considering the law of set-off, it is as 
well to remember that the contract of marine 
insurance is still a contract sounding in unliqui
dated damages, even after an adjustment of a loss 
under the policy, and notwithstanding it be a 
valued policy.” I t  is said that the Judicature
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Acts have altered this. The Marine Policies Act 
can only refer to defences that could have been 
set up at the time that it was passed ; the Judica
ture Acts, therefore, do not apply. Moreover, the 
Judicature Acts, dealing only with procedure, 
cannot be held to have effected a change in the 
law of Marine Insurance.

Herschell, Q.C. in reply.—In  this case the 
damages are liquidated. Before action brought, 
it  was agreed that there was a total loss, and that 
the amount of damages was 800?. The cases cited 
go upon the particular facts, and do not establish 
any general proposition. By the Judicature Act 
1873, sect. 25, sub-sect. 6, “ Any absolute assign
ment by writing under the hand of the assignor 
(not purporting to be by way of charge only) 
of any debt or other chose in  action, of which 
express rotice in writing shall have been given 
to the debtor, trustee, or other person from 
whom the assignor would have been entitled 
to receive or claim such debt or chose in  
action, shall be and be deemed to have been 
effectual in law (subject to all equities which 
would have been entitled to priority over the 
right of the assignee if this Act had not passed), 
to pass and transfer the legal right to such debt 
°r chose in  action from the date of such notice, 
and all legal or other remedies for the same, 
and the power to give a good discharge for the 
same, without the concurrence of the assignor : 
Provided always,” &e. The debt to the defen
dant here is an equity which would have been 
entitled to priority over the right of the assignee 
'f  the Marine Policies Act had not passed. That 
Act says that tbe defendant shall be entitled to 
make any defence which he would have been en
titled to make if tbe action had been brought in 
the name of the person by whom the policy had 
neen effected; and by the Judicature Act 1875, 
Order X IX ., r. 3, “ A  defendant in an action may 
act off, or set np by way of counter-claim, against 
the claims of the plaintiff, any right or claim, 
whether such set-off or counter-claim sound in 
damages or not, and such,” &o. I t  follows that 
the defendants here may set off this debt even if 
the claim be one for unliquidated damages.

Cur. adv. vult.
M arch  18.—The judgment of the court was de

livered by L opes, J.—The plaintiffs are merchants : 
the defendants, underwriters. The action is 
Drought, on a policy of insurance for the sum of 
•>00?., effected in Jan. 1876, by Harris and Co., 
a him at Newcastle, on a cargo of coals, and cash 
advances; shipped on board the Toivatar for a 
' °yago from the Tyne to Genoa. The defendants, 
m consideration of the premium, underwrote the 
said policy, and became insurers to Harris and Co. 

On the 22nd May 1876 the policy was assigned 
7 Harris and Co. to one Questa, of Genoa, and on 

the 30th May 1876 the said policy was further 
assigned by Questa, to Castorina and Co., of 
Cenoa, who, on the 10th May 1877, assigned to the 
1* aintiffs. Tbe Toivatar, with the said coals and 

t at*vances> was> hy the perils insured against,

l he defendants admitted that the plaintiffs 
ere entitled to recover, and paid the 300?. into 

o°Urt, except the sum of 40?. which the defen- 
*.j*8 contended they were entitled to set off (the 
'd 40?. being a debt duo to the defendants from 
arris and Co., incurred in Jan. 1876). The case

was tried before the Chief Justice of the Common 
Pleas in London, who directed a verdict for the 
defendants. A  rule was subsequently obtained 
for a new trial for misdirection, the ground being 
that the learned judge ought to have told the 
jury that the defendants could not set off this 40?. 
against the present plaintiffs.

The question we have to consider on the argu
ment of this rule is whether, having regard to the 
provisions of the Act 31 & 32 Viet. c. 86, this set
off can bepleaded as adefence againstthe plaintiffs’ 
who are assignees of the policy. The Act 
is entitled, “ An Act to enable assignees of marine 
policies to Bue thereon in their own names.” 
Sect. 1 is as follows : “ Whenever a policy of in
surance on any ship or on any goods in a ship, or 
on any freight, has been assigned so as to pass 
the beneficial interest in such policy to any person 
entitled to the property thereby insured, the as
signee of such policy shall be entitled to sue there
on in his own name, and the defendant in any 
action shall be entitled to make any defence which 
he would have been entitled to make if the said 
action had been brought in the name of tbe person 
by whom, or on whose account, the policy had 
been effected.”

I t  is contended on the part of the plaintiffs 
that “ any defence ” is confined to a defence 
arising on the policy itself, and cannot cover 
or include a defence like a set-off, or in fact any 
defence which does not arise upon the policy. 
We are unable to place this limited meaning on 
ihe word defence, used as it is in this Act of 
Parliament. I t  would be doing violence to the 
plain language used. Previously to the passing 
of the Act, an assignee of a marine policy could 
not sue in his own name, he must have sued in the 
name of his assignor. The Act was passed to 
remedy this evil, and according to our view the 
Legislature intended to leave the law in all other 
respects as it was. I t  was intended to enable the 
assignee to sue in his own name, but the defen
dant was to be entitled to make any defence to the 
action of the assignee, which he might have made 
to the action of the assignor. Before the Act, if 
the action had been brought, as it must have been, 
in the name of Harris and Co., the defendants could 
have set off this 40?. I f  the debt set off had accrued 
since tbe assignment, and the defendants had 
notice of the assignment, it might have been 
replied as an equitable replication ; but the 40?. 
beyond all question could have been set off. We 
think the defendants hero are entitled to set off 
the 40?.

A  point was taken by the plaintiffs in the 
argument, which was not raised at the trial. 
I t  was. that tbe plaintiffs’ claim was for un
liquidated damages, and that the 40?. could not be 
set off against such a claim. We do not think it 
necessary to consider this point. The point ought 
to have been taken at the trial. If  it had been, 
the learned judge would probably have amended 
the statement of defence, by permitting the defen
dants to add a counter-claim for this 40?. I f  it 
had been pleaded as a counter-claim, we think it 
would have come within the words “ any defence ” 
in the Act. Had the Act not been passed, plain
tiffs could only have sued in Harris and Co.’s 
name I f  Harris and Co. had been plaintiffs, 
defendants could under the Judicature Acts, have 
made this 40?. the subject of a counter-claim and
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defence, and we think would have been within the 
meaning of the Act of Parliament.

B uie  discharged.

Solicitors for the plaintiffs, Lowless and Co.
Solicitors for the defendants, Shum, Crossman, 

and Co. for T urnbu ll and T illy ,  West Hartlepool.
[N o te  b y  R e p o r t e r .—Cf. Brice v. B annister, 38 

L. T. Rep. N. S. 739 ; 47 L. J. 722, Q. B., and the remarks 
by Coekburn, L.C.J., on that case, in Buck  v. Robson, 
48 L. J. 250, Q.B.]

A p r il 26 and M ay  12, 1879.
(Before L indley, J.)

D ixon v . W hitworth ; D ixon v. Sea I nsurance 
Company.

M arine  insurance— Insurable interest—Description 
in  policy— Action to determine amount o f salvage 
— L ia b ility  o f assurers to repay salvage, but not 
costs o f action— Sue and labour clause in  policy, 
construction of.

D. entered in to  an.agreement by which he was to 
receive 10,000i. i f  he succeeded in  transporting  
f ro n  Egypt and erecting un in jured in  London an 
obelisk belonging to the B r it is h  nation. D. ex
pended 40001. in  constructing a vessel or case fo r  
the obelisk, in  properly stowing i t  therein, and in  
provid ing fo r  its  transport. He then insured 
the obelisk and the vessel i t  was in  w ith  one 
underw riter f o r  20001., and w ith  another fo r  
10001. The vessel and obelisk had to be cast off 
in  a storm in  the B ay o f Biscay by the steam
ship that was towing them. Another steamer 
subsequently fou nd  them and towed them into  
Ferrol, where they were refitted, and were a fte r
wards towed to London. The salvors brought an 
action in  the A dm ira lty  D iv is ion o f the H igh  
Court, and were awarded 20001. salvage, the 
value o f the obelisk being estimated a t 25,0001.

D., having p a id  the sum awarded and the costs of 
the action, brought actions to recover these and  
other payments from  the underwriters. The 
policies, lohich were against tota l loss only, con
ta ined a provision that the vessel and obelisk, 
“ fo r  so much as concerns the assured,”  should 
by agreement be valued at 40001., and a sue and 
labour clause in  the ord inary  form .

Held, that D.’s insurable interest in  the obelisk and 
vessel containing i t  was 40001., the amount o f Ms 
expenditure at the time that he insured; that i t  was 
not necessary to describe the nature o f that interest 
in  the po lic ies; that the underwriters were liable 
to repay D., in  proportion to the'.sums they had 
insured, the 20001. awarded as salvage, i t  being 
expenditure in  respect o f preservation fro m  loss 
that would have fa lle n  on them; that they were 
not liable to repay D. the costs o f the A dm ira lty  
proceedings, the expense o f refitting a t Ferro l, and 
towage to London, as these were not charges 
incurred by D . to avoid a  loss insured against; 
and that D. was entitled to receive fro m  the 
underwriters w ith  whom he had insured the whole 
of the 20001. that he had p a id  to the salvors, in  
contributions proportionate to the amount that 
each had subscribed, notwithstanding that the 
estimated value o f the obelisk that had been 
salved was f a r  larger than the amount o f his 
interest in  it.

T hese were consolidated actions tried before
Lindley, J., and reserved by him for further con

sideration, The facts are fully stated in the judg
ment.

B utt, Q.C., Gainsford Bruce and Hollams, for 
the plaintiff.—The obelisk has been estimated by 
the Admiralty Division to be worth 25,0001.; the 
interest that the insured haB in the cargo, not the 
cargo itself, is what is valued in the policy. In  
Arnold’s Marine Insurance, 5th ed., I., 311, the 
principle is laid down as follows : “ The presump
tion is that the valuation in the policy is, not the 
whole estimated value of the subject of insurance, 
but merely of the interest of the assured therein. 
Hence, where insurance was made on goods 
‘ valued at 19,0001.,’ of which the assured owned 
four-ninths, it was contended that the valuation 
was intended for the entire property, and accord
ingly that the interest of the assured was to be 
taken as four ninths of that sum ; but tne Court 
said, ‘ We must take it that the value insured is 
the value of the assured’s interest ’ (Eeise v. 
A gu ila r, 3 Taunt. 506). So in respect of freight 
(A llison  v. B ris to l M arine Insurance Company,
3 Asp. Mar. Law Cas. 178; 1 App. Cas. 
209 ”). I t  is clear from the correspondence 
in this ease that the exact nature of Mr. Dixon’s 
interest was disclosed to the underwriters 
before the policy was effected. The 40001. 
is to be read not as the value of the obelisk, but 
of the plaintiff’s interest in it. I t  is submitted 
that the assured is entitled to recover everything 
that he has paid. I t  may be contended, on the 
other side, that he has paid salvage for the unin
sured portion of the whole value, and that that 
was not paid in the interest of the assurers, and 
cannot be recovered. But that is not so. He was 
forced to pay the whole salvage in order to avoid 
a total loss on this policy. There was so much 
salvage money claimed, for which the claimants 
had a lien on the ship, and there was no one to pay 
it in this case but the plaintiff. Kidstone v. 
The Em pire Insurance Company (L. Hep.
1 C. P. 535, 2 C. P. 357; 15 L. T. Rep. N. S. 
12; 16 lb. 119; 2 Mar. Law Cas. O. S. 400 468) 
is an authority that the suing and labouring 
clause is an entirely separate contract, under 
which the assured may recover more than the 
whole amount for which he is insured. I f  by 
perils of the sea the thing insured has got out of 
the hands of the assured,And he has to pay a sum 
of money to get it back, he can recover the amount 
paid under the sue and labour clause :

B ent v. S m ith, L. Rep. 4 Q. B. 414 ; 20 11. T. Rep.
N. S. 868. 3 Mar. Law Cas. O. S. 351.

The vessel and the obelisk are cast away in the 
Bay of Biscay, are picked up by a steamer, and 
are taken in tow. I t  is conceded that, there 
having been no notice of abandonment, there was 
no constructive total loss of the vessel. But 
there would have been a total I osb of the obelisk 
but for the services of the steamer. We can 
recover the costs of the salvage suit under the sue 
and labour clause, because it was the only way to 
avert a total loss. There was a lien on the ship 
and obelisk for the salvage. I t  would not have 
been reasonable for the assured to pay any amount 
of salvage demanded. Therefore, the only way to 
free the ship was to bring the Buit. The test of 
what can be recovered is what it is reasonable to 
do to free the vessel and to avert the loss :

Lee v. Southern Insurance Com pany,L . Rep. 5 C.P.
397; 22 L. T. Rep. N. S. 443 ; 3 Mar. Law Cas,
O. S. 393,
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Would it have been more reasonable to pay an 
exorbitant demand than to dispute it P In  The 
Legatus (Swab. 169) Dr. Lushington says : “ With 
regard to the practice of this court, so far as I  
have any knowledge of it, it has been uniform. 
I t  has always been the custom, wherever an 
action for damage has been brought against 
another vessel, and where it has been necessary to 
have recourse to assistance in the nature of 
salvage, for the remuneration paid for that salvage 
service to form part of the claim for damage as 
well as the costs incurred on both sides in the 
salvage suit. I t  may be true that there never has 
been a case of this sort brought before the court, 
hut I  think that is so for a plain and obvious 
reason : the practice of the court bas been such 
that it would have been considered a desperate 
attempt to disturb what had been so uniformly 
and so long done.” [ L indley, J.—IIow is it that 
there is no authority to be found where under
writers have been held liable to indemnify the 
assured for the costs of a salvage action ? Is it not 
that it  is altogether outside the contract between 
them ?] I f  we had paid the claim of the salvors 
without disputing it, they would have said that 
we had acted unreasonably. Then, the interest 
of the assured is sufficiently described in this 
policy :

Park on Insurance, 8th ed. I., 9 ;
Onrruthers v. Shedden, 6 Taunt. 114;
Mackenzie v. W hitw orth , L. Eep. 1 Ex. Div. 36.

We are entitled to recover the whole amount of 
salvage, as that is not a sum proportioned to the 
value of the vessel and cargo, but a pay
ment for services rendered. The question of 
value is not of great importance in estimating 
Balvage when the value is very great. In  
The Amérique (2 Asp. Mar. Law Oas. 460 ; L. Eep. 
6 P. 0 . 468 ; 31 L. T. Eep. N. S. 854) Sir James 
Colville sums up the authorities on that point. 
He says : “ I t  was argued on the authority of a 
case decided by Dr. Lushington 1866 (The Syrian, 
reported in 2 Mar. Law CaB. O. S. p. 387), that the 
value of the property salved is material only in so 
far as it supplies a fund adequate to the payment of 
a liberal remuneration for the services rendered ; 
and that it ought not further to affect the measure
of that remuneration.................That the value
of the property salved is, to some extent, to oe 
treated as an ingredient in the calculation of the 
quantum of salvage remuneration, is a proposition 
which might be supported by a long series of 
decisions, beginning with those of Lord Stowell 
in The W illia m  Beckford (3 C. Eob. 355) and Sir 
John Nicholl in The Industry  (3 Hagg. 208), and 
coming down to the present time. And their 
Lordships do not conceive that it was the inten
tion of the learned judge who decided the case of 
The S y ria n  to run counter to, or even to qualify 
the decisions of his predecessors on this point. 
The rule seems to be that, though the value of the 
property salved is to be considered in the estimate 
of the remuneration, it must not be allowed to 
raise the quantum to an amount altogether out 
° f  proportion to the services actually rendered. 
And this is consistent with what is said by Lord 
Stowell in The Blenden H a ll (1 Dodson, 421) :— 
‘ In fixing a proportion of the value the court is 
ln the habit of giving a smaller proportion where 
Ihe property is large, and a higher proportion 
where the value is small, and for this obvious 
reason— that in property of small value a small

proportion would not hold out a sufficient con
sideration ; whereas in cases of considerable value 
a smaller proportion would afford no inadequate 
compensation.’ Applying these principles, their 
Lordships, with the most anxious desire not to 
infringe the wholesome rule which allows great 
latitude to the discretion of the court of first 
instance in cases of this description, have been 
unable to resist the conclusion that the learned 
judge has given undue weight in this ease to the 
value of the property salved, and has consequently 
awarded a sum which, having regard to the ser
vices rendered, their Lordships must pronounce 
to be excessive.” The plaintiff was trustee of the 
needle, in possession of it, and the only person 
who would have lost anything if it had gone to 
the bottom ; therefore he had the insurable 
interest in it :

Seaarave v. Union M arine  Insurance Company, 
1. Eep. 1 C. P. 305 ; 14 L. T. Eep. N. S. 479 ; 2 
Mar. Law Cas. O. S. 331 ;

Arnold’s Marine Insurance, 5th ed. 1, o. 3.
They also cited

H oldsw orth  v. Wise, 7 B. & Cr. 794 ;
S tringe r and others v. The E ng lish  and Scottish

M a rine  Insurance Company, L. Eep. 4 Q. B. 676;
3 Mar. Law Cas. O. S. 440.

Bussell, Q.C. and J. G. Matthew for the defen
dants.—There are four questions in this case: (1) 
Whatever was the interest of the assured, was 
that interest properly described in the policy? (2) 
the policy being against total loss only, are the 
sums that are claimed recoverable under it ? (3) 
what is the proportion of expenses incurred that 
the underwriters in question, if liable, ought to 
bear ? (4) are the costs of the salvage action, re
fitting at Ferrol, &c., expenses properly to be 
taken into account in estimating that proportion? 
First, Mr. Dixon was not the owner of the obelisk; 
that is conceded. [ L indley , J.—Mr. Butt tried to 
persuade me that he was.] He could not deal with 
it in any way. He had entered into an agreement 
to bring it to London for lO.OOOZ. He was to get 
that sum if it came to London, otherwise nothing. 
His interest was, therefore, that of the shipowner 
in the freight. The owner of the ship cannot 
describe his interest as in the freight; and the 
person interested in the freight cannot describe 
his interest as in the ship. [ L indley , .1. Ihe  
mortgagee of a ship may describe his interest as 
in the ship.] Because he is really the owner. 
Whitworth’s policy is for 10001. “ upon the goods 
and merchandizes in the good ship or vessel called 
The Cleopatra iron vessel containing the Cleopatra
obelisk........... The goods and merchandizes, &c.,
for so much as concerns the assured by agreement 
between the assured and assurers in this policy
are and shall be valued at 4000Z............Vessel
and obelisk being insured against ihe risk of total 
loss only.” The Sea Insurance Company’s policy 
is for 20001. “ upon any kind of goods and 
merchandizes, and also upon the body, &c., of and 
in the good ship or vessel called The Oleopatra 
iron vessel containing the Cleopatra obelisk. 
. . . .  The said ship, &c., goods and merchandizes, 
&c., for so much as concerns the assured by agree
ment between the assured and the company in 
this policy are and shall be vessel and obelisk, 
valued at 40001.” The description in these policies 
is not sufficient to cover Mr. Dixon’s insurable in
terest. Secondly, these policies being against total 
loss only, are the sums claimed recoverable ? On
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the authorities, before there can be any liability 
here, there muBt have been a rendering of services 
such as would avert liability from the underwriters; 
in other words, such as would avert a total loss;

Booth V. Q air, 15 C. B. N. S. 291 ; 9 L .T .  Rep. N. S.
386; 1 Mar. Law Cas. O. S. 393.

Thirdly, in what proportion, if liable, are the defen
dants bound to contribute ? The interest insurod is 
notan interest in the ship, as has been already said, 
but in the ship’s arriving at London. The argu
ment upon the other side is that he had salved all, 
and aB salvor of all had a claim upon all, whoseso
ever might be the property. I t  is quite conceded 
that if notice of abandonment had been given when 
the vessel was derelict, there would have been a 
constructive total loss ; but it was not given. For 
whom has the salvor rendered services ? For all 
who have an interest in the ship. There may be 
any number of interests in a ship, and it is clear 
that each of those interests must bear its quota of 
the salvage money. The plaintiffs interest is 
described in the policy as an interest to the 
amount of 4000i. Why should a man who only 
has insured 20001. on a declared value of 40001. be 
called upon to contribute upon the whole value of 
25,0001. ? I t  does not matter for this purpose 
who was the owner of this obelisk—whether Mr. 
Erasmus Wilson, the Board of Trade, or anyone 
else. Suppose a ship and its cargo, owned by one 
man, but insured with entirely different under
writers ; and the ship and cargo were salved, and 
a claim made against the owner for salvage. 
Where is there any authority to show that a 
claim upon the underwriter who had insured 
the cargo for the whole amount of the salvage 
money would be good, and that he would have to 
look for indemnity to the underwriter who had 
insured the Bbip? The plaintiff can only throw 
■on the underwriter that proportion of his loss 
which he has insured with him :

Lowndes on General Average, 2nd edit. p. 298.
In  this case the premium is a 4 per cent, pre
mium ; the monument is of very large value ; can 
i t  be supposed that the defendants would have in
curred the risk that it is argued they did on such 
terms ? Fourthly, wbat expenses can be properly 
taken into account, if the defendants are liable at 
all? I f  the defendants are liable at all it is admitted 
that they must pay their proportion of the amount 
awarded for salvage. But as to the costs of the 
salvage action it is submitted that the defendants 
are in no case liable to pay them. I f  the principle 
was that the underwriters were liable for all that 
was reasonably done to free the vessel, the defen
dants would be liable for these costs. That is not 
the principle. These costs were not the natural con
sequence of the perils insured against, and were 
outside the contract altogether:

Mors le B lanche v. W ilson, 8 L. Rep. C. P. 227 ;
F isher v. V al de Travers Asphalte Company, L. Rep.

I  C. P. Div. 511; 35 L. T. Rep. N. S. 366;
Baxendale v. London, C hatham , and Dover R a ilw ay  

Company, L. Rep. 10 Exob. 35; 28 L. T. Rep.
N. S. 849.

The expenses in connection with taking the vessel 
into Ferrol, refitting there, and towing her to 
London, are also not expenses for which the 
underwriters can be liable. They are not expenses 
to avert a total loss.

Cur. adv. vult.
M ay  12. — L indeey, J. — These are actions i

brought by an assured against the underwriters 
of two marine policies, in respect of losses 
occasioned by the accident which befel the cele
brated Cleopatra obelisk on her voyage from 
Alexandria to this country.

The plaintiff is a civil engineer, and it 
appears from his evidence that he was desirous 
of seeing the obelisk brought over to England, 
and had a conversation with Mr. Erasmus 
Wilson on the subject. Ultimately, by an 
agreement dated the 31st Jan. 1877, and made 
between Mr. Wilson of the one part and the 
plaintiff, Mr. Dixon, of the other part, it was in 
effect agreed that Mr. Dixon should, at his own 
expense and risk, transport the obelisk to London 
and erect it there uninjured, and that, in the event 
of his succeeding, Mr. Wilson should pay him 
10,0001. Mr. Dixon, however, was to incur no 
liability to Mr. Wilson in the event of failure in 
the enterprise. On the other band, Mr. Dixon 
was to have no claim whatever against Mr. 
Wilson, except in the event of success. Further, 
it appears from Mr. Dixon’s evidence that he did 
not anticipate any profit to himself from the trans
action ; in other words, it was not expected that 
the 10,0001. would more than cover the expenses. 
The only evidence before me respecting the owner
ship of the obelisk is the plaintiff’s statement that 
there was a dispute about it, and the Khedive 
presented it to the British nation and handed it 
to him (the plaintiff) on their behalf. Having 
made the above agreement, Mr. Dixon commenced 
to prepare for the transport of the obelisk. He 
spent considerable sums of money and much 
labour in doing this, and he built the vessel called 
the Cleopatra. This was, in fact, little more than 
an iron case in which the obelisk was stowed, and 
in which it would float. The vessel had no other 
use, and was fit for no other purpose. I  he vessel 
was quite subordinate to its cargo, and the cost of 
its construction was for all practical purposes 
nothing more than part of the cost of transporting 
the obelisk. In  Sept. 1877 the obelisk was in 
its case, or, in other words, was on board the 
Cleopatra, and was ready to be towed to England. 
On the 15th Sept, an agreement was entered into 
between the owners of the steamship Olga of the 
one part and Mr. Dixon of the other part for the 
towage of the Cleopatra, with the obelisk on 
board, from Alexandra to Loudon for the sum of 
900i. The expenses and liabilities which Mr. 
Dixon had incurred up to this time in con
structing the vessel, in getting the obelisk on 
board, in properly stowing it there, ana in̂  pro
viding for its transport, were estimated by him at 
40001., and did in fact amount to about this sum. 
On the 20th and 21st Sept. 1877 the policies on 
which these actions were brought were effected by 
Messrs. Barr and Co. for Mr. Dixon. I  will state 
their language and legal effect presently, lhe 
Cleopatra and the obelisk left Alexandria on the 
21st Sept. 1877 in tow of the Olga. A ll went well 
until the 14th Oct., when a severe storm was 
encountered in the Bay of Biscay, and the Olga 
was compelled to cast the Cleopatra off. On tne 
15th the Olga took the crew of the Cleopatra on 
board, and afterwards lost sight of her, and, having 
vainly endeavoured to find her, gave up the search 
and came on to England without her. On the 
evening, however of the same day the steamer 
Filzm aurice  fell in with the Cleopatra, and, after 
great risk and labour, succeeded in saving her
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and in towing her into Ferrol. The Cleopatra 
and obelisk afterwards reached London in safety. 
The Court of Admiralty awarded salvage to the 
Fitzm aurice. For the purpose of determining the 
amount to be awarded, the obelisk was estimated 
to be worth 25,0002., and the sum awarded to the 
salvors was fixed at 20002. This sum the plaintiff 
paid. He also paid the costs of the proceedings in 
the Admiralty, and certain expenses in refitting 
the Cleopatra at Ferrol, and in towing her with 
the obelisk from that port to London.

The present actions are brought to recover con
tribution from the underwriters in respect of these 
salvage and other expenses. The policies on which 
the actions are brought are worded as follows : 
Whitworth’s policy is for 10002. “ upon the goods 
and merchandizes in the good ship or vessel 
called tbe Cleopatra iron vessel containing the 
Cleopatra obelisk. The goods and merchandizes, 
&c., for so much as concerns the assured by agree
ment between the assured and assurers in the 
policy are and shall be valued at 40002. Vessel and 
obelisk being assured against the risk of total loss 
only.” The risks insured against are the ordinary 
sea risks, and the suing and labouring clause is in 
the ordinary form. The Sea Insurance Company s 
policy is for 20002, “ upon any kind of goods and 
merchandizes, and also upon the body, &c., of and 
in the good ship or vessel called the Cleopatra 
iron vessel containing the Cleopatra obelisk. 
The said ship, &c., goods, and merchandizes, &c., 
for so much as concerns the assured by agreement 
between the assured and the company in this 
policy are and shall be, vessel and obelisk, valued 
at 40002.” This policy also is against total loss 
only. The clauses relating to the risks insured 
against and suing and labouring are in the 
ordinary form. The actual wording of the suing 
and labouring clause was in both policies as 
follows : “ And in case of any loss or misfortune 
it shall be lawful for the assured, their factors, 
servants, and assigns to sue labour and travel for, 
in, and about the defence, safeguard, and recovery 
of the said goods and merchandizes, or any part 
thereof, without prejudice to this insurance, to 
the charges whereof we the assurers will con
tribute each one according to the rate and quantity 
of his sum herein assured.” Although the 
language of the first policy is not quite clear as 
regards the subject-matter insured, I  think the 
first policy is on both ship and cargo, and not on 
cargo only. The second policy is clearly on both.

The plaintiff’s interest in the Cleopatra and 
obelisk were as follows : he was owner of the 
Cleopatra: he was not owner of the obelisk; but 
he had spent money upon it, had possession of it, 
and probably had a lien upon it for his expenditure. 
Taking the Cleopatra and obelisk together, the 
value of his interest in them at the date of tae 
policy was 40002. This was all he really had at 
risk, and all that was worth insuring. I t  is true 
that in certain events he might become entitled 
to 10,0002. under his agreement with Mr. Wilson; 
hut this eum was only calculated to cover ex
penses, and Mr. Dixon, as a prudent man, would 
hardly incur further expense until the risks of the 
voyage were over. I  regard the policies as being 
exactly what they purport to be, viz., policies on 
the obelisk aEd the vessel it was in : and I  regard 
Mr. Dixon as having an insurable interest in them 
to the value of 40002., and having insured that 
interest by the policies. The description in the

' policies is sufficient in my opinion, to cover that 
interest. M ’Kenzie v. W hitworth  (3 Asp. Mar. 
Law Cas. 81; L. Rep. 10 Eq. 142, and 1 Ex. Div. 
36) shows that it is sufficient to specify the 
subject matter of insurance ; and that it is 
not necessary io describe the assureds interest 
in it, unless his interest is such as to affect 
the risk insured against, which was not the 
case here. I t  was suggested that these policies 
ought to be regarded as analogous to policies on 
freight to be earned on the safe arrival of cargo ; 
but in my judgment this is not the correct view. 
The analogy is too fanciful and far fetched to be 
of any practical use. The true effect of the policies 
is, in my opinion, what I  have above described.

The first question which arises is whether the 
underwriters are bound to pay anything in 
respect of any of the expenses to recover which 
the actions are brought. These expenses are: 
(1) the 20001. paid for salvage; (2) the costs 
of the proceedings in the Admiralty; (3) tno 
expenses of refitting at Ferrol and of towing 
from that port to England. I t  will be convenient 
to consider each of these in tarn.

1. As to the 20001. paid for salvage. ibe  
policies are against the risk of total loss only. 
Neither the Cleopatra nor the obelisk was 
totally lost; both were in fact saved, and 
the defendants therefore contend that they are 
under no liability whatever. But, although 
there was no total loss, it  is clear beyond all 
doubt that the Cleopatra and her cargo were in 
imminent danger of destruction, and were saved 
from total loss by the services of the salvors. The 
underwriters therefore have had the benefit of 
these services, and are bound, in my opinion, to 
indemnify the plaintiff against his liability in 
respect of them. I t  is true that the language of 
the suing and labouring clause does not in terms 
extend to any services except those rendered by 
the assured, their factors, servants, and assigns ; 
and it is also true that the salvage services in this 
case were not rendered by Mr. Dixon, nor by any 
factor, servant, or assign of his, unless the salvors 
are to be regarded as having been his agents by 
necessity or by ratification. But, without dis
cussing how far the salvors can properly be 
regarded as agents, I  take it to be settled that the 
suing and labouring clause ought to be construed 
to cover expenditure which theassured necessarily 
became liable to pay by way of salvage in respect 
of preservation from loss which, if it had occurred, 
would have fallen on the underwriters. isee Lohre 
v. Aitcheson (3 Asp. Mar. Law Gas. 445; 4 lb. 10 , 
3 Q.B. Div. 566, &c.); Kids'one v.. Em pire M arine  
Innurance Company (L. Rep. 1 0. P. 535 and 2 lb. 
357; 15 L. T. Rep. N.S. 12; 16 lb. 119; 2 Mar. 
Law Cas. 0 . S. 400, 468). In  truth, Mr. Russell 
did not seriously contest this point,, although he 
thought it his duty to submit it to the court for 
decision. The same case of Lohre v. Aitcheson (3 
Mar Law Cas. 445; 4 lb. 10; 2 Q.B. Div. 501 and 
3 lb. 558) shows that this clause is operative even 
although there is no total loss and nothing aban
doned to the underwriters; and in my opinion they 
are bound by this clause to indemnify the plaintiff 
in proportion to the sums they respectively 
insured against his loss of the 20001. awarded for 
salvage.

2. As regards the costs of the Admiralty pro
ceedings, I  am of opinion that the underwriters 
are not liable for these costs, or any part of them.
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I  quite accede to the -view that they were neces
sarily and properly incurred in ascertaining the 
proper amount of salvage to be paid ; and I  agree 
in the observation that, in order to enable Mr. 
Dixon to get the obelisk out of the hands of the 
salvors, it was as necessary to pay or secure their 
costs as to pay or secure the salvage itself. But 
the costs which Mr. Dixon has had to pay are not, 
in my opinion, charges incurred by him to avoid a 
loss insured against, or at all events they are too 
remotely so to be covered by the words of the 
policies before me. The suing and labouring 
clause is silent about costs, and no authority has 
been produced in which costs have been recovered 
under it. I  donot regard Xenos v. Fox (L. Rep. 3 
C. P. 631 and 4 lb . 665; 3 Mar. Law Cas. O. S. 
146) as conclusive against the plaintiff on this 
point, but it certainly is rather against him 
than for him ; and the fact that the suing and 
labouring clause did not cover such losses as 
are now usually provided for by the collision clause 
goes far to show that the costs which I  am con
sidering cannot be thrown on the underwriters. 
Their contract does not cover them.

3. As regards the expense of refitting at 
Ferrol and towage from that port to London,
I  am of opinion that these matters cannot 
be thrown on the underwriters. They were 
not incurred to avoid a total loss by perils 
of the sea of the obelisk or of his interest 
in it. They were not incurred until after the 
obelisk had been saved. I t  is true that Mr. Dixon 
would have lost the benefit of his agreement with 
Mr. Wilson if he had not got the obelisk home. 
But, as has been seen, he did not insure the benefit 
of that agreement; and as soon as the obelisk was 
saved the interest in it which he insured by the 
policy was saved also. These policies are against 
total loss only, and every loss sustained by the 
plaintiff in getting the obelisk home after it was 
safe at Ferrol must be borne by him. See Great 
In d ia n  Peninsular R a ilw ay  v. Saunders (1 Best 
& Sm. 41, and 2 lb. 266).

I  pass now to the next and last question, 
which arises, viz., whether the plaintiff is entitled 
to recover in respect of the whole 2000/., or 
only in respect of some portion of that sum, 
viz., in respect of what as between himself 
and the other persons interested in the obelisk 
would be his proper proportion, supposing the 
obelisk to have been uninsured P This question 
depends on the true construction and effect of the 
suing and labouring clause, and curiously enough 
appears never yet to have been/decided, at least in 
this country. The language of the clause is in 
favour of the plaintiff, and so, in my opinion, is its 
true effect. By it the underwriters agree to con
tribute in proportion to the amount subscribed to 
such charges aB the assured shall be put to in pre
venting a loss which, if not prevented, would fall 
on the underwriters. There are no words to the 
effect that the assured shall only be repaid such 
proportion of those charges as in an equitable 
adjustment between himself and others would fall 
on him alone. The agreement is to contribute (in 
proportion to the amount subscribed) to the 
charges of his services. In  other words, the 
underwriters agree to pay him for his services, 
each underwriter agreeing to pay in proportion 
to the amount for which he insures. Moreover, 
the early part of the clause authorises the assured 
to endeavour to save, not his interest in the thing

insured, but the thing itself; and the language of 
the clause is adapted to cases in which other per
sons besides himself are interested in that thing. 
Further, it is now clearly established that this 
clause is a distinct and independent agreement, 
which, although occurring in and forming part of 
the policy, may entitle the assured to recover more 
than the amount underwritten. See Lohre v. 
Aitcheson (sup). Having regard to this principle, 
to the language and known object of the clause, I  
am of opinion that whatever services or charges 
of the assured fairly come within it must be paid 
for by the underwriters in proportion to their 
subscriptions. This view is in accordance with 
that adopted by Chancellor Kent in Watson v. 
M arine Insurance Company (7 Johns N. Y . 757); 
and although that decision is controverted by Mr. 
Phillips (8. 1742, note 5) and by Mr. Lowndes 
(Law of Average, p. 231, 4th ed.), I  am of opinion 
that Chancellor Kent’s view is more in accordance 
with the true intent and meaning of the suing 
and labouring clause than are the views of his 
critics. They do not, I  think, attach sufficient 
importance to the clause being a distinct agree
ment to pay for services rendered to avoid a loss 
insured against. The underwriters will be at 
liberty, on paying Mr. Dixon, to enforce such 
rights, if any, as he may have against other persons 
in respect of their proper shares in the salvage 
expenses (see Dickinson v. Jardine, L. Rep. 3 C.P. 
639 ; 3 Mar. Law Cas. O. S. 126); and, although 
in this particular case those rights will probably 
be of no avail, yet whatever they may be worth 
the underwriters will be entitled to force them.

In  the result my judgment is for the plaintiff 
for 500/. against the defendant Whitworth, and 
for 1000/. against the defendants, the Sea In 
surance Company, these sums being their respec
tive shares of the 2000/. In  each action the 
defendants must pay the costs.

Judgment fo r  p la in tiff, w ith  costs.
Solicitors for plaintiff, Ilo llam s , Son, and 

Coward.
Solicitors for defendant Whitworth, Robinson, 

H o ld in g  and Cameron.
Solicitors for defendants Sea Insurance Com

pany, Gregory, Rowcliffe, and Co.

PROBATE, D IVO R CE, AND A D M IR A LTY  
D IV IS IO N .

A D M IR A L TY  BUSINESS.
Reported by J. P. A s p in a u . and F. W . Ra ik e s , Esqrs., 

Barristers-at-law.

Tuesday, M ay  13, 1879.
(Before Sir R. P h il l im o r e .)

T h e  A n d e r s  K n a p e .
APPEAL PROM INFERIOR COURT.

Salvage—Pilotage.
A person, whether a p ilo t or not, who takes charge o f 

a vessel in  distress, w ith  the consent o f her master 
is  entitled to salvage reward, in  the absence o f 
an express contract to the contrary.

Semble, i t  is im m ateria l whether, under such circum
stances as would entitle a person to salvage 
reward in  any case, the person cla im ing salvage 
does or does not hold him self out r ig h tly  or 
wrongly as being a p ilo t, so long as he performs 
the service.

1 The Frederick, (1 W. Rob. 16) approved.
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T he A dders K nape. [A dm.A dm .]

T his was an appeal in an action of salvage from the 
decision of the City of London Court.

The facts were, that the Anders Knape, a 
Swedish Screw steamer, whilst on a voyage from 
Sweden to Cadiz, got ashore on the night of the 
13th Feb. 1879, on the Long Sand ; she got off 
without assistance the next morning, but with 
her rudder damaged, and anchored in eleven 
fathoms water.

The plaintiffs were the master and others be
longing to the fishing smack Fa ith , and on the 
morning of the 14th they heard guns fired, and 
proceeded in consequence to the Long Sand, and 
soon after noon they fell in with the Anders 
Knape.

The master of the F a ith  went on board and took 
charge of the ship to bring her into Harwich. The 
contention for the plaintiffs was, that the master 
of the smack was not a pilot, and did not en
gage as such, and that the Anders Knape being in 
distress both by reason of the damaged condition 
of the rudder, and also from the ignorance of the 
locality, that the services rendered her were 
salvage service“». Tin» defendants contended that, 
at the time the plaintiffs came on board, the 
Anders Knape had a signal for a pilot flying, and 
that the smack exhibited a flag which led those 
on board the Anders Knape to suppose that she 
was a pilot boat, and that the person who ultimately 
turned out to be master of the F a ith  was engaged, 
in consequence of his own proceedings, as a pilot 
and for the purpose of piloting the ship into 
Harwich, and that therefore there was nothing to 
convert the service into a salvage service.

The flag which was produced by the master of the 
smack was red and white in two horizontal stripes, 
the upper one being white, and with a narrow 
border of blue. The regulation as to the flags to 
he carried by pilot boats and pilots is contained 
in the Merchant Shipping Act 1854 as follows : 

Characteristics o f P ilo t Boats.
346. Every pilot boat or ship shall be distinguished 

by the following characteristics; (that is to say,) (1) 
. . . .  (2.) . . . .  (3.) When afloat, a flag at the mast
head or on a sprit or staff, or in some other equally 
conspicuous situation ; such flag to be of large dimensions 
compared with the size of the boat or ship carrying the 
same, and to be of two colours, the upper horizontal half 
white, and the lower horizontal half red :

And i t  shall be the duty of the master of such boat or 
ship to attend to the following particulars : F irst, that the 
boat or ship possesses all the above characteristics; 
secondly, that the aforesaid flag is kept clean and distinct 
so as to be easily discerned at a proper distance; and 
lastly, that the names and numbers before mentioned 
are not at any time concealed ; and if  default is made in 
any of the above particulars he shall incur a penalty 
not exceeding 20J. for each default.
Q ualified P ilo t  to d isp lay F la g , though not in  P ilo t  

Boat.
347. Whenever any qualified pilot is carried off in  a 

boat or ship not in the pilotage service he shall exhibit 
a flag of the above description, in order to show that 
auch boat or ship has a qualified p ilot on board ; and if 
be fails to do so, without reasonable cause, he shall incur 
a penalty not exceeding 50i.

P ena lty  on o rd in a ry  boat d isp la y ing  P ilo t-flag .
348. I f  any boat or ship, not having a licensed pilot 

on board, displays a flag of the above-mentioned deserip- 
■aon, there shall be incurred for every such offence a 
Penalty not exceeding 501., to be recovered from the 
owner or from the master of such boat or ship.

There was great conflict of evidence as to the 
conversation which took place between the master

of the Fa ith , and the captain of the Anders Knape, 
and as to whether the damage to the rudder of 
the Anders Knape was of such a nature as to 
materially interfere with her steering, and, if so, 
whether the master of the F a ith  was aware of the 
fact when he took the charge.

Buclcnill for the plaintiffs.
M yburgh for the defendants.
Mr. Commissioner K err, in delivering j udgment, 

said that, on the facts, he was quite satisfied that 
it was pilotage and nothing else. The two flags are 
conclusive—one flag flying for a pilot, and another 
flag which is practically a pilot flag; one showing 
that a ship wanted a pilot, and the other flying a 
flag which must be taken for a pilot flag. The 
services were offered and accepted solely as those 
of a pilot. I  think there ought to be some mode 
of preventing the use of a flag like that: it is a 
pilot flag, with two blue borders above and below. 
That is enough. I t  is to all intents and purposes 
a pilot flag, and the captain of the Anders Knape  
treated it as such. The suit is dismissed with 
costs.

From this decision the plaintiffs appealed, and 
the appeal came on for hearing in the Admiralty 
Division on May 13, 1879.

Clarkson for the appellants.—This is a salvage 
service. I t  was rendered in a place out of any 
pilotage district, and therefore it is immaterial 
whether the flag was similar to a pilot flag or not. 
That the ship was in need of assistance is obvious 
from the fact that she did not proceed on her 
voyage direct, but was brought into a port of 
refuge.

M yburgh for respondents.—The plaintiff held 
himself out as a pilot, and contracted to pilot the 
Anders Knape from the place where he boarded 
her into Harwich for pilotage reward, and there
fore he cannot recover salvage.

Sir E. P h il l im o r e .—This is a case about which 
I  admit 1 was exceedingly doubtful iu the course 
of the argument. I  have been referred to the 
case of The Frederick (1W . Eob. 16) cited in The 
CEolus (Asp. Mar. Law Cas. 516; L. Eep. 4, 
Ad. & Be. 31; 28 L. T. Eep. N. S. 41), 
where Dr. Lusbington says: “ I t  has been 
urged in the argument for the owners that 
pilots are not to convert their duties into salvage 
services. This may be a correct position under 
ordinary circumstances ; at the same time it is to 
be observed that it is a settled doctrine of this 
Court, that no pilot is bound to go on board a 
vessel in distress to render pilot service for mere 
pilotage reward. I f  a pilot, being told he would 
receive pilotage only, refused to take charge of a 
vessel in that condition, he would be subjected to 
no censure: and if he did take charge of her 
would be entitled to salvage remuneration.” 
Now, the facts of this case are these : This foreign 
vessel had been on the sand, and had sustained 
some damage to her rudder. She was therefore 
iu a condition in which salvage services might be 
rendered to her. The plaintiff in this case—the 
master of the F a ith —says that he went on board 
this vessel, and was told by the captain that the 
rudder was broken, and that the ship had been 
aground. A  considerable quantity of evidence is 
produced as to whether he contracted as a salvor, 
or whether he contracted as a pilot. I t  has been 
well put by Mr. Myburgh that in this case it 
might be contended that he contracted to act as
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a pilot. But his own evidence is distinctly the 
other way. He Bays he told the captain that he 
was a fisherman, and that he told him he could 
conduct his ship into Harwich, that is to say, if 
he wished i t ; that he could help him to go into a 
port of refuge, where he could get the damage done 
to his vessel repaired. Supposing nothing had 
been said, supposing the master of the F a ith  had 
gone on board the Anders Knape without saying 
anything at all, and the captain had said, “ I  want 
to go to Harwich,” and the master of the F a ith  
had proceeded to put the vessel in a right 
direction, could it be doubted that he had per
formed a salvage service, looking to the state of 
the ship, and the fact that he had been asked to 
take her to a place where she could be repaired P 
I  am of opinion that the faots of the case are 
brought within the judgment of Dr. Lushington 
in the case to which I  have referred (The Frederick. 
1 W . Rob. 16). I  think that that was a case in 
which he would be “ subject to no censure if he 
refused to take charge of the vessel, and if he did 
tako charge of her he would be entitled to salvage 
remuneration,” unless he had expressly con
tracted. I  think that there was a salvage service, 
although I  admit that the distinction is a nice one. 
I  think that the judge of the court below was 
misled by the word pilotage ; but, upon the whole, 
I  am of opinion that a salvage service was 
rendered, and that the salvage remuneration 
should be awarded, and I  shall award 301. with 
the usual costs. There will be leave to appeal.

Solicitors for appellants, Lowless and Go.
Solicitors for respondents, Stokes, Saunders, and 

Stokes.
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Stoppage in  trans itu— Contract to deliver goods 
free on hoard— Ship chartered hy purchaser— 
Ultim ate destination not stated.

Delivery o f goods hy a vendor on hoard a ship 
chartered hy the purchaser is only constructive, 
and not actual, delivery to the purchaser, inas
much as the contract w ith  the master o f the ship 
to carry the goods does not make him  the agent 
of the purchaser, and so long as the goods remain  
in  the hands o f the master o f the ship as carrier, 
the vendor's r ig h t o f stoppage in  trans itu  con
tinues.

T i l l  the goods are actually delivered to the p u r 
chaser or his agent the transitus is not at an end 
and i t  makes no difference that the ultim ate  
destination o f the goods has not been communi
cated by the purchaser to the vendor.

A  contract was made fo r  the sale o f a quantity of 
china clay to be delivered free on board at a. spe
cified port, payment to be by the purchaser’s ac
ceptance. The purchaser chartered a ship and

gave notice to the vendor, who then delivered 
the clay onboard the ship at the specified port. 
Before the ship left the port the vendor, hearing 
that the purchaser was insolvent, gave notice( to 
the master o f the ship to stop the clay in  transitu .
No b il l o f lad ing had been signed, nor had the 
purchaser given any acceptance in  payment of 
the contract, p rice .-

Held, that the clay was in  the possession o f the 
master o f the ship on ly as carrier, and,\ not as 
agent o f the purchaser, that the transitus was 
therefore not at an end. and that the vendor had 
du ly  exercised his r ig h t o f stoppage in  trans itu . 

Decision o f Bacon, O.J. reversed.
T his was an appeal from a decision of the Chief 
Judge in Bankruptcy.

The facts of the case were as follows :
On the 20th Nov. 1877, David Cook, a china 

clay merchant, carrying on business at Roche, 
near St. Austell, wrote to the Rosevear China 
Clay Company, a letter of which the material 
parts were as follows :

Tour favour respecting china clay to hand. I  have 
this morning been on the works and took several samples 
of what is now in stock. I  regret very much to assert 
tha t in consequence of what appears to me to have been 
put in the clay by way of adulteration w ill prevent me 
from purchasing. I t  might, and probably wonld bo 
ruinous to all my connection. There are about 100 tone 
of the old stock which has not been so treated, and which 
I  would purchase at 15s. pet ton f. o. b. Fowey, payment 
to be by four months' acceptance, from date of b ill of 
lading. Same to be shipped during this month, or i f  not 
b ill to date 1st Deo.

Ou the 27th Nov. the secretary of the com
pany replied :

We now offor you the balance old Rosevear make, 80 
to 100 tons f. o. b. Par or Fowey, four months draft dated 
from 1st Dec., whether shipped or uot. Please say if you 
confirm this.

On the 30th Nov. Cock replied confirming.
Ou the 1st Deo. the secretary wrote to Cook as 

follows :
I  am in reoeipt of yours of the 30th u lt. , whioh is two 

I days over return of poet. This delay of your confirma- 
I tion of the purchase has left the matter open for others. 

But as we have not definitely closed, if  you are prepared 
to have the day offered you taken on board within 
fourteen days from the date of my offer, and accept our 
draft from the 1st Dec. at four months next, we w ill 
withdraw from confirming sale to another party, but you 
must reply here definitely 4th inst., or the matter falls 
through.

On the 12th Deo. Cook wrote to the Company :
I  have a vessel of 215 tons whioh w ill load at Fowey on 

Friday noxt, so now I  can take your 100 tons of Rosevear 
clay upon yonr terms as per your last letter. Let me 
know not later than Friday morning i f  I  am to have the 
clay or not.

On the 13th Deo. a clerk of the company
replied: . ,

In  reply to yours of the 12th inst, I  beg to say, in the 
absence of Mr. Carr (the secretary), who is away from 
home, we will send you the 80 to 100 tons china clay (old 
Rosevear make) as per conditions mentioned in Mr. 
Carr’s letter to you of Nov. 27 and Dee. 1. I  have in 
structed Capt. Dyer of this port to send on same to Fowey 
at onoe.

On 27t’n Dec. the secretary of the company 
wrote to Cock:

M r Dyer has handed aooount to-day by letter which 
makes 108 tons 2 qrs. 2 owt. clay as shipped for your 
account, value 811. Is. lOd. There is an old balance due 
to us of 111. 7s. 8d. Do you wish this added to the draft 
811. Is. lOd. I f  so, I  have no objection, and w ill send 
draft for your acceptance in a day or two.
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Cock had on the 5th Dec. entered into a verbal 
agreement to charter a ship called the Forester to 
call at Fowey and convey the clay for him, with 
other clay, to Glasgow, where he had consigned 
it to an agent for sale. Mo charter-party was 
signed.

On the 29th Dec. the company delivered 100 tons 
of the clay on board the Forester at Fowey.

No bill of lading was signed.
On the 3lst Dec. the company having heard 

that Cock, who had committed an act of bank
ruptcy by absconding, was insolvent, gave notice 
to the master of the Forester, which was still at 
Fowey, to stop the clay in  transitu.

The master afterwards signed a bill of lading in 
favour of the company, and by their directions 
the clay was taken to Runcorn instead of to 
Glasgow, and was there sold on their account.

Cock was afterwards adjudicated s bankrupt in 
the Truro County Court.

The trustee in the bankruptcy claimed the clay 
on the ground that the transitus was at an end 
when the clay was shipped on board the Forester 
and that therefore the notice to stop in  trans itu  
came too late.

The trustee applied to the County Court for 
an order that the company should pay over to 
him the invoice price of the clay. On the hearing 
of the application the bankrupt was examined and 
deposed that he was in the habit of buying and 
sending clay all over the country; that he did 
not inform the Rosevear Company of the desti
nation of the clay ; that he never used to reveal 
the ultimate destination of cargoes ; and that he 
communicated the name of the vessel to the 
vendors on the 12th Dec.

The invoice of the clay and the bill of exchange 
for Cock’s acceptance were posted by the secretary 
of the company on the 29th Dec.; but the bill was 
never accepted.

The County Court judge refused the trustee’s 
application, being of opinion that it was the in
tention of both the parties that the property in 
the clay should not pass to the purchaser until the 
bill of exchange for the price had been accepted 
by him ; and that, even if the property did pass, 
the clay never came into the possession of the 
purchaser, that the transitus was not at an end 
when the clay was placed on board the ship, and 
that consequently the company had a right of 
stoppage in  transitu , which right they had 
effectually exercised.

From this decision the trustee appealed.
On the hearing before the Chief Judge iu Bank

ruptcy, the following cases were cited :
V alpy v . Gibson, 4 C. B. 837;
Ex pa rte  Gibbes, Re W h itw o rth , 33 L. T. Rep. N. S.

479; L. Rep. 1 Ch. Div. 101;
Berndtson  v. Strang, 16 L. T. Rep. N. S. 583; L.

Rep. 4Eq. 481; 3 Ch. 588;
B loxam an  v. Sanders, 4B. & C. 941;
M ira b ita  v. The Im p e ria l O ttom an B ank, 3 Aep.

Mar. Law Cas. 591; 38 L. T. Rep. N. S. 597 ; L.
Rep. 3 Exoh. Div. 164;

099 v. Shuler, 3 Asp. Mar. Law Cas. 77 ; 33 L. T.
Rep. N. S. 492; L. Rap. 1 C. P. Div. 47.

Bacon, C.J. delivered judgment as follows :—I  
cannot see what the bill of lading has to do with 
this question. (His Lordship alludes to the argu- 
m°nt that no bill of lading having been signed 
bo as to make the goods deliverable to any one, 
he vendors retain a ju s  disponendi, in support 

°t which proposition, Ogg v. SKuter had been ; 
V ol. IV ., N.S.

cited.) Mo doubt the vendors might, if they had 
thought fit, have taken a bill of lading, which 
would have secured, not the possession of, but 
a right to the property mentioned in the bill of 
lading; but they did not. Their omission to do 
so cannot be used in their favour. The trans
action is as plain a one as ever was stated. A  
man wants to buy china clay, a heavy commodity 
or thing which he cannot carry in his own 
waggons, and does not mean to do so, but he tells 
the company that he will get a ship to transport 
this clay which he buys of them. He afterwards 
gives them the name of the ship, and directs 
them to deliver the clay which he has bought 
on board that ship. I f  it had been a warehouse 
instead of a ship, could there have been any doubt 
that after the clay had been carried to the ware
house the transitus would have been at an end ? 
I  have no doubt that the transitus, such as it was, 
ended when the clay arrived upon the quay at 
Fowey and was put into the ship Forester, which 
the bankrupt had hired for the very purpose of 
carrying it. Valpy v. Gibson is directly in point 
on the part of the case I  am now considering. In  
that case there was that which was a little more 
remarkable, and which probably gave rise to some 
argument. The vessel in which the goods were 
to be shipped was destined for Valparaiso, and the 
vendors of the goods wanted some patterns or 
cards of theirs to be sent along with the goods, 
and, knowing well enough that the ship was 
going to Valparaiso, they gave a direction to that 
effect when they delivered the goods. The court 
decided that, when the goods were delivered on 
board the ship, which had been hired for the 
purpose of transport by the purchaser, there was 
an end of the transit. Delivery “ free on board ” 
only means “ theprice shall be that which we stipu
late for, and you shall not have to pay for the 
waggons or carts necessary to carry the clay 
from the place where it is dug; we will bear all 
those charges and put it free on board the ship, 
the name of which you are to furnish. I  cannot 
think that any question arises. The fact that the 
bill of exchange had not been accepted does not 
alter the case in the slightest degree. On the 
29th Dec. the china clay, which had been bought 
and sold, was by the vendors put on board the 
Bhip; they never thought of taking a bill of 
lacing, or of retaining any right over it, but they 
delivered it to the man who had bought it  of 
them. There is no doubt upon the facts of the 
case, and there can be no doubt whatever about 
the law. There was no transit, except from the 
quarry to the ship’s side; the transit was 
ended so soon as the clay was on board the Bhip, 
and the right to stop it was therefore entirely 
gone. None of the cases which have been referred 
to give any kind of colour to the contention 
raised on the part of the vendors to have this clay 
treated as still belonging to them, although they 
had delivered it free on board in the manner, and 
at the price stipulated for in the contract between 
the parties. However, the learned judge of the 
County Court took a very different view of the 
subject. He seems to have bestowed a great deal 
of attention upon it, and to have considered many 
cases, the bearing of which on the question before 
me I  have not been able to peroeive; but as he 
gave a very deliberate and considered judgment, 
which is entitled to all respect, and as, moreover, 
he invited the parties to take the case up to the

L
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highest court, I  am content that it should go 
there. But I  should be sorry if it went with any 
expression of doubt on my part. I  am clear that 
this is a case in which the vendor’s right of 
stoppage in  transitu  ceased to exist the moment 
the clay was put on board the ship.

Prom this decision the Rosevear China Clay 
Company appealed.

Winslow, Q.C. and E. C. W illis , for the appel
lants.—In  the ordinary course of business the 
vendors would have applied to the master of the 
ship for a bill of lading, and they would have 
taken it to their own order. They would then 
have sent it to the purchaser with the bill of ex
change for its acceptance. He could not have 
retained the bill of lading without accepting the 
bill of exchange ; if he had done so, no property in 
the goods would have passed to h im :

Shepherd v. H a rr is o n , 1 Asp. Mar. Law Cas. 6b;
24 L. T. Rep. N. S. 857 ; L. Rep. 5 E. & I. 116.

The vendors cannot be in a worse position, because 
no bill of lading was signed. Therefore the pro
perty in the clay never passed to the purchaser. 
[ B r e t t , L.J.—What right had the vendors to the 
bill of lading ? They were to deliver free on board 
for the purchaser. J ames, L. J.—What privity was 
there between the vendors and the master of the 
ship ? The bargain to charter the ship was made 
between the purchaser and the shipowner.] The 
shippers of the goods would nevertheless be 
entitled to have the bill of lading made out to 
them :

Craven v. Ryder, 6 Taunt. 433 ;
Abbott on Shipping, 11th edit. p. 279.

[ B r e t t , L.J.—In  Graven v. Ryder, the ship was 
either a general ship, or it  was chartered by the 
vendor,] In  T urne ry . The Trustees o f the L iv e r
pool Lock (6 Ex. 543) it was held that the property 
in goods did not pass to the purchaser, though 
they were delivered on board his own ship, 
because by the terms of the bill of lading the 
vendors reserve to themselves a ju s  disponendi 
which the master of the ship acknowledged by 
signing the bill of lading making the goods de
liverable to their order. [ B r e t t , L.J.— It  was held 
in that case that if the goods had been delivered 
on board the purchaser’s own ship, without any 
restriction, that would have been a delivery to 
the purchaser; but the master had assented to the 
vendor’s restrictions. In  the present case the 
question is whether there was any intention when 
the clay was delivered on board the ship to take a 
bill of lading to the vendors.] You cannot assume 
that it was intended to deliver the clay to the pur
chaser’s order, when he had not accepted the bill 
of exchange; the inference would be the other way. 
A t all events, whether the property in the clay 
passed to the purchaser or not, the right of 
stoppage in  transitu  remained. The transitus was 
not at an end when the clay was put on board the ship 
at Fowey ; it would not have been at an end till 
the clay was delivered to the purchaser’s agent in 
Glasgow. The master of a ship, which has been 
chartered by a purchaser to carry goods for him is 
not his agent or servant, and the goods are in the 
master’s possession only as carrier, and so long as 
the possession is of that nature the vendor’s right 
to stop in  transitu  continues :

Berndtson v. Strang, 16 L. T. Rep. N. S. 583 ; L. Rep.
4Eq. 481; 3Ch. 588,590;

Oibson v. Carruthers, 8 M. & W. 321 328 ;
Benjamin on Sales, 2nd edit. p. 698.

[C t. of A it .

Northmore Lawrence (with him He Gex, Q.C.) 
for the trustee.—The vendors did not reserve their 
right, as they might have done. The contract 
was to deliver free on board at Fowey, and when 
that was done the transitus was at an end. If  
the ship had been the purchaser’s own ship the 
delivery on board would have been delivery to 
him, and Schotsmanus v. The Lancashire and Y ork
shire R a ilw ay  Company (16 L. T. Rep. N. S. 189 ;
L. Rep. 2 Ch. 332), shows that the transitus would 
then have been at an end. What difference can it 
make that the ship was only chartered by the 
purchaser ? On demand, the master would have 
been bound to give the clay to the purchaser, sub
ject only to his lien for freight. Valpy v. Gibson 
(4 C. B. 837) shows that the fact that there is to 
bo a subsequent transit prescribed by the pur
chaser does not prevent there being a complete 
delivery to the purchaser. E x  parte Gibbes, Re 
W hitworth  (33 L. T. Rep. N, S. 479; L. Rep.
1 Ch. Div. 101), shows that the right of stoppage 
in  trans itu  is gone when the transitus prescribed 
by the vendor is at an end. Here the vendors had 
nothing to do with the further destination of the 
clay after they had delivered it on board at 
Fowey. That distinguishes the present case from 
Berndtson v. Strang, and other cases in which the 
ultimate destination of the goods was communi
cated to the vendor when the contract for sale was 
entered into. In  such cases the vendor has in 
contemplation the transit to the ultimate 
destination, and delivers to the carrier as carrier.

No reply.
James, L.J.—With all respect for the decision of 

the Chief Judge, I  am of opinion that this case 
cannot be distinguished from the authorities 
which have been referred to, and in particular 
from that of Berndtson v. Strang (ubi sup.) The 
authorities show that the vendor has a right to 
stop in  trans itu  until the goods have actually got 
into the hands of the purchaser, or of some one 
who receives them in the character of his servant 
or agent. That is the cardinal principle. In  
order that the vendor should have lost that right 
the goods must be in the hands of the purchaser, 
or of some oue who can be treated as his servant 
or agent, and not in the hands of a mere inter
mediary. I t  is admitted that if it had been men
tioned in the original contract for sale that the 
goods were to be carried to Glasgow the present 
case could not have been distinguished from 
Berndtson v. Strang, but it is said that the fact 
that no ultimate destination was mentioned makes 
a distinction. I t  seems to me, however, that the 
mere fact that the port of destination was left 
uncertain or was changed after the contract for 
sale, can make no difference. The principle is 
this, that when the vendor knows that he is 
delivering the goods to some one as carrier, who 
is receiving them in that character,hedelivers them 
with the implied right, which has been established 
by the law, of stopping them so long as they 
remain in the possession of the carrier as carrier. 
I  am of opinion that in the present case, although 
the vendors’ liability was at an end when they had 
delivered the clay on board the ship, which indeed 
is the case in most instances of stoppage in  
transitu , that did not deprive them of the right to 
stop in  transitu  so long as the clay was in the 
possession of the master of the ship as a carrier. 
To use the language of Lord Oranworth (then
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Bolfe, B.) in the case of Gibson v. Garruthers 
(8 M. & W . 321, 328), “ I  consider it to be of the 
■very essence of that doctrine that during the 
transitus the goods should be in the custody of 
some third person, intermediate between the 
seller who has parted with, and the buyer who 
has not yet acquired, actual possession; ” and that 
language was adopted by Wood, Y.C., and by 
Lord Cairns in Berndtson v. Strang (16 L. T. Bep. 
N. S. 583; L. Bep. 4 Eq. 481; L. Bep. 3 Ch. 588, 
590.) In  the present case the clay was delivered 
to a third person, intermediate between the 
vendors and the purchaser, and therefore the 
vendors still had a right of stoppage in  transitu.

B r e tt , L.J.—I t  seems to me that there was a 
binding contract between the vendors and the 
vendee, though by it alone the property in the 
clay did not pass to the vendee. But as soon as 
the clay was appropriated by the vendors to this 
contract, and was placed on board the ship, the 
property in it passed to the vendee, and at the 
same time, as between the vendors and the 
vendee, there was a delivery of the clay to the 
latter. But it  was a constructive, not an actual 
delivery. I f  by the contract the vendors had 
been bound to deliver to the vendee at Powey, 
and the clay had been there delivered to him or 
to his agent, and he or his agent had there 
shipped it, I  should have thought that after that 
there would have been no transit. But the con
tract was to deliver at Powey on board a ship, 
and to deliver free on board, that is, the vendors 
undertook the delivery of the goods. The ship 
was to be chartered by the vendee, it is true, and 
he must charter the ship to carry the clay to some 
port. The distinction taken by Mr. North more 
Lawrence is an ingenious one, but it seems to me 
that it can make no difference whether the 
destination of the goods is communicated at the 
time of the contract for sale, or whether the 
destination is to be named after the contract, but 
before the shipment. Here the purchaser entered 
into an agreement with the owner of the ship 
that the ship should take the clay to Glasgow, and 
the vendors were bound to put the clay on board 
that ship to be carried to Glasgow, I t  was not 
the purchaser’s own ship, but that of the ship
owner, and the clay when delivered on board was 
to be carried to Glasgow. The question is whether 
the transit was at an end before the arrival of the 
ship at Glasgow. I t  seems to me that several 
decided cases show that it was not. In  James v. 
G riffin  (1 M. &  w . 20 ; 2 M. &  W. 623) Parke B. 
laid down the law thus (at page 632): “ Of the 
law on this subject, to a certain extent, and suffi
cient for the decision of this case, there is no 
doubt. The delivery by the vendor of goods sold 
to a carrier of any description, either expressly 
or by implication named by the vendee, and who 
is to carry on his account, is a constructive de
livery to the vendee; but the vendor has a right, 
if unpaid, and if the vendee be insolvent, to 
retake the goods before they are actually delivered 
to the vendee, or some one whom he means to be 
his agent, or take ppssession of and keep the 
goods for him, and therefore to replace the vendor 
in the same situation as if he had not parted with 
the actual possession.” The distinction there 
taken is between a constructive and an actual de
livery to the vendee, and Parke, B. says that if 
there is only a constructive delivery to the vendee 
the transit is not over; it is not at an end until the

goods have been actually delivered to the vendee 
or his agent. Then in the case of Berndtson y. 
Strang  (ubi sup.) the test put by Lord Cairns is 
whether the goods have been delivered only to a 
carrier, although he may have been named by the 
purchaser. There the ship had been chartered by 
the purchaser, and therefore when the goods were 
placed on board there was a constructive delivery 
to him. Yet, because the goods were in the hands 
of the shipowner as carrier, it was held that the 
transit was not over until that carriage was over. 
So too in Smith’s Leading Cases, in the notes to 
Liclcbarrow  v. Mason (vol. 1, p. 818, 7th edit.) it is 
said : “ The rule to be collected from all the cases 
is, that the goods are in  transitu  so long as they 
are in the hands of the carrier as such, whether 
he was or was not appointed by the consignee. 
In  the present case the clay was placed on board 
the ship for the purpose of being carried to Glas
gow ; it was in the actual possession of the ship
owner and only in the constructive possession of 
the purchaser. Therefore the right of stoppage 
in  trans itu  existed. I f  the purchaser had been 
the owner of the ship, the vendors would have 
had no such right, unless they had reserved it by 
express stipulation. But in the actual state of 
things, I  think that, both on principle and on the 
authorities, the transit was not over, and the right 
to stop in  transitu  remained.

C otton , L.J.—lam  of the same opinion. Assum
ing that there was a binding contract for the sale 
of the clay, I  thing that the right to stop in  
transitu  existed when the notice was given. _ The 
right of an unpaid vendor continues until the 
goods have come into the actual possession of the 
purchaser, treating for this purpose the possession 
of his agent or servant as his possession. The 
rule was stated by Lord Cairns in Berndtson v. 
Strang, and I  think it  is clearly established that 
so long as goods are in the hands of a carrier as 
carrier, they are not in the actual possession of 
the purchaser, whoever may have nominated the 
carrier. The contract with a carrier to carry 
goods does not make the carrier the agent or 
servant of the person who contracts with him 
whether he be the vendor or the purchaser of the 
goods. Here the verbal agreement which the 
purchaser entered into to charter the ship did not 
make the captain the agent or servant of the 
purchaser; he was only a carrier. But Mr. North- 
more Lawrence ingeniously raised the point that 
there can be no stoppage in  transitu  unless there 
is a transit, and he said that the contract being 
only to deliver the clay on board the ship, and no 
further destination having been communicated to 
the vendors the transit was at an end so soon as 
the clay was delivered on board the ship. The 
cases no doubt show that there is no right to stop 
in  transitu  if the goods have once come into the 
possession of the purchaser, oven though the 
vendor has afterwards regained the possession of 
them. The argument must come to this : it must 
be shown that the goods have come into the hands 
of the purchaser, and that the shipment has been 
then made by him. Here the contract was that 
the goods were to be placed on board by the 
vendors, not by the purchaser. The purchaser 
was to indicate where the goods were to go, and 
only when they had reached that destination 
would they come into the actual possession of the 
purchaser. I f  the contract had been to deliver 
the clay to an agent of the purchaser at Fowey, it
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would have bean a very different matter. The 
case would then have been like that of Valpy v. 
Gibson (4 0. B. 837), in which the shipment was 
made by the purchaser, not by the vendor.

Appeal accordingly allowed w ith  costs.
Solicitors for the appellants, Ingledew, Ince, and 

Greening, agents for Ingledew, Ince, and Vachell, 
Cardiff.

Solicitors for the respondents, Gregory,Rowclijfes, 
and llaw le , agents for Hoop, Iloch in , and M arrack, 
Truro.

M ay  21 and 24,1879.
(Before J kssel, M.R., James, B rett, and Cotton,

.. L.JJ.)
T he Cassiopeia.

APPEAL PROM THE PROHATE, DIVORCE, AND ADMIRALTY 
DIVISION (ADMIRALTY).

Practice—Am endedwrit— Default cause— In  rem— 
Service.

A fte r a vessel has been sold under an order o f the 
Judge o f the A dm ira lty  D iv is ion, and the p ro 
ceeds are in  the registry, no owner having ap
peared, the w r it  in  an action against those 
proceeds, whether o rig in a l or amended subsequent 
to the sale, must be personally served on the 
registrar.

A n  amended w r it  must in  a l l cases be served in  the 
same way as an o rig ina l w r it  would be under 
s im ila r circumstances. Where a w r it  is  served 
on the registrar, to render the service good, the 
provisions o f Order IX .,  r. 13 must be stric tly  
adhered to.

T his was an appeal from an order made by the 
Judge of the Admiralty Division refusing to sign 
judgment in a cause in  rem  by default.

The facts were, that a cause in  rem  was insti
tuted against the Cassiopeia, a British colonial 
vessel, lor necessaries supplied to her, and the 
writ was served on the ship in the usual way 
(Order IX ., r. 10), but no appearance was entered 
for the owners.

A t the time the writ was served the Cassio
pe ia  was already under arrest in another action 
in  rem, in which there was no appearance; a 
decree was obtained by default in the earlier 
action subsequent to the service of the writ in 
the later one, and under the decree the ship 
was sold and the proceeds of the sale brought 
into court. The plaintiffs in the second action 
then amended the indorsement on their writ of 
summons by adding to their claim for necessaries 
a claim as mortgagees of the ship ; the mot ¿.gage 
was a security for the payment due for necessaries.

M ay  15.— W. G. F . Ph illim ore , for the plaintiffs 
in the second action, moved for judgment by 
default, under the Admiralty Rules of 1871 (L. 
Rep. 3 A. & E. 3 ad f in . The Polymede. 3 Asp. 
Mar. Law Cas. 124; L. Rep. 1 P. D. 121; 
34 L. T. Rep. N. S. 367), for his claim as mort
gagee in the amended indorsement against the 
fund in court. [Sir R. Phillimore.—Has the 
amended writ been served on the ownerspj No, 
there is no necessity; the claim for mortgage is the 
same as that for necessaries stated in a different 
way; the owners, by not appearing in the neces
saries suit, show that they have no. defence against 
our claim. [S ir R. Phillimore.—The owners may 
have a defence to your claim on the mortgage,

[C t . oe A pp.

though they have not when you claim for neces
saries.] Where there is default of appearance, it  is 
sufficient service to file in the registry : (Order 
X IX ., r. 1 ) I f  there had been au appearance in 
the action, I  should have been obliged to serve 
the amended writ after getting leave to amend 
under Order X X V I I . ,  r. 11 (see also Order I I I . ,  
r. 2), and the amendment may be made without 
prejudice to a pending motion :

C aldw e ll v. Pagham H a rb o u r R eclam ation Com
pa ny , 2 Ch. Div. 221.

[Sir R. P h il l im o r e .—There may be other claim
ants against the fund in court, and they were 
entitled to notice of this claim.] I f  there were 
they would have objected to our claim for neces
saries and have entered a caveat.

Sir R. P h il l im o r e .—I  am not satisfied that 
there should not be a fresh service of the writ in 
this case, and therefore I  refuse to grant the 
prayer of the motion for judgment.

Prom this decision the plaintiffs appealed.
M ay  '21 .— The appeal came on for hearing 

before Jessel, M.R., James, and Brett, L.JJ.
W. G. F . P h illim ore  for plaintiffs. — At the 

time the amendment was made in the writ the 
ship had already been sold, and therefore it was 
impossible and useless to serve the amended writ 
on her; the proceeds were in the registry, and the 
amended writ was served by being filed there.

J es sel , M.R.—In  this case the service on the 
registrar was sufficient, the ship having been sold 
under order of the court, though in general an 
amended writ should be served in the same way 
that an original writ is.

J a m e s  and B r e t t , L.JJ. concurred.
M ay  26.— The case camp before the court (James, 

Brett, and Cotton, L.JJ.) again, the registrar 
of the Admiralty Division having refused to draw 
up the order for judgment on the ground that it 
was made on the supposition that the amended 
writ had been served on him (the registrar), when 
in fact it had only been filed in the registry, and 
also because it was informal, having no date of 
service indorsed on it in accordance with Order 
IX „  r. 13.

P hillim ore  (or the plaintiffs.— Order IX ., r. 13, 
does not apply to actions in  re m ; it is taken 
from sect. 15 of the Common Law Procedure Act 
1852, and applies only where personal service is 
necessary:

Dym ond  v. C roft, 31 L. T. Rep. N. S. 78G; 3 Ch.
Div. 512.

[ B r e t t , L.J.— That case was a case of substituted 
service, this is one in which the practice has been 
to serve the registrar as holder of the proceeds.] 
The service on the registrar is mere matter of 
custom, it is not required by any rule. [By the 
C o u r t .—The practice is well established.] Our 
service of the amended writ in the registry was 
practically service on the registrar. [ B r e t t , 
L  J.—Delivering a writ to a clerk to file is not 
service on the registrar. J a m e s , L.J. — An 
amended writ is like a new writ issued at the date 
of amendment, and should be served in the same 
way.] Not in all respects if a writ is amended 
after subsequent steps in the action have been 
taken; it is not necessary to go through all these 
steps de novo, the order is to amend the writ and 
all subsequent proceedings. [ J a m e s , L.J.—But

T he Cassiopeia.
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this amendment is a change both of the nature of 
the action and of the character of the plaintiffs.]

E . 0. Clarkson, for other parties, was not 
called on.

B rett, L.J.—I  am of opinion that the registrar 
was right in refusing to draw up the judgment. 
The service was not sufficient. When a writ is so 
amended as to introduce a new claim against the 
proceeds of the sale of a ship, it must be served 
on the registrar in the same way as an original 
writ in the like case. This amended writ was 
not served on the registrar, it was only filed in 
the registry. No intimation of the service was 
made. Delivery for the purpose of filing cannot 
be construed to be service. Moreover, the pro
visions of Order IX ., r. 13, were not complied with.

James and Cotton, L.JJ. concurred.
Solicitors for plaintiffs, Speechley, M um ford, 

and Co., agents for J. W. Carr.

SITTIN G S A T W ESTM INSTER.
Reported by P. B. H d tch in s , Esq., B arris ter-a t-Law .

M ay  26 and 27,1879.
(Before B ramwell, B aggallay, and T hesiger, 

LL.J.l
D avies v. M 'Y eagh.

APPEAL FROM THE EXCHEQUER DIVISION.

Ship— Charter-party—A rr iv a l a t place o f landing  
— Commencement o f runn ing  days— Demurrage 
— L ia b ili ty  o f charterer.

A charter-party provided f o r  the loading o f a cargo,
“ the vessel to be loaded and discharged in  nine
teen runn ing days, or, i f  longer detained, to be 
p a id  41. per day demurrage.”  On the 20th Nov. 
the vessel was admitted in to  dock a t the po rt 
o f loading, but owing to the dock regulations was 
unable to obtain a berth where she could load 
u n til the 6th Dec.; she fin ished loading on the 
6th Dec. The captain refused to sign a b i l l o f 
lading, unless containing the words “  sixteen 
days consumed, in  loading, leaving three runn ing  
days fo r  discharging.”  The charterer at f irs t  
refused to take this b i ll o f lading, but u ltim ately  
took it ,  in  order to obtain the cargo, and paid  
801, which was demanded by the captain for 
twenty days demurrage. This action was brought 
by the charterer against the shipowner to recover 
the 801. and damages f o r  detention o f the cargo. 

Held (affirm ing the judgm ent o f B rett, L .J .), that 
the runn ing days had, commenced when the vessel 
f irs t  got in to  dock, that p la in tiff and not defen
dant was responsible fo r  the delay occasioned by 
the dock regulations, and therefore that p la in t if f  
was not entitled to recover.

T he plaintiff sued to recover the sum of 801., 
which he had paid to the defendant under protest, 
and also claimed damages for delay in delivery of a 
cargo of coal which had been shipped on board a 
schooner belonging to the defendant under the 
following circumstances:—The plaintiff, a coal 
merchant at Runcorn, and the defendant, the 
owner of the schooner Pleiades, entered into a 
charter-party in the terms following:

Liverpool, 19th Nov. 1877.
I  hereby engage with Joseph Davies, Esq., to receive 

and load on board my vessel, the Pleiades, of Belfast, 
being tight, staunch, and strong, and every way fitted 
for the voyage, a fu ll and complete cargo of coal, about l

375 tons to 390 tons, and proceed to Dublin, Burgh Quay 
or so near thereunto as Bhe may safely get and deliver 
the same, per bills of lading, on being paid freight at the 
rate of 6s. per ton of 20 owt., and three guineas gratuity. 
The vessel to be loaded and discharged in nineteen run
ning days, or if  longer detained to be paid 41. per day 
demurrage (the act of God, the Queen’s enemies, fire, 
and all and every other dangers and accidents of the 
seas, rivers, and navigation of whatever nature and kind 
soever during the said voyage, always excepted). Ship 
to have a lien on the cargo for a ll freight, dead freight, 
and demurrage.

Penalty for non-performance of this agreement, esti
mated amount of freight.

(Signed) T homas M 'V eagh.
I  hereby engage to load said vessel on the above terms. 

Vessel to load in B. Moore or Wellington Docks, High 
Level. (Signed) Joseph Davies .

Nov. 19,1877.
The docks alluded to in the charter-party, 

Bramley Moore Dock and Wellington Dock, were 
two adjacent docks at Liverpool, which were 
approached through the Wellington half-tide 
basin. On the 19th Nov. 1877 the Pleiades com
pleted the unloading of her inward cargo in the 
half-tide basin, and on the following day she was 
admitted into the Wellington Dock as a matter of 
favour, because, being empty, she would be iu 
danger outside, but iu consequence of the regula
tions of the dock authorities, who had control 
over the movements of vessels in the docks, she 
could not obtain a berth at the end of the dock, 
where there was a high level railway and platform, 
with tip3 for loading coal, until the 5th Dec. She 
then loaded a cargo of coal, and the loading was 
completed on the 6th Dec. The plaintiff refused 
to take a bill of lading containing the words, 
“ sixteen days have been consumed in loading the 
said vessel in Liverpool, leaving three running 
days for discharging at Dublin,” and the captain 
refused to sign any other. The Pleiades sailed, 
and arrived at Dublin on the 23rd Dec., but the 
captain refused delivery of the cargo unless a bill 
of lading containing the clause above set out were 
produced, and the vessel remained unloaded until 
the plaintiff signed a bill of lading in the form above 
mentioned, and paid 801. demurrage, which the 
captain claimed for twenty days detention. This 
payment was made under protest, and the plaintiff 
claimed the sum of 801. in addition to damages for 
delay in delivery of the cargo.

The trial took place at the Liverpool Spring 
Assizes, 1878, before Brett, L.J., who on proof of 
the above facts gave judgment for the defendant.

The plaintiff appealed.
Gully, Q.O. (J. C. Mathew with him) for the 

plaintiff.—The plaintiff was not bound to pay 
demurrage, and therefore is entitled to recover, 
for the nineteen running days named in the 
charter-party did not commence until the 5th Dec., 
when the Pleiades first obtained a berth where 
she could load a cargo of coals.

0. Bussell, Q C. and French for the defendant. 
—The running days commenced upon the 20th 
Nov., the day on which the discharge of the 
inward cargo was completed. The defendant had 
then done all that he was bound to do by the 
terms of the charter-party, and any loss which 
may have been occasioned by the action of the 
dock authorities ought to fall upon the plaintiff.

G ully, Q.C., replied.
The following authorities were referred to in 

the course gf the argument:
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Tapscott v. B a lfo u r, 1 Aap. Mar. Law Cas. 501;
L. Bep. 8 C. P. 46; 27 L. T. Bap. N. S. 710; 42 L.
J. 16, C. P . ;

B row n  v. Johnson, 10 M. &  W. 331 ;
Ashcroft v. Crow Orchard C o llie ry  Company, 2 Asp.

Mar. Law. Cas. 397 ; L. Bep. 9 Q. B. 540; 31 L. T.
Bep. N. S. 266; 43 L. J. 194, Q .B.;

T h us  v Byers, 3 Asp. Mar. Law Cas. 197 ; L. Bep.
1 Q. B. Div. 244.; 34 L. T. Bep. N. S. 526; 45
L. J. 511, Q. B . ; „  ,  , „

Kearon  v. Pearson, 7 H. & N 386; 31 L. J. 1, E x .; 
R a n d a ll v. Lynch, 2 Camp. 352 ;
K e l lv .  Anderson, 10 M. &  W. 498.

Bramwell, L.J.— I  am of opinion that the 
appeal in this case ought to be dismissed, and 
the judgment of Brett, L.J. affirmed. Where 
cargo is to be taken on board a vessel at a place 
of loading which is specified in the charter- 
party, the responsibility must rest upon the 
charterer, not upon the shipowner, if the berth so 
specified is not in a fit state to receive the vessel on 
her arrival at the appointed time. In  the present 
case the vessel arrived at her place of loading, as 
soon as she was admitted into the Wellington 
Dock. Definitions are always dangerous, and I  am 
not anxious to state one which hereafter may be 
questioned; but it seems to me that it may be laid 
down that a vessel has reached her place of loading, 
as distinguished from the spot of loading, as soon 
as she has entered the port from which her out
ward voyage is to commence. I  am not afraid of 
the consequences, even if this definition is pushed 
to a great extent. Suppose the vessel had got 
into the Mersey, and the captain had then 
given notice to the plaintiff that he was ready to 
enter the dock and take the cargo on board; I  
think that in such a case the plaintiff could not 
have contended that the vessel was not at the 
place of loading, and that the nineteen days had 
not begun to run. Or Buppose the vessel had 
once got into the dock, and the dock authorities 
had sent her out again, as far as the defence to 
this action is concerned, I  think it would be the 
same as if she had remained in dock. I  do not 
think it necessary to discuss the matter further, 
or to go into the authorities at length, but it 
seems to me the decision in Tapscott v. B alfour 
(ub i sup.), which has been cited as an anthority 
favourable to the plaintiff, is not intended to be 
opposed to what I  say now; if it is, it is also op
posed to the case of Ashcroft v. The Crow Orchard, 
Colliery Company (ub i sup.). I  wish further to 
add that I  am supported in the view which I  have 
taken by the cases of Brown  v. Johnson and 
B an da ll v. Lynch  (ub i sup.). In  K e ll v. Anderson 
(ub i sup.) the vessel at the time of the alleged 
detention had not in point of law completed her 
voyage.

Baggallay, L.J. concurred.

Thesiger, L.J.—I  am of the same opinion ; I  do 
not think it is very material whether the time for 
loading and discharging is definite or indefinite, 
although the fact that the time was not strictly 
defined seems to have been partly the ground of 
the decision in Tapscott v. B a lfo u r (ubi sup.). But 
in Ashcroft v. The Crow Orchard Colliery Company 
(ub i sup.) the language of the charter was inde
finite, and yet the charterers were held liable for 
the delay. Here the vessel was ready to receive 
cargo at the latest on the 20th Nov. I  think the 
plaintiff was responsible for the delay which 
occurred after that day, and that the verdict for

the defendant was right, and the judgment ought 
to be affirmed. Judgment affirmed.

Solicitor for plaintiff, H . G. F ie ld  for E tty , 
Liverpool. ,

Solicitors for defendant, Crowder, V izard, and 
Anslie, for J. M 'Q uigg in , Liverpool.

HIGH COURT OF JUSTICE.

Q U E E N ’ S B E N C H  D I V I S I O N .
Reported by A. H. Poyser, Esq., Barrister-at-Law.

June 18 and 20,1879.
(Before C o c k b tir n , C.J., L u sh  and M a n is t y , JJ.) 
A d am so n  a n d  a n o t h e r , v . T h e  N e w c a s t le  Steam- 

s h ip  F r e ig h t  I n s u r a n c e  A s s o c ia t io n .
Shipping—Charter-party— M arg ina l clause that in  

“  the event o f war, blockade, or p roh ib ition  o f 
export preventing loading, th is charter to be can
celled ” — Contract void or voidable.

I n  a charter-party made between the p la in tiffs  and  
j  a  C. there was a m arg ina l memorandum that 
in  tiie event o f “ war, blockade, or p roh ib ition  o f 
export preventing loading, this charter to be can
celled.”  There was a p ro h ib itio n  o f export by 
the Government o f B . which d id  prevent loading 
of the chartered vessel, but the charter-party 
was not cancelled by the p la in tiffs  and the char-
levBT. •

Held (by Cockburn, C.J. and M anisty, J., dissen- 
tiente Lush,J.). that the charter-party was pu t 
an end to ipso facto by the happening o f a,ny or 
either o f the contingencies mentioned m  the 
memorandum to the charter-party.

T his was a case stated for the opinion of the 
court in  an action on a policy of insurance on the 
fre ight of the ship Edgar effected by the plaintiffs 
w ith  the defendant.

Benjam in,, Q.C., Cohen, Q.C., and Aspm all, for 
the plaintiffs. _

The SolicitorGeneral and Wood H i l l  for the
defendants. _  .

The facts and arguments are sufficiently stated 
in the considered judgments of the learned 
judges.

The following cases were c ited :
Jones v. Carter, 15 M. & W. 718 ;
N a y lo r v. Ta y lo r, 9'B . & C. 718 ;
Barber v . F lem ing , L. Bep..) Q. B. o.), 3.) L. .1. Q. B.

Oeipel v. Smith, 1 Asp. Mar. Law Cas. 268 ; 26 L. T. 
Bep. N. S. 361; L. Bep. 7 Q. B. 404 ; 41 L. J.

Potter, 2 Asp. Mar. Law Cas. 6 5; 29 L. T. 
Bep. N. S. 142 ; L. Bep. 9 H. of L. 83 ; 42 L. J.
109 C. P. Cu/r. adv. vult.

J u ly  3 .— M a n is t y , J.—This was an action on 
a policy of insurance on the freight of the ship 
E dgar, effected by the plaintiffs with the defen
dant on the 24th Feb. 1877, ^  noon of the 20th 
Feb. 1877 until noon of the 20th 1 eb. ..878, at all 
times and in all places. The perils insured 
against were, among others, perils of the seas and 
restraints and detainments of kings and princes, 
and the interest insured was “ owner s freight at 
risk on board the ship or chartered when in
ballast.” ,.

By a charter-party dated prior to the policy
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of insurance, viz., on the 17th Feb. 1877, 
tho plaintiffs chartered the Edgar to one T. A. 
Cicognani, by which it was agreed that the ship 
after completing intermediate employment (which 
she was to be at liberty to take), should proceed 
to Galatz, for orders to load there or at Braila or 
Ismalia, and there load a full and complete cargo 
of grain or seed, and being so loaded should 
therewith proceed to Malta for orders, &c.: and by 
a memorandum in the margin of the charter- 
party it was agreed as follows ; “ In  the event of 
war, blockade, or prohibition of export preventing 
loading this charter-party to be cancelled.”

On the 24th April 1877 Russia declared war 
against Turkey, and on the 31st April Her Majesty 
issued a proclamation of neutrality. On the 1st 
May 1877 the E dgar sailed from the Tyne from 
Genoa with a cargo of coal under a charter-party. 
She arrived at Genoa on the 14th May 1877, and 
after discharging cargo she took in ballast for the 
purpose of proceeding to Galatz. Before the Edgar 
arrived at Genoa the plaintiffs ascertained that 
Russia had closed the ports of loading mentioned 
in the charter-party of the 17th Feb. 1877. Never
theless the Edgar, by order of the plaintiffs, 
sailed from Genoa in ballast on the 21st May 1877 
towards Constantinople to fulfil the charter-party 
of the 17th Feb. 1877. Before doing so the 
plaintiffs requested the charterer (Cicognani) to 
cancel the charter-party, but he refused to do so 
and insisted upon holding the plaintiffs to it. The 
E dgar arrived at Constantinople on the 28th May, 
when it was found that the loading ports were 
still closed, and that there was no reasonable 
probability of their being open in time for the 
E dgar to load the chartered cargo. She did not 
therefore proceed further towards Galatz, but 
obtained at Constantinople a homeward cargo for 
England, the freight of which was less than the 
freight she would have earned had she obtained 
the chartered cargo. This action is brought to 
recover the difference, and the questions submitted 
to us are (1) whether the charter-party became 
as a matter of law void (by which I  understand 
the parties to mean whether, according to the 
true construction of the charter-party, it  came to 
an end) on the closing of the ports of loading in 
the charter-party mentioned, without any election 
to cancel it having been made either by the ship
owners or the charterers P (2) Whether the 
charter-party was as a matter of law void and 
rescinded before the E dgar sailed in ballast from 
Genoa.

I  am of opinion that both questions should 
be answered in the affirmative. I  think that 
the act of closing the ports by the Russian 
Government was a “ prohibition of export pre
venting loading ” within the meaning of the 
memorandum in the margin of the charter-party, 
and that upon the happening of that event (which 
was before the Edgar reached Genoa) the charter- 
party came to an end without any election by 
either party.

I t  is contended on the part of the plaintiffs 
that the charter-party was voidable only at the 
option of either party, that neither party having 
elected to avoid it the charter-party continued 
in force, and that consequently the Edgar having 
Bailed from Genoa for Galatz in ballast, there was a 
loss in chartered freight when the ship was in 
ballast. This construction necessitates the intro
duction into the charter-party of the words “ at the

option of either party ” after the words “ to be can
celled,” which would not only violate the rule of 
construction that words should never be added, 
unless it be absolutely necessary to add them in 
order to give effect to the plain and manifest 
intention of the parties ; but would, as it seems to 
me, defeat the plainly expressed intention of the 
parties, and might give rise to questions of con
siderable difficulty. One such question would be 
when was the option to be exercised ? I  suppose 
each party would be allowed a reasonable time for 
making up his mind whether he would or would 
not abandon the adventure. The authorities seem 
to show that in the event of a restraint of 
princes, the obligation of a shipowner (in  ̂the 
absence of any special provision) is to wait a 
reasonable time for the purpose of ascertaining 
whether the restraint is likely to be of such a 
duration as to render it impossible commercially 
to carryout the contract, and what is a reasonable 
time must depend upon the circumstances of each 
particular case.

I t  was suggested in the course of the argu
ment for the plaintiffs that under the circum
stances of the present case the master was 
justified in sailing from Genoa and proceeding as 
far as Constantinople before abandoning the 
adventure, and that consequently the chartered 
voyage had continued, and the policy had at
tached ; whereas on the part of the defendants it 
was contended that in the absence of the clause in 
question the duty of the master would have been 
to wait a reasonable time at Genoa for the purpose 
of ascertaining if the prohibition was likely to be 
removed, and that if he had done so the chartered 
voyage never would have been commenced. The 
plaintiffs construction of the charter-party would 
involve this question, the defendants construction 
excludes it. Other questions of more or less 
difficulty and nicety would be open as between 
the shipowner and charterer if the plaintiffs 
construction of the charter-party be adopted 
all of which are excluded by the defendants 
construction of it.

I f  the parties really intended that the charter- 
party should only be voidable at the option 
of either of them, it was very easy for them 
to say so, and it is worthy of note that when 
they did so mean they did so say. The charter- 
party included two ships; as to one of them 
it was stipulated that if it did not arrive at 
her loading port on or before the 15th June, the 
charterers were to have the power to cancel the 
charter. As to the other, it was stipulated that 
if it did not arrive at the port of loading by the 
30th June “ charter for that steamer to be 
cancelled.” I f  the words “ to be cancelled” m 
the memorandum as to the prohibition ol export 
are to be read as meaning “ to be cancelled at the 
option of either party,” the same words in the 
stipulation to which I  had just adverted would, I  
suppose, have to be read in like manner, 
and I  cannot for a moment believe that such 
was the intention of the parties. Of course 
it was open to the parties to agree that the 
second ship should be loaded notwithstanding she 
did not arrive at her port of loading by the 30th 
of June, but that would have been matter of new 
agreement. So the parties might have agreed at 
Genoa that notwithstanding the prohibition of 
export from the ports of lading, the E dgar should 
proceed to Constantinople or to Galatz, or any-
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where else, but that would have been a new agree
ment dehors the charter-party. I  think it muo h 
safer to adhere to the words which the parties 
have used, and to give effect to them according to 
their plain and ordinary signification than to put 
a construction upon them which necessitates the 
introduction of additional words.

For these reasons I  am of opinion that the ques
tions put to us should be answered in the 
affirmative.

Cockburn, O.J.—I  concur in this -judgment.
On the first argument I  was disposed to think 
that the effects of the memorandum was to make 
the charter, not void, but voidable at the option of 
either party; so that, if both parties were con
cerned in waiving ihe right to cancel, the charter 
would continue in force. But, on further conside
ration, I  have arrived at the opposite conclusion, 
and am of opinion that the meaning and effect of 
the memorandum was, in order to prevent all 
further question or delay, to put an end, ipso facto  
to the charter-party, on the happening of the con
tingency.

L u s h , J.—I  regret that I  am unable to concur 
with the Lord Chief Justice and my brother 
Manisty as to the construction to be put upon 
the memorandum to the charter-party. I f  there 
had been but one contingency provided for, and 
that one was “ prohibition of export preventing 
loading” there would have been no difficulty, and 
it would have been immaterial whether the words 
“ to be cancelled ” were read as importing “ shall 
be cancelled,” or only “ may be cancelled,” in other 
words, whether in the happening of the event the 
charter was to be treated as absolutely void, or 
only voidable. But two other circumstances 
are mentioned, viz., “ the event of war,” 
and “ blockade.” A  declaration of war may 
long precede a blockade or a closing of 
the ports; the seat of hostilities may be far off, 
or hostilities may terminate before reaching such 
a stage. The meaning put upon the words in their 
application to one of the specified events, must be 
put upon them in their application to each event.

The charter must of course be construed without 
reference to the policy of insurance, and as if the 
contention arose between the charterer and the 
shipowner. Suppose the shipowner in this case, 
instead of stopping at Constantinople, had gone 
on to one of the loading ports with the intention 
of carrying out the charter, and had, when he 
arrived there, found that the prohibition had been 
or was shortly to be withdrawn, but that he could 
command higher freights on a homeward voyage, 
was to be at liberty then to change his mind and 
to fall back upon the declaration of war, which 
took place and which he knew of before he started 
from Genoa P I f  the memorandum meanB that 
upon that event the charter is to be treated as 
actually cancelled, he may, and it would be a good 
defence to an action by the charterer for refusing 
to receive the cargo, say that the charter had 
ceased to be in force. Or, supposing the charterer 
found when the ship arrived at the port that he 
could ship at a lower rate than the chartered 
freight, he might set up the same plea as an 
excuse for not shipping the cargo. I  cannot think 
the parties intended bo place themselves in this 
position. Nor do I  think that a verbal agreement 
by the one not to treat it  as cancelled would 
have any binding force. By the hypothesis, the

charter is void, and nothing short of a written 
agreement would have the effect of reviving it, 
which would be to make a new charter. Ibeword 

charter ” imports a writing. A  verbal charter 
is a thing unknown to maritime commerce. 
There may be an agreement on the one hand to 
load, and another to carry, but the security and 
the special provisions and exceptions always found 
in a charter would be wanting.

The alternative construction would answer 
every purpose intended by the parties, and 
be free from inconvenience. I f  it  is voidable 
only the charter would remain in force until 
one of the parties elected to avoid it, but it 
would be optional to either of them to put 
an end to it upon the happening of either of the 
specified events, provided he did so within a 
reasonable time, and before the other party altered 
his position upon the faith of his having waived 
it. If , for example, after the vessel had arrived at 
Constantinople, the master had found that the 
ports were open, it would have been too late after 
what occurred at Genoa for him to quote the 
declaration of war as a ground of declaring the 
charter at an end. I t  is objected that this con
struction requires the memorandum to be enlarged 
by reading the words “ at the option of either of 
the parties.” Bnt this seems to me necessarily 
implied. The memorandum is the language of 
both parties, and amounts to an agreement that 
in certain events the charter may be cancelled.
I t  cannot mean that if they both concur they may 
cancel it. That they can do at any time without 
any previous agreement, the words read in this 
sense would have no effect. They must, as it 
seems to give them any operation at all, mean that 
either may cancel. Express words are found in 
another part of the charter, but that is where an 
option is given to one party only. Nor do I  think 
that writing or any other manual act is neces
sary in order to cancel. It  is sufficient that the 
party elects to exercise his option and notifies his 
election to the other party.

A  further objection is that this construction 
makes the memorandum useless. But its purpose 
will appear if we consider what the rights 
and obligations of the parties would have been 
without it. Supposing for example the master 
had reached the loading port, and had then 
received information that it was likely to 
be soon opened, he would have had to stay 
there a reasonable time to see if that event 
happened. I f  he went away and the prohibition 
were taken off a few days afterwards, the charterer 
might say he had not waited long enough. I  he 
charterer might be in the same dilemma if the 
shipowner wished to stay, and he wanted to de
pose of his goods on shore. The object of the 
memorandum was to avoid these harrassing ques
tions, and to enable each party as soon as the 
event happened which might defer the voyage to 
put an end to it, and to all possible litigation upon 
such a question. . .

For these reasons I  am of opinion that 
the charter continued in force up to the time 
when the loading became impracticable, and 
consequently that the assured bad an interest 
in the chartered freight which he lost by the 
“ restraint of princes.”

Judgment fo r  the defendants.
Solicitor for the plaintiffs, H . C. Goote, for 

H . A. Adamson, North Shields.
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Solicitors for the defendants, W illiam son, H i l l ,  
and Go., for Ingledew  and Daggett, Newcastle- 
upon-Tyne.

Tuesday, M arch 4 ,1879.
(Before Cockburn, C. J., M ellor and M anisty , JJ.)

A ttwood and others v. Sellar  and Co. 
General average— Expense o f warehousing cargo, 

and leaving port o f refuge— Usage o f average 
adjusters— Usage to be bind ing must be in  accor
dance w ith  law.

The fundam enta l princip le  upon which the doctrine 
o f general average rests is, that a l l loss which 
arises from, extraordinary sacrifices made, or 
expenses incurred, fo r  the preservation o f the 
ship and cargo must be borne proportionably by 
a l l who are interested. The expenses therefore o f  
entering and qu itting  a po rt o f refuge, and o f 
unshipping, warehousing, and reshipping cargo, 
which have been necessitated by a general average 
act, and incurred in  the common interest o f a l l 
concerned, and in  the prosecution o f the common 
adventure, are the subject o f general average con
tribu tion . (a)

The p la in tiffs ’ ship the S.S. sailed fro m  S. to L. 
w ith  a general cargo. Encountering a storm, a 
general average sacrifice was made by cutting 
away the fore-topmast, whereby the 8. S. was 
compelled to put in to  C. to repa ir in  order to 
enable it  to prosecute the voyage. To do the 
repairs i t  became necessary to unship a po rtion  o f 
the cargo, and to warehouse it ,  and upon comple
tion  o f the repairs to reship it .  Expenses were 
also incurred on account o f pilotage and other 
charges on the ship leaving the port in  order to 
proceed on her voyage. The voyage was com
pleted, and the cargo safely discharged at L .

The p la in tiffs , as shipowners, claimed contribution  
by way o f general average, fro m  the defendants, 
the owners o f the cargo, on account o f the above 
expenses. The defendants, re ly ing upon the 
practice o f B r it is h  average adjusters fo r  fro m  
seventy to eighty years, declined to contribute to 
any expenses incurred after the discharge o f the 
portion o f the cargo, on the ground that the 
expense o f warehousing was p a rtic u la r average 
on the can-go, and that o f the reshipment, po rt 
charges, pilotage, fyc. was p a rtic u la r average on 
the fre igh t.

H e ld  (dissentiente M anisty, J.), that the p la in tiffs  
were entitled to recover fo r  the whole o f the 
expenses claimed, as they were extraordinary  
expenses incurred for the preservation o f the 
ship and cargo.

Held, also, that the usage o f the average adjusters 
could not override the law o f the country as i t  
had not been made a term in  the contract between 
the parties.

Held, by M anisty, J., that the defendants' construc
tion  was correct, as the usage o f average 
adjusters fo r  so great a time must be taken to 
have existed fro m  a l l time, and to have been 
acquiesced in  so as to have become the practice 
and usage o f shippers and shipowners.

. (a) In the present oase the ship was oompelled to put 
>nto a port of refuge in consequenoe of a loss, itself a 
B®°®ral average loss, but the reasoning of the majority 

11 0 court would seem to apply equally to a ship com
pelled to put into port by a loss caused directly by the 
perils of the seas, and not by any act of the master or 
crew, and to show that port of refuge expenses are 
general average even in  the lattercaee,—E d .

T his was an action by the p la in tiffs , as owners o f 
the S u llivan  Swain, to  recover 131. 14s. 9d. in 
respect of a general average con tribu tion  from  the 
defendants as owners and consignees of certain 
goods on board the said vessel.

In  pursuance of an order of Master Hodgson, 
dated the 29th Dec. 1877, the following case had 
been stated for the opinion of the court.

Case.
1. The plaintiffs are the owners of the ship 

S u llivan  Swain, and the defendants are owners 
and consignees of goods shipped on board the 
said vessel on the voyage hereinafter mentioned.

2. The said vessel sailed from Savannah for 
Liverpool on the 10th Feb. 1877, and encountered 
severe weather, in consequence of which a general 
average sacrifice became necessary and was made, 
the master being compelled to cut away the fore
topmast, the fall of which occasioned farther 
damage to the vessel, which was thereby compelled 
to put into Charleston on the 21st Feb. 1877 to 
repair the Baid damage.

3. In  order to effect the said repairs and to 
enable the vessel to proceed on her voyage it was 
necessary to discharge a portion of the cargo, and 
expenses were incurred in landing, warehousing, 
and reshipping the same, and further expenses 
were incurred at Charleston for pilotage and other 
charges paid in respect of the ship leaving port 
and proceeding upon her voyage. The said vessel 
afterwards completed her voyage and discharged 
her cargo at Liverpool.

4. I t  is, and for from seventy to eighty years 
paBt has been, the practice of British average 
adjusters, in adjusting losses in cases where ships 
have put into port to refit, whether such putting 
into port has been occasioned by a general average 
sacrifice or a particular average loss, to treat the 
expense of discharging the cargo as general 
average, the expense for warehousing it as particular 
average on the cargo, and the expense of the re- 
sbipment of the cargo, pilotage, port charges, and 
other expenses incurred to enable the ship to 
proceed on her voyage as particular average upon 
the freight. Cases of putting into port in conse
quence of general average sacrifice only, and 
where there is no particular average loss at all, are 
not of frequent occurrence, but such cases and 
cases where the substantial cause of the putting 
into port is a general average sacrifice are suffi
ciently common to establish a regular practice of 
treating the expenses in case of a general average 
sacrifice in the way above described.

5. Average adjusters regulate their rules of 
practice in accordance with what they consider are 
the legal principles applicable to tho subject. 
There is an Association of Average Adjusters 
which holds meetings from time to time, at which 
the rules of practice are discussed and altered or 
modified with reference to legal decisions.

6. In  March 1876 one eminent average adjuster 
formed tho opinion that the practice as above 
described was wrong, and that all such expenses as 
hereinbefore described up to the time when the 
ship was again at sea and had resumed her voyage 
ought to be charged to general average, and since 
Maroh 1876 the said average adjuster has made 
up his adjustments in two or three cases of the 
kind in accordance with his said opinion, but the 
practice of British average adjusters, as above 
described, has remained unaltered.
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7. The case of the said ship S ullivan  Sw ain  
was put into the hands of the said average 
adjuster to prepare the adjustment, which 
he did in accordance with his said opinion, 
charging the whole of the said expenses to 
general average, and the plaintiffs have brought 
this action against the defendants to recover 
the contribution appearing to be due from them 
in respect of their goods upon the footing of 
the said adjustment. The defendants have 
always been willing to pay a general average con- 
tribution upon the footing of an adjustment made 
up in accordance with the practice of British 
average adjusters as above described, but deny 
their liability to pay upon the footing of the said 
average adjustment which has been so prepared as 
aforesaid, and.this action was bronght for the pur
pose of determining whether or not they are so 
liable.

8. The plaintiffs contend that, motwithstanding 
the said practice of British average adjusters, they 
are entitled to have the whole of the said ex
penses brought into general average, and to receive 
a contribution from the defendants accordingly, 
and the defendants contend, firstly, that apart from 
the said practice general average expenditure 
ceases in such cases when the cargo has been dis
charged from the ship ; and secondly, that the 
said practice of average adjusters is a valid and 
binding custom regulating tho treatment of the 
said expenses, and the contribution to be paid by 
the defendants. Either party is to bo at liberty 
to refer to the average adjustment.

The question for the opinion of the court is : 
Whether the plaintiffs are entitled to recover 

against the defendants a contribution in excess of 
what would be payable according to the said prac
tice of average adjusters as stated in this case.

I f  the court should be of opinion that the plain
tiffs are so entitled in accordance with the 
plaintiffs’ contention as in the 8th paragraph of 
this case stated, judgment is to be entered for the 
plaintiffs for the amount shown to be due by the 
said average adjustment with costs. I f  tho court 
shall be of opinion that the plaintiffs are entitled 
to recover a contribution in excess of what would 
be so payable as aforesaid upon any other principle 
and to any other extent than as claimed by the 
plaintiffs as aforesaid, then judgment is to be 
entered for the plaintiffs for an amount to be 
ascertained in accordance with the principle laid 
down by the court, and in such case the court is 
respectfully requested to deal with the costs in such 
manner as to the court shall seem right.

I f  the court shall be of opinion in the negative, 
judgment is to be entered for the defendants with 
costs.

Cohen, Q.C. ( / . C. Mathew with him) for the 
plaintiffs.

R. E . Webster, Q.C. (F a lla rton  with him) for the 
defendants.

The points raised during the arguments are 
fully dealt with in the judgment of the court.

The following cases and authorities were cited 
and referred to :

Benson v. Chapm an, 2 H. of L. Caa. 696 ;
Benson v. Duncan, 3 Exoh. 64*4; 12 L. T. Rep. O. S.

516;
C ovtu rie r v. H astie , 8 Exch. 40; 19 L. T. Rep. O. S.

114; „ „
Cox v. The M a yo r o f London, 1 H, & C. 338 ; C L. T.

Rep, N. S.497;

De Q uadra  v. Sw ann, 16 C. B. I f.  S. 772;
B a l l  V. Janson, 4 E. & B. 500 ; 24 L. T. Rep. O. S.

289 ;
H a lle tt v. W igram , 9 C. B. 580 ; 15 L. T. Rep. 0. S.

137; „  „
Job v. Langton, 6 E. & B. 779 ; 27 L. T. Rep. O. S. 

218 •
K irc h n e r  v. Venus, 12 Moo. B.C. 361; 33 L. T. Rep.

0. S. 81 ; „
Lohre  v. A itch ison, 3 Asp. Mar. Law Cae. 445 ; L. 

Rep. 2 Q. B. Div. 501; L. Rep. 3 Q. B. Div. 558 ; 
36 L. T. Rep. N. S. 794 ; 38 L. T. Rep. N. S. 802 ; 

M o lle ttv . Robinson, L. Rep. 5 C. P. 646; L. Rep. 
7 C. P. 84 ; 23 L. T. Rep. N. S. 185; 26 L. T. 
Rep. N. S. 207 ; t,

M oran  v. Jones, 7 E. & B. 523; 29 L. T. Rep.
° .  S. 86; ^  _

B orden Steamship Company v. Dempsey, L. Rep. 
1 C. P. Div. 654;

P lum m er v. W ildm an , 3 M. &  S. 482;
Power v. W hitm ore , 4 M. & S. 141 ;
S hipton  v. Thorn ton , 9 A. & E, 314 ;
Simonds v. W hite, 2 B. &  C. 805;
Stewart v. P acific  S teamship C om pany, 2 Asp. Mar. 

Law Cas. 32; L. Rep. 8 Q. B. 88 * 28 L. T. Rep.
N. S. 742 ; T m

W althew  v. M a vro ja n i, L. Rep. 5 Ex. 116; 22 L. T.
Rep. N. S. 310; 3 Mar. Law (Jas. O. S. 382 ;

Worms v . S torey, 11 Exch. 427 ; 26 L. T. Rep.
O. S. 106; ' ,

Abbott on Shipping, 3rd edit. p. 335 ; 5th edit.,
p. 347;

Arnould on Insurance, 2nd edit., p. 920 ;
Benecke Princ. of Indemnity, p. 191;
Duer on Insurance, p. 179.
Lowndes General Average, pp. 196, 267, 280, 286, 

287, 364 ;
Park on Insurance, p. 201 ;
Phillips on Insurance, p. 1326, sect. 135.

Our. adv. vult.

M ay  16,—The following written judgments were 
delivered :

M anisty, J.—i l l  is was an action brought by the 
plaintiffs as owners of the American ship S u llivan  
Swain, to recover from the defendants, as owners 
and shippers of goods on board the vessel at 
Savannah, a small sum of money (13L Ids. 9d.), 
as a general average contribution under the follow
ing circumstances.

The ship sailed from Savannah for Liverpool 
ou the 10th Feb. 1877, and encountered 
severe weather, in consequence of which a 
general average sacrifice became necessary and 
was made by cutting away tlie foretopmast, the 
fall of which occasioned further damage to the 
vessel, which was thereby compelled to pub into 
Charleston to repair. In  order to effect the 
repairs and to enable the vessel to proceed on her 
voyage, it  was necessary to discharge a portion of 
the cargo, and expenses were incurred in landing, 
warehousing, and resbipping it. Further ex
penses were also incurred at Charleston for 
pilotage and other charges in respect of the ship 
leaving Charleston and proceeding on her voyage. 
The vessel completed her voyage and discharged 
her cargo at Liverpool. The facts are more fully 
stated in a special case, and the question to be 
decided is, whether the plaintiffs are entitled to 
have the expenses of warehousing that portion of 
the cargo which was discharged at Charleston, 
and the expense of reshipment of it and the 
pilotage, port charges, and other expenses, in
curred at Charleston, in respect of the ship leaving 
that port and proceeding on her voyage to Liver
pool, or any, and if so which, of such expenses 
brought into general average. The plaintiffs con
tend that they are entitled to have them all
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brought into general average. The defendants 
contend that by the law and usage in England, 
none of the expenses in question are the subject 
of general average, but are particular average, the 
expense of warehousing being particular average 
on cargo, and the expense of reshipment or the 
cargo and pilotage, port charges, and other ex
penses incurred to enable the ship to proceed upon 
her voyage being particular average on freight.
I t  is found as a fact in the case that it 
is, and for from seventy to eighty years has 
been, the practice of British average adjusters, 
in adjusting losses in cases where ships have put 
into port to refit, whether such putting into port 
has been occasioned by a general average sacrifice 
or a particular average loss, to treat the expense or 
discharging the cargo as general average, but the 
expense of warehousing it as particular average 
on the cargo, and the expense ot the reshipment or 
the cargo, and the pilotage, port charges, and 
other expenses incurred to enable the ship to pro
ceed on her voyage as particular average upon the 
freight. .Recently, according to the statement .in 
the special case, one eminent average adjuster 
formed the opinion that this practice is wrong, 
and this action is brought to have the matter 
judicially decided. I t  is necessary, therefore, to 
consider what is the law of England with respect 
to the adjustment of the loss in question, it being 
admitted that the loss must be adjusted according 
to that law.

The principle of general average, or general 
contribution, is, as is well known, derived from 
the ancient laws of the Rhodian Republic. I t  
was imported into the Roman law and forms a 
head (Be lege Ilho d ia  de jactu ) in the Digest ot 
Justinian, with an express recognition of its 
origin. I t  has since been adopted by all com
mercial nations, but with so many variations, in 
different nations, as to the application of the prin
ciple, that as has often been remarked both by 
judges and text writers, no principle of maritime 
law has been followed by more variations in 
practice. In  one point it would seem that all 
nations agree, namely, that in the absence of any 
particular instrument or contract the place at 
which the average is (as between owner of ship 
and owner of goods) to be adjusted is the place of 
the ship’s destination or delivery of her cargo.
As regards the law of England, it was laid down 
in the year 1824 in the considered judgment of the 
Court of King’s Bench, delivered by Abbot, C.J., 
in the case of Simonds v. White (2 B. & C. 805) 
that “ the shipper of goods tacitly, if not ex
pressly, assents to general average as a known 
maritime usage which may, according to the 
events of the voyage, be either beneficial or dis
advantageous to him—and by assenting to general 
average he must be understood also to assent to 
its adjustment, and to its adjustment at the usual 
and proper place, and to all this it seems to us to 
he only au obvious consequence to add that he 
must be understood to consent also to its adjust
ment according to the usage and law of the place 
at which the adjustment is to be made.” Assuming 
this to be, as I  think it is, a correct exposition ot 
the law of England, it seems to me to go far 
towards deciding this case in favour of the defen
dants.

But it is said on the part of the plaintiffs 
that the special case does not find what has been 
the usage and practice of shippers and shipowners

Sellar and Co. [Q.B. Div.

in England, but only what has been the practice 
of British average adjusters. I  am of opinion 
that, in the absence of any evidence to the 
contrary, the usage and practice of average ad
justers for so great a length of time must be 
deemed and taken to have existed from all time, 
audio have been acquiesced in, and so to have 
become the usage and practice of shippers and 
shipowners : (see Stewart v. West In d ia  Pacific 
Steam Ship Company, 2 Asp. Mar. Law Las.
I  am at a loss to comprehend how the law ot any 
particular nation as to general average oan be 
arrived at except by ascertaining what has been, 
as a matter of fact, the usage and practice in suca 
particular nation with regard to it. 
v A  great many cases were cited, in the course ot 
the argument, commencing with Plum m er v. 
Wildman (3 M. &  S. 482), which was decided 
in the year 1815, and ending with Stewart 
v West In d ia  and Pacific Steam Ship Company 
(ubi sup.), decided in 1873. I  do not propose to 
notice many of those cases. Some have been 
expressly or impliedly overruled; some were 
actions on policies of insurance or bills ot lading 
containing special provisions, others contain 
dicta not altogether consistent with the usage 
found by the case. But it  seems to me that 
Simonds7 v. White (2 B. & 0. 805), Job v. 
Langton (6 E. & B. 779), and Walthe-m v. Mavro- 
ja n i (3 Mar. Law Gas. O. S. 382), coupled with 
the finding in the present case as to wlmt has 
hitherto been the usage and practice ot British 
average adjusters, are very strong if not conclu
sive authorities in favour of the defendants. I  have 
already adverted at some length to the judgment 
in Simonds v. While (2 B. & C. 805). In  Job \ .  
Langton (ubi sup.) it was held that expenses in
curred after the cargo was in safety, in getting oil 
the ship and towing her to Liverpool for repair, 
were not chargeable to general average but to 
ship alone. I  notice this case not only because it is 
an authority in favour of the present defendants, so 
far as general principles are concerned, but also 
because Lord Campbell, O.J., in delivering the 
considered judgment of the court (consisting of 
himself and Coleridge, Erie, and Crompton, JJ.), 
says: “ There is no mercantile usage stated to 
cuide ns We must therefore resort to the general 
principles on which this head of insurance law 
rests - from which I  infer that if a mercantile 
usage had been stated the court would have been 
guided by it. In  Walthew v. M avro jan i (ubi sup.) 
(which was decided in the Exchequer Chamber m 
the year 1870 by six eminent judges, affirming a 
judgment of the Court of Exchequer) the ques
tion was whether the expense of getting a ship off 
a bank on which she had been stranded by a storm 
was general average, seeing that before the ex
pense was incurred the cargo had been discharged 
and warehoused. The court held that it was not 
general average, inasmuch as, although the expense 
was incurred with the view and for the purpose 
of prosecuting the voyage, it was incurred after 
the cargo was in a place of safety and when 
the ship only was in peril. Bovill, C.J. says: 
« rpjjQ American courts have enlarged the limit of 
general average and have included within the 
description of extraordinary expenses incurred 
for the common benefit the expenses of repairs 
rendered necessary by extraordinary perils, and 
made at an intermediate port for the purpose of 
prosecuting the voyage, and have in some other



156 MARITIME LAW  OASES.

Q.B. Div.] A ttwood and others v . Sellar and Oo. [Q.B. D iv .

respects deviated from what we consider the strict 
rule, but the English courts have held strictly that 
unless there be a common risk and a voluntary 
sacrifice or an extraordinary expenditure incurred 
for the joint benefit of ship and cargo, a claim to 
general average is not established.” And 
a little further on the same learned judge says:
“ To ground a claim for general average there must 
be a danger, actual or impending, common to both 
ship and cargo; here the cargo was safe, and the 
ship only in peril; it was indifferent to the owners 
of the cargo whether the ship floated or not, and 
there was therefore no sacrifice made or extraor
dinary expense incurred to save both ship and 
cargo or for the common benefit of both.” In  the 
same case the same learned judge says: “ The 
claim has been put on the ground that the adven
ture was not complete, and that until it was 
terminated there was a common interest that it 
should be carried out; but that argument is in 
direct contradiction to the principle laid down 
with respect to repairs which are equally 
necessary to enable the ship to complete the 
adventure, but which are not matters for general 
average.” In  these observations, which are very 
pertinent to the present case, I  entirely agree.

Mr. Cohen, in his able argument, says these are 
cases in which the cause of the extraordinary 
expenditure was an ordinary peril of the sea 
unaccompanied by a general average cause, such 
as the cutting away of the mast, and he says 
that the existence of a general average cause 
distinguishes those cases from the present. Let us 
consider that proposition practically. One ship meets 
with a storm so severe that it  is deemed necessary 
for the safety of ship and cargo to run for an inter
mediate port, and it succeeds in reaching it with
out any voluntary sacrifice of any part of tho 
ship or cargo. Another ship meets with a similar 
storm, and finds it necessary to run for an inter
mediate port, but, in order to reaoh it, is obliged 
to make a voluntary sacrifice of part of the ship, 
say, a mainmast or part of the cargo. Why 
should there be any distinction in the two cases 
with respect to wbat it is to be deemed 
general ahd wbat is to be deemed parti
cular average after the cargo is landed in a place 
of safety ? The cases are identical, save and 
except as regards the loss caused by the volun
tary sacrifice of part of the ship or cargo. I  am 
unable to seo any principle upon which to rest 
the distinction suggested by Mr. Cohen ; and it 
is, so far as I  know, unsupported by authority. 
Certainly none has been cited in support of it.

Mr. Cohen further contended that it  ought 
not to be presumed that foreigners contract 
with reference to the custom and practice 
of England in regard to general and particular 
average, and that inasmuch as the S ullivan  Saw in  
was an American ship, and the cargo was shipped 
at Savannah, tho shippers were not bound by the 
usage in England. That contention is in direct 
contradiction to the law as laid down in Bimonds 
v. White, which, so far as I  know, has never been 
questioned.

There is only one other argument put for
ward on behalf of the plaintiffs which I  think 
it necessary to advert to. I t  is said that the 
court should adopt the principle contended for by 
the plaintiffs, in order that the law of England may 
be comformable to foreign law. The answer to 
this argument is, that the adoption of the principle

contended for would unsettle the usage and 
practice which has hitherto existed and been acted 
upon in England, while it would still leave the 
usage and practice of many other nations at vari
ance with that of England and of each other.
I  think it is much safer to adhere to a usage which 
has been acted upon, for aught that appearB to the 
contrary, ever since England adopted the law of 
general average, than to introduce a new usage 
for no other reason, that I  can perceive, than that 
such new visage would be more consonant with 
strictly logical principles. Such an alteration 
ought, in my opinion, to be effected, if at all, by 
legislation, and not by a decision of a court of law. 
Moreover, it is very immaterial what usage any 
particular nation may have adopted with respeot 
to particular or general average, so long as that 
usage has been uniformly acted upon, and so 
become well known to all concerned.

For these reasons I  am of opinion that the 
defendants are entitled to judgment.

The judgment of Cockburn, C.J. and Mellor, J. 
was delivered by

Cockburn, C.J.—This was a case of general 
average, arising under the following circum
stances.

The plaintiffs’ ship, the S u lliva n  Saw in, Bailed 
from Savannah for Liverpool with a general 
cargo. Encountering a storm, the master found 
it necessary to cut away the foretopmost, 
and the mast in falling caused such further 
damage as rendered it necessary to put into 
Charleston to repair the ship, in order to enable 
it to prosecute the voyage. To repair the vessel, 
it  became necessary to unship a portion of the 
cargo, and to land and warehouse it, and the 
repairs of the ship having been completed, 
the goods had to be reshipped. Expenses 
were also incurred on account of pilotage and 
other charges on the Bhip leaving the port in order 
to proceed on her voyage. The voyage was com
pleted, and the cargo safely discharged and de
livered at Liverpool, its proper destination. The 
plaintiffs, the shipowners, claim contribution by 
way of general average from the defendants, the 
owners of the cargo, in respect not only of the 
expense of entering the port and of discharging 
the cargo, but also that of warehousing and re
shipping the latter, as well as in respect of 
expenses incurred in the way of port charges and 
pilotage on the occasion of the vessel again put
ting to sea. The defendants, while they admit 
their liability to contribute up to the discharge of 
the cargo, deny any liability beyond that stage, 
taking their stand on the usage of average ad
justers in this country, according to which the 
expense of entering the port of refuge and dis
charging the cargo has, under such circumstances, 
been treated as general average; but the expense 
of warehousing the cargo has been treated as 
particular average on the cargo, and that of the 
reshipment, pilotage, port charges, and other 
oxpenses incurred to enable the ship to proceed on 
her voyage, as particular average on the freight. 
That such has been the practice of average ad
justers in this country for from seventy to eighty 
years is undoubted; but the plaintiffs deny the 
validity of this practice, as being inconsistent with 
the principles of law relating to average.

Two questions present themselves : first, what, 
independently of this practice of average ad-
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justers, is the principle or rule of law applicable to 
the case P Second, whether, assuming the practice 
to be inconsistent with what otherwise should 
be the law, having subsisted for so long a time, it 
must be taken to give the rule properly appli
cable to such a case. No claim being made 
by the plaintiffs of general average in respect 
of anything expended on the ship itself— 
the claim as stated in the case being 
limited to the expense of discharging a portion 
of the cargo, and of warehousing and re
shipping it, and to expenses incurred for 
pilotage and other charges on the ship leaving 
port— the question which presented itself in Power 
v. Whitmore (4 M. & S. 141), and in E alle t v. Wig- 
ram  (9 C. B. 580), as to how far repairs done to a 
ship—even to the extent of such temporary 
repairs only as would be necessary to enable it to 
proceed on the voyage—may be the subject of 
general average, does not arise. Nor are we 
called upon to consider how far, when a vessel has 
been stranded, and the goods have been taken out 
of her and safely landed, the expenses of getting 
the vessel off can be made matter of general 
average; or to undertake the difficult task of 
attempting to reconcile the apparently conflicting 
decisions of this court in Job v. Langtnn (6 
E. & B. 779), and M oran  v. Jones (7 E. & B. 523) ; 
or to consider whether there are any exceptional 
circumstances, the possibility of which was 
suggested in Walthew v. M avro jan i (3 Mar. Law 
Cas. 0 . S. 382), sufficient to take the case out 
of the narrow rule of the English courts, laid 
down and acted upon in the last-mentioned case, 
as compared with the more liberal one of the 
courts of the United States and of the other 
leading maritime nations. That the expenses 
which, according to the practice of average 
adjusters, aro thus treated as particular average, 
should, according to legal principles, be made the 
subject of general average, appears to me to 
flow necessarily from the fundamental principle 
on which the whole doctrine of general average 
rests, namely, that all loss which arises from 
extraordinary sacrifices made, or expenses 
incurred for the preservation of the ship and 
cargo must be borne proportionably by all who 
are interested.

The contract between the goods owner and the 
shipowner, on a charter-party or a bill of lading, 
being for the conveyance of the goods to a given 
port, there occurs in the course of the voyage a 
state of things which is not provided for by the 
contract. A  storm arises ; the vessel is in danger; 
but a port is within reach, to which, in the common 
interest of all concerned, it would be prudent to 
take refuge. Or it becomes necessary to cut away a 
mast, and, as a consequence of so doing, to seek 
an intermediate port in order to replace it. Or 
the ship sustains damage from the violence of 
winds or waves, which renders it necessary, for 
the common safety of ship and cargo, and for the 
further prosecution of the adventure, to seek a 
port at which repairs which have become 
necessary for the safe prosecution of the voyage 
may be effected. The result is that, in theory 
at least, a new arrangement not contemplated or 
provided for by the original contract takes 
place between the parties, who in theory, as 
formerly in fact, must be supposed to be present, 
each in the practice of modern times represented 
by the master, to whom the interests of both are

committed. I f  we could suppose both parties to 
be actually present, and under a sense ot im 
minent danger to concur in the necessity ot 
seeking a port of refuge, but to be discussing the 
question as to how the expenses incidental t.o such 
a course shall be borne, what arrangement could 
be more reasonable or just than that these ex
penses being extraordinary expenses incurred tor 
the common benefit, should be borne in common 
on the same principle as that which has been 
established from the earliest times in the case ot
actual jettison ? . , . . . .

Applying this principle with reference, in the 
first place, to the expenses incurred by the 
ship, it is admitted on all hands that the 
expenses of entering the port of refuge should 
be carried to general average. Logically, it 
would seem to follow that, as the coming out of 
port is -a t  least where the common adventure 
is intended to be, and is afterwards further 
prosecuted—the necessary consequence of going 
in, the expenses incidental to the latter stage o 
the proceeding should stand on the same 
as the former. The further prosecution of the 
voyage was in the contemplation of the parties 
or of the master, as representing them, in going 
in : the coming out, therefore, as essential to the 
further prosecution of the voyage, must equally 
have been in view when the resolution to go in 
was formed. But it is said—and it is upon this 
ground that the difference between these two sots 
of expenses is alleged to be founded—first, that 
it is the shipowner’s duty under his contract 
to keep the ship in a navigable state, anc. 
consequently to repair any damage she may have 
sustained ; second, that when the ship has been 
repaired, it is the owner’s duty under his 
contract to reship the goods, and to set forth 
again on the voyage, and to that end to incur the 
cost of quitting the port, and °t employing a 
pilot or a tug if necessary. The whole of this 
reasoning appears to me to be based on an assump
tion altogether fallacious. The shipowner is not 
bound to repair for the purpose of carrying on the 
cargo; nor having repaired, does he become 
bound to reship the cargo and complete the 
voyage under the original contract, but ifbonnd 
at all to do so, is bound only under that contract 
as modified by the altered circumstances of the 
case. The contract, it should be remembered, 
expressly exempts the shipowner from performance 
of his obligations under it when performance is 
prevented by perils of the seas. The sh.p having 
become incapacitated from prosecuting the voyage, 
and performance of the contract having been pre
vented by the excepted cause, the shipowner is 
under no obligation, so far as the goods owner is 
concerned, to repair. He cannot, it is true, expose 
the goods of the freighter to further peril by per
sisting in carrying them on, if having the oppor
tunity of putting into a port of refuge, he cannot, 
or will not, repair the ship, but, if he chooses to 
forego his right to freight, he may repair or not 
as may best suit his interest.

“ Under a charter-party containing: such an 
exception,” says Parke, B., in delivering the 
judgment of the court in Worms v. Storey 
(11 Ex. 427), “ if the vessel sails in a seaworthy 
state, and in the course of the voyage is 
damaged by perils of the sea, the owner 
is not bound to repair i t ; hut if he does 
not choose to repair, he ought not to go to sea
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w ith  the vessel in  an unseaworthy state, and so 
cause a loss of the goods; he ought either to 
repair o r Btop.”  I t  is true the lia b ility  to repair 
was not the  question im m ediately before the court, 
the cause of action stated in  the declaration, and 
on which there was a dem urrer, being tha t the 
shipowner, a fter having pu t in to  a port where the 
ship m ig h t have been repaired, had pu t to sea 
again w ith  the vessel in  an unseaworthy state, 
and had thus occasioned the loss of the p la in tiff’s 
goods. The question was, however, one 
w hich the court had inc iden ta lly  to  consider, 
inasmuch as, i f  the shipowner had been under 
an ob ligation to repair, the proceeding to sea when 
the ship was unseaworthy would have been 
d fo rtio r i actionable. B u t the view of the Court 
o f Exchequer is supported by other considerations. 
B y  the express condition of the contract per
formance by the shipowner is dispensed w ith  i f  
prevented by perils of the seas. I f  i f  were true 
tha t under such circumstances he was neverthe
less bound to  repair, i t  would follow tha t he would 
be bound to do so w ithou t regard to the amount 
of the cost involved, o r to  the degree to  which 
the expenses m igh t invo lve h im  in  loss. Y e t i t  
is w e ll settled th a t where the cost o f the repairs 
w ill exceed the value of the vessel when repaired, 
together w ith  the fre igh t, the owner is not 
bound to  repa ir in  order to carry on the 
cargo; and tha t the master, as his agent, w ill be 
justified , as against the goods owner, in  abandon
ing  the voyage : (see De Guadra v. 8w ann, 16 0. B . 
N . S. 772), where the law on th is  head was made the 
subject of learned and elaborate argument. Some 
confusion may have arisen from  the vague 
language in  which the du ty  of the master to 
repair, a fte r having gone in to  a po rt of refuge, 
is spoken of. Thus, in  Benson v. Ohctpman 
(2 H . of L . 696), i t  is said in  general terms 
tha t “  the duty of the master, in  case of 
damage to  the ship, is  to  do a ll tha t can be 
done towards b r in g in g  the adventure to a suc
cessful te rm ina tion ; to  repair the ship, i f  there 
be a reasonable prospect of doing so at an expense 
not ruinous, and to bring  home the cargo and earn 
the fre igh t, i f  possible.”  B u t however general 
the language here used, i t  is plain, on reference to 
the facts o f the case, th a t the proposition thus 
stated related only to the du ty  of the master 
towards his owner. I n  the case of Benson v. Dun
can (3 Ex. 644) in  the Exchequer Chamber, 
Pattcson, J., in  de livering the judgm ent of the 
court, says: “  I n  ordering the repairs of the ship 
the master acts exclusively as agent of the owner of 
the ship. N o  other person bu t the owner o f the 
ship or his agent can have any au tho rity  to order 
the repairs. The owner of the cargo cannot 
ins is t on such repairs being made,for the shipowner 
is absolved from  his contract to  carry i f  prevented 
by the perils of the seas, and he is bound by i t  i f  pre
vented by inherent defects in the shi p ; in  e ither case, 
i f  he does repair, he does so fo r the sake of earning 
the fre igh t, which the master iB bound to enable 
h im  to  do i f  he can.”  The true ru le  is correctly 
stated in  Maude and Pollock on shipping, p. 438 : 
“  The owner of the cargo cannot ins is t on the 
repairs being done, fo r the shipowner is absolved 
from  his contract to carry i f  prevented by the 
perils of the seas ; bu t, on the other hand, i t  is 
the du ty  of the master, as the agent of the ship
owner, to  repair the ship i f  there be a reasonable 
prospect of doing so at an expense no t ruinous,

and to  b r in g  home the cargo and earn the fre igh t
i f  possible.”

B u t does the converse o f the proposition 
equally hold P Though the shipowner or his 
master is not bound to  repair, is he released, 
having done so, from  the ob ligation to carry on 
the goods, or does the obligation to fu lf i l  the 
o rig ina l contract thereupon revive? A t  f irs t 
s igh t i t  would seem to follow, from the position, 
th a t the owner is absolved from  his contract by 
the damage to the ship, and therefore is free from  
any obligation to  repair, tha t he becomes released 
in  toto, and therefore would be free, i f  he chose to 
sacrifice the fre igh t, to  decline to  carry on the 
goods. B u t, though not aris ing d irec tly  out of 
the orig ina l contract to carry, the ob ligation 
presents itse lf under a d iffe rent form . In  the 
contract of a ffre igh tm ent there is an im p lied  
undertaking on the part o f the shipowner, in  con
sideration of his being in trus ted  w ith  the custody 
o f the goods, tha t i f  the fu r th e r prosecution of 
the voyage should be in te rrup ted by disaster to 
the ship, i f  he cannot, or does not choose to 
transh ip the cargo and send i t  on in  another 
vessel in  order to earn the  fre igh t, he w ill do his 
best to protect the in terest o f the goods ow ner; 
and therefore, i f  the circumstances w ill adm it of it ,  
m ust find  another vessel and forward the goods 
to the ir destination. Upon which assumption i t  
may be contended that, as the ship, having been 
repaired and rendered f i t  to resume the voyage, is 
available fo r the purpose, the master w ill be bound, 
as the best course to promote the in terest of the 
goods owner, to  resh ip the goods on board his 
owner’s ship. B u t the question is by no means 
free from  d ifficu lty . In  the firs t place, i t  is  no t 
settled tha t the master, though he has the r ig h t  to 
tranship, is bound to do so as the agent of his owner. 
The opinions of the foreign ju ris ts , which w ill be 
found collected in  Parsons on Shipping, V o l. I., 
in  a note at p. 234, are altogether con flic tin g ; 
and although we learn from  the work ju s t referred 
to tha t i t  is now well settled in  the courts of the 
U n ited  States tha t the master is bound to  tra n 
ship i f  there be a vessel or other means o f trans
po rt to  the place to  which the cargo should go 
w ith in  reasonable reach, there has been no de
cision to th a t effect in  a cou rt o f th is  country. 
The question presented itse lf in  Sh-ipton v. 
Thornton (9 A . &  E.314), bu t i t  became unnecessary 
to decide it .  B u t even i f  we assume tha t i t  would 
be the du ty  of the master, as becoming ex necessi
tate the agent of the shipper, to  transh ip  the 
cargo, i t  m ust not be forgotten tha t he continues 
the agent o f his owner ; and in  the la tte r capacity, 
i f  he can find  a more rem unerative employment 
for the ship, or earn a h igher rate o f fre ig h t, he 
may be jus tified  in  declin ing to carry on the
goods. .

B u t even i f  th is  po in t were, like  the tore- 
going, assumed in  favour of the goods owner, the 
case of the la tte r in  the present case would be no 
fu rth e r advanced. E or the whole argum ent in  
his favour rests on the fallacious assumption tha t 
the rig h ts  and obligations of the parties remain 
as they existed under the o rig ina l contract. B u t 
th is  is to overlook the fact tha t, by the in te rru p 
tion  o f the voyage, the absolution of the shipowner 
from  the fu rthe r performance of it ,  and the new 
arrangement w h ich m ust be taken to  have been 
come to between the parties on deciding to  enter 
the po rt of refuge, the orig ina l contract has been
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essentially m odified ; in  fact, a new one has been 
engrafted on it .  L e t us see what is involved in  
the arrangement so made. In  legal theory we 
m ust suppose the parties to be present. In  con
tem plation o f law, the  master, as representing 
both, makes fo r them both the agreement which i t  
is  reasonable to  suppose, tha t, i f  present, they 
would have made for themselves. The common 
purpose is twofold. The firs t and immediate 
purpose is tha t o f saving ship and cargo, 
by b ring ing  both in to  harbour. The second 
is tha t of repa iring  the ship w ith  a view 
to  the fu rth e r prosecution o f the voyage i f  
such repairs should prove reasonably practi
cable, w ith  certain reservations on the pa rt 
both of the shipowner and the goods owner, which 
possibly may lead to the abandonment of the 
fu r th e r prosecution o f the voyage. The second of 
these purposes involves several subordinate opera
tions and expenses incidenta l thereto. The state 
of the ship and the degree o f damage she has 
sustained have f irs t to be ascertained. To effect 
th is , as well as to  do the necessary repairs, i t  may 
be necessary to unship the cargo. To preserve 
the goods from  harm  they w ill bave to be ware
housed. The repairs to the ship having been 
completed, the cargo m ust be reshipped. Lastly , 
a ll th ings having been completed, the ship w ill 
have to leave the po rt to p u t to  sea. In  respect 
o f each o f these stages expenses w ill have to be 
incurred, fo r  which, as being altogether dehors the 
o rig ina l contract, tha t contract w holly  fa ils  to  pro
vide. They are extraord inary expenses incurred 
fo r the preservation of ship and cargo, and in 
furtherance of the common adventure, under 
circumstances in  which the  ship and cargo would 
otherwise have perished, or the common adven
tu re  would have been ab rup tly  brought to  a 
term ination.

Upon whom should the expenses of these 
d iffe rent operations fa ll ? The practice of the 
average adjusters makes the unloading of the 
cargo m atter o f general average, and, as i t  seems 
to me, on p rinc ip le  r ig h t ly  so. On what ground 
the d is tinc tion  between the cost of unshipping the 
cargo, and o f warehousing it ,  which is th row n on i t  
as pa rticu lar average, and th a t of resh ipping which 
is treated as pa rticu lar average, on the fre igh t, is 
founded, I  w holly  fa il to perceive. Looking to the 
common purpose fo r which a ll these operations are 
performed, i t  seems on ly reasonable and ju s t tha t 
the expenses should be borne rateably by a ll parties 
concerned— in  other words, be treated as general 
average— so far, at a ll events, as the common p u r
pose has been effected.

I t  is true th a t i t  not un frequently  happens 
tha t, the p rim ary  purpose of p u ttin g  in to  port 
having been accomplished, the u lte rio r pu r
pose, tha t o f fu rth e r prosecuting the voyage, 
fails. There may be no means in  the 
p o rt of refuge for repairing the vessel. The 
cost o f repairing may be so great as no t to 
make i t  w orth  the owner’s w h ile to  repair in  
order to earn the fre igh t. As regards the 
alte rnative of transhipm ent, there may be no 
opportun ity  to  tra n sh ip ; or on ly at an increased 
rate o f fre igh t, on which account the shipowner 
may decline to tranship, except on account o f 
the goods owner. On the other hand, the cargo 
may be o f a perishable nature, or i t  may be so 
damaged tha t i t  cannot be carried on fu rth e r 
w ithou t becoming w orth less ; or the repairs to  be

done to  the ship w ill take so long a tim e tha t in 
the interest o f the goods owner the master would 
not be justified in  detain ing the goods, bu t acting 
as the agent of the la tte r, becomes bound to 
forego the r ig h t of carry ing on the goods and so 
earning the fre igh t, and must deal w ith  them  in  
the in terest o f the owner alone. In  such cases 
i t  may well be tha t on ly the expense o f p u ttin g  
in to  the po rt of distress could properly be made 
m atter of general average, and that expenses thus 
incurred, from  w hich no benefit results to the 
common adventure, should be treated as particu lar 
average to ship or goods, as the case may be. 
B u t we are here dealing w ith  a case in  which 
every expense has been incurred w ith  a view to, 
and has resulted in , the fu rth e r prosecution of the 
common adventure. The ship and cargo have 
been saved from  destruction by-be ing brought 
in to  p o r t ; the ship has been repaired, the cargo, 
having in  the meantime been preserved by being 
warehoused, has been reshipped; the voyage has 
been resumed, and brought to a safe conclusion, 
and the goods have been delivered: in  a word, the 
common purpose, the fu lfilm en t of the contract ot 
a ffre ightm ent, has been effected. B u t how has this 
resultbeen brought about ? B y the series of opera
tions which have taken place from  the ship s going 
in to  po rt to her p u ttin g  to  sea again inclusively. 
B u t the whole of these operations were necessary 
to  the resumption of the voyage; the expenses of 
ca rry ing  them out were each o f them incurred in 
furtherance of the common purpose. N o t being 
expenses w ith in  the scope of the o rig ina l contract, 
bu t extraordinary expenses incurred fo r the 
common benefit of ship and cargo, the conclusion 
appears to me irres is tib le  tha t, w ith  the exception 
o f the cost o f repairs to the ship, a ll these ex- 
penses should be charged to general average. As 
regards the cost of unloading and reloading, Lo rd  
Campbell, in  H a ll v. Janson (4 E . &  B. 500), says : 
“  The expenses necessarily incurred in  unloading 
and reloading the cargo for the purpose of re 
pa iring  the ship, tha t she m ay be made capable ot 
proceeding on the voyage, have been held to give 
a claim  to  general average co n trib u tio n ; fo r the 
acts w hich occasion these expenses become neces
sary from  perils insured aga inst; and they are 
deliberately done for the jo in t  benefit o f those 
who are interested in  the ship, the cargo, and the 
fre igh t.”  Th is reasoning, in  which I  en tire ly 
concur, applies equally to  expenses incurred m 
leaving the po rt, which like  the expense of un
loading, warehousing, and reloading, are expenses 
incurred in furtherance o f the common enterprise, 
and m ust be taken, like  them, to have been contem
plated from  the moment the resolution was taken 
to enter the port, as the necessary consequence of 
doing so. A l l  such expenses, being extraord inary 
expenses, th a t is to say expenses aris ing ou t o f a 
state o f th ings not provided for by the o rig ina l 
contract, m ust be m atter o f general average.

The exclusion o f the cost of repairs to the ship 
from  general average w ill not conflict w ith  th is con
clusion, as i t  rests on exceptional grounds, namely, 
tha t the benefit o f the repair enures to the owner 
beyond the scope of the voyage, and tha t i t  would 
therefore be un just to the goods owner, whose 
in terest is lim ited  to  the voyage, to make h im  
contribute to the cost. A  d is tinc tion  has, indeed, 
been taken between general repairs and such tem 
porary repairs as are necessary to enable the ship 
to complete the voyage. B y  the Am erican law ,
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as well as by tha t o f many other m aritim e nations, 
such tem porary repairs have been made the sub
jec t of general average, and th is  —  assuming 
always tha t such repairs are o f a temporary cha
racter only, and add no th ing to the permanent 
value of the vessel— would certainly appear to  be 
consistent w ith  princip le . I t  is, however, unneces- 
sary to pronounce any opin ion on th is  po in t, since, 
as has been already observed, no claim is made in  
th is  action fo r repairs. N o r is i t  necessary to 
consider whether, as the unseaworthiness of the 
vessel was caused by the je ttison o f the mast, and 
by damage occasioned by its  fa l l—it  being an ad
m itted  princ ip le  tha t consequential damage im 
mediately caused by je ttison  is to  be treated as 
je ttison  —  the damage so caused m igh t not 
have been made the foundation of a claim fo r 
general average, as no such claim is here made.

We have next to consider whetherthepractice of 
average adjusters in  th is  country, which is said to 
have existed fo r seventy o r e igh ty  years, i f  thus 
found to be a t variance w ith  legal principles, shall 
nevertheless prevail, and m ust be considered as 
having settled the law. I  am no t aware of any 
princip le  on which the affirm ative of th is  proposi
tion  can be maintained, o r o f any au thority  by 
which i t  can be upheld. I t  is no t a usage of trade 
by which the term s of a contract may be in te r
preted or modified. I t  is no t a custom which can 
be presumed to have had a legal o rig in . I t  is not 
the inveterata praxis o f a court o r courts having 
ju d ic ia l au thority , and which m ust therefore be 
taken to be the law though inconsistent w ith  
general principles. The au tho rity  o f average 
adjusters may bo said to be o f an anomalous 
character. By the consent of shipowners and 
merchants they act as a sort of a rb itra tors in  the  
settlement o f matters of average; b u t they are 
bound, in  the adjustm ent of such claims, to follow 
the law, and in  the practice they have adopted 
they have not acted or intended to act on o r give 
effect to any m ercantile usage, b u t have intended 
to  give effect to w hat they believed to  be the la w ; 
b u t they have m istaken it .  W ha t was said by 
I  ollock, C.B., in  Ooxv. M ayor of London (ubi sup.), 
is here in  po in t. In  tha t case a plea had been 
pleaded to a declaration in  proh ib ition, alleging 
an im m em orial custom, on a p la in t being entered 
in  the Lord  M ayor’s Court, to attach a debt due to 
the defendant from  a th ird  person, upon his being 
found w ith in  the ju risd iction , though none of the 
parties are citizens or resident in  the c ity, and 
ne ither the orig inal debt nor th a t due from  the 
garnishee had accrued w ith in  it. The plea having 
been demurred to, the Lo rd  Chief Baron in g iv ing  
judgm ent says : “  In  ho ld ing th is  plea bad we 
ne ither overrule nor dissent from  any former 
decision, fo r in  no previous instance has the 
custom here stated been b rough t before any court, 
by plea or certificate, and held to be good. The 
Superior Courts have at all times investigated the 
customs under which justice has been administered 
by local ju risd ic tions, and unless they are found 
consonant to reason and in harmony w ith  the 
principles of law, they have always been rejected 
as illegal,”  The terms in w h ich the Chief Baron 
thus stated the law were expressly approved of 
by L o rd  Cranworth in  g iv in g  judgm ent in  
the House o f Lords on appeal. The law so stated 
appears to me to be d fo rtio r i applicable to the 
present ease. I f  a custom preva iling  in  a court, 
which, though an in fe rio r court, is s till a court o f ‘

law, it  inconsistent w ith  law cannot prevail, surely 
the same ru le  must apply to a practice o f average 
adjusters. W hen a practice of th is  k in d  is 
brought to the test of legal decision and is found 
to  be erroneous and inconsistent w ith  law, i t  
cannot be perm itted to  override the law and 
acquire the force of law.

Three cases are relied on in  opposition to the 
view  expounded in  the foregoing reasoning, and 
on which i t  may be desirable to make one o r two 
observations, namely, Simonds v. W hite (2 B. &  
C. 805), Stewart v. Pacific Steam Ship Company 
(2 Asp. Mar. Law  Cas. 32), and Walthew v. 
M avro jan i (3 Mar. Law Cas. O. S. 382). N e ither of 
these cases appear to me to  be in  po in t to the one 
before us. The po in t to be decided in  the firs t o f 
these cases was whether the average which had to 
be adjusted should be determ ined according to the 
law  of Russia o r tha t o f th is  country. Lord  
E llen borough, C.J., a fte r s ta ting  tha t th is  was the 
question, says th a t the shipper m ust be taken to 
assent to  the ad justm ent ‘1 according to  the  usage 
and law of the place at which the adjustm ent is to 
be made.”

So fa r as relates to  the place o f ad justm ent 
we are o f course bound by th is  decision, and 
are therefore no t at lib e rty  to  give effect to 
M r. Cohen’s argument, even i f  otherwise dis
posed to do so. B u t, i f  any stress is sought to 
be laid on what Lo rd  E llenborough says as 
to  “  usage,”  i t  is to be observed tha t he is 
speaking (as is manifest from  the language of the 
judgm ent throughout) of a usage consentaneous 
w ith  the law. I t  would be to give a mistaken 
effect to his language to suppose he was re fe rring  
to  a usage at variance w ith  the law.

The case of Stewart v. Pacific Steam Ship  
Company (2 Asp. M ar. Law  Cas. 32), far 
from  supporting the defendants’ case, appears 
to me a strong au thority  the other way. There, 
by the term s o f the b ill of lading, average, i f  any. 
was “ tobe adjusted according to B r it is h  usage.”  
A  fire  having broken out in  the Bhip, water was 
poured in  to extinguish it ,  and bark shipped on 
board by the p la in tiffs  was seriously damaged 
thereby. The p la in tiffs  claimed as fo r  general 
average, bu t i t  appeared th a t i t  was the prac
tice of average adjusters in  th is country to 
treat such damage as particu lar average. The 
court expressly declared the practice to be at 
variance w ith  the law applicable to  such a case, 
and would assuredly have given judgm ent in 
favour of the p la in tiffs , had not the la tte r by the 
term s of the b ill o f lad ing expressly agreed to 
make the custom a pa rt o f the contract. 
“  I f , ”  says Quain, J., in  de livering the ju d g 
ment of the court, “  the present case depended 
wholly on che common law applicable to general 
average, we th in k  the p la in tiffs would be entitled 
to recover.”  B ut, “ as the parties have agreed to 
make the custom a part of the ir contract, the case 
m ust be decided according to the custom, and the 
resu lt is tha t our judgm ent m ust be fo r the defen
dant.”  To which the learned judge added : “  I t  is 
to be hoped, however, tha t in fu tu re  there w ill 
be no difference between law and custom on this 
po in t, and tha t average adjusters w ill act on the 
law as now declared, and tha t b ills  o f lading w ill 
also be framed in  accordance w ith  it . ”  There 
being no such term  in  the present contract, I  Bee 
no reason fo r trea ting  the practice w ith  more con
sideration than the practice then before the court
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received at its  hands in  tha t case. Wallhew  v. 
M avro jan i (3 Mar. Law  Cas. 0 . S. 382) was a 
case altogether d iffe ring  from  the present. I t  
was a case of s trand in g ; and the question 
was whether expenses incurred fo r the purpose 
o f ge tting  the ship off, a fte r the goods had 
been taken ou t of her and removed to a place 
of safety, could be made the subject o f general 
average, and i t  was held tha t they could not. 
B u t of the s ix  judges who so held in  the E x 
chequer Chamber, B ovill, C.J., M ellor, Montague 
Sm ith, Lush, and Hannen, JJ., base the ir ju d g 
ment on the ground that, w h ile i t  was essential 
to the owner of the ship to get his ship off, so as 
to be able to resume the voyage and earn the 
fre igh t, i t  was ind iffe rent to the goods owner, the 
goods being in  safety, whether they were carried 
on iu  the same ship or in  another. “  I t  is not 
shown,”  says the Chief Justice, “ tha t any ad
vantage resulted to  the goods from  th e ir being 
carried on in  tha t ship ra ther than any other.”  
“  I t  was ind iffe ren t to  the owners of the cargo 
whether the ship floated o r not, and there 
was therefore no sacrifice made, or extraord i
nary expense incurred to  save both ship 
and cargo, o r fo r the common benefit of 
both.”  “  I  draw the inference,”  says M on
tague S m ith , J., “  th a t i t  was ind iffe ren t
to  the owner whether the goods went 
fo rw ard to England in  the Southern Belle 
— the ship in question— or any other.”  Hannen,
J. says: “  I t  is un ju s t tha t expenses incurred by 
the owner of the ship for the benefit o f a ll should 
be borne by h im  alone. B u t the expenses in  
question were not such, fo r i t  is ind iffe ren t to the 
owner o f goods whether his goods are taken on by 
the same ship, except where they would not other
wise be carried on at a ll, or on ly at a greater 
expense.”  Even B re tt. J., who appears to have 
been disposed to lay down the ru le  more generally 
treats these expenses as incurred Bolely fo r the 
benefit of the shipowner. I n  like  manner, in  the 
earlier case o f H a lle t v. W igram  (9 C. B. 580), in  
which a claim for con tribu tion  had been made where 
pa rt of the cargo had been sold to raise money fo r 
the repair of the ship, which had p u t back by 
reason o f damage sustained by ord inary perils o f 
the sea, W ilde, C.J. in  g iv in g  judgm ent says : 
“  I t  is in  respect on ly of the incapacity o f the 
pa rticu la r ship to carry the goods forw ard to th e ir 
destination tha t the pleas show tha t the cargo was 
in  danger o f being w ho lly  lost. I t  is  d ifficu lt to 
see how the repa ir o f the ship could be fo r the 
benefit and advantage of the p la in tiffs . The pla in
tif fs ’ goods were o f a description not to be deterio
rated to any great extent.”  These two decisions 
are no doubt sufficient au thority  fo r saying that, 
according to E ng lish  law, expenses incurred fo r 
the benefit o f the ship alone, w ithou t any con
com itant benefit to the cargo— such as the expense 
o f ge tting  off a stranded vessel a fte r the goods 
have been discharged, o r of repa iring  a vessel in  
a po rt o f refuge in  the absence of special c ircum 
stances such as were referred to  in  Walthew v. 
M avro jan i,— w ill not give a claim  to general 
average. B u t they are inapplicable to  a case like  
the present. There is no th ing here to show that 
the goods could have been sent on in  another 
vessel. And, what is o f more importance, the 
■expenses were a ll incurred in  furtherance o f the 
common purpose, and fo r the benefit o f the cargo 
as well as the sh ip : o f the ship, as an oppor- 
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tu n ity  was thus afforded of repa iring  i t  and enabling 
i t  to take on the cargo ; of the cargo, as i t  was 
thus enabled to be carried on to its  destination.

I  am therefore of opinion tha t our j  udgment m ust 
be fo r the p la in tiffs  ; and, as m y bro ther M e llo r 
concurs in  th is  view and in  the reasons on which 
i t  is founded, there w ill be judgm ent fo r the 
p la in tiffs . Judgment fo r  p la in tiffs .

Solic ito rs fo r p la in tiffs , Field, Boscoe, and Go., 
for Bateman and Co., L iverpool.

Solicitors fo r defendants, Parker and Clarke, 
fo r Slone and Fletcher, L iverpool.

C O M M O N  P L E A S  D IV IS IO N .
Reported by A. H. Bittt.estok and J. A. Foote Esqra.,

Barristers-at-Law.

Saturday, M ay  3, 1879.
(Before L indley, J.)

SCARAMANGA AND Co. V. STAMP AND GORDON. 
Assisting ship in  distress— Deviation fro m  course 

— N ot in  order to save life —Loss o f cargo 
L ia b ility  o f shipowner. _

The owner o f a ship is liable to the fre igh tors fo r  
loss o f cargo occasioned by perils o f the sea on a 
deviation fro m  her course fo r  the purpose o f 
saving a ship in  distress and her cargo, not
withstanding that the perils  occasioning the loss 
are among the pe rils  excepted in  the charter-party, 
i f  such deviation was not necessary in  order to 
save life.

T his was an action tr ied  before L ind ley , J ., and 
reserved by h im  fo r fu rth e r consideration. The 
facts are fu lly  stated in the judgm ent.

Eerschell, Q 0., Cohen, Q.C., and Crump fo r the 
defendants.

B utt, Q.C., Mathew, and Lodge, fo r  the plaintiff's, 
were not called upon.

L indley, J.— I  have had an opportun ity  of look
in g  in to  the few authorities which are to be found 
upon th is subject, w ith  the exception of the case 
tha t has been mentioned by M r. Herschell, and 
which I  cannot f in d ; and 1 w ill now read the few 
remarks which I  have to make w ith  reference to 
the points which have been urged by M r. 
Herschell. This was an action brought on a charter- 
party  by the fre ightors of a cargo o f wheat against 
the owners of the steamship Olmpias fo r the loss 
of the cargo. B y  the term s o f the charter-party 
the Olmpias was to proceed w ith  the wheat on 
board from  Cronstadt to the Mediterranean. The 
excepted perils were the usual perils of the sea. 
The Olmpias le ft Crondstadt on the 21st Nov. 1877. 
She passed the Scagger Rae on the 2 8 th ; and on 
the 30ch, w h ils t in  her proper course, she sighted 
and went to  the assistance of another ship, in  
distress, called the A rian , and on the same day 
the master of the Olmpias entered in to  an agree
ment to  tow the A ria n  to the Texel fo r a sum of 
10002. In  pursuance o f th is  agreement the master 
o f the Olmpias took the A ria n  in  tow, and p ro
ceeded w ith  her towards the D u tch  coast. On the 
n ig h t o f the 2nd Dec. 1877 the Olmpias go t ashore 
near the Terschelling L ig h t, and she and her cargo 
were u ltim ate ly  lost. I t  is for th is loss o f the 
cargo tha t the p la in tiff sues the defendants.

Inasmuch as the loss was caused proxim ate ly by 
perils  of the seas, and by the terms of the charter- 
pa rty  the defendants are exempted from  lia b ility  fo r
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loss occasioned by such perils, i t  is  incumbent on 
the p la in tiff to  prove the existeuceof circumstancos 
which deprive the defendants of the benefit of th is  
exemption. The p la in tiffs  accordingly relied on 
tw o  grounds as sufficient fo r th is  purpose. F irs t, 
they contended tha t the loss of the ship and cargo 
was rea lly  a ttribu tab le  to  the negligence of the 
master o f the Olmpias. I f  th is  proposition had 
been established the p la in t if f  would have been 
en titled  to  succeed ; fo r i t  is settled that, as between 
a fre ig h to r o f cargo and the owner of a ship the 
la tte r is liable fo r  loss rea lly  a ttribu tab le  to the 
negligence of the master, a lthough im m ediate ly 
caused by perils o f the seas : (see G r ill v. The 
General I ro n  Screw Company, L . Rep. 1 0. P. 600; 
14 L . T. Ren. N . S. 711; and The Cfiasco,, 4 L . Rep. 
A . &  E. 446; 32 L . T. Rep. N . 8. 838). The ju ry , 
however, have decided th is  po in t in  favour of the 
■defendants, and fo r the present, a t a ll events, the 
verd ic t m ust be treated as conclusive. Secondly, 
the p la in t if f  contended tha t the Olmpias deviated 
from  the course, and tha t, as the loss occurred 
a fte r such deviation, the p la in tiffs  were en titled  
to  recover, whether there was negligence on the 
pa rt of the master or not, and whether the devia
tio n  was o r was no t the cause o f the loss of the 
cargo.

The fact of deviation was hard ly  open to  serious 
controversy in  the face of the evidence adduced 
a t the tr ia l, and especially o f the captains’ agree
m ent on the 30th Nov. and h is  own le tte r of 
the 4th Dec. 1877, in  which he said in  effect tha t 
he should not have been where he was had i t  not 
been fo r the agreement. I t  is true  tha t there was 
great conflic t of testim ony as to the proper course 
o f the Olmpias from  the Hohlm an L ig h t, on the 
Danish coast, to the Eng lish coast; one set o f 
witnesses saying tha t she ought not to have gone 
near the Texel, but should have made for Oxford- 
ness L ig h t, and the other set saying tha t she 
should have sighted the Texel L ig h t and then 
made fo r the Channel between the H inde r and 
Galloper L igh tsh ips. B u t notw ithstand ing th is 
difference o f opinion none o f the defendants’ w it- 
nessess went the leng th o f saying “  tha t there was 
no deviation on the pa rt of the Olmpias ; ”  and i t  
appeared tha t there was so li t t le  real controversy 
on th is  point, th a t I  d id  not th in k  i t  necessary to 
frame a d is tinc t question as to the facts o f deviation 
to be answered by the ju ry . The fact o f deviation 
therefore being established, i t  follows th a t the 
p la in tiffs  are entitled to  succeed, unless the 
deviation took place under such circumstances as 
rendered i t  ju s tifia b le : (see Davis v. Garrett, 6 
B ing. 716, which shows tha t the p la in tiff need not 
prove th a t the deviation caused the loss.)

The defendants, however, a lthough scarcely 
denying the fact of deviation, contended tha t the 
Olmpias was ju s tified  in deviating, inasmuch as she 
deviated solely in  order to  assist a ship in  distress. 
T ha t the A r ia n  was in  distress, and in  fact in  
im m ediate danger, was hardly, i f  at all, disputed. 
B u t in  answer to  questions pu t by me to the ju ry  
they found, f irs t, tha t i t  was no t reasonably neces
sary to take the A ria n  to the Texel in  order to 
save the lives of those on board h e r ; but, secondly 
th a t i t  was reasonably necessary so to do in  order 
to  save her and her cargo. Upon these findings 
the p la in t if f  claims to be en titled  to the judgm ent 
of the  court, and I  am o f opinion th a t he is so 
entitled.

On the grounds of humanity it may be taken

as established tha t a master of a ship is at 
lib e rty  to deviate from  his course in  order to  save, 
and so far as may be necessary to save, persons 
found by h im  when prosecuting his voyage to be 
in  danger of th e ir  lives. There is no tem pta tion  
to  abuse th is  libe rty , fo r salvage is not payable for 
the mere preservation o f l i f e ; and owners o f ships, 
owners o f cargoes, and insurers may well be 
treated as im p lied ly  assenting to a departure, fo r 
such a purpose, from  the contract no t to  deviate, 
which, a lthough not expressed, is always im plied 
in  contracts of fre igh tm en t and insurance. The 
reason fo r ho ld ing  the master ju s tifie d  in  devia t
in g  to save life  are overwhelm ing. To deny h im  
th is  lib e rty  would be to shock the moral sense o f 
every righ t-m inded person, and to  ignore the clear 
m oral d u ty  of assisting fellow-creatures in  distress.

B u t the ju ry  having negatived the necessity fo r 
devia ting in  order to  save life, the defendants are 
driven to contend tha t the deviation of the Olmpias 
was justified , inasmuch as i t  was necessary to save 
the A ria n  and her cargo. N o  a u tho rity  was cited, 
nor indeed is any to  be found in  support of th is  
contention ; bu t general princip les of expediency 
were appealed to, and.I therefore w ill sho rtly  state 
w hy in  m y opin ion the lib e rty  to deviate ought 
no t to be extended to cases such as I  am now 
considering.

The reasons in  favour of an extension o f th e  
lib e rty  are as fo llo w s : F irs t, i t  is fo r the 
benefit no t ou ly  o f insured owners o f ships and 
cargoes in  pe ril, bu t also of th e ir  insurers, i f  any, 
th a t such ships and cargoes shall be saved, and 
th a t no obstacles shall be th row n by ju d ic ia l 
decision in  the way o f those who are ready and 
w illin g  to save ships and cargoes in  distress; 
secondly, the in terest o f owners o f ships and 
cargoes and the ir insurers is in  fact the in terest o f 
the pub lic  ; and therefore i t  is fo r the in te rest of 
m aritim e commerce in  general, and of the pub lic  
in  general, th a t the masters o f ships should be a t 
lib e rty  to succour other ships in  distress w ith o u t 
fear o f loss o f fre ig h t o r lia b ility  fo r loss of cargo 
or loss of claim on insurance. U p  to a certain 
po in t the princip les here suggested may be con
ceded ; indeed, they are recognised by the laws o f 
a ll c iv ilised countries. The whole law of salvage 
is based upon them, fo r  salvage is awarded to 
those who, be ing under no ob ligation to exert 
themselves to save ships and cargoes in  peril, do 
so exert themselves successfully. The question I  
have to decide is, whether by the laws of th is  
country the owner o f a ship devia ting to  save 
property is exonerated from  the ord inary conse
quences of deviation P In  order to  answer th is  
question i t  w ill be convenient to  consider the 
interests o f the various parties im m ediate ly 
affected by  such deviation. F irs t, as regards 
the mariners, th e ir  r ig h t  to salvage is a sufficient 
inducement to  them  to  succour ships in  distress. 
Secondly, the owner o f the succouring ship shares 
the salvage, and the salvage awarded is always 
proportionate to the r is k  run, and one of the risks  
ru n  by the owner o f the succouring ship is possible 
loss of fre igh t, loss o f benefit of insurance, and 
possible lia b ility  fo r loss of cargo. Th is remune
ra tion  therefore in  the shape of salvage, i f  any is  
earned, indemnifies h im  against a ll r isks  incurred 
by h im  by the deviation o f his ship. T h ird ly , the 
owner of cargo, i f  the cargo be lost a fte r a devia
tion , has his remedy against the shipowner. 
The owner o f cargo has therefore rea lly  no in te-
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rest in  the question under discussion, unless the 
shipowner be insolvent, which is too rare an event 
to influence a general ru ling , and which, when i t  
occurs, may be exceptionally dealt w ith . F ourth ly , 
unless under very special circumstances, the owner 
of cargo on board the saving ship does not share 
salvage; and i t  w ill be most un just to ho ld  tha t 
the r is k  to his cargo m ig h t be increased by salvage 
services when he obtains no benefit whatever from  
the salvage awarded fo r them. F ifth ly , the same 
observation applies to the underw riters o f the 
saving ship and her cargo. T he ir r is k  is in 
creased by the supposed deviation, b u t they do 
not share the salvage awarded for it. S ixthly, 
the interests o f the owners of the saved ship and 
cargo, and o f the respective underwriters thereof, 
are protected by the inducement afEorded by 
salvage to those who hazard th e ir lives and ships 
to  save ships and cargoes in  pe ril of destruction.

The above considerations show tha t the owner of 
the devia ting ship is only exposed to r is k  w ith ou t 
remuneration when no salvage is earned, bu t to  
protect h im  in  these cases at the expense of owners 
of cargo and underw riters, namely, by  increasing 
the ir risks w ithou t even the hope of remuneration, 
would be in  the highest degree un ju s t to  them. 
Moreover, i t  would be most dangerous to  ho ld tha t 
masters o f ships m ay fo r reward, o r the hope of 
reward, deviate w ith  im p un ity  in  order to  save 
property. Such a doctrine would open wide the 
door fo r  the entrance o f fraud—would tem pt 
masters to enter in to  secret agreements fo r the ir 
own benefit, and to  conceal them  i f  a ll went well, 
and, i f  not, then to  set up as an excuse for the ir 
conduct a deviation to save the property o f others. 
The reasons against an extension of the doctrine o f 
perm itted deviation to save property appear to me 
far to  outweigh the reasons in  its  favour. To 
perm it deviation to save life  is an anomaly jus tified  
by reasons which have no application whatever to 
deviation to  save property, and on princip le  there
fore I  decline to extend the doctrine as desired by 
the defendant. I  do th is the more readily, as the 
Propriety o f so extending i t  has been considered 
before now, and been u n ifo rm ly  negatived by those 
who have had to  consider it .  I  have, in  order to 
decide th is  case, availed m yself of every assistance 
W ithin m y reach. E very tex t w rite r tha t I  have 
consulted—inc lud ing  A rno ld , P h illips, K en t, and 
I  arsons— is in  favour of the conclusion at which I  
have a rr iv e d ; and the reasoningof Washington, J. in  
Bond v. The B r ig  Cora (W ashington C. 0 . 80), in 
favour of the same view, appears to me unanswer
able. S till,  as th is  is the firs t case in  th is  country 
m  which the po in t I  have to  decide has arisen and 
requires a d is tinc t decision, I  have thought i t  
desirable to give the reasons fo r m y opinion at 
greater leng th  than I  should otherwise have done.

I  was inform ed a t the tr ia l th a t th is  was in  sub
stance an action by underw riters against under
w rite rs, and th a t the pa rticu lar underwriters who 
bring  th is  action are acting contrary to  the views 
and wishes of other persons in  the same interest 
as themselves. Be i t  so. I t  is  nevertheless piain 
tha t all I  have to deal w ith  are the rig h ts  of the 
p la in tiff as owner of the cargo against the defen
dants as owners of the ship OLmpias. Those righ ts  
depend on the charter-party, fo r the b ills  of lading 
do not vary  from  it ,  and are to  the same e ffec t; I  
have no th ing to  do w ith  any policies, and know 
no th ing o f th e ir language. B y  the charter-party 
the defendants became liable to  the p la iu tiff for

the loss of his cargo unless such loss was w ith in  
one o f the excepted perils. The excepted perils, 
a lthough covering perils of the sea, do not cover 
such perils i f  subsequent to an unauthorised 
deviation: (see Danis v. Garrett, 6 B ing. 716.) The 
deviation was in th is  case, in  m y opinion, un
authorised, and I  therefore give judgm ent fo r  the 
p la in tiff for such a sum as may be found to be due 
by a referee, i t  having been arranged that; the 
actual figures shall be referred to a gentleman to  
be agreed upon. The costs of the action m ust be 
borne by the  defendants.

Walters, Budd, and Watson, fo r the p la in tiff.
W. S. Crump and Son, fo r the defendants.

F rida y , M ay  23, 1879.
(Before D enman , J.)

W agstaff v. A nderson and  others. 
Charter-party— Sale o f cargo—Act o f master— 

Agency.
The p la in tiffs  were the owners o f a cargo shipped 

in  a vessel o f which the defendants were the 
charterers, and sued fo r  damages fo r  wrongful 
sale and conversion by the master. The defen
dants, on the 24th June 1872, had w ritten to the 
p la in t if f ’s brokers offering them “  room ”  in  the 
vessel in  question fo r  a certain cargo fo r  Callao 
on certain terms; and on the 25th June the de
fendants chartered the vessel fo r  a  voyage fro m  

'London to Callao. The charter-party provided 
that the ship should receive on board, at. such 
berth as the charterers m ight appoint, a l l such 
law fu l goods as m ight be required; that the 
whole ship should be a t the disposal o f the char
terers fo r  the conveyance o f goods; that the 
master and owner should give the same atten
tion  to the cargo, and in  every respect be respon
sible to a l l ivhom i t  m ight concern, as i f  the ship 
were loaded in  her berth, by and f o r  the owners 
independently o f the charter; that the master 
was to sign b ills o f lading as the charterers 
might require; that the ship should be addressed 
to the charterers’ nominees at Callao, and should, 
when loaded, proceed to that port and deliver 
cargo; and that the charterers’ responsibility, 
except fo r  fre igh t, should cease upon the vessel 
being loaded. On the 26th June i t  was agreed 
“  between the d-fendants, acting fo r  the owners 
o f the ship, and the p la in tiffs , that the fo rm er 
shall receive on board ”  a cargo in  accordance 
w ith  the offer o f the 24th June at a  specified 
fre ight fro m  London to Callao.

The cargo was shipped, the master signed b ills  o f 
lading to deliver to p la in tiffs ’ order, and the ship 
sailed f o r  C a lla o : but being driven by stress o f 
weather in to  Monte Video, where she was con
demned, the master im properly sold the cargo, 
which was the conversion complained of.

Held, that the defendants had not contracted w ith  
the p la in tiffs  fo r  the carriage o f the goods, nor 
had they agreed to occupy the position o f ship
owners so as to be responsible fo r the master’« 
acts a fte r the ship had sailed, and that, inasmuch 
as he was not the ir servant or agent, they were 
not liable.

F urther consideration.
A ction  by the owners of a cargo o f stone and 

cement shipped in  the vessel F . K . Dumas, fro m  
London to Callao, against the charterers, to
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recover damages for a wrongful conversion of 
the cargo by an unauthorised sale at Monte 
Video.

The facts are fully stated in the iudgment.
W at k in  W illiam s, Q C. and Hannen  for the 

plaintiffs.—We admit that the charter-party did 
not amount to an actual demise of the ship ; but 
the defendants had hired the exclusive use of it, 
and were therefore practically the “ owners ” for 
the voyage. The contract of the 26th June, 
together with the bills of lading, which the master 
must be taken to have signed as the agent of the 
defendants, amounts therefore to a contract for 
carriage, and the defendants are liable for the act 
of the master, who was their servant:

Newbery v. Colvin, 1 Cl. & P. 283;
Major v . White 7 C. & P. 41;
Marquand v. Banner, 6 E. & B. 282;
Schuster v. M'Kellar, 7 E. & B. 704.

And though the sale by the master at Monte 
Video has been found by the jury to be unjustifi
able in this particular instance, being without 
authority (Acalos v. B urns, L. Rep. 3 Ex. Div. 
282) ( a ) ; yet there are cases where such a sale 
would be justifiable. The act therefore falls within 
the general ‘■cope of the master’s authority, and is 
one for which his principals are liable ;

Bwbanh v. Nutting, 7 C. B. 797;
Wilson v. M illar, 2 Stark. 1;
Mitchesony. Oliver, 5 E. & B. 301;
Shipton v. Thornton, 9 A. & E. 314.

The damages must be the value of the goods sold 
with interest:

British Columbia, Sfc., Company v. Nettleship, 18 
L. T. Rep. N. S. 604; L. Rep. 3 C. P. 507 ; 3 Mar. 
Law Cas. O. S. 65.

Cohen, Q.C. (with him Butt, Q.O. and J. C. 
Mathew  contra).—The contract between the plain
tiffs and defendants was not a contract for carriage, 
but only an agreement by the defendants that 
“ room ” should be found for the goods on board the 
ship, and that they should be there received, so as 
to become the subject of bills of lading to be signed 
by the master on behalf of the owners. The 
plaintiffs were left to make their own arrange
ment with the master, as the agent of the owners, 
for carriage, the freight only being agreed upon. 
The defendants were not the owners, nor in the 
position of the owners ; and the master was not 
their agent. Lastly, even if the master was the 
agent of the defendants for some purposes, he was 
not so for the purpose of selling the goods at 
Monte Video, and that act being without the 
scope of his authority, cannot be binding upon 
the defendants. They cited

Machlachlan on Shipping, 2nd edit. p. 387;
Sandeman v. Scurr, 15 L. T. Rep. N. S. 608 ; L. Rep. 

2 Q. B. 86 ; 2 Mar. Law Cas. O. S. 446 ;
The Gratitudine, 3 Christ. Rob. 240 ;
Quarman v. Burnett, 6 M. & W. 499;
Trorson v. Dent, 8 Moo. P. C. 419;
Worms v. Storey, 11 Ex. 427;
Hingston v. Wendt, 3 Asp. Mar. Law C»b. 126; 34 

L. T. Rep. N. S. 181 ; L. Rep. 1 Q. B. Div. 367;
Lloyd v. Guibert, 13 L. T. Rep. N. S. 602; L. Rep. 

1 Q. B. 115; 2 Mar. Law Cas. O. S. 26, 283 ;
Wilson v. Dixon, 2 B. & Aid. 2;

(a) In  this case the Court of Appeal decided that the 
master of a vessel cannot at an intermediate port sell 
goods which are damaged and cannot be carried forward, 
without oommunicating with the owners of the goods! 
and receiving their instructions i f  i t  is possible to do so! 
taking into consideration the state of the goods and the 
necessity existing for immediate action.—E d .

[O.P. D iv .

Notara v. Henderson, 1 Asp. Mar. Law Cas. 278 
26 L. T. Rep. N. S. 442; L. Rep. 7 Q. B. 225.

Watlcin W illiam s, Q.O. in  reply.

M ay  23.— D enman, J. delivered judgm ent as 
follows :— The p la in tiffs  in  th is case were the well- 
known contractors, Messrs. Brassey and Co., and 
they sued fo r the value of a cargo o f stone and 
cement which had been shipped on board the 
ship F. K . Dumas, in  London, fo r Callao, and sold 
in  Monte V ideo under the circumstances a fte r
wards mentioned. The defendants were the 
charterers of the ship under a charter-party of the 
25th June 1872, which, amongst other things, 
provided as fo llo w s . I t  was agreed between the 
master, on the part o f the owners o f the good ship
F . K . Dumas, and the defendants, tha t the ship 
should perform  a voyage from  London to Callao; 
tha t she should be maintained in  her class by the 
owners w h ile  under the cha rte r; tha t she should 
receive on board, at such loading berth as the 
charterers m ig h t appoint, all such law fu l goods as 
m igh t be required; tha t the whole ship should be at 
the disposal of the charterers for the conveyance 
o f goods,, except the space necessary for the crew 
and stores ; tha t the master and owners should 
g ive the same atten tion to the cargo, and in  every 
respect be and rem ain responsible to a ll whom i t  
m ig h t concern, as i f  the ship was loaded in  her 
berth by and fo r the owners, independently of the 
charte r; tha t the master was to sign bills  of 
lad ing at any rate o f fre igh t the charterers m igh t 
require, w ith ou t prejudice to the cha rte r-pa rty ; 
tha t the ship should be addressed to the charterers’ 
nominee at the po rt of d ischarge; tha t the ship, 
being loaded, should proceed to Callao and 
deliver the cargo agreeably to b ills  o f lading 
in  the usual and custom ary manner, the act of 
God, &c., excepted. The to ta l fre ig h t to be paid 
fo r  the use and hire of the ship was agreed at the 
sum of 25001., to be paid as follows against 
captain’s order, viz., by charterers’ acceptance 
payable at n ine ty days from  the ship’s final sailing 
from  Gravesend, or in  cash at 5 per cent, discount 
at captain’s op tion ; bu t the owners were to  
accept in  satisfaction of fre ig h t a ll b ills of lad ing 
bearing fre ig h t payable abroad, not exceeding one- 
th ird  o f the amount o f the c h a rte r; and the 
charterers’ responsib ility , except fo r fre igh t, was 
to  cease on the vessel being loaded.

On the 26th June the defendants Moss and 
M itche ll, whose acts, i t  was adm itted, were bind ing 
upon the other defendants as w ell as themselves, 
entered in to  the agreement w ith  the p la in tiffs , set out 
in  the statement of claim, as fo llow s: “ I t  is  th is  
day m utua lly  agreed between Messrs. Moss and 
M itche ll, acting for the owners o f the F. K . Dumas, 
and the pla in tiffs , th a t the form er shall receive 
on board in the London Docks 1000 tons of cement 
in  casks and stone in  blocks, a t the rate of 30s. per 
ton fre ig h t from  London to Ca llao; the ship to 
receive the cement, &c., about the 25th Ju ly , and 
sail about the 25th A ug . The barges as they come 
alongside shall be im m edia te ly discharged, or 
Moss and M itche ll undertake to pay demurrage 
on barges. The cargo to be received at Callao as 
customary ; fre igh t to be paid, one-half on sign ing 
b ills  o f lading, less two m onths discount at 5 per 
cent, per annum, and the remainder on fina l d is
charge a t Callao. Penalty fo r non-performance 
of th is  agreement, 1500Z.”

Before entering into the charter-party of the

W agstaef v. A nderson and others.
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25th June, the defendants had written to Messrs. 
Smith, Sundius, and (Jo., the plaintiff’s brokers, 
offering “ room ” in the ship F . K .  D um as  to 
Callao for 750 tons of cement, and 250 tons of 
stone at the same rate as that mentioned in the 
agreement of the 26th.

About 1000 tons of stone and cement were 
shipped, and the vessel sailed in due course. 
Before sailing, viz., on the 29th Aug., 1872, 
the master signed bills of lading for the 
cement and stone, “ to he delivered at Callao, the 
act of God excepted, unto order or to plaintiffs’ 
assigns, on paying freight for the goods, 
786l. 17s. Ad.”

The sum of 780i. 6s. Id. (the half freight, 
minus the discount of five per cent, for two 
months) was paid by the plaintiffs to the de
fendants before the ship sailed, leaving the 
residue, which was the sum mentioned in the bill 
of lading, to be paid at Callao. The vessel 
having sailed, met with bad weather about the 
30th Oct., and was obliged to put into Monte 
Video. A survey took place, and on the 4th Dec. 
the cargo was discharged by order of the 
surveyors, and the stone and cement were landed 
and warehoused. The ship was condemned on 
the 17th Jan. 1873 ; and it was admitted that she 
was properly condemned. A  portion of the cargo 
was sent on to Callao in other vessels; but the 
master, having made inquiry as to the possibility 
of obtaining vessels to carry on the stone and 
cement, without communicating with the plain
tiffs, sold the cement on the 7th Feb., and the 
stone on the 28th.

I t  was agreed at the trial that the only 
questions for the jury were: first, whether 
the sale was justified; and secondly, the 
amount of damages; and that, if any other ques
tion of fact remained, it  should be disposed of 
by me after argument on further consideration. 
The jury found that the master was not justified 
in selling, and assessed the damages at 1445J., 
and said that if they were entitled to give inte
rest from the date of the sale until the time of 
the verdict, they should do so. The 1445Z. was 
the value of the goods at the time of the sale ; and 
I  think that if the plaintiffs were entitled to re
cover, they were also entitled to the five per cent, 
(that is, to 4501.) as damages for the conversion, 
according to the principle explained in the case of 
B r it is h  Colum bia S a w m ill C om pany v. N ettlesh ip  
(ub i sup.)

The defendants proposed at the trial to 
give evidence of a custom that loading brokers 
are not liable after the goods are received on 
board; and it was agreed, that if  I  should be of 
opinion that evidence of such a custom would be 
admissible, I  should, before giving judgment, 
either take further evidence as to the existence of 
such a custom myself, or appoint some one to 
report to me after taking evidence thereon. This 
contention was not seriously pressed in the argu
ment on further consideration, and I  remain of 
the opinion I  expressed at the trial, that such 
evidence was not admissible, and that the case 
must be decided according to the view to he taken 
of the relation between the parties to be gathered 
from the documents in the case, and of the proper 
inferences to be drawn from the facts proved at 
the trial.

The defendants’ counsel at the trial put in 
a great many documents to show that the

plaintiffs were for many weeks in correspon
dence with Smith, Sundius, and Co. about their 
claim upon the underwriters in respect of the 
stone and cement in question ; but I  lay no stress 
upon this evidence, as it might well be that the 
plaintiffs, or Smith Sundius and Co., might be 
doubtful as to their rights in a case of this 
description; and the only real question in the 
case is whether, under the circumstances which 
have occurred, they were entitled to sue the defen
dants for the unjustifiable sale of their goods by 
the master, or whether the master alone or 
the shipowner, was the proper person to sue, 
which depends, not upon what the plaintiffs, or 
Smith, Sundius, and Co. thought, but upon what 
was the relation of the master to the defendants 
at the time of the sale.

The case was argued very fully, and very 
powerfully before m e; and a great number 
of authorities were cited, many of which, 
however, it  is unnecessary to consider, upon 
the view which I  take of the real relation 
between the parties in this case. On the part 
of the plaintiffs it was contended that though 
the charter-party of the 25th June did not 
amount to an actual demise of the ship, 
yet, inasmuch as the defendants had hired 
the exclusive use of the ship, they were practi
cally the owners of the ship for the voyage, and 
that the words in the contract of the 26th June, 
“ acting for the owners of the ship ” meant 
«• acting for the defendants; ” and that the con
tract of the 26th June, therefore, coupled with the 
bill of lading, amounted to a contract between the 
plaintiffs as shippers of the goods and the defen
dants as carriers from London to Callao; and that 
the master in selling the goods acted as the 
servant or agent of the defendants, and that they 
were therefore responsible for his acts. I t  was 
contended that, inasmuch as the master, though 
the sale itself was unjustifiable, was acting within 
the general scope of his authority as agent for 
the defendants; and inasmuch as there are certain 
cases in which a sale of the cargo is j ustifiablo, 
therefore the sale, though unjustifiable in the 
particular case, was one for which the defendants 
were liable upon the principle acted upon in 
E w banh  v. N u tt in g  (u b i sup.) and other cases. 
For the defendants it was contended that the 
contract between the parties was not a contract for 
carriage, but only an agreement on the part of 
the defendants that the goods should be received 
on board the ship, and that room for them should 
there be found, so that they might be the 
subject of a bill of lading, to be signed by the 
captain on behalf of the owners of the ship 
without any undertaking on the part of the de
fendants in relation to the actual conveyance of 
the goods, or the dealing with them on the voyage 
between London and Callao. I t  was also con
tended that even the shipowner would not be 
liable for the unjustifiable sale of the goods by 
the master, and that even if the master was the 
agent of the defendants for some purposes in 
dealing with the goods at Monte Video, he was 
not acting as their agent in selling them so as 
to make them liable for his act. To this it was 
answered that looking at the conduct of all 
partieB, it  ought to be held as a fact, or con
cluded from the facts, that the master was 
throughout acting for the defendants, both in  
carrying and in dealing with the goods at
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Monte Yideo; and stress was laid upon the fact 
that what he had done was done in the interests 
of the defendants, and had to some extent been 
recognised by them as an act done for their 
benefit.

I t  was agreed that I  should draw any inferences 
of fact, or find any question of fact not found by the 
jury; and if was suggested that it might be a ques
tion of fact whether the master signed the bills of 
lading as agent for the defendants or for the ship
owners. I f  this be a question of fact for me, I  find 
i t  for the defendants; and I  am of opinion that, 
notwithstanding the interest the defendants had in 
the due prosecution of the voyage and conveyance 
of the goods to their destination, the master in 
selling the goods was not acting as the servant or 
agent of the defendants either in fact or in law. 
Looking at the letter of the 24th June 1872, 
which is headed in print, “ Messrs. Moss, Mitchell, 
and Co., ship and insurance brokers,” and sent to 
Smith, Sundius, and Co., the plaintiff’s brokers 
(in which they merely offer “ room ” in the ship
F . E . D um as  at certain rates of freight), and at 
the terms of the letter of the 25th June, consti
tuting the contract between the plaintiffs and the 
defendant, I  do not think that the latter docu
ment binds the defendants to any of the terms of 
the bill of lading, so far as relates to the carriage 
of the goods, or to the duty of the master after 
the goods are once received on board. I t  appears 
to me that it merely amounts to a contract that 
the owner of the ship shall receive the goods on 
board and enter into a contract by bills of 
lading to carry them at certain rates of freight 
and that the ship shall sail on or about a 
certain day named, and that the defendants will pay 
certain demurrage if the barges are delayed: A ll 
the other stipulations are on the part of the 
plaintiffs, who are left to make their own contract 
with the shipowners through the master for the 
carriage of the goods, and who in fact did take 
bills of lading in the ordinary form from the 
master, not purporting to act in any other 
capacity than as master of the ship. I f  I  am 
right in the above view of the case, it follows 
that, inasmuch as the master was not the agent or 
servant of the defendants at all, except to receive the 
goods on board, and to sign bills of lading which 
should be binding on his owners as to the carriage 
of the goods, the defendants cannot be held liable 
for the conversion of the goods at Monte Yideo.

I t  was argued for the plaintiffs, that by the very 
fact of having entered into a charter such as that 
of the 25th June, the defendants became the 
virtual owners of the ship for the voyage; and 
the cases of New bery  v. C o lv in , M a jo r  v. W hite, 
M arg u a n d  v. B anner, and Schuster v, M ‘K e lla r ,  
{u b i sup.) were relied upon, and it was argued 
from thence that the master became the agent of 
the charterers for arranging all matters relating 
to the carrying or not carrying on the goods, even 
to the extent of selling them, if necessary. But 
it  appears to me that the very terms of the charter- 
party in this case are against any such liability on 
the part of the charterers; for the responsibility 
of the master and owners “ to all whom it may 
concern” for proper attention to the cargo is ex
pressly reserved by the charter-party, and it is 
provided that the charterers’ responsibility under 
it, except for freight, shall cease on the vessel 
being loaded.

Suoh being my opinion as to the relation created

[O.P. Div.

between the plaintiffs and the defendants in this 
case, it becomes unnecessary to consider the ques
tion whether the sale, being within the general 
scope of the master’s authority, was binding on 
the shipowners. The defendants, in my opinion, 
never agreed to occupy the position of shipowners 
so as to be responsible for the master’s acts after 
the ship had sailed and before the completion of 
the voyage, but left the plaintiff’s rights to be 
wholly regulated by the bills of lading, except in 
the particulars above explained.

I  therefore give judgment for the defendants.
Judgm ent f o r  the defendants.

Solicitors for the plaintiffs, P a rk e r  and Go.
Solicitors for the defendants, H olla r,is , Son, and 

Coward.

F r id a y ,  M a y  2, 1879.
(Before D enman and L indley, JJ.)

M orteo and another (apps.) v. J ulian (resp.).
APPEAL FROM INFERIOR COURT.

“ P ilo tage  dues ” — P ilo t  ca rrie d  out to sea—Com
pensation f o r  de tention— N o t recoverable f ro m  
s h ip ’s broleei— The M erchant S h ip p in g  A c t 1854 
(17 8p 18 Viet. c. 104), ss. 357, 363.

The M erchan t S h ip p in g  A c t 1854 provides f o r  the 
“ righ ts , p riv ileges, and rem unera tion  o f  p ilo ts .”  
U nder th is  heading is  a  p ro v is ion  {sect. 357), th a t 
every p ilo t  w ith o u t h is consent taken out to sea 
beyond the p ilo tage lim its  “ sh a ll be entitled, over 
and  above his pilotage, to the sum o f  10s. 6d. 
a d a y ; *’ and another (sect. 363), th a t a  sh ip ’s 
broker a t the p o rt where the services o f  a  q u a lif ie d  
p ilo t are obtained, s h a ll be liab le  to p a y  “ pilo tage  
dues ”  fo r  her.

H e ld , tha t the sum o f  10s. Gd. a day due to a  p i lo t  
who had been ca rried  out to sea, under sect. 357, 
was no t a p ilo tage  due under sect. 363, a nd  could  
not, therefore, be recovered f ro m  the sh ip 's  broker.

S p e c ia l  c a s e  stated by justices for the borough 
of Cardiff under 20 & 21 Viet. c. 43.

The appellants, Messrs. Morteo and Penco, are 
a firm of shipbrokers at Cardiff, and the respondent 
is David Julian, a Bristol Channel licensed pilot.

In  the month of December last, the master of 
the Genoese vessel Voltre  being about to proceed 
with the vessel from Cardiff to Genoa, employed 
the respondent to pilot the Voltre  from Cardiff 
docks as far as Lundy Island.

The respondent piloted the vessel first from 
Cardiff to Penarth Roads, and thence as far as 
Lundy Island.

The respondent did not leave the V oltre  when 
she arrived off Lundy Island, which is the ex
tremity of the limits of the Bristol Channel pilot
age district, but the master of the Voltre, against 
the will of the respondent, took him to sea beyond 
such limits, and eventually landed him at Genoa 
in Italy.

A t Genoa the master of the V oltre  paid the 
respondent the pilotage dues for piloting the Voltre  
from Cardiff outwards to Lundy Island, and also 
paid him a reasonable sum for his travelling ex
penses from Genoa back to Cardiff.

The respondent claimed from the master of the 
V oltre  when at Genoa compensation for his de
tention on board the vessel from the time she 
passed Lundy Island until his arrival back at 
Cardiff but this he was not paid.
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The appellants acted as brokers for the Voltre  
when the vessel was at Cardiff in December, and 
they paid the pilotage inwards and the vessel’s 
dock dues incurred at Cardiff.

The time which elapsed from the time the vessel 
left Lundy Island as aforesaid, until the re
spondent returned to Cardiff from Genoa was 
fifty-two days.

The respondent instituted proceedings before 
the justices at Cardiff, and claimed an allowance 
for the fifty-two days under the provisions of sect. 
357 of the Merchant Shipping Act 1854 (17 &  18 
Yict. c. 104), 271. 6s., being at the rate of 10s. 6d, 
per day.

The respondent claimed the said sum against 
the appellant under sect. 363 of the said Act.

The respondent, before commencing proceedings 
against the appellants, gave them the notice re
quired to be given by sect. 363 of the said Act.

I t  was submitted for the appellants that the al
lowance claimed by the respondent was in the 
nature of compensation due to the pilot for the 
fifty-two days during which he was detained out
side the pilotage district not acting as pilot, and 
that this and his reasonable travelling expenses, 
though recoverable from the master and owners 
of the V oltre  under sect. 357 of the said Act. were 
not recoverable from the apellants (under sect. 
363 of the said Act), and that the appellants were 
only liable under the provisions of sect. 363 of the 
«aid Act for pilotage outwards from Cardiff to the 
extremity of the Bristol Channel pilotage dis
trict.

We, the said justices,looking at the words which 
occur in the said 357th section, that the pilot 
should be entitled over and above his pilotage to 
the allowance for enforced detention; looking also 
to the general scope of the 357th and 363rd and 
364th sections, were of opinion that the said allow
ance was of the nature of pilotage dues, and that 
the same remedy was intended by the Act to be 
given to the pilot for the recovery of both.

An order was according made for the payment 
by the appellants of the amount claimed by the 
respondent.

The question for the opinion of the court is : 
Whether the said allowance for detention is re
coverable in the same manner as pilotage dues 
under sect. 363, against the agents of the ship.

I f  the court should be of opinion that the same is 
recoverable, then the order made by the justices is 
to stand; if  otherwise, the same is to be quashed.

17 & 18 Yict. c. 104 (Merchant Shipping Act 
1854), Part V ., s. 357, is as follows:

No pilot, except under circumstances of unavoidable 
necessity, shall, without his consent, be taken to sea, or 
beyond the lim its for which he is licensed, in any ship 
whatever; and every pilot so taken under circumstances 
of unavoidable necessity or without his consent, shall be 
entitled, over and above his pilotage, to the sum of ten 
shillings and sixpenoe per day, to be computed from and 
inclusive of the day on which such ship passes the lim it 
to winch he was engaged to pilot her np to, and inclusive 
° f the day of his being returned in the said ship to the 
place where he was taken on board, or np to and inclu
sive of such day as w ill allow him, if  discharged from 
the ship, sufficient time to return thereto, and in such 
last-mentioned case he shall be entitled to his reasonable 
travelling expenses.

Sect. 363:
The following persons shall be liable to pay pilotage 

dues for any ship for whioh the services of a qualified 
pilot are obtained (that is to say), the owner or master, 
dr such consignees or agents thereof as have paid or

[C.P. Div.

made themselves liab le  to  pay any o tbor charge on ac
count o f such ship in  the p o rt o f her a rr iv a l o r discharge, 
as to  pilo tage inw ards, and in  the  p o rt fro m  w hich she 
clears ou t as to p ilotage o u tw a rd s : and in  de fau lt o f pay
m ent such pilo tage dues may be recovered in  the same 
manner as penalties o f the  like  am ount m ay be recovered 
b y  v ir tu e  o f th is  A c t ; b u t such recovery sha ll n o t take 
place u n t i l  a previous demand thereof has been made in  
w rit in g , and the dues demanded have remained unpaid 
fo r  seven days a fte r the tim e  of snch demand being made.

By sect. 518, penalties not exceeding 100Z. are 
recoverable by summary proceedings before two 
or more justices.

Clarlcson for the appellants.—The question is 
whether this amount of 27Z. 6s. is recoverable as a 
pilotage due. Wbat is a pilotage due ?  ̂Surely 
payment for pilotage. This is not a claim in 
respect of any services rendered. [He was stopped 
by the Court. ^

M ilw a rd , Q.C. for the respondent.—The Mer
chant Shipping Act, 1854, is divided into various 
heads. Part Y . is wholly confined to “ pilotage.” 
“ Bights, privileges, and remuneration of pilots ” 
is the heading of the group of sections in question. 
Taking into consideration that his services are 
compulsory, they provide for the adequate pay
ment of them. No doubt, the payment for out
door pilotage may vary very considerably, accord
ing to the distance that the captain chooses to 
take the pilot. But the broker in Cardiff must 
know that he is liable for a very uncertain sum ; he 
knows thoroughly well the risk that he is running, 
whereas the pilot has no choice. The term 
“ pilotage dues ” means something more than 
mere tolls for pilotage. This sum is part of what 
is due under the contract of pilotage and for the 
performance of the duty cast on the pilot by 
statute. I f  the pilot- has not this remedy, he is 
without remedy in this country. The object of sect. 
363 was to provide for the probability of outgoing 
ships breaking the law. Enacting, as it  does, 
that the broker who is at home shall be liable to 
pay the pilot pilotage dues, why should not 
pilotage dues include all that the pilot is entitled 
to receive from the master of the ship on which he 
was engaged.

D enman , J.—I  think that the magistrates in 
this case have put too large a construction on the 
words “ pilotage dues.” I  thought at first that 
the case found that pilotage services had been 
performed in respect of the sum claimed; but 
that is not so. I  do not think we are entitled to 
stretch these words “ pilotage dues, so as to in
clude the allowance for detention. We think that 
the words “ pilotage dues'” do not include the 
charge of 10s. 6d. a day for carrying the pilot 
beyond the pilotage district. The case lies within 
a very small compass. Take the clauses one by 
one. First, there is a certain rate to be paid, ac
cording to the scale of the particular port, to the 
pilot for pilotage in certain parts of the sea. Then, 
if he is carried on, sect. 357 comes into play. 
That is as follows : [reads it, vide  sup.] I t  does not 
say there that the pilot shall be entitled to this 
payment as “ pilotage d u e s i t  does not speak of 
it as a pilotage due, but says “ over and above his 
pilotage,” which is equivalent to over and above 
his “ pilotage dues.” Then sect. 358 provides that 
“ Any qualified pilot demanding or receiving, and 
also any master, offering or paying to any pilot, 
any other rate in respect of pilotage services, 
whether greater or less, than the rate for the time

M orteo  a n d  a n o t h e r  (apps.) v. J u l ia n  (reap.).
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being demandable by law, shall for each offence,” 
&c. Mr. Milward admits that the amount sought 
to be recovered here is not in respect of pilotage 
services. Then there is sect. 363, which says: 
[reads it. vide sup.'] Looking at the intention of that 
section, it does not appear tome probable that the 
legislature intended the broker to be liable to 
make this payment; it must be quite indefinite, 
it may be very large, and the broker might be 
very much out of pocket if he paid it. Then by 
sect. 380, and the following sections, the words 
“ pilotage dues,” are frequently used as equivalent 
to rates of pilotage. No doubt, those sections 
only apply to Trinity House pilots, but they show 
the sense in which the words are used. I  am 
unable to agree with the magistrates that this 
claim is payable by the broker, not being able to 
briDg it within the words “ pilotage dues.”

L indley, J.—I  am of the same opinion. This 
Act of Parliament throws upon those who call upon 
the broker to pay, the necessity of making out his 
liability: the onus is on them. Now, when we 
look at sect. 363, it says : [reads it vide sup.] Now, 
p r im a  fa c ie , “ pilotage dues ” would mean payment 
for pilotage services; and in the Act the words

pilotage dues ” are used as synonymous with 
pilotage rates and pilotage: [seesect. 333, sub-Bect. 
5; sect. 350 ; and the group of sections, beginning 
with sect. 380, and headed “Bates of Pilotage.” I t  is 
perfectly true that by sect. 357 the pilot is entitled, 
if carried out to sea, to a certain sum for detention. 
But it is not said that that is to be pilotage due. 
And, although I  feel the force of Mr. Milward’s 
argument that it is very desirable that a pilot 
should be able to recover these expenses in this 
country, I  cannot see my way to holding that the 
Legislature intended to make them recoverable 
from the broker.

A p p e a l a llowed w ith  costs. Leave to appeal 
granted.

Solicitors for the appellants, Ing ledew , Ince, and 
O reening, agents for Ing ledew , Ince, and Vachell, 
Cardiff.

Solicitors for the respondent, W illiam so n , H i l l ,  
and Co., agents for E . B e rn a rd  Reece, Cardiff.

HO U SE OP LOHDS.
Eeported by C. E. M a ld e n , Esq., Barrister-at-Law.

J u ly  15,18, and  31, 1879.
(Before the L ord Chancellor (Cairns), Lords
H atherley, O’H agan, Blackburn and Gordon.)

A itchison and another v. L or.se.
o n  APPEAL FROM THE COURT of  APPEAL IN  ENGLAND.

M a rin e  insurance— P a r t ia l loss— Cost o f  repa irs— 
Allo ivance  o f  one-th ird  new fo r  o ld— S u in g  and  
la b o u rin g  clause— Salvage expenses.

A  po licy  o f  m a rin e  insurance is  not a  perfect con
tra c t o f  in d e m n ity , but m ust be taken w ith  
ce rta in  well-established qua lifica tions, w hich m ust 
be app lied , even i f  the assured thereby receives 
more than  a perfect in d e m n ity .

A n  assured, whose ship is  damaged, is  not bound to 
c la im  f o r  a  to ta l loss where re p a ir  is  practicable, 
but m ay re p a ir  her, and  even where her value  
when repa ired is  less than  the cost o f  rep a ir, m ay  
recover fro m  the assurers th e ir  p ropo rtion  o f  the 
reasonable cost o f  re p a ir  less o n e -th ird  new  
f o r  o ld, a lthough  such p ro p o r tio n  exceed the

[H . of L.

am ount the assurers w ou ld  be liab le  f o r  i f  they 
p a id  f o r  a  to ta l loss.

U nder the sue and  labou r clause in  a  p o lic y  o f  
insurance, the assured m ay recover expenses 
in cu rre d  by themselves o r th e ir  agents f o r  the 
h ire  o f  persons expressly engaged by them to avert 
loss to the insu re rs , but cannot recover money 
p a id  to salvors g iv in g  assistance to the ship to  
save her f ro m  pe rils  o f  the seas, such salvors no t 
being agents o f  the assured, and having  no con
tra c t w ith  the assured, but a cq u irin g  a lie n  on the 
ship by the la w  m aritim e .

A  c la im  fo r  salvage is recoverable d ire c tly  as a loss 
by the p e r il in su re d  aga inst, and the und erw rite rs  
are not liab le  in  respect thereof beyond the am ount 
insured .

The appellants  insu red  the respondent f o r  12O0Z. 
upon a ship va lued a t 26001. The po licy  con- 
ta ined  the u sua l su ing  and la b o u rin g  clause. The 
ship suffered damage f ro m  p e rils  o f  the sea, and  
was brought in to  p o rt by salvors not h ired  by the 
assurred but having and enforc ing a c la im  aga inst 
the sh ip  by the la w  m aritim e . The owner elected 
to re p a ir , and  the resu lt o f  the repa irs  was to 
make the ship, w h ich  w as an  o ld  one, more 
va luab le  than  she had been a t the tim e o f  the 
insurance.

H e ld  (a ffirm ing  the ju d g m e n t o f the cou rt below), 
th a t the measure o f  the loss was the cost o f  the 
repa irs , w ith  the u sua l a llowance o f  one -th ird  
new f o r  o ld ;  an d  th a t consequently the assured 
was en titled  to recover u p  to the f u l l  am ount 
insured  fo r ,  though i t  m igh t be more th a n  the 
am ount payable on a  to ta l loss w ith  benefit o f  
salvage.

H e ld , fu r th e r  (reversing the ju d g m e n t o f the court 
below), tha t the assured cou ld  no t recover, under 
the su ing and  labou rin g  clause, a  p ropo rtion  o f  
the salvage expenses in  a d d itio n  to the am ount 
f o r  w h ich the p o lic y  was u n d e rw ritte n .

T his was an action brought by the respondent 
against the appellants, on a policy of insurance, 
to recover the cost of the injuries sustained by his 
ship the C rim ea  from perils o f  the sea.

In  Sept. 1872 the plaintiff effected a policy on 
his ship, which was valued at 26001., for 12001., for 
a voyage out and home from the Clyde to Quebec 
or St. John’s, and thence to any port in the United1 
Kingdom. The policy contained the usual suing 
and labouring clause. On the homeward voyage, 
in Jan. 1873, the ship met with heavy weather, 
and was towed into Queenstown by the steamship 
Texas in a waterlogged condition. The Admiralty 
Court of Ireland awarded the Texas 8001. for this 
service.

The value of the C rim ea  in her then condition 
was Btated to be 998Z., and the cargo was worth 
between 30001. and 40001. The ship, which was 
fifteen or sixteen years old, was repaired under 
contract for 2982Z., and was thus made of greater 
value than she had been at the commencement of 
the voyage.

The plaintiff claimed 17071. as the amount due 
from the defendants, but they contended that they 
were not liable for more than a total loss with 
beneBt of salvage, deducting from that the ship’s 
proportion of salvage and general average, and 
they paid 1080Z. into court. A  special case was 
stated, which was argued in the Queen’s Bench 
Division before Mellor and Lnsh, JJ., who gave 
judgment for the plaintiff for the sum of 1201.

A itchison and another v. L ohre.
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beyond the amount paid into court, as reported in 
3 Asp. Mar. Law Cas. 445, L. Rep. 2 Q. B. D ir. 
501, and 36 L. T . Rep. N.S. 794, where the special 
case is set out in full.

Both parties appealed, and the Court of Appeal 
(Bramwell, Brett, and Cotton, L, JJ.) affirmed the 
judgment of the Queen’s Bench Division on the 
main question; but held also, reversing the 
Queen’s Bench Division upon this point, that the 
plaintiff was entitled to recover a proportion of 
the salvage expenses under the suing and labour
ing clause in addition to the amount for which the 
policy was underwritten, as reported ante p. I I ,  
and in L. Rep. 3 Q. B. Div. 558, and 38 L. T. Rep. 
N.S. 802.

This appeal was then brought.
B e n ja m in , Q.C. and J , C. M atthew  appeared for 

the appellants, and contended that there could not 
be a loss on a single policy beyond the amount 
insured, else it ceases to be an indemnity, and 
becomes a source of profit, whereas an insurance 
can only be an indemnity. I f  the plaintiS is 
right, particular average may exceed a total loss. 
The rule of “ one-third new for old ” is perfectly 
sound if not stretched unduly. What was done 
to the ship in this case, though no doubt rightly 
done, was in fact not repairing, but rebuilding. 
The plaintiff cannot recover more than the pro
portion of 2600L, which he would have lost if not 
insured. On the question of salvage the judg
ment of Lush, J. is in accordance with the 
authorities, but that of the Court of Appeal is not. 
The expenses of salvage do not come under the 
“ suing and labouring clause,” but are an inde
pendent part of the loss sustained. A  salvor is a 
person who voluntarily comes in and assists. They 
cited

Phillips on Insurance, sects. 1551,1716, 1743;
Kidston v. The Empire Marine Insurance Company 

L. Rop. 15 C. P. 535 ; 15 L. T. Rep. N. S. 12 ; 
affirmed in the Exchequer Chamber, L. Rep. 2 
C. P. 357 ; 16 L. T. Rep. N. S. 119 ; 3 Mar. Law 
Cas. 0 . S. 400, 468 ;

Arnould on Insurance p. 1004, 5th ed.;
Emerigon, chap. 1, sect. 4.

Cohen, Q.C. and H o lla m s , who appeared for the 
respondents, were requested by the House to con
fine themselves to the question of salvage, as to 
which they argued that the assured could recover 
under the “ suing and labouring clause ” or not, 
at his election. They cited Arnould on Insurance, 
p. 778, 5tb ed.; Phillips on Insurance, sect. 1742 ; 
and the American case B a rk e r  v. The Phcenix 
In su rance  C om pany (8 Johnson 307) there referred 
to, and also the judgment of Willes, J. in K id s to n  
v. The E m p ire  M a r in e  Insu rance  C om pany (u b i 
sup.).

A t the conclusion of the arguments their Lord
ships took time to consider their judgment.

J u ly  31.—Their Lordships gave judgment as 
follows:—

Lord B lackburn.—My Lords, in this case 
the respondent insured 12001. on a ship, the 
C rim ea, valued in the policy at 26001., with the 
appellants’ company on a voyage out and home 
from the Clyde to St. John’s. The policy was 
against all the usual perils, and contained the 
usual suing and labouringclause. The appellants 
paid into court 10801., being at the rate of 90 per 
cent, on 12001., and the question was whether, 
under the circumstances stated in a special case, 
this sum was sufficient, or, if not, how much more 1

the plaintiff below (the respondent) was entitled 
to recover. The Queen’s Bench Division was of 
opinion that the amount recoverable was 12001., or 
100 per cent., and gave judgment for 1201. Both 
sides appealed, and the Court of Appeal was of 
opinion that the sum recoverable was 100 per 
cent, in respect of the direct damages to the ship, 
and a further percentage in respect of the salvage 
and general average charges. The record was so 
imperfectly drawn up that it does not appear on 
it what was this further percentage. The counsel 
at the Bar of this House agreed that if the judg
ment of the Court of Appeal was affirmed, that 
percentage should be some rate which they agreed 
on between themselves. Some anxiety was ex
pressed lest it should be supposed that in sanc
tioning this agreement this House determined 
some question of principle which was given up 
by one side or the other as of no practical import
ance in this case, though it might be of importance 
in other cases. The House certainly determined 
no such point, and indeed was never informed 
what this point was.

I t  appears from the statements in the case 
that the C rim ea  on the voyage home during 
the month of Jan. 1873 encountered a succes
sion of stormy weather, and in consequence 
of the perils of the seas great damage was 
done to her, and she was reduced to a leaky and 
water-logged condition. I t  appears, incidentally, 
that some general average had arisen, for a pro
portion of which the ship was liable. The case 
then states that “ on the 30th Jan., the ship being 
then in great danger of being completely lost, 
and being without fresh water or provisions and 
in a helpless condition, and not capable of being 
navigated, those on board of her sighted the 
steamship Texas, which ultimately took her in 
tow, without any agreement being come to as to 
remuneration for the service, and took her into 
Queenstown, and on or before the 11th March she 
was placed in safety near the wharf of the Vic
toria Dry Dock Company.”

I t  may be as well here to point out that the 
liability of the articles saved to contribute pro
portionately with the rest to general average 
and salvage in no way depends on the policy 
of insurance. I t  is a consequence of the penis 
of the sea first imposed as regards general 
average by the Rhodian law many centuries 
before insurance was known at all, and, as 
regards salvage, by the maritime law, not so early, 
but, at least, long before any policies of insurance 
in the present form were thought of. No claim 
for remuneration from the owner is given by the 
common law to those who preserve goods on 
shore, unless they interfered at the request of the 
owner: (N icholson  v. Chapm an, 2 H . B. 254) 
There Eyre, C.J., in delivering the considered 
iudgment of the court, says that in respect of 
salvage “ the laws of all civilised nations, the 
laws of Oleron, and our own laws in particular, 
have provided that a recompense is due for the 
saving, and our law has also provided that this 
recompense should be a lien on the goods which 
have been saved. Goods carried by sea are neces
sarily and unavoidably exposed to the perils 
which storms, tempests, and accidents (far beyond 
the reach of human foresight to prevent) are 
hourly creating, and against which it  too often 
hapDens that the greatest diligence and the most 
strenuous exertions of the mariner cannot protect
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them. When goods are thus in imminent danger 
of being lost, it is most frequently at the hazard 
of the lives of those who save them that they are 
saved. Principles of public policy dictate to 
civilised and commercial countries, not only the 
propriety, but even the absolute necessity, of 
establishing a liberal recompense for the encour- 
ragement of those who engage in so dangerous a 
service. Such are the grounds upon which sal
vage stands ; they are recognised by Holt, C.J. in 
H a r t fo r t  v. Jones (1 Lord Ray, 393).”

The C rim ea  had been before these disasters worth 
30001.; as she then lay in a damaged condition she 
was of the value of 998Z. The damaged ship was 
liable to make good her proportion of the general 
average and of the salvage incurred for the pre
servation of the ship, freight, and cargo, and that 
proportion of the two taken together amounted 
to 519Z. Os. Id. I  think it convenient to pause 
here and inquire what would have been the loss 
to an uninsured owner from the perils of the seas 
under such circumstances. I f  such an uninsured 
owner chose to sell the hull as she lay, his position 
would be this: He would lose the value of the 
ship—3000Z. He would receive 9981., the value of 
the hull, less 519Z., the amount of general average 
and salvage which was a charge on the hull, or 
479Z., and his loss would be 2521Z. And if the 
hull had been so damaged that to repair her 
would have cost more than she would, when 
repaired, have been worth, the prudent shipowner 
would have taken this course. But, in fact, he 
not only could, but did repair her, and by an out
lay of about 5600Z. (part of which, about 1200Z., was 
for now work) he made the ship worth about 
7000Z.; and then (still assuming him to be unin
sured) his position would have been this : original 
value of ship, 3000Z.; salvage and average, 519Z.; 
expenditure, 5600Z.; total, 9119Z.; value of repaired 
ship, 7000Z.; loss, 2119Z.; to which are to be added 
some particular charges amounting to apparently 
235Z., bringing the loss up to 2354Z.

The contract of insurance is a contract of indem
nity, and, if it could be worked out as a perfect in
demnity it would follow that 90 per cent., the sum 
paid into court, which on 3000Z. amounts to 2700Z., 
was more than sufficient. But, as was said in the 
opinion of the judges in I r v in g  v. M a n n in g  (1 H. 
of L. Cas. 287), a policy of insurance is not a perfect 
contract of indemnity. I t  must be taken with 
some qualifications. One of those is commonly 
expressed as the allowance of one-third new for 
old, and it is on the application of that to the pre
sent case that the first question arises. The 
owner of an insured ship which is so damaged 
that, though it is capable of repair, the expense 
of repairing her will exceed her value, may treat 
the ship as totally lost, and recover a total loss, 
the underwriters who pay that total loss being 
entitled to all that is saved. The assured is not 
even then bound to do so; but if the ship can be 
practically repaired within the meaning of the 
phrase as explained by Maule, J. in Moss v. S m ith  
(9 C. B. 94), the assured has the option not t 
treat it as a total loss ; and on the figures stated 
in the special case the respondent here had that 
option. He may repair the damage done by the 
peril insured against, and if he does so the damage 
would in general be what would be the reasonable 
cost of making her as good as she was before. 
The actual outlay on the repairs, if bona fid e  made, 
would be strong evidence what the reasonable

cost was, and if the ship was by that outlay made 
more valuable than she was before the accident, 
which would generally be the case with an old 
ship, there should be an allowance for this in
creased value. I t  is obvious that, applying this, 
there would be great room for disputes and litiga
tion on the adjustment in every case where 
repairs were executed, whether the repairs were 
extensive or not. In  the present case, where 
the ship was fifteen or sixteen years old and the 
damage wa3 extensive, it is probable, as is said in 
the judgment of the Queen’s Bench Division, that 
the extent to which she was benefited by having 
new materials instead of old was much more than 
one-third of the expenditure. Probably two-thirds 
might be nearer the fact. But I  think it is clearly 
established by long course of practice and many 
decisions that, for the purpose of avoiding the 
expense of litigation, a custom of trade has arisen 
which, though not written in the policy, is im
plied in it.

The parties to a policy of insurance on a 
ship tacitly agree that, in case of repairs, fairly 
executed to replace damage occasioned by one 
of the underwriters’ perils to a ship of the 
age and character to which the custom applies, 
the loss shall be estimated at two-thirds of the 
cost of the repairs, neither more nor less. I t  is 
self-evident that this can very seldom be the 
accurate measure of the loss. In  most cases the 
rule operates favourably for the underwriter, as 
the shipowner in spending money on repairs 
seldom benefits his ship to the extent of one- 
third, and in such cases the payment of the sum 
so fixed by custom falls short of a perfect in
demnity. In  some cases, and this is one, the 
benefit to the ship exceeds one-third, and there 
the assured receivesmore than a perfect indemnity. 
But if  it were lawful to open the question and 
depart from the rule in any case, the whole object 
of it, which is to avoid litigation and expense, 
would be frustrated. No authority has been cited, 
and, as far as my knowledge goes, no authority 
exists, for any qualification of the general rule 
which would take this case out of it. I f  the rule 
applies, two-thirds of the expense of repairing the 
sea damage are to be charged to the ship. The 
expenses of making additions to the ship are not, 
of course, to be charged ; they are not in any way 
a consequence of the perils of the sea. The arbi
trator has found that the expense to which the 
rule is applicable were 4414Z. 18s. lid . This 
finding is binding. Now, two-thirds of this sum 
is, in round numbers, 2943Z., or very nearly 100 
ner cent, on 3000Z. According to the finding in 
paragraph 16, there are other particular charges 
on the ship, the nature of which is not stated, 
which bring the loss up to 3178Z. 11s. 7d.t which 
is more than 100 per cent.; and if the salvage 
and general expenses are added, the loss will 
be very considerably more than 10 per cent. In  
Phillips on Insurance, sect. 1743, that very expe
rienced author finds great fault with the decision 
of the Court of Common Pleas in Le  C hem inant 
v. Pearson (4 Taunt. 367) (so long ago as 1812), 
that more than the subscribed amount may be 
recovered where there are successive losses, which 
he seems to think can only be supported on the 
ground of inveterate practice. No question, how
ever, of that kind arises here, for this is a case 
of one single Iobs ; and he says, “ The liability of 
insurers in a single loss is, without- question,
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limited to the amount insured, and the expense 
of suing,” &o. No authority in contradiction to 
this was cited, and I  am not aware of any; and 
the position thus laid down in Phillips was adopted 
by both the courts below, who consequently 
limited the amount recoverable under the policy, 
as far as it related to the indemnity for the under
writers’ perils, to 100 per cent, or in this case 
1200?., or 120Z. beyond the amount paid into court.
I  think it clear that they were right both in going 
so far, and also (whioh I  think was scarcely con
tested at the bar) in not going further.

On this, the first question, on which both the 
courts were agreed, the judgment below should 
be affirmed. B ut there is a second point on which 
the courts below differed.

The policy contains the usual clause as to 
suing and labouring. The Queen’s Bench Divi
sion were of opinion that the salvage or general 
average expenses described in the case did 
not come within that clause. The Court of 
Appeal were of a different opinion. In  the judg
ment delivered by Brett, L.J., it  is said that the 
general construction of the clause is “ that if by 
perils insured against the subject-matter of in
surance is brought into such danger that without 
u n u s u a l o r e x tra o rd in a ry  labour and expense, a 
loss will very probably fall on the underwriters, 
and if the assured or his agents or servants exert 
u n u sua l o r e x tra o rd in a ry  labour, or if the assured 
is made liable to u n u sua l o r e x tra o rd in a ry  expense 
in or for efforts to avert a loss, which, if  it occurs, 
will fall on the underwriters, then each [under
writer,” &c. Now if the part of this which is 
above emphasised is correct, there can be no 
question that both salvage and general average are 
unusual expenses, to which the assured have be
come liable in consequence of efforts to avert a 
loss. And such seems to be the opinion of the 
editor of the last edition of Arnould on Insurance, 
who (2 Arnould, p. 778, 5th edit.) says that 
salvage “ is recoverable from him in virtue of an 
express clause in the policy inserted for such a 
case, and known as the Bue-and-labour clause; ” 
but for that position he cites no authority, and 
though the Court of Appeal in this case say that 
they agree with him, I  am unable to do so. W ith  
great deference to the judges of the Court of 
Appeal, I  think that general average and salvage 
do not come within either the words or the object 
of the suing and labouring clause, and that there 
is no authority for saying that they do. The words 
of the clause are that in case of any misfortune 
it “ shall be lawful for the assured, their factors, 
servants, and assigns, to sue, labour, and travel, 
for, in, and about the defence, safeguard, and 
recovery of “ the subject of insurance,” without 
prejudice to this insurance, to the charges whereof 
we, the insurers, will contribute.” The object 
of this is to encourage and induce the assured 
to exert themselves, and therefore the insurers 
bind themselves to pay in proportion any expense 
reasonably incurred. I t  is all one whether the 
labour is by the assured or their agents them
selves, or by persons whom they have hired for 
the purpose; but the object is to encourage 
exertion on the part of the assured, not to provide 
an additional remedy for the recovery from the 
insurers of indemnity for a loss which is, by the 
maritime law, a consequence of the peril.

In  some cases the agents of the insured hire 
persons to render services on the terms that they

shall be paid for their work and labour, and thus 
obviate the necessity of incurring the much heavier 
charge which would be incurred if the same 
services were rendered by salvors, who are to be 
paid nothing in case of failure, and a large 
remuneration, proportionate to the value of what 
is saved, in the event of success. I  do not say 
that such hire may not come within the suing and 
labouring clause; but that is not this case.

The owners of the Texas did the labour here, 
not as agents of the assured, and to be paid 
by them wages for their labour, but as salvors 
acting on the maritime law, which, as explained 
by Byre, 0.1., in N icho lson  v. C hapm an (u b i 
sup.), gives them a claim against the property 
saved by their exertions, and a lien on it, 
and that quite irrespective of whether there 
is an insurance or not, or whether, if there be a 
policy of insurance, it contains the suing and 
labouring clause or not. The amount of such 
salvage occasioned by a peril has always been 
recovered without dispute under  ̂an averment 
that there was a loss by that peril (see C a ry  v. 
K in g , Oas. temp. Hardwicke, 304) ;  and I  have 
not been able to find any case in which it was 
recovered under a count for suing and labouring. 
I  do not much rely on this, for it is very likely 
that such counts often were in the declaration, 
and that therefore no inquiry was made whether 
the loss was recoverable under one count or 
another; but at least there is no authority for the 
proposition that salvage properly so-called was 
recoverable under that count.

There have been very few cases in our courts 
in which it has been necessary to discuss the 
nature of the suing and labouring clause; 
K id s to n  v. The E m p ire  M a r in e  Insu rance  Com
p any  (u b i sup.) is, I  think, tne only one in 
which there has been a recovery under it. There, 
however, all the extra labour was directly 
and voluntarily employed by the agents of the 
assured, and the charges were paid by them 
in consequence of this employment. In  the 
very able and elaborate judgment of WiUes, J. 
not a word can be found to countenance the ex
tension of the construction of the clause beyond 
what seems to roe both its language and its ob
ject, and except the passage introduced for the 
'first time into Arnould by the present editor, 1 
can find nothing in any text book tending to 
support it. (a)

I  therefore think that the judgment of the 
Court of Appeal should be reversed, and that

(a) I t  is assumed in this ease that the salvors made no 
agreement with the master of the Crimea, and Lord 
Blaokburn almost seema to assume that agreements are 
not made under similar circumstances I t  is a fact, 
however, that it  frequently happens th?‘  18 “
distress are towed in under agreements between their 
masters and the salvors for the payment of speoific sums 
of money. I f  suchan agreement amount to a hiring by the 
assured or their agents of persons to render services, i t  
would seem that by the above decision the sums paid under 
the agreements should be recoverable under the sue and 
labour clause in a polioy, notwithstanding the fact that 
the service rendered gives the salvors a maritime lien upon 
the ship salved. There are also cases where a master ot 
a vessel in  distress employs another vessel to tow 
his vessel into port, i t  being agreed that the amount 
of the remuneration shall be settled ashore. The view 
the court would take of such a contraot—whether they 
would treat i t  as a hiring within the sue and labour clauBe 
or as pure salvage—can hardly be predicted in the face ot 
the present decision.—E d .
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of the Queen’s Bench Division restored. As 
there are cross appeals, and neither party is com
pletely successful, I  should say that there should 
be no costs of either party, either in the Court of 
Appeal or in this House, and the respondents 
should have only the costs in the Queen’s Bench 
Division, as given by that judgment.

The L ord Chancellor (Cairns), Lords I I atuer- 
ley, O’H agan, and Gordon concurred.

Judgm ent o f the C ourt o f  Appea l, in  so f a r  as 
i t  reversed the judgm en t o f  the C ourt o f  
the Queen’s Bench D iv is io n , reversed ; and  in  
so f a r  as i t  dismissed the appeal aga inst the 
ju d g m e n t o f  the Queen’s Bench D iv is io n , 
affirm ed.

Solicitors for the appellants, W altons, B u lb , and 
W alton .

Solicitors for the respondent, H o lla m s , Son, and  
Coward.

Supreme Court of fntttate.
— ♦ —

COURT OF APFEAL.

S ITT IN G S  AT L IN C O L N ’S TNN.
Eeported by E. S. Roche, J. P. A spinaee  and F . W . R a is e s , 

EsqrB., Barristera-at-Law.

J u ly  7, 8, 10, 11, and Aug. 8, 1879.
(Before James, Brett, and Cotton, L.JJ.)

N elson v . D ahl

C h a rte r-p a rty—Construction-—Place of d ischarge—  
L ia b i l i t y  o f  charterer f o r  de lay in  u n lo a d in g — 
Damages— Custom, o f  the p o r t  o f London.

B y  a cha rte r-pa rty  i t  was provided tha t a  steamer 
belonging to the p la in tif fs  should ca rry  a cargo 
o f tim ber f ro m  the B a lt ic  “ to London  S u rrey  
C om m ercia l Docks, o r so n ea r thereto as she 
m ay safely get, and  lie  a lw ays afloat, and  
de live r the same on being p a id  fre ig h t ”  a t  
the ra te  specified, “ the cargo to be received a t 
p o r t  o f  discharge as fa s t  as steamers can de live r,”  
Sundays and  lega l ho lidays excepted. The 
S u rre y  Com m ercia l Docks are p riv a te  docks. 
Before the a rr iv a l o f  the steamer the consignees 
o f  the cargo and charterers o f  the vessel en
deavoured to secure a  place o f discharge in  the 
docks, but ow ing to th e ir  crowded state were 
unable  to do so, and  the steamer was obliged to lie  
out fo x  some tim e in  the r iv e r  a t the D eptford  
buoys, and  u lt im a te ly  discharged her cargo in to  
ligh te rs. F ro m  the evidence i t  appeared th a t she 
w o u ld  not have been adm itted  in to  the docks fo r  
several months.

A n  action was brought by the shipowners aga inst 
the charterers f o r  dem urrage fo r  the detention o f  
the vessel, a lleg ing  th a t by the custom o f  the 
B a lt ic  trade and by the terms o f  the charter- 
p a rty , i t  was the d u ty  o f  the defendants to make 
arrangem ents w ith  the dock company fo r  the re 
ception o f  the sh ip  and  discharge o f  the cargo.

Held, (a ffirm ing  the decision o f Jessel, M .B .), th a t the 
alleged custom o f  the p o rt o f London  was not 
proved, but.

H e ld  (reversing the decision o f  the M .R .), th a t on 
the true  construction o f the cha rte r-pa rty , t he second 
a lte rna tive  came in to  operation, tha t, as the

crowded state o f  the docks was a n  obstruction  so 
perm anent as to make i t  com m ercia lly im possible  
f o r  e ither p la in t i f f  o r defendant to w a it  f o r  its  
rem oval, the vessel m igh t de liver “ so near thereto 
as she m ay safely get,”  and th a t the voyage was 
a t an end when the vessel took up her position  a t 
the D eptford  buoys an d  was ready to discharge 
her cargo, and  the l ia b i l i t y  o f the charterers com
menced f ro m  th a t date.

A n  in q u iry  was directed as to the am ount o f  
damages.

T his was an appeal by the p la in tiffs  from  a de
cision of the Master of the Bolls.

On the 21st Juno 1877 a charter-party was 
entered into between Mesrs. Nelson, Donkin, 
and Co , shipowners, the plaintiffs, and Messrs.
B. H. Dahl and Co., merchants, of London, the 
defendants, by which it was agreed that a steamer, 
called the B u x in e , belonging to the plaintiffs, 
should go to Sodeshamm, in Sweden, and there 
take on board a cargo of “ deals ” for the de
fendants, and “ proceed to London Surrey Com
mercial Docks, or so near thereunto as she may 
safely get, and lie always afloat, and deliver the 
same on being paid freight ” at a specified rate, 
“ the cargo to be supplied to steamer at port of 
loading as fast as she can take the same on board, 
Sundays and legal holidays excepted, and to be 
received at poit of discharge aB fast as steamer 
can deliver, as above.’ Before the ship arrived in 
the Thames, the defendants endeavoured to pro
cure a berth for her to discharge in the Surrey 
Commercial Docks, but owing to the crowded 
state of the docks they were unable to do so, and 
when she arrived she was unable to get into the 
docks, and had to lie out for some time in the 
river at the Deptford buoys. The defendants 
had obtained the promise of a berth in the Mill- 
wall Dock, but ou the refusal of the plaintiffs to 
compensate them for the difference, as they 
alleged, in the value of the timber at the two 
docks, that arrangement came to nothing, and 
eventually the cargo was discharged by lighters, 
employed by the plaintiffs, into the Surrey 
Commercial Docks. The plaintiffs brought their 
action against the charterers claiming demur
rage for the detention of the ship. The ques
tion was whether by tho terms of the charter- 
party or otherwise an obligation was imposed 
on the defendants to have a berth ready for 
the reception and discharge of the ship when she 
arrived. The plaintiffs’ case was that this obliga
tion existed by reason of the charter-party itself, 
or, if not, that it was imposed by a custom in the 
Baltic timber trade in the port of London, for the 
consignee or receiver of a cargo of timber, and 
more particularly of “ deals,” where a parti
cular dock is named in the charter-party, to make 
necessary arrangements with the dock owner for 
the reception and discharge of the ship. On 
failure of the consignee to make such arrange
ments according to the alleged custom, he would 
be liable to the shipowner for any delay. Some 
of the leading shipowners, and brokers, and 
timber merchants in the city of London were 
called on both sides to prove and disprove re
spectively the alleged custom. In  the court below,

J essel, M.B., in  g iv ing judgment, said :—
I  must read this charter-party as any other 

mercantile document, and must assume that the 
shipowner when he entered into it knew perfectly
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well the meaning of the words to deliver at the 
Surrey Commercial Docks. That dock company, 
just as all other private dock companies, is ready 
enough to receive vessels for the purpose of 
discharge if they have room. I t  may, however, 
happen that owing to a press of business a ship 
may not be able to get in for some time, and 
therefore a shipowner entering into a contract of 
this sort does so, in my opinion, on the chance of 
being able to get into the dock. That is the 
construction put on the contract independent 
of the usage, and the shipowner must not only 
take his ship outside, but must take her inside, 
and even (though it is not necessary for the 
decision here) to a berth in the dock. That is 
an obligation quite independent of the question 
whether the dock happened to be full, or even when, 
from stress of weather, and too great draught 
of water, or, it might be, from some accident to 
the dock gates, the ship is unable to get inside 
the dock. The shipowner took that risk, but then 
so did the charterer or consignee, who was for 
the time deprived of his cargo. Both parties, 
therefore, took their chance of arriving at the 
place of discharge, unless the contract is con
trolled by the custom.

Now, is there such a custom as alleged? In  
my opinion no such custom has been proved 
by the plaintiffs. I t  is a question of fact, 
and must be strictly proved. The custom 
must, moreover be notorious, so that every 
person in the trade must know of it and 
regard it as a term of any contract entered into. 
The custom must, moreover, be uniform, certain, 
and reasonable, and such an absence of these con
ditions I  have rarely seen. The practice of a 
Darned dock is only of recent introduction, and 
steamers have only since 1876 been generally used 
in the trade. I t  is therefore very unlikely that 
such a custom can have been established in 
such a short time. As to sailing vessels, which 
were in use prior to 1876, scarcely an instance 
has been proved in which such a custom has been 
really established, and where demurrage has been 
actually paid for the delay. No doubt the plain
tiffs had called witnesses who had honestly testi
fied to the existence of such a custom; but, on 
the other hand, the defendants had called merchants 
and shipowners, none of whom had ever heard of 
it, and some of whom were engaged in the largest 
transactions. In  these circumstances I  can
not say the usage was so well known, or so well 
established, as to exist as a recognised mercantile 
custom, and therefore the plaintiffs have failed to 
establish their case, and the action must be dis
missed with costs. The defendants will, of 
course, as the}7 have offered to do, pay the freight 
and all usual landing charges.

Prom this decision the plaintiffs appealed.
B e n ja m in , Q.O., C h itty , Q.C., Cohen, Q.C., and 

J . R igby, for the appellants, contended that the 
defendants had actively interfered and prevented 
the steamer from obtaining admission to the 
docks; that such obstacle to the delivery of the 
cargo at the place primarily named was to be 
considered of a permanent nature, it being one 
which could not be removed within a reasonable 
time, and that under the circumstances the vessel 
having arrived within the terms of the charter- 
party at the alternative place of discharge, the

shipowners were entitled to call upon the de
fendants to take delivery of the cargo at that 
place, a place so near to the docks as the vessel 
could safely get. On this point they referred to 

Schilizzi v. Derry, 4 E. & B. 873 ; 35 L. T. Rep. 66. 
They further contended that by the custom of the 
port of London with regard to timber ships from 
the Baltic, the charterers undertook absolutely to 
obtain admission of the vessel into the docks, and 
that, if they did not, they were liable to pay 
damages in the nature of demurrage. The follow
ing cases were also referred to :

Randall v. Lynch, 2 Camp. 352 ;
Brown v. Johnson, 10 M. & W. 331;
Thiis v. Byers, 3 Asp. Mar. Law Cas. 347; 34 L. T. 

Rep. N. S. 526 ; L. Rep. 1 Q. B. Div. 244 :
Tavscott v. Balfour, 1 Asp. Mar. Law Cas. 501; 27 

L. T. Rep. N. S. 710 ; L. Rep. 8 C. P. 46;
Ashcroft v. The Crow Orchard Colliery Company, 2 

Asp. Mar. Law Cas. 397 ; 31 L . T. Rep. N. S. 
296; L. Rep. 9 Q. B. 540.

C. Russell, Q.C., A . L . S m ith , audE. T. R e id , for 
the defendants, submitted that the vessel was not 
entitled to rely upon being so near to the named 
place of destination as she could safely get, unless 
she was prevented by some physical cause existing 
in the named place, and unless such cause was 
permanent. Here no physical cause existed in 
the docks which made them unsafe for the ship, 
and the obstruction was not of a permanent cha
racter, for the vessel might have waited her turn 
to go in. Danger to the ship was the only event 
for which the alternative clause provided, and, 
with regard to the alleged special custom of trade, 
its existence had not been proved in evidence. 
They cited

Ford v. Cotesworth, 19 L. T. Rep. N. S. 630; L. Rep. 
4 Q. B. 127; 3 Mar. Law Cas. O. S. 190, 468;

Kell v. Anderson, 10 M. & W. 498;
Brereton and others v. Chapman, 7 Bing, 559 ;
Parker v. Winlow, 29 L. T. Rep. 64; 7 E. & B. 942;
Bastifell v. Lloyd, 1 H. & Coll. 38S.

A t the conclusion of the arguments, their Lord- 
ships reserved judgment; and on the 8th Aug. 
James, L.J. shortly stated the decision to which 
they had come, though their written judgments 
were not then completed.

Subsequently the following written judgments
n t r a fO i  i io l iP P P A f l  n i l  ft tiO  t h f i  D S T tiG S  ‘

B rett, L.J .— Charter-parties, though all are as 
to the majority of the stipulations in them identi
cal and in a common form, vary in some parti
culars. The descriptions of the voyages are neces
sarily various. But they are always described or 
ascertained by describing in terms the place where 
each is to begin and the place where it is to end. 
And it is this invariable mode of ascertaining 
what the agreed voyage is, which gives the key to 
the interpretation of the charter-party as to the 
time of the accruing of the liabilities as to loading 
and unloading. I t  is not invariable that the 
voyage or voyages which the shipowner under
takes is or are the voyage or voyages on which he 
is to carry cargo; as, for instance, when he under
takes to sail to a named place and there load and 
thence proceed and carry a cargo to another named 
place. In  such case there is a voyage to the place 
of loading which the shipowner undertakes to 
make, and with regard to which he undertakes 
liabilities, but on which he carries no cargo. But 
if the charter is made at a time when the ship is 

I already at the place of lading, the only voyage
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described is tbe voyage on which the ship is to 
carry cargo. The chartered voyage is there
fore not necessarily identical with the carrying 
voyage. Charter-parties also differ in this, that 
in some of them lay days and demurrage days are 
specified, in others no mention is made of such 
days. Questions arising as to the commencement 
of the liability in respect o£ loading and unload
ing—and such is the question in this case—refer 
to (1) the rights of the shipowner with regard 
thereto; (2) his liabilities ; (3) the rights of the 
charterer; and (4) his liabilities. I  will consider 
first the rights and liabilities of both parties as to 
loading. The first right of the shipowner is the 
right of placing his ship at the disposition of the 
charterer so as to initiate the liability of the latter 
whatever it may be, to take his part as to loading. 
In  every case it seems to me that ic is a condition 
precedent to such right of the shipowner to place 
his ship at the disposition of the charterer for 
such purpose that the ship should be at the place 
named in the charter-party as the place whence 
the carrying voyage is to begin, and that the ship 
should be ready to load so far as the ship’s part of 
the operation of loading is concerned. The place 
so named may give a description of a larger space 
in several parts of which a ship may load, as a 
port or dock; or it may be the description of a 
limited space in which the ship must be in order 
to load, as a particular quay, or a particular quay 
berth, or a particular part of a port or dock. If, 
when the charter is made, the ship is already in 
the place named, the shipowner may place the 
ship at the disposition of the charterer as Boon as 
the ship is ready bo far as she is concerned, to 
load, by giving notice thereof to the charterer. I f  
the place named be of the larger description, as a 
port or dock, the notice may be given, though the 
ship is not then in the particular part of the port 
or dock in which the particular cargo is to be 
loaded; but if  the place named is of the more 
limited description, the notice cannot be given 
until the ship is at the named place, though the 
ship is in the port or dock in which the named 
place is situated. I f  the ship is not, when the 
charter-party is made, at the port or place where 
she is to load, the form of the charter-party is, 
“  That the Baid ship being at (the place where she 
then is), shall proceed, &c., to (the place named as 
the beginning of the carrying voyage), or so near 
thereto as she can safely get, and shall there load, 
&c., and proceed thence, &o.”  In  this case also 
the named place whence the carrying voyage is to 
begin, though the carrying voyage is not the 
whole chartered voyage, may, as before, describe a 
larger or a more limited space. I f  it describes a 
larger place as a port or quay, the shipowner may 
place his ship at the disposition of the charterer 
when the ship arrives at that named place, and 
so far as she is concerned is ready to load, though 
she is not then in the particular part of the port 
or dock in which the particular cargo is to be 
loaded ; but, in the absence of his right to place 
his ship only as near to the named place as she 
can safely get, which is a stipulation to be dis
cussed hereafter, he cannot place his ship at the 
disposition of the charterer, so as to initiate the 
liability of the latter as to the loading, until the 
ship is at the named place, or the place which by 
custom is considered to be intended by the name ; 
as, if a larger port be named, the usual place in it 
at which loading ships lie. I f  it describes a more

limited place, as a quay or quay berth, or a parti
cular part of a port or dock, the shipowner may 
place his ship at the disposition of the charterer 
when the ship is arrived at that place ready, so 
far as she is concerned, to load, but not until the 
ship is at that place. The further right of the 
shipowner as to the loading is, of course, his 
right to insist on the liability of the charterer, 
whatever that may be, which attaches when and 
after the ship is duly placed at his disposition. 
The liability of the shipowner as to the commence
ment of the loading depends on the particular 
form by which he has bound himself to place his 
ship at the disposition of the charterer for that 
purpose. He must do so “ with all convenient 
speed,” or “ with all possible despatch,” or “ imme
diately unless prevented by enumerated accidents,” 
or “ within a reasonable time,” according to his 
agreement in each case. I f  he fails to satisfy this 
liability an action may be maintained against him, 
as for instance, an action for a deviation in the 
preliminary voyage.

The primary right of the charterer as to the 
loading under a charter-party in ordinary terms 
seems to me to be that he cannot be under 
any liability as to loading until the ship is 
at the place named in the charter-party as 
the place whence the carrying voyage is to begin, 
and the ship is ready to load, and he, the charterer, 
has notice of both these facts; when these condi
tions are fulfilled, the liability of the charterer 
begins. The extent of that liability depends on 
the form, as to it, of the charter-party. I f  there 
be no undertaking that he will load the ship, 
at all events within a specified time, he will be 
bound to nse reasonable diligence to do his part 
towards the loading according to the terms or 
meaning of the charter-party; that is to say, 
“ with all possible despatch,” or “ with usual 
despatch,” or “ with the customary despatch of 
the port,” or “ within a reasonable time.” But 
whenever in the charter-party it  is agreed that a 
specified number of days shall be allowed for load
ing, and that it  shall be lawful for the freighter 
to detain the vessel for that purpose a further 
specified time on payment of a daily sum this con
stitutes a stipulation on the part of the freighter 
that he will not detain the ship for the purpose of 
loading beyond those two specified periods. This is 
the principle laid down in F o rd  v. Gotesworth 
(3 Mar. Law Gas. O.S. 190, 468). I f  the ship in 
such case is detained beyond the specified lay 
days, the charterer must pay demurrage or 
damages in the nature of demurrage, though the 
delay in loading has occurred from causes wholly 
beyond the charterer’s control.

The rights and liabilities of the shipowner 
and charterer as to unloading under a charter- 
party, in ordinary terms, are very much the 
same as, though they are not identical with, 
these respective rights and liabilities as to loading. 
The right of the shipowner is that the liability 
of the charterer as to his part of the joint act of 
unloading should accrue as soon as the ship is in 
the place named as that at which the carrying 
voyage is to end, and the ship is ready, so far 
as she is concerned, to unload. The shipowner, 
however, is not bound to give notice that his ship 
is so arrived and is so ready. I f  the named place 
describes, as before, a large space in several parts 
of which a ship can unload, as a port or dock, the 
shipowner’s right to have the charterer’s liability
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initiate commences as soon as the ship is arrived 
at the named place, or the place which by custom 
is considered to be intended by the name, and is 
ready, so far as the ship is concerned, to discharge, 
though she is not in the particular part of the 
port or dock in which the particular cargo is to 
be discharged. But, in the absence of his right to 
place the ship only as near to the named place as 
she can Bafely get, the shipowner’s right to have 
the charterer’s liability to unload initiate does not 
commence until the ship is in the named place. 
The liability of the shipowner as to the commence
ment of the unloading is to use all reasonable 
despatch to bring the ship to the named place 
where the carrying voyage is to end unless pre
vented by excepted perils, and when the ship is 
there arrived to have her ready with all reason
able despatch to discharge in the usual or stipu
lated manner. I f  the named place describes a 
more limited space, as a quay, &c., then the 
right of the shipowner to have the liability of 
the charterer initiate does not commence until 
the ship is at the named place, although the 
ship is in the port or dock or larger space 
in which the named place is situated. The 
primary right of the charterer as to unloading 
is similar to his primary right as to loading, 
namely, that he cannot be under any liability as 
to unloading until the ship is at the place named 
in the charter-party as the place where the carry
ing voyage is to end, and the ship is ready, so far 
as she is concerned, to discharge ; or, if the neces
sary conditions are fulfilled, he may, as a sub
stituted liability, be liable when the ship is as 
near to the named place as she can safely get. 
But when the ship is at the named place, or the 
substituted place, and is ready to discharge, the 
liability of the charterer as to the unloading com
mences. And here again the extent of his liability 
depends on the form as to it of the charter-party. 
I f  there be no undertaking that he will discharge 
the ship at all events within a specified, that is to 
say, a described time, he will be bound to use 
reasonable diligence to do his part towards the 
unloading, according to the terms or meaning of 
the charter-party. That may be “ with all possible 
despatch,” or “ with usual despatch,” or “ with 
the customary despatch of the port,” or “ within 
a reasonable time.” But if there be a stipulation 
express or implied on the part of the charterer 
that be will not detain the ship for the purpose of 
unloading beyond a specified time (and there is 
such a stipulation when lay days are allowed for 
unloading and demurrage days on payment of a 
daily sum), and if  the ship be in fact detained 
beyond the lay days after she has arrived at the 
place named for the end of the carrying voyage, 
and is there ready, so far as she is concerned, to 
unload, the charterer must pay demurrage or 
damages in the nature of demurrage, though the 
delay in unloading has occurred from causes 
wholly beyond the charterer’s control. In  either 
form of naming the place at which the voyage 
is to begin and end, it follows from the very form 
of the agreement, which fixes what the voyage is 
by naming the places at which it is to begin and 
end, that the carrying voyage does not begin until 
the ship is at the place named as the place where 
it is to begin, and the carrying voyage does not 
end until the ship is at the place named as that 
where the voyage is to end. I t  would be a con
tradiction of the whole substance of the contract

to carry on a voyage to say that the charterer is 
bound to load before the ship is at the place 
whence the goods are to be carried, or that the 
charterer is bound to receive the cargo before the 
shipowner has carried it to the end of the voyage 
for which he is paid to carry it.

These statements of the law seem to me to 
be also consistent with and to be the result 
of all the cases. In  R a n d a ll v. L yn ch  (2 
Camp. 352) the description of the carrying 
voyage was, as to the ending of it, to proceed 
direct to the said port of London, and when 
there, that is to say, at “ the London Docks,” 
to make discharge and faithful delivery of the 
said homeward cargo, &c,, and there end and 
complete both out and homeward voyages.” The 
ship arrived in “ the London Docks,” but on 
account of the crowded state of the docks was 
delayed in discharging. The first part of the 
judgment of Lord Ellenborough is : “ I  am of 
opinion that the person who hires a vessel detains 
her, if  at the end of the stipulated time he does 
not restore her to her owner. He is responsible 
for all the varied vicissitudes which may prevent 
him from doing so.” This part of the judgment 
obviously gives no intimation as to when the end 
of the stipulated time arrives. I t  only states 
what is the liability when the end arrives. But 
when lay days are allowed the end of the stipu
lated time depends on the time when the liability 
to unload commences. That time is expressed 
later in the judgment. “ When she was brought 
into the docks,” says Lord Ellenborough, “ all 
had been done which depended on the plaintiff, 
the shipowner,” That is to say, the lay days 
began when she was brought into the docks. So 
the case has always been construed. B rere ton  v. 
C hapm an  (7 Bing. 559) only decides that where a 
large port, as Wells, is named, the vessel must 
have arrived not merely at the entrance or in the 
port, but at the usual place for discharging 
vessels whieh arrive in the port to be discharged. 
K e ll v. Anderson  (10 M. &  W. 498) is to the 
same point, the named port being London. In  
B ro w n  v. Johnson (10 M. & W. 331) the charter is 
to proceed to a port in the United Kingdom, 
fifteen days for discharging and thirty days, &c., 
demurrage. The ship was afterwards ordered to 
Hull. The ship arrived in port on the 1st Feb., 
in dock on the 2nd, but did not get into a place 
of unloading in the dock until the 4th, in conse
quence of the full state of the docks. Alderson, 
B. ruled that the period from which the lay days 
was to commence was the day of her coming into 
dock, and not the coming to her berth in the dock. 
And that ruling was upheld by Lord Abinger on 
the authority, he said of R a n d a ll v. I/y n c h  (sup.) 
and B re re ton  v. C hapm an  (sup.). I t  must have 
been assumed or proved that the usual place of 
unloading all ships in the port of Hull was in a 
dock.

In  F o rd  v. Coleswcrth (3 Mar. Law Cas. 
0. S. 190, 468) the charter was that the ship 
“ shall proceed to Lima, and there, or so near 
thereto as she may safely get, deliver the 
cargo in the usual and customary manner, 
and so end the voyage.” No lay days or 
days on demurrage were named. The ship 
arrived at Callao, the port of Lima, and was ready 
to discharge. The authorities refused to allow 
the cargo to be unloaded for seven days: judg
ment for defendants. Blackburn, J. said: “ When-
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ever a party to a contract undertakes'to do some 
particular act, the performance of which depends 
entirely on himself, so that he may deyise his own 
mode of fulfilling his undertaking, and the con
tract is silent as to time, the law implies a con
tract to do it within a reasonable time under the 
circumstances. And if some unforeseen cause 
over which he has no control prevents him from 
performing what he has undertaken within that 
time, he is responsible for the damage. But 
where the act to be done is one in which both 
parties to the contract are to concur, and both 
bind themselves to the performance of it, there is 
no principle on which, in the absence of a stipula
tion to that effect either expressed by the parties 
or to be collected from what they have expressed, 
the damage arising from an unforeseen impediment 
is to be cast by the law on the one party more 
than on the other; and consequently we think 
that wbat is implied by law in such a case is not 
that either party contracts that it shall be done 
within either a fixed or a reasonable time, but 
that each contracts that he shall use reasonable 
diligence in performing his part.” But he adds - 
“ Wherever in the charter it  is agreed that a 
specified number of days should be allowed for 
unloading, and that it should be lawful for the 
freighter to detain the vessel for that purpose a 
further specified time, on payment of a daily sum, 
this constitutes a stipulation on the part of the 
freighter that he will not detain her beyond those 
two specified periods.”

The case throws no light upon the question 
as to when lay days are to commence. What
ever the extent of the charterer’s liability was, 
the question as to its extent arose with regard 
to delays which happened after the ship was at 
Lima. The only question decided was that, 
where no lay days are mentioned, and there 
is no other stipulation binding the shipowner 
or charterer to load or discharge the ship, 
at all events within a given time, their reciprocal 
liabilities are only to use their best endeavours to 
load or discharge within a reasonable time. This 
appears clearly from what was said in T h iis  v  
B yers  (3 Asp. Mar. Law Cas. 34). The charter was 
“ to a safe port in the United Kingdom, to be 
discharged in fourteen days, ten days on demur
rage.” The ship was ordered to and arrived 
at Middlesborough. In  the course of unloading 
bad weather intervened, and without any fault of 
the charterer the ship was detained beyond the 
lay days. I t  was argued that the charterer was 
not liable, because he had used his best en
deavours, and F o rd  v. Cotesworlh (3 Mar. Law 
Cas. 190, 468) was cited. “ In  that case,” said 
Blackburn, J., “ no lay days for unloading
were stipulated.” In  Tapscott v. B a lfo u r  (1 Asp. 
Mar. Law Cas. 501) the charter was “ to pro- 
cceed direct to any Liverpool or Birkenhead 
dock, as ordered by charterer, and there load 
in the usual and customary manner a full 
and complete cargo of coals. The cargo to 
be loaded as customary at the average rate of 40 
tons per working day, and freighters to pay 
demurrage at the rate of 4d. per ton register 
pe r d iem .”  The vessel was ordered to the Welling
ton Dock, Liverpool. The vessel arrived at Liver
pool. An order was obtained on the 29th June to 
admit_ the vessel into dock. She was not per
mitted by the authorities to go into the 
Wellington Dock until the 11th July, but on that
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day she went into the dock. She was not per
mitted to go under the spout until the 29th July. 
Bovill, C.J. and Denman, J. held that the lay days 
commenced on the day the ship entered the dock, 
and that the charterer was liable for subsequent 
delay beyond the lay days. The rule, it was said, 
is that where a port is named in the charter-party 
as the port to which the vessel is to proceed, the 
lay days do not commence upon the arrival of the 
vessel in the poTt, but upon her arrival at the 
usual place of loading in the port; not the actual 
berth at which she unloads, but the dock or road
stead where loading usually takes place. And 
Bovill, C.J. took notice that the stipulation relied 
on in argument to vary this general rule was in 
that case not a stipulation to load “ with the cus
tomary or usual despatch,” bub to load “ in the 
usual or customary manner,” and that, the said, 
referred to the mode of delivery and not to the 
time of delivery. And surely he was right. In  
A shcro ft v. The Crow O rchard C o llie ry  Com pany  
(2 Asp. Mar. Law Cas. 397) the charter seems 
to have been made whilst the ship was in 
the port of Liverpool, though not in dock. The 
whole charter is not given. As described in 
the j udgment no mention is made of Liverpool 
at all. There it is said that “ by the charter- 
party dated Liverpool the master engaged to 
receive and load a full and complete cargo of 
coal, and proceed to Belfast, &c. To be loaded 
with the usual despatch of the port.” By the 
memorandum at the foot the vessel was to load 
in Bramley Moore or Wellington Docks. But in 
the headnote it is said that “ by charter-party the 
master engaged to receive on board and load a 
cargo of coals, at the port of Liverpool.” I f  those 
words were in the charter-party they described 
the place from which the carrying voyage was to 
begin, and the stipulations as to the dock were 
only as to the particular part of the named place,
i.e., the port of Liverpool, in which the loading 
was to take place. I f  this view of the terms of 
that charter be correct, the decision is strictly in 
accordance with all former cases. I  cannot but 
think it is correct, or was so assumed, for the 
judgment states that the contention of the defen
dant’s counsel was, that the words “ to be loaded 
with the usual despatch of the port” applied only 
to a delay in the process of loading when the 
vessel had arrived at the berth. “ But we are of 
opinion,” says the judge, “ that the obligation 
goes further, and covers the whole period; from 
the time when the vessel at the port is placed at 
the disposal of the charterer there is a condition 
to receive her cargo.” I f  the place named was 
the port, that is consistent with all the previous 
cases. I t  should be observed also that the court 
held that there was an absolute contract by the 
charterers that the vessel should be loaded with 
the usual despatch of the port. But in the charter- 
party, as reported, there are no lay days or days 
on demurrage given for loading, so that, if the 
charter-party is correctly set out, and if the 
decision be supposed to be other than one as to 
the extent of the liability, and not as to the 
time when it was to begin, or as a decision on the 
particular covenants in that charter-party, and on 
the particular facts of that case, it is in direct con
flict with F o rd  v. Cotesworlh. I t  is sufficient 
surely to say, without in the least questioning the 
correctness of the decision, that it is not a decision 
as to the time when the liability of a eharterer

N elson v . D ahl.
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as to loading or unloading is to begin to attach. 
In  Tapscott v. B a lfo u r  the stipulation was to load 
“ in thé usual and customary manner.” In  A sh
croft v. The Crow O rchard  C o llie ry  Com pany the 
stipulation was that the vessel was to he loaded 
“ with the usual despatch of the port.” Both 
decisions were independent of the question as to 
what was the time at which the liability was to 
accrue. I  cannot ses that the two cases are in 
conflict. I  cannot believe that A shcro ft v. The 
Crow O rchard  C o llie ry  Company was intended to 
overrnle any previous case as to the period from 
which lay days are to commence to run at a place 
of discharge. Neither of the cases tried before 
me, which were cited, differ from the rule I  have 
enunciated as to this point. In  S tra h an  v. Q abrie l 
(26th June 1879, not reported), tried at Newcastle, 
the named place was a quay. The ship arrived, 
and found the only quay berth occupied by another 
ship. The shipowner offered to discharge across 
the ship which occupied the quay berth, if the 
charterer would pay for the stage and labour. 
The charterer refused. The shipowner claimed 
demurrage. I  held that the lay days did 
not commence to run until the plaintiff’s ship 
was alongside the quay, the quay being the 
place named whereat the voyage was to end. In  
D av is  v. M 'V eagh  (4 Asp. Mar. Law Gas. 149), 
tried at Liverpool, the place named was the 
Wellington Dock. The ship was on a certain day 
admitted into the Wellington half tide basin, but 
was refused admission for a considerable time into 
the Wellington Dock, because the loading berths 
therein were full. The evidence given—and I  
have referred to my notes for the purpose—was in 
terms that there were gates to the half-tide basin 
from the river, and that at Liverpool the half-tide 
basin was always treated as part of the Wellington 
and Bramley Moore Docks. I t  was not argued 
that it was not, but only that the liability of the 
charterer did not initiate until the ship was at the 
high level in Wellington Dock, which was the 
place of loading. I  held that the lay days began 
to run when the ship was admitted into the dock,
i.e., the half-tide basin. I  held that it was the 
dock in consequence of the evidence. The dispute 
was only whether the liability commenced when 
the ship was in the dock, or when she was at a 
loading berth. I  ruled upon that dispute. No
body suggested the ship was not in dock.

Upon this review then of the cases, it seems 
to me that since R a n d a ll v. L y n c h  (2 Camp. 352) 
all the cases recognise the doctrine that when 
lay days are allowed they begin to run when 
the ship is in the place named in the charter- 
party as that whence the carrying voyage is 
to begin, or where that voyage is to end, and 
they do not begin until then. And that pro
position, put into more general words, is, that 
upon a charter-party in ordinary form the ship
owner’s right to place his ship at the disposition 
of the charterer, so as to initiate the liability of 
the charterer either as to loading or discharging 
the ship, and the reciprocal commencement of the 
liability of the charterer either as to loading or 
discharging the ship, do not commence until the 
ship is in the place named as that whence the 
carrying voyage is to begin, or where the carrying 
voyage is to end.

Unless therefore the shipowner in the pre
sent case can maintain that he had a right to 
call upon the charterer to take delivery not in 
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the Surrey Commercial Docks, but at a place 
so near thereunto as the ship could safely get,
I  am of opinion that he cannot maintain the 
action for any part of the demurrage, or any part 
of the damages which he has claimed. A t the 
hearing before the Master of the Bolls it was 
contended that the shipowner was in this case 
prevented from obtaining admittance into the 
Surrey Commercial Docks by the act of the char
terer. I f  that had been proved I  should have 
thought the charterer was liable to damages on 
that ground, as for a wrongful act preventing the 
shipowner from carrying out his contract with 
the charterer. But the assertion was not sup
ported by the evidence. A  long and persistent 
endeavour was made to prove that, by a binding 
custom of the port of London with regard to 
timber Bhips importing timber from the Baltic, 
the charterer, who was an importer, undertook 
absolutely to obtain the admission of the ship into 
the dock. The meaning being that by the custom 
if he did not, he was, according to the under
standing of all shipowners and importing char
terers in that trade, liable to pay damages in the 
nature of demurrage. I  entirely agree with the 
Master of the Rolls that no such custom was 
proved. _ .

Another ground of liability was urged before 
us upon a suggestion of James, L.J., which was, 
that under the circumstances of this case the 
shipowner was entitled to call upon the charterer 
to take delivery at a place as near to the docks as 
the ship could safely get. That ground for 
liability does not seem to me to have been urged 
by anyone before the Master of the Bolls. I t  was 
there suggested that, if the place named in the 
charter-party was a private dock or quay, there 
arose an implied obligation from that fact alone 
binding the charterer to obtain admittance for the 
ship into that dock or to that quay. W ith the 
greatest deference I  cannot accede to that view. 
In  the first place, it contravenes what I  apprehend 
to be the received interpretation of a well-known 
mercantile document, namely, a charter-party, 
which is, as I  have stated, that the reciprocal 
rights and liability do not accrue until the ship 
is at the named place. In  the second place, the 
hypothesis Beems to me to violate the principle 
laid down in F o rd  v. Cotesworth, that where the 
act to be accomplished is to be brought about by 
the joint efforts of both parties, the only implica
tion, in the absence of an express contract to the 
contrary, is that each will use his best endeavours 
to forward the accomplishment of the common 
object. I t  may be in such case that both ship
owner and charterer would be bound to use their 
best endeavours to obtain access to the dock or 
quay, but no more; and, if  so, the defendant in 
this case did use his best endeavours. But 
liability on that ground seems to be sufficiently 
asserted in the 15th paragraph of the statement of 
claim, and to be raised by the evidence. I t  seems 
to me to be proved by the evidence that the 
ship was prevented from entering the Surrey 
Commercial Docks solely by the action of the 
proprietors of those docks, and without any 
default of the defendant the charterer, and not
withstanding every effort of the plaintiff, the ship
owner, to obtain admission. And it appears to 
me to be proved that the causes of the refusal 
would have inevitably lasted for many months, for 
more than bix months. Upon the one side it is

N
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said that this refusal, which would have inevitably 
existed for so long a time, made it impossible 
within the meaning of the charter-party that the 
ship could enter the dock, and therefore she was 
only bound to go “as nearthereto as she could safely 
get,” and being so near was entitled to say that 
the ship had arrived within the terms of the 
charter-party, at the end of the carrying voyage, 
and was therefore entitled to call upon the char
terer to take delivery at that place; and on the 
other side it was said that a ship is not entitled 
to rely upon being as near to the named place of 
destination as she can safely get, unless she is 
prevented by some physical cause existing in the 
named place, and unless such cause be permanent; 
and that in the present case there was no physical 
cause existing in the docks which made them un
safe for the ship, and if a disability to enter the 
docks arising from other than a physical cause 
might suffice if it  were permanent, the causo in 
this case was not sufficiently permanent. I  am 
not aware of any case having been decided under 
this head except where the cause was physical. 
But where the cause has been physical it has been 
often decided that if the obstacle was only tem
porary it was not, however complete for the time, 
sufficient to enable the shipowner to insist on the 
substituted or alternative place of delivery. This 
has been decided in S ch iliz z i v. D e rry  (4 E. & B. 
873), and in B a s t ife ll v. L lo y d  (1 H . & Coll. 388). 
The term used has been that the obstacle 
must be “ permanent.” I  think it is dangerous 
to depart from a recognised judicial phraseology. 
But the phrase must have a practical interpreta
tion, just as the term “ impossible” was inter
preted by Maule, J. By analogy I  should say 
that “ permanent ”  as used in the cases on this 
subject, means that it is an obstacle which cannot 
be overcome by the shipowner by any reasonable 
means within such a time as, having regard to the 
objects of the adventure of both charterer and 
shipowner, is, as a matter of business, wholly un
reasonable. I  think notice must be taken of what 
the particular adventure in each case is ; as, for 
instance, whether the voyage be to seas periodi
cally frozen, or to such ports as London or New 
York. In  the one case a much longer possible 
delay must be anticipated by both parties to the 
adventure than in the other. As to the question 
whether the obstacle must be physical, it depends 
upon what is the expressed or unexpressed con
dition to be implied from the stipulation “ or so 
near thereto as she can safely get.” Is it if  the 
ship cannot get with safety to the place primarily 
named ? or is it if the ship cannot get to the place 
primarily named ? I t  seems to me on considera
tion that the sensible implication is, if the ship 
cannot get to the place primarily named. There 
is as much reason why the delivery and acceptance 
of the cargo should take place at the substituted 
place if the ship cannot arrive at the place 
primarily named for any other reason, as if  she 
cannot arrive there with safety to herself.

The proposition then in such a case is, that lay 
days do not begin (o run either for the purpose of 
loading or unloading until the shipowner has 
brought his ship to the primary destination named 
in the charter-party, so as to be ready, so far as the 
ship is concerned, to receive or deliver there unless 
he is prevented from getting his ship to that desti
nation by some obstruction or disability of such a 
character that it cannot be overcome by the ship

owner by any reasonable means within such a 
time as, having regard to the object of the adven
ture of both the shipowner and charterer, is, as a 
matter of business, wholly unreasonable. I f  there 
be such an obstruction or disability the lay days 
begin when the shipowner has brought his ship 
to a place so near to the primary place of destina
tion as the ship can be bronght with safety to the 
ship and cargo, and so as to be ready, so far as 
the ship is concerned, to deliver there. In  the 
present case there was such a disability as is 
described in the above proposition, and it was 
permanent in the sense expressed. Consequently, 
in this case the charterer was bound to assist in 
the discharge of the cargo at the place where the 
ship lay near the Surrey Commercial Docks, and, 
upon his neglect and refusal so to do, was liable 
for the damages thereby caused to the plaintiSs.

Cotton, L.J.—This is an appeal from an order 
of the Master of the Rolls dismissing the action. 
The action was by the owners of the steamship 
E u x in e , to recover from the defendants as char
terers of that vessel, freight and demurrage. 
There is no dispute about freight, for, although 
the Master of the Rolls dismissed the action, he 
did so on the undertaking of the defendants to 
pay the freight.

Although in terms the statement of claim asks 
for demurrage, in substance the claim is for 
damages for the neglect or refusal of the defendant 
to accept delivery of the cargo, and thereby detain
ing the plaintiffs’ vessel, and subjecting the plain
tiffs to divers charges and expenses in respect of 
the ship and cargo.

U n d e r the ch a rte r-p a rty , w h ich  was dated th e  
2 l8 t  June  1877, the  sh ip  was to  go to  Sodeshamm, 
and there  load a cargo o f deals. [A f t e r  re fe r r in g  
to  the  te rm s  o f the ch a rte r-p a rty , h is  L o rd s h ip  
c o n tin u e d :]

The ship arrived at Sodeshamm, and between 
the 21st and 28th July shipped the cargo 
of deals, and arrived in the river on the 4th 
of the following August. I t  appears that the 
Surrey Commercial Docks are in the habit of 
sending to merchants and others printed forms. 
These purported to be addressed to the captain of 
a ship to be named and contained a direction to 
him to take the ship into the docks, which is to 
be signed by the consignees. Then there follows 
a statement of the place where the consignee 
wishes the cargo to be stowed, and there is sub
joined a notice relating to the different entrances 
to the docks, and a note that the vessel will not 
be docked at any other lock than that stamped 
thereon. The lock was the entrance from the river 
into the docks. I t  appeared that, when a con
signee or charterer desired that the cargo of a 
steamer should be unloaded in the Surrey Com
mercial Docks, he made arrangements with the 
dock company for an unloading berth for the ship, 
sent to them one of the papers filled up so as to 
suit the particular case, and further, that if thedock 
company were able to provide accommodation for 
the vessel they were accustomed to stamp the docu
ment so filled up with the name of the lock by which 
it was to be admitted into the docks, and sent it 
to Gravesend, to be delivered by their agent there 
to the captain on his arrival. The document thus 
filled up and stamped became a direction to the 
captain, if no dock had been mentioned in the 
charter-party, to go to the Surrey Commercial 
Docks, and, whether the dock had been named in
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the charter-party or not, a direction to enter the 
docks by a particular lock, and it was a direction 
to the dock master to admit the vessel. The 
defendants on the 16th July endeavoured to 
obtain for the E u x in e  an unloading berth in the 
Surrey Commercial Docks, and with that view 
sent to the dock company one of the documents 
above mentioned. But the dock company had 
made arrangements for unloading so many 
steamers laden with deals that they were unable 
to provide an unloading berth for the E u x in e , 
and declined to stamp the document, or to send 
it to the ship at Gravesend. On the 4th Aug. 
the ship went to one of the entrances of the 
Surrey Commercial Docks in order to enter the 
dock, but when at the point of entering the dock 
gates it was turned back by the dock master, and 
was moored near the entrance to the docks. A  
subsequent attempt was made by the captain and 
agents of the vessel to obtain admission into the 
docks, but the officers of the dock company re
fused admittance, and did so because they were 
unable to provide an unloading berth for the 
.steamer. On each occasion there was room for 
the vessel to enter and be moored in the dock if 
the officers of the company would have allowed it 
to enter the dock gates. The plaintiffs contended 
that the defendants had actively interfered, and 
prevented the dock company from admitting the 
E u x in e  into their dock, but in my opinion this 
was not established. The first refusal of the dock 
company to admit the E u x in e  into the docks was 
at the time when the defendants were doing 
their best to induce the dock company to provide 
an unloading berth for the 'ship; and although 
the secretary of the dock company did, at the 
instance of one of the defendants, telegraph to 
the dock master not to admit the ship into the 
docks, this telegram was a mere repetition of 
orders previously given. Subsequently the captain 
and agent of the ship requested the defendants to 
make arrangements for unloading the ship in 
some other dock, which the defendants then had 
an opportunity of doing. They, however, refused 
to do so, and required the captain to discharge his 
cargo in the Surrey Commercial Docks, and as he 
was unable to obtain admission into that dock, he, 
after some delay, unloaded the cargo into lighters, 
which ultimately landed the cargo in the Surrey 
Commercial Docks.

Under the circumstances the ship was detained 
for a considerable time longer than would have 
been occupied in discharging its cargo if it 
had been received into the Commercial Docks 
and there unloaded with the usual steam 
despatch of that dock, or than would have been 
occupied in discharging the cargo if the defen
dants had been ready and willing to accept de
livery of the cargo as soon as the vessel, after 
having failed to obtain admission into the docks, 
was moored in the river, and ready to deliver its 
cargo there.

I t  has been arranged between the parties 
that, if we shall be of opinion that the defen
dants are liable to the plaintiffs for detention 
of their vessel, the amount of damages shall be 
ascertained out of court.

As a general rule, the time within which the 
charterer or consignee is bound to accept deli
very of a cargo does not begin to run until 
the ship has arrived at the stipulated place 
of discharge, and is ready there to begin to

discharge her cargo ; and the first point to 
be considered in the present case is whether 
the E u x in e  ever did arrive at a place of dis
charge stipulated for by the charter-party. The 
words are “ shall therewith proceed to London 
Surrey Commercial Docks, or so near thereto as 
she may safely get and lie always afloat, and deliver 
the same, &c.” I  am of opinion that the ship never 
did arrive at the Surrey Commercial Docks within 
the meaning of this stipulation. For, although 
she arrived at one of the entrances to that dock, 
she never entered the dock, and in my opinion the 
contention of the defendants was correct that the 
meaning of the charter is that the ship should go 
into and not merely to the entrance of the docks. 
The question remains, did she go to the alterna
tive place of discharge P I t  was argued on behalf 
of the defendants that the alternative was intended 
to provide for the accident of the vessel being 
unable to get to the primary place of discharge, in 
consequence of some permanent obstruction en
dangering the safety of the ship. Undoubtedly 
the alternative applies to and includes such a case, 
but the reference to the safety of the ship in the 
alternative clause is, in my opinion, introduced to 
Bhow what the alternative place of discharge is to 
be, not to show when the alternative is to arise. 
In  my opinion there is neither authority nor 
principle for holding that danger to the ship is 
the only event for which the alternative provides, 
and although expressions of judges may be found 
to the effect that the alternative was intended to 
provide for such a case, they must, in my opinion, 
be taken with reference to the cases in which 
they were used, and not as restricting the opera
tion of the clause to that one case. In  the present 
case we must construe the charter-party according 
to the facts known to both parties. On the evi
dence, and for the purpose, it is sufficient to refer 
to that of the defendants’ witness, Sir Thomas 
Gabriel, it appears that it  is the practice for the 
charterer or consignee to go to the docks to make 
arrangements first for admission of the vessel 
into the dock. I t  also appears that the dock was 
a private one ; that is to say, that the dock com
pany claimed the right to exclude any vessel which 
it was not for their interest to admit into their 
dock. The ship failed to obtain admission into 
the dock in consequence of the defendants having 
been unable to obtain a discharging berth for her. 
I  think this charter-party may be construed as if 
the alternative place of discharge were allowed in 
case the dock company, from inability of the 
charterer to obtain a discharging berth, declines 
to admit the ship into the dock, and that conse
quently, subject to an objection which I  shall 
mention, the ship, when she, after having been 
refused admission to the dock, anchored in the 
river, and was ready there to discharge her cargo, 
had arrived at the alternative place of discharge 
allowed by the charter-party, and that at least 
from that time the defendants are liable for any 
delay in accepting delivery of the cargo. But it 
is said that the ship might have waited for its turn 
to go into the dock, and therefore that, even if the 
provision for an alternative place of discharge 
would under any circumstances apply to the case 
of such an obstruction as existed in the present 
case, it cannot under the circumstances of this 
case do so, because the obstruction was tem
porary only, and not of a permanent character. 
In  support of this argument cases were referred
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to where the owner of the ship was held not to be 
excused for not going to the primary place of 
discharge in consequence of its having been im
possible so to do for a considerable time, as in 
P a rk e r  v. W in lo w  (7 E. & B. 942) and B a s tife ll 
v. L lo y d  (1 U . & 0. 388), in each of which cases 
the delay was for about a fortnight. But in 
each of these cases the access to the place of 
discharge was prevented by the state of the 
tide in the port, which must be considered as 
one of the usual accidents of navigation, which 
is a risk to be undertaken by the ship.  ̂ In  
the present case the vessel had practically 
arrived at the end of the highway which 
formed the access to the place of discharge and 
her liability to enter the dock was not owing 
to any difficulty of navigation. I t  was attributable 
solely to the refusal of the officers of the dock 
company to admit her, and, in my opinion, on 
this contract the only question is whether the 
obstruction to her entering the dock is to be con
sidered of a temporary or of a permanent nature.
I  think that an obstruction must be considered a 
permanent one which cannot be removed in a 
time which is reasonable, having regard to the 
interests of the shipowner and of the consignee ; 
and such, in my opinion, was the obstruction in 
the present case, for the evidence was that the 
dock company would not admit the steamship 
unless an unloading berth could be provided for 
her, and that they would have been unable to 
provide an unloading berth for the E u x in e  for at 
least a month, probably for some months. This, 
in my opinion, must be considered a permanent 
and not a merely temporary obstruction to the 
admission of the ship into the docks.

In  my opinion, therefore, the ship, when moored 
in theriver ready to discharge her cargo, was entitled 
to say that she had arrived at the alternative place 
of discharge, and could require the defendants to 
accept delivery of the cargo. But independently 
of the question whether the ship had arrived at a 
place of discharge mentioned in the charter-party,
I  am of opinion that under the circumstances of 
this case the plaintiffs are entitled to recover. 
Eor it is proved that it  is in fact the practice of 
the charterer or consignee to make arrangements 
for an unloading berth. The contract was made 
with reference to this state of things, and in it 
there is the stipulation that the cargo was to be 
received at port of discharge “ as fast as steamer 
can deliver.” I t  was urged that this provision 
only applied when and if the ship was in the 
Surrey Commercial Docks. I  think it may fairly 
he construed as a stipulation by the charterer that 
the vessel shall, as far as he is concerned, be un
loaded with the despatch of a steamer having the 
usual means of unloading in use in the Surrey 
Commercial Docks. I t  was solely in consequence of 
the inability of the consignee to obtain an un
loading berth in the Surrey Commercial Docks that 
the ship was refused admittance into the dock. 1'he 
ship was at the very entrance of the dock, ready 
to enter and to be put under the orders of the con
signee for discharge. That it  did not enter the 
dock was not attributable to any difficulty of 
navigation, or to any default on the part of the 
ship. In  this case, as from the time when the 
ship was ready to enter the dock, the case as be
tween the shipowner and consignee must be dealt 
with as if the ship had been in the dock, and the 
delay, if any, must in my opinion be considered

as that of the charterer, for which the owner is 
entitled to claim compensation in damages.

This view is Btrongly supported by the judgment 
of Bramwell, L.J. in JDavis v. M 'V eagh  (4 Asp. Mar. 
Law Cas. 149). I t  was pressed upon us that a 
decision in favour of the plaintiffs in this case 
would be at variance with the decision in Taps- 
cott v. B a lfo u r  (sup.). That case may be distin
guished from the present by the stipulation in the 
present charter-party that the cargo was to be 
received at port of discharge as fast as steamer 
could deliver. Apparently there was not any 
similar provision in that case, and in the subse
quent case of A shcro ft v. The G row  O rchard  C o llie ry  
Com pany (sup.), a case the circumstances of which 
were very similar to that of Tapscott v. B a lfo u r ,  
the court, in deciding in favour of the shipowner, 
relied on a stipulation in the charter-party that 
the vessel was to be loaded with the usual dispatch 
of the port, which is very similar to the stipu
lation in the present case to which I  have referred. 
Certainly the present case is more like that in 
the Queen’s Bench than the previous decision in 
the Court of Common Pleas. In  my opinion the 
court in Tapscott v. B a lfo u r  did not intend to lay 
down a general rule that, where the place of dis
charge is a private wharf or dock, and the inability 
of the ship to get to such a place of discharge is 
attributable to an omission or inability of the 
charterer to provide the means of discharge for 
the ship there, which it is usual for him to pro
vide, in such a case the ship and not the charterer 
is to bear the loss.

James, L.J.—I  concur generally in the judgment 
of Lord Justice Cotton.

I t  appears to me that, for the determination of 
the present question between the parties, the con
tract between them may be read as if expressed in 
ordinary Queen’s English, and not in the peculiar 
dialect of charter-parties, and may be construed 
according to general legal principles, and not 
according to any peculiar usage, either maritime 
or commercial.

Now, in this case the charterers (the defendants) 
hired the plaintiffs’ ship to proceed to a Baltic port, 
and there load from the factory of the merchant a 
full and complete cargo of deals, &e., and being so 
loaded, to proceed “ to London Surrey Commercial 
Docks, or so near thereto as she may safely get, 
and lie always afloat, and deliver the same,” at 
a certain freight, with 5f. gratuity in full of all 
port dues and pilotages. There was the usual 
exception of the act of God, the Queen’s enemies, 
fire, and all and every other dangers and accidents 
of the seas, rivers, and steam navigation.

I t  was proved by the defendants’ witnesses that 
the Surrey Commercial Docks was a private specu
lation and undertaking, the proprietors of which 
had and exercised the right to grant or refuse 
admission to any vessel, at their sole will and 
pleasure. As a matter of fact, therefore, the 
Surrey Commercial Docks was a private close 
to which there was access through their private 
gates from the port of London, but was outside of 
and no part of such port; that is to say, the water 
surface of the dock was no part of the water high
way of the port. I  hold it to be a matter of general 
law that where one man hires another to do some
thing in a private close, his own or another’s, 
there is, in the absence of express or implied 
stipulation or exception, a grant or a warranty of
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the requisite right of ingress, egress, and regress, 
to and from such close to enable the hired man 
to do the work. But where the close is not 
strictly a private close, but one which both parties 
know to be the close of another, whose ordinary 
business it is to allow access for his own profit, 
and whom it ordinarily suits to give such access 
to anyone willing to pay for it, what is the reason
able implication as to such access P Is it reasonable 
to imply that the hired man binds himself that the 
owner of the close will permit such access, and to 
hold that through the act of such owner in re
fusing such access, the contract is broken by the 
hired man ? Is it, on the other hand, reasonable to 
imply that the hirer binds himself absolutely to 
procure such access, and breaks his contract if 
without any fault of his own, he fails ? Supposing 
that the close beiDg a dock, as in the present 
case, the dock walls had given away, and the dock 
company had been insolvent and wound-up, and 
unable to repair them, would that be a failure of 
the ship to complete its voyage ? Would that be 
a default of the merchant preventing such com
pletion P I  cannot myself think that either alter
native would be the true answer, and I  think that 
there would be, in  grem io contractus, implied some 
such alternative as that which is actually ex
pressed in the ordinary printed forms of charter- 
parties, and I  approach the construction of that 
clause in the charter-party with this conviction, 
that no sensible shipowner, and no sensible mer
chant, would be contracting for the continued 
existence or physical fitness of the dock, or for the 
-continual existence of the joint stock company, 
its owners, or for the readiness and willingness of 
the latter to open its gates.

I  read the clause thus : “ Shall proceed to the 
port of London, and discharge in the Surrey Com
mercial Docks, or if she cannot, from any physical 
or legal obstruction or other cause, not being an 
accident oE sea or river (which the ship takes to 
herself), get into such dock, then she is to go bo 
near thereunto as she can get, and as she can so 
get and lie, with safety and always afloat.”

That this is the (rue construction (so far, at 
least, as it is favourable to the shipowner) 
appears to me to be strengthened by this, that 
the printed common forms, one of which was 
used on the present occasion, are adapted 
for the case of a port not named but to be 
named, and contain the following clause applicable 
thereto, and which still remains in the print: “ I f  
ordered to London the steamer to discharge in 
one of the docks in the river Thames.” That 
means a dock to be named by the charterer. Now, 
could it be reasonably held that, under Bnch a 
charter-party as that, the charterer could select 
and name a dock which he knew would not admit 
the ship for months, and so compel the ship to 
remain as a floating warehouse for him during 
three months? But what is the difference, in 
point of legal construction and effect, between 
such a charter-party completed by subsequently 
naming the port and dock, and a charter-party 
■originally containing the names of both?

Adopting the construction which I  think the 
grammatical and reasonable one of the alterna
tive clause, 1 next inquire what is the prac
tical effect of it? A  ship is not, in my view of 
it, prevented from getting in if  there be only a 
temporary delay or casual obstruction, such an 
accident es may be exoected in the ordinary

course of affairs. Supposing, for example, she 
had to wait her turn while some other ships were 
going through the dock, or to wait for a few 
hours, or a few tides, while some ships were being 
removed from their berths. Supposing, for 
another example, that a ship had foundered in the 
dock, or at the entrance, and that obstruction was 
being removed, and would be removed in a few 
hours, or a day or two—I  should think that a mer
cantile jury would not hold that she was prevented 
from getting in. But supposing that the dock had 
fallen in, and that it would take at least several 
weeks or months to repair it—I  think such a jury  
would say she was so prevented.

The present case, except that it is a case of a legal 
and not a physical obstruction, appears to me to fall 
exactly within the same category as the last example. 
The dock company, having plenty oi room in the 
dock, refused to allow the ship to enter, not for a 
tide, nor for a day, or a week, but until they and 
the charterer could arrange as to giving a dis
charging berth to the latter, and when they would 
be able and willing to do so they could not and 
would not say. They would bind themselves to 
nothing, and all they would say was, that it would 
be a month, or might be months, before they 
would, in their good pleasure, think fit to permit 
tho ship to enter. I t  is not easy to see why they 
should not allow the ship to enter and lie afloat 
in their water space, waiting safely there to get 
up to a berth. Peradventure it was that the dock 
managers had a notion that the law was as is 
contended for by the defendants, viz., that so long 
as the ship remained outside there could be no 
demurrage, and that they were minded to favour 
the charterer at the expense of the shipowner, by 
keeping the ship out. I t  was contended, in the 
course of the argument, that, if the ship had 
been allowed or contrived to enter into any 
part of the dock, the voyage would have been 
at an end, although the ship had not got, and 
could not for a long time get, to the discharging 
berth, or had been actually turned out. I  fiud a 
difficulty in apprehending the distinction between 
failing to get into the dock and failing to get up 
to the berth; between the ship being turned back 
at the dock gates and being turned out after 
she had gone in without permission. I t  does not 
seem to me reasonable that the rights and lia
bilities of the parties should depend on the 
caprice of a third party, and who, if that be so, 
might, apparently, without violating any law, put 
a price on his exercise of such caprice. In  my 
opinion, it is more reasonable to hold that the 
voyage, qua, voyage, ends where the public high
ways ends, and that everything afterwards is part 
of the mutual and correlative obligations of the 
shipowner and merchant to do everything that 
is respectively incumbent on them in order to 
effectuate the discharge of the cargo according to 
the true intent and meaning of the contract. 
The shipowner must of course be willing and 
ready to go into the dock specified, just as ho 
must be willing and ready to proceed, when in the 
dock, to a proper berth assigned to him for un
loading. There is, in my mind, a marked and 
broad distinction between the port of discharge, 
tho usual public place of discharge in that port, 
which it is the shipowner’s business at all events, 
at his own risk, to reach, and the private quay, 
wharf, or warehouse, or private dock adjoining or 
near the port, on which or in which he is to co-
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operate with the merchant in the delivery of the 
cargo. .

We expressed our opinion that the evidence 
did not establish that there was any special or 
peculiar custom of trade applicable to the case. 
But I  cannot help thinking that that evidence 
shows that everybody really acted according to 
the law as I  understand it. The printed forms 
prepared by the dock company are all based on 
the assumption that it is the merchant who will 
apply for the necessary pass for the ship, and 
it was the merchant who always did apply for 
and obtain such pass to be forwarded to the 
ship at Gravesend, the ship learning, from such 
pass, and sucl pass only, by what lock it was to 
enter.

Solicitors: D ruce, Sons, and Jackso n ; Plews, 
I r v in e ,  and Hodges.

S a tu rd a y , Nov. 8,1879.
(Before J ames, Baggallay, and T hesiger, L.JJ.)

T he K hedive.
APPEAL FROM PROBATE, DIVORCE, AND ADMIRALTY  

DIVISION ( a d m ir a l t y ).

P ractice— A d m ira lty  appeal to House o f  L o rd s —  
S ta y  o f  execution.

Where an  appea l is  ca rrie d  to the House o f  
L o rd s  fo r  the decision o f  the C ourt o f  A ppeal in  
a n  a d m ira lty  ac tion , an  a p p lica tio n  f o r  a stay 
o f  proceedings pending such appea l m ust he 
made to the C ou rt o f  Appea l, an d  no t to the 
court below.

T his was an application for a stay of execution 
pending an appeal to the House of Lords. This 
being the first Admiralty action carried from the 
Court of Appeal to the House of Lords, the 
practice was not settled.

The action was brought in the Admiralty Divi
sion by the Stomvart Maatschappy Nederland, 
owners of screw steamer V oorw arts, against the 
Peninsular and Oriental Steam Navigation Com
pany, owners of the screw steamer K hedive, for 
damages sustained by the Voorw arts  in a collision 
between those vessels which occurred on the 23rd 
May 1878, in the straits of Malacca. The owners 
of the Khed ive  counter-claimed for their damages 
in the said collision. The case was heard on the 
5th, 6th, and 7th Feb., when judgment was re
served, and on the 20th Feb. Sir B. Phillimore 
delivered judgment by which he found both 
vessels to blame for the collision, and decreed that, 
in accordance with the practice each vessel 
should pay the other the half of the damage she 
had sustained.

From this decree the defendants appealed, and 
the appeal was heard by the Court of Appeal 
at Lincoln’s-inn on the 21st and 22nd July 
1879, when the Court (James, Brett, and 
Cotton, L.JJ.) reserved judgment, and on the 28th 
delivered a judgment, varying the decree of the 
court below by finding that the Voorw arts  was 
alone to blame. No application was made at the 
time for a stay of execution, but on the 4th 
Nov.,

W . 0 . F . P h ill im o re , for the owners of the V oor
w a rts , applied to the judge of the Admiralty 
Division for a stay of execution. This being 
the first appeal from the Admiralty Court to the 
House of Lords there is no settled practice, but it.

appears that the application ought to be made 
here, and not in the Court of Appeal:

Justice v. Mersey Steel and Iron  Company, L. Rep.
1 C. P. Div. 575.

C larkson  for the owners of Khedive. — The 
application should be made in the Court of 
Appeal; that court has full possession of the case, 
and any application should have beon made at the 
hearing. I  am entitled to my costs of appearancce.

Sir R. Phillimore made an order as follows: 
“ The judge having heard counsel on both sides 
directed plaintiffs’ motion to stay execution of the 
decree of the Court of Appeal on the 28th July 
last to stand over to give opportunity to the 
plaintiff to make the said motion to the aforesaid 
Court of Appeal.”

8.— W. C. F . P h ill im o re  moved the Court 
of Appeal.—The parties being agreed as to the 
terms on which execution should be stayed, there 
is still a doubt as to whether the order should be 
made in this court or in the court below; Justice  
v. Mersey Steel and  I r o n  Com pany  (1 C. P. D iv. 
575) being apparently in conflict with M org a n  v. 
E lfo rd  (4 Ch. Div. 388) and G ra n t v. Panque  
F ranco -H gyp tinne  (3 C. P. 202; 38 L. T. Rep. 
N. S. 622). In  the former practice in Admiralty 
appeals to the Judicial Committee of the Privy 
Council it was not necessary to make any order, 
as, on the appeal being lodged, an inhibition issued 
as a matter of course :

Rules of Privy Council, Deo. 1865, r. 4.
The powers given to the court by Judicature Act 
1875, Sch. 1, Order L V I I I . , r .  5, appear to be large 
enough to enable it to make such an order.

C larkson  was not called on.
James, L .J .— Justice  v. Mersey Steel and  I r o n  

C om pany (1 C. P. Div. 575), refers to the 
practice in the courts of common law of giving 
bail in error, and does not apply to other 
appeals. This is the proper court to apply to for a 
stay of execution under the circumstances, and an 
order will be drawn up in accordance with the 
terms agreed to by counsel.

B aggallay and T hesiger, L.JJ. concurred, and 
the decree was drawn up as follows -.—The Court 
of Appeal, having heard counsel on both sides, on 
plaintiffs (appellants) undertaking to prosecute- 
their appeal to the House of Lords within a month, 
stayed the execution of the decree of the court of 
the 28th July last, so far as regards the assess
ment of damages, and in the event of defendants 
(respondents) proceeding to tax and enforce pay
ment of their bill of costs, directed that an under
taking be given by their solicitors to refund the 
amount of such costs should the decree be 
reversed. The court also condemned the plaintiffs 
in the costs incurred by this motion.

Solicitors for the plaintiffs, Clarkson, Son, and 
O reen ive ll; Solicitors for the defendants, F resh- 
f ie ld  and W illia m s .
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HIGH COURT OF JUSTICE.

PROBATE, D IVO R CE, AND  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
Reported by J. P. A s p in a l l  and F. W.  R a ik e s , Esqrs., 

Barristers-at-Law.

June  11,12, J u ly  8 an d  15, 1879.
(Before Sir R. Phillimore and T rinity M asters.) 

T he M ary.
B am aye—L ia b i l i t y — T ug  and  tow  — Com pulsory  

p ilo tage—17 &  18 Viet. c. 104, a. 388.
W here a  tug  is  employed to tow a  ship w h ich  is  in  

charge o f a  p i lo t  by com pulsion o f  la w , the exemp
t io n  f ro m  l ia b i l i t y  g iven to the owners o f  the sh ip  
f o r  damage a r is in g  in  consequence o f  obedience 
to the p ilo t's  orders by sect. 388 o f  the M erchan t 
S h ip p in g  Act 1854 (a) does no t extend to the 
owners o f  the tu g  f o r  damage done by the tug, 
whether f ro m  acting  in  obedience to the p ilo t's  
orders, o r in  the absence o f  a n y  orders.

The Ticonderoga (Sw. 215) fo llo w e d .
T his was a ease in  which separate actions had 
been brought against the M a ry  by the Sussex and 
the Besdemona fo r damages sustained by the two

(a) Merchant Shipping  Act 1854 (17 & 18 Vi 'ct. c. 104).
Saving of Owners and Masters Bights.

Lim itation of L iab ility  of Owner where Pilotage is 
Compulsory.

Sect. 388. No owner or master of any ship shall 
be answerable to any person whatever for any loss or 
damage occasioned by the fault or incapacity of any 
qualified pilot acting in charge of such ship, within any 
distriot where the employment of snoh pilo t is compul
sory by law.

alleged that, if the collision was occasioned by the 
neglect or default on the part of the Besdemona 
or tugs, it was occasioned solely by the fault or 
incapacity of a pilot in charge of the Besdemona 
and the tugs, and whose employment was compul
sory by law, and also that the tugs were under the 
orders of those on board the Besdemona.

The cases were heard together, the evidence in 
one being accepted as evidence in the other, on 
the 11th and 12th June 1879, before Sir R. Philli- 
more and Trinity Masters.

M ybu rg h  and N elson  for the Sussex, E .  C . 
C larkson  for the Besdemona, B u tt, Q. 0. and Dr. 
W. G. F . P h ill im o re  for the M a ry .

After hearing evidence on the merits, his Lord- 
ship decided that the Sussex w s b  to blame for the 
collision for not starboarding sooner, and that the 
M a ry  was not to blame, and that therefore both 
Buits against her should be dismissed, reserving 
the point of law as to the liability of the Sussex 
on the counter-claim of the M a ry .

On the 8th July the point was argued.
B u tt, Q.C. and Dr. W . G. F . P h ill im o re  for the 

M a ry .—Even if the tugs acted solely in obedience 
to the orders of the pilot on board the Besdemona 
that would not free her from liability. The sole 
ground of exemption is the compulsion of law, 
which does not create the relation of master and 
servant, between shipowner and pilot so employed, 
but there is no snoh compulsion on the tug. I t  is 
a purely voluntary agreement on her part to tow 
on what conditions may be mutually agreed upon, 
as she is not bound by law to obey the orders of 
the pilot, and therefore cannot claim the exemp
tion from liability given by sect. 388 of the 
Merchant Shipping Act 1854:

The Ticonderoga, Swabey Ad. Rep. 215.
Here the speed, which was one cause of 
the collision, was left in the hands of the 
tug. The tugs and tow are only considered 
as one vessel, in so far as their duties in 
obeying the rules of navigation are identical. 
I f  a vessel in tow, by mistake of her helmsman, 
executes a wrong manoeuvre, it could not be said 
that the tug which had done nothing wrong was 
to blame for a collision ensuing. The case 
of The B uke  o f  Sussex (1 W. Rob. 270, 1 
Notes of Cases 61) is no authority now ; it was 
decided under the law in force before the Mer
chant Shipping Act, which exempted all vessels 
actiDg under the orders of a duly licensed pilot, 
whether his employment were compulsory or not, 
from liability for damage done in consequence of 
his orders.

C larkson  and Nelson  for the Sussex. The fault 
was the fault of the pilot. The fact that he gave 
no order does not alter the case ; he tacitly per
mitted the tug to go at a speed and in a direction 
which led to the collision, and he being in charge 
of the ship and tug, that is equivalent to an order 
to go at that speed and in that direction :

The Energy, L. Rep. 3 Ad. & Eco. 48 ; 23 L. T. Rep.
N. S. 601 ; 3 Mar. Law Cas. 503.

The 388th section of the Merchant Shipping Act 
does not require that the employment of the pilot 
by the tug should be compulsory, but that the 
place should be within the district where his em
ployment was compulsory—that is, by the tow, 
and the tug is only the motive power of the ship, 
and so long as it  does not disobey the orders of

latter vessels in a collision which took place 
between them and the M a ry , whilst the Besde
m ona  was in tow of the Sussex. The collision 
took place in Sea Reach in the river Thames 
about 8.30 a.m. on the 30th April 1879, the wind 
was about N.E., with fine weather, and the tide 
ebb running about 2J knots. The Sussex was a 
paddle tug, and in company with another tug, the 
B am b le r, was towing the Besdemona, a ship of 
1490 tons burthen, up the river, the Sussex being 
made fast on the starboard and the B a m b le r on 
the port bow of the Besdemona. The Besdemona 
had on board a pilot whose employment was com
pulsory by law. The M a ry , a Norwegian barque 
of 518 tons register, was proceeding down the 
river under all plain sail.

The M a ry  was close hauled on the starboard 
tack, standing across the river to the northward, 
and the Besdemona and her tugs were steering 
about W .N .W . up the reach, and, for the Besde
m ona, it was alleged that she and her tugs would 
have gone clear under the stern of the M a ry  had 
the latter not gone in stays. For the M a ry  it 
was alleged that she did not go in stays till the 
approach of the Besdemona and tugs had rendered 
a collision imminent, and that the Besdemona and 
her tugs only starboarded when it was too late. 
The stern of the Sussex struck the starboard bow 
of the M a ry , and afterwards the Besdemona’s star
board bow struck the Btern of the Sussex, driving 
the latter vessel again against the M a ry . A ll 
three vessels sustained damage, the M a ry  counter
claiming against the owners of the Sussex.

The Sussex, in reply to the counter-claim,



184 MARITIME LAW CASES.

A dm .] T he M ary. [A dm.

the pilot must be taken to be acting in obedience 
to them, and when damage ensues in consequence 
of obedience to the orders of a pilot in a district 
where his employment is compulsory, as in this 
case, the owners are exempt from liability for it.

B u tt, Q.C. in reply.
C ur. adv. v u ll.

J u ly  15.—Sir R .P hillimore — In  this case the 
steam tug Sussex has been found alone to blame 
for the collision with the barque M a ry . I t  is now 
contended that the Sussex, the wrongdoer, is 
exempt from responsibility to the injured ship 
upon the ground that the Desdemona, the ship 
which, in conjunction with another tug, she was 
towing, had a pilot on board by compulsion oE 
law. To this defence two answers have been 
made : First, that the immunity of the ship towed 
does not extend to the tu g ; secondly, that it is 
not proved by trustworthy evidence that this 
collision was Bolely occasioned by “ the fault or 
incapacity” of the pilot “ acting in charge” of 
the ship, and therefore that sect. 388 of the 
Merchant Shipping 1854 Act (17 & 18 Viet, 
c. 104) does not apply to this case.

First, as to the question of law, to use the 
language of Or. Lushington in The Protector 
(1 William Rob. p. 57): “ The great prin
ciple that a wrongdoer is responsible to the 
injured party, saving in the excepted cases, 
continues unaltered.” The burden of proof, 
lies upon the party claiming the exemption. 
I t  is necessary to bear in mind the distinct 
relations subsisting between the ship and her tug 
and the ship and her pilot; perhaps a close at
tention to this distinction will remove the difficulty 
which the language of some of the earlier reported 
cases on this subject is supposod to have created. 
The root of the exemption in the case of com
pulsory pilotage is that the pilot is not the servant 
of the owner, but a servant forced upon him by 
the statute, whom he must employ, whether he 
likes it or not, but his relation to the tug is very 
different; the tug is his servant, voluntarily takon 
and employed by him for the occasion. The law, 
indeed, implies, when a tug is employed, a 
contract between the owner of the tug and 
the owner of the ship to the effect that the 
tug will obey directions from the ship and 
act as the servant of the shipowner; but this 
contract does not affect third parties, and the 
principle which exonerates the ship in the case of 
the pilot does not apply to the tug. I t  has been 
said, indeed, in various cases, that the tug and 
her tow constitute one vessel, but this has been 
said, and even then without exceptions, in the 
sense that the tug is bound by the rules of navi
gation applicable to steamers; in that sense it 
may be metaphysically, but not physically, that 
they are one vessel; the tug has a separate con
tract and a separate responsibility from the pilot. 
In  short, it is by the exercise of free will that the shi p 
takes the tug; by compulsion of law that she takes 
the pilot. I t  has been contended, however, that 
my predecessor, Dr. Lushington, ruled in the case 
of The D uke o f  Sussex (1 W. Rob. 270; 1 Notes of 
Cases, 161) that the exemption of compulsory 
pilotage extended to the tug. I  think that a careful 
examination of this case does not lead to that 
conclusion. The case was decided in 1841, when 
1 Geo. 4, c. 125, sect. 55, was in force, in which the 
words “ compulsory by law ” were not inserted;

and it appears from the more full and accurate 
report in the Notes of Cases that Dr. Lushington, 
following a decision of the Court of Lxchcquer, 
decided that if the pilot was taken on board, 
whether by compulsion or not, the owner of the 
ship was exonerated from responsibility. Dr. 
Lushington seems to have been much impressed 
by the mischievous cousequences whioh would 
follow from holding that the tug was not as much 
under the control of the pilot as the tow, and the 
chief object of his judgment seems to have been to 
refute the contrary opinion. He appears to 
have had the same object in the subsequent 
decision in The C h r is t in a  (3 W. Rob. 27, 6 
Notes of Oases 4) delivered in 1818. Looking 
at all the circumstances of these decisions,
I  am of opinion that they do nob furnish a 
precedent for the case now before me, and I  am 
fortified in this opinion by a subsequent decision 
of the same learned judge in The Ticonderoga, 
a .d. 1857 (Swabey Ad. Rep. 215), the marginal 
note in the report of which case appears to me to 
be accurate: “ The Ticonderoga, under a charter- 
party to the French Government, was towed by a 
steamer athwart the hawse of the M elam pus. The 
Ticonderoga  alleged that she was not liable 
for the damage done, as her charter-party obliged 
her to obey orders, and put herself in tow of the 
steamer. Held, that such obligation was no 
compulsion, so as to lay the ground for exemption 
from liability for the damage done; as it arose 
from a voluntary stipulation entered into by the 
owners themselves.” Dr. Lushington said (p. 216):
“ I  take the true meaning of the plea to be, that 
the Ticonderoga was in the service of the 1 rench 
Government; that the steamer was attached to 
her, and she was compelled, by the order of the 
Government, to employ her in all the proper 
duties which could attach to a steamer. He 
goes on to say, “ The blame having been imputed 
to the steamer, let us consider whether the T icon- 
deroqa can or cannot be made responsible for the 
damage which has been done. Now, that the 
steamer was engaged in the service of the h c o n -  
deroga, and that the steamer took the T iconderoga  
into mischief, there can be no doubt whatsoever. 
We must recollect that this is a proceeding in 
rem. Let us see what cases there are in which 
the court does not hold a vessel responsible tor 
the damage done. There is one case, and one 
only, that I  am aware of, and that is where a 
pilot is taken on board by compulsion On what 
principle is the owner, in that case, relieved from 
paying the damage done? On the principle 
of compulsion — the principle that the man is 
not the servant of the owner, but is forced upon 
him by Act of Parliament. Was this steamer 
taken by compulsion, or was it not ? What species 
of compulsion is it which is averred on behalt of 
this American vessel that is to relieve her from the 
responsibility which the maritime law of the 
world attaches to the wrongdoer?—entering into a 
stipulation with the French Government. I t  is 
impossible to contend that, because a person has 
entered into a voluntary contract by which he is 
finally led into mischief, that that can relieve him 
from making good the damage which he has done. 
Upon the whole I  am of opinion that the Sussex 
cannot be exonerated from the consequences of 
her wrongful act by reason of the Desdemona 
having ou board a pilot by compulsion of law.

Having expressed my opinion ou thq question of
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law, it is perhaps unnecessary to deal with the 
question of fact, but I  think it right to state that 
my recollection of the opinion of the Trinity 
Masters, as well as a re-perusal of the evidence, 
lead me to the conclusion that the damage was as 
a matter of fact occasioned, not Bolely by the fault 
or incapacity of the pilot, hut that the master and 
the tugs were, as Sir John Nieholl said in The 
G iro lam o  (3 Hagg. Ad. 176) in  p a r i delicto, and 
that I  do not think there is any trustworthy 
evidence that the pilot’s orders were obeyed; 
therefore, upon both the grounds of law and fact, 
I  pronounce judgment in favour of the M a ry .

Solicitors for the owner of the tug Sussex, 
Lowless and Co.

Solicitors for the owners of the Desdemona, 
M ercer and Mercer.

Solicitors for the owners of the M a ry , Thomas 
Cooper and Co.

T he owners of the ship Em pusa, by action in the 
Admiralty Division,limited their liability in respect 
of damages occasioned by a collision between 
that vessel and the Commerce, resulting in the 
total I obs of the latter, and paid into court a sum 
to cover the loss of ship, cargo, and freight. A  
dispute having arisen as to the right to the 
damages for the loss of freight between the Cassa 
Marittima, as holders of an instrument pledging 
the Commerce and her freight for an advance 
made, and the owner of the Commerce, the said 
disputants stated the following 

S p e c ia l  C a s e .
On the 24th Aug. 1878 Elijah Nickerson, master 

of the British ship Commerce, owned by the defen
dant, Lindley, M. M. WUlet, and then lying in the 
port of Philadelphia, requested from the agent of 
the Cassa Marittima of Genoa a loan of 5981. Is. 
upon the security of the freight of the said ship to 
be earned on a voyage from Philadelphia to Ant-

May 21, and  J u ly  1,1879.
(Before Sir B . J. P h il l im o b e .)

T h e  E mpusa .
L im ita t io n  o f  l ia b i l i t y — C o llis io n — F re ig h t pledged 

f o r  a lo a n — R ig h t o f  assignee o f  fre ig h t  to c la im  
aga ins t fu n d  in  cou rt— Costs.

W here f re ig h t  is  pledged by a n  in s tru m e n t in  the 
n a tu re  o f  a bo ttom ry bond and  the ship is  to ta lly  
lost, w h ils t the f re ig h t  is  a t r is k , by a  co llis ion  
w ith  ano ther sh ip  w h ich  adm its  an d  l im its  her 
l ia b i l i t y  under the M erchant S h ip p in g  Acts, 
p a y in g  the am ount o f  her l ia b i l i t y  in to  court, the 
holders o f  the in s tru m e n t are  en title d  to ra n k  
against the fu n d  p a id  in to  cou rt fo r  the fre ig h t  
pledged to them.

Semble, th a t the bondholders are en titled  to recover 
out ( if  the fu n d  in  court app licab le  lo the paym en t 
o f  damages f o r  loss o f  fre ig h t  the same p ro p o rtio n  
o f  the sum secured by the bond as the to ta l sum  
apportioned  in  respect o f loss o f  f re ig h t  bears to 
the whole f re ig h t  o f  the sh ip  lost.

I n  a lim ita t io n  su it the costs o f  decid ing a p o in t o f  
la w  a ris in g  on the c la im s o f  two r iv a l  c la im an ts  
to the same fu n d  n o t a llowed as aga inst the 
p la in t i f f ; each c la im a n t ordered to pa y  Ids own  
costs, (a)
(a) Since the decision on this point, the case of the 

s.B. Ponce, decided by the judge at chambers, has laid 
down the practice even more clearly. The owners of the 
Ponce, having been condemned in the damages causod by 
a collision w ith another steamer, limited their liability to 
8f. per ton, and took the usual proceedings for the settle
ment of claims in the Admiralty D istrict Registry at 
Liverpool. The claims on part of the owners of the 
plaintiffs’ Bhipand her cargo greatly exceeded the amount 
tor which the defendants were liable, and the latter took 
no steps to dispute the items claimed, leaving the registrar 
and merchants to deal with them. The owners of cargo, 
however, appeared by solicitor before the registrar and 
merchants and disputed several items in the claim of the 
shipowners, who also appeared by solicitor in support of 
their claim ; in the result the claim of the shipowner was 
considerably reduced. The costs of this attendance were 
considerable, including costs of copies of documents, 
attendances, & c.; and the respective solicitors for the 
plaintiffs the shipowners and for the plaintiffs the owners 
of cargo contended that they were entitled to recover these 
costs from the owners of thes.s. Ponce as part of the 
necessary costs of establishing their respective claims, 
relying upon The Expert (3 Asp. Mar. Law Cas. 381). 
The district registrar taxed the costs de bene esse, but 
eferred the question of the liability  of the defendants for 

the costs of settling the disputed items of the claims to 
the judge. On Dec. 2,1879, the judge in chambers decided 
that the defendants were not liable for such coats.—Ed .

The said loan was granted, and the said Elijah 
Nickerson signed the following instrument:

Fifteen days after arrival at the port of Antwerp, 
Belgium, or other intermediate port at which shall end 
the voyage of my vessel, denominated the ship Commerce,
I  promise to pay to the order of the Cassa Marittima of 
Genoa the sum of 5981. 1*. 4d „  sterling value, received 
as loan on freight for the last expenses necessary to the 
undertaking o f the voyage from  Philadelphia to Antwerp, 
Belgium, on the conditions of the regulations of the 
CaPÍa Marittima, of which I  have received a copy ship 
and freight being in accordance with such regulations 
liable for repayment, w ith priority over every other 
credit.

On the back of this instrument were printed 
the regulations of the said Cassa Marituma A  
copy of the same is annexed hereto, and is to form
part of this case. , . ,  . . . .

The sum of 5981. Is. 4d. secured by the said bill 
was not actually advanced in full by the Cassa 
Marittima to the said master, but such sum was 
and is the aggregate amount of the actual advance 
made by the Cassa Marittima to the said master, 
and the premium and interest on such actual 
advance, which premium was retained by the 
CasBa Marittima, pursuant to regulation 13 of

thThe sakUoan was duly made, and the Commerce 
sailed in due course on her destined voyage from 
Philadelphia to Antwerp, but on thei ¿bth bept., 
while off Hastings, in the English Channel, the 
Commerce was run into and sunk by the steam
ship E m pusa, and with her cargo and freight was

t0Th eplaintiffa, who are owners of the steamship 
E m pusa, admitted their liability tor the damages 
occasioned by the said collision, and brought this 
suit to limit such liability m the manner provided 
by the statute in that behalf, and obtained a decree 
herein on payment into court of the amount of
heir s ta tu to ry  liability and all claims in respect
if the loss or damage occasioned by the said col
isión w ere  referred to the reg.strarand merchants

'° Am ongst^oTher claims the defendants, the 
nwners of the Commerce, claimed the sum of 
21481. 13s. 6d. as damages for the loss ot the 
Ereight, to be earned by the said Bhip on the said 
voyage from Philadelphia to Antwerp, and were 
allowed the sum of 2088Í. m respect of such 
freight, being the amount of such freight less the 
expenses of completing the voyage.
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The Cassa Marittima of Genoa also claimed the 
sum of 598Z. Is . 4d. as the damages they had sus
tained by reason of the loss of the freight, which 
was pledged to them as security for the said 
advance, and their claim was disallowed by the 
registrar on the ground, among others, that the 
owner of the ship was the only person who could 
recover in respect of the freight, and that the Cassa 
Marittima were not entitled to claim in competi
tion with the owners of the Commerce, that vessel 
having been lost.

The Cassa Marittima of Genoa contend that 
they are entitled to prove for the loss of the freight 
so far as it was pledged to them, and that the 
defendants are not entitled to recover as part of 
their damages the freight, which would have to 
be paid to the Cassa Marittima if the Commerce 
had arrived at Antwerp, and that the said freight, 
having been allowed by the registrar as part of 
the claim of defendants, the owners of the Com
merce, such owners ought to hold and receive the 
same as trustees for the Cassa Marittima, and are 
under an obligation to pay a proportion thereof to 
the said Cassa Marittima, or to allow the Cassa 
Marittima to receive the same out of court.

The questions for the opinion of the court are :
1. Whether the Cassa Marittima as against the 

owners of the Commerce is entitled to prove 
against the fund paid into court by the plaintiff 
for the said sum of 598Z. 1». 4d., as damages occa
sioned in respect of the said collision.

2. Whether if the Cassa Marittima are not 
entitled to prove for the said sum as damages 
against the fund paid into court by the plaintiffs, 
they are entitled as against the defendants, the 
owners of the Commerce, to receive payment of 
the said sum out of court, or to an order that the 
said defendants, out of the moneys recovered by 
them as damages in respect of the loss of the said 
freight, should pay to the said Cassa Marittima 
the said sum for which the freight was pledged.

3. Or, in the alternative, that the Cassa Marit
tima are entitled to receive out of the fund in 
court applicable to the payment of damages for 
loss of freight, or from the defendants, the owners 
of the Commerce, the same proportions of the sum 
of 598Z. Is . 4d. as the total sum apportioned in 
respect of the loss of freight bears to the whole 
freight of the said ship.

The rules above referred to as being indorsed 
on the back of the instrument were as follows : 

CASSA M ARITTIM A.
Genoa.

Rules for Loans on Freight.
The loans which the Cassa Marittima agree to make 

on freight must be subject to the following rnles:
1. Any owner desirous to obtain a loan on freight from 

the Cassa Marittima must make his request in accord
ance with the printed form which w ill be given him for 
the purpose

The form w ill indicate
a. The build, name, and tonnage of the vessel.
Z>. The port in which she is lying, and where and 

how insured.
c. The voyage she is about to make.
d. The amount of the freight upon which the loan

is asked.
e. The amount of loan asked for.
/ .  The signature of owner or oaptain.

2. The board of direction authorised by two delegated 
administrators, according to Article 28 in the statute, 
accept or decline the demand.

3. The loan can rover exceed a th ird  of the whole 
freight the vessel may make.

4. The owner or the captain, before he can obtain a 
loan, must produce the bills of lading, signed by the 
shipper, in proof of not having received any previous 
advances on the freight.

5. The loan must be repaid within fifteen days after 
the arrival of the ship in the port to whioh she is bound, 
or wherover the voyage may terminate, and the freight 
and vessel w ill be liable to the repayment of the loan, 
with priority over every other credit.

6. In  the event of the vessel on arrival at the port of 
destination being ordered by the shipper of the cargo to 
any other port, the amount of the loan must be repaid 
to the agents of the Cassa Marittima, and a further loan 
may be asked, whioh the agents have power to grant or 
decline.

7. Any captain leaving a port in  which he has to repay 
a loan without having done so w ill be subject to a fine 
of 30 per cent, upon the Bum due, besides being liable 
for a ll trouble and expenses caused to the Cassa thereby.

8. I f  the loan be not repaid when i t  falls due, as fixed 
according to Article 7, the Cassa w ill proceed to enforce 
payment, and w ill have the right to exact interest at the 
rate of 8 per cent, per annum un til the payment is 
made.

9. A receipt w ill be given by the captain or owner 
when the loan is made, signed in accordance with the 
above rules, or w ith any others that may be established.

10. In  the case of ships abroad, when the owner has 
not time to obtain the sanction of the directors of the 
Cassa Marittima to a loan on freight, agents are 
authorised to grant the loan at the request of the 
captain, always subject to these regulations.

11. Loans shall always be made in gold, and shall be 
repaid in gold at the current rate of Exchange on London 
at the port where the vessel discharges, or to the Cassa 
Marittima in Genoa.

12. Loans shall always be exempt from any contribu
tion to either general or particular average.

13. The premium and interest on the sums granted in
loan on freight according to the lis t must bo always 
retained on the loan itself, and in case of a total loss, if  
there be no payment of freight, either total or partial, 
the sums receivod as loan shall not be paid back except 
that which has been taken beyond the third part of the 
freight. _ .

14. Ships discharging in Italian and Adriatic ports 
shall repay the loan at the official rate current for sight 
bills.

15. The owner or captain shall not take any other 
advances upon the same freight at the port of loading, 
or in such case hold themselves bound to return the 
present loan, though the vessel be lost.

1G. The captain shall give immediate notice on arrival 
at port of discharge to the Cassa Marittima in Genoa, or 
to'.their agents at the nearest port, incurring otherwise 
thé penalty of 10 per cent, on the amount of the loan.

M a y  21.— M yburgh , for the Cassa Marittima.— 
This is in effect a bottomry bond, and the holders 
thereof are entitled to have paid to them out of 
the damages for loss of freight a proportion of 
the amount. A  bottomry bond is p rim A  fa c ie  not 
payable in case of the loss of the ship on which it 
is given if the ship is lost ; but if the loss is oc
casioned by any wrongful act of the shipowner 
as deviation the bond is payable in spite of loss, 
and this shows that loss does not in all cases 
terminate the liability under a bond. Here the 
bond, if terminated at all, is at an end because of 
the wrongful act of a third party who has made 
compensation to the owners for the loss sustained. 
The bond is terminated through no fault of the 
bondholder, and a fund representing the freight is 
in existence ; hence he ought to be paid :

The Dante, 2 W. Rob. 427.
The holders of the bond might even have pro
ceeded for the damage done in the name of the 
owners of the Commerce and have recovered the 

J loss sustained by them. The owners of the Com -
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merce have a legal interest in the freight, but they 
can only claim as trustees for the bondholders, so 
far as the freight is pledged by the bond. The 
liability of the shipowners on the bond may have 
ceased, but the force of the bond as an assignment 
of freight remains. The shipowners have re
covered their freight, and must hence pay the 
bond, or such proportion of the amount secured 
as the total sum recovered for loss of freight bears 
to the whole freight of ship.

E . G. C la rkson  for the owners of the Commerce. 
—The question turns on the nature of bottomry 
bonds. The bondholders receive a premium (and 
in this case they have already retained it out of 
the sum advanced) in the express condition of 
taking the risk of loss. The ship and freight 
have been lost, the bond never became payable, 
and the conditions under which the bondholders 
are entitled to claim have never been fulfilled. The 
owners of the Commerce have in fact recovered no 
freight, only damages for the loss thereof. The 
bondholders cannot be heard as against the 
owners of the Commerce to say that they can re
cover on this bond, which by the very terms of it 
is at an end.

M ybu rg h  in reply. The owners of the Commerce, 
having recovered damages for loss of freight, 
are precluded from sayiDg that no sum has be
come payable in respect of freight; if it is once 
admitted that such a sum is due, we are entitled 
to enforce our lien on it. I f  the owners of the 
Commerce are right in their contention, under
writers would be precluded from recouping them
selves against wrongdoers for payments made in 
respect of losses sustained : but they are entitled 
to proceed in the name of the assured ; so ought a 
bondholder to be able to recover.

Sir R. Phillimore.—This is a case for which 
there is no legal precedent, but it is one which is 
to be decided on general principles of 'equity and 
the circumstances of the case. Taking into con
sideration the 13th article of the regulations of the 
Cassa Marittima, providing for the event of a 
total loss, I  decide that the Cassa Marittima is 
entitled to receive out of the fund in court ap
plicable to the payment of damages for loss of 
freight, the same proportion of the sum of 
5981. Is. Ad. as the total sum apportioned in re
spect of the loss of freight bears to the whole 
freight of the said ship. This amount will be 
ascertained by the registrar. I  direct the costs 
to be costs in the cause.

J u ly  1.— W. G. F .  P h ill im o re  moved, on behalf 
of the owners of the Em pusa, the plaintiffs in the 
limitation action, to rescind or vary the order as 
to the payment of costs. The effect of the order 
as it stands will be to make the plaintiffs pay all 
the costs of this special case, which is a dispute 
between two claimants outside the purposes of the 
action. There is in this case adverse litigation, 
and in such cases the costs have never been borne 
by the plaintiff in the limitation action:

The City of Buenos Ayres, 25 L. T. Rep. N. S. 672;
1 Asp. Mar. Law Cas. 169, 182;

The African Steamship Company v. Swaney, 25
L. J. Ch. 870.

E . 0 . C larkson, for the owners of the Commerce. 
—I  cannot contend that where claim ants against a 
fund enter into an improper or excessive contest 
they, are entitled to their costs. But this is a 
question prim es im pressionis, and it arises directly

out of the act of the wrongdoer, who by his act has 
occasioned the necessity for having the question 
decided; and the costs of so deciding should be 
borne by the plaintiffs. The cases cited only go 
to the effect that if there were an improper liti
gation it might make a difference.

Sir R. Phillimore.— I  think my former order 
was wrong as to the costs. I t  would be very 
difficult to draw a line of demarcation, and to say 
in which cases proper and in which improper 
litigation has arisen between rival claimants. The 
circumstances of each case would have to be con
sidered. This case, however, is not a case in which 
the costs ought to be allowed as against the 
plaintiffs. The costs here incurred were costs 
arising out of a peculiar point of law decided as 
between the claimants, and this is not a case in 
which the plaintiffs ought to be called upon to 
pay costs. I  shall vary the order by directing each 
of the claimants to pay his own costs. The plain
tiff is entitled to his costs of this application 
against the Commerce.

Solicitors for the plaintiffs, Lawless and Co.
Solicitors for the Commerce, C la rkson  and Co.
Solicitors for the Cassa Marittima, Cooper end 

Co.

ASfov. 11 an d  25,1879. 
(Before Sir R. Phillimore.) 

T he City of M ecca.
J u ris d ic tio n  — P ractice  — F ore ign  Judgm ent 

C om ity  o f  n a tio n s— M a rit im e  lie n  S  u it  in  rem  
ilyyssi oJ~ sh ip  •

The A d m ira lty  D iv is io n  o f  the E ig h  C o u rt o f Justice  
has ju r is d ic t io n  to e n te rta in  a s u it in  rem  to 
enforce a  ju d g m e n t o f  a  fo re ig n  court exercising  
A d m ira lty  ju r is d ic t io n  in  a case where the 
o r ig in a l su it was to enforce a m a r it im e  lien .

The ju r is d ic t io n  o f the A d m ira lty  D iv is io n  o f  the 
H ig h  C ourt o f  Justice is  the same as th a t 
fo rm e r ly  exercised by the H ig h  C ourt o f A d m ira lty  
in  m atters in  w h ich  i t  had ju r is d ic t io n  by the 
com ity o f na tions as a court a d m in is te rin g  c iv il
latv.

T his was a motion by the defendants to set aside 
the w r it of summons and subsequent proceedings 
by the plaintiffs, and the bail-bond executed by 
the defendants, and to discharge the bail and 
condemn the p la in tiff in  the costs.

The action arose out of a collision which occurred 
between the British Steamer C ity  o f  Mecca, whose 
owners resided in Scotland, and the 1 ortugueso 
steamer E m preza  In s u la n a d e  Navegacano, off the 
coast of Portugal, in which the Portuguese 
steamer was Bunk, and the C ity  o f  Mecca so 
much damaged that she had to put into Lisbon. 
Whilst at Lisbon, an action for the damages 
sustained from the loss of the 1 ortugueso 
steamer was instituted before the Tribuna o 
Commerce, in which the C ity  o f  Mecca was found 
alone to blame for the collision This judgment 
was affirmed by the Courts o Appeal in 1 ortuga . 
Subsequently, on the C ity  o f  Mecca arriving in 
this country, the plaintiffs served a writ m rem on 
her in the ordinary way (S. C. J. Act 187o. so. 1, 
Order IX ., r. 10 ; R. S. C. Dec. 187o, r. 6 and App.
A.), bearing the following indorsement of claim : 

The plaintiffs’ claim is upon a judgment of the Tribunal 
of Commerce of Lisbon, by which the court determined 
that the City o f Mecca was alone to blame for a coin-
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sion, and ordered the defendants to pay to the plaintiffs 
the loss sustained by them by reason of the said collision, 
and the plaintiffs claim 25,0001.

The defendants appeared under protest and gave 
bail, but before delivery of any petition on 
protest they served the plaintiffs with notice of 
motion to set aside all proceedings “ on the ground 
of the writ having been improperly issued.”

Nov. 11.—The. motion now came on in court.
B utt, Q.C. and Clarkson for defendants.—The 

writ in this case and all subsequent proceedings 
must be set aside. The ship proceeded against 
here in  rem was in collision with a Portuguese 
vessel, and judgment in a Portuguese court was 
given against the owners of the C ity  o f Mecca; 
that is, it was a suit in  personam and not in  rem. 
That judgment ordered the owners of the C ity  o f 
Mecca to pay a certain sum of money, and now 
the plaintiffs endeavour to recover that sum of 
money by a suit in  rem  against the ship in this 
country, the owners not being resident here. The 
indorsement on the writ states that the “ claim ” 
for 25,0001. ‘‘ is upon a judgment of the 
Tribunal of Commerce of Lisbon, by which the 
court determined that the City o f Mecca was 
alone to blame for a collision, and ordered the 
defendants to pay to the plaintiffs the loss sus
tained by them by reason of the said collision.” 
There can be no dispute as to the right which a 
person successful in a suit in a foreign court 
acquires. He is entitled to recover the amount 
of the judgment as a debt; in the technical lan
guage of the courts, it waB recovered in this 
country by an action of assumpsit. And at present 
the only question to be decided by this courtis as to 
the means of procedure proper to enforce a foreign 
judgment. Before the passing of the Judicature 
Acts this court would have had no jurisdiction at 
all in such an action—an action of assumpsit. But 
admitting, for the present at all events, that now 
as a branch of the High Court of Justice it 
has acquired a right co-ordinate with that of the 
other divisions to entertain such an action—sub
ject to the power of transfer—yet it has not 
acquired any right to entertain such an action by 
the institution of a suit in  rem: An action of 
assumpsit is a purely personal action, and the 
basis of a suit in  rem is maritime lien, extended 
by recent statutes to certain other matters, not 
giving a strictly maritime lien ; but an action on a 
foreign judgment is not one of the matters to 
which it is extended:

Russell v. Smyth, 9 M. & W. 810 ;
Williamsv. Jones, 13 M. & W. 633 ;
Goddard v. Gray, L. Rep. 6Q.B. 139 ; 21 L, T. Rep.

N. S. 89;
Bchibshy v. Westenholz, L. Rep. 6 Q.B. 155; 24 L. T.

Rep. N. S. 93.
In  the last of those cases, Blackburn, J. sums 
up the substance of those proceedings as 
follows: “ I t  is unnecessary to repeat again
what we have already said in Goddard v. Gray 
[ub i sup.). We think that, for the reasons there 
given the true principle on which the judgments 
of foreign Tribunals are enforced in England is 
that stated by Parke, B. in Bussell v. Smyth 
(ub i sup.), and again repeated by him in W illiam s  
v. Junes (ub i tup.), that the judgment of a court 
ot competent jurisdiction over the defendant im
poses a duty or obligation on the defendant to 
pay the sum for which judgment is given, which 
tho courts of this country are bound to enforce.”

This all speaks of a personal duty by the defendant, 
not of a lien which travels with the ship; and 
that view is taken also in the following paragraph :
“ In  the event of a foreign judgment being in 
favour of the plaintiff, and made tlm foundation 
of his suit in England, as he cannot issue, as has 
been seen, execution upon it here, he must enforce 
it by bringing a freBh action, technically called an 
action of assumpsit, for the recovery of what is due 
to him under the judgment: ” (Phil. Inter. 
Law, 2nd edit., vol. 4, p. 739, s. 9oo.) I  do 
not dispute their right to institute a suit %n 
rem  against the ship, but that suit must be for 
the original cause of action, which would be then 
reheard on the merits, for “ I t  is important to 
observe that the foreign judgment does not 
operate as a merger of the original ground of 
action:” (Phil. Inter. Law, 2nd edit., vol. 4, 
p. 739, s. 955.) There is no more right in prin
ciple in instituting a suit in  rem  against this 
ship on that foreign judgment than there would 
be against any other property—any other ship— 
of the defendants which might chance to be 
in England, and there is no precedent for such a

Pr<We6sierf Q.C. (with him Sir Bdmund Hornby  
and Gainsford Bruce) for the plaintiffs.— I t  must, 
for the present at all events, be inferred that the 
judgment of the foreign court was a judgment in 
a suit in  rem. I t  is not the defendants who are 
found to blame for the collision, but their ship, 
and the judgment condemned the defendants and 
the C ity o f Mecca in the damages. I t  is there
fore a judgment to enforce a maritime lien the 
lien for damage by collision—and it cannot be 
said that a Court of Admiralty cannot enforce 
such a judgment by a suit in  rem. Such a judg
ment is binding on every court in this kingdom. 
[Sir R. P i i i l l im o k e .— May it not be that it is 
binding, as conclusive evidence, on all courts, but 
that nevertheless the courts are not bound to 
enforce it as a judgment?] In  any division 
of the High Court of Justice an action might 
be sustained on such a judgment. But the 
Court of Admiralty had a wider jurisdiction 
over certain causes of action arising on the 
high seas. Before the Judicature Acts were 
passed, if a collision occurred, and one of the 
ships, of which no owner resided in Eng
land, came to this country, a common law 
court would not allow a writ to issue; but the 
plaintiffs coming to this court would get a 
warrant and citation in  rem  against the ship. 
Now this division, being a branch of the High 
Court, has all the jurisdiction of that court, a,nd 
therefore can entertain a suit on a foreign judg
ment, and none the less when that foreign judg
ment is to enforce a maritime lien, the tes 
has come within the jurisdiction, and the res 
is subject to a maritime lien, and there is a judg
ment. deciding the fact. I f  it has not previously 
been done, it is because before the Judicature Acts 
the Court of Admiralty did not exercise a juris
diction over foreign judgments; but now that it 
has an undoubted jurisdiction in the matter ot 
foreign judgments, what reasons can there be that, 
f in d in g  a foreign judgment binding against the res, 
it should notenforce itagainst the res In Castrique 
v. Im r ie (L .  Rep. 4H . L.414; 23 L. T. Rep. N.S. 48) 
it is laid down by Lord Chelmsford that a judg
ment in  rem of a foreign tribunal cannot be 
impeached save “ on the ground of fraud, or as
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being contrary to natural justice; ” and tbe same 
principle is clearly Btated in the notes to I »  
Duchess o f K ingston’s case (Smith’s Leading 
Cases, vol. 2, 7th'edit., p. 828) : “ The sentence ot 
a foreign Court of Admiralty of competent -juris
diction pronounced in  rem, is conclusive against all 
the world, as to the existence of the ground on which 
the court professes to decide.” I f  then this 
court can entertain proceedings to enforce a mari
time lien, it must be by its own process in cases of 
maritime lien ; i.e., by proceedings in  rem. I f  we 
had instituted a cause of damage in  rem, in the 
ordinary way, no objection could have been made 
to our subsequently in our statement of claim 
pleading the foreign judgment. The fact that we 
state it in the writ and do not wait for the statement 
of claim, cannot alter the rights of the parties. 
The final judgment of a foreign court is conclu
sive between the parties on the merits, and no 
matter can be pleaded to it which might have been 
a defence on the merits in the original action :

Bullen & Leake, 3rd edit. p. 623, notes.
The suit is the same, whether the process is in  
rem or in  personam, and if the owners of the 
C ity  o f Mecca pass through the kingdom, they can 
be sued there ; why then cannot the res, which is 
here, and liable to the process of the court, be 
sued ?

Sir Edm und Hornby.— The court will enforce 
a foreign judgment in  rem  by its ordinary 
machinery, but here it has direct authority to 
entertain a suit in  rem :

The Bold Buccleugh, 3 W. Boh. ; 7 Moo. P. C. C. 267 ; 
19 L. T . Rep. N . S, 235 ;

The Young Mechanic, 2 Curtis (Amr.) 404 ;
Taylor v. Carryl, 20 Howard (Amer.) 583 ;
2 Parsons on Shipping, edit, of 1859, p. 544, 

note 3.
In  the case of Ewer v. Jones (2 Raym. 984), 
Holt, C. J. says : “ The sentence of a civil law 
court in a foreign realm shall be executed in a 
court of the same nature here, and proceeding 
after the same law, and no prohibition, because 
the temporal courts proceed by a due law, and we 
must give credit to the sentence.” The raison  
d’être of the jurisdiction in  rem is that the res 
comes within the jurisdiction of the court, 
whilst the person does not : (Brown on Adm. 
Law, p. 120.)

B utt, Q.C. in reply.—No precedent has been 
cited for this process, and therefore I  may say 
there is no authority for it. Castrique v. Im rie  
(ubi sup.) is not in point ; that was not an action 
on a foreign judgment at all, but an action in 
trover, to which a foreign judgment was inci
dental. I t  may be that, if  the plaintiffs bring an 
ordinary suit in  rem, they may give this judg
ment in evidence ; but that is not the question, they 
have brought the action in  rem on the judgment, 
and that they are not entitled to do. The only 
jurisdiction this court has over an aotion on a 
foreign judgment is that which it has acquired as 
a branoh of the High Court of Justice, and that 
must be exercised in the same way as any other 
division of the High Court would exercise it—by 
an action of assumpsit—in which the writ must be 
served on the defendant in the ordinary way ; to 
institute such a suit in  rem by service of the writ 
on the ship is without precedent, and contrary to 
principle.

C ur. adv. vu lt.

N ov. 25 —Sir R. P h il l im o r e .— This is a case in 
which the representatives of the steamship 
Em preza In s u la n a  de Navegaeao have brought an 
action in  rem  against the steamship C ity  o f  Mecca. 
In  the writ of summons it is stated that the plain
tiffs’ claim is upon a judgment of the Tribunal of 
Commerce of Lisbon, by which the court deter
mined that the C ity  o f  Mecca was alone to blame 
for a collision, and ordered the defendants to pay 
to the plaintiffs the loss sustained by them by 
reason of the said collision, and that the plaintiffs 
claim 25,000Z. In  the affidavit to institute this 
Buit it is stated by the solicitor for the 
plaintiffs, that he is informed that after the said 
collision the C ity  o f  Mecca put into Lisbon, and 
that proceedings were there instituted against 
the said steamship, which subsequently left Lisbon 
without giving security in the said proceedings , 
Tlso tbatgthe o wners of the C ity  o f Mecca appeared 
and contested the said proceedings, and that the 
decree of the Tribunal of Commerce was con
firmed by the final Court of Appeal in Portugal. 
A  warrant of arrest was taken out in this court 
by the plaintiffs, and the vessel has been released 
on bail. A motion has been made by the owners 
of the C ity  o f  Mecca to set aside the writ of sum
mons issued in this action, and all subsequent 
proceedings on tbe part of the plaintiffs , also the 
bail bond executed on behalf of the defendants in 
this action, and that the bail may be discharged, 
and that the plaintiffs be condemned in the costs 
of the action on the ground of the writ havmg
been improperly issued.

The question to be decided is whether this court 
can and ought to enforce the sentence of a foreign 
Admiralty Court by a proceeding m  re m i I t  
appears to me expedient to make two preliminary 
observations. First, I  express my opinion that 
whatever authority upon this subject was incident 
to this court before the Judicature Act belongs 
to it now; secondly, that this court has always 
exercised a jurisdiction founded on international 
comity with respect to the execution of the 
sentences of foreign Admiralty Courts.

I  proceed to consider the authorities on 
this subject in their chronological order, as it 
is important to show that the duty of the 
Admiralty Court in England to enforce the 
decree of a foreign Admiralty Court has 
been steadily recognised for a great number of 
years. W e ir’s case (Kings Bench, 5th James 
1st a.d. 1608; Rolle’s Abridgment, 530 and 
Yiner’s Abridgment, vol. 6, 513): I t  a Fnes- 
lander sues an Englishman before the gover
nor in Friesland, and recovers a certain sum, and 
the Englishman, not having enough to pay tor it, 
comes to England, whereupon the governor sent 
his lettres m issives to England, asking all magis
trates of that kingdom to cause execution of the 
said judgment: Le judge del Admiral tie poet 
executer c’es judgment per imprisonment del 
partie, et il ne serra deliver per le common ley; 
car ceoest per la ley de nations que le justice dun 
nation serra aidant al justice d auter nation, et 1 un 
d’executer le judgement de l’auter, et la ley d tingle- 
tare prist notice de c’est ley et le judge 
miraltie est le proper magistrate pur c eat pur
pose car il solment a l ’execution del ley civill dems 
c’est relme.” This case is referred to in Molloy 
“ De Jure Marit.” (book., 3 o. 9, s. 9). The next 
authority is that of Sir Leoline Jenkins, judge of 
the High Court of Admiralty in the reign ot
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Charles I I .  This authority is one to which very 
great weight has always been ascribed by Lord 
Stowell and other eminent civilians, as both wit
nessing to the practice of the courts administering 
the civil law and setting forth the principle upon 
which that practice was founded. Sir Leoline 
Jenkins (Wynne’s Life, vol. 2, p. 762), writing in 
1666 a .d ., says of the practice of civil courts that 
“ they ordinarily intermeddle not with or inspect 
the merits of those sentences that are given with
out the limits of their jurisdiction. ’Tis a ruled 
case,” he says, “ that one judge must not refuse 
upon letters of request to execute the sentence of 
another foreign judge when the persons or goods 
sentenced against are within his jurisdiction; and 
if he do his superior must compel him to i t ; else 
it is a sufficient ground for reprisals against the 
territory.” The next authority is only four years 
later. It  is the case of Jurado  v. Gregory (1 Yent. 
32, King’s Bench, 21 Charles I I . , a .d . 1670).
In this case the plaintiff had sued in the English 
Admiralty for enforcement of a sentence given in 
a Spanish admiralty court. A prohibition was 
granted by the King’s Bench, but only on the 
grounds that the sentence of the Spanish court 
was not complete, but was only an award, and 
could not therefore be sued upon, and the origi
nal contract being one made on land ought not, 
to be Bued upon in the Admiralty. The following 
proposition was advanced in argument by Finch, 
the Solicitor-General, and agreed to by the court :
“  Where sentence is obtained in a foreign Admi
ralty, one may libel for execution thereof here, 
because all the Courts of Admiralty in Europe are 
governed by the civil law, and are to be assistant 
one to another, though the matter were not origi
nally determinable in our Court of Admiralty; ” 
and W ier’8 case, before referred to, was cited. The 
next authority occurred in the year 1704. I t  is 
the case of Ewer v. Jones (2 Lord Raymond, 
p. 935). Holt, C.J., in giving judgment, says : 
“ The sentence of a civil law court in a foreign 
realm shall be executed in a court of the same 
nature here, and proceeding after the same law, 
and no prohibition, because the temporal courts 
proceed by a due law, and we must give credit to 
the sentence, as it was adjudged in the time of 
Charles I I .  in Hughes v. Cornelius.”  To these 
authorities may now be added a decision or the 
Supreme Court of the United States of America. 
In Penhallon  v. Doane’s Adm inistrators, decided 
a .d . 1795 (3 Dallas 54) it was said by Iredell, J .:
“ It  was clearly shown at the bar,” referring to 
page 74, I  presume, “ that a Court of Admi
ralty in one nation can carry into effect the 
determination of the Court of Admiralty in 
another and again by Cushing, J. at page 118, 
“ That Courts of Admiralty can carry into 
execution decrees of foreign admiralties as 
seems to be settled law and usage. Dr. 
Browne, in his “ Compendious Yiew of Civil and 
Admiralty Law,” a work dedicated to Lord 
Stowell, says (edition of 1802, vol. 2,p. 120): “ The 
last branch of Admiralty jurisdiction I  shall 
mention is the enforcing the judgments of foreign 
courtB; ” and proceeds to cite the opinion of Sir 
Leoline Jenkins, which I  have before referred to. 
I  find in the American work by Mr. Dunlop, 
entitled “ Admiralty Practice,” p 68, a .d . 1850: 
“ A Court of Admiralty of one country can carry 
into effect the determination of a Court of 
Admiralty in another, as well as its own judg

ments.” In Parsons’ Maritime Law, vol. 2, 
p. 541, also the work of an American writer of 
eminence, it is laid down that Admiralty Courts in 
different countries “ sometimes enforce each 
other’s decrees, or complete in one country what 
is done in another.”

A consideration of these authorities, and of the 
principles upon which they rest, leads me to the 
conclusion that it is the duty of one Admiralty 
Court—a duty arising from international comity— 
to enforce the decree of another upon a subject 
over which the latter had jurisdiction.

I  do not think it necessary to enter into a 
consideration of all the cases decided by the com
mon law courts as to the effect of foreign judg
ments in this country. The general principle of 
recognising and giving effect to such judgments 
is now admitted by these courts. I  do not indeed 
understand it to be denied by Mr. Butt that the 
Admiralty Court has power to execute the sentence 
of a foreign Admiralty Court. His objection is as 
to the mode by which it is sought to enforce it. 
He contends that a proceeding in  rem can only 
be instituted where there is a maritime lien, and 
that the foreign judgment does not confer such a 
lien. I  am of opinion that it is the duty of this 
court to act as auxiliary to the Portuguese Ad
miralty Court, and to complete the execution of 
justice which, owing to the departure of the ship, 
was necessarily left unfinished by that court; in 
other words, it is my duty to place this English 
court in the position of the Portuguese court after 
its sentence had been given against the defendants.

With respect to the motion now before me, I  must 
take the facts from the indorsement on the writ 
of summons and the affidavit in support of it. 
From these I  gather that there was substantially 
a judgment in  rem  in the Portuguese court. There 
is no doubt that a collision, such as there was in 
this case, creates a maritime lien. In support of 
this it is unnecessary to cite authorities. With 
regard to the further proposition that a proceeding 
for the enforcement of a maritime lien is a pro
ceeding in  rem, the remarks of Lord Chelmsford 
in Castrique v. Im rie  (L. Rep. 4 E. & Ir. App. 447; 
23 L. T. Rep. N. S. 38) appear applicable: “ This 
order,” he says, “ for the sale of the ship, whatever 
may be thought of the original proceeding, appears 
to be a judgment in  rem. Without,however, looking 
to this ultimate order, I  think that the original 
proceeding being for the purpose of enforcing 
a maritime lien, which by the law of all foreign 
codes founded on the civil law exists for money 
advanced for repairs and necessaries on a voyage, 
was a proceeding in  rem.”  This court is now 
called upon to be a idant to the enforcement of a 
judgment in  rem given by the Portuguese court.

With respect to the objection that no direct pre
cedents have been cited in support of the course 
taken by the plaintiffs, it must be observed that, 
until a recent period, there were no reports of the 
courts exercising jurisdiction in accordance with 
the civil law, that is, of the Ecclesiastical and 
Admiralty Courts; moreover itis to be remembered 
that, speaking generally, any court which exercises 
a jurisdiction ia rem  has the res, orsome substitute 
tor it in the shape of a security, within its reach, 
and the wrongdoer is seldom able to evade com
pliance with the order of the court. This court, on 
failure of the owners to pay for the damage 
adjudged to be done by their ship, would arrest 
that ship, and enforce the judgment against the



191MARITIME LAW CASES.

Ct . o r A pp.] W il k in s o n  ». A lsto n . [C t . or A pp.

res by sale. The occasion for the exercise of such 
a power of arrest seldom arises, though in a 
recent case, that of The Troubadour, in 1878 (not 
reported), the court directed the issue of a 
warrant after judgment for the purpose of en
forcing payment of the award of salvage, and 
there have been several instances in which a ship 
has been arrested or re-arrested in consequence 
of the bail becoming insolvent. In fact, what the 
common law courts do indirectly by implying a 
contract the Admiralty Court does directly and 
without any such implication on the grounds of 
international comity. It  is clearly for the interests 
of justice that this court should exercise the 
jurisdiction as prayed, and having its hand upon 
the res should not take it off until the sentence 
be executed. Otherwise the wrongdoer might 
remove his ship out of this jurisdiction, and by 
keeping out of Portuguese waters defeat the just 
rights of the party who has suffered the wrong. 
It  is to be borne in mind that this ship, the 
C ity  o f Mecca, is liable for the damage done by 
her to the plaintiff’s property in a sense and in 
a manner that no other ship of the same owner 
would be liable.

Upon the wholeldo not sea whyif the Admiralty 
Court might ever have enforced a foreign judg
ment—and the authorities are ample on this point 
—it may not enforce that judgment against the 
ship, and give that remedy in  rem  which is one of 
the especial advantages incident to the jurisdiction 
of the Court of Admiralty. I  reject this motion 
without costs.

Solicitors for the plaintiffs, P ritcha rd  and Sons.
Solicitors for the defendants, Gellatly and Go.

Sttptme Court of J u ta to .
COURT OF APPEAL.

SITTINGS AT WESTMINSTER.
Reported by W. A ppleto n , Esq., Barrister-at-Law.

Tuesday, June 24,1879.
(Before B k a m w e l l , B rett , and C otton, L.JJ.)

W il k in s o n  ». A lston .
Sale o f ship— In troduction  o f purchaser— Commis

sion—Introduction  to agent o f purchaser.
Defendant agreed that i f  p la in t if f  should be the 

means o f in troducing a person who should 
become purchaser o f a ship o f defendant s he 
should receive a commission on the purchase 
money.

In  Feb. 1876 p la in t if f  introduced one T u rp in , who 
had been recommended by one White, to buy, ana  
i t  was agreed between p la in t if f  and defendant 
that, i f  a  sale was effected w ith  T u rp in , White 
should share p la in t if f ’s commission. No sale was 
effected. _

I n  M arch W hite mentioned the ship to one Wise. 
P la in t i f f  inform ed defendant, and proposed he 
should see Wise, but no steps were taken, and 
Wise did  not entertain W hite’s proposal. Sub
sequently, on the 13th March, defendant wrote to 
p la in t if f  that i t  was no use doing any more u n til 
the ship returned home. P la in t if f  thereupon 
took no fu rth e r steps. In  M ay Wise wrote, as

broker, direct to defendant and introduced a 
princ ipa l, who became purchaser. P la in tiff  
thereupon claimed his commission.

The ju r y  having fou nd  (1) that p la in t if f  was 
authorised to f in d  a purchaser; (2) that Wise 
was induced to enter upon the negotiations by 
in fo rm ation  received fro m  W hite :

He ld on appeal {reversing the decision o f Lush, J.). 
that Wise, being the agent o f the purchaser, and  
having acted upon in fo rm ation  received fro m  
White, p la in t if f  was entitled to receive his com
mission, and that even i f  the letter o f 13th M arch  
amounted to a revocation o f p la in t if f ’s au thority  
i t  was then too late.

T h is  was an action for commission on the sale of a 
ship, tried before Lush, J. and a jury at the Guild
hall during the Trinity Sittings 1878.

The facts of the case and the arguments are 
sufficiently stated in the judgment of the learned 
iudge in the court below, which was delivered, 
after consideration, on 30th Nov., and was as 
follows :

Lush, J.—This action is in its circumstances 
peculiar. I t  was set down for trial in February 
last before the Lord Chief Justice, when the 
jury were unable to agree upon the questions 
submitted to them. I t  was again tried before me 
at Guildhall in June last, when the jury answered 
the two questions which I  put to them, and 1 then 
reserved for further consideration the question 
what judgment ought to be given upon these 
findings. The case was argued on the 5th day of 
this month, and I  am now to deliver my judgment 
upon the whole case. Most of the material facts 
appear upon the correspondence. The action ib 
brought for commission upon the sale of the de
fendant’s interest in a vessel called the Madras, 
that interest being 37-64ths. The defendant was 
the owner or part owner of several vessels and 
amongst them the Stam ford  and the Madras. 
The plaintiff was a shipbroker. He was on terms 
of intimacy with the defendant, and for a portion 
of the time, when the transaction in question 
took place, namely, from March to June 1876, both 
parties occupied the same office. The p.aintiff 
having become aware in August 1875 of the de
fendant’s intention to retire from business, began 
to look out for purchasers, with a view of earning 
a commission, and the defendant, though he did 
uot put the ships in his hands or give him any 
authority to sell, agreed to pay a stipulated com
mission if he should be the means of introducing 
a person who should actually become the pur
chaser. The Stamford was sold by his instru
mentality, and the stipulated commission was paid 
him. The plaintiff named Beveral persons as 
likely to become purchasers of the Madras, but 
uone of them came to terms. The following 
letters, amongst others, passed between him and 
the defendant “ 24th Feb. 1876, plaintiff to de
fendant.—Mr. James Turpin, of North Shields, 
has gone over to Stockton to see Mr. Blair with 
reference to the engine of the Madras, and as 
he knows the price you want it rather looks 
as though he meant business. He is a friend of 
Mr. White, who has recommended him strongly 
to buy. In case business should result, please to 
reserve the nominal 21 per cent, for me and 
White.” “25th Feb., defendant to plaintiff.— 
There is no chance of business herein if \V hito is 
to finger one cent of it. I  would keep the boat for
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ears before I  would allow one farthing to go into 
is pocket out of the sale of her. If  you can 

bring Turpin to business I  will arrange for a 
commission for you out of it, 1 per cent, say.” 
“ 2nd March, plaintiff to defendant. — I  fear 
Master White won’t be licked off so easily. If I  
get 1 percent, and he ditto, I  don’t think either of 
us will take any harm, You need not care who 
you do your business through so long as you get 
your price. Practical money-making people like 
you should not allow theoretical trifles to stand in 
your way.” “ 4th March, 1876, defendant to 
plaintiff.—I  agree with you, and think if you oan 
bring this to business I  will be able to swallow 
my annoyance with White, and pay the 2 per 
cent.” The negotiation with Turpin also went off; 
no other person was afterwards mentioned by the 
plaintiff. On the ffth March, a Mr. Wise, jun., a 
member of the firm of Wise and Son, shipowners, 
of Hartlepool, called upon White in reference to 
another vessel called the Northum berland, belong
ing to another owner, which Wise, jun., con
templated buying in conjunction with one Learoyd, 
when White mentioned to Wise that if that pur
chase went off he had another vessel, the Madras, 
which he could equally recommend. Wise took 
no notice of this conversation, and on the 10th 
March, White, in a letter to the firm relating to 
the Northum berland, referred to his mention of 
the M adras  to the son, and inclosed parti
culars of her, advising, “ Please keep this 
matter private. On the 11th, Wise and Son 
answered the letter as far as it treated of the 
Northumberland, but took no notice of the 
Madras. On the same day the plaintiff wrote to 
defendant: “ Young Wise was up here on busi
ness with White; the latter named the M adras  to 
him. Wise thought 25,000f., but White told him 
that there was not a shadow of a chance under 
28.000Z., and that it was useless approaching you 
at less. He promised to crack the matter over 
with his father when he returned. They have 
5000Z. or 6000Z. cash ready for any investment 
they may go into. Adams, of Adams and Co., 
Aberdeen, entertain the Madras.”  “ If you are at 
Aberdeen or West Hartlepool, you know whether 
it would be advisable to see them. If you do, 
keep us a commission. In case of need I  will get 
White to let you down easy, as I  want to see 
business result, and would not myself be hard.” 
I t  does not appear that Wise ever entertained the 
proposal to purchase the Madras, nor did the 
defendant go to Aberdeen or Hartlepool, or have 
any communication on the subject with either 
Wise or Adams. But on the 13th March he 
wrote to the plaintiff as follows : “ M adras .—  
There is no use doing anything herein until the 
return home. Ho one will buy a ship at sea 
unless they know her thoroughly, such as Portens 
and Senior.” Portens and Senior were the 
persons who had bought the Stamford, and whom 
the plaintiff had named aB probable buyers of the 
Madras, but whose treaty for that vessel had 
gone off. Prom the date of the last-mentioned 
letter no correspondence took place between the 
plaintiff and the defendant respecting the Madras 
until after the sale of the vessel, as hereinafter 
mentioned, and although the parties then occupied 
the same office, neither of them mentioned the 
subject of the M adras  to the other, nor did the 
plaintiff after that letter take any further steps to 
find a purchaser. On the 18th March White

wrote to Wise and Son that, as they had missed the 
Northum berlan d, he should be glad to h ear whether 
they entertained the purchase of the Madras, fyc., 
and on the 22nd April he wrote again: “ The 
Madras, the management portion of which I  pro
posed to you for sale, left Bombay some days since 
for the continent, and may be expected home about 
the middle of next month. I  shall be glad to hear 
whether you are disposed to arrange any purohase 
subject to confirmation on inspection as already 
advised you. The management is exceptional, 
and the terms of payment very easy.” No notice 
was taken of these letters by Wise and Son, nor 
was either the defendant or the plaintiff aware that 
White was in correspondence with them, or was 
taking any steps to sell the M adras. On the 25th 
April Wise, junior, wrote to the defendant: “ I  
can introduce a buyer for 33-64ths Madras (s.s.). 
What will you accept?” 26thApril; defendant 
to Wise : “ I  am favoured with your memorandum 
of to-day, and in reply my lowest price for 37-64ths 
of the M adras (my present interest) is at the rate 
of 28.000Z. for the vessel, equal to 16,187Z.Sl0s. for 
37-64tbs, payment on the basis of half cash and 
half at six months. The credit portion I  would 
not object to extend over a longer period to an 
approved buyer. I  would require security on the 
shares sold for any portion of the price on credit. 
Interest at the rate of 5 per cent, per annum would 
be charged on any credit beyond six months. Mr. 
Blair will tell you the condition of the vessel, and 
what she got in the Tyne in January last. I  may 
mention for your guidance that I  will nor, take one 
farthing less than the price named, so you need 
not bother with her if you cannot offer the price, 
as I  refused in December last the same price, less 
2̂  per cent., and I  can show you the offer if you 
like. M adras is at present on the way from Bom
bay to Marseilles, and I  expect her in this country 
(all being well) in June. She is not yet chartered 
for Marseilles, and I  might arrange to give 
delivery there, otherwise she would be sold 
on her arrival in this country, subject to 
her bottom and engines being found sound and 
in good order to the approval of Mr. Blair.” 
This was accompanied with another letter marked 
“ private,” dated the same day, in which the 
defendant said : “ I  hand you offer of my interest 
in Madras, so that you may have a chance of 
working it. I  have not put one farthing in to 
take off again, so you must be good enough to 
understand this. I  cannot afford any commis
sion off the figure named, so to give you some 
encouragement to work it I  will, in the event of 
a sale, pay you the odd money as commission, say, 
187Z. 10s. With kind regards to Mr. Wise, sen., 
and his home circle, I  am,” &c.” “ 7th May, 
Wise, jun., to defendant: I  have your esteemed 
favour re Madras, and hope to give you a definite 
answer in a day or two.” “ 30th May; Wise, 
jun., to defendant : You last wrote me on the 
8th asking a bid against 16,000Z. for 37-64tbs of 
M adras, and now with terms I  can get 15,OOOZ., or 
at the rate of 26,000Z., having made great exer
tions to get up this figure. There is 5000Z. ready ; 
the remainder will be wanted to stay on for two 
years at five per cent. He is a younger son of a 
wealthy parent, and it would be right. I  have 
said nothing about, half Bix months or this 200Z. 
you would send me as commission. I  have 
instructions from him to go to another boat where 
similar terms are offered failing your acceptance,
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so beg your decision by‘ wire.’” “ 1st of June; 
defendant to Wise, jun.: I  was going from home 
the day when I  sent my telegram to yon, and on 
my return to-day I  find yours in reply waiting me. 
I  am very reluctant to concede the matter as to 
modification of cash payment, but if your client is 
such a good man I  will accept 50001. cash, and 
remainder spread over two years, bearing interest 
at 5 per cent, per annum. The instalments 
would be quarterly, so that there must be eight 
equal payments of the credit portion. Of course 
I  would require to be secured, and I  propose that 
1 be registered owner of the shares and transfer 
them pro ra ta  as the instalments are paid, 
granting a mutual trust deed, to be left in the 
hands, say, of E. Turnbull, embodying the con
ditions of sale, &o. This seems to me a suitable 
arrangement, and I  have found it answer well in 
the case of the Stamford, on which vessel I  had 
o2-64bhs and sold them last January on similar 
condition. M adras is now on her way from Sulina 
to Antwerp. 37-64ths at 27601. will be 15,6091.7s. 6d. 
If  you carry this through 1 will allow 1591. 7s. 6d. 
commission, not more. This will leave me only 
Io,4502, which will mean a heavy loss to me.” 
‘ 10th June; Wise, jun., to defendant: A very 

slight concession on your part will bring business. 
I t  is, first, this—that buyer does not wish to be 
bound to particular dates for payment, but to pay 
over the two years as may be convenient. You 
would be well enough off with the security and in
terest. I f  you will let me know that you agree to 
this, and that my commission is to be 2001., I  will 
disclose the principal, and business will be almost 
certain.” Telegram, 13th June. Wise to defen- 
TvDt' . “ I jearoyd, Huddersfield, give your price, 
■jlve down ; remainder over two years ; interest 
five. Wise acceptance. Can build, less money.” 
lelegram, same day; defendant to Wise, jun., 

* confirm sale of 37-64ths M adras, per my offer. 
Write you fully.” And on the same day the de- 
tenaant wrote, after referring to the telegram: 
“ Your letter of the 10th came duly to hand, but it 
not being accepted I  did not reply to it. But as 
your client and yourself have come to my terms 
the case is altered. As I  understand the bargain, 
"be price of 37-64ths at 27,0001. for the steamer 

as *8 15,6092. 7s. 6d., less your commission, 
lo92. 78. 6d„ 15,4502., payable as follows: 50002. 
down, and balance in equal instalments of 3, 6, 9, 
I I)  15, 18, 21, and 24 months, bearing interest at 
° Per cent, per annum, 37-64ths to be registered in 
my name as at present; transferred as the credit 
portion is paid off pro ra ta . A Lloyd’s policy 
'n my name for amount of purchase price 
to be taken out, and a protecting ditto. A trust 
deed to be executed and deposited in the hands of 
a trustworthy party, to our mutual satisfaction, 
setting forth the nature and condition of the sale, 
jur. Learoyd’s references to be satisfactory to me. 
■Uelivery in Tyne or Cardiff, or at Antwerp on 
completion of present voyage.” 15th June: Wise 
o defendant: “ The offer was made to you on the 
orms 1 wrote you, and 1 have authority to close 
em> but on no other, and Mr. Learoyd has gone 

away. Of course, it is subject to his stability 
eing satisfactory, but if you have inquired you will 

liMf I.t']1r'8bt. He will not bind himself to dates, 
ut will pay over two years as convenient, and I  

i 'I  be wants 50002. or 60002. he can get it if 
e should not have it. As it is a fancy price, I  
nnot get any other terms. You can either 
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transfer the shares paid for, or take a mortgage 
of the whole. The insurance would be date 
policies, and would be in your name. I  am now 
in a position to lay before him a boat built in 1872, 
carries 2300 tons, 150 horse power, 21,5002., so 
that your prompt wire will be required to make 
business.” “ We have two boats of the same 
dimensions, and are about contracting for another, 
and I  think myself 27,0002. is a price you will not 
get offered again from anyone who knows enough.” 
On the 16th June Wise, jun., writes that he would 
be in London, at Wood’s Hotel, on a Saturday, 
wishing defendant to meet him there. The defen
dant did so, and terms were ultimately agreed, and 
the defendant’s shares in the M adras sold to 
Learoyd. I t  appeared that White had received 
information from Hull that Wise was coming to 
town, and he also called upon him and pressed the 
purchase of the Madras. Wise led him to believe 
that he had declined the purchase, and was looking 
out for another vessel. It  also appeared that after 
the treaty for the Northum berland had gone off, 
Wise left the firm of Wise and Son to carry 
on business on his own behalf as a shipbroker, 
and opened negotiations with Learoyd for a 
partnership. Learoyd was the person whom he 
referred to as the “ buyer.” The arrangement 
between them was that Learoyd was to bring in 
50 002. as his share of the partnership capital, and 
that this was to be invested in the purchase of 
shares in a vessel, an ordinary means of securing 
a source of income to a firm of shipbrokers. I  
have recited the foregoing correspondence between 
Wise and the defendant at length, because of the 
imputation which was made and pressed on the 
jury at the trial that the defendant colluded with 
Wise to bring about a sale behind the back of the 
plaintiff, and to disguise it as a sale to a third 
party, in order to cheat the plaintiff of his com
mission. I  am unable to discover any evidence 
whatever to support this suggestion; and, although 
the imputation was freely made, Mr. Day did not 
ask or suggest that this point should be put to 
the jury. It  appears to me that the defendant 
acted in the matter with perfect good faith. 
But to proceed. On the 2nd Aug. the plaintiff 
wrote to defendant : “ As I  find the sale of the 
M adras has been completed, I  beg herewith to 
inclose you account for commission, and will 
thank you for a cheque.” The claim inclosed was 
3902. 4s. 8c2., being commission at 2[ per cent, on 
15,6092. 7s. 6d. The following correspondence 
then passed:—3rd Aug., defendant to plaintiff, 
inquiring his grounds for making such a claim, 
as he had nothing to do with the sale so far as the 
defendant was concerned. 5th Aug., plaintiff to 
defendant. In the correspondence between Wise, 
jun., and White, the former said that if a boat 
had been bought it would be for the account of 
himself and Mr. Percy Learoyd, of Huddersfield, 
and that they were prepared to pay 50002. or 
60002. cash, and the value to be spread over a 
couple of years at 5 per cent, or 6 per cent, 
interest. “Although Mr. Learoyd is the registered 
owner, it is well known and can be proved that 
Mr. Wise, jun., is the manager, and that he has 
done certain acts and deeds beyond the usual 
province of a ship’s husband. With these few 
words, and referring you to my letter of 11th 
March, and your reply on tbe 13th, I  return you 
the account, and beg for cheque in course.’’ 
These being the grounds of the claim the defen.

O
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dant denied his liability, but as proceedings were 
threatened he required from Wise a guarantee, 
and the latter gave an undertaking that he had 
negotiated the sale and made the introduction 
between buyer and seller without the assistance 
of any third party, and that his undertaking to 
substantiate that was the basis of receiving pay
ment of the 200Z. commission. I  declined at the 
end of the plaintiff’s case to direct a nonsuit, 
thinking it safer to hear all the evidence on both 
sides. Mr. Day proposed two questions to the 
jury: 1. Was Wilkinson authorised to find a 
buyer P and 2. Was a buyer found through 
Wilkinson p The latter question involving, ac
cording to the contention of the defendant’s 
counsel, and as I  thought, matter of law as well 
as of fact, I  put the question in the following 
forms : 1. Was the plaintiff employed by the de
fendant to find a purchaser for the Madras ?
2. Was Wise induced to enter upon the negotia
tions by any information given him by White, or 
did he act upon his own knowledge previously or 
subsequently acquired from other sources P The 
latter question had reference to the evidence 
which Wise and other witnesses had given, but 
the finding of the jury makes it unnecessary to go 
into that evidence. The jury found, in answer to 
the first question, that the plaintiff was fully 
authorised to find a buyer for the defendant’s 
interest in the Madras, if not employed according 
to my definition of that word. And in answer to 
the second question, that Wise was induced to 
enter upon the negotiation for the purchase of the 
M adras  by the information he received from 
White. I t  occurred to me at the time with refer
ence to the letter of the 13th March that there 
might be a distinction between the case of an 
agent who had been employed to look out for a 
buyer, and one who had merely at his own request 
obtained authority to do so. For the purpose of 
this case I  do not think it needful to consider 
whether there is any such distinction or not. It  
must, of course, be taken upon the finding of the 
jury that Wise acted upon the information White 
gave him, what the vessel was, and that it was for 
sale. And the question is, assuming that to be 
so, did Wilkinson procure the buyer P Now it is 
clear that the buyer was Learoyd, and not Wise. 
The articles of partnership fully confirm what 
Wise stated that Learoyd’s contribution to the 
partnership capital was 5000Z., which he was to 
provide in cash. How the partners invested the 
money was a matter which concerned themselves 
only. They did agree to invest it in the Madras, 
and to the extent of 5000Z. the shares in the vessel 
became by Learoyd’s act the property of the firm. 
But all beyond that was and remains the separate 
property of Learoyd. The instalments which he 
subsequently paid were paid with his money. Did 
Wilkinson then procure Learoyd to become the 
purchaser P He never had any communication 
with Learoyd, and never heard his name until 
after the purchase. Nor did White introduce 
Learoyd. He knew nothing of such a person, 
until after he wrote the letter of the 10th March. 
He mentioned the vessel to Wise as to a purchaser, 
not as to an agent, to look out for a purchaser for 
him, and Wise never thought of acting in any 
such capacity ; and as far as appears, and as I  
believe, Wise at the time had no thought 
of treating for the purchase of the Madras, either 
as buyer or broker. Moreover, White was no

agent of the defendant. The latter at first 
expressly refused to sanction White’s sharing the 
commission, which he had agreed to pay Wilkin
son, and he never went beyond merely withdraw
ing that prohibition. B ut White’s authority, what
ever it was, was derived solely from Wilkinson, 
and if ever it was within his competence to pro
pose the vessel as one which he had, at all events 
that authority ceased when Wilkinson’s authority 
ceased, and the letter of the I3th March was, I  
think, a revocation of that authority, or suspen
sion of it till the vessel should arrive home. Such 
was the view taken of that letter by both parties, 
for Wilkinson made no endeavour afterwards to 
dispose of the vessel. The case, therefore, stands 
thus : White mentions the vessel to Wise with the 
view of his buying it, and let it be assumed that 
he does so as Wilkinson’s agent. Wise declined 
to buy, Wilkinson’s authority to look out for 
another purchase is revoked, and the whole 
transaction as between Wilkinson and the defen
dant is at an end. Afterwards Wise, having to 
find a vessel as broker for Learoyd, makes use in 
that capacity of the information he had before 
received from White, and treats with the defen
dant as an independent broker, stipulating for 
commission for himself. The defendant, in perfect 
good faith, treats with Wise as such broker acting 
on his own behalf, and undoubtedly he became 
liable to him for commission. It  cannot be said, I  
think, under these circumstances, that Wilkinson 
by his agent procured Learoyd to become the 
buyer. The ohain of continuity was broken. Even 
supposing White’s act was Wilkinson’s act, when 
he proposed the vessel to Wise, Wise’s act in pro
posing it afterwards to Learoyd was not Wilkin
son’s act. It  was his own act. In no sense was 
he agent to Wilkinson. Wilkinson’s information 
to Wise must be taken to have been only the 
causa causans, and that is not enough. If  a year 
had elapsed, and Wise having then become broker, 
and calling to mind the information he had received 
a twelvemonth before that this ship was for sale, 
had written to the defendant to inquire if it was 
still for sale, and upon hearing that it was nego
tiated as broker or purchaser for a customer, 
could it then be said that Wilkinson would bo 
entitled to commission ? Or supposing he had not 
undertaken brokerage business, but had casually 
mentioned to a broker who was looking out for a 
ship for his customer that this one was for sale a 
twelvemonth before, and this had led up to a 
bargain between the broker and the defendant, 
could Wilkinson be heard to say that he had 
found that purchaser P I  apprehend not ; and if 
not, I  do not know where else the line is to be 
drawn than at the point where the action of the 
broker ceases and the buyer comes in under 
another who stands in no relation of privity to 
that broker. The conclusion that I  come to is, 
that Learoyd was not in fact introduced either by 
Wilkinson or by any agent of his, and I  am 
therefore of opinion that, notwithstanding the 
finding of the jury, judgment must be entered for 
the defendant, which will of course be with 
costs.

From this judgment plaintifE now appealed.
Day, Q.C. and A . L . S m ith  for plaintiff.
W illis , Q.C., Webster, Q.C., and H indm arsh  for 

defendant.
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The Court gave the following judgments, revers
ing the decision of Lush, J.

B k a m w e l l , L. J.—With the greatest respect for 
the opinion of my brother Lush, I  do not think 
this judgment can be sustained.

We have two distinct facts: first, that there 
was an agreement between the plaintiff and 
the defendant that if the plaintiff should find 
a buyer for the ship the defendant would pay 
him a certain commission, that is to say, if 
the plaintiff should introduce the ship to the 
notice of some person, or should introduce 
some person to the defendant, and as the 
result of such introduction such person should 
become the purchaser of the ship, that then the 
defendant would pay to the plaintiff the com
mission agreed on. This I  take to be the bargain 
as found by the jury in the finding that Wilkinson 
was authorised to find a buyer. In the next place 
we have it found that either the plaintiff, or White 
acting for him, did find a purchaser, who, in con
sequence of their introduction, did purchase the 
ship either for himself or for some one else. That 
this purchaser Wise had some interest in the 
purchase I  do not for a moment doubt, but I  will 
for the present assume that he was the agent of 
Learoyd to purchase, and that he was introduced 
to make this purchase by information which came 
to him from the plaintiff. Then it is said that at 
the time that this introduction was effected the 
plaintiff’s authority to find a purchaser for the 
ship had ceased, having been revoked by the letter 
written by the defendant to him on the 13th 
March to the effect, “ There is no use doing any
thing herein until the return home. No one will 
buy a ship at sea,” &c. I  do not consider this a 
revocation of authority, or anything at all like it. 
I t  simply means “  it is no use doing anything in 
the matter at present.” And moreover, even 
had this letter been, as contended, a revocation 
of the authority, it would have been too late, for 
the authority had been acted upon, and the 
introduction had already taken place before the 
date of that letter. I t  was said in the judgment 
of my brother Lush, and was also put forward by 
Mr. Willis, with his usual ability, that the claim 
of continuity was broken ; that although the de
fendant employed the plaintiff, and the plaintiff 
employed White, who introduced the ship to 
” i8e, that there it stopped, and that even sup
posing White’s act was the plaintiff’s act when he 
Proposed the ship to Wise, Wise’s act in pro
posing it to Learoyd was not the plaintiff’s act 
put his own act. I t  may have been that Wise was 
intending to act on his own account, and intended 
if he could, to win the commission on the sale, 
®ud to supplant Wilkinson. But any acts done 
etween the defendant and Wise are immaterial 

as between the plaintiff and the defendant, and 
ounnot disentitle the plaintiff to his commission I 
i he was already entitled, as I  say he was. I t  is 

y opinion that Wise was purchasing on his own 
ccount, and not as agent for Learoyd, but as 

notFf no °f fli6 jury to this effect, 1 do
j, 6 found my judgment upon this assumption; 
a 6 result is the same if he was acting only as 
Pa *°r purchaser. There is no fresh de- 
P rture; the case stands exactly as if the com- 

'mieation had been made direct to Learoyd, and 
toe Purchase had been made by him. I  wish now 

refer to the judgment of my brother Lush, not

for the purposes, by any means of criticising, but 
in order to show in what manner I  am led 
to come to a different conclusion. After stating 
the facts he says : “ The case therefore stands 
thus : White mentions the vessel to Wise with the 
view of his buying it, and let it be assumed that 
he does so as Wilkinson’s agent.” So far we are 
all agreed. “ Wise declined to buy. Wilkinson’s 
authority to look out for another purchaser is 
revoked, and the whole transaction between 
Wilkinson and the defendant is at an end.” 
Here I  am unable to agree with him. He then 
proceeds : “ Afterwards Wise, having to find a 
vessel, as broker for Learoyd, makes use, in that 
capacity, of the information he had before received 
from White and treats with the defendant as an 
independent broker stipulating for commission for 
himself.” Now, Wise was not in this position 
after the 13 th March any more than he was before. 
He was just as much then broker for Learoyd as 
before. If  he did treat with the defendant as an 
independent broker and stipulated for commission 
for himself, he was none the less already agent for 
Learoyd, and nothing else. The judgment proceeds: 
“ The defendant, in perfect good faith, treats with 
Wise as such broker acting on his own behalf, 
and undoubtedly he became liable to him for com
mission.” I t  may well be that the defendant 
thought that Wise was an independent broker and 
did act bond fide, but that does not affect the posi
tion of Wilkinson. “ I t  cannot be said, I  think 
under these circumstances, that Wilkinson, by his 
agent, procured Learoyd to become the buyer. 
The chain of continuity was broken. Even sup
posing White’s act was Wilkinson’s act when he 
proposed the vessel to Wise. Wise’s act in pro
posing it afterwards to Learoyd was not Wilkin
son’s act, but was his own act.” No doubt it was 
his own act, but only as agent of the buyer, 
and the subsequent purchase by Learoyd was 
aB much the consequence of what White had done 
as if the introduction had been made to Learoyd 
in person, and he had himself come and bought 
in consequence. The judgment concludes : “ The 
conclusion that I  come to is that Learoyd was not 
in fact introduced either by Wilkinson or by any 
agent of his, and I  am therefore of opinion that 
notwithstanding the finding of the jury judgment 
must be entered for the defendant.” Now it 
seems to me, with great respect that the fallacy 
or mistake of the judgment is here in saying 
that Learoyd and Wise are not identified as the 
persons who were introduced by Wilkinson or his 
agent. Wise being Learoyd’s agent was intro
duced by Wilkinson and White, and the intro
duction of Learoyd’s agent was the introduction 
of Learoyd. It  is hard to lay down any definite 
rule for these commission cases, but here we have 
the simple state of facts that Wilkinson was 
employed by the defendant upon the terms that 
if he iutroduced a purchaser and the sale was 
thereby effected he should receive a commission 
on the purchase money. He did introduce a 
purchaser, a sale was thereby effected, and 
therefore he is entitled to receive his commission.

B uett , L.J.—I  am nlso of opinion that this 
appeal muBt be allowed.

The plaintiff was employed by the defendant 
to find a buyer for the defendant’s vessel 
upon the terms that if he did so he should 
receive a certain commission. The plaintff
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fulfilled the conditions to entitle him to the 
commission if he did introduce the ship to a 
person who became the purchaser, although all the 
subsequent negotiations were carried on between 
that person and the defendant without any further 
act or intervention on the part of the plaintiff. 
Now the plaintiff was not bound to effect this in
troduction or to give the necessary information 
by word of mouth ; he was entitled to employ 
White, and if White found a purchaser it would be 
the same as if the plaintiff had done so himself. 
We are to take it as a fact that White did propose 
the ship to Wise, and that Wise actod upon the in
formation he received from White. It is beyond 
a doubt that Wise was at least the agent of Lea- 
royd, if no more, and therefore the case is the 
same as it would be if the information had been 
given to Learoyd. I t  is true that all the subse
quent negotiations were carried on between Wise 
and the defendant alone, but that does nod affect 
the plaintiff, for the plaintiff had fulfilled his part 
of the contract when the introduction was effected 
and if this resulted in a sale he had earned his 
commission. The learned judge in the court below 
held that the continuity was broken because Wise 
was not the agent of Wilkinson or of White to find 
the actual purchaser, who was Learoyd. But he, 
Wise, was the agent of Learoyd, and therefore infor
mation given to him was given to Learoyd. As all 
these questions of commission are difficult, and must 
be decided on the facts of each case as they arise, I  
give no opinion on any facts which do not here 
arise, and therefore I  will say nothing as to what 
would be the result if Wise had not been agent of 
Learoyd. With regard to the contention that the 
authority of Wilkinson was revoked by the letter 
of the 13th March, I  do not think that that letter 
can ba said to have had that effect, but even if it 
had it would have been too late, for the person 
who became the buyer had been already in
troduced.

C o tto n , L.J.—I  also am of the same opinion, 
and am unable to agree with the conclusion of 
Lush, J.

The facts of the case on the findings are, 
first, that the plaintiff was duly authorised to 
find a buyer, and upon the terms that if he suc
ceeded in doing so he should receive a commission 
on the purchase money. Upon this it was argued 
by the defendant, that, according to the true mean
ing of the contract with Wilkinson, he could not 
be considered entitled to his commission unless he 
gave the name of the person who should become 
purchaser ; but this argument cannot be main
tained, for the real meaning of the contract is that 
Wilkinson should receive his commission if by 
his means the ship was introduced to a person 
who should afterwards become the buyer. The 
second fact is that Wise was induced to enter 
upon negotiation for the purchase of the ship by 
the information he received from White. Now it 
is conceded that White was the agent of Wilkin
son, and that any act done in the matter by White 
waB, as between Wilkinson and the defendant, the 
act of Wilkinson. Further, it may ba stated as a 
rule of law that if a person in the position of 
Wilkinson under such a contract introduces the 
ship to the agent of the buyer, that is equivalent 
to an introduction direct to the buyer himself, 
because as between the agent of the buyer and 
the seller the agent is the buyer, and any com

munication made by the agent of the vendor to 
him is a communication made to the buyer for the 
purposes of the commission. The communication 
was made at a time when Wise was the agent of 
Learoyd. Wise was not the agent of Wilkinson, 
and Wilkinson is entitled to recover his commis
sion, not because Wise in making the communica
tion to Learoyd was acting as the servant or agent 
of Wilkinson, but because the communication made 
to Wise was a communication made by Wilkinson. 
But then it is said that when this communication 
was made to Wise the plaintiff was no longer in 
the position of agent to the defendant, but that his 
authority had been revoked by the letter of March 
13. Bat even if this letter could be treated 
as a revocation of the authority, which in my 
opinion it cannot be, yet it could not defeat the 
plaintiff’s right to commission, because at that 
date the plaintiff had done all that he had to do to 
introduce a buyer. There was at that time a con
tract that if what the plaintiff did resulted in a 
sale he would be entitled to his commission. That 
letter could not be treated as equivalent to a revo
cation of the authority, but was only an expression 
of opinion that nothing could then be done in the 
matter. As the word fraud has been mentioned in 
the course of tho argument before us, 1 wish to 
add that I  am not influenced by any feeling that 
the defendant was guilty oE any fraud. The only 
question is on the contract, and on the contract 
alone have I  decided.

Appeal allowed w ith  costs. Judgment entered 
fo r  p la in t if f  f o r  amount claimed.

Solicitors for plaintiff, Ingledew, lnce, and 
Greening.

Solicitors for defendant, Lum ley  and Lum ley.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH DIVISION.
Reported by A. H . PorsEK, Esq., Barrister-at-Law.

Saturday, June 28,1879.
(Before C o c k b u r n , C .J . a n d  L u s h , J.)

T h e  S e c r e t a r y  of t h e  B o a r d  of T r a d e  (app.) 
v. S u n d h o l m  (resp.).

Ship and shipping— “  H u r t  or in ju ry  ”  to seaman 
— Illness o f seaman owing to bad provisions—  
“  Service o f the ship ” — L ia b ili ty  o f master or 
owner— Merchant Shipp ing Act 1854 (17 &  18 
Viet. c. 104) ss. 228 and  236.

A  seaman who, fro m  the effects o f bad food supplied 
onboard ship, becomes seriously i l l  and is landed 
at a po rt abroad, and is there tended in  hospital, 
the expenses fo r  such attendance and fo r  his 
passage home being p a id  by the Board o f Trade, 
or on the ir behalf, has received an in ju ry  in  the 
service o f the ship, w ith in  the meaning o f the 
Merchant Shipp ing Act 1854, sect. 228, sub-sect. 1, 
and the Board o f Trade are not entitled, on 
receiving his wages to deduct therefrom such 
expenses.

The respondent was a seaman on board the B ritish  
ship Crown Prince, and was shipped in  London 
in  1875. I n  Nov. 1876, while the Crown Prince 
was a t sea, the respondent was taken i l l ,  owing 
to the bad provisions which were supplied to the
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erew. The Crown Prince p u t in to  P o rt Stanley 
in  Jan. 1877, and a l l the crew being sich were 
taken to the hospital there. The respondent re
mained there wholly incapacitated u n t i l  Aug. 
1877, when he was sent to Eng land as a dis
tressed seaman. The appellant declined to pay  
the expenses incurred by the respondent at P ort 
Stanley, and fo r  his passage home, and deducted 
them fro m  a sum o f  8H. 12s. 6d. due to the 
respondent as wages. Upon a summons taken 
out by the respondent to recover that amount, the 
appellant, as Secretary to the Board o f Trade, 
was convicted and fined one penny, and ordered 
to pay fo rthw ith  to the respondent the sum o f 
81i. 12s. (id. A ga inst this conviction the present 
appeal was brought.

Meld, that the conviction was good, as the words 
“  h u rt or in ju ry  in  the service o f the ship,’'  in  the 
228th section o f the M erchant Shipp ing Act 1854, 
were wide enough to apply not only to any hurt 
sustained by a casualty, but to any illness brought 
on a seaman w h ile  doing his duty in  the service 
o f the ship.

T his was a case stated by a police magistrate, 
under 20 & 21 Yict. c. 43.

The following are the material parts :—
1. The summons was issued against the appel

lant under sect. 236 of 17 & 18 Viet. c. 104, for 
that the appellant having received 81Z. 12s. 6d., 
the moneys of the respondent, a British seaman, 
did not return the same, nor pay the value thereof, 
when required so to do by the respondent after 
deducting what was legally due fromtherespondent 
for board or lodging, or otherwise.

2—3. In Jan. 1875 the Crown Prince, a 
British ship, left London for Melbourne and other 
ports, with a crew of fifteen men, including the 
respondent, who was shipped in the United 
Kingdom.

4. The respondent signed the ship’s articles, by 
which he was to receive from the owners of the 
Crown P rince 51. per month as wages, and to be 
supplied by them with provisions during the 
voyage.

5. In Nov. 1876, whilst the Crown Prince  was at 
sea, the respondent and thirteen others of the 
crew were taken ill, first with vomiting and then 
with partial paralysis. The provisions supplied to 
the crew had been bad for several months before 
that time—the pork was green and black, and the 
sugar tasted of kerosine. The fourteen (including 
the respondent) who were taken ill with the same 
symptoms had all eaten of the pork, the one sea
man who did not eat of the pork was not taken 
ill in the same way.

6. On the Crown Prince putting into Port 
Stanley in the Falkland Islands in Jan. 1877, 
all the crew being sick were taken to hospital, six 
died from the illness that attacked them on board, 
and the respondent being seriously ill from the 
same cause was left by the master at Port Stanley, 
and remained in the hospital there wholly inca
pacitated until Aug. 1877, when he was sent to 
■England as a distressed seaman.
_ £■ When the respondent left the Crown Prince  in 
lo77, there was due to him for wages the sum of 
bit. 12s. 6d. The amount was paid over to the ap
pellant as Secretary to the Board of Trade by the 
owners, as the ascertained wages due and payable

to the respondent at the time when he was left 
on shore, subject to such expenses incurred on 
his behalf as the respondent was legally liable to 
pay.

8. The expenses, incurred in respect of the sub
sistence and passage home of the respondent from 
the date of his being left at Port Stanley until he 
was brought to a port in the United Kingdom, 
have been paid by the appellant, and amount to 
102Z.

9. At the hearing, the appellant contended that 
he was not liable in law to pay the amount claimed 
in the summons, as the respondent was bound to 
pay and allow the said expenses on account with 
the Board of Trade, inasmuch as they were 
not expenses incurred from respondent having 
received a hurt or injury whilst in the service 
of the Crown Prince for which the owners were 
liable under sect. 228 of the Merchant Shipping 
Act.

10. I  found as facts, that the sickness of the 
respondent arose directly and immediately from 
the bad provisions supplied to him while at sea 
by the owners of the Crown Prince, and that such 
sickness was a lasting injury to his health. I  
considered that the respondent, while serving at 
sea on board the Crown Prince under his agree
ment, was necessarily bound to maintain himself 
for the purposes of such service upon the provi
sions which the owners supplied to them. I  held, 
therefore, that the injury received by respondent 
was an injury received by him in the service of 
the ship within the meaning of the 228th section, 
sub-sect. 1 of the Merchant Shipping Act 1854, 
and I  held that, under the 210th section of that 
Act, the appellant was bound to deal with the 
817. 12s. 6d. as wages to which the respondent was 
entitled without any deduction.

I  convicted the appellant under the 236th section 
of the Act, and I  adjudged the appellant to pay 
the penalty of one penny, and ordered him to pay 
forthwith the said sum 817. 12s. Ic7. to the 
respondent.

The question for the opinion of the court is, 
whether the sickness of the respondent being such 
and arising as hereinbefore mentioned, is a hurt 
or injury received by him in the service of 
the Crown Prince, within the meaning of 228th 
section, sub-sect. 1 of the Merchant Shipping Act 
1854.

The conviction to be affirmed or quashed in 
accordance with such opinion.

By 17 & 18 Viet. c. 104, sect. 228, sub-sect. 1:
I f  the master, or any seaman or apprentice, receives 

any hurt or in jury in the servioe of the ship to whioh he 
belongs, the expense of providing the necessary surgical 
and medioal advice with attendance and medicines, and 
of his subsistence un til he is cured or dies, or is brought 
back to some port in the United Kingdom, i f  shipped in 
the United Kingdom . . . .  and of his conveyance to 
suoh port . . . .  Bhall be defrayed by the owner of suoh 
ship without any deduction on that account from the 
wages of such master, seaman or apprentice.

Sub-sect. 2:
I f  the master, or any seaman or apprentice, is, on 

account of any illness, temporarily removed from his ship 
for the purpose of preventing infection, or otherwise for 
the oonvenienoe of the ship, and subsequently returns to 
his duty, the expense . . . .  shall be defrayed in like 
manner.

Ravenhill (Mackenzie with him) for the ap
pellant.—The facts here are agreed upon, but
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what the appellant contends is that this case, 
being one of illness, should be dealt with under 
the second sub-section of sect. 228 of 17 &  18 
Viet. c. 104, and not under the first sub-sec
tion. The hurt or injury in that clause must 
be some hurt or injury in the ordinary sense of 
the words incurred, whilst doing some duty in 
connection with the service of the ship—illness 
is dealt with differently in the second sub-section; 
in the 229th section we find, “ if any such expense 
in respect of the illness, injury, oi hurt are to be 
borne, &c.,” showing that illness is regarded as 
one thing, injury or hurt as an entirely different 
thing. [ L ush, J.—We must assume that the 
word injury and the word hurt are used with a 
different meaning.] The expression may be tau
tological, but it is distinguished from illness. I  
submit the words refer to any accident—such as 
the fall of a piece of timber upon a man while en
gaged in his work. [ L ush , J.—The man might 
fell from the mast. That would clearly come 
within the words—moreover, a “ hurt ” may cause 
illness. I t  appears to me that the 4th sub-section 
applies to the case where a man becomes ill from 
natural causes ; but if a sailor is taken ill, and it 
is necessary to remove him for the convenience of 
the ship, then the 2nd sub-section applies ; but 
neither case contemplates a sailor having to pay 
the expenses of the attendance of a medical man 
to cure him from having taken poisoned food 
which they have given him on board.] The in
juries must have been received in the course of 
the discharge of his duty by the seaman, that 
would scarcely apply to eating. This appeal was 
brought in consequence of the construction I  con
tend for having been put upon the Act by the 
law officers of the Crown, (a)

The respondent was not called upon.
Co c k bu e n , C.J.— This appeal must be dismissed. 

I  must say I  am struck by the use of the word 
“ medical,” as contradistinguished from “ sur
gical ” in the sub-section we are asked to construe. 
The words are “ the expense of providing the 
necessary surgical and medical advice,” which 
would seem not merely to apply to a hurt as from 
something felling upon a man, or his falling over 
something; but they seem to contemplate illness. 
The illness here is an illness brought upon the 
respondent while in the service of the ship. The 
illness might be certainly the result of physical 
injury or hurt, or it might be an illness to which 
the term “ medical ” attendance would be more 
applicable than “ surgical.” On that account, 
probably, the Legislature has inserted medical 
attendance in the sub-section, as well as surgical. 
The word “ injury ” may include illness, and 
therefore we must interpret it as distinguished 
from “ hurt; ” and such clearly ought to be the 
interpretation where a man receives a gross 
injury of this kind while in the service of the ship. 
With regard to the latter phrase, I  am of opinion

(a) In  the book of “  Instructions ”  issued by the Board 
of Trade for the guidance of consuls and custom’s officers 
abroad, p. 27, the section in question is thus interpreted: 
“ We are of opinion that the liability  of the ship, 
owners . . . . is confined to expenses inourred in respect 
of ‘ hurts or in juries’ occasioned by wounds, bruises, 
fractures, or other casualties to body or limb of a like 
character, such injuries being reoeived1 in the service of 
the ship,’ that is in the course of discharge, by master, 
seaman, or apprentice, of the duty assigned or belonging 
tn him on board of the ship on whioh he is serving.

that the words “ in the service of the ship ” are 
intended to distinguish such a case as this from a 
hurt or injury which a man may receive while on 
shore. I f  the Legislature had intended otherwise 
the words while discharging his duty in the ser
vice of the ship, or other words to the same effeofc 
might have been used : but they have not been so 
used. As the section stands, the owners would 
clearly not be liable where a sailor met with an 
accident while on shore for his own pleasure, 
though they might be liable if the man were on 
shore in the service of the ship. I  think the 
opinion of the magistrate is right, and should be 
affirmed.

L ush , J . concurred. Appeal dismissed.
Solicitors for the appellant, the Solicitors to the 

B o ard  of Trade,

COMMON PLEAS DIVISION.
Beported by A. H. B ittlesto n , Esq., Barrister-at-Law.

S aturday, M arch  29,1879.
(Before L in d l e y , J.)

H i l l  v . W ilso n .

General average—Adjustment— Place fo r  malting— 
B reaking up of voyage at intermediate port—  
P ro  ra ta  fre ight.

A n  average adjustment cannot he made a t a  port 
p rio r to the port o f discharge, unless the o rig in a l 
voyage was in  fac t terminated at such p rio r port 
through the occurrence o f circumstances beyond 
the control o f the shipowner, and such as rendered 
the completion o f the voyage on the terms o ri
g ina lly  agreed upon physically impossible, or so 
clearly unreasonable as to be impossible in  a 
business poin t o f view.

E u e t h e e  c o nsideratio n .

This was an action tried before Lindley, J., at 
the Michaelmas Sittings 1878, when a verdict 
was found for the plaintiffs, and judgment re
served for further consideration. The facts are 
fully stated in the judgment.

J. G. Mathew  (B utt Q.C., and W at k in  W illiam s, 
Q.C., with him), for the plaintiffs, cited

Simondsv. White, 2 B. & C. 805;
2 Arnould on Insurance, 5th edit. 872;
Benecke on Indemnity, edit. 1824, p. 326.

E dw yn Jones ( Webster Q.C., with him), for the 
defendants, cited

Fletcher v. Alexander, L. Rep. 3 C. P. 375 ; 18 L . T.
Rep. N. S. 432 ; 3 Mar. Law Cas. O.S. 69 ;

Mavro v. Ocean Marine Insurance Co., 2 Asp. Mar 
Law Cas. 361, 590; L. Rep. 9 C. P. 595; 10 C. P. 
414; 31 L. T. Rep. N. S. 186; 32 L . T. Rep. N. S. 
743;

Parsons on Shipping, 465, 2 lb . 366;
2 Phillips on Insurance, 8th edit. e. 1414.

Gur. adv.vult.

L in d le y , J.—The plaintiffs in this action are 
the indorsees of certain bills of lading of goods 
shipped in Nov. 1876, at Riga, on board the 
Virago, for carriage to and delivery at Hull. The 
defendants are the owners of that. ship. The 
Virago sailed from Riga with a general cargo, and 
was stranded and injured. Part of her cargo was 
saved, part was washed ont and lost, and part
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■was jettisoned, in respect of this part a claim 
for general average arose. The ship was got off, 
and was towed into Copenhagen on the 9th Dec.
1876. Her cargo was there discharged on the 3rd 
Jan. 1877. She was repaired at a large expense 
between the 13th and 31st Jan., and on the 7th 
I  eb. was sent on to Hull, where she arrived on 
the 10th. The plaintiffs’ goods arrived at Copen
hagen, but, being much damaged, were there 
sold ; and it is admitted that they were properly 
sold. The present action is brought for the 
amount realised by the sale, after deducting such 
charges and general average expenses as the de
fendants would be entitled to deduct by English 
as distinguished from Danish law.

As a matter of fact, the general average 
expenses had been ascertained at Copenhagen. 
The average had been thus adjusted accord
ing to Danish law ; and the adjuster had 
charged the plaintiffs with pro  ra tâ  freight 
from Riga to Copenhagen. The result was 
more favourable to the defendants than would 
have been the case if the adjustment had been 
made according to English law, and the defendants 
claimed to deduct from the proceeds of the sale of 
the goods a larger sum than the plaintiffs con
sidered them to be entitled to. The defendants 
paid 146L 4s 9d. into court ; and it was admitted 
that that sum was sufficient if the defendants 
were correct in their contention. It  was also 
agreed that, if they were in the wrong, the 
accounts should be referred to some third person 
for re-adjustment.

The Virago’s cargo, when she left Riga, con
sisted of 1893 tons of goods : of these, 30 
tons were jettisoned, and 1643 were sold at 
Copenhagen. There then remained 220 tons, 
of these, part was forwarded by the M ito  on the 

Dec. 1876, part by the Otto cn the 31st Jan.
1877, and part by the M ito  on the 31st Jan. 1877. 
the rest amounting to 127 tons) came to Hull in 
the Virago herself. The M ito  and the Otto both 
belonged to the defendants; and full freight (by 
which was understood the full original freight 
from Riga) was paid for that part of the cargo 
which came home in them. Full freight was also 
paid for so much of the 127 tons brought home in 
the Virago as did not belong to the defendants 
tnemselves. But about 50 out of these 127 tons 
consisted of lathwood which had been abandoned 
to the defendants as underwriters thereof ; and 
1 ui resPect these fifty tons no freight was pay
able. I t  thus appears that the ship with part of

er original cargo on board arrived in Hull, the 
original port of discharge, and that the defendants 
received the original full bill of lading freight for 
such cargo, except for that part of it which 
elonged to themselves and paid no freight. A 
°og correspondence was put in evidence, and was 

referred to, and I  have read the whole of it. That 
correspondence and the defendants’ answers to 

e plaintiffs’ interrogatories show: first, that the 
argo forwarded from Copenhagen was forwarded 
7 the instructions of the consignees or the under- 
riters ; secondly, that the whole of the undamaged 
rgo might have been brought on to Hull in the 

tW*®u l̂ersê  after she had been repaired ; thirdly, 
®r f i Plaintiffs never assented to, but always 
Dopenl*  ̂a8ainsCan adjustment of the average at

Under these circumstances, I  am of opinion

that it is incumbent upon the defendants to 
show that the Danish adjustment is binding 
upon the plaintiffs ; it is incumbent on the de
fendants to show that the voyage was terminated 
at Copenhagen by the occurrence of circum
stances which necessitated or j ustified such termi
nation, and, as a consequence, necessitated or 
justified a general average adjustment at that 
port.

Yery little information is to be obtained upon 
the question what circumstances terminate a voyage 
at an intermediate port, when the ship with part 
of her cargo on board arrives at her original 
port of discharge. The only cases reported in 
our own books on this point are Fletcher v. Alex
ander (L. Rep, 3 C. P. 375; 18 L. T. Rep. N. S. 432; 
3 Mar. Law Cas. O. S. 69), and Mavro v. Ocean 
M arin e  Insurance Gomvany (2 Asp. Mar. Law Cas. 
361,590; L. Rep. 10 C. P. 414; 32 L. T. Rep. N. S. 
743). In Fletcher v. Alexander a ship laden with 
salt sailed from Liverpool to Calcutta. She got 
ashore, and returned to Liverpool. The whole 
cargo, except 100 tons, was lost or so damaged as to 
be worthless; and the 100 tons were not for
warded. The ship herself after being repaired 
went on to Calcutta, her original port of destina
tion, but with an entirely new cargo, and in fact 
on a totally different voyage. It  was decided, 
amongst other things, that, the voyage having 
been broken up at Liverpool, Calcutta was not 
the place for adjustment. The arrival of the ship 
at Calcutta, and the possibility of forwarding the 
undamaged salt to the same place, did not pre
vent the court from holding the voyage to have 
been broken up at Liverpool, and from holding 
Liverpool to be the proper place for adjustment. 
In M avro  v. Ocean M arin e  Insurance Company 
(uhi sup.), a ship laden with wheat sailed from 
Yarna for Marseilles. She became disabled, and 
put into Constantinople. Part of the cargo, which 
was damaged, was sold there; the rest was tran
shipped and sent on to Marseilles. The ship was 
repaired at Constantinople after a lapse of two 
months; but whether she ultimately proceeded to 
Marseilles does not appear. The above steps were 
taken by direction of the Consular Court of Con
stantinople ; and under its direction an adjust
ment of average was made there. This adjust
ment was made according to the law of France, 
which under any circumstances was the law appli
cable to the case. The court held that the voyage 
had been properly broken up at Constantinople, 
and that the adjustment there was binding, 
although some cargo arrived at Marseilles, and 
the shin was herself repaired and sent to sea. 
The real question in this case was the true con
struction of an English policy of insurance con
taining the words “ general average as per foreign 
statement; ” and the case does not throw much 
light on any other question. In this state of the 
authorities, it is necessary to consider the matter 
on principle.

The duty of the shipowner is, to complete 
the voyage if he can. I f  owing to perils of the 
sea he is compelled to put into an intermediate 
port for repair, his duty is, to refit, and carry 
on such part of the original cargo as is fit 
to be carried on. I f  this is done, a policy on the 
ship for the original voyage will cover a loss sus
tained after she has been repaired and is sailing 
from the port of repair to her original port of
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destination, and a policy on her original cargo will 
still cover so much of such cargo as is being carried 
in her between the same ports. In a case of this 
description, the original voyage is not regarded as 
broken up into two, viz., first into one voyage 
from the port of sailing to the port of refuge, and, 
secondly, into another voyage from such port to 
the port of destination. Again, if the shipowner, 
being unable to repair his ship tranships the 
cargo and sends it home in some other ship, which 
he may do, still, as between him and the original 
consignees of the cargo, the original voyage is 
treated as continuing, in the absence of some 
agreement to the contrary. This appears from 
Shipton v. Thornton (9 Ad. & E. 314), where the 
freight payable in such cases is discussed. 
Further, in a case of this description, a policy 
on the cargo for the original voyage will 
cover such cargo when transhipped in order to 
complete such voyage : (1 Arnouid on Insurance, 
2nd ed., 491.)

These considerations appear to me to Bhow 
that, in order to uphold the Danish adjustment 
in this case as against the plaintiffs who have 
never assented to it, the defendant must 
prove two things, viz., first, that the original 
voyage was in fact terminated at Copenhagen, 
and, secondly, that it was so terminated either 
by agreement or by necessity, i.e. the occur
rence of circumstances beyond the control of 
the defendants, and such as rendered the com
pletion of the voyage on the terms originally 
agreed upon physically impossible, or so clearly 
unreasonable as to be impossible in a business 
point of view.

As a mere question of fact, my opinion is that 
the voyage did terminate at Copenhagen. With 
respect to 90 tons of the original cargo, there 
was no termination whatever of the voyage at 
that port, but only a suspension of it whilst 
the ship was under repair. The plaintiffs’ 
goods were no doubt sold at Copenhagen, 
and as to them the voyage obviously termi
nated there; but this of itself cannot make 
an average adjustment there binding on the 
plaintiffs, as will be seen at once by supposing 
all the rest of the cargo to have been brought 
home in the Virago after a short detention 
for repairs.

But assuming the original voyage to have in 
fact terminated at Copenhagen, neither the neces
sity for its termination there, nor its termination 
by any agreement binding on the plaintiffs, is 
proved. The desirability of having the average 
adjusted at Copenhagen, in order to obtain an 
allowance of distance freight, and the desira
bility of bringing about a separation of ship 
and cargo in order to obtain an adjustment at 
Copenhagen, were clearly seen by Hansen, and 
were pointed out by him to the defendants; and 
the correspondence satisfies me that the adjust
ment at Copenhagen was not the consequence 
of an inevitable breaking up of the voyage 
there, but was the cause of the voyage being 
broken up there, so far as it can be said to have 
been broken up with respect to the ship and the 
undamaged goods.

The letters which show this to have been the 
case are as follows: [His Lordship gave the refer
ences to certain of the letters set out in the 
correspondence in the case.]

In coming to this conclusion, I  do not accuse the 
defendants of bad faith. Their letter of the 13th 
Jan. 1877, and a letter from Mr. Bott to them of 
the 4th July 1827 show that the defendants were 
under the impression that the proper place for 
adjusting the average was where the damaged 
goods were sold, or that the defendants as 
shipowners had some option in the matter. This 
was in my opinion an erroneous view ; and, for 
the reasons already stated, I  decide that the 
plaintiffs are not bound by the Copenhagen 
adjustment.

The defendants, however, contend that, irrespec
tive of this adjustment, they are entitled to charge 
the plaintiffs pro ra'ci freight on the goods which 
were carried from Riga to Copenhagen and there 
sold. This contention can only be supported by 
establishing some contract, express or implied, 
binding the plaintiffs to pay pro ra ta  freight. 
Express contract there is none; and the only 
grounds relied upon for implying a contract are 
that the plaintiffs’ goods were sold at Copenhagen 
with their consent given expressly or impliedly 
to Hansen, who acted for tho best for all parties. 
But, assuming this to be so, the goods were in 
fact sold because they were so damaged as not to 
beworth forwarding; and a sale under such circum
stances, whether approved by tho plaintiffs before
hand, or ratified afterwards by claiming the pro
ceeds of sale, is not enough by English law to 
render distance freight payable : see Hopper v. 
Burness (3 Asp. Mar. Law Cas. 149; L. Rep. 
1 C. P. Div. 137; 34 L. T. Rep., N. S. 628), 
and the cases there cited. To have that effect, 
the circumstances must bo such as to give 
the cargo owner an option of having his 
goods sent on to their destination, or of accept
ing them at the intermediate port. If, having 
that option, he accepts the goods at the inter
mediate port, ha is bound to pay pro rata, 
freight: (see McLachlan on Shipping, 2nd ed. 
p. 446.) But here the plaintiffs had no such 
option; there was nothing equivalent to a 
voluntary acceptance by them of the goods at 
Copenhagen.

Upon both points, therefore, my judgment is 
for the plaintiffs, with costs, the amount to be re
ferred to an English average-adjuster.

Judgment fo r  the plaintiffs, w ith  costs.
Solicitors for the plaintiffs, Hollam s, Son, and 

Coward.
Solicitors for the defendants, Lowless and Co.
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JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

Beported by J. P. A spinall  and P . W . Ra is e s , Esqrs., 
Barristers-at-Law.

Thursday, June 19,1879.
(Present: The Right Hons. Sir J. W. C o l v il e , Sir 

R obert P h il l im o r e , Sir B arnes P eacock , and 
Sir R. P. Co l l ie r .)

T h e  B yeoged C hr isten sen  v . T h e  W il l ia m  
F r e d e r ic k .

Collision— S ailin g  vessels— Crossing ships—Regu
lations fo r  preventing collisions— Articles 12 
and 15.

To leave to masters o f vessels a  discretion as to 
obeying or departing fro m  the sailing rules is 
dangerous to the public, and they ought not to be 
required to exercise such discretion except in  
cases o f extreme necessity.

Where one vessel close-hauled on the port tack is 
approaching another on the starboard tack with  
the w ind free, so that the form er cannot at any 
particu lar time come to a distinct conclusion 
that the latter is not about to obey article 12 of 
the regulations fo r  preventing collisions, the 

fo rm er is entitled to keep his course, under 
article 18, t i l l  the last moment, when luffing is a  
proper manoeuvre.

The Commerce (3 W. Rob. 287) discussed.
T h is  was an appeal from the V ice -Admiralty 
Court of Admiralty.

The appellants were owners of a barque called 
the Byfoged Christensen, and the respondents 
were the owners of a three-masted schooner called 
the W illia m  Frederick. The appellants sued the 
respondents in the Vice-Admiralty Court for the 
recovery of damages in respect of a collision which 
took place between the Byfoged Christensen and 
the W illia m  Frederick, and the respondents insti
tuted a cross action in respect of the same col
lision ; and the two actions were by consent 
heard at the same time, and on the same evidence, 
and one judgment was pronounced, and one decree 
given in the two causes.
. The collision occurred on the 26th Aug. 1878, 
m the Straits of Gibraltar, under the circum
stances detailed in the judgment of their Lord- 
ships. 8

B uit, Q.C.and Stubbs {W . 0 .  F .  P h illim ore with 
them) for the appellants.

M ilw a rd , Q.C. and Clarkson for the respon
dents.
 ̂ The judgment of their Lordships was delivered

Sir J. W. C o l v il e .—The collision out of which 
these appeals have arisen took place a few miles 
trom Cape Spartel, on the 26th Aug. 1878, about 
hve o’clock in the afternoon. The colliding vessels 
Were the Byfoged Christensen, a Norwegian barque, 
and the W illiam  Frederick, an American three- 
niasted schooner. The former vessel was bound on a 
voyage from Majorca to New York, and was there
fore coming out of the Mediterranean. The other 
vessel was bound on a voyage from New York to 
Venice, and was therefore entering the Mediter
ranean. They were sailing and crossing vessels, 
and the sailing rules applicable to the case are the 
12th and the 18th.

Both parties are agreed that the American

vessel was on the port tack, and had the wind 
on the port side, whatever was the precise direc
tion from which the wind was coming. Hence 
the appellants have correctly contended that 
it was only in case the Christensen, which had the 
wind on the starboard side, was free, that it would 
be her duty to keep out of the way; and that, 
if she were not free, it would be the duty of the 
American ship to keep out of her way.

The case is peculiar, because each vessel seems, up. 
to the moment of collision, or at least up to the time 
when the collision became inevitable, to have kept 
its course, and to have acted as if it were the duty 
of the other vessel to keep out of its way. The 
question which of the vessels was right in throwing 
that obligation on the other depends upon the 
question what was the real direction of the wind. 
The Christensen contends that the wind varied 
from north and by west to north; the other vessel 
says that it was from north north-east to north, 
and by east. The difference between them is not 
less than one, or more than three, points of the 
compass, Their Lordships have no difficulty in 
coming to the conclusion that, if the direction of 
the wind was north and by east, or north-north
east, or anywhere between those two points, the 
Christensen would have been free within the 
meaning of the 12th rule. The learned judge of 
the court below has, upon very conflicting evi
dence—each crew swearing pretty consistently to 
the direction for which each contended—found 
that the wind was to the east of north, and their 
Lordships would not, without having strong 
grounds for coming to a contrary conclusion, 
be disposed to interfere with that finding of fact. 
An argument on the part of the appellants was 
founded on the following passage in the judgment 
under appeal. The learned j udge there says: 
“ I  feel therefore compelled, but after much hesi
tation to decide that the Byfoged Christensen had 
the wind, if not altogether free, at all events some 
points more in her favour than the W illiam  Frede
rick, and that, according to the 12th rule of the 
road, she ought to have given way to the W illiam  
Frederick." Upon this passage it was argued by 
Mr. Stubbs that it is inconsistent with the hypo
thesis that both vessels were close-hauled vessels, 
in which case it would be the duty of the vessel 
which had the wind on the port side to give way. 
There may be some ambiguity in the first part of 
the sentence; but, taking the whole sentence to
gether, their Lordships cannot but think that it 
amounts to a finding that the Christensen was a 
free vessel within the meaning of the 12th rule of 
the road; and even if there had been greater 
ambiguity in the expression of the learned judge’s 
judgment than their Lordships think there is, 
they would still think that, if the direction of the 
wind was properly found to be what he found it 
to he, the Christensen would have been a free 
vessel, and in that opinion they are confirmed by 
their nautical assessors.

The next question is, whother the finding 
as to the direction of the wind was justified 
by the evidence. I t  seems to their Lord- 
ships that it was so. The most plausible point 
made against that finding was the argument 
of Mr. Butt as to the position of the vessels at the 
time of the collision. He contended that, had the 
wind not been as it was stated by those on board 
the Christensen to be, that is, varying from north 
to north and by west, the vessel would not, ac-
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cording to the ordinary course of navigation, have 
been so near Cape Spartel as she was when the 
collision took place. But, on consultation with the 
sailing-masters, their Lordships find that she was 
upon the course which a vessel bound to New 
York and getting out of the Mediterranean would 
naturally have taken, and that her position at the 
time of the collision was by no means inconsistent 
with the fact that the wind was in the quarter 
in which the American vessel and its crew say 
that it was.

That being so, their Lordships have no 
difficulty in affirming the decision that it was 
the duty of the Christensen, according to the rule 
of the road, to keep out of the way of the other 
vessel, and that she failed to do so.

The question raised by the cross appeal arises 
upon the finding of the learned judge that 
both vessels were to blame, on the ground 
that, although the duty of keeping out of 
the way lay upon the Christensen, those on 
board the W illia m  Frederick, when they found 
that the other vessel was not going to perform 
its duty, ought not to have pertinaciously 
adhered to the 18th rule of the road by keeping 
on their course, but should have adopted some 
manoeuvre in order to avoid the collision which 
afterwards took place. The learned judge in so 
deciding relied on the case of The Commerce (3 
W . Rob. 287) before Dr. Lushington. Their 
LordshipB desire to remark that, though the prin
ciple involved in that case may be in itself a sound 
one, it is one which should be applied very 
cautiously, and only where the circumstances are 
clearly exceptional. They conceive that to leave 
to masters of vessels a discretion as to obeying or 
departing from the sailing rules is dangerous to 
the public; and that to require them to exercise 
such discretion, except in a very clear case of 
necessity, is hard upon the masters themselves, 
inasmuch as the slightest departure from these 
rules is almost invariably relied upon as consti
tuting a case of at least contributory negligence. 
In the present case their Lordships think that the 
principle of the decision in the case of The Com
merce is not applicable. There is no constat at 
what particular time the master of the W illiam  
Frederick ought to have come to so distinct a 
conclusion that the other vessel waB not about to 
obey the rule as to justify his departure from 
what was his p rim a  facie duty. Their Lordships 
cannot infer from the facts proved in the oase 
that he was bound to come to suoh a conclusion 
before the moment at which it appears he luffed 
up in the wind; and, after consulting with the 
sailing-masters, they have come to the conclusion 
that that was the best thing which, under the 
circumstances, he could have done; that if he 
had tried by any other manoeuure actively to get 
out of the way of the other vessel, there would 
still have been a collision, and that the conse
quences of that collision might have been aggra
vated owing to the greater way which his vessel 
would have had upon it. Their Lordships there
fore think that no case of contributory negligence 
has been made out against the W illia m  Frederick, 
and they must humbly advise Her Majesty to 
allow the cross appeal, to reverse the decision of 
the court below, to pronounce that the Byfoged 
Christensen was alone to blame for the collision, 
to dismiss the suit of the owners of that vessel, 
and to condemn them to bear and pay the whole

amount of the damages sustained by the W illia m  
Frederick, and further to pay the costs of both 
suits in the court below, and also the costs of 
these appeals.

Solicitors for the appellants, Stokes, Saunders, 
and Stokes.

Solicitors for the respondents, Thomas Cooper 
and Co.

S u p }«  Court of JJubkata*
COURT OF APPEAL.

SITTINGS AT LINCOLN’S INN.
Reported by J. P . A spih a ll , and F . W . R a is e s , 

Ksqs., Barristers-at-Law.

(Before J am e s , B a g g a l l a y , a n d  C o tto n , L .J J . )

T h e  C a r t s b u r n .

APPEAL FROM THE PROBATE, DIVORCE, AND 
ADM IRALTY D IV IS IO N  (AD M IR ALTY.)

Practice— Third  p a rty —T r ia l—Issues— P la in tif f  
and defendant— P la in t if f  and th ird  party—  
Defendant and th ird  p arty—36 &  37 Piet. c. 66, 
s. 24 (3); 38 f  39 Viet. c. 77, Order X V I . ,  
rr . 17, 18, 20, and 21.

When in  a  collision cause the defendant claims 
indem nity from a th ird  party, and such th ird  
party appears and defends, the court m ay find  
the original defendant solely to blame, notwith
standing he does not plead or appear at the tr ia l, 
but unless issues are directed between the defen
dant and the th ird  p a rty  the court cannot make 
a  decree deciding questions of lia b ility  between 
them.

Sem ble: I t  is competent to the court to order such 
issues between the defendant and a  th ird  party to 
be tried either at the same time as those between 
p la in tif f  and defendant, or after they hcCve been 
decided.

The position o f the defendant in  the orig inal action 
is the same whether a th ird  p arty  is cited or not.

T h is  was a motion in the Admiralty Division in 
an action of damage to amend the decree by strik
ing out certain portions thereof.

The collision out of which the action for 
damage arose took place soon after midnight on 
the night of the 3rd May 1879, in Penarth 
Roads, between the ship Cartsburn, which was 
being towed in from sea by the steam-tug Leader, 
and the Austrian barque S lav ia , which was lying 
at anchor. In consequence of the collision the 
S lav ia  lost all her masts, and suffered other 
damage.

On the 5th May the owners of the Slavia in
stituted a suit in  rem  against the Cartsburn, and 
filed their preliminary act on the 13th June 
1879. The owners of the Cartsburn appeared, 
and a preliminary act was filed on behalf of the 
Cartsburn, and on the 14th June the plaintiffs 
delivered their statement of claim, paragraph 4 
of which was as follows:

4. The said co llis ion  and damage wore occasioned by 
the  neglect, de fa td t, o r m ismanagement o f the Cartsburn  
and her tu g , or o f one o f them , and were no t occasioned 
o r con tribu ted  to  b y  any neglect, d e fau lt, or mismanage
m ent o f the S la v ia  o r o f any o f those on board her.
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On the 10th June, the defendants, owners of the 
Cartsburn, obtained leave to serve a notice on 
Andrew Bain, the owner of the steam-tug Leader, 
in accordance with Order XVI., r. 18, App. B., 
Form I. Notice was served on him on June 18th, 
of which the material parts were as follows :

Take notice, that this action has been brought in  rem 
by the plaintiffs against the defendants’ ship or vessel the 
Cartsburn, claiming 3000' - for damage alleged to have 
been sustained by the said plaintiffs by a collision which 
occurred in Penarth Itoads. . . . between the plaintiffs’ 
barque or vessel Slavia and the Cartsburn. The defen
dants, the owners of the said ship or vessel Cartsburn, 
claim to be indemnified by you against liability  in respect 
of the said alleged damage on the ground that the liabi
l i ty  of the ship or vessel Cartsburn in  respect of the Baid 
alleged damage (if any) arises from the negligence ana 
improper navigation of the master and crew of the steam- 
tug Leader in tow of which steam-tug the Cartsburn was, 
and that the Leader was owned and possessed by you, 
and was being navigated by yonr servants. And take 
notice, that i f  you wish to dispute the plaintiffs’ olaim in 
this action as against the said ship or vessel Cartsburn, 
or the said defendants, you must cause an appearance to 
be entered for you within eight days of the service of 
this notice. In  default of your so appearing you w ill 
not be entitled in any future proceeding between the 
defendants and yourself to dispute the validity of the 
judgment in the action, whether obtained by consent or 
otherwise.

On the 25th June an appearance was entered for 
Andrew Bain in pursuance of the above notice, 
and leave was obtained to examine the plaintiffs’ 
witnesses, the registrar drawing up an order in the 
following terms :

The registrar having heard solicitors on all sides, 
allowed defendants a week’s further time to deliver the 
statement of defence, and directed plaintiffs to give 
security for the defendants’ and the intervener’s costs 
jo intly in the sum of 3001., and he gave leave to the 
plaintiffs to open the preliminary acts forthwith, and to 
examine their witnesses orally in court on Saturday the 
28th inst.

On the 24th June the defendants gave notice to 
the plain tiffs and Andrew Bain of an application for 
directions as to the mode of having the questions in 
the action determined (Order XVI., r. 21). The 
application was made on the 27th June, W. O. F .  
P h illim o re  for the defendants, and E . C. Clarkson 
for the plaintiffs, Andrew Bain not being repre
sented, when the Judge made the following order:

The judge having heard connsel for plaintiffs and 
defendants, owners of Cartsburn, ordered that Andrew 
Bain, of Newport, Monmonth, owner of the steam-tug 
Leader, the party served with notice under Order X V I., 
r. 17, be at liberty to appear and defend, being bound as 
between him and the said defendants by any decision the 
court may come to in  this action.

On the 28th June, on the application of Myburgh  
for Andrew Bain, and with the consent of counsel 
for the defendants, the order was amended by adding 
to it the words “as to the cause of the collision.”

On the 29th June certain of the plaintiffs’ wit
nesses were examined in court by counsel for the 
plaintiffs, and cross-examined by counsel for 
Andrew Bain, the defendants not being repre
sented.

On the 10th July the defendants solicitors served 
the solicitors of Andrew Bain with a copy of a 
summons served on them by theplaintiffs to show 
cause why the defendants should not forthwith 
deliver their defence, and why an early day should 
not be fixed for the trial. At the hearing of the 
summons the defendant did not appear, and the 
registrar made an order that Andrew Bain should 
deliver a statement of defence within a week, and 
nsingthe 6th Aug for the trial.

[ C t . of A pp .

On the 19th July a statement of defence on 
behalf of Andrew Bain was, in pursuance of the 
registrar’s order, filed, which, after stating that the 
Leader was towing the Cartsburn under a contract, 
alleged,

3. Under these circumstances those on board the 
Leader observed two barques lying at anchor in the Middle 
Pool, riding to the flood tide, one of which (the Slavia) 
was lying farther away on the port-quarter of the other 
without having any riding light exhibited. The Leader 
and the Cartsburn in to w of her passed the nearer of the 
said barques on her starboard side, and under reduced 
speed proceeded to round under the said barque’s stern, 
under a port helm, tho Leader having previously directed 
the Cartsburn to follow her round. When those on board 
the Leader saw that the Cartsburn was not following her, 
they sung out to those on board the Cartsburn to port 
their helm, and afterwards to hard a-port. The Carts- 
burn neglected to port her helm, or follow the Leader, 
and was proceeding so as to involve risk of collision with 
the Slavia, and although she was loudly hailed by those 
on board the Leader to let go her anchor, and although 
the Leader went fu ll speed ahead, and those on board her 
did all they could to bring the Cartsburn round, the 
Cartsburn w ith her stem struck the Slavia on her star
board side.

6. The said collision was not caused by any negleot 
or default on the part of those on board the Leader.

7. The said collision was caused by the neglect or 
default of those on board the slavia.

On this defence the plaintiffs joined issue, and 
the case was heard by the judge assisted by 
Trinity Masters on the 6th Aug.

Clarkson and Lush for plaintiffs.
Butt, Q.O. and F . W. Baikes for Andrew Bain.
The defendants were not represented.
After hearing evidence and after consultation 

with the Trinity Masters, the J u d g e  gave judg
ment as follows : I  pronounce in this cause that 
the Cartsburn is to blame for the collision between 
her and the Slavia, and that the Leader is not to 
blame. The usual consequences will follow. The 
Leader will be entitled to her costs, and the Carts
burn will not be entitled to indemnity or damages 
against the Leader.

And the following form of decree was drawn 
up:

The Judge, being assisted by Capt. Thomas Narramore 
Were and Capt. G. C. Burne, two of the Elder Brethren of 
the Trinity Corporation, and haviDg heard counsel for 
the plaintiffs and for C. and Co.’s parties (solicitors 
for Andrew Bam), pronounced the collision in question in 
this action to have been occasioned solely by the fault or 
default of the master and crew of the vessel Cartsburn, 
and for the damage proceeded for, and comdemned the 
owners of the said vessel Cartsburn and their bail in  the 
said damages and in costs, and he referred the said 
damages to the registrar assisted by merchants to report 
the amount thereof. The judge further pronounced that 
the defendants, the owners of the Cartsburn, were not 
entitled to any contribution or indemnity against the co
defendants, the owners of the steam-tug Leader,in respeot 
of the said damage or costs, and he condemned the said 
defendants and their bail in  the costs incurred by the 
oo defendants.

On the 6th Sept, the defendants’ solicitors gave 
notice to the third party that they should, on the 
first motion day of the then next sittings,

Move the judge in court that so much of the judgment 
rendered on tho 6th Ang. 1879 in this action as declares 
that the defendants, the owners of the Cartsburn, are not 
entitled to any contribution or indemnity against the 
third party, Andrew Bain, or decides anything as 
between the said defendants and the said Andrew Bain, 
or gives direotion consequential upon such declaration or 
decision, be struck out, and that the said Andrew Bain 
pay the oosts of and incidental to this application.

The notice was not served on the plaintiff.

T h e  C a r t s b u r n .
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The motion came on for argument on Nov. 4.
Dr. W. C. F .  Phillim ore, for the defendants, 

owners of the Cartsburn, read an affidavit of the 
clerk to the defendants’ solicitors which set out 
the various steps in the action as given above, and 
contained the following allegations:

7. The said order of the 27th June was duly served 
upon the solicitors for the said Andrew Bain, the owner 
of the said steam-tog Leader, but no other pleading 
whatever was delivered to the solicitors for the said 
defendants, owners of the said vessel Cartsburn, by or 
on.behalf °* the said Andrew Bain, or on behalf of the 
said plaintiff in  the said action, in addition to the said 
statement of olaim delivered by the said plaintiff as 
aforesaid.

8. On the 30th July 1879 the said Messrs. P. and S. 
(solicitors for the defendants) received from the solicitors 
for the said plaintiffs notice of tria l in  this action, 
(The notioe was in the usual form, S. C. J. Act 1865, 
Sch, I,, App. B., Form 14.)

9. The said third party, Andrew Bain, the owner of 
the said tug Leader, did not serve the solicitors of the 
said defendants, owners of the Cartsburn with any notice 
of tria l in the said action.

13. The parts of the said judgment which the said 
defendants, owners of the Cartsburn, are advised should 
be struck put were obtained on the application of 
counsel acting on behalf of the said third party, Andrew 
Bain, the owner of the said steam-tug Leader, as afore
said.
The effect of a third party appearing pursuant to 
our notice (Jud. Act 1875, Sch. I., App. B., 
Form 1) is that he steps into the shoes of the 
original defendant; he may defend the action or 
not as he likes, but if he chooses to defend he 
does so on behalf of the real defendants, not on 
any issue that may arise between the defendant 
and himself. The rules under the Judicature Act 
on this matter (Order XVI., rr. 20, 21) make no 
provision for the trial of questions between the 
defendant and a third party, but only of questions 
in the action that is the action brought by the 
plaintiff against the defendant.

Myburgh for third party, Andrew Bain.—The 
decree is perfectly correct. The S lav ia  brings an 
action against the Cartsburn, and the Cartsburn 
endeavours, after the statement of claim is 
delivered, to shift the blame of the collision on 
to the Leader. The Leader thereupon defends 
herself, and also raises a defence available for the 
Cartsburn. Order XVI., rr. 17-21, are only the 
regulations for carrying out the provisions of the 
Judicature Act 1873, s. 24(3), by which “every 
person served with any such notice (App. B., 
Form I.) shall henceforth be deemed a party to 
such cause or matter, with the same rights in 
respect of his defence or petition as if he had been 
duly sued in the ordinary way by such defendant.” 
And that section clearly gives us a right to defend 
against the claim of the defendant, and to get a 
decree on the issue raised by his notice to us. It  
is not necessary that the question between 
plaintiff and defendant, and that between defen
dant and third party, should be identical:

Swansea Shipping Company v. Duncan and others, 
3 Asp. Mar. Law Cas. 166, 345 ; L. Rep. 1 Q. B. 
Div. 644 ; 35 L. T. Rep. N. S. 879.

Besides, in this case the process was invoked by 
the defendant, and the order under which this 
trial was had and decree made was made at his 
request, and he cannot therefore now take excep
tion to its regularity.

W. 0 .  F . Phillim ore in reply.—The position of a 
third party is defined by the rules, and they only

relate to the decision of questions between 
plaintiff and defendant. Order XVI., r. 18, is 
the rule really applicable to this case, and 
the position of a third party brought in under 
that rule is clear: “ If a person, not a party 
to the action, is proceeded against under rule 18, 
he may enter an appearance in the action if he 
chooses. What if he does not ? . . . . “ He shall be 
deemed to admit the validity of the judgment 
obtained against such defendant, whether obtained 
by consent or otherwise.’ . . . .  if he does not 
come in. . . . he is to be bound by the judgment, 
and cannot afterwards dispute it, if liable to the 
action for contribution or indemnity or other 
relief which the first defendant would have against 
him:” (per Cockburn, G ..i.,H orw ellv. London Omni
bus Company, L. Rep. 2 Ex. Div. pp. 365, 382 ; 36 
L. T. Rep. N. S. 637.) An action is brought against 
us for negligence, and we assert that if there was 
any negligence it was that of the tug; she can only 
defend in the action to show that there was no 
negligence at all, and therefore nothing out of 
which a claim could arise againBt her, and if she 
does not do so, she would not be able on a future 
occasion to dispute the negligence altogether, but 
would be bound by any judgment obtained against 
us :

Benecke v. Frost, L. Rep. 1 Q. B. Div. 419; 34 L. T.
Rep. N. S. 728.

Cur. adv. vult.

Nov. 11.— Myburgh applied for leave to file an 
affidavit on behalf of Andrew Bain, having 
reference to what occurred at the various appli
cations in the cause.

Sir R. P h il l im o r e  refused to allow such affi
davit to be filed.

Nov. 18.—Sir R. P h il l im o r e .—The question 
now to be decided arises under the rules relating 
to third parties to an action comprised in Order 
XVI. of the Rules of the Supreme Court.

A collision took place between two vessels, the 
S lav ia  and the Cartsburn, on the 4th May last, in 
Penarth Roads, Cardiff. At the time of the 
collision the Slavia , which is owned by the plain
tiffs, was lying at anchor, and the Cartsburn, which 
is owned by the defendants, was in tow of a 
steam-tug named the Leader, owned by Andrew 
Bain.

The plaintiffs commenced an action in  rem  
against the Cartsburn in the district registry 
at Cardiff, but the action was shortly afterwards 
transferred to the principal registry of this court, 
and appearances were entered for both parties. 
On the 10th June there came before me in 
chambers a summons issued by the defendants, 
on which the following order was made : “ The 
judge having heard both solicitors gave leave to 
defendants to issue a notice to the owners of the 
vessel Leader that they claim to be indemnified 
by the owners of the said vessel in respect of all 
damages and costs proceeded for in this action, 
or incident thereto, and he directed the said de
fendants to file their preliminary act within three 
days.”

On the 13th June the defendants’ preliminary 
act was filed, on the 14th the plaintiffs’ state
ment of claim was delivered, and on the 18th 
what is known as a third party notice was, 
together with a copy of the statement of 
claim, served by the defendants on Andrew Bain, 
the owner of the tug Leader. This notice, and
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the Bervice of it, appear in all respects to have 
been in conformity with Order XVI., r. 18. On the 
25th June an appearance in the action was entered 
on behalf of Andrew Bain, and on the 27th, on 
the application of the defendants, the following 
order was made by me: “ The judge, having 
heard counsel for plaintiffs and defendants, owners 
of the Cartsburn, ordered that Andrew Bain, of 
Newport, Monmouth, owner of the steam-tug 
Leader, the party served with notice under Order 
XVI., r. 17, be at liberty to appear and defend, 
being bound as between him and the said defen
dants by any decision the court may come to in 
this action.” The next day, on the application of 
counsel for Andrew Bain, the words “ as to the 
cause of the collision ” were added to that which 
1 ihave just read. Such order as amended was 
duly served upon Andrew Bain.

Two of the plaintiffs’ witnesses were examined 
in court on the 29th June. On the 12th July 
the registrar, having heard the solicitors for 
the plaintiffs, and Andrew Bain, directed the 
latter to deliver his statement of defence 
within a week, and appointed the 6th Aug. 
for the trial. On the 19th July the statement 
of defence of Andrew Bain, the owner of the 
steam-tug, was delivered to the plaintiffs’ solicitors 
who filed printed copies of it on the 2nd Aug., 
four days before the trial. In this statement oi 
defence the S lav ia  was charged with neglect which 
led to the collision, but blame was also imputed to 
the Cartsburn, who it was alleged disobeyed the 
orders given her from the steam-tug.

Andrew Bain did not deliver to the solicitors for 
the defendants, owners of the Cartsburn, any plead
ings, or serve them with notice of trial, but they 
received, on the 30th July, a notice of trial fixed for 
the 6th Aug., purporting to be addressed to them 
and to the solicitors for Andrew Bain. The trial 
took place as appointed on the 6th Aug. The plain
tiffs and Andrew Bain appeared and produced 
evidence, but the defendants, the owners of the 
Cartsburn, did not appear. The minute of the 
judgment given is as follows: [His Lordship 
here read the decree set out above.]

The present application on the part of the owners 
of the Cartsburn is to strike out so much of this 
judgment as declares that such owners are not 
entitled to any contribution or indemnity against 
the third party Andrew Bain, or decides anything 
eb between the said owners and the said Andrew 
Bain, or gives directions consequent upon such 
declaration or decision, and to direct that the 
costs of this application be paid by Andrew Bain.

The owners of the Cartsburn appear to have no 
substantial ground for their application. iThey 
introduced the owner of the steam-tug as a party 
to the action, and they were or ought to have been 
aware that the whole question as between the 
three parties would be disposed of at the trial. 
The objects of these rules relating to the introduc
tion into a suit of third parties as prescribed by 
the Judicature Act of 1875 was, to adopt the words 
of the Master of the Rolls in The Swansea Ship
ping Company v. Duncan (3 Asp. Mar. Law 
Oas. 166, 345; 35 L. T. Rep. N. S. 879; L. Rep. 
1 Q. B. Div. 644), “ To prevent the same ques
tion being tried twice over, where there is any 
substantial question common as between the 
plaintiff and defendant in the action, and as 
between the defendant and a third person, and in 
such a case the third person is to be cited to take

part in the original litigation, and so to be bound 
by the decision on that question once for all.” If  
the Cartsburn were to be allowed now to raise an 
issue between herself and the steam-tug as to the 
facts of the collision, the result would be precisely 
what it was the intention of the Legislature to 
obviate; the case would, substantially, be heard 
twice over. .

With regard to the technical point of pro
cedure that has been raised, I  cannot see that 
there has been any material departure from the 
course prescribed by Order XVI., rr. 17,18,20, and 
21. The order of the 27th June giving toSAndrew 
Bain, the owner of the tug, liberty to defend. The 
notice of trial of the SOfch July, addressed to Andrew 
Bain as well as to the other defendants, and his 
statement of defence imputing blame to the Carls- 
imm which was filed on the 2nd Aug., were sufficient 
notice to the owners of the Cartsburn that they 
would have to meet, at the trial on the 6th, the 
cases set up both by the S lav ia  and by the steam- 
tug. They did not choose to appear. It  would 
seem as if they meant, in the event of the S lav ia  
being found to blame, to have the advantage of 
this finding, and on the other hand, if the Carts
burn was found to blame, to deny that she was 
affected by the sentence.

I  dismiss this application with costs.

From this deoision the defendant appealed, 
giving notice at the same time “ that if necessary 
the defendants will ask to treat this notice of 
motion as also a notice of motion by waŷ  of 
appeal from such parts of the said judgment.”

No notice of the appeal was given to the plain
tiffs, owners of the Slavia.

The appeal came on for hearing as an appeal 
from an interlocutory order on the 13th Jan. 
1880, and was heard on that and the following 
day, before James, Baggallay, and Cotton, L.JJ.

At the commencement of the argument, a ques
tion was suggested by the court as to whether the 
mode of procedure was regular, and whether the 
case ought not to have gone into the list of appeals 
from final orders ; but, on counsel for the_ respon
dent’s stating that they had considered the point 
and were willing to waive aDy irregularity of 
form for the sake of having the question at 
issue finally settled, the case was allowed to 
proceed.

Cohen, Q.C. and Dr. W . (?. F . Ph-dhmore for 
appellants, owners of the Cartsburn.—The object 
of Order XVI., r. 18, is to bind the third party by 
the decision of questions in the action between 
the plaintiff and defendant to prevent the ques
tions in that action being fought twice over. 
The rule does not say that, in the event of 
the third party not appearing, he will be 
held liable to indemnify the defendant, but 
that he shall be bound by the decision of 
questions between plaintiff and defendant. I f  the 
third party had not appeared, and judgment had 
been given by default or otherwise, we could not 
have recovered from him, in consequence of our 
notice to him that we claimed to be indemnified, 
without subsequent proceeding. The only effect 
would be that in such subsequent proceedings he 
would not be allowed to say that we had not been 
liable to pay for the damage claimed in the original 
action. No doubt the Judicature Act 1873, sect. 
24 (3), allows a rule of court to be made which 
would sanction the trial of questions between the
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defendant and the third party; but the rale o£ 
court which has been made to carry out the pro
visions of the Act, and under which these pro
ceedings are taken, has advisedly (as is shown by 
comparing Supreme Court of Judicature Act 
1873, sched. r. 12, with the rules now in force) 
not given all the powers which it might have 
done: (Treleven v. B ray , L. Rep. 1 Ch. Div 
176; 33 L. T. Rep. N. S. 827; 45 L. J. 
113, Ch. Div.) Had the plaintiff chosen, under 
Order XVI., r. 3, to have joined the present 
defendants and the present third party, he could 
have done so, and then the court could have 
decided in that action whether we or the third 
party had to pay the plaintiff; but he has not done 
so, and therefore all the court could do was to 
say that the plaintiff was entitled to recover in this 
action, leaving the question of ultimate liability 
between the defendant and third party to be settled 
in subsequent proceedings. The whole of the rules 
(17-21) at the end of Order XV I. relate to 
questions in the action, not to questions between 
defendant and third party:

Horwell v. London Omnibus Company, L. Rep. 2 
Ex. Div. 365; 36 L. T. Rep. N. S. 637.

[C o tto n , L.J.—Is it not a question in the action 
whether the tug or the tow is in fault P] If it 
were I  should be wrong, but it is not. I t  would be 
no defence to an action against the tow that the 
master of the tug gave a wrong order, and there
fore it is not a question in the action. [ J a m e s , 
L.J.—But when the third party has appeared and 
pleaded, qaestions as to the orders given by or to 
the tug can be raised between the plaintiffs and 
the third party, and in the judgment it would be 
found whether the tug or the tow was in fault.] 
Before a judgment could be given in favour of 
third party against defendant issues must have 
been joined between them here. There never was 
any pleading at all on the part of defendant, and 
the third party never even served their state
ment of defence on defendant. If in an action 
brought against us, and in which we have not 
appeared, questions are to be decided behind onr 
backs between ourselves and third parties, there 
is a very serious miscarriage of justice.

Myburgh and F . W. Bailees for the third party, 
owner of Leader.—The judgment is perfectly valid; 
the fact that the defendant did not plead cannot 
benefit him. There was no reason why he should 
not plead, but as he did not do so formal issues could 
not be raised on the pleadings between him and 
third party, but in our pleadings we allege acts 
which are available as a defence for him, whilst at 
the same time we deny the claim he makes against 
us for an indemnity, and he bad notice of that 
denial, being a party in the cause, and having 
appeared, he had access to all proceedings filed in 
the action, and he had moreover admittedly notice 
of trial. All that was done by us—our appearance, 
our pleading, and our presence at the trial—was 
in consequence of the defendant’s application, and 
it was in consequence of his further application for 
directions as to the mode of trial of the cause of 
the collision that this decree was made. Besides, 
the question as to our liability is a question 
in the original action. The 4th paragraph of 
the statement of claim alleges that “ the said 
collision and damage were occasioned by the 
neglect, default, or mismanagement of the 
Cartsburn and her tugs, or one of them.” The

plaintiffs objected to the defendant’s application, 
bnt the defendant insisted that the only defence 
available for them was the negligence of the tug. 
and therefore the negligence of the tug or of the 
Cartsburn was really the only question in the 
action. No injustice can be done ; the Gartsbum  
not having pleaded, the plaintiff is entitled to 
judgment against her, and the evidence at the 
trial which we, being summoned, gave, shows that 
the plaintiff would not have been entitled to judg
ment against us, and therefore, as, had we been to 
blame, the plaintiff could have proceeded against 
us for that very damage, the defendant is and 
ought to be precluded from doing so.

Our. adv. vult.
Jan. 26.—The judgment of the Court was 

delivered by
J a m e s , L.J.—We are of opinion that to a con

siderable extent the application of the owners of 
the Gartsbum  ought to have been acceded to in 
the court below, and ought now to be acceded to. 
So much of the judgment as pronounced that the 
owners of the Gartsbum  were not entitled to any 
contribution or indemnity against the owner of the 
Leader must be struck out, as being a decision of a 
question not properly before the court for deter
mination.

There was no litis  contestatio between the 
parties, and the matter was coram non judice. 
The only thing in the nature of a pleading between 
the owners of the Gartsbum  and the owner of the 
Leader is the notice served on the owner of the 
Leader on the 18th Juno. [His Lordship read the 
notice, the material parts of which are set out 
above, and continued =] That only refers to the 
claim made by the owners of the Slavici against 
the Gartsbum, and contains no claim by the owners 
of the Gartsbum  against the Leader which could 
be deoided in this action. There is nothing 
in it which the owners of the Gartsbum  could 
have recovered judgment against the owner 
of the Leader without another action, if the 
Leader had been found in this action to have 
caused the collision; and if the Cartsburn could 
not recover against the Leader, it follows that the 
Leader cannot get a judgment against the Carts- 
bjirn.

Having received this notice, however, the 
owner of the Leader appears, and then an order 
is made which was perfected on the 28th June in 
the following terms. [His Lordship read the 
order aB to the mode of trial set out above, and 
continued:]

Now, it was at that time competent to the 
court to have made an order on the Cartsburn  
to bring in a claim against the owner of the 
Leader, and then when the question between the 
S lav ia  and the Cartsburn was decided to have 
decided that also between the Cartsburn and the 
Leader; but the court did not direct that course 
to be taken, and therefore the decree cannot supply 
that which was requisite, namely, the constitution 
of an action, the lit is  contestatio between the 
Cartsburn and Leader, and therefore the part of 
the decree which decides anything as between 
the Cartsburn and the Leader must he struck out.

But it has been contended that this court ought 
to go further still, and strike out also that part 
of the judgment which decided that the collision 
was occasioned solely by the fault or default of 
the master and crew of the Cartsburn. We think
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however, that we are not now in a condition to 
interfere with that part of the judgment. It  
was a finding as between the plaintiffs, owners 
of the Slavia, and the defendants, owners of the 
Gartsburn, and it is the finding on which the 
judgment against the Gartsburn is based. If  there 
was anything wrong in it, if it was not supported 
by the evidence, or if there was anything wrong 
in the conduct of the trial, the only way of getting 
rid of it would have been by a regular appeal or 
by amotion for a new trial. I t  was a finding as 
between the plaintiffs and the owners of the 
Gartsburn, and the finding in consequence of 
which the plaintiffs are entitled to recover 
against the Gartsburn. Any interference with it 
in the absence of the plaintiffs would be an in
justice to them. The judgment was as between 
the plaintiffs and the owners of the Gartsburn, 
though it was also obtained in the presence of the 
owner of the Leader, and this court has nothing 
to do now with its consequences. I f  the finding 
as to the “ cause of the collision ” were struck out 
there could not have been any finding by which the 
owner of the Leader would have been bound as the 
finding on that question was the very matter on 
which he was to be bound.

That portion of the decree, therefore, which 
pronounced “ the collision in question in this 
action to have been occasioned solely by the 
fault or default of the master and crew of 
the vessel Gartsburn ” must remain : but 
that portion which pronounced “ that the de
fendants, the owners of the Gartsburn, were 
not entitled to any contribution or indemnity 
against the co-defendants, the owners of the steam- 
tug Leader, in respect of the said damages or 
costs,” must be struck out.

Under the circumstances, seeing that the 
whole difficulty appears to have arisen from 
some mistake as to the meaning of the order, 
we are of opinion that the justice of the case 
will be met by giving no costs occasioned 
by this application to either side either in 
this court or in the court below. There might 
have been a difficulty in this court dealing with 
the case at all in the absence of a regular notice 
of appeal from the judgment, but the third party, 
being anxious for the case to de decided, has not 
desired to raise the objection. It  is very de
sirable that in these cases, where a “ third party 
is brought in under the powers given by the Judi
cature Acts and Buies, the order of the court as to 
the mode of trial should be so framed as to put the 
matter in a proper train for deciding the questions 
between the defendant and the third party.

B a g g a ll a y  and C o tto n , L.JJ. concurred in the 
above judgment.

B a g g a l l a y , L .  J. added:—My present opinion is 
that it was perfectly competent to the court below to 
have decided the question between the Gartsburn 
and the Leader, if it had in the order of the 21st 
June directed issues between those parties either 
by amendment of pleadings or the delivery of 
fresh pleadings between them, and perhaps it was 
thought that the order actually made on the 28th 
June would have accomplished that purpose,

Solicitors for plaintiffs : owners of the S lav ia , 
Ingledew, Ince and Var.hell; for appellants, owners 
of the Gartsburn, F ie lder and S um ner; for respon
dent, owner of the Leader, Clarkson, Son, and 
Greenioell.

Ju ly  14 and  15, 1879.
(Before J a m e s , B r e t t , and C otton , L.JJ., with 

Nautical Assessors.)
T h e  B y w e l l  C a s t l e .

AT PEALS FROM THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION (ADMIRALTY).

Damage — Collision— Contributory negligence—  
E rro r of judgment— Imminence of_ collision. 

Where a  ship has by improper navigation rendered 
a  collision imminent, and executes wrong m a
nœuvres when close to another vessel, such other 
vessel w ill not be held guilty of contributory 
negligence, or in  any way to blame fo r  the 
collision, i f  the master under the pressure o f 
circumstances executes or orders a  manœuvre 
which is not the right one under the circum
stances. O rdinary skill and care are a ll that 
are expected o f persons in  charge of vessels, and  
not ab ility  to see at once the best possible course 
to pursue under the pressure o f extreme peril, 
brought about by the wrongful act of another 

Observations as to the application o f the sailing  
rules in  sinuous rivers.

T h is  was an action for damages arising from a 
collision which took place between the paddle- 
steamship Princess Alice and the sorew steamship 
Bywell Castle, off Tripoock Point, in the river 
Thames, on the evening of the 3rd Sept. 1878.

The action was brought by the London Steam
boat Company, owners of the Princess Alice, and 
the owners of the Bywell Castle appeared and 
counter-claimed in respect of the damage sustained 
by that vessel in the same collision.

The circumstances of the collision and the cases 
set up by the plaintiffs and defendants respectively 
appear sufficiently from the judgment of Sir 
Bobert Phillimore.

The case was beard before Sir Bobert Phillimore, 
assisted by two Elder Brethren of the Trinity 
House, on Nov. 27, 28, 29, 30, and Dec. 2, 3, and 
4, 1878.

Webster, Q.C., Dr. W . G. F .  Ph illim ore,_ and 
Stubbs, for the plaintiffs, owners of the Princess 
Alice. '

Butt, Q.C., Clarkson, and Myburgh, for defen
dants, owners of the Bywell Gastle.

After hearing the evidence and arguments of 
counsel, judgment was reserved.

Dec. 11.—Sir B. P h il l im o r e .—The horrible con
sequences of this collision are, I  believe, without 
parallel or precedent. It  swept away by a sudden 
and terrible death about 600 or more human 
beings in the full enjoyment of life and happiness. 
This circumstance ought not of course in any way 
to affect the conclusion at which it is the duty of 
the court to arrive with respect to the author or 
authors of this dreadful catastrophe. I t  certainly 
was not the result of inevitable accident, but was 
caused by the bad navigation of one or both of 
the colliding vessels.

There is a claim and a counter-claim, but in 
this case the plaintiffs are the owners of the 
Princess Alice, the vessel on which so many 
passengers perished.

The Princess Alice was a paddle-steamship of 158 
tons net tonnage, and 140 horse-power, narrow and 
long, 220ft. long by 20ft. beam, used exclusively for 
carrying passengers between Sheerness, Graves
end, Bosherville, and London. She had a fore and 
aft raised saloon, under which was a main deck
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and gangway in front all round the saloon, which 
had a large window. The steering bridge was 
between the two funnels, the captain’s bridge 
above over the top of the two paddle-boxes, and 
the wheel was 2ft. above the roof of the saloon. 
The crew consisted of the captain, the first and 
second mates, four seamen, two boys, an engineer, 
and four firemen. On the 3rd Sept, in this year 
she was bound on a return excursion trip to 
London. She had gone down to Gravesend and 
Sheerness, called at several piers, put out and 
taken in passengers, and was returning home, 
calling at Gravesend and Rosherville; more than 
100 passengers got on board at the latter place; 
and it appears upon the whole there were about 
800 passengers on board ; the tide at the time of 
the collision was about one and a half hours ebb; 
the weather fine and clear. About seven o’clock the 
spring boy put up the lights, and the mate told 
him to go forward and keep a good look-out. The 
captain was on the bridge; the second mate was on 
the lower deck, and it was his duty, according'to the 
firstmate, when not at the wheel, to be on the look
out. There were two men at the wheel, namely, 
Ayres and Creed ; the latter has been drowned, but 
the former has been examined as a witness in this 
cause. Thecallboy was Btationed,underthecaptain’s 
eye, on the saloon. The Princess Alice, going full 
speed, at the rate of about eleven knots, came up 
Barking Reach on the north shore, and passed over 
to the south shore, getting about fifty or sixty yards 
from the south shore. She then saw a screw- 
steamer ahead of her, called the Spartan, attended 
but not towed by a tug called the Enterprise, 
coming round Tripcock Point. The Spartan  
passed on the starboard side of the Princess Alice. 
The Princess Alice was a little below the point 
when she passed the Spartan, and an order was 
given to starboard the helm for the purpose of 
rounding the point. The first mate is certain that 
she answered the starboard helm. She got round 
the point. There was a powder magazine ship, 
the Talbot, moored at about 100 yards at high 
water from the south shore, and 250 yards above 
the point. As the Princess Alice got round the 
point and straightened up Galleon’s Reach, and a 
little to the north of the powder ship, the mate says 
that he then observed the green and white lights 
of the Byw ell Castle two points on the starboard 
bow; that the Princess Alice was then rather 
astern of the powder ship, on her port beam. The 
Byw ell Castle was then, the mate thinks, about 
300 yards distant.

The Bywell Castle, a screw-steamship of 891 
tons, with a crew of twenty-two hands, left 
the Milwall Dock about 6.30 p.m., and the 
collision took place about 7.45. She came out 
of the dock stern foremost. The distance 
from Millwall Dock to the place of collision is 
about seven miles. The Spartan and her tugs 
came out of the dock a few minutes after the 
Bywell Castle, and went down the river ahead of 
her. The Bywell Castle,not swinging readily, occu
pied about five minutes in getting her head round 
to go down the river. Her master was on the 
upper bridge with the pilot; the bridge was before 
amidships, and 15 ft. above the main deck. The ebb 
tide was juBt beginning to make, and at the time 
of the collision was running at the rate, as agreed 
upon, of two to two and a half knots an hour. 
The greatest speed of the Bywell Castle, which 
never exceeded half speed, was a little over five

knots through the water, and this not unimpor
tant fact is well proved. There was little or no 
wind, and she carried no sails. According to the 
evidence of her master and the pilot she went 
down Galleon’s Reach, keeping about midstream; 
she was about one-eighth mile down the reach, 
and a quarter of a mile below Bull’s Point, when 
the red and white lights of the Princess Alice were 
seen, over the land, two points on the starboard 
bow and about three-fourths of a mile to a mile off. 
The captain was at that time on the starboard Bide 
of the bridge, and the pilot amidships of the 
bridge. They saw the Princess Alice pass the 
pitch of the point, still showing her red and white 
lights. The captain says she kept on his starboard 
bow, but crossing and drawing ahead. He had 
previously observed the Spartan  half a mile ahead 
when Bhe passed the starboard side of the 
Princess Alice. The Princess Alice was then well 
over on the south shore. According to thecaptain’s 
evidence in this court, when the two ships were at 
adistanceofa quarter or half a mile from each other, 
the pilot ordered “ Port a little,” and after 
that the Princess Alice got on his port bow and 
squared up the reach, a point on his port bow 
still only showing her red and masthead lights. 
He says: “ We were then red to red, and I  did not 
think there was any danger; when within 100 yards 
I  first thought there was any danger.” The 
captain then proceeds to say that, when the Princess 
Alice was in mid-channel, or thereabouts, a point 
and a half on his port bow, she starboarded across 
his course, and thereby caused the collision. The 
Princess Alice ascribes the collision to the improper 
porting of the Bywell Castle.

I  have now stated a summary of the cases 
contended for by each party. I  must say a 
word on a portion of the evidence which has 
been the subject of much comment. The 
captain and mate of the Bywell Castle, but 
especially the former, have made, with respect 
to a part of the history of the transaction, 
statements which cannot be reconciled with their 
evidence given in this court. In his deposition 
before the Receiver of Wreck, the captain said 
that he saw, after the Princess Alice had rounded 
the point, that she was paying off to the port 
helm, her red light being visible, and that the 
Bywell Castle’s helm was kept hard a-port. In  
this court he has said that Dix, the pilot, ordered 
the helm hard a-port after seeing the three lights 
of the Princess Alice, that is, after the Princess 
A lice had actually starboarded and shown three 
lights. In the log it iis stated that the Princess 
Alice was observed in Barking Reach showing 
red and masthead lights, and that the Bywell 
Castle ported to keep over to Tripcock Point. In  
his evidence in this court, in cross-examination, 
the captain has said that his helm was not ported 
when the Princess Alice was in Barking Reach, 
and not until her red light had got ahead of him. 
He has also said in this court that “ it was the 
porting of my helm that brought the Princess 
Alice on my port bow.” Dix, the pilot, in his depo
sition before the Receiver of Wreck, has said that, 
being then about a quarter of a mile off, he ordered 
the engines to be stopped and sounded the whistle; 
and be has also said that when the Princess Alice 
was 300 to 400 yards distant she showed her red 
and green lights quite two points on the port 
bow, and that he then ordered the helm hard 
a-port, and the engine full speed astern; and that
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after this had happened the Princess Alice’s red 
lights suddenly disappeared, and the green light 
only was visible. Now in hiB evidence before this 
court he has deposed that his helm was put hard 
a-port fifteen seconds before the collision ; and I  
must also observe that his statement as to having 
ordered the engines to be put astern is contra
dicted, or at least not supported, by the evidence 
of the engineers, who received no such order. 
These contradictions in the evidence given by the 
master and pilot of the Bywell Castle have been 
duly weighed, and the testimony given by the 
witnesses examined has been carefully reviewed by 
the Elder Brethren and myself, and we agree in 
the following conclusions.

First, as to the Princess Alice. It  was com
petent to the Princess Alice, after rounding 
Tripcock Point, to have run up on either side 
of Galleon’s Reach, due regard being had to the 
ordinary rules and practice of navigating the 
river. When the tide is adverse, as it was in this 
instance, it is usual for vessels, after rounding a 
projecting point, to go across the river for the pur
pose of what is called “cheating the tide,” the 
tide being slack on the opposite shore as far as 
the next point on that side. We believe this 
course to have been pursued by the Princess Alice 
on the evening of the 3rd Sept, last, end that she 
did pass over from Tripcock Point, or from there
abouts, towards the north shore. If she had in
tended to proceed up on the south shore of Gal
leon’s Reach, it was her duty to have straightened 
up the reach immediately after rounding Trip
cock Point so as to make her intention manifest 
by showing her green light to vessels bound down 
the river. According to the evidence of Long, tire 
surviving mate, this is what the Princess Alice 
did; but we think this evidence is overborne 
both by the testimony of other witnesses, such as 
that of the witness from the Ann Elizabeth, and 
the Plymouth, vessels moored off the north shore, 
and from the tug Enterprise, which was running 
down, and also from the fact that the collision 
took place at a very short distance to the south 
of mid-channel, and that therefore the Princess 
Alice must have been over to the north of mid
stream when she suddenly starboarded. It  
appears to us that, when the Princess Alice was on 
a parallel course with the Bywell Castle, red 
light to red light, if their respective courses had 
been continued they would have passed at a safe 
distance from each other; but when a very short 
distance, variously stated at .from 100 to 400 
yards, intervened between the two vessels, the 
master of the Princess Alice ordered the helm to 
be put hard a-starboard, by which he brought his 
vessel athwart the bows of the Bywell Castle, and 
this fearful collision ensued. The captain of the 
Princess Alice having been unfortunately among 
the number of those who were drowned, it is im
possible to ascertain the motive which induced 
him to give this order; but I  may say that the 
Elder Brethren strongly incline to the belief that 
he was misled by seeing the green light of the 
tug Enterprise. There is, however, no trust
worthy evidence on this point. I t  appears to us 
moreover, that the Princess Alice was navigated 
in a careless and reckless manner, without due 
observance of the regulations respecting look-out 
and speed. In our opinion the Princess Alice is 
to blame for this collision.

It  remains to be considered whether the Bywell 
V o l . IV., N.S.

Castle in any way contributed to it. She appears 
to have been navigated with due care and skill 
till within a very short time of the collision. 
But the evidence certainly establishes that, having 
seen the green light of the Princess Alice, Bhe 
hard a-ported into it. There is no' doubt 
that this was not only obviously a wrong 
manoeuvre, but the worst which she could have 
executed. The only defence offered for it is, that 
it was executed so very short a time before the 
collision. There have been several cases decided 
in this court, in which it has been holden that a 
wrong manoeuvre taken at the last moment had 
really*no effect upon the collision, on account of 
the proximity of the two vessels, and I  have con
sulted anxiously with the Elder Brethren whether 
the wrong action of the Bywell Castle can be 
placed in this category. They are of opinion that, 
if the obviously wrong order of hard a-porting 
bad not been given and obeyed, though the 
Princess Alice might have received some injury, 
she would not have sunk, and the lives of her 
crew and passengers would probably have been

I  am bound, therefore, to pronounce both vessels 
to blame for this collision. Each vessel to 
pay half the damages sustained by the other and 
no costs on either side.

From this decision the owners of the Byw ell 
Castle appealed, and the appeal was heard before 
James, Brett, and Cotton, L.JJ., assisted by 
two nautical assessors, on the 14th and loth 
July 1879.

Butt, Q.C.. Clarkson and Myburgh for appellants, 
owners of the Bywell Castle.

Webster, Q.C.and Dr. W. O. F .P h illim o re  for 
respondents, owners of the Princess Alice.

Ju ly  15.—J a m e s , L.J.—Upon the point which is 
first to be considered, namely, whether the 
Princess Alice was in fault or not, we have the 
direct finding of the judge of the Court of 
Admiralty, and of the Trinity Masters who 
assisted him. They find in distinct terms that 
the Princess Alice was at one time on a course 
parallel with that of the Bywell Castle, red light 
to red light, and that if their respective courses 
had been continued they would have passed at a 
safe distance from each other; but that when a 
very short distance, variously stated at from 100 
to 400 yards intervened between the two vessels, 
the master of the Princess Alice ordered his helm 
to be put a-starboard, by which he brought his 
vessel athwart the bows of the B y well Castle. That 
was the finding of the judge and the Trinity 
Masters who heard all the evidence, the comments 
on it, and any defence suggested by it. They came 
to that conclusion, and it would require a grest 
deal to satisfy me that we, sitting as a Court of 
Appeal, could, on any considerations that have 
been suggested to us, overrule that finding of tact. 
My own opinion, moreover, is that the evidence sup
ports it. Then with regard to the general conduct 
of the Princess Alice, on which I  have not heard a 
comment made in support of her, the court 
says, “ It  appears to us, moreover, that the 
Princess Alice was navigated in a careless and 
reckless manner, without due observance of the 
regulations respecting look-out and speed.” That 
is not to be questioned; therefore, upon the issue, 
whether the Princess Alice was to blame, there can
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be no doubt that we mustaffirm the judgment of the 
court below. The judge of the court below then 
says that the Bywell Castle appears to have been 
navigated with due care and skill till within a 
very short time of the collision ; and I  under
stand our assessors to agree with those in the 
court below in that opinion. The only question 
is as to the last act of the B yw ell Castle before the 
collision, which is that she, in the very agony of 
the collision, juBt at the time when the two ships 
were close together, hard a-ported. The learned 
judge and both of the Trinity Masters were of 
opinion that that was a wrong manœuvre. I  
understand our assessors to agree in that opinion 
also ; but they advise us that it could not, in 
their opinion, have had the slightest appreciable 
effect upon the collision. Everything else had 
been done that the few seconds allowed time for. 
Now, that opinion, if adopted by us—and I  think 
that it should be adopted—is sufficient to dispose of 
the case upon the question of contributory negli
gence. But I  desire to add my opinion that a 
ship has no right, after, by its own misconduct 
putting another ship into a situation of extreme 
peril, to charge that other ship with misconduct 
or contributory negligence, if, in that moment of 
extreme peril and difficulty, such other ship 
happens to do something wrong. A wrong 
manoeuvre, under such circumstances, would not 
render her liable for the damage, inasmuch as 
perfect presence of mind, accurate judgment, 
and promptitude in giving effect to such judgment 
under such circumstanoes, are not to be expected. 
You have no right to expect persons in charge of 
ships to be something more than ordinary men. I  
am therefore of opinion that the finding of the 
court below that the Bywell Castle was, for the 
purposes of this suit, to be considered to blame, 
must be overruled, and that the Princess Alice was 
alone to blame.

B bett, L. J.—In this case the Admiralty Court 
has found that both ships were to blame, and there 
are practically cross appeals. The judgment of the 
Admiralty Court ismade to depend on four principal 
findings, some of which are findings of fact, and the 
others are judicial opinions as to the manœuvres 
which were or ought to have been employed. The 
four principal findings seem to be these : First, 
that at one moment these ships had come on to 
courses which might be called parallel oourseB— 
red light to red light—so that if the respective 
courses had been continued they would have 
passed at a safe distance from eaoh other ; that is 
a finding in favour of the Byw ell Castle, and the 
appeal of the Princess Alice is practically against 
that finding. Secondly that the Princess Alice was 
going at full speed, and the Bywell Castle at some
thing like half speed. Thirdly, that the Bywell 
Castle, up to a very short time before the collision 
—which, taken in conjunction with the evidence 
and the first finding, seems to mean up to the 
time of putting her helm hard a-port—was navi
gated with due care and skill ; that is a finding in 
favour of the Byw ell Castle, and therefore is chal
lenged by the appeal of the Princess Alice. Fourthly, 
that though up to that moment theBywell Casile was 
right, and although the red light of the Princess 
Alice had been on her port bow, yet when the 
green light of the Princess Alice was opened on 
her port bow, she did wrong in ordering her helm 
hard a-port, that is a finding against the Bywell 
Castle.

Now, there being in the judgment of the 
Admiralty Court four distinct and fundamental 
findings we are asked to review them. We ought 
not, in accordance with the rules that govern the 
Court of Appeal, to overrule any one of these 
findings unless we are convinced that it is wrong. 
Therefore, applying that rule to the findings which 
are in favour of the Bywell Castle, we must con
sider whether we can say that the Admiralty 
Court was wrong in holding that at some par
ticular moment these vessels were on parallel 
courses, red light to red light, and that up to the 
time of the order being given to put the helm 
hard a-port the Byw ell Castle had been navigated 
with due care and skill. So far from being able to 
say that the court was wrong, it seems, on the 
balance of evidence, tested by the probabilities of 
the case, that the findings were right; but there was 
this suggestion—very well put by Dr. Phillitnore 
in the course of the argument—that both ships 
were going round Tripcock Point on the south 
shore of the river in parallel circles, and he said 
that a vessel going up the river on the ebb tide 
may pass on the inner circle when coming round 
a point; and if she does so the other vessel ought 
to keep on the outer circle, the one coming up the 
stream on the inner or southern circle, and 
the other going down on the outer or northern 
circle. I f  so, at the first moment of sighting each 
other, the ship coming up the river would be 
showing her red light, but as she came round the 
circle it is obvious that she would show her green 
light, and then they ought to pass starboard 
side to starboard side. But there is another oourse 
which a vessel coming up the river, and ap
proaching such a point, may take if she wishes 
to cheat the tide; she can go, not necessarily 
on a straight course to the other side without 
turning up into the next (Galleon’s) reach, nor 
on a straight line to the next (Bull’s) point but 
round the point under a starboard holm she 
will be by this means taken nearer to the north 
shore, and so cheat the tide. Now, that she may 
do; and not only is that what she may do, but, 
on the whole, with an ebb tide, it is more than 
probable that that is what she will do. With 
regard to a vessel going down, the course will be 
to go as near as possible down the centre of the 
stream; and if no other vessel íb  coming up 
she will round Tripcock Point, keeping out in 
the tide, and therefore, when going down Galleon’s 
Beach, sho will, for her own advantage, not port 
her helm at all. Those being the probabilities, 
we have the evidence here on the one side that no 
doubt the Princess Alice did come close round 
Tripcock Point, and her case is that she did take, 
or intend to take, a course which is not impro
bable, coming close round the magazine, and 
keeping on the south side; and that, under those 
circumstances, she did show her green light to 
the Byw ell Castle on the starboard bow, and 
that the Byw ell Castle showed her green light as 
she was coming down. But the evidence on the 
other side is, that tho Princess Alice came close to 
Tripcock Point to pass under the stern of the 
floating magazine, and did not straighten herself 
up the river so as to run past alongside of i t ; and 
that when she passed by the stern of it she was 
going directly towards the north shore. She 
would, therefore, when in mid stream and without 
starboarding,show her red light to the Byw ell Castle 
before coming up to the point, and after clear
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ing the point and the powder magazine, she 
would be drawing her red light on ahead, so 
that finally it came right ahead of the Bywell 
Castle. That is what the Bywell Castle says did 
happen, that the red light drew across the river 
to the north side, and came ahead of her. That 
would, it seems to me fully indicate to the 
B y  well Castle that the Princess Alice was going a 
course which would take her across to the north 
side; and the answer to the argument that the Byvjell 
Castle ported without having any regard to the 
Princess Alice is, that it is a very unlikely thing 
for her to do, but that if she saw this red light 
passing on until it came ahead of her, it is not 
unnatural that she would slightly port her helm. 
It  seems a natural and proper thing to do that which 
she says she did, and for the reason which she 
gives, there being no reason why she should do it 
for any other purpose. Therefore the argument 
that Bhe executed a wrong manoeuvre fails. I  
agree with the finding that it was not wrong. 
Then the Princess Alice would naturally keep on 
her course until she got more to the north, as it is 
said she did. No doubt the slight porting of the 
Byw ell Castle would bring the Princess Alice 
more on the port bow; so would the fact of the 
Princess Alice keeping on crossing the river. 
I t  has been argued if Bhe was then under a 
starboard helm, though she got on to the port bow 
of the B y well Castle, that the Bywell Castle never
theless ought to have starboarded or kept straight 
down the reach. It  seems to me that that is to 
propound a most dangerous rule, that if two 
vessels are coming round a point in opposite direc
tions, one under a starboard helm, if she crosses 
so that her red light is on the port bow of the 
other, she shall have the right to pursue her 
course and to keep her helm to starboard. I t  
seems to me that the rule that both ships ought 
to pass port side to port side applies, and it would 
be dangerous to hold the contrary. I t  was the 
duty of the Princess Alice, if under a starboard helm 
to ease it at once, so as to pass port side to port 
side. According to the argument Bhe did not do 
that. I t  seems to me that not only could I  not 
legally say that the finding of the court below was 
wrong; but, taking the evidence and the proba
bilities, I  should have decided in the same way, 
that the red light of the Princess Alice had got on 
the port side of the B yw ell Castle, and that it was 
her duty to ease her helm. I  cannot indeed have 
a doubt that the Princess Alice was in the wrong. 
She was in the wrong for not keeping on the port 
side of the B yw ell Castle, having once got there, 
and she was also in the wrong in going at the 
time at full speed; therefore she was doubly 
wrong. Then, if that be so, of course Bhe was still 
more wrong if, instead of easing her starboard 
helm, she kept on that helm, and if she did ease 
it, she waB still more wrong in putting it again to 
starboard if she was on the port side of the 
B yw ell Castle. By her wrong act she put the 
B y well Castle’s captain into an extreme difficulty in 
showing him a green light on his port bow when 
close to him.

The next question is whether the B yw ell Castle, 
being put into that difficulty, did what was 
wrong. I t  is said that she did so in two respects; 
but what is the wrong that the court is bound to 
find she did P Not merely that she did a wrong 
thing, but that she was guilty of a want of that 
care or skill which she ought to have shown under

such difficult circumstances. I  am clearly of 
opinion that, when one ship by her wrongful act 
puts another ship into a position of difficulty of 
this kind, we cannot expect the same amount of 
skill as we should under other circumstances. 
Captains of ships are bound to show such 
skill as persons of their position with ordinary 
nerve ought to show under the circumstances ; but 
any court ought to make the very greatest allowance 
for a captain or pilot suddenly put into suoh difficult 
circumstances ; and the court ought not, in fair
ness and justice to him, to require perfect nerve 
and presence of mind enabling him to do the best 
thing possible. What the pilot did was to give 
the orders to stop the engines and to put the helm 
hard a-port : and the order to stop was carried 
out. He says that he gave the order not only to 
stop, but to reverse. I  agree that, if he had time 
to do it, he ought to have done it. There was some 
dispute as to who did give the order, and it is 
said that if he did give the order it was not 
obeyed; but again we must consider the cir
cumstances. He was not called upon to give the 
order to stop and reverse until the other ship had 
done the wrong thing. Where did she do it? 
She did it close to him. The court below has not 
found that there was any wrong order as to the 
stopping or reversing, though it has found that 
the order to port was wrong. We are, however, 
advised that the order to put the helm hard a-port 
had no practical effect upon the collision. If  that 
be so, of course it follows that the last wrongful 
act of the Princess Alice was done so near to the 
By well Castle that it was impossible by any man
œuvre to avoid the collision. I f  the fact of 
ordering the helm hard a-port had no effect upon 
the collision, it is immaterial whether it was 
given or not. Even if it had an effect and was 
wrong, we have come to the conclusion that the 
captain of the Bywell Castle was suddenly put 
into an extremely difficult position, and assuming 
that a wrong order was given, that it ought not, 
under the circumstances, to be attributed to him 
as a thing done with such want of nerve and skill 
as entitles us to say that by negligence and want 
of skill the Byw ell Castle contributed to the 
accident. Therefore, though agreeing with all the 
other findings as to the Princess Alice, we must 
come to a different opinion as to the last finding, 
the result of which is that we must hold the 
Princess A lice solely to blame.

C o tto n , L.J.—After the very full way in which 
Brett, L,J. has entered into the case it is 
unnecessary for me to say more than that I  have 
come to the same conclusion, but I  wish to add a 
few words. There are in this case two questions 
to consider. First, was the judge of the court 
below right in finding that the Princess Alice was 
in fault? We here are only dealing with the 
evidence which was brought before the judge of 
the court below, who had the benefit of seeing and 
hearing the witnesses. We have not had that 
opportunity of testing the evidence, and that in 
this case is of very considerable importance, 
because a great deal of the argument on behalf of 
the Princess Alice consisted in commenting on 
alleged discrepancies in the evidence of the wit
nesses for the Bywell Castle, and asking us prac
tically to discredit their evidence. In such a case, 
in order to overrule the finding of a judge of the 
court below, we ought to be satisfied that his 
finding cannot upon the evidence be sustained.
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This in the present case I  cannot say, because, on 
the evidence which we have heard, I  should have 
arrived at the same conclusion, as the learned 
judge of the court below. [His Lordship then 
commented on the evidence, and concluded that 
he agreed with what in substance was the 
evidence on behalf of the Byw ell Castle, that the 
Princess Alice going over to the point on the 
north shore had got on the port bow of the 
Byw ell Castle, and that she did alter her 
course by starboarding and hard a-starboard
ing her helm.] On the other point, that the 
Byw ell Castle did not contribute to the acci
dent by hard a-porting before the collision,
I  agree with the view expressed by Brett, 
L J. Our assessors tell us that it could not in 
any way have been contributory to the accident, 
which in their opinion, was then inevitable. Even 
if the colission had not been unavoidable at the 
time when the helm of the Bywell Castle was put 
hard a-port, I  should not have held that vessel 
liable, for in my opinion the sound rule is, that a 
roan in charge of a vessel is not to be held guilty 
of negligence, or as contributing to an accident, 
if in a sudden emergency, caused by the default 
or negligence of another vessel, he does something 
which he might under the circumstances as known 
to him reasonably think proper, although those 
before whom the case comes for adjudication are, 
with a knowledge of all the facts, and with time 
to consider them, able to see that the course which 
he adopted was not in fact the best. In this case, 
though to put the helm of the Bywell Castle 
hard a-port was not in fact the best thing to be 
done, I  cannot hold that to do so was under the 
circumstances an act of negligence on the part of 
those who had charge of that vessel.

J a m e s , L.J. added I  may say that we should 
have arrived at the same decision as to the effect 
of the manœuvre of hard a-porting independently 
of the advice of our assessors. There is, however, 
another more general proposition suggested by 
the counsel for the Princess Alice ns the result of 
the cases decided in the Privy Council (The  
Velocity, L. Hop. 3 P. 0. 44; 21 L. T. Rep. N. S. 
68C ; 3 Mar. Law Cas. O.S. 308; The Esk, 1 Asp. 
Mar. Law Cas. 1 ; L. Rep. 3 P.C. 436 ; 24 L. T. Rep. 
N. S. 167), that the ordinary rules of naviga
tion do not apply in a Binuous river like the 
Thames. I  endeavoured on a previous occasion to 
explain what I  understood was the meaning of 
those cases ; that is, that in a sinuous river the 
position of a ship and the direction of her head 
in the act of rounding a point is not to be taken 
to show that the direction of her head will be the 
same and the consequent position of the ship will 
be the same when the point is rounded.

Solicitors for appellants, owners of Bywell 
Castle, Thomas Cooper and Go.

Solicitors for respondent, owners of Princess 
Alice, Newm an, Stretton, and H illia rd .

[C t . of A p p . 

SITTINGS AT WESTMINSTER.
Reported by P. B. H otchiks and A. H . B ittlestoh, Esqa., 

Barrie ters-at-Law.

Wednesday, Bee. 3, 1879.
(Before B r a m w e l l , B r e t t , and C o tto n , L.JJ.)

H a y to n  v. I r w in .

a p p e a l  pr o m  t h e  c o m m o n  p le a s  d iv is io n . 

Charter-party — Vessel to proceed to port “ or so 
near thereto as she can safely get ”— Custom in 
consistent w ith  charter-party.

A  custom of a port, that charterer is not hound to 
take delivery o f cargo elsewhere than at port of 
destination, cannot be set up in  answer to a  
claim by shipowner on a charter-party, which 
provides that the ship shall proceed to a  certain  
port, or so near thereto as she can safely get, and  
deliver.

Judgment of Grove, J. affirmed.
D e m u r r e r  to  d e f e n c e .

The statement of claim alleged that the plaintiff 
was the managing owner of a vessel called the 
Elizabeth Ostle, and was a partner in the firm of 
Hayton and Simpson of Liverpool; that the de
fendant was a merchant in London; and the 
plaintiff through his said firm chartered the 
Elizabeth Ostle to the defendant for a voyage from 
Japan with a cargo of rice in bags, or such other 
merchandise, being measurement goods, as the 
charterer’s agent might wish. The charter-party 
went on to provide that the vessel, “ being so 
loaded, shall therewith proceed to a safe port in 
the United Kingdom or on the Continent between 
Havre and Hamburg, both ports included, as 
ordered at Queenstown or Falmouth, wiohin 
forty-eight hours after receipt of telegrams or 
letter of advice of arrival, or so near thereto as 
she can safely get, and deliver the same on being 
paid freight at the rate, &c. . . . The cargo to be 
brought to and taken from alongside the ship at 
merchant’s risk and expense.” The statement of 
claim continued as follows :

Paragraph 4.—The Elizabeth , Os tie was loaded by the 
defendant at Japan under the said charter, and was 
ordered to Hamburg.

5. She sailed for Hamburg, but her draught of water 
with the said cargo on board was so great that she oould 
not get np the river to Hamburg. Stade was as near 
thereunto as she oould safely get, and when at Stade the 
plaintiff in accordance with the terms of the said charter 
was willing to deliver the said cargo to the said defendant 
there, or to deliver to him there so much of the said 
cargo as would lighten the ship sufficiently to enable 
her to proceed up the river to Hamburg.

6. The defendant refused to take delivery of the said 
oargo or any part thereof at Stade, and refused to per
form and broke the said charter.

7. The plaintiff, for the purpose of completing the said 
voyage, and earning freight, discharged part of the said 
cargo into lighters at Stade, and the same was delivered 
from the said lighters to the defendant’s agent at Ham
burg. When lightened, the Elizabeth Ostle proceeded 
to Hamburg, and there delivered the remainder of the 
cargo to the defendant’s agent.

8. The lighterage expenses necessarily incurred by the 
plaintiff in consequence of the defendant’s breach of the 
said charter-party amounted to 381. 13s. 5d.

The plaintiff claimed the amount of the lighter
age expenses.

Statement of defence:
Paragraph 5.—By the custom of the port of Hamburg 

the defendant was not bound to take delivery of the 
cargo, or any part of it ,  at Stade, or elsewhere than 
at the port of Hamburg, nor were lighterage expenses in 
curred by the plaintiff for the purpose of lightening hia
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vessel and enabling him to prooeed np the river to 
Hamburg, and there complete the unloading of the cargo, 
in the absence of special agreement recoverable from the 
defendant by the plaintiff.

Demurrer to paragraph 5 of the statement of 
defence, on the ground that it set up a custom 
inconsistent with the charter- party.

Nov. 8, 1879.— French for the plaintiff.—A 
special agreement between parties to a charter- 
party cannot be overridden by a custom of a port 
to which the ship happens to be ordered :

Wigglesworth v. Dallison, 1 Smith’s Leading Cases, 
8th edit. p. 605, and notes thereto ;

Norden Steam-shipping Company v. Dempsey, L.
Rep. 1 C.P. Div. 654;

Robinson v. Mollett, L. Rep. 7, H . of L. 802.
The arrival at Hamburg, so as to give delivery 
there of the whole cargo without lightening being 
impossible, the custom is not applicable. I f  the 
custom could override the agreement, it would not 
apply without an express allegation that such 
custom was known to the plaintiff:

Kirchnerv. Venus, 12 Moore P. C. C. 361.
Wilberforce for the defendant.—There is nothing 

in the customset up inconsistent with the charter- 
party; the facts stated show that the ship had not 
got within the “ ambit of the port,” which is, 
without which she cannot be said to have gone as 
near thereto as she could

Schilizzi v. Derry, 4 E. & B. 873 ; 24 L.J. 193, Q.B.; 
Metcalfe v. Britannia Ironworks Company, L. Rep. 

1 Q.B. Div. 613; 2 Q.B. Div. 423; 3 Asp. Mar. 
Law Cas. 313, 407.

I f  the plaintiff was unable to get up to Hamburg 
without lightening, he was bound to bear the 
expense of such lightening himself:

Hillstrom  v. Oibson and Clark (Scotch Court of 
Session), 21 L. T. Rep. N. S. 302 ; 22 L. T. Rep. 
N. S. 248 ; 3 Mar. Law Cas. O.S. 302, 362.

French in reply.
G e o v e , J.—This demurrer must be allowed. By 

the case as it appears on the face of the pleadings, 
the vessel being loaded is to proceed “ to a safe 
port in the United Kingdom, or on the continent 
between Havre and Hamburg,both ports included, 
as ordered at Queenstown or Falmouth, within 
forty-eight hours after the receipt of telegrams or 
letters of advice of arrival, or so near thereto as 
she can safely get.” I t  is then further provided 
that the cargo is to be brought to, and taken from, 
alongside the Bhip at the merchant’s risk and 
expense. The statement of claim avers that the 
ship’s draught of water was too great to allow of 
her getting up the river higher than Stade, and 
that sbe could not therefore reach Hamburg. 
The plaintiff then took the other alternative; he 
got as near to Hamburg as he could, that is, he 
went to Stade, and then offered to deliver the 
cargo to the defendant, or at least as much of it 
as would lighten his ship sufficiently to enable 
him to proceed up the river to Hamburg. If the 
plaintiff had refused to deliver his cargo or any 
part of it until such time as he could deliver the 
whole at Hamburg, knowing that it was impossible 
to reach that place at all so long as he drew so 
much water, such a course would have been un
reasonable. The plaintiff, however, got as near 
to Hamburg as he could safely get with his full 
cargo on board, and then offered to deliver the 
whole or part of his cargo. The statement of 
claim alleges a refusal by the defendant to allow 
the ship to be lightened at Stade, but that in 
spite of the refusal part of the cargo was, in order

to save freight, put into lighters and carried up 
to Hamburg, being followed by the rest in the 
lightened ship, where the whole waB delivered to 
defendant’s agent. The defendant contends that 
he was not bound to accept any part of the cargo 
at any other place than Hamburg, and that is 
equivalent to saying that the custom of the port 
of Hamburg overrides the express agreement in 
the charter-party, or, in other words, the defendant 
argues that the plaintiff was bound to deliver at 
Hamburg whether he could reach that place or 
not. If that plea contained in the 5th paragraph 
of the defence were allowed to remain, I  should 
be deciding that the custom of the port of Ham
burg could override the agreement made between 
the parties. I  confess I  was at the time impressed 
by Mr. Wilberforce’s remarks on H ills trom  v. 
Oibson (ubi sup.), but on examination that case 
will be found not to effect the present. I  think 
the demurrer must be allowed, with liberty to the 
defendant to amend repayment of costs, and the 
question of lighterage expenses can be settled at 
the trial.

The defendant appealed.
Dec. 3, 1879.— Wilberforce, for the defendant, 

argued as below.
French, for the plaintiff, was not called upon.
B e a m w e l l , L.J.—This is a case in which a 

demurrer is useful, as it raises the question in 
dispute between the parties in a way which may 
save expense. I  am of opinion that the judgment 
is right, and ought to be affirmed.

B e e t t  and C o tto n , L.JJ. concurred.
Judgment affirmed.

Solicitors for thb plaintiff, P rio r, Brigg, Church, 
and Adams, for J. B . Wilson, Liverpool.

Solicitor for the defendant, J. M 'D ia rm id .

Nov. 20, 21, and Dec. 18,1879.
(Before B e a m w e l l , B e e t t , and C o tto n , L JJ.)

E. P e l l a s  a n d  Co. v. T h e  N e p t u n e  M a e in e  
I n s u e a n c e  C o m p a n y .

M a rin e  insurance— Money owing to underwriters 
by assured— Defence in  action by assignee o f the 
policy—31 & 32 Fief. c. 86.

I n  an action by an  assignee of a. m arine policy 
against the underwriters, the defendants are not 
entitled under 31 &  32 Fief. c. 86, s. 1, to set up 
a  counter-claim fo r  money owing to them by the 
assignor at the time of the assignment, but in  
respect of matters not arising out of the policy.

The policies o f M arin e  Assurance Act 1868 (31 A  
32 Fief. c. 86), which enables assignees of m arine  
policies to sue thereon in  their ovm names, pro
vides that •' the defendant in  any action shall be 
entitled to make any defence which ha would 
have been entitled to make i f  the said action had 
been brought in  the name o f the person by whom, 
or on whose account, the policy had been 
affected.”

H e ld , in  an action by the assignees o f a  policy, 
that the underwriters were not entitled, under 
this provision, to set off a debt due to thtm  from  
the person by whom the policy had been effected, 
the action being one fo r  unliquidated damages in  
which a set-off could not be pleaded before the 
Judicature Acts, and those Acts not m aking a
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set-off or counter-claim a  defence w ith in  the 
Policies of M arin e  Assurance Act 1868.

Judgment o f the Common Pleas Division (Denman 
and Lopes, JJ.) reversed.

T h is  was an action upon a policy of marine 
insurance, tried before Lord Coleridge, C.J. 
at the Guildhall. The plaintiffs were merchants 
in London, and the defendants were an insurance 
company carrying on business at West Hartlepool, 
in the county of Durham,

On the 7th April 1876, Anthony Harris and Co., 
of Newcastle, effected a policy of insurance (in the 
usual form) for 3001. on a cargo of coals (and cash 
advances) shipped on board the ship Toivatar, for 
a voyage from the Tyne to Genoa. The defen
dants became insurers to Harris and Co. for 3001. 
Harris and Co. were at the time of the making of 
the policy, and thence up to the date of the agree
ments hereinafter mentioned, interested in the 
coals and cash to the amount of all the moneys 
by them insured thereon, and the policy was made 
on their account, and for their use and benefit.

On the 22nd May 1876 the policy was assigned 
by Harris and Co. to M. L. Questa, of Genoa; on 
the 30th of the same month it was assigned by 
Questa to Pastorini and Co., of Genoa, and on the 
10th May 1877 it was assigned by Pastorini and 
Co., to the plaintiffs, by virtue of which assign
ments all the right, title, and interest in the 
policy passed to the plaintiffs. The coals were 
duly shipped on board the Toivatar in the Tyne, 
to be carried to Genoa. The Toivatar during her 
voyage met with disasters, and did not reach her 
port of discharge until March 1877. A notice of 
abandonment was given on the 12th May 1877, 
and was ultimately accepted by the defendants. 
Between the 1st Jan. and the 1st Feb. 1877 
Harris and Co. became indebted to the defen
dants in the sum of 401. for premiums on 
policies other than that sued on in this action. 
The defendants had no notice that the policy 
had been assigned by Harris and Co. until after 
the debt of 401. had been contracted. Harris and 
Co. filed a petition for liquidation on the 15th Feb. 
1877. The writ of summons was issued on the 
24th Aug. 1877. The defendants, against the 
claim to recover 3001. for a total loss, by way of 
set-off pleaded that “ at and previous to the date 
of the writ, and at the time when the loss in the 
statement of claim mentioned arose, Harris and 
Co. were, and they still are, indebted to the defen
dants in the amount of 401. 4d. in respect of 
moneys due by Harris and Co. to the defendants 
for premiums on policies other than the policy in 
the statement of claim mentioned, effected by 
Harris and Co. with the defendants, and the defen
dants claimed to set-off that sum against an equal 
amount of the plaintiffs’ claim, paying the balance 
into court. The only question in dispute, there
fore, was whether the defendants were entitled to 
deduct the above-mentioned sum of 401. odd from 
the 300Z. payable by them in respect of the total 
loss. Lord Coleridge decided against the plain
tiffs on this question, and directed the jury to find 
a verdict for the defendants.

A rule for a new trial was subsequently obtained 
in the Common Pleas Division by the plaintiffs, 
on the ground of misdirection of the learned 
judge in holding that the set-off could be main
tained against the present plaintiffs; but, after 
argument, the rule was discharged (4 Asp. Mar. 
Law Cas. 136; 40 L. T. Pep. N. S. 428).

The plaintiffs now appealed from the judgment 
of the Common Pleas Division, discharging the

M urphy , Q.C. and 11. E .  Webster, Q.C. for the 
plaintiffs.—It  is admitted that, if the words of the 
31 & 32 Yict. c. 86 are to be read in their 
extreme litoral sense, then the judgment of the 
Common Pleas Division is right, and the plain
tiffs are wrong. By that Act, '"Whenever a 
jolicy of insurance on any ship, or on any goods 
in any ship, or on any freight, has been assigned, 
so as to pass the beneficial interest in such policy 
to any person entitled to the property thereby 
insured, the assignee of such policy shall be 
entitled to sue thereon in his own name; and the 
defendant in any action shall be entitled to make 
any defence which be would bave been entitled to 
make if the said action had been brought in the 
name of the person by whom and for whose 
account the policy sued on was effected.” This 
is an action for unliquidated damages, and before 
the Judicature Acts there could be no set-off in 
such an action. Supposing this had been a suit 
in equity before the passing of the Policies of 
Marine Assurance Act 1868, would the defendants 
have been allowed to set off this sum ? [ B r a m - 
w e l l , L.J. referred to Higgs v. N orthern  Assam Tea 
Company, L. Hep. 4 Ex. 387; 21 L. T. Rep. N. S. 
33.) The intention of the Act, it is submitted, is 
to give the defendants the benefit of all the 
defences arising upon the policy itself, such as 
concealment, &c., but not to burthen an assignee 
with the private debt of his assignor. This is not 
an action under sub-sect. 6 of sect. 25 of the 
Judicature Act 1873, because under that section 
an assignee must have given notice of the assign
ment before he can sue in his own name. This is 
an action under the Policies of Marine Assurance 
Act 1868. The defendants must be taken to have 
agreed that no defence such as this now relied 
upon should be set up, having issued an instru
ment which is legally assignable. The general 
rule that an assignee of a chose in  action takes 
subject to the equities attaching thereto must 
be qualified in some cases. I t  is submitted that 
Lord Coleridge should have given judgment for 
the plaintiff, and that this court, having all the 
materials before them, should do so now. They 
cited

Pickard v. Sears, 6 Ad. & E. 469 ; . . .
Re Agra and Musterman's Bank; Ex parte Asiatic 

Banking Corporation, L. T. Rep. 2 Ch. 391, 397, 
per Lord Cairns; 16 L. T. Rep. N. S. 162 ;

Re Blakely Ordnance Company, Ex parte NewZealand 
Banking Corporation, L. Rep. 3 Ch. 154; 18 L. T.
Rep. N. S. 122 ;

Be Mattosv. Saunders, L. Rep. 7 C. P. 570; 27 L.T. 
Rep. N. S. 120 ;

Judicature Act 1875, Order X IX ., rule 3.
[ B r a m w e l l , L .  J .  referred to the statutes of 
set-off, 2 Geo. 2, c. 22, s. 13, and 8 Geo. 2, c. 24,
s. 5.]

A. L . Sm ith and Chalmers for the defendants.-— 
Two objections have been taken to this set-on. 
First, it is said that it is only available against 
Harris, and that this section is not brought by him. 
Secondly, that this is an aotion for an unliquidated 
sum, in which no set-off is allowable. The first 
objection is disposed of by 31 & 32 Viet. c. 86. 
Further, the defendants had no notice of the 
assignment here, and they are, therefore, entitled 
to deal with this claim as if it was a claim by the 
assured (Cavendish v. Leaves, 24 Beav. 163). As to
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the second, it is admitted that before the Judicature 
Acts a set-off could only take place between 
liquidated sums; bub by Order XIX ., rule 3, 
a defendant may now set off or counter-claim 
against either liquidated or unliquidated claims. 
Consequently, a liquidated debt may now be 
pleaded as an answer to an unliquidated claim.
A. counter-claim is not necessary, unless the 
defendant’s claim is also unliquidated, or unless he 
seeks to recover something from the plaintiff, and 
not simply to use his claim as a defence to that of 
the plaintiff’s.

M urphy, Q.C. did not reply.
C ur. adv. vult.

Dec. 18.—B r a m w e l l , L.J.—We are of opinion 
that the appeal must be allowed. The plaintiffs 
are the assignees of a policy of marine insurance, 
and they have brought an action on it against the 
defendants, who have pleaded a set-off founded upon 
a debt due to them from the original assured. The 
question is whether this is any defence in point of 
law, and we are of opinion that it is not. The 
defendants rely upon the last clause of sect. 1 of 
31 & 32 Viet, c. 86, and their defence is based upon 
the words, “ and the defendant in any action 
shall be entitled to make any defence which he 
would have been entitled to make if the said 
action had been brought in the name of the person 
by whom or for whose account the policy was 
effected.” This is a statute relating to procedure 
only : and I  do not think that such words as I  
have read can make any difference as to the rights 
of the parties in an Act of Parliament relating 
to procedure. Without the aid of the statute the 
assignee might have sued at law in the name of 
the assured, and in a court of equity in his own 
name. The statute was passed because the 
Legislature wished to give the assignee a more 
convenient remedy, and intended that he should 
be in the same position as if he had sued in a 
court of equity; no alteration in the rights of 
the parties was contemplated, and in equity I  
have high authority for saying that such a 
set-off as this would be no defence. The assignee 
would be allowed to sue in a court of equity 
in his own name, because there was a techni
cal objection to his suing in his own name 
in a court of law, but in equity the underwriter 
would not be permitted to set up any defence 
which he could not plead in a court of law. At 
the time this Act (31 & 32 Viet. c. 86) passed, 
this set-off would have been no defence either at 
law or in equity.

I t  has been argued that by Buies of the 
Supreme Court 1875, Order XIX., r. 3, the 
set-off is admissible as a defence on the ground 
that that rule is to be read together with 
31 & 32 Viet. c. 86, s. 1. The House of Lords 
have decided that a general statute may repeal a 
particular statute; nevertheless I  do not think 
that this rule alters 31 & 32 Viet. c. 86, which did 
not allow such an answer as this. The rule does 
not authorise a “ defence ” within the meaning of 
31 &  32 Viot. c. 86. I t  is true that it speaks of 
“ set-off” and “ counter-claim,” but these are 
different remedies from “ set-off” under the 
statutes, 2 Geo. 2 c. 22, s. 13, and 8 Geo. 2 c. 24, 
8- 5. Under those statutes set-off never gave the 
defendant a judgment for any amount; he never 
could recover anything from the plaintiff. The 
former plea of set-off merely alleged that the

[ C h a n . D i y .

plaintiff's claim did not overtop the defence. But 
the argument for the defendants was that what
ever was a defence to a liquidated claim has been 
made by Order XIX ., r. 3, a defence to an 
unliquidated claim. I  cannot assent to that 
argument. According to it, if A. sues B. for 
damages for breaking his leg, B. may set up 
as a “ defence ” a claim against A. as the acceptor 
of a bill of exchange; is it possible to say that 
that can be deemed a “ defence P” The rule does 
not authorise such an answer as this, and I  am 
confirmed in this opinion by its concluding words, 
which allow a court or judge to refuse the defen
dant permission to avail himself of it. I t  is hardly 
to be supposed that this provision can refer to a 
defendant’s right to defend himself. The orders 
and rules under the Supreme Court of Judicature 
Acts 1873, 1875, are matters of procedure, and 
are not intended to alter the law or the rights of 
the parties. If  before those statutes the plaintiffs 
would have been entitled to maintain the action 
for the full amount from which the defendants 
seek to deduct 401., the plaintiffs can maintain it 
now.

B r e t t  and C o tto n , L.JJ. concurred.
Appeal allowed.

Solicitors for plaintiffs, Lowless and Go.
Solicitors for defendants, Shum, Grossman, 

and P ritchard , for T urnbu ll and T illy , West 
Hartlepool.

HIGH COURT OF JUSTICE.

CHANCERY DIVISION.
Reported by W . Co w ell  D a v ie s , Esq.,Barrister-at-Law.

F rid a y , Jan. 23, 1880.
(Before B ac o n , V.C.)

M cS t e p h e n s  a n d  C o. v . C a r n e g ie  a n d  o t h e r s .

Practice— Service out o f the jurisd iction— Contract 
— Rules of Court 1875, Order X I . ,  r. 1.

I n  an  action by a first mortgagee o f a  B ritish  ship 
and her fre ight against a second mortgagee, the 
mortgagor and puisne incumbrancers claim ing  
an  account, the p la in tiff, the firs t mortgagee, dis
covered part of the mortgaged property in  the 
hands o f I i .  and Go., a  firm  o f Antwerp_ mer
chants, who claimed to re ta in  it  as against a  
debt due to them from  the second mortgagee. 
The p la in tiff thereupon obtained an  order fo r  
leave to amend by adding R . and Go. as defen
dants, and fo r  leave to serve them w ith  notice of 
the w rit. On motion by defendants to discharge 
this order,

Held, that the court had jurisdiction  to make the 
order fo r  service of notice of the w rit on R . and  
Go. under Order X I . ,  r. 1, on the ground that the 
contract in  respect of which the action teas brought 
was an  English contract.

T h is  was a motion on behalf of some of the de
fendants Messrs. Buys and Co., a firm of mer
chants at Antwerp, to discharge an order made at 
chambers directing service upon them at Antwerp 
of notice of a writ of summons in the above 
action.

The plaintiffs were the first mortgagees of a 
British ship the In d ia , and her freight, by virtue 
of a mortgage executed by both parties in London.
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The several defendants were—the second mort
gagee of the ship and freight; his trustee in 
liquidation; the master of the ship ; the trustee in 
bankruptcy of the mortgagor; the owners of the 
ship, Messrs. Baldwin; Law, Surtees, and Co., 
who claimed a charge on the freight for advances 
under a letter subsequent in date to the plaintiff’s 
mortgage; and Buys and Co. (the moving de
fendants), the holders of the freight, who also 
claimed to retain the freight as against a debt 
due to them from the second mortgagee.

The plaintiff’s mortgagee was executed in January 
or February 1877, and the defendant Carnegie’s 
second mortgage in March following. In June 
1877 the In d ia  arrived at Antwerp from the 
Mediterranean, and proceedings were commenced 
at Antwerp in the name of Wetherell, the master, 
under which a sum of 30,000 francs as freight was 
ordered to be paid, according to the plaintiff’s 
contention, to Wetherell, as representing the 
owner Baldwin, but according to the contention 
of the defendant Carnegie, to Ruys & Co. as 
agents for him, as assignee of the freight. The 
fund eventually found its way into the hands of 
Messrs. Ruys & Co. The In d ia  afterwards came 
on from Antwerp to London, where she was sold, 
in pursuance of an order of the Admiralty Division, 
for the purpose of paying the wages of the crew 
and the wages and disbursements of the master. 
The plaintiff’s claim was for an account of what 
was due to them on their mortgage, an account 
of what was due to them for wages of the crew of 
the In d ia , and for expenses in taking charge of 
her down to the time of her sale, and for costs in 
the Admiralty action, a declaration that they were 
entitled to payment out of the freight, and for a 
receiver thereof, and an injunction to restrain the 
defendants from dealing with the same.

An order had been obtained in Chambers for 
leave to amend by making Buys & Co. parties, and 
for leave to serve upon them notice in lieu of 
service of the writ of summons. The statement of 
claim as amended alleged that Ruys & Co. claimed 
to retain the freight against a debt due to them by 
Carnegie.

Everitt, for the motion.—These defendants are 
foreigners out of the jurisdiction, and the subject- 
matter of the action as against them is not situate 
within the jurisdiction. The case is not within 
any one of the alternatives mentioned in Order 
XL, r .l. The court has therefore no jurisdiction, 
and the plaintiff, if he sues Ruys & Co., must 
sue them in the foreign court:

Schibsby v. Westemholz, L. Rep. 6 Q. B. 155;
Cress-well v. Parker, 40 L. T. Rep. N. S. 599 ; L. Rep. 

I I  Ch. Div. 601;
Tottenham v. Berry, L. Rep. 12 Ch. Div. 797.

H . Burton Buckley, for the plaintiffs.—The main 
causes of action arose within the jurisdiction, and 
the relief claimed against Ruys and Co. is merely 
subsidiary, so that the fact of the cause of action 
against them having arisen out of the jurisdiction 
is immaterial. The plaintiff’s proceedings are 
perfectly regular; notice of the writ must be 
served, not the writ, and there is nothing to pre
vent the issue of a writ against the foreigners :

Westman v. Aktiebolaget Ekmane, S[C., L. Rep. 1 Ex 
Div. 237.

That is a common law case, but the same rules 
apply in the Chancery Division.

Padley v. Camphausen, L. Rep. 10 Ch. Div. 550;

In Tottenham v. Barry (supra) and Cresswell v.
Parker (supra),

The defendants were resident in Ireland and Scot
land respectively, and Scotland and Ireland are 
irovided for in other ways, therefore this court 
iad no jurisdiction These decisions are not autho
rities for the present case.

E veritt in reply.
B aco n , V.C.—I  cannot aocede to this applica

tion. I  am of opinion the court has full jurisdic
tion under Order XI., r. 1, to make the order the 
defendants now seek to set aside, for the contract 
upon whioh the claim is based is an English con
tract. The case presents itself to me thus. A 
first mortgagee claiming against the mortgagor 
and puisne incumbrancers finds part of the pro
perty' in the hands of a firm of Antwerp mer
chants, who make some claim to it, because the 
second mortgagee owes the money; the first 
mortgagee’s right, which is paramount to that 
claim, is the right interfered with so that it cannot 
matter where the contract between the second 
mortgagee and Ruys and Co. was entered into. 
The order for service of notice of the writ of 
summons on these defendants is perfectly right, 
and the motion must therefore be refused, with 
costs.

Solicitors: Lyne and H o lm an ; W . W. Wynne.

QUEEN’S BENCH DIVISION.
Reported by M. W. M cK kllar, Esq., Barrister-at-Law.

Nov. 23 and Dec. 20, 1879.
(Before L u s h , J.)

C rooks a n d  Co. v. A l l a n  a n d  a n o t h e e .

General average loss— D uty o f shipowner—Exem p
tion fro m  damages capable o f being covered by 
insurance.

The plaintiffs’ goods, shipped in  a  steamer o f the 
defendants to be carried further by ra ilw ay , were 
injured by water used to extinguish a fire  on 
board. The defendants refused to give any 
assistance to the p laintiffs to get an average state
ment made out or to recover contribution, on the 
ground that the ship was not liable to contribu
tion by reason o f a  clause in  the b ill o f lading 
to the effect that the shipowner and ra ilw ay  com
pany were not to be Liable fo r  any damage to 
any goods which was capable of being covered by 
insurance.

Held, by Lush, J., upon further consideration, that 
this clause had reference to and qualified the 
defendants’ liab ility  as carriers only, and did not 
preclude contribution to general average; also 
that the plaintiffs’ loss by the defendants re
fu sa l was recoverable in  this action.

This was an action tried before Lush, J. at the 
last Liverpool Summer Assizes, and was argued 
afterwards upon further consideration.

Herschell, Q.C. and / .  0 . Matthew  for the 
plaintiffs.

O. Russell, Q.C. and French for the defendants. 
The facts and arguments are sufficiently stated 

in the judgment. Cur. adv. vult.
Dec. 20.—L d s h , J.—The plaintiffs are the 

shippers of goods on board the Sardinian, a 
steamer belonging to the defendant company, for 
conveyance from Liverpool to Montreal. In the
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course of the voyage a fire broke out in the hold, 
which made it necessary to scuttle the ship in 
order to protect the whole from destruction, the 
water materially damaged the plaintiffs goods, 
and occasioned a general average loss. The ship 
returned to Liverpool, the cargo was discharged, 
and handed over by the defendants to the Liver
pool Salvage Association to be distributed and 
disposed of as might be most for the benefit of 
the parties concerned.

The complaint against the defendants is that 
they refused to give any assistance to enable 
either the association or the underwriters, or 
the persons whose goods were so damaged, 
to get an average statement made out or to 
take any steps to enable the plaintiffs to recover 
contribution. They delivered up the cargo with
out taking the usual security from any of the 
owners of cargo, and the plaintiffs were not only 
without the benefit of such security, but without 
the means of ascertaining in what proportions 
the several oargo owners were liable to contribute 
or even who, besides the defendants, were the 
contributing parties. The defendants’ reason for 
adopting so unusual a course avowedly was 
because they considered the ship not liable to 
contribution, and they based their claim to 
immunity from general average on a clause in the 
bill of lading. By this instrument the defen
dants undertake to deliver the goods at the port 
of Montreal (unless prevented by certain specified 
perils) unto the Grand Trunk Bailway, by them 
to bo forwarded, “ upon the conditions before and 
after expressed,” thence per railway to the station 
nearest to Toronto, and at the said station de
livered to the consignees at a through tonnage 
froight. Then follow a number of minute stipula
tions and exemptions, amongst which is the 
following: “ The shipowner or railway company 
are not to be liable for any damage to any goods 
which is capable of being covered by insurance, 
nor for any claim, notice of which is not given 
before the removal of the goods, nor in any case 
for more than the invoice or declared value of the 
goods whichever shall be the least.’ The 
case is, in my opinion, not distinguishable from 
Schmidt v. The Royal M a il Steamship Com
pany (a) (45 L. J. 641 Q.B.). Although the words

(a) QUEEN’S BENCH DIVISION.
May 12,1876.

(Before B l a c k b u r n  and L u s h , JJ.)
Sc h m id t  v . T h e  K o y a l  M a i l  St e a m s h ip  Co m p a n y . 
Sp e c ia l  case .

1 The plaintiff is a merchant carrying on business in 
London, Paris, and San Francisco, underthe firms Henry 
Schmidt and Co., and Schmidt, Greenebaum, and Co.

2. The defendants were and are the owners of the
British steamship Nile. .

3. On or about Dec. 1874 the plaintiff delivered to 
the defendants a case of goods markod, &c., to be 
carried and conveyed via Colon (Aspinwall) and Panama 
to San Francisco, upon the terms of a b ill of lading, of 
which the following is a copy:

•* Shipped in good order and well conditioned by H. 
Ceske in and upon the steamship Alice, whereof Mabb is 
master for the present voyage, or whoever else may go as 
master in the said ship, and now lying in ihe port of 
Havre, and bound for Southampton. Six cases goods 
being marked and numbered as per margin, the said 
goods to be transhipped or landed and reshippsd on 
board the Royal Mail steam-packet appointed to sail for 
the West Indies on the 17th day of Dec. 1874, and failing 
shipment by her then by any subsequent steamer in 
which there is Bpace, for the West Indies, to be carried

“  fire  and the consequences thereof, which are 
the words re lied on in  tha t case, are here found in  
the previous enumeration of perils , the words in

and conveyed to Colon (Aspinwall) and Panama to San 
Francisco, that is to say, by arrangement between the 
Royal Mail Steam Packet Company and Pacific Mail 
Steamship Company, to he carried to Colon (Aspmwall) 
by the packets of the said Royal Mail Steam Packet 
Company from Colon (Aspinwall) to Panama by the sa d 
Panama Railroad Company, and thence to the port ot 
destination by the Pacific Mail Steamship Company, with 
leave to tow and assist vessels in distress, to sail with or 
without pilots ,to tranship from one to another of the packets 
of the SteamPacket Company, andtohghterfrom i 
to stoamer, and from steamer to shore, and to load at port 
or ports, and to be delivered in suoh good order and con
dition as aforesaid (the act of God, enemies, pirates 
robbers, and thieves by land or at sea, privateers, letters 
of marque, or reprisals, rising of passengers, restraint of 
princes, governments, rulers, and people, to ’hnlk 
ratry, collisions at sea or in port, fire on board, m hulk, 
or craft, on wharf, in  warehouses or cars, or on shore, 
lighterage in the bay of Panama, a ll accidents, loss and 
damage from machinery, boilers, and steam, or from acci
dents or perils of the seas, or of land or rivers, or o_ 
sail or steam navigation, of whatever nature or kind 
soever, or from any act, neglect, or default whatsoever 
of the pilot, master, or marines, in navigation being ex
cepted), the parties hereto being in no way liable tor any 
consequences of the causes above excepted at nan bran- 
cisco under Messrs. C. Schmidt, Greenebaum and Co., or 
his or their assigns. Freight at the rate stated in margin. 
A ll responsibility on the part of the above-mentioned 
companies is to cease on the happening of any or tne 
above excepted contingencies, or on the delivery of the 
above-mentioned packets at the ship s tackles at the 
port of San Francisco ; and freight and primage is to be 
considered as earned ship lost or not lost.’ L a Ho res t of 
the b ill of lading set out is not material to the points 
decided.]

4. The Nile sailed for Colon with a general cargo, in
cluding the said goods. In  thecourse of the voyage, and 
while the said goods were so on board the Nile, a fire 
accidentally broke out in the vessel’s hold, and in order 
to extinguish i t  a large quantity of water was thrown 
down or pumped into the hold by the defendant s ser
vants, and some of the defendant’s said goods were 
damaged by the water. None of the plaintiff s goods 
were on fire. . , ,

5. By the means aforesaid the fire was extinguished
and the Nile completed her voyage, and the said goods 
were subsequently delivered to the plaintiff at San 
Francisco. . ,, .,

6. The value of the Nile at termination of the said 
voyage was 60,0001. and upwards. _ The plaintiff con
tends that the steps taken to extinguish the fire as m 
paragraph 4 mentioned were taken for the preservation 
of the vessel her cargo and freight and the whole ad
venture and gave rise to a claim for general average, 
and that the plaintiff is entitled to contribution m general 
averages from the defendants as owners of the Nile to 
the damage so occasioned to his said goods.

The defendants contend that the above steps do not 
give rise to any claim on the part of the plaintiffs to 
general average as against the defendants ; and that, 
according to the true construction of the said b ill of 
lading and the 503rd section of the Merchant Shipping 
Act 1854, (I), the defendants are protected from and are 
not liable to make any such contribution.

The court is to have power to draw any inference of 
fact that a jury could draw.

Cohen, Q.C. (J. C. Mathew with him).
Butt, Q.C. (Day, Q.C., and Sutton with him).
B l a c k b u r n , J.—The position of the parties is a very 

simple one. The defendants have carried goods belonging 
to the plaintiff under a b ill of lading, and the goods have 
been injured during the voyage in the way described in 
the case. Now centuries before the bills of lading or 
policies of insurance was invented, the rule was in exis
tence that where some goods are sacrificed for the general 
benefit, the loss was not to be borne by the owner of 
those goods alone, but the loss incurred for the sake of 
all shall be made good by the contribution of all. Here
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question must, like those, be construed to have 
reference to and to qualify their liability as 
carriers. I  adopt the words which I  used in that 
case, and repeat that “ the office of the bill of 
lading is to provide for the rights and liabilities of 
the parties in reference to the contract to carry, 
and is not concerned with liabilities to contribution 
in general average,” and unless the contrary 
appears the words used must be so construed. 
Ihe argument receives additional force in the 
present case from the fact that in the clause in 
question, the carriage on board the ship, and the 
carriage by railway are linked together. Goods 
may be damaged in their transit in ship or on the 
railway, but general average contribution can only 
arise in respect of damage on ship.

It  was stated by tbe counsel for the defendants in 
the course of the argument that these words were 
introduced in order to get over the case just referred 
to, and to relieve the shipowner from general con
tribution. I f  the words fairly bore that construc
tion, another and a more Berious question would 
have arisen, a question which might equally have 
arisen if the claim was one strictly within the 
meaning of this clause. The long list of excepted 
perils and the much longer list of exemptions and 
qualifications of which the clause in question is 
one, and which seem designed to exonerate the 
shipowners from all liability as carriers, and to 
reduce them substantially to the condition of irre
sponsible bailees, are printed in type so minute, 
though clear, as not only not to attract attention 
to any of the details, but to be only readable by 
persons of good eyesight. The clause in question 
comes in about the middle of thirty closely-packed 
small-type lines without a break sufficient to 
attract notice. If  a shipowner wishes to introduce
the defendants have oarried the goods and the loss has 
been sustained. But then by the b ill of lading they 
have extended the exceptions of matters for which they 
shall not be liable to fire and its oonsequenoes. That is 
they say our obligation on the contraot to deliver these’ 
goods is subject to these exceptions enumerated. I  am 
perfectly certain on the true construction of the b ill of 
lading that this is the meaning, namely, that their con
tract as common carriers is subjeot to the specified 
exceptions, and it  is not that their liab ility  to contribu
tion in general average as owners of the ship is to be 
taken away. Another point has been raised under the 
503rd section of the Merchant Shipping Act. I  think the 
answer to i t  is exactly the same. The matter on account 
of which the shipowner is to be excused from his obliga
tion to deliver is these things happening, but there is no 
intention to say if  the whole of the adventure be im
perilled at sea and the danger be from fire, that when 
under such oircumstances a sacrifice of a certain part of 
the cargo is properly made to save the rest of the ship, 
that loss is to be borne by the one only. We decided the 
very point in Aspinwall v. The Merchant Shipping Com
pany (not reported) on Tuesday last, and rightly, as I  have 
no doubt, and I  decide i t  again. X w ill only say further 
than I  said there, that a w ilfu l sacrifice, as in this case, is 
equally the same as if  the I obs had occurred in any other 
less direot manner.

L u s h , J.—I  am of the same opinion. The office of 
the b ill of lading is to provide for the rights and liabili
ties of the parties in reference to the contract to carry, 
and is not concerned w ith liabilities to contribution in 
general average where a loss has been occasioned by a 
sacrifice properly made for the general benefit.

Judgment for the plaintiff.
Solicitors for the plaintiff, Waltons, Bubb, and Walton,
Solicitors for the defendant, Wilson, Bristow, and 

Carpmael.
[This point seems never to have been raised in the 

United States, there being no traoe of i t  in  the text 
books or reports.—Ed .]

into his bill of lading so novel a clause as one 
exempting him from general average contri
bution—a clause which not only deprives 
the shipper of an ancient and well-under
stood right, but which might avoid his 
policy, and deprive him also of recourse 
to the underwriter—he ought not only to make 
it clear in words, but also to make it conspicuous 
by inserting in it such type and such a part of the 
document as that a person of ordinary capacity 
and care could nob fail to see it. A bill of lading 
is not the contract, but only the evidence of the 
contract, and it does not follow that a person who 
accepts the bill of lading which the shipowner 
hands him, necessarily, and without regard to cir
cumstances, binds himself to abide by all its 
stipulations. If a shipper of goods is not aware 
when he ships them or is nob informed in the 
course of the shipment that the bill of lading 
which will be tendered to him will contain such a 
clause, he has a right to Buppose that his goods are 
received on the usual terms, and to require a bill 
of lading which shall express those terms. Not
withstanding the concluding sentence of these 
small-typed thirty lines, which says, “ In accept
ing this bill of lading the shipper or other agent 
of the owner of the property carried expressly ac
cepts and agrees to all the stipulations, exceptions, 
and conditions, whether written or printed,” I  
should have thought it right, if the stipulation in 
question bore the meaning contended for, to give 
the plaintiff an opportunity of supplying, by means 
of an official inquiry, information as to the circum
stances under which the goods were shipped and 
the bill of lading was taken, and whether the 
special clauses of this remarkable document were 
brought to their notice or were read by them 
before they accepted it. I t  is necessary in the 
present case to ascertain these facts, because the 
clause has nob the meaning which the defendants 
ascribe to it, and the only question is the liability 
of the ship to contribute.

The next question is whether a shipowner is 
bound to exercise the power he is invested with 
when a general average loss has arisen, and to 
afford the means in his power for adjusting the 
average claims and liabilities, and secure their pay
ment to the parties entitled. I t  seems strange that 
such a point has not been formally decided in this 
country. It  has been decided in America in favour 
of the shipper, (a) I  am not aware that it has ever 
been judicially questioned here, and I  cau only 
account for the absence of direct authority by 
supposing that the universal practice has been 
accepted as proof of the obligation. I t  is clear 
that the shipowner has a lien for general average 
on the whole of tbe cargo liable to contribution, 
and can require, before he parts with it, security 
for its due payment. In early times the master, 
when he had jettisoned part of the cargo to save 
the whole adventure, took and rendered contribu
tion in kind. The ordinary course now is, and 
has been for a very long time, for the shipowner 
to require, before he delivers the cargo, an average 
bond or agreement for the payment of what shall 
be found due from each shipper for his proportion 
of the loss. He is the only person who has the 
power to require this security.

(a) See Parsons on Shipping, vol. i. pp. 475,477 ; Gillett 
v. Bllis, 11 Illinois Rep. 599, 582; Dupont du Nemours 
v. Tance, 19 Howard’s Rep. 162.—Ed .



MARITIME LAW CASES._________________  21'
Q .B . D iv . ]  F or wood  v. N o r t h  W a le s  M u t u a l  M a r in e  I n s u r a n c e  C o m p a n y . [Q -B . D i v .

The right to detain for average contribution is 
derived from the civil law, which also imposes on 
the master of the ship the duty of having the 
contribution settled, and of collecting the amount, 
and the usage has always been substantially in 
accordance with this law, and has become part of 
the common law of the land.

I  am therefore of opinion, first that the bill 
of lading does not exempt the shipowner from 
contribution to a general average loss, and 
secondly that he is liable to this action for not 
having taken the necessary steps for procuring 
an adjustment of the general average and securing 
its payment. This is all which I  am required to 
decide, and my judgment will therefore be entered 
for the plaintiffs, with costs.

Judgment fo r  plaintiffs.
Solicitors for plaintiffs, Waltons, Bubb, and 

Walton.
Solicitors for defendants, Gregory, Rowcliffe, 

and Oo., for H i l l  and Dickinson, Liverpool.

Saturday, Dec. 20, 1879.
(Before L u s h , J.)

F orw ood  v. N o r t h  W a le s  M u t u a l  M a r in e  
I n s u r a n c e  C o m p a n y .

M arine  insurance— Constructive total loss—Ab
solute damage caused by perils insured against. 

A shipowner claimed against the insurance com
pany, of which he was a member, upon a policy 
o f insurance incorporating the bye-laws o f the 
company. A  constructive total loss o f the ship 
was admitted, but the defendants disputed the 
claim on the strength of a  bye-law which provided 
that, in  the event o f any ship being stranded or 
damaged and not taken into a  place of safety, it  
should be law fu l fo r  the directors of the company 
to use every possible means in  their power to 
procure the safety o f the said ship, the owner 
bearing his proportion o f the expense incurred; 
and that no acts of the company or its agents 
under or in  pursuance of the power thereby 
reserved to the company, shall be deemed or taken 
to be an acceptance or recognition o f any aban
donment of which the assured m ay have given 
notice to such company ; and that the company, 
under any circumstances, should only pay fo r  the 
absolute damage caused by the perils insured 
against, which in  no case was to exceed the sum 
insured :

Held, by Lush, J., on fu rth er consideration, that this 
bye-law was no answer to the action.

T h is  was an action tried before Lush, J., and argued 
upon further consideration. The plaintiff claimed 
upon a policy of marine insurance on his ship in 
respect of a constructive total loss.

Herschell, Q.C. and Barnes for plaintiff.
Bussell, Q.C. and Trevelyan for defendants.— 

The facts and arguments are sufficiently referred 
to in the judgment.

Cur. adv. mdt.
Dec. 20.—L u s h , J.—The only question raised 

before me in this case is whether the defendants 
are liable upon the policy stated in the pleadings 
for a constructive total loss. I t  is candidly ad
mitted in the statement of defence that the vessel 
was, whilst the policy was in force, damaged by 
perils of the sea to such an extent that the cost of 
repairing would have amounted to more than the

ship would have been worth when repaired; that 
a prudent uninsured owner would not have re
paired her, but would have sold her unrepaired, 
and that the plaintiff within a reasonable time 
gave notice of abandonment, that in effect there 
was a constructive total loss ; but the contention 
of the defendants is that the policy read in con
nection with the bye-laws excluded suoh a liability, 
and confined the assured in such a case as this, 
where the ship remained, and might have been 
repaired as a ship, to claim as for a partial loss 
only.

There is nothing in the policy itself which 
sanctions such a defence. I t  states that in con
sideration of the person effecting it agreeing to 
become a member of the company, and to pay all 
contributions and other sums which, in respect 
of such insurance, shall become payable to the 
company, and in all other respects to observe and 
perform all things to be observed and performed 
on the part of the assured according and subject 
to the bye-laws indorsed thereon, the company 
insured, lost or not lost, 1000Z., on the ship valued 
at 3600Z. After enumerating the perils insured 
against, it expressed it to be thereby declared and 
agreed that the acts of assurer or assured in 
recovering, saving, or preserving the property 
insured should not be considered a waiver or 
acceptance of abandonment.

This is the whole of the policy, and so far from 
favouring the notion that constructive total loss 
was to be excluded, it assumes the contrary, and in 
view of such an event protects the assured on the 
one hand from being supposed to have waived his 
abandonment, and to have resumed the property 
be endeavouring to save it from utter destruction, 
and protects the assurer on the other hand from 
having any attempts which he might make 
for the same purpose interpreted against him 
as an acceptance of the abandonment. The argu
ment therefore rests on the 24th bye-law, which is 
taken to be incorporated in the policy. I t  is 
not necessary to consider what would have been 
the rights of the assured if the bye-law had been 
at variance with anything found in the policy, 
for I  am of opinion that the bye-law does not 
affect to deal with a constructive total loss, but 
with a different state of things. The first bye-law 
directs the form of the policies, and the bye-laws 
are indorsed upon it, and it would be strange if 
either of those bye-laws should contain anything 
contradictory of or inconsistent with the policy. 
Any construction which the words admit of must 
be adopted rather than this. There is, however, 
nothing ambiguous in them. They are, “ Every 
loss, by stranding or otherwise, shall, without delay 
be made known to the manager, and all protests, 
vouchers, surveys, and other statements relating 
thereto shall be sent to the manager and laid before 
the directors, and be subject to the stipulations 
contained in these bye-laws. In the event of any 
ship being stranded or damaged, and not taken 
into a place of safety, it shall be lawful for the 
directors of the company to use every possible 
means in their power to procure the safety of the 
said ship, the owner bearing his proportion of the 
expense incurred; and any owner or his represen
tative refusing the co-operation of the agents of 
this company for the safety of such ship shall 
suffer a deduction of not less than 25 nor over 50 
per cent., as the directors shall determine in the 

I settlement of the claim. And it is hereby pro-
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Tided that no acts of the company or its agents, 
nnder or in pursuance of the power hereby re
served to the company, shall be deemed or taken 
to be an acceptance or recognition of any abandon
ment of which the assured may have given notice 
to such company ; and the company under any 
circumstances shall only pay for the absolute 
damage caused by the perils insured against, 
which in no case is to exceed the sum insured.”

The object of this bye-law undoubtedly was to 
limit the amount which the company would have 
to pay in the event of damage by the perils insured 
against, not, however, as I  think, by excluding 
constructive total loss, but in the first place by 
securing tho prompt removal of the damaged ship 
to a place of safety ; and secondly by depriving 
the assured of the right he would otherwise have 
to claim any extraordinary expenditure by way of 
salvage or otherwise in addition to the cost of 
repairs. To this end it requires immediate notice 
of the loss to be given to the company, and em
powers the company to take upon themselves the 
office of salvors without com promising their right to 
question the propriety of any abandonment which 
might have been made, and to charge the assured 
his proportion of the expense. The proviso shows 
that the rule has no reference to a total loss, but 
contemplates a partial loss only; and the last 
clause, upon which the company mainly rely, de
clares that the cost of repairs only shall in such 
case be recoverable. The alternative, in my 
opinion, is not between partial and total loss, but 
between cost of repairs simply and cost of repairs 
plus salvage or other expenditure incurred in con- 
veying the ship to a port of refuge.

I  am therefore of opinion that upon the ques
tion submitted to me the plaintiff is entitled to 
judgment.

Judgment fo r  p laintiff. 
Solicitors for plaintiff, Waltons, Bubb, and 

Walton.
Solicitors for defendants, Forshaw and Hawkins.

Dec. 8, 1879 and Jan. 23, 1880.
(Before F ie ld , J.)

Glyn , M ills , Cu iu u e , and Co. v . E ast and W est 
I ndia  D ock Company.

B ills  of lading— Sets of three— Rights of indorsee 
— E n try  under second bills—L ia b ility  of ware
housemen.

The consignees and owners of a cargo to arrive in  
London indorsed and delivered the first o f three 
bills of lading to the plaintiffs as a  collateral 
security fo r  money advanced. These bills o f 
lading had been signed by the master of the ship 
in  the u m o l set, marked respectively “ Firs t,” 
“ Second,” and “ Third ,” and they represented the 
goods as deliverable to the said, consignees or 
their assigns, that fre igh t was made payable in, 
London, and that the master had affirmed to three 
bills of lading, “ the one of which bills being 
accomplished, the rest to stand void.” When the 
ship arrived the consignees made entry of this 
cargo, and it  was placed in  defendants’ ware
houses. The master on the same day lodged w ith  
the defendants a copy of the manifest of the cargo, 
with an authority to defendants to deliver the 
goods to the holders o f the bills of lading, and on 
the following day notice to detain the cargo u n til 
the fre ight should be paid. Upon receipt fro m

the consignees of the second of the bills of lading, 
the defendants entered the consignees in  their 
books as enterers, importers, and proprietors of 
the goods, and after removal o f the stop fo r  freight 
delivered the goods to persons other than the 
plaintiffs, on delivery orders signed by the con
signees, the plaintiffs having no knowledge of any  
dealings with the cargo.

Held [by F ield, J.), that upon resorting to their 
security, the plaintiffs were entitled to recover 
fro m  the defendants the value of the goods placed 
w ith them under the bills of lading.

T his action was tried on the 8th Dec. before 
Field, J. without a jury, when the points of law 
were argued.

Herschell, Q.C. and J. G. Mathew for plaintiffs. 
Watlcin W illiam s, Q.C. and P ollard  for defen

dants.
The facts and arguments are sufficiently referred 

to in the judgment.
Cur. ado. vuli.

Jan. 23.— F ie ld , J,—This action was tried at 
the last Guildhall sittings before me, sitting with
out a juiy, and after argument 1 reserved tny 
judgment. The question raised on it is, whether 
the plaintiffs are entitled to recover as against the 
defendants the value of some West India produce 
represented by bills of lading, of which they are 
the bond fide indorsees and holders for value 
under the following circumstances:

On the 15th May 1878 the plaintiffs advanced the 
sum of 13,000i. to Messrs. Cottam and Co. upon the 
security of a large quantity of produce of which 
Messrs. Cottam and Co. were the consignees and 
owners, and the bills of lading representing which 
they indorsed and delivered to the plaintiffs by 
way of collateral security for the advance. A part 
of the produce consisted of sugar which had been 
shipped at Jamaica, and was then at sea on board 
the M ary  Jones, and, as the facts in reference to 
this sugar are substantially identical with those 
relating to the rest of the produce, it was agreed 
upon the argument that the produce ex M ary  Jones 
should represent the whole. The bills of lading 
thus indorsed and delivered had as usual been 
signed by the master in a set of three, and each 
of the set was conspicuously marked as “ first,”
“ second,” and “ third.” They were dated the 15th 
April, and represented the goods as deliverable to 
“ Cottam and Co. or their assigns,” freight being 
made payable in London, and they contained the 
usual clause, by which it was witnessed that the 
master had affirmed to three bills, “ the one of 
which bills being accomplished the rest to Btand 
void.” It  was the “ first ” of the set which Cottam 
and Co. transferred to the plaintiffs, and it was 
the only one which they ever indorsed. Con
temporaneously with the advance, Cottam and Co. 
also signed a memorandum of the deposit of the 
goods, by which the advance was made repayable 
on the 15th July. Liberty was given to the 
plaintiffs to realise the goods in the event 
of default or other “ cause of need,” and the 
memorandum contained provisions for the in
surance of the goods by Cottam and Co. against 
fire, aud for the application of any money 
recovered under the policy in part liquidation of 
the advance. The M a ry  Jones, which was a 
general ship, arrived in London, her port of dis
charge, on the 28th May, and on that day Cottam 
and Co. made entry of such of the goods on board
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as were consigned to them, being the goods in 
question, and those goods, as well as the rest of 
the cargo, were landed and placed in the custody 
of the defendants in their warehouse. On the 
same day the master lodged with the defen
dants a copy of the manifest of the whole of his 
cargo, at the foot of which he signed an authority 
to the defendants to deliver the goods to the 
“holders of the bills of lading.” On thefollowihg 
day, May 29th, the master lodged with the defen
dants notice, under sect. 68 of the Merchant 
Shipping Act Amendment Act of 1862, directing 
the defendants to detain the cargo until the 
freight should be paid. On the 31st May the con
signees of the goods in question, Cottam and Co., 
produced to or lodged with the defendants the 
second part of the set of three of the bills of 
lading of the goods in question, and the defen
dants then entered Cottam and Co. under appro
priate columns in their books as the “ enterers,” 
“importers,” and “proprietors” of the goods. No
thing further appears to have been done as to the 
goods until the 7th June, on which day the stop 
for freight was removed, and the goods remained 
in the defendants’ custody until the 3rd and 8th 
of July, on which days they delivered them to 
Messrs. T. E. Williams for their own use and 
benefit under delivery orders signed by Cottam 
and Co. on the 2nd July, and lodged by them 
with the defendants on the following day. In the 
case of some of the other produce, forming part of 
the plaintiffs’ security, the defendants made out 
warrants in favour of Cottam and Co. upon orders 
lodged by them, and the deliveries were as per the 
indorsements on the warrants to third parties. These 
orders for warrants and for delivery were lodged by 
Cottam and Co., and the deliveries under them 
were made entirely without the knowledge of the 
plaintiffs, and Cottam and Co. having filed their 
petition for liquidation on the 15th Aug. with a 
large balance due by them to the plaintiffs, the 
latter proceeded to resort to their security. On 
application, however, to the defendants the plain
tiffs discovered the dealings which had taken 
place with their goods as above detailed, and 
having made a subsequent demand of delivery, 
with which of course the defendants could not and 
did not comply, the present action was brought.

The question involved is the one so often unfor
tunately raised in courts of justice, as to which of 
two innocent parties is to suffer by the dishonest 
dealing of a third, and the only course open to a 
court in such a case is to ascertain upon which of 
the parties the loss is cast by operation of the 
rules of law applicable to the case, and to decide 
accordingly. In this action the question is one of 
considerable mercantile importance, and I  have 
taken time to consider the authorities applicable 
to it, but the legal result of the facts has always 
seemed and now seems to mo reasonably plain.

By the pledge by Cottam and Co., who were un
questionably the owners of the goods, to the 
plaintiffs, on the 15th May, and the delivery to 
them of the indorsed bill of lading, the plain
tiffs as indorsees unquestionably became entitled 
to all Cottam and Co.’s rights. This is esta
blished (if authority be necessary) by the case 
of Meyerstein v. Barber (16 L. T. Rep. 569; 
L. Rep, 2 0. P. 39; 2 Mar. Law Cas. O. 8. 420, 
518; 3 lb . 449), cited in the argument. It  is 
true, however, that the plaintiffs’ right of 
immediate possession was subject to one limi

tation, viz, the payment of freight on the 
arrival of the goods, but upon payment of the 
freight on the 8th June, or at all events after the 
subsequent demand and refusal, the right of 
immediate possession as well as of property was 
clearly vested in them. It  is certain that the 
plaintiffs have never in any way intentionally 
parted with either of their rights, and the only 
mode by which the defendants can justify their 
delivery of the goods upon the order of Cottam 
and Co. must be by some act or conduct of 
the plaintiffs either of omission or commission, 
whereby they have held out to the defendants 
and induced them reasonably to believe that 
Cottam and Co. were the owners of and entitled 
to deal with the goods as their own property, or 
by some title paramount to that of the plaintiffs, 
by the coming into effect of which their title was 
divested. I t  was admitted by the learned counsel 
for the defendants upon the argument that the 
plaintiffs had not been guilty of any laches or 
negligence so as to estop them from setting up 
their title; and after a careful consideration of the 
evidence, I  am unable to find that there was any 
act or conduct done or pursued by them whereby 
they in any way held out Cottam and Co. to the 
defendants as authorised, or induced the defen
dants to believe that they were authorised, to deal 
with the property in the goods. The omission 
to inquire for or take possession of the “ second 
part of the bill of lading or to give notice of the 
indorsement to them of the “ first ” were urged by 
the defendants’ counsel as thus operating, but 
similar arguments were also unsuccessfully relied 
upon in the case of Meyerstein v. Barber (2 Mar. 
Law Cas. O. S. 420, 518 ; 3 16. 449), and I  can 
give such contention no better answer than it 
then received in the judgment of Lord Hatherley.

It was in argument further admitted upon the 
authority of Meyerstein v. Barber (ubi sup.) that as 
against the persons who took the goods under 
the warrants or delivery orders, the plaintiffs 
rights of property were sufficient to entitle them 
to recover the value of the goods ; but it was said 
that this was not so as against the defendants, in 
whose case the question was not one of property 
but of contract, and it was urged that the delivery 
of the goods to Cottam and Co.’s order, which was 
the act complained of, was justified by the terms 
of the bill of lading (subject to which the plaintiffs 
admittedly took the goods), the defendants being, 
as was said, in the same position as the master of 
the M ary  Jones, the goods being, as was said, in 
the same position as if they were still in her hold. 
This contention was based upon the fact that 
the freight remaining as it did unpaid on the 29th 
May, the master had availed himself of the pro
visions of the Merchant Shipping Act 1862 by 
lodging with the defendants the notice to detain 
the goods, and that was said to have constituted 
the d̂efendants the agents of the master for 
delivery. The alleged right of the master to 
deliver to Cottam and Co. rested upon the conten
tion that as he had for (as it was said) the con
venience of the merchant made three copies of the 
bill of lading whereby the goods were deliverable 
to Cottam and Co. by name “ or assigns,” the 
presentation by Cottam and Co. of any one copy, 
although unindorsed without notice of any previous 
indorsement of any other part of the bill, would 
have rendered it compulsory upon the master to 
deliver, or, at all events, have justified him in
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delivering the goods to the consignees notwith
standing that they had previously assigned the 
hill to the plaintiffs. I t  was urged that there 
would be a great hardship in making the master 
liable to the previous indorsee in such a case, as it 
would compel him to decide upon conflicting 
claims, without the means of deciding which of 
them was best founded, and it was said, by the 
presentation of one copy by the consignee, the 
bill ot lading became by the very terms of it 
^accomplished,” and so the plaintiffs’ copy stood 

void. No direct authority in support of the 
proposition as between the master of a ship and a 
consignee named in a bill of lading, who, having 
a right to indorse, had previously transferred his 
property m the goods and indorsed the bill of 
M m g  for value to a third party, was cited. Mr. 
Ilerschell, indeed, at the close of his argument 
referred to certain authorities on which, as he 
anticipated, Mr. Watkin Williams would rely for 
the defendants; but, although the latter to some 
extent urged propositions in the direction of which 
those authorities tend, he did not cite them in 
support of his argument. I  have, however, thought 
it my duty to examine them, and this seems to bo 
the result. The earliest case is that of Fearon v. 
Bowers (1 Sm. L. 0. 5th edit. p. 705), which was cited 
by Lord Loughborough with appproval in his cele
brated judgment in Lichbarrow  v. Mason (1 Sm. 
L. 0. 5th edit. p. 601), in which in a case of stoppage 
in  transitu  by the vendor, where the prior indorsee 
for value from the purchaser brought an action 
against the master who had delivered to the 
vendor’s agent upon production of a copy sub
sequently indorsed to him by the vendor, the 
master was held by Lee, 0. J. entitled to succeed. 
In  this case a mercantile usage is reported as 
having been proved that, when bills of lading are 
indorsed to different persons, the master has a 
right to deliver to whichever he thinks proper, and 
is discharged by a delivery to either," and is not 
obliged to consider the merits of the different 
claims, and it was upon that evidence that 
Lee, C. J. directed a verdict for the defendant. 
This case was cited in the argument, with approval 
by Dr. Lushington, in the case of The Tigress 
(1 Mar. Law Cas. O. S. 323; 32 L. J. 97, P. M. & A.). 
The latter case was cited in the argument of Meyer- 
stein v. Barber (L. Bep. 4 H. of L. 317 ; 3 Mar. Law 
Cas. 0 . S.449), and, although it was not noticed in 
the judgment, Lord Westbury is reported to have 
said that possibly the shipowner might be justified, 
in cases like that before him between two indorsees 
of the bill of lading, in delivering to the person pro
ducing the bill of lading. I t  is, however, to be ob
served that the views of these two eminent judges 
were not necessarily the foundation of their judg
ment in either case; and in Meyerstein v. Barber 
(2 Mar. Law Cas. O. S. 420) Willes, J. appears to 
have entertained a different opinion, and the 
doctrine thus enunciated seems to conflict strongly 
with the general doctrine of the liability of whar
fingers, warehousemen, and other bailees, who, it 
is clear, are under the obligation under similar 
circumstances to decide between rival claimants at 
their peril, or to interplead (see per Willes, J. in 
Meyerstein v. B arber; Wilson v. Anderton, 1
B. & Ad. 450).

In  the present case it is not, however, necessary 
for me to decide this question, for I  am of opinion 
that the defendants did not at the time that they 
oelivered the goods upon Cottam and Co’s orders,

occupy the position or have vested in them any 
such right or obligation of the master if  it exist.

I t  seems to me that the only authority conferred 
upon the defendants by the master was to detain 
until payment of the freight, and then to deliver to 
the holder of the bill of lading. Upon the release 
of freight on the 8th June theinterestand duty of the 
master ceased, and the defendants became either 
simple agents for the holders of the bill of lading 
or mere bailees of Cottam and Co. under the entry 
of the goods made by them. In  support of this 
first view of their character, even if that be not 
the implication of law resulting from the facts, 
it is to be observed that, on the day before the 
master lodged the stop freight, he had lodged a 
copy of his manifest in a printed form supplied by 
the defendants for use at their docks. By the 
terms of this document, as originally printed, the 
master purported to give an authority to the 
defendants to deliver the goods to the “ consignees 
or holder of the bill of lading,” and lit also con
tained directions applicable to a case in which the 
master himself, in default of the consignees taking 
delivery of the cargo, deposits the goods with the 
dock company under the provisions of the Merchant 
Shipping Act Amendment Act, but, as in this case, 
the consignees, Cottam and Co., took delivery, and 
entered the goods, the master, before signing 
the copy manifest, struck out all the latter part, 
and also struck out the words “ consignees,” 
leaving therefore the authority merely to deliver 
to the “ holder of the bill of lading”—in other 
words, to the plaintiffs—who alone filled that 
character, and of whom, therefore, after the pay
ment of the freight the defendants would become 
the agents.

If , on the other hand, the defendants are to be re
garded, as it seemB to me they are, as the warehouse
men or ordinary bailees of Cottam and Co., then 
they have no better title as against the plaintiffs 
than their bailors, and cannot justify the delivery 
to the orders of the latter : (B atu t v. Hartley,
1 Asp. Mar. Law Cas. 337 ; L. Bep. 7 Q. B. 594.)

I f  it is said to be a hardship on the defen
dants that they should be liable for delivery 
upon the production of the second part of the 
bill of lading without any knowledge of a 
previous indorsement, it may be observed that 
they had the remedy in their own hands, as 
the part so produced was conspicuously marked 
“ second,” and they had only to require the 
production of the “ first ” part, which, as is well 
known, is usually sent to the consignee, and 
in case of the non-production of it to take an 
indemnity before delivery. Indeed, that is the 
course pursued by the defendants in their East 
India trade, in which the original bills of lading 
only are accepted, and in case of loss the defen
dants require satisfactory proof of title and an 
indemnity ; thus showing that in that trade at 
least precautions are taken which, if taken by the 
defendants in the present case, would have pro
tected them against loss. I f  the law were held 
to be different from the result at which I  have 
arrived, the consignee who had sold or dealt with 
goods to arrive would only have to avail himself 
of his almost necessary earlier knowledge of the 
arrival of the goods to anticipate, by pro
duction of his bill of lading, any produc
tion by the indorsee of the original pre
viously indorsed, and thus most seriously affect 
the transaction of any such dealings which are
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effected solely in reliance upon the shipping docu
ments. The only remaining question is, whether 
the defendants have been guilty of what is techni
cally called a conversion so as to entitle the plain
tiffs to recover from them the value of the goods.

The various cases cited in H o llins  v. Fow ler 
(L. Rep. 7 H . of L, 757) were referred to by the de
fendants for the purpose of contending that in the 
present case they had done no more than that 
which is ordinarily done by packers, carriers, 
wharfingers, warehousemen,and other bailees, who, 
when they have merely carried the goods, or dealt 
with them in the way of their trade, or delivered 
them to their bailors consistently with the purpose 
for which they were bailed, have not been held 
liable for the value of the goods. But the facts 
in the present case are in no way analogous to 
those, for here the defendants havo absolutely 
delivered the produce upon the orders of Cottam 
and Co. to third parties, purchasers, or others, 
intending to sell or ubo them for their own benefit. 
The defendants, therefore have recognised a title, 
and assumed and exercised a dominion over the 
goods utterly inconsistent with the plaintiffs 
rights as proprietors, which are to take them 
wherever and when they please, and by this act 
of the defendants the plaintiffs have been per
manently deprived of their property. That such 
acts entitle the plaintiffs to recover in this action 
the value of the property seems to me clear, and 
I  therefore give a verdict and judgment for the 
plaintiffs for the amount which the parties have 
undertaken to fix. _

Judgment fo r  the p la in tiffs.
Solicitors for plaintiffs, M urray, Hutchins, and 

S tir lin g ,
Solicitors for defendants,J'Ves/i/teids and W illiam s.

Feb. 20 and 24, 1880.
(Before L ush and Mantsty, JJ.)

Capper and Co. v. W allace B rothers. 
Charter-party—As near to safe port as ship can 

safely get.
B y  a charter-party the p la in t if f ’s ship was to p ro 

ceed w ith  a f u l l  cargo o f merchandise to a  safe 
port in  the United Kingdom or on the Continent, 
between Havre and Hamburg, as ordered on 
signing b ills  o f lading, or so near thereto as she 
might safely get, and deliver the cargo on payment 
of a specified tonnage fre ig h t; the cargo was to 
be brought to and taken from  alongside at mer
chant's risk  and expense. The master was to 
sign b ills  o f lading w ithout prejudice to the 
defendants ; and, by the bills o f lading, the ship 
was ordered to Koogerpolden, about th ir ty  miles 
fro m  the mouth o f the N o rth  H o lland  Canal. The 
ship drew too much water to get through the 
canal w ithout discharging more than a th ird  pa rt 
of her cargo ; and no agent o f the charterers or 
the consignees was at hand to give directions. 

Held, upon a case stated, that, under the circum
stances, the master was justified in  considering 
the voyage at an end, and in  treating the mouth 
of the canal where he was anchored as the place 
o f discharge; and that the defendants wereliable  
fo r  the lighterage fro m  that place.

T his was a special case, the facts of which are fu lly 
stated in the judgment of the court.

Feb. 20.—Herschell, Q.C. (with him A. L . Sm ith) 
argued for plaintiffs.

[Q.B. Div.

B utt, Q.C. (with him Arbuthnot) for defendants. 
The arguments, like the facts, sufficiently appear 

in the judgment. Cur. adv. vult.
Feb. 24.—L ush, J. delivered the judgment of 

the court (Lush and Manisty, JJ .):—-This is an 
action for the cost of lightering a cargo from 
Nieuwedeep through the North Holland Canal to 
the port of Koogerpolden, which is situated at the 
extremity of the canal, and about thirty miles from 
its mouth.

By a charter-party between the plaintiffs, 
as owners of the Aberaman, and the defen
dants, it was agreed that the vessel should take in 
at Bombay a full cargo of merchandise, and pro
ceed therewith to a safe port in the United King
dom, or on the continent between Havre and 
Hamburg, as ordered on signing bills of lading, 
“ or so near thereunto as she may safely get, and 
deliver the cargo on payment of a specified tonnage 
freight. The only other material terms were, that 
the cargo was to be brought to and taken from 
alongside at merchant’s risk and expense, and that 
the master was to sign bills of lading, as presented, 
without prejudice to the charter-party, at rates 
not less than those current at the port of loading. 
The ship was ordered to Koogerpolden, in Holland, 
and the master signed bills of lading, which stated 
that the cargo was to be delivered at the port of 
Koogerpolden. A marginal note stated the 
rate of freight, and to it were added the words 
“ and all other conditions as per charter-party.” 

The Aberaman drew 19ft. 6in. of water, being 
about four feet deeper than the canal, con
sequently she could not get nearer to Kooger
polden than Nieuwedeep without discharging a 
considerable part of her cargo. Before the arrival 
of the vessel, the plaintiffs had opened a corre
spondence with the defendants, with a view to 
ascertain what course they proposed to adopt on 
the arrival of the vessel as near to Koogerpolden 
as she could safely get, stating what the draft was, 
and what was the capacity of the canal. The 
defendants, having sold the cargo afloat, refused 
to interfere, contending, that by the bills of lading 
the owners had admitted Koogerpolden to be a 
safe port, and had undertaken to carry the cargo 
there. The master had, therefore, no alternative 
on arriving at Nieuwedeep but either to lighter 
ths whole of the cargo to the port of Koogerpolden 
or to discharge into lighters a sufficient portion to 
enable the ship to proceed there with the residue. 
He adopted the latter alternative, and procured 
lighters in which he discharged 5734 tons, and 
thereby reduced the draught to 15ft. 8in., and, 
having lightered that portion of the cargo to 
Koogerpolden, and discharged twenty of her crew, 
he had the vessel towed through the canal, and 
discharged the residue of the cargo at the port. 
The plaintiffs claimed the pilotage-harbour dues, 
and other expenses of going into port, as well as 
demurrage; but on the argument they consented 
to accept what it would have cost to lighter the 
whole, and this was agreed at 197/. The defen
dants paid into court sufficient to cover the 
lighterage of the 5734 tons, but denied their 
liability to the residue of the claim.

We are of opinion that the bills of lading have 
not the effect of altering the contract so as to 
bind the owners as against the charterers to 
deliver at the port of Koogerpolden. The 
master had no authority so to alter the cou-

Capper and Co. v. W allace Brothers.
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tract even if he had intended to do so, but 
wo are satisfied that such was not his intention, 
but that he signed the bills of lading in the form 
presented to him, in compliance with and in order 
to carry out the terms of the charter-party. The 
only effect which can be given to the bills of 
lading as between these parties is to preclude the 
plaintiffs from objecting that Koogerpolden was a 
safe port, and to bind the plaintiffs to the same 
e xtent as, and no further than, if Koogerpolden 
had been named in the charter-party as the port 
of discharge.

I t  cannot, we think, be laid down as an 
inflexible rule that when a ship has got as 
near to the port as she can get, and the only 
impediment to proceeding further is overdraught, 
the master is under all circumstances entitled to 
consider the voyage at an end. He is bound to 
use all reasonable means to reach the port. The 
words “ as near thereto as Bhe can safely get” 
must receive a reasonable, notaliteral application. 
The overdraught may be such, and the cargo so 
easily dealt with, as that the surplus may be 
removed, and the Bhip sufficiently lightened with
out exposing her to extra risk, or the owner to 
any prejudice, and without substantially breaking 
tbe continuity of the voyage, and in such a case, 
if the consignee is at hand to receive the surplus 
cargo and to relievo the overdraught, we are of 
opinion that it  would be the duty of the master to 
lighten the ship and proceed to the port. This is 
the principle laid down by the Court of Session in 
the case of H ills lro m  v. Gibson (8 Sess. Cas. 
Scotland, 3rd Series, 463). In  that case the master, 
who was bound to Glasgow, was unable to proceed 
beyond a point near Greenock with its full cargo on 
board. The consignee, being at hand, requested 
him to discharge what was necessary and to 
lighten the ship and to proceed with the residue. 
The majority of the court held this to be a reason
able request under the circumstances. The 
master complied with the request, and it was held 
that his going on to Glasgow was in the course of 
his duty, and that he could not claim demurrage 
for the time taken in reaching the port.

In  this case the circumstances are essentially 
different. We are not informed what the actual 
tonnage was, bnt the registered tonnage is stated to 
have been 1090 tons, and 573! tons, which was at 
least one-third, had to be taken out before the 
draught could be sufficiently reduced to enable the 
Bhip to pass through the canal in safety. Moreover, 
the consignee was not at hand to receive. The 
charterer had refused to make any arrangement, 
and no one appeared to take delivery. Under these 
circumstances, we are of opinion that the master 
was justified in considering the voyage at an end, 
and in treating the mouth of the canal, where he 
was anchored, as the place of discharge. We, 
therefore, adjudge the plaintiffs to be entitled to 
102Z., being the balance after deducting the sum 
paid into court, and give judgment for that sum 
with costs. Judgment fo r p la in tiffs .

Solicitors for plaintiffs, Ingledew, Ince, and Go.
Solicitors for defendants, Johnson, TJpton, Budd, 

and Athey.

PROBATE, D IVO R C E, A N D  A D M IR A L TY  
D IV IS IO N .

ADM IRALTY BUSINESS.
Reported by J. P. A s p in a m ,, and P. W. R a is e s , Esqs., 

Barristers-at-Law.

Nov. 22 and  26, 1879.
(Before Sir R. P hillimore.)

T he M atthew Cay.
Practice— Costs— Compulsory p ilotage—Merits. 

Where a defendant in  a collision action raises a 
defence on the merits, and also on the ground o f 
legal exemption fro m  lia b ility  by reason o f the 
compulsory employment o f a p ilo t, and succeeds 
in  t}ie latter defence alone, he w i l l  not recover his

Query, whether in  cases o f inevitable accident, 
where the practice o f the A dm ira lty  Court as to 
costs before the Judicature Acts was different 
from  that o f the courts o f common law, the 
A dm ira lty  D iv is ion  w i l l  now fo llow  the practice 
o f the courts o f common law. In  cases_ o f com
pulsory pilotage the A dm ira lty  D ivision w ill 
adhere to the practice o f the H igh Court o f 
A d m ira lty  p r io r  to the Judicature Acts as to 
costs.

T his was a decision as to the costs of an action in 
which the plea of compulsory pilotage was sus
tained.

A collision had taken place between the paddle- 
steamer IVye and the screw steamship Matthew  
Gay, which had the assistance of a steam-tug 
as well as of her own engines, in the river Avon, 
below Bristol. An action for the damages occa
sioned by the said collision was brought by the 
owners of the Wye. The owners of the Matthew  
Cay defended thé action on the merits, and also 
on the ground that at the time of the collision 
the Matthew Cay was in charge of a pilot by com
pulsion of law, and that the collision, if caused 
at all by the Matthew Cay was solely occasioned 
by some fault or incapacity of the said pilot.

The cause was heard on Nov. 22, 1879, by Sir 
Robert Phillimore, assisted by Trinity Masters.

Bompas, Q.C. and M yburgh for the plaintiffs, 
owners of the Wye.

M ilw ard , Q.C. and Clarkson for the defendants, 
owners of the Matthew Cay.

The cases relied on on the question of costs 
appear in the judgment.

Sir  R obert Phillimore, after detailing the 
circumstances of the collision, said :—Now the 
statement of defence contains two pleas, one upon 
the merits, and the other upon the law as to 
compulsory pilotage. W ith regard to the merits 
I  am of opinion, on the evidence before me, that 
the cause of the collision was the speed of the 
Matthew Cay at the time she approached the 
Wye, and that the stopping of her engines was not 
sufficient to stop her way. I t  appears to me, 
therefore, that I  must decide the question on the 
merits in favour of the Wye. But it also appears 
to me that the plea of compulsory pilotage on 
behalf of the Matthew Cay must be sustained, as 
it is proved that all the orders of the pilot were 
obeyed. As to the question about costs, I  will 
take time to consider, owing to the peculiar state 
of the law arising out of the cases that have beon 
cited from the Court of Appeal, and also in the
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case in the Exchequer Division (General  ̂ Steam 
N avigation Company v. London and Edinburgh  
Shipping Company, 3 Asp. Mar. Law Cas. 454), 
where the learned judges declined tp follow the 
practice of the Court of Admiralty.

Nov. 26.—Sir R. Phillimore.—This is a case 
in which the defendants pleaded by way of defence 
both the merits and compulsory pilotage. The 
court was of opinion that the plaintiffs were right 
on the question of the merits, and the defendants 
on that of compulsory pilotage, and the matter 
stood over for consideration on the subject of 
costs. Recent decisions in the Court of Appeal 
have not left that question in a very satisfactory 
state. The decision in the case of The Daioz 
(3 Asp. Mar. Law Cas. 477 ; 37 L. T. Rep. 
N. S. 137) was given in 1877. In  that case 
the Master of the Rolls, in delivering the judg
ment of the court, stated the rule acted on in 
Admiralty causes to be that, “ In  a case like 
the present, when the owners of a vessel were re
lieved from liability on the ground of compulsory 
pilotage, no coses were given on either side either 
in the court below or in the Court of Appeal,’ 
and that the Court of Appeal constituted by the 
Judicature Acts would follow that practice. That 
was in a case where compulsory pilotage was 
pleaded. Then there is a later case on the 
question of inevitable accident ( The Condor and 
Swansea, 4 Asp. Mar. Law Cas. 115; L. Rep. 
4 P. Div. 115; 40 L. T. Rep. N . S. 442), decided 
in 1879, in which James, L.J. is reported to 
have said, that “ I t  requires great consideration, 
and we should consider whether it can be right that 
there should be one rule as to costs in one branch 
of the High Court of Justice, and another rule in 
another branch of that court;” and afterwards that 
“ I t  may be considered as settled that for the future 
there will be no difference as to the costs between 
Admiralty and other appeals.’’ That was with 
regard to the question of inevitable accident. I t  
appears to me that I  must follow the rule laid 
down in the case of The Daioz (ubi sup.), and I  
think it would be found upon inquiry to work a 
great injustice if that rule was to be changed. I  
say nothing about the rule in cases of inevitable 
accident, but where compulsory pilotage is pleaded 
by way of defence together with a defence on the 
merits, I  do not see how the vessel which suffers 
wrong is to know that there is a pilot on board, or 
that he is a duly licensed pilot, or that the crew 
did or did not obey his orders, or did not contri
bute by their negligence to the collision. There 
are many circumstances which seem to take the 
practice with regard to costs in cases where com
pulsory pilotage, togother with a defence on the 
merits, is pleaded out of the rule laid down in 
the case of The Condor (ubi sup.) with regard to 
costs in cases of inevitable accident. Un til better 
instructed I  shall adhere to the ruling laid down 
in The Daioz (ub i sup.) in cases of compulsory 
pilotage, and therefore I  shall dismiss this case 
without costs on either side; that is, I  shall give 
no costs.

Solicitors for plaintiffs, I/u a rd  and Shirley.
Solicitors for defendants, Ingledew, Ince, and 

Vachell.

Jan. 24, 27, and Feb. 3,1880.
(Before Sir R. Phillimore.)

T he D on R icardo.
Practice— B a il — Sureties — Sufficiency — Cross- 

exam ination— Release — Caveat— Damages 
Costs—Security.

A p la in t if f  has a rig h t to require the attendance o f 
sureties, who have ju s tified  as ba il f o r  a ship in  
a suit in  rem, fo r  cross-examination ; but he does 
so at his p e r il as to costs and damages occasioned 
by the delay o f the ship under arrest pending 
such cross-examination.

Security fo r  costs o f suit w i l l  not, as a ru le, be re
quired fro m  a fore ign mate suing a fo re ign  ship 
in  rem fo r  wages.

These were motions in an action in  rem  for wages 
instituted by the mate of the foreign vessel Don 
Ricardo, against that vessel in the sum ofl50i., 
and in which the Don Ricardo  was arrested at New
castle on the 20th Jan. 1880. The defendants, the 
owners of the Don Ricardo, entered an appearance 
and subsequently extracted Bail Papers (R. G. Ad. 
1859, r. 39), which were executed and served on 
the plaintiff’s solicitors on the 22nd Jan. the ship 
being then ready for sea; and after twenty-four 
hours’ lapse of time, on the 23rd Jan., the papers 
were filed in the registry of the Admiralty Division, 
and a release of the vessel was asked for. I t  was 
then found that the plaintiff had entered a caveat 
against the release of the vessel. The defendants 
thereupon moved the court to order the vessel to 
be released, notwithstanding the caveat. The 
motion came on for hearing on Saturday, 24th 
Jan., but was adjourned to Tuesday, 27th Jan., 
to allow the plaintiff to file affidavits in reply to 
those of the defendants.

Jan. 27.— Clarkson for defendants.—We are 
entitled to a release of the ship. The sureties, 
who have justified on oath, are quite sufficient, and 
the plaintiff did not take objection to their suffi
ciency in proper time. The delay of the ship for 
this small claim, occasioned by the arrest, occa
sions great loss and inconvenience.

Verney for the plaintiff.—We only were aware 
of bail being tendered on the 22nd Jan., and we 
have used all possible expedition; but we are not 
as yet satisfied that the proposed sureties are 
people of substance, and wo have a right to satisfy 
ourselves on that point before the vessel, which is 
a foreigner, and our only real security, is allowed 
to leave the country. We wish the sureties to 
appear before the registrar of the court for cross- 
examination on their affidavits of sufficiency.

Sir R. Phillimore.—I  cannot say that, under 
the circumstances, the plaintiff has no right to 
cross-examine the sureties on their affidavits. I  
shall make the order that they attend before the 
registrar to be cross-examined. The costs of and 
incident to the examination to be reserved, and 
the motion to stand over till after the examination.

The sureties accordingly attended before the 
registrar, who on the 30th Jan. made the following 
report:

In  pursuance of the order of the court made on the 
26th inst., J.T.L. and E.W., the sureties, attended 
before me this day to be cross-examined on their 
affidavits of justification; and I  have now to report that 
the said sureties are perBons of considerable means, and 
are sufficient sureties for a much larger sum than the 
amount in which they have given bail in this case, and in

QY ol. IV ., N. S.
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my opinion the objection to their sufficiency has been 
vexatious and groundless.
The defendants on the 3rd Feb. renewed their 
application for a release of the vessel, and also 
moved for the costs and damages occasioned by 
the delay in releasing her, and for security for the 
costs of the action.

Sir R. Ph il i.imoee.—In  this case I  must pro
nounce for the costs and damages occasioned by 
these proceedings, which it appears to me have no 
justification. The damages must be referred to the 
registrar to ascertain. But I  shall not order the 
plaintiff to give security for the costs of the 
action; there is a difference between the case of a 
master and that of a mate whose condition ap
proximates to that of a seaman, from whom, even 
when a foreigner, it is not customary to require 
security in wages suits.

Solicitors for plaintiff, Morrell and Sons.
Solicitors for defendants, Clarkson, Son, and 

Greenwell.

Thursday, Feb. 19,1880.
(Before Sir R. Phillimoee.)

T he T alca.
Practice— B a il f o r  safe re tu rn—Dissentient co

owners—M in o rity  in  interest.
The m inority  in  interest o f co-owners are entitled to 

ba il f o r  safe re turn  o f the ship as f a r  as the 
value o f the ir shares extends, i f  they object to the 
proposed employment o f the ship.

I t  is not a bar to the claim  that the manager or 
ship’s husband who arranged the employment o f  
the ship was appointed w ith  the ir acquiescence, (a) 

Semble, they must give reasonable notice o f the ir 
objection to the employment o f the ship.

T his was a motion by the defendants in an action 
commenced in the Swansea District Registry on 
the 11th Feb. 1880, by an owner of eight sixty- 
fourth shares of the vessel Talca, against the 
other owners, claiming a bond for 6251. for tho 
value of his shares in the said vessel.

The indorsement on the writ was as follows :
The plaintiff, as owner of eight sixty-fourth shares of 

the vessel Talca, being dissatisfied with the management 
of the said vessel, claims that his co-owners shall give 
him a bond in 625Z. for the value of the plaintiff’s said 
shares in the said vessel.

In  this suit the Talca was arrested, and on the 
17th Feb. the defendants’ solicitors gave notice

(a) This decision is open to question. I f  the managing 
owner had the plaintiff’s authority to prooure employ
ment for the ship, i t  is difficult to understand how that 
authority could be withdrawn after the employment had 
been obtained, and the ship chartered; had the authority 
been withdrawn before the chartering i t  would have been 
different. In  a former case a ship was chartered by a 
managing owner, and the management was afterwards 
taken out of his hands by a majority of owners ; there
upon the minority, including the late managing owner, ob
jected to the ship being sent to sea under the now manage
ment, alleging that i t  would be prejudicial to their inte
rests, and they commenced an notion in  rem for accounts, 
and alBo for bail for safe return; the ship being then 
loaded and ready to proceed to sea, the court, on the 
application of the charterers intervening, released the 
ship without bail to enable her to complete her 
oharter-party, holding that the charter-party having 
been made by tho lato managing owner and with 
the privity and consent of the other plaintiffs, they 
oould not be allowed to do anything to prevent the ship 
from completing her engagements. The two decisions 
seem inconsistent.—Ed .

[ I e .— A dm .

“ to release the said barque and to condemn the 
plaintiff in the costs of the said motion and of 
such release.” From the plaintiff’s affidavits it 
appeared that the plaintiff, hearing at a meeting 
of the owners that it was intended to send the 
ship away under a charter-party procured by the 
managing owner, at once objected, and declined to 
participate in any way in the voyage. On the 19th 
Feb. the motion was heard in court.

Clarkson for the defendants.—The plaintiff has 
forfeited any right he may have had to arrest the 
ship to get bail for safe return by his own laches ; 
the manager of the ship was properly appointed 
by the owners, of whom the plaintiff is one, and 
he obtained a beneficial charter-party for the ship 
before the plaintiff in any way repudiated his 
authority, and loaded her in accordance with it, 
which must therefore be taken to have been done 
with the plaintiff’s acquiescence; it is too late 
for him, when it has been done, to rovoke the 
authority under which it was done.

Qainsford Bruce for the plaintiff.—The plaintiff 
gave his co-owners notice of his objection to the 
voyage as soon as he knew it was decided on; he 
has not therefore been guilty of laches. As they 
persisted in sending the vessel on the voyage he 
was justified in obtaining his bail bond at any time 
before the ship sailed. The right of part-owners, 
even if a minority in interest, to bail for safe return 
to the extent of the value of their interest is 
absolute.

Sir R. Phillimoee.—The court has a discretion 
to exercise in these cases ; and I  am of opinion 
that on principle the bail for safe return should be 
granted, and that a release of the vessel should 
only be granted on a bail bond being given for the 
amount of the shares of the plaintiff for the safe 
return of the vessel. I  do not see that the prin
ciple is in any way affected by the fact that the 
manager who negotiated the charter-party to 
which the plaintiff objects was appointed by the 
whole body of the co-owners without objection on 
the part of the plaintiff. Tho motion will there
fore be dismissed with costs.

Solicitor for plaintiff, John Davies.
Solicitors for defendants, P ritcha rd  and Sons.

HIGH COURT OF ADMIRALTY, 
IRELAND.

Eeported by F . B lacxbukne H e n s , Esq.,13arrister-at-Law.

Dec. 2 and 3, 1879.
(Before Townsend, J.)

T he A cacia.
Conditional ba il— Offer o f by mortgagee refused. 
A mortgagee, although entitled to intervene in  a cause 

in  rem fo r  equipment and repair, is  not entitled  
to claim  a release o f the vessel upon giving b a il 
conditional to pay the claim o f the m ateria l men, 
in  the event o f its  being held to have p r io r ity  
over the mortgage.

T his was an application by motion on the part of 
the Messrs. Hamilton, of Port Glasgow, as re
gistered mortgagees of the steamship Acacia, for 
liberty to intervene in a suit for equipment and 
repairs instituted by the Messrs. Harland and 
Wolff, of Belfast, and defend for the purpose of 
raising the question of the priority of their own

T he T alca—T he A cacia.
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mortgage over the plaintiffs’ claim, and for liberty 
to give bail for the release of the said steamship 
as regards the claim of the Messrs. Harland and. 
Wolff, which bail should be answerable for the 
Payment of the claim of the Messrs. Harland and 
Wolff against the said vessel, in case the same 
should be found to take priority of the said 
Mortgage.

The Queen’s Advocate (Dr. Boyd, Q.C.) in support 
of the application, relied on the 70th and 71st 
sections of the Merchant Shipping Act as con
stituting the Messrs. Hamilton practically the 
owners of the vessel and investing them with an 
absolute right of sale. The mortgagees are in
terested in the vessel to the extent of 5800L, and, 
even assuming the right of the Messrs. Harland 
and Wolff to arrest the vessel, yet no claim for 
Pecessaries as against his client could be set up, 
unless at the time of the arrest a possessory lien 
coaid be established. He would give bail for 
the amount of the Messrs. Harland and Wolff’s 
claim, but without prejudice to the priorities. He 
refered to

The Scio, L. Eep. 1 A. & E. 353; Mar. Law Cas.
O. S. 527;

The Western Ocean. L. Eep. 3 A. & E. 38 ;
The Two Ellens, L. Eep. 3 A. & E. 345 ; 1 Asp. Mar.

Law Cas. 40,208.
Corrigan, LL.D., for the Messrs. Harland and 

Wolff.— Plaintiffs, in two causes of equipment and 
repair claiming 1400f., resist the application on 
the ground that there was already a defendant in 
both causes, the official assignees of the owners; 
that there might be other suits, that no consent 
°u any defendant or plaintiff was shown, and 
that the court has not been informed whether 
there is any other detainer on the vessel, and the 
court must be satisfied that there is not before 
the motion can be granted. This is an attempt 
ey motion to change the practice of the court 
with regard to ascertaining priorities between the 
Messrs. Harland and Wolff and the Messrs. 
Hamilton. There is no necessity for this motion, as 
the machinery of the court, of which we have 
correctly availed ourselves, is the proper method 
° f ascertaining priorities. The question of a pos
sessory lien, and therefore a conclusive question 
affecting priority, may arise in the Messrs. Harland 
and Wolff’s cause. Again bailhasbeen offered in one 
cause only, and there has been no appraisement of 
the ship, and her value is not known ; and we are 
Mterested in any surplus if the question of 
Priority be decided against us.

M a rtin  Burke, for the official assignees of James 
Campbell, sole owner, a bankrupt, objected to 

the motion.
. The Queen’s Advocate in reply. — We cannot 
intervene now as a matter of course, but only by 
Permission of the court. I  stand on our strict 
legal rights, conferred by the 70th and 71st 
eeotions of the Merchant Shipping Act. The 
form of bail bond usually entered into will not 
8uit here; the bond must be framed to suit this 
Particular case.

Dec. 3.— T ownsend, J.—The application made to 
yesterday is a novel one. In  No. 732 the'steam- 

ship Acacia has been arrested by warrant at the 
suit of the Messrs. Harland and Wolff in a suit 
oc equipment and repairs; and subsequently in 

flo. 738 a citation in  rem  has been issued against 
, e. same defendant vessel at the suit of the same 

plaintiffs, and a suit of mortgage has been insti

tuted by a second citation in  rem in No. 739 by 
the Messrs. Hamilton, who state that they are 
registered mortgagees for the sum of 58001. The 
owner of the vessel has been declared a bankrupt, 
and his official ass’gnees have appeared to de
fend in the two suits instituted by the Messrs. 
Harland and Wolff. This motion certainly cannot 
decide the priority of the claim of the Messrs. 
Harland and Wolff or that of the Messrs. Hamilton, 
who undertake to sell the vessel; and if at the 
hearing it be found that the Messrs. Harland and 
Wolffhave priority, it will discharge their claim,and 
they are willing that the bail to be given by them 
should secure the probable amount of the surplus 
after payment of the mortgage debt and the 
claims of the Messrs. Harland and Wolff. I t  
is contended for the Messrs. Hamilton that 
they are not only entitled to liberty to inter
vene, but that, under the 70th and 71st sections 
of the Merchant Shipping Act, they are in fact 
owners of the vessel, and it is also alleged that 
the sale would be more expeditious if conducted 
by the Messrs. Hamilton, and would produce 
larger funds than if carried out by the officers 
of the court. This application is resisted as 
being contrary to the practice of the court, 
and likely to render the claim of the Messrs. 
Harland and Wolff nugatory as against the 
surplus, and it is further contended that the 
sale should be carried out by the court on bail 
given for the full value of the vessel, and the 
motion is further resisted by the official assignees 
of the bankrupt owner. The Messrs Hamilton 
are clearly entitled to intervene, but perhaps at 
the present stage of the proceedings they could 
not do so without the permission of the court.

The question of giving bail as proposed is a new 
one. I  have looked into the authorities which 
have been cited at the bar, and find that The Scio 
only decided the priorities of mortgages to ma
terial men who are not in possession, while in The 
Western Ocean no question of such bail as asked 
for here was raised. In  The Two Ellens the 
bail given was unconditional, and for the full 
value of the snip. Had such bail been offered 
here cadit questio. I t  has been contended that 
were I  to grant this motion, the ordinary form 
of bail bond would not answer, and it struck me 
that it would not. [His Lordship referred to the 
ordinary form of bail bond.] Although the 
Messrs. Hamilton offer to give bail in any form, 
it has not been shown to me what that form 
ought to be, and no authority has been cited to 
show me that I  am at liberty to depart from the 
ordinary practice of the court. Nor has any 
authority been shown to me why I  should accept 
conditional bail for the defendant ship. The 70th 
section of the Merchant Shipping Act does not 
appear to me to confer any special rights on the 
Messrs. Hamilton ; while, on the authority of The 
C hie fta in  (Br. & L., p. 212), I  think that if the 
owner were before the court he would have to 
give the ordinary bail, and I  do not consider that 
the Messrs. Hamilton are in a better position 
than the owner, but are merely creditors, who, if 
they succeed in their demands, must be paid prior 
to the Messrs. Harland and Wolff. No doubt as 
between the several parties the offer of the 
Messrs. Hamilton may be a fair one, but the case 
is different as between the court and a suitor. I  
am called on to assume the responsibility of de
parting from the fixed practice of the court, and
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of framing a special form of bail bond. I  decline to 
assume tbis responsibility, and must adhere to the 
established practice, and therefore decline to per
mit this property to leave the custody of the 
court. I  muBt refuse with costs so much of this 
motion as is connected with the question of bail; 
but I  give liberty to the Messrs. Hamilton to 
intervene.

Being an interlocutory order, the Queen’s A d
vocate applied for leave to appeal, whioh was 
granted by the learned judge.

M otion refused w ith  costs.
Solicitors for the Messrs. Hamilton, Seeds and 

Thompson.
Solicitors for the Messrs. Harland and Wolff, 

J. T. Ham erton  and Son.
Solicitor for the official assignees, Jehu Matthews.

F rid a y , Feb. 20,1880.
(Before Townsend, J.)

T he V ildosala; The Emerald ; The Satellite;
T he T oiler.

Consolidation o f several causes o f damage by co lli
sion in  respect o f the same transaction— Practice  
o f the court w ith  respect to consolidation consi
dered.

The court w ill,  in  the exercise o f its  discretion make 
such order fo r  consolidation as i t  considers w ill 
meet the justice o f the case, and protect the in 
terest o f the suitors.

T his was a motion on the part of the owners of the 
Vildosala, that their five causes should be conso
lidated and heard at the same time, and on the 
same evidence, and on the pleadings and prelim i
nary acts already filed.

I t  appeared from the affidavit on which this 
motion was moved that in the month of December, 
1879, a collision occurred in the river Liffey 
between the steamship Vildosala, steaming out
wards, and the two ships the Em erald  and the 
Satellite, while the two latter ships were being 
towed up the said river by the steamtug Toiler. 
Causes of damage had been instituted on the 
23rd Dec. 1874, by the Em erald  and the Satellite  
against the Vildosala, and cross actions subse
quently by the Vildosala against them, and the 
Vildosala had also instituted a cause of damage 
against the Toiler.

I t  also appeared that the pleadings were con
cluded on the original causes by the E m erald  and 
the Satellite  againBt the Vildosala, that no plead
ings had been filed in the cross action, and that in 
the cause instituted by the Vildosala against the 
Toiler, preliminary acts only had been filed. On 
the 5th Feb. a consent was served bv the Vildosala  
on the Emerald, Satellite, and Toiler, by which it 
was sought to be agreed that all the said causes 
should be consolidated, and should be heard at the 
same time and on the same evidence, and that 
the Vildosala, as plaintiff, should file in the causes 
in which the Emerald, Satellite , and Toiler, are 
defendants, one joint potition against the three, 
and that the Toiler, Emerald, and Satellite might 
as defendants, file one joint answer to the said 
petition, or that in the alternative the said causes 
should he heard in manner aforesaid on the plead
ings, and preliminary acts already filed as the 
judge should direct. This consent was altered by 
the owners of the Toiler, Em erald, and Satellite,

by the stipulation of separate pleadings on the 
part of the three vessels if so advised, and the 
alternative was refused.

Seeds, Q.C., LL.D. (with him Corrigan, LL.D.)— 
Twelve pleadings have already been filed, and 
there is no affidavit to resist this motion. The 
court has power under the 75th General Order to 
hear causes where no pleading has been filed save 
preliminary acts. In  The Demetrius (1 Asp. 
Mar. Law Cas. 250 ; L. Rep. 3 A. & E. 523) Sir R. 
Phillimore refers with approbation to the case of 
The W illia m  H u tt (Lush. 25, at p. 27), as laying 
down the practice of the court with respect to the 
consolidation of actions where the decision of each 
action depends as here on precisely the same 
facts. In  The Melpomene (1 Asp. Mar. Law 
Oas. 515; L. Rep. 4 A. & E. 129) a consolidation 
order was made at the instance of the plaintiff, 
and without the consent of the defendant, while 
in The B artley  (Swab. 198) the plaintiffs actually 
were mulcted in costs because they would not 
consolidate. There can be no question as to our 
right to consolidate the causes in which the 
Em erald  and the Satellite are plaintiffs, and for 
the purpose of this motion we rely not on any 
particular section of the Act or rules, hut on the 
broad principle by which the praotice of the court 
is guided in respect of the consolidation of causes.

W. M. Johnston, Q.C. (with him M a rtin  Burke), 
for the Em erald, Satellite, and Toiler.—If  this 
were a motion merely to save expense it would 
not have been opposed by us; but it is for the 
purpose of binding us to the terms of a consent 
which we refused, inasmuch as we considered 
ourselves embarrassed thereby. [He then read 
the portion of the consent as altered.] We have 
altered this consent merely to enable, if necessary, 
both the Em erald  and Satellite , to put in separate 
defences, and to enable the Toiler, if she has a 
separate caBe, to come and make it by separate 
pleadings. The court has jurisdiction to consoli
date only under the 75th General Order, 1867, by 
which the solicitors on both sides must consent, 
which they have not done here ; nor can the court 
under the 264th General Order, 1867, alter the 
rules. We submit that this latter order merely 
gives to the court a discretionary power with 
regard to the enlargement of the times fixed by 
the orders. Our opposition to this motion is only 
to prevent the defendants being shut out from 
any defence. The practice at common law with 
regard to consolidation is shown by the case of 
The Corporation o f Saltash v. Jackman (1 D. & L. 
851), which was an action for tollB. The W illiam  
H u tt  only decided that the court had no power to 
dissever an order made for the consolidation of 
three actions, and the cases which have been 
relied on are salvage and not material. Nor is The 
Demetrius in point, We have only asked by our 
alteration of the consent that the Em erald  and 
Satellite  should be at liberty to file separate de
fences. On our petitions we have put forward a 
statement that the vessels were in charge of “ duly 
qualified ” pilots, and we have been met with a 
counter allegation that the Vildosala  was in charge 
of a “ duly licensed ” pilot and with a plea of com
pulsory pilotage; we want to be in a position to 
put forward a similar defence. What the case 
against the Toiler may be we know not, and that 
cause cannot in any case be consolidated.

Corrigan, LL.D. in reply.—The circumstances
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connected with this collision are plain and simple 
matters of fact, and the question which will have 
to be investigated is whether the Vildosala, or 
the tug and tugs which must in this case be con
sidered to be one vessel are to blame. There 
would be twenty-five pleadings required to make 
up the record ; of these twelve have been already 
filed, and we ask the court to adopt a course 
which will obviate the necessity of thirteen more 
being placed on the record. We base our request 
on the practice of the court on the authority of 
Dr. Lushington and Sir R. Phillimore. I t  is 
objected that this consent as served by us em
barrasses the Toiler, and precludes each of the 
three vessels from filing different defences. This 
is not so: the Toiler is not bound except by the 
preliminary act, and at the hearing she can raise 
any defence which the law knows of, consistent 
with her statement in that act, while we are 
bound by the statement of fact which we have 
made in our defences. The Corporation o f Saltash 
v. Jackman does not apply in that case ; ten ships 
did a similar act at different times, but here there 
is one single transaction only. We have followed 
the practice of the oourb in serving this consent, 
which is a simple and reasonable one, and because 
that consent has been refused have asked for 
costs.

T ownsend, J.—This case has been admirably 
argued, and I  think I  can suggest an order which 
will meet Mr. Johnston’s views and also those of 
the other side. The difficulty of dealing with this 
case arises not from any misconduct of the parties, 
but from the peculiar circumstances of the colli
sion in which so many vessels are involved. From 
the affidavits which have been opened it appears 
that these are all causes of collision, and that they 
arose out of one and the same transaction. The 
Vildosala  has been impleaded by the Em era ld  and 
the Satellite, and she has answered in both causes ; 
she has also instituted actions against the same 
vessels, and these two principal cross causes must 
be consolidated. The Vildosala further Bays that 
the Em erald, Satellite, and Toiler are all in the 
Wrong, and brings actions against them, and in 
the cause in which the Toiler has been impleaded 
by the Vildosala  preliminary acts only have been 
filed. Inasmuch as the Emerald, Satellite, and 
Toiler are all represented by the same solicitor 
and counsel I  assume that the case of the Toiler 
eannot be very different from that of the others. 
I t  is proposed on the part of the Vildosala that 
there should be no further pleadings. Two rules 
have been cited to me and have been relied on, viz., 
the 75th General Order, and the 264th General 
Order. [Here the learned Judge read both orders, j 
the first cannot apply unless there be a consent 
on both sides, which is not the case here, and I  
agree with Mr. Johnston’s interpretation of the 
second, and consider that a power to modify 
t'mes, or the like, only is given to the court. I t  
18 no doubt unfortunate that there have been so 
many pleadings, but I  think we can avoid all 
others except one. I  shall make an order that the 
answers of the Vildosala to the petition of the 
Em erald  and Sate llite  be read as her petition in 
the causes against the Emerald, the Satellite, and 
the Toiler. I  surmise that the Toiler has no new 
oase to make, yet I  do not think I  have the right 
t° shut the Toiler, the Emerald, and the Satellite 
out of any defence they may be advised to make, 
they may therefore file a joint answer to the

answer, considered as a petition within one we9k, 
but if  it  should appear on the hearing that the 
filing of such defence was needless, that will 
be a question of costs. I f  there be any defence to 
raise, an opportunity will thus be given, and 
should the matter ultimately go to the Court of 
Appeal, the record will be in a condition to show 
on what grounds this court has proceeded. I  
will consolidate the causes in the manner which I  
have indicated, and thus meet what I  consider 
the justice of the oase. Costs of this motion to 
be costs in the consolidated cause.

Solicitors for the Vildosala, J. T. Ham erton  and 
Sons.

Solicitor for the Toiler, Emerald, and Satellite, 
James Davis.

HIGH COURT OF JUSTICE IN 
IRELAND.

COURT OF A PPEA L IN  A D M IR A L TY .
Reported by I '. BLACKBUBn ¡; H e k n , Esq., Barrister-a -Law,

Jan. 26 and 28,1880.
(Before the L obd Chancellor and Deasy and 

F iizgibbon, L.JJ.)
H amilton (apps.) v. H arland and W olit 

(resps.); T he A cacia.
Practice to ascertain priorities.

Sale o f vessel by decree o f the H ig h  Court o f 
A d m ira lty  restrained in  order to ascertain the 
respective p rio ritie s  o f m ateria l men and m o rt
gagees before appraisement and sale, such p r io r i 
ties to be ascertained by pe tition  and answer in  
the H ig h  Court o f A dm ira lty ,

T his was an application by motion on behalf of the 
Messrs. Hamilton, of Port Glasgow, the appellants 
in this cause, and intervenients in the High Court 
of Admiralty, in a suit for equipment and repairs, 
to stay the sale of the steamship Acacia, ordered 
to be sold by a decree of the High Court of 
Admiralty, dated the 14th Jan. 1880, pending the 
hearing of an appeal from the said decree, or to 
put a stay on the said decree so far as a sale of the 
said steamship Acacia is ordered by it, pending the 
hearing of the appeal in the matter.

The suit for equipment and repairs came before 
the High Court of Admiralty on the 13th Jan. 
1880, and on the 14th of the same month the court 
pronounced its decree condemning the Acadia in 
respect of the claim of the plaintiffs, the Messrs. 
Harland and Wolff, and in costs, and also directing 
that a commission of appraisement and sale of the 
said vessel Bhould issue forthwith. The Messrs. 
Hamilton, who had a mortgage upon the Acacia  
and who were plaintiffs in a mortgage suit against 
the said vessel, appeared as intervenients in the 
cause for equipment and repairs, and on the 21st 
Jan. 1880 gave notice of appeal from the said 
decree, and also from the order of the court dated 
the 3rd Dec. 1879, by which the learned judge 
refused an offer of conditional bail by the Messrs. 
Hamilton pending the hearing of their cause, and 
the ascertaining the respective priorities of their 
claim, and that of the Messrs. Harland and Wolff, 
a report of which motion appears ante, page 226.

The Queen’s Advocate (Walter Boyd, Q.C.) with 
whom was Kisbey for the appellant.—The Messrs.
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Hamilton are registered mortgagees, with a 
charge of 58001. on this vessel, a sale of which has 
been ordered at the suit of the Messrs. Harland 
and Wolff, who have established their claim for 
the sum of 10701. for repairs. We intervened in 
their suit for the purpose of protecting our inte
rests, and serious questions will arise as to notice 
on the part of Messrs. Harland and Wolff of onr 
mortgage before the execution of these repairs. 
We have appealed from the decree of the Court of 
Admiralty, directing a sale, and also from the 
order of the 3rd Dee. 1879. The vessel is now in 
Belfast in the custody of the marshal of the Court 
of Admiralty, and we want the sale to be stayed 
pending the hearing of our appeal. Our mortgage 
suit comes on for hearing to-day in the Court of 
Admiralty. He also referred to

The Scio, L. Bep. 1 A. & E. 353.

Seeds, Q.C., LL.D., with him Gorrigan, LL.D. 
for the respondents.—Priorities cannot, according 
to the practice hitherto existing in the Court of 
Admiralty, be ascertained until the vessel has 
been sold, and the proceeds of the sale are in the 
court. Nor could they in the present case be 
ascertained until a decree was made in the mort
gage suits. When the proceeds were brought 
into court, then, according to she practice, a 
motion should be made by each party claiming to 
have the amount of his decree paid out of the 
proceeds. Upon that motion the Court of Ad
miralty decided the priorities of the different 
claimants: (The W illia m  F. Safford,Lnsh. 69.) The 
grounds for refusing the motion for conditional 
bail are most fully stated in the report of that 
motion ante, page 226.

The Court directed that the motion should 
stand until after the hearing of the mortgage 
cause.

Jan. 28.—The Queen’s Advocate.—-We have 
obtained a decree against the vessel for the full 
amount of our mortgage, 58001.

After hearing Seeds, Q.C.,
The Court made the following order: Let 

the sale of the Acacia as ordered by decree 
of the Admiralty Court be restrained and 
postponed until further order of said court, 
or of this court on the following terms: The 
intervenients admitting the validity as a charge 
upon the said steamship of the plaintiff’s claim, 
established by decree of the 14th Jan. 1880, and 
undertaking within one week to present their 
petition to the High Court of Admiralty claiming, 
on such grounds as they may be advised, priority 
for their claim as mortgagees over the plaintiff’s 
claim, plaintiff undertaking within one week 
after same shall be presented to answer said 
petition, both parties undertaking to speed the 
proceedings on such petition, so as to obtain, 
according to the course of such court, and 
without delay, the judgment of the said court 
as to the relative priority of their respective 
demands, such priority to be ascertained as 
against the said steamship, notwithstanding the 
same has not been sold, the intervenients further 
undertaking to abide by such order (if any) of the 
Court of Admiralty as to any loss, expenses, and 
costs occasioned by postponment of sale of said 
steamship, subject to right of appeal of either 
party against any order of the Court of Admiralty 
in the premises, stay further proceedings upon

the intervenients’ notice of appeal of 21st Jan. 
1880 till further order of this court, and reserve 
costs of such appeal and of this motion for like 
further order.

Solicitors for the appellants, Hamilton, Seeds 
and Thompson.

Solicitors for the respondents, Harland and
Wolff, J. T. Hamerton and Son.

Supreme Court of Jufoicatm
------- 4 -------

COURT OF APPEAL.
S ITT IN G S A T L IN C O LN ’S IN N .

Reported by J. P. A spinall and P. W. Raikbs ,
Esqrs., Barristers-at-Law.

Wednesday, Feb. 25, 1880.
Before Jessel, M.R. J ames and Cotton, L.JJ.)

T he Consett.
APPEAL PROM PROBATE. DIVORCE, AND ADMIRALTY 

DIVISION (ADM IRALTY).

Practice— Costs— Reference — C o llis ion— Both to 
blame— Owners o f cargo— Owners o f sh ip—Jo in t 
action.

Where an action is brought by owners o f ship and 
owners o f cargo laden on board i t  jo in t ly  against 
another ship fo r  damages aris ing from  collision, 
and both vessels are found  to blame, and as a 
consequence no order is made as to the costs of 
the action, and each ship pays a moiety o f the 
damage of the other, those p la in tiffs  who are  
owners o f the cargo are entitled to the costs 
against the defendants o f proving the ir c la im  in  
a reference before the Registrar and Merchants.

I n this case an action for damages sustained in a 
collision was instituted by the owners of the 
Jessora, and also by the owners of the cargo laden 
on board of her, against the steamship Consett. 
The action was heard on the 25th Jan. 1878, when 
the judge found both vessels to blame for the 
collision, and therefore, according to the ordinary 
practice, made a decree “ that the damage arising 
therefrom ought to be borne equally by the 
owners of the Consett and by the owners of the 
Jessore, and he condemned the owners of the 
Consett in a moiety of the plaintiffs’ claim in 
respect of the said damages, and he also con
demned the owners of the Jessore in a moiety of 
the defendant’s counter-claim in respecr, of the 
said damages, and he referred the said damages 
to the registrar, assisted by merchants, to assess 
the amount thereof; but made no orders as to 
costs.”

Affidavits in support of the various claims were 
filed in the registry, and on the 31st Oct. 1878 
the registrar reported “ that a moiety of the loss 
or damage sustained by the parties claiming 
amounts to the sum of 27,1651. I2s. 5d., as stated 
in the schedule annexed,” and from the schedule 
it appeared that the total claim made by the 
owners of cargo amounted to 30,1911. 2s.,of which 
30,1881. 5s. 8d. was proved, and the moiety of 
which the owners of the Consett were liable to 
pay was 15,0941. 2s. 10d.

The defendants commenced a suit for limitation 
of liability, and on the 8th April obtained a decree
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rq ok their total liability, at 81. per ton, to
to,259Z. 7s. 4d. and interest, and directing a 
urther reference of claims. The defendants, 

owners of the Gonsett (plaintiffs in the limitation 
suit), paid into court 13,8431. 10«. 2d., being the 

decreed, with interest, and, on the 1st Aug.
9, the registrar reported the portion of the sum 

due to the several plaintiffs. The report was 
silent as to payment of the costs of the reference.

On the 25th Nov. 1879 the judge of the Admiralty 
-division was moved in court by the owners of the 
cargo laden on board the Jessore, to allow them 
¡("ir costs of the reference and of their affidavits 
filed in support of their claim, a previous applica
tion for the costs of these affidavits, which were 
fi®ed »gain in the limitation suit, to be allowed in 
that suit, having failed.

B uti, Q.C. and M yburgh for plaintiffs, owners of 
hargo.—When both vessels are to blame, and an 
action has been brought by owners of cargo alone, 
though they can only recover half the damages 
rom the ship sued, it is now settled that they, 

hot being wrong-doers, are entitled to the costs:
The City of Manchester, 4 Asp. Mar. Law Cas. 106;

L. Eep. 5 P. Div. 3 ; 40 L. T. Eep. N. S. 591.
R, in a case like this, where owners of cargo join 
their action with that by owners of ship, it is held 
that the owners of cargo are not entitled to costs, 
when both ships are to blame, it will lead to 
owners of cargo always instituting separate suits, 
»nd so tend to multiplicity of suits and increase 
of costs ; besides, the defendants in this suit are 
themselves plaintiffs in the limitation of liability 
suit, and in those suits plaintiffs always have to 
Pay the costs, and, by the use of these affidavits 
again in the limitation suit, the costs which the 
plaintiffs are liable to pay in that suit have been 
diminished. We ought not to be prejudiced by 
the fact that, by joining with the owners of ship in 
°fis action, the defendant is enabled to counter
claim against our co-defendants, for his counter
claim is not available against us.

Clarkson, for owners of the Gonsett.—There is a 
great difference between this case and that of The 
C ity  0yManchester (ubi sup.) I t  is open to owners 
of cargo to bring a separate action, in which case 
they will recover their costs if the vessel they sue 
18 alone to blame, or if both vessels are to blame; and 
wdl have to pay all costs if the vessel sued is not to 
filarne at all; or, to join with the owners of the ship, 
»pd so identify themselves with their interests, 
diminishing the costs they will have to pay, if  the 
vessel sued is not to blame, by sharing them with 
ccir co-plaintiff, the shipowner, and taking their 

share of the burden if both vessels are to blame. 
Resides, this matter is already res ju d ic a ta ; the 
decree in the cause distinctly declines to make 
®fiy order as to costs, and this reference is only a 
Proceeding in the cause, and there is no precedent 
°r the payment of costs of a reference where both 

ar® to blame, except for exorbitant demands.
B utt, Q.C. in reply.—The decree in the cause 

does not apply to costs of the reference. Those 
costs are in the discretion of the registrar, subject 
0 review by the court. Here the registrar has 

dot exercised his discretion at all, and we ask to 
have the report amended by giving us the costs, 
dot of the reference as a whole—for that affects 
be two ships as well as ourselves—but the costs 

we incurred at the reference by filing our affidavits 
°f claim.

[C t. or A pp.

Sir R ob ebt Phillimore.—I  am of opinion that the 
court has not by its decision in the original action 
adjudicated on the question as to whether the 
owners of the cargo on board the Jessore are 
entitled to the costs incurred by them in proving 
their claim at the reference before the registrar. 
According to the practice of the court as now 
settled, the owners of the cargo on board the 
Jessore would, if they had brought a separate 
action, have been entitled to all their costs against 
the owners of the Gonsett, and amongst them to 
the costs of these affidavits. The fact that tney 
have joined in the same action as the owners of 
the ships has not, in my opinion, had the effect of 
increasing, but rather of diminishing, tbe amount 
of costs the owners of the Gonsett have to pay. I  
am therefore of opinion that the owners of the 
cargo laden on board the Jessore are entitled to 
their costs at the reference, and the costs of and 
relating to the affidavits which were brought in 
and used in support of their claims at the reference.

The following decree was drawn up:
The judge having heard counsel on both sides con

demned the defendants in the costs incurred by the 
owners of the cargo of the vessel Jessore (some of the 
plaintiffs) of and relating to the affidavits filed in support 
of the claim, and in the costs of the reference, and of this 
motion; but, on application by defendants’ counsel, gave 
defendants leave to appeal from this order, and stayed 
execution of same pending the appeal.

From this decree the defendants appealed, 
and the appeal came on for hearing on the 
25th Feb., before Jessel, M.R., James and 
Cotton, L.JJ.

Webster, Q.C. and Clarkson for appellants, 
owners of the Gonsett.

B utt, Q.C. and Myburgh for respondents, owners 
of cargo on board the Jessore.

The Court, without calling on the respondents, 
dismissed the appeal with costs, on the ground 
that the reference was a separate proceeding from 
the original action, and that the order as to costs 
made by the judge of the court below therein was 
a matter of discretion with which the Court of 
Appeal would not interfere, and which appeared 
to have been exercised on a proper and rational 
principle.

Solicitors for appellants, owners of the Gonsett, 
Thomas Cooper and Go.

Solicitors for respondents, owners of cargo on 
board the Jessore, Gregory, Bowcliffes, and Go.

Wednesday, Feb. 25.
(Before J essel, M.R., Jambs and Cotton, L.JJ.) 

T he Sir  Charles N atier.
APPEALS PROM THE PROBATE, DIVORCE, AND AD M I

RALTY DIVISION (ADM IRALTY).

Practice—Pleading — P arties— Claim  — Counter
claim  — Set-off— Representative capacity — De
m urrer— Underwriters.

To a c la im  by a master fo r  his wages, the defendant 
set up a counter-claim and set-off fo r  damages 
against, the p la in t if f  fo r  negligence leading to the 
loss o f the ship. To this the p la in t if f  replied that 
the ship was insured, and that the underwriters 
were liable to pay the amount o f the loss to the 
p la in tiff, and that consequently the defendant 
could not m ain ta in  any set-off or counter-claim  
against the p la in t if f.  To this reply (he defendant 
demurred.

T he Sir  Charles N apier.
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Held, that the demurrer must he sustained, because 
the p la in t if f  had not pleaded that the counter-claim  
was brought w ithout au thority  o f underwriter, or 
that the money had been received, but leave given 
to amend the pleadings to raise these issues in  
terms.

Qucere, even i f  these issues were raised properly, 
would they fo rm  any defence to the counter
claim. (a)

T his was an action brought by George Trench, 
lately the master of the British ship S ir  Oha/rles 
Napier, against John H. Howard, who had been, 
with others, mortgagee of the said vessel, for 
his wages and disbursements. The statement of 
claim set out various sales of the ship subsequent 
to the engagement of the plaintiff, and which took 
place without his knowledge, and a final sale on 
19th Sept. 1878 to the defendant, previous to the 
return of the plaintiff to England on the 5th May 
1879, and that the original owner of the ship had, 
previous to the return of the plaintiff, filed a peti
tion for liquidation, and that there were no assets 
of his estate. The S ir  Charles N ap ie r was wrecked 
on the Island of Ascension on the 18th March 1879.

The statement of claim further alleged that the 
plaintiff had bought the ship subject to claims for 
payment of wageB to the crew, &c., and concluded 
with the following paragraph:

18. The defendant insured the said ship, and has re
ceived, and is entitled to receive, the insurance money.

In  answer to this claim the defendant delivered 
a “ statement of defence, demurrer, and set-off and 
counter-claim,” of which the important paragraphs 
were as follows :

14. The defendant demurs to paragraph 18 of the state
ment of olaim, upon the ground that the facts therein 
alleged do not show any ground of aotion or relief against 
the defendant, and on other grounds sufficient in  law to 
support such demurrer.

(a) In  his judgment, the Master of the Rolls seems to 
intimate that, i f  the plaintiff had stated in his reply 
that the underwriters had paid the amount of the loss, 
and that the defendant was in the position of trustee to 
them, and the counter-claim was made without their 
authority, the reply would have been a good answer to 
the counter-claim. This point was not seriously argued 
on the appeal, as the question there was the effeot of the 
reply as it  then stood ; but the authority of the Master 
of the Rolls stands so high, that i t  is as well to point 
out that his opinion was expressed without argument 
against this view. I f  he is right, every plaintiff in  a col
lision acting in the Admiralty Division may reply to a 
oounter-claim in the same way, and i f  he could succeed in 
proving the faots stated, the reply would be a bar to the 
counter-claim. The difficulty, i f  there is any, arises 
from the faot that a shipowner who has been paid for a 
loss by his insurers becomes trustee for them in reBpect 
of any compensation he may reoover from a person occa
sioning the loss ; but does he become such trustee until 
he has aotually received the money P I f  not, i t  cannot be 
necessary to obtain their authority to proceed against 
the wrongdoer. Again, i t  may be asked how can the 
faot that the defendant has made a contraot w ith under
writers, by which he is indemnified from loss in certain 
events, affect his rights in respeot of that loss against 
the wrongdoer P The insurers may be entitled to avail 
themselves of any benefit aooruing from those rights, but 
oan the wrongdoer set up the underwriter’s possible 
olaims to defeat the claim against himself P In  caBes of 
personal in jury, i t  is a well-established rule that the 
wrongdoer cannot take advantage of anything which has 
been recovered from an accident insurance oompany. 
Does the fact that in marine insurance the assured be
comes trustee for his insurers of any sums recovered by 
him distinguish his position from that of a person insured 
with an acoident company ?—Ed .

[C t . of Apr.

15. The defendant denies the tru th  of the said 18th 
paragraph of the statement of olaim.

By way of set-off and oounter-claim, the defendant 
alleges as follows.

18. Whilst the defendant was sole owner of the Sir 
Charles Napier, and the plaintiff was his master, and in 
command thereof, the plaintiff so noglected his duty &b 
master, and conducted himself so negligently and in
efficiently as his master, that bv and through his negli
gence and ineffioienoy the said ship was wrecked off the 
Island of Asoension and totally lost on or about the 18th 
day of March 1879, and the defendant says that a oourt 
of inquiry into the said loss of the said ship, and of the 
plaintiff’s oonduot with respeot thereto as her master, 
was duly held at Ascension pursuant to the provisions of 
the Merohant Shipping Act 1854, and the several subse
quent Acts in amendment thereof, and that the said oourt, 
after inquiry into the said loss and the conduct of the 
plaintiff with respeot thoreto and his management of the 
Baid ship as her master, and hearing the plaintiff, held 
and pronounoed that the said loss of the said Bhip was 
caused by the negligence of the plaintiff as her master, 
and suspended his certificate as master for a year.

The plaintiff set down the demurrer to the 18th 
paragraph of the statement of claim for argument, 
and at the same time moved to strike out the 
latter portion of paragraph 18 of the counter-claim, 
so far as it contained any reference to the proceed
ings of a court at Ascension, as irrelevant and 
embarrassing.

Nov. 11,1879.—Hilbery, for the plaintiff, took 
the preliminary objection that the defendant could 
not plead and demur together to the same matter 
without leave (Order X X V I I I . ,  r. 5); and having 
done so his demurrer must be struck out. The 
objection is not waived by the fact that I  have 
Bet down the demurrer for argument:

Hagg v. Darley, 38 L. T. Rep. N. S. 312 ; 47 L. J.
67, Ch. Div.

Had I  not set it down for argument it would 
be allowed against me (Order X X V I I I . ,  r. 6), 
and it cannot be alleged that the impugned 
pleading is irrelevant, as, if it is demurrable, it 
must be because it alleged a cause of action. I  
therefore am entitled to my costs in any event. 

Clarkson, contra.
Sir J. P h illim ore .—I  shall allow the demurrer 

with costs, paragraph 18 of the statement of claim 
to be struck out; but also I  shall order the state
ment of defence and counter-claim to be amended 
by striking out the latter portion of paragraph 18. 
Costs will be costs in the cause.

The plaintiffs, on the 12th Nov., delivered a 
reply, the third paragraph of which was amended 
by leave of the court on the 22nd Nov. 1879. The; 
paragraph as amended, the amendments being 
shown in italics, was as follows :

3. The plaintiff further says, in answer to the defen
dant’s counter-claim, that the said vessel was fu lly in 
sured by or on behalf of her owners, of whom the defendant 
was one, by certain polioies of insurance against a total 
loss, and that the Baid Sir Charles Napier, being insured 
as aforesaid, became, on the occasion mentioned in the 
oonnter-claim, a total loss to her owners. The plaintiff 
alleges that the underwriters of the said polioies of 
insurance having (without any deduction for the defen
dant’s claim against themselves, in  respect of the moneys 
and damages claimed in  this action by the defendant 
against the plaintiff, and without being informed thereof) 
paid or agreed and become liable to pay to the owners of 
the said vessel, of whom the defendant was one, or to 
some person lawfully authorised to receive the said 
money on their and his behalf, the whole amount of 
money payable under the said policies of insuranoe to the 
owners of the said ship, of whom the defendant was one, in 
the event of the total loss of the said ship, the defendant 
oannot, without the knowledge and authority of the said

T he Snt Charles N apier .
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vmderwriters, further maintain any set-off or counter-claim 
Against the p la in tiff in respect of the loas of the said 
ship.

To this paragraph the defendants demurred.
On the 16th Dec. the demurrer came on for 

argument.
Glarheon in support of the demurrer.—This 

question has really been decided by the court when 
it allowed my demurrer to the statement of claim. 
The matter which was struck out of the statement 
°f claim as irrelevant is pleaded again as a sub
stantive reply to my counter-claim for damages. 
Whether the defendant has been paid or is entitled 
ho recover compensation from the underwriters 
for the loss of the ship, cannot affect his right of 
action against the plaintiff. Underwriters cannot 
sue independently of the person insured :

Simpson v. Thomson, 3 Asp. Mar. Law Cas. 567 ; L.
Eep. 3 App. Cas. 279 ; 38 L. T. Bep. N.S. 1.

H I  recover money in this action from the plain
tiff, and have already been paid by the under
writers, I  should have to pay over the money to 
them, but the right of action is mine personally, 
and I  am entitled to bring it by way of set-off or 
counter-claim against the plaintiff’s claim for 
wages. I f  the plaintiff’s contention is correct, 
m nearly every action of damage brought in this 
court the underwriters on one or both ships would 
have to be made parties :

H ilbery.—There is no doubt a right of action 
against the plaintiff if he lost the ship by his 
^ogf'gonce, but, so far as that right of action is in 
the defendant, it is in him as trustee for the under
writers, and not in his own behalf, and he cannot 
aet off a claim as trustee against a personal claim 
against himself. I t  would be paying his debts 
with the money of the underwriters. Whatever 
has been the former practice of this court, it is 
now governed by that of the Court of Chancery 
before the passing of the Judicature Acts: (S upreme 
Ifourt of Judicature Act 1873, s. 24 (1); Order 
-*-VT., rr. 7,11.) I f  the defendant can set up a 
counter-claim as trustee for third parties, the court 
will have to pronounce two separate judgments on 
claim and counter-claim, and not the one final 
judgment on both required by Order X IX ., r. 3, 
Order X X I I . ,  r. 10. That the defendant would 
not have been entitled to relief in respect of sunh
a counter-claim  as th is  under the circumstances 
Against a personal claim against h im self in  a 
court of equity is shown by a long series o f cases : 

Bristowe v. Needham, 8 Soott N. B. 366 ; 7 M. & 
G. 648 ;

London, Bombay, and Mediterranean Bank v . Nar- 
raway, L. Bep. 15 Eq. 93 ; 27 L. T. Bep. N. S. 572 ; 

Clark v. Cart, 1 Craig & Phil. 154 ;
Watson v. Mid Wales Railway Company, L. Bep. 

2 C. P. 593; 17 L. T. Bep. N. S. 94;
and tha t th is  practice now prevails in  the common 
law divisions is shown by

Macdonald v. Carington, L. Bep. 4 C. P. Div. 28; 
39 L. T. Bep. N. S. 426.

W ith  regard to the defendant’s claim, he is pre- 
dse ly in the same position w ith  regard to any 
money he m ig h t recover as i f  he were the executor 
0r specially appointed trustee of the underw riters;

North of England, <fc., Insurance Association v. 
Armstrong and others, L. Bep. 5 Q. B. 244; 
21 L. T. Bep. N. S. 822 ; 3 Mar. Law Cas. O. S. 
330.

Glarkson in reply.
Sir R obert P h illim ore .—I  cannot see, notwitlr

standing the argument which has been addressed 
to me, that the cases cited in any way support the 
plaintiff’s contention. I t  appears to me that there 
is running through the whole argument some con
fusion between the principles governing a counter
claim and those applicable to a set-off. The claim 
of the defendants here is not brought in a repre
sentative capacity, though, if he recovers upon it, 
and has already been paid by the underwriters, he 
may hold anything that he recovers as a trustee 
for them. The demurrer to paragraph 3 must be 
sustained, and that paragraph struck out of the 
reply with costs.

Prom this decision the plaintiff appealed.
Feb. 25.— Hilbery for the appellant—The ques

tion is, can a trustee, as such, counter-claim in 
respect of the trust property against a plain
tiff who sues him personally for wages P 
Defendant says, first, that wages are not 
due to the plaintiff, and secondly, that plaintiff 
was master of this ship, and lost her by his 
negligence. To the second defence the plain
tiff replies that the ship was insured and became 
a total loss, and that the defendant has received 
or is entitled to receive all the insurance, and is 
therefore a trustee for the underwriter in respect 
of any money he could receive for plaintiff suppos
ing the ship to have been lost through the plain
tiff’s negligence. [ J es sel , M,R.— Ought not the 
application to be made by you under Order X IX ., 
r. 3 , to exclude the counter-claim or set-offp] _ A 
plaintiff or a person setting up a counter-claim 
has no right to demur to any statement of 
fact, i.e., that he is a trustee. The plaintiff is 
entitled to a judgment for his wages sim pliciter, 
and defendant, assuming that his ship was lost by 
plaintiff’s negligence, is only entitled to judgment, 
not for himself but for the underwriters, his cestuis 
que trust, and that is not the subject of a set-off 
or counter-claim, but of an independent action 
By the rules of pleading every pleading must con
tain a statement of all material facts, and no fact 
can be proved at the trial unless it has been pleaded; 
therefore we were not only justified in pleading 
the fact of the trusteeship, but we were obliged 
to do so.

Clarkson for respondent.—The defendant is not 
in the position of trustee; his contract of indemnity 
with underwriters is quite distinct from his right 
of action against a wrongdoer. I t  is true that the 
underwriters may by taking proper steps make 
him a trustee for them of money which he receives. 
The reply does not allege that the money has 
been paid to defendant by underwriters, or that 
the action is brought without their knowledge or 
against their interest. Hence, even if the plain
tiff’s contention is right, it is not duly raised by 
his pleadings.

ll i lb e ry  in reply.—The question on the plead
ings is now raised for the first time; if they are 
to be taken against me, and because I  have averred 
in the alternative that the money has been paid or 
is to be paid, that it has not been paid, and that 
therefore the relation of trustee and cestuis que 
trust has not yet arisen between the defendant 
and the underwriters. I  should be allowed to 
amend, the objection not having been taken below. 
But on a total loss taking place, what remains of 
the property becomes the property of the under
writers, and if any right of action remains in the
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original shipowner in respect of that, property, it 
can only be as trustee for the actual possessors 
of it.

Jessel, M.R.—This is an appeal from a decision 
of Sir R. Phillimore allowing a demurrer to a 
portion of the reply. I  am for my own part loth 
to allow demurrers of this description which do not 
go to the merits of the action, and only raise 
subsidiary questions of little or no importance. 
The suit being an action for wages by the master 
of the Sir.Charles Napier, the defendant raiseB a 
defence and counter-claim that the vessel was lost 
by the negligence of the plaintiff, and that he is 
entitled to damages equal to the value of the ship 
for such negligence. To this set-off or counter
claim the plaintiff replies that the defendant was 
insured, and that therefore, as he recovers his loss 
from the underwriters, it is no defence to the action 
for wages. He says that the fact of insurance is 
material; and that, moreover, the claim cannot be 
entertained in this action, as the plaintiff is 
entitled to ono judgment personally against the 
defendant, and the defendant, supposing him to 
win on his counter-claim, is not entitled to judg
ment for himself, but on behalf of his cestuis 
que trust, and that, therefore, it would be 
necessary to give two judgments, and not one 
only, in accordance with Order X IX ., r. 3, Order 
X X II. ,  r. 10. He says that defendant ought not 
to be allowed to protect himself by setting up a 
claim as trustee against a purely personal claim 
against him. The objection, however, to this is, 
that though the fact that the defendant was in
sured is pleaded, it is not pleaded that he is or 
would be a trustee for underwriters in respect to 
any money he might recover from the plaintiff. 
No doubt the defendant has a right of action 
against the plaintiff whom he alleges to have lost 
his ship through negligence, and it does not ap
pear that he has lost that right. The allegation in 
the reply is that he has been paid or will be paid, 
and that interpretation of the pleadings must be 
taken which is least advantageous to the pleader; 
it therefore cannot be said that he has lost his 
personal right of action, as it is not shown that the 
relationship of trustee and cestuis que trust has 
arisen between the defendant and his underwriters, 
neither is it pleaded that this action is brought, or 
rather this counter-claim or set-off set up, without 
the knowledge and authority of the underwriters. 
I t  must also be borne in mind that a set-off and 
counter-claim are not the same thing; a matter 
may be an answer to one but not to the other. 
As therefore the pleadings do not support 
the contention of the plaintiff, it is not neces
sary to decide what would bo the result if they 
did, and the judgment of the court below allowing 
this demurrer must therefore be affirmed with 
costs. As to amending the pleadings I  chink, if the 
plaintiff can show that the defendant has actually 
received the money, and considers the fact to be 
material, he should be allowed to do so, but such 
amendment cannot be allowed without some evi
dence. The plaintiff may bring in an affidavit 
before Saturday next, and if satisfactory the 
amendment will be allowed.

James and Cotton, L.JJ. concurred.
The pleadings were not amended in pursuance 

of the above permission.
Solicitors for plaintiff, F. W. and I I .  H ilbery.
Solicitor for defendant, W. W. Wynne.

Dec. 11, 12, 20,1879; and Feb. 27,1880. 
(Before James, Baggallay, and B rett, L.JJ.)

T he Parlement B elge.
APPEAL FROM THE PROBATE, DIVORCE, AND ADM IRALTY 

DIVISION (ADM IRALTY).

Jurisd ic tion—In te rna tiona l law—E x -te rr ito r ia lity  
— Foreign Government vessel—M a il packet— 
Collision—Arrest— Exemption from .

A n  unarmed vessel belonging to a fore ign sovereign 
State, and employed in  what .is considered by 
that State to be a na tiona l service, is entitled to 
the privilege o f a vessel o f w a r as to freedom fro m  
arrest in  a suit in  rem.

Such im m un ity  is not fo rfe ited  by the p a r tia l em
ploym ent o f the vessel in  carry ing merchandise 
and passengers where her substantial employment 
is  o f a na tiona l character; e.g. the carriage o f 
mails.

Semble, any property o f a fo re ign  sovereign or 
State used fo r  public purposes is exempt fro m  
the ju risd ic tio n  o f any tribu na l in  this country.

A  su it in  rem, though p r im a r ily  a proceeding 
against the ship or res, is ind irec tly  a process 
compelling the appearance o f the owner to defend 
his property, and therefore is not applicable 
where the ship or res is the property o f a foreign 
sovereign or sovereign State against whom an 
action w i l l  not lie by reason o f in te rna tiona l law  
or the comity o f nations.

The judgment o f the court below, that a vessel em
ployed in  such a way was not exempt fro m  c iv il 
process in  a  su it in  rem, reversed on the ground  
that the im m un ity  fro m  process was incident to 
her public character and ownership.

■The question decided in  the court below, whether the 
Crown has power to grant by treaty^ to foreign  
vessels the im m unities o f pub lic  ships w ithout 
the consent o f Parliam ent, not considered (a)

T his was an appeal from the decision of the 
Probate, Divorce, and Admiralty Division (Ad
miralty), allowing judgment by default against 
the steam vessel Parlement Beige, and a warrant 
to issue for the arrest of that vessel.

The Parlement Beige was a vessel engaged in 
carrying the mails between Dover and Ostend. 
The peculiar circumstances of the case which led 
to the appearance under protest of the Attorney- 
General on behalf of the Crown are set out in the 
report in the case in the court below (ante p. 83; 
40 L. T. Rep. N. S. 222 ; L. Rep. 4 Prob. Div.129).

The appeal was heard on the 11th, 12th, and 20th 
Dec. 1879.

The Solicitor-General (S ir  H . Giffard), A dm ira lty  
Advocate (Dr. Deane), with the Attorney-General 
(Sir J. Holker) and A. L . Sm ith, for the Crown, 
appellants.

Webster, Q.C. and Dr. W. G. F . P h illim ore  for 
respondent.

The Solicitor-General.—There is no traverse of 
the facts stated in the information of the Attorney- 
General (ante p. 84), and therefore for the purposes 
of this argument they must be taken as true. We 
admit mpreover that the vessel has been employed 
in the carriage of parcels, but not that she has been 
used as an ordinary cargo vessel. The carriage ot 
letters is in itself a carriage of parcels of a par
ticular description. [J ames, L.J.—The carriage of

(a ) See foot-note to report of case in the court below,
a n te , p. 83.
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bullion by a regular vessel of war does not divest 
her of her privileged character. 1 The broad ques
tion is, whether a vessel employed under the con
ditions in which this vessel is employed is within 
the jurisdiction of the civil courts of law of the 
country ; our contention is that she is privileged 
from the jurisdiction of those courts, and further 
that, even if acting under the conditions of a 
treaty Bhe has done something which, under 
other circumstances, might vitiate that privi
lege, that is not a matter which a subject of this 
realm can raise. [B rett, L. J.—Is itcontended that 
any person except the Belgian Government derives 
a profit from the trading of this ship P Phillim ore. 
— The Continental Daily Parcels Express (see 
ante p. 86). Brett, L.J.—They are only shippers, 
not interested in the profits made by the 
ship.] The only evidence of trading is that 
contained in the circular or advertisement of the 
Continental Daily Parcels Express. Our first 
point is, that the Parlement Beige was the pro
perty of the Belgian Government, and as such 
exempt from the jurisdiction of the courts of this 
country. A  public vessel, that is a vessel the 
property of the State, is free from the civil juris
diction of other states : ( The Exchange, 7 C ranch, 
(Amer.) 141.) That in that case the vessel was an 
armed ship makes no difference; the judgment is 
based on the fact of her being a public ship. The 
exemption is that of the Sovereign’s property, not 
an incident of the particular purpose for which 
the property is employed ; this is shown by the 
fact that it extends to all sorts of property, and is 
not restricted to ships at all. In  Vavassmr v. K rtipp  
(L. Rep. 9 Ch. Div. 351; 39 L. T. Rep. N. S. 427) 
it  was held that the courts had no jurisdiction to 
prevent a foreign sovereign from removing his 
property in this country, and this although the 
property, had it belonged to any person other than 
a sovereign, might have been liable, not only to 
detention, but also to destruction, in consequence 
of a breach of patent rights granted by the 
Crown. There is no precedent for the arrest of a 
foreign public ship. 'The P rin s  F re d e r ic k  Dod. 
451) is no authority on the subject, as the case was 
never decided. Briggs v. The Lightboats (11 
Allen’s Mass. (Amer.) Rep. 186) shows that the 
exemption depends on the public, and not on the 
military character of the property or ship. But 
even if the vessel would under ordinary circum
stances by reason of her employment be liable to 
the ordinary civil process, she is exempted from 
that civil process by the express provisions of 
the convention (ante p. 84). I t  is contended 
by the respondents that tho treaty-making power 
of the Crown is expressly limited to making 
treaties of peace and war, but in fact the Crown 
by its ministers is the agent of the country in 
foreign affairs. [B rett, L.J.— Do you contend

from the jurisdiction of the courts?] The 6th 
article of the treaty would exempt such vessels 
hired for this particular purpose of carrying the 
mails from arrest. Every state must be under- 
stood on the principle that certain persons or 
things are outside its operation; that is, those 
Persons or things which are not subject to it, at 
all events without express words, by the common 
law and by international law as a part of the 
common law ;

Triquet and others v. Bath, 3 Burr. 1478.

The Territorial Waters Jurisdiction Act 1878 
(41 & 42 Viet. c. 73) declares the auohority of 
Her Majesty over all foreign ships within a certain 
distance of the coast, but it could not be contended 
that by this Act the courts of this country had 
acquired jurisdiction over foreign ships of war ; 
it was not necessary to specially exempt those 
vessels from the operation of the Act, because 
they are exempt from the operation of all 
municipal law by international law. All statutes 
must be interpreted salvo ju re  Regis. [B rett, 
L.J.—No words, however large in their significa
tion, can give a jurisdiction which did not 
previously exist, unless they purport expressly to 
give i t ; if they do that, the courts must 
obey the statute.] I t  is the prerogative 
of Her Majesty to invest any particular person 
or thing with a diplomatic and therefore a 
privileged character. On principle every person in 
the realm is bound to obey the law or take the 
punishment, but if he is recognised as an 
ambassador his liability ceases. I f  he is re
cognised as an ambassador, i.e., received as such 
by Her Majesty, that is sufficient to give him the 
privilege; the courts cannot inquire into the 
validity of his credentials or employment. [B ag- 
gallay, L.J.—Does your contention go so far as 
to say that the exemption from civil process would 
extend to all oases connected with the ship, e.g., 
a case of smuggling by one of the crew P] Any 
breach of the municipal law would have to be 
corrected by diplomatic action between the States, 
and so also all breaches of the carrying powers 
given by the treaty: “ Treaties of every kind, 
when made by the competent authority, are as 
obligatory upon nations as private contracts are 
binding upon individuals ; and they are to receive a 
fair and liberal interpretation according to the 
intention of the contracting parties, and to be kept 
with the most scrupulous good faith. Their 
meaning is to be ascertained by the same rules of 
construction and course of reasoning which we 
apply to the interpretation of private contracts. 
I f  a treaty should, in fact, be violated by one of 
tho contracting parties, either by proceedings 
incompatible with the particular nature of the 
treaty, or by an intentional breaoh of any of 
its articles, it rests alone with the injured party 
to pronounce it broken. The treaty in such a 
case is not absolutely void, but voidable, at the 
election of the injured party. I f  he chooses not to 
come to a rupture, that treaty remains obligatory. 
He may waive or remit the infraction com
mitted, or he may demand a just satisfaction:” 
(Kent’s Com. on Amer. Law, vol. 1, p. 174.) 
[B rett, L.J.—But that only refers to treaties on 
subjects which are a proper matter for treaties ; if 
the Crown had no power to make this treaty the 
principle does not apply. I f  the Government of 
Belgium should consider themselves aggrieved by 
this action it may be that the Government of this 
country must make it good to them by reason 
of the obligation of the treaty, though the 
plaintiff is not prevented from bringing nis 
action.] I t  is only the nation which can avail 
itself of a breach of the treaty or an informality or 
irregularity in i t ; that course is not open to the 
individual. I f  an ambassador or one of his 
servants were to smuggle contraband articles in 
the ambassador’s carriage, it may be that the 
goods smuggled might be liable to seizure, but the 
carriage itself would not, though in ordinary cases
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the carriage of wrongful goods leads to the 
forfeiture of the vehicle in which they are carried : 
(the Customs Consolidation Act 1853, 16 & 17 
Viet. c. 107, s. 222); and it is shown by The 
Exchange (7 Oranch. Amer., 116) that the general 
permission granted to public vessels to visit the 
ports of another country is sufficient to invest 
them with the privilege of exemption from civil 
process whilst there; a fo r t io r i,  therefore, a 
special invitation to a vessel to come under 
that privilege invests it  with the privilege 
whilst in the ports of that country which has 
invited it. [J ames, L.J.—But the permission 
given to ordinary public vessels to visit the ports 
of another country is the invitation of the nation, 
not merely of one of the estates of the realm,] 
But here the special invitation is given by that 
estate of the realm which is the only one in which 
is vested, so far as foreigners are concerned, the

frant of such a privilege. I t  is not necessary for 
[er Majesty to invest a vessel with a particular 

character, but only to say that vessels employed in 
such a service are so invested. This vessel is from 
the conditions of its ownership exempt without 
the treaty, but, as a public vessel engaging in 
ordinary commerce might be held to have waived 
this exemption, the treaty says that this vessel 
shall not waive its exemption by reason of carry
ing on such traffic as is contemplated by the 
treaty. There has never in history been a success
ful attempt to arrest a public ship in time of peace 
for a breach of municipal law. (Brett, L.J.— 
The object of an arrest of a ship in a suit in  rem 
is to compel an appearance. The owner, the King 
of the Belgians, could not be compelled to appear 
in any civil suit.] The case of The Charkieh 
(1 Asp. Mar. Law Cas. 581; L. Rep. 4 A. & E. 
59; 28 L. T. Rep. N. S. 513), on which the 
learned judge of the court below seems to have 
based his judgment, does not apply. That 
was the case of a vessel employed to all intents 
and purposes as an ordinary merchant vessel, and 
not owned by a sovereign prince, nor the property 
of a sovereign state, nor employed in the public 
service, though in the judgment below the fact of 
her not being a ship of war in the ordinary use of 
the term is held to bar her from the claim of 
privilege. The learned judge of the court 
below admits (ante pp. 91, 92) that the privi
lege is not limited to ships of war, but 
is extended to public ships when used for 
exploring purposes, though unarmed, and to 
vessels of pleasure or yachts belonging to a 
sovereign prince. What definition can be given 
of such vessels which would not include this ship ? 
The dictum extracted from the judgment of Lord 
Campbell in The Magdalena Steam Navigation  
Company v. M a rtin  (2 Elll. & Ell. 94,114) does not 
apply here, when the privilege claimed is that of 
the State property, and not of an individual which 
may or may not extend to his property ; and the 
judgment of Story, J. in The Santissima T rin id a d  
(7 Wheaton (Amer.) 283) applies by implication to 
all public ships, though for the purpose of that 
case it was not necessary to state the principle of 
exemption for other than public ships of war. The 
only reason why the treaties relied on by the 
respondents as having been referred to Par
liament before becoming operative were so re
ferred, was either because they enacted penalties 
in certain cases, which of course could not 
be inflioted either on a subject or a foreigner

without the consent of Parliament, or because, 
as in the Treaty of Berne, they concerned the 
revenue.

Dr. Deane, Q.C. (Admiralty Advocate) on the 
same side.—The privilege is that of a public ship 
as distinct from a private ship, and not of a public 
ship of war as distinct from a public ship not of 
war. The question of privilege or no privilege, is 
decided by the condition of her officers, whether 
they are commissioned or not; that is, whether 
the ship is a commissioned vessel (Phill. Inter. 
Law, vol. 1, p. 404, 2nd ed. s. 350). The same 
principle is acted on in our Courts of Admiralty, 
where, in consequence of the immunity of the 
Crown from suit, in case of collision with a 
Queen’s ship or public vessel, the action is brought 
against the captain; and this is so not only in the 
case of ships of war, but also in that of troop 
ships and unarmed store ships, as in the recent 
case of H . M. S- Wye (not reported). When the 
expression armed vessels of the Government is 
used, it in reality only means fitted out by 
Government in the sense of the French word 
armement, which is equivalent to our word 
“ equipment,” or armateur, which is the ordinary 
expression for a shipowner. In  Briggs and 
another v. Lightboats (11 Allen’s Mass. Amer. 
Reports, 157) this question was decided in this 
sense, for (p. 165) the learned judge says: “ I t  is 
said for the petitioners that these lightboats were 
not upon their stations, and that they were not 
intended for military service. But after they 
had once come into the possession of the United 
States for public uses, whether remaining at the 
builders, or at the station of their final anchorage, 
or on the way from one to the other, they were 
subject to the exclusive control of the Executive 
Government of the United States, and could not 
be interfered with by State process. The 
immunity from such interference ariseB, not because 
they are instruments of war, but because they 
are instruments of sovereignty, and does not 
depend on the extent or manner of their actual 
use at any particular moment, but on the pur
pose to which they are devoted; ” and so also in 
the more recent case of the United States ship 
Constitution (ante p. 79; L. Rep. 4 P. Div. 39; 
40 L. T. Rep. N . S. 219), that vessel was 
held to be within the privilege of exemption, 
though not at the time employed as a ship 
of war, but in the peaceful, and indeed com
mercial, occupation of carrying back to the 
United States samples which had been exhibited 
at the Paris exhibition, and which his Lordship 
in his judgment speaks of as cargo, but for the 
arrest of which he refused to allow a warrant to 
issue; therefore it is obvious that the mere 
carriage of cargo, and non-efficiency for warlike 
purposes, are not in themselves sufficient to 
deprive a public vessel of the privilege. In  one 
sense, indeed, every vessel of the Government is 
armed, as the officers have a right to carry arms 
forbidden to ordinary civilians, and doubtless the 
crew have their rifles and cutlasses, &c., and the 
arming may consist of no more than this. In  the 
case of the boats and steam launches of a regular 
warship could it be maintained that those boats, 
when on service detached from the man-of-war, 
would not be entitled to the privilege ? The 
object aimed at by an arrest is, primarily, to 
enforce an appearance, which cannot be done 
here, the owner, the King of the Belgians, not
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being under any obligation to appear; and 
aecondarily, failing an appearance, to obtain a sale 
of the ship—that is, in this case, to sell the property 
of a foreign government, which would be a breach 
of international law.

Webster, Q.O. for respondents.—There is no 
authority for the exemption of vessels engaged in 
trade from civil process, no matter whom they 
may belong to. The basis of The Exchange (7 
Cranch, 116) is that that vessel was a portion of 
the public armed force of the nation to which she 
belonged. I f  she had been engaged in trade she 
could not have claimed the exemption. The court, 
indeed, suggests that possibly a private ship not 
trading may claim an exemption, but this point is 
not determined, and it only shows that the fact of 
trading forfeited the exemption. The whole of 
the case, both the decision itself and the reasoning 
on which it is founded, apply only to vessels of 
war in the ordinary acceptation of the term, and 
the principle is affirmed that in the case of a 
sovereign trading he would be subject to the 
ordinary municipal law of the country, so far as the 
trade was concerned : (The S w ift, 1 Dod. 320,339.) 
The Santissima T rin idad  (7 Wheaton 283) is a 
direct authority for the proposition that the pro
perty of a foreign government may be arrested. 
[B rett, L.J.—That is a question of the law of 
prize.] Yes, in a sense, but prize belongs to the 
Government of the captor, and it is shown by that 
case to be liable to the municipal law of another 
country. In  the judgment of the court below in 
that case (The Santissima T rin idad , 1 Brocken- 
brough Amer. pp. 479, 497), Marshall, C.J. says : 
“ Foreign courts consider the property,” that is, 
in prizes captured either by vessels of war or 
privateers, “ as the property of the Sovereign, and 
the possession of the captor as the possession of 
the Sovereign.” [J ames, L.J.— But that case only 
says that, if the property of the Sovereign is 
alleged to have been acquired in a way contrary 
to the municipal law of the place where it has 
been acquired, the courts can investigate the 
question whether the acquisition has or has not 
been lawful, that is, whether the foreign Sovereign 
has any title to the property at all.] The true 
difference is, that where any wrong or breach of 
contract imposes a maritime lien on the ship, 
which lien can be enforced by a suit in  rem 
against the property, the arguments against per
sonally suing a sovereign or sovereign state do 
not apply; this is shown by the decision of the 
American courts in the case of The United States 
v. W ilder (3 Sumner, Amer. 308, 314), which 
declared that the property of the United States 
on board a private ship was not exempt from the 
maritime lien which the laws of the United States 
allow shipowners to have over goods to enforce 
general average contributions. Yet the United 
States could not have been sued by a subject per
sonally ; that shows, for the distinction is drawn in 
that case, that the only property of the Govern
ment which is exempt from proceedings in  rem  to 
enforce a maritime lien iB that property which for 
reasons already pointed out it would be contrary 
to international law and the comity of nations to 
take any proceedings against, i.e., the public armed 
vessels of the State. The case of Briggs v. The 
Idghtboats (11 Allen, Mass. Amer. 157) is not 
really in point; the question there was not of pro
ceedings to enforce a maritime lien, but to enforce 
a lien given by a statute, what may be called a

territorial lien of the nature of, but some
what more extensive than, a possessory lien ; 
the rights under it were given by a statute 
which did not bind the Sovereign. Maritime lien, 
on the other hand, is a lien recognised by 
all states as binding on the property in whose
soever hands it may be. [J ames, L.J.—The expres
sion “ maritime lien ” is not a strictly accurate 
one; “  lien ” means strictly only a charge on a 
thing whilst in the hands of the person making 
the demand against the owner of the thing.] What 
is called a maritime lien binds the charge on the 
thing in whosesoever hands it is, and only cannot 
be enforced where the thing is the public armed 
vessel. [B aggaleay, L.J.—Suppose damage is 
done by a ship of war which is subsequently sold 
by the Government to a private individual, do you 
say that a lien would attach to her in the hands 
of her new owner for the damage done whilst a 
vessel of war?] The exemption is only that of 
vessels of war, and therefore only exists so long 
as the vessels are vessels of war:

Wheaton International Law, by Boyd, s. 101, p. 141.
Halleck International Law, by Baker, eh. 7, s. 25, 

p. 176;
Phillimore International Law, 2nd edit., vol. 1., 

gs. 343-350, pp. 393-405;
and does not extend to persons other than the 
personnel of such ships even on board of those 
ships:

Opinion of Sir W. Scott (Lord Stoweil), 18th Nov. 
1820; Report of Royal Commission on Fugitive 
Slaves, 1876, p. 77.

How then can it extend to persons other than the 
crews of a ship of war or property other than a ship 
of war ? Besides, even if the vessel were exempt 
as a vessel of war is exempt, or as it is sought to 
make other vessels exempt under this convention, 
the Parlement Beige has forfeited such exemption 
whether claimed as a public vessel engaged in a 
public service, or under the convention, by the 
trading in which it has been proved she has 
engaged. I t  is the condition on which a man 
of war claims exemption that she does not trade, 
and it is the express condition in this convention 
which purports to extend the exemption to vessels 
complying with the condition. [J ames, L.J.—'The 
alleged carrying of merchandise has not in any 
way caused the damage of which you complain.] 
That is immaterial. P rim d  fac ie  I  am entitled to 
recover for the damage I  have sustained, and the 
vessel claiming an exemption from civil process 
is bound to prove that she has acted in accord
ance with the rules on which that exemption is 
granted.

Dr. W. O. F. P h illim ore .—This proceeding being 
by a suit in  rem against the ship is not similar to 
a personal action against the owner of the ship. 
No citation is served on any person, but any 
person, not the owner alone, who considers he has 
an interest, may appear. That is really the way 
in which the Attorney-General appears; it is not 
for the King of the Belgians or the Belgian 
Government, but for the Crown of the country 
who consider they have an interest in the suit. An 
Admiralty action in  rem  is a legal proceeding for 
the consummation of an inchoate maritime lien :

The Bold Buccleugh, 7 Moo. P. C. Cas. 273.
This therefore is a suit against the ship and 
not against the foreign sovereign, and does 
not touch his dignity. [B rett, L.J.—A maritime



238 MARITIME LAW CASES.
Ct. op A pp.] T he Paklement Belge. [C t. op A pp.

lien gives no right to take possession of the pro- I 
perty.it onlygivesaCourt of Admiraltyjurisdiction 
to hold it till the rights of all parties in it are 
settled. I  doubt much whether a maritime lien 
would attach to a vessel after leaving the Govern
ment service for damage done by her whilst in the 
service.] There is direct authority that a vessel 
chartered by a foreign government for warlike 
purposes is liable to arrest after the termination 
of her charter for damage done whilst under 
charter:

The Ticonderoga, Swab. 215.
Before the case of The Exchange (ub i sup.) was 
decided there were grave doubts amongst jurists 
as to the exemption even of armed ships, and The 
S w ift (ubi sup.) shows that unarmed ships would 
in any case not be exempt from the law. [B uett, 
I/.J.—In  the case of The Resolute (33 L. T. Rep. 
0. S. 80; 4 Ir . Jur. 1ST. S. 123), a Government 
transport which had been arrested in a suit for 
damage was released.] Yes; but she was a commis
sioned vessel employed in the military service of 
the country. In  the case of The P r im  Frederic 
(ub i sup.) the warrant was actually executed, and 
the subsequent proceedings show that Lord 
Stowell did not consider that there had been 
anything necessarily wrong in the process. The 
exemption from municipal law is really only for 
those ships and persons who are under martial 
law. A  captain of a vessel so situated may both 
be punished himself and may punish his crew for 
an infraction of the sailing regulations, but that is 
not the case here. Gan it be supposed for a 
moment that all the passengers who go on board 
tho Parlement Relge for the passage from Dover 
to Ostend are under the martial law of Belgium in 
the way in which a man on board an English ship 
of war is under the Naval Discipline Act? 
Besides, a ship of war is frequently sent on 
missions of the utmost importance to the State to 
which she belongs, and her detention might lead 
to the gravest complications. ThiR distinction is 
the correct one, in the opinion of M. Ortolan, 
himself both a naval officer and an international 
jurist, and is shown by his approval of the answer 
of the Russian Government to a question pro
pounded to it  by that of Spain touching the 
character of a Danish vessel:

Ortolan, liv . 2, chap. 10, 2nd edit., pp. 211, 217.
This ship and her officers are in no bense agens 
de la  force publique. The reason of the exemption 
is the nature of the service, and here the only 
public service is the carriage of mails, and that is 
not a species of public service that creates any 
exemption. Mail steamers, both British and 
foreign, are arrested continually, In  a recent case 
where the Dutch mail boat from Sheerness to 
Flushing (The Stadt F lushing, not reported) 
was arrested, she attempted to defend herself from 
the charge of going too fast in foggy weather by 
alleging a contract between her owners and the 
Government requiring the mails to be carried at a 
certain speed under penalties; but it was held to 
be no defence to the action. On what principle 
can it be said that the Calais steamer belonging 
to the South-Eastern Railway Company is liable 
to seizure for damage done, and that the Ostend 
steamer employed in precisely the same service is 
not P The only property of a sovereign or a state 
that is exempt from civil process is that property 
which is connected with the dignity or personal

comfort of the Sovereign or with the military 
power of the State. [J ames, L.J.—In some 
respects he is under a personal disability; for 
example, he could not acquire real estate in this 
country in his sovereign capacity.] Since the 
passing of the Alien Act he probably could, 
and if so, it would be liable to the law of 
this country, but his ordinary movable property 
would in any case be liable to the municipal 
law, as e.g., if any person on his behalf stored 
explosives belonging to him in a manner con
trary to the Explosives Aot, they would be liable 
to seizure and forfeiture, and a railway company 
might sell his property if left on their hands. 
That under certain circumstances a suit can be 
brought affecting the property of a foreign 
government in this country is shown by the case 
of La riv ie re  v. M organ (L. Rep. 7 Ch. App. 550 ; 
24 L. T. Rep. N. S. 339, 859), which was a bill 
against the Government of France. [J ames, L.J. 
— In that case the money about the payment of 
which the bill was filed was in the hands of a 
stakeholder.] The alleged stakeholder, however, 
denied that it was held by him in trust for the 
vendors, and they ultimately won. The law as to 
appearance by foreign states is laid down in the 
judgment of Lord Hatherley; he says : “ The main 
argument in the case has, however, been that the 
French Government, though it has an undoubted 
interest in the fund, is not before the court. 
. . . .  The question now raised is, whether, in 
the absence of the French Government, it is 
possible to ascertain the right to the particular 
fund, the French Government declining to 
appear—a very proper course for them to take if 
they think fit. Is there then to be a total failure 
of justice because the French Government 
declines to assert any right to the fund ? . . . . 
In  any such case we must ascertain as we best 
can, in the absence of other parties, what are the 
rights of the parties who do appear. . . . There 
may be many cases in which a foreign government 
has some interest, but tho other parties interested 
must not suffer because it is impossible to compel 
the attendance of one of those who might claim 
thefund.” And though this decision was not upheld 
by the House of Lords, yet so far as this portion 
of it is concerned the House of Lords agreed, for 
Lord Cairns is reported to say: “ No doubt, 
under such circumstances, the court having a 
trust fund under its control might well proceed to 
administer that fund, even although a foreign 
government might be interested in it, and might 
not be before the court or subject to the jurisdic
tion of the court.” I t  appears indeed that, 
although a foreign sovereign cannot be compelled 
to appear, he may in some cases be added as a 
defendant:

G la d s to n e  v. M u s u r u s  B e y , 1 H. & M. 495.
The decision in Vavasseur v. K ru p p  (L. Rep. 9 Ch. 
Div. 351; 39 L. T. Rep. N . S. 427) depends on 
various considerations other than the property 
being in the Mikado of Japan. Thero was no user 
in this country, and also the goods were munitions 
of war, and were here as part of the armament of 
vessels of war, and it is on that fact—their military 
character—as affecting the dignity of aforeign state 
that the judgment is based. [J ames, L.J.—The 
case of Betts v. Neilson (12 L. T. Rep. N . S. 719) 
shows that a patent right may be violated as well 
by a passive as an active user in this country, and 
in Vavasseur v. Krupp  (ub i sup.), notwithstanding
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an injunction of the court the Mikado was allowed 
to remove the goods in consequence of his status], 
A  suit may be instituted against the representative 
of a foreign country so long as it does not touch 
or interfere wilh his personal liberty or comfort, 
and in cases governed by the civil law, and where 
jurisdiction is provided by a suit in  rem in the 
first instance, such suit may proceed :

Taylor v. Best, 14 C. B. 487.
The Court of Admiralty is a court proceeding 
by the civil law, and therefore a suit in  
rent may proceed. [B rett, L.J.—The privileges 
of an ambassador are limited, non seguitur that 
the privileges of a sovereign are so in respect of his 
property.] They are the same in kind, and in 
Taylor v. Best (ub i sup.) the case was argued on 
the principle of the privilege of sovereigns, and 
this is the correct principle : (Bynkershoek de 
Boro Legatorum, ch. vii., viii.) The propriety 
of proceeding by a suit in  rem where possible 
is shown by Lord Campbell in the Magdalena 
Steam, N avigation Company v. M a rtin  (2 El. 
&  El. 94), where he says: “ In  countries 
where there may be a citation by seizure of 
goods, if an ambassador loses his privilege by 
engaging in commerce, he not only may be cited, 
but all his goods unconnected with his diplomatic 
functions may be arrested to force him to appear, 
and may afterwards, whilst ¡he continues ambas
sador, be taken in execution on the judgment.” 
[B rett, L.J.—The only maritime law in this 
country authorising an arrest of property is 
that recognised by the common and statute 
law.] Yes, but the protest of arrest of a ship 
in an Admiralty action is so recognised. The 
case of Santissima Trinidada, (1 Brockenbrough, 
Amer.478onappeal,7 Wheaton, Amer. 283) decides 
two questions : first that it is the duty of a court 
of law to decide the status of a foreign vessel 
claiming exemption from municipal law as a vessel 
of war; and secondly, that at all events pend
ing the decision of the first question the 
property of a foreign sovereign may be seized. 
The learned judge who decided this case in the 
court below based his judgment in both these 
questions on the authority of previous cases, and 
specially on that of The Exchange (ub i sup.). 
[B rett, L.J.—I f  the seizure is an unlawful 
seizure, the property in the goods seized does not 
pass, and therefore never becomes the property of 
the Sovereign.] I t  is sheltered by the national 
flag. The case of Briggs v. The Lightboats_ (ubi. 
sup.) is no authority for this case. The suit itself 
was not an Admiralty suit; that is, it was not 
according to the definition of our law a suit in  
rem,. I t  was a suit brought to enforce a right of 
lien given by statute in a particular state, and it 
was moreover an attempt by a subordinate state 
to enforce a lien given by a statute of that 
subordinate state alone against the property of the 
paramount state, that is, to exercise a jurisdiction 
which was beyond its authority by reason of the 
peculiar constitution of the United States :

United States v. Judge Peters, 5 Cranch. Sup. Court 
(Amer.) Bep. 115.

The fact of the property, the subject of a suit in  
rem, being the property of the Sovereign, is no de
fence to such an action :

United States v. Wilder, 3 Sumner, Amer. 308. 
[B rett, L.J.—In  that case the United States by 
bringing the action had voluntarily come before

the court.] Yes, but the question decided 
by that case is not as to the right of 
the subject to sue the State, but as to the 
liability of the property of the State to be pro
ceeded against in  rem. Story, J. says (p. 312) : 
“ I t  is said that, in cases where the United States 
are a party, no remedy by suit lies against them 
for the contributions, and hence the conclusion is 
deduced that there can be no remedy in  rem. 
Now I  confess that I  should reason altogether 
for the same premises to the opposite conclusion. 
The very circumstance, that no suit would lie 
against the United States in its sovereign capacity, 
would seem to furnish the strongest ground why 
the remedy in  rem should be held to exist. 
Besides, though as a matter of constitutional law 
iu this country a subject cannot sue the Grown, it 
does not follow that by the comity of nations he 
should not be able to sue the sovereign of a foreign 
country. That there are differences between the 
status of the Crown and of foreign sovereigns 
recognised by our courts is clear ; e.g., the Grown 
cannot be compelled to make discovery of docu-
iients :

Thomas v. The Queen, L. Bep. 10 Q.B. 44 :
Tomlin v. Attorney-General, 40 L. T. Bep. M. 8. oU. 

Yhereas a foreign Government is compelled :
i t  r  ITT XT Q 7AA

L. Rep. 2 Eq. 359;
and even our own Crown is liable in suits iu  rGtu, 
for all property derelict at sea vests in the Crown 
as droits of Admiralty [The Augusta, 1 Hagg. 18), 
and yet such property is subject to suits in  rem  for 
salvage in the every-day practice of the court: and 
that there are vessels belonging to the Govern
ment or to a department of the Government 
which yet are not entitled to the privileges of 
men-of-war is evident:

The Helen, 3 C. Bob. 224 ;
The Cvhele, 3 Asp. Mar. Law Cas. 478, 532 ; 37 L. T. 

Bep'. N. S. 165, 773; L. Bep. 3 P. Div. 8.
The writers on international law agree in pointing 
out that the ex-territorialty attaches only to a vessel
of war :

Bluntschli, Droit International, sect. 321, p. 184 ;
Calvo, Droit International, edit. 2, liv. 0, sect. 259,

Pluilimore Inter. Law, 2nd ed., vol. 1, pp. 398, 399, 
sects. 343, 344;

Bynkerschoek, De Foro Legatorum, ch. 4.
So far as our own public vessels are concerned, the 
flag carried is notice of their condition; ships of 
war carrying a white ensign and pendant, other 
public vessels a blue ensign, and merchant ships a 
red ensign; and in most foreign countries the dis
tinction between men-of-war, that is vessels com
missioned for military purposes, and other ships 
is marked in the same way. There is nothing to 
show that the ensign carried by the Parlement 
Beige was anything different from the ordinary 
Belgian merchant ensign; and even if this vessel, 
could claim exemption either on the ground of 
being public property or of being a vessel of war 
she has forfeited that exemption by trading :

The CharHeh, 1 Asp. Mar. Law Cas. 581; ep 4 
Ad. & Ecc. 59 ; 28 L. T. Bep. N. S. 513.

James, L.J.—As at present advised, we are of 
opinion that, if the vessel is not exempt from 
jurisdiction on the ground of being publio pro
perty or a vessel of war, the convention to which 
reference has been made would not give her such 
an exemption. If, however, we should arrive at the
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conclusion that anything turns on the making of 
the convention or its provisions, we will give an 
opportunity for further argument on the subject.

G iffa rd  (S.G.) in reply.—Bynkershoek’s opinion 
was, that all vessels, even undoubted ships of war, 
might be seized, but all jurists have disclaimed 
this opinion : (Wheaton Inter. Law, by Lawrence, 
p. 199.) That the exemption of certain foreign 
ships depends on their public and not on their 
military oharacter, is the opinion of the American 
courts in the interpretation put upon the case of 
The Santissima T rin idad  (ubi. sup.) in Briggs and  
another v. The Lightboats (11 Allen Mass. Rep. 
Amer, at p. 186). In  France, moreover, the law is 
that “ no suit or proceeding can be brought 
against property of any kind belonging to a foreign 
government. I t  has been decided that no private 
person can lay an attachment (pouver une saisie 
arrêt in France upon the funds of a foreign 
government, and that the courts are incompetent 
to decide upon the validity of such attachment 
(saisie arrêt ”) : (Fœnix as quoted by Wheaton, 
Lawrence, edit. 2, p. 199, note 69.) There is no 
real difference between the liability to a suit in  rem 
and a suit in  personam. A  suit cannot, in fact, be 
brought against a thing, but as a matter of pro
ceeding the plaintiff is permitted in certain cases 
to get the court to take custody of goods belonging 
to the defendant to enforce the appearance of the 
defendant; but if  the defendant is not liable to 
appear, the process to compel him to appear is 
not available. The principle on which The Bold 
Buccleugh(7Moore P.O. Oas. 267) was decided is not 
applicable here, for it only decided that a plaintiff, 
by having elected to sue one set of owners personally 
in Scotland, was not thereby prevented from suing 
another, who by purchasing the vessel had become 
liable for damage previously done by her, in Eng
land. In  The Exchange (ubi sup.) the attempt was 
made, as in this case, to make a foreign public ship 
liable in  rem, but the attempt failed. A  foreign 
sovereign cannot in any case be compelled to 
appear :

Wadsworth v. Queen of Spain ; De Haber v. Queen of 
Portugal, 17 Q. B. Div. 171.

In  those cases the attempt was made by means of 
the peculiar process of foreign attachment, and 
here by the peculiar process of nailing a writ to the 
ship’s mast ; indeed, in this case the violation of the 
Sovereign’s ex-territoriality would be direct, for the 
service of the writ on the ship is one method of 
serving it on the individual, just as in cases of 
ejectment it may be served by fixing it to the 
door of a vacant tenement.

James, L.J.—Before the Admiralty Court Acts 
(3 & 4 Viet. c. 65 ; 24 Viet. c. 10) were passed the 
Admiralty Court would have had no jurisdiction 
in this case. The collision happening within the 
body of a county, the only legal process open to 
the plaintiffs would have been a suit at common 
law, in which suit he could not, by any means, 
have compelled the appearance of a foreign 
sovereign. Have the Admiralty Court Acts so 
affected the rights of a foreign sovereign as to 
make him liable in a suit in which before that act 
he would not have been liable ?

Our. adv. vult.
Feb. 27.—The judgment of the court was now 

delivered by
Brett, L. J.—In  this case proceedings in  rem on 

behalf of the owners of the D aring  were instituted

in the Admiralty Division, in accordance with the 
forms prescribed by the Judicature Act, against 
the Parlement Beige to recover redress in respect 
of a collision. A  writ was served in the usual and 
prescribed manner on board the Parlement Beige. 
No appearance was entered, but the Attorney- 
General, in answer to a motion to direct judgment 
with costs to be entered for the plaintiffs and that 
a warrant should issue for the arrest of the P arle
ment Beige, filed an information and protest as
serting that the court had no jurisdiction to enter
tain the suit. Upon the hearing of the motion 
and protest, the learned judge of the Admiralty 
Division overruled the protest; and allowed the 
warrant of arrest to issue. The Attorney-General 
appealed.

The protest alleged that the Parlement Beige 
was a mail packet running between Ostend 
and Dover, and one of the packets mentioned in 
Article 6 of the Convention of the 17th Feb. 1876, 
made between the Sovereigns of Great Britain and 
Belgium, that she was and is the property of His 
Majesty the King of the Belgians, and in his pos
session, control, and employ, as reigning sovereign 
of the State, and was and is a public vessel of the 
Sovereign and State, carrying His Majesty’s royal 
pennon, and was navigated and employed by and 
in the possession of such Government, and was 
officered by officers of the royal Belgian navy 
holding commissions, &c. Inanswerit wasaverred, 
on affidavits which were not denied, that the 
packet boat besides carrying letters carried mer
chandise and passengers and their luggage for hire.

Three main questions have been argued before 
us: (1) Whether, irrespective of the express 
exemption contained in Article 6 of the Conven
tion (the Convention is set out in the report 
of the case in the court below, see ante 
p. 84,) the court had jurisdiction to seize 
the vessel in a suit in  re m ; (2) Whether, if  the 
court would otherwise have such jurisdiction, 
it was ousted by Article 6 of the Convention; 
(3) Whether any exemption from the jurisdiction 
of the court which the vessel might otherwise 
have had was lost by reason of her trading in the 
carriage of goods and persons. In  the course of 
the argument, we desired that it might, in the 
first instance, be confined to the first and third 
questions, reserving any further argument on the 
second question to be heard subsequently, if 
necessary. We have come to the conclusion 
that no such argument is necessary. We, 
therefore, can give no opinion on the second 
question. We neither affirm nor deny the pro
priety of the judgment of the learned judge of 
the Admiralty Division on that question.

The proposition raised by the first question seems 
to be as follows:—Has the Admiralty Division 
jurisdiction in respect of a collision to proceed in  
rem  against, and in the case of non-appearance or 
omission to find bail to seize and sell, a ship 
present in thiB country, which ship is at the time of 
the proceedings the property of a foreign sovereign, 
is in his possession, control, and employ, as 
sovereign by means of his commissioned officers, 
and is a public vessel of his state in the sense of 
its being used for purposes treated by such 
sovereign and his advisers as publio national 
services, it being admitted that such ship, though 
commissioned, is not an armed ship of war, or 
employed as a part of the military force of the 
country ? On the one side it is urged that the
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only ships exempted from the jurisdiction are 
armed ships of war, or ships which, though not 
armed, are in the employ of the Government as 
part of the military force of the State. On the 
other side it is contended that all movable 
property which is the public property of the 
Sovereign and nation used for public purposes is 
exempt from adverse interference by any Court 
of Judicature. I t  is admitted that neither the 
Sovereign of Great Britain nor any friendly 
sovereign can be adversely personally impleaded 
in any court of this country. I t  is admitted that 
no armed ship of war of the Sovereign of Great 
Britain, or of a foreign sovereign, can be seized 
by any process whatever, exercised for any pur
pose, of any court of this country. But it is said 
that this vessel, though it is the property of a 
friendly sovereign in his public capacity, and is 
used for purposes treated by him as public 
national services, can be seized and sold under the 
process of the Admiralty Court of this country, 
because it will, if so seized and sold, be so treated, 
not in a suit personally impleaded against the 
Sovereign, but in a suit in  rem against the vessel 
itself.

This contention raises two questions: — (1) 
Supposing that an action in  rem is an action 
against the property only, meaning thereby that 
it is not a legal proceeding at all against the owner 
of the property, yet can the property in question 
be subject to the jurisdiction of the courtr1 (2) Is 
it  true to say that an action in  rem is only and 
solely a legal procedure against the property, 
or is it not rather a procedure, indirectly if not 
directly, impleading the owner of the property to 
answer to the judgment of the court to the extent 
of his interest in the property ? The first question 
really raises this — whether every part of the 
public property of every sovereign authority in 
use for national purposes is not as much exempt 
from the jurisdiction of every court as is the per
son of every sovereign. Whether it is so or not
depends upon whether all nations have agreed that 
it shall be so, or, in other words, whether it issoby 
the law of nations, The exemption of the person 
of every sovereign from adverse suit is admitted 
to be a part of the law of nations. An equal 
exemption from interference by any process of 
any court of some property of every sovereign is 
admitted to be a part of the law of nations, The 
universal agreement which has made these propo
sitions part of the law of nations has been an 
implied agreement. Whether the law of nations 
exempts all the public property of a state 
which is destined to the use of the State 
depends on whether the principle on which the 
agreement has been implied is as applicable 
to all that other public property of a sovereign 
or state as to the public property which is 
admitted to be exempt. I f  the principle is equally 
applicable to all public property used as such, then 
the agreement to exempt ought to be implied 
with regard to all such public property. I f  the 
principle only applies to the property which is 
admitted to be exempt, tben we have no right to 
extend the exemption.

The first question therefore is, what is the prin
ciple on which the exemption of the person of 
sovereigns and of certain public properties has 
been recognised P

“ Our king,” says Blackstone (bk. 1, c. 7), “ owes 
nokind of subjection to any other potentate on eartb.

V ol. IT ., N.S

Hence it is that no suit or action can be brought 
against the King even in civil matters, because no 
court can have jurisdiction over him ; for all juris
diction implies superiority of power. Authority 
to try would be vain and idle without an autho
rity to redress, and the sentence of a court should 
be contemptible unless the court had power to 
command the execution of it. . . . .  But who 
shall command the KmgP’ In  this passage, 
which has been often cited and relied on the 
reason of the exemption is the character of the 
sovereign authority, its high dignity, whereby it 
is not subject to any superior authority ot any 
kind. “ The world,” says Wheaton, adopting the 
words of .the judgment in the case of Ik e  
Exchange (7 Cranch. Amer, Bep. 116), being
composed of distinct sovereignties, possessing 
equal rights and equal independence, all sovereigns 
have consented to a relaxation in practice, under 
certain peculiar circumstances, of that absolute and 
complete jurisdiction within their respective 
territories 'which sovereignty confers. 1 bis per
fect equality and absolute independence ot sove
reigns has given rise to a class of cases m which 
every sovereign is understood to waive the exercise 
of a part of that complete exclusive territorial 
■jurisdiction which has been stated to be the attn- 
bute of every nation. One of these is the exemp
tion of the person of the Sovereign From arrest or 
detention within a foreign territory. Why has 
the whole world concurred in this ? Ib e  answer 
cannot be mistaken. A foreign sovereign is not 
understood as intending to subject himself to a 
■jurisdiction incompatible with his dignity and the 
dignity of his nation.” By dignity is obviously 
here meant his independence of any superior 
authority. So Vattel (liv. 14, c, 7, s. 108), speak
ing of sovereigns says: “ S’d est venu en voyageur, 
sa dignitie seule, et ce qui est du a la nation qu ll 
represente et qu’il gouverne, le met a couvert de 
toute insulte, ltn assure des respec's et toute sorte 
d’egards, et l ’exempte de toute jurisdiction.” In  
the”case of The Duke o f Brunswick v. The K in g  
of Hanover (6 Beav. 1) the suit was against the 
King. There was a demurrer to the jurisdiction. 
Lord Langdale, in an elaborate judgment, allowed 
the demurrer. He rejected the alleged doctrine 
of a fictitious ex-territoriality. He admitted 
that there are some reasons which might justify 
the exemption of ambassadors which do not neces
sarily apply to a sovereign, but he nevertheless 
adopted an analogy between the cases of the am
bassadors and the Sovereign, and allowed the 
demurrer, on the ground that the sovereign cha
racter is superior to all jurisdiction. After 
giving to the subject,” he says, “ the best con
sideration in my power, it appearing to me that 
all the reasons upon which the immunities of 
ambassadors are founded do not apply to the case 
of a sovereign, but that there are reasons for the 
immunities of sovereign princes, at least as strong, 
if not much stronger, than any which have been 
advanced for the immunities of ambassadors, that 
suits against sovereign princes of foreign countries 
must in all ordinary cases in which orders or 
declaration of right may be made end in requests 
for justice which might be made without any suit 
at all, that even the failure of justice in some par
ticular cases would be less prejudicial than 
attempts to obtain it by violating immunities 
though necessary to the independence of princes 
and nations. I  think that, on the whole, it ought

B
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to be considered as a general rule, in accordance 
with the law of nations, that a sovereign prince 
resident in the dominions of another is exempt 
from the jurisdiction of the courts here.” Prom 
all these authorities it seems to us, although other 
reasons have sometimes been suggested, that the 
real principle on which the exemption of every 
sovereign from the jurisdiction of every court has 
been decided is that the exercise of such jurisdic
tion would be incompatible with his real dignity 
—that is to say, with his absolute independence of 
every superior authority. By a similar examina
tion of authorities we come to the conclusion, 
although other grounds have sometimes been sug
gested, that the immunity of an ambassador from 
the jurisdiction of the courts of the country to 
which he is accredited is based upon his being the 
representative of the independent sovereign or 
state which sends him, and which sends him upon 
the faith of his being admitted to be clothed with 
the same independence of and superiority to all 
adverse jurisdiction as the sovereign authority 
whom he represents would be.

The reason of the exemption of ships of war and 
some other ships must be next considered, and 
the first case to be carefully considered is, and 
always will be, The Exchange(7 Cranch. 116). I t  
is undoubted that the decision applies, in fact, only 
to the case of a ship of war. Yet, in considering 
what was the principle on which the judgment 
was founded, there are some important circum
stances to which attention must be directed. 
The plaintiffs filed their libel against the schooner 
Exchange found in an American port, and prayed 
for the usual process to attach the vessel, and that 
she might be restored to her owners. Upon this 
libel the usual process in a cause of restitution 
was issued and executed; that is to say, the vessel 
was detained. There was no appearance in the 
suit. Then the usual proclamations issued for all 
persons to appear and show cause why the vessel 
should not be restored to the owners. No person 
appeared. Then the Attorney-General of the 
United States appeared and filed a suggestion. 
In  this it must be noticed that the vessel is not 
described as “ an armed ship of war,” but as “ a 
certain public vessel belonging to His Imperial 
Majesty, and actually employed in his service.” 
I t  certainly is to be remarked that those who con
ducted this case with unusual ability deliberately, 
in stating the cause of objection, rested the claim 
of exemption, not on the fact of the vessel being 
an armed ship of war, but on the fact of her being 
one of a larger class, namely. “ a publ ic vessel ” be
longing to a sovereign, and employed in the public 
service. I t  is upon the suggestion so pleaded that 
the court gives judgment. I t  is right, however, 
to say that the fact of the vessel being an armed 
ship of war was before the court, and that the 
judgment frequently uses that phrase, though by 
no means invariably. I t  is impossible within 
reasonable bounds to set out the elaborate judg
ment of Marshall, C.J. and the court. The reason
ing seems to be as follows : The ship is within the 
territorial jurisdiction of the United States— 
p rim a  facie  the court of the United States has 
jurisdiction. But all nations have agreed to cer
tain limitations of their absolute territorial juris
diction—as, for instance, they have abjured all 
personal jurisdiction over a foreign sovereign 
within their terriority, and this on account of his 
dignity; and all personal jurisdiction over foreign

1 ministers, and, says the judgment, this is on the 
same principle; and all jurisdiction over a foreign 
army passing through the territory. Is the same 
immunity tobe held to apply to ships of war? 
The judgment answers, Yes, and upon the same 
principle; i.e., that to hold otherwise would be in
consistent with the dignity—that is to say, the 
recognised independence—of the foreign sovereign. 
After dealing with the case of private foreigners 
and merchant vessels in a foreign country the 
judgmentcontinues: “ But in all respects different 
is the situation of a public armed ship. She con
stitutes a part of the military force of her nation, 
acts under the immediate and direct command of 
her sovereign, is employed by him in national 
objects. He has many and powerful motives for 
preventing those objects from being defeated by 
the interference of a foreign state. Such inter
ference cannot take place without affecting his 
power and dignity. The implied licence, there
fore, under which such a vessel enters a friendly 
port may reasonably be construed, and it seems to 
the court ought to be construed, as containing an 
exemption from the jurisdiction of the Sovereign 
within whose territory she claims the rites of 
hospitality.” The P rins  Frederic (2 Dod. 451) 
seems to us to be worthy of great attention. An  
armed ship of war belonging to the King of the 
Netherlands was arrested on a claim for salvage. 
The case was elaborately argued upon the ques
tion of jurisdiction. An argument of the closest 
and most forcible reasoning, to which we see 
no answer, was presented by Dr. Arnould, the 
Admiralty Advocate (see p. 466). “ There is a 
class of things,” he says, “ which are not subject 
to the ordinary rules applying to property, which 
are not liable to the claims or demands of private 
persons, which are described by civilians . . . . 
as extra commercium . . . .  and in a general 
enumeration are,” by them, “ denominated Sacra,
Religiosa, Publica, Pub lic is usis d e s tín a la ............
These are things which are allowed to he, and from 
their nature must be, exempt and free from all 
private rights and claims of individuals, inasmuch 
as if these claims were to be allowed against them 
the arrest, the judicial possession, and judicial 
sale incident to such proceedings would divert 
them from those public uses to which they are
destined............Ships of war belonging to the
State are included in this class of things by their 
nature, and of necessity arising from their nature. 
. . . .  The same inconveniences. . . . which. . . . 
would arise ” from such proceedings in the courts 
of their own country “ would equally arise if such 
vessel could be arrested and detained in a foreign
port............There is another point of view..............
I t  is the interest and duty of every sovereign in
dependent state to maintain unimpeached its 
honour and dignity.” The point and force of this 
argument is, that the public property of every 
state, being destined to public uses, cannot within 
reason be submitted to the jurisdiction of the 
courts of such state, because such jurisdiction, if 
exercised, must divert the public property Irom its 
destined public uses; and that, by internaiional 
comity, which acknowledges the equality of states, 
if such immunity, grounded on such reasons, exist 
in each state with regard to its own public pro
perty, the same immunity must be granted by 
each state to similar property of all other states. 
The dignity and independence of each state re
quires this reciprocity. I t  was this reasoning



MARITIME LAW CASES. 243

T h e  P a r le m e n t  B e lg e . [O t . of A pp.C t . op A pp. ]

■which induced Sir William Scott to hesitate to 
exercise jurisdiction, and so to act as to in
timate his opinion that the reasoning could not 
be controverted. The case has always been con
sidered as conveying his opinion to have been to 
that effect: see per Lord Campbell in De Haber v. 
The Queen o f Portugal (17 Q B. 121), who says that 
the difficulties suggested by the argument were, 
in the opinion of Sir William Scott, insuperable. 
But if so, he assented to an argument which em
braced in one class “ all public property ” of the 
State, and treated “ armed ships of war ” as a 
member of that class. In  the case of The Athol 
(1 W. Rob. 374), Dr. Lushington certainly ex
tended the immunity from jurisdiction to a troop
ship, which was not an armed ship of war, though 
she was employed in a sense as part of the 
military force of the country. The reason of his 
judgment was in terms that in cases of tort or 
damage committed by vessels of the Crown the 
legal responsibility attaches to the actual wrong
doer only. That is in effect to say that the vessels 
of the Crown cannot be touched. We come next 
to the important case of Briggs v. The L igh t Boats 
(11 Allen, 157). By the Massachusetts Statute, it 
was enacted that “ any person to whom money is 
due for labour and materials furnished in the 
construction of a vessel shall have a lien upon 
her, which lien may be enforced by petition to the 
Superior Court praying for a sale of the vessel.” 
The petition may be entered or filed, a process of 
attachment issues against the vessel, and notice is 
to be given to the owner thereof to appear and 
answer to the petition. This enactment gave a 
statutory lien on the vessel, to be enforced by 
process of a court. I t  is a more extensive lien 
than the common law possessory lien in respect of 
work done on the vessel, as it is not lost by loss of 
possession. I t  is to be enforced by the same 
process as a maritime lien. I t  is therefore in 
effect an enactment which applies the incidents 
of a maritime lien to a new subject-matter, 
viz., a claim for work and labour in the con
struction ot a vessel. I t  follows that upon the 
point raised in that case the reasoning must be as 
applicable to every maritime lien and the means 
of enforcing it, as to that similar statutory lien. 
Now in that case the plaintiffs filed a petition and 
prayed an attachment and sale of the vessel. The 
court thereupon issued a process of attachment, 
and ordered notice to be given to the United 
States by service on their attorney. The vessel 
was attached, and notice given accordingly. The 
United States appeared specially and pleaded to 
the jurisdiction that at the time of the filing of 
the petition the vessels were the public property 
of the United States and in their possession, and 
held and owned by them for public uses, and as 
instruments employed by them for the execution 
of their sovereign and constitutional powers, and, 
therefore, not subject to the process or jurisdic
tion of the court. The question, therefore, was 
whether the court had jurisdiction to take posses
sion of the vessels in order to sue them if neces
sary, and to give notice to the Government that if 
they had any objection to such sale they must 
appear. Every stop in that case was the same as 
was every step in the case of The Exchange (ubi 
sup.), and as is every step in the present case. 
The objection to the jurisdiction as pleaded was in 
substance the same as that pleaded in the case of 
The Exchange (ubi sup.) and in the present case.

The vessels, however, were not ships of war, or 
vessels employed in the military service of the 
State. They were like the Parlement Beige— 
vessels which were the public property of the 
State and in their possession, and held 
and owned by them for uses treated by 
them as public. I t  is obvious that all the 
arguments which have been used in the present 
case on behalf of the plaintiffs might have been, 
and almost certainly were, used in that case. But 
the court gave judgment declining the jurisdic
tion. “ I t  is said for the petitioners,” says the 
judgment (page 165,) “ that these lightboats 
were not intended for service. But after they had 
once come into the possession of the United States 
for public uses, they were subject to the exclusive 
control of the Executive Government of the United 
States, and could not be interfered with by state 
process. The immunity from such interference 
arises, not because they are instruments of war, 
but because they are instruments of sovereignty. 
These reasons have satisfied us that  ̂there is no 
principle upon which the courts of this Common
wealth can entertain j urisdiction of these petitions.” 
The judgment then reviews many cases. Among 
others The M arquis o f Huntley  (3 Hagg. 247), in 
which Sir John Nicholl treated “ Government 
stores ” in charge of a lieutenant, but on board a 
ship which was only chartered by Government, as 
beyond his jurisdiction, though the ship and 
freight were within i t ; The Schooner Mercnant, in 
Florida, in which it was held that the mails could 
not be arrested or detained for salvage; The 
Thomas A. Scott, in which a transport ship, owned 
by the United StateB, but not commissioned, was 
held to be beyond jurisdiction. The judgment 
ends thus: “ The exemption of a public ship of 
war of a foreign government from the jurisdiction 
of our courts depends rather upon its public than 
upon its military character.” The reasoning of that 
careful judgment is the reasoning of the Ad
miralty Advocate in the case of The P rin s  Frederic. 
The ground of that judgment is that the public 
property of Government in use for public pur
poses is beyond the jurisdiction of the courts 
either of its own or any other state, and that 
ships of war are heyond such jurisdiction, not be
cause they are ships of war, but because they are 
public property. I t  puts all the public movable pro
perty of a state, which is in its possession tor public 
purposes, in the same category of immunity from 
jurisdiction as the person ot a sovereign, or of an 
ambassador, or ships of war, and exempts it from 
the jurisdiction of all courts for the same reason— 
viz., that the exercise of such jurisdiction is 
inconsistent with the independence of the sove
reign authority of the State. The judgment of 
Lord Campbell in De Haber v. Qu-en o f Portugal 
(17 Q.B. 171) seems to the same effect, though the 
decision may fairly be said to apply only to a suit 
directly brought agaiust the Sovereign. But he 
relies on the statute of Anne with regard to the 
ambassadors, and says, “ Can we doubt that in the 
opinion of that great judge, Lord Holt, the Sove
reign himself would have been considered entib ed 
to the same protection, immunity, and privilege as 
the minister who represents him ? ” and he cites 
the statute thus : “ I t  has always been said to be 
merely declaratory of the law of nations recognised 
and enforced by our municipal law, and it provides 
that all process whereby the person of any am 
bassador or of his domestic servants may be
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arrested, or his goods distra ined or seized, shall be 
utterly null and void. The italics are as written 
by Lord Campbell, and further citing The P rins  
Frederic (uh i sup.) he says : “ Objection being 
made that the Court had no jurisdiction, a dis
tinction was attempted that the salvors were not 
suing the King of the Netherlands, and that 
being in possession of and having a lien upon a 
ship which they had saved the proceeding might 
be considered in  rem, but Lord Stowell saw such 
insuperable difficulties in judicially assessing the 
amount of salvage, the payment of which was to 
be enforced by sale, that he caused representa
tions to be made to the Dutch Government, who 
very honourably consented to his disposing of the 
matter as an arbitrator.” The decision, therefore, 
is, that the immuuity of the Sovereign is at least 
as great as the immunity of an ambassador, but 
the statute declares that the law is and always has 
been not only that an ambassador is free from 
personal suit or process, but that his goods are 
free from such process as distress or seizure, the 
latter meaning seizure by process of law, it 
follows that the goods of every sovereign are free 
from any seizure by process of law. The latest 
case on the point seems to be the case of Vavas- 
seur v. K rup p  (9 Cb. Div. 351; 89 L. T.
Rep. N . S. 426) before this court. The 
question was whether the English court had 
jurisdiction to order “ shells ” belonging to the 
Mikado of Japan to be destroyed supposing they 
were an infringement of the plaintiff’s patent. 
A ll the judges held that there was no such juris
diction. “ I  suppose,” says James, L.J., “ that 
there is a notion that in some way these shells 
became tainted or affected through the breach or 
attempted breach of the patent; but even then a 
foreign sovereign cannot be deprived of his pro
perty because it has become tainted by the in- 
fringment of somebody’s patent. He says, * I t  is 
my public property, and I  ask you for it.’ That 
seems to me to be the whole of the case.” Brett, 
L. J. said : “ The goods were the property of the 
Mikado. They were his property as a sovereign ; 
they were the property of his country.” I  shall 
assume for this purpose that there was an in
fringement of the patent, yet the Mikado has a 
perfect right to have these goods; no court in 
this country can properly prevent him from 
having goods which are the public property of 
his own country.’, And Cotton, L.J. says : “ This 
court has no jurisdiction, and in my opinion none 
of the courts in this country have any jurisdiction 
to interfere with the property of a foreign 
sovereign, more especially with what wo call the 
public property of the State of which he is sove
reign, as distinguished from that which may be 
his own private property. The courts have no 
jurisdiction to do so, not only because there is no 
jurisdiction as against the individual, but because 
there is no jurisdiction as against the foreign 
country whose property they are, although that 
foreign country is represented as all foreign 
countries having a sovereign are represented 
by the individual who is the sovereign.”

The principle to be deduced from all these cases 
is that, as a consequence of the absolute indepen- 
deuce of every sovereign authority and of the 
international comity which induces every Sovereign 
state to respect the independence and dignity of 
every other sovereign state, each and every one 
declines to exercise by means of its courts any

of its territorial jurisdiction over the person of 
any sovereign or ambassador of any other state, 
or over the public property of any state which is 
destined to public use, or over the property of any 
ambassador, though such sovereign, ambassador, 
or property be within its territory, and therefore, 
but for the common agreement, subject to its 
jurisdiction.

I t  is said, however, that there are autho
rities inconsistent with the view that this is a 
part of international law. The case of The 
Sanlissima T rin idad  (7 Wheaton (Araer.), 283) is 
relied on. But, as was pointed out in the judgment 
in Briggs v. The L'ghtboats, the former case is one 
depending upon a well known doctrine of the law 
of prize, viz., that property captured in breach 
of the laws of neutrality is held by the courts of the 
neutral State not to be lawful prize. In  The United 
States v. W ilder (3 Sumner (Amer.j, 308) it  
would be uncandid to say that there are not ex
pressions of Story, J. which are in favour of the 
contention that the immunity from jurisdiction 
is confined to ships and materials of war. But in 
that case the right which was adverse to the 
United States Government was a possessory lien 
for general average. The remedy of the ship
owner was in his own hands. He required 
no assistance from any process of any court, 
as would also be the case in a lien for 
freight. As a decision, therefore, the case is 
not in point, because the United States were 
plaintiffs voluntarily seeking the assistance of the 
Massachusetts tribunal. But it seems to u r  suffi
cient to say that we do not think the observations 
of Story, J. countervail effectually the arguments 
and decisions in the other cases which have 
been cited. There is then the opinion of the 
learned judge of the Admiralty Division, ex
pressed in the case of The Gharkieh (1 Asp. Mar. 
Law Gas. 581; L. Rep. 4 Adm. & Ecc. 59 ■, 
28 L. T. Rep. N. S. 513.) The decision is, of 
course, not in point, because the case was decided 
on the ground that the Khedive was not an inde
pendent sovereign. But there is a careful con 
sideration in the judgment of the question 
whether the ship would have been liable to the 
jurisdiction of the court in proceedings in  rem  in 
respect of a collision if the Khedive had been a 
sovereign prince. The conclusion is that she 
would have been. Such an opinion deserves 
respectful attention. We are not quite sure 
whether we correctly appreciate the grounds of 
the opinion. The learned judge agrees that an 
ambassador is personally exempt from the service 
of all process in a civil cause, and from any action 
which renders such service necessary; and that 
“ the law as to the privileges of an ambassador 
applies with equal force to the Sovereign: but,” 
he continues, “ it remains to be considered whether 
there may not be a proceeding in  rem against pro
perty of the Sovereign or ambassador which is free 
from the objections fatal to the other modes of pro
cedure. He then says “ that he would be pre
pared to hold that proceedings in  rem in 
some cases may be instituted without any 
violation of international law, though the 
owner of the res be in the category of persons 
privileged from personal suit.” This is an inti
mation of an opinion not yet conclusively formed 
that proceedings in  rem are a legal procedure 
solely against property, and not directly or in
directly against the owner of the property. But
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then he says that a proceeding in  rem  cannot be 
instituted against the properly of a sovereign or 
an ambassador if the res can in any fair sense be 
said to be connected with the ju s  coronce of the 
Sovereign or the discharge of the functions of the 
ambassador. From this one would infer that no 
personal process can issue against a sovereign or 
an ambassador; that no process in  rem  can issue 
against any property which can in any fair sense 
be said to be connected with the ju s  coronce, but 
such process might issue against other property 
of a sovereign or an ambassador. But then he 
says that “ it is by no means clear that a ship of 
war to which salvage services have been rendered 
may not ju re  gentium  be liable to be proceeded 
against in a Court of Admiralty for the remune
ration of such services.” Yet such proceedings 
are undoubtedly by means of process in  rem, and 
i t  can hardly be denied that a ship of war is 
property connected with the ju s  coronce. “ I  am 
disposed to hold,” he says, “ that in case of salvage 
or collision the obligato attaches ju re  gentium  
upon the ship whatever be her character, public 
or private.” I f  this includes a ship of war it seems 
to us difficult to understand how it is not incon
sistent with the principle of the judgments in the 
cases of The Exchange and Briggs v. The Lightboate. 
I f  it does not include a ship of war, the distinction 
between other processes and the process in  rem 
is not always an answer to the claim of immunity. 
But then the learned judge expresses an opinion 
that in the case before him there was a 
nearer goal at hand, because it was idle to 
contend that the ships were not trading vessels 
to all intents and purposes, though, when en
gaged in their regular employment, they carried 
mail bags. This seems to intimate that the ships 
then in question were not public ships at all. We 
cannot think that this judgment discloses any 
final opinion of the learned judge, either as to the 
limits of the na ture of the property which is exempt, 
or as to the whole nature of the action in  rem with 
regard to the question under discussion.

Having carefully considered the case of The 
Charkieh (ub i sup.) we are of opinion that the 
proposition deduced from the earlier cases in 
an earlier part of this judgment is the correct 
exposition of the law of nations, namely, that 
as a consequence of the absolute independence 
of every sovereign authority and of the inter
national comity which induces every sovereign 
state to respect the independence of every 
other sovereign state, each and every one de
clines to exercise by means of any of its courts 
any of its territorial jurisdiction over the person 
of any sovereign or ambassador of any other 
state, or over the public property of any State 
which is destined to its public use, or over the pro
perty of any ambassador, though Buch sovereign, 
ambassador, or property be within its territory, 
and therefore, but for the common agreement, 
subject to its jurisdiction.

This proposition would determine the first 
question in the present case in favour of the 

rotest, even if an action in  rem were held to 
c a proceeding solely against property, and 

not a procedure directly or indirectly implead
ing the owner of the property to answer to the 
judgment of the court. But we cannot allow it 
to be supposed that in our opinion the owner of 
the property is not indirectly impleaded. The 
course of proceeding, undoubtedly, is first to seize

the property. I t  is, undoubtedly, not necessary, 
in order to enable the court to proceed further, 
that the owner should be personally served with 
any process. In  the majority of cases brought 
under the cognizance of an Admiralty Court no 
such personal service could be effected. Another 
course was therefore taken from the earliest times. 
The seizure of the property was made by means of 
a formality which was as public as could be 
devised. That formality of necessity gave notice 
ot the suit to the agents of the owner of the pro
perty, and so, in substance, to him. Besides 
which, by the regular course of the Admiralty, 
the owner was cited or had notice to appear 
to show cause why his property should not be 
liable to answer to the complainant. The owner 
has a right to appear and show cause, a right 
which cannot be denied. I t  is not necessary, it  
is true, that the notice or citation should be per
sonally served. But, unless it were considered 
that, either by means of the publicity of the 
manner of arresting the property, or by means 
of the publicity of the notice or citation, the owner 
had an opportunity of protecting his property, 
from a final decree by the court, the judgment in  
rem  of a court would be manifestly contrary to 
natural justice. In  a claim made in respect of 
collision, the property is not treated as the 
delinquent per se. Though the ship has been in 
collision and has caused injury by reason of the 
negligence or want of skill of those in charge of 
her, yet she cannot bo made the means of com
pensation, if those in charge of her were not the 
servants of her then owner, as for example it she 
was in charge of a compulsory pilot. This is 
conclusive to show that the liability to compensate 
must be fixed, not merely on the property, but 
also on the owner through the property. I f  so, 
the owner is, at least, indirectly impleaded to 
answer to— that is to say, to be effected by— the 
judgment of the court. I t  is no answer to say 
that if the property be sold after the maritime 
lien has accrued the property may be seized and 
sold as against the new owner. This is a severe 
law, arising probably from the difficulty of other
wise enforcing any remedy in favour of an 
injured suitor. But the property cannot be sold 
as against the new owner, if it could not have 
been sold as against the owner at the time when 
the alleged lien accrued. This doctrine of the 
Courts of Admiralty goes only to this extent, tnat 
the innocent purchaser takes the property subject 
to the inchoate maritime lien which attached to 
it as against him who was the owner at the time 
the lien attached. The new owner has the same 
public notice of the suit and the same opportunity 
and right of appearance as the former owner would 
have had. He is impleaded in the same way as the 
former owner would have been. Either is affected 
in his interests by the judgment of a court 
which is bound to give him the means of know
ing that it iB about to proceed to affect those 
interests, and that it is bound to hear him 
if he objects. That is, in our opinion, an im 
pleading. The case of The Bold Buccleuch (7 
Moo, P. C. C. 267) does not decide to the con
trary of this. I t  decides that an action in  rem  
is a different action from one in  personam, and has 
a different result. But it does not decide that a 
court which seizes and sells a man’s property 
does not assume to make that man subject to its 
jurisdiction. To implead an independent sovereign
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in such a way is to call upon him to sacrifice either 
his property or his independence. To place him 
in that position is a breach of the principle upon 
which his immunity from jurisdiction rests. We 
think that he cannot be so indirectly impleaded 
any more than he could be directly impleaded. 
The case is, upon this consideration of it, brought 
within the general rule that a sovereign cannot 
be personally impleaded in any court.

But it is said that the immunity is lost by reason 
of the ship having been used for trading purposes. 
As to this, it must be maintained either that the 
ship has been so used as to have been employed 
substantially as a mere trading ship and not sub
stantially for national purposes, or that a use of 
her in part for such purposes takes away the 
immunity, although she is in possession of the 
sovereign authority by the hands of commissioned 
officers, and is substantially in use for national 
purposes. Both those propositions raise the ques
tion of how the ship must be considered to have 
been employed. As to the first, the ship has been 
by the Sovereign of Belgium, by the usual means, 
declared to be in his possession as sovereign and 
to be a public vessel of the State. I t  seems very 
difficult to say that any court can inquire by 
contentious testimony whether that declaration 
is or is not correct. To submit to such an inquiry 
before the court is to submit to its jurisdiction. 
I t  has been held that if the ship be declared 
by the Sovereign authority by the usual means 
to be a ship of war, that declaration cannot be 
inquired into. That was expressly decided under 
very trying circumstances in the case of The 
Exchange (ubi sup ). Whether the ship is a public 
ship used for national purposes seems to come 
within the same rule. But, if such an inquiry 
could properly bn instituted, it seems clear that in 
the present case the Bhip has been mainly used 
for the purpose of carrying the mails, and only 
subserviently to that main object for the purposes 
of trade. The carrying of passengers and mer
chandise has been subordinated to the duty of 
carrying the mails. The ship is not, in fact, 
brought within the first proposition. As to the 
second, it has been frequently stated that an in
dependent sovereign cannot be personally sued, 
although he has carried on a private trading ad
venture. I t  has been held that an ambassador 
cannot be personally sued, although he has traded ; 
and in both cases because such a suit would be in
consistent with the independence and equality of 
the State which ho represents. I f  the remedy 
sought by an action in  rem  against public pro
perty is, as we think it is, an indirect mode of 
exercising the authority of the court against the 
owner of the property, then the attempt to exer
cise such an authority is an attempt inconsistent 
with the independence and equality of the State 
which is represented by such owner. The pro
perty cannot upon the hypothesis be denied to be 
public property; the case is within the terms of 
the rule; it is within the spirit of the rule; 
therefore, we are of opinion that the mere fact of 
the ship being used subordinately and partially 
for trading purposes does not take away the 
general immunity.

For all these reasons we are unable to agree 
with the judgment of the learned judge, and have 
come to the conclusion that the judgment must be 
reversed, with a declaration that the Admiralty

[Ct. o f  Afp.

Division had no jurisdiction over the Parlement 
Beige.

J ames and Cotton, L.JJ. concurred.
J ames, L. J. adding : The appeal sustained with 

costs. There being no jurisdiction to entertain 
the suit, the whole proceedings will fall to the 
ground.

Solicitors for the Treasury, appellants, Bare  and 
Co.; for plaintiffs, respondents, Lawless and Co.

Monday, Dec. 8, 1879.
(Before J ames, B ag g allay , and B r e t t , L.JJ.)

T h e  R obert D ix o n , (a)
APPEAL FROM THE PROBATE, DIVORCE, AND ADM IRALTY 

DIVISION (ADM IRALTY).

Salvage— Towage—Negligence—Damage—Tug and  
tow.

Where in  the performance o f towage services the 
tow gets into a  position o f danger, the tug is not 
entitled to salvage reward fo r  extricating her 
fro m  it ,  unless she can show (1) That there was no 
negligence on the pa rt o f the tug causing the tow 
to get, in to the position o f danger, and (2) T hat 
her being in  the position o f danger was the re
sult o f an unforseen and inevitable accident. 

Semble, the person in  charge o f the tow may give 
express orders o,s to the course and the tug is  
bound to obey them, but in  the absence o f such 
orders the tug has the general direction o f the 
course, and is bound to tow the vessel in  a safe 
and prudent corirse.

T his  was an appeal from the judgment of Sir 
Robert Phillimore, by which he found that the tug 
Commodore was not entitled to salvage remunera
tion for services rendered to the Robert D ixon , 
and that the Robert Dixon was entitled to recover 
damages from the Commodore for Iosr sustained 
by her through the negligence of the Commodore.

The facts of the case are fully set out in the 
report of the cause in the court below (ante, p. 95; 
40 L. T. Rep. N. S. 833).

Dec. 8, 1879.—The appeal came on for hearing. 
Webster, Q.C. and Potter for the appellants, 

owners of the Commodore.
M ilw a rd , Q.C. and G. Bruce, for the respondents, 

were not called on.
J ames, L.J.—Itappears to us and to the assessors 

who have assisted ns that, though we might not 
have come to the same conclusion as to one part of 
the case as the judge of the court below, there 
is no sufficient cause shown to us to overrule the 
decision, and that, if the whole of the evidence 
came before us as a new matter, it would 
justify the finding, and would not warrant any 
other conclusion. The learned judge in the court 
below does not express any opinion on the point 
on which there is a conflict of evidence, namely, as 
to whether there were any positive orders and 
directions given from the Robert Dixon to the 
Commodore, which orders wtre disobeyed A udit 
is not necessary for us to express an opinion on 
that point, for, if no orders woro given except the 
general ones when the pilot left tbe Robert D ixon, 
then the Commodore was towing according to the 
skill and judgment of her master, and there was no 
order which could relieve the master of the Commo
dore from the responsibility of taking the ship a

T he R obert D ix o n .
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reasonably safe and prudent course, having regard 
to the condition of the vessel and the state of the 
weather. I t  appears to us that to take the ship 
inside of the in-shore pilot boat was not, under the 
circumstances, such a reasonably prudent course. 
That pilot boat was lying on the inside of the 
ordinary course of passing vessels so as to be out 
of their way, and therefore it would not be right 
or prudent tor the tug to pass in-shore of her. 
That being so, the judgment of the court below 
appears to us to be warranted by the facts. And 
on the other evidence in the case it is obvious that 
the Commodore did as a matter of fact—though 
not wilfully, to create a salvage service— 
bring the Robert D ixon  into a position of ex
treme peril. I t  would be strange if, under these 
circumstances, whether the course which led into 
danger was pursued from want of prudence or 
from an error in judgment, the tug could convert 
her towage iuto a salvage service. Therefore I  am 
of opinion that she is not entitled to claim as a 
salvor.

As to the counter-claim for the loss of the anchors 
and chains belonging to the Robert D ixon, that loss 
was a consequence of the position in which the 
Robert Dixon  was placed, and therefore of the 
negligence on the part of the Commodore, and 
therefore must follow the same rule,and the Commo
dore must bear the loss. I t  might not be so if it 
were proved that the loss was caused by want of 
proper care on board the ship—as, for example, 
if the anchors could have been weighed by a sober 
crew, but the drunkenness of the men had pre
vented it being done ; but the evidence on that point 
is of a very shadowy and unsatisfactory nature, 
and it is a matter the onus of proving which is on 
the Commodore, who alleges it, and I  cannot con
sider that it has been proved.

B a g g a lla y , L. J.—I  am of the same opinion.
This is an action for salvage brought by the 

owners of the steam-tug Commodore, who at the 
time the alleged services were rendered was under 
a contract to tow the Robert D ixon  from Liver
pool to the Skerries. The suggestion on the part 
of the Commodore is, that in course of the towage 
the Robert D ixon  met with a misfortune which was 
not contemplated by the contract, and which led 
her into a position of great peril, from which the 
Commodore was used to rescue her, and get her 
again in her proper course. The difference 
between towage and salvage, and where one may be 
considered to merge into the other, is very clearly 
laid down in the case cited in the judgment in the 
court below (The M innehaha, Lush. 335 ; 4 L. T. 
Rep. N. S. 810; 1 Mar. Law Gas. O. S. 111). I t  is 
there stated : “ I f  the danger from which the ship 
has been rescued is attributable to the fault ot 
the tug; if the tug, whether by wilful misconduct 
or by negligence, or by want of that reasonable 
skill or equipment which are implied in the tow
age contract, has occasioned or materially con
tributed to the danger, we can have no hesitation 
m stating our opinion that she can have no claim 
to salvage. She can never be permitted to profit 
by her own wrong or default.” That principle is 
one universally recognised, and therefore the only 
question here is, whether the danger from which 
the Robert D ixon  was rescued was one into which 
she had been brought by the fault of the Commo
dore. I  do not say from the wilful misconduct— 
that is not charged—but from the bad navigation

or management of the tug. Now, upon the evi
dence, I  can arrive at no other conclusion than 
that it was caused by the negligence of the tug 
and the want of the necessary amount of skill. I  
am satisfied that the coarse of the vessel after 
leaving the Mersey was not a safe course, and that 
the vessels continued in it too long.

B rett, L.J.—I  am of the same opinion.
The plaintiffs were under a towage contract to 

tow the Robert D ixon  to the Skerries, and they bring 
an action in which they assert that the towage ser
vice was altered into one which gives a right to 
salvage reward. I t  lies upon the plaintilfs to 
show that the change in the condition of the ship 
was caused without any want of care or skill on 
their part, but arose from some cause or accident 
over which they had no control. I  am of opinion 
that the burden of proof of both the negative and 
affirmative propositions lies on the plaintiffs. 
They must show that there was no want of reason
able care and skill on their part which caused or 
contributed to the danger, and also that the 
danger arose from some cause beyond their con
trol. In  that proof the plaintiffs, in my opinion ; 
fail, and they fail mainly on their own evidence, 
and it is not necessary therefore to rely on the 
evidence given on behalf of the defendants. I t  
appears from the evidence given on behalf of the 
plaintiffs that when the licensed pilot left the 
Robert D ixon  she was in charge of her own cap
tain, assisted by a Channel pilot, who was 
not a licensed pilot employed by compulsion 
of law, and therefore that she was in fact and 
in law in charge of her own captain through
out. I  think it is proved by the plaintiffs’ wit
nesses that a general direction as to the course 
was given by the Channel pilot, that is in contem
plation of law by the captain, under whose orders 
the Channel pilot acted, and I  am inclined to bold 
that the tug is bound to obey the orders given her 
by the person in charge of a ship Bhe is towing, 
and if in this case the captain of the Robert D ixon  
had insisted on the Commodore continuing to lay 
that course I  think she would have been bound to 
do so unless it obviously led her into a position in 
which the tug would be injured ; at all events, had 
the captain of the Robert D ixon  so ordered, he 
could not complain of the consequences of the tug 
obeying his orders. But here the only order given 
was one at the commencement of the towage, and 
that was to tow the ship in a course which at that 
time was a right course, but, as the towage pro
ceeded, the weather became threatening and the 
wind increased, and that course then ceased to be 
a safe course ; if, then, no further order was given 
from the Robert D ixon, it was the duty of the 
Commodore, who had command of the course to 
use reasonable care and skill to steer a safe course. 
In  consequence of the increasing badness of the 
weather the Robert Dixon, which was in ballast, 
began to fall to leeward of her course. The tug 
ought then, in the absence of orders to the con
trary, at all events to have altered the course so 
as to counteract this sagging, and by keeping 
further from the shore avert the danger. But the 
master of the Commodore does not do so, and by 
his negligence in not doing so—I  do not for a 
moment accuse him of anything worse than 
negligence—the Robert D ixon  gets into a place 
considerably to leeward of where she ought to 
have been; she went inside of the in-shore pilot
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boat instead of outside of it. I  do not say that 
she ought to have passed seven, eight or nine miles 
from the shore, but I  say that she did pass too 
close along shore and inside of the track where 
she should have gone. The Trinity Masters in the 
court below and our assessors in this court are all 
clearly of opinion that this ship on that night 
ought not to have been where she was, and, unless 
the master of the tug can show that he was there 
in consequence of orders from the ship, ho cannot 
excuse himself from the charge of negligence 
causing or contributing to the position of the ship, 
as he is bound to do before he can convert his 
towage contract into a salvage service. I t  is true 
that, being in that improper place, he may have 
done the right thing. He altered his course to 
the northward, but it was too late, and he could not 
in the then condition of the weather get the vessel 
to windward. The plaintiff has not, therefore, 
shown that his want of care or skill was not the 
cause of the Robert D ixnn  being in the position of 
peril from which he ultimately rescued her; that 
being so, the towage service was never converted 
into salvage. The question whether they are or 
are not entitled under the circumstances to tow
age under the contract is not now before us, but 
certainly they are not entitled to salvage.

As to the counter-claim the burden of proof 
here also lies on the plaintiffs in the action. 
I t  once being proved that the Robert D ixon  
was brought into a position of danger by the 
negligence of those in charge of the Commodore, 
and was obliged to anchor on a lee shore, 
unless the plaintiffs can show that the con
duct of the captain of the Robert D ixon  was in 
Borne way unreasonable or improper in slipping his 
cables, the plaintiffs must take the responsibility 
of the natural consequences of their negligence 
in bringing the ship into that dangerous position. 
In  my opinion the plaintiffs have entirely failed in 
discharging themselves of this burden, and there
fore they must be held liable lor the loss.

Appeal dismissed w ith  costs.
Solicitor for the appellants, owners of the 

Commodore, Ayrton.
Solicitor for respondents, owners of the Robert 

D ixon, J. Neal.

S ITT IN G S A T W ESTM IN STER .
Reported by A. H. B ittlesto n , Esq., Barrister-at-Law.

Dec. 11, 12, and 13, 1879.
(Before C o c k bu r n . L  C.J., B r a m w e l l , C otton, and 

T h e s ig e r , L.JJ.)
J ones a n d  an o th e r  v . H ough an d  a n o th er .

S hip  and shipping  —  Charter-party — Refusal to 
sign b ills  o f lad ing— Breach o f contract— Penal
ties—-Deduction of, fro m  fre ig h t—Non-delivery 
o f cargo— Conversion— T r ia l by judge w ithou t 
ju r y — Appeal on fac ts  and law.

A  charter-party provided that a  steamship should 
go to Cardiff, take on board a cargo, and there
w ith  proceed to B ilbao, and there deliver the 
same on being p a id  fre ig h t at a rate named ; 
“ the master hereby agrees to sign ”  b ills  o f  
lad ing  “ as presented . . . w ith in  twenty-four 
hours after the cargo is on board, or pay 4d. per 
registered ton per day fo r each day’s delay as 
damages.”  A t Cardiff, the master refused to sign

bills  o f lading, unless a  clause was inserted to 
protect the shipowners against a possible rise 
in  the duties on the cargo. The ship sailed 
w ithou t any b ills  o f lad ing  having been signed. 
The charterers indorsed and s n t the unsigned 
bills  o f lading and the invoice to the ir consignees. 
The ship arrived at Bilbao, and the master began 
to discharge the cargo a t the consignees’ w harf. 
When a sm all p a r t  had been delivered, the con
signees acting under instructions fro m  the char
terers, in form ed the shipowners that they should 
only pay the fre ig h t a fter deducting 10i. (being 
Ad. per registered ton), a day fo r  penalties fo r  
delay in  signing the b ills  o f  lading. The master 
thereupon refused to complete de livery, and w a re 
housed the cargo. In  an action by the charterers 
against the owners o f the ship,

Held  (affirm ing the judgm ent o f L ind ley, J.), tha t 
the captain ’ 8 refusal io sign b ills o f la-ding was a 
breach o f contract on the p a r t o f the defendants, 
but that (reversing the judgm ent o f L in d le y , J.) 
there had been no conversion o f the cargo by the 
defendants, and the p la in tiffs  were only entitled 
to nom inal damages fo r the breach of contract, 
the non delivery o f the cargo being occasioned by 
the ir own act in  ins tructing  the consignees^ to 
make a deduction fro m  the fre ig h t not authorised 
by the charter-party.

This was an action fo r damages fo r the wrongful 
conversion of a cargo of coals, and lor breach of 
contract in not signing bills of lading, tried before 
Lindley, J. without a ju ry .

The plaintiffs were the charterers, and the de
fendants the owners of the steamship Ellen. The 
charter-party was made on the 13th June, 1877, 
and it was agreed thereby that the Ellen  should 
go to Cardiff, and “ there take on board as ten
dered a full and oomplete cargo of coke . . . .  
and being so laded shall therewith proceed to 
Bilbao . i . . aud there, as ordered, deliver the 
same alongside . . . .  on being paid fr< ight at 
the rate of 9s. per ton of twenty ewt.; the ship 
paying trimming, wharfage, consulage, lights, 
pilotage, and all other port charges whatsoever 
. . . .  The freight to be paid as follows : one 
third (if required) in cash on signing bills of 
lading, less 3 per cent, for all charges, and the 
remainder on the right delivery of the cargo in 
cash. A  sufficient quantity of cargo to be taken on. 
board for ship’s use . . . .  to be indorsed on bills 
of lading, which documents the master hereby 
agrees to sign as presented . . . .  within twenty- 
four hours after the cargo is on board, or pay 4a. 
per registered ton per day for each day s delay as 
damages.” I t  appeared at the trial that the 
plaintiffs had contracted to sell a cargo of coke to 
certain merchants, by name Ybarra and Co., at 
Bilboa, and they accordingly shipped on the 
30th June 564 tons of coke on board the Ellen , 
at Cardiff, uuder the above charter-party, and 
presented bills of lading in the ordinary form to 
the master for his signature. The master, how
ever, declined to sign them, unless he were allowed 
to insert the following clause : “ The vessel not 
liable for fiuties on cargo caused by non-arrival 
before the let July,” as there was some reason 
to suppose that the Spanish Government would 
oharge extra duties after that date ; and the ship 
sailed, no bills of lading having been signed. 
The plaintiffs indorsed and Bent the unsigned 
bills of lading and the invoice to Ybarra and Co.,
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their consignees, requesting them to deduct 4d. 
per ton per day, i . e . ,  50Z. for the refusal of 
the master to sign the bills of lading. The 
U llen  arrived at Bilbao on the 4th July, and 
the master began to discharge the cargo at 
Ybarra’s wharf. When about thirty tons had 
been delivered, Ybarra, acting under instruc
tions from the plaintiffs, informed the de
fendants that he should only pay the freight 
subject to a deduction of 10Z. a day, being the 
amount of the penalty named in the charter-party, 
from the date of the presentation of the bills of 
lading at Cardiff. The master thereupon refused 
to complete the delivery of the cargo, and ware
housed it at Olaveago for whom it might concern. 
Lindley, J. reserved the case for further consi
deration, and ultimately gave judgment for the 
plaintiffs for 3991. 17s. 6d., the value of the 
cargo of coke, holding that the master was not 
justified in insisting on the insertion of the 
clause as to non-liability for duties, and that 
there was a conversion of the cargo by his sailing 
from Cardiff without having signed the bills of 
lading.

The defendants gave notice of motion on appeal 
from this judgment.

On the 19i.h April the Court of Appeal granted 
a rule n i s i  for a new trial, on the grounds of mis
direction, that the verdict was against the weight 
of evidence, of surprise, and that the damages 
were excessive.

The argument on the appeal motion, and on the 
rule nisi, now came on for hearing.

JSoll, Q C. and Douglas W alker for the de
fendants.—The plaintiffs thought that they would 
have to pay extra custom duties and threatened 
to charge us with them; in consequence the 
captain had a stipulation put in the bill of lading 
to give the consignees notice that we would not 
pay them. Wo left a bill of lading with that sti
pulation at Cardiff, and set sail for Bilbao. The 
consignees at Bilbao refused to take the cargo on 
the ground that we had not signed the bills of 
lading, and were bound, as they contended, to 
pay the penalty of 4d. per registered ton (which 
amounted to 10Z.) per day. They practically re
fused, because they would not pay us freight 
without deducting the penalties, and we were not 
bound to deliver the cargo without payment of 
our freight. We were entitled to put anything in 
the bill of lading that was reasonably neoessary 
for our protection. [B ramw ell, L  J.—Yourargu- 
ment is that because you were right in the dis
pute, you were entitled to a statement in the bill 
of lading that you were in the right. Cockburn,
C.J.—You seek by inserting something in the 
bill of lading to prejudge the question in your 
favour.] A t all events, they were not entitled to 
deduct the penalties, The clause in the charter- 
party refers to “ delay ” in signing the bills of 
lading, and is not applicable to a refusal to sign. 
There has been no conversion here. The ship 
proceeded to Bilbao direct, and commenced to 
deliver to the consignees of the plaintiffs ; that 
delivery was only stopped by the conduct of the 
consignees, acting under instructions from the 
plaintiffs. The plaintiffs evidently did not at that 
time consider that there had been a conversion, 
as they instructed the consignees to deduct the 
penalty from the freight. They referred to 

Fdlke v. Fletcher, 18 C. B. N. S. 403.

Cohen, Q.C. and J e lf for the plaintiffs.—The 
consignees were entitled to deduct the penalties 
from the freight. The refusal to sign the bdl of 
lading was a breach of contract. A  promise to 
pay penalties is good in a building contract ; why 
not in a contract to carry by ship P I d Hiort, v. 
B utt (L. Rep. 9 Exeh. 8o ; 30 L. T. Rep. N. S. 25), 
Bramwell, L.J. said : “ Mr. Bosanquet gave a 
good description of what constitutes a conversion, 
when he said that it  is where a man does an un
authorised act which deprives another of his pro
perty permanently or for an indefinite time.” 
Accepting that definition, there has been a con
version here. The coke was put into the hold 
only upon the terms of the contract; and directly 
there was a breach of those terms there was a 
conversion of the coke. I t  is an unauthorised 
dealing with goods put on board ship under an 
inchoate contract for the master to sail away 
before that inchoate contract is completed: 
(Peek v. Larsen, 1 Asp. Mar. Law Cas. lt>3; 
L. Rep. 12 Eq. 378; 25 L. T. Rep. N. S. 
580.) [B ramwell, L.J.—Here you did not 
even try to stop the ship. Conversions are of 
two kinds ; such a conversion as this is not an 
actual, but a legal conversion, and that is optional 
with the owner of the goods. Here you have not 
chosen so to treat it.] The damage we have 
suffered here is actual, not technical. [B ram
well, L.J.—You told the consignees not to take 
the goods unless the defendants would agree to a 
deduction from the freight which they were not 
bound to agree to.] I f  the findings of fact are right, 
the judgment entered on them is right, aud those 
findings cannot be impeached on appeal, they can 
only be reversed by a new trial.

Cockburn, C.J.—We think that this appeal 
should be allowed to a certain extent. We think 
that the plaintiffs are entitled to recover for the 
defendants’ breach of contract in their captain’s 
not signing the bill of lading, but that they have 
sustained no real damage, i t  is quite clear that 
the consignees would have been ready to take 
complete delivery under the contract, if the 
plaintiffs had let them do so. Now I  think the 
learned judge below was wrong in saying that 
the departure of the vessel without a bill of 
lading being signed amounted to a conver
sion. I  think this case is distinguishable from 
Peek v. Larsen  (ub i sup.). There it was held that 
a person who had put goods on board a general 
ship without any knowledge of the charter-party 
under which that ship was chartered, was, on 
discovering the nature of that charter-party, en
titled to have his goods returned to him. Now I  
do not at all say that, if at the time that the 
captain refused to sign the bill of lading, the plain
tiffs had said, “ Give us back our cargo,” there 
would not have been a conversion in sailing away 
with it ;  but they did not say anything of the 
kind. Now there were two parts to the defen
dants’ contract. Their captain was bound to sign 
a bill of lading in the usual form, and he was also 
bound to take the cargo to Bilbao. One of the 
things he was to do, viz., sign the bill of lading, 
he did not do; the other, viz., take the cargo to 
Bilbao, he did. I  do not think his doing so was a 
conversion of the cargo, there being no protest on 
the part of the plaintiff.

But even if there was what plaintiffs might 
* have treated as a conversion, it  would merely
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have placed it at their option to treat it as 
a conversion or not, at the time when the 
goods were taken ont of their order and dis
position. In  my opinion, their conduct shows 
that they elected not to treat it as a conversion, 

ut to speculate upon the chance of enforcing the 
penalties under the charter-party. Ybarra and 
Co. were quite willing to take the cargo without 
the bill of lading having been signed ; they knew 
what the agreed freight was, and were content 
to pay it. But the plaintiffs interfere and tell 
them not to take it unless certain terms were 
agreed to by the captain. What was the cap
tain’s position p Did his refusal to deliver the 
cargo, without payment of his freight in full, 
amount to a conversion p By the charter-party 
the charterers were absolved from liability as soon 
as the cargo was loaded, and were no longer liable 
for the freight. I f  he had received it subject to 
the deductions, the shipowners would have lost 
that portion of their freight. Therefore he was 
perfectly justified in saying to the consignees,
“ Pay me my freight.” Their answer is, “ We will 
not, as we have received instructions to deduct 
101. a day penalty.” The captain says, “ Then 
I  cannot deliver the cargo.” I t  is impossible to 
say that if there was any conversion at Cardiff 
it  was not waived by the plaintiffs’ subsequent 
conduct, or that what took place at Bilbao was 
wrongful on the part of the defendants. There
fore, there has been no conversion in this case; 
but there has been a breach of contract in not 
signing the bills of lading; for the breach of con
tract the plaintiffs can recover only nominal 
damages, the plaintiff having sustained no loss, as 
but for this act in stopping delivery no one would 
have been damnified. As both parties were wrong 
each party will bear his own costs.

B ramwbll, L.J.—I  entirely agree with the Lord 
Chief Justice; but, out of respect for the learned 
judge from whom we are differing, I  will give my 
reasons. As to our jurisdiction in this case, in 
my opinion we are to arrive at a conclusion upon 
the materials which were before the learned judge, 
and, if we differ from him, and find that his con
clusions on questions of fact are erroneous, we 
must act on our own conclusions, and not accept his 
finding. When there has been a trial by jury, 
the case is very diflerent. There the parties have 
agreed that a jury shall decide the facts, and we 
cannot be substituted for that tribunal. Where 
there is no jury, this court can and ought to re
view a finding of fact by a learned judge. Now I  

uite agree with the judgment of the Lord Chief 
ustice, that there has been no conversion in this 

case. The cases that have been cited are entirely 
different from this. Here the consignees of the 
plaintiffs, who were persons acting under the 
plaintiffs’ instructions, actually accepted part of 
the cargo. I f  there had been a conversion the 
plaintiffs did not treat it as one. As to the 
penalties, if the plaintiffs were entitled to 
demand them at all here, they may be running 
now and may go on for ever. Mr. Jelf says 
that it is the same with every building con
tract ; but that is not so, because penalties under 
a building contract can only run until the build
ing is finished. The true construction of the 
clause in the charter-party is that the penalties 
only accrue when there has been delay in giving 
a bill of lading, but do not accrue when it is re

fused altogether. So that there was no right to 
deduct anything from the freight. But there has 
been a breach of contract by the defendants. The 
captain refused to sign a bill of lading when he 
ought to have done so. Without blaming him at 
all, because I  do not wonder that he did not want 
to sign a bill of lading that might leave him 
liable for extra customs duties, I  still think that he 
was not legally justified in his refusal. He was 
bound to sign the bill presented; it was in the 
ordinary form, and he had no right to refuse to 
sign and insist upon inserting an unusual con
dition. The plaintiffs are therefore entitled to 
recover nominal damages; and both parties having 
been in the wrong, each will pay his own costs.

Cotton, L.J.— T agree with the judgments which 
have been delivered. I  cannot but think that 
what has been aone here in obtaining a rule 
for a new trial is unnecessary. Where an 
action has been tried by a judge without a 
jury, there is no need to apply for a rule fora  
new trial except on the ground of surprise, or 
where there have been issues settled or a judge 
has decided separately the questions of law and 
of fact. I t  is quite competent for the court to say 
upon the hearing that they have not sufficiently 
full materials before them to enable them to 
decide the question in dispute, and to refer the 
matter back to the court below. That has been 
done here in many cases. But the oniy question 
in this case is, wbat is the proper conclusion to be 
drawn from certain letters P Here we have, in my 
opinion, all the materials before us for coming to 
a conclusion. But it is said that it is hard that 
a man who has had facts found in his favour by 
a judge should be at a disadvantage as compared 
with a man who has had facts found in his favour 
by a jury. That maybe; but the answer is, that 
a man who agrees to try before a judge alone has 
waived his right to have the facts adjudicated 
upon by a jury. The Court of Appeal is and ought 
to be most unwilling to interfere with the conclu
sions formed by a judge on matters of fact; but 
if those conclusions are clearly wrong we must 
reverse them. In  this case, I  cannot find in the 
judgment of Lindley, J. any fact which the court 
would have found differently. I  nowhere find in 
his judgment that he has found that Messrs. 
Ybarra and Co. were willing to pay full freight 
for the cargo delivered, or that the master would 
have refused to deliver the cargo in tender to him 
without deductions of the freight. Messrs. Ybarra 
and Co. were not ready to pay, except after deduct
ing what the plaintiff had requested them to de
duct from the freight; hence, in my opinion, the 
master was perfectly right to refuse to deliver the 
cargo unless the freight was paid in full.

One word on the question of conversion. A  
contract was entered into to carry a cargo of coke 
and to give a bill of lading for that cargo. The 
master wrongfully refused to give a bill of lading; 
he had the cargo on board and this refusal is said 
to be a conversion. Tbe plaintiffs did not object 
to this cargo being carried to Bilbao and delivered 
to Ybarra and Co., they only objected to the 
master not giving a bill of lading; Ybarra and 
Co. were willing to receive the cargo subject to 
certain deductions from freight; that, in my 
opinion, cannot be considered a conversion. 
The cargo was not taken to a person whom the 
plaintiffs did not intend to have it, as in the caso
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of Falke  v. Fletcher (18 C. B. N . S. 403). He did 
not as was the case in H io r t v. Bott (L. Rep. 
9 Ex. 86; 30 L. T. Rep. N . S. 26), deliver the 
documents of title to some person other than 
the consignees of the plaintiffs. I  think, there
fore, that there was no conversion at Cardiff 
in sailing away without signing the bill of lading; 
and no conversion at Bilbao in refusing td de
liver the cargo under the circumstances.

Thesiger, L.J.—I  agree.
As to the power of this court to deal with 

the facts where the action has been tried by 
a judge without a jury, I  will say a few 
words. There may be cases in which a judge 
has dealt separately with the issues of fact 
and the issues of law. I t  appears to me that 
Order X X X V I., r. 6, contemplates such a case ; 
and, no doubt, K reh l v. B u rre ll (L. Rep. 10 Cb. 
Div. 420; 39 L. T. Rep. N.S. 461) has decided 
that there may be such cases. But this appeal 
conies before us just as an appeal came up from 
a vice-chancellor in the Court of Chancery under 
the old system. I t  was proper for a motion to be 
made here for a rule n is i for a new trial on the 
ground of surprise ; but, except for that ground, 
there would have been no necessity for such a 
motion.

The Lord Chief Justice has fully dealt with 
the facts of the case, and I  agree with him. 
We have to look to what occurred at Cardiff, to 
what occurred at Bilbao, and particularly to the 
point of time at which tho vessel left Cardiff. 
Now I  quite agree with Lindley, J., that what 
occurred at Cardiff constituted a breach of con
tract. But there was no conversion there.

Three eases have been cited which illustrate 
very well in what conversion consists, and 
show that here there is not what amounts 
to a conversion. The first case is that of 
Falke  v. Fletcher (18 C. B. N. S. 403), where 
the facts were that there was a question as 
to the ownership of the goods, and the captain 
carried them off, and refused to sign a bill of 
lading, asserting a title in some person other 
than the plaintiff. The plaintiff proving his title 
to the goods, it was held that a conversion had 
been committed ; but that was not merely because 
he refused to sign a bill of lading, but because he 
refused to sign a bill of lading and sailed away 
with the goods, disregarding the direction of the 
true owner. The second case is H io rt  v. Butt ( uhi 
sup.), where the facts where that the defendant 
desired to give the goods, of which he had become 
accidentally possessed, to the true owner, and 
signed a delivery order by means of which a 
Person other than the true owner obtained them, 
lhat was a conversion by the defendant, because 
he signed a delivery order, which was an assertion 
of title ; and, of course, when an agent acts on 
his own responsibility he is liable for the conse
quence to his principal. The third case is that 
of Peek v. Larsen (L. Rep. 12 Eq. 378; 1 Asp. 
-Mar. Law. Cas. 163), where the facts were 
that a person had put goods on board a general 
ship without any knowledge of the charter-party 
under which that ship was chartered. I t  was, in 
fact, attempted to make the shipper enter into a 
contract different from that which he had made. 
Under such circumstances it was held that the 
captain was bound to return the goods.

But here, under his charter-party, the captain

Farnworth and another. [Q.B. Div.

was bound to carry the cargo to Bilbao; and 
looking at the fact that the goods had been 
sold to Ybarra and Co., I  think that he 
was bound to deliver them to Ybarra and 
Co., and that they were intended to be con
veyed to Ybarra and Co. Then was there a 
conversion at Bilbao ? I  think not. I  think 
that there would have been no question of damages 
in this case, provided that Ybarra and Co. had 
not been instructed by the plaintiffs to refuse to 
pay freight. The damages which have been in
curred flowed not from the original breach of 
contract by the defendants, but from the acts of 
Ybarra and Co. and the plaintiffs, and the plain
tiffs are entitled only to nominal damages.

Judgm ent Jor the p la in tiffs fo r  Is. without costs.
Solicitors for the plaintiffs, Popplestone and 

Bed doe, agents for Vaughan, Newport.
Solicitors for the defendants, Lyne  and H olm an.
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Spaight and others v . F arnworth and 
another.

Ship and s h ip p in g — C h arte r-p a rty -F re igh t p a y 
able on •• intake measure o f quantity delivered 
— Loss of po rtion  o f cargo— Adjustment o f 
fre igh t.

The p la in tiffs  sought to recover balance o f fre ig h t 
upon a charter-party, one o f the provisions o f 
which was that fre ig h t should be payable on 
the intake measure o f quantity delivered. I  he 
carqo, which was one o f Umber, had been 
measured at the place o f shipment, the measure
ments being entered by the shipper m  his specifi
cation. and also chalked upon each piece o f 
timber. D uring  the voyage a portion o f the 
carqo was lost, on some o f the pieces o f timber 
delivered the measurement p u t an at the port o f  
shipment had become obliterated, on some it. s t i l l 
remained marked. There was evidence that the 
timber lost was o f average dimensions.

The defendants contended that the correct mode o f 
ascertaining the amount o f fre ig h t due fro m  
them was by adopting the figures that remained 
leqible on the timber, and by measuring de novo, 
on the same system as that adopted at the port o f 
shipment, a ll the pieces where the figures had been

The plaintiffs, on the other hand, contended that as 
the pieces of timber lost were o f average size, the 
proportion which they bore to the rest o f the cargo 
should be deduct-d fro m  the specification tota l 
and f  reight charged upon the residue.

Held, that the p la in tiffs  were entitled to recover, as 
i t  was the object o f the charter-party that the 
shipment measures should be taken as accurate, 
and not merely that the intake method o f 
measurement ” should be adopted, and that the 
p la in tiffs ’ method o f measurement showed the 
in take measure,”  tha t is, the intake figures 
and dimensions actually a itribw ed at the port 
o f loading to so much o f the cargo as had been 
delivered safely.
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F urther consideration.
This was an action tried before Bowen, J. at the 

Liverpool Summer Assizes 1879, and was brought 
to recover the balance of freight Btated to be due 
under a charter party dated the 5th Sept. 1878.

The case was reserved for further consideration. 
The facts and arguments material to the question 
at issue are fully set out in the judgment below. 

Herschell, Q.C. and Kennedy, for the plaintiffs.
G. Bussell, Q.O. and W arr, for the defendants. 
B owen, J.—The question in this case is as to 

the manner in which freight should be calculated 
and paid upon a cargo of deals and battens 
carried by the ship Shannon from St. George’s, 
New Bruuswick, to Liverpool.

The plaintiffs are managing owners of the 
ship Shannon, and the defendants are timber 
merchants and brokers at Liverpool, and con
signees of tbe cargo in question. The charter- 
party under which the freight was payable, 
and on the construction of which the matter 
partly turns, was dated the 5th Sept. 1878. 
Tbe cargo was to consist of deals and battens, with 
deal ends for broken stowage. Freight was by 
the charter-party to be paid on deals, battens, &e., 
at the rate of 31. 5s. per St. Petersburg standard 
hundred of 1980 super feet, and on deal ends at 
the rate of 21. Is. 8d. per the like hundred 8 ft. and 
under. The charter-party contains the following 
provision as to freight: “ Freight payable on deals 
and sawn timber on the intake measure of quantity 
delivered.” A cargo of deals and battens and 
deal ends was duly shipped at St. George’s by 
A . H. Gilmore, jun. and Brothers for Liverpool, 
consigned to the defendants, and the bill of lading 
was signed for a specified number of pieces, deals, 
battens, and scantling, and a specified number of 
pieces, deal ends, and freight was payable as per 
charter-party. The usual course of business at 
St. George's, and the one adopted in this instance, 
with respect to the measurement of timber is for 
the shipper to make up his specification showing 
the number of pieces shipped of various dimen
sions. Tbe dimensions are arrived at by measuring 
the length, breadth, and depth of the various 
pieces of timber, and on each piece of timber 
before shipment is chalked the figures repre
senting its dimensions. There are various ways of 
measuring the dimensions of timber; the overall 
method of measurement is one; measurement by 
the diaper is another. The overall measurement 
is that adopted at St. George’s. In the measure
ment of the timber the ship takes no part. The 
pieces are measured alongside of the ship by the 
surveyor of the shipper, and pass directly from 
the surveyor’s hands to the ship.

There is no dispute as to the exact number of 
pieces of timber that were shipped. The cargo 
consisted of between 30,000 and 40,000 deals, and 
between 3000 or 4000 deal ends. During the 
course of the voyage, owing to the severe 
weather encountered by the vessel, 348 deals and 
303 deal ends were lost. The remainder was 
duly delivered. On some of the pieces de
livered the measurement put on at St. George’s 
had become obliterated during the voyage. On 
some the measurement still remained marked. 
The dimensions of the timber that was lost were 
not known either to the ship or consignees, but 
there was some general evidence that the dimen
sions of the quantity lost were average dimensions

as compared with the rest, What was done on 
landing was as follows: The defendants took the 
St. George’s marks as the true dimensions on all 
the pieces where the figures still remained visible. 
They remeasured de novo according to the overall 
mode of measurement all the pieces where the 
figures had become illegible. The defendants 
claim to pay freight upon these two sets of figures. 
The result, however, of this mode of calculation 
would be that the dimensions so arrived at for the 
delivered cargo if deducted from the total dimen
sions in the specification would make the residue 
representing the quantity lost on the voyage to 
have been of most unusual and abnormal dimen
sions three or four times as great as the other 
sizes of timber shipped assuming always that the 
specification was accurate. The plaintiffs, the 
shipowners, object to this method of assessing 
freight assuming that the pieces lost were a 
fair average of the cargo, and propose to deduct 
the proportion which the lost pieces bore 
to the rest of the cargo, and to pay for what 
has arrived and been delivered on the St. 
George’s specification. I t  is between these two 
methods of assessment that I  have to decide, and 
the question is the meaning of the words in the 
charter-party—“ freight payable on the intake 
measure of the quantity delivered.” The plain
tiffs contend that these words mean freight 
payable on the measure actually attributed at the 
port of shipment to so much of the cargo as was 
delivered subsequently. The defendants on tbe 
other hand contend that “ on tbe intake measure 
of quantity delivered ” must be construed as 
equivalent to “ on the quantity delivered measured 
according to the intake mode of measurement; 
that is to say, the overall mode of measurement to 
be adopted on measurement taken, not at the port 
of shipment but at the port of discharge.

As a general principle, freight, in the absence of 
special agreement to the contrary, becomes payable 
only on so much cargo as has been both shipped, 
carried, and delivered. I f  less has. been shipped 
than has been delivered as in the case of cargoes 
which heat under sea-water damage, freight is 
payable on the lesser quantity shipped. I f  less has 
been shipped and carried than has been delivered, 
as for instance in the case of goods which are com
pressed during the voyage and expand on being 
unloaded, freight is payable on the compressed and 
not on the expanded measurements. I f  on the 
other hand, less has been delivered than shipped, 
as in the case of goods lost on the way; then 
freight would be payable only on the quantity 
delivered.

For the convenience of business contracts 
are frequently made to vary this j i r im d  facie  
rule. Inconvenience in practice must often 
obviously arise unless some one  ̂ measure
ment of the quantity delivered is agreed 
upon for the purpose of the calculation 
of freight. Timber, of course, is a cargo that 
is not liable to change its dimensions between 
its time of shipment and its time of delivery ; but 
the mode of measuring timber differs in various 
ports, and probably there is a considerable 
difference in the accuracy of the modes, and the 
measurement of large cargoes of timber, more
over, is probably conducted with more expedition 
than exactness. There is nothing accordingly 
unnatural that the ship and the charterer should 
agree that freight is to be paid on tbe measure-
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ment figures arrived at at the port of lading. The 
shipper, who is interested as between himself and 
the consignee, in not understating the timber in 
his specification, is a person whose measurements 
the ship can afford to trust. This is what seems 
to me to have been done in the present instance. 
The plain meaning of the words in the charter- 
party is that freight is to be paid on the intake, 
that is to say, the shipment measure, i.e., dimen
sions of the actual quantity delivered. The measure, 
that is to say, which the surveyors put upon the 
timber when it is measured for the purposes of 
the specification before shipment alongside the 
ship. I  see no reason for attributing to the 
words “ intake measure,” the less obvious 
meaning “ intake method of measurement.” A 
provision that one principal of measurement 
should govern would, no doubt, for purposes of 
business, be more convenient than no provision at 
all, but it would not obviate all measurement dis
putes which, I  think, this charter-party desired to 
prevent; and it seems to me that it is more probable 
that freight was meant to be paid on the “ intake ” 
figures which will be found recorded in the speci
fication, and so far as they remain legible on the 
timber actually delivered.

Assuming this to be the true construction of the 
charter-party is thecalculation proposed by the de
fendant or the plaintiff the best mode of arriving at 
the question what freight is to be paid ? In  the 
present instance part of the timber was delivered 
with the marks still on it, on part the marks were 
defaced, and part has been lost midway. I f  the 
above construction of the charter-party be 
correct, what has to be discovered is not the 
accurate measurement as taken here of the 
quantity delivered, but the measurement attri
buted at the port of lading to so much as 
has arrived and been delivered safely. The 
competitive modes of calculation between which 
I  have to decide are as follows:

F irst, the pieces thrown overboard or lost are as
sumed iu accordance w ith the captain’s evidence to 
be a fa ir average size as compared with the rest of 
the cargo. The proportion which they bear, on this 
assumption, to the rest of the cargo is deducted 
from the specification total, and freight is charged 
upon the residue—that is the plaintiffs’ method. 
Secondly, the pieces on which the marks remain 
are taken at the figures s till chalked upon them, 
the pieces on which the marks are obliterated are 
re-measured, fre ight is paid upon the total so 
arrived at—this is the defendants’ method.

I t  is obvious to my mind that neither of these 
Methods can be said to be anything but a rough way 
of arriving at the measure attributed at the port of 
shipment to the quantity delivered here. As to 
(1) the plaintiffs’ method, it is based in the first 
place on a rough calculation of the average size 
of the cargo that has been lost. I t  was not sug
gested before me that the specification figures 
were not correct reproductions of the measure
ments actually arrived at at the port of loading, 
though, if the point had been taken up and 
pressed, evidence might have been necessary 
to show that the measurements taken, whatever 
their correctness, at St. George’s, were actually 
ontered in the specification. I t  was no doubt 
contended on the part of the defendants that they 
0ught not to be bound by a measurement to 
which they were no parties; but though the de
fendants are not bound by the specification as

such they are bound in my opinion by the figures 
taken at the port of loading; and assuming as I  
do that these figures are correctly entered in the 
specification, in that sense, and to that extent, the 
defendants are bound by the specification. I  can 
conceive that far better proof might have been 
given of the exact dimensions attributed at St. 
George’s to the timber delivered here, but rough 
and rude as the plaintiffs’ method of calcula
tion is, it  seems to me to be founded on the 
real materials for a judgment, viz., the ship
ment figures, or what, in this case, I  treat as 
synonymous, with those in the specification. 
The asumption that the pieces lost were of an 
average is a piece of evidence which might 
certainly have been displaced, but still until it is 
displaced may properly be acted on. I t  is not 
exact evidence, but it is prim d facia evidence, 
and having no better, I  accept it. The weakness 
of (2) the defendants’ method of calculation, to ray 
mind is that in re-measuring the unmarked 
timber here the defendant forgot that what has to 
be discovered is not the exact measurement of the 
goods delivered but the measurement affixed to 
those goods at St. George’s on shipment. I t  is 
evident that there was some difference—-probably 
some mistake—in part of the St. George s figures 
and this mistake was one to the benefit of which the 
ship was entitled so far as it related to the timber 
actually delivered. The defendants  ̂ method, by 
adopting the St. George’s measure in part only, 
deprived the ship of the chance which, in this 
case, is a very appreciable one, that the St. George s 
measurements of the timber on which the marks 
had been obliterated were more in the ships 
favour than the measurements retaken here. The 
object, I  think, of the charter was that the ship
ment measurements should be taken as accurate. 
Errors of measurement in part would be corrected 
by opposite inaccuracies in another part. This 
object the defendants defeat by assuming that as 
to part the shipment figures are correct, while as 
to part the defendants substitute remeasurement 
of their own. I  prefer of the two the plaintiffs 
method as directed, however roughly, to the true 
problem which has to be solved, viz. the intake 
measure; that is to say, the intake figures and 
dimensions actually attributed at the port of load
ing to so much of the cargo as has been delivered
o a f n l  y

Judgment will, therefore, be for the plaintiffs
with costs. n >

I f  there was no mistake in the St. George s 
measurements, and if the mode of measuring 
here must produce identical results with the 
mode of measurement at St. George s the plan 
of the defendants would be unimpeachable but 
the defendants have no right to take the benefit of
either of these assumptions. .

Judgment f o r  the p la in tiffs  w ith  costs.
Solicitors for the plaintiffs, Gregory and Go., for 

Stone and Fletcher, Liverpool.
Solicitors for the defendants, Field, Roscoe, and 

Go., for Bateson and Go., Liverpool.
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HIGH COURT OF ADMIRALTY 
(IRELAND).

Beported by F . B lackburns  H e n s , E sq.,B arris te r-a t-Law .

Feb. 23, 24, 25, and 27, 1880.
(Before T o w n s e n d , J.)

H a m il t o n  v. H a r l a n d  a n d  W o lff  ; T h e  A c a c ia . 
Practice— P rio ritie s  o f m ateria l men and m ort

gagees— Cause in  A dm ira lty  Court to determine 
before appraisement and sale— English and Ir is h  
A d m ira lty  Court Acts.

A  m ateria l man in to whose hands a vessel has been 
pu t fo r  repairs by a  mortgagor left in  possession 
by the mortgagee has, so long as he retains his 
possession, a promissory lien fo r  the repairs done, 
giving him  p rio r ity  over the mortgagee.

The possessory lien o f m ateria l men is  not de'ermined 
by the arrest o f the vessel by w arran t o f the H igh  
Court o f A d m ira lty  in  a suit by them fo r  equip
ment and repair (a).

T h is  cause was heard on petition, answer, and con
clusion. before the judge on the 23rd, 24th, and 
25th Feb,, for the purpose of ascertaining the 
respective priorities of the parties in obedience to 
the order of the Court of Appeal. The facts appear 
sufficiently from the previous report (ante pp. 226, 
229; 41 L. T. Rep. N . S. 742) and from the judg
ment.

The Queen’s Advocate (Walter Boyd, Q.C., 
LL.D.) with him Kisbey, for the plaintiffs.—Our 
claim against the vessel is by virtue of our mort
gage dated the 22nd March 1879, which has been 
admitted, and which p rim d  fac ie  is a prior charge, 
and protected by the Admiralty Oourt Act, and 
also by the Merchant Shipping Act. No doubt 
that charge can be displaced by material men such 
as the Messrs. Harland and Wolff claim to be; but 
to displace us there must be a possessory lien, and, 
even if the defendants had one at one time, it was 
put an end to by the arrest of the vessel under the 
Admiralty Court warrant. As regards the lien by 
Messrs. Harland and Wolff, it appears that no 
repairs were effected on the defendants’ premises,

(a) The doctrine of the H igh Court of Adm ira lty  of 
England, has for a long time been that the possessory 
iien of a material man ought not to be infringed on except 
in cases having a paramount claim ; that is to say, where 
there are maritime liens existing at the time the ship gets 
in to  the possession of the material mar (The Gustaf, 
Lush. 506). On the 29th May 1879, Sir B  Phillimore, in  
the case of The Sussanah Thrift, upheld the same prin- 
c ip le ; in tha t case the vessel was in  the possession of tho 
shipwright, who had repaired her, when she was arrested 
a t the suit of a mortgagee, and also of her master, who 
both obtained decrees against her ; the shipwright also 
proceeded against her, and obtained a decree for his claim, 
retaining his possession; on application for pavment out 
of the various amounts found due, i t  was held tha t the 
master, whose contract of service entitled him toa month’s 
notice or a month’s wages on dismissal, and who con
tinued onboard the ship after she got into the shipwright’s 
hands, was entitled to his wages due up to the time the 
ship got in to the shipwright's hands, and for a month 
afterwards, upon the ground tha t the shipwright takes 
the ship w ith  a ll her existing obligations ; but that as 
regards the mortgagee, by leaving the ship in the m ort 
gagor’s hands, he had authorised the la tter to  enter into all 
engagements necessary to keep the ship in good condition, 
and consequently to place the material man in a position 
to  acquire a possessory lien. I t  is to be noticed that in  
neither of the above eases was i t  ever suggested that the 
suits instituted by tho material man put an end to their 
liens ; nor has such a contention ever been raised in  th is  
country, although cases of th is nature have of late been 
common in the A dm iralty D ivision.—Ed .

but were all made in a public dock. We contend 
that no possessory lien ever existed ; but, even 
assuming that it did, we assert that it was aban
doned by the course the defendants have adopted 
in arresting the vessel, and, having been once 
abandoned, it cannot be revived. This abandon
ment was the deliberate act of the defendants, and 
if they have adopted a course to their own detri
ment they have themselves alone to blame. 
W illiam s  v. Alsupp  (10 C. B. N. S. 417) was an 
action of trevor, and not a suit to ascertain priori
ties as here. They referred to

The Two Ellens 1 Asp. Mar. Law Cas. 40, 208 ; L .
Bop. 3 Ad. & E. 346; on appeal, L . Eep. 4 P. C.
161 ;

The Aneroid, 3 Asp. Mar. Caa. 418; L. Eep. 2 P.
D iv. 189;

Barr and Shearer v. Cooper, Court of Session, vol.
2., p. 651.

Seeds Q.O., LL.D . (with him Corrigan, LL.D. 
and E . P. Johnson).—This cause is new alike to 
the jurisdiction and the practice of the court. By 
the order of the Court of Appeal it appears that 
the plaintiffs were obliged to admit the validity of 
our claim against the vessel as a condition pre
cedent to the obtaining of the order under which 
they are now before this court. The owner gave 
the vessel into the hands of the defendants for 
the purpose of being repaired. He was then mort
gagor in possession, and there can be no question, 
on the authority of W illiam s  v. Alsupp, but that 
he had then the right so to deliver her. The 
fact that the mortgage was not at that time due, 
and that the mortgagees had no right then to go 
into possession under it, is conclusive on this point. 
In  the case of W olff v. Scoiv Celt (2 Asp. Mar. Law 
Cas. N. S. p. 107) there only existed a maritime 
lien, and that is as nothing compared with our 
case. I t  is true that the vessel was not repaired 
on the defendants’ own premises, but these repairs 
were all executed in a dock hired in the defendants’ 
own name, arid paid for by them, and executed 
while the ship was in the sole possession of 
the defendants; and, on the authority of B a rr  
and others (apps.) v. Cooper (reap.), W. N. 1875, 
p. 67, our lien was a perfect possessory lien. 
In  Ireland, material men may proceed to enforce 
their lien under the Admiralty Oourt Act. That 
statute differs from the English Admiralty Act. 
By the latter a material man has not any right of 
enforcing his claim in Admiralty unless tho ship 
or its proceeds are under arrest. In  the Irish Act 
that exemption does not exist, and no authority 
has been cited to the court to show that, by arrest 
of the vessel under a warrant issued at the suit of 
the defendants by the Admiralty Court, our pos
sessory lien has been destroyed. We submit that 
the owner, who was mortgagor in possession, had a 
perfect right to give up the vessel to us for neces
sary repairs, even had the mortgagees been in a 
position to take possession under their mortgage, 
which it has been shown to the court they were 
not; that, on the evidence, the repairs which were 
executed were executed with the consent and 
approval of the plaintiffs, and that our possessory 
lien has never been lost. I t  was not lost by the fact 
that the vessel was repaired in a public dock, and 
we submit that it is still intact, although the vessel 
at our instance has been arrested by the warrant 
of this court. The Scio (L. Rep. 1 Adm. and Ecc. 
355; 1 Mar. Law Cas. 0 . S. 527) is a conclusive 
authority for us.
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K is le y  in reply.—A  lien is lost by giving back 
tbe res into the hands of the owner. A  possessory 
lien is good against the world, provided possession 
be not parted with. Here possession has been 
abandoned by giving up the vessel to this court 
under the warrant. Under the English Act no 
such arrest as took place in this case is possible, 
but the court would, at the instance of another 
plaintiff, seize the vessel and hold her subject to 
the possessory lien on the authority of claimants 
in a position similar to the defendants here. The 
court must hold that this possessory lien has been 
deliberately abandoned by the defendants here, 
who have chosen to substitute another security 
for that under which they could have made a 
claim against the res. Counsel at the conclusion 
of his argument cited

Jacobs v. Latour, 5 Bing. 130 ;
Burrowes’s Estate, I r .  Hep. 1 Eq. 445.

Feb. 27.— T o w n s e n d , J.—This cause of The 
Acacia, of which I  have now to dispose, is a suit 
instituted by the Messrs. Hamilton against the 
Messrs. Harland and Wolff, to determine the 
priorities of their respective charges on the defen
dant vessel.

The Messrs. Hamilton claim on foot of a 
mortgage for 58001. executed and registered 
on the 22nd March 1879 for the balance due to 
them for the unpaid purchase money of the vessel 
itself; for this mortgage they claim priority over 
the Messrs. Harland and Wolff, to whom a debt is 
due for equipment and repairs of the same vessel. 
On the 14th Oct. 1879 the Messrs. Harland and 
Wolff caused a warrant of this court (No. 732) to 
issue, in which they claimed a sum of 7001., ând 
under which the vessel was arrested. On the 31st 
Oct. 1879 they issued a citation in  rem (No. 735), 
in which they claimed 6727., making the total 
amount of claim a sum of 13721. Those causes 
having been consolidated, this court on the 14th 
of the last month pronounced a decree whereby 
the Messrs Hariand and Wolff were declared 
entitled to the sum of 10211.10s. 1 d. and costs, and 
according to the practice of the court I  ordered 
a sale of the defendant vessel. The Messrs. 
Hamilton having on the 4th Nov. 1879 instituted 
a cause (No. 739) in this court on the foot of their 
mortgage, and there being no question as to its 
validity, the court,on the26th Jan. last, pronounced 
for it, and declared it to be well charged on 
the defendant vessel. As it does not appear that 
either side denies the validity of the other s charge, 
this contest is simply one of priority. The Messrs. 
Hamilton sought to have the conduct of the sale 
of the vessel, and brought forward a motion in 
this court for that purpose. The court, however, 
declined to grant that motion, it  being unusual to 
decide priorities before sale and realisation of the 
fund. Such was undoubtedly the practice of this 
court, and it appears to me to be a reasonable 
practice, for it might turn out that a costly investi
gation was unnecessary if the vessel produced 
enough to pay both demands. However, the 
Messrs. Hamilton, being dissatisfied with my 
ruling, obtained on the 28th Jan. last an order 
from the Court of Appeal [here the learned 
Judge read the order reported ante, p. 229; 
41 L. T. Eep. N. S. 742], In  accordance 
with this order, the Messrs. Hamilton have 
filed their petition, which sets forth the 
grounds on which they claim priority, which 
grounds are in substance: first, their mort

gage; secondly, that the equipment and repairs 
executed in Sept, and Oct. 1879 were not done or 
executed with their sanction and authority. They 
then claim that under the mortgage, as registered, 
they are entitled to be paid the amount so decreed 
with interest and costs in priority to the claim of 
the Messrs. Harland and Wolff, and they pray that 
it may be pronounced that their demand is in 
priority oyer that of the others The Messrs. 
Harland and Wolff have filed an answer 
alleging, first, that the mortgagees never were 
in possession—a fact which is not disputed; 
secondly, that the repairs done were executed 
on the credit of the vessel; thirdly, that the 
owner, Mr. J. S. Campbell, was in insolvent circum
stances before the repairs were begun, and that 
this fact was within their knowledge. They say 
that the equipment and repairs were done by 
the order, direction, and with the assent ot the 
mortgagees, and allege that under the circum
stances they are entitled to be paid the amount 
of their charge in priority to the claim of the 
mortgagees. .

The repairs were commenced early m the month 
of Sept. 1879, and Mr. J. S. Campbell became 
bankrupt on the 24th Oct. in the same year. No 
doubt the vessel was unseawortby when she 
arrived in Belfast, and repairs were necessary to 
enable her to resume her traffic in safety. The 
Messrs. Hamilton’s mortgage was not due until 
the 21st Sept.; they knew of the vessel’s arrival 
in Belfast, and thought she might be sent to sea 
in a disabled condition; so accordingly JVlr. W. 
Hamilton went to Belfast to look after his interests. 
He appears to have gone over to ascertain the 
condition in which the vessel was, and he attended 
the survey which was made as is usual in such 
cases. So far as 1 can form any opinion of his 
conduct, I  do not think he ordered any repairs ; 
he was asked to give his consent, and he replied 
that he had no power one way or the other that 
he was there as mortgagee of the vessel, and to 
protect his own interest—he would take no re
sponsibility, and he appears more than once to 
have repudiated ownership, stating that his farm 
were interested only as mortgagees.. 1 do not 
lay much stress on the letter of the Messrs. 
Hamilton of the 29ch Sept, in which they state 
that the Messrs. Harland and Wolff had a pre
ferable claim;” they may have thought so, ]ust as 
the Messrs. Harland and Wolff thought that they 
had a claim prior to that of the plaintiffs. 
The vessel was docked by Messrs. Harland and 
Wolff in a public dock, for the use of which they 
paid. I t  was, in fact, hired to them, and was so 
far as I  can discern, used exclusively by them 
during these repairs. On the 13th or 14th Sept, 
the crew were paid off by the Messrs. Harland and 
Wolff and the captain on his cross-examination 
said, “ I  was paid off about that time and the 
mate left in charge by Mr. J. S. Campbell s orders. 
Harland and Wolff paid me and him our wages. 
I  was to look after the workmen, and see that the 
protest was in proper form.” Unquestionably the 
vessel was put in the Messrs. Harland and 
Wolff’s hands by Mr. J. S. Campbell, and he had 
then full and complete right to do so, for a mort
gagor has the right to get repairs done. [Ih e  
learned Jud°-e here referred to various letters and 
telegrams a! showing that the vessel was placed 
in the hands of Messrs. Harland and Wolff in 
the ordinary way, and that they received her as
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they would any other vessel.] The insolvency 
of Mr. J. S Campbell was known at an early date, 
and also that the vessel was insured for 60001. by 
the Messrs. Hamilton, and for 20001. by Mr. J. S. 
Campbell. Three witnesses concur in a statement 
that the Messrs. Harland and Wolff were to wait 
for payment of their account until the amount 
could be recovered from the underwriters on the 
policies of insurance. I t  is denied by one, Mr. 
McLean, and even if Mr. McLean had authority 
to make such an arrangement on behalf of the 
Messrs. Harland and Wolff (of which I  do not 
think there is evidence before me), no such 
arrangement was in fact made. I  do not think 
that the repairs were effected, so to speak, on the 
credit of the policies, or that payment was to 
be conditional on the payment of the policies. 
No doubt all parties expected the policies to cover 
the losses, and no doubt, if sufficiently secured, the 
Messrs. Harland and Wolff would have waited for 
payment of their claim. [The learned Judge here 
referred to various letters which contained offers 
on the part of Messrs. Hamilton of handing 
over the policies held by them in discharge of the 
claim of the Messrs. Harland and Wolff against 
the vessel, and continued :] The Messrs. Hamilton 
indeed say, if they could get the vessel with the 
repairs they would hand over the policies to the 
Messrs. Harland and Wolff, but whether they are 
paid or not on foot of them, the Messrs. Hamilton 
do not care. However, I  consider that the Messrs. 
Harland and Wolff are entitled to get something 
more than the mere ground of a suit against the 
insurers. I  have already observed that I  do not 
rely on the expressions “ preferable claim,” “ take 
steps to prevent the ship leaving port,” nor on the 
statement which was made in the affidavit to lead 
the warrant, “ that the plaintiffs require the assis
tance of the c o u rtb o th  parties seem to have dealt 
throughout with questions of law rather than of 
fact, and a mere money lien would not enable the 
contending parties to realise their demand. Still 
there is the question, did the Messrs. Hamilton 
not know of and assent to the execution of the 
repairs ?

I  find ample authority in the case of W illiam s  
v. Alsupp  (10 0. B. N . S. 473), and in the judg
ments delivered in that case by Erie, C.J. and 
Willes, J.,for the proposition that Mr. J. S. Camp
bell had ample power to place the vessel in the 
hands of Messrs. Harland and Wolff, and so 
confer a lien, and I  consider the doctrines laid 
down in B a rr  and Shearer v. Cooper (W. N. 
1875, p. 67) and W olff v. Scow Celt (2 Asp. 
Mar. Law Cas. N. S. 107) are applicable here. 
In  The Scio (L. Rep. 1 Adm. &  Ecc. 353; 2 Mar. 
Law Cas. O. S. 827), no doubt, mortgagee prevailed 
against material man, though the mortgagee had 
knowledge of the repairs being made, and the 
vessel rendered thereby more valuable security, 
and that the material man expended a large 
amount in equipment and repairs; but that 
decision went on the ground that the material man 
was not in possession as in this case. The cases 
are therefore different.

There is another and serious question to be con
sidered, which was glanced at by counsel for the 
plaintiffs in his opening statement, and not much 
relied on until the case had almost closed; nor can 
I  say that it has ever been fully argued. I t  is this: 
assuming that the Messrs. Harland and Wolff 
had a valid possessory lien on the vessel for repairs

done and materials supplied, have they, by the 
institution of suit [No. 732] for the recovery of 
their account, now forfeited their possessory lien ? 
No doubt, if the Messrs. Harland and Wolff had 
not been active, if  they had rested on their rights, 
and if  a suit had been brought by some other 
creditor,the caseof W illiam sv. A lsupp wouldapply, 
and the court would not dispossess them of their 
possessory lien without the satisfaction of their 
demand. A  possessory lien may be lost or waived 
iD various ways, as by claiming goods as one’s own, 
or on the foot of an old debt, or by a party not in 
possession of them. We are familiar with the 
cases of solicitors and title deeds in the Landed 
Estates Court here. When title deeds are brought 
in, they are deposited expressly subject to the lien, 
which is protected either by the order of the court, 
or by the statute itself. Now, just at the close of the 
argument in this case, the case of Jacobs v. La tour (5 
Bing. 130) was mentioned, which was said to rule the 
present case. In  Jacobs v. La tour goods were taken 
in execution by a sheriff under a ft. fa .  sued out by 
a person claiming a possessory lien on the goods, 
and were sold to that person by the sheriff: it 
was held that the lien had been thereby waived. 
But is a common law writ identical with a warrant 
of this court? The writ of f i . fa .  is an execution 
directed to the sheriff commanding him to cause 
the debt “ to be levied.” The warrant of this 
court is merely a process commanding the 
marshall to arrest the property proceeded against, 
which when arrested is deemed to be in the 
custody of the marshal, although it may really 
remain in the hands of the party claiming the 
lien. The fact is, that in this case the vessel has 
never left the possession of the Messrs. Harland 
and Wolff, and is this moment fastened to their 
quay; the marshal seems to have adopted their 
possession ; his possession is merely constructive 
and technical, for the actual possession is still with 
the defendants. I f  I  felt myself coerced to follow 
Jacobs v. Latour, I  should be bound to hold that 
the possessory lien was gone, and if the possessory 
lieu be gone this case cannot be distinguished 
from The Aneroid (L. Rep. 2 P. Biv. 189); but I  
am reluctant to decide for the first time that the 
effect of an Admiralty arrest is to destroy the 
lien for the active enforcement of which it was 
sued out, or that a party having a valid claim up 
to that moment can be deemed to forego it by 
asking the statutory aid of the court to make it  
effectual. In  the absence, therefore, of aut hority 
to show that the taking out of the Admiralty 
warrant would discharge the possessory lien, I  
cannot in reason or in justice hold that the 
Messrs. Harland and Wolff are to lose the 
fruit of their expenditure, when the repairs 
were, as I  think sanctioned, and some of 
them actually suggested, by the mortgagees, who 
now seek to obtain the advantage of these repairs 
and outlays without contributing one farthing. 
Had these mortgagees never come on the field— 
had they never been in Belfast—had they not been 
themselves shipbuilders, and so well aware of the 
great outlay necessary in such repairs, the case 
might perhaps be different, but having allowed 
those repairs togo on, not only with their full know
ledge, but with their encouragement, I  think it  
would be unjust to apply the principle of Jacobs 
v. La tour to this case.

I  shall therefore pronounce for the priority of 
the claim of the Messrs. Harland and Wolff over
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that of the Messrs. Hamilton, and condemn the 
latter in costs.

Solicitor for the Messrs. Hamilton, Bennett 
Thompson.

Solicitors for the Messrs. Harland and Wolff, 
J . Hamerton and Son.

Supreme C ourt of J fiiM c a to .
COURT OF APPEAL.

S ITT IN G S AT L IN C O L N ’S IN N .
Reported by E. S. R oche, J. P. A s p in a l l , and F. W . R a ik e s , 

Esqrs., Barristers-at-Law.

Wednesday, Feb. 25, 1880.
(Before J e s s e l , M.B., J a m e s  and C o tto n , L .J J ) 

B r o w n  a n d  S ons v. T h e  R u s s ia n  S h ip  A l in a

Jurisd ic tion— Oountij Court adm ira lty  ju risd ic tion , 
in  action fo r  breach o f charter-party—31 Sf 32 
Viet, c 71—32 Sf 33 Viet. c. 51.

B y  a charter-party the master o f the ship A. agreed 
w ith  the p la in tiffs  to proceed to a fo re ign  port, 
and there load a cargo o f timber, and deliver the 
same in  this country to the p la in tiffs . A t the 
fo re ign  port the master o f the ship A. refused to 
receive the cargo o f timber, and the p la in tiffs  were 
compelled to fo rw a rd  the timber to E ng land by 
steamer at a greatly increased rate o f fre igh t. 
P la in tiffs  entered an action in  rem in  a 
County Court having a d m ira lty  ju risd ic tion  
fo r  damages fo r  breach o f charter-party, and 
arrested the vessel; but upon application to a 
judge in  chambers a w r it was issued p roh ib iting  
the County Court judge fro m  fu rth e r proceedings 
in  the action, and this was affirmed by a d iv is iona l 
court.

E e ld  (reversing the decision o f the D iv is iona l 
Court), that the County Court had A dm ira lty  
ju r is d ic tio n  in  cases o f breach o f charter-party 
under sect. 2 o f the County Court A dm ira lty  
Jurisd ic tion  Amendment Act 1869, notw ith  
standing that the A d m ira lty  Court had not 
o rig in a l ju r is d ic tio n  in  such m attersfa).

(a) I f  anything were wanted to corroborate the autho
r ity  of thia decision, i t  is to be found in the Irish  Adm i
ra lty  Court Acta. By the Court of A dm ira l'y  (Ireland) 
A ct 1867 (30 ¿31 V ie t., o. 114), s. 37, the Ir ish  Court 
acquired ju risd iction “  over any claim by the owner, or 
consignee, or assignee of any b ill of lading of any goods 
carried into any port in  Ireland in  any ship, fo r damage 
done to the goods or any part thereof, by the negligence 
cr miaconduot of, or for any breach of duty or breach of 
contract on the part of the owner, master, or crew, of the 
ship.”  The jurisd iction so conferred is given almost in  the 
same words ae those in which that of the EnglishAdmiralty 
Court is given by theAdmiralty Court A c t 1861, and would 
not include jurisdiction over breaches of charter-party. 
By the Court of Adm iralty (Ireland) Amendment Act 
1876 (39 & 40 V iet. o. 28), the jurisd iction in  Adm iralty 
of the Recorders of Cork and Belfast (given by the A c t of 
1867) is extended, and by sect. 3, sub-sect. 2, they 
acquire jurisd iction in  the preoise words contained in  the 
County Courts Adm iralty Jurisdiction Amendment Act, 
80ct. 2, sub-sect. 1, and by sect. 16 of the A ct of 
J876, the same jurisdiction is given in the same words to 
the Ir ish  Adm iralty Court. I t  could not be suggested 
tha t the la tte r section does not give jurisdiction over 
charter-parties, and hence the Recorders of Cork and 
Belfast must have such jurisdiction. TheAct waspassed

Y o l . I Y . ,  N .S .

Cargo ex Argos (1 Asp, M ar. Law  Cos. 619 ; 28 
L . T. Rep. N . S. 745; L . Rep. 5 P. C. 124) fo l-  
lowed.

T h is  was an appeal by the plaintiffs from an 
order of the Lord Chief Baron and Stephen, J . 
confirming an order of Denman, J. for the issue 
of a writ of prohibition to the Judge of the County- 
Court at Yarmouth against further proceedings 
in an action by the plaintiffs against the Russian 
ship A lin a  arising out of the breach of a 
charter-party. I t  appeared that by a charter- 
party dated the 21st July 1379 the master of the 
A lin a  agreed with the plaintiffs, who were timber 
merchants at Luton, Bedfordshire, to proceed to 
Cronstadt, and there load a cargo of timber, and 
deliver the same in this country to the plaintiffs. 
At Cronstadt the master refused to receive the 
cargo of timber, and the plaintiffs were compelled 
to forward the timber to England by steamer at a 
greatly increased rate ot* freight. The A lin a  
shipped another cargo at Cronstadt, and upon her 
arrival at Great Yarmouth in Oct. 1879 the plain
tiffs commenced an admiralty action in  rem in the 
Norfolk County Court for damages for breach of 
the charter-party, and arrested the vessel.

Upon an application to Denman, J in chambers 
an order was issued prohibiting the County Court 
judge from further proceedings in the action, and 
that order was affirmed by the Divisional Court, 
consisting of the Lord Chief Baron and
Stephen, J. ,

The question, which turned upon the construc
tion of the County Courts Jurisdiction Act 1868 
(31 & 32 Yict. c. 71) and the County Courts 
Admiralty Jurisdiction Amendment Act 1869 
(32 & 33 Yict. c 61) has been already raised in 
three cases with different results. In  1872, in the 
case of Si^npson v. B lu cs and others (1 A-ap. 
Mar. Law Cas. 326; 26 L. T. Rep. N .S . 697; 
L. Rep. 7 C. P. 290) the Court of Common 
Pleas held that sect. 2 of 32 and 33 Vick 
c. 61 ought not to be construed “ so as to create 
this large, novel, and inconvenient jurisdiction, 
and did not enable the County Court to entertain 
a claim in respect of breach of charter-party, the 
intention of the Act being not to give the County 
Court admiralty jurisdiction in cases where the 
High Court of Admiralty would not have had 
jurisdiction, bnt only to give to the County Court 
a portion of the jurisdiction of the High Court of 
Admiralty. Subsequently, in the same year, the 
Judicial Committee of the Privy Council, disap
proving of the decision in Simpson v. Blues and  
others, held, in the case of the Cargo ex Argos 
1  Asp Marit. Law Cas. 619; 28 L. T. Rep. 
N. 8. 745 ; L. Rep. 5 P. C. 134) that sect. 2 
pf 32 & 33 Yict. c. 51 gave the County Court 
jurisdiction in cases of claims arising out of 
pharter-parties or other agreements for the use or 
hir© of ships, although th© Court of A-dmiralty 
might have no original jurisdiction in such cases. 
In  1875 the question was again raised before the 
Court of Exchequer in the case of Gunnestead v. 
Price  (2 Asp. Mar. Law Cas. 543; 32 L. T. 
Rep. N . S. 499; L. Rep. 10 Exch. 65), when 
the court, consisting of Cleasby, B. and Bram- 
well, B., approving of the decision in Simpson

a fte r the  con flic tin g  decisions mentioned in  the present 
case had been given, and i t  cannot be supposed th a t i f  
the  Leg is la tu re  had though t the meaning o f the  words 
do ub tfu l, i t  w ould  no t have altered them  so as to  make 
them  clear.—E d .

s
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v. Blues and others, and dissenting from that in 
Cargo ex Argos, held that sect. 2 only gave juris
diction to the County Court to try and determine 
causes which were within the jurisdiction of the 
Admiralty Court. In  the present case the ground 
for issuing the writ of prohibition was that the 
County Court had no Admiralty jurisdiction in 
cases of breach of charter-party.

On the appeal,
Cohen, Q.O. and Aspina ll, for the plaintiffs, 

contended that the County Court Admiralty 
Jurisdiction Amendment Act of 1869, sect. 2, 
clearly gave those courts jurisdiction in cases or 
claim arising out of charter-parties. This was 
held by the Judicial Committee of the Privy 
Council in the case of the Cargo ex Argos (sup.) 
and they submitted that that decision gave the true 
construction to the section, although it had not 
been adhered to in Gunnestead v. Price (sup,) 
They also referred to

Abbot on Shipping p. 16.
K en t’s Commentaries, vol. 3, p. 210. 

as showing that Admiralty Courts always exercised 
jurisdiction over charter-parties until prohibited 
by the Common Law Courts, and consequently 
there was no reason against restoring such juris
diction.

Be Covio v. Boit, 2 Gall. (Amer.), 398 ;
The Volunteer, 1 Samm. (Amer.), 551.

Herschell, Q.C. and Wood H ill,  for the respon
dents, submitted that the words of the enactment 
were in themselves far from clear, and that if 
construed as the appellants contended, there 
would be this anomalous result, that by going to 
a County Court vou could in all such cases arrest 
the ship, while in the superior Court there 
would be no power to arrest the ship, and thus 
the County Courts would have a wider jurisdiction 
than the Admiralty Court to which the appeal 
from them lay. They relied upon

Simpson v. Blues and others, 1 Asp. Mar. Law Cas. 
326 ; 26 L . T . Bep. N. S. 697 ; L . Bep 7 C. P. 290;

Gunnestead v. Price, 2 Asp. Mar. Law Cas. 543 ; 32 
L. T . Rep. N . S. 499; L. Bep. 10 Ch. 65.

J e s s e l , M.R.—The question which we have to 
decide cannot be treated as an easy one, inasmuch 
as it has given rise to such a conflict of deci
sions as to the construction of a clause in an Act 
of Parliament. But, applying the well-known 
rules of construction, I  must say, speaking for my
self alone, it  does not appear to me to be so very 
difficult a question as to have necessarily caused so 
much conflict of opinion. The rule of construction 
as laid down in all the cases, and notably in the 
House of Lords is this, that where you have plain 
terms used in the enacting part of an Act of 
Parliament, nothing less than manifest absurdity 
will enable a court to say that the ordinary and 
natural meaning of the terms is not the true 
meaning. Where there are two or more readings 
possible—that is, where there is ambiguity there, 
of course, you let in arguments of inconvenience; 
arguments of the more useful or more likely inter
pretation may be fairly considered. Therefore it 
appears to me that we must first determine 
whether the words are in themselves unambiguous, 
and if we must arrive at that conclusion then 
we must consider whether there is any such 
manifest absurdity as will enable a court of con
struction to say that the natural meaning of the 
words could not possibly be the meaning intended 
by the Legislature to be put upon them.

Now, first of all, as to the words themselves. The 
Act is to amend the County Courts Admiralty 
Jurisdiction Act 1868, and to give jurisdiction in 
certain maiilime cases. I f  y ou judge by the title it  
certainly extends to giving jurisdiction in certain 
maritime cases. The second section iB, “ Any 
County Court appointed or to be appointed to 
have admiralty jurisdiction shall have jurisdic
tion, and all powers and authorities relating 
thereto, to try and determine the following causes : 
As to any claim arising out of any agreement 
made in relation to the use or hire of any ship or 
in relation to the carriage of goods in any ship, 
and also as to any claim in tort in respect of goods 
carried in any ship provided the amount claimed 
does not exceed 300Z.” I  am at a loss to see 
any ambiguity in those words. An agreement in 
relation to the use or hire of a ship must include 
a charter-party. I t  would be difficult to define a 
charter-party otherwise than as coming within those 
terms. In  fact, it is very often so defined. I  see 
no doubt or difficulty, as far as I  am concerned, in 
reading the words in their proper sense, and they 
do appear to me to be quite clear. I  am very glad on 
this point at all events to see that, with one excep
tion, the judgments of all the judges who have 
given an opinion or decision upon this section are 
unanimous, though the exception is one of great 
weight and importance.

In  the case of Simpson v. Blues (sup.), where 
there were four judges, Justices Willes, Byles, 
Brett and Grove, no one alleged, although 
somethiug of that kind had fallen from Willes, 
J. on a previous occasion, that the words 
were anything but clear in themselves, and 
the ground of the decision in that case was totally 
different from that in the present. In  the case in 
the Privy Council again we have four judges 
present, being the four ordinary judges of the 
Privy Council, and all four agree that the words 
were clear, and then, when a similar case came 
before a common law court there were only two 
judges present, Baron Cleasby and Baron Bram- 
well. Baron Cleasby does not state the words to 
be otherwise than clear in themselves, but 1 admit 
that Baron Bramwell does, and he states that he 
considers them ambiguous. Whether or not they 
are ambiguous is a question, of course, not to be 
lightly passed over with the opinion of Baron 
Bramwell the other way, and, therefore, I  wish to 
say a word or two on the grounds which induced 
him to think them ambiguous.

He says this: “ The words are “ claim arising 
out of any agreement in reference to the use 
or hire of any ship/ not a ‘ claim arising out 
of any agreement for the use or hire of any 
ship.’ I  cannot think that the enactment is 
in plain and intelligible language, free from 
any ambiguity. I f  I  find the words without 
anything to control them or guide me in their 
interpretation, I  should say they included the 
cases before us and much more. But, as it is, 
I  declare I  do not know what they mean or were 
intended to mean. A  charter-party is not an 
agreement for the use or hire of a ship, but it  is 
said to be included in a claim arising out of any 
agreement made with reference to the use or hire 
of any ship. Would that include a shipbroker’s 
claim for finding a charter ? ” Then he Bays : 
“ Take the next words, ‘ does that include a 
claim on a policy of insurance ? ”  Some restriction 
must be put upon the wordB. Now, it appears to
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me first of all there is some slip about the charter- 
party. A  charter-party certainly may be an 
agreement for the use or hire of a ship, and 
consequently the ambiguity which the learned 
Baron is then speaking of is one of his own 
creating. He does not doubt for a moment that 
a charter-party would be included under the 
terms. What he doubts is whether something 
else not before him would be included under the 
terms. Therefore there was no ambiguity 
as legards the case then to be decided. 
The supposed ambiguity there related to some
thing totally different, and the learned Baron did 
not dispute that the words would include an 
action tor breach of a charter-party, so that one 
may consider substantially that all the judges are 
agreed that the words are clear and unambiguous.

Well, now,if the words are clear and unambigu
ous, are there other words in the Act of Parlia
ment to show that they have a different meaning? 
That is not suggested, but what is suggested is 
that by reason of the third section great incon
venience will follow, great alteration of the law 
will be made, and those inconveniences are such as 
will induce the court to control the plain meaning 
of the words.

Now, unless those inconveniences amount to 
manifest absurdity, it appears to me the law does 
not allow any such control to be exercised over 
the plain words of an enactment by a court 
°f construction, and consequently that the judg
ments given by the Courts of Common Pleas and 
Exchequer could not be supported in point of 
law, because all that was relied upon was inconve
nience. But I  again admit that there is the 
exception in the case of Bramwell, B. He does 
put it on what appears to me a true legal ground 
'—the ground of manifest absurdity. I t  only 
remains for me to consider whether there is any 
such manifest absurdity. Now, that I  am not 
misinterpreting the statements given in the judg
ment in the Common Pleas is plain, I  think, from 
a very few words of the judgment itself. I  no
where find in the elaborate judgment of Brett, J. 
anything like absurdity, or words equivalent to it 
m any shape or way. What he says (L. Rep. 
7 .0. P. 296; 1 Asp. Mar. Law Cas. 328) is 
this: “ These considerations lead me to the con
clusion that we ought not to construe the words of 
these County Court Acts so as to create this large, 
Dovel, and inconvenient jurisdiction, when we find 
from the context that the general intention was 
°tdy to distribute the Admiralty jurisdiction by 
flow ing suits of limited amount to be instituted 
m inferior courts.” And when we look in detail 
into his reasons, his reasons are these. First, he 
says, “ The Admiralty Court is the Court of 
Appeal, and it has no jurisdiction to entertain 
these causeB in the first instance.” Now, to my 
mind, that is not a good reason, either on the 
ground of inconvenience or otherwise. I t  has 
frequently happened that the Court of Appeal has 
no original jurisdiction, and it has not unfre- 
9uently happened that even when the Court of 
Appeal haB an original jurisdiction of its own, it 
has no jurisdiction in respect of the matters as to 
which the appeal is given, nor is there in that 
Respect any inconvenience, because the Court of 
Appeal may be a very good Court of Appeal, and 
y^t not a good court of original jurisdiction. 
I  hen, the next ground is this, that there iB 
a power of transfer in different cases from

the County Court to the Admiralty Court. 
Well, I  will assume for this purpose that the power 
of transfer applies to these particular cases. Then 
it is said that the result will be to give to the 
Admiralty Court at its will and pleasure a new 
jurisdiction which it did not possess at the time 
the Act passed. I  am not very much impressed 
by that argument. In  the first place it is not to 
be presumed that the Admiralty Court will transfer 
causes except in the case in which the Legislature 
intended the causes to be transferred, cases of 
such peculiar difficulty that they ought to be tried 
in the first instanoe by the Admiralty Court; and 
therefore there will be no arrogationof jurisdic
tion except where it was conferred by the Legis
lature. Then it is said, why confer that jurisdic
tion on the Admiralty Court ? I  do not know 
that there is any objection to it. A t that time the 
Admiralty Court took evidence and conducted its 
proceedings very much in the same way as the 
com mon law courts. There might be some trifling 
differences, but substantially justice was adminis
tered very much in the same way. What incon
venience would arise by giving this jurisdiction to 
the Admiralty Court ? The only suggestion we 
have heard is that the plaintiff might not get a 
jury, or the defendant might not; but the answer 
was very simple. I t  does not follow that that was 
considered an evil by the Legislature. We know 
perfectly well that by the comparatively recent 
Judicature Act, that very option is given to a 
plaintiff of going to a division where there is no 
jury, instead of to a division where there is a jury.

The third objection is this, that, looking at the 
3rd section of the Amendment Act, the jurisdiction 
is conferred on the County Court to proceed in  rem, 
thereby enabling the County Court to arrest a ship 
in cases where before the passing of the Act the 
Bbip could not be arrested. Well, there again I  
am at a loss to see the inconvenience. I t  might 
have been considered by the Legislature to be of 
very great importance that in these cases you 
should have the power to arrest a ship. Inconsis
tency there is, and that is really a part of the 
argument. I t  is inconsistent that the County 
Court can arrest the ship where the claim is for the 
smaller amount, and the Admiralty Court or the 
common law court cannot arrest the ship where 
the claim is for the larger amount; yet, although 
it is, in one sense, ap inconsistency, in another 
sense it is not. I t  may be the view of the Legis
lature that additional remedies are to be given in 
cases of claims for small amounts, or of a peculiar 
character relating to ships, which are not given in 
cases of larger amounts, or of an ordinary 
character not relating to ships. The remedy to 
the seamen for their wages, for instance, is 
different from the remedy of domestic servants 
for their wages, and it does not at all follow that 
all that was not contemplated by the Legislature, 
and I  am again at a loss to see the great incon-

yeWefi°,e then, it was said that charterers and 
shipowners of smaller vessels would be at a 
disadvantage, because their ships would be liable 
to arrest. Of course the answer would be that 
if the amounts claimed were small the amount of 
bail would be small, and the inconvenience there
fore, as far as they are concerned, would not be 
the subject of very great consideration.

I  have gone through all these reasons because it 
does not appear to me that the case is made ouu
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even as to great inconvenience, but I  am also of 
opinion that even if it were made out it would not 
be sufficient to enable us to control the plain 
words of the Act of Parliament.

Now, with regard to the second case at com
mon law Gunnestead v. Price (sup.), the judg
ment of Baron Cleasby I  need not com
ment upon. He does not really take any new 
ground which has not been already considered; 
but Bramwell, B. does. He says: “ Shortly, 
the objections are that;, on the construction con
tended for by the defendant, theOounty Courthas 
admiralty jurisdiction in cases in which the 
Admiralty Court has no original jurisdiction ; 
that I  have dealt with. “ That the High Court 
would have an appellate jurisdiction where 
it has not an original jurisdiction;” that I  
have dealt with. “ That there could be trans
ferred to it from the County Court causes 
which it could not originally entertain, and 
so it could hear and decide cases not properly 
within its own jurisdiction or that of the County 
C o u r t t h a t  I  have dealt with. “ So these objec
tions are to be added, not as aiding the construc
tion of the statute, but helping us to the probable 
intention of the Legislature, the objections so 
forcibly stated in the judgment of the Common 
Pleas to admiralty procedure being applied 
to such cases as those in question.” Therefore, 
according to Bramwell, B , those last objections 
are not sufficient—a remark in which 1 cordially 
concur. We have only got the remaining three 
objections therefore, and what does he say is the 
effect of the three. He says as to the limited 
construction, that is, confining it to admiralty 
causes, “ With great respect, it seems to me a 
meaning may be given to the words without the 
admittedly preposterous consequences the defen
dants contend lo r ; ” and he says further, “ This 
construction gives a meaning to the words without 
the absurd consequences which would follow on 
the defendants’ construction.” Consequently, he 
alone comes to the conclusion that those three 
objections are so preposterous and so manifestly 
absurd that they could not have been within the 
intention of the Legislature.

Now, with the greatest possible respect for 
Bramwell, L J .—and no ono entertains a greater 
respect for him than I  do—this only shows 
how different consequences strike different minds. 
Not only do the objections not appear to me 
to be either absurd or preposterous, bnt I  
cannot see any objection to them at all. I  
cannot see any objection on the ground  ̂that 
the Appeal Court has no original jurisdiction 
over the same subject matter. I  cannot see any 
objection that the County Court should have 
admiralty jurisdiction when the Court of 
Admiralty has no jurisdiction ; nor can I  see any 
objection, which is the third and only one remain
ing, that the Court of Admiralty should transfer 
to itself especially difficult cases relating to 
maritime matters, though the court itself had no 
original jurisdiction to deal with such a course.

That being my opinion, it appears to me there 
is no absurdity and nothing preposterous in these 
reasons to induce us to overrule or control 
the plain meaning of the Act of Parliament. 
I  am therefore driven to the conclusion that 
the decision of the Judicial Committee of the 
Privy Council in Cargos ex Argos (sup.) is

the correct decision, and consequently that we 
should allow this appeal.

J ambs, L.J.—I t  appears to me that everything 
that could be said has been said in the judgments 
we have heard, with the addition made by the 
Master of the Rolls. All I  can say is that, having 
considered everything, I  do most entirely adopt 
the language of thejudgmeut of thePrivy Council, 
as it seems to me to dispose of almost the whole of 
the case.

The only thing that I  shall say is that it does 
appear to me that if you construe this last Act of 
Parliament irrespective of the third section, 
merely considering it as a question of ordinary 
jurisdiction to be exercised by the County Court, 
there could not have been the shadow of a doubt 
as to the meaning of the first clause; that is to 
say, supposing there had not been the third 
section giving the power of proceeding in  rem, it 
would have been the merest matter of course to 
have held that the County Court had the ordinary 
power of a County Court to deal with the claims 
in question in its ordinary jurisdiction. Well, if 
that was so—if that was the meaning of the Act 
of Parliament, irrespective of the third section, 
it is inconsistent with the ordinary rules of con
struction of an Act of Parliament to say that a 
clause, saying in so many words: “ In all the cases 
aforesaid the court shall have jurisdiction in  rem,”  
is to be held to take away the jurisdiction in cases 
which it had in the plainest terms given before P 
I t  is as if, in order to remove all doubt, the Legis
lature had said, “ though you may think we could 
not have meant it, we do in so many words say 
that in every one of these cases the County Court 
shall have jurisdiction in  rem.”  I t  is said that 
because they say in those cases the court shall 
have jurisdiction in  rem, that is to cut down the 
cases in which jurisdiction is given. I f  it had 
been intended to have said merely that the County 
Court shall have the jurisdiction of the Court of 
Admiralty in those particular cases, it appears 
to me it would have Baid so in so many 
words; that is to say, the Act being an Act 
to amend a former Act and to give jurisdiction 
in certain maritime causes, the first section would 
have said “ the court shall have such jurisdiction 
as the Court of Admiralty possesses in the 
following matters,” and then the whole thing 
would have been made quite clear. I t  seems to 
me that the Legislature intentionally did not do 
so, but gave jurisdiction in certain matters, and 
then went on to give the particular remedy of the 
Court of Admiralty to all the cases in which it 
had given jurisdiction before.

I  will only add these few words to what has 
been said before, that I  adopt as my judgment 
from beginning to the end the judgment of the 
Privy Council in the case of Cargo ex Argos.

Cotton, L.J.—If  in this case there had not been 
such a difference between the different judges 
before whom this question had come, probably I  
should have contented myself by saying that in 
my opinion the judgment of the Privy Council in 
the case of Cargo ex Argus exhausted the case, 
and was the correct decision ; but, under the cir
cumstances, I  think it not right so to leave the 
matter, though I  have but little to add. What 
we have to consider as the primary question in 
this case, and that really on which the whole 
question turns, is whether or not the Act of 1869
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does or does not clearly include actions which 
have been commenced in the County Court. 
Now the words seem simple enough. “ that the 
County Court shall have power and authority to 
try and determine the following causes :—As to 
any claim arising out of any agreement made in 
relation to the use or hire of any ship.” We 
must consider whether or not there is any am
biguity in those words without reference to the 
question as to what will be the consequence of 
holding that they do or do not include a particu
lar cause of action. Now it has been said that a 
charter-party is not a contract for the use or hire 
of a ship. In  some cases no doubt the person 
who enters into the charter-party becomes tor the 
time being, as it were, the lessee of the ship; but 
it  is quite sufficient to refer to the well-recog
nised authority, Abbot on Shipping, for the 
purpose of showing that these words do 
aptly refer to and include a charter-party; 
because what he says is this, “ A  trading ship is 
employed by virtue of two distinct species of 
contract, first the contract by which an entire ship 
or at least the principal part thereof is let for a 
determined voyage to one or more places. This 
is usually done by a written instrument called a 
charter-party ” (11th edit. p. 100). So that he does 
refer to it as a contract for the letting of a ship, 
and no one can for a moment say that when it 
applies to the whole of the ship it is not a contract 
for the use of a ship, or where it does not apply 
to the whole of the ship it is not a contract for 
the use of a part of a ship. That being so, here 
are words which, as regards the particular section 
with which we have to deal, have in themselves 
no ambiguity at all, and do aptly refer to an action 
arising on a claim on a charter-party.

But then there is this to be considered. I t  is 
sought to restrain that by saying that this is to be 
any claim in which the Courtof Admiralty has juris
diction, and I  asked Mr. Herschell as to whether 
° r  not he would point out any claim arising on a 
charter-party in which the Court of Admiralty 
bad jurisdiction. He said, “ No, except in a 
niatter which would be dealt with and come 
Within the second part of the clause on an agree
ment in relation to the carriage of goods in any 
ship.” go that practically the argument comes 
to this, that we must disregard and give no effect 
Whatsoever to the first words of this subsection 
Which apply to contracts on charter-parties. No 
doubt it might be said that the Court of Admiralty 
has jurisdiction as regards goods carried under a 
charter-party, but then that is provided for by 
*he second part of the clause. Are we to give no 
effect whatever to these words ? Of course, in 
seeing what the particular construction of any 
p'ause is, we must not look only to the clause 
Jtself, We are bound to look to all there is in 
{he same written instrument, and see whether that 
has given an interpretation to the words. But 
here there is nothing of the sort. I t  is 
?hly attempted to control those words which, 
?h my opinion and in the opinion of the 
arRe majority of the judges before whom the 

Question has come, are clear as regards the ques- 
,J°n which we have before us. I  will not go 
hr°ugh in detail all the matters which have been 

referred to by the Master of the Rolls; I  will refer 
h two only. I t  has been Baid that this case comes 
>thin the grasp of an Aot which transfers juris- 
•ction, and therefore we ought to restrict the

power given by the section to powers which the 
Court of Admiralty has. Now, one must really 
consider here how this power is given. I t  is 
given, not in the original Act, and although this 
subsequent Act is to be read as part of the first 
Act, yet it is, in fact, a subsequent additional 
power given to the County Court, aud one gets 
rid of a great deal of the argument adduced 
against the appeal by considering this, that 
Parliament had given by the first Act some part 
of the Admiralty jurisdiction to the County Court, 
and here it thinks fit to give the County Court 
this additional power, not altering the power of 
appeal, but still leaving the power of appeal to 
the Court of Admiralty, though that court had 
no original jurisdiction in this matter, and still 
leaving the power of transfer. I t  only comes to 
this, that Parliament having given certain 
admiralty jurisdiction to the County Court—■ 
giving it this additional power in matters or 
contracts relating to the use or hire of ships— 
still left a power of transfer to the Court of 
Admiralty, and still left the appeal to the Court oE 
Admiralty.

Then the only further matter which I  mention 
—and probably it is the most important—is that, 
according to our decision, there will be a lien 
practically on the ship in respect of a certain 
claim of a limited amount when there is no right 
in respect of claims of a greater amount; but it  
only comes to this, that Parliament has thought 
fit to pass an Act which, according to its true con
struction, does give that right, and, that being 
so, how it is for this court, a mere court of 
construction, to cut down the clear enactment 
of an Act of Parliament because Parliament has 
done something or the Act has done something 
which possibly Parliament did not think of, 
which may be thought inconsistent with the law 
being altered as regards claims of a larger 
amount. In  my opinion, no such considerations 
ought to induce us to say that effect is not to be 
given to the clear enactment of an Act of Parlia
ment. I f  that is wrong, Parliament who passed 
the Act must alter it.

J ames, L.J.—It  may not be inconvenient to add 
this with regard to one point. A great deal has 
been said about the power of transferring to the 
Court of Admiralty. When the Courtof Admiralty 
sits as an Appeal Court, its decision is final; 
but where the matter is transferred to it, it is 
transferred subject to an appeal.

Solicitor for the plaintiff, H . G. Ooote, agent 
for Charles Diver, Yarmouth.

Solicitors for the defendants, T. Cooper and Co.

F riday , A p r il 23, 1880.
(Before J ames, B aggallay, and Bramwell, L.JJ.)

T he City of M anchester.
APPEAL PROM PROBATE, DIVORCE, AND ADMIRALTY 

DIVISION (ADM IRALTY).

Practice— Costs— Cargo suing—Both to blame— 
B ig h t to appe i l —Interlocutory order— Discretion 
—36 Sf 37 Viet. c. 66. s. 25, sub-sect. 9, and 
s. 49—Order L V I I I - ,  r. 15.

Where an action is brought by owners o f cargo 
laden on board one ship against another ship, f o r  
damages sustained by the cargo through collision  
between the ship in  which i t  is laden and the
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other ship, and lo th  ships are found to 
blame fo r  the collision, the p la in tiffs  w i l l  recover 
h a lf  the ir damages, in  accordance w ith  the 
practice o f the Oourt o f A dm ira lty  and s. 25, sub
sect. 9, o f the Judicature Act 1873, hut no order 
w ill,  as a rule, be made as to the costs.

On the subject o f costs, The Milan (Lush. 388;
5 L . T. Bep. N . 8. 590; 1 Mar. Law Gas. 0  S. 
185) overruled but on the subject o f damages 
approved.

Semble, i f  the defendant in  an action brought by 
the owner o f carqo laden on boardI another ship, 
f o r  damages aris ing fro m  a collision, admits his 
lia b ility , but pleads contributory negligence on 
the pa rt o f the ship on board which the cargo 
was laden, and both ships are found  to blame, 
the p la in tiffs  may be condemned in  costs, and 
where cargo owners suing alone adm it contribu
tory negligence on the pa rt o f the shipi in  which 
the ir cargo was, and on ly claim  h a lf the ir damages 
and recover them, they w i l l  get costs.

A  question o f the princip le on which costs are 
awarded is subject to appeal, notwithstanding 
sect. 49 o f the Judicature Act 1873.

A n  addition made to a decree upon motion, g iving  
directions as to costs as to which the decree i ts - l f  
was silent, is a portion o f the decree, and there
fore can be examined in  an appeal fro m  the decree, 
and is not an interlocutory order w ith in  the 
meaning o f Order L V I I I - ,  r. 15.

T his was an appeal from the decision of the judge 
of the Admiralty Division, by which, on the 25th 
April 1879, he had found the City o f Manchester 
and the Moselle both to blame for a collision which 
took place between those vessels off Cape de Gatta 
and also from adecision of the same learned judge, 
by which he decreed, on the 20th May 1879, that 
the action being brought by the owners of the 
cargo on board the Moselle, and not by the owners 
of the ship, that they were entitled to their costs 
of suit. The case is reported on the subject of 
costs, ante, p. 106 ; 40 L. T. Rep. N. S. 591; 5 P. 
Div. 3.

The owners of the C ity  o f Manchester appealed 
from both decisions, and the owners of the cargo 
laden on board the Moselle gave a cross notice of 
appeal from that portion of the judgment which 
found that ship to blame.

A p r i l 23.— B utt, Q.C. and Clarkson for the 
appellants, defendants below, owners of the City  
o f Manchester.

Benjam in, Q.C., D r. W. G. F . P h illim ore  and 
Stubbs for respondents, ownersof thecargo laden on 
board the Moselle.

The appeal was first heard on the merits, and 
the Court affirmed the judgment of the court 
below, finding both vessels to blame, and that 
therefore the plaintiffs should recover half their 
damage only from the defendants.

The question of costs was then argued. 
P hillim ore  took the double preliminary objection: 

first, that the order as to costs which was appealed 
from was an interlocutory order, not having been 
made at the same time as the decree in the cause, 
but on a subsequent motion ; secondly, that the 
order as to costs was a separate order, complete in 
itself, and therefore not subject to appeal by 
reason of the provisions of sect. 49 of the Supreme 
Court of Judicature Act 1873.

The Court overruled both objections.

M anchester . [Ct. of A pp.

Butt, Q.C. (with him Clarkson).—'There is no 
reason why the position of the cargo owner who 
elects to sue separately from the shipowner should 
be better than that of a cargo owner who joins 
with a shipowner. The practice is well esta
blished that in an action by shipowner for damage 
by collision, where both ships are found to blame, 
and therefore the damages are divided, no order 
is made as to costs, and that results in the 
owner of cargo who joined in the action getting 
no costs. The owner of the cargo was sufficiently 
identified with the shipowner to prevent him re
covering at all at common law in such a case 
( Thorogood v. B ryan , 8 C. B. 115), and he is only 
placed in a different position now by the rule of 
the Admiralty Court, as laid down in The M ila n  
(Lush. 401; 5 L. T. Rep. N. S. 590; 1 Mar. Law 
Cas. O. S. 185), and which now is the statutory 
rule in all courts (Supreme Court of Judica
ture Act 1873, s. 25, sub-sect. 9 (a), and part 
of which was, undoubtedly, that the shipowner 
did not recover costs. As to the costs where 
the action was by the cargo owner, there was no 
Bpecial practice at the time the Judicature Act came 
into operation ; but different orders had been made 
as to costs in different cases. See the report of the 
registrar referred to by Sir Robert Phillimore 
during the argument of the case in the court 
below tante, p. 186; 40 L. T. Rep. N. S. 591).

Phillim ore  and Stubbs (with them Ben jam in, 
Q.C.).—The case is merely that of a person who 
sues for 1000J. damages for breach of contract or 
tort and recovers 500i., and who is always entitled 
to his costs. In  The M ila n  (Lush. 401; 5 L  T. Rep. 
1ST. S. 590) the plaintiff got his costs, and it cannot 
be supposed that an order was made in so careful 
a judgment without consideration, and therefore 
that establishes the custom of the Admiralty 
Oourt at the time of the passing of the Judicature 
Act, and therefore that practice is now binding by 
statute (Supreme Court of Judicature Act 1873, s. 
25, sub-sect. 9) on the Supreme Oourt of Judica
ture. That the cases referred to by the registrar in 
his report were decided otherwise can only be taken 
to show that they were so decided per incuriam . 
Recently the case of The Conselt (5 P. Div. 52, 
sup. p. 33) was decided in the court below on the 
same ground, and that decision has been upheld 
in this court (sup. p. 34). Besides, the cargo 
owners are innocent parties, and at common law 
would, previous to the Judicature Acts, have re
covered in such a case as this the whole of their 
damages from the owners of the C ity o f Manchester 
there beingno contribution at common law between 
wrongdoers. By the provisions of the Supreme 
Oourt of Judicature Acts 1873, s.25, sub-sect. 9, we 
are disabled from recovering more than half our 
damages, and that is a sufficiently great hardship 
without mulcting us in our costs of suit as well.

J ames, L.J —I  am of opinion in this case that 
the order as to costs is really part of the decree 
in the cause, although it was made at a subsequent 
date, otherwise there would be no right for me 
after the thing was disposed of, and the time for

(a) The aeotion of the Judicature Act referred to is as 
fo llow s: “  In  any cause or proceeding for damage» 
arising out of a collision between two ships, i f  both ship» 
shall bo found to have been in  fau lt, theruleB h itherto in  
force in  the Court of Adm iralty, so far as they have been 
a t variance w ith the rules in  force in  the courts of com
mon law shall prevail.”
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appealing had expired, to make an order varying 
it. The litigation ended in final judgment, and 
therefore the order as to costs made a month after 
can only be considered as completing the decree, 
and ought to be part of it. Therefore it appears 
to me there is no foundation for the objection that 
it is an interlocutory order for costs, and therefore, 
an order coming within the principle of Order 
L V II I . ,  r. 15, as to time. Then with regard to 
the substance of the order the learned judge below 
did not deal with the costs as a matter in which 
be was exercising his judicial discretion. He was 
dealing with them as subject to an universal rule, 
considered by him to be established in The M ila n  
(Lush. 401; 5 L. T. Hep. N. S. 590; 1 Mar. 
Law Cas. O. S. 185), that wherever the owners 
of the cargo, suing on their own behalf, succeed 
m recovering damages, whether the half or the 
vihole of those claimed, they are entitled to the 
■whole costs of the litigation. Now I  cannot 
agree with that as a statement of a general 
rule. I t  seems to me that to do so would be to 
encourage unnecessary litigation. The owners of 
the cargo in this case embarked in an action in 
which they aver in the most positive terms not 
°uly that the original defendant was to blame, but 
they aver and take upon themselves to prove that 
their ship, that is the ship, which was then carry
ing their goods, was totally free from blame. There 
were two distinct issues raised. The two ques
tions were whether one Bhip was to blame solely 
or whether the other ship was solely to blame, 
and it seems to me probable, looking at the evi
dence before us, that the greater part of the costs 
were occasioned by that issue on which the plain
tiffs fail, because they fail in the attempt to nega
tive misconduct on the part of the vessel on 
Which their cargo was laden, the court below 
having found two acts of misconduct against that 
Vessel and only one act of misconduct against the 
other side, the owners of the C ity  o f Manchester. 
I t  seems to me it would be very unjust to fix the 
party who has simply failed on one issue with the 
Whole costs of the litigation. I  think if there 
Were no fixed rule that there were to be no costs 
where both vessels ai’e found to blame, the court 
Would act in this case as in any other case beiore 

and make the costs of the litigation follow the 
uvent. What I  mean by “ follow the event is 
Jjhe decision as to damages at the time of the 
hearing, except in so far as the court might think 
ut to vary it, having regard to the question of 
?dher of the parties to the litigation wilfully or 
1 ntentiona 11 y increasing the costs.

Baggallay, L.J.— The judge of the Admiralty 
Lourt has given to the plaintiffs the costs of the 
Action, but he has not done so by the exercise of 
?ny judicial discretion, but because he considered 
d fight to adhere to the precedents established 
oy the case of The M ila n  (Lush. 401; 5 L. T. Hep.

S. 590). Now it appears to me to be clear that 
his ia a question of principle on the subject of 

c°ds, and properly therefore brought under the 
consideration of the Court of Appeal. A b regards
the costs of the particular action, if  we were called 
on to exercise the discretion not exercised for the 
Reasons 1 have stated in the court below, I  think 

6 justice of the case would be met by there being 
h° costs at all. A t the same time, I  do not desire 
o say that in all cases in which a cargo owner is 

P aintifi he is to be treated, in respect of costs, in 
exactly the same way as a plaintiff who is a ship

owner. The circumstances of each particular case 
may introduce a variation in the way in which the 
costs are given.

Bramwell, L.J.— I  am of the same opinion. I f  
the learned judge in the court below thought 
there was an established practice of giving costs 
in cases like the present, I  Bhould have doubted 
whether it was only the exercise of discretion not 
to deviate from the practice. But I  consider the 
question as one in which the practice is net 
settled, and as if permission had been granted 
bv the learned judge below to appeal if such per
mission was necessary. I  therefore have to con
sider whether the cargo ownershould get the whole 
costs of this litigation. Suppose the C ity o f M an
chester had come and said, “ We admit we ought to 
have done ’’—whatever they ought to have done— 
“ but what we do deny is that you are free from 
blame as alleged,” and that in the result thejudge 
had found that which is nowfound.thatconsidenng 
the admission of the defendants and the case made 
against the plaintiff, “ you are both to blame, 
could it be said that the cargo owner was to re- 
cover the whole costs of the litigation P He ought 
to pay the costs on the contrary, as he fails in the 
only issue in that case before the court. I f  in 
such a case he ought to pay the whole what is to 
happen when he half succeeds and half fails P I t  
almost follows to demonstration that he should 
get half.

_In  a recent case (The Laure tta , ante, p.
118 ■ 40 L. T. Hep. N. S. 444; L. Hep. 4 p. Div. 
25) your Lordship held that when a cross notice of 
appeal was given by the respondent, the first 
appellants, being unsuccessful, paid the costs of 
the appeal, the respondents paying such costs, it 
any, as were occasioned by giving cross notice.

J ames, L .J —I  think the appellants will have to 
pay the costs of the appeal. I t  is all one appeal, 
except so far as those costs were increased by 
serving and preparing the cross notice. The 
decree was drawn up as follows : “ The Court of 
Appeal, being assisted by Capt. Henry Needham 
Knox, E.N., and Capt. Charles Laing, nautical 
assessors, and having heard counsel on both sides, 
affirmed the decree of the 25th April 1879 ap
pealed from, save as to costs; and directed that 
each party should pay his own costs incurred in 
the court below; but condemned the appellants 
(defendants) and their bail in the costs incurred 
in this appeal, save those caused by the cross 
appeal of the plaintiffs.—Dated the 23rd April 
1880.”

Solicitors for appellants, owners of the G ity o f 
Manchester Qellatly, Son, and Warton.

Solicitors for respondents, owners of cargo 
laden on board the Moselle: Stokes, Saunders, 
and Stokes.
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Swann v . Barber and Co. [Ct. o ï Arp.
Ct. of A pp.]

S ITT IN G S A T W ESTM INSTER.
Beported by A. H . B ittleston  Esq., Ban-istcr-at-Law.

Thursday, Nov. 13, 1879.
(Before Jessel, M.R., BRAMWEixand B rett, L.JJ•) 

Swann v . B arber and Co.
Ship and shipping— Shipping goods in  own ship— 

Sales o f cargo while afloat— In a b ility  o f ultim ate  
purchasei— Fre ight—Purchase-money— L ie n .

The p la in tiff, a shipowner, sold a cargo o f wheat, 
while afloat on board his ship, to H., at the price 
o f 65s. per 50016s., inc lud ing fre ig h t and in 
surance : “ fre ig h t fo r  United K ingdom to be 
reckoned at 60s. per ion.”  While the cat go was s t ill 
afloat, I I .  sold to L ., and L . to the defendant, 
upon s im ila r terms. Upon the a rr iv a l o f the 
ship, the defendant pa id  10001 on account o f 
fre igh t, and inv ited the master to complete de
livery o f the cargo, which was done.

Held, that the conduct o f the defendant amounted 
to an im plied contract on his pa rt u iith  the 
p la in t if f  to pay fre ight at the agreed rate fo r  
a ll the cargo delivered.

By the indorsement on the writ of gammons 
the plaintiff claimed 1931 3s. 6<I., being the balance 
due on account of freight on 621 tons, 8 cwt.,
1 qr., 22 lbs. wheat, ex the Koh-i-noor, at 3Z. per 
ton, and of harbour dues on cargo.

The statement of claim referred to the indorse
ment on the writ as the particulars of the plain
tiff’s claim. The statement of defence denied 
that any freight was due from the delendants to 
the plaintiff, or that the defendants were indebted 
to the plaintiff in any amount whatsoever, as 
alleged by the plaintiff in the indorsement on the 
writ, or that the plaintiff was owner of the vessel 
in respect of which freight was alleged to be due, 
or that he was entitled to recover the same or any 
part thereof.

By way of set off and counter-claim, the defen
dants alleged that Balfour, Guthrie, and Co. caused 
to be shipped on board the Koh-i-noor, in the port 
of Portland in Oregon, a cargo of wheat, to be 
carried by the plaintiff from Portland to Falmouth 
for orders, and thence to a port of discharge, and 
there delivered, upon the terms contained in a 
certain bill of lading, certain dangers and perils 
only excepted; and that the bill of lading pro
vided that freight should be paid in cash, without 
discount, at the rate of Is. per ton ; that the bill 
of lading was duly indorsed to the defendants, 
and the property in the said wheat passed to 
them; that the delivery of the said wheat was not 
prevented by any of the excepted dangers and 
perils provided for by the bill of lading ; that the 
plaintiff failed to deliver 290 sacks of the Baid 
wheat, the value of which, after deducting freight, 
amounted to 193Z. 3s. Gd., and the defendants 
claimed that sum.

By the reply the plaintiff joined issue upon the 
statement of defence, and denied all the allega
tions contained in the set-off and counter-claim, 
and averred that he duly delivered all the wheat 
shipped on board the Koh-i-noor, and that, if all 
the wheat wa3 not delivered, such delivery was 
prevented by the dangers and perils excepted in 
the bill of lading. Issue was joined on the plain
tiff’s answer to the set-off and counter-claim. The 
action came on for trial at the Norfolk winter

assizes 1878, before Kelly, O.B., when the follow
ing facts were proved :—

The plaintiff was the sole owner of the 
barque Koh-i-noor, and in the month of Decem
ber 1876 a cargo of wheat was loaded on 
board of her at Portland, in Oregon, in the 
United States, for ship’s account. The master 
signed bills of lading, which stated that the cargo 
was shipped by Balfour, Guthrie, and Co., of San 
Francisco, and consisted of 11,200 sacks of wheat 
“ said to contain l,427,2221bs.,” to be delivered in 
good order and condition “ (all and every the 
dangers and accidents of the seas and navigation 
of whatsoever kind or nature excepted), unto order 
or to its assigns. Freight for the Baid goods pay
able in cash without discount at the rate of one 
shilling sterling per ton of 22401bs. gross weight 
delivered.”

On the 26th April 1877, whilst the goods were 
in transit, the plaimiff, through his agents at 
Liverpool, sold the cargo to Messrs. Hamilton and 
Co. “ as per bill of lading, at the price of 65a. per 
5001bs., bill of lading weight . . . .  including 
fre'ght and insurance. Freight for United King
dom to be reckoned at 60a. per ton.” Whilst the 
goods were still in transit, Hamilton and Co. sold 
them on the same terms as regards freight to W. 
J. Leigh, of Liverpool, who, in his turn, sold them- 
on the same terms as regards freight to the 
defendants. The defendants’ contract was for the 
sale to them of the cargo “ as per bill of lading, 
at the price of 68a. per 5001bs., bill of ladmg 
weights . . . .  including freight and insurance, to 
a safe port in the United Kingdom . . . .  calling at 
Queenstown or Falmouth for orders . . . . freight 
for U. K. to be reckoned at 60s. per ton.”

On the ship’s arrival at Falmouth, she was 
ordered by the defendants to Yarmouth to dis
charge cargo. She arrived there on the 16th 
May, and her cargo was in due course discharged 
and delivered to the defendants, who produced 
the bills of lading indorsed to them. Prior to the 
cargo being discharged, the defendants sent to 
the plaintiff a cheque for 10007., with a letter 
stating the payment to be “ on account of freight.’ 
Part of the cargo on delivery was found to be 
sea-damaged, and there was also a short delivery, 
amounting to about 70qrs. of wheat less than the 
quantity stated by the bills of lading to have been 
shipped at Portland. After delivery, the plaintiff 
presented his freight account to the defendants, 
in which, after giving credit for the defendants 
payments on account, a balance of 581Z. appeared 
to be due to the plaintiff, freight being reckoned at 
60». per ton on 621 tons, which, as was admitted, 
were actually delivered to the defendants.

The defendants by subsequent payments re
duced this balance to 193Z. 3s. 6d., which they re
fused to pay, on the ground that they were entitled 
to set off that amount against the plaintiff in 
respect of the short delivery of 70qrs. The 
plaintiff then brought this an ion. I t  was proved 
that during the voyage the Koh-i-noor encountered 
very bad weather, which caused her to labour and 
strain and become leaky, and the plaintiff alleged 
that the short delivery was owing to tho water 
having got into the cargo, and caused a great 
number of the bags of wheat to become heated 
and rotten. The defendants alleged that the 
short delivery was owing to all the quantity of 
wheat specified in the bills of lading not having 
been shipped at Portland.
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Kelly, C.B. in summing up the case to i ur^’ 
said that it seemed from the contract that 2 8 5 4 qrs. 
were shipped at Portland, but on the voyage o 
England part of the cargo had heated, and part 
had been damaged by Bea water, so that upon dis
charging the vessel at Yarmouth the cargo was 
found to consist of only 2784qrs. instead o 
2854qrs; that the plaintiff could not recover 
freight except for the number of quarters actual y 
delivered, but that he was entitled to recover to 
that extent unless the defendant could make out 
a cross-claim to that amount. But by the bill o t 
lading, perils of the seas were excepted, and the 
question for the jury was, did the short delivery 
arise from the excepted perils ? Unless the de
ficiency was thus caused, the defendants would e 
entitled to a set-off against the plaintiff; but 1 

16 did, the defendants’ only remedy was against 
their underwriters.

T he  ju r y  found  a v e rd ic t fo r  th e  p la in t if f  fo r 
1931. 3s. 6d., and ju d g m e n t was entered accord
in g ly .

The E xchequer D iv is io n  (K e lly ,  C .B. an 
P o llock , B .) refused an app lica tion  to  set aside 
the ve rd ic t. , ,

A  ru le  n is i fo r  a new t r ia l  on th e  g round  o 
n iis d ire c tio n  was, however, obtained in  the  Gour 
° f  A ppea l on Feb. 7, and

Bulwer, Q.C. and W. Graham  now  showed cause.
‘ W e  are e n tit le d  to  be pa id  f re ig h t  upon t ie  
Dum ber o f q ua rte rs  th a t we have ac tu a lly  e 
levered. W h e n  th e  vessel a rr ive d  th e  cargo was 
de live red  to  th e  defendants, s h o rt some few  tons , 
the defendants had paid to  th e ir  vendor the  puce 
of the  w heat, less the  fre ig h t, before i t  a rr ive d , an 
he had in  his pocke t, there fore , the  am oun t or our 
" e'g b t  at 31. p e r ton . T he  ju r y  h a v in g  found 
th a t the  ca rgo  was lo s t b y  excepted p e rils  o 
®oa, th e  question  o f sh o rt de live ry  cannot be raised. 
LJessel, M  R.— Y ou were the  unpaid  vendor to  tne 
extent of 31. per ton . They cou ld  n o t have th e ir  
Soods t i l l  th e y  p a id  you. I t  does n o t m a tte r 
w he ther you  ca ll i t  f re ig h t o r not. B r a m w e l l , • • 

W h a t w o u ld  be y o u r  r ig h ts  aga inst the o rig ina  
vendee ?] W e should be e n tit le d  as aga inst h im
to  fre ig h t  fo r  a ll the  w e ig h t ac tu a lly  de live red .
LBr a m w e l l , L.J.—Assume that the 6os. per ton 
jS. tbe price of the article. Then that is to e 
divided into two parts, one of which is to be trea e 
a® fre ight.]

Ireland v. Liv ingstone, 1 Asp. 5]ar- Law . ’
T1L. Rep. 5 E. & App. 395 ; 27 L. T.Rsp. N. S. 79 , 
Benjamin on Sales, bk. 4, p t. 2, oh. 2, p.

(2nd edit.)
defendants had  re ta ined  so m uch o f the  p rice  

o f the wheat, they u n d e rta k in g !to  pay us o u r fre ig b  . 
I f  ram  w ell , L .J .— The d if f ic u lty  is, how is the  
P la in t if f  to  fram e  h is  c la im ?  N o t fo r f re ig h t ;  
because th e  defendants w ou ld  say, W e  never agreed 
™ Pay fre ig h t. N o t fo r  purchase m o n e y ; because 
the defendants w ou ld  say, W e  never agreed to  pu r- 
chase fro m  y o u .] There  was a ba rg a in  by the 
Pfesent defendants to  repay th is  sum  to  the  ship- 
°w ne r. [  J essel, M .R .— I f  the re  is a con trac t w ith  
J 0?, i t  is a co n tra c t a ris in g  from  the  facts. H a v in g  
P»id you fo r p a rt o f th e  cargo a t a ce rta in  rate, 
Jou  8ay ^ba t t bere is an im p lie d  o b lig a tio n  on his 
Pa r t  to  take  th e  w ho le  a t the  same ra te .]

F in la y ,  in support of the rule.—First, This is a 
®faim not only in form, but in substance, for 
Ire‘ght. Now the defendant bad never contracted

with the pla intiff to pay freight. u J essel, M.R.
If  you got delivery on an implied promise to pay 
freight you are liable.] The defendant paid direct 
to the shipowner, in pursuance of an arrangement 
with Leigh. But that will not justify the assump
tion that there was a new contract entered into by 
the defendant with the shipowner. [J essel, M R 
—If  a man, knowing a shipowner has a lien upon 
(roods for f r e ig h t ,  goes to him and says, b e n d  me 
un the goods and here are 10001. on account, he is 
liable for the rest of the freight.]

Tvcst’t M R —Really, when one knows the facts, 
I  think one can do justice in this case. The action 
was no doubt wrongly framed ;butao amendment 
would no doubt havo been made, if asked for, at 
the trial The facts are, that the shipowner was 
also owner of the goods, and he ehipped them 
under a bill of lading, which provided for pay
ment of a nominal freight of Is. per ton Then 
there was a sale of the cargo afloat on the usual 
terms “ including freight and insurance, tor 65*. 
per 5001bs. bill of lading weights; ^ t  a proviso 
was put in that freight should be reckoned at 60s. 
per ton, which really amounts to this, that part of 
the purchase money should be set aside foepay- 
ment of freight. The first purchaser sold the 
“ rgo to a second, and the second purchaser had 
knowledge and notice of this provision The 
second purchaser sold to a third, who are the pre- 

defendants, with the same notice. What was 
the effect of this notice? That the defendants 
were bound to keep this sum in their hands to 
nav to the agent of the shipowner, the captain, 
when the vefsel arrived The shipowner had a 
lien upon the cargo until the balance of his pur
chase money was paid. When the vessel a*rives 
the third purchasers, the defendants, order the 
cargo to be brought on to Yarmouth, p y lOOOi. 
on account of freight at the agreed rare, and mv.te 
the cap lain to complete delivery. He doessoa 
small balance of freight still remaining due. Then 
a dispute arises. I t  turns out that the cargo de
livered is under weight. The defendants say that 
the full weight was never put on board, and the 
plaintiff says that it was put on board, but got 
damaged by penis of the sea. The jury found that 
the loss of weight was caused by perils ot the sea. 
The claim of the defendants to set-off the short 
delivery against the balance for freight is dis
posed of by this finding. I  think they are habl® 
to nav that balance. Their conduct amounted to 
an implied contract to discharge the plaintiff’s 
lien They actually paid 10001., aud they took 
delivery of the cargo on the implied1 undertaking 
that .hey would pay the rest. I  think the rule 
should be discharged.

B ramwell, L.J.— In this case there was no con
tract of affreightment. Tne shipowner was the 
owner of the ca.go, so that no freight could pro
perly becone due. I  say nothing about the one 
shilling, it is not material to consider it The plain
tiff found a purchaser for the cargo, and the ques
tion of the payment of the carriage then arose. 
I f  the plaintiff had been merely the owner of the 
cargo, and another person the owner of the ship, 
then the plaintiff would have had to pay the 
freight When a contract is entered into for the 
carriage of goods by sea, the freight is to be paid 
only if the cargo arrives. In  order that the 
plaintiff and the first purchaser might be placed 
in the position of vendor and purchaser of a cargo
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carried in the ship of a third person, the pur
chase money was divided into two sums—one 
representing the value of the cargo apart from the 
freight, the other the rate of freight, as if the 
cargo had been carried in the ship of another 
owner. One of these sums is paid by the pur
chaser as the price of the cargo ; the other re
mains in the situation of real freight, and is to be 
paid on the delivery of the cargo at the port of 
discharge. TJ nder these circumstances it is mani
fest that another shipowner would have a lien on 
the cargo as to that sum, which would be due to 
him as payment of freight. In  point of law no 
freight is due to the plaintiff, but part of the 
purchase money which is to be treated as freight 
is due to him. I  think there was evidence of a 
short delivery, but it is not necessary to decide 
that here. The defendants purchased the cargo 
afloat, and it is their misfortune that it is defi
cient. The policy of insurance was delivered to 
them, and their remedy is against the under
writers. The plaintiff had a lien on the cargo 
for the unpaid balance of the price against the 
first purchaser, and I  think his right would be 
the same against the sub-vendee. The plaintiff’s 
right would be that of an unpaid vendor to retain 
the goods until payment, and he did not lose that 
right because the purchaser sold the goods. The 
plaintiff being in the position of an unpaid vendor 
can maintain the action upon a contract that, in 
consideration of his giving up his lien, the defen
dants should pay the balance of the purchase 
money due for the goods delivered. I  am of 
opinion that the plaintiff is entitled to recover. 
I t  is unnecessary to refer to any authority, and I  
need only say that I  think Keith  y Burrows  
(3 Asp. Mar. Law Oas. 280, 427, 481; L. Rep. 2 
App, Oas. 636; 37 L. T. Rep. N . S. 291) fully bears 
out what we have decided here.

B jrett, L.J.— I t  seems to me that the whole 
■question depends upon the contract between the 
plaintiff and Hamilton. The plaintiff is both 
shipowner and shipper. He sells his cargo of 
wheat to Hamilton at a price named, and then 
bisects that price into the price of the wheat and 
the freight. He had a lien against Hamilton for 
the freight when the cargo arrived on board his 
ship. I t  seems to me clear that the defendant 
had notice of that lien. Hamilton could not take 
away the plaintiff’s Hen by any transaction between 
himself and the defendants, even if he had tried 
to do so; but he did not try. I  am of opinion 
that the defendant’s conduct amounts to a con
tract by them that in consideration of the plaintiff 
giving up his lien the defendants would pay what 
remained due on the cargo.

Buie discharged.
Solicitors for the plaintiff, Storey and Gowland, 

for Charles D iver, Great Yarmouth.
Solicitor for the defendants, George Lockyer, 

for W. B . Archer, Lowestoft.
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HIGH COURT OF JUSTICE.

PROBATE, D IYO RO E, AMD A D M IR A L T Y
D IV IS IO N .

A D M IR A L T Y  BUSINESS.
Reported by J .  P . A s p ib a l l  and F . W . B a ik e s , Eaqrs., 

Barristers- a t-La  w.

Jan. 27, and Feb. 25, 1880.
(Before Sir R. J. P h i l l im o k e .)

T he A eeika.
D istribu tion  o f salvage— Seaman’s righ ts—Settle

ment by solicitors— Merchant Shipp ing Act 1854 
(17 8f 18 Viet. c. 104), s. 182— Abandonment.

Where solicitors are du ly  authorised by seamen to 
settle a  c la im  against the ir employers fo r  the ir 
share o f salvage, a fter the whole reward to be 
p a id  is ascertained, and to make an agreement fo r  
that purpose, and the solicitors accept a sum in  
f u l l  satisfaction, such agreement, is  not no id  under 
the Merchant Shipp ing Act 1854, s. 182, even i f  
the amount accepted is less than the seamen 
would be entitled to recover in  an action fo r  d is
tribu tion .

Semble, that f ra u d  or concealment or an extravagant 
disproportion betweenthe amount actua lly received 
and the amount s tr ic tly  due, is necessary to in 
duce the court to re-open such an agreement.

T his was an action for distribution of salvage, 
brought by William Bristow, and six other seamen, 
formerly part of the crew of the screw steamship 
Durham , against Messrs. Bailey and Leetham, of 
Hull, the owners of that vessel, in respect of ser
vices rendered to the steamship A fiik a  whilst in 
distress with her bows stove in on a voyage in the 
Gulf of Pindland, in March 1879.

The s ta tem en t o f c la im  set o u t th e  circum stances 
u n d e r w h ich  the  services were rendered, and the  
la rge  and dangerous share w h ic h  th e  crew  took  in  
them  in  s h if t in g  cargo fro m  the  A frika , and s top 
p in g  the leaks o f th a t  vessel, and then  c o n tin u e d : 

13. The defendants have received fo r and in  respect 
of the Baid service the anm of 30001., as and for salvage 
reward for the services rendered as aforesaid to  the 
A frika , her crew and cargo, and before its ascertaniment 
or receipt they paid to  the p la in tiff, W illiam  Bristow, the 
sum of 151., and to the remaining p laintiffs 121.19s. each on 
account of the sums due to them in reapeot of the ir services 
aforesaid ; bu t the defendants, though requested by the 
pla intiffs so to do, have wholly refused to pay to the 
pla intiffs or any of them any fu rther sum or sums, as 
their equitable proportion of the said sum of 30001., and 
there s till remains due and owing to the pla intiffs a large 
sum as such proportion as aforesaid, and the plaintiffs 
are unable to  obtain the same w ithou t the assistance of 
th is Honourable Court.

In  the statement of defence the defendants, as 
far as the plaintiff Bristow was concerned, paid into 
court a further sum of 202. which was accepted in 
satisfaction of his claim, and in answer to the 
remaining six plaintiffs admitted that the said 
services were of an arduous nature and attended 
with exposure and risk, and that the said plaintiffs 
took their fair part with the other members of the 
crew in rendering them, and then continued :

6. In  answer to  the 13th paragraph, the defendants 
admit and allege that they have received the sum of 
30001. and no more, as and for salvage servioes rendered 
to the Afrika, her crew and cargo, by the Durham, her 
master and crew, and they say tha t the said certain pla in
tiffs  and other members of the said crew of the Durham, 
three in  number, instructed Messrs. Singleton and

T he A fbika .
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Martinson, solicitors, to act as the ir solicitors, and to 
apply on the ir behalf to the defendants fo r the payment 
of the ir respective shares of the said salvage, and 
authorised the said solicitors to settle the ir respective 
claims in  respect of the said salvage w ith the defendants, 
and tha t after the said sum of 30001. had been fina lly 
ascertained and settled as the to ta l of salvage in  respect 
of the said services, and after such sum had come to the 
hands of the defendants or the ir agents, and after the 
said pla intiffs and the ir said solicitors had fu ll knowledge 
thereof, the said p la intiffs and the said three other 
members of the said crew, by the ir solicitors, agreed w ith  
the defendants to accept from the defendants the sum of 
1321. 10s. in  settlement of the claims of the said plaintiffs 
and the said three others respectively for and in  respect of 
the said salvage and their costs, and the sum of 1321 10s. 
was on the 8th day of Ju ly  1879 accordingly paid by the 
defendants, and received by the said solicitors acting on 
behalf and w ith the authority of the p la intiffs and the 
said three others in settlement of the ir said respective 
claims fo r salvage and costs. The defendants crave 
leave to  refer to the authority in  w riting  given by the 
said plaintiffs to the said solicitors, and to the receipt fo r 
the said sum of 132£. 10s.

The plaintiffs joined issue on the defence, and 
also demurred to the sixth paragraph of the state
ment of defence.

On the ground tha t i t  does not allege tha t the sums 
stated therein to  have been paid and received by the 
p la in tiffs in  settlement of the ir said olaims were and are 
enough to satisfy the p la in tiffs ’ claim in respect of the 
p la in tiffs ’ shares of the said salvage, and also on 
the ground tha t the agreement in  the said paragraph 
stated by and under which the pla intiffs agreed to accept 
and did accept the sums in  the said paragraph men
tioned in  settlement of the ir respective claims was and is 
a stipulation by which the plaintiffs consented to 
abandon a rig h t which they had or m ight obtain in the 
nature of salvage, and that such agreement is wholly 
inoperative under the provisions of the 182nd section of 
the Merchant Shipping Act 1854.

Jan. 27, 1880.—James P. A sp ina ll for the 
plaintiffs in support of the demurrer.—The para
graph of the statement of defence demurred to 
amounts to a statement that the plaintiffs have, 
in consideration of a sum of money paid to them, 
agreed to settle and forego and abandon their 
right to their share of the salvage reward received. 
Such an agreement is void under the 182nd 
section of the Merchant Shipping Act 1854, which 
makes void any agreement by which a seaman 
abandons any right he may have or obtain in the 
nature of salvage. The defendants have not 
pleaded that the sums paid to the plaintiffs were 
sufficient to satisfy the plaintiffs’ claims and their 
equitable proportion of the salvage reward. I t  
rested with the defendants to show that this is 
not an agreement to abandon a right to salvage 

alleging that the sum so paid was the plaintiffs’ 
equitable proportion of the sum of 30001., and was 
enough to satisfy the claims of the plaintiffs for 
their share of the salvage, and, as they have failed 
to do this, they have not made any answer in law to 
the plaintiffs’ claim. The fact that this agreement 
Was made through solicitors is immaterial, as the 
182nd section of the Merchant Shipping Act says, 
“ any stipulation to abandon a right to salvage 
shall be void; ” and this case comes under the 
rt>les laid down in

The Rosario, 35 L . T. Rep. N . S. 816 ; L . Rep. 2 P.
D iv . 41; 3 Asp. Mar. Law Cases 334; and in

The Pride of Canada, 9 L. T . Rep. N . S. 546; 1 Mar.
Law Cases O. S. 406.

E . C. Clarkson, for the defendants, contra.—The 
sgreement is binding on the plaintiffs. They have 
received an aliquot part of the 3000Z., and the 
met that the agreement was made through solid-

[A dm .

tors shows that the best was done for the plaintiffs 
that could be done, and makes the agreement 
binding. The 182nd section referred to was not 
intended to apply to such a case as this. I f  it 
were, the rights of seamen to salvage reward would 
never be settled, and in whatever way a settlement 
was brought about with them owners would always 
be liable to be sued by seamen alleging that they 
had not received enough. In  The Enchantress 
(Lush. 98) it was ruled that an equitable agree
ment and an equitable tender will both bar the 
operation of the section of the Merchant Shipping 
Act referred to, and the statement of defence sets 
up sufficiently that this is an equitable agreement.

J. P . A spina ll in reply.
Sib  R  P h illim o r e .— This is a case of distribu

tion of salvage. A steamship called the D urham  
rendered certain services, on the 28th March 1870 
in the Gulf of Finland, to a ship called the A fr ik a , 
and 3000Z. had been accepted as the total sum of 
salvage remuneration paid over to the owner. 
Certain of the crew have brought an action in 
this court for the sum due to them, and the owners 
in their defence set up in the sixth paragraph that 
those members of the crew had instructed certain 
persons to act as their solicitors and agree with 
the defendants as to the payment of their respec
tive shares of the salvage, and authorised the 
solicitors to settle their claims w’th the defendants, 
and “ after the said sum of 3000Z. had been finally 
ascertained and settled, and after it had come to 
the hands of the defendants or their agents, and 
after the plaintiffs and their solicitors had full 
knowledge thereof,’’ the plaintiffs agreed to accept 
a sn m of 1327. 10s. in settlement of their claims. 
This paragraph is demurred to principally on the 
ground that it sets up an agreement to accept a 
certain amount of salvage remuneration which is 
inconsistent with the provisions of 17 & 18 Viet, 
c. 104, which provides that “ every stipulation by 
which any seaman consents to abandon any 
right he may have or obtain in the nature of 
salvage shall be wholly inoperative.’ I  think 
that that is to draw a conclusion from the words 
of the Act which cannot be Bustaiped, I f  I  
thought, by rejecting this demurrer, I  was pre
venting the plaintiffs setting up a contradiction of 
the sixth paragraph, I  should not take the course 
of rejecting it. I  think it necessary to say a 
word as to the law laid down in The Enchantress 
(Lush. 98), and I  take it as now settled. In  that 
case the learned judge, Dr. Lushington, says : ‘ I  
conceive a duty is hereby imposed upon me to 
decree, upon application made, what in my judg
ment is an equitable apportionment of salvage, 
unless I  am barred by one of two circumstances, 
either an equitable agreement between the parties, 
or an equitable tender.” The latter of these two 
circumstances we have not in̂  this case to con
sider. But was there an equitable agreement ? 
This agreement is not before the court ̂ at 
present in such a form that it can consider 
whether the agreement is equitable or not, bufc 
that will be done when the matter is properly 
brought before the court; and the court will then 
decide whether this agreement, made by solicitors, 
and approved of by the parties, was, having regard 
to all ihe circumstances, an equitable agreement. 
I  think it is competent for the defendants to set

Iup such a defence as is set up in the sixth para
graph, that after the total amount of salvage in

T h e  A  e r ik a .
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respect of the salvage services had been finally 
ascertained and settled, and had come into the 
hands of the defendants, and after the plaintiffs 
and their solicitors had full knowledge thereof, an 
agreement was made to receive a certain sum in 
settlement of the plaintiffs’ claims, and that the 
agreement was made with the defendants before 
the plaintiffs received that sum, and it was 
accepted. I  conceive that to be perfectly com
petent to plead. On the other hand, I  conceive 
it to be competent for the plaintiffs to say, ad
mitting the fact that the solicitors did make the 
agreement in question, that nevertheless, in regard 
to the circumstances, it is one of those inequitable 
agreements which, although not fraudulent or 
illusory, the court has always felt itself competent 
to consider. Taking that view of the law, 1 reject 
the demurrer in this case, and I  wish it to be 
understood that I  do so upon that ground. The 
demurrer must be rejected with costs. I  grant 
leave to the plaintiffs to amend their reply.

The plaintiffs thereupon amended their reply as 
follows :

As to the sixth paragraph of the statement of defence 
the pla intiffs fu rther say that, i f  the agreement in the 
said paragraph mentioned was made, and i f  the sum of 
1321.10s. was paid to  the said solicitors in the said para
graph mentioned under the said agreement as in  the 
said paragraph alleged (which the p laintiffs do not 
admit), the p la in tiffs ’ part of the Baid sum, tha t is to 
say 121. 10». each, was less than the ju s t and equitable 
ehare of the said sum of 30001. due to the pla intiffs in  
respect ot the said salvage services, and the said solicitors 
received the said part in settlement of the claims of the 
p la intiffs in  ignorance of the ju s t rights of the plaintiffs, 
and the said agreement and receipt lim ited the propor
tion of the said sum of 30001. due to the plaintiffs, and 
surrendered w ithout any consideration whatever the ius t 
rights of the pla intiffs to the remaining part of the ir fa ir 
share, and were and are inequitable and inoperative as 
against the p la intiffs.

To this paragraph as amended the defendants 
demurred on the ground that the said paragraph 
did not contain any good or sufficient ground for 
avoiding the agreement and settlement and pay
ment pleaded in the sixth paragraph of the state
ment of defence.

The defendants obtained an order to have the 
demurrer argued at the hearing.

The case came on for hearing on Feb. 25.
The plaintiffs called evidence to prove the 

arduous nature of the service, and that the crew 
took more part in it than is usually the case in 
salvage by steamships. The defendants proved 
the making of the agreement set out in the sixth 
paragraph oi the defence, and that at the time of the 
making thereof the solicitors there named had the 
plaintiffs’ authority in writing and knew of the 
amount of salvage awarded, viz., 3000Z.; but the 
plaintiffs denied that this was made known to 
them. From the defendants’ answer to inter
rogatories it appeared that more than 30Z. each 
had been paid to eleven members of the crew, and 
that 979Z. 10s. in all had been paid to the master 
and crew in respect of the salvage services in 
point.

M ilw a rd , Q.C. and J. P. A sp ina ll, for the plain
tiffs, contended that this was a case in which the 
court would have awarded to the plaintiffs, if they 
had brought their claim into court originally, a 
larger share of the salvage money than in most 
cases; that even allowing one-third of the amount 
to the master and crew, the plaintiffs were entitled j

to 22Z. 10s. instead of 12Z. 10s. which they had 
received, and that it could not therefore be said 
that the agreement was an equitable one ; and that 
the defendants had shown by awarding over 30Z. 
each to several of the crew what they considered 
was justly due, and the defendants admitted that 
the plaintiffs had done their duty equally well 
with those who had received over 30Z.

Clarkson, for the defendants, urged that an 
agreement had been made through, solicitors, and 
the plaintiffs had received a certain sum through 
solicitors in full satisfaction of their claims, and 
that, there was no evidence or even suggestion of 
fraud or concealment, but the solicitors on both 
sides did their best for their clients, taking a 
different view of their rights. The plaintiffs 
solicitors had. received from the plaintiffs an 
authority in writing to make the settlement, and 
as the settlement was made by the solicitors 
in good faith, it  was equitable, and the court 
had no power to interfere with it.

Aspina ll, in reply, urged that the learned judge 
had himself decided on the plaintiffs’ demurrerthat, 
although the settlement through solicitors was 
p r im a  fac ie  good, yet if it appeared inequitable 
the court could go behind i t ; that in this case the 
plaintiffs had received so much less than their fair 
share that the agreement was an inequitable agree
ment, and was therefore an agreement to take less 
than they were entitled to, and to abandon the 
rest, and consequently inoperative under the 
provisions of the Merchant Shipping Act 1854, 
sect. 182. I f  the learned judge decided against 
the plaintiffs, a way would have been discovered 
by which owners could avoid the Merchant 
Shipping Act, and great injustice would be done 
to seamen.

Sir R obert Phillimore.— I  am of opinion that 
this agreement does not militate against any of 
the sections of the Merchant Shipping Act that 
have been referred to, I  am of opinion that the 
question is not whether, if this was an original 
suit, I  should have awarded more than the sum 
actually paid or not, but whether any good ground 
has been shown for interfering with the arrange
ment that has been made. I f  there were any 
evidence of fraud or concealment, the court would 
not hesitate to reopen the whole case, but no evi- 
dence has been given of such fraud or conceal- 
ment, or of any disreputable conduct made use of 
in order to induce the sailors to sign a receipt; and 
furthermore the plaintiffs were assisted through
out by solicitors of good local cliaracier who 
appear to have acted in perfect good faith through
out the whole transaction. Moreover, there is 
nothing extravagantly wrong in the amount 
paid, and therefore nothing which points to an 
inequitable settlement, and I  am satisfied that 
the court would be wrong to allow the matter t»  
be reopened. I  must therefore dismiss the case 
with costs.

Solicitor for the plaintiffs, IT. C. Coote, agent for 
A. E . Cowl, Great Yarmouth.

Solicitors for the defendants, B o llit t and Sons.
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M arch  11,18, 22, and A p r i l 20,1880.
T h e  A r iz o n a .

APPEAL UNDER THE SHIPPING CASUALTIES ACT
1879.

Practice—Appeals— Shipping casualties—Default 
o f officer— Costs.

Where the report o f those who hold an investigation 
in to  a shipping casualty does not show that a 
default on the pa rt o f an officer d irectly or by ne
cessary inference causes or contributes to the 
casualty itself, his certificate cannot be taken 
away or suspended.

A n officer’s certificate cannot be suspended fo r  a 
default appearing in  the investigation which does 
not cause or contribute to the casualty. 

Observations on the duties and position o f look out 
men.

I n  appeals under the Shipping Casualties Act 1879, 
costs o f the appeal w ill,  as a rule, fo llo w  the 
even t.

T his was an appeal under the Shipping Casualties 
Investigation Act 1879 (42 & 43 Yiot. o. 72).

An inquiry was held at Liverpool on the 4th, 
5th, and 6th March, before the stipendiary magis
trate of the borough and three nautical assessors, 
into the circumstances connected with a casualty 
occasioned by the s s. Arizona  running into an 
iceberg in the Atlantic ocean about 9 p.m. on the 
7th Nov.

The Court arrived at the conclusion that the 
captain and second mate were in fault, and sus
pended their certificates for six months.

From this decision the captain was desirous of 
appealing.

M arch  11.— E. C. Clarkson applied ex pa rte  to 
Sir James Hiinnen, president of the Probate, 
Divorce, and Admiralty Division, for instructions 
as to the mode of proceeding with the appeal.

The following are the provisions of the Act 
bearing on the case:
Rehearing o f and appeal against inves tig a tion  in to  sh ip

p in g  casualty on m isconduct o f officer.
Sect. 2. (1) Where an investigation in to  the conduct 

of a master, mate, or engineer, or in to  a shipping 
casualty, has been held under the Merchant Shipping 
Act, 1854, or any Act amending the same, or under any 
Provisions for holding such investigations in  a B ritish  
Possession, the Board of Trade may, in  any case, and 
shall, i f  new and im portant evidence which could not be 
produced at the investigation has been discovered, or i f  
fo r any other reason there has in  the ir opinion been 
ground fo r suspecting a miscarriage of justice, order that 
the case be re-heard, either generally or as to  any part 
thereof, and either by the court or authority by whom i t  
Was heard in the firs t instance, or by the wreck commis
sioners, or in England or Ireland by a judge of Her 
Majesty’s H igh Court of Justice exercising jurisdiction 
in  A dm iralty cases, or in  Scotland by the Senior Lord 
Ordinary, or any ether judge in  the Court of Session 
whom the Lord President of that court may appoint for 
the purpose, and the case shall be so re-heard aocord- 
lng'.y.
, (2) Where in  any such investigation, a decision has 
been given w ith respeot to the cancelling or suspension 
° f  the certificate of a master, mate, or engineer, and an 
application for a re hearing under th is section has not 
been made or has been refused, an appeal shall lie from 
the decision to the following courts, namely :

(а) I f  the decision is given in  England or by a naval 
oourt, the Probate, Divorce, and Adm ira lty  D iv i
sion of Her Majesty’s H igh Court of Justice ;

(б) I f  the decision is given in  Scotland, either division 
of the Court of Session;

(c) I f  the decision is given in  Ireland, the H igh Court 
o f Adm iralty, or the judge or division of Her 
Majesty’s H igh Court of Justice exercising ju r is 
diction in  Adm ira lty  cases.

(3) Any re-hearing or appeal under th is section Shan 
be subject to and conducted in  accordance w ith such 
conditions and regulations as may from time to time be 
prescribed by general rules made under sect. 30 ot the 
Merchant Shipping A ct 1876.

Buies to be la id  before P a rlia m e n t.
Sect 4. Any general rule made in  pursuance of th is 

Aot shall be laid before both Houses of Parliament withm 
th ir ty  days after i t  is made i f  Parliament be then s itt in g ; 
i f  not, w ith in  th ir ty  days after the then next ensuing
session. . ,  . ,

Commencement o f Act.
Sect 5 This Aot shall commence and come in to  opera

tion  on the 1st Nov. 1879, provided tha t any rules which 
may be required for the purposes of th is Act may be 
made at any time before the commencement of this Aot, 
hut, i f  so made, shall not come in to  operation u n til the 
commencement of th is Act.

No rules had at this time been made under the 
Act. But a set of rules have since been published 
in the Gazette. (See Gazette, April 20, Mitchell s 
Maritime Register, April 23.)

Sir J. H annen.— In  the present condition of 
aSairs I  think the application for directions 
obrmld he made in the first instance to Sir R.
Phillimore.

A t a later period on the same day E.C. C la rk 
son applied ex parte to Sir R. Phillimore for 
directions, and urged that it would be rendering 
a right of appeal practically nugatory if the 
appellant had to go to the expense of having the 
evidence and judgment of the court below printed.

Sir R. P h il l im o r e .— Until rules are made under 
the statute to regulate the practice in these 
appeals, I  am of opinion that the best course to 
pursue will be for the appellant to move this 
division of the High Oourt to rescind the judg
ment, he giving notice at once of his intention to 
appeal to the Board of Trade, and also four days’ 
notice of trial after printed copies of the deposi
tions and judgments of the court below have been 
filed. When these steps have been taken, the 
appellant can apply again for a day to be fixed for 
the hearing of the appeal, when directions may 
also be given as to how the hearing is to be con
ducted.

M arch  18— E . C. Clarkson again applied ex 
parte  that a day should be fixed for the hearing.

Sir R. P hillimore.—I  have consulted with the 
President of this Division of the High Court of 
Justice, and we have come to the conclusion to 
hear the appeal sitting together, and to have the 
assistance of two of the Elder Brethren of the 
Trinity House as nautical assessors, and have 
arranged to hear it on Monday next the 22nd mst.

M arch  22—The appeal came on for hearing 
before Sir James Hannen and Sir Robert Philli- 
more, sitting together in the Probate Court, aud 
assisted by two of the Elder Brethren of the 
Trinity House as assessors.

The report of the court below, so far as is 
material to the appeal, was as follows :

The court having carefully inquired in to  the circum
stances attending the above-mentioned shipping casualty, 
finds for the reason stated in  the annex hereto, that the 
damage above mentioned was ocoasione 1 by collision w ith 
an iceberg, which was not seen in  time to be avoided, and 
tha t the look-out was inefficient, and the court found the 
master Mr. T. J., and the second mate, M r. J. W . J., 
in  default, and suspended their certificates fo r six 
calendar months.
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The annex referred to above contained the follow
ing passages material to the appeal:

The Arizona is an iron screw steamer, . . . .  of 
5146 55-lOOths gross and 2928 40-lOOths registered tonnage 
. . . .  and is of 1200 nominal horse-powpr . . . .  The 
Arizona le ft New York on the 4th Nov. 1879 with a crew 
of 145 hands a ll told, about 250 passengers, and a fu ll 
general cargo, under the command of M r. T. J., who held 
a certificate of competency as master . . . .  who had 
been nineteen years in  the same employ, and who had
commanded the Arizona fo r the last four voyages............
On the morning of that date (Nov. 7th), the whale back 
which covers over the fore part of the vessel was painted, 
and owing to th is circumstance, when the look-out was 
placed at 5.40 p m., they were stationed on the skid bridge 
instead of on the fore part of the whale back. The skid 
bridge is situated about 125ft. abaft of the stem head
and about 40ft. before the main bridge............  On each
side of the skid bridge was a space of 6f t .  or 7ft. for the 
look-out. I t  is about 8ft. lower th in  the main bridge, 
and about the same level as the whale back. A t 8 p.m. 
the seoond mate took charge, and two A .B .’s . . . .  
were stationed on the skid bridge on the look-out, one on 
each side. The vessel’s course at the time was E. by S., 
and she was going 15£ knots. The weather was fine and 
calm, w ith a slight head swell and tolerably clear, except 
tha t a heavy bank extended from E N .E . to  S.E. across 
her bows which somewhat increased in density before 
the collision. The master was on the bridge at 8 p.m., 
b u t went below shortly afterwards, having seen the look
out men on the skid bridge, and apparently he approved
of the ir being placed there............ About 8.45 p.m. one
of the look-out men Baw something which he took in  the 
firs t instance to be a cloud. He did not report anything, 
but consulted the other man on the look-out, and they 
had concluded that i t  was ice which they saw, when 
almost simultaneously w ith their arriv ing at this conclu
sion, the second mate sung out, “  W hat’s tha t ahead ? ”  
Upon which they replied, “  An iceberg.”  The second 
mate ordered the helm to be put h «rd a-starboard and 
telegraphed to the engine-room “  Stop,”  and immediately 
after “  F u ll speed astern,”  a ll of which orders were 
promptly obeyed. B u t in  one minute the ship collided 
w ith  the iceberg which she struck on the N .E. corner, 
and which drove in  her bows 20ft. The iceberg was about 
150ft. to 200ft. long and 40ft. to 50ft. above the water. 
. . . .  No lives were lost, and no one was seriously in 
jured.

Upon the close of the evidence, Mr. Squarey, the 
learned counsel fo r the Board of Trade, put the following 
questions to the co u rt:

1. W hat was the cause of the vessel coming in to 
collision w ith  the iceberg ?

2. Whether the skid bridge was a proper place on 
which to station the look-out, and whether a good 
and proper look-out was kept ?

3. Whether the temperature of the air and water was 
tested w ith sufficient frequency ?

4. Whether, considering the fa ll in the temperature 
of the a ir and water which took place between 
4 p.m. and 8 p.m, of the 7th Nov., the captain was 
justified in keeping his vessel a t lu l l  speed, and in 
not stationing a look-out on the bows or on the 
upper bridge ?

5 Whether prompt and proper measures were taken 
when the iceberg was seen ?

6. Whether the vessel was navigated w ith proper and 
seaman-like care ?

7. Whether the master and officers are, or either of 
them is, in  default ?

In  giving judgment . . . .  the court . . . .  agreed 
unanimously . . . .  upon the following judgm ent: As to 
1 . . . . the vessel came into collision with the iceberg 
owing to its v ic in ity  not having been discovered in  time 
to avoid it .  As to 2 . . .  . the skid bridge was not a 
proper place on which to  station the look-ont on the 
evening in  question. The evidence showed tha t from 
8 p.m. there was a heavy black cloud rising across the 
ship’s bows, and increasing in  density, rendering i t  
d ifficu lt to make out objects in  time to avoid them, going 
as they were at so high a rate of speed. I t  was admitted 
th a t the skid bridge was not so good a place for the 
look-out as the main bridge, which was so much higher ; 
but, of course, the fore part of the whale back was the 
best place, and the painting of the whale back, which

really was the reason why the look-ont were stationed 
there, was not considered by the court to  be an adequate 
one. Upon the question of look-out, the court found 
. . . .  they did see an object ahead about 8.45 p.m., but, 
unfortunately, instead of at once reporting i t  to  the 
officer of the watch, valuable time was lost while they 
consulted w ith  each other about it ,  and they only dis
covered th a t i t  was an iceberg simultaneously w ith the 
second mate, and too late to avoid a collision. B u t the 
second mate was in  a higher and better position for 
seeing, and the court were compelled to conclude . . . • 
that had he kept a good look-out he must have seen the 
iceberg sooner. As to 3 and 4 . . . .  so slight a fa ll as 
that which took place in  the temperature of the a ir and 
water between 4 p.m. and 8 p.m. would not be any guide 
to the master as to the proxim ity of ice. As to 5_. . . . 
everything was done that could bo done after the ice was 
seen to avoid collision. In  regard to 6 and 7 . . . .  no 
fa u lt is found w ith the navigation of the ship except to  
repeat the remark as regards the master that they have 
already made as to the station of the look-out men. For th is 
the master was solely responsible, and there was nothing 
in  the state of the weather to render i t  necessary that 
they should be stationed on the skid bridge. . . . . Cer
ta in ly the danger from which the Arizona received serious
damage . . . . was a danger from which the master m ight
fa irly  have thought himself to be exempt.............The
position of the look-out is at a ll times by night one of
paramount importance.............While, therefore, giving
every consideration to a ll that may be fa irly  urged on 
the master’s behalf, and also bearing in  mind his long 
service in  the one employ, the court fe lt compelled to 
find him in  default fo r not placing the look-out in  the
most efficient position.............The court suspend the
certificates of Mr. T. J., master, and M r. J. W . J., 
Becond mate, for six calendar months from  th is date. 1

The enactments to which reference was mad© 
were as follows :
The Merchant Shipping Act 1854 (17 18 Viet. c. 104).
Sect. 242. The Board of Trade may suspend or cancel 

the certificate (whether of competency or service) of any 
master or mate in the fo llow ing cases (that is to  say) :

(1) I f  upon any investigation made^ in  pursuance of 
the last preceding section, he is reported to be 
incompetent or to  havo been gu ilty  of any gross 
act of misconduct, drunkenness, or tyranny :

(2) I f  upon any investigation conducted under the 
provisions of the eighth part of this A ct . . • • 
i t  is reported tha t the loss or abandonment of or 
serious damage to any ship, or loss of life , has 
been caused by his wrongful act or default.

The Merchant Shipping Act 1862 (25 26 Viet. c. 63).
Sect 23. The following ruleB shall be observed w ith 

respect to  the cancellation and suspension of certificates 
(that is to say):

(1) The power of cancelling or suspending the certi
ficate of a master or mate by the 242nd section 
of the principal A ct conferred on the Board of 
Trade, shall . . . , vest in  and be exercised by 
the local marine board, magistrates, naval court, 
admiralty court, or other court or tribuna l by 
which the case is investigated or tried, and 
shall not in  fu ture  vest in or be exercised by the 
Board of Trade.

Shipping Casualties Rules 1878.
Buie 21. The judge may, i f  he th inks fit, order the 

costs and expenses of the proceedings, or any part 
thereof, to  be paid by either the Board of Trade or 
by any other party to  the proceedings. Form of 
order for payment of costs w ill be found in  the 
Appendix No. 2.

E . O. C larkson  for the appellant.—The suspen
sion of the master’s certificate is not justified 
either by the facts of the case or the finding ox 
the court. A  certificate can only be suspended for 
a gross act of misconduct (Merchant Shipping Act 
1854, s. 242, sub-sect. 1), which this offence, if 
offence it is at all, clearly is not; or where “ serious 
damage to any ship has been caused by his wrong
ful act or default” (Merchant Shipping Act 1854, 
s. 242, Bub-sect, 2). The finding here is that “ the
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damage was caused by the  ine® ° \  ^  on the sk id  ♦ 
out, and n o t b y  the  p lac ing  o f_ the m o n  
b ridge , w h ich  is  a lleged as th e de fa i t h iDgs, as i t  
There is  no connection between the stationed
does no t fo llow  th a t, i f  the men had been «I t a ^  
on the  whale back, they  w ou ld  ha ? valuable 
look-ou t, o r any the  less have allow ed va lu a ^_  
tim e  to  elapse between seeing the 1 " t t  t0  
P orting  it .  [S ir  J. H a n n e n . - I s i t  ° ° ” p% eport) 
us as a C o u rt o f A ppea l to  go behi t  P nQt 
and, i f  we th in k  the rep o rt a s s t a n O R ^  
Justified  by th e  reasons assigned DOt be
considnr w h e th e r on the evidence asJigned ?] 
ju s tif ie d  by o th e r reasons than  thos &
N o, fo r th is  is a guasi-cr im in a l proce S> er 
C o u rt o f A ppea l cannot in  a c r im in a l m a tte r 
amend the  proceedings to  th e  de, - en by
accuseil w ith o u t special pow er bel 8  t  r t  
th e  A c t o f P a rlia m e n t so to
sitting as it is under sect. 2 of the » c ' P P S  
Casualties Act, is distinctly a Cour otber. 
and the hearing is not a re-hearing w gentenco 
wise provided for. I  submit that the sente 
must be reversed, firstly, because 1 tbose
ported by the reasons from the r P > because 
reasons cannot be amended; sec J ’ ere pro- 
under the circumstances the , ■ being so
Perly placed on the bridge, and collision ;placed was not in fact the cause of the coins
thirdly, because, even if the shid br g , bere Was 
the best place, the stationing of the -u(j„ ment, 
uot a default at all, but only an error 1 ] S 
and the Act does not say that P ^ d ^ m e n t .  
lose their certificates for mere errors J b mgn 
What difference could the position_ , A tbey 
make? They were some 100ft. furthe . wa8 
Would have been on the whale bao , a the
nothing to obscure the view of the icebe 
ship was going 15i knots an h oa r, and woum 
therefore cover ’that" 100ft. in about four seg°d 
it was not four seconds loss of time which causoa t
collision, but an -‘ unfortunate’’ waste tim e ^
re p o r tin g  the  iceberg when seen U » tim e
men ln  fro n t, in  fact, d id  see th e m e b e rg  ^  ^
to have avoided the collision, and th , „vine in
watch might have done so had he been o g 
that direction.

M u ir  M  icJcenzie for the Board of Trade. ge 
Board of Trade are in no sense prosecu court
cases, they only act ministerially *9 P . place.
o f in q u iry  'in  m o tio n  when a casualty takes placm
Since the Merchant Shipping Act 186' P
they  do n o t themselves deal w ith  the officer s ee 
vaca tes (sect. 23), b u t the c o u rt its e lf  ed
hem. I n  th is  case i t  m ust necessai l ly, .  r*r a a nt ODlUlO
hem. In  this case it must necessarily 0 ’P tbat 
rom the report that the court was o p bridge 
he placing "f the men on the skid bridgeof the men on th e  skid bridge
“stead of "the usual and proper Plac® t Was 
xusa cnus'ins of the collision, and that act w 
be wrongful act of the master.

Sir J ames H a n n e n .— Having heard the valua 3J  
bservations which have been addr ^
ipon the evidence, and consulted with JLjtion 
aen who assist us, we feel that we are i P t 
t  once to state the opinion at which the co 
‘as arrived. W ith regard to the h j t  pomt 
»laced before us by the learned counsel ^  t ^  
ippellant, that the finding of the c° art oi tbe 
me which brings this case within the which
‘ections of the Merchant Shipping Ac 
•eference has been made (sect. 242, sub-sects. I ,  ¿h

------------, doea not find that the master was
inasmuch as it does n m:3COndact,” nor that 
“ guilty ofany ,?E “ a s “ caused by his
“ th6 n i T o r 1 default,” I  have only to say thatwrongful act or to determine that ques-
}. d° on the present occasion, because we think that, tion ontheprese 0Q the language of the
putting the con ri„bt one> ¡n order to

a proper foundation for the suspension of 
make it a Rrope , v interpret it as though it  the officers certificate, 1 nterpre ma8ter
bad Br d  “ a T o r  contrffiuS to the casualty, 
was the cause , , upon the evidence it
and I  am of OP1“1“ wa3 any default on the
does not appear , ■ , pd ;n facc contribute
part of ^ ^  ABhough, however, I have stated 
to the casualty. fe necessary to determine
that we do not t w l f  to t^e cornTruction of the
thS ^ er t h e  present occasion?it is undoubtedly statute on the prese neither jn the formal
» « “ f  l i X S - o r e p o r t , d o e ,report, nor in there ^  igtrate 3tate anything
the Earned stipend y  jfer«ed that he entertained 
from which it can b q{ the ma8ter  was the
the opinion The manner in which that
“ T  “ " I »a s * -  •»portion of the ca of thg court wa8 running
?D a d6.ffirent direction, and expressed only a 
in a i • nnnn the importance of there
general opinion P look-out kept at all times,being the best posable ffiok out ^ P ^  nsed the 
and that t e Jd in that  respect, as the
best judgment he stationed in the best
look-out T tnisWnot, however, necessary to state
position. I t  is , u that poiQt;  it may be
any positiyeoP’ £ original investigation of
that, if ^ ah^ emen who assist us might not 
the case,the view 0f the master’s con-
have take“ "Or8®" eot as his been taken by the
dUC\  ‘below But, accepting the finding of the court below, o  * .ret^ on that point, we have
COa«toethe conclusion that the default which is come to the co gter thereby did not cause or
attributed to t , q'bis appears from thecontribute to the c aa Ibis pp^ ^  ^

C0UBlAeU  o^yffi is that where tie  men were sta- 
case- , „„ the skid bridge, they had an opportunity tioned. on the sk ^  diminished only to the
of seeing a11, V  ,  couid obscure their range extent that the foremast cou sea direct,
of vision, and farther tne p 8tem head;
ahead a ^  ¿ose^o the^sh of looking
but, wi i d' jjhe men had been stationed
° i r f f i r “arBd 1  “ hat deck which is called the 
r, i T  Now, without forming any accurate 
whale back. -  . oiso am0unt of time which
judgment as^totbe^p  ̂ ^  which afterwards
elapsed J- ;ceberg, being sighted and the
tUi r ednUit ?s perfecS cfear that the men in thecoHiswn, i t  is P d .d gee i t  for an appre-

ciaffio^ime before the mate saw it; and it is RT“ally

S e f e t S  S t e  t a g e t  w tab
it is proved they used shows that their eyes had it is proven y for gome ume> for when the

JaTe a

minute after they

j 0 Ve -’Z w i n ^ h a t  the nature of the object had 
beeiTthe Bubject of their deliberation. Therebeing
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nothing in their position to prevent them seeing 
it sooner than in point of fact they reported it, 
the cause of the collision was that they did not 
report it sooner; that is, in effect, that they did not 
efficiently perform their duty as look out men. 
The truth of the matter seems to be that they, 
like their superiors, did not contemplate the con- 
tingency of falling in with an iceberg, and that 
they  ̂therefore too long allowed themselves to 
imagine that the object they had observed was a 
cloud only, instead ofa cloud in the bosom of which 
the iceberg was. For these reasons, treating the 
judgment as stating that the default of the master 
caused or contributed to the collision, we consider 
it is incorrect, and we reverse the finding and the 
sentence that the certificate of the master should 
be suspended, and we think the certificate should 
be returned to the master at once.

Sir R. Phtllimoke.—I  am of the same opinion. 
I  think the finding incorrect in so far as it finds 
that the master bas by his conduct caused or con
tributed to the casualty. I  am of opinion that the 
evidence shows that he did not do so, and, in 
addition to the remarks of the President on that 
matter, I  would observe that the look-outs did 
see an object ahead at a time when it might have 
been avoided, but, unfortunately, instead of at 
once reporting it to the officer of the watch, 
valuable time was lost. The look-out men are not 
before the court, but the master is, and he is said 
to have caused a casualty ; (he cause of the 
-casualty was the loss of the valuable time, and 
that was lost not by tbe default of the master, but 
by tbe default of tbe look-out men; not by placing 
the men on the bkid bridge, but by the' look-out 
men neglecting to report the iceberg when 
seen.

A. C. Clarkson applied for the costs.—The Board 
of Trade have been pronounced to have wrono-ly 
suspended the master’s certificate; he has been 
put to great expense in defending himself and 
clearing himself from the charge of negligence, 
and he has succeed* d. I t  may be that in ordinary 
cases in the court below a master is not entitled 
to costs, as he gets his expenses as a witness from 
the Board of Trade, and the fact of there being no 
charge against him, or the charge, if made, being 
dismissed, may be a reason for him not incurring 
costs in defending himself against a charge without 
foundation ; but when he has been found guilty 
below and appeals successfully from that finding, 
there is no reason why he should not bave thé 
costs necessarily incurred by him in establishing 
his innocence.

M u ir  Mackenzie, for the Board of Trade, left the 
question as to costs in the hands of the court.

Cur. adv. vu.lt.
A p r i l 20.— Sir J a m e s  H a n s e n  —The court de

cided in this case that, assuming the correctness 
of the finding of the court below that the master 
■was in default for not placing the look-out in the 
most efficient position, it did not appear from the 
evidence that the default caused or contributed 
to the casualty, and we therefore reversed the find
ing and the suspension of the master’s certificate. 
On this decision the question arose wbat direction 
we should give on the subject of costs, and, as this 
was the first appeal under the provisions of the 
Shipping Casualties Investigation Act 1879, we 
took time to consider whether we could laydown 
any rule as to costs in this and future cases. We

[A dm.

have come to the conclusion that, as the action of 
the court below in suspending the certificate pro
ceeds on the invitation of tbe Board of Trade, we 
onght, where we think that the certificate has been 
improperly suspended, togive costs to the successful 
appellant, unless we should be of opinion that he 
has been guilty of such misconduct as rendered an 
inquiry as to the suspension of his certificate reason
able. In  the present case we do not consider that 
the master has been guilty of such misconduct, and 
we therefore direct that the Board of Trade pay 
him the costs of the appeal. I t  must be under
stood that where the appeal is unsuccessful the 
appellant will, as a rule, be condemned in costs.

Solicitors for the appellant, Gregory, Eowcliffe, 
and Co., agents for H i l l  and Dickinson.

Solicitor for the Board of Trade, respondents, 
M urton.

Wednesday, A p r i l 21, 1880.
T h e  F a n c h o n .

Mortgage o f ship— Charter by shipowner— M ort
gagees—Charterer’s rights—Arrest—Release. 

Where the owner o f a ship, which is mortgaged, 
charters her before the mortgagee takes posses
sion, the mortgagee cannot interfere to prevent 
the execution o f the charter-party unless i t  w i l l  
m ateria lly  in ju re  or im p a ir the value o f his 
security, and i f  the vessel be arrested in  an action  
o f mortgage by the mortgagee, the court w ill 
release her on the application o f the charterer, 
unless such in ju r y  is shown by the mortgagee. 

T h is  was a motion for the release of the Fanchon, 
which had been arrested by the plaintiff as mort
gagee of twenty sixty-fourth shares in the said 
ship for the purpose of realising a mortgage upon 
the said ship for 1000Z. under the provisions of 
the Admiralty Court Act 1861, sect. 11.

The Fanchon was a barque belonging to the 
port of Yarmouth, Nova Scotia, and was owned 
by several persons including one Ryerson, who 
owned twenty sixty-fourth shares in the barque, 
and was also managing owner.

On the 6th April 1877 Ryerson mortgaged his 
twenty shares to one Ford, of Yarmouth, Nova 
Scotia, to secure the repayment of a loan of lOOOi. 
made by Ford to Ryerson, and by the mortgage, 
which was duly registered, the sum so secured 
became repayable on the 6th April 1880.

On the 28th March 1880 the Fanchon arrived 
from the United States at Queenstown with 
cargo on board, calling there for orders, and 
immediately afterwards she was ordered to pro
ceed to Hull and there discharge. On the 31st 
March the agent of the ship in London, acting 
under instructions from the master, chartered the 
Fanchon to ship a cargo of cliff stone at Hull and 
carry the same to Philadelphia, U.S., for a freight 
of 12s. per ton. On the 3rd April the ship arrived 
at Hull, and there began to discharge her inward 
cargo. The mortgage before mentioned had, some 
time during the year 1879, been transferred to 
Messrs. Smith, Payne, and Co., of London, 
bankers, and on or about the 3rd April 1880 they 
gave notice to the ship’s agent that they should 
object to the ship leaving England without their 
mortgage being paid off, and on the 6th April 
1880 they put a shopkeeper in possession of the 
ship on their behalf; and on the 7th April 1880 
they commenced this action, and on the following
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day the ship was arrested. After the arrest o 
the ship the charterer began to load the cargo o 
cliff stone under the charter-party, and the s ip 
was fully loaded and ready to proceed to sea on 
the 29th April 1880.

The charterer having intervened in the action, 
gave notice to the plaintiff of a motion to release 
the vessel to enable her to proceed on her voyage, 
and affidavits setting out the above facts were 
filed. In  the affidavits filed by the charterer, it 
was alleged that the charter-party was the 
best that could be procured under the circum
stances, and enabled the ship to proceed to 
America, and there load a profitable cargo in the 
ordinary course of her trade, viz., the carriage o 
bread-stuffs, and that the charter-party would not 
lessen or injure the value of the security oi the 
mortgagee. The affidavits on behalf of the 
mortgagees alleged that they had reason to sup- 
pose that the charter-party was entered into oy 
the owners in collusion with charterer to get e 
ship out of the jurisdiction, and prevent the 
plaintiff from realising his security ; that this was 
shown by the smallness of the rate of f reig , an 
by the hurry in chartering the ship; that Kyerson 
and Ford were both in liquidation, an 6 
plaintiff would be deprived of all remedy it the 
ship left England. These allegations were wholly 
denied by affidavits filed on behalf of the charters 
in reply.

E . C. Clarkson, for the charterer, in support of 
the motion.—-The ship was chartered not merely 
on behalf of Ryerson, but of the other owners 
also. The latter are the majority of owners, and a
mortgagee can have no greater rights to ? ,5 6
ship than the owner whose shares he holds as 
security. Hence the plaintiff cannot restrain the 
ship from going to sea against the interests o 
a majority of owners. [S ir R. PhillimoM .— ° 
you represent only the charterer here t°-day.j 
But the charterer has made a contract with e 
majority of the owners by which he acquires t eir 
rights to use the ship. The question real y is 
whether a mortgagee can be allowed to  .imps 
the execution of a charter-party made whilst e 
ship is still in the possession of the owners. 
[S ir R. Phillimoue.—Cannot a mortgagee come 
to the court and ask for a sale ? Is not 13 *  
danger incidental to chartering ?] n. mor gage 
can sell without coming to the court at a ll; 
he cannot stop the vessel. Here the plainti 
both stopped and arrested. He has entere th 
possession, and therefore is owner; how can e 
object to a charter-party entered into bona m e  _oy 
his co-owners before taking possession r In  Go m* 
v. Lam port (34 L. J. N . S. 196, C b.; 11 L- 1. 
Rep. N . S. 497; 2 Mar. Law Cas. O. S. EWJ, 
Lord Westbury says that “ under the statute, so 
long as the mortgagee of the ship does not tase 
possession, the mortgagor, as the registers 
owner of the ship, retains all the rights and 
privileges of ownership, and all contracts made ny 
him are valid so long as they do not impair tne 
rights of the mortgagee. The same rule is lai 
down in Johnson v. The Royal M a il Steam Packe 
Company (L  Rep. 3 C. P. 38 17 L. T. ep.
N . S 445 ; 3 Mar. Law Cas. O. S. 21). Hare  the 
charter-party was entered into by the charterers 
without any notice of the mortgage, and unless it 
can be shown that it impairs the mortgagee s 
interest it is binding.

Yot. 1Y., N.S.

■d if  n r  and W  0 . F . P h illim ore  for the 
mOTtgagee.—The mortgage appears upon the 
r-Bwister as being due upon the 6th April I8«0, ana 
th f charterers knew or might have known ^vhen 
It was due The charter-party was dated marcn 
31, 1880, but the loading of the ’fe3Ser ^ d  £0 
commence until after the arrest. The other 
owners had full opportunity of ^ r n g  the d i 
nf thft mortgage becoming due, and there a 
necMsRv to effect this charter-party six days 
before that date. The charter-party is made in a 
hurry to carry a worthless cargo at a low rate of 
freight All these facts point to collusion. Goto«

there is no reason why ^  ebonM _ Thflf  r8

beneficial, the mortgagee might be content bn  ̂ it
is clearly intended to deprive him of his sjuni £  
tq;- d Ptttt t tm o r e  —I  do not see that y

freight J  noSnaLfcandBthe8cost of the voyage 
wilUake precedent of our mortgage, and pro tanto 
diminish our security.

E . C. Clarkson in reply.

Sir R  P h il u m o r e .—This case is not with
out difficulty, and after some consideration I  have 
arrived at the following conclusion. The case 
relied on as containing the law on the subject is 
Collins ir. Lam port (ub i sup.), in which judgment 
was delivered by Lord Chancellor Westbury in
1865, and the passage which has been referred to 
more than once I  must mention again : As long, 
therefore, as the dealings of the mortgagor with 
the ship are consistent with the sufficiency of the 
mortgagee’s seeurity, so long as those dealings do 
not materially prejudice and detract from or 
impair the sufficiency of the security of the vessel 
as comprised in the mortgage, so long is there 
parliamentary authority given to the mortgagor 
to act in all respects as owner of the vessel; and 
if  he has authority to act as owner, he has of 
necessity authority to enter inJ° .all th°se con
tracts touching the disposition of the ship which 
may be necessary for enabling him to get the full 
value and full benefit of his property. Therefore 
the proposition of law is that the mortgagor has 
full power to deal with the ship, provided be does 
not materially impair the value of the security. 1 
take it that it lies on the mortgagee to satisfy the 
court that this charter-party would materially 
prejudice his security ; and I  am not satisfied, on, 
reviewing the evidence, that he has discharged 
this burden of proof. I  am inclined to think that, 
on the whole, he has failed to show that the carry
ing the charter-party into effect would impair 
his security. I t  is a case in which the principle 
laid down in Collins v. Lam port (ub i sup.) would
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apply, and I  must order the release of the vessel. 
I  do not think it is a case for costs.

Solicitors for the plaintiff, Waltons, Bubb, and 
Walton.

Solicitors for the charterer, T. Cooper and Co.

Tuesday, M ay  4,1880.
(Before Sir R. Phillimobe.)

T he H jemmett.
Towage— Contract—Belay— E x tra  remuneration. 
Where a tug contracts to perform  a specified towage 

service fo r  a specific sum, and, fro m  causes beyond 
the control o f tug or tow, the completion o f the 
contract is delayed, the tug is not entitled to 
extra remuneration fo r  such delay, provided i t  
was reasonable under the circumstances.

A  tug agreed to tow a bargue fro m  Sea Reach to 
London fo r  13?. L u r in g  the towage the bargue 
suffered damage in  a collision, fo r  which neither 
tug nor tow were to blame, but which caused the 
bargue to rem ain at Gravesend fo r  three days 
before proceeding to London.

Held, that the tug was not entitled to any remunera
tion  fo r  attending upon the barque at Gravesend 
fo r the three days, beyond the 13Z. agreed upon. 

T his was an action of towage originally instituted 
in the City of London Court, but subsequently 
transferred by order to the Admiralty Division.

The facts which were agreed on between the 
parties were that, on the 26 bh Dec. 1879, it was 
agreed that the V iv id  should tow the barque 
Hjemmett from Sea Reach, where she then was, 
to London for 13Z.; that during such towage a 
collision took place between the Hjemmett and a 
steamer called the W. R . Ricketts, in which the 
Hjemmett was injured; that subsequently about 
6.30 p.m. the Vivid , with the Hjemmett in tow, 
arrived at Gravesend, where the Hjemmett 
anchored ; that the V iv id  was always ready and 
willing to tow the Hjemmett to London in pur
suance of the agreement, but the captain of the 
Hjem m ett objected to such a, course until he had 
cleared away the wreckage and partially repaired 
the damage she had sustained, as in the state she 
was then in it would certainly not have been a 
prudent course to have towed the vessel to London. 
The V iv id  remained in attendance upon the H jem 
mett during the time she was at Gravesend, and it 
was not until the morning of the 29th Dec. that 
the Hjemmett, having cleared away the wreckage, 
was in a position to be towed to London.

The owners of the Hjemmett brought an action 
against the W. R. Ricketts, in the Admiralty 
Division, for the damages sustained by the former 
vessel in the collision, and in that action the 
W. R. Ricketts admitted her ¡¡ability.

On the action of collision being brought in the 
High Court, an application was made to transfer 
the towage action from the City of London Court 
to the High Court, and an order was made 
directing the transfer, and that the cause should 
bo heard without pleadings.

The plaintiffs’ claim was for 18Z., in addition to 
the agreed sum of 13Z., being an amount equal to 
three days’ demurrage at 6Z. per day.

There was no formal tender of 13Z., but it was 
agreed by the parties that certain correspondence 
between the respective solicitors should be read as 
part of the case, from which correspondence it

appeared that the defendants had at all times, 
since the issue of the summons in the City of 
London Court been ready and willing to pay 
the 13i.

M ay  4.—The case came on for hearing,
E . C. C larkson for plaintiff.—There is no dis

pute as to the facts. There was a delay at Graves
end whilst the tow was repairing her damages. 
That delay was not anticipated when the contract 
was made, arid was not caused by any fault on the 
part of the tug. The only question then is, what 
extra pay are we to have for the extra service.

Dr. W. G. F. P liillim o re  for defendants.—The 
contract was a complete contract to tow from 
Sea Reach to London, taking the chances of such 
a voyage. We did not detain the tug at Gravesend. 
He might have done whatever he wished, provided 
he was ready to complete his contract to tow to 
London when called on to do so within a reason
able time. He referred to

ThelQueen of Australia, not reported ; (a)
Cutter v. Powell, 6 T . R. 320;
The Annapolis, Lush, 359; 5 L. T . Rep. N. S. 37 ; 1 

Mar. Law Cas. 0. S. 12 ;
The Minnehaha, Lush. 335 ; 4 L. T. Eep. N . S. 811;

l  Mar. Law Cas. 0 . S. I l l ;
The Strathnaver, 3 Asp. Mar. Law Cas. 113 ; L . Eep. 

1 App. Cas. 58 ; 34 L . T. Eep. N. S. 148.
There is no snch thing in contemplation of law as 
extraordinary towage ; towage is a contract ex
press or implied to do a certain thing for a certain 
remuneration ; here the thing has been done and 
the remuneration tendered.

Clarkson in reply.— The Strathnaver (3 Asp. 
Mar. Law Cas. 113: L. Rep. 1 App. Cas. 58: 
34 L. T. Rep. N. S. 148) is not in point; there 
the suit was one of salvage, and it was held not to 
be salvage, and that the suit being of a specific 
nature, the plaintiff could not in that suit 
recover for towage. Here the contract is one of 
towage, and we ask for towage remuneration, or 
what is the same, remuneration for the employ
ment of our tugs. I f  the vessel had come to 
Gravesend without a tug, or if the contract had 
been to tow to Gravesend, and whilst lying at 
Gravesend she had desired the services of a tug, 
she would have had to pay for those services, and 
the fact that for her own convenience she had 
divided the contract to tow to London into two 
parts and interpolated another service between 
them, cannot alter the right of the tugs to he paid 
for those sorvices. I t  is illusory to say that we 
might have taken other employment during the 
delay ; we could not tell how long the delay might 
be, and from the nature of the employment of a tug 
it would be impossible to take any employment 
with the liability of having to desist from it at 
any time when the first vessel might be ready to 
proceed.

Sir R. Phillimore.—I  wish it to be clearly 
understood that I  am not expressing any opinion 
as to what decision the court would have arrived 
at if this were a case of salvage grounded on a

(a) This was a case in  which an action was brought to 
recover towage under a contract, by which a tug engaged 
to  tow the Queen of Australia from Fayal to Liverpool 
fo r a lump Sum, and actually towed her for 900 miles and 
then le ft her, having no more coal. The master of the 
tug might have taken more coal on board at Fayal, and 
might, after leaving the vessel, have gone back to  meet 
her when he had coaled at the nearest port. I t  was held 
th a t he could recovor nothing, as the contract was entire. 
Adm. Ct. Feb. 18, 18S0—Ed .
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towage service. The question I  have to consider 
is, whether, there having been a valid agreement to 
take the vessel in question from Sea Keacn to 
London, the fact of her having been delayed on 
the road from accident released the tug from her 
contract, or, on the other hand, renders it necessary 
to pay the tug an additional sum. The former 
alternative does not arise, as she has iulnllea her 
contract and taken the vessel on from Gravesend. 
The contention of the tug is, that the time spent at 
Gravesend was a separate service outside the 
original towage contract, that it was in fact a sort 
of subsidiary service rendered at the request oi 
the tow outside of and apart from the original 
service. I  do not think that I  can consider it  in 
that light, or have power to make such an award, 
and I  must reject the prayer of the plaintiffs, and 
dismiss the claim, with costs from the time the 
tender was made. I  shall make no order as to the 
costs, if any, incurred before tender.

Solicitors for plaintiffs, Lowless and Go.
Solicitors for defendants, Waddilove and N utt.

Tuesday, Dec. 16, 1879.
(Before the Eight Hon. Sir E. J. P i i i l l im o e e .)

T he Jubilee .
Salvage— D is tribu tion— D istinction between salvage 

and towage—Steamer’s m ainshaft broken.
Where a steamship, carry ing fore an da ft sails only, 

and not rigged fo r  proceeding under sa il alone, 
breaks the m ainshaft o f her propeller, and is 
compelled to take assistance fro m  another ship, 
which tows her fo r ty  miles in to  a port, the 
service is o f a salvage character, although the 
service is not attended w ith  any danger to the 
salvors.

This was a claim for distribution of salvage 
brought by Andrew Collins and eight others of 
the crew of the steamship Bertha, of 636 tons 
gross register, and ninety horse power, against 
J. P. Hornung and Son, of Middlesborough, the 
owners of the said steamship.

The facts of the case were, that on the ¿tin. 
Feb. 1878, at about 8 a.m., the Bertha was about 
forty miles to the south of the Isle of Wight, 
bound from Dunkirk to Bilboa, in ballast, with a 
crew of eighteen hands all told, when those on 
board of her sighted a large steamer about six 
miles off, showing signals of distress, and the 
Bertha  at once bore down to her, and found that 
she was the screw steamship Jubilee, of 790,.tons 
gross register, bound from Dieppe to Cardin, in 
ballast, and that the mainshaft of her propeller 
was broken. The masters of the two said vessels 
agreed that the Bertha  should tow the Jubilee to a 
place of safety, aud that the amount to be paid 
should be settled between the owners of the said 
vessels, and the Bertha  thereupon took the 
Jubilee in tow, and about 7 p.m on the same 
day brought her safely into the port of tar-  
mouth, in the Isle of Wight. The Jubilee carried 
fore and aft sails only, and was not rigged 
for proceeding under sail alone. there was 
a conflict of evidence as to the state of the wind 
and sea, the plaintiffs alleging that there was a 
heavy sea on at the time, and that^ the 
Jubilee was rolling about in the trougn o 
the sea aud altogether unmanageable, while 
on the patt of the defendants the officers

of the Jubilee stated that the sea was 
moderate, that there was but little wind, and 
that the Jubilee was making about one knot an 
hour towards the Isle of W ight with the wind 
dead aft at the time the Bertha  came up.

The defendants admitted that they had received 
1501. in respect of the services thus rendered by 
the Bertha to the Ju b ile e , a n d  that the Berifca 
towed the Jubilee to Yarmouth, but denied that 
the Bertha  rendered any salvage services to the 
Tubilee and that they received the said sum or 
150Z. from the owners of the Jubilee as salvage 
reward, or otherwise than for the loss of time of 
the Bertha in expediting the and acceler
ating the progress ot the Jubilee. I t  
admftted that without the assistance cfsteam  
power the Jubilee could not have got into port 
even if she had got off a port, but on the other 
hand it seemed8 clear that there was no actual 
danger to the salvors.

J. P . A sp ina ll for the plaintiffs.—The services 
rendered in this case cannot be said to hif  e b“ “ 
towage services only. Even granting that the 
sea was moderate, a large steamship such fts the 
Jubilee with her mainshaft brokenfortynnles 
away from the nearest port was a disabled, ship 
and in a position of extreme danger I f  the 
weather had remained fine (and it cannot be pre- 
sumed in this ease that it wou d have done so for 
the forty hours which it would have ^ken tbe 
Jubilee to reach the coast of the lisle of Wight) 
it would have been utterly impossible to manœuvre 
her so as to bring her into any harbour, and_ if 
assistance had not arrived, she would have ^ n d e d  
on the coast. I t  is absurd then to suppose that 
services rendered to a vessel m such a predica
ment were merely to expedite her voyage or 
accelerate her progress and nothing 
accordance with the terms in which Dr. Lushing 
ton describes a towage service in The Princess Ahce 
(3 W .Eob. 138). The Jubilee was D°t voyaging 
to the port of Yarmouth in the Isle of Wight, but 
to Cardiff, and the master of the Ta&iZee considered

b" , trïsgeY rn « X “ nl (1 w.

S l f L a t ? p ^ r g S r lh de.r J  to r .p jir  
with’the loss only of twoanchors and cablesand the 
starboard end of the windlass and bulkhead carried 
away “but it was laid down that mere towage eer- 
vice^was confined to vessels that had received no 
injury or damage, and “ that mere towage reward 
is payable in those cases only where the vessel 
receiving the service is in the same condition she 
would ordinarily be in without having encountered 
any damage or accident.

Dr W  P h illim ore  (with him H . Lush-W ilson) 
for the defendants. The services m this case 
were rendered only for the purpose of expediting 
the Jubilee on her voyage I t  is true her voyage 
was to Cardiff, but it had become necessary for 
her to put into Yarmouth, and the voyage thither 
became at once part of her voyage. The decision 
in The Reward (ubi sup.) was -considerably modi
fied by Dr. Lushington in The Princess A lice  (3 
W . Eob. 178), in which case there was evidence of 
much greater danger than in the present case, 
and Dr?Lushington held that the services ren
dered were only for the purpose of expediting 
tbe voyage of the vessel, and were only towage
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services. In  this case the Jubilee was making 
fair progress towards a safe port by means of her 
sails, and can be compared to a sailing vessel 
which has lost one of her masts making good 
progress with those remaining. There were abso
lutely no circnmstances of danger. In  The 
Strathnaver (L, Rep. 1 App. Cas. 58; 34 L. T. 
Rep. N. S. 148; 3 Asp. M.L.C. 116), it  was de
cided that where a vessel is in neither actual nor 
imminent probable danger a vessel engaged to 
tow her renders towage and not salvage services. 
The Jubilee cannot be said to have been in either 
actual or imminent probable danger, and this case 
comes far within the principle so laid down in the 
Strathnaver.

J. P. A sp in a ll was not called upon in reply.
Sir R. Phillimore.—In  this case the services 

claimed for were rendered by a vessel called the 
Bertha  to a screw steamship the Jubilee on the 
27th Peb. 1878. The question is whether those 
services were of a salvage or towage character. 
The contest is between the owners of the Bertha  
and nine of her crew, and the owners of the 
vessel contend that this was a service of towage 
alone, and that the crew are not entitled to a share. 
The crew contend that it was a salvage service. 
First of all I  will refer to the case cited of The 
Princess A lice  (3 W. Rob. 138), an important case 
in this conrt, where there was a broad distinction 
laid down by Dr. Lushington between salvage and 
towage services. He says: ‘ I  must consider in 
the outset what are the principles which distin
guish a salvage service from a mere service of 
towage as they have been laid down and adopted 
in former decisions of this court. Without 
attempting any definition which may be univer
sally applied, a towage Bervice may be described 
as the employment of one vessel to expedite the 
voyage of another when nothing more is required 
than accelerating her progress.” I  should be very 
sorry indeed if anything I  were to say in this or 
any other judgment were in any way to trench 
upon that decision. I  think, in this case, the 
circumstances show that something more was 
required than expedition and something more than 
mere acceleration of progress. Here was a vessel 
lying with her mainsbaft broken. The great 
difficulty of a screw steamer is invariably when 
her shaft is broken. In  this case she put up two 
flags for assistance. I  am satisfied that the 
principle is laid down in many cases that under 
these circumstances flags are put up on the ship 
for the purpose of obtaining salvage services. 
The service therefore in this case was one of a 
salvage character. Still, however, I  agree with 
what has been said that it was one of a very slight 
kind and not of a very meritorious description. 
A sum of 1502. has been paid by the owners of 
the Jubilee to the owners of the Bertha for this 
service, and, as the service was rendered by steam- 
power and in accordance with many decisions in 
this court the vessel is entitled, in such cases, to 
far the larger amount of salvage, I  shall give, in 
this case to the plaintiffs 201. with costs.

Judgment f o r  the p la in tiffs  fo r 201. w ith  costs.
Solicitor for plaintiffs, I I .  C. Coote, for A . E . 

Cowl, Great Yarmouth.
Solicitors for defendants, Lush  and Holden, for 

Belk  and P orrivg ton , Middlesborough-on-Tees.

[A dm.

Wednesday, June 9, 1880.
(Before Sir R. Phillimore.)

T he M argaret.
Damage— C ollis ion— Thames bye-laws— In fr in g e 

ment—Penalty—Negligence— C ontributory neg
ligence— Causa sine qua non.

A n  in fringem ent o f a  bye-law o f the Thames Con
servancy, subjecting the person in fr in g in g  i t  to a 
penalty, is not o f itse lf such negligence as to 
render h im  liable fo r damages caused by a co lli
sion, and much increased by the breach o f the 
bye-law, i f  the collision itse lf was not caused by 
the breach o f the bye-law.

I f  a collis ion is caused solely by the p la in tiff, there 
is  no cause o f action against, the defendant on 
account o f the damages being increased by the 
breach o f a bye-law on his part.

The Court decides the cause o f the collision, and 
not in  the f irs t  instance the cause o f the damage. 

Semble, i t  is  negligence fo r  a dumb barge to be so 
navigated in  the Thames that she comes in to  
contact w ith  another vessel, even i f  under o rd i
na ry  circumstances such contact would not 
result in  any damage.

Tnis was an action for damages sustained by the 
dumb barge E . Wo. in a collision with the 
schooner Margaret.

The collision occurred shortly after midnight on 
the morning of the 16th Oct. 1879. The M argaret 
was lying moored to a buoy off Samuda’s wharf, 
in Blackwall Reach, in the river Thames, and was 
the outside vessel of those lying at the buoy ; the 
tide was flood, and the M argaret lying with her 
head down stream. The weather was dark but 
clear. The M argaret’s starboard bower anchor 
was hanging by the cable from the hawse pipe 
with its stock about 2 jft. or 3ft. above the water.

The E . Wo. was coming up with the tide from 
the Victoria Docks to Hay’s wharf, and had two 
men on board, and was laden with a cargo of tea. 
The men on board the E. Wo. saw the riding light 
of the M argaret at a distance of about 500 yards, 
but did not row sufficiently far out into the stream 
to clear her altogether, and the pea of the M a r
garet’s anchor perforated the side of the E . Wo., 
in consequence of which considerable damage was 
done to the tea.

June 9.—The case came on for hearing before 
Sir R. Phillimore and two of the Elder Brethren 
of the Trinity House as assessors.

The argument turned principally on the effect 
of the following
Rules and Bye-laws fo r  the Regulation o f the 

N aviga tion  o f the R iver Thames, allowed by H er 
M ajesty in  Council on the 5th Feb. 1872.
19. No vessel Bhall be navigated or lie  in  the rive r 

w ith  its  anohor or anchors a-cockbill, except while 
fishing suoh anohor or anchors, or during suoh time as 
may be absolutely necessary for getting snoh vessel 
under way or fo r bring ing i t  to  anchor.

20. No vessel shall be navigated or lie  in the rive r 
w ith  its  anchor or anohors hanging by the cable perpen
dicu larly from the hawse, unless the stock shall be awash, 
except during such time as shall be absolutely necessary 
fo r catting or fishing the said anohor or anchors, or 
during such time as may be absolutely necessary for 
getting such vessel under way.

72. Any person committing any breach of, or in  any 
way in fring ing any of these bye-laws, sha ll be liab le  to 
a pena lty  of and Bhall fo rfe it a Bum not exceeding 52., 
which said penalty shall be recovered, enforoed, and 
applied according to  the provis ions of the Thames Con
servancy Acts 1857 and 1864.



MARITIME LAW OASES. 277

A d m .] The N ebba. [A dm.

A t the close of the plaintiffs’s case, after a con
sultation with the Trinity Masters,

Sir R. Phillimobe said :—I  have consulted with 
the Elder Brethren of tho Trinity House, and they 
are of opinion that it cannot be said that this 
collision was caused by the M argaret. The ques
tion I  have to consider is, which of these vessels 
caused the collision. The plaintiff alleges that the 
M argaret caused it, and I  do not think that he has 
made out his case. The only question is, by whose 
fault did they come into contact P There was 
nothing to prevent the E . Wo. taking the neces
sary steps to keep clear of the M argare t, and she 
did not do so; we have nothing to do with the 
consequences of her not doing so. The position 
of the anchor cannot affect the question of which 
vessel is to blame for coming into collision. I  
therefore am of opinion that the suit of the E . Wo. 
should be dismissed; but, as it is possible that the 
case may be appealed, the defendants can, if  they 
choose, call witnesses.

Clarkson (with him M ilw ard , Q.C.) did not call 
witnesses, but relied on

The Gipsy K ing , 2 W. Rob. 537; 5 Notes of Cas. 282 ;
Sills v. Brown, 9 C. & P. 601.

B utt, Q.C. and Bucknell for the plaintiff, owners 
of the E . Wo.—I t  cannot be denied that the M a r
garet is guilty of a breach of the bye-laws ; no 
vessel is allowed to lie in the river with her anchor 
in any position except regularly stowed, that is, 
catted and fished, or lowered so far from the 
hawse pipe that its stock is awash. I f  the M a r
garet’s anchor had been in the position required 
by the bye-laws, it would not have touched us, 
and the accident would not have happened; we 
should have cleared the vessel herself without 
any hurt, and we had a right to expect that Bhe 
would observe the bye-laws. The breach of the 
bye-laws is in itself negligence on her part, and it 
was that negligence, and nothing else, which 
caused the damage. The case of the Gipsy K ing  
{u b i sup.) is not similar to this, and principally 
turns on the practice of pilots on board ordering 
particular manoeuvres. S ills  v. B row n  (ub i sitp.) 
does not refer to a case where the defendant s 
negligence in failing to perform a statutory duty 
causes or contributes to the collision.

Sir R. Phillimobe.—This is a case of collision 
which took place between twelve and one on the 
morning of the 16th Oct. last in the river Thames. 
Tho vessels that came into collision were a dumb 
barge called the E . Wo., rowed by two men, which 
was going from the Victoria Docks to Hay s 
wharf with tea, and the M argaret, a schooner of 
216 tons register. The M argaret was moored by 
a chain cable to one of the Thames conservancy 
buoys. The Margaret was run into by the barge. 
As to that there can be no dispute, but it has been 
contended that, having regard to the bye-laws for 
the regulation of the navigation of the river 
Thames, the damage was caused by the anchor of 
the M argaret not being in Buch a position that its 
stock should be awash as the bye-laws prescribed 
it  should be. I t  appears to the Elder Brethren 
and myself that in this case the M argaret was 
lying at anchor in a proper place, that she was 
properly moored, that she carried a proper light 
which was visible at a considerable distance, that 
the night was clear and starlight, and that it  was 
the careless navigation of the barge that brought 
these two vessels into contact in the first instance,

The bye-law affecting the question is to this 
effect: [His Lordship read bye-law 20 set out 
above, and continued :1 I t  is established in this 
case that the stock of the anchor was not awash, 
but was 3ft. or about that distance above the 
water’s edge. This bye-law, therefore, appears to 
have been infringed, but the penalty for such an 
infringement is stated in the 72nd rule, which is 
in the following terms : [H is Lordship read bye
law 72 set out above, and continued :] How it 
appears to me that a confusion has been made in 
the argument of counsel for the barge. I  he crea
tion before the court to-day is who was in the first 
instance guilty of the collision F because without 
the collision no damage could have been done ; 
and it appears to me—and the Trinity Masters 
have no doubt whatever-that the careless navi
gation of the barge in question brought the two 
vessels into contact. What may have been the 
consequences of that, and what may be the 
amount of damage caused by the collision, the 
collision being the consequence of the careless 
navigation of the barge, I  have nothing to do 
with. In  this view of the case I  am fortified by the 
■judgment in The Gipsy K ing  (2 W . Rob. o37 ; 
5 Notes of Cas. 212), and by the charge of the 
learned judge in S ills  v. B row n  (9 C. & P. 601). 
I  think it only fair, however, that I  should state 
my opinion, and in forming it I  do not rely 
entirely on those cases, because the circumstances 
of the cases cited differ somewhat from this. I  
therefore think it right to state my own opinion 
that the cause of the collision was the careless 
navigation of the barge. I  do not think it neces
sary to go into the evidence which establishes that 
the riding light of the M argaret was clearly 
visible at a very considerable distance. Therefore 
I  pronounce the barge E . Wo. alone to blame 
for this collision, and I  dismiss the suit with 
costs.

Solicitors : for plaintiffs, owners of the E. Wo., 
Cattarns, Jehu, and Hughes ; for defendants, owners 
of the M argaret, J. T. Davies.

Tuesday, Ju ly  1, 1879.
T he N eeba.

Costs— Reviewing taxation—Discretion o f taxing
officer— Retainers— Refreshers.

I t  is the practice in  the A dm ira lty  D iv is ion  to a llow  
re ta in ing fees to both leading and ju n io r  counsel. 

The practice in  d is tric t registries in  _ taxing costs 
should be same as that in  the p r in c ip a l registry. 

I t  is  a reasonable exercise o f the discretion o f the 
taxing officer, w ith  which the court w i l l  not in te r
fere, to d isallow  refresher fees to counsel f o r  the 
second day when a case has taken p a rt o f two 
days ; but the parts together do not amount to a 
f u l l  day.

Harrison v. Wearing (11 Ch. D iv . 206; 41 L . T. 
Rep. N . S. 376) approved.

Tins was an application to the court to review a 
taxation of costs by the district registrar at 
Liverpool. A collision had occurred at the entrance 
of the Sandon Dock Basin between a steam barge 
or Mudliopper No. 4, belongingtotheMersey Docks 
and Harbour Board, and the screw steamship 
Neera. Subsequent to the collision salvage services 
had been rendered to the M udliopper and Neera by 
the steam tugs Toiler and Lo rd  Lyons, and five 
actions were commenced: (I) A  damage action
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between the owners of the Mudhopper and the 
Neera. (2) A  salvage action by the owners of 
the Lo rd  Lyons against the Mudhopper. (3) A  
salvage action by the owners of the Lord  Lyons 
against the Neera. (4) A  salvage action by the 
owners of the Toiler against the Mudhopper. (5)
A  salvage action by the owners of the Toiler 
against the Neera By an order of the district 
registrar the second and fourth of the above 
actions were consolidated, and by a subsequent 
order the third and fifth were also consolidated 
with them, and the conduct of the four consoli
dated actions given to the solicitors for the 
Toiler, the owners of the Lo rd  Lyons having 
permission to be represented by one counsel at 
the hearing. On the 3rd April the damage action 
came on for hearing, the consolidated actions of 
salvage being set down for hearing immediately 
afterwards on the 4th and 5th April, ihe case is 
reported (M udhopperNoA, ante, p. 103; 40L.T. Rep. 
N. S. 462). The damage action was concluded on 
4th April, and about 1.15 p.m. on that day the con
solidated salvage actions came on for hearing, and 
were concluded about 12.30 p.m. on 5th April.

The district registrar, in taxing the bill of costs 
of the plaintiff’s solicitors in respect of the Toiler 
as between party and party, disallowed retainer 
fees to the leading counsel for the plaintiffs, and 
also refreshers to counsel for the second day of the 
hearing.

On the 10th June the plaintiff’s solicitors carried 
in an objection to these disallowances (Rules of 
the Supreme Court (Costs) Special Allowances 
and General Provisions, r. 30, 31); and the district 
registrar,having reconsidered his taxation, adhered 
to his former decision, and on 29th June stated 
his grounds and reasons as follows :

3. The p la intiffs have been allowed a retainer fee to 
one counsel, and i t  is not usual to  allow more than one 
fee ; moreover, i t  does not appear that the retainer to  
leading counsel was given before the brie f was delivered, 
and i t  was therefore really unnecessary.

4. Both consolidated actions were by arrangement 
heard together. They were called on at about 1.15 on 
the 4th A pril, and, after ten witnesses had been examined, 
they were adjourned to the fo llow ing day, and were 
finished on the 5th A p ril about 12.30; thus, taking 
together, less than a day.

I f  each action had beon heard separately, the question 
of refresher fees would not have arisen, as the hearing 
of neither of them would have extended iron one day 
in to another. As the cases did not ocoupy one fu ll day’s 
tim e, although the hearing took portions of two days, 
and acting upon the principle laid down in the judgment 
of the Master of the Rolls in  the case of Harrison v. 
Wearing (11 Ch. D iv. 206 ; 41 L. T . Rep. N. S. 376), the 
effect of which was tha t refresher fees should be allowed 
to counsel where a case takes more than one day’s time, 
I  am of opinion tha t in  th is  case oounsel were not 
entitled to refresher fees.

On 1st July the motion came on for hearing.
E . G. Clarkson in support of the motion to 

review.
Squarey, for defendants, opposed.
Sir R. Phillimore.— I  shall allow the retainer 

which has been disallowed in this case. I t  has 
always been the practice in the London Registry 
of this court to allow retainers to leading counsel; 
and I  see no reason why the practice should be 
departed from. I  must, therefore, reverse the 
decision of the district registrar on this point. 
I  think the dictum of the Master of the Rolls in 
the case of H a rrison  v. W earing (11 Oh. Div. 206 ; 
41 L. T. Rep. N . S. 376) that the taxing masters at

common law adopted a reasonable and intelligible 
rule when they decided “ that when the case 
occupied more than one day—that means more 
than one day’s time, not more than one actual 
day, for it might occupy portions of two days, 
but the two portions together might not make 
a whole day . . . .  refreshers might be allowed 
is in favour of the decision the Liverpool 
district registrar has come to with respect to the 
refreshers in this case; and I  do not think that I  
ought in the circumstances of the case to interf ere 
with the discretion he has exercised in disallowing 
them. The taxation of the district registrar will 
therefore stand, except so far as it  disallows the 
retaining fee to leading counsel. There ought not 
to be a different practice as to taxation of costs m 
the Liverpool District Registry from that which 
prevails in the principal registry.

Solicitors for the plaintiffs, Stone and Eletcher.
Solicitors for the defendants, F ie ld  and Weight- 

man.

JUDICIAL COMMITTEE OF THE 
PKIVY COUNCIL.

Reported by J. P. A spinall and F. W . Raises, Eeqrs., 
B arristers-a t-Law .

F rid a y , June 16,1880.
(Present: The Right Hons. Sir James Colvile, Sir 

R. J. Phillimore, Sir M ontague G. Sm ith , and 
Sir Robert Collier.)

T he Castlewood.
ON APPEAL PROM THE VICE-ADM IRALTY COURT 

OP BERMUDA.

Salvage—Apportionm ent—Master's share—D  an- 
gerous navigation— C ita tion  o f parties interssted 
— Notice by appellants tha t no re lie f w i l l  be 
sought against them—Appearance—Costs.

Where 3500Z. had been awarded fo r salvage services 
rendered by a steamship, 2000Z. was awarded to 
the owners, and  7001. to the master for his s k ilfu l 
navigation in  dangerous circumstances; the 
order o f the V ice-Adm ira lty Court being varied. 

On appeal against apportionment o f salvage rew ard  
the owners o f the salved vessel were cited,, and 
asked fo r  an indem nity fo r  their costs, which the 
appellants refused, and gave notice that no re lie f 
would be applied fo r  against the owners. The 
owners were held to be entitled to their costs up 
to the time o f such notice.

T his was an appeal from an order of Josiah Rees, 
Esq., the Judge of the Yice-Admiralty Court of 
Bermuda, in a cause of salvage lately pending in 
that court, instituted and promoted by the appel
lants, the Quebec and Gulf Ports Steamship 
Company of the Dominion of Canada, owners of 
the ship or vessel Canima, and the respondents, 
the master and crew of the said ship Canima, 
against the Castlewood and her cargo, for the 
recovery of salvage in respect of certain services 
rendered to the Castlewood and her cargo.

The facts proved in the said cause were that the 
steamship Castlewood of 1227 tons net, left 
Charlestown, South Carolina, on the 22nd Jan. 1879, 
bound to Revel, in Russia, with a cargo of 5032 
bales of cotton, the value of the ship and cargo 
together being 80.000Z. On the night of the 
23rd an accident occurred to her propeller, 
and the next morning it vas ascertained that
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two of the four blades had been broken off. On 
the 20th she experienced hard gales, with heavy 
sea, and lost the other two blades, after which 
the engines were stopped and the ship kept 
running under sail, and on the morning of the 
24th she was brought up with a view of making 
Bermuda to refit. On the evening of the 1st. Peb. 
the Castlewood made the Bermuda light, but 
experienced boisterous weather and was blown off 
again,and wasbeating about in the neighbourhood, 
the ship making more leeway then headway until 
3.30 p.m. on the 6th Peb., when a steamer which 
proved to be the Canima, of 733 tons net, 175 
horse-power (nominal), and 31 hands all told en
gaged in the mail service between Bermuda and 

New York, was observed going northward. The 
Castlewood hoisted signals to designate that she 
required assistance. The Canim a  ran down to
wards the distressed vessel, and came up with 
her when she was about five miles north-east 
of the north-east ledge of the reefs. The Gastle- 
wood was, after some trouble about the hawser, 
taken in tow, and proceeded with very carefully 
until about 9.40 p.m. when both vessels came to an 
anchor. The Castleicood on the next morning, 
getting up her anchor first, ran towards the 
Ganima, and to avoid collision the latter steamed 
ahead, and her chain parting, she lost her anchor 
and chain. After taking pilots on board, the 
Ganima, as she started ahead, parted the stops of 
the hawser which went over her stern, and in the 
delay caused thereby, the Castlewood coming down 
quickly, the Canima  had to steam ahead to avoid 
a collision, and the slack of the hawser caught the 
Canima’s propeller which fortunately cut the 
hawser in two, as otherwise the engines of the 
Ganima must have been stopped, and a collision 
would have been inevitable. After much difficulty 
the Canim a  again got the Castlewood in tow, and 
steamed ahead and about half-past eight o clock 
entered the Narrows, an intricate and dangerous 
passage, having a sudden turn in it requiring the 
greatest care and vigilance even when navigating 
a ship perfectly under control, but peculiarly 
dangerous for a ship having in tow a disabled 
vessel like the Castlewood, and the only channel 
through the reefs by which a ship of any size 
can be taken to the naval station at Ireland 
Isle, and having towed the Castlewood up the 
main channelto Grassey Bay, the Canim a  brought 
her to anchor there at about 11 a.m. on the 17th 
Feb. 1879. The passage of the Narrows is also 
difficult in consequence of the chance of the 
towing steamer running on to the western reef; and 
it would seem that the difficulty in this instance 
would be enhanced by the fact of the Canima  
towing a steamer larger than herself. Under 
these circumstances the learned judge of the Yice- 
Admiralty Court of Bermuda, awarded the sum of 
35001. as salvage remuneration for the services 
rendered by the appellants, the owners, and the 
respondents the master and crew, of the Canima 
to the Castlewood and her cargo; and by the 
order appealed against made on the 22nd May, 
1879 apportioned it as follows :—To the appellants, 
as owners of the Canima, 15001.; to the respon
dent, the master of the Canima, 9001.; to the 
respondents, the crew of the Canima, 11001.

The appellants contended that the said ap 
portionment was erroneous, and that a much 
larger proportion of the sum awarded ought to 
have been given to the appellants :

1. Because the Canim a  herself was by means of 
her steam power the main agent in rendering the
said services. .

2. Because the Canima although carrying mails 
and passengers, was turned back on her voyage 
and was delayed by rendering the said services.

3. Because the Canim a  incurred great risk in
rendering the said services. .

4 Because upon the facts proved in the said 
salvage clause, a larger proportion than the sum 
of 15001. ought to have been awarded to the

^The respondent, the master of the Canima, 
alleged that the navigation of the Bermuda coast 
is very intricate and dangerous, and that the 
currents during and after heavy gales set with 
great force and'in various and unknown directions 
and that towing the heavily laden Castlewood with 
the Canim a  right through these seas required 
very high qualities of seamanship and much skill 
on the part of the respondent and the crew of the 
Canima, and that the said respondent, the master 
of the Canim a, was on deck and directing the 
navigation of the said vessel throughout; and the 
said respondent submitted that the judgment or
the court below was right, and was fully justified 
by the evidence, and ought therefore to be affirmed. 
The respondents, the crew of the Ganima, did 
not appear nor put in a case.

The respondents, the owners of the Castlewood 
and cargo, alleged that they had been made re
spondents by the appellants in this appeal, and 
had been served by them with an inhibition and 
citation to enter an appearance, and the said 
respondents submitted that they had been im
properly and unnecessarily so made respondents, 
and so served with inhibition and citation by the

‘‘^ i f ^ T c ia r k s o n  for the appellants, urged that it 
was the vessel that ran the risk and performed 
the service, and it was they as owners who suttered 
by the delay in connection with the incident, and 
that on that ground they were entitled to a larger 
proportion of the salvage. ,
' A . T. Lawrence for the respondent, the master 
of the Canima, resisted this claim op the ground 
that the salvage services required very high 
qualities of seamanship and much skill; that the 
responsibility was great and rested sole y on 
master of the C a n im a ; that very great local 
knowledge was [necessary, and was ^ e  principal 
ingredient in rendering the service ; and that the 
danger and responsibility and difficulty of the 
task were all augmented by the unfitness of the 
Canima for the task. The learned counsel also
cited

The Enchantress, Lush. Ad. 93;
The M artin Luther, Swab, ¿»a ;

Mar. L. C. 161;
and quoted from the West Indian Pilot pub
lished by the Lords Commissioners of the 
Admiralty, to the effect that the channel called 
the Narrows, through which the Canim a  towed 
the C astlew ood, is most difficult and dangerous to 
navigate.

The judgment of the Court was delivered by 
Sir R  J Phillimore.—T heir Lordships have 
carefully considered the authorities cited and the 
arguments of counsel on both sides, and have 

. arrived at the conclusion that this is a case in
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which they ought to exercise their own discretion 
and vary the amounts apportioned in the court 
below to this extent, They will award 20001. to 
the owners of the Ganima, and 7001. to the master. 
By this arrangement the master will receive 
rather more than masters usually do, but the 
facts of the case show that he displayed consider
able skill in the navigation of the vessels under 
the more than usually difficult circumstances 
under which these services were rendered. Their 
Lordships will therefore award 20001. to tho 
owners, 7001. to the master, and 9001. to the crew.

C. Stubbs for the respondents, the owners of the 
Gastlewood, applied for the costs of the said 
respondents occasioned by this appeal, on the 
ground that the said respondents had been cited, 
and an appearance by them was therefore 
necessary.

f t  appeared that the appellants’ solicitors had 
asked the said respondents to accept service 
of the citation, and that the said respondents 
had offered to accept service on the terms 
that they should receive an indemnity for the 
costs incurred by them in so doing, and an under
taking not to make any application against their 
interests. To these terms the appellants would not 
agree, but gave notice to the said respondents 
that they did not intend to ask for any relief 
against them.

I t  was contended that it  was unnecessary to 
cite the said respondents, but that although 
they had no interest in the matter, yet when 
cited they were bound to appear unless an 
indemnity was given. Without appearance, it 
was impossible for them to ask for costs, and costs 
might have been given against them in their 
absence.

E . G. Clarkson for the appellants, contra.—The 
owners of the Gastlewood were cited because they 
wore defendants, in case they should have thought 
that they had something to apply for. As they 
had nothing, their appearance was wholly un
necessary, more especially when we had given 
them formal notice that we did not intend to 
apply for any relief against them.

Stubbs in reply.— Such a notice was not 
sufficient; they ought to have given us the in
demnity asked for.

Sir R. P h il l im o r e . Their Lordships consider 
that the respondents the owners of the Castle- 
wood are entitled to their costs in this appeal up 
to the 9th April, the date on which the 
appellants gave notice that no relief would be 
sought against the owners of the Castlewood.

Solicitors for the appellants, Bischoff, Bompas, 
Bischoff, and Co.

Solicitors for the respondent, the master of the 
Canim a, E dm und W arriner.

Solicitors for the respondents, the owners of the 
Castlewood and her cargo, Stokes, Saunders, and 
Stokes.

bjpme Court of fubkaturt
COURT OF APPEAL.

S ITT IN G S  A T L IN C O LN ’S IN N .
Beported by C. A. Coox, Esq., Barrister-at-Law.

M ay  6 and  13,1880.
(Before J a m es , B a g g a l l a y , and B r a m w e l l , L.JJ.)

E x  parte F a l k  ; Re K i e l l .

Stoppage in  tra n s itu — D u ra tion  o f trans it— Notice 
to shipowner— Delivery orders — Constructive 
delivery— P a r t ia l delivery fo r  the whole—Sub
purchase.

Where the master o f a ship has s t i l l  the character 
o f ca rrie r and returns a lien fo r  fre ig h t upon the 
cargo, the fa c t o f a  subsale and handing over o f a 
delivery order fo r  the cargo to the sub-purchaser, 
and actual receipt by h im  o f p a rt, does not put 
an end to the transitus, and the unpa id  vendor 
has, upon giving the due notice to the master, the 
r ig h t to stop the surplus proceeds payable by the 
sub-purchaser, after discharging intermediate  
equities.

E x  parte Golding Davis and Co., Re Knight and 
Son (42 L. T. Rep. N . 8. 270; L . Rep. 13 Ch. 

D iv. 628) fo llow ed.
T h is  was an appeal from a decision of Mr. 

Registrar Hazlitt sitting as Chief Judge.
The facts were set out in a statement agreed to 

between Mr. C. F. Kemp, trustee in K iell’s bank
ruptcy, and Mr. Falk. From that statement it 
appeared that Kiell had been a London Merchant, 
using the style of G. M. Kiell and Co., and Falk 
was a salt merchant, at Liverpool.

On the 25th March 1878 Kiell entered into a 
contract with Falk for the purchase of a cargo of 
salt in the following terms :

I  agree to  fu rn is h  you  cargo C a lcu tta  sa lt, h a lf and 
h a lf mats inc lus ive , fo r the C a rp a th ia n , as per cha rte r- 
p a rty , a t the p rice o f 13s. 5d. (say th ir te e n  sh illings  and 
fivepence) per ton  f. o. b . payable as custom ary charges, 
4s. 5d. in  cash on invoice, and balance by y ou r acceptance 
a t fo u r m onths from  date o f sh ipm ent, i.e ., B . L .

H . E . F a l k .
On the 25th April 1878, the salt having been 

shipped on board of the Carpathian, which had 
been chartered by Kiell, Falk sent to Kiell bills of 
lading and invoice amounting to 12631. 0«. 8d., of 
which 4151. 12s. 2d. was for river freight, and drew 
a four months bill on Kiell for the balance, 
amounting to 8471. 8s. 6d.

Falk accepted the bill and returned it to Kiell, 
and paid tho 4151. 12s. 2d. The bill was dis
honoured.

The cargo of salt was consigned by Kiell to his 
agents at Calcutta, Messrs. Wiseman, Mitchell, 
Reid, and Co. Their agents in Great Britain 
were Messrs. T. Wiseman and Co., of Glasgow, 
through whom Kiell obtained an advance from 
the Bank of Scotland, upon the security of the 
bill of lading endorsed, and a bill of Exchange 
accepted, by Kiell.

The bill of lading and acceptance were in the 
ordinary course forwarded by the Bank to their 
agents at Calcutta, and advised by post by T. Wise
man and Co. to Wiseman, Mitchell, and Co., at 
Calcutta.

The consignees, as Kiell’s agents, according to
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the usual course of business, sold the cargo before 
it arrived, and before the 17th July 1878, at Rs. 
80 per 100 manunds, guaranteeing to Kiell pay
ment of the proceeds of sale in consideration of a 
commission of 6 per cent.

On the 20th July 1878 K iell went into liquida
tion.

The Carpathian, which sailed from Liverpool 
on the 21st April, arrived at Calcutta on the 29th 
July 1878.

On the 27th July Falk served upon the owners 
of the Carpathian, Messrs. Diarmid, Greenshields, 
and Co., notice to stop the cargo in  transitu , 
offering to pay freight on delivery to him.

Diarmid and Co. took no action upon this notice 
till the 31st July, when they telegraphed to Steele 
and Co., their Calcutta agents, as follows: 
“ Charterers Carpath ian  failed: unless bill of 
lading held for value don’t deliver.”

The arrival of the Carpathian  was entered at 
the Custom House at Calcutta on the 30th July.

On the same day the consignees presented the 
bill of lading to Steele and Co., and received in 
exchange delivery orders for the cargo, directing 
the master of the Carpath ian  to weigh and deliver 
the salt to the person who had purchased the cargo 
“ to arrive.”

On the 3rd Aug. 1000 maunds of the cargo were 
weighed and delivered over the ship’s side to the 
purchaser. On the 5th 2800 maunds were simi
larly delivered, and the delivery continued till the 
31st Aug.

The net price realised by the sale of so much of 
the cargo as was delivered to the sub-purchaser 
after the 5th Aug. exceeded 1000/.

On the 2nd Aug. Falk telegraphed to Balme, 
Lowrie, and Co., his agents at Calcutta, to stop the 
cargo in  transitu , and on the 5th notice was given 
accordingly to the captain and to the consignees, 
offering to pay them the amount of their advances 
against the cargo, with interest and charges. To 
prevent inconvenience, it was proposed on Falk’s 
behalf that the consignee’s contract should be 
carried out on possession of the cargo being given 
up to Falk’s agents, they accounting to the con
signees for any surplus proceeds of sale that 
might remain after satisfaction of Falk’s claim as 
unpaid vendor.

Steele and Co. and the captain of the Carpa
th ian  declined to recognise anyone as having any 
title to the salt except the holders of the bill of 
lading.

On the 10th Sept, the consignees sent to Kiell 
their account of sales for the consignment of salt, 
the balance due amounting to 1566/. 3s. 2d., which 
they remitted to the Bank of Scotland. The 
Bank, after deducting the amount due to them in 
respect of their advance, paid the net balance of 
426/. 10«. 2d. to the trustee in K iell’s bankruptcy.

Falk claimed this balance; but Mr. Registrar 
Hazlitt held that the trustee was entitled to it, on 
the ground that the transit was completed by the 
delivery of part of the cargo, so as to be construc
tive delivery of the whole, and that in any case 
valuable consideration having been given in the 
shape of payment in cash and bills to Falk before 
the stoppage, Falk was no longer an unpaid 
vendor, and the cargo having been sold to a sub- 
purchaser, and Kiell having been paid, the rights 
of third persons who had given value intervened 
to prevent Falk’s right to stop in  transitu .

From this decision Falk appealed.

Cohen, Q.C. and F . Thompson for the appellants. 
—If  there had been no pledge of the bill of lading 
to the bank and no sub-purchase, the notice to stop 
would operate from the time when the shipowner 
might with reasonable diligence have communi
cated the notice to the master or agent. There 
was a duty on him to do so in his position as bailee. 
He should have telegraphed at once; that is what 
would under the circumstances have been reason
able. [ J a m e s , L.J.— Can a telegram be good 
notice ? I t  may come from anybody.] Notice to 
the shipowner was sufficient where notice could 
not be given to the person in actual possession of 
the goods. “ I t  is now clearly settled that the 
vendor’s rights are complete on giving the person 
who has the possession of the goods notice of the 
vendor’s claim to stop the goods at a time when he 
can obey it, although there is neither an actual 
taking possession by the person stopping the goods 
or such an assent on the part of the holder as would 
amount to a constructive possession : ” (Blackburn 
on Sale, p. 267.) “ The notice of the stoppage must 
be given to the person in possession of the goods, 
or if  to his employer, then under such circum
stances and at such time as to give the employer 
opportunity by using reasonable diligence to send 
the necessary orders to his servant: (Benjamin
on Sale, 2nd ed„ p. 717.) See also

Lytt v. Cowley 7 Taunt. 159;
Whitehead v. Anderson, 9 M . & W .  518. ^

T h e  notice means, don’t deliver. I f  delivery musu 
take place by reason of a sub-purchase, then notice 
to the shipowner is good if the transit is not at an 
end. A  vendor who has been nominally paid by a 
bill mav, on the vendor’« insolvency, stop in  
transitu . The shipowners ought to have tele
graphed to the master :

Proudfoot v. Montefiore, 16 L. T. Itep. N . S. 585;
L. Eep. 2 Q.B. 511; 2 Mar. Law Cas. O. S. 521,

Kaltenbach v. Mackenzie, 4 4sp. Mar. Law Cas.
15, 39 ; L . Eep. 3 C. P. D iv . 467.

The transit was not at an end on the 30th July. 
The property did not pass till weighing had taken 
place. I f  neither property nor possession passed 
to the sub-purchaser, the transit was not at an end. 
There was no attornment by the master of the ship 
to the sub-purchaser. Handing over the delivery 
order was not equivalent to handing over the bill 
of lading:

Coventry v. Gladstone, L . Eep- 6 Lq. 41.
A  delivery order is proof that the owner is satisfied 
for freight, and is not equivalent to possession 
being given :

M ‘Ewan v. Smith, 2 H . L. C. 309.
The question is not affected by the Factors Act 
1877 (40 & 41 Viet. c. 39, s. 5), which provides 
that “ when any document of title to goods has 
been lawfully indorsed or otherwise transferred to 
any person as a vendee or owner of the goods, and 
such person transfers such document by indorse
ment (or by delivery where the document is by 
custom, or by its express terms transferable by 
delivery, or makes the goods deliverable to the 
bearer) to a person who takes the same bona fide  
and for valuable consideration the last-mentioned 
transfer shall have the same effect for defeating 
any vendor’s lien or right of stoppage m  trans itu  
as the transfer of a bill of lading has for defeating 
the right of stoppage in  transitu . I  he legal
transitus exists as long as the contract of carriage. 
That contract includes delivery. Delivery of part
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of a cargo may be delivery of the whole where 
constructive delivery is possible. But here, where 
there is to be weighing before delivery, partial de
livery cannot be constructive delivery of the whole:

Ex parte Cooper ; Re Maclaren, 40 L. T . Rep. N. S 
105 ; L . Rep. 11 Ch. D iv . 68;

Ex parte Golding Davies and Co.: Re Knight and 
Son, 42 L. T. Rep. N. S. 270; L. Rep. 13 Ch. D iv. 
628.

[J ames, L.J.— E x parte Cooper went on this, that 
the freight was not paid, and it could not be 
taken that the master meant to deliver the whole 
cargo and lose his lien.] Here not only was the 
freight bub also the price payable per ton. There 
cannot be a constructive weighing of the whole : 

Hanson v. Meyer, 6 East, 614.
Mere arrival at the destination does nob necessarily 
end the transitus :

Bolton v. Lancashire and Yorkshire Railway Com
pany, 13 L . T. Rep. N. S. 764; L. Rep. 1 C. P.431. 

The buyer may anticipate the end of the transitus, 
however, and this determines the vendor’s right of 
stoppage in  tra n s itu :

James v. Griffin, 2 M . f t  W . 633.
But giving a delivery order does not determine 
the transitus. [B ramwell, L.J.—It  might have 
been given if the ship had been spoken at the 
mouth of the Hoogly.] The vendor is entitled to 
the surplus proceeds of the purchase money pay
able by the sub purchaser after the bank’s claim 
is satisfied. The doctrine of stoppage as to surplus 
proceeds was stated in Be WesUdnthus (5 B. & Ad. 
817). I t  was upheld in Spalding  v. B ud ina  (6 
Beav. 376).

Benjam in, Q.C. and G-. W. Lawrance ( W aih in  
W illiam s, Q.C. with them) for the respondent, the 
trustee.—Notice of stoppage in  trans itu  must be 
given to the person who has actual custody of the 
goods. Here notice to the shipowner was not 
enough; there was no duty cast upon him of tele
graphing that such a notice had been given to him : 

Whitehead v. Anderson, 9 M . f t f f .  508.
But if the appellants rely, as they must in this 
state of things, upon the notice of the 5th Aug., 
the answer is that the transitus was then at an 
end. The handing over of the delivery order was 
the completion of the transitus. No attornment 
was requisite :

Factors Aot 1877 ;
Cra-wshay v. Eades, 1 B. f t  C. 181 :
Tanner v. Scobell, 14 M. & W . 28 :
Johnson v. Crédit Lyonnais, 37 L . T. Rep. N  S 657 ■ 

L . Rep. 3 C. P. D iv. 32. ’
When the documents of title have been dealt with 
the right to stop is gone, at all events to the 
extent of the dealing with them :

Dickbarrow v. Mason, 2 T. R. 63 ; Smith’s L. C. 8th  
edit. vol. 1, p. 753 ;

Re Wcstzinthus, 5 B. & Ad. 817 ;
Spalding v. Ruding, 6 Beav. 376.

Here there was a complete transfer of the pro
perty, both legal and equitable ; and before E x  
parte  Golding Davis and Co. the right to stop 
the purchase money paid by the sub-purchaser 
had never been acknowledged. There were dicta 
in that case supporting such n right, bub they 
were not necessary for the decision. The right of 
stoppage in  transitu  ought not to extend beyond 
the goods themselves :

Turner v. Trustees of the Liverpool Docks, L . Rep. 
6 Ex. 543 ;

Ogg v. Shuter, 3 Asp. Mar. Law Cas. 77 ; 32 L . T. 
Rep. N. S. 114; L. Rep. 10 C. P. 159;

Berndtson y. Strang, 19 L . T. Rep. N. S. 40 ; L . Rep.
3 Ch. 588; 2 Mar. Law Cas. O. S. 511.

In  this case there was constructive delivery of 
the whole cargo. I t  is a question of intention. 
In  Hammond v. Anderson (1 B. &  P. N. R. 69) 
there was a delivery order for a number of bales 
of bacon lying at a wharf. The purchaser went 
to the wharf and weighed the whole and took away 
several bales and then became bankrupt. The 
vendor Bought to stop delivery of the rest, but it 
was held that the delivery already made was 
equivalent to a delivery of the whole. In  Slubey 
v. Heyward  (2 H . Bl. 504) the defendants, being in 
possession of bills of lading which had been 
indorsed to them as sub-vendees of a cargo of 
wheat, had ordered the vessel to Falmouth with 
the vendor’s consent, and had begun to receive the 
cargo and had actually got 800 bushels, when the 
original vendor attempted to stop in  transitu, the 
buyers having become insolvent. The court held 
that the transitus was ended by the part delivery, 
which must be taken to be a delivery of the whole, 
there appearing no intention either previous to or 
at the time of delivery to separate part of the 
cargo from the rest. I t  must be assumed here 
that the freight was paid, or that the master 
abandoned his lien for it, by allowing an uncondi
tional delivery of the cargo. [J ames, L.J.—If  the 
freight had been paid, so important a fact would 
hardly have been omitted from the agreed state
ment.]

No reply.
James, L.J.—Here the first thing to be decided 

is the question, Was the transit at an end at the 
time when the notice of stopping in  trans itu  was 
given by the vendor to the master of the ship, so 
that, if there had been no sub-sale, the vendor 
would still have had a legal right to stop the 
goods in  tra n s itu ? I  am of opinion that the 
transit was not at an end by reason of the partial 
delivery of the cargo which had taken place, that 
is to say, neither the obligations nor the rights of 
the shipowners or carriers had been determined 
by what they had done. They were still liable, in 
the character of carriers, for the safe custody of 
the goods, and the delivery of them to the person 
who was entitled to them. And they would have 
had a right to say, We will not deliver another 
maund of salt until we have been paid our freight. 
That being so, the transitus was not at an end, 
and the goods remained in the possession of the 
master as carrier; he had not attorned to any
one ; and in that state of things a notice given 
would have been effectual to stop the goods in  
trans itu  as against the original purchaser. And 
if so, the case is governed by the decision of this 
court in E x  parte Golding Davis and Go., Be 
K n igh t (L. Bep. 12 Ch. Div. 628). Whether that 
decision was right or wrong, it appears to me that 
it is binding on me, because 1 was a party to it. I t  
is an opinion of the Court of Appeal, and it is not 
open to be reheard, merely because the court now 
consists in part of the same judges. I t  seems to 
me that it is impossible to distinguish between the 
present case and E x  parte  Golding Davis and Co.

B aggallay, L.J.—The real question is whether 
the transitus was at an end or no. I  am of 
opinion it was not. The goods were in process of 
delivery; weighing was necessary before there 
could be delivery. I f  so, the principle of E x parte  
Golding Davis and Co. applies. We cannot pre-
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Judies the  r ig h ts  o f th ird  parties who have 
acquired those r ig h ts  fo r value. A s  *.,®
surp lus, however, the r ig h t  o f stoppage »»<»•«»»«* 
js  w e ll exercised. As to  any doubt w h ich  1 m ay 
have expressed in  th a t case, i t  was me:re y_ 
° n i th e  special circumstances I  a t fjrs , 
Whether the re  had n o t been an e ffectual de live ry  
a t L ive rp o o l, and th e  doubt was e n tire ly  remo 
before th e  case was a t an end. . .

B e a m w e l l , L .J .— I  am o f th e  same OP '  “ ' 
There was no e ffectua l stoppage u n t i l  the  person 
who had the  goods was to ld  to  stop them , 
took place at L iv e rp o o l was on ly  te llin g  somebody 
to  cause stoppage. There was no a u ty  as ta r -  
can see on the  p a rt o f th a t person to  te ll the  othe 
Person to  stop. I t  w ou ld  be m ischievous i f  a mere 
m ake-believe o f stopp ing , te ll in g  some one to  te n  
someone else to  stop, should be held to  be a stop
page. The  cap ta in  o f th e  ship had possession'ot 
the goods as ca rr ie r, and bad no t Pe^ 0J m . t 
■^hole d u ty  as ca rrie r, and there fore  ha n g
n d  o f h is r ig h ts ;  th a t is to  say, he had n o t los t 
his lien . M r.  B en ia m in  was obliged to  inven t, 
as he d id  ve ry  ingen ious ly  on the spur o
fo m e n t ,  a new contrac t between the  cap ai
the  sub-purchaser cons titu ted  by the  e j 
orders. B u t the re  was in  fact no new contract. 
The o ld  ob liga tion , con trac t, and r ig h ts  app ■ 
A s  to  th e  cases upon the p o in t th a t pa rt 
is d e live ry  o f the  whole in  some circumstances, x 
th in k  m yse lf th a t i f  there  is no t d e live ry  o 
Whole i t  is b e tte r n o t to  say th a t there is. 
the case o f Slubey v. Heyward (2 H . B l. o04) i t  is 
n ea rly  100 years old, and I  speak o f i t  there 
w ith  respect, b u t I  cannot understand ft. 
appears th a t th e  sub-purchaser pa id  fo r  the goo , 
and 1 cannot see how the re  could be stoppage t 
transitu  aga inst h im . The cou rt seems to  av 
held th a t th e  c a rr ie r ’s business was a t an end. 
note o f the  case is, however, a ve ry  loose one. 
to  th e  o the r case w h ich  My. B en ja m in  re lie  
( Hammond v. Anderson, 1 B. &  P . N . R- 69), e 
18 in  i t  n o t a w o rd  about d e live ry  o f pa rt ot 
cargo be ing  e q u iva le n t to  de live ry  of the whole. 
B o r there  th e  co u rt he ld  th a t the re  was an actual 
d e live ry  o f th e  w h o le : the  man “  had ac ua 
m anual possession o f every a rtic le , and hav ing  
Weighed them  a ll, he took  upon h im se lf to  separa e 
them .”  L o rd  M ansfie ld  there  said : “  On a fo rm er 
occasion th is  co u rt decided th a t where a p a rt ot 
goods sold by  one en tire  con trac t was taken 
Possession o f the  vendee had taken  possession o 
the w hole .”  B u t w ith  regard  to  the case then  
before th e  cou rt, w h a t he said was th is  : 0
much h a v in g  been taken  away, and the who o 
Weighed by th e  b a n k ru p t, i t  is  insisted th a t o 
b a n k ru p t had taken possession of the whole. . • • 
A s  to  those bales w h ich  were sent away, the ban 
r u p t had taken  ac tua l possession, and therefore 
no question can a r is e ; and when i t  is ad m it e 
that, he had taken  possession of a pa rt, now 
can i t  be said th a t he had no t taken possession ot
the w ho le?  The price was entire, a n d  the  whole
to  be pa id  by  one b il l . ”  The  effect o f the  decision 
is shown by th e  sho rt ju d g m e n t of Rooke, I . ,  w o 
s a id : “  The  facts o f th is  case are too s trong  to  e 
go t over. The whole of th e  goods was paid lo r  
by one b il l.  A  general o rd e r was g iven fo r  > e 
d e live ry  of the whole, and the  purchaser under 
th a t o rder w en t and to o k  away a part. H ow  oou 
he m ore e ffe c tu a lly  change the possession . t  

a de live ry  o f the  whole cargo, because the

SS SV E £
ta e . i  “ b p S h “ “  »  th . lig h t of M op p « . .(»
; 0,7 ,; nrevail ? In  one sense no right or in
ures remained in the original purchaser except
that he might have stopped in  trans itu  as against 

r pndee The claimant here is the trustee 
Kieli’s liqoWation. Suppose Kiel! had not 

in - . Unnidation. Suppose he had said: I  
g°n7 Z v Jhe sub-vendee will.” What difference 
cant p y , i i iiquidation? I  thiuk it
f8C ost“ qMtSle to allow the stoppage. The case 
s “ ardly one to be reasoned about, because there 

is E x  parte Golding, Davis and Co. But I  don t 
1 p in  shelter myself under its authority. I  
tlfink it was rightly decided. A  man sells goods 
in ¡mother for 500i. The money is not paid, when 
to anoth , j for 6001 In  former cases it
had beet decided when instead of a resale there 
“  „ niedue for 6001. with a right of sale,
!if t the right of stoppage in  transitu  could be 
exercised S fC  the 1001 surplus. What difference 

it- make that there is a resale instead of a 
di L p with right of sale ? Why if stopoage is 
Sowed in one case, can it not be allowed in the 
other? What mischief can be shown ? I  am at 

see anv principle which was applicable in
?he case of Be Westzinthus (5 B. & Ad. 81/ , and the ca.se ot "  (6 Beav. 376), and which is not
applicableVi'nthe case of E x  parte G old ing D avis  
a Z  Go., and to the presen, c a s e ^

G. W. L a w ra n c e  asked for leave to appeal to the
House of Lords. , , . , ,  ,

J ames, L.J.—This is just the kind of case when

^ t ^ a w tT a ^ p e a l  to the House o f  L o rds  granted.

Solicitors for appellants, Field, Boseoe, and Go., 
agents for Bateson and Go., Liverpool.

Solicitors for respondent, Asliurst, Morris , and Co.

SITTINGS AT W ESTM INSTER.
„  1>V A H Bittleston, and P. B. Hutchins. Esqrs.,
Beportedby • jjarristers-at-Law.

Feb. 23, 24, 25, 26, and March 24,1880.
(Before Beamwell, Baggallay, and T hesigee,
' L.JJ.)

A twood v . Sellar.
c, .  shipping —  General average sacrifice—
^ P u t t in g  in to Vp o rt to re p a ir-E x p e n s e s  o f  w a re 

housing an d  re load ing g o o ds -P d o ta g e  charges 
on leaving po rt. _ i

W hen a vessel has p u t in to  port to re p a ir  a n  in ju r y  
■/vw/3/7 hi/ a aeneral average sacrifice, the

necessarily  unloaded fo r  the purpose o f repairing  
the in ju ry , and expenses incurred fo r  pilotage and 
other charges on the vessel leaving the port, are

T U  practice ° o /B r it is h  average adjusters fo r  the
Iasi seventy years dissented from . ^

Judgment o f the Queen's Bench D iv is ion affirmed. 
Special case stated in an action by the plaintiffs, 
as owners of the S ullivan  Swain, to recover 

14s 9 d , in respect of a general average 
contribution from the defendants as owners and
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consignees of certain goods on board the said 
vessel.

1* The plaintiffs are the owners of the ship 
S u llivan  Swain, and the defendants are owners 
and consignees of goods shipped on board the 
said vessel, on the voyage hereinafter men
tioned.

2. The said vessel sailed from Savernake to 
Liverpool on the 10th Feb. 1877, and encountered 
severe weather, in consequence of which a general 
average sacrifice became necessary, and was made, 
the master being compelled to cut away the fore
topmast, the fall of which occasioned further 
damage to the vessel, which was thereby com
pelled to put into Charleston on the 21st Feb. 
1877, to repair the said damage.

8. In  order to effect the said repairs, and to 
enable the vessel to proceed on her voyage, it was 
necessary to discharge a portion of the cargo, and 
expenses were incurred in landing, warehousing 
and reshipping the same, and further expenses 
were incurred at Charleston for pilotage, and 
other charges paid in respect of the ship leaving 
port and proceeding upon her voyage. The said 
vessel afterwards completed her voyage, and dis
charged her cargo at Liverpool.

4. I t  is, and for from seventy to eighty years past 
has been, the practice of British average adjusters 
in adjusting losses in cases where ships have put 
into port to refit, whether such putting into port 
has been occasioned by a general average sacrifice, 
or a particular average loss, to treat the expense 
of discharging the cargo as general average, the 
expense of warehousing it as particular average 
on the cargo, and the expense of the reshipping 
of the cargo, pilotage, port charges, and other 
expenses incurred to enable the ship to proceed on 
her voyage as particular average upon the freight. 
Cases of putting into port in consequence of 
general average sacrifice only, and where there is 
no particular average loss at all, are not of frequent 
occurrence; but such cases and cases where the 
substantial cause of the putting into port is a 
general average sacrifice are sufficiently common 
to establish a regular practice of treating the 
expenses in case of a general average sacrifice 
in the way above described.

5. Average adjusters regulate their rules of 
practice in accordance with what they consider 
are the legal principles applicable to the subject. 
There is an association of average adjusters 
which holds meetings from time to time at 
which the rules of practice are discussed and 
altered or modified with reference to legal 
decisions.

6. In  March 1876 one eminent average 
adjuster formed the opinion that the practice, 
as above described, was wrong, and that all 
such expense as heretofore described up to the 
time when the ship was again at sea, and had 
resumed her voyage, ought to be charged to 
general average; and since March 1876 the said 
average adjuster has made up adjustments in 
two or three cases of the kind in accordance 
with'J.his said opinion; but the practice of 
British average adjusters as above described has 
remained unaltered.

7. The case of the said ship, the S ullivan  Swain, 
was put into the hands of the said average ad
juster to prepare the adjustment, which he did in 
accordance with his said opinion, charging the 
whole of the said expenses to general average,

and the plaintiffs have brought this action against 
the defendants to recover the contribution appear
ing to be due from them in respect of their goods 
upon the footing of the said adjustment. The 
defendants have always been willing to pay a 
general average contribution upon the footing of 
an adjustment made up in accordance with the 
practice of British average adjusters as above 
described, but deny their liability to pay upon the 
footing of the said average adjustment which has 
been so prepared as aforesaid, and this action was 
brought for the purpose of determining whether 
or not they are so liable.

8. The plaintiffs contend that, notwithstanding 
the said practice of British average adjusters, they 
are entitled to have the whole of the said expenses 
brought into general average, and to receive a 
contribution from the defendants accordingly ; and 
the defendants contend, first, that apart from 
the said practice general average expenditure 
ceases in such cases when the cargo has been dis
charged from the ship ; and, secondly, that the 
said practice of average adjusters is a valid and 
binding custom, regulating the treatment of the 
said expenses, and the contribution to be paid by 
the defendants.

The question for the opinion of the Court is : 
Whether the plaintiffs are entitled to recover 
against the defendants a contribution in excess of 
wnat would be payable according to the said 
practice of average adjusters as stated in this 
case.

The Queen’s Bench Division (Cockburn, C.J. 
and Mellor, J., dissentiente Manisty, J.) gave 
judgment for the plaintiffs : (ante, p. 153 ; 41
L. T. Rep. N. S. 83.)

The defendants now appealed.
Butt, Q.C. (with him Webster, Q.C. and F u lla r-  

ton) for the appellants.—Hitherto expenses of 
warehousing and reloading have not been charged 
in general average. This is one of those cases 
where the law accepts the practice. In  Phillips on 
Insurance (3rd edit.), vol. ii., p. 169, the author 
says : “ Though it be admitted that the contract 
is to be construed according to the laws and usages 
of the place where it is made, it does not follow 
that no regard is to be had to the laws and usages 
of any other place. The reasons given by Lord 
Tenterden (in Dalgleisli v. Davidson) are conclu
sive to the contrary.” The captain has a lien on 
the goods, and it is a lien to secure the contri
bution to general average when adjusted. The 
whole argument on the other side in the court 
below was based upon the difference between a 
general and a particular average loss. Once the 
common danger has ceased, the liability to general 
average contribution ceases. As soon as the cargo 
and vessel are separated, the common danger has 
ceased. I t  is no answer to the appellants for the 
other side to say that what they contend for would 
be a reasonable practice. The appellants rely on 
the existing practice which is in accordance with 
the law on the subject. I t  is said that this is not 
found to be a practice of merchants and ship
owners. Apart from the practice altogether, by 
English1 law the appellants are not compelled to 
contribute to the expenses of warehousing and re
loading, because it is not something done against 
a common peril. Plum m er v. W ildm an  (3 M .& S. 
482) is relied on by the other side. But in a 
subsequent case ot Power v. Whitmore (4 M. & S.
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149), Lord Ellenborougb, C.J. limits the applica
tion of that case. He says, “ that the language of 
Beawes in the passage cited (Lex Merc. 166) was 
very loose, and that the same doctrine, he believed, 
was not to be found in other writers of equal 
authority. And he said that general average 
must lay its foundation in a sacrifice of part for the 
Bake of the rest, but here was no sacrifice of any part 
oy the master, but only of his time and patience, and 
the damage incurred was by the violence of the 
wind and weather. That this was not like the 
case recently before the court (P lum m er v. W ild - 
na n ), where the master was compelled to cut 
away his rigging in order to preserve the ship, 
and afterwards put into port to repair that which 
he sacrificed.” In  H alle tt v. W igram  (9 C.B. Rep. 
580) Cresswell, J., says: “ Damage done to the 
ship by stormy and tempestuous weather never 
yet has been held to be the subject of general 
average. The pleas adopt the description of the 
damage in the declaration. They then go on 
to say that, in consequence of such damage, 
it became expedient and necessary for the 
vessel to put back to Adelaide. Could it bo 
said at that time that there was an average 
loss ? The only instance where this has been sup
posed to be so, prior to the case of Plum m er v. 
W ildm an (ubi sup.) is in the passage in Beawes’s 
Lex Mercatoria (p. 245) cited by Buller, J., in 
Do Kosta v. Neumham  (2 Term Rep. 407) where it 
is said that ‘ The charges of unlading a ship, to 
get her into a river or port, ought not to be 
brought into general average, but when occasioned 
i>y an indispensable necessity to prevent the loss 
of ship and cargo; as, when a ship is forced by a 
storm to enter a port to repair the damage she has 
suffered, if she cannot continue her voyage with
out an apparent risk of being lost; in which case 
the wages and victuals of the crews are brought 
into an average from the day it was resolved to 
seek a port to refit the vessel, to the day of her 
departure from it, with all the charges of unlading 
and relading, anchorage, pilotage, and every other 
due and expense occasioned by this necessity.’ 
But there was no authority in the English law, 
that I  am aware of, until the case of Plummer v. 
W ildm an, which undoubtedly does go to that 
extent. But Lord Ellenborough was in the next 
case that occurred anxious to protect himself from 
Being thought to have intended to lay down the 
principle so largely; he qualifies and explains that 
case in Power v. Whitmore (ubi sup.) where he 
states the rule exactly according to what has 
always been, and still is, understood to be the law 
as to general average. And Lord Tenterden never 
meant to lay down the law larger than that. He 
refers, in Abbott, 8th edit., p. 475, to the Rhodian 
law. ‘ The rule of the Rhodian law, he says, ‘ is this:
■ • • . Prom the rule thus established by the 
Rhodians, various corollaries have been deduced. 
• • • Thus, if it  be necessary to unlade the 
Roods, in order to repair the damage done to a 
ship by tempest, or by collision with another 
Vessel, so as to enable her to prosecute and 
complete her voyage, it has been held that the 
expense of unlading, warehousing, and reship- 
Pmg the goods should be sustained by general 
contribution, because all persons are interested 
m the execution of the measures necessary to 

completion of the voyage.’ For this he 
refers—and evidently with an expression of doubt 

to Plum m er v. W ildman, which, as before

observed, was afterwards explained by Lord 
Ellenborough himself.” A  dictum of Lord 
Campbell, C.J. in H a ll v. Janson (4 E. &  B. 500) 
will be relied on on the other side. Lord Camp
bell says, “ Now, the expenses necessarily 
incurred in unloading and reloading the cargo 
for the purpose of repairing the ship that she 
may be made capable of proceeding on the voyage, 
have been held to give a claim to general average 
contribution, for the acts which occasion these 
expenses become necessary from perils insured 
against; and they are deliberately done for the 
joint benefit of those who are interested in the 
ship, the cargo, and the freight.” But the case 
with which he was dealing there was a question 
of particular loss, and, from what is conceded on 
the other side, that is a wrong dictum. The cases 
of Job v. Langton (6 E. & B, 779) and Walthew v. 
M avro jan i (L . Rep. 5 Ex. 166; 22 L. T. Rep. N.S. 
310; 3 Mar. Law Cas. O.S. 382) are in the appel
lants’ favour. There the court points out that if 
the re-loading of the goods is necessary to their 
safety, as in the case of the stranding of a ship 
with a perishable cargo on a desert island in a 
distant region of the globe, the costs so incurred 
would then be general average, but not otherwise. 
He also cited

The Copenhagen, 1 Chris. Rob. 289;
Stewart and others v. The West India and Pacific 

Steamship Company, 2 Asp. Mar. Law Cas. 32 ; 
L . Rep. 8 Q. B. 88, 362; 27 T . L . Rep. N. S. 820 ; 
9ift T, T N. 8. 742.

Cohen, Q.C. (J. C. Mathew with him) for the 
respondents.—If  part of the apparel of the ship 
is sacrificed, and it becomes necessary to put into 
port and warehouse the cargo, all the expenses of 
repairs, unloading, warehousing, &c., are general 
average expenses, but wages are not. A ll foreign 
laws and usages are in the plaintiffs’ favour. 
Power v. Whitmore (4 M. &  S. 141) and Plummer 
y. W ildm an  (3 M. & S. 482) are decisions 
favourable to the plaintiffs, and M oran  v. Jones 
(7 E. &  B. 523; 29 L. T. Rep. O. S. 86) does 
not affect the present contention. He also cited

Abbott on Shipping, 3rd edit. pp. 335, 356 ; 8th 
edit., p. 478;

Am ould on Marine Insnranoe, 2nd edit., pp. 906,927 ;
Lowndes on General Average, p. 267;
Hallett v. Wigram,9C. B. 580 ; 15 L. T . Rep. O. S. 

137;
Wilson v. Bank of Victoria, L . Rep. 2 Q. B. 203 ; 2 

Mar. Law Caa. O. S. 449;
Job v. Langton, 6 E. & B. 779 ; 27 L. T . Rep. O. S. 
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Walthew v . Mavrojani, L . Rep. 5 Eq. 116; 22 L . T. 

Rep. N. S. 310; 3 Mar. Law Cas. O. S. 382 ;
Johnson v. Chapman 19 C. B. Rep. N . S. 563 ;
Stewart v. Pacific Steamship Company, 2 Asp. Mar. 

Law Cas. 32; L . Rep. 8 Q. B. 362 ;
Achardv. Ring, 2 Asp. Mar Law Cas 442 ; 31 L. T . 

Rep. N . S. 647.
B u tt, Q.C. in reply.—Where the law is at least 

doubtful, and where the practice for seventy 
years has been unimpeached by any positive 
decision, the courts will uphold the practice. 
Johnson v. Chapman (ubi sup.), cited by the other 
side, does not support the proposition that the 
courts have not been in the habit of regarding the 
practice. Lowndes on General Average is cited 
on the other side to show that the practice is 
different to that of other nations, and therefore 
unreasonable. But it is admitted that one-hall of 
the English practice, though differing from the 
practice of other nations, is in accordance with
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English law. I t  would produce confusion, there
fore, rather than uniformity to alter the other 
half so as to make it in accord with the practice of 
other nations. The other side rely upon the case 
of P lum m er v. W ild m a n  (u h i sup.) and a passage 
in Abbott on Shipping. [B ramwell, L.J.—And 
the reason of the thing p P lum m er v. W ild m a n  
is no authority. Lord Ellenborough himself says 
that it was wrong, and Lord Tenterden speaks of 
it “ evidently with doubt ” (9 0. B. 580, p. 609). 
I t  is submitted that the court will not disturb a 
course.of business uniformly acquiesced in for 
seventy years.

C ur. adv. v u lt.
M arch  24.—The judgment of the Court was 

delivered by
T hesiger, L.J.—The question raised by this 

appeal is, whether in the case of a vessel going 
into port in consequence of any injury which 
is itself the subject of general average, the 
expenses of warehousing and reloading goods 
necessarily unloaded for the purpose of repairing 
the injury, and expenses incurred for pilotage, and 
other charges on the vessel leaving the port, are 
the subject of general average also.

The matter came before the court below in the 
form of a special case, and upon it the court decided 
in favour of the plaintiffs, who assert that the 
expenses in question are the subject of general 
average. The special case states a long-continued 
practice of British average adjusters in adjusting 
losses in cases where ships have put into port to 
refit, whether such putting into port has been occa
sioned by a general average sacrifice or a particular 
average loss, to treat the expense of discharging 
the cargo as a general average, and the expense of 
warehousing it as particular average on the 
cargo, and the expense of the reshipment of the 
cargo, pilotage, port charges, and other expenses 
incurred to enable the ship to proceed on her 
voyage, as particular average upon the freight. I t  
was not, however, and could not reasonably be 
contended for the defendants that the practice 
could be put so high as a custom impliedly incor
porated in the contract between the parties, and 
during the course of the argument we intimated 
our opinion, founded on the language of the 
special case with regard to this practice, and 
especially the language of the fifth paragraph, that 
the question between the parties must be decided 
in accordance with legal principles and authority 
which the practice of the average adjusters pro
fesses to follow. The law governing the case is 
admittedly English law, for the expenses in 
dispute arose upon a voyage, the proper and actual 
termination of which was an English port. As a 
matter of principle, we are clearly of opinion that 
the judgment of the majority below in favour of 
the plaintiffs was right. The principle which 
underlies the whole doctrine of general average 
contribution is that the loss immediate and conse
quential caused by a sacrifice for the benefit of 
cargo, ship, and freight, should be borne by all. 
This principle is in the abstract conceded by 
counsel for the defendants, and its application to 
the present case is admitted to the extent of 
allowing the expenses of unloading the goods for 
the purpose of doing the necessary repairs to the 
vessel to enable it to proceed on its voyage, to be 
the subject of general average contribution ; but 
they attempt to distinguish such expenses from

those of warehousing and reloading the cargo, 
and of outward port and pilotage charges by the 
suggestion that the common danger to the whole 
adventure is at an end when the goods are un
loaded ; and that general average ceases at the 
point of time when the common danger is at an 
end. The proposition is, as will appear later, 
sound when applied to cases in which a ship is 
damaged by the perils of the sea, and before any 
voluntary sacrifice, such as putting into an inter
mediate port, is made, the goods are unshipped, 
and in safety; but its application to a case like 
the present is not admissible. A  vessel which has 
put into port to repair an injury, occasioned by a 
general average sacrifice, may be, and generally 
is, when in port in perfect safety ; and if by the 
expression “ common danger ” be meant danger 
of actual injury to vessel and cargo, there is no 
more danger to the goods when on board the 
vessel being in port than when stowed in a 
warehouse on shore; and, indeed, in many 
cases only a portion of the goods is removed from 
the vessel in order to do the repairs to her, while 
the remainder of the goods is left on board. If, 
on the other hand, by “ common danger” be 
meant the danger of the vessel with her cargo 
being prevented from prosecuting her voyage, 
then there is no more reason why the expenses of 
warehousing and reloading, and the expenses 
incurred for pilotage and other charges paid in 
respect of the vessel leaving port and proceeding 
on her voyage, should not constitute general 
average, than there is reason for saying that 
unloaded and warehoused goods should not con
tribute, as it is clear in a case of a voluntary sacri
fice that they must, to the expenses of the 
necessary repairs to the vessel. Both classes of 
expenses are extraordinary expenses consequent 
upon the voluntary sacrifice, and necessary for the 
due prosecution of her voyage by the vessel with 
her cargo. Neither class can, as a general pro
position, be said to be incurred exclusively for the 
benefit of either vessel or cargo. In  some cases 
it might be for the interest of a shipowner to ter
minate the voyage at the port where his vessel 
puts in to repair a disaster, while it might be all 
important for the goods owner to have his goods 
carried on by the same vessel. In  other cases the 
position of the parties in this respect might be 
reversed; but, however this may be, the going 
into port, the unloading, warehousing, and re
loading of the cargo, and the coming out of port, 
are, at all events, parts of one act or operation, 
contemplated, resolved upon, and carried through, 
for the common safety and benefit, and properly 
regarded to be continuous. The shipowner is at 
least entitled to reship the goods and prosecute 
his voyage with them; and the expenses necessary 
for that purpose being ex hypothesi consequent 
upon a damage voluntarily incurred for the 
general advantage should legitimately be the 
subject of general average contribution, or, to use 
the language of Lord Tenterden in his work on 
shipping: “ I f  the damage to be repaired be in 
itself an object of contribution, it seems reason
able thatallexpensesnecessary, although collateral 
to thb reparation, should also be objects of con
tribution ; the accessory should follow the nature 
of its principal.” But it is said for the defendants 
that if  this he so, and the principle be carried out 
to its logical consequences, expenses incurred for 
wages of crew and provisions should equally form
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the subject of general average, and that, inasmuch 
as it is, as they suggest, undeniable that they do 
not, the principle itself must either be faulty, or 
at least not recognised in English law. As a 
matter of fact, it is extremely doubtful whether 
the expenses for wages of crew or provisions in a 
port of refuge have ever been disallowed by our 
courts, as constituting a claim for general average, 
in a case where the ship has put into the port to 
repair damage itself belonging to general average ; 
but even if the assertion were correct, the con
clusion drawn would by no means follow.

That the principle in question is not faulty we 
have endeavoured to show in the observations 
already made, and the view we have taken upon the 
point is strongly confirmed by the fact that it is 
recognised and carried to its so-called logical con
sequences as regards the wages of crew and 
provisions in all other countries than opr own.

That the principle is not recognised in English 
law is not proved by showing that expenses incurred 
for wages of crew and provisions have been under 
certain circumstances disallowed as the subject of 
general average unless it be shown, which it has 
not been to us, at the same time that they have 
been disallowed upon grounds that negative the 
Principle, and it is disproved if it be found that, 
notwithstanding such disallowance, the expenses in 
question in this case have been allowed. All that 
in such a case can be said is, that either the courts 
have made a mistake in limiting the application 
of the principle, or that its limitation is due to 
some real or supposed rule of public policy.

If, then, the question before us stood only upon 
principle, we should have no hesitation in deciding 
it according to the principle we have stated, and 
it at least may fairly be asked what other principle, 
if it be not correct, is to ba substituted in its 
place. But the authorities remain to be con
sidered ; and it is more necessary that they 
should be examined with attention, seeing that 
the practice of average adjusters professes to 
follow them. , .

In  P lu m m er v. W ildm an  (3 M. & S. 482), a ship 
put back into port to repair damage partly caused 
by a collision with another ship, and partly 
by a cutting away of part of the rigging of 
the bowsprit, to which the master was com
pelled, in consequence of a previous injury due 
to the collision, and which it was contended tor 
the shipowner was a general average cause, ine  
cargo was necessarily relanded and warehoused in 
order that such temporary repairs might bo done as 
would enable the ship to prosecute her voyage; 
and such repairs having been done, and a portion 
of the cargo sold to defray expenses, the remainder 
of the cargo was reloaded, and the ship proceeded 
to her port of destination. Among other expenses 
claimed as general average were the expenses of 
repair necessary to enable the ship to prosecute 
her voyage, the expenses of unloading and reload
ing the cargo, the master’s expenses, at five dollars 
Per diem, during the unloading, repairing, and 
reloading, and expenses for crimpage to replace 
deserters during the repairs. The question for the 
court was whether the case was one of general 
average, and if so to what extent. I t  is a little 
difficult to gather from the judgments in the case 
what was the exact view of the different members 
of the court who delivered judgment as to the 
separate heads of claim. Lord Ellenborough 
appears to have decided that only the captain’s

expenses in port and crimpage were to be dis
allowed. Le Blanc, J. said that the unloading 
might be genera! average if it were necessary m 
order to repair the ship, but leaves it m doubt 
whether the expenses of reloading would or not 
follow. Bayley, J. deals only with the question 
how much of the repairs should be allowed as 
general average, which was the principal question 
as regards items. Lord Ellenborough, however, 
laid down that if the return to port was necessary 
for the general safety of the whole concern, 
it seemed that the expenses unavoidably in
curred by such necessity might be considered 
as the subject of general average ; and that it was
not so much a question whether the firs, cause ot
the damage was owing to this or that accident, to 
the violence of the elements or the collision of 
another ship, as whether the effect produced was 
such as to incapacitate the ship without endanger
ing the whole concern from further prosecuting 
her voyage, unless she returned to port and
removed the impediment. . , . ,

But in ■ the same year as that vai which 
P lu m m er v. W ild m a n  (3 M. & S. 482) was 
decided, the case of Power v. W hitm ore  (4
M. & S. 141) came before the same court. In  
that case the cause of damage was a peril of the 
sea, and the ship having in consequence ot it been 
compelled to go into port for the safety ot ship 
and cargo, a claim to have the wages and provi
sions of the crew during the stay in port, and the 
expenses of repair treated as general average was 
made. The claim was however, disallowed, and 
Lord Ellenborough, in delivering the judgment of 
the court, took occasion to qualify the proposition 
laid down in P lu m m er v. W ildm an  (u h i sup.), and 
to explain and justify the decision in that case 
upon the ground that there the master was com
pelled to cut away his rigging in order to preserve 
the ship, and afterwards put into port to repair 
that which he sacrificed. The judgment then in 
Power v. W hitm ore  (ub i sup.) must be taken 
to recognise that there is, in reference to a 
port of refuge expenses claimed as general 
average, a distinction between a case of a 
vessel putting into a port for repair in consequence 
of a voluntary sacrifice, and a casé of a vessel 
so putting into port in consequence of an ordinary 
peril of the seas, although in both cases the 
putting into port itself may equally g've rise 
to a claim for general average contribution. 
In  H a lle tt v. W ig ra m  (9 0. B. 580, p. 607), 
Cress well, J. in speaking of Pow er v. W hitm ore  
(uh i sup.), said that Lord Ellenborough had there 
stated the rule according to what had always 
been and still was understood to be the law as to 
general average. Wilde, C.J. (9 0. B. at p. 
603) in the same case quoted the following 
passage from Abbott on Shipping, 8ch edit. p. 
478 : “ Thus if it be necessary to unlade the 
goods in order to repair the damage done to a ship 
by tempest or by collision with another vessel, 
so as to enable her to complete and prosecute her 
voyage, it has been held that the expenses of un
loading, warehousing, and reshipping the goods, 
should be sustained by general contribution, be
cause all persons are interested in the execution 
of the measures necessary to the completion of 
the voyage,” and added that the reason there 
assigned might be applicable to the case the 
author has in his mind, P lu m m er v. W ild m a n  
u h i sup.), but that as a general proposition it
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was too large. The Chief Justice then points ' 
out that the decision in P lum m er v. W ildm an  
had been explained in Pow er v. W hitm ore  upon 
the ground that the expenses were consequent 
upon a voluntary sacrifice, and then quotes, 
apparently with approval, the following passage 
from Abbott 8th edit. p. 497 : “ I t  seems to 
result from these decisions that if a vessel goes 
into port in consequence of an injury which is 
itself the subject of general average, such repairs 
as are absolutely neoessary to enable her to 
prosecute her voyage, and the necessary expenses 
ol port charges, wages, and provisions during 
the stay, are to be considered as general average, 
but if the damage was incurred by the mere’ 
violence of the wind or weather, without sacrifice 
on the part of the owners for the benefit of all 
concerned, it falls, with the expenses consequent 
upon it, within the contract of the shipowner, 

to keep his vessel tight, staunch and strong, 
during the voyage for which she is hired.” The 
actual decision in H a lle tt v. W ig ram  (u b i sup.)wa,s, 
that a claim to general average does not arise 
where a part of the cargo is sold to raise money at 
a port to which a ship has put back for the repair 
of damage incurred by ordinary perils of the sea. 
that case was decided in 1850, Power v. W hitm ore  
in 181o, and we have therefore the law as laid 
down by the courts for a considerable portion of 
the period over which the practice of average 
adjusters stated in the special case extends, 
running counter to that practice by recognising, 
as regards port of refuge expenses, a distinction 
between cases where a ship puts into a port of 
distress for repair of damage caused by a volun
tary sacrifice, and cases where it so puts in for 
repair of damage caused by perils of the sea ; and 
admitting in the former case, as a matter of 
principle, if not of express decision, expenses such 
as those in question in this case to bo the subject 
of general average contribution.

This distinction in principle is to be found 
asserted by Benecke, who was a member of Lloyd’s, 
m his valuable work on the Principles of Indemnitv 
m Marine Insurance, published in 1824. A t page 
191, he says: “ If , setting aside all laws and 
received opinions, the case is examined merely 
according to the fundamental maxims which regu
late general and particular average, it will in 
the first instance appear evident that not only 
all the port charges, such as pilotage, harbour 
dues, lighterage, &c., but also all the charges of 
unloading and reloading, repairs, and crew’s wages 
will be general average if the ship put into port 
for the mere purpose of repairing a damage 
voluntarily incurred for the general advantage. 
For all these expenses, being the necessary conse
quences of a measure taken for the general 
benefit, belong to general average.” And then, 
turning to the case where the port is entered in 
oonsequence of a particular damage sustained, 
by which the vessel is rendered unfit to prosecute 
her voyage, as where masts, sails, or other 
requisite apparel are lost in a storm, or a vessel 
has sprung a dangerous leak, he adds, “ all the 
expenses of entering the port are a subject of 
general average, being the consequence of a 
measure voluntarily taken for the preservation of 
the whole. But as soon as the object of putting 
the vessel and her cargo in Bafety is accomplished, 
the cause for general contribution ceases, for 
whatever is subsequently done is not a sacrifice

for the benefit of the whole or for averting an 
imminent danger, but it is the mere necessary 
consequence of a casual misfortune.” Benecke 
then claims the allowance even of wages of crew 
and provisions where the putting into port is the 
consequence of a damage belonging to general 
average. On the other hand, he contends for the 
disallowance even of the expenses of unloading 
cargo where it is the consequence of a damage 
belonging to particular average. In  Stevens on 
Average and Bailey on Average the dis
tinction referred to is not adopted, except 
as regards the repairs of the ship; but both 
writers assert as a matter of principle, that 
where a ship necessarily puts into port to 
repair damage, whether the original cause of 
damage be a voluntary sacrifice or an ordinary 
peril of the sea, the expenses of warehousing and 
reloading as well as those of unloading the cargo 
and the outward as well as the inward port 
charges, should be the subject of general average 
contribution: (see Stevens, p. 22 and Bailey, 
p. 119). They look not to the more remote 
damage which undoubtedly was a particular aver
age loss, but to the proximate act of putting into 
port for the Bafety of ship and cargo which would 
belong to general average, and in answer to the 
argument that their views if logically carried out 
would lead to the allowance as general average of 
the cost of the repair of the ship (Bailey at p. 119), 
replies that the damage which necessitated that 
repair being caused by a peril of the sea, the 
repair should be treated as particular average, but 
that the ship does not put into the port of refuge 
because she wants repairs, but because the voyage 
cannot be continued until she is repaired, or a 
total loss of ship and cargo will follow if she 
does not go into port. He adds at p. 120: The 
immediate cause of putting into the port of 
refuge is the impossibility of completing the voy
age in her then state or the expected total loss of 
ship and cargo ; the damage which the ship has 
sustained is the remote cause only, for under 
other circumstances the crew are not justified 
in putting into port, although the vessel may 
have sustained damage which it will be neces
sary to repair.” The views thus expressed 
are substantially those which are recognised 
in American law and practice, and they are 
carried out to the length of including the expense 
of wages of crew and provisions at the port of 
refuge in the amount to be contributed for in 
general average, in all cases where a vessel puts 
into port for the common safety, whether owing 
to an injury from a peril of the sea or a voluntary 
sacrifice: (see Phillips on Insurance, 3rd edit., 
s. 1322, ti, 8.) To return to the text writers 
of this country, Mr. Arnould, in his work on 
Marine Insurance, 3rd edit., vol. 2, p. 789, after 
disoussing the principles relating to general 
average, says : “ Prom these principles it follows 
that where a ship has either cut away her masts or 
rigging, or has been so damaged by a storm that 
it is necessary for the safety both of ship and 
cargo to put into a port of distress for repairs, all 
the expenses inseparably connected with the act 
of first putting into, and afterwards clearing out 
of, such a port of distress, give the shipowner a 
claim to a general average contribution, and this 
upon the plain ground that these expenses are 
a necessary consequence of an extraordinary 
measure taken for the general preservation.”
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Neither of the already cited cases of Power v. 
W hitm ore  and H a lle tt v. W ig ram  is a direct 
authority against the proposition just quoted, 
except so far as the disallowance of the ex
penses for wages of crew and provisions in 
the former case can be said to be such; for, as 
pointed out, the main subject of contention 
in those cases was the claim for expenses of 
repair made, notwithstanding that such repair 
was in each case rendered necessary in con
sequence of injury caused by ordinary perils 
of the sea, and neither the expenses of un
loading, warehousing, or reloading cargo, nor 
port or pilotage charges, came in question. 
The case of H a l l  v. Janson (4 E. & B. 24 L. J.
2 B. 97), decided in 1855, is, on the contrary, 
direct authority in favour of the proposition 
that the expense of re-loading as well as of un
loading cargo constitutes a claim to general 
average contribution, even though the original 
cause of putting into port was a particular 
average loss. There, in an action upon a policy 
° f  marine insurance, a count of the declaration 
states that the ship had been damaged by stormy 
weather and forced to go into port for repair, in 
order to enable her to prosecute her adventure 
and proceed on her voyage, and had there incurred 
expenses in te r  a l ia  in and about unloading and 
reloading cargo which was necessarily unloaded 
for the repair of the ship. This count was upon 
demurrer held good as showing the accruing of a 
general average loss; and Lord Campbell, C.J., in 
delivering the considered judgment of the Court 
of Queen’s Bench upon the point, said : “ Now, 
the expenses necessarily incurred in unloading 
and reloading the cargo for the purpose of 
repairing the shiD that she may be capable or 
proceeding on the voyage have been held to give 
a claim to general average contribution ; for the 
acts which occasioned these expenses become 
necessary from perils insured against, and they 
are deliberately done for the joint benefit of those 
who are interested in the ship, the cargo, and the 
freight.” And after citing The Copenhagen (1 C. 
Rob. 289), P lu m m er v. W ildm an  and Stevens 
on Average, as authorities in support of the 
proposition, he added: “ This doctrine is quite 
consistent with what is laid down in P ow er v. 
W hitm ore  and the other cases relied upon by 
Mr. Wilde.” I t  is not necessary for ns to 
decide in the present case whether H a l l  x. 
Janson was rightly decided, and whether the 
expenses in dispute in the present case would 
Properly belong to general average, if the original 
cause of damage to the ship had only been a 
cause belonging to particular average. If , how
ever, the Court of Queen’s Bench, in the judg- 
ment just quoted, and the several text writers, 
other than Benecke, from whom we have quoted, 
are right in the propositions affirmed by them, 
and the expenses would in such a case belong 
to general average, it follows a  fo r t io r i  that they 
would so belong when, as is the fact here, the 
original cause was a voluntary sacrifice, while, on 
the other band, even if the proposition laid 
down in H a l l  v. Janson, and supported by the 
text writers referred to were too wide, there would 
still be left a consensus of opinion to the effect 
that in such a case as the present at least the 
expenses in question must be treated as con
stituting a claim to general average contribu
tion. In  either case the practice of the 
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average adjusters as stated in the special 
case would be erroneous, and it is to be 
gathered from a recent edition of a modern 
work on the law of general average, by Mr. Lown
des himself, also an average adjuster of experience 
(3rd edit. 107), that as regards port of refuge 
expenses, where the bearing up into port is neces
sitated by a sacrifice, the principle that they 
should be treated as general average is apart from 
his own practice, which gave rise to the present 
action, at least beginning to be recognised in the 
practice of adjusters and underwriters. The two 
cases of Job v. L a n g to n (7 E. &  B. 779), and 
W althew  v. M a v ro ja m  (L. Kep. 5 Lx. n o ,
2 Mar. Law Cas. O.S. 382), do not really touch 
the point. In  each of these cases a vessel 
having been accidentally stranded, so that the 
damage thereby caused was only a particular 
average loss was got off and taken into port for 
repair at considerable expense after the cargo had 
been unshipped, lauded, and warehoused in safety. 
I t  was attempted unsuccessfully to make the cargo 
contribute to such expense as general average. 
There can be no doubt as to the correctness of the 
decisions in those cases, for the whole basis of any 
general average claim was gone as soon as the 
cargo was unshipped. The vessel was got off and 
put into port for repair, not to avert a loss to the 
whole adventure, but to repair the parti
cular average damage. Lord Campbell, C.J. 
delivered the judgment of the court in Job 
v. Langton , and in the course of his judgment 
said, “ That the stranding was fortuitous, arising 
directly from perils of the sea, and that the 
expenses must therefore, in order to constitute 
general average, be brought within the category 
of extraordinary expenses incurred for the joint 
benefit of ship and cargo." And it is obvious, 
from the whole judgement, that Lord Campbell 
not only did not consider that his observations 
would be applicable to the case of a voluntary 
sacrifice, but also did not consider that there was 
any conflict between his then decision and his 
former judgment in H a l l  v. Janson. There is 
nothing in the judgment in W althew  v. M an- 
ro ja n i which alters the case. The result of this 
review of the authorities is to confirm the 
opinion which, apart from authority, we entertain 
and have already expressed upon the question 
submitted to us. The practice then of the 
average adjusters, as stated in the special case, 
appears to us to be neither founded on true prin
ciples nor to be in accordance with the views of 
the text writers, and, so far as there is case autho
rity upon the matter, it appears to us to be 
opposed to legal decision. I t  is a practice too, 
which has not been, as the practice in S tew art 
v. West In d ia  and P ac ific  Steamship Com pany  
(2 Asp. Mar. Law Cas. 32; L . Sep. 8 Q. B. 88) 
was, made a part of the contract between the 
parties, and therefore constitutes no impediment 
to our giving effect to the objections to its 
validity; and, in deciding as we do that the judg
ment of the majority of the court below was right 
and should be affirmed, it is satisfactory to us to 
know that the law as laid down in the judgment of 
the court below and of this court is placed upon 
a footing which more nearly assimilates it, in 
matters in which assimilation is desirable, to the 
law obtaining in other mercantile and maritime 
communities.

A ppea l dismissed w ith  costs.
U
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APPEAL PROM THE COMMON PLEAS DIVISION.

Ship—Charter-party—Bale of cargo by master— 
■n j- Agency.
Defendants offered p la in t if fs  “  room  ” in  a  certa in  

sh ip  f o r  ce rta in  cargo f o r  O allao on ce rta in  terms, 
in e  next day defendants chartered the vessel fo r 
a voyage to O allao. J

The cha rte r-pa rty  p rov ided  th a t the ship should  
receive on board a t such berth as the charterers

appoin t such goods as m igh t be requ ired  : 
tha t the whole sh ip should be a t the d isposal o f 
the charterers f o r  the conveyance o f  goods ■ tha t 
the master and  owners should give the same 
attention to the cargo, and  in  every respect re - 
m a in  responsible to a l l  whom  i t  m igh t concern, 
as i f  the ship were loaded in  her berth by and  
f o r  the owners independently o f  the ch a rte r;  tha t 
the m aster should s ign  b ills  o f  la d in g  as the 
charterers m ig h t re q u ire ;  th a t the sh ip  should be 
addressed to the charterers’ nominees a t C a llao  
an d  should proceed th ith e r and  de liver cargo ■ 
and  th a t the charterers’ l ia b i l i t y ,  except f o r  fre iq h t 
should cease on the vessel being loaded. ’

On the fo llo w in g  day i t  was agreed between defen- 
dants, ‘ ac ting  f o r  ow ne rs”  o f  the sh ip , and  
p la in t if fs ,  th a t defendants should receive on board  
a cargo m  accordance w ith  th e ir  f i r s t  offer.

The cargo was shipped, b ills  o f  la d in g  were signed, 
and  the sh ip  sailed fo r Oallao, but was d riven  by 
stress o f  weather in to  M onte Video, where the 
master im p ro p e rly  sold the cargo.

I n  an  action f o r  conversion o f  the cargo,
H e ld  (a ffirm ing  the judg m e n t o f  D enm an, J .), tha t 

defendants had not contracted w ith  p la in t if fs  fo r  
the carriage o f  the goods, no r were they placed in  
t/ie pos ition  o f  shipowners, so as to be responsible 
f o r  the act o f  the master, an d  therefore they were 
no t liable.

T h e  plaintiffs w ere  contractors carrying on busi
ness under the name of Thomas Brassoy and Co 
and the defendants, Anderson and Co., were 
charterers of the vessel F . K .  Dum as.

The action was brought to recover damages for 
the alleged wrongful conversion of certain stone 
and cement belonging to the plaintiffs, which had 
been shipped on board the F . K . Dum as.

I he plaintiffs, through their brokers, having 
entered into negotiations with the defendants 
Moss and Mitchell, who were ship brokers in 
London, on the 24th June 1872, Moss and Mitchell 
W]™e *° plaintiffs’ brokers, as follows :

We now bo r̂ to offer you room in the ship F. K. Dumas 
hence to Callao, for 750 tons of cement at 30s. per ton 

2o0 tons of stone at 30s. and 5 per cent 
the la tte r not to exoeed two tons in each block, the shin 
to receive cargo on or about the 25th July, and to sail on 
or about the 25th Aug. next.

On the 25th June 1872, the defendants Ander
son and Co., entered into a charter-party by which 
it was agreed between the master on the part of 
owners of the good ship F . K . Dum as, and the

defendants, that the ship should perform a voyage 
from London to Oallao; that she should be main- 
tamed in her class by the owners while under the 
charter; that she should receive on board at such 
loading berth as the charterers might appoint all 
such lawful goods as might be required; that the 
whole ship should be at the disposal of the char
terers for the conveyance of goods, except the 
space necessary for the crew and stores; that the 
master and owners should give the same attention 
to the cargo, and in every respect be and remain 
responsible to all whom it might concern as if 
the ship were loaded in her berth by and for the 
owners independently of the charter; that the 
master was to sign bills of lading at any rate 
of freight the charterers might require, without 
prejudice to the charter-party; that the ship should 
be addressed to the charterer’s nominees at the 
port of discharge; that the ship, being loaded, 
should proceed to Callao and deliver the cargo 
agreeably to bills of lading in the usual and cus
tomary manner, the act of God, &c., excepted; the 
total freight to be paid for the use and hire of the 
ship was agreed at the sum of 25001., to be paid as 
follows, against captain’s order, viz., by charterers’ 
acceptance payable at ninety days from the ship’s 
final sailing from Gravesend, or in cash at 5 per 
cent, discount, at captain’s option; but the owners 
were to accept in satisfaction of freight all bills 
of lading bearing freight payable abroad not ex
ceeding one-third of the amount of charter ; and 
the charterers’ responsibility,except forthefreight, 
was to cease on the vessel being loaded.

On the 26th June 1872 the following agreement 
was made:

I f  is th is day m utually agreod between Moss and 
M itchell, acting fo r owners of the F. K. Dumas, and 
Ihomas Brassoy and Co. (the plaintiffs) that the former 
shall receive on board in  the London Books 1000 tons of 
cement in  casks “ d stone in  blocks (tho la tte r lim ited to 
250 tons, and no piece to exceed two tons weight) a t the 
rate of 30s. per tons of 20owt., w ith  5 per cent, primage 
thereon fre ight from London to Callao, the ship to re
ceive the cement on the 25th July, and to sail on the 
25th Aug. The barges as they come alongside shall bo 
immediately discharged, say w ith in  the usual eevonty. 
two hours, or Moss and M itche ll undertake to pay de
murrage on barges; the cargo to be received at Callao as 
customary, freight to  be paid as follows : say, ono-lialf 
on signing hills o f lading less two months discount a t 
5 per cent, per annum, and the remainder on final dis
charge at Oallao ; Brassey and Co. to  have the option of 
shipping two boats not exceeding two tons each. Penalty 
for non-performance of th is  agreement 15001.

The acts of Moss and Mitchell, it was admitted, 
were binding upon the defendants Anderson and 
Co.

About 1000 tons of stone and cement were 
shipped, and the vessel sailed ; before sailing the 
master signed bills of lading for the cement and 
stone “ to be delivered at Oallao unto ” the plain
tiffs’ “ order or their assigns on paying freight for 
the goods 7861. 17s. 4d.” The sum of 7801. 6s. Id. 
(the half freight, minus the discount of 5 per cent, 
for the two months) was paid by the plaintiffs to 
the defendants before the ship sailed, leaving the 
residue, which was the sum mentioned in the bill 
of lading, to be paid at Callao. The vessel met 
with bad weather, and was compelled to put into 
Monte Video, where she was surveyed and con
demned. A portion of the cargo was sent on to 
Oallao in other vessels, but the master, without 
communicating with the plaintiffs, sold the plain
tiffs’ cement and stone. A t the trial, before
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Denman, J., the jury found that the master was 
Dot justified in selling, and assessed the value of 
the goods at the time of sale at 1445L The case 
was argued on further consideration before 
Denman, J., who gave judgment for the defen
dants on the ground that they were not respon
sible for the act of the master in selling.

Prom this judgment (which is reported ante, 
P- 163; 41 L. T. Rep. N . S. 227) the plaintiffs now 
appealed.

W atlc in  W illia m s , Q.C., A. L .  S m ith  and H o llam s  
for the plaintiffs.

B u tt, Q.C., Cohen, Q.C., and J . C. M athew  for 
the defendants.

The arguments are sufficiently noticed in the 
judgments.

Beamwell, L.J.—I  am of opinion that this 
judgment ought to be affirmed. In  the first place 
the document dated the 26th June 1872 is on the 
face of it an agreement made by Moss and M it
chell, “ acting for the owners of the F . K . Dum as. 
There are cases in which it has been held that a 
signature as agent, where the person signing 
signs professedly “ as agent,” does not conclu
sively exclude personal liability; but I  am of 
opinion that those cases are not applicable to the 
present. Here the persons signing are ship 
brokers, and ship brokers do not usually act for 
themselves. Therefore it becomes manifest on the 
face of the document, in such a case as this, where 
it was kuown that Moss and Mitchell were ship 
brokers, that on this agreement Moss and Mitchell 
Were not acting for themselves, but were opting 
for the owners of the vessel. I  know that the 
agreement contains this clause, “ The barges as 
they come alongside shall be immediately dis
charged, say within the usual seventy-two hours, 
°r Moss and Mitchell undertake to pay demur
rage on barges; ” but I  think that means that Moss 
and Mitchell acting as agents so undertake. Lhen 
if they were acting without authority the only 
action which could be maintained against them 
would be one for professing to have an authority 
Which they did not possess, for an agent who has 
no authority to contract cannot be sued as prin
cipal. I t  seems to me that the document, on the 
face of it, purports not to bind the defendants as 
principals, but to bind the ship.

Then it is said that the defendants were acting 
for the ship and the shipowners, and that an action 
could be maintained against them if it turned out 
that they had some interest which might have 
enabled them to enter into a contract to carry; 
but it seems to me impossible, on the face of this 
agreement, to hold that the defendants in any 
sense undertook that they would carry.

Supposing, however, that difficulty were got 
over by the plaintiffs, the defendants would still 
be entitled to say, “ What have we under
taken that we have failed to perform ? 1 he
agreement states that it is “ agreed between 
Moss and Mitchell, acting for owners of the 
B • AT. D um as  and Thomas Brassey and Co. (the 
Plaintiffs), that the former shall receive on 
board in the London Docks 1000 tons of cement, 
Wc.; they have done so. Then, after providing for 
the dates of loading and sailing, it contains the 
stipulation which I  have already read as to the 
barges. I f  M osb and Mitchell had no authority to 
enter into that stipulation, possibly the plaintiffs 
Might have said, “ You had no authority to bind

your principals to all the terms of the agreement, 
and therefore we will have nothing to do with it 
and might have brought an action against Moss 
and Mitchell for misrepresentation as to their 
authority; but I  am inclined to think that they 
had authority, as ship brokers, to agree to that 
stipulation, and moreover no difficulty has arisen 
in'consequence of that clause. The agreement 
then goes on to provide for the receipt of the cargo 
and payment of freight, &c. Every word of that 
agreement has been complied with by the defen
dants. I  cannot see that the plaintiffs have any 
right to maintain this action. They set out the 
charter-party in their statement of claim, because 
oiherwise they could not contend that there was 
a contract by the defendants to 
the statement of the claim goes on to s^y. The 
defendants thereupon for the purposes of ]oadmg 
the ship at freights to be paid to them and of 
making5profit out of the said ship put the said 
ship up as a general ship to convey goods on the 
voyage as aforesaid, and contracted with the 
plaintiffs amongst other persons as follows. Then 
the letter is set out, and the statement of claim 
proceeds thus: “ The said defendants entered 
into the said agreement on their own behalf and 
for their own purposes and not for the shipowners 
as therein alleged.” I  think the plaintiffs can 
have no right to state that. Then Mr. Williams 
says, to whom is the freight payable ? The answer 
is, that it is payable to the shipowners. Then this 
difficulty is put: suppose that when the ship 
arrived at Callao the plaintiffs had refused to 
receive the goods and pay the freight, who could 
have maintained an action against them. the 
answer to that is, that the shipowners could. I t  
is true that the freight received by the shipowners 
would be something different from that which the 
freighters would pay, but that was a matter of 
arrangement between the shipowners and the 
defendants. I  do not like to invent trusteeships, 
but I  do not think that any necessity for doing 
so exists here, because it would seem that the 
figures must have been arranged, so far as this 
particular lot is concerned, in such a manner that 
the only persons who have any interest in the 
receipt of these bills of lading are the shipowners, 
and therefore there is no necessity to iuvent, what 
might otherwise be invented without difficulty, a 
supposed trusteeship. I  say there would be no 
difficulty in inventing, because if it should turn 
out that the shipowners received the lump freight 
it would then be a matter of arrangement between 
t.ViAm arid the defendants that they should pay it
over. . . .

I  wish to add that I  have no misgiving as 
to the decision in C o lv in  v. N ew berry  (1 Cl. & r . 
283). I t  seems to me to have been rightly 
decided. I  do not think that because a bill of 
lading is signed by the captain as agent for the 
ship, a contract is made between the shipowner 
and the freighter, the freighter having previously 
arranged with the charterer that the charterer shall 
carry his goods. I  should think that the remedy 
which the freighter would have would be against 
the charterer with whom he had entered into the 
contract of affreightment, and that he would not 
gain any additional remedy by having taken a bill 
of lading from the shipowner. I t  is sometimes 
said that a bill of lading contains in it a contract, 
and such is the language of the Bills of Lading 
Act (18 & 19 Viet. c. 111). This statement may in
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many instances be correct, but to say that a bill 
ot lading contains a contract which supersedes 
adds to, or vanes the previous contract contained 
in the charter-party, is a proposition to which I  
am entirely unable to assent.

I  am not satisfied that if  this had been a 
contract of carriage between the charterers 
and the plaintiffs, the charterers would have 
b,e<?n llilb,e for the misfeasance of the captain 
although he might have been acting within 
the scope of his authority in such a way that 
the owners would have been bound. As to 
this I  express no opinion. I t  might be that the 
owner would be liable to the shipper, as the Court 
held in E w banh  v. N u tt in g  (7 C. B. 797) but 
possibly he would also be liable to the charterer 
who would be bound, in the interest of those with 
whom he had made some contract of affreight
ment, to enforce his remedy against the owner, or 
the captain, or both, and then to account to those 
with whom he had entered into some contract, 
although not liable, as the plaintiffs in this case 
seek to make the charterers liable, as if the mis
feasance had been his own act, or that of his a<rent 
acting within the scope of his authority. A t to 
this I  express no opinion. On the grounds which 
I  have stated I  think the judgment ought to bo 
amrmeu.

B aggallay, L. J.—I  am of the same opinion.
The first question is as to the relations between 

the plaintiffs and the defendants, and the answer 
to tuat question depends upon the construction of 
the agreement of the 26th June 1872. That docu
ment taken by itself seems to me to be nothing 
more than an agreement entered into by the loading 
brokers on behalf of the shipowners, whosoever 
they may be; and so far as any contract was 
entered into by the defendants with regard to their 
own acts, I  think that contract is limited in the 
manner stated by Denman, J. in his judgment in 
the court below, where he says, speaking of the 
agreement of the 26th June 1872, “ I t  appears to 
me that it merely amounts to a contract that the 
owner of the ship shall receive the goods on board 
and enter into a contract by bills of lading to 
carry them at certain rates of freight, and that the 
Bhip shall sail on or about a certain day named, 
and that the defendants will pay certain demur
rage if the barges are delayed” (ante, d 166- 
41 L. T. Rep. N. S. 230).

I f  any latent ambiguity arises ouo of the terms 
in which the contract is expressed, it appears 
to me on looking at the letter of the 24th 
June 1872, which preceded the contract, that 
there is the strongest evidence that the contract 
was only intended to be a broker’s contract, for 
the letter was written on one of the printed forms 
used by the ship brokers, and was addressed to 
the brokers who acted on behalf of the shippers, 
and amounted to nothing more than an offer of 
room for a certain quantity of tonnage at a certain 
freight. If  that construction is the correct one, 
what rights can the plaintiffs have under the con
tract if there has been any breach of it ? I f  the 
contract was not authorised by the shipowners 
the plaintiffs would only have a right of action for 
damages for misrepresentation of authority. I t  
could in no respect have the effect of putting the 
defendants into the position of the shipowners, so 
as to make them responsible for the acts of the 
master ; and, with regard to that particular part,

if it did amount to a contract on the part of the 
defendants to receive the goods in the sense I  
have referred to, there is no suggestion that they 
have committed any breach of any such under
taking on their part.

Then it is contended on behalf of the plaintiffs 
that construing the contract as made on behalf 
of the shipowners, having regard to all the 
circumstances, and to what had taken place 
between the shippers and Moss and Mitchell 
and Anderson and Co., that Anderson and Co. 
had become quasi-owners, that is to say owners 
of the ship for this particular voyage, and 
therefore that the contract of the 26th June 1872, 
which was entered into on behalf of the ship
owners, was a contract entered into by them on 
their own behalf, and in respect of which they 
are liable. I  am of opinion that the provisions of 
the charter-party entirely negative that view. The 
effect of the charter-party is this : the shipowners 
accept from the brokers a lump sum of 25001. in 
respect of the freight to be earned on this voyage 
leaving the ship brokers to make a profit or 
sustain a loss according to what the actual return 
might be, and in all other respects leaving the 
shipowners and the master to act as if  there were 
no arrangement.

I  am therefore of opinion that the contention 
that the defendants are to be considered as 
the true owners of the ship, and are therefore 
liable to be sued under the agreement of the 26th 
June 1872, cannot be supported.

T hesiger, L.J.—I  am of the same opinion.
I t  is argued on behalf of the plaintiffs that the de

fendants aro responsible for the act of the master 
of the ship in selling the cargo at Monte Video, 
upon the ground that the master in selling was 
the agent of the defendant ; that being such agent 
he was acting within the general scope of his 
authority, and therefore that, although in this par
ticular instance the sale was, as the jury have 
found unjustifiable, nevertheless the defendants 
are responsible for the act done by their agent 
upon the principle which is laid down in E w banh  
v. N u tt in g  (7 C. B. 797) and other similar cases. 
Several propositions are involved in this conten
tion. The plaintiffs have to make out that the 
master of the ship was the agent of the defen
dants, and I  think they have failed to establish 
this. The goods in question were carried under 
a bill of lading, and the master when he signed 
that bill of lading would p r im a  fa c ie  be acting on 
behalf of the shipowners, and’ the shipowners 
would be the persons who would be liable for the 
carriage of the goods, and for everything to which 
the agent would be entitled to bind the ship
owners in connection with the goods. But it is 
open to the plaintiffs to negative this presumption 
as to the liability of the shipowners, and they 
might negative it in either of two ways, by 
showing that the transactions between the ship 
owners and the defendants were such as in reality 
to put the defendants in the position of ship
owners for that particular voyage, in accordance 
with the principles laid down in G olv in  v. N e w 
berry (1 01. & F. 283), or by showing that although 
the transactions between the shipowners and the 
defendants had not the effect of putting the de
fendants in the position'of shipowners, neverthe
less, the defendants had so conducted themselves, 
or had so contracted with the shippers of the
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goods, as to make themselves personally respon
sible.

In  the first place, have the plaintiffs suc
ceeded in establishing that, so far as regards the 
real transaction between the shipowners and the 
defendants, the defendants were, for the purposes 
of this particular voyage, placed in the position 
of shipowners ? I  am of opinion that they have 
not. No doubt there are certain expressions in 
the charter-party (as, for instance, the paragraph 
which speaks of the use and hire of the ship, or 
that which speaks of the whole of the ship being 
nt the disposal of the freighters for the carriage of 
the goods), which, if read by themselves, would 
seem to involve the idea that for this particular 
voyage the defendants were to be placed in the 
position of the shipowners. But on examining the 
whole document it becomes apparent that such 
was not the intention of the parties. There is one 
clause in the agreement which distinctly negatives 
the idea that the defendants were to be placed in 
the position of the shipowners ; the clause which 
I  mean is that which provides that the master 
ftnd owners of the ship shall give the same 
attention to the crew, and shall in every respect 
bo and remain responsible to all whom it may 
concern, as if the ship were loaded in the berth 
by and for the account of the owners independently 
°f the agreement; also near the close of the 
charter-party there is a provision which, if it 
Were taken by itself, perhaps would not necessarily 
negative the liability of the defendants as ship
owners, but which is very important in favour of 
fhe defendants when read with the clause I  have 
just referred to ; I  mean the provision “ That the 
charterers’ responsibility under this charter-party 
except for freight as provided shall cease on the 
vessel being loaded.”

S h o rtly , then , w h a t is th e  m ean ing  of th a t 
docum ent? W e  have in  th is  case fo re ig n  sh ip 
owners. T he y  have th e ir  sh ip in  th e  p o rt o f 
London, and are desirous o f o b ta in in g  a fu l l  
cargo ifo r th e ir  sh ip . T hey deal w ith  a firm  
o f London  ship b rokers, to  whose re sp o n s ib ility  
th e y  m ay w e ll look, and they  m ig h t reasonably 
argue in  th is  w a y : “ T here  is  a r is k , i f  we p u t 
th e  sh ip  u p  as a genera l ship, o f n o t g e tt in g  a fu l l  
cargo; b u t i f  we can fin d  a responsib le sh ip  b roke r 
to  guarantee us a ce rta in  lu m p  fre ig h t, and take 
th e  chance o f be ing  able to  f i l l  up  th e  sh ip  su ffi
c ie n tly  to  g e t fo r  h im se lf a fre ig h t beyond th a t 
lu m p  fre ig h t, we are ready, in  considera tion o f th e  
lu m p  fre ig h t, to  come under a ll th e  respons ib ilities  
and lia b ilit ie s  th a t sh ipow ners usu a lly  come 
under.”  T h a t seems to  me, a p a rt fro m  any ques
tio n  o f custom , w h ic h  has n o t been proved, to  be a 
reasonable agreem ent, and one w hich, to  ju d g e  
from  its  language, the parties con tem pla ted and 
entered in to . T h is  is  su ffic ien t to  dispose o f the  
question as to  w he the r the  real transaction  between 
the parties  was such as to  su b s titu te  the  defen
dants fo r  th e  shipowners.

But then, in the second place, the defendants 
might have so conducted themselves and con
tracted with the shipowners in such a manner 
as to take upon themselves the responsibilities 
°f shipowners. I  do not, however, think that 
they have done so. Moss and Mitchell were 
the ship brokers on whose behalf jointly with 
Anderson and Co. the charter-party was executed 
hy Anderson and Co., and undoubtedly if the 
letter of the 24th June 1872 is to be looked at as
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forming part of the contract, it shows very 
strongly that Moss and Mitchell were acting, not 
on their own behalf, but as brokers for the ship 
and shipowners; but, at the same time, we have no 
right to look at that letter if the document ol the 
26th June 1872 contained a complete contract for 
carriage; in that case we could only use the pre
vious letter for the purpose of explaining some 
latent ambiguity in the agreement. However, 1 
am of opinion that the agreement of the 26th June 
1872 does not constitute a complete contract for 
carriage. I t  constitutes an arrangement under 
which Moss and Mitchell, dealing with the plain
tiffs, provided for the goods being received on 
board the ship, with the intention which was 
common to both parties, and is to be collected 
from the language used, that when the goods were 
received on board the ship they should be carried 
in the ordinary way in which goods are carried 
under a bill of lading, which, although it is not 
absolutely the contract, is at all events evidence 
of a contract on the part of the shipowners under 
which the goods are carried. In  my opinion it is 
immaterial whether this document, being signed 
absolutely by Moss and Mitchell, although in the 
body of the document they speak of themselves 
as acting for the shipowners, does or does not 
bind them, for if it does bind them it can bind 
them to nothing which happens after the goods 
have been received on board the ship, while, if it 
does not bind them, then cad it queestio. I t  there
fore comes to this, that the goods were not carried 
under any contract under which Moss and Mit- 
chell, or Anderson and Co., were personally liable; 
but they were carried under a bill of lading 
signed by the captain in the ordinary way, and 
binding as between the plaintiffs and the ship
owners, whose captain he was.

In  my opinion it is clear that the captain of the 
ship in what he did at Monde Video was not acting 
on behalf of the defendants, and therefore did not 
render them responsible. For the reasons which I  
have given I  am of opinion that the judgment of 
Denman, J. was right, and ought to be affirmed.

Judgm ent affirmed.
Solicitors for plaintiffs, P a rke r  and Go.
Solicitors for defendants, E o llam s, Son, and 

Coward.

M onday, June  7,1879.
(Before Bramwell, Baggallay, and B rett, L.JJ.)
F orwood v. T he N orth W ales M utual M arine 

I nsurance Company.
APPEAL FROM THE QUEEN’S BENCH D IV IS ION.

M arin e  insurance— Absolute damage caused by 
perils  insured against — Abandonm ent — Con
structive to ta l loss.

A  shipowner cla im ed against the insurance com
p a n y , o f w h ich  he was a member, u pon  a  po licy  
o f insurance inco rpo ra ting  the bye-laws o f  the 
company. A  constructive to ta l loss o f  the ship  
was adm itted, but the defendants d isputed the 
c la im  on the strength o f  a bye-law , w h ich  p ro 
vided tha t, in  the event o f  an y  sh ip  being stranded  
or damaged, and  not taken in to  a  place o f  safety, 
i t  should be la w fu l fo r  the d irectors o f  the com
p a n y  to use every possible means in  th e ir  pow er 
to procure the safety o f  the sa id  sh ip , the owner 
bearing his p roportion  o f  the expense in c u rre d ; 
and tha t no acts o f the company or its  agents,
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under or m  pursuance o f  the pow er thereby re 
served to the company, should be deemed o r taken  
to be an  acceptance or recognition o f any abandon
m ent o f  w h ich  the assured m igh t have qiven 
notice to such com pany; and tha t the company, 
under any circumstances, should o n ly  pay f o r  the 
absolute damage caused by the p e rils  insured

insured  ™  W° °“8e Was to exceed the sum

H e ld  (a ffirm ing  the judgm en t o f  Lush, J.), th a t th is  
bye-law was no answer to the action, and  the 
p la in t  i f f  was en titled  to recover f o r  a constructive  
to ta l 1088.

A ppeal by the defendants from  the judgm ent of
91 o i  1J V ° ^ f BrfcheiTC onsideration (reported ante, p.A , 41 L. I-R ep. F . S. 802), holding that the plain
tiff was entitled to recover for a constructive total 
loss on a policy of marine insurance, the material 
clauses of which are referred to in the judgments 
m the court below and in the Court of Appeal.
t w  tlaS a,drnlJt.t“ 1 011 the statement of defence 
that the plaintiff s vessel was, whilst the policv 
was in force, damaged by perils of the sea to 
such an extent that the costs of repairing would 
have amounted to more than the ship would have 
been worth when repaired; that a prudent 
uninsured owner would not have repaired her, 
l • sold her unrepaired, and that the

plaintiff, within a reasonable time, gave notice of 
abandonment—that in effect there was a construc
tive total loss.

The plaintiff was a member of the defendant 
company, and the contention on their behalf, both 
m the court below and in the Court of Appeal, was 
that the bye-laws of the company, which were 
indorsed upon and incorporated into the policv, 
had the effect of excluding a claim for a con
structive total loss.

The 24th bye-law, on the construction of which 
the decision turned, was as follows :

loss , b? s tand ing  or otherwise shall, w ithout 
delay, be made known to the manager, and a ll protests, 
vouohers, surveys, and other statements relating thereto 
shall be sent to the manager and laid before tho directors 
hve W » 8UT]00ii,tO the,  stipulations contained in those 
bye-laws. In  the event of any ship being stranded or

S od, and not taken in to a place of safety, i t  shall bo 
fo r the direotors ot the company to use every 

possible means in  the ir power to procure the safety of 
the said ship, the owner bearing his proportion of the 
expense incurred; and any owner or his representative 
refusing the co-operation of the agents of this company 
fo r the safety of such ship, shall suffer a deduction of 
”,o t10fs  than 25 nor over 50 per cent., as the directors 
shall determine in the settlement of the claim. And i t  is 
hereby provided that no acts of the oompany or its agents 
under or in pursuance of the power hereby resorved to 
the company, shall be deemed or taken to be an accep
tance or recognition of any abandonment of which the 
assured may have given notice to such company; and the 
company, under any circumstances, shall only pay for 
the absolute damage caused by the perils insured against 
whioh in  no case is to  exceed the sum insured.

Charles Russell, Q.O. and Trevelyan  appeared 
for the defendants, and the Solic ito r-G enera l (Sir
F. Herschell, Q.C.) and Barnes  for the plaintiff.— 
The appeal was argued together with an appeal 
from the judgment of Lord Coleridge, C. J. in a case 
of Forw ood  v. The P ro v in c ia l A  1 M u tu a l M a r in e  
Insu rance  Company, which raised the same point 
and in which Cohen, Q.C. and W itt  appeared for 
the defendants, and B u tt, Q.C. and J . C. M athew  
for the plaintiff.

Stringer v. The English Insurance Company. 22 L. 
L. Rep. N. S. 802 ; L. Eep. 4 Q. B. 076 ; L . Eep. 
o Q. B. 599, 3 Mar. Law Cas. O. S. 440, was cited.

Bramwell, L.J.—I  think this judgment should 
be affirmed. Wo cannot listen to statements of 
fact as to the intention of the parties when they 
made these rules, but we must construe the rules 
according to the language used. This is a valued 
policy, and would apply to a case of an actual 
total loss, and the question which we have to 
decide is whether it applies also to a case of a 
constructive total loss. The effect of the con
struction contended for on behalf of the defen
dants would be to put into the policy, after 
the proviso that the ship is valued at 36001., 
the words “ if there is an actual total loss.” 
The policy goes on to provide that the acts of the 
assurer or assured in recovering, saving, or pre
serving the property insured, shall not be con
sidered a waiver or acceptance of abandonment. 
From this provision it is manifest that the parties 
contemplated that abandonment might be made 
and accepted. Tho bye-laws and tho policy aro 
one document, and the 24th bye-law contains 
these words, “ And it is hereby provided that no 
acts of the company or its agents under or in pur
suance of the power hereby reserved to the 
company shall be deemed or taken to be an 
acceptance or recognition of any abandonment of 
which the assured may have given notice to such 
company; ” it is admitted that if that clause 
stood alone there could be an abandonment and a 
constructive total loss. Then these words come,
“ and the company under any circumstances shall 
only pay for the absolute damage caused by the 
perils^ insured against, which in no case is to 
exceed the sum insured; ” it is said that these 
words show that there cannot be a constructive 
total loss and a right to abandon and claim for 
such a loss. I f  these words cannot be construed 
so, it seems to me that the defendants fa il; they 
can only succeed by showing that the bye-law 
excludes a constructive total loss in every case. 
I t  is manifest that the words, “ under any circum
stances shall only pay for the absolute damage 
caused by the perils insured against,” cannot have 
a literal acceptation, and that they are incorrect. 
The clause is in an improper place, being inserted 
at the bottom of the rule. I t  should be a separate 
rule. I  am not sure that Mr. Butt’s explanation 
is not right, when he says that after the word 
“ abandonment” we must read into the rule the 
words “ which the assured has a right to make.” 
But, however that may be, I  do think this is 
certain. This is a valued policy, and a power of 
abandonment is an ordinary incident to such a 
policy, and is not to be taken away except by 
express words.

B aggallay, L.J.—I  agree that the judgment 
ought to be affirmed. The construction contended 
for by Mr. Oohen and Mr. Russell would exclude 
all cases of constructive total loss, or at least all 
cases of constructive total loss by stranding. 
This would be contrary to the provisions of the 
policy, by which acts of either party in recover
ing, saving, or preserving the property insured,
“  shall not be considered a waiver or acceptance 
of abandonment; ” this clearly contemplates that 
abandonment may take place. The most material 
parts of the 24th bye-law are the second and 
third paragraphs; these provide for a particular 
class of cases, and give power in such cases to do 
all that is possible for the safety of the Bhip. I t  
seems to me, therefore, that any construction 
which excludes a constructive total loss cannot be
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aPplied, nor any construction which applies to all 
cases except the case of a constructive total loss 
by stranding. Then the burden is cast on the 
appellants to show that these words are cut down 
y the last clause of the bye-law. I t  seems to me 

Cùat this is a valid claim on the part ot the 
respondent to recover in respect of a constructive 
total loss. I  cannot accept the construction 
contended for on behalf of the appellants, for it is 
inconsistent with the previous provisions con- 
tawed in the 24th bye-law, and with the words ot 
the policy.

Bbeti, L.J.—The first question is whether, 
“nder the policy and the rules, which are to be 
aken as part ot the policy, there can be a con

structive total loss. I  can understand the argu
ment which says there cannot, and the gramma
tical construction would be so. But it seems to 
me impossible to say that the framers of the bye- 
aws had that construction in their contemplation. 

,, 'yc attempt to give that construction, we make 
e bye-law inconsistent with the policy and wit i 

tself. Mr. Cohen says that if the bye-laws are 
^consistent with the policy they must overrule 

• 6 Policy ; but the words which he relies on are 
inconsistent with what is contemplated by tne 
potence immediately before them in the same 
ye-laws. I t  seems to me that the words at the 

the bye-law do not apply to a constructive 
™tal loss, and that such a loss is within the 
Policy. c an mean that the insurers shall only 
Pay the value of the ship P That is inconsistent 

lth the notion of a valued policy. -As t0 f  
Partial loss, the percentage on the value insured 

ay be more or less than the actual value ot tne 
,0ss- I t  does not apply to a constructive total 
0ss- I  do not know what it means, but I  cannot, 
8 5'*' present advised, accept Mr. Justice Lush s, 

°r Bord Coleridge’s, or Mr. Butt’s construction- 
th°r ^Je reas°ns I  have given I  am of opinion that 

e judgment ought to be affirmed.
Bram/weix, L.J.—The judgment in both the 

hases wifi be that the plain t iff ) s to recover for a 
6°ial loss. Judgm ent affirmed.

■^Piieitors for the plaintiffs, W altons, Bubb, and 

Solicitors for the defendants, Forehaw  and
¿tawlcina.

Bee. 16, 1879, and A p r i l  20,1880.
(Before Cockbukn, L.C.J., Bbamwell, Beett, and 

Cotton, L.JJ.)
ScAHAMANGA AND Co. V! STAMP AND GOBDON. 

B il ip  and  sh ipp ing— A ssis ting  sh ip  in  distress - 
■Deviation f r o m  course— N o t in  orderto save life  
Loss o f  cargo— L ia b i l i ty  o f shipowner.

I  he owner o f  a sh ip  who has contracted not to be 
liab le  to the fre ig h te rs  f o r  loss o f cargo by pe rils  
°1 the sea, is, nevertheless, liab le  to them f o r  such 
l°ss, d u rin g  a  dev ia tion  o f  her course f o r  the 
Purpose o f saving a ship in  distress and her 
cargo, i f  such devia tion  was not (o r was p ro 
longed u n t i l  i t  ceased to be) reasonably necessary 
in  order to save life .

p 5 t’kAL o f the defendants from  the judgm ent of 
a f t v 3', uPon fu rth e r consideration. Cause was 

the same tim e shown against a ru le  n is i for a 
tr ia l, on the ground tha t the verd ict was

asrainst the weight of evidence which had been 
refused by the Common Pleas Division, but 
granted in the Court of Appeal. 
g This was an action tried before Lindley, J. an 
a snecial jury, at the Easter Sittings 1879. the 
actkmwas brought on a charter-party, by the 
freighters of a cargo of wheat against the owners 
of the steamship Olym pias, fo r the loss of the 
cargo. By the terms of the charter-party, the 
b lu m v ias  was to proceed with the wheat on hoard 
from^Croustadt to the Mediterranean The 

„„«ton nerds were the usual perils of the sea. 
T h e VOlym pias left Cronstadt on the 21st Nov. 
1877 • on the 30th, whilst in her proper course, she 
sighted and went to the assistance of another ship 
in’distress, called the A v io n ; and on the same day 
the master of the O lym pias  entered into an agree- 
menTto tow thc A v ion  to the Texel for a sum of 
10001 In  pursuance of tthis agreement, t 
o  Z p ia s  took the A vion  in tow, and proceeded 
w ib her towards the Dutch coast, in so doing
S S X  S T i «deviation, on the night of the 22nd Dec. 1877, the 
O lvm vias, got ashore near the Terschelling Light, 
and she and her cargo were utimately lost by 

•i c ti.p sea_ The jury found that the loss of 
the ship and cargo was not attributable to the 
negligence of the master of the O lym pias  ; that 
tb? deviation of the O lym pias  was not reasonably 
necessary in order to save the lives of those on. 
board the Avion-, and that such deviation was 
reasonably necessary in order to save the A n o n  
and her cargo. After argument upon further con- 
Rffieration Bindley, J. held that the deviation was 
unffistifiable,1 and that the plaintiffs were conse
quently entitled to recover against the owner,a the 
value of the cargo: (ante, page 161,41 L. T. Rep.

N 'H erschdl, Q.C., B en jam in , Q.O. (Cohen, Q.C. and 
V  0  Crump  with them), for the appellants. The 
question here really is how far a deviation in order 
to save life is a deviation which makes the ship
owner liable for a loss to the owner of cargo 
rPnrvRTTBN C.J.—Do you admit that if there 
had been no lives on board to be saved this would 
have been such a deviation as to make the ship
owner liable?] I t  is not necessary to deny it here : 
(Bond  v. The B r ig  Cora, 2 Wash. O.C. 80.) lbe  
question that ought to have been left to the jury 
is whether, under the circumstances, the steps 
taken by the defendant were a reasonable mode 
of saving the lives that were in peril. I t  cannot 
surely be said that, although you may ueviate to 
save life, you may only save the lives m peril 
by the one particular mode of taking them off the 
vessel. There is no English authority directly in 
noint. Davies v. G arre tt (6 Bing. 716) is the only 
case of an action like this. That was an action by 
a cargo owner against a shipowner for loss after 
deviation ; but there the deviation was a wrongful 
act, so that it is not in point against us. i n  L a w 
rence v. Sydebotham  (6 East, 45) Lord Ellen- 
borough, 0. J. says : “ On the short point of the 
case my opinion is, that a liberty to chase, capture 
and man, cannot be extended beyond what is 
necessary for the performance of those acts, and 
that the conveying of the prize afterwards does 
not necessarily arise out of such a liberty. I  his 
does not affect the question how far slackening 
sail from motives of humanity, to succour another 
ship in distress is allowable; nor is it necessary 
to touch upon it. Perhaps when such a case does
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arise, it may be found to be for the general benefit 
of all insurers (and amongst others consequently 
vT* honefit of those who may raise such an 

objection) to allow such succour to be given 
without imputing deviation to the succouring 
ship. I t  is not however necessary now to give 
any opinion on that point. In  this case r.he 
slackening sail for the purpose of conveying the 
prize was a deviation which annuls the polioy.” 
And in the same case Lawrence, J. says : “ As to 
deviations for the purpose of succouring ships at 
sea in distress, it is for the common advantage of 
all persons, underwriters and others, to give and 
receive assistance to and from each otherin distress. 
But that was not the case here. The prize was in 
no distress so as to make it necessary to keep her 
company on that account: nor was that the motive 
of keeping with her.” Again, in The W aterloo

JJodson 433), it is not treated as clear that a 
vessel will lose her insurance by deviating in order 
to succour a ship in distress. In  The Jane (2 Hagg 
Adm. Rep. 338, 345) the court entertained some 
doubt as to the positive forfeiture of the insurance 
in all oases by deviation to assist vessels in dis
tress. In  The Orbona (1 Spinks 161) Dr. Lushing- 
ton says : “ I t  is said that the insurance of the 
P oictie rs  was void. That is not true in law ; for it 
is not the law that if one vessel goes out of her 
way to assist another in distress the insurance is 
void. [C ockbuhn, O.J.—There the two men on 
board could not have navigated the vessel in dis
tress, but with the assistance of four men from the 
P oictie rs, they were able to do so ; therefore, the 
P oictie rs  going out of her way was the means 
of saving the two men’s lives. B rett, L.J.— 
Dr. Lushington’s language shows that those on 
board the P oictie rs  did not know that life was in 
danger; can the forfeiture depend UDon how that 
turns out ?] The true rule is that any vessel 
seeing the signal of another in distress may go to 
succour her without doviation. That rule would 
not apply to the case of a derelict. Tho succouring 
vessel may give such succour as is reasonable. 
She is not restricted to taking the crew off the 
vessel in distress, and then continuing her course 
with the rescued crew on board. In  Phillips on 
Insurance, 3rd ed., i., 581, the rule is stated as 
follows: “ Delay or going out of the course to 
succour those who are in distress, has been invari
ably held not to be a deviation. . . . Delay or 
going off the course merely to save the property 
of others is considered to be a deviation.” They 
also cited

The Beaver, 3 Chr. Rob. 292 ;
The Deveron, 1 W . Rob. 180.

Butt,\Q ,.C. and J. 0 .  M a tliew  for the respon
dents.—The decision in the court below is not 
an interdiction of assisting vessels in distress; 
there is still the salvage to be earned, which 
will act as a sufficient inducement. I t  is the 
shipowner, not the owner of the cargo, who 
gets tho salvage. The vessel here was lost 
during and in consequence of the towage services. 
As to whether a ship can deviate to save property 
alone there is no English authority in point. As 
to The Orbona (ub i sup.), there was in that case 
danger to life, and further, Dr. Lushington after
wards took a different view. In  P a p a ya n n i v. 
Hocquard, The T ru e  B lu e  (L. Rep. 1 P. C. 250), 
Dr. Lushington, in giving the judgment of the 
court, says : “ I t  never has been directly decided 
by any court in this country what is the effect of

[Ct . or A pp.

a deviation, where the object of that deviation has 
been the performance of salvage service with
reference either to life or to property............Now
in these cases, their Lordships have been invited 
to solve that question. There Lordships beg
leave to decline that invitation............We will
only add that in all these cases where the judge 
considers in his own mind what he ought to do 
with respect to the amount of salvage to be given 
he can never forget that there was possibly a risk 
incurred by those on board the salving vessel in 
respect to the vacation of policies of" insurance, 
and in regard to actions which might be brought 
against the owners of the vessel by owners of 
cargo.” That case and C arm ichae l v. B rod ie  (L. 
Rep. 1 P.C. 454) show that The Orbona (ub i sup.) 
is no authority in favour of the appellants. In  
Kent’s Commentaries, 12th edit,, iii., 313, 314, it 
is said that. “ Stopping or going out of the way to 
relieve a vessel in distress, or to save lives or 
goods, may perhaps under certain circumstances 
not be considered as a deviation which discharges 
the insurer. Mr. Justice Lawrence intimates in one 
case (6 East 54) that it might ba justifiable; but 
Judge Peters observed that such deviations were 
justified to the heart on principles of humanity, 
but not to the law. If, however, the object of tho 
deviation was to save life, Judge Washington 
afterwards observed that he would not be the first 
judge to exclude such a case from the exception 
to the geueral rule, though he could not extend 
the exception to the case of saving property.” 
The B r ig  Cora (u b i sup.) as far as it goes, is 
an authority in favour ofjthe respondents. In  Par
sons on Marine Insurance ii., 33-35, the law in 
America on this subject is thus laid down : “ I t  is 
quite certain that a delay or a departure 
from the course to save life on board another 
vessel, or even to give assistance to those in dis
tress, is not a deviation. Always provided, how
ever, that the change of course or the delay was 
no greater and no longer continued than the cause
for it actually required............But it seems to be
held that a delay or a departure for the purpose 
of saving property is, under all circumstances, 
a deviation; perhaps for the reason that, if the 
property be saved, the salvors may claim out of it 
a recompense by way of salvage, and in decreeing 
salvage an Admiralty Court may, and in practice 
always does, allow for the loss of insurance. 
A  delay for the purpose of towing a vessel is cer
tainly a deviation, unless there are persons on 
board the vessel towed who can be saved in no 
other way.” In  support of this, the author refers 
to Croclcer v. Jackson  (Sprague, 141). There, 
Sprague, J., in delivering his opinion, said : “ As 
the sea and wind were such that the crow of the 
brig could not be transferred to the L a  Grange, 
and both vessels were fast drifting out of 
their course, the taking the brig in tow was the 
proper mode of relief. The only serious question 
is, whether the towing was continued too long. 
I t  is urged, in behalf of the respondents, that the 
object of the captain of the L a  Grange was 
pecuniary gain, by earning salvage. But the crew 
of the brig needed assistance, ana it must be 
presumed that the master was also actuated by 
a desire to afford them relief. Now, there being 
a double motive—to relieve distress and to save 
property—doeB not render the delay a deviation, 
nor impair the merit of the act. The law, so far 
from discouraging the union of these motives,

ScARAMANGA AND Co. V. STAMP AND GORDON.
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enhances the amount of salvage compensation 
where the saving of property is accompanied by 
relief to passengers or crew. But if the towing 
Was continued after it had ceased to be necessary 
to relieve the distress of the crew, and merely to 
save property, then it was a deviation; but 1 am 
?°t satisfied that it was so continued.” Assum- 
lng that deviation to save life is no breach, then 
the question necessarily arises as to what is a 
reasonable mode of saving life. The proper ques
tion for this jury is, Was this deviation necessary 
in order to save life ?

Gohen, Q.C. in reply.
Our. adv. vu lt.

A p r i l 20.—The judgment of Oockburn, G.J., 
Brett, and Cotton, L.JJ., was delivered by 
. C o c k b u r n , C.J.— This is an appeal from a 
judgment of Lindley, J. after atrial a,t Nisi Prius. 
I ’he facts are not in dispute, and lie in a very 
narrow compass. The steamship Olympias, or 
which the defendants are owners, having been 
chartered by the plaintiff to carry a cargo or 
wheat; from Cronstadt to Gibralter, and having 
started on her voyage, when nine days outnsigbte 
another steamship, the A r io n , in distressf%nd, on 
nearing her, found that the machinery of the 
A vion  had broken down, and that the vessel was 
]n a helpless condition. The weather was fine and, 
ijhe sea smooth, and there would have been no 
difficulty in taking oS, and so saving the crew; 
hut the master of the A rio n , being desirous o 
saving his ship, as well as the lives of bis crew 
agreed to pay 10001. to the master of the O lym pias  
to tow the ship into the Texel. Having taken the 
A r io n  in tow, the O lym pias  when off the Hutch 
coast, on her way to the Texel, got ashore on t e 
rerschelling Sands, and with her cargo was ulti
mately lost. . ._  . .

Under these circumstances, the plaintiff claims 
the value of his goods, alleging that the goods 
w?re not lost by perils of the sea, so as to he 
within the exception in the charter-party, bu 
were lost after the wrongful deviation ot the 
defendants’ vessel. The defendants plead that 
the deviation was justified, because it was or 

purpose of saving the A r io n  and her cargo, 
?md the lives of her captain and crew, the ship 
being in such a damaged condition that she cou 
not be navigated. That there was here a twotold 
deviation, which, unless the circumstances were 
8uch as to justify it, would entitle the plaintul o 
Recover, cannot be disputed; iu the first place, in 
fhe departure of the O lym pias  from her proper 
course in going to the Texel; secondly, her taking 
the A r io n  in tow, which, in the three American 
cases of H erm an  v. Western M a rin e  and  l i r e  
Insurance C om pany (15 Louisiana B eP- 
■patches Insurance  Com pany  v. Stanton  bmed. 
& M. 340), and S tew art v. Tennessee Marine 
and F i re Insurance  Company (1 Humph. 24Z). 
®as been held to be equivalent to a deviation 
and rightly so, seeing that the effect of taking 
another vessel in tow is necessarily to retard 
the progress of the towing vessel and thereby 
fco prolong the risk of the voyage. I t  is un
necessary to consider how far, if the loss had not 
|?ecn the consequence of the deviation, the mere 
~?ct of deviation would render the shipowner 
liable to the goods owner for loss that ensued 
after it, as distinguished from its effect in a case

insurance, as there can be here no doubt that

the loss not only occurred during the deviation, 
but was occasioned by its there being the «press 
admission of the master to that effect; and the 
case therefore comes within the ruhng of D am  
v G arre tt (6 Bing. 716), the authority of which, 
lo  far as relates to a loss of goods occurring 
during the course of a deviation, never has been

q7 t3tb^comes therefore necessary to consider 
how far the grounds on which the defendants 
seek to justify the deviation can avail them 
in defence of the action. As regards that part 
of the plea which seeks to justify the devia
tion on the ground of its having been for the 
nuroose of saving the lives of the crew of the 
A r io n  it is obvious that the defence fails on the 
finding of the jury, who have found, and beyond 
question rightly, that the deviation was not 
reasonably necessary in order to save the lives of 
those on board. On the other hand, the jury have 
found that the deviation was reasonably necessary 
for the purpose of saving the Arm» and her cargo. 
The question for decision is, therefore, whether, 
when deviation has taken place with the object, 
not of saving life, but of saving property alone, 
the ship owner will be exempt from liability to a
goods owner where goods have been lost through
the deviation. Mr. Justice Lindley, before whom 
the case was tried at Nisi Prius, gave judgment 
in favour of the goods owner, the plaintiff, and 
the case comes before us on appeal from his 
decision. I  am of opinion that his decision was 
right and ought not to be disturbed.

I t  is a remarkable fact that, while the commerce 
and the mercantile marine of Great Britain have 
been for so many years the largest in the world, the 
question as to how far a deviation for the purpose 
of saving life or property renders the shipowner 
liable to a goods owner, whose goods have been 
lost through the deviation, has never come before 
the tribunals of this country, so as to be authori- 
tatively determined; while in the United States, 
both questions have on several occasions come 
before the courts, and the law may now be taken 
to be there settled by judicial decision, as well as 
by the consensus of jurists. In  this country the 
question, with one exception, has only presented 
itself incidentally to that .of salvage, and cannot 
be said even in that form to have been brought to 
the test of judicial decision. The exception in 
question is to be found in the case of Lawrence  
x. Sydebotham  (6 East, 54), in which the question 
of deviation to assist a vessel in distress was inci
dentally touched upon, but was not the point for 
decision. In  that case Lawrence, J. says: ‘‘ As 
for deviation for the purpose of succouring ships 
at sea in distress, it is for the common advantage 
of all persons, underwriters and others, to give 
and receive assistance to and from each other in 
distress. But that,” he continues, “ was not the 
case here: the prize was in no distress.” This 
observation, made to meet the argument of counsel 
was altogether obiter d ic tum , the question in the 
cause having no reference to deviation at all, hut 
being whether under a policy authorising the 
taking of prizes in the course of a voyage, the 
shortening sail, in order to remain by and protect 
a captured prize, was within the terms of tho 
policy. The learned judge, it is to be observed, 
in no way explains what he means by the terms 
“ deviation,” or the degree of assistance which is 
to be understood as to be given for what he terms
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“ the common advantage.” That the question of 
deviation was not before the court is apparent 
from the language of Lord Ellenborough, who, 
after stating what the point really was, says : 
“ This does not affect the question how far 
slackening sail, from motives of humanity, to 
succour another ship in distress is allowable; nor 
is it necessary to touch upon it. Perhaps, when 
such a case does arise, it may bo found for the 
benefit of all insurers (and amongst others con
sequently for the benefit of those who may raise 
such objection) to allow such succour to be given 
without imputing deviation to a succouring ship. I t  
is not, however, necessary now to give any opinion 
on that point.”

The other cases in which the question has 
incidentally arisen are all cases of salvage. In  
the case of The Beaver (3 Chr. Eep. 292) there were 
conflicting claims, it being insisted on behalf of a 
king’s ship that the ship saved had been a derelict, 
and had been saved entirely through the assist
ance of the king’s ship. A ll that Sir William Scott 
says is, “ W ith respect to the king’s ship, I  cannot 
admit the inflamed representation which has been 
made of their services. I t  is the duty of every 
king’s ship, and indeed of every other ship, to 
give assistance, as well against the elements as 
against the enemy.” How far that duty extended 
or how far it would protect a shipowner from the 
consequences of a deviation, the learned judge 
does not say, nor does it appear to have been present 
to his mind. In  the latter case of The W aterloo  
(2 Dods. 433), in which salvage was claimed by the 
owners and crews of a ship chartered by the East 
Indian Company, for salvage services rendered to 
one of the company’s own ships, and in which the 
claim was resisted on the ground that, by the 
terms of the charter-party and of the instructions 
under which the ships sailed, no salvage could be 
demanded, Sir William Scott, it is true, says: 
“ As to the instructions, they extend no further 
than to enjoin the duty of assisting other ships 
belonging to the company; but they do not 
express that this duty, which it is very proper to 
enjoin, shall receive no remuneration, whatever bo 
the aotive merit, whatever be the suffering 
incurred in performing it. I t  is the duty of all 
ships to give succour to others in distress ; none 
but a freebooter would withhold i t ; but that does 
not discharge from liability to payment where 
assistance is substantially rendered.” Here again 
the learned judge is dealing with the subject of 
duty only so far as it affected the claim to 
salvage ; with its effect in reBpect of deviation he 
had nothing to do. Yet it appears to have 
occurred to him that the deviation might not be 
without serious consequences in respect of the 
ship’s insurance ; for in fixing the amount to be 
paid for salvage, after dwolling on the merits of 
the claim, he adds: “ Nor can I  altogether lose 
sight of the danger the ship thus incurred of 
vitiating her insurance, though that may be a 
questionable point.” In  the case of The Jane  
(2 Hagg. 338), where the master of a whaler 
with a boat’s crew had gone, at the risk of 
their lives, to the assistance of a vessel dismasted 
and with the sea making a breach over her, and 
the crew of which had taken to the rigging as 
their last resource, it being urged on behalf of the 
owners that they had incurred the risk of for
feiting their insurance, the court (Sir Charles 
Robinson) is said to have “ entertained some

doubt as to the positive forfeiture of the insurance 
in all cases by deviation to assist vessels in dis
tress,” evidently looking upon the question as an 
unsettled and uncertain one. In  the later case of 
The Orbona (1 Spinks 161), Dr. Lushington appears 
indeed, to have taken a more decided view 
Referring to the claim for additional salvage, on 
the around of the fatal effects which the deviation 
might have had on the insurance, he says : “ I t  is 
said that the insurance of the P oic tie rs  was void. 
That is not true in law ; for it is not the law that 
if one vessel goes out of her way to assist another 
in distress, the insurance is void.” In  support of 
which he refers to what was said by the judges 
in Law rence  v. Sydcbotham  (u b i sup.), but which 
as I  have already shown, affords no sufficient 
authority for the position in question.

In  two more recent cases the Judicial Com
mittee of the Privy Council appear, how
ever, to have taken a more doubtful view of 
the subject than appears to have been enter
tained by Dr. Lushington in the case just 
referred to. In  delivering the judgment of the 
Judicial Committee in P a p a y a n n i v. Hocquard  
(L. Rep. 9 P. C. 250 (u b i sup.), the risk run of 
vitiating the insurance having been urged as a 
reason for increasing the amount to be allowed for 
salvage, Dr. Lushington says: “With reference 
to the uncertainty in which the subject is involved, 
their Lordships have been invited to solve the 
question. Their Lordships beg to decline that invi
tation.” “ We are of opinion,” he continues, “ that 
this question ought to be raised, not inciden
tally before this, but directly before another 
tribunal, as the great question at issue, 
and there receive the most careful delibera
tion, until at last it comes to a final solution 
and is set at rest.” He adds, however, that in 
considering the amount of salvage to be given, 
“ The judge can never forget that there was 
possibly a risk incurred in respect of the vacating 
of policies, and in regard to actions which might be 
brought by owners of cargo.” In  like manner, in 
the subsequent case of C arm ichae l v. B rod ie  (L. 
Rep. 9 P. C. 461), the Judicial Committee held that 
the claim of the owners of the ship should be 
considered with reference to “ the doubt whether 
the insurance might not be vitiated, and whether 
the owners of the ship might not become respon
sible to the owners of the cargo for the acts of 
their servants in deviating from their course to 
render the assistance, and weakening the crew.’ 
thus treating the question of law as to the effect 
of a deviation for the purpose of rendering 
assistance as unsettled and uncertain.

The case before us presents itself, there* 
fore, as far as our courts are concerned, as 
one of the first impression, in which we 
have to declare, practically I  may say, to 
make the law. I  am glad to think that in 
doing so we have the advantage of the assistance 
afforded to us by tho decisions of the American 
courts, and the opinions of American jurists, 
whom accident has caused to anticipate us on this 
question. And, although the decisions of the 
American courts are, of course, not binding on us, 
yet the sound and enlightened views of American 
lawyers in the administration and development 
of the law—a law, except so far as altered by 
statutory enactment, derived from a common 
source with our own—entitle their decisions to our 
profound respect and confidence. I t  is unnecessary
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Ro through the American decisions in any 
detail. The effect of them is to be found in the 
well-known text writers, but is nowhere better 
stated than in the judgment of Mr. Justice Sprague, 
!n the case of Crocker v. Jackson [Sprague (Ame
rican) Rep. 141]. The result of the American 
authorities immediately bearing on the question 
which we have here to decide, may be briefly 
stated. Deviation for the purpose of saving life is 
Protected, and involves neither forfeiture of insu
rance, nor liability to the goods owner in respect of 
loss which would otherwise be within the exception 
o£ “ perils of the seas.” And, as a necessary conse
quence of the foregoing, deviation, for the purpose 
°f communicating with a ship in distress, is allow- 
able, inasmuch as the state of the vessel in distress 
®ay involve danger to life. On the other hand, 
deviation for the purpose of saving property is 
Bot thus privileged, but entails all the usual conse
quences of deviation. But where the preservation 
of life can only be effected through the concurrent 
saving of property, and the bond fid e  purpose of 
saving life forms part of the motive which leads 
to the deviation, the privilege will not be lost, 

ecause the purpose of saving property may have 
ormed a second motive for deviating. I f  the 

v'ves ° f the persons on board a disabled ship can 
e saved without saving the ship, as by taking 
hem off, any deviation for the purpose of saving 

the ship will carry with it all the consequences ot 
an unauthorised deviation.

In  these propositions I  entirely concur, as 
d l as in the reasoning by which this view 

o the law is supported by Lindley, I-  111 
his most able judgment. The impulsive desire 
o save human life when in peril is one of the 

most beneficial instincts of humanity, and is 
nowhere more salutary in its results than in 

ringing help to those who, exposed to destruc- 
ion from the fury of winds and waves, would 

Perish if left without assistance. To all who have 
o trust themselves to the sea it is of the utmost 
mportance that the promptings of humanity in 

wiis respect Bhould not be checked or interfered 
!th by prudential considerations as to injurious 
onsequences which may result in respect of a ship 
r oargo from the rendering of the needed aid. I t  

t k® against the common good, and shocking 
? kn® sentiments of mankind, that the shipowner 

hw'u be deterred from endeavouring to save life 
y the fear lest any disaster to ship or cargo con- 
equent on so doing should fall on himself. Yet 
i^mdd be unjust to expect that he should be 

eaued upon to satisfy the call of humanity at his 
^ e n t i r e  risk. Moreover, the uniform practice 
it ti mariners of every nation, except such as are 

he habit of making the unfortunate their prey, 
° succour others who are in danger, is so univer- 

n auDd w<dl known, that there is neither injustice 
W hardship in treating both the merchant and 

" ® insurer as making their contracts with the 
ipowner as subject to this exception to the 
neral rule of not deviating from the appointed 

t„urse‘ Goods owners and insurers must be
t.: en at all events in the absence of any stipula- 

r® to the contrary—as acquiescing in the 
bvl ®̂riial practice of the maritime world, prompted 
(A the inherent instinct of human nature, and 

dnded on the common interest of all who 
wn f^Posed to the perils of the seas. What 

md be the effect of such a stipulation, 
have just referred to, if it existed, it is

unnecessary for the purpose of the present case to
consider. .

Deviation for the purpose of saving property 
stands obviously on a totally different footing. 
There is here no moral duty to fulfil, which though 
its fulfilment may have been attended with danger 
to life or property remains unrewarded. There 
would be much force, no doubt, in the argument 
that it is to the common interest of merchants 
and insurers, as well as of shipowners, that ships 
and cargoes when in danger of perishing 
should be saved; and consequently that, as 
matter of policy, the same latitude should be 
allowed in respect of the saving of property as ot 
life were it not that the law has provided another, 
and' a very adequate, motive for the saving of 
nropertv, by securing a liberal proportion ot the 
rirorierty saved to the salvor a proportion in 
which, not only the value of the property saved, 
but also the danger run by the salvor to life or 
property, is taken into account, and in calcu
lating which, if  it be once settled that the in
surance will not be protected, nor the shipowner 
free from liability in respect of loss of cargo, the 
risk thus run will, no doubt, be included as an 
element. I t  would obviously be most unjust, if 
the shipowner could thus take the chance of 
highly remunerative gain at the risk and possible 
losa of the merchant or the insurer, neither or 
whom derive any benefit from the preservation of 
the property saved. This is strikingly exemplified 
in the present case, in which, not content with 
what would have been awarded to him by the 
proper court on account of salvage, the master 
made his own terms, and would have been paid a 
very large sum, had the attempt to bring the 
A r io n  into port proved successful. I t  is obviously 
one thing to acoord a privilege to one who acts 
from a sense of duty, without expectation of 
reward, another to extend it to one who neither 
acts from a sense of moral duty norm obedience 
to what maybe thought to be the policy of the 
law, but solely with a view to his own individual

P1"ln the result I  am of opinion that, though the 
deviation of the O lym pias, so far as relates to her 
proceeding to the A v ion  in the first instance, was 
justified, the taking the latter in tow, and de
parting from the proper course in order to take 
the ship to the Texel, this not being necessary in 
order to save the lives of the captain and crew, 
was an unauthorised deviation, and the loss of the 
plaintiff’s cargo having been the direct conse
quence of the deviation, or to use the language

Tinda), C.J. in Davies v. O arre tt (ub isup .), The 
°oss having actually happened whilst the wrongful 
act was in operation and force, and being attribu
table to the wrongful act,” the defendants cannot 
avail themselves of the exception m the charter- 
nartv and the plaintiff is, therefore, entitled to 
judgment. The appeal must, therefore, be dis-

allI'am " authorised by my colleagues, Brett, L.J. 
and Cotton, L.J., to say that they concur in the

jUB l ™ i aLej U- I da - eo£ opinion that this 
judgment must be affirmed. The defendant has 
undertaken to the plaintiff to carry his goods 
from port to port without deviation, un ess for 
cause justifying such deviation. The defendant 
has deviated, and so broken his contract unless 
he can show such cause. Now, the cause that will
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justify non-compliance with an undertaking may ! 
be express, or implied in the contract itself, or 
added to it  by usage or by some positive law. The 
cause alleged in this case is, that the deviation 
was a reasonable one, to save a ship and its cargo 
from loss and destruction. I t  i3 certain that no 
law orders such a deviation. I t  is certain there is 
no usage which adds to the contract; a power to 
deviate for such cause. On the contrary, every 
opinion is against i t ; and it is certain that ships 
which desire to have such a power, or one some
what like it, expressly stipulate for it, as, for 
example, for the right to tow vessels. As it is not 
expressed in the contract between the plaintiff 
and defendant, the only remaining question is, 
can it be implied ? Now, for my own part, I  think 
it most objectionable to add to the contracts of 
parties that which they could have added them
selves had they been minded. I t  is to suppose 
they would have made the contract we make for 
them, had they only thought of it, a supposition 
very likely to be wrong. Still, in some cases it is, 
and must be, done. I t  is said it must be in this 
case on the ground of public policy; that is to 
say, as I  understand, that it is for the good of 
mankind in general, and so for Englishmen, that 
ships should, without liability to freighters, have 
power to deviate to save other ships and cargoes. 
Now, I  am by no means sure that this is so. I  am 
by no means certain that more might not be lost 
than gained by such a power and its exercise. I  
am certain of this, that the best way to manage 
the matter is to leave parties to make their own 
bargains about it. Let the shipowner charge less 
freight, where he reserves to himself the power, 
and more, where be does not. I  am also certain 
of this that even if the good of mankind and of 
this country in particular would be augmented by 
such a power, and by implying it in a contract, 
unless expressly excluded, we cannot imply it on 
the ground of public policy.

I f  public policy required such power should exist, 
a charter-party which expressly denied such power 
would be illegal, and all its provisions void. Can 
that be maintained for a minute ? Public policy 
requires the enforcement of certain rules as that 
contracts shall not be illegal nor immoral, that they 
shall not be in restraint of trade, nor of personal 
freedom; that they shall not invite to the com
mission of crime, as an undertaking with a man to 
pay money to his executors if he commits 
suicide. But public policy would no more imply 
such a matter as this and make its exclusion from 
a charter illegal than it would makean agricultural 
lease unlawful, because some of the covenants 
were inconsistent with the most profitable use of 
the land.

I  am of opinion, then, that the defendant 
has broken his contract without any sufficient 
excuse or justification, and that this action is 
maintainable. I t  will be said that this is a very 
narrow ground on which to decide the case. I t  
may be ; but it is the only ground, and it is not 
my fault that that is narrow. After all, the ques
tion is, had the defendant sufficient justification 
for breaking his promise P I  say no, and that the 
plaintiff must recover. The question whether a 
deviation to save life is justifiable is untouched 
by this opinion. That question depends on 
different considerations, and different autho
rities.

Appeal dismissed w ith  costs.

[Q.B. Div.

Solicitors for the plaintiffs, W altons, Bubb, and 
W alton .

Solicitors for the defendants, W. A . C rum p  and 
Son.
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Eeported by A. H. Poyser, Esq., B arrister-a t-Law .

M ay  16 and  27,1870; M arch  18,1880. 
(Before Cockborn, C.J. and L ush, J.)

Greer v . Poole and others.
S h ip  and  sh ip p in g — M a rin e  insurance— Cargo 

undam aged— P aym ent by owner o f  cargo i n  
discharge o f  bottom ry bond— Loss by p e rils  of 
the sea—E n g lis h  p o lic y  on goods in  F re n ch  ship 
— Construction.

The p la in t if f ,  the owner o f  cargo, sought to recover, 
upon  a  p o lic y  o f  insurance  f o r  a  sum p a id  by him  
in  discharge o f  a bottom ry bond in  order to obtain  
possession o f  h is goods. The bond had been given  
by the master o f the vessel upon the ship, fre ig h t, 
and cargo in  o rder to p a y  fo r  repa irs  rendered  
necessary by a co llis ion  w ith  another vessel at 
sea. The ship and  fre ig h t proved insuffic ient to 
satis fy  the bond, and the p la in t i f f  had to p a y  the 
deficiency. The p la in t i f f  also contended tha t, as 
the goods were on board a F rench  ship, the p o licy  
m ust be construed accord ing to F rench  law .

H e ld , th a t the po licy , in  the absence o f s tip u la tio n  
to the con tra ry , m ust be construed by Englieh  
law , and  th a t the p la in t i f f  was no t en titled  t°  
recover, as the loss upon the cargo was not 
p ro x im a te ly  caused by p e r ils  o f  the sea.

T his was an action upon a policy of marine insur
ance. The material facts are fully Bet out in the 
judgment of the Court.

Oohen, Q.C. (J. O. M athew  with him) for the 
plaintiff.—This was a loss by perils of the sea, for, 
though the goods were not actually damaged, still 
they were of necessity pledged to make good such 
losses, and the owner is entitled to recover just as 
he would for money paid for salvage:

D ent v. S m ith, L . Pep. 4 Q.B. 414 ; 20 L . T . Bep.
N. S. 868 ; 2 Mar. Law Cas. O. S. 251 ; 

Rodocanachi v. Elliott, 2 Asp. Mar. Law Cas. 21, 
339; L . Bep. 9 C. P. 518 ; 31 L . T. Bep. N. S. 239.

By French law the p la in tiff would be entitled to 
recover, and as the goods were on board a French 
ship French law must preva il:

Lloyd v. Guibert, L . Bep. 1 Q. B. 115; 13 L. T. Bep- 
N.S. 602 ; 3 Mar. Law Cas. O. S. 26,383;

Ionides v. Universal Marine Insurance Company, 1® 
C. B. N. S. 259; 1 Mar. Law Cae. O.S. 353. 

E n g lis h  H a rr is o n  ( W a tk in  W illia m s , Q .G . w ith  
him).—The policy was effected in England w ith  
English underwriters, and must be construed by 
English law. The point that this was not a loss 
by perils of the sea is concluded by authority: 

Powell v. Gudgeon, 5 M. & S. 431;
Sarqwg v. Hobson, 4 Bing. 131; 2 B. & C. 7 ;
H a rr is  v. Scaramanga, 1 Asp. Mar. Law Cas. 339 

L. Bep. 7 Ch. 481 ; 26 L . T . Bep. N. S. 797.
C ur. adv. vu lt-

The considered judgment of the court was 
delivered by

L ush, J.—This was an action on a marine policy 
on goods on a voyage from Lagos to Marseilles iQ
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a Drench 
general

u ship. By the terms of the poBcy
v------average was to be payable as per judicial
toreign statement. The ship having come into 
collision with another ship put into Gibraltar lor 
repairs. The cargo was undamaged. The master 
not having funds enough to do the necessary 
repairs, took up a loan on bottomry upon ship, 
reight, and cargo. On arrival at Marseilles t e 
ondholder took proceedings to enforce his rig s 

agamst ship, freight, and cargo, and ship̂  an 
"eight proving insufficient to satisfy the bond, 
tfae plaintiff had to pay the deficiency in order to 
release his goods. A  judicial average statement 
Waa made out at Marseilles, which however did 
“cc comprise the sum paid to the bondholder as 
he payment had not then been made. The defen- 

cant paid into court a sum sufficient to satisfy 
*ue claim for particular charges and expenses and 
general average under the adjustment, and the 
°n|y question submitted to us is whether the 
,,ki°UrLt paid to release the goods is recover
able under the policy. On the argument Mr. 
yohen, who appeared for the plaintiff, feeling 
"bat he could not sustain the claim as general 
average, contended that this was under particular 
"cumstances a loss by perils of the sea, the cir 

curastances relied on being that the French law 
'tied the owner of the vessel in question o 

abandon the ship and freight to the bondholders, 
and thus to release himself from further liability, 
r?e French law differing in this respect from 
fuiglish law. Whether this contention is well 
ounded or not is not in our opinion material; tor, 
apposing it to be so, it does not make the loss a, 

'oss by perila of fcho aea The proximate cause ot
t?e loss to  which alone our law has regard was 
"ne m abiHty  Qf fche a „ en t of the shipowner to pay 
/ 1;,fcae charge which he had for want of funds at 

aitar created on the cargo. The goods sus- 
I t  was further contendedtained no sea damage, i t  was turtner i-uu«ou»— 

behalf of the plaintiff that as the policy was 
upon goods in a French ship it must be construed 
„ if  1,1 had been a French policy, and that under 
) r i P ° licy the loss would have been deemed a 
' by perils of the sea. Whether a French 
P "ey would have been so construed is again 
in ? ateria1' I t  is no doubt competent to an 
th; i Wriber °u an English policy to stipulate, it he 
ariJl. fit, that such policy shall be construed an 
. bbued in whole or in part according to the law o' 

y 'oreign state as if  it had been made in and by 
subject of the foreign state, and the policy m 

avA*tl0a does 80 stipulate as regards ge° eral 
nni; age; but except when it is so stipulated t e 
anr1°y .muab he construed according to our law 
v. ; o Without regard to the nationality of the 
fiantŝ  0u r 3udSment is therefore for the defen-

Judgm ent f o r  defendants. 

0o8olicitors for plaintiff, Gregory, Rowcliffe , and

Solicitors for defendants, P a rke r  and Go.

COMMON PLEAS D IV IS IO N .
Reported by J . A . F oote, Esq., Barnster-a t-Law .

Tuesday, M ay  25, 1880.
(Before Lord Coleridge, O.J., Grove and 
v L opes, JJ.)

Bolckow, V aughan, and Co. v. Y oung.

Practice -  In terrogatories  -  Irre levancy  -  Order 
j i J L j L L . i  T . o.

The defendant, a shipowner, was sued by the 
1 L in e rs o f  the cargo and charterers f o r  non-de livery  

f  carpo The defendant alleged th a t the non
delivery icas caused by p e rils  o f  the sea excepted 
in  the charter-party and  b il l  o f la d in g .

TTpU that interrogatories_ asking the p la in tif fs  
"  t ’ether the cargo was insured, and i f  so, w ith

i  i  *» ™hat ? r u n t ’ were
tre levant and therefore inadmissible.

Summons adjourned from chambers by Bowen, J.

ironmasters , London ; the defendantBrothers, eh ipbro^tU i

being the ^  comprised a claim by
Honldtr Brothers, as charterers and shippers for 
T  l l  ’^ l iv e rv  at Leghorn of a cargo of steelthe n°n-do! y . orough. and an alternative
rails from Bolckow,Vaughan, and Co.,
claimibyth p same carg0 under the bill of 
as shippers £ t of defence alleged that the
non delivery «rose from perils of the sea excepted 
non-denve y tbo charter-party and bill of
b y .the ^¿ further pleaded that before and at the 
!adingVafhn wreck and loss of the W olverton, 
time of the "rf  fcively had parted with and
fhB ^  -ed l l l  interest in the said goods to othertransferred all ^  rcgpectively any mterest
persons, a _ defendants sought to
whatever therein ie8 agking ^  plaintiSs
administer ' gwag in8Ured, and if so, with
whether the g fche in8Urance or insurances
whom andby ,md to what amount. On the 
had b®«' obiecting to answer, a summons for a 
S r’bher answer waf taken out and adjourned by 
Bowen, J. to the court.

, e ^  the defendant.—These mterroga-
Glarkson , ,. i8SUeS and would be the

tones are ± L  cross-examination. Wefirst questionsput.upo ^  ^  pIaint;fis had>
allege in the P red afi their interest in the
before abd d*-8 material with regard to this that 
goods, and asking by whom the insurances,
tbeinC6rr° f !  effected should be answered. The 
if any, were on behalf of the under-

Z Z S i ? *■ «”
pleadings to assume that. _

j  G M atthews for the plaintiffs. The interroga- 
j .  u. m i* wholly irrelevant. lhe

tones obje nofc the piaintiffson the record ;
underi"rrba8 never been the practice to answer 
and it has w in8uranoe SUch as this, which
Lreeon°yaput for the purpose of creating prejudice.

T A Pm fridge, C.J.—I  think these interroga- 
. 1-I°rd ™ irrelevant. If, as Mr. Clarkson says, we 
“ " “ ‘ to look behind the pleadings and see that 
are not to behalf of the underwriters,
f t  S T  to'even lo n g e r  against him. That
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would be the only ground upon which it could be 
suggested that they were relevant.

M otio n  refused w ith  costs.
Solicitors for the plaintiffs, W altons, B ubb, 

and W alton.
Solicitors for the defendant, W. A . C rum p  

and Son.

HOUSE OF LORDS.
Reported by C. E. Malden, Esq., Barrister-at-Law.

M a y  7, 10,11, and  Juno  7,1880.
(Before the L ord Chancellor (Selborne), Lords 

H atherley and Blackburn.)
POSTLETHWAIXE V. FREELAND.

ON AFPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

S h ip p in g —D em urrage— C onstruction  o f  charter- 
p a r ty — Cargo *■ to be discharged w ith  a l l  despatch 
accord ing to the custom o f  the po rt.”

A  cha rte r-p a rty  in  w h ich  there are s tipu la tions  as 
to the load ing  o r d ischa rg ing  cargo in  a p o rt is  
a lw ays to be construed as made w ith  reference to 
the custom o f  tha t p o r t ;  therefore the words 
“  cargo to be discharged w ith  a l l  despatch accord
in g  to the custom o f  the p o rt,”  do no t affect the 
l ia b i l i t y  im posed on the charte re r bg the o rd in a ry  
clause, “  cargo to be tahen fro m  alongside a t the 
m erchant’s ris lc and expense.”  “  Custom ”  in  
such a  case means a settled and established p rac
tice o f  the p o rt.

I n  an action  brought by a  sh ipow ner aga inst the 
charterer f o r  dem urrage a t the p o rt o f  discharge  
i t  was proved th a t f ro m  the n a tu ra l conditions  
an d  ru les  o f  the p o rt ships m ust necessarily be 
discharged in to  lighters, an d  th a t on ly  a lim ite d  
num ber o f  ligh te rs  were ava ilab le .

H e ld  (a ffirm in g  the ju d g m e n t o f  the court below), 
th a t the insuffic iency o f  the num ber o f  ligh te rs  
ava ilab le  to discharge sim u ltaneously a l l  the 
ships ly in g  o ff the p o r t  when the p la in t i f f ’s ship  
a rr ive d  there, could no t in  the absence o f  any  
express s tip u la tio n  as to tim e o f  discharge, be 
considered as a n  im pedim ent to the due discharge 
o f  tha t sh ip co lla te ra l to or separable f ro m  the 
custom o f  the p o rt, and  tha t the charterer was not 
lia b le  f o r  demurrage.

Bodgers v. Forrester (2 Camp. 483) and  Burmestor 
v. Hodgson (2 Camp. 488) fo llow ed .

Ford v. Cotesworth (L . Rep. 5 Q. B . 544; 23 L .  T. 
Rep. N . S . 165 ; 3 M a r. L a w  Gas. 0 . S. 190, 468) 
expla ined.

Wright v. New Zealand Shipping Company (ante 
p .  118,- 4  E x . D iv . 165 n., 40 L .  T . Rep. N . S. 
413) d istingu ished.

T h is  was an appeal from a judgment of the Court 
of Appeal (Brett and Thesiger, L.JJ., Cotton, L.J. 
dissenting), affirming a judgment of the Exche
quer Division (Kelly, C.B. and Hawkins, J.) in 
favour of the respondents.

The case is reported ante, p. 129; 4 Ex. Div. 
155, and 40 L. T. Bep. N. S. 601.

The appellant, the plaintiff below, was a ship
owner ¡carrying on business at Milton, in Cum
berland, and was the owner of a vessel called the 
C um berland  Lass ie ; and the respondents (the 
defendants below) were ship and insurance brokers 
and commission merchants, of Great St. Helen’s, 
London. The action was brought in respect of;a 
claim of the plaintiff for forty-three days’ demurrage

of his ship, or in the alternative damages for the 
detention of the ship beyond the time limited by 
the charter-party executed between the plaintiff 
and the defendants. The action was tried before 
Lord Coleridge, C.J., and a special jury in March 
1878, when a verdict was found for the defendants.
I t  appeared that on the 28th April 1875, the 
defendants chartered the C um berland  Lassie for the 
carriage of a cargo of about 370 tons of steel rails 
from Barrow-in-Furness to East London in South 
Africa. The charter-party provided that the cargo 
should be brought and taken from alongside the 
merchant’s risk and expense, and it contained the 
following stipulation: “ The cargo is to be dis
charged with all despatch, according to the 
custom of the port.” I t  was for the breach of this 
stipulation that the action was brought. On the 
2nd June 1875 the master of the ship signed and 
delivered to tho defendants a bill of lading for the 
rails, which had been shipped under the charter- 
party, by which it appeared that the shipment 
had been made on behalf of the Crown agents for 
the colonies, and that the rails were consigned to 
the railway engineer at East London. East 
London is a “ bar ” harbour, and vessels of the 
size of the C um berland Lassie  are obliged to 
unload a considerable portion of their cargo 
before they can cross the bar. The discharge 
of cargo [outside the bar is generally effected by 
means of lighters, which are propelled by manual 
labour along a rope or warp running from a quay 
inside the harbour across the bar, and thence to a 
buoy outside. These lighters are hauled from the 
main warp to the vessels by means of branch 
warps, or they are sometimes brought from the 
main warp alongside the vessel by means of a 
steam tug. In  1875 the port was unusually 
crowded with shipping, the Colonial Government 
having in that year begun to build a railway in the 
neighbourhood, which necessitated the importation 
of a large quantity of steel rails and other heavy 
material of a like kind, no such cargo having been 
imported into the place previously. In  this state 
of things the C um berland  Lassie  arrived at the 
port on the 31st Aug. 1875, and she was ready to 
discharge on the 1st Sept. Upon her arrival the 
agents of the charterer employed the company to 
whom the warp and lighters belonged to discharge 
the vessel, but the number of lighters possessed 
by the latter was wholly insufficient to enable the 
ships which had arrived to be discharged with 
expedition, and the result was that the discharge 
of the Cum berland Lassie  was not commenced 
until the 6th Oct., and was not finished until the 
23rd Nov. The plaintiff contended at the trial 
that the delay which occurred in the discharge of 
his ship was one for which the charterers were 
liable. On the verdict being given against him at 
the trial he applied for a new trial, on the ground 
that the learned judge had misdirected the jury by 
not telling them that the risk of not being able to 
discharge with despatch fell upon the charterers, 
that the consignees were bound to provide means 
for discharging the cargo, and upon the further 
grounds that the defendants did not show that 
they had used all reasonable or possible means for 
discharging the cargo, that there was no evidence 
that the usual number of lighters fit to discharge 
railway iron were in port, and that there could be 
no binding custom as to the number of lighters fit 
to discharge railway iron on account of tho recency 
of the importation of such iron into the port.
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The rule for a new trial having been discharged 
by the Exchequer Division, their judgment was 
affirmed by the Court of Appeal as above men
tioned, and from this judgment the present appea 
was brought.

B u tt, Q.C., Cohen, Q.C„ and B igho rn  appeared 
for the appellant, and argued that the main question 
was whether the number of lighters employed was 
to be considered part of the “ custom of the port- 
The cargo was to be “ discharged with alldespatc 
according to the custom oE the port,’ and tne 
question is, what is a reasonable time under tne 
circumstances. Lord Coleridge, C.J., in summing 
up, directed the jury that the number of lighters 
was part of the custom of the port, which we say 
was a misdirection, for the number of lighters 
cannot form part of the custom; the words reter 
only to the method of unloading, not to the time 
to be employed, otherwise what would be the 
Position of affairs if all the lighters were out ot 
repair ? Apart from the custom (which we say 
only refers to the method of unloading) it would 
be the charterer’s duty to have sufficient lighters 
to unload the ship in a reasonable time, and t e 
evidence here shews that reasonable diligence was 
not used. They cited

Randall v. Lynch, 2 Camp. 352 ; nn .
Ford v. Cotesworth, 3 Mar. Law Cas. 0 . S. lJo, 1 >

L. Eep. 4 Q. B. 127; 19 L. T . Eep N. S i534 , 
affirmed on appeal, L. Eep. 5 Q.B. .>44, 2o . •

Wright v. New Zealand Shipping Compang, ante, 
p. 118 ; 4 Ex. D iv. 165 n ; 40 L. T . Bep. N. S. 413 ,

Ashcroft v. Crow Orchard Colliery Company, 2 
Mar. Law. Cas. 397 ; L . Eep. 9 Q. B. 540 ; 31 L. 1.
Bop. I i .  ¡8. 266; rtno KA"| .

Tapscott v. Balfour, 1 Asp. Mar. Law Cas. oU , 
L . Bop. 8 C. P. 40; 27 L. T. Eep. N. S. 710 ;

Adams v. Royal M ail Steam Packet Company, o L. ■ 
N. 8. 492;

Harris  v. Dreesman, 23 L . J. 210, Ex ;
Kearon v. Pearson, 7 H . &  N . 386; r0- _ o
Cunningham v. Dunn, 3 Asp. Mar. Law Cas. oj ,

C. P. p iv . 443; 38 L. T. Eap. N . S. 631;
Barker v. Hodgson, 3M . & S. 267. _ .
Davies v. M ‘ Veagh,fante. p. 149 ; L . Eep. 4 Ex. D iv. 

265; 41 L . T . Eep. N. S. 308;
Rodgers v. Forrester, 2 Camp. 483;
Burmester v. Hodgson, 2 Camp. 488 ;
H ill  v. Idle, 4 Camp. 327 ; . T
Phils y. Byers, 3 Asp. Mar. Law Cas. 147 L. Eep. 

1 Q. B. D iv. 244 ; 34 L. T. Eep. N. S. 526.
W athin W illiam s, Q.C. and M 'L e o d , for the 

respondents, supported the judgment of the 
majority of the Court of Appeal.

Cohen, Q.C. was heard in reply.
A t the conclusion of the arguments, their Lord- 

ships took time to consider their judgment.
June  7.—Their Lordships gave judgment as 

IOllows :
The L ord Chancellor (Selborne).—My Lords : 

the question in this case is, whether demurrage is 
Payable for delay in discharging a cargo of steel 
nails at the port of East London in South Africa, 
under the following circumstances.

By the charter-party, the appellant s ship 
Cumberland Lassie  was to take on board at 
Barrow - in - Durness and to deliver at Last 
London “ at any safe wharf where ships can 
«Ways lie safely afloat, as ordered on arrival, 
°r so near thereto as he,” i.e., the master,

can safely get,” the cargo in question, which 
“ to be brought to, and taken from, along- 

8lc*e at merchant’s risk and expense, and

“ to be discharged with all despatch according to 
the custom of the port.” For the loading at 
Barrow a fixed number of days was agreed upon, 
with demurrage at a fixed rate, if that time was 
exceeded. East London is a port with a dangerous 
bar at its entrance, over which ships heavily laden 
fas this ship wasl cannot pass till they are 
lightened by the discharge of a great part of their 
rarso This is done by means of lighters pro
f ite d  by manual labour along a main rope or 
warp? running from a quay inside the harbour 
across the bar to a buoy outside, from which they 
are hauled to the ship’s side by means of branch 
warns. The main warp, and the whole supply of 
lighsers at the port, were in the hands and under 
the management of the Colonial Government till 
1873 when they were transferred by the Govern- 
S  £  » called the “,11.«
Landing and Shipping Company. I t  is stated 
that “ prior to 1873 the warp had been the pro
perty oPf the Colonial Government, but in that year 
ft wa7s taken over by the company. Mr. Jameson, 
a director of the company, gave evidence to the 
effect that in 1875, and for some time afterwards, 
they had a control over the use of the warp, and 
thiJis consistent with other parts of the evidence, 
viz? that when the company had once begun the 
discharge of a vessel, they “ would not allow any 
interference, even by the Government surf-boats, 
and that “ when the Government (which seems 
“  have reserved to itself some sort of concurrent 
right with the company) “ had commenced the 
discharge of a ship, they acted in the same way. 
The company in 1875 had nine lighters, of which 
only seven wore in working order, and only four 
were fit to discharge such a cargo as that of the 
Cumberland Lassie, at the time when that ship 
arrived The Government had usually two, and 

tn  have brought in three more about 
K  time or sofnfterwfrds, from Port Elizabeth 

in Algoa Bay, more than 150 miles off,which was 
the nearest port where any additional lighters 
ciuld haveStbePen obtained. The rails on board the 
Cumberland Lassie were shipped on account of 
the Grown agents in the colony ; but I  do not find 
• t h e  evidence any proof that, consistently with 
ihe usage of tfe  ^ r f  (as already described) any 

the^Government lighters were or could have 
been made available for the discharge of this

l artit ° t ’s°“ £ 5  ^ W h e r i r C S  -
fhe amval of this ship, and as seems to have 

^ ^ w T r e ^ - ^ h i p r ^ n g T f f  the £

to r i“ 2 o X g V t E i  order of Ser arrival, 
a? reported I t  the port office; one lighter 
per d?em being sent to her on every working day 
till ste could cross the bar I f  no lighter was 
readyfsuitable for her particular cargo, she might 
lose her turn for the day; which, however, did 

f lanw n in this particular case. There werenot happen in tm sp  during which the
Cumberland Lassie la y  idle off the bar at East 
London, from the 31st Aug. to the 6th Oct. l8L>, 
ready (as far as her master was concerned) to dis
charge her cargo, but prevented from doing so 
by the priority in the use of the warp and of the 
lighters then available at the port, allowed by the 
iIg of the port to ships which had arrived 
before her. Her turn came on the 6th Oct., and
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no complaint is now made of any subsequent 
delay. The question before your Lordships is, 
whether demurrage is payable for her detention 
there during those twenty-four working days ?

A t the trial before Lord Coleridge, C. J. a verdict 
was given for the defendants, the charterers, under 
the direction of that learned judge, A  rule n is i 
was obtained for a new tria l; but this, after argu
ment, was discharged by Kelly, C.B. and Hawkins, 
J. sitting as a divisional court. Their judgment 
was affirmed by a majority (Brett and Thesiger, 
L.JJ.) in the Court of Appeal, Cotton, L  J. dis
senting. The appeal of your Lordships is from 
that decision, and my opinion is that the judg
ment appealed from ought to be affirmed.

There is no doubt that the duty of providing and 
making proper use of sufficient means for the dis
charge of cargo, when a ship which has been char
tered arrives at her destination and is ready to dis
charge, lies (generally) upon the charterer. I f  by 
the terms of the charter-party he has agreed to 
discharge it within a fixed period of time, that is 
an absolute and unconditional engagement, for the 
non-performance of which he is answerable, what
ever may be the nature of th6 impediments which 
prevent him from performing it, and cause the 
ship to be detained in his service beyond the 
time stipulated. If, on the other hand, there is no 
fixed time, the law implies an agreement on his 
part to discharge the cargo within a reasonable 
time, that is (as was said by Blackburn, J. in 
F o rd  v. Gotesworth, 3 Mar. Law Oas. O. S. 
195, 468), “ a reasonable time under the cir
cumstances.” Difficult questions may some
times arise as to the circumstances which 
ought to be taken into consideration in de
termining what time is reasonable. I f  (as in 
the present case) an obligation, indefinite as to 
time, is qualified or practically defined by express 
or implied reference to the custom or practice of 
a particular port, every impediment arising from 
or out of that custom or practice, which the 
charterer could not have overcome by the use of 
any reasonable diligence ought (I think) to be 
taken into consideration. These distinctions are 
well illustrated by three cases, which were 
referred to in the arguments at your Lordships’ 
bar. In  R a n d a ll v, L yn ch  (2 Camp. 352) the 
charterer was held liable for demurrage, a par
ticular time being fixed by the charter-party 
for the discharge of the cargo. In  Rodgers v. 
Forrester (2 Camp. 483), where the contract 
was to discharge the ship “ within the usual 
and customary time for unloading such a 
cargo,” and in Burm ester v. Hodgson (2 Camp. 
488), where the court thought this to be the 
contract which the law ought to imply from 
the terms of the charter-party, the charterer 
was held not liable for demurrage. In  all those 
three cases, the circumstances which caused the 
detention of the ships were the same—viz., the 
crowded state of the London Docks, in which the 
ships were, by Act of Parliament, obliged to un
load. I f  your Lordships should agree that the 
present appeal ought to be dismissed, you will, I  
think, be adhering to the principle of Rodgers v. 
Forrester and Burm ester v. Hodgson, which do 
not appear to me to be in principle inconsistent 
with later authorities.

Two recent cases were much relied upon in 
the argument of the appellant’s counsel at your 
Lordships’ bar—F o rd  v. Gotesworth (3 Mar. Law

Cas. 0 . S. 190, 468) and W rig h t v. The New  
Z ea land  S h ip p in g  C om pany L im ite d  (ante, p. 118). 
F o rd  v. Gotesworth appears to me to be perfectly 
consistent with the harlier cases. The judgment 
of the court of error turned upon a vis m ajor, 
which the court held to have impeded the master 
of the ship, as well as the agent of the charterer, 
from performing his part in the discharge of the 
vessel. But at the trial the jury was told by Cock- 
burn, C.J. (in my opinion correctly, nor do I  per
ceive that the court of error thought otherwise), 
that “ the question whether the time was reasonable 
or unreasonable ought to be judged with reference 
to the means and facilities available at the port, and 
to the facilities and course of business at the port.” 
In  the other case (W rig h t v. The New Zealand  
S h ip p in g  Com pany L im ite d , uh i sup.), which is at 
first sight much more favourable to the appellant, 
there were special oircumstances on which the 
decision might very well have been founded, but 
to these (as it does not appear to me to have been, 
in fact, founded upon them) I  do not more particu
larly refer. The distinctions between that case and 
the present (whether the doctrine laid down in it 
can be suported or not) are, that there no express 
reference was made in the contract to theymstoru 
of the port, and that, if such a reference ought to 
be implied, no custom or other circumstances 
existed which would have made it impossible for 
the charterer, by the use of any reasonable dili
gence, to have provided himself with lighters for 
the discharge of the cargo earlier than he did. 
What the Lords Justices in that case held was (in 
the words of Cotton, L.J.) that “ an obligation was 
imposed upon the charterer of providing at the 
port of discharge sufficient appliances of the kind 
ordinarily used at the port; ” and it was expressly 
added that he would not have been bound to provide 
appliances which were not in use there, but might 
be in use at other ports. In  the present case it 
appears to me to be the true result of the evidence 
that the Cum berland Lassie was discharged with 
all despatch according to the custom of the port. 
In  the construction of this contract I  think that 
the words “ according to the custom,” &c., ought 
to be read in connection with the word “ dis
patch.”

Looking at the natural conditions, and the 
rules of the port, its distance from any other 
port, the necessity for the use of the warp, and the 
control over the warp possessed by the Bast 
London Landing and Shipping Company, I  do 
not think that the insufficiency of the number of 
lighters available to discharge simultaneously all 
the ships lying outside the bar of East London 
when the C um berland Lassie  arrived there can be 
regarded as an impediment to the due discharge 
of that ship, collateral to or separable from the 
custom and practice of the port, against which the 
charterers ought to have provided, or for which 
they ought (as between themselves and the ship
owner) to be held responsible. I  therefore propose 
to your Lordships to dismiss the present Appeal 
with costs.

Lord H atherley.—[After going through the 
facts of the case, his Lordship continued]: Now 
it appears to me from the evidence and the cases 
cited at the bar, that the charterers (the respon
dents) have not been in any default in respect of 
the engagements entered into on their part in the 
charter-party, viz., “ to discharge the ship with 
all despatch, according to the custom of the port.”
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cases show th a t when a specific tim e  is 
named, e ith e r in  w ords o r by necessary im pu- 
cation, th e  p a rty  w ho  has contracted to  n n  oa 
ship w ith in  the  l im it  m u s t bear the loss occasional 
hy any excess of tim e , a lth o ug h  the de lay was n 
occasioned by any de fau lt on his p a r t ; fo r, as was 
said by L o rd  Tenterden, in  h is  w o rk  on sh ipp ing  
:m  a passage quoted by m y noble fr ie n d  opp ) 
ln  d e liv e rin g  the  ju d g m e n t o f the co u rt in  E  
\  Coteaworth, (u b i sup.), “  he has engaged th a t i t  
shall be done.”  B u t a l l  th a t is  engaged to  be 
done here is  “  to  proceed w ith  a ll d ispatch accord- 
ln g  to  th e  custom  of the p o rt.”  Such an engag 
m en t m ig h t no t, perhaps, excuse th e  mere ia 
r ?m  the  consequence o f any unusaal acci 

a ris ing  to delay the  d ischarge o f  th e  vessel beyond 
the custom ary t im e  o f d ischarge (see ba rke r ■ 
Hodgson, u b i sup., cited  in  F o rd  v. Goteswar f ), 
because th e  m erchan t has contracted tha  
discharge sha ll ta ke  place w ith in  a g iven  tim e, 

•'hat o f the  usua l period  fo r  discharge 
hke vessel in  th a t p a rt ic u la r  p o rt, and the  sh p- 
°W ner is e n tit le d  to  have h is sh ip back a t t lie  
exp ira tion  o f th a t  tim e  or to  be paid dem urrage, 
w hatever be th e  cause o f delay. B u t w  en 
con trac t m ere ly  engages th a t  the  m erchant snau, 
W ith a l l  despatch, acco rd ing  to  the  custom  o 
Port, un load  th e  vessel, he w i l l  be, as i t  appe , 
® e> fu lf i l l in g  h is  con trac t i f  he em ploy a 
usual m ethods o f desnatch, and especially

m m ilin g  h is  con trac t i f  be empmy - -  
usual m ethods o f despatch, and especially 
warps and lig h te rs  usua lly  so employed, ana 

specia lly w hen, in  fac t, a despatch was o 
as g rea t as in  the case o f any other ship o f the 
aame size and b u rth e n . I  do not th in k  th a t ‘ he 
m erchant has engaged th a t he w ill use any other 
means o f despatch “ ban those used bab ituany at 
‘ h? po rt. I t  is suggested th a t he Bhouhi have 
®ken care th a t th e  supp ly o f lig h te rs  sho 

adequate w ith o u t delay to a ttend  to  his ship. 
th is  w ou ld  be to  adopt a course w h ich  there  1 
evidence th a t anybody fre q u e n tin g  the por 
adopted. So fa r is th a t fro m  be ing the  ease, th a t 

0 sh ip  is  shown ever to  have adopted ®ny , * 
course than  th a t w h ich  was taken  by the dete
d an ts ; n o r has the  a rg u m e n t suggested any
°°u rse  as ha v in g  been om itte d  by the m e rc h a n t 

h ich  w i l l  also be a course co inc id ing  w i
Ugage o f th e  p o rt. A n y  o th e r course w ould  De
outside the con trac t, and i f  i t  fa iled , as i t  p robab ly  
m ig h t when adopted fo r the f ir s t  tim e, ube . 
quent re s u lt w ou ld  be a breach o f the exi g 
con trac t, to  w h ich  th e  dem urrage m ig h t be a 
tn b u te d . T he  course taken  as to  tu rn s  seems to 
me p a rt o f th e  usage. ,

I  agree, the re fo re , w ith  m y  noble and ^a rn e  
»■‘end, the L o rd  Chancellor, th a t the appeal shorn 
be dism issed w ith  costs.

L o rd  Blackburn.— M y  L o rd s  : The 
‘ “ Is case, in  m y m ind, depends on w ha t is  th  
cons truc tion  o f —J :-------" lo '1oc> m  a char

‘ °m  a longside a t m erchant s r is n  a im  “ «"---u- 
m d w ha t is the  ex ten t o f the im p lied  undertak ing  
m  the  p a rt o f the m erchant to  provide 

o the r appliances fo r ta k in g  the cargo 
dongside. The  parties  to  the  ch a rte r-p a rty  m ay 
ay any s t ip u la tio n  they  please, a lte r  the 
ta k in g  w h ich  w ou ld  o therw ise  be im p lie d ; . ,
Jhe c h a rte r-p a rty  now before th is  House 
bey have n o t done so. The on ly  o the r re fe^ ni *  
t0 the  d ischarge of cargo is  “  the cargo is to  ne

V ol. I Y „  N .

i. with all despatch according to thed^charged with ^  ^  think that this
custom of the P? as the express reference to 
alters the quest , discharge is no more
the custom P°£d° For I  take it that
than would b mP hich there are stipulations 
a charter-party, i , • g0 io a p0rt,
M t0lw avfDfo be con^ued J  madę with is always to of the port of load-
reference to th the case may be (see
ing or disoharg , a 5 66; 16 L. T. Rep.
Hudson  v .E d e  (L .Ręp. ¿V! ,
W S. 698 ; affirmea (L. Rep. 3 <4- i \ d

KeP' ih ' wa^ expressly found in the case
S t  S h ip o w n e r  and his broker were not aware

of the usage. W ria h t v. New Zea land  Com-
In  f ei ° n  U 81 the^Court of Appeal were of 

pany (ante, p. 11 L  j  expressed it, that
opinion, as ,®ra^ eeU’b0und “ to have lighters 
the merchants ^  forthwith, and were not
reWl d to excuse the omission on the ground entitled to excu di8CVjarge, there was only a 
that, at ‘be POjt htera>8 nd when the plain- 
certain number o s ships belonging to
tiff’s vessel arrived,red t U e  1 ghters, and the 
other persons f‘ ^ nloagding the cargo
defendant  ̂ got ghtuid „ , ,To my mind,” says
as soon as “ ei  afford no answer to the
he.“ those " af nafc7 \h e  defendants, having 
plaintiff s «nioad the vessel, were bound to 
undertaken to 1 ^  finigh ifc within a reason-
be ready to do it, members of the court
able time/ ô 7 dL ° i  think that if the true 
express the sam , , <■ cargo to be brought
G°nS d'taken fromalongside at merchant’s risk and 
to and taken fro =̂ erobant undertakes to be
6XPr  w ith  lighters to discharge the vessel, the 
ready with g inEerted in this charter-party
?oUr the sh potner’s benefit that, “ the cargo is to 
for the 1snip despatch according to the
be discharged have been intended
cuSjOm o « . {rom thaC undertaking. But the
‘ d d io n  now to be decided, as I  think, is whether question n . . .  t0 tbat extent.
tbThe8 facts which are sufficient to raise the 

ihe th„ present case are few, and
question n P ordabip went through
not m ^ ,spf  :he case and continued:] The 
the me on for tm l on the 13th March 1878, case came o .. C j . and a special jury.
before Lor "nd I  think quite correctly,
dbat J“ custom” in the charter-party did not mean 
that «us™ in Which the word is some-
custom in . but meant a settled and esta-
^ ^ r p r a S e  ofthe port,and the learned judge 
thenRft it to them to say whether there was such an 
then leit d if tbe Cum berland Lassie
S t i l i S ' i  d„p.toh „ » fa  «h.
Ttance“ And in leaving this to the jury he told 
them effect that they were to take into account 
the circumstances as they were, though t e 
number of ships was unusually great, and the 
number of available lighters fewer than could 
have been worked by the warp. I  should observe 
hat lt appears to be clear that no lighters could 

have been obtained from any other port in a less 
! ! !  t h in  was occupied in discharging the ships 
! i.„d arrived before the Cum berland L a s s ie ; 
na hat no question was raised as to whether, if 

there had bem such, the merchant ought to have 
obtained them. The only question raised on the

A
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facts was that on which Lord Coleridge thus 
directed the jury. I t  is not disputed that if the 
direction was right the verdict for the defendant 
was justified. I t  seems to me clear that if the 
view of the law afterwards laid down by Bramwell 
and Cotton L.JJ., and, I  incline to think (as 
reported) lhesiger, L.J. also, in W rig h t v. N ew  
Zealand Com pany (ub i sup.) is correct, this was a 
misdirection. The present cause was brought 
before the Court of Appeal, then consisting of 
Brett Cotton, and Thesiger, L.JJ., shortly after 
ttiat Court, then consisting of Bramwell, Cotton, 
and lhesiger, L.JJ., had given judgment in W righ t 
v. JS/ew Z ea land  Company. Cotton, L.J., adhered 
to the view of the law he had taken in that case, 
and thought there should be a new trial. Thesiger, 
L.J. distinguished the two cases, not, to my mind' 
successfully, and thought the direction in the 
present case righ t; and, as Brett, L. J., agreed 
with him, judgment was given for the defendant. 
Ibe appeal is against that judgment. As the two 
decisions, that in the present case and that m W rig h t  
v. New Zea land  Company were almost contempora
neous, and were on applications for new trials in 
cases tried at the same Assizes, and almost con
temporaneously, I  think this must be treated as an 
appeal from both these cases. So that your Lord- 
ships have the opinion of Bramwell and Cotton, 
L.JJ. on the one side, and Brett and Thesiger, 
L.JJ. on the other, a balance of authority as nearly 
equal as could well be.

I t  is very singular, considering how long 
charter-parties having a clause in this form 
have been in use, that there should be no direct 
authority on the subject; but so it is. At 
least the counsel at your Lordships’ bar were 
able to cite none, and I  have not been able myself 
to discover any. I t  is almost as singular that the 
question should at last have been raised in two 
cases almost at the same time, and that the Court 
of .Appeal should be equally divided in opinion. 
I  think your Lordships must decide on analogy to 
other cases and on general principles of law • and 
though I  have felt, and still feel, that there is a 
great deal to be said in favour of the view of the 
law taken by those judges who are in favour of the 
appellants, I  have come to the conclusion that the 
ruling of Lord Coleridge and the judgment below 
were right, and that the appeal' should be dis
missed with costs.

As the merchant, if  not himself resident at 
the port of discharge, at all events has a 
consignee and correspondent there resident, 
he presumably knows all about the means 
and appliances for discharging a ship there 
better than the shipowner. I t  therefore
seems very reasonable that the shipowner, in 
making his bargain, should require the merchant
to make an estimate of the probable time of dis
charging the ship, and take on himself the risk of 
that time being exceeded; and then the ship
owner can fix the payment he is willing to take 
with reference to this; and this has long been 
done by providing lay days and demurrage for the 
discharge. In  the last edition of Abbott on 
Shipping published in Lord Tenterden’s life, (5th 
edit.), p. 180, it is said : “ The usual clauses pur
porting that it is covenanted and agreed by and 
between the parties that a specified number of 
days shall be allowed for loading and unloading, 
and that it shall be lawful to detain the vessel for 
those purposes a further specified time on pay-

ment of a daily sum, constitute a contract on the 
part of the freighter that he will not detain the 
ship for those purposes beyond the two designated 
periods ; and if he does so detain her he is liable 
to an ¡y.'tion on the contract in the form adapted 
to the nature of the instrument. I f  a ship be so 
detained the daily rate of demurrage mentioned 
in the charter-party will in general be the measure 
of the damages to be paid ; but it is not the 
absolute or necessary measure ; more or less may 
be payable as justice may require, regard being 
had to the expense and loss incurred by the 
owner, and the amount must be settled by a jury, 
if the parties cannot agree. And where the time 
is thus expressly ascertained and limited by the 
terms of the contract, the merchant will be liable 
to an action for damages if the thing be nob done 
within the time, although this may not be attri
butable to any fault or omission on his part, for 
he has engaged th a t i t  sha ll be done." These last 
words are put in italics by Lord Tenterden. I t  
still remains the more usual form of charter-party 
to insert lay days and demurrage days. In  many 
of the cases cited on the argument at the bar the 
charter-parties were of this nature, and the 
question only was whether the lay days had begun 
to run. Tapscott v. B a lfo u r  (I Asp. Mar. Law Cas. 
501) was of tliis nature; for though the charter-party 
did not name a specific number of days, it provided 
that the ship was “ to be loaded by the defendants 
at the rate of 100 tons per working day,” and as 
the burthen of the ship was known, and id  certum  
est quod certum red d i potest, this was equivalent 
to naming a certain number of days. No question 
could have been made, if there had been lay days 
in the present charter-party, that they would 
have begun to run on the 1st Sept. Neither 
does 'Thiis v. Byers (3 Asp. Mar. Law Cas. 
147) bear on the present case. The court 
there says: “ We took time to look into the 
authorities, and are of opinion that where a given 
number of days is allowed to the charterer for 
unloading, a contract is implied on his part that 
from the time when the ship is at the usual place 
of discharge he will take the risk of any ordinary 
vicissitudes which may occur to prevent him re
leasing the ship at the expiration of the lay days,” 
Had there been lay days in this case, that would 
have had a bearing on the question, whether the 
days on which the weather prevented lighters 
from crossing the bar were to be reckoned as lay 
days or not. The parties can by express agree
ment prevent any dispute as to this, as was done 
in H udson  v. Ede  (2 Mar. Law Cas. O. S. 
521; 3 Id. 114), though, as that case shows, 
they may, unless they are cautious, produce 
results which they did not anticipate. But, for 
whatever reason, the parties who framed the 
charter-party in this case, and in that in the case 
of W rig h t v. New Z ea land  Com pany (ante p. 118) 
did not choose to have lay days for the discharge of 
the vessel, and, consequently, it  is left t.o the 
court to say what is the contract implied by law, 
not qualified in any way in the charter-party in 
W righ t v. N ew  Zea land  Com pany, and in the 
present case only qualified, if at all, by the pro
vision that the cargo is to be discharged with all 
dispatch, according to the custom of the port.

The strongest argument in favour of the 
appellant is, I  think, this : “ The merchant,” 
says Lord Elleuborough, C.J. in B a rk e r  v. 
Hodgson (3 M. & S. 217) “ is the adven-
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turer who chalkB out the voyage, and is 
to furnish, at all events, the subject-matter 
out of which the freight is to accrue.’ And on 
this principle it was held in that case, and has 
been held in several others, that there is. an abso
lute contract on his part to furnish a cargo, and 
that he is bound to pay damages if it becomes 
impracticable to do so ; though it would be other
wise if it became illegal to do so. The cases ot 
Adams v. R o ya l M a,il Steam Packet Company 

'(5 C. B. N . 492) and K earon  v. Pearson  (u b i sup.) 
proceed on this principle. The parties may, and 
often do, provide, by express qualification, tna,t 
strikes, quarantine, or other impediments, shal 
excuse the merchant. And perhaps the same effect 
may be produced if it appear that the contract 
Was framed with reference to any particular state ot 
things : [H a r r is  v. Dreesman, 23 L .J . F a. 210.) X 
am not aware of any case contradicting the doctrine 
that, in the absence of something to qualify it, the 
undertaking of the merchant to furnish a cargo is 
absolute. And if the obtaining lighters or other 
customary appliances for the discharge of a snip 
on its arrival was, like the procuring a cargo tor 
loading the ship, a matter which fell entirely on 
the merchant, so that he might choose his own 
mode of fulfilling it, I  am not prepared to say 
that on the same principle he ought not to be held to 
undertake, without qualification, to provide those 
appliances. And this seems to be the basis ot tne 
judgments of Bramwell and Cotton, L.JJ., and, as 
it rather seems to me, of Thesiger, L.J. also, as 
then expressed (though he does not adhere now 
to that opinion) in W rig h t v. N ew  Zea land  Com
pany, and of Cotton, L.J. in the case now at the 
bar. But I  do not think that the undertaking to 
supply lighters or other appliances to assist in 
discharging the ship does fall within the same 
principle as the undertaking to supply a cargo. 
There is no case in which it has been held so o 
do; and, as far as I  can find, there is nothing in 
any of the text books in support of the “ootrine 
that it does; and, as it seems to me, what authority 
there is ( I  agree it is not very direct), is against 
the position. In  Rodgers v. Forreste r (2 Gamp. 483) 
the charter-party expressly stated that the sa d 
freighter should be allowed the usual and custo
mary time to unload the ship or vessel at her port 
of discharge.” The facts appearing to be that the 
oargo (wines) was of such a nature tha i w 
usual and customary to unload in a bonded ware
house, and that the delay in this particular case 
was owing to an unusual crowd of shipping in 
docks, Lord Ellenborough’s ruling was that tne 
usual and customary time was that which wou 
he taken to discharge into a bonded warehouse in 
the then state of the docks. In  Burm ester v. 
Sodgson (2 Camp. 488),which came on before Mans
field! C.J. three days afterwards, the point was 
still more clearly raised. There was no charter- 
party, the question arising on a bill of lading, 
hut as the defendants were consignees of the 
^hole cargo of brandies, that; did not, 1 tnin 
make any difference. The bill of lading was silent 
as to the period of discharge. I t  appeared that 
the ship entered the docks and did not complete 
her discharge for sixty-three days. “ I t  appeared, 
says the report, “ to be the invariable practice to 
hond cargoes of this sort. Even when the 
cargo is bonded, if the docks ate not overcrowded 
twenty or twenty-three days are a sufficient space 
of time for unloading.” Mansfield, C.J. said:

“ Here the law would only raise an unpliedpro
mise to do what was in Rodgers 
fit imitated for by an express covenant, viz., to ais 
charge^The ship in the 'usual and customary time

heChthea
cargo^can be unloaded in her turn into the bonded 
warehouses. Such time has not been exceeded by 
the defendant. I f  the brandies were to be bonded 
thev could not be unloaded sooner, and the defen-
a S  t» 1 .™  *> * “ >“ ? V “ ™ "the nlaintiff was to deliver them. I his was au 
express decision that the merchant was not 
responsible for the forty days’ delay occasioned by
the u n u s u a l l y c a n  be
responsible for the lighters being too few ton nload 
the unusual number of ships, if he is not to D 
responsible for tbo dock being too small to unload 
the same unusual number. In  F o rd  v. boles 
w orth  it was held that the contract tmphed by 
law was not, as Mansfield, C.J. held, a contra 
to discharge in the usual and customary time, but 
one that the merchant and shipowner should each 
use reasonable despatch in performing hisi part. 
But this does not in the least affect the pout for 
which the ruling in Burm ester v. Hodgson is in this 
Tase valuaWe-that in considering what is reason
able despatch under the circmstances the num  ̂
her of ships there, though unusually large is one 
of the circumstances to be taken mto account. In  
T a v lo r v. Great N o rth e rn  R a ilw a y  (L. ttep. I  t .
P. '385) it was laid down that a, reasonable 
tim e” meant what was reasonable ™der the 
circumstances. Byles, J. there says: My
brother Hayes treats ordinary time and reasonable 
time as meaning the same thing ; hut I  think 
reasonable time means a reasonable time looking 
at all the circumstances of the case. The delay 
in this case was an accident, as .ar as the defen
dants were concerned, entirely beyond their con
trol, and therefore I  think they are not liable. 
This is, I  think, right and applicable to 
the present case. The only other case which 
it is necessary to notice is Ashcroft v. Grow  
C o llie ry  Company (2 Asp. Mar. Law Las. 5y/). 
There the regulations of the docks, which were 
known to both parties, were, amongst others, 
“ No coal agent to be allowed to load more than 
two flats at the cranes at the same time, nor to 
have more than three vessels in the docks loading 
and to load at the cranes at one time. By the 
charter-party the vessel was to load in the docks : 
“ To be loaded with the usual despatch ot the port. 
The facts were that the defendants acted as their 
own coal agents, and had at the time thirteen 
ships which had priority over the plaintiffs ; and 
the ship was in consequence kept outside the dock 
for thirty days after she was at the disposal of the 
defendants before the dock company would admit 
her. The decision of the court was that the con
tract was to load with the usual despatch, and that 
this self-imposed liability on the part of the char
terers to do so was no defence, even if the plaintiffs 
had known of it, which in fact they did not. I  
think this, which is probably right, has no bearing 
on the present case.

The result is, that I  come to the conclusion 
that the ruling of Lord Coleridge was right, 
and that the appeal should be dismissed 
with costs. This is hard on the shipowner, who is 
in no default, and who probably never would have
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entered into a charter-party in these terms if he 
had thought he thereby incurred such a risk of 
delay. A ll that a court of law can do is to con
strue the contract as the parties have made it, so 
as to make it as clear as can be what the legal 
effect of such a contract is. The parties can, by 
altering the terms of their contracts in future, 
avoid any inconvenience that arises from that 
construction. I t  is no doubt not an easy thing to 
introduce a new form of contract into mercantile 
use, but it can be done.

Order appealed f ro m  affirmed, and  appeal 
dismissed w ith  costs.

Solicitors for the appellant, Parker«; Chester 
and Co.

Solicitors for the respondents, A lle n  and 
Qreenop.

JUDICIAL COMMITTEE OP THE 
PBIVT COUNCIL.

Beported by J. P. A sfih all  and P . W , Ka ik e s , Esqrs.. 
Barrie ters-at-Law.

A p r i l  6, 7, 8, 9, and M a y  6,1880.
(Present: Sir J ames Colvile, Sir Robekt Ph il l i- 

mobe, Sir Babnbs Peacock, and Sir M ontague 
Sm ith .)

T he Ovabense ; Reg. and L oggie v . Casaca and 
othebs.

Slave trade—Seizure— Portuguese ship in  B r it is h  
p o rt— Reasonable cause o f  suspicion—5 Oeo. 4, 
c. 113, ««. 4, 9—6 Sr 7 Viet. c. 53—36 &• 37 Viet, 
c. 88, as. 3, 4, 5, 17—39 & 40 Viet. c. 36, s. 267 
— Treaties w ith  P o rtu g a l o f  1842, A rts . 1 2  9 
10 ; o f 1871, A rt. 3.

The trea ty  w ith  P o rtu g a l concerning the slave trade  
relates to seizures on the h igh  seas and  n o t in  
p o rt or te r r ito r ia l waters.

Evidence w h ich  m ay ju s t i f y  a  seizure on the h igh  
seas is  not sufficient when the vessel is  in  ha rbour 
an d  there is  an o p p o rtu n ity  o f  exam in ing  her 
papers.

Sect. 4 o f the Slave Trade A ct 1873 does not a p p ly  
to Portuguese vessels seized in  a B r it is h  port.

The presence o f  the artic les enumerated in  the trea ty , 
and the Slave Trade Act 1873, as p r im a  fa c ie  
evidence o f  slave tra d in g , do not prevent a  seizor 
o f a vessel in  p o r t  being condemned in  costs and  
damogts, i f  w ith  reasonable care he. could have 
satisfied h im s e lf th a t the vessel’s employment 
was la w fu l.

The Ricardo Schmidt (L . Rep. 1 P . C. 268; 4 Moore
P . C. 121) approved.

T his was an appeal from the decision of the judge 
of the Yice-Admiralty Court at Sierra Leone, by 
which on 9th Nov. 1877 he had decreed the res
toration of the Portuguese brig Ovarense to her 
owners, and condemned the seizor, who was 
inspector-general of police in Sierra Leone, in 
costs and damages for the seizure and detention.

The appeal was only against that portion of the 
decree which condemned the appellant in costs and 
damages.

The Ovarense had been seized by the appellant 
whilst at anchor in the harbour at Freetown, 
Sierra Leone, on th e 5th Deo. 1876, on the following 
grounds—(1) For having on board a large quantity 
of water, and an extraordinary number of vessels 
for holding water, more than necessary for the use

of the crew, fourteen men all told, no certificate 
having been produced to him (the seizor) showing 
that security had been given that the empty 
casks were for lawful trade. (2) For having on 
board three krooboys said to be slaves. (3)> 
Also more mats than were necessary for the use 
of the crew. (4) A  large quantity of rice, seventy 
bags.

The evidence was taken before the registrar of 
the Vice-Admiralty Court on the 17th Feb. 1877,. 
and on several subsequent days up to the 20th 
June 1877, and various documents were put in on 
behalf of the claimant to prove that the trade in 
which the Ovarense was engaged was a legitimate 
trade of carrying free emigrants from various places 
on the coast of Africa to the Portugese island of 
St. Thomas. These documents consisted o f: (1) 
a royal passport, setting out the dimensions of the 
ship and the names of her owners, Fernando de 
Olivera Bello and Manoel Roderigues Formigal, 
which was dated the 9th June 1870, and visedd at 
the various ports she had visited between that date 
and the 25th Sept. 1876, the last vise being given at 
St. Thomas,to proceed to Sierra Leoneand Liberia, 
in the course of which voyage she was seized; 
(2) The ship’s articles, dated Lisbon, 14th June 
1876, for a voyage to St. Thomas for ten months, 
and to return to Lisbon ; (3) a charter-party 
dated at St. Thomas, 23rd Sept. 1876, by which 
the Ovarense was chartered to Francisco Ferreira 
de Moraes, for the purpose of being used by him 
in the conveyance of passengers and labourers ; (4)” 
a license by the Governor of St. Thomas to charter 
Moraes to engage labourers as agents for pas
sengers in St. Thomas, dated the 21st Sept. 1876; 
(5) A  licence to the captain of the Ovarense to 
carry labourers in the ship to the number of 368, 
or, if certain alterations were made, 400, dated the 
21st Sept. 1876; (6) the ship’s manifest, contain
ing a statement of the cargo on board, dated 
the 25th Sept. 1876; (7) the bill of lading of 
the said cargo, dated the 25th Sept. 1876 i- 
(8) (a) a letter from the Governor of St. Thomas 
to the Portuguese consul at Sierra Leone, 
stating the nature of the voyage in which 
the Ovarense was engaged, and requesting him to 
afford her every protection. Evidence was also 
given of the law in force at St. Thomas at the time 
to show that slavery was not in existence, and that 
the importation of slaves was forbidden, but that 
a system was in force for the legal introduction of 
free labourers from the coast of Africa, and also of 
“ An Act authorising the appointment of shipping 
masters of the several ports of entry in Liberia.” 
enacted by the Senate and House of Repre
sentatives of the Republic of Liberia, to regulate 
the arrangements for the shipment of native 
African labourers, from the Republic to places 
beyond its limits, and also of certain contracts 
under which the three krooboys and other pas
sengers were shipped on board the Ovarense.

On consideration of the verbal evidence and of 
those documents, and of the law on the subject, 
the learned judge of the Vice Admiralty came to 
the conclusion that the questions for his decision 
were: (1) Was Mr. Loggie duly authorised to 
visit, seize, and detain ? (2) Had he reasonable
grounds for suspicion? (3) Were any of the 
particulars mentioned in the schedule (to the Act 
of 1873) found on board or in the equipment ? (4)

(a ) R e fe rre d  to  in  th e  ju d g m e n t as (6).
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Was the vessel fitted out for or engaged in the 
slave trade ? (5) I f  not so fitted out or engaged,
Was there a “ probable cause” for seizure or or 
proceeding to adjudication ? (6) I f  so engage or
fitted out, had her owners a guilty knowle g 
thereof to justify condemnation of the vesse an 

the goods; and had the charterer a ¥  
5 nowledge also to deprive him of the goods belong- 

to him ?
As to (1), no question was raised, Mr. Loggie 

having a deputation or commission from e 
governor, as his deputy; and as to (6), there was 
&o evidence to show a guilty knowledge—assuming 
the vessel to have been engaged in the slave trade 

the part of her owners, and therefore the 
^ust be restored; as to (2), that Mr. Loggie had 
po “ reasonable grounds of suspicion ; ” as to l ), 
'that the particulars found on board mentioned in 
the schedule were accounted for; also (4), e 
Vessel was engaged in the importation of ree 
negroes; and as to (5), there was no “ probable 
cause ” for seizure or proceeding to adjudica ion, 
®jnd therefore pronounced that the seizor a 
ailed to support his libel, and that the claiman s 

had established their plea, and that his decision 
? Ust be according to the prayer in the plea 
Restoration of ths brig Ovarense, her tackle an 
aPparel, and the goods and effects on board, an 
°f the two surviving krooboys alleged to be slaves, 
with damages and expenses against the seizor, o 
he paid by him to the owners and also to e 
charterers Gf the vessel, with full costs of sui , 
apd an interlocutory decree was drawn up to t a 
edect on the 9th Nov. 1877.

From this decree an appeal was entered to the 
Frivy Council on behalf of her Majesty the Si11®®11 
acd James Craig Loggie, to which appeal the 
captain and owners of the Ovarense, Manoel aos 
pantos Casaca, Manoel Roderigues Formigal, ana 
^erando de Olivera Bello, appeared as respon 
dents. The charterers, Moraes, did not appear as a
respondent. ,

The appellants’ case asked for the decree to e 
®et aside, so far as it awarded damages and cos s 
against James Craig Loggie, for the following 
reasons :

’Bbgb.'u.bq the brig  was at the time of the secure 
htted out fo r purposes of and engaged in  the slave t  
^ ^ h in  B ritish  jurisdiction. . , •_

(2) Because, even assuming tha t the brig was ?o 
*acfc fitted  out fo r the purposes of and engaged m tne 
s*ave trade, the brig was a vessel on reasonable groun 
®uspeoted of being engaged in  or fitted out for the s a 
trade, which i t  was, under the Slave Trade Act 1 >
®ect. 3, law fu l fo r the seizor to v is it, seize, and cie a 
ror adjudication.

(•I) That under the whole c irou instances of the case
appearing from the evidence, the seizor is by v ir 
Jhe slave Trade Act 1873, sect. 4, exempt from a ll claim 
lo r damages and costs in respect of the visitation, sei 5
0r detention of the brig or otherwise. . u

(4) Because the learned judge of the Vioe-Admir 
L o u rt has put a wrong construction on the Slave 
Act 1873, sect. 4, and in  consequence given a decre 
consistent w ith  the provisions of tha t section. ,

w) Because the decree is, in  so far^ as i t  is appe 
t r om, contrary to  the weight of the evidence.
. , ( 6) Because i t  was the duty of the learned judge, 
hhe Slave Trade A c t 1873, sect. 17, and the Customs 
Laws Consolidation A ct 1876, sect. 267, to certify tnax 
there was reasonable or probable cause for the seizure 
the brig by the seizor.

The respondents’ case claimed to have the appeal 
dismissed for the following reasons :

I I )  Because i t  was proved tha t the Ovarense was an

shin du ly  licensed according to  the regulations 
ein ^  •Kori hv  the Government o f P ortugal. .
p r?o-°Hb ™nBe the Ovarense was not in  fa c t engaged m

ton ed  in  the 'tw o t a ^  th0  em pty oasks other than 
manifest o f the uv  > those which had containedthose above-mentioned «.nd t h ~  j t a r t j  o f Fraetown
stores, were taken on t  necessary th a t any
f0 rK f i c l t e K i >db84 produced fo r the said casks u n til 
toe saW vesseTcleared out from  and was leaving the said

»-FvE-si irsM vs
S ” “ J S a  .1 a .  u . .  •< a .  - pp»“ «
toat they were more thayu ffio ie n t. j  to  the

(6) Because the oa»e a* d by v irtu e  0f

t o t t " o  the rSespondents were en titled  to damages, 

expenses, and costs. th a t the three kroomen on
(7) Because i t  w a e p » « a t  ^  and becauae tbe

b° w  a t t o e t im e o f  the said seizure had no reasonable

had made due inqu y rfl«fii ved in fo rm ation  sufficient 
he could and w0̂ ‘d ¿ X n ^ e  o f the said three  kroomen 
to  account fo r the kg and mats onboard  the
and the said r i c ^  ‘ ¿ m  th a t the said kroomen and 
said ship, and to  ha la w fu l purposes,
K r K S  - t U a g e d  in  toe slave 

* B̂0O% Sanfst ™sh b r ^ h t i n t o eof the appellants w_ s b a had Qr ought tQ haye had
appellant James Craig Juoggi and the affidavits in
fr0 m th . e ^ “ Z f  and to r n  inqu iries w hich he made or 
S  to  have made thereon, fu ll in fo rm a tio n  as to  the 
ought to  nave amt)ioyment o f the  said vessel.
t r  n o f 1 Because there was no reasonable ground and no 

hi» cause fo r suspioion th a t the Ovarense was probable cause ftnd i t  wag ¡n the power of
«aid James Loggie, and i t  was h is du ty  by applica- toe said J a m e s g g  ^  aeting, p ortagtl0se consul a t

tio n  to  s, h  0 obtained a ll necessary in fo rm ation
f X v e L s°aUsfi7dh:  re?sonable mind that the Ovarense

T l i r ^ o a ^ e v e n 1o n 'g u m p t io n .  which is denied 
. w  the o rig in il seizure was made under circumstanoes 
t to t  the o g cantors to  im munity from condemna-
?on damages and costs, there was no possible excuse
w  th e  subsequent proceedings of the captors, whereby 
fo r toe suoseq p f or m0r6 than eleven m onths

(12) Because the said deoree was and is right.
A n n l 6.—The appeal came on for hearing. The 

enactments and treaties relied on on either side 
were as follows :
K n ,n a. r  113 A n  A ctto amend and consolidate the Laws 
5  GZ l a t i n l  to a e  A bo lition  o f the Slave Trade  1824. 

elect 4 And be i t  further enaoted tha t (except suoh 
or for such special purposes as are in  and 

by th is A ct permitted) i f  any person shall f it  out man, 
nnvio-ate eauip despatch, use, employ, le t, or take to 
freight or on hire, or contract fo r the fittin g  out, rnan- 
n in f  navigating, equipping, despatching, using, employ
ing le tting or taking to freight or on hire any ship, 
vessel or fea t, in  order to accomplish any of the objeots 
fe  toe contracts in relation to the objects which objects 
ond r»nnfr‘iots have hereinbefore been declared unlawful, 
“ fe  " v e s s e l !  or boat, together w ith a ll her boats, 
guns tackle, apparel and furn iture , and together like 
wise w ith all property, goods, or effects found on board 
belonging to the owner or owners, part owner or part
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owners of any such ship, vessel, or boat, shall become 
forfeited to and shall be seized and prosecuted as herein
after is mentioned and provided.

Dealing in  Slaves on the High Seas, tfc., to be deemed 
Piracy.

Sect. 9. And be i t  further enacted, tha t i f  any subject 
or subjects of H is Majesty, or any person or persons 
residing or being w ith in  any of the dominions, forts, 
settlements, factories, or territories now or hereafter 
belonging to H is Majesty, or being in H is Majesty’s 
occupation or possession, or under the government of the 
United Company of Merchants of England trading in the 
East Indies, shall except in  such cases as are in and by 
th is  A ct permitted after the 1st Jan. 1825, upon the 
h igh seas, or in any haven, river, creek, or place where 
the admiral has jurisd iction, knowingly and w ilfu lly  
carry away, convey, or remove, or aid or assist in  carry
ing away, conveying and removing any person or persons 
as a slave or slaves, or fo r the purpose of his, her, or 
the ir being imported or brought as a slave or slaves into 
any island, colony, ;ountry, te rrito ry , or place whatso
ever, or fo r the purpose of his; her, or the ir being sold, 
transferred, used, or dealt w ith  as a slave or slaves, or 
shall after the said 1st Jan. 1825, except in  such cases 
as are in and by this A ct permitted upon the high seas, 
or w ith in the ju risd ic tion aforesaid, knowingly and w il
fu lly  ship, embark, receive, detain or confine, or assist in  
shipping, embarking, receiving, detaining, or confining 
on board any ship, vessel, or boat, any person or persons 
fo r the purpose of his, her, or their being carried 
away, conveyed, or removed as a slave or slaves, or fo r 
the purpose of his, her, or the ir being imported or 
brought as a slave or slaves in to any island, colony, 
country, te rr ito ry , or place whatsoever, or fo r the pu r
pose of his, her, or the ir being sold, transferred, used, 
o r dealt w ith as a slave or slaves, then and in  every such 
case the person or persons so offending shall be deemed 
and adjudged gn ilty  of piracy, felony, and robbery, and 
being convicted thereof shall suffer death w ithout benefit 
of clergy, and loss of lands, goods, and chattels, as 
pirates, felons, and robbers upon the seas ought to 
suffer.

The Slave Trade Act 1873 (36 & 37 Viet. c. 88).—Seizure
of Slave Ships—Visitation and Seizure by Cruisers, <̂ c.,
of suspected Slave Ships.
Sect, 3. Where a vessel is on reasonable ground sus

pected of being engaged in  or fitted out fo r the slave 
trade, i t  shall, subject in the case either of the vessel of 
a foreign State or of the commander or officer of a 
cruiser of a foreign State to  the lim itations, restrictions, 
and regulations, i f  any, applicable thereto, contained in 
any existing slave trade treaty made w ith such State, be 
la w fu l:

(a) I f  the vessel is a B ritish  vessel or is engaged in  the 
slave trade w ith in  B ritish  jurisdiction, or is not a 
vessel of a foreign State, fo r any commander or 
officer of any of Her Majesty’s ships, for any officer 
bearing Her Majesty’s commission in the army or 
navy, fo r any officer of Her Majesty’s Customs in 
the United Kingdom, Channel Islands, or the Isle 
of Man, for the governor of a B ritish  possession, or 
any person authorised by any such governor, and 
for any commander or officer of any cruiser of a 
foreign State authorised in  pursuance of any exist
ing slave trade trea ty ; and

(b) I f  the vessel is the vessel o f a foreign State, fo r any
commander or officer of any of Her Majesty’s ships 
when du ly authorised in  tha t behalf in pursuance 
of any trea ty w ith th a t State, and for any com
mander or officer of any cruiser of tha t foreign 
State,

to  v is it and seize and detain such vessel and to seize and 
detain any person found detained or reasonably suspected 
of having been detained as a slave for the purpose of the 
slave trade on board any such vessel, and to carry away 
suoh vessel and person together w ith  the master and a ll 
persons, goods, and effects on board any such vessel for 
the purpose of bringing in  such vessel, person, goods, and 
effects for adjudication.

A ll vessels, slaves, persons, goods and effects which may 
be forfeited under the enactments w ith which th is A c t is 
to  be construed as one as hereinafter mentioned may be 
visited, seized, and detained by any commander, officer,
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governor, or person authorised by th is section to seize a 
B ritish  vessel.
Vessels equipped fo r Traffic in  Slaves to be deemed engaged 

in  the Slave Trade.
Sect. 4. Where any of the particulars mentioned in  the 

firs t schedule to  th is A ct are found in  the equipment or 
on board of any vessel, visited, seized, or detained in  
pursuance of th is A ct, such vessel shall, unless the 
contrary be proved, be "deemed to be fitted out for the 
purposes of and engaered in  the slave trade, and in  such 
case, even though the vessel is restored, no damages shall 
be awarded against the seizor under th is  A c t in  respect 
of such vis ita tion, seizure or detention, or otherwise 
upon such restoration.

Provided tha t th is  section shall not extend to the vessel 
of any foreign State except so far as may be consistent 
w ith  the treaty made w ith  such State.
Jurisdiction of Courts in  regard to Slave vessels, Slaves’ 

Goods and Effects.
Sect. 5. The H igh Court of Adm ira lty of England and 

every V ice-Adm iralty Court in  Her Majesty’s dominions 
out of the United Kingdom, shall have jurisdiction to tr y  
and condemn or restore any vessel, slaves’ goods and 
effects alleged to be seized, detained, or.fo rfe ited in  pur
suance of< th is Act, and on restoring the same to award 
such damages in  respect of the visitation, seizure, and 
detention of such vessel, goods and effects, and of any 
person on board such vessel, and in respect of any act 
or th ing  done in  relation to such visitation, seizure, or 
detention, or in  respect of any such matters, and in 
any case to make such order as to costs as, subject to  
the provisions of th is Act, and of any existing slave trade 
treaty, the co u rt may th ink  just.

Provided, th a t nothing in th is section shall give to  any 
court any jurisdiction inconsistent w ith  any existing 
slave trade treaty over a vessel which is shown to  such 
court to be the vessel of any foreign State, and which 
has not been engaged w ith in  B ritish  jurisd iction in  the 
slave trade, but where any vessel of a foreign State is 
liable to be condemned by a B ritish  slave court, such 
court shall have the same jurisd iction as i f  she were a 
B ritish  vessel. Each of the said courts shall have the 
same jurisdiction in  regard to any person who has been 
seized, either at sea or on land, on the ground that he 
has or is suspected to have been detained as a slave, fo r 
the purpose of the slave trade, as the court would have 
under this section i f  he had been so detained on board a 
vessel tha t was seized and brought in fo r adjudication.

Protection of Persons authorised to seize.
Sect. 17. A ll persons authorised to make seizures under 

th is A c t shall, in  making and prosecuting any such 
seizure, have the benefit of a ll the protection granted to 
persons authorised to make seizures under any A ct for 
the time being in  force relating to Her Majesty’s Cus
toms in  the United Kingdom, in  like  manner as i f  the 
enactments granting such protection were herein enacted 
and in  terms made applicable thereto.
Sched. 1.—Equipments which are prima facie Evidence of 

a Vessel being engaged in  the Slave Trade.
F irst. Hatches w ith open gratings instead of the close 

hatches which are usual in  merchant vessels.
Secondly. Divisions or bulkheads in  the hold or on 

deck more numerous than are necessary fo r vessels 
engaged in law fu l trade.

Third ly. Spare plank fitted  for being laid down as a 
second or slave deck.

Fourth ly. Shackles, bolts, or handcuffs.
F ifth ly . A larger quantity of water in casks or in tanks 

than is requisite fo r the consumption of the crew of the 
vessel as a merchant vessel.

S ixthly. An extraordinary number of water casks or of 
other vessels for holding liquid, unless the master shall 
produce a certificate from the custom house at the place 
from which he cleared outwards, stating tha t a sufficient 
security had been given by the owners of such vessel 
tha t such extra quantity of casks or of other vessels 
should only bo used for the reception of palm o il or for 
other purposes of law fu l commerce.

Seventhly. A  greater quantity of mess tubs o f kids 
than requisite fo r the use of the crew of the vessel as a 
merchant vessel.

E ighthly. A  boiler or other cooking apparatus of an 
unusual size and larger, or fitted  for being or capable of

T he Ovarense ; Reg. and L oggie v . Gasaca and others.
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being made larger than requisite for the use of the crew 
of the vessel as a merchant vessel, or more than one 
boiler or other cooking apparatus of the ordinary size.

N in th ly . An extraordinary quantity either of rice or of 
the flour of B razil manioc or cassada, commonly called 
farina or maize, or of Indian corn, or of any other artic le 
of food whatever beyond what m ight probably be requi
site for the use of the crew, such rice, flour, maize, Indian 
corn, or other article of food not being entered on the 
manifest as part of the cargo for trade.

Tenthly. A quantity of mats or m atting larger than is 
necessary for the use of the crew of the vessel as a mer
chant vessel.

Eleventhly. Any other equipment, article, or th ing 
which is declared by any existing slave trade treaty to be 
primd facie evidence of a vessel being engaged in  the 
slave trade.

The second scliedule repeals certain previous 
enactments relating to the slave trade, and (in ter 
alia) 5 & 6 Will. 4, c. 60, and 5 Geo. 4, c. 113, 
except ss. 2, 11, part of s. 12, and ss. 39, 40, 47.

The Customs Consolidation Act 1876 (39 fy 40 Viet. c.36).
As to Claim by Owners of Goods seized.
Probable cause may be certified in  bar.

Sect 267. When in  any information or suit relating 
to any seizure, a verdict or judgment shall be found for 
the claimant, i f  i t  shall appear to  the judge or justice 
before whom the same was heard, tha t there was reason
able or probable cause of seizure, and such judge or 
justice shall so certify  on the record or information, such 
certificate may be pleaded in bar to any action, ind ic t
ment, or other proceeding against the seizor; and in  case 
any action, indictment, or other proceeding ehall be 
brought to tr ia l against any person on account of any 
seizure (whether any information be brought to tr ia l for 
the condemnation of the same or not) and a verdict shall 
he given for the p la in tiff, i f  the judge or justice before 
whom such action, indictment, information, or other pro
ceeding shall be tried or heard, shall certify in  the 
record, information, or other w ritten proceeding, that 
there was reasonable or probable cause for seizure, the 
pla intiffs shall hot be entitled to more than twopence 
carnages, nor to  any costs; nor shall the defendant be 
nued more than one shilling ; and the production of such 
certificate, or a copy thereof, verified by the signature of 
the officer of the court, shall bo sufficient evidence of 
such certificate.
The Treaty between England and Portugal, 3rd July 

1842. Incorporated in  an Act fo r carryinq into effect 
the Treaty between Her Majesty and the Queen of For- 
tugal fo r the Suppression of the Traffic in  Slaves ( 6 ^ 7  
Vid. c. 53).
A rt. 9. Any vessel, B ritish  or Portuguese, which shall 

b© visited by v irtue  of the present treaty, may law fu lly 
be detained, and may be sent or brought before one of 
the mixed commissions established in  pursuance of the 
Provisions thereof, i f  any of the things hereinafter men
tioned shall be found in her ou tfit or equipment, or shall 
be proved to have beeD on board during the voyage in 
wfiich the vessel was proceeding when captured, namely :

Then follows alist of articles identical with those 
^Qumerated in the first ten paragraphs of the 
frrst schedule to the Slave Trade Act (ub i sup.), 
and concludes :

Any one or more of these several things, i f  proved to 
nave been found on board, or to have been on board 
coring the voyage on which the vessel was proceeding 
Jhen captured, shall be considered as primd facie evi- 

©nce of the actual employment of the vessel in  the 
ransport of negroes or others fo r the purpose of oonsign- 

them to slavery, and the vessel shall thereupon be con
demned, and shall be declared lawful prize, unless clear 

inoontestably satisfactory evidence on the part of the 
aster or owners shall establish to  the satisfaction of the 

°u rt tha t such vessel was at the time of her detention or 
apture employed in  some legal pursuit, and that such of 
ho several things above enumerated as were found on 
hard of her at the time of her detention, or had been on 
Oard of heron the voyage on which she was proceeding 
hen captured, were needed fo r legal purposes on tha t 

Particular voyage.

A rt. 10. I f  any of the things speoified in the preceding 
article shall be found in  any vessel which is detained 
under the stipulations of this treaty, or shall be proved 
to have been on board the vessel during the voyage on 
which the vessel was proceeding when captured, no com
pensation for losses, damages, or expenses consequent 
upon the detention of such vessel shall in  any case be 
granted either to  her master or to  her owner, or to  any 
other person interested in her equipment or lading, even 
though the mixed commission should not pronounce any 
sentence of condemnation in  consequence of her deten
tion.
Convention between Great B rita in  and Portugal 1871, 

Additional to the Treaty of 1842.
A r t.  3. I t  is agreed that in  the case of a B ritish  vessel 

visited by a Portuguese cruiser being detained as having 
been engaged in  the traffic in  slaves, or as having been 
fitted out fo r the purposes thereof, she shall be sent fo r 
adjudication to the nearest or most accessible B ritish  
colony, or shall be handed over to  a B ritish  oruiser i f  
one should be available in the neighbourhood of the cap
ture : and tha t in the corresponding case of a Portuguese 
vessel visited by a B ritish  cruiser being detained as 
having been engaged in  the traffic in  slaves, or as having 
being fitted out for the purposes thereof, she shall be sent 
fo r adjudication to the noarest or most accessible Portu
guese colony, or shall be handed over to  a Portuguese 
cruiser, i f  one should be available in  the neighbourhood 
of the capture- A ll the witnesses and proofs necessary 
to  establish the gu ilt of the master, crew, or other persons 
found on board of any such vessels, shall be sene and 
handed over w ith the vessel itself, in  order to be produced 
to the court before whioh such vessel or persons may be 
brought to  tr ia l. A ll negroes or others (necessary w it- 
nesses excepted) who may be on board a B ritish  or Por
tuguese vessel for the purpose of being consigned to 
slavery, shall be handed over to the nearest authority of 
the Government whoso cruiser has made the capture. 
They shall be immediately set at libe rty  and shall remain 
free, the Government to  whose authority they may be 
delivered guaranteeing them their liberty. W ith  regard 
to such of these negroes and others as may be sen tm  
w ith  the detained vessels as necessary witnesses, the 
Government to  which they have been delivered shall set 
them at liberty  as soon as their testimony shall no longer 
be required, and shall guarantee their liberty. When a 
detained vessel is handed over to a cruiser of her own 
nation, an officer in charge, and other necessary witnesses 
and proofs shall accompany the vessel.

Sir J. H o lk e r  (Attorney-General) and Dicey for 
appellants.—This vessel was engaged in the slave 
trade, or there was at all events reasonable and 
probable cause to suppose that she was so. 
r B utt, Q.C. takes the objection that, as the 
restoration of the vessel was not appealed against, 
it was not competent to the appellants to contend 
that the vessel was engaged in the slave trade, 
and therefore ought to have been condemned. 
The Committee overruled the objection.] lheiaw  
applicable to the case is in the un repealed portion 
of 5 Geo. 4, c. 113, and the Slave Trade Act 1873 
(36 and 37 Viet. c. 88), and in the terms of the 
Treaty with Portugal of 1842, and the subsequent 
Convention of 1871. I f  the articles mentioned 
in the schedule to the Slave Trade Act 1873 are 
found on board, that in itself justifies a seizure 
and sending in for adjudication (Art. 9 ; and 
36 & 37 Viet. c. 88, ss. 3 &  4 ); and even 
if the ship is released no damages are to be 
given (Art) 10 ; and 36 & 37 Viet. c. 88, s. 4). That 
these articles were found there can be no doubt on 
the evidence ; hut besides this, the trade carried 
on by this vessel was virtually, if not actually, the 
slave trade; the accommodation was altogether in
sufficient for the number of persons proposed to be 
carried, and the payments made for the krooboys 
services were made not to the krooboys them
selves but to their parents or alleged parents, 
or to ’the head men of the tribe, and therefore
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the krooboys were not free agents in the matter ; 
and in any case the presence of the casks and 
other indicia of the employment of the vessel in the 
slave trade on board the Ovarense justifies the 
seizure, and should prevent the seizor being con
demned in costs and damages :

The Wi/n/wick, 2 Moo. P. C. C. 19.
The reason why these indicia could not be held 
to justify such a seizure presumably was, because 
the Act at that time in force did not so speak ot 
them except where the seizure was at sea; but 
that is no longer the case, and therefore the 
seizure was justified :

The Ricardo Schmidt, L. ïtep. 1 P. C.268.
This vessel being within British jurisdiction 
comes under the provisions of sects. 3 (a), 4, 
and 5 of the Slave Trade Act, 1873, and the pro
visions of the treaty with Portugal do not 
apply, since they only refer to the right of Bearch 
and seizure on the high seas. _ No treaty 
is necessary to regulate the relations of this 
country with foreign ships when in our ports, but 
they are subject to such laws as we may choose to 
make ; this principle is recognised in the preamble 
to the Territorial Waters Jurisdiction Act 1878 
(41 &  42 Viet. c. 73), and that Act was passed 
without any treaty being made with the States 
whose ships and subjects are affected by it. 
The judge who tried the case was, under  ̂ the 
circumstances, bound to certify under the Slave 
Trade Act 1873, sect. 17 (36 & 37 Viet. c. 88), aDd 
the Customs Consolidation Act 1876, s. 267 (39 & 
40 Viet. c. 36), and therefore the claimant can 
only recover nominal damages and no costs.

B u tt, Q C., E . G. C la rkson, and E . L a w , for the 
respondents.—The vessel was properly restored 
with costs and damages ; she was engaged in a per
fectly legitimate trade, and her papers were of 
such a nature as to satisfy the officer who seized 
her of the fact, had he taken the proper precaution 
of seeing them before seizing the vessel. This 
vessel, being a Portuguese vessel, does not come 
under clause {a) of sect. 3 of the Slave Trade Act 
1873, unless actually engaged in the slave trade 
at the time ; as the seizure was not made by a 
naval officer, it was not made under clause (b) of 
sect. 3 of the Slave Trade Act 1873 ; she must 
therefore have been seized under the final clause 
of sect. 3, that is, under the provisions of the former 
Slave Tiade Acts ; but there is no limitation of lia
bility on the ground of the seizure being reason
able in that clause. I f  the vessel is forfeit by reason 
of her being engaged in the slavetrade, she may be 
seized, but this vessel is not engaged in the slave 
trade, and is therefore not forfeit, and therefore 
ought not to have been seized; the seizure in 
such a case is made at the peril of the seizor, 
and rightly, for it is possible for an officer 
when the ship is in port to examine the circum
stances of suspicion with care, whereas a naval 
officer boarding a vessel at sea cannot be expected 
to see more than those indicia which under the 
schedule to the Act, and by the Treaty of 1841, 
will constitute “ reasonable cause.” This is 
further shown by the fact that, when a naval 
officer makes the seizure of a foreign ship, the 
vessel has to be sent for adjudication to the port 
of her own country under the provisions of the 
Supplemental convention with Portugal of 1871, 
by which the mixed commissions to try slave cases 
were abolished, subject to which sect. 3 of the

Slave Trade Act 1873 is to be construed. There 
is nothing in clause (a) about reasonable grounds, 
and those words cannot be read into the Act of 
Parliament. The seizure, therefore, is not made 
under the Act of 1873 at all, and therefore 
sect. 4 of that Act does not apply. But even 
assuming that it does apply to such a seizure as 
this, it  does not apply to us, for here the ‘ con
trary is proved j” that is, we have proved that she 
was not engaged in or fitted out for the slave 
trade ; and, moreover, the proviso takes a foreign 
vessel out of its operation as it is not consistent 
with the terms of the treaty by which the vessel 
was to be sent to the port of her own oountry for 
adjudication. Even if the presence of the articles 
enumerated in Schedule 1 to the Act ol l°7o  
constitute under that Act reasonable ground lor 
a seizure, they only do so in case of the seizure ot 
a foreign ship, when the seizure is made in 
the course of a voyage, that is at sea, and by a 
naval officer (Art. 9 of Treaty of 1841). The differ
ence is pointed out by the judgment of the court 
in the case of The R ica rd o  S chm id t (L. l^ep.1 ^ '•
268), where Lord Westbury says (p. 280): 1
need not point out . . . .  that there was a great 
necessity for laying down clear and definite rules, 
as they are laid down in the statute 5 & o Will. 4, 
c. 60, for the purpose of guiding captors at sea, 
for then the transaction is of necessity a hurried 
one, admitting of no very minute examination; 
and the Legislature, therefore, defines certain 
things in that statute which, if they are not 
plainly accounted for, shall constitute an amount 
of p ro b a b ilis  causa, sufficient to exempt the captor 
from consequences even if the vessel_ be not con
demned. But when you come to the case ot a 
ship lying at anchor in a British harbour, and 
having been there for some time, not manifesting 
the smallest indication of anxiety to quit the 
harbour . . . .  the obligation on a seizor to justify 
what he has done is a very strict obligation, and 
one that cannot be discharged by a reference to 
circumstances which p e r se have not an over
powering weight on the mind a; the time V7 en 
the seizure was made.” I f  the Act of 1873 goes 
further than 5 & 6 W ill. 4, c. 60, for seizure when 
a vessel is in harbour (in making the presence of 
the articles in Schedule 1 a reasonable ground), it 
can only do so with reference to British vessels, as 
with reference to foreign vessels it is subject to 
the treaties, and the treaty with Portugal only 
allows the presence of these articles to be reason
able ground of seizure when found at sea, and as 
the sections of the Act are of a highly penal 
character thev must be interpreted strictly. 
Besides, many'of the articles mentioned in the 
schedule are such as would render an ordinary pas
senger steamer liable to seizure if their presene 
is in any case to be reasonable ground for suen 
seizure. Such a vessel certainly carries more water 
than needed for her crew and has open hatches. 
The schedule only applies, in fact, to a vessel pro
fessing to carry cargo, not to one whose business 
was shown by her papers to be the carriage 1 
emigrants. But even if the seizure in the h r«  
instance was justified, the subsequent detenti 
was not; the seizor might have found out 
about the ship immediately, and the nature or 
trade she was engaged in, aud did in fact beco 
aware of it very shortly after seizing, and yet u 
detained the vessel for months awaiting the Q 
cisiou of the Vice-Admiralty Court,and the damage
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have been caused by that detention foe which 
there can be no excuse. The section of the Customs 
Consolidation Act does not apply, as it refers to 
seizures for alleged breach of customs regula
tions in the United Kingdom, and not to slave 
seizures in colonial ports.

D icey  in  reply.
C ur. adv. vu lt.

M a y  6.—The judgment of the court was deli
vered by

Sir  R obert Phillimore.—This is an appeal from 
so much of a decree of the learned judge of the 
Vice-Admiralty Court of Sierra Leone as awarded 
damages, expenses, and costs to the respondents 
against the appellants. The decree was made in a 
cause brought by the appellants against the 
Portuguese vessel called the Ovarense, of which 
the respondent Manoel dos Santos Casaca was 
master, and the respondents Manoel Roderigues 
Pormigal and Pernando de Olivera Bello,of Lisbon, 
merchants, were the sole owners, and against her 
tackle, apparel, and furniture, and the goods, 
wares, merchandise, and moneys on board the 
same, and against three alleged male slaves, 
Grando, Panik, and Yoroba, seized by James Craig 
Loggie, as liable to forfeiture under the provisions 
of the statutes 5 Geo. 4, c. 113, and 36 & 37 Viet, 
c. 88 (the Slave Trade Act 1873).

The Ovarense was seized by James Craig Loggie 
on the 5th Dec. 1876, whilst lying at anchor in the 
harbour and port of Freetown in Sierra Leone. 
Mr. Loggie was duly authorised by the Governor 
of Sierra Leone, to seize, detain, and arrest all 
vessels which should or might be liable to be for
feited for any offence committed against the pro
visions of the said Acts of Parliament.

The Appelllants proceeded by libel, and alleged 
that the brig Ovarense being in the harbour 
of Freetown, in British waters, was engaged 
in and fitted out for the slave trade, having 
on board three slaves and a larger quantity 
of water than was requisite for the consumption 
of the crew of the brig as a merchant vessel, and 
®n extraordinary number of empty casks for which 
no certificate was produced that security had 
heen given that these casks were for lawful traffic, 
and also seventy-three bags of rice and thirty-two 
niats ; such rice and mats being as alleged more 
than necessary for the use of the crew ; and that 
fhe brig had shackles concealed on board on her 
arrival, which were afterwards removed; that 
Manoel dos Santos Casaca and Francisco Ferreira 
do Moraes were not engaged in emigration accord
ing to law, but were engaged in the slave trade ; 
fhat the aforesaid three slaves were carried away 
ny Francisco Ferreira de Moraes, from Cape 
PalQaas, to be dealt with as slaves; and they prayed 
that the said ship and slaves should be forfeited, 
and Manoel dos Santos Casaca condemned in 
costs.

In  reply the Respondents filed their plea 
alleging that the said brig was not engaged in or 
ntted out for the slave trade, but was an emigrant 
Vessel, duly licensed as such, and that the three 
Persons on board were not slaves, but free immi- 
Syants, destined for the Portuguese island of St. 
-‘■hotnas where slavery did not exist; that the rice 
^ as in the brig’s manifest; that the thirty-two 
Jnats were old mats which had been left in the sa:d 
brig frotn the last voyage, having been used to 
'ne the said brig when laden with coffee, as

is usual; that of the water two tanks and 
nine puncheons were in the manifest, and the 
remainder had been taken on board in the 
harbour of Freetown after the arrival of the 
said brig; that of the empty casks some had con
tained stores, and the remainder had been taken 
on board in the said harbour of Freetown after 
the arrival of the said brig, and that therefore the 
certificate mentioned in the libel was not required 
by law until the said brig cleared out of the said 
harbour; and that there never were any shackles 
on board ; and the plea prayed that the suit should 
be dismissed, and the brig, taokleand goods, and 
the three alleged slaves should be restored, and 
the seizor condemned in costs, losses, damages, 
demurrage, and expenses.

I t  may be as well to dispose at once of a point 
which was raised on the argument, that the judge 
had not certified under the Customs Consolidation 
Act 1876 (39 & 40 Viet. c. 36), _s. 267, that there 
was reasonable cause for the seizure of the brig. 
Their Lordships are clearly of opinion that the 
provisions of the Act in question do not in any 
way affect the present case.

A  great many witnesses were examined both 
on behalf of the seizor and of the claimant. 
The evidence was generally of an unsatisfactory 
kind and resulted in a great conflict of testimony. 
But, after taking some time to consider the 
written depositions and documentary evidenco, 
the learned judge of the Vice-Admiralty Court, 
on the 9th Nov. 1877, pronounced judgment in 
’avour of the respondents (the then claimants) 
and “ decreed the said brig, goods, wares, merchan
dise, and two of the said three boys, Grando and 
Yoroba, called slaves, surviving at the time of the 
passing of the said sentence to be restored to the 
claimant on behalf of himself and of Manoel Rode- 
rigues Formigal and Fernando de Olivera Bello for 
the brig, her tackle, apparel and furniture, and 
Oil behalf of the said Francisco Ferreira de Moraes 
for the goods, wares, merchandise, and moneys, 
and for two of the said three boys, called slaves, 
Grando and Yoroba, surviving at the time of the 
passing of the said sentence, and  ̂condemned the 
said seizor in costs and damages.

From this condemnation in costs and damages, 
though not from the release of the ship herself, the 
seizor has appealed. In  arguing the case before the 
court, his council have maintained that there was 
evidence which would have justified thecondemna- 
tion of the ship, though, in the absence of proof of 
the guilty knowledge of the owners, such a con
demnation, according to the law laid down upon 
the subject could not be enforced. They have, 
nevertheless, used the evidence which, as it was 
alleged, ought to have enured to the condemnation 
of the ship, in support of his (the seizor s) claim 
to be relieved from that part of the sentence 
which condemned him in costs and damages.

There are two questions of mixed law and tact
which tbeirLordships are called upon to decide. In  
order to arrive at this decision it becomes neces
sary to consider and construe some of the statutes 
relating to the slave trade, and the treaty as to 
this subject between England and Portugal; and
f irs t with regard to the statutes.

The learned judge of the court below rightly 
observed that “ before the passiug of the Act 
(36 &  37 Viet. c. 88), the statute 5 Geo. 4, 
c 118 was the law by which we were to be 
guided in cases of slave-dealing within British



314 MARITIME LAW OASES.
P riv. Co.] T he Ovarense ; R es. and L oggie v . Oasaca and others. [P riv . Co.

waters and jurisdiction, and under that law, j 
and in accordance with decisions pronounced 
in cases coming under it, the captors were bound 
to prove, in order to condemn the vessel, not 
only that she was actually engaged in the 
slave trade, or fitted out for the purposes of the 
slave trade, but that the owners of the ship were 
cognisant of the fact or had a guilty knowledge 
thereof, and also that the owners of the cargo on 
board had a guilty knowledge of the fact, to 
justify a forfeiture of their goods, but that if there 
was probable cause for the seizure—that is, if 
from all the surrounding circumstances there was, 
to a reasonable mind, a fair and reasonable sus
picion that the vessel was engaged in or fitting out 
for the purpose of the slave trade, then—although 
the vessel were restored, no damages could be 
awarded against the seizor.”

The next statute which has to be considered 
is the 6 &  7 Yict. c. 58, which came into 
operation in Aug. 1843. That statute carried 
into effect a treaty between England and 
Portugal for the suppression of the traffic in 
slaves, which had been concluded the 3rd July 
1842. The first and second articles of the 
treaty which iR set forth in the schedule to the 
Act, areas follows: “ (1.) The two high contract
ing parties mutually declare to each other that 
the infamous and piratical practice of transporting 
the natives of Africa by sea for the purpose of 
consigning them to slavery is, and shall for ever 
continue to be, a strictly prohibited and highly 
penal crime in every part of their respective 
dominions, and for all the subjects of their respec
tive Crowns. (2.) The two high contracting 
parties mutually consent that those ships of their 
royal navies respectively which shall he provided 
with special instructions, as hereinafter mentioned, 
may visit and search such vessels of the two 
nations as may upon reasonable grounds be sus
pected of being engaged in transporting negroes 
for the purpose of consigning them to slavery, or 
of having been fitted out for that purpose, or 
of having been so employed during the voyage in 
which they are met by the said cruisers ; and 
the said high contracting parties also consent that 
suoh cruisers may detain and send and carry away 
such vessels in order that they may bo brought to 
trial in the manner hereinafter agreed upon; and 
in order to fix the reciprocal right of search in such 
a manner as shall be adapted to the attainment of 
the objects of this treaty, and shall at the same 
time prevent doubts, disputes, and complaints, it 
is agreed that the said right of search shall be 
exercised in the manner and according to the rules 
following. Certain articles are then described, 
which, if found on board of or in the equipment 
of any vessel visited in pursuance of the treaty, 
are declared to be p r im a  fa c ie  evidence that the 
vessel was actually engaged in the slave trade, 
and by Article 10 it is declared that “ I f  any of 
the things specified in the preceding article 
shall be found in any vessel which is detained 
under the stipulations of this treaty, or shall 
be proved to be on board the vessel during 
the voyage on which the vessel was pro
ceeding when captured, no compensation for 
losses, damages, or expenses consequent upon 
the detention of such vessel shall, in any case, be 
granted either to her master, or to her owner, or 
to any other person interested in her equipment 
or lading, even thongh the mixed commission

should not pronounce any sentence of condemna
tion in consequence of her detention.” Among 
these articles are mentioned, shackles, bolts, or 
handcuffs, iffn extraordinary number of empty 
casks, an extraordinary quantity of rice and mats. 
These are the articles specified in the libel.

They are also mentioned in the first schedule of 
36 & 37Vict. c. 88,asamongsttheequipraeuts which 
ar e p r im a  fa c ie  evidence of a vessel being engaged 
in the slave trade. This statute, entitled, “ An Act 
for consolidating with amendments the Acts for 
carrying into effect treaties for the more effectual 
suppression of the slave trade, and for other pur
poses connected with the slave trade,” was passed 
on the 5th Aug. 1873. I t  is a statute which is by 
no means perspicuously worded, and which has 
not as yet undergone any judicial construction. 
The 3rd section enacts that “ where a vessel is on 
reasonable grounds suspected of being engaged in 
or fitted out for the slave trade, it shall,” subject 
to certain restrictions, “ be lawful ” for certain 
authorised persons, among whom is, as in this 
case, the governor of a British possession, “ to 
visit, and seize, and detain such vessel, and to 
seize and detaiu any person found detained, or 
reasonably suspected of having been detained, as a 
slave, for the purpose of the slave trade, on board 
any such vessel, &c.

The first and principal question is, whether 
the Ovarenee was seized on reasonable grounds 
of suspicion of her being engaged in the 
slave trade. What were the facts relating 
to this vessel at the time when she was 
seized P The first and not the least important 
fact is, that sho was seized in harbour and not 
upon the open seas; and here it  may be well 
to cite the language of Lord Westbury deliver
ing the judgment of the Privy Council in a 
similar case (The  R ica rdo  S ch im dt, 4 Moore’s P. C. 
136: L. Rep. 1 P. C. 268). The law at that 
time stood, it is true, under 5 Geo. 4. c. 
113; but the reasoning is not inapplicable 
to the present case. “ We have, therefore,” 
his Lordship says, “ no circumstances here to 
which any particular weight or force is to be given 
by law, as under 5 & 6 W ill. 4, c. 60, would be 
the case, but we have a case, to be judged of under 
all the circumstances, whether any person going 
on board a ship lying in the harbour of Sierra 
Leone and examining her—going over her—could, 
from the mere circumstance of the number of 
water casks, be warranted in arriving at the con
clusion that this ship was intended to be engaged 
in the slave trade. I  need not point out, what was 
very well commented upon by one of the counsel 
for the appellant, that there may be great neces
sity for laying down clear and definite rules, as 
they are laid down in the statute 5 & 6 W ill. c. 60, 
for "the purpose of guiding captors at sea, for there 
the transaction is of necessity a hurried one, 
admitting of no very minute examination; 
and the Legislature, therefore defines certain 
things in that statute, which, if they are not 
plainly accounted for, shall constitute an 
amount of p ro b a b ilis  causa sufficient to exempt 
the captor from consequences, even if the vessel be 
not condemned. But, when you come to the case of 
a ship quietly lyingat anchor in a British harbour, 
and, having been there for some time, not manifes
ting the smallest indication of anxiety to quit the 
harbour, but actually and plainly engaged in bona 
f id e  trade within the harbour, the obligation on a>
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seizor to justify what he has done is a very strict 
obligation, and one that cannot be discharged by 
a reference to circumstances which p e r se have not 
an overpowering weight on the mind at the time 
when the seizure was made.” The Ovarense arrived 
in the port of Freetown without any apparent 
circumstance of guilt attaching to her conduct; 
she remained there quietly, there was no restraint 
as to persons leaving or coming on board her, she 
seemed to have been in no hurry to get away. I t  
certainly was, on the face of it, a strange thing to 
select a British port for the visit of a slave-trading 
vessel, in order, among other things, to take in an 
excessive quantity of water, and, as alleged, with 
some slaves actually on board. The general de
fence on the part of the owners of the Ovarense is, 
that she was equipped with the object of facilita
ting the immigration of free labourers from the 
West coast of Africa into the Portuguese island of 
St. Thomas, and it must be borne in mind that 
many of the articles are a n c ip itis  usus— that is, 
are equally necessary for the carrying on of the 
guilty slave trade and for the purpose of innocent 
immigration. Slavery, even in the modified form 
established by a decree having the force of law of 
the 25th Feb. 1869, had been abolished in St. 
Thomas by a law passed on the 29th April 1875, 
to come into operation a year after publication. 
An immigration ship would, of course, require a 
greater number of empty casks and a greater 
quantity of water thau would be necessary for the 
crew, and the presence of some shackles on board 
would be no necessary indication of slave-trading. 
I t  appears that the Ovarense, a brig of 309 tonp, 
Was chartered in Sept. 1876, by one De Moraes, 
Mr the purpose of taking immigrants to St. 
Thomas, and, on the 26th Dec., cleared out for 
the port of Liberia and Sierra Leone—(the 
Governor of St. Thomas gave the captain a letter, 
addressed to the Portuguese consul at Sierra 
Leone, informing him that the Ovarense was 
licensed to carry 368 freemen, or 400 men, if a 
small half-deck could be added)—to take water at 
cuerra Leone for that number. She sailed from St. 
Ihomas, with a list of passengers signed by the 
Proper Portuguese authority. On the 2nd Dec.
1.76 she arrived in the harbour of Freetown, 
oierra Leone; she had taken in six kroomen at 
Lape Palmas, three of whom were alleged to 
he slaves. On the 4*th Dec. the captain entered 
Ins vessel at the customs, and left with the 
acting Portuguese consul the ship’s papers. 
Early on the 5th Dec. Mr. Loggie came on 
•Joard the Ovarense. He paid three visits 
. .the vessel on that day, and at the last 

?lsit seized the vessel, and brought the three 
kroomen on shore. The Portuguese consul swears 
hat he received all the ship’s papers soon after the 

arrival of the vessel in harbour. His evidence is 
follows: “ The captain came to me first on 

he 3rd Dec. in the morning. I  never went 
? hoard the Ovarense. I  heard on the 5th Dec. 
10 bad been seized. On hearing this I  went to 

he Custom House, and from thence to the 
governor. I  saw the collector before I  went to 
offl ■ governor. I  went alone to the governor 
hicially as consul for Portugal; it was Governor 
ortright. I  saw him. I  had some official con- 

i hsation with the governor as to the Ovarense. I  
3n u x en ’'k0 governor officially before this on the 
„ lh Nov. and the 3rd Dec. 1876 respecting the 

Varense. After this I  left his Excellency. On the

6th Dec. I  wrote a letter to his Excellency on 
the subject of the Ovarense, and to that letter I  
received an answer. On the same day I  wrote a 
second letter to his Excellency, to which I  received 
no answer. Loggie came tome about the Ovarense 
first on the 7th or 8th Dec., but I  am not certain 
on which day. He came alone. He applied to 
me for the papers of the Ovarense. He said he 
had come to the Portuguese consul, not to bis 
friend Becaise, and wished to have the papers of 
the Ovarense shown to him. I  told him I  could 
not show them because he brought no authority. 
I  told him the best thing he could do would be 
to apply to the governor, and on the governor 
saying he (Loggie) might see the papers, I  would 
hand the papers to the governor. Nothing more 
passed, and Loggie went away. I  never told 
Loggie, on that or any other occasion, “ that there 
was no certificate as aforesaid from the Custom 
House at the place from which the said master 
cleared outwards, stating that a sufficient or any 
security had been given by the owners of such 
vessel that such extra quantity of casks and 
other vessels for holding liquid should only be 
used for the reception of palm oil, or for other 
purposes of lawful commerce.” I  never told him 
a word about this. I  had no conversation with 
him about a certificate. Loggie came to me 
again about the Ovarense ; this was about four or 
five days after the seizure, but I  can’t recollect the 
exact day. On this occasion he asked me to give 
him the ship’s papers, because his proctor wanted 
to see them ; and that he (Loggie) would give a 
receipt for them. This is what he told me at first. 
I  refused to give the papers. Loggie then said 
that Mr. Lewis, his proctor, would give the 
receipt, and that I  need not be afraid. I  told him 
I  was very sorry, but that all the papers he 
required were in the governor’s hands; that I  
had handed them to the governor, and that even 
if I  had them I  could not hand them either to 
himself or his proctor. Loggie did not come to 
me again about the Ovarense. I  am sure he never 
came to me before the 7th Dec. to ask any infor
mation about the Ovarense. I  might have seen 
Loggie on the 3rd Deo., but not to speak to. I  
did not see him on the 4th Dec., and I  had no 
conversation with him before the 7th Dec.

The papers lodged at the Consulate as before 
mentioned and produced in evidence were : L A  
royal passport dated Lisbon the 9th June 1870, 
with twenty-two vises thereon, showing a trading 
of the Ovarense between the ports of Lisbon and 
Rio de Janeiro, Pernambuco, Bahia,and the Portu
guese island of St. Thome, the last vise being St. 
Thome the 25th Sept. 1876, for a voyage to the 
ports of Liberia and Sierra Leone. 2. The brig s 
articles. 3. The charter-party between the 
owners and Moraes, to take labourers to St. 
Thomas from the ports of Liberia and Sierra 
Leone, Moraes, the charterer, binding himself to 
furnish water casks and water, to make a half
deck for an additional number of labourers to 
make up 400, the Ovarense being computed to 
carry without such additional half-deck 368 
persons ; also to provide a person to take charge 
of these free labourers, and a doctor and medicine, 
and to pay monthly to the owners, as freight, one 
conto of reis equal to 2221. 4s. 6d. 4, 5. 4 he
licences to Moraes and the captain to import free 
labourers into St. Thomas already referred to.
6. The letter from the Governor of St. Thomas.
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to the Portuguese consul, also already referred 
to.

I f  Mr. Loggie, before resorting to the serious 
step of seizing the ship, had taken the ordinary 
precaution of consulting the ship’s papers and 
communicating with reference to them with the 
consul and the captain, he could not have failed 
to see that she was licensed to import free 
labourers, which would account for the articles 
found in her, and that he would not be justified 
simply from the fact that such articles were on 
board her in seizing this foreign vessel “ as being 
engaged in or fitted out for the slave trade within 
British jurisdiction.” With regard to the allega
tion that the brig herself was constructed and 
furnished or fitted out to carry slaves, the ship’s 
papers and the charter-party would have shown, 
and there seems to be no reasonable ground for 
disbelieving them, that she was chartered and 
intended to carry immigrants, and was not 
engaged in the slave trade. And even if the 
original seizure could be justified, the subsequent 
detention of the vessel was wholly inexcusable. 
Much stress was laid upon the presence on board 
the vessel of the three Kroomen alleged to be 
slaves, and the information concerning them 
which had been given to the seizor, as con
stituting reasonable grounds for the suspicion 
that she was a Blaver. Their Lordships are of 
opinion that the appeal cannot be maintained on 
this ground. They have already observed that 
the seizor had the means, which he neglected, of 
informing himself of the true character of the 
vessel, and of the true condition of those Kroomen. 
Had lie done so, and had even all the evidence 
which was afterwards given on his part touching 
those Kroomen been present to his mind (which 
it  was not), all that he could reasonably have 
inferred was, that the men in question had 
been, m some sort, kidnapped on board, with 
the object of carrying them to St, Thomas (an 
island where slavery had ceased to exist) as 
free labourers imported under the immigration 
law then prevailing; but such an inference or 
belief would not have justified the seizure or 
detention of the vessel under the treaty or the 
Slave Trade Act 1873, such supposed kidnapping, 
however reprehensible, being for a purpose other 
than that “ of consigning the men to slavery.” I t  
may be that the immigration law of St. Thomas 
may not be sufficiently, stringent, or that its pro
visions may not be duly observed; but defects in 
the law, or breaches of its provisions by Portu
guese subjects, however deplorable, though they 
might be properly made the subject of diplomatic 
remonstrance to the Portuguese Government, are 
not grounds for seizing a vessel under the Portu
guese flag as a slaver within the meaning of the 
treaty and the statute. In  saying this their Lord- 
ships are assuming that on this part of the case 
the evidence given for the seizor was more credible 
than that opposed to it. That, however, was 
not the conclusion of the judge below, and their 
Lordships are not prepared to say that ho was 
wrong. The evidence taken altogether certainly 
affords grounds for the 'conclusion that the story 
of the kidnapping wasa malicious fiction got up by 
one of the other kroomen who had been charged 
by Moraes with theft and put under confinement.

There remains for consideration the 4th section of 
the 36 & 37 Yict. c. 88. That section is as follows : 
“ Where any of the particulars mentioned in the

first schedule to this Act are found in the equip
ment or on board any vessel visited, seized, or 
detained in pursuance of this Act, such vessel 
shall, unless the contrary be proved, be deemed to 
be fitted out for the purposes of and engaged in 
the slave trade, and in such case, even though the 
vessel is restored, no damages shall be awarded 
against the seizor under this Act in respect of 
such visitation, seizure, or detention, or otherwise 
upon such restoration.” Much argument was 
addressed to their Lordships as to the effect and 
meaning of the terms contained in the section, and 
the case for the appellants was mainly, though by 
no means entirely, rested upon it, it being con
tended that the words “ no damages shall be 
awarded ” contained an enactment of positive law, 
which, whether harsh or not, left no option to the 
court upon the matter, unless, indeed, the proviso 
at the close of the section rendered the enactment 
inapplicable to this foreign vessel. The words of 
that proviso have been most carefully considered 
by their Lordships. They are as follows : “ Pro
vided, that this section shall not extend to the 
vessel of any foreign State, except so far as may be 
consistent with the treaty made with such State.” 
This provision contains a plain proposition of 
international law, with respect to the general 
effect of the law of one foreign State upon the 
vessel of another. I t  has been contended, how
ever, that Portugal has, by treaty with England, 
consented that the particular articles mentioned in 
the first schedule of this Statute, when found on 
board a Portuguese vessel in port, shall be con
sidered as p rim a  fa c ie  evidence of her being en
gaged in the slave trade. But, upon a careful 
examination of the Portuguese treaties, their 
Lordships are of opinion that the consent on the 
part of Portugal relates only to vessels upon the 
high seas, and does not extend to vessels in a 
foreign port or foreign territorial waters. All 
the provisions in the treaties point to this con
clusion. The visitation is to be conducted by a 
naval officer whose rank is carefully specified; 
and with a view, formerly, of bringing in the 
vessel for adjudication before a court of mixed 
commission, and now, of sending her to the 
nearest or most accessible Portuguese colony, or 
handing her over to a Portuguese cruiser, if one 
be available in the neighbourhood of the capture. 
Their Lordships are of opinion, therefore, that 
this 4th section cannot be extended to a Portu
guese vessel lying in British waters, inasmuch 
as it is not consistent with the treaty made with 
that State.

Upon the whole, it appears to their Lordship8 
that the learned judge of the court below came 
to a right conclusion, both as to the facts and the 
law applicable to them, and they will humbly 
advise Her Majesty that the appeal be dismissed 
with costs.

Solicitor for the appellants, The S o lic ito r  to the 
Treasury.

Solicitors for respondents, G regory, E o w c liffes> 
and Go.



MARITIME LAW CASES. 317

Ct. op A pp.] The Ganges. [Ot. op A pp.

fojroe Cmxrt of IiiMcaturo,
COURT OF APPEAL.

S ITT IN G S  A T L IN C O LN ’S IN N .
K e p o rted ty  J . P. A spinall  andF. W . EAiKES,Esqs.,Barristers- 

a t-la w .

Tuesday, A p r i l 20, 1880.
(Before James, Baggallay, and Bramwell, L.JJ.) 

The Ganges.
appeal prom the probate, divorce, and

ADM IRALTY DIVISION (ADM IRALTY.)

C ounty Courts A d m ira lty  J u ris d ic tio n  A c t (31 8f  32 
Fief. c. 71), ss. 25 a nd  26—A ppea l f r o m  C ourt o f  
Passage o f  L ive rp o o l exercising A d m ira lty  ju r i s 
d ic tio n — S e cu rity  f o r  costs.

Phe appeal f ro m  the C ou rt o f Passage a t L ive rp o o l 
exercising A d m ira lty  ju r is d ic t io n  is  under the 
County Courts A d m ira lty  J u r is d ic tio n  Act 1868 
(31 Sp 32 Fief. c. 71), s. 26, and  security f o r  costs 
m ust be given before the in s tru m e n t o f appeal 
is  lodged.

T his was an appeal against an order mad.e 
upon summons by the learned judge of the Aami- 
ralty Division of the High Court, dismissing with 
costs an appeal from the Court of Passage of the 
borough of Liverpool, on the ground tbat security 
uud not been given for the costa of the appeal, as 
inquired by the 25th and 26th sections of the 
County Courts Admiralty Jurisdiction Act 1868 
(31 & 32 Viet. c. 71).

The original action was brought for wages by 
'*furies Hagerty and three others against the 
steamship Canges and the owners thereof, on the 
Admiralty side of the Court of Passage of the 
borough of Liverpool, and judgment was given in 
J" 0n the 8th March 1879, in favour of the defen- 

auts, the owners of the Ganges.
. On the 18th March 1879 the plaintiffs lodged an 
instrument or notice of appeal in the Admiralty 
Registry of the Probate, Divorce, and Admiralty 
n vision of the High Court of Justice against the 

above-named judgment.
The respondents, the owners of the Ganges, 

appeared under protest, and on the22nd April 1879 
ook out a summons calling upon the appellants
o show cause why the said appeal should not be uisr~; . . .  J . . . .  ' n i—•'missed with costs, the appeal being bad in law 
7 reason of security for costs of the appeal not 

_'lving been given pursuant to sect. 26 of the 
ounty Courts Admiralty Jurisdiction Act 1868

was heard 
matter to the

—  —j  v u u n s  j i i u m i r a i u y  j u i i o u i i / u i u u  —

& 32 Viet. c. 71). I t  was a fact that no security 
tor costs had been given.
, Cri the 26th April 1879 the summons 
. 7 the registrar, who referred the mat-— — 
JUagej who on the 6th May 1879 dismissed the 
a°Peal with costs, with leave to appeal to the 

°Urt of Appeal, the appellants to be at liberty to 
Ppeal again from the Court of Passage on giving 
^curity for costs within ten days, and to elect 
uich course they would pursue within ten days. 
be appellants adopted the former course, and 

_ri the 17th May 1880 gave notice that; they 
appeal to the Court of Appeal against the 

3er of the learned judge of the Probate, Divorce, 
fy Admiralty Division, dismissing the appeal 

°tu the Court of Passage.

The appeal came on for hearing on the 20th April 
1880.

The words of the 25th and 26th sections of the 
County Court Admiralty Jurisdiction Act (31 & 32 
Viet. c. 71), on which the argument principally 
turned, are as follows :

25. The Court o f Passage of the borough of Liverpool 
shall, upon an Order in  Counoil being made, which shall 
appoint the County Court of Lancashire holden at 
Liverpool to have Adm iralty jurisdiction, have the like 
jnrisdiotion, powers, and authorities as by that order are 
conferred on the said County C ourt; bu t nothing herein 
shall be deemed to enlarge the area over which the ju ris 
diction of the Court of Passage extends, or to alter the 
rules and regulations for holding the said court, or to 
take away or restrict any jnrisdiotion, power, or autho
r ity  already vested in  that o ou rt; and fees received m 
that oourt under th is  Act, shall be dealt w ith as fees 
received in  that oourt under its ordinary jurisdiction.

26 An appeal may be made to the H igh Court of 
Adm iralty of England from a final decree or order of a 
County Court in an Adm iralty cause, and by permission 
of the jndge of the County Court from any interlocutory 
decree or order therein, on security fo r costs being firs t 
given, and snbjeot to  such other provisions as general 
orders shall direct.

Dr. W . P h illim o re  for the appellants.—Although 
the Court of Passage has by sect 25 the like juris
diction, powers, and authorities as were bestowed 
on the County Court of Lancashire holden 
at Liverpool, by the Order in Council conferring 
Admiralty jurisdiction on that court, yet there is 
nothing in either the 25th or 26th sections to 
show that it was intended that a different method 
of procedure was to be adopted by the Court of 
Passage exercising Admiralty jurisdiction from 
that adopted by it in other matters under the pro
visions of the special Act relating to the Court of 
Passage (the Courtof Passage Procedure Act 1853). 
In  fact, the following section, which regulates 
appeals from County Courts, is studiously Bilent 
as to appeals from the Court of Passage, although 
it cannot fora moment be contended that the Court 
of Passage was out of the mind of the framer of 
the section, seeing that the whole of the previous 
section relates to it alone. The 26th section speaks 
only of a County Court in an Admiralty cause, 
and neither mentions the Court of Passage nor 
“ any court having a like jurisdiction as a County 
Court,” and the logical meaning of the 26th sec
tion cannot possibly be extended to include the 
Court of Passage. An exactly analogous case is 
that of H a rp e r  v. Pole (L. Rep. 3 Eq. 752), in 
which Stuart, V.O. decided that, although the 
County Courts Equitable Jurisdiction Act (28 & 
29 Viet. c. 99) gave the Sheriff’s Court of the City 
of London a like jurisdiction to that given to the 
County Courts, yet there was no appeal from the 
judge of the Sheriff’s Court to the Vice-Chancellor. 
Further, the words “ on security for costs being 
first given,” on which this case tarns, only apply 
to appeals from interlocntory decrees in the case of 
County Courts, and not to appeals from final 
decrees. There is no provision again that the 
security shall be given before the instrument of 
appeal is lodged. I t  is quite sufficient if the 
security is given before the hearing comes on, and 
The Forest Queen (L. Rep. 3 Adtn. 299; 3 Mar. 
Law Cas. O.S. 508), which was relied upon by the 
appellants in the court below, does not contradict 
this.

J. P . A s p in a ll, for the respondents, was not 
called upon.

James, L. J.—I  do not think that there can be
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any doubt as to the interpretation of the sections 
of the County Court Admiralty Jurisdiction Act 
now before us. The 25th section enacts that, on 
an Order in Council being made appointing the 
County Court of Lancashire holden at Liverpool 
to have Admiralty jurisdiction, the Court of Pas
sage shall have the like jurisdiction, powers, and 
authorities as are conferred by that order on the 
said County Court. Now no one has disputed 
that such an order was made, and the Court of 
Passage now has the like jurisdiction with the 
County Court at Liverpool in Admiralty causes. 
But it has been contended that, whilst it has the 
jurisdiction, there is no provision in the Act for 
appeals from its decisions to the Admiralty Divi
sion of the High Court, and that such appeals can 
only be had under the provisions of the Act 
relating to the Court of Passage, and H arper v. 
Pole (L. Bep. 3 Eq. 752) has been cited in support 
of the contention. But it seems to me that the 
intention of the Act clearly is that appeals in 
Admiralty causes in the Court of Passage should 
be heard in the same manner as appeals in similar 
causes in the County Courts. Then it was contended 
that, if there was such an appeal, sect. 26 only re
quires security for costs to be given in appeals from 
interlocutory orders, but that construction of the 
words of the section does not accord with their 
plain meaning, which applies equally to appeals 
from final decrees. Then it is contended that 
under the words of the section security may be 
given at any time before the hearing of the appeal; 
in other words, that the word “ appeal,” in the 
26th and 27th sections, means the hearing of the 
appeal and not the lodging of the instrument of 
appeal. Now I  am of opinion that an appeal is 
commenced when the party takes the first step in 
the appeal, whether by lodging his instrument of 
appeal or by giving notice to the other side, as he 
may be required by the practice of the courts in 
which he is proceeding, and that such commence
ment of the appeal is what is meant by the word 
“ appeal ” in these sections. Hence security for 
costs must be given before the appeal is com
menced, and I  cannot attach any weight to the 
last contention of the learned counsel. The case 
he cited, that of The Forest Queen (3 Mar. 
Law Cas. 508; L. Bep. 3 Adm. 299), is against 
his contention. There I  find the learned judge 
saying that “ the words of the section rendered 
it imperative that security for costs should 
he given in the court below to found the juris
diction of the High Court of Adm iralty;” and 
I  quite agree with the learned judge, and I  
do not see how any instrument of appeal can be 
allowed to be lodged before the jurisdiction of the 
court appealed to is founded. I  think then that 
the order of the learned judge of the court below 
must be confirmed, and this appeal must be dis
missed with costs.

B a g g a l l a y  and B r a m w e l l , L.JJ. concurred.
Solicitors for the appellants, M um ford  and Co.
Solicitor for the respondents, H . C. Goote.
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Jan. 14,15, 16, 22, J u ly  19 and 20, 1880.
(Before J a m e s , B r e t t , and C o tto n , L.JJ.)
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APPEAL FROM THE PROBATE, DIVORCE, AND ADMIRALTY 
.DIVISION (ADMIRALTY).

Damage— Collis ion—Fog— D uty o f vessel when near 
a fog hank—Both to blame—Costs.

I t  is the duty o f a vessel, when in  the v ic in ity  o f a 
fo g  bank, to make the signals prescribed by 
A rt. 10 o f the Regulations fo r  Preventing 
Collisions at Sea, to warn vessels w ith in  i t  o j her 
presence.

When at n igh t a masthead ligh t is seen, but no side 
lights, i t  is an ind ica tion  to an approaching 
vessel that the lights are those o f a steamer whose 
side lights are obscured by fog.

Where the Court o f Appeal varies the decision of 
the court below by f in d in g both vessels t o blame 

f o r  a collision, there w i l l  be no order as to the 
costs, but each pa rty  must bear his own costs 
o f the whole litiga tion .

Circumstances under which the Court o f Appeal 
w i l l  overrule the decision o f the court below on a 
question o f fa c t considered and explained.

T h is  was an appeal from a judgment of the Pro
bate, Divorce, and Admiralty Division, by which 
the judge of the High Court of Admiralty had 
found the steamship Milanese alone to blame for a 
collision which took place between her and the 
sailing ship Bokhara off Folkestone about 6 p. Di
on the 10th Nov. 1879.

The action was tried on the 14th, 15th, and 16tb 
Jan. 1880.

B utt, Q.O., Clarkson,and Stokeslor the plaintiffs» 
owners of the Bokhara.

Webster, Q.C., Dr. W. G. F . P h illim o re , and 
Stewart for the defendants, owners of the 
Milanese,

The argument of counsel was principally directed 
to the state of the weather at the time of the 
collision, and as to the efficiency of the look-out m 
both ships.

Thé circumstances of the case, and the evidence 
adduced in respect of the weather, sufficiently 
appear from the judgment which was delivered 
by Sir Bobert Phillimore, after consultation wit“ 
the Trinity Masters and consideration.

Jan. 22.— Sir B. P h il l im o r e .—In  this case the 
vessels that came into collision were the Bokhara, 
a ship of 1143 tons, on a voyage from Antwerp 
New York with a cargo of iron rails, and a steal»' 
ship, the Milanese, on a voyage from Boston to 
London with a cargo of cattle. The place of 
collision was about five miles off Folkestone. The 
stem of the Milanese struck the starboard side 
the Bokhara  in the after part of the foreriggi»? 
and she sank, but her crew wore saved On boar» 
the Milanese. The ship complains that the steai»er 
did not get out of the way and ported improperly- 
The steamer complains that the ship was goi»S 
at too great a rate of speed, and that she o\a 
not sound her foghorn. The course of the ship 
was W.S.W. ; her speed was five knots, and s»0 
was going down Channel. The steamer’s coursp 
was S.E., the usual course up Channel, and s» 
was going at a speed of between three and f°°l 
knots an hour. The wind was N.W . ,

In  this case there are certain admitted or prov®
I facts which it is useful to bear in mind. T»
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Bokhara tacked about 4.30 p.m.; she afterwards 
Kept her course ; Bhe carried proper lights ; it wa 
sunset at 4.17 o.m.; the collision happened as nearly 
a8 possible at 6 o’clock p.m. on the 10th Nov. 1 •

The Bokhara did not blow her fog horn; the nig • 
v̂as one of unusual darkness, in that respect n 

had for seeing lights; hut the main contention is 
as to the amount and character of the special tog 
or. mist apart from the general darkness, m e  
evidence as to the fog is derived from lighthouses, 
from those on board each vessel, and from inde
pendent testimony. . f

I t  may be as well to dispose in  0
this question as to the lighthouses. We have 
usefully considered the lighthouse logs, an 
the evidence which they afford with respec 
t° distances of the lighthouses from the place 
of collision is as follows: South Sand light vessel
distant eleven miles ; South Foreland lights eight
nules; Dover pier five and a half miles ; I  ° ‘Ke 
stone pier four and a half miles; Dungeness point 
e’ghteen miles ; Yarn® light vessel five and a hair 
nules. Then as to the weather described in 6 
ught,house logs. According to the log of e 
?outh Foreland high light, at six o’clock it wasvlOUWJU 111 LI llf^IlUj t*u “  " _. .

overcast, misty, drizzling rain; ” according 
,j South Foreland low light, at six o’clock it was 

cloudy and misty; ” according to the Dungeness 
at six o’clock it was “ overcast, mis y, 

drizZiing ; ” according to the Yarne light, at six 
°  clock it was “ overcast, misty,” and there is an 
entry which means “ visibility of distant objects , 
according to the South Sand Head lightship, at 
. ' ? came on thick fog, sounded the horn, sunset, 
yn ’ch was 4.17; “ thick fog, sounded the born, 
°, ‘°g cleared, discontinued the horn, 6 blue * y>
cloudy misty.” There is no doubt that during 

course of the day and in the afternoon the 
weather had been foggy in the upper part of the 
Channel. I t  had shown itself in what one of the 

^nesses called “ lumps,” and another “ patches.
I  he question is,what was the state of the weather a 

iort time before six o’clock and at six o’clock in e 
P ace and in the immediate neighbourhood or e 
collision F The entries in the logs tend, though they 
are not conclusive on the point taken by themselves 
“° disprove the existence of any such fog or mist 
s Would, require the sounding of a foghorn a or 
iear the time and place of the collision. -
,, dhe course of the ship wasW.S.W.close-haule °

6 starboard tack, on which she put herself w en 
c0ar the South Sand Head lightship,with a speed of 
„ knots going down Channel, and when a ou 
‘our or five miles off and abreast of Folkestone the 

aster, pilot, and look-out were ou deck. I  
faster says that at this time the look-out reported 
*  bright light two or three miles off, and two 
fbuts on the starboard bow. The look-out about 
vw? minutes after reported, “ I  can see her green 
fifht, She is a steamer.” And ho, the master, 

walked to windward and shortly afterwards 
w the red light about three-quarters of a mi 

i ship continued her course without any
' range. The steamer struck the ship on er 
Starboard side a little abaft the fore-channel, 
?bout right angles, she cut four or five feet into 
.. P,r’ causing her to sink within about five minu e 
“‘ ‘erwards, and the time of this collision it is 
' Wit ted was about six o’clock. The master of m 
BV"P denies that there was any fog at this time, 

-th ak,° denies having heard any whistle be oro 
ille collision.

3 1 9

[C t . of App.

Tt has been con te n d e d  th a t  th e  m a s te r has 
„ „  t0  th e  re p o r t f ro m  th e  lo o k -

^ r S t  a man n a m e d V d e r ik s e n  was on
f h  f „ nt  tha t he h a d  m a de  no such
th n o r t  I t  appears tha t Bath, the chief m a te , ha d  
taken the Place of F re d e r ik s e n  for a "hort t im e  
and m ade the re p o r t  in  question. I  th in k  tha t 
a c c o rd in g  to the evidence in  m y  notes, he re p o rte d  
the S e m  lig h t as well as the b r ig h t lig h t, b u t  a t  

events tfbe m a s te r aopears to have noticed a ll

guee h ^ i  three-auarters o f a m ile off. H e said 
i “ t  he could see a ll the lig h ts  on shore, 

also th  exaggerated statement,which appeared to be an exa^g th 0 crew of

I t  is not ^ ^ P f ' X V e d i n i u r l i n g  the mainsail
t h 9 t lv ^ b e fo re  th e  c o llis io n . F re d e r ik s e n , tho 
s h o rt y  been re lie v e d  b y  th e  m a te , hadlook-out Who had  bee J th e  s a i l ;  he

mate report the b r ig h t lig h t. He 
heard the ma P fc after the saii had been

the mate had returned to  the poop 
clewed up, a“  .. . occurred : he never saw any 
b e f o r e ^  lig h t before the collision,
other than the wmte ^  corlarms generally 
Knudsen, the °  who wag on deck, says
this evidence. report a lig h t on the star-
tha t he hear employed in  fu r lin g  sail,
board bow, tha t he w ^  e ^  . .Xhere wa8

an%hr a t a l l  Cleat le a th e r ,  but much dark.”  
no fog at al ■ wheel, heard the report,

r r » e  starboard bow,”  twelve or 
L ig h t  fo r" ar. ^ onbefore t he collision. He was

f°derednto pu t the helm hard up, bu t there wasno 
ordered to p s there was no haze after 4.30.
tim e to do • y V ic to ria , Reader, says i t  was

ever experienced. I t  is
the darke n th rou iib  t he evidence of the 
unnecesaary g confirm  generally the
other witne -, Btate of the atmosphere being
ev it eD06noatSto reaufre^ the sounding o f the fog- 
such as not 9 Hansen deserves notice.
W ^ w a f a “Norwegian and p ilo t of the Metcalfe 
H ®. u was bound down Channel in  company w ith  

B o k h a r a , Z d  was about ha lf a m ile to leeward 
the Hom ara, „.„lo ck  when he saw severalf.ft g&siws&s iab<- & .'.o *-*brigh t hebta. harking of a dog, which is
a steamt^ bav iebeen on board the B okhara ; he says proved ‘ b have been on^t & ^  ^  . he 8aw th e
there was n six^ - oloc.k i about six miles off, and 
Yarne l i 0h t |■ j  m ust here mention
ih eat Heyw ood the master of the tug  Peabody *  
tha t Hey woo , part 0f  the steamer, both
witness calle o P nrb and in  a statement

side, 8Peaks of SeeiDga,n made to the PP g S.E. o f h im  at a m ile
nuusiial clus gnd to his being surprised, as
and a ha] ^  d fi ^  n 00uld not  be out on such a 
b - ^  ^  lliamB a witness, also produced on the
1U8t n f the steamer, and the mate of the Peabody, 
P i W h e S  a cluster of ligh ts  “ a ll of a 
says tha t he ^  ^  8(arb0ard beam, about
heaP ’ ,r tk  L , and he thought i t  rem arkab le; anda m. e distant a n d ^ M t^  g ^  he 3aid ifc

had bTen foggy in the daytime in  patches but he 
Sid not call i t  fog then, but m isty  o r th ick,ah haze.
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This fact of the cluster of lights becomes impor
tant because it is in evidence that directly after 
the collision lights were hung over the bows of 
the steamer to assist the men in escaping from 
the sinking ship, and, as has been stated, the 
collision took place about six o’clock.

I  now turn to the case of the defendants. Dewd- 
ney, the master of the steamer took a pilot about 
4.30 p.m. oil Dungeness. He went on at full speed 
at eight knots and a half an hour. A t 4.30 it was 
hazy, but he kept full speed till 5.30, when he went 
half speed till a quarter to six, then he slowed. 
The weather became much thicker, and the pilot 
said he would go no further, and that he must 
bring her head round to tide and anchor. For 
that purpose the helm was put hard a-port, and 
orders given to prepare the anchor. This he says 
was about ten or twelve minutes before the col
lision. That brought her head S. 1.., at which 
time the green light of the Bokhara, was seen 
eighty or ninety yards off, and the collision took 
place in less than a minute. He says he blew the 
whistle at twenty minutes to six, and at frequent 
intervals he heard the whistles of other steamers. 
At 6.20 the wind became more northerly, and it was 
“ very, very clear.” Walker, the pilot, confirmed 
in every material particular this statement. The 
same observation applies to Hambly, the mate. 
With regard to Mowatt, who was the only look-out 
on the upper deck, he says at four o’clock it was 
hazy, and as it got dark the weather thickened 
with fog or smoke; that their whistle 
was blown, and that he heard other whistles, 
and at 5.30 it lightened up, but shut 
down afterwards very thick; that he reported a 
green light on the port bow, judging it to be a 
hundred yards off; that he did not wait for an 
answer, but called out “ Ship standing across our 
bows.” In  cross-eximanation this witness said 
that he had seen a white light on his starboard 
bow, and also a red light on nis port bow, and 
that he reported them; these must have been 
seen before the Bokhara’a lights were seen. I t  is 
to be observed that neither the master nor pilot 
have mentioned the circumstances of these lights. 
M ’Gregor, the engineer, said that he received an 
order to go slow at 5.35, and to stop and go astern 
full speed at six. Conway, who was at the helm from 
four to six, said that he got an order to hard a-port 
when the light of the Bokhara was reported. 
Gibbs, the boatswain, who was getting the anchor 
ready, said there was a thick mist which he 
called “ a Scotch mist,” that he heard no other 
whistle but that of his own ship, and that only once 
or twice. Benjamin also says that he heard their 
own.whistle, but no others. There are various in
dependent witnesses who speak to the state of the 
weather, and who all agree that the weather was 
thicker in shore than it was in the offing. Camburn, 
a pilot in charge of the Fanny, refused to swear that 
it did not clear up at a quarter to six, having pre
viously said that it  cleared up about six, and that 
he had no recollection of having sounded his horn 
that evening. With respect to the other w it
nesses who were called, it is not necessary to 
specify their evidence in detail; they relate princi
pally to the state of the weather, and show that 
the fog was of a partial character.

Upon the whole, a careful analysis of the evi
dence leads us to the conclusion that for a short 
time before the collision and at the collision the 
weather, though misty, was not so foggy as to pre-

[Ct. or A pp.

vent the lights of the Bokhara  being seen by those 
on board the Milanese, and that if they were not 
so seen it was in consequence of the deficiency 
of the look-out on board the Milanese.

We are further of opinion, and indeed it is a 
necessary consequence, that the atmosphere was 
not such as to necessitate and render imperative 
the sounding of a foghorn by those on board the 
Bokhara, and we do not think that in the circum
stances the speed at which the Bokhara  was going 
about five knots, was excessive or unjustifiable.

I  pronounce the Milanese alone to blame for this 
collision.

W ith regard to the plea of compulsory pilotage, 
as I  have decided that there was a deficient look
out on board the Milanese, the pilot had not the 
assistance which he had a right to expect and' 
receive, and therefore, according to the principles 
of decided cases, the plea of compulsory pilotage 
cannot prevail.

From this judgment the owners of the Milanese- 
appealed, and the appeal came on for hearing on 
the 19th July, and was heard on that and the 
following day.

Wehsler, Q.C. and Dr. W. O. F . P h illim ore  for 
appellants.—The judgment of the court below is 
wrong, because there was under the circumstances 
conclusive evidence of a want of proper look-out on 
board the Bokhara ; either the weather was clear 
as they say, in which case they ought to have seen 
our side lights ; or it was foggy, as we say,in which 
case they ought to have blown their foghorn ; the 
fact that they saw our masthead light and the 
general condition of the weather ought to have 
apprised them of the fact that our side lights were 
shrouded in fog. They were also guilty of negli
gence in carrying too much sail and going too 
fast, having regard to the weather. There was no 
negligence on the part of the Milanese ; she was, 
notwithstanding the nature of her cargo and the 
importance of getting it into harbour as soon as 
possible proceeding with the utmost circumspec
tion, and was going dead slow, and just about to 
anchor on account of the fog, and blowing her 
steam whistle to warn vessels of her presence ; her 
look-out was proper, but it was not possible to see 
the Bokhara on account of the fog ; the fact that 
the Bokhara  could not see our side lights shows 
that a person on our deck, and therefore in the 
fog which shrouded them, could not see her.

B utt, Q.O. and Stokes (with them Clarkson) for 
the respondents.—There is a conflict of testimony 
as to the condition of the weather, but the pre
ponderance of the evidence both from the shore 
and from independent persons on other ships is 
that thero was no fog at the time of the collision : 
we had seen the lights cf the Milanese nearly a 
quarter of an hour before the collision, and there 
was no such state of the weather as to require us 
to blow a foghorn. The Milanese may have come 
through a fog bank, and whilst in it thought of 
anchoring, but the manœuvre which she performed 
for the purpose of coming out from the shore 
for the purpose of anchoring brought her out 
of the fog bank ; this manoeuvre corresponds 
with the way in which we saw the lights. 
[ J a m e s , L.J.—We cannot say that the fog was 
so thick that the Milanese was not in fault for 
not seeing you sooner, but the question remains 
whether you were not also in fault.] There is only

T h e  M il a n e s e .
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the evidence of one vessel s igna lling  for fog, and 
that shows tha t there was no fog where we and the 
other vessels from whom witnesses have been called 
w«e . [ B r e t t , L. J.— I f  the weather was not foggy, 
wby did you shorten sail by fu r lin g  your mainsail, 
®pd why did  the Milanese propose to anchor r j  
Our fu r lin g  the mainsail was a measure o fo ru inary  
Prudence. On such an evening, no doubt, the 
le a th e r was m isty , and m ig h t become foggy 
during the night.

Webster, Q.C., in reply.
J a m e s , L J.—The issue between the parties in 

the case is admitted on both sides to he purely 
°he of fact. The learned judge of the court below 
decided that issue entirely in favour of the 
Bokhara and against the Milanese. This court 
has frequently expressed its opinion that when the 
decision of the court below of a question of tact 
depends on the credibility to be attached to the 
statements of witnesses, it will not disturb the 
finding, the court below having the opportunity of 
observing the demeanour of those witnesses which 
this court has not. But it has been well pointed 
out in this case by the counsel for the appellants, 
that the decision here did not rest or depen 
°h the demeanour of witnesses, but was deter
mined by inferences drawn from facts whic 
have been stated, though with exaggerations, by 
both sides. There can be no doubt that the 
Milanese was manoeuvring to come to an anchor 
on account of the fog, and so far the Milanese has 
made out a fair case, if the fog was so dense that 
she could not see the Bokhara. But it appears to 
us, and in that opinion the assessors coincide, 
that it was possible for the Milanese to have seen 
the Bokhara  an appreciable, if not even a con- 
siderable time. We are satisfied that the cloud or 
f°g in which the Bokhara was was not so dense as 
to altogether hide her, for she must have been 
f i lin g  very close to the edge of the bank of fog. 
f  he Bokhara must have known that other vessels 
m it would be hidden from her. The Bokhara, 
moreover, admits that she did see a white light, 
and I  do not believe she at any time saw the red 
or green light of the Milanese. That should have 
indicated to her the presence of a fog bank or 
something of the sort hanging low down in the 
water, and she ought to have used a foghorn to 
indicate her position to vessels in it, and from 
whose sight her side lights would be obscured by 
’t. I  therefore am of opinion that both vessels are 
to blame for this collision.

had she had a careful look-out she would have 
seen the Bokhara sooner. But the sailing ship 
had also under the circumstances a duty to per
form. She must have known that there was a 
fo<T in front of her, from seeing the white light of 
a steamer over it without seeing the side lights, 
and that she did know it is proved by her 
shortening sail. She must have known therefore 
that her side lights were not visible to vessels m 
it and it was therefore her duty to apprise them 
of her presence by blowing a foghorn, even if she
was not herself actually m the fog, though in my
opinion she had actually entered the fog at the 
tim e the collision took place. .

C o tto n , L.J.—I  agree m the opinion that both 
of these vessels are to blame for the collision As 
we differ from the court below, I  think it right to 
add that I  do not give entire credit to either set 
of witnesses. In  all these cases witnesses do not 
come into court intending to speak untruthfully, 
but involuntarily they give a colour to circum
stances in favour of their own side, ana especially 
thev make a confusion as to the precise time at 
which events occur. There is no doubt that at the 
time of the collision there was a fog on shore, 
hn. bevond a certain distance from the shore 
there was very little, from the evidence of vessels 
in the neighbourhood. I t  appears certain that 
the Milanese must have bedi m i*’ ?nd 
collision took place at or just within the edge 
<if the fog The Milanese was in fault for not 
seeing the Bokhara sooner. But I  do not 
believe that the witnesses for the Bokhara  are 
correct in stating that they could see the coloured 
lights of the Milanese at the time at which they 
state that they did see coloured lights, bu that 
those they saw were on another occasion. I  there 
fore think she was also to blame for not adopting
the usual precautions in  a fog.

In  answer to an application as to the disposition 
of the costs.

T.¥ «  t . j  —We are of opinion that wherever 
we tary the decision of the court below by find
ing both vessels to blame, the rule should be that 
no order is made as to costs either below or on 
appeal ■ that is, that each party should bear their 
own costs of the whole litigation.

Solicitors for appellants, owners of the Milanese, 
Lowless and Co.

Solicitors for respondents, owners of the Bok
hara, Stokes, Saunders, and Stokes.

B r e t t , L.J.— I  agree in the opinion that we 
should not overrule the decision of the court 
below on a question of fact, unless we find some
thing clearly proved in the case which enables us 
to see that in the decision in which we cannot 
agree. In  this case there are two governing facts :
(1) that the Milanese was about to anchor on account 

the fog; (2) the Bokhara was shortening sail. 
I  cannot believe that the Bokhara saw everything 
which it is stated she did see; had she done so, it 

not credible that she would have acted as she 
did. On these two points being proved, it is clear 
what the decision should be. There is a conflict 

testimony as to the weather from other ships 
to the neighbourhood. But the fact remains that 
the steamer, for the purpose of anchoring, was 
about to throwherself across the navigable channel; 
therefore she should have taken more than ordinary 
precaution, and it does not appear that she did so; 

V ol. IV ., N.S.

Tuesday, Ju ly  20, 1880.
(B e fo re  J a m e s , B r e t t , and C o tto n , L.JJ.)

T h e  S i r  R o bert  P e e l .

PROBATE, DIVORCE, AND ADMIRALTY APPEAL
(a d m ir a l t y ).

Practice—Evidence—Experts—N a u tica l assessors.

Where the court is  assisted by nautica l assessors 
evidence o f experts on questions o f nautica l science 
and sk ill may properly be rejected.

Semble where am objection is taken to the exclusion 
o f evidence by the judge o f the A dm ira lty  Court, 
the proper course is to apply to the Court of 
Appeal fo r  a netv tr ia l on that ground, and not 
to tender the evidence afresh in  the Court of 
Appeal.

T his was an appeal from  a judgm ent o f S ir Robert
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Phillimore, by which, on the 5th March 1880, he 
had found the S ir  Robert Peel alone to blame for a 
collision which took place in the river Thames on 
the afternoon of the 17th Nov. 1877, between that 
vessel and the Canada.

The Canada was a screw steamer of 4276 tons 
register, and the S ir  Robert Peel a screw steamer 
of 209 tons register. Both vessels were going 
down Woolwich Reach, and the collision occurred 
by the port bow of the S ir  Robert Peel and the 
starboard quarter of the Canada coming into 
contact. The damage actually done by the colli
sion was very small, but afterwards the Canada 
ran into vessels lying in the tiers, and into the 
Woolwich steamboat pier, doing very considerable 
damage. A t the hearing in the court below the 
defendants tendered evidence of experts in the 
river navigation to show that there was a certain 
draught or suction between a large and small 
vessel, but the Court ruled the evidence to be in
admissible on the ground that it was an invasion 
of the province of the Trinity Masters assisting 
the court.

The judgment of the court below, after discus
sing the evidence, continued :—This collision, it 
appears to us, muse have been caused either by 
the starboarding of the S ir  Robert Peel or by the 
porting of the Canada. Looking to all the evi
dence we are of opinion that the Canada did not 
port her helm, and that the S ir  Robert Peel did 
starboard. Wo are of opinion, in the circum
stances, especially having regard to the clear state 
of the river, that the Canada was not going at 
reckless speed, and that the S ir  Robert Peel is 
alone to blame for the collision.

Ju ly  20.—The appeal came on for argument.
Dr. W. J. F .P h illim o re  (Ben jam in , Q.C. with him) 

for the appellants.—The evidence of experts was 
improperly rejected by the learned judge below ; 
he finds, as a matter of fact, that we starboarded 
and so caused the collision. The evidence, if ad
mitted, would have shown that the apparent star
boarding, i . e , the canting of our head to port, 
was occasioned by the suction from the stern of 
the Canada. [ B r e t t , L.J.—I f  such a suction is 
a known fact, you ought to have ported to 
counteract it and so keep your course.] Our 
duty is to keep our course, and that we do by 
making no alteration. [ B r e t t , L.J.—You cannot 
now raise the question before us in this way. You 
appear to have submitted to the ruling of the 
judge, and not to have taken any formal objec
tion.] We have given notice of our intention to 
call further evidence, and it is in the discretion 
of the court to receive it or n o t: (Order L V I I I . ,  
r. 5.) [ B r e t t , L.J.— But that applies to evidence 
which for some reason was not or could not be 
tendered below. Where evidence has been rejected 
without proper cause, the proper course would be 
to apply to us for a new tr ia l: (Order X X X IX .,  
r. 1 (Dec. 1876, r. 5) 1 a (March 1879, r. 4) 3.] 
This is not the usual case of the rejection of evi
dence ; it could not be said that the evidence ten
dered was immaterial, but only that, owing to the 
peculiar constitution of the Court of Admiralty 
in trying these questions, it  was inadmissible. 
No doubt the practice of the Trinity Masters is to 
inform the court on questions of nautical skill; 
but this is a question rather of physical science 
on which the Trinity Masters themselves should 
be informed before they can bring their minds

to discuss the nautical skill necessary under 
the circumstances. [ J a m e s , L.J.—I t  was not 
tendered as scientific evidence in the court 
below.] That the evidence is admissible in 
the Admiralty Court is shown by The A n n  and  
M ary  (2 W. Rob. 189), where Dr. Lushington 
says: “ The opinions of . . . men of science on 
points of science generally when a clear statement 
of the whole of the facts has been laid before 
them, is admissible evidence in this as well as 
other courts.;” though in that case, the question 
being purely nautical, he did not allow the evi
dence to be given, on the ground that it would 
only incumber the proceedings. He then pro
ceeded to argue the case on the merits.

B utt, Q.C. and Clarkson, for the respondents, 
were not called on.

J a m e s , L.J.—This is an appeal from the decision 
of the Admiralty Court on a question of fact 
purely, and the court will not depart from the 
rule it has laid down that it will not overrule the 
decision of the court below on a question of fact in 
which the judge has had the advantage of seeing 
the witnesses and observing their demeanour, 
unless they find some governing fact which in 
relation to others has created a wrong impression, 
and there is no such governing fact in this case. 
As to the alleged improper rejection of evidence, 
the evidence tendered was that of alleged experts 
on a matter of nautical skill. I t  is very important to 
adhere to the rule laid down by Dr. Lushington in 
the case of The A n n  and M ary  (2 W. Rob. 187), (a) 
where he says : “ I t  would be most inconvenient 
and injurious to the ends of justice if, in cases 
where the court always has the benefit of, and 
derives the greatest assistance from, the opinions 
on nautical points of the Trinity Masters, the pro
ceedings were allowed to be incumbered by any 
evidence by way of opinion on such points.”

B r e t t , L.J.—The practice of the Court of 
Admiralty with respect to evidence on points of 
nautical science is different from that of other 
courts. In  other courts questions of nautical skill 
and science as to the management and movemeut 
of ships may be proved by the evidence of experts. 
But that ¡b not the way in which the Court of 
Admiralty is instructed in such matters. I t  has 
other means of instruction through the presence 
of nautical assessors. I f  the judge of that court 
were sitting by himself without the assistance of 
assessors, the case might be different; but when 
he is assisted by assessors he is instructed by 
them on such matters. The assessors are not 
part of the tribunal, it is true, but the judge acts 
on their opinion and advice with regard to tech
nical questions of nautical skill. The evidence 
therefore tendered in this case was properly re
jected. I  wish, however, to limit my observations

(a) On th is  subject D r. Lush ing ton  says in  The Gazelle 
(2 Notes of Cases, 41), a t a tim e  when tho evidence in  the 
A d m ira lty  C ourt was taken by a ff id a v it : I f  i t  was 
intended . . . .  to  say th a t, w ith  regard to m atters o f 
nau tica l practice and experience, you are to  be guided by 
the a ffidavits in  the  case, I  u tte r ly  deny the ap p lica b ility  
o f th a t argum ent. Y ou are to  deoide th is  question w ith  
reference to  you r own knowledge of the science and ex
perience you possess,andl hope i t w i l l  never he contended 
th a t you r judgm ent is to  be influenced by a ffidav its  from  
other nau tica l persons, swearing th a t, in  th e ir opin ion, 
th is  or th a t was proper to  be done. Sure I  am th a t i t  
would lead to  the greatest confusion and unce rta in ty  
ra th e r than to  any sa tis fac to ry  de term ina tion .”
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?® the evidence of experts to questions concern- 
management of the manœuvres of ships. 

Court of Admiralty would of course rightly 
Receive evidence of experts on other subjects, such, 
°r example, as the loading of ships, a matter not 

strictly within the provision of the nautical 
Ressors. I  concur with the judgment of James, 

on the merits of the case.
Cotton, L.J.—I  concur ; the presence of nau- 

lcal assessors is intended to dispense with nautical 
evidence as to the management of ships.

Appeal dismissed w ith  costs. 
Soli0itors for appellants, owners of S ir  Robert 
a A. Grump and Son.
Solicitors for respondents, owners of Canada, 

lawless and Go.

S IT T IN G S  AT W ESTM INSTER.
Reported by A . H . B ittlesto n , Esq., Barris ter-a t-Law .

(Before B k a m w e l l , B a g g a l l a y , and T h e s ig b e ,L .  JJ.)
B u r n s  v . N o w e l l .

Pacific Islanders Protection Acts 1872 and 1875 
C arrying native labourers by sea w ithout a licence 
~~ Seizure o f vessel— Voyage commenced before 
Act passed— Reasonable grounds o f suspicion 
Protection afforded to persons acting in  pursuance 
° f  Act—35 36 Viet. c. 19, ss. 3, 6, 9, 16, 18,19,
¿0—38 &  39 Viet. c. 51.

^ ffde fe nd an t, an officer in  command o f one o f Her 
Majesty's ships, bond fide believing that there was 
reasonable cause fo r  suspecting that an offence 
under the Pacific Islanders Protection Act had 
been committed, seized and detained the p la in tiff s 
Vessel, as carry ing  native labourers on board with- 
° n t ' a licence. A t the time o f her seizure the 
P la in tiff ’s vessel was not employed in  the commis- 
sion o f any offence w ith in  the in tent and meaning 
S' statute, she having taken the labourers on 

oard before the A ct m aking a licence necessary 
was passed.

^  I upon the construction o f the Pacific Islanders 
1 rotection Acts 1872 and 1875, that the p la in t if f  
could not recover damages fro m  the de f endamt, i t  
eing the defendant’s duty to do as he did.

foiwiWa8 an a°ti<m brought to recover damages 
s , *“8 seizure and detention of the plaintiff's 
th °°ne1, A urora  by the defendant, a lieutenant in 
tho navy- The A uro ra  started from Sydney in 
„ r e a r  1871, under the command of Capt. Ben- 

’ 011 a trading and fishing expedition among 
Igl kouth Sea Islands. A t Simbo, in the Solomon 

ands, and at some other places in the same 
We Up’ ^'apt. Bennett shipped certain natives, who 
Wort- emPl°ved during the voyage, partly in 
a the vessel and partly on shore in trading,
did partl.y *n fishing and diving. These natives 
tjj •tlot sign articles, but they were shipped with 
tak F uWn c°nsent, and Capt. Bennett agreed to 
j-i 6 , em back at the end of their service to the 
the*!?8 r̂om wbich they had embarked. Whilst 
n«> . r ° ra  was absent on this voyage, the Kid- 
PasPlAg Act 1872 («) (36 & 36 Viet. c. 19) was 
i 8ed, and was proclaimed and came into force 
- _ tie Australian colonies. Capt. Bennett did not

«haul,5/  38 & 39 Yict. o. 51, the title of this Act is 
¿872 >• *° " The Paoiflo Islanders Protection Act

N owell. [Ct. or A pp.

near of the Act until August 1873, when he was 
told of its having come into force by the captain 
of a vessel which he met with on his return 
vovase The Aurora  then proceeded on her return 
voyage, and when off Simbo she fell in with the 
Sandfly, which was commanded by the defendant, 
who finding the natives who had been shipped at 
Simbo still on board, seized the A urora  and her 
cargo, on the ground that she was engaged in the 
commission of an ofience against the Kidnapping 
Act The A urora  was taken into Cleveland Bay, 
which is in the jurisdiction of the Brisbane Court 
of Queensland, and part of the cargo was trans
shipped and taken to Sydney. Proceedings were 
instituted in the Vice-Admiralty Court of Sydney, 
but the suit was dismissed on the ground that

had reasonable grounds for suspecting that the 
Aurora was employed m contravention o either 
the 3rd or 9th sections of the 35 & 36 ACct. e. 19. 
The jury answered this question in the affirmative 
and a verdict was directed to be entered for the 
defendant. Subsequently, the Queen s Bench 
Division granted a rule n is i for a new trial, on the 
ground of misdirection, and of the verdict being 
against the weight of evidence ; but, after argu
ment, the rule was discharged.

The plaintiff now appealed.
Bv 35 & 36 Viot. o. 19, s. 3 :
I t  Shall not be la w fu l fo r any B r it is h  vessel to  ca rry  

native labourers o f the said islands, not being p a rt o f the 
crew of such vessel, unless the master thereo f sha ll, 
With one suffic ient surety to  be approved by the governor 
f  Ann nf the  said A us tra lia n  colonies, or by  a B r it is h

cLsular officer appo?nted by Her Majesty to reside in
any of the said islands, o r by  any person appointed by  

„ f  fLnse officers, have entered in to  a jo in t  and 
several bond in  ¿ e  sum' o f five hundred pounds, to H e r 
M ajesty, her heirs and successors, in  the  fo rm  contained 
• J S n i p  iA  H o  th is  A c t annexed, o r in  such other 
m  Schedule ( • ) cribed by the Legis la ture of any o f
the’ A u s t ra l in  colonies in  respect of vessels sa iling from  
lu  o f such colony, no r unless he shall receive a
licence1 in  the form  contained in  schedule (B.) to  th is  A c t 
annexed from  any such governor o r B r it is h  consular
officer.

Schedule (B .):
T ioence fo r the carriage by sea of native labourers.

A B  master o f the vessel more p a rticu la r ly  described 
x ' S i t o S i e  d u ly  given to  H e r M ajesty Queen V ic to ria  
th tb o n d  required by the K idnapp ing  A c t 1872, fo r the. pre- 
“  kidnapping and the due observance of the
requirements o^ the  said A c t, I  do hereby, in  exercise o f 

a u tho rity  fo r th a t purpose conferred on me by the 
said A c t, license the said vessel to  ca rry  no t more tha n  

na tive labourers from  to  . Should th is
vessel be found to  answer the subjoined description, and 
appear to  be s tr ic t ly  engaged m  the  la w fu l p u rs u it o f the 
above-mentioned object, i t  is  the  d ire c tion  o f H er 
M a je s ty ’s Government th a t she shall no t be obstructed 

prosecution o f her present voyage, nor in  the  sh ip
m ent o r loading o f her na tive passengers, Th is  licence 
¡shall no t be transferable, and sha ll be ava ilable on ly  fo r 
the voyage from  to  aforesaid, and fo r  a period po t 
exceeding days from  the date hereof. D escrip tion o f the 
vessel above referred to. S ignature o f the governor or 
consul as the case may be. To the respective flag officers, 
cap?aiis and commanding officers o f H e r M a jesty 's 
ships, and to  a ll others whom i t  may concern.

By sect. 6:
A l l  the provisions of th is  A c t w ith  respect to  the 

detention, seizure, b ring ing  m  fo r ad jud ication before 
any V ice -A dm ira lty  C ourt, t r ia l,  condemnation, o r resto
ra tion  o f vessels suspected of being employed in  the 
commission o f any of the offences enumerated in  the 9 th
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section of this Act shall, mutatis mutandis, apply to any 
British vessel whioh shall be found carrying snob native 
labourers without a licence or in contravention of the 
terms of any licence whioh may have been granted to the 
master thereof.

By sect. 9:
I f  a British subject commits any of the following 

offences, that is to say:—1. Decoys a native of any of 
the aforesaid islands for the purpose of importing or 
removing such native into any island or plaoe other than 
that in whioh he was at the time of the commission of 
such offence; or carries away, confines, or detains any 
such native for the purpose aforesaid, without his con
sent. proof of which consent shall lie on the party aeoused. 
2. Ships, embarks, receives, detains, or confines, or 
assists in shipping, embarking, receiving, detaining, or 
confining, for the purpose aforesaid, a native of any of 
the aforesaid islands, on board any vessel either on the 
high seas or elsewhere, without the consent of suoh native, 
proof of whioh consent shalllie on the party accused . . . 
he shall for each offence be guilty of felony, and shall be 
liable to be tried and punished for such felony in any 
Supreme Court of Justice in any of the Australian 
colonies, &e.

By sect. 16 :
Any British vessel which shall upon reasonable grounds 

be suspected of being employed in the commission of any 
of the above offences maybe detained, seized, and brought 
in for adjudication upon the charge of being or having 
been so employed or fitted out as aforesaid, before any 
Vice-Admiralty Court in any of Her Majesty’s dominions 
by any of the following officers ; that is to say : . . . . 
(3) Any commissioned officer on fu ll pay in the naval 
service of the Crown, subject nevertheless to any special 
or general instructions from the Admiralty or his superior 
officer.

By sect. 18:
The Vice-Admiralty Court before which any vessel is 

so brought for adjudication shall have fu ll power and 
authority to take oognisanoe of and try  the charge upon 
which sucli vessel is brought in, and may on proof thereof 
condemn the vessel and cargo, or either, as the oase may 
be, as forfeited to Her Majesty, or may order such vessel 
and cargo, or either of them, to be restored with or with
out costs and damages, as to the court shall seom f i t ; and 
in any such proceedings the said court-shall have such 
powers to issue commissions for the examination of w it
nesses. and to give directions in respect thereof, as are 
hereinbefore vested in the Supreme Courts of the Aus
tralasian colonies ; and the said court shall, in addition to 
any power given to i t  by this Act, have in respeot of any 
vessel or other matter brought before i t  in pursuance of 
this Act, all powers which it  has in the case of a vessel or 
matter brought before it  in the exercise of its ordinary 
jurisdiction.

By sect. 19:
"When any detention or seizure shall be made under 

this Act, and proceedings instituted in any Vice-Admi
ralty Court in respect of such detention or seizure, i t  
shall be lawful for the Lords Commissioners of Her 
Majesty’s Treasury, i f  to their discretion i t  shall seem 
meet, to direct payment to be made of the whole or any 
part of the costs, damages, and expenses whioh may be 
incurred in such proceedings.

By sect. 20:
Subject to the provisions of this Act providing for the 

award of damages in oertain cases in respect of the 
seizure or detention of a vessel by the Vice-Admiralty 
Court, no damages shall be payable, and no officer or 
local authority shall be responsible, either c iv illy  or cri
minally, in respeot of the seizure or detention of any 
vessel in pursuance of this Act.

The Pacific Islanders Protection Act 1875 (38 & 
30 Yict. c. 51) authorises the granting of a licence 
for the employment of natives at sea, and, in 
schedule B. gives the form of the licence:

A. B., master of the vessel more particularly described 
below, having shown to my satisfaction that he is engaged 
in a fishery, industry, or occupation in connection with 
such vessel, and having given the bond to Her Majesty 
required hy Iho Paeifio Islanders Protection Acts 1872

and 1875,1 do hereby, in exercise of the authority for 
that purpose conferred on me by the said Acts, license 
the said vessel to employ in the said fishery not more 
than native labourers from the day of
to the day of

The remainder of the licence is the Bame as that 
for the carriage by sea of native labourers, with 
the exception that “ employment” is inserted 
between “ shipment, or.”

W ills, Q.O. and Edw yn Jones, for the plaintiff. 
—At the time the natives were taken on board in 
Jan. 1872, the Kidnapping Act had not been 
passed. At that time, therefore, it would have 
been impossible for the master to have obtained a 
licence to carry them in accordance with sect. 3. 
These natives were taken on board as part of the 
ship’s crew ; at all events, it was a question for 
the jury whether they were so or not. The defen
dant, to bring himself within the protection of the 
Act, must have bond fide  believed in the existence 
of such a state of things, bb, if it had existed, 
would have justified the seizure. That was not 
the case here. [B ramw ell, L.J.— Sect. 20 pro
vides that no damages shall be recovered, and no 
officer shall be responsible in respect of the seizure 
or detention of any vessel in pursuance of the Act. 
That must apply to a case where there was not a 
reasonable cause, but where the officer acted bond 
fide i] They cited

Roberts v .  Orchard, 2 H. & C. 769 ; 33 L. J. 65, E x ;
Chamberlain v. King, L. Rep. 6 C. P. 474.

Staveley H ill,  Q.C. (with him Bosanquet) for the 
defendant.—This is the case of a public officer 
discharging a duty imposed upon him by the law. 
I f  he discharges the duty bond fide, no action will 
lie against him for a mistake. He cited

Smith v. Hopper, 9 Q. B. 1005 ;
Johnes v. Judge, L. Rep. 6 Q. B. 724;
Hardwick v. Moss, 7 H. & N. 136.

[He was stopped by the Court.]
Cur. adv. vult.

M arch  16.—The judgment of the court (Bram
well, Baggallay, and Thesiger, L.JJ.) was delivered
by

B aggallay, L.J.—I t  is not, in our opinion, 
necessary for the decision of this appeal to deter
mine whether the schooner A uro ra  was, at the 
time of her seizure hy the defendant, employed in 
the commission of any of the acts which are made 
offences by the Kidnapping Act 1872; for it 
appears to ns that, even upon the assumption 
that no such offence had been committed, the 
defendant cannot be held responsible to the 
plaintiff in respect of the seizure and detention of 
the vessel, and that this appeal must consequently 
be dismissed. We will presently express our 
opinion upon the question, whether any such 
offence had in fact been committed, as we deem 
it only fair to the plaintiff, as the owner of the 
Aurora, and to Capt. Bennett, her master, that we 
should do so; but we propose, in the first place, 
to consider the nature and extent of the protection 
afforded by the Act to those commanding officers 
of Her Majesty’s ships, who, in the discharge of 
their duties, seize and detain vessels suspected of 
being employed in the commission of such 
offences.'

Sect. 16 of the Act authorises any commis
sioned naval officer on full pay to detain, seize, 
and bring in for adjudication before a Vice- 
Admiralty Court any British vessel, which shall
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upon reasonable grounds be suspected of being 
employed in the commission of any of the offences 
enumerated in section 9 of the A c t; and by sect. 6 
this provision is made applicable to any British 
vessel, which shall be found carrying native 
labourers in contravention of the provisions of 
sect. 3; and by sect. 20 it is provided that no 
officer shall be responsible either civilly or 
criminally in respect of the seizure or detention 
of any vessel in pursuance of the Act. The first 
question then, which we have to consider is what 
meaning should be attributed to the words “ shall 
upon reasonable grounds be suspected,” as used 
in sect. 16 of the Act, and “ in pursuance of the 
Act,” as used in sect. 20.

I t  has been contended by Mr. Wills, on 
behalf of the plaintiff, that an officer detain
ing or seizing a vessel, cannot properly be 
considered either as having reasonable grounds 
to suspect that an offence has been com
mitted, or as acting in pursuance of the Act, 
unless he believes in the existence of facts, which, 
if they did actually exist, would be sufficient to 
establish the commission of the offence; and, in 
support of this contention, he has referred to 
decisions and dicta in cases in which notice of 
intended action having been required by law to be 
given to persons sought to be made responsible 
for having exceeded their powers, questions have 
arisen as to the circumstances under which such 
persons are entitled to notice. We are, however, 
unable to accede to the argument based upon the 
supposed authority of these cases. We do not 
doubt their "felue as guides for the decision of 
eases of a similar character, but the words which 
we have now to interpret are contained in a statute 
of a very special character, and their true meaning 
can only be arrived at by a consideration of the 
general scope of tho statute, and of the circum
stances under which, and the purposes for which, 
it was avowedly passed. To adopt the limited 
construction contended for by Mr. Wills, would 
render the Act almost a dead letter; the practical 
effect of bo doing would be to make the justifica
tion of the officer depend, in almost every case, 
upon the offence having been in fact committed; 
and he would consequently have to discharge hi3 
duty at the risk of being held responsible in 
damages, should he make a mistake in applying a 
newly-made law to a state of facts believed or 
cuspected by him to exist, but as to the existence 
° f which he can, speaking generally, have but very 
slight means of informing himself. We cannot 
suppose that the Legislature intended to place an 
officer, upon whom it imposed duties of so im
portant and so responsible a character, in a posi
tion of such risk and peril.

In  our opinion an officer should be con
sidered to have had reasonable grounds for 
suspicion, if at the time of the seizure he 
reasonably believed in the existence of a 
state of circumstances which, in his honestly 
formed opinion, amounted to the commission of 
?n offence under the Act. And this view of the 
interpretation which should be adopted is sup
ported, not only by the general terms in which 
8ect. 20 is expressed, but also by the provisions 
contained in sects. 18 and 19 for making compen
sation to those who may suffer by reason of an 
ini proper seizure or detention; and though it may 
be urged, and perhaps with some justice, that the 
compensation so provided is not adequate to meet

all the cases which may arise, in which justice 
would appear to require that compensation should 
be made, the fact that any such compensation is 
provided strongly supports the view that it was 
not intended by the Legislature that the officer 
should remain liable for the consequences flowing 
from an honestly intended discharge of his duty.

From the evidenced this case it is clear and it 
is not disputed, that the defendant believed, and 
with good reason, in the existence of a state of 
circumstances which in his opinion not only 
authorised him to seize the A urora, but imposed it 
upon him as a duty to do so, and such being the 
case he was, in our opinion, fully justified m
seizing and detaining her. ,

I t  is, however, necessary to notice another 
point raised on behalf of the plaintiff, which 
was to this effect: That it was the duty 
of the defendant to have taken the A uro ra  
and her cargo before a court of competent juris
diction for adjudication ; that had this course 
been adopted, it would have been within the 
power of the court to have done justice to the 
plaintiff by restoring both ship and cargo and by 
awarding him damages for the seizure and deten
tion • that in consequence of the proceedings 
having been instituted in the Vice-Admiralty 
rVinri at Svdnev, to which port the cargo had 
been forwarded, though the vessel had been left m 
Cleveland Bay, within the jurisdiction of the 
Brisbane Court of Queensland the proceedings 
had been rendered nugatory, the judge havin0 
decided that the Court at Sydney had no juris
diction in the matter, and that for this alleged 
neglect of duty, and the consequent loss to the 
plaintiff, the defendant was liable in damages. 
Row with reference to this claim, we think it is 
sufficient to say that no such claim is put forward 
hv the pleadings ; but, apart from this omission, 
which perhaps might be removed by amendment, 
if the circumstances would justify an amendment, 
it is clear to us that the trans-shipment of the 
careo and the sending it to Sydney, whilst the 
ship was left in Cleveland Bay, was an arrange- 
S t  “ quiesced in, if not suggested by the plam- 

fVinqp who acted on bis behali. i t  is aiso
to be observed that we have no evidence before to oe V  , , h responsibility rested of

do with it. „ninion, for the reasons which
Being then P ^  defendant cannot be

we have stated, , seizure of the Aurora,
held resp?°®1 ® ider whether at the time of her we proceed to consffier wuet ^  commission o£

= “ d o i “ “  
K l r É f d f t h l 8 . í .n c .  . l i v 'd  l .  b.™  I—

A . „„ acting in contravention ofr"p ‘ vliS “  3 .1 .be Act 1872)tne proviso prepared to express a
confident opinion that no such offence had been 

 ̂ if answer to tbe Question bad
depended upon the construction of that section 
alone apart from any considerations arising out of 
the provisions of the subsequent Act of 187o 
The term of licence given in schedule B. to the 
earlier Act points to the carriage of native 
labourers, as passengers from one place to another, 
and is not, as is reoogmsed m the Act 1875 
applicable to such an employment of native
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labourers as that in which the natives on board 
the A uro ra  were engaged, and there was, in our 
opinion, much force in the argument of Mr. 
Wills that the natives on board the A uro ra  were 
part of the crew of that vessel. But the Act of 
1875 is to be construed as one with the earlier 
statute; and, reading the two together, we think 
that the reasonable conclusion is, that to carry 
native labourers without a licence for the purpose 
of their being employed in the manner in which 
the natives shipped on board the Aurora  were in 
fact employed is constituted an offence within 
the meaning of sect. 3 of the Act of 1872, and 
that this must be considered to have been the 
true construction of the section, not only as from 
the time when the later Act was passed, but from 
the time when the earlier Act came into operation. 
But the question remains whether, having regard 
to the fact that all the natives who were on board 
the A urora  at the time of her seizure had been 
shipped some months before the Act of 1872 was 
passed, and to the other circumstances, which we 
shall presently mention, there was a carrying bv 
that vessel within the meaning of sect. 3. The 
form of licence given in schedule B. to the Act of 
1,872 purports to license the vessel to carry a 
limited number of native passengers from one 
specified place to another within a limited space of 
time, and the form given in schedule B. to the 
Act of 1875 purports to license the vessel to em
ploy a limited number of native labourers from one 
specific date to another-, so that the carrying in 
the one case and the employment in the other has 
a specified commencement and a specified termina
tion. Now, inasmuch as the carrying of the 
native labourers on board the A urora  commenced 
before the Act of 1872 was passed, a licence for 
the commencement of such carrying was not only 
not necessary, but could not have been obtained; 
and the subsequent carrying of the natives until 
they were removed from the A urora  upon her 
seizure by the defendant was a continuous pro
ceeding, during which the vessel was never within 
the jurisdiction of the governor of any Australian 
colony or consular officer competent to grant a 
licence. Under these circumstances, we should be 
disposed to hold that the carrying of these 
natives on board the Aurora, inasmuch as it com
menced before the Act came into operation, was 
not a carrying within the meaning of sect. 3, even 
when viewed with the additional light thrown 
upon it by the Act of 1875.

I t  may, however, be suggested that the carry
ing, though not unlawful in its commencement, 
became so when the Act came into operation, 
notwithstanding the ignorance of the master 
that any such Act was in force, and though it 
was then out of his power to obtain a licence. 
But before a continuous act or proceeding, not 
originally unlawful, can be treated as unlawful 
by reason of the passing of an Act of Parlia
ment by which it is in terms made so, a 
reasonable time must be allowed for its discon
tinuance and though ignorance of the law may 
of itself be no excuse for the master of a vessel 
who may act in contravention of it such ignor
ance may nevertheless be taken into account when 
it becomes necessary to consider the circumstances 
under which the act or proceeding alleged to be 
volawful was continued, and when and how it was 
discontinued with a view to determine whether a 
reasonable time had elapsed without its being

[C t . of A f p .

discontinued. Now the natives who were on 
board the A uro ra  had been shipped by Capt. 
Bennett under agreements, by which he was bound 
to take them back at the end of their service to 
the several islands from which they had em
barked : and at the time when he first became 
aware that the Act of 1872 was in force, he had 
completed his voyage so far as its fishing and 
other trade purposes were concerned, and was on 
his way to land the natives in pursuance of his 
agreement with them, and then to proceed to 
Sydney; and to this it must be added that when 
the A uro ra  was seized, which was but a few days 
after Capt. Bennett had first heard of the Act 
being enforced, he had already landed some of the 
natives and was within a few miles of the island 
of Simba, at which and at other islands of the 
Solomon group he was about to land all that he 
had on board. I t  appears to us impossible to 
suggest any course more proper for Capt. Bennett 
to have adopted than that which he did adopt, 
though he probably adopted it  as in accordance 
with his usual practice on such voyages, and not 
for the purpose of avoiding the commission of an 
illegal act, as he does not appear to have had any 
clear idea of the provisions of the Act of 1872 
until informed of them by the defendant. Had 
he put the natives on shore at the island nearest 
to him at the time when he first heard of the 
Kidnapping Act, he would not only have broken 
his contract with them, bub would have been 
guilty of an act of cruelty in all probability as 
great as any which it was the avowed object of 
tbe Act to prevent.

For these reasons we have come to the con
clusion that the carrying of the native labourers 
on board the A urora  was not, under the cir
cumstances to which we have referred, a carry
ing within the intent and meaning of the 3rd 
section of the Act of 1872, and consequently that 
the A urora  was not at the time of her seizure 
employed in the commission of any offence within 
such intent and meaning.

With reference to the suggested commissions 
of some one or more of the offences enumerated 
in sect. 9 we have but few remarks to make. I t  
appears to us sufficient to refer to the several 
circumstances to which we have already drawn 
attention to negative the existence on the part of 
the plaintiff or Capt. Bennett, or of any other 
person for whose acts the plaintiff can be held 
responsible, of any such purpose as is contem
plated by sect. 9, and is essential to the constitu
tion of the several offences therein mentioned. 
Our judgment proceeds on this, that the defendant 
acted in pursuance of the statute, bond fide  believ
ing that there was reasonable cause of suspecting 
that an offence under it had been committed, and 
that it was his duty to do what he did.

Judgment affirmed.
Solicitors for the plaintiff, John M ackrell and 

Go.
Solicitors for the defendant, Hare  and Fell.

B u r n s  v. N o w e l l .
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Saturday, March 6,1880.
(Before B r a s w e l l , B a g s  a l l  a t , and T h e s ig e r , 

L.JJ.)
B ix o n  v. W h it w o r t h  ; D ix o n  v. S e a  I n su r a n c e  

C o m p a n y ,
M arine insurance— Salvage expenses Not w ith in  

sue and labour clause in  policy—Insurable 
interest—Description in  policy.

D. entered in to  an agreement by which he was to 
receive 10,0002. i f  he succeeded in  transporting 
fro m  Egyp t and erecting un in jured in  London 
an obelisk belonging to the B ritish  nation. V . 
expended 40002. in  constructing a vessel or case 
fo r  the obelisk, in  properly stowing i t  therein, 
and in , provid ing fo r  its  transport. He then 
insured the obelisk and the vessel i t  was in  with, 
one underw riter fo r  20002., and w ith  another fo r  
10002. The vessel and obelisk had to be cast off 
in  a storm in  the Bay o f Biscay by the steamship 
that was towing them. Another steamer subse
quently fo u n d  them, and towed them into Ferrol, 
where they were refitted, and were afterwards 
towed to London. The salvors brought an action 
in  the A d m ira lty  D iv is ion  o f the H igh  Court, 
and were awarded 20002. salvage, the ooewm 
being estimated at 25,0002. D., having pa id the
sum awarded, brought actions to recover this pay
ment fro m  the underwriters. The policies, which 
were against total loss only, contained a provision  
that the vessel and obelisk, “ fo r  so much as 
concerns the assured,”  should by agreement be 
valued at 40002., and a sue and labour clause m  
the ord inary form .

Held, on the au thority  o f Aitchison v. Lohre, m  
the Douse o f Lords, that the underwriters were 
not, liable to repay D. the 20002. awarded as 
salvage, salvage expenses not being w ith in  the sue 
and labour clause.

■“ ■TTEa l  from the judgment of Lindley, J• on further 
consideration (40 L.T. Rep. N.S. 718 ; 4 Asp. Mar. 
Baw Cas. 138.

These were actions brought by an assured 
gainst the underwriters of two marine policies, 
ln respect of losses occasioned by the accident 
^nich befel the Cleopatra obelisk on her voyage 
crom Alexandria to this country.

The facts are sufficiently set out in the head-
note.

Bindley, J, gave judgment in both actions for 
ae plaintiff: the defendants now appealed.

O. Bussell, Q.C. (/. O. Mathew with him) for the 
appellants.—These policies are expressed to be 

against the risk of total loss only.” The sue 
and labour clause is in the ordinary form in both 
policies. “ And in case of any I osb or misfortune, 

shall be lawful for the assured, their factors, 
servants and assigns, to sue, labour, and travel 
or> in, and about the defence, safeguard, and 
ecovery of the said goods and merchandises, or 

at,y part thereof, without prejudice to this m- 
Oyance, to the charges whereof we the assurers 

contribute each one according to the rate and 
Quantity (if sum herein assured.” I t  was upon 
ae construction of that clause that Lindley, J. 

Save judgment against the defendants. He had 
hen some authority for doing so in the decision 

hf the Court of Appeal, in Lohre v. Aitchison 
V* Q- B. Div. 558; 38 L. T. Rep. N. S. 802; 4 Asp. 
~lar- Law Cas. 11); but that has been since over- 
hied in the House of Lords (L. Rep. 4 App.

r  41 L . T. Rep. N. S. 323; 4 Asp. Mar.
Tow Cas 168). The learned judge based his ]udg- 
ment upon the ground that, although the services
were rendered independently of the assured, and not
hv anv agents of his, yet as they were services for 
^preservation of the res, they were recoverable. 
ThePcontention on behalf of the defendants was 

, v _nug lay on the plaintiff of making out
into! loss or a liability under the sue and 

f ’nher io n t and t U  the facts showed that 
labour olaus ’ -th r j t  was further contended
ih T m C e v e n t were the defendants liable for the that in no ^ be liable for more

O f * » 'than two j  „ b j 18 stated to be
Average2nd edit, p. .< An under-
in accordance t , for general average, or
Wr^ t h e  sue aynd lahoar clause, is a liability not 
under the su whole but to contribute.
I f  B°therefore, ^tbat which is ’really saved by the 
l t > ™ expenditure is something more than
the^olicy value of the thing insured, the expense 
the poncy , -ntpnblv between the value saved 
r 2 2 =  X l S  , , , . d  to the assured
to the ,ns"r® . d c If, for example, a cargo
°b  Ph is valued in the policy at 50002. is saved by 
which ib valu i ea] ya]ue 0f that cargo in
ih1S m&fkei is 60002., the insurer is only liable to 
the r ^ x t h s o f  the general average or expense, pay five-sixt T ; j , j  js not consistent withThe judgment of Lina|ey,ji . is ds in ^  v

X  «* *  *■»
0  0. for the respondents.—The deci- 

• in  Aitchison v. Lohre, in the House of 
®lon, mQ ,b„, salvage expenses do not come withinLords, is that salvage^iP ^  of a polioy of
the ,sm?g nce. The contention for the respon- 
marine ins • no(. an insurance of the
dents is now afc bat 0f the chance of earning

o r  857- 3 M a r .U w fs » O .S .4 0 0 4 « 8 » would be

Pi that rn insurance on there«?] . I t  has been 
so held I f  the terms of the description in the 
po licy are relied on, the case cannot be argued;

«  j  ~  x ox » id “ r b . l “ , i X
~ l  insurable

' T j ' s r t  s  “»
description in the policy will not be waived.

Judgment fo r  the appellant w ith  costs.

Solicitors fo r p la in tiff, Argles and Argles. 
Solicitors for Sea Insurance Company, Bowcliffes, 

fo r Stone and Fletcher, Liverpool.
Solicitors fo r W hitw o rth ,Robinson and Hoddmg, 

fo r Bateson and Go., Liverpool.
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H all v . Jupe. [C.P. Div.C.P. Div.]

HIGH COURT OF JUSTICE.

COMMON PLEAS D IV IS IO N .
Beported by H . D. Bonsey, Esq., Barrister-at-Law.

June 9 and 14, 1880.
(Before Lord Coleridge, C.J., and Gbove, J.)

H all v . Jupe.
M arine insurance—Construciive tota l loss— Whether 

sufficient evidence to be left to the ju r y — Stringent 
necessity fo r  sale by the master— Order X X iX IX .,  
r. 3.

A  ship, while coming out o f liarbou/r, struck on a 
reef on the m orning o f the 6th o f October 1876, 
and in  order to get her off i t  was necessary to 
discharge a po rtion  o f the cargo. The master 
agreed w ith G., who was the only person at the 
harbour who had the requisite number o f men, to 
lighten the vessel and get her off. Under this 
agreement about eight men worked fo r  two hours 
without succeeding. G. then persuaded the master 
to call a survey o f the vessel and sell her, and, in  
pursuance o f the report o f the survey which was 
made by G., the master sold the ship and cargo to
G., at 6 p.m. on the same day on which the ship 
struck, fo r  a very sm all sum. A t the time o f the 
sale the weather was fine, and the vessel was in  no 
more danger than she had been in  fro m  the tim e  
she s truck ; but i f  the w ind veered round to the 
south or west, the vessel would have broken up in  
a short time. As soon as G. purchased the ship  
he sent a sufficient number o f men to discharge 
the cargo, and on the second high tide after the 
vessel struck she was floated. She was subse- 

uently repaired and made seaworthy fo r  about 
01- In  an action against the underwriter on a 

policy o f insurance on the vessel, the p la in t if f  
claimed fo r  a constructive to ta l loss.

The learned gudge at the tr ia l ruled that there was 
no evidence upon which the ju r y  could reasonably 
f in d  the urgent necessity fo r  the sale o f the ship 
at the time o f the sale, which alone could jus tify  
the sale, that is, that at the time there was no 
reasonable evidence o f a tota l loss, and he w ith 
drew the case fro m  the ju ry ,  and ordered the 
verdict and judgm ent to be entered fo r  the de

fendant.
Held, by Lo rd  Coleridge, C.J., that the ru lin g  was 

right, and that the only question was whether the 
ship was at the time she was sold constructively 
lost, and there was no evidence fro m  which a ju r y  
could reasonably f in d  this. The evidence must 
be lim ited to the stringent necessity o f the sale, 
not to the question whether the sale was made 
under circumstances under which a prudent un 
insured owner would have made it.

Held, by Grove, J., that the sole question was, not 
whether the circumstances were such as to ju s tify  
the sale, but whether the circumstances detailed in  
the evidence were such as to afford sufficient 
evidence to be la id  before a ju r y  that the sale was 
justifiab le, and that i t  was not a case which 
should have been w ithdrawn from  a ju ry , There 
was reasonable evidence upon which, in  the 
absence o f any answer, the ju r y  m ight f in d  a 
verdict.

Quasre, whether the word “ misdirection ”  in  Order 
X X X IX . ,  r. 3, applies to a nonsuit.

T his was an action on a time policy, which had
been effected by the p la in tiff w ith the defendant,

amongst other underwriters, on a vessel called the 
Highflyer, valued at 28001., and the plaintiff 
claimed for a constructive total loss. The case 
was tried before Lord Coleridge, C.J., at the 
previous London Michaelmas sittings, and the 
facts are as follows :

On the 5th of Oct. 1876, while the H ighflye r 
was going out of Tub Harbour, on the coast of 
Labrador, she Btruck upon a rock or reef close to 
the shore. She was going out on the top of high 
tide, but the tides were rising tides, and in order 
to get her off it was necessary to lighten her by 
discharging a portion of the cargo. Tub Harbour 
is quite a small place, and practically only inha
bited during certain seasons of the year, when fish 
are cured and loaded there. A t the time the 
vessel struck there was a person named Green at 
the harbour, with about thirty or forty men under 
him, engaged in the fishing business. He had 
loaded the H ighflyer, and was the only person who 
had a sufficient number of men to render effectual 
assistance in lightening the vessel and getting her 
off the reef, and there was no magistrate or person 
of authority in the place. On the same day that 
the vessel struck the master entered into negotia
tions with Green for the purpose of lightening 
the vessel and getting her off, and ultimately 
Green agreed for the sum of 2001. to give all the 
assistance he could get. Green sent eight men, who 
continued to work for about two hours, but very 
slowly and unfairly, and subsequently the master 
was persuaded by Green to cancel the agreement 
and call a survey of the vessel. When the vessel 
struck there was a strong breeze blowing, and it 
was stated by some of the witnesses that the 
mainmast had started out of the keelson, got 
loose, and was raised about an inch; that the 
combings of the main hatch had broken, and that 
they were afraid the vessel would break in halves. 
The second mate stated that half an hour before 
the survey he examined the vessel, and found the 
butts on the outside, abreast of the mainmast, 
open, so that he could put his fingers in ; that the 
covering board and water ways were the same, 
and the mast partners opening, and the wedges 
coming up ; that the vessel was making more 
water, and that in his opinion she might be broken 
up in the morning, and be worth nothing then. 
The survey was made about three-quarters of an 
hour before low water, and the weather was then 
fine. The captain and some of the men said that 
if the wind veered round to the south or west the 
sea would have heaved iD, and the vessel would 
have broken up in a short time. Green made the 
survey, together with some men whom he brought 
with him, and it was drawn up in the following 
terms:

We find the mainmast raised one inch, and the main 
combings parted, and the deok plank opening. Pro- 
nonnoe the vossel unseaworthy, and advise to sell, for the 
benefit of all concerned, both ship and cargo.

A t six o’clookon the evening of the same day on 
which the vessel struck, the master sold both ship 
and cargo to Green. A t that time the weather 
was fine, and the ship was in no greater danger 
than she had been. The ship was sold for 140Z.. 
and the cargo for 400Z. The cargo alone was stated 
to be worth 2000Z., and part of it was at the time 
of sale safe on shore. As soon as Green had pur
chased the ship and cargo, he sent a sufficient 
number of men to discharge the cargo, and on the 
second high tide after she had struck he succeeded
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in floating the vessel. She was subsequently 
repaired for about 2 0 i., and made seaworthy, but 
she was said to be misshaped. At the end of the 
plaintiff’s case the learned judge ruled that there 
was no evidence upon which the jury could reason- 
ahly find the urgent necessity for the sale of the 
vessel at the time she was sold, and be accordingly 
withdrew the case from the jury, and directed the 
verdict and judgment to be entered for the de
fendant.

W atkin W illiam s, Q.C., for the plaintiff, sub
sequently obtained a rule n is i to set aside the 
verdict and judgment and for a new trial, on the 
ground that the learned judge ought to have left 
the case to the jury upon the evidence as to 
whether the master bad done everything he could 
to prevent the necessity of selling the ship.

Charles Bussell, Q.C. and M yburgh  showed 
cause against the rule.

B utt, Q,C. and J. C. Matthew  argued in support 
of the rule.

Cur. adv. vult.

G r o v e , J.—This was a case which was tried 
before Lord Coleridge. I t  was an action upon a 
marine policy of insurance upon ship. The ship, 
'u coming out of a port on the coast of Labrador, 
struck upon what has been called a rock in some 
Parts of the evidence, aud in other parts a reef.

The case for the plaintiff was, that the ship was 
very much damaged and was likely to go to pieces, 
*f not actually goiug to pieces, when she was sold, 
and sold by the master at an extremely reduced 
value( to a Mr. Green; and the sole question in 
the case, as it was argued before us, was not 
whether the circumstances were such as to justify 
the sale, but whether the circumstances detailed 
m the evidence were such as to afford sufficient 
f;vidence to be laid before a jury that the sale was
Justifiable.
. I  have in this case the misfortune to differ 
m opinion from my Lord but, upon the view 
r have been compelled to take of it, I  cannot say 
m was a case that should have been withdrawn 
trotn a jury. I t  may be that I  am prejudiced by 
my early education in these matters, and that I  
fake a different view from that of judges younger 
I'han myself who have taken part in the more recent 
Practice of the law ; but 1  am bound to give my 
opinion to the best of my power, and it does seem 
. 0  rue that there was evidence to be laid before the 
Jury. was 110k a cage within the principle on 
''’h'ch the cases, of which Ryder v. Wombwell 

L. T. Rep. N. S. 609 : 37 L. Rep. 3 Ex. 90; 
07 L. J. 4 7 , . ifi w . R. 515) is the principal,
Were decided; and I  cannot agree with my Lord s 
view of a nonsuit being directed.

Now, the facts detailed in evidence ( I  am 
*mly taking the plaintiff’s evidence) are that 
5r6  vessel struck upon a reef; that she was 

* ed there; that she was on the reef amidships; 
hat her butts parted so that, according to the 

evidence of more than one witness, you could 
Pht your hand between them; that the mast was 
hosened and raised, according to one witness, 

?h inch, according to two others, I  think, two 
hches out of its place, and that the partners of 
le mast were damaged. ( I  understand the 

Thvfners to be the wedges which are put round 
6 mast, and that, as they had become separated 

rom the mast, the mast was to some extent 
efached and loose in the ship, but that in their

belief, and according to the best judgment they 
could form, the ship was likely to go to pieces in 
a very short time.) Barr, the mate, says in respect 
to the position of the ship, the vessel could not be 
r*ot off, as she was breaking up. He says he 
examined the vessel, and found the butts on the 
outside abreast the mainmast open so that he 
could put his fingers in. The covering board and 
water-ways the same, and the mast partners 
opening and the wedges coming up. lhen he 
says - “ By the mast partners I  mean thick and 
stronger decking round the mast. The vessel 
was making a little more water We tried 
the pumps.” Then be says : “ 1’he vessel was 
hanging on a rock amidsbip, and he thinks the 
captain did all in his power. I t  was too much risk 
to wait for the next high tide. There is a good 
deal more to that effect, both by this witness and 
three others, including the captain of the vessel. 
Reading that evidence through, and viewing what 
were the probabilities at the time or soon after the 
time of this vessel striking, or stranding, as they 
call it, upon the reef (and it may be fairly called 
stranding) what could be well done, and what 
would be the best thing to be done at the time r 
Now I  do not wish at all to exaggerate or to say 
the case for the plaintiff was a strong one, that 
is to say, in one sense of the word, whioh I  shall 
presently explain, but I  cannot kelp thinking there 
was Borne prim a facie  case to go to the jury. There 
are witnesses who say there was no alternative but 
to sell her, and they all express that opinion and 
Sve their Masons for it. Now. it appears a M r 
Green came on board, and the master entered 
into an agreement with him that for 200Z. he. 
Green, would bring assistance and help to get the 
vessel off. He did not bring the assistance which 
after events proved he might have done. He 
brought afew meo. They are differently numbered 
bv different witnesses; but I  do not think the 
maximum goes to eight. Subsequent events show 
thev could have done more, and I  am almost 
satisfied Green was not honest in the matter. I  
have not enough evidence to satisfy me that the 
master was party to anything wrong, but he 
seems, as far as I  can judge, to have been taken in 
bv Green He could not get much assistance. 
S s  own men were said to be drunk and Green 
brought a few who worked languidly. Under these 
circumstances he sold the vessel and cargo for 
6001 a very small portion of tue value, and the 
question is^hether there was anything to go to 
the jury that such a sale was right under the 
circumstances or could be justified One of the 
witnesses says the vessel was perfectly broken in 
two and other expressions are used, and it is said 
i W  the weather came on very hard for an hour or 
wo and'they couid not get her off. The weather 

subsequently calmed, and about the time the ship 
was actually cleared the weather was much calmer. 
I  will not go into what subsequently happened, 
because first of all I  wish to comment upon the 
evidence as it stood at the trial as to the acts done 
at the time. This agreement with Green to supply 
men to assist was certainly not properly complied 
with, and it was subsequently cancelled apparently

byit^isPsaidain°Ufavour of the nonsuit that the 
captain should have insisted upon his agreement. 
I t  is very doubtful whether upon his agree
ment, if he had insisted, Green would have 
done much to assist him, and the probable
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thing is, Green was looking for a bargain 
for himself. I  do not see anything to satisfy 
me the captain knew of that, and I  do not 
see any evidence to show anything like a corrupt 
bargain between the master and Green. I  have 
given a very short outline of that of which there 
was a great body of evidence, and I  now come to 
the counter matters disclosed upon the plaintiff’s 
evidence. There were spring tides, and the tides 
were rising; therefore there was a better chance of 
floating the vessel on each tide, but, as we know 
when a vessel is stranded the increase of tide 
drives her in further, particularly if there is any 
wind, and it is not anything like a certainty she 
will be got off. In  this case at the next high 
tide but one she stranded nearly at the full 
of the tide, having been actively cleared, every 
possible appliance being put to her. Now she was 
repaired by Green, and the repairs cost only about 
£20. That is certainly very strong evidence to show 
that these men exaggerated the state of the vessel. 
After the vessel was repaired it is said she never 
was the same vessel as she was before. She was 
hogged and misshaped, she was not put into the 
same form as she was before, but showed a sub
stantial defect after the repairs were effected. 
That is pretty nearly an outline of the case. I t  
may have been only a speculation, but I  am in
clined to think it was something more than a 
speculation on the part of Green that he knew he 
could bring assistance to bear which the captain 
did not know of or could not get, and as soon as 
he made this bargain he brought all this labour to 
bear upon the vessel, and at the second high tide 
got her off.

The question then is whether there was suf
ficient to say that there was no evidence to 
go to the jury. Now a case which goes very far 
indeed, and in its facts is very similar to the 
present case, is a case in the Privy Council 
of the Cobequid M arine Insurance Company v. 
Barteaux (32 L. T. Eep. N. S. 510; L. Rep. 6
P. C. 319; 23 W. R. 392, 2 Asp. Mar. Law Cas. 
536). In  that case the facts were in many 
respects similar, but there there was no evidence 
that the ship was making wafer, or that she was 
considerably logged, or that she was badly 
strained; indeed, the reverse was the case. I  
should have said that in the present case a survey 
was held upon this vessel by four people, Green 
being one of them; they condemned the vessel as 
being unseaworthy, which in itself would not be 
sufficient, because a vessel being merely unsea- 
wortby would not justify a sale, and they recom
mended the vessel should be sold for the benefit 
of all concerned. One of the differences between 
this case and that of the Cobequid M arine  
Insurance Company v. Barteaux is, that ample 
assistance there could have been procured. A l
though this case of the Cobequid M arine Insu
rance Company v. Barteaux would be very much 
more in point if we were deciding the question of 
the verdict being against the evidence (and I  may 
say this is a second trial in this case, and that 
after the first trial, the court granted a rule on 
that point), it has still an important bearing upon 
the question we have now to decide. Sir Henry 
Keating in giving judgment says: “ Now their 
Lordships entirely agree with the learned judge 
in their inability to discover on the evidence for 
the plaintiff himself why those efforts were not 
made and inasmuch as, to justify the sale, those

efforts ought to have been made, there seems to 
be strong reason for ascertaining how far another 
jury would agree in the very sound and sensible 
opinions expressed by the majority of the court 
themselves ”—that is the court from which the 
appeal came—“ or whether they would coincide in 
the view taken by the former jury. Of course 
their Lordships would be slow to advise a new 
trial where there was substantial conflict of 
evidence. In  the present case the record does not 
disclose the fact whether the Chief Justice ex
pressed himself dissatisfied with the verdict. I t  
does not state the fact either way that he ex
pressed himself to be satisfied or dissatisfied. 
That he was not perfectly satisfied with the 
verdict their Lordships can perhaps collect from 
the passage just read, and which must be taken to 
be the expression of the opinion of the Chief 
Justice himself. But in an ordinary case, although 
the non-expression of the dissatisfaction upon the 
part of the judge is generally looked upon as 
forming a serious obstacle to ordering a new trial 
yet at the same time it is plain that the evidence 
was such that there is ground for the belief that 
the jury really did act without giving that weight 
which they ought to do to the evidence that was 
laid before them; there is no reason whatever 
why a new trial in the interest of justice should 
not be directed.” Now this is the part that 
appears to me to be important upon the point I  
am addressing myself to. “ In  this case,” says 
Sir Henry Keating, “ it would be too much to say 
that there was no evidence of the stringent 
necessity that would have justified a sale. Had 
there been no evidence there would have 
been a misdirection, but their Lordships are of 
opinion, having regard to the evidence given 
of the absence of those efforts upon the part 
of the master, which efforts would alone justify 
a valid sale—that is a sale that should be valid 
againBt the insurers—that the verdict of the jury 
as given was undoubtedly against the weight of 
the evidence.” So that in this case the judges say 
by the mouth of Sir Henry Keating, it would be 
too much to say there was no evidence of the 
stringent necessity which justified the sale. I  
may say this court, instead of granting a new trial 
in this case on the ground of misdirection, if 
there had been no evidence in support of the 
plaintiff’s case, would have entered judgment for 
the defendant. They would not have sent the 
case down for a new trial unless they considered 
there was some evidence for the consideration 
of the jury.

Now in the present case two points were sug
gested : one was that, if a verdict was wholly 
unsatisfactory to a judge and the court, a judge 
would be entitled on a second trial to non
suit. That was not pressed, and I  must say I  
do not agree with that. I f  that was so, the whole 
course of our legal procedure would be changed; 
because in such cases as that, instead of sending 
it down for a new trial, they would at once enter 
judgment for the defendant. Therefore it does 
not appear to me that the argument can be sus
tained, namely, that a mere decision of the court 
that the verdict was unsatisfactory and against 
the weight of evidence would be sufficient to 
ground a nonsuit upon.

Then another point that was urged was, that 
Order X X X IX ., r. 3, of the Judicature Act 
applied, and that, if the court thought that
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no substantial wrong or miscarriage had oc
curred, they could uphold the nonsuit. This 
is the first time this point has occurred, and 
upon this I  give my opinion with very sincere 
diffidence, because it is a matter entirely new, but 
I  cannot bring my mind to that construction of 
Order X X X IX ., r. 3. The words of the order are 
these : [The learned Judge here read the rule of 
the order.] No doubt, in one sense of the word, 
perhaps in a fair sense, nonsuiting where the judge 
ought not to nonsuit is a misdirection, but I  
cannot help looking to the object of this Act. The 
object of this Act, as I  have always understood, 
was to prevent that which frequently occurred 
before, and that which really was a matter of 
serious injury to litigants, when, because a judge 
might have misdirected in some particular which 
might be comparatively small with regard to the 
actual substantial merits and justice of the case, 
jet, as the court could not say absolutely as a 
matter of certainty that itmight not have influenced 
the jury’s mind in giving their verdict, a new trial 
was ordered. I  have no doubt that was what this 
was intended to vary, and the word “ misdirec
tion ” here does not mean misdirection in the sense 
of withdrawing a case from the jury altogether, 
and the judge deciding it himself; but mis
directing the jury in the direction which the 
judge gives; and that opinion is confirmed in 
my mind by sect. 22 of the Judicature Act. 
I t  seems to me, that in the contemplation of 
the Act, a judge is not to withdraw a case from 
a jury if  there is anything that can be called a 
case to go to the jury. That helps my view, that 
the word “ misdirection ” in this rule does not 
apply to a nonsuit. The consequences if it did 
would bo very extraordinary; that is to say, they 
Would to my mind change nearly the whole of our 
procedure, because it would come to this, that, if a 
judge was dissatisfied with a verdict, and at all 
events if the court agreed with him, the case 
would be wholly removed from the jury. I f  the 
pourt are dissatisfied with the verdict, and think

decidedly wrong, and if the judge nonsuits and 
withdraws the case from the jury, and the court 
Say no substantial wrong can have occurred because 
they are of opinion the verdict would have been 
entirely unsatisfactory, they place themselves in 
the position of the jury, and therefore, unless there 
Were affidavits of fresh evidence, the court could 
uvoid a second trial, and possibly even in the first 
trial, if the judge thought the verdict would be 
Wrong if given for the plaintiff, he might nonsuit the 
plaintiff. Idonot thinkthat was contemplatedbythe 
Act, and, if it had been contemplated that judges 
should have absolute control over the verdicts of 
juries, I  think it would have been more clearly ex
pressed.

-Now, as to what is called reasonable evidence, 
nothing is more difficult to decide, We have re
peated instances of judges differing as to whether 
there is reasonable evidence. Since the time 
-1 have been on the bench there have been diffe- 
t^nces of opinion both in this court and in the 
tmurt of Appeal on that question. I  can only 
Bay iQ tjjjg casej ft seems to me there was, within 
the meaning of Ryder v. Wombwell (17 L. T. Rep.

8. 609 ; L. Rep. 3 Ex. 90; 37 L. J. 47, Ex.), 
not a mere scintilla of evidence, but reasonable 
evidence upon which, in the absence of any 
nnswer, the jury might find a verdict. I f  the 
evidence of the witnesses stood alone, I  should say

distinctly there was reasonable evidence for the 
jury, but there are things that conflict with that 
evidence. That the vessel was repaired for a 
small sum, for instance, is a very strong fact. 
Still there was a conflict of evidence. We must 
look at Ryder v. Wombwell, which is the leading 
case upon the subjeot. There the evidence, which 
the iudges held in the Exchequer Chamber was 
not fit to be submitted to a jury, was to my mind 
absolutely ridiculous ; it was a case for the supply 
of necessaries, as they were called, to a minor. 
The necessaries were a handsome goblet of gold 
and silver to be presented to a marquis, and which 
the jury held to be a necessary, and certain 
diamond and ruby studs for a shirt. I t  was said 
there that the evidence must be reasonable, that 
is something that would affect the minds of reason
able men that it was not an extravagance; and 
they held that the jury could not come to any 
rational conclusion in supposing that such things 
as this goblet and these jewelled shirt studs could 
be necessaries. They might as well have supposed 
a coach and four or a yacht were necessaries tor a 
young man. I  do not say that is conclusive, but 
I  think it tends to show the ground upon whioh 
the court went, and that the court would not 
remove from the jury a case where there was 
evidence upon which, if  uncontradicted, whether 
by the opposite side or the conflict of the evidence 
in itself, the jury might act. There is a great 
disadvantage in some cases with regard to trial by 
jury, especially where there are complicated ques
tions. In  this case I  cannot bring my mind to 
the conviction that there should have been a non
suit I  am better satisfied in coming to this 
opinion, as it will make no difference, my Lord 
being of a different opinion, and the rule will drop, 
and if the Court of Appeal should decide that a 
nonsuit can be directed in such a case as this, I  
shall be by no means dissatisfied.

I  should like to add, that there is one ex
pression which is used in the case of Cobequid 
M arine Insurance Company v. Barteaux, that 
I  intended to allude to. I t  is an expres
sion used in quoting from Parsons, that even 
exceeding peril would not justify a sale. 1 
apprehend that the court must have meant 
by that, peril in the shape of prospective 
danger, because, if not, supposing this vessel 
actually going to pieces, there could be no sale 
until the vessel was actually destroyed. I  do not 
think they meant to go that length. No doubt a 
sale should not be effected except upon stringent 
necessity; still it cannot be a necessity which does 
not arise until the vessel is practically destroyed. 
A  sale is a very dangerous thing to encourage on 
the one hand ; but, on the other hand, if there is 
no sale it  may be the underwriters or the owners 
of the vessel may very much suffer.

Lord C o l e r id g e , C .J .— For the reasons I  will 
state as clearly as I  can, I  am still obliged to 
adhere to the opinion I  expressed at the trial. I t  
I  had thought the point to be decided was that to 
which my brother Grove has directed attention, 
I  am not at all sure I  should not have come to his 
conclusion; but I  venture to think the point is not 
that to which my learned brother has directed 
his judgment, and that as to the point upon which 
I  did decide I  was right, and that it was the true
point to decide. -

Now this was an action for the purpose ot 
fixing the insurers to pay their proportions on
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a total loss of a ship not totally lost in fact, 
but said to be totally lost to the owners by 
reason of a sale. The sale therefore could only be 
justified, in my apprehension of the law, if at the 
time it took place there was at least a constructive 
total loss of the ship. I t  is not a question of 
whether a total loss was imminent, it is not a 
question of whether the person who sold bond 
fide  thought there would be a total loss, but 
whether there was a total loss, and the question I  
have to consider is whether there was evidence on 
that point. To that point alone was my ruling 
directed, and on that point alone did I  consider, 
and do I  now consider, whether there was evidence 
or not. I  find I  ruled in these precise terms : “ I  
think there is no evidence upon which the jury 
could reasonably find the urgent necessity for the 
sale of the Highflyer at six o’clock on the 6th 
Oct., the time of the sale, which alone could justify 
the sale; that is, that at that time there is no 
reasonable evidence of a total loss.” Now that is 
the point of law I  decided, and that is the point 
only, as it appears to me, as to which the existence 
or non-existence of evidence is to be considered.

I t  is not for me to define the law upon that sub
ject. I  apprehend the law to be established. 
Formerly there was great doubt, and if the old 
cases and old books be looked at, it will be found 
I  am by no means exagerating the statement when 
I  say there was great doubt whether under any 
circumstances the master had a right to sell. I t  
was a right obviously capable of great abuse, it 
was a right for which there was in former times 
no distinct authority, and indeed in some of the 
cases it will be found that in the earlier books it 
had been laid down the other way, that there was 
no authority to the master under any circum
stances to sell the ship so as to fix the insurers. 
As between himself and his owners it is a totally 
different matter. That state of the law was 
modified by subsequent decisions, and I  suppose 
by the general feeling, convenience and reason, 
that affected the great judgeB who have in fact 
created our mercantile law. But the point always 
to be decided, as I  apprehend, is not, as I  have said, 
the imminence of peril, not the bond fides of the 
person who sells believing the peril is imminent, 
but the existence of a state of facts which at the 
time of the sale makes the ship constructively 
totally lost, and unless there is evidence given of 
that state of facts the owners, whatever they may do 
between themselves and their captain, cannot euo 
the insurers as for a total loss when the ship has 
been sold.

The question here therefore is, where there 
was a sale of a ship under circumstances which 
I  will presently very shortly express, whether 
it  can be said there was any evidence, subject 
to the observations I  will make upon Ryder v. 
Wombwell (17 L. T. Rep. N. S. 609; L. Rep. 3 
Ex. 90; 37 L. J. 7, Ex.), of that fact to be left to 
the jury.

I  put aside, with all respect, as having 
nothing to do with that point, the opinions 
of persons given with regard to the state of the 
ship earlier in the day. The question is, whether 
at six o’olockonthe night of the 6th Oct. the ship 
was constructively totally lost. Now at that time 
she was not making water, there had been no 
jettison; as a matter of fact within five or six 
hours she was got off the rock, and she was 
repaired for 20?. Those are undisputed and in

disputable facts in the case, and it appears to me 
to be wholly unnecessary to consider what was the 
true effect of the evidence of the mate and other 
people as to the parting of the timbers, and as to 
the starting of the masts and soon. They referred 
to another part of the day, if true—I  mean if given 
honestly ; and whether given honestly or not, are 

roved by the indisputable facts of the case to 
ave been pure mistakes, because the ship was 

got off; the Bhip was not totally or constructively 
totally lost, and was repaired for a trifle. Now it 
appears to me that, if I  am right in saying that 
the question is, whether the ship was construc
tively lost when she was Bold, there was no 
evidence in this case from which a jury could 
reasonably find such a matter as that. I f  the 
question had been whether the master acted bond 
fide, and thought that there was a total loss 
at that time, I  admit that this evidence, though 
it is to my mind exceedingly unsatisfactory, 
might properly have been submitted to the 
jury, and ought not to have been withheld from 
them ; but in my view, for the reasons I  have given, 
that is not the point to be considered.

Now am I  right in so limiting the point that was 
for me to consider P I  find in this case that has 
been referred to a judgment delivered, as I  took the 
liberty to say in the argument, not only by a great, 
but by a very cautious lawyer, a person whose 
statements are always to be taken with the greatest 
possible confidence, and I  find him stating this : 
“ W ith reference to the law upon the subject, 
there seems now to be no doubt whatever, and it 
cannot be questioned that the master under cir
cumstances of stringent necessity may effect a sale 
of a vessel, so as thereby to affect the insurers. 
That he can only do so in cases of such stringent 
necessity has heen laid down in a great variety of 
cases unnecessary more particularly to be referred 
to, as they are well summarised in the work of Mr. 
Parsons, at page 147, where he also takes the dis
tinction between the rule, that a sale is justified 
by stringent necessity only and what was 
sometimes supposed to be a rule, that the sale 
would be justified if made under circumstances 
that a prudent owner uninsured would have made 
it.” I  apprehend therefore, that the evidence 
must be limited to that which is the point ascer
tained by the true rule, the fact of stringent 
necessity, not to the question of whether the sale 
was made under circumstances that a prudent 
uninsured owner would have made it. “ Hs dis
tinguishes,” says Sir Henry Keating, “ between 
the two, and establishes upon satisfactory autho
rity that whilst what a prudent owner would have 
done under the circumstances, if uninsured, may 
illustrate the question as to how far there was a 
stringent necessity for selling, yet that the rule is 
that there must be a stringent necessity.” That 
is, it must exist, as I  understand it, at the time oi 
the sale, and to that point only is evidence 
admissible in a case of this kind. “ In  Arnould on 
Insurance, the circumstances that will justify the 
master in selling seem to be well and clearly put, 
and to be quite borne out by the authorities that 
are cited in support.” Then he says afterwards 
(the facts in this case are not the same as the facts 
in the Privy Council): “ Injudgingof the questions 
how far the sale was justified by stringent neces
sity, of course the state of the vessel, that is not 
the reported state, but the true state of the vessel, 
becomes an important element for consideration.



333

C.P. Div.l H all v. J ote.

MARITIME l a w  oases .
[C.P. Div.

What was the true state of the vessel here upon 
the uneontradicted evidence ? That she was not 
totally lost, and that she was repaired for 201. 
How can it be possibly said there was any evidence 
in the face of those admitted facts, if I  am right in 
saying that was the only point to be considered r 
How can it be said there was any evidence to go to 
the jury, that this ship, which was never construc
tively totally lost, and which was repaired for 201., 
was constructively totally lost at the time of the 
sale P I f  I  am right in saying the true point is 
what I  contend it to be, there was no evidence in 
this case. The greater part of the evidence to 
which my learned brother has referred (and his 
comments upon that evidence are suchas I  should 
make and in which I  agree) is apart from the 
question which alone has to be considered in this 
case, and is really irrelevant to the question for 
decision by us.

Now, that being so, what is it that ought 
to guide a judge in refusing to submit a case 
to a jury P I  quite admit not only his mere 
opinion, because it is not the law it should be 
so. As long as juries sit where there is evidence 
which by law is fit for their consideration, what
ever conclusions a judge may draw from it, he 
must allow a jury to draw theirs ; and if their 
conclusion, in the opinion of the court, is thought 
wrong, it must be set aside, and if that conclusion 
is very wrong, and very prejudiced, it will be set 
aside, as I  have heard great judges in earlier days 
say, toties quoties. The court will not have a 
verdict forced upon them by perversity or preju
dice ; but I  quite agree, where there is evidence 
fit for consideration of the jury, it must be sub
mitted to them. I  am not at all prepared to differ 
from the principle my learned brother has laid 
down, which, for the reasons I  have given, I  do not 
think applicable to this case. Now, in the case of 
Ryder v. Wombwell (17 L.T. Rep. N. S.609;L.Rep. 
3 Ex. 90 ; 37 L. J. 47, Ex.), to which he has referred, 
I  find a very sensible observation, if I  may so say, 
made by a court not only of a co-ordinate 
authority, but by a court of appeal, which is 
binding upon us, and I  submit, and submit cheer
fully eas animo, to the law as laid down in that case. 
The first question was, whether there was any 
evidence to go to the jury that either of the articles 
Were necessaries for an infant in the state of life 
m which the young man was. “ Such a question, 
fhe court says, “ is one of mixed law and fact. In  
80 far as it is a question of fact it must be deter
mined by a jury, subject, no doubt, to the control 
°f the court, who may set aside the verdict, and 
submit the question to the decision of another 
lu ry ; hut there is in every case, not merely in 
fhose arising on a plea of infancy, a preliminary 
question which is one of law, namely, whether 
there is any evidence upon which the jury could 
Properly find the question for the party on whom 
the onus of proof lies. I f  there is not ”— here I  
myself will interpose words which are not in the 
report, but to make it more clear—“ if there is no 
evidence upon which the jury could properly find, 
the judge ought to withdraw the question from 
the jury, and direct a nonsuit if the onus is on the 
Plaintiffs or direct a verdict for the plaintiff if 
the onus is on the defendant.” I t  was formerly 
epnsidered necessary in all cases to leave the ques
tion to the jury if there was any evidence, even a 
8°mtiHa, in support of the case; but it  is now 
Settled that the question for the judge, subject, of

course, to review, is, as is stated by Mau « .
in Jewell v. P a rr  (13 0. B. 909 ; 22 L. J. 2o3, G. P.), 
not whether there is literally no evidence, but 
whether there is none that ought reasonably to 
satisfy the jury that the fact sought to be 
proved is established In  Toomey^v London and 
B riahton R a ilw ay Company (3 G. 13. JN. to. 140 , 
27 L J 39 C. P.) Williams J. expresses the 
same idea thus : “ I t  is not enough to say that 
there was some evidence. A  scintilla of evidence 
clearly would not justify the judge in having the 
case to the jury ; there must be evidence on which 
thev might reasonably and properly conclude that 
there was negligence.” In  Wheelton v, U ardisty  (29 
L  eT 385 ; 8 gE. & B. 262,26 L. J. 265, 0  B ), in the 
considered judgment of the majority of the court, 
it is said - “ The question is whether the proof was 

S «  the W  would 0 0 « .  to «h.
conclusion that the issue was proved. I  his, they 
say is now settled to be the real question in such 
cases by the decisions in the Exchequer Chamber, 
which have, in our opinion, so properly put an end 
to what had been treated as the rule, that a case 
must go to the jury if there were what had been 
termed a “ scintilla, of evidence.” Therefore, in 
“ ™case, in the Exchequer Chamber, adopting the 
dicta of Maule and Williams, JJ., and adopting 
the judgment of the Court of Queen s Bench 
in Wheelton v. H ardisty , they say ¿he true 
question is, whether the proof was such .that the 
mry would reasonably come to the conclusion that 
thef issue was proved. I  adopt that rule m the 
fullest sense. On that I  say no more.

Supposing then the point I  decided to  be r ig h t
_If  j  am wrong upon the point I  decided the
whole judgm ent of course fa l ls -b u t  supposing 
the point I  decided to  be the r ig h t  po in t to be 
decided namely, was there in  fact urgent necessity 
at six o’clock on the 6th of October fo r the ]s^® ’ 
which alone could fix the insurers, 1 confess I  am 
wholly unable to see what evidence there was m 
his case from  which a ju ry  could reasonably, 
vithout perversity, have come to any such con
tusion PI  therefore th in k , upon the au thority  of 
his'ease, upon the au thority  of the case in  the 
h-ivv Council, upon the au thority  of the case in  
he Exchequer Chamber, and founding m y ju dg - 
nent also^upon the older cases, as showing the 

r  „ -—„iy.i-oiniDGr the ru le tha tr eat importance of m a in ta in in g ^  fche
hese sales are opinion that
r i u t g “ f cr ewa8 right, because the 
■uling I  adhere to is the ruling I  * *
he time, considering the words of £  and to those 
vords 1 now upon deliberation adhere.

Other questions have been raised in this case 
vhïch I  dqo not know, from the point of view I  
ake if it is at all necessary to consider I t  is 
luggested something may turn upon the third 
•ufegof Order X X X IX . of the Judicature Act of 
875 Certainly, if I  was to decide the case upon 
hit'Question I  should desire time to consider 
vhetffer the court were of opinion that any 
^anhqfnntiai wrong ” had been done. I  confess I  
ihould desire time to consider whether this ru e 
vas not in its terms pointed to cases such as this 
L’he rule is that the new trial should not be 
minted on the ground not only of the improper 
idmisaion or rejection of evidence, but also on 
he ground of misdirection ; and this clearly 
neans misdirection other than improperly admit- 
ing or receiving evidence-It refers to something
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done by the judge beside or apart from the evi
dence in the case, and I  should rather suppose 
that the rule was pointed at those instances which, 
if I  may say so, were, I  will not say a discredit, but 
which gave occasion to non-professional comments, 
and sometimes professional comments, upon the 
administration of justice when there was some 
small evidence to go to a jury, and when a judge 
had withheld it on the ground that if they had 
believed such trumpery evidence he and everybody 
else who heard the case would have been dissatis
fied, and yet it was necessary to grant a new 
trial. I  apprehend it is to prevent such a case as 
that that the word “ misdirection ” was put in as 
well as improper rejection or reception of evidence. 
But, for the reasons I  have given, I  do not think it 
necessary to decide that point.

I  take my stand upon the direction I  gave at 
the trial upon the point which I  say I  conceive 
it  was necessary to make out, that is, the exist
ence of a constructive total loss at six o’clock on 
the 6th of October, of which not only does it  
appear to me there was no evidence, but against 
which, and disproving which, there was conclusive 
evidence. I  am therefore of opinion that this 
direction was right, and that the rule should be 
discharged.

As the Court was divided, the ru le dropped.
Solicitors for the plaintiff, P arker and Co.
Solicitors for the defendant, Waltons, Bubb, and 

Co.
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ADM IRALTY BUSINESS.
Reported by J. P. A sfinall , and P. W. B aikes, Eaqs., 

Barristers-at-Law.

Ju ly  13, 14, 15, and 27, 1880.
(Before Sir R. P h il l im o r e .)

T h e  A l h a m b r a .
Breach o f charter-party—“ To a safe port, or as 

near thereunto as she can safely yet and always 
lie and discharge a flo a t” — Carriage o f goods— 
Delivery — Lightening outside po rt — Port o f 
Lowestoft.

B y  the terms o f a charter-party a ship was to take in  
a fu l l  cargo at Baltimore, and proceed to F a l
mouth fo r  orders, thence to a safe po rt in  the 
United Kingdom, or as near thereunto as she 
could safely get and always lie and discharge 
afloat. The ship drew 16ft. 6m., and was 
ordered to Lowestoft, a harbour where the average 
low water is l i f t . ,  but, according to the general 
custom o f the port, vessels draw ing more than l i f t ,  
can be and commonly are lightened in  Lowestoft 
Boads. The master, w ithout going to Lowestoft 
Roads, p u t in to  H arw ich , and declined to proceed 
fu rthe r. The consignee gave the master notice 
that he was w illin g  to lighten the ship in  the 
Lowestoft Roads so as to enable her to enter and 
lie  always afloat, but the master declined to 
proceed, and the consignee accepted delivery at 
H arw ich  under protest, andw aspu tto  expense in  
forw ard ing the cargo.

Held, that the ship conmitted a breach o f the 
charter-party, as i t  would have been both reason
able and safe fo r  the ship to have allowed herself 
to be lightened in  the roads.

T h is  was an action by ffm . Everitt and Sons, of

[ A d m .

Lowestoft, the consignees of a cargo of grain 
on board the barque Alhambra, against the 
owners of the Alham bra, for damages for breach of 
charter-party.

The Alham bra  was a Norwegian barque, with no 
owner, or part owner, in England or Wales, and 
the proceedings were in  rem.

According to the allegations of the statement of 
claim, the master of the Alham bra  agreed by a 
charter-party, dated 8th Nov. 1879, to charter the 
A lham bra  to Messrs. James Knox and Co. as agents 
for Messrs. Borrowman and Co., of London, for a 
voyage from Baltimore to Queenstown or Falmouth 
for orders, thence to a safe port in the United 
Kingdom, or as near thereunto as she could safely 
get aud always lie and discharge afloat; lighter
age, if any, always at the risk aud expense of the 
cargo. The charterers, in pursuance of the said 
charter-party, shipped 3015 quarters of Indian 
corn, for which the master signed bills of lading. 
The ship arrived at Falmouth on 27th Dec. 1879; 
on 5th Jan. 1880 the plaintiffs, Wm. Everitt and 
Sons, of Lowestoft, purchased the cargo from 
Messrs. Borrowman and Co., who were then the 
owners of the cargo, and Messrs. Borrowman and 
Co. indorsed the bill of lading to the plaintiffs, 
who thereby became the owners of the cargo, and 
the assignees of the bill of lading within the 
meaning of the Admiralty Court Act 1861 (24 Viet, 
c. 10), s. 6; on the Bame day the master of the 
Alhambra received orders to proceed to Lowestoft 
but refused to do so, and proceeded to Harwich, 
where the plaintiffs accepted delivery under pro
test, being put to great expense in procuring other 
vessels to convey the cargo from Harwich to 
Lowestoft.

The statement of defence alleged that Lowestoft 
was not a safe port within the true intent and 
meaning of the charter-party, and was not a safe 
port where the Alham bra  could always lie and 
discharge afloat, and was not a port into which 
the Alham bra  could safely get, and proceeded :

5. Before tlie master of the Alhambra proceeded with 
the Alhambra and her cargo to Harwich, he offered the 
plaintiffs to proceed therewith to Lowestoft Roads, which 
are outside of Lowestoft, upon the plaintiffs giving him 
a guarantee against consequent disasters, or to go to any 
safe discharging place other than and more convenient 
to the plaintiffs than Harwich to be selected by the plain
tiffs, but the plaintiffs refused to give such guarantee and 
to select any such other discharging place, and the said 
master after such refusal proceeded with the Alhambra 
and her cargo to Harwich and there discharged it, and 
the plaintiffs there accepted delivery of i t  under protest 
as alleged. Lowestoft Roads would not have been a safe 
place of discharge for the Alhambra. Harwich was as 
near to Lowestoft as the Alhambra could safely get and 
always lie and discharge afloat.

The reply of the plaintiffs after joining issue 
was as follows:

2. The plaintiffs further say that the ordinary and 
customary modo of delivery and discharge at Lowestoft, 
for vessels of the size and draught of water of the 
Alhambra, carrying grain cargoes, is, that such vessels 
discharge into lighters in Lowestoft Roads a part 
of their respective cargoes sufficient to lighten such 
vessels and enable the same to enter the said port, and 
thereupon enter the said port and there discharge the 
remainder of their said cargoes, always afloat, and that 
for all such vessels delivering and discharging in manner 
aforesaid the port of Lowestoft is a safe port, and a port 
within which they can always lie and discharge afloat, 
and into which they can safely get, and the plaintiffs say 
they they were always ready and willing, and in fact 
offered to the master of the Alhambra, to take delivery 
suoh ordinary and customary mode as aforesaid, and to
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ligh ten  the Alhambra a t the expense o f the  Plaintaffs ; 
and the p la in tiffs  say th a t, under the circumstances afwre. 
8aid, the po rt o f Low esto ft was w ith in  the 
and meaning o f the Baid cha rte r-party  a safe p o rt a n a a  
Port where the  Alhambra could always lie  a 
charge afloat, and a p o rt in to  w hich sne could bm  7 g’ 2 

and th a t the A lham bra  could have safely de liver , ,
cargo a t Low esto ft in  such customary mode as atoresaia, 
and th a t the said master was bound to  proceed to  the 
0aid p o rt o f Low esto ft, and there discharge w rthout any 
0och guarantee as th a t in  the 5 th paragraph of the state 
ment of defence mentioned. ATt>„*v>hrn

3. The plaintiffs further say that if the 
could not safely enter the port of Lowestoft a 
lie and discharge always afloat withm the m £ _
the said charter-party, and as alleged m the P 
ceding paragraph (which the plaintiffs aver s 
she could safely get to Lowestoft Roads, and 
and discharge always afloat, and such roads were 
are a safe place of discharge for the Alhambra wi 
true intent and meaning of the said charter-par y, 
the Alhambra was by the said charter-party bou 
proceed to such roads as being as near to the ski P 
of Lowestoft as she could safely get and there di £ 
Without any such guarantee as that in the said o P 
graph of the statement of defence mentioned.
. The further facts of the case sufficiently appear 
An the judgment save as follows:

The plaintiffs proved that they had eight or ten 
lighters waiting ready to lighten the Alhan i 
as soon as she arrived, holding from thirty 
thirty-two tons each, and that inside the harbour 
they had all the modern appliances for unloading 
vessels coming in on a flood tide, and requiring 
lightening before low water, and that they ha re 
?oved as much as 200 tons of grain from a vessel 

six hours. The master of the Alham bra  saia 
that; when he had discharged 220 tons at Harwich 
the whole cargo being 640 tons, his vessel drew 
twelve feet. I t  was also given in evidence that 
timber vessels bad been lightened in the roads 
py discharging through the port holes only a tew 
inches out of the water.
, M ilw ard , Q.C. and J. P. A spina ll appeared for 

the plaintiffs, and B utt, Q.C. and E . 0. Clarkson 
t°r the defendants.

Butt, Q.C. for the defendants, objected to 
evidenee of the custom of the port to lighten
tfiSSdlo in * . 1  nna^a nn fto  DfPiltlTld that R SUIO
Port

-'*vuuo vji out; uuoiom ui uaa«-- - -- „
vessels in the roads on the ground that a sa e 
port ” is a port in which a fully loaded vessel can 
anvnys lie afloat, and evidence of custom was 
therefore wholly irrelevant. . ,

The learned judge decided to receive t e 
evidence subject to the objection.
. M ilw ard , Q.C. for the plaintiffs. —A safe port 

not necessarily a port in which a vessel can 
always lie afloat when fully laden. On the con- 
trary, a vessel is bound to wait for an opportuni y 

getting to the place of discharge :
Schi’izzi v. Derry, 4 E. & B. 873; 24 L . J . 133, Q-B., 
Bastifell v. Lloyd, H. & C. 388 ; 31 L. J. 413, L x . , 
Parker v. Wirilo, 7 E. &  B. 942 

y- vessel is also 
lightened, even 
nghtening:

Hillstrom v. Gibson, 8 Scotoh Seas. Cas. (1870), p.
463 ; 3 Mar. Law Cas. O. S. 362; and T

Capper v. Wallace, L. Rep. 5 Q.B. Div. 1 6 3 ; 42 L.
Rep. N. S. 130 ; 4 Asp. Mar. Law Cas. 223.

B utt, QC. for the defendants—A safe port 
^here a vessel can always lie afloat, is a pc*r 
111 which a fully laden vessel can lie afloat at ai
t lnae8 of the tide. In  all the cases cited for the
Pontiffs, the port is mentioned in the cbarter- 
party by name, and the charter-party is not, as

bound to allow herself to 
if there is no custom

in this case *■ for orders for safe port.” H ilh tro m  
V Cibson (ub i sup.) is an exception, and is a 
a i v „ase The judge in Capper v. Wallace, in 
“ Ten’s Bench, looked on it with great 
suspicion, and their judgment was in opposition 
to it the facts being somewhat distinguishable 
I t  is also distinguishable because the port was 
accented in that case, and the plaintiffs thu 
estopped themselves from denying that it was a 
safe port In EiUstrom  v. Gibson (3 Mar. Law Cas.
O SP 302 and 362) the Court of Session was not 
unanimous, and the balance of authority is nearly 
eaual I f  H ilU trom  v. Gibson is admitted as an 
authority for the plaintiffs, it is only an authority 
f  * ljo-htening a vessel to the extent of one-fifth. 
whilegCwper v. Wallace (ub i sup.) decided that to 
S e n  to the extent of one-third was unreason-

i s  a ^ i a b . »  b,™ r i ;
^ i tnlre out much more than one-third. I f  

iSRrynlaintifis wished it, they ought to have given 
lf-‘ P The master was certainly not bound

f g,,r c c  himself “  a portion in the harbour 
to place hi * £ d failed to take out a
S 5 &  ib S i . 7  bigb . .d  I . — , -be
Alham bra  would have taken the ground.

, , , ,  j n  n  in reDlv—As to the contention
that* there' is a* distinction between the cases in 
that there 18 . . d bv name in the charter-w h ic h a p o r t  is inserted, by naporfc ,g aft0rwards

party and ° when a port is named at
named by the cnarte Qf k d l ’ is to be read as

P°d originally contained the name of that port. 
The master was guilty of negligence in not going 

taking measures to ascertain whether 
to see or t " t . He acted on informa-
Lowestoft was a saf  ̂P.^  wbom the defendants 
tion receiv plaintiffs could not be ex-
pectedto B1 ™ V s — -be« « » 7  b -  d « ,  
S J b „ . J . r .b .c b .« e r -p « i .

«9 ».-f» ¿ /S irb”, »iVbdori £
firSt ° T  b a i^ e n a fe w d a y s  to consider my judg- 
C0Unf uDon it The Alhambra, a Norwegian barque

3 5 K 3 £ -  tS iX S T X
j . i f . »  t a £ r ™ 3

Kingdom  or certain ports on the continent, or as
?ear thereunto as she could safely get and always near tnereuu { Xt was provided also
he nng other things that lighterage, if any, should 
T a W s  at I t  risk w d «pen.e of the cargo. 
The cargo consisted of Indian corn in bulk and in 
\ ne , T 8“ The ship sailed to Fal mouth, at which
fore he areived on tbe 5th Jan. 1380. A t the same 
ports uv gorrowmanand Co., who
hadtoughtH, to Messrs Bverittand Sons, to whom
the bill^of lading was duly indorsed. No port

r ST a l T s o n s 1 : v f r r K
the A lhambra to proceed to Lowestoft,

g g S K  l e t t e r s  addre^ed t  Capt. Corne- 
liussernfhe master of the Alhambra, at Falmouth:
« o;r - I w e  have just received a communication 
, „ tI iP„raDh of which the following 1« a copy: 
^rom Torrow m an, Phillips, and Co London to 
G L Fox and Co., Falmouth. Please order
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Alham bra  with maize from Baltimore to proceed 
to Lowestoft.’ We report Alham bra  to Lowestoft 
for discharge. Yours respectfully, for G.L. Fox and 
Co., Anderson C. Wilson.” This was followed by 
a letter of the next day: “ Falmouth, 6th Jan. 
1880. To Capt. Cornliussen, of the Alham bra, 
Falmouth. Sir—We have just received a com
munication by telegraph, of which the following is 
a copy : ‘ From Borrowman, Phillips and Co., 
London, to G. L. Fox and Co., Falmouth. Insist 
upon Alham bra  proceeding to Lowestoft for 
discharge. Give captain notice owners of cargo 
will hold him responsible for any and all losses 
incurred by his delay.’ Yours respectfully, for
G. L. Fox and Co., Anderson C. Wilson.” On 
the same day the captain telegraphed to the 
harbour master at Lowestoft : “ What draught 
water can safely always afloat discharge P ” and he 
received the answer from Capt. Massingham, the 
harbour master at Lowestoft : “ 16ft. average 
high water, eleven low ; soft muddy bottom ; 
never known vessel to take harm Lowestoft 
harbour.” On the 6th Jan. also the captain tele
graphed to Borrowman and Co. as follows: “ I f  
you will give solid guarantee against all conse
quences will proceed to Lowestoft Roads ; if  not I  
will protest against yonr order and proceed 
Harwich, if you cannot give me another safe 
discharging place more convenient for you to 
receive my cargo according to charter-party. 
Telegraph reply.” Of the proposal for a guarantee 
I  think no notice was taken by Borrowman and Co., 
who were quite justified in refusing to enter into 
a new contract, which this would have been, and 
in abiding by the contract already made. On 
the 30th Jan. the plaintiffs Everitt and Co. sent 
the following letter to the captain of the 
Alham bra: “ Sir,—Take notice that, as I  am 
the consignee of the cargo of maize now laden 
on board your vessel, I  require you forthwith 
to proceed to Lowestoft, and deliver such cargo to 
me there according to the terms of the charter- 
party and bill of lading ; and take further notice 
that I  am prepared to pay freight as provided by 
the charter-party, and at my own expense to 
lighten your vessel in Lowestoft Roads sufficiently 
to enable her to lie always afloat in Lowestoft 
harbour, if necessary, should her draught of 
water so require.” The captain went on to 
Harwich and there discharged his cargo. The 
plaintiff Everitt wrote as follows : “ Sir,—Take 
notice that I  receive the cargo laden on board 
your vessel, and consigned to me at Lowestoft 
under protest in Harwich harbour, reserving my 
right to proceed against you to recover the 
damage which I  have sustained and may sustain 
in consequence of your refusing to proceed to 
Lowestoft, and there deliver your cargo according 
to the terms of your charter-party.”

Upon this state of facts the plaintiffs claim 
damages for the breach of contract. The defen
dants maintain that there was no breach of con
tract incurred at all, and that Lowestoft harbour 
was not a safe port in which the cargo could be 
discharged. I t  appears that-the A lham bra  drew 
16ft. 6m. of water when laden, 8ft. or 9in. without 
a cargo, and l l j f t .  in ballast. Lowestoft Roads 
afford a safe and good anchorage, sheltered from 
all winds but a 8.E. wind. Tansley, a pilot resid
ing at Lowestoft, said he had seen 200 sail in the 
roads. The discharge in the roads appears to be 
usual. On Monday, the I9tb, the day on which

the Alham bra  arrived off Lowestoft, the morning 
high water was 17ft., the evening high water 151ft., 
and the low waterll^ft. On 20th Jan.,at high water 
in the morning tide, there were 16ft. 9in., and in 
the evening tide 16ft 3in., and at low water 
12ft. 9in. in the morning and 13ft. 3in. in the 
evening. On Wednesday, the21st Jan., there were 
17ft. 6in. at high water in the morning, so that it 
would appear that on the morning tide of the 19th 
and 21st the Alham bra  could have entered, if not 
wholly without lightening, with but very little. 
In  the evening of the 21st the high tide was 
15ft. 6in., and the low tide 13ft. 6in., so that by a 
lightening of the cargo by 3ft., the Alhambra 
could have entered at low tide on that day. The 
vessels that entered which required a depth of 
16ft. of water did usually take the ground, but 
there was a soft bottom. The evidence is that no 
injury was ever done to vessels so entering. The 
general custom certainly is for vessels to lighten 
in the roads and then go into port. I t  appears 
that ihe A lham bra  sailed for Lowestoft on 15th Jan., 
and on the 19th sighted the place and took a pilot 
on board when abreast of Lowestoft about five or 
six miles off. The captain never went nearer to 
Lowestoft, or ascertained by personal inspection 
the state of the port, and bis pilot has not been 
examined, but it would seem that the captain 
sailed with him some distance, and then took a 
Harwich pilot on hoard and went to Harwich. I t  
is contended by the defendants, first, that Lowes
toft is not a safe port within the meaning of 
the charter-party, where a ship can lie and dis
charge always afloat; and, secondly, that the 
Alham bra  was not bound to discharge in the road
stead in order to enable her to enter the port to 
the extent the evidence shows she must have done 
in this case.

Various cases were cited by counsel, but the 
law as applicable to the case now before me 
appears to be laid down in the following judg
ments.

In  S cliilizz i v. D erry  (4 E. & B. 873) the defend
ant had agreed by a charter-party that the 
Bhip then in London should proceed to Galatz or 
Ibrail, or so near thereunto as she might safely 
get, and there load a cargo for the plaintiff’s 
factors and therewith proceed to a port in the 
United Kingdom, unless prevented by causes 
usually excepted. The ship arrived at the mouth 
of the Danube on Nov. 5, and found that there 
was not enough water for her to cross the bar. 
I t  was not safe for her to remain off the mouth 
later than Dec. 11, and on that day she proceeded 
to Odessa, and took in a cargo from other parties. 
After the 7th of the following January there 
was enough water to enable the ship to 
cross the bar and sail to Galatz. Campbell, C.J- 
said in that case: “ 1 am really unable to enter
tain any doubt of the plaintiff being able to 
recover. As to the first plea, the meaning of the 
charter-party must be that the vessel is to get 
within the ambit of the port, though she may not 
reach the actual harbour. Now could it be said 
that the vessel, if she was obstructed in entering 
the Dardanelles, had completed her voyage to 
Galatz ? There can therefore be no doubt as 
to the first issue. Then as to the second 
issue, were the defendants prevented by danger« 
and accidents from completing their voyage ? 
Clearly not. For though from the 5th Nov. to 
the 7th Jan. the vessel could not cross the bar at
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the Snlina mouth oi the Danube, yet she might 
have done so after the 7th Jan., and would have 
then reached her port of destination.” Crompton, J. 
said : “ I  cannot see any doubt. There is a positive 
contract to proceed to a port unless prevented by 
dangers and accidents of the sea; that must mean 
prevented from doing so at all. I t  would be most 
dangerous to hold that a temporary obstruction 
put an end to the obligation.”

The case of Bastife l v. L loyd  (1 H. and C. 393), 
in 1862, was an action on a charter-party by 
which the plaintiff and defendant agreed that 
the plaintiff’s ship Bebec should proceed to 
Llanelly and take on board a cargo of culm, 
and being so loaded should therewith pro
ceed with all convenient speed to Cole’s Wharf, 
Rochester, or so near thereto as she might 
safely get, and deliver the same on being paid 
freight. The ship arrived with her cargo at 
Rochester on the 24th Oct, and was moored to the 
buoys about 500 yards from and opposite to Cole’s 
Wharf. On the 25th Oct. the master gave the 
defendant’s agent notice that the vessel was ready 
to discharge her cargo, and he desired the master 
to come alongside Cole’s Wharf. A t that time 
there was not sufficient water to enable the vessel 
to come alongside the wharf. The state of the 
tide did not allow the vessel to be removed to 
Cole’s Wharf until the 4th Nov., and on the fol
lowing day she commenced discharging her cargo. 
In  an action for demurrage it was held that the 
master was bound to take the vessel along
side Cole’s Wharf. Bramwe'.l, B. said: “ I  
cannot help thinking that the defendant is 
right when he says that the vessel was bound 
to go alongside the wharf. As pointed out by the 
Lord Chief Baron, the object of the charterer was 
to save the expense of lighterage. Suppose the 
shipowner found that he could not get alongside 
the wharf for two or three days he would clearly 
have been bound to wait until he could then 
safely get there. He has undertaken to go along
side Cole’s Wharf, unless the want of safety 
renders it necessary that he should stop short of 
that place. I t  is admitted that by waiting a short 
time he not only could but did get there. I t  
roight be different if  there were only one or more 
tides in the year which would enable a vessel to 
reach the wharf, but it is not necessary to say 
what the master might do in that case. As it is, 
convenience and common sense are in favour of 
the defendant.”

In the Scotch case of H ills trom  v. Gibson 
(m!h sup,), which is, I  believe, considered the 
leading case on the subject, and which was 
decided in Feb. 1870, the master had become 
hound, under his charter-party, to proceed to 
Glasgow, “ or as near thereunto as the ship might 
safely get and lie afloat at all times of the tide. 
On arriving at a point off Greenock, known as 
the Tail of the Bank, it was found that she could 
c°t, with her full cargo, lie afloat in Glasgow 
harbour at all times of the tide. The consignee, 
" ho was at hand, requested the master to dis
charge what was necessary to lighten the ship 
that is, one-fifth of the cargo—and to proceed with 
hhe residue to Glasgow. The majority of the 
court held that this was a reasonable request; 
that it was in the course of the master s 
ooty t0 proceed with the residue to Glasgow, 
and that he could not claim demurrage for 
the time taken in reaohing that port. Lord 

V ol. IV., N. S.

Kinloch, in delivering judgment, says: ‘ I  tmnk 
the words ‘ as she may safely get ’ are reasonably 
to be construed to mean ‘ as it is possible to take 
her with safety,’ and this possibility must be con
strued with reference to the usual mode of accom
plishing such safety. I f  the obstacle to her 
proceeding was a bar at the mouth of the harbour,
I  cannot think that the master would be entitled 
to refuse the lightening, and to insist on delivering 
the whole cargo in the open sea, and the proceed
ing at the Tail of the Bank was not in any sound 
sense a delivery of the cargo; it was a lightening 
for the purposes of navigation. Had the proposal 
been to take out four-fifths of the cargo at the Tail 
of the Bank, and to go on with the remaining 
fifth, the shipmaster’s argument would have had a 
great deal more of plausibility, for in such a case 
a great deal may depend on the difference of more 
and less; it may draw that very distinction between 
lightening and discharging which is all important
in the case.” _  , ,  -r, m.

In  the case of Nelson v. Dahl (L. Rep. 12 Oh. 
Div. 568; 4 Asp. Mar. Law Cases 172), where 
there was a provision in the charter-party that 
the ship should be brought to a P^»ouUur 
place or “ as near thereto as she may safely get, 
it was laid down that in such a contract it  must 
be considered whether the obstruction to the ship 
entering the dock was of a temporary or Perma
nent nature, so that an obstruction must be con
sidered a permanent one which cannot be removed 
in a time which is reasonable having regard to the 
interests of the ship or of the consignee, and this 
doctrine as to a temporary obstruction not beinga 
sufficient impediment to the execution of the 
contract was applied to the case of overdraught of 
a vessel in the following case.

In  Capper v. Wallace (L. Rep. o Q. B. Di v. lbo , 
4 Asp. Mar. Law Cas. 223) it was agreed by the 
charter-party that the ship was to take in a full 
cargo and proceed therewith to a safe port on the 
Continent between Havre and Hamburg as ordered, 
or as near thereunto as she might safely get, 
the cargo was to be brought to and taken 
from alongside at the merchant s risk and 
expense. The ship was ordered by the charterers 
to Koogerpolder, in Holland Koogerpolder was 
some way up a canal, and the ship, with a full 
cargo, drew too much water to proceed up the 
canal. No arrangement had been made by the 
charterers or consignees for taking delivery of any 
part of the cargo at the mouth ot the canal. I t  
seems that one-third of the cargo had to be un
loaded in order to enable the ship to proceed up 
the canal As this was done the plaintiffs first 
claimed pilotage, harbour dues, and other expenses 
of going into port as wel as demurrage, but 
afterwards limited their claim to what it  would 
have cost to lighter the whole. Lush, J. (with 
Manisty, J.), in delivering the judgment, said : 
“ I t  cannot we think be laid down as an inflexible 
rule that, when a ship has got as near to the port
as she can get, and the only impediment to pro
ceeding further is overdraught, the master is 
under all circumstances entitled to consider the
voyage at an end ; he is bound to use all reason
able means to reach the port. The words ‘ as 
near thereto as she can safely get must receive a 
reasonable and not a literal application. Ihe  
overdraught may be such, and the cargo so easily 
dealt with that the surplus may be removed, and 
the ship sufficiently lightened without exposing

z
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her to extra risk or to any prejudice, and without 
substantially breaking the continuity of the 
voyage; and in such a case, if  the consignee is 
at hand to receive the surplus cargo, and so 
relieve the overdraught,” as he was in the case 
before us, “ we are of opinion that it  would bo the 
duty of the master to lighten the ship and proceed 
to the port. This is the principle laid down by 
the court in the case of E ills trom  v. Gibson (ubi 
sup.).”  Applying the principles of law enunciated 
in these decisions to the facts and circumstances 
of the case before me, I  am of opinion that the 
breach of contract alleged by the plaintiffs is 
established, and the defendants must pay the 
damages consequent upon such breach. I  give 
judgment for the plaintiffs with costs.

Solicitor for the plaintiffs, E . 0 . Coote, for 
Charles D iver, Yarmouth.

Solicitors for the defendants, Eughes, Eooher 
and Co.

Tuesday, A p r i l 13,1880.
(Before Sir B. P h il l im o r e .)

T h e  R a d n o r s h ir e .
Practice — Interrogatories — P re lim ina ry  Acts —

B . S. C. Order X IX .,  r. 30— Order X X X I. ,  r. 5 
(Nov. 1878, r. 3.)

Interrogatories may be administered under Order 
X X X I. ,  r. 5 (Nov. 1878, r. 3) concerning matters 
on which in form ation is obtained by P re lim ina ry  
Acts, Order X IX .,  r. 30.

A  general interrogatory w i l l  be struck out as vexa
tious i f  too vague in  its  character to adm it o f 
a precise answer.

T h is  w as a m o tio n  b y  th e  p la in t i f f s ,  o w n e rs  o f  th e  
s h ip  o r  vesse l F a ria , to  s t r ik e  o u t in te r ro g a to r ie s  
d e liv e re d  to  th e m  by th e  d e fe n d a n ts , o w n e rs  o f  
th e  Radnorshire.

The interrogatories related to the circumstances 
of the collision which was the cause of the action, 
and the first thirteen were as to matters on which 
information would ultimately be supplied by the 
Preliminary Acts (Order X IX ., r. 30) of the plain
tiff when that document was opened.

The fourteenth interrogatory was in the follow
ing terms:

Is there any act, command, fact, matter, or thing 
not disclosed in  your answers to the above interrogatories 
which i t  is material for the defendants to know for the 
purpose of defeating your claim in this action, or for the 
purpose of rendering yon liable for a ll or snch of the 
damage resulting from the collision mentioned in the 
statement of claim ? I f  yea, set i t  forth, state where i t  
happened and who can depose to the same.

A p r il 13.—E . G. Clarkson, for plaintiffs in sup
port of the motion.—These interrogatories are 
contrary to the practice of the court. The Preli
minary Acts were specially arranged to get one 
party’s statement of the faocs of a collision free 
from the other party’s statements, so as not to 
enable either to build up a case on that stated by 
his opponent; and this practice has been persevered 
in since the passing of the Judicature Acts :

The Biota, 34 L. T . Rep. N . S. 185; 3 Asp. Mar. Law 
Cas. 125.

The plaintiffs can only interrogate a party to the 
action who, not having been on board, probably 
knows nothing about the circumstances of the col
lision except by report.

M ilw ard , Q.C. and E ilbe ry , for defendants, in 
opposition to the motion.— The B io la  (ubi sup.) is

[ A d m .

not now in point. The order in that case was 
made under the original rules under the Judicature 
Act, but those rules were repealed, and the 
present rule (rule 3, Nov. 1878) substituted. Ik 
cannot be alleged that these interrogatories are 
exhibited “ unreasonably or vexatiously,” or that 
any one of them is “ scandalous,” and therefore 
we are entitled to administer them, and the court 
has no power to set them aside or strike them out. 
The object of discovery is to enable us to see 
what the plaintiffs’ case really is, and therefore 
whether we have or have not a case. The informa
tion supplied by the Preliminary Act will come to 
us too late, and moreover we prefer to have our 
opponent’s case stated on oath.

Sir B. P h il l im o r e .— I t  is true that these 
interrogatories are of a nature quite novel in the 
practice of this court, but, as the spirit of Judica
ture Acts is to assimilate the practice of the 
different divisions as far as possible, and as the 
first thirteen interrogatories are such as would be 
allowed elsewhere, I  do not see how I  can grant 
the application to strike them out. They have 
not been exhibited unreasonably or vexatiously, 
and they certainly cannot be considered scandalous. 
I  think, however, the fourteenth interrogatory is too 
vague in its tenor, and I  shall order it to be struck 
out.

Solicitors for plaintiffs, T. Cooper and Co.
Solicitors for defendants, F . W. and E . E ilb e ry ■

June 23, 24 and 29, 1880.
(Before Sir R. P h il l im o r e  and T r in it y  M asters  ) 

T h e  S i l e s ia .
Salvage—Agreement— Setting aside—Exorbitancy 

— Costs—Evidence.
The court w i l l  set aside an agreement fo r  salvage 

which is obviously unreasonable and exorbitant, 
even i f  made bond fide and not under com
pulsion.

Where an agreement is set aside, and an award of 
salvage made, each p a rty  w i l l  pay the ir own 
costs.

Instructions fro m  an owner or his agent to his ship’s 
master not to salve property is evidence as affect
ing  the risk  ru n  by the salvor.

Semble, the fa c t that the p la in tiffs  have claimed in  
the alternative o f the agreement being set aside, 
an award o f salvage remuneration, does not 
entitle them to the costs when such an award t,s 
made.

Semble also, i f  the defendants made a tender, which 
tender was pronounced fo r ,  and the agreement- 
set aside, they would be entitled to costs subsé
quent to tender.

T h is  was an action for salvage instituted by the 
Société Anonyme de Navigation Belge-Améri
caine, the owners, and the crew of the Belgian mail 
steamer Vaderland, against the German screw 
steamer Silesia, for salvage services rendered to 
that vessel on the 26th March 1880 and following 
days.

The Vaderland was a screw steamer of 2748 
tons register, with engines working up to 1800 
horse power, and manned by a crew of seventy- 
six hands. A t the time these services were 
rendered she was on a voyage from Antwerp to 
Philadelphia, laden with a general cargo and 274 
passengers. She was besides carrying mails for

T h e  R a d n o r s h ir e — T h e  S i l e s ia .
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the Belgian Government under a subsidy, by the 
terms of which she incurred penalties for delay 
a®d deviation. She was of the value ox oU,U ■, 
and her cargo 20,000Z. .

The Silesia  was a screw steamer of dl&o tons 
gross register, and manned by a crew of ninety- 
five hands. A t the tim e the services were 
rendered she was on a voyage from  New Y or o 
Ham burg, laden w ith  a general cargo, and carrying 
besides mails, specie, and s ix ty-tw o passengers. 
The ship was valued at 49,000Z., the cargo a 
56,0002., specie 958Z., and passage pioney ana 
fre igh t about 2640Z. , ,

On the 21st March the Silesia had broken her 
main shaft, and on the 26th March 1880, at 8 a.m., 
being then about three hundred miles i rom 
Queenstown, was observed by those on board the 
Vaderland flying a signal for assistance, the 
Vaderland steamed towards her, and the captain 
°f the Silesia  came on board the Vaderland, and, 
®fter some discussion an agreement was drawn up 
in German and witnessed by the chief officer of the 
Vaderland and was signed by both captains, o 
vvhich the following is the translation referred to in
court at the t r ia l :
„  A t sea26—3—80, on board the steamer Vaderland. We, 
Carl Berthold Biehard Ludvig, captain of the German 
steamer Silesia; H. E. Nickels, captain of the Belgian 
steamer Vaderland, have this day made agreement as toi- 
lows :—Capt. Nickels engages to assist the Silesia wit 
broken shaft, disabled, and tow her to Queenstown to 
anchorage. For this service Capt. Ludvig makes his com
pany responsible for the above-named service for the sum

15,000i.
A fte rw ards the Vaderland took the Silesia _ in 

t.ow and towed her to an anchorage outside 
Queenstown, and then went inside the harbour 

sent out tuers, who brought the Silesia  in to 
harbour.

The statement of claim, after setting out the 
jacts b rie fly  set out above, concluded w ith  the fol* 
low ing c la im :

The plaintiffs claim (1) the sum of 15,0001. salvage 
pursuant to the said agreement and the condemnation or 

defendants and their bail in such sum and in costs. 
\2) In the alternative such an amount of salvage as tne 
court may think f it  to award and the condemnation 01 the 
defendants therein and in costs. (3) Such other ana 
further relief as the case may require.

The statement of defence admitted tha t salvage 
services had been rendered, but, as to the agree
ment, said so far as is material.

(3) The agreement . . . was, as the defendants say and
submit, an inequitable one, and was only signed by the 
blaster of the Silesia under compulsion and because the 
faster of the Vaderland threatened to leave the Silesia 
und proceed upon his voyage unless the said agreement 
J 88 signed by the master of the Silesia. The master or 
£ue Silesia at the time when the said agreement was 
being discussed repeatedly stated that the sum demanae 

in his opinion, much too large, and proposed to the 
toaster of the Vaderland that the amount to be paid tor 
services to be rendered should be left to be settled between 
the owners of the two vessels. . .

(3) . . . They deny that the plaintiffs have any claim 
under the agreement, but they submit to pay such an 
amount of salvage as the court, upon consideration or a ll 
C11*cum8tances, may deem just.

No tender was made by the defendants.
June 23.—The case came on for hearing.
B utt, Q.C. and Clarkson for the plaintiffs.
Webster, Q.C. and Dr. W. 0 . F . P h illim ore  for 

tile defendants.—In  the course of the examination 
°f the captain of the Vaderland, he stated that he 
informed the captain of the Silesia  that he had

instructions from his owners not to deviate except 
to save life. On being asked whether in fact he 
bad such instructions and how they were given, 
the question was objected to by the defendants on 
the ground that instructions from the owners of 
the Vaderland to their master could not be evi
dence against the Silesia, but the objection was 
overruled, and it appeared that the instructions 
were contained in a letter of instructions from the 
agents of the plaintiffs’ company in Philadelphia,
and is as follows: Philadelphia, July 25, 1879.
Capt H E. Nickels, s.s. Vaderland, Philadelphia.

Bear Sir - A  recent legal decision has confirmed the 
vifws heretofore entertained by many that a steamship 
Twdpviates from its voyage to save property did so at 
its nerff You wUl therefor! consider that your orders 
its pern. deviation except to save life. This
D0Ware exDeoted to try  to accomplish under all circum- 
y f “  yon may consider justifiable, having in
vfcw a proper regard for the safety of your own steamer, view a proper e w y ou w i]lj ot course, under-
h?riu h a t  the order is not intended to apply to de viations 
which hTyour judgment are advisable for the safety of 
voufowny steamer, her passengers or cargo, or for the 
safety of any other of the steamers of our line.—Yonrs 
tru ly f Pe t e k  W h is h t  and Sou, general agents.

Tlutt 0  0.—There is nothing in the nature of 
this agreement to induce the court to set it aside

-  « ;p— 272; 2
K e f  N  Si'9?8?35 L. T. Rep. N  S. 779; (3 Asp. 
Mar. Law Cas. 219, 305); both masters were 
aware of the circumstances of the case, ana it 
was doubtless a most valuable service. As it 
turned out, the service was rendered more easily 
than was probably in the contemplation of the 
narties when they made the agreement, but that 
ETno reason for setting it aside. There is no doubt 
that it was a valuable service efficiently rendered, 
and the court wilj not set aside the agreement 
merely because it is a large sum. The values are 
large and the risks great, especially to a vessel 
having passengers and mails on board :

The Helen and George, Sw. 386.
Webster, Q.C. and Clarkson.—'The court will not 

imhold an agreement which, for want of equity, 
shocks its conscience, and where there is besides 
practically compulsion. The master of the Vader
land  in effect says if you won’t agree tor so 
much I  will leave you. He refuses to leave the 
matter to be settled by the owners or by the court. 
Under the circumstances the captain of the bilesia, 
being in charge of so valuable a Bhip, aud with 
the responsibility of so many lives on him, was 
bound to sign any agreement and trust to the 
court to do j ustice. The case is in fact though not 
bo bad a one perhaps, as The M edina (ub i sup.), yet 
of the same description and to be decided by the 
same principles.

In  the course of the argument it was agreed by 
the parties that, in the event of the agreement 
being set aside, and an independent award of 
salvage made, the defendants would, in addition 
to such award, pay to the plaintiffs any sum not 
exceeding 1150Z. which the Belgian Government, 
might exact from them then nnder the provision 
for”penalties for delay in carrying the mails.

Sir R o b e r t  P i i il l im o r e .—This is a case of 
salvage service of very considerable merit, and 
upon that point there is no dispute whatever. The 
only question for the court to decide is whether, 
having regard to all the principles on which
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salvage remuneration is awarded, the sum of
15,0001., the sum agreed upon between the two 
captains, is so exorbitant as to induce the court 
to set the agreement aside.

The short history of the case is this. The 
Vaderland, a screw steamship of 2748 tons 
register, with engines of 300 horse power 
working up to 1800, was on a voyage from 
Antwerp to Philadelphia, laden with a general 
cargo, and carrying mails and 274 passengers. 
That there were these passengers on board is 
a most important element in this case. The mails 
were carried under a subsidy with the Belgian 
Government, and the owners of the Vaderland 
were under penalties not to deviate or delay ; the 
Vaderland had a crew of seventy-six hands, and 
her value, added to the value of her cargo and 
freight was 72,0001. The vessel to which the 
salvage services were rendered was the Silesia, 
and she had sixty-two passengers on board, with 
a crew of ninety-five hands, and was of 3156 tons 
gross register, and, with her cargo and freight, was 
of the value of about 108,0001., and was going 
from New York to Hamburg, and at the time 
when the accident happened she had got within 
340 miles, or thereabouts, of Queenstown. On 
the morning of the 21st March in this year the 
Silesia broke her propeller or screw shaft in the 
stern tube, and the consequence was that she 
became utterly inefficient, so far as her steam 
power was concerned. The weather was fine and 
the sea was smooth, but, after tossing about for 
four or five days, and only about seven miles off 
the place at which the accident happened, she 
hoisted signals of distress. On the 26th March 
the Vaderland bore down upon her. What passed 
between the two captains it is better to state in 
their own words, both having regard to the im
portance of the principles involved, and the great 
value of the salved Bhip herself. The statement 
of Capt. Nickells, of the Vaderland, is as 
follows: “ Ludvig, the captain of the Silesia, 
asked me to tow him into a safe port. I  said I  
could not do it, because I  had instructions from 
my owners. Then he said, ‘ What am I  to do ? 
I  cannot steer the ship.’ After a little while I 
said, ‘ I  will break my instructions for 20,000Z.’ 
He said that was rather too much, and mentioned 
12,0001.” That is a statement denied by the 
other captain. “ I  said I  would not run the risk 
for that money, then he made an offer of 15,0001., 
and I  said yes.” Capt. Ludvig’s account is 
this: “ Capt. Nickells took me into his room, 
and I  said I  had been trying to sail for five days, 
but, having the wind against me, I  could make 
nc. way. I  thought I  had better not try any 
longer, and I  requested him to tow me. 
Nickells said he had instructions not to tow 
any ship, as they had been taken in before, 
except for a certain sum of money, and then to give 
him a written agreement. I  asked what he wanted. 
I  said we had a case a couple of years ago, and we 
had to pay 40001. for it, and 50001. would be about 
the money. He said “ No, 20,0001.” I  said I  was 
astonished, as it was an enormous sum, and they 
would never pay so much. I  insisted on 50001., and 
he insisted on 15.0001. I  thought it was a great 
sum, and he threatened to leave me unless I  
signed for 15,0001. The agreement was in these 
words. [His Lordship then read the agreement 
set out above and continued :] The Vaderland 
took the Silesia  in tow, and in about three days

they accomplished the 340 miles to Queenstown, 
and at the end of six days the Vaderland had 
again reached the vicinity of the spot where 
she had fallen in with the Silesia. That was 
the time she lost, and it was very strongly 
contended on her behalf that she had rendered 
herself liable to penalties under her mail contract 
for the deviation she had made from the course 
of her voyage. On that I  may observe that the 
question as to these penalties has been disposed of 
by an arrangement made in court between the 
parties and which is in these words. [His Lord- 
ship then read the agreement between the 
parties, referred to above, and proceeded:] So 
far, therefore, this question is disposed of.

The captain of the Silesia in his evidence referred 
to instructions given him not to deviate from his 
voyage or delay the ship to render any assistance 
to vessels other than those belonging to his own 
company, except for the purpose of saving life ; 
on the other hand, the bills of lading and policies 
of insurance provide for liberty to the Vaderland 
to “ assist all vessels in all situations.” I  do not 
think that these instructions to the master of the 
Vaderland can be pressed as affording any guide 
to the court in ascertaining the amount of salvage 
remuneration to be awarded for the services 
rendered.

There is a large sum mentioned as the esti
mated loss on the charter of the screw steamer 
Helvetius, which was employed in consequence of 
the derangement of the service in which the 
Vaderland was employed. The loss on this bead 
I  do not estimate at more than 500Z.

The question the court has to consider is 
whether the agreement made between the 
captains is one which is so exorbitant that 
in accordance with the decided cases and the 
principles on which they are founded, the court 
ought to set it aside. I  should say that, in 
order to assist the court in arriving at a conclusion 
upon the subject, it is necessary to consider, and I  
have considered carefully with the assistance ot 
the elder brethren of the Trinity House, whether 
the owners of the Silesia  would or would not have 
been justified in calling for the assistance of the 
Vaderland and in accepting the terms which the 
captain of the Vaderland asked. After the best 
consideration of the case, and considering the 
principles of other analogous cases, I  have come to 
the conclusion—and the elder brethren agree with 
me— that the sum specified in the agreement is so 
exorbitant that the court ought to exercise its 
equitable jurisdiction and not to assist in the carry
ing of it out. Looking to all the circumstances of 
the case, I  have come to the conclusion that the 
proper sum to award as salvage remuneration will 
be 70001. to cover everything but the penalties. 
The question of costs must stand over for argu
ment.

June 29.—The question of costs came on for 
argument.

E . G. Clarlcion for plaintiffs.—There is no
reason why the ordinary rule that a successful 
plaintiff gets costs should be departed from. Our 
claim is not merely on tho agreement, but in the 
alternative for, such sum as the court may thinK 
right, and we have been awarded 70001. I f  the de
fendants had made a tender which the court bad 
upheld of that sum, we should not be entitled, 
but they have refused to pay anything till forced
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to do bo by the judgment of the court. I n_lh° 
case of The Cargo ex Woosung(35 L. T. Rep. N. . 
8 ; L. Rep. 1  p. D. 260; 3 Asp. Mar. Law Cas. 
50, 239), where the Court of Appeal set aside 
an agreement as excessive and inequitable,
!t nevertheless gave the costs in this cour 
to. the plaintiffs, whose agreement was set 
aside, but in whose favour an award was made, 
and that is precisely the case here. In  the case 
of The M edina (34 L. T. Rep. N.S. 918; 35 L T. 
®ep. N .s. 7 7 9 . q p. d . 275; 2 P. D. 5; 3 Asp. 
Mar. Law Cas. 219, 305), it is true that no 
costs were given, but that was an exercise o 
discretion on the part of the court varying the 
general rule, because of the peculiar circumstances 
of the case. The agreement was extorted from the 
captain of the salved vessel, as if he did not agree 
he would have seen 500 people drowned before his 
eJes; and the court stigmatises the conduct of the 
salvor as little better than that of a pirate. Here 
there is no attempt at extortion. The salved ship 
was in no immediate danger, and there is no mala  
fides or misconduct on the part of the salvor, 1 

we had not set up the agreement at all, but only 
claimed for the salvage in the ordinary way, there 
being no tender, we should have had to call our 
Witnesses to prove the services and the loss sus
tained by us in rendering them.

Dr. W. 6 . F . P h illim ore  for de fe n d a n ts .— The
court will follow the judgment of the Court o 
Appeal in the case of The M edina (u b i. sup.). 
I t  is incorrect to say that the costs were not 
(wowed in that case on account of the conduct o 
the salvor. The principle is laid down for all 
cases by James, L. J. Hesays: “ On one side there 
Was salvage to be paid, and on the other side there 
Was an attempt to set up an agreement, and it 
was right that there should be no costs on e' ,eF 
side.” In  the case of The Cargo ex Woosung (ubi. 
®wp.) costs were given because the defendants 
■alleged misconduct on the part of the salvors and 
failed to prove i t ; and besides, it appears to have 
heen the result of agreement between the parties, 
abd not the decision of the court, that the plaintitis 
Bhould have costs below and defendants costs of the 
appeal. In  The C ity  o f Manchester (42 L. T.Rep.
N.-S. 521; 4 Asp. Mar. Law Cas. 106) the Court 
°f Appeal decided that there should be no costs 
Where, the case being divisible into two issues, the 
Plaintiff succeeds on one and fails on the other, 
and that is in accordance with the decision of the 
same court in the case of The Medina (ubi. sup).

Sir R o b e r t  P h il l im o r e .— I  am of opinion that 
°b the principle on which The M edina (ubi- sup.) 
Was decided by me and affirmed by the C o u r t  o 
Appeal, each party must pay his own costs.

The following is the form of the decree :
The judge being assisted by  C&pt. John Sydney "Webb 

a?d Capt. W . W ooleo tt, and having heard connaelon botn 
* ™ 9, and thedefendants having undertaken, in  the ev

the co u rt decid ing against the agreement pleaded y 
the p la in tiffs , to  pay, in  add ition  to  the salvage swar 

the cou rt, any fines no t exceeding the  sum ot 1 io f '"7 
which may be enforced bv the Belgian Governm 
«gainst the owners of the Vaderland in  respect of aeiay 
la  the m a il service of the said Government du ring  
S1*  months ending the 30th June ins t., pronounced tne 
sum o f 70001. to  be due to  the p la in tiffs  fo r  the  salvage 
services by  them  rendered to  the steam vessel Silesia ana 

cargo, the said sum to  include a ll expenses, other 
™a5 the fines aforesaid inonrred by the said p la in “V 
-o rde ring  such services, and he condemned the ae - 
^fcnts and th e ir b a il in  the said sum o f 70001. and t

am ount o f the said fines not exceeding 11521. as aforesaid, 
b u t he reserved the question as to  costs.

?h^udg: having“ he aT counse l on both sides on the 
reserved question as to  posts, d irected each p a rty  to  pay 
his own costs of the  action.

S o lic ito rs  fo r  p la in t i f fs ,  ow ne rs  o f  th e  Voder- 
land, Hollams, Son, a n d  Coward.

S o lic ito rs  fo r  de fe n d a n ts , ow ne rs  o f  th e  Silesia,
Lowless and Go.

dloiitt of Intainro.
COURT OF APPEAL.

SITTIN G S At ”W ESTM INSTER.
Reported by P. B. Hptchihs, Esq.. Barrister t̂-Law.

Nov. 11, 12, 13, and 15,1880.
(B e fo re  the L ord  C h a n c e l l o r  (Selborne), C o c k - 
( BURN, 0. J., ana B r e t t , L  J.)
T h e  W est I n d ia  a n d  P a n a m a  T e l e g r a p h  C o m 

p a n y  L im it e d  T h e  H o m e  a n d  C o l o n ia l  
M a r in e  I n su r a n c e  C o m p a n y  L im it e d , 

a p p e a l  fr o m  t h e  co m mon  p le a s  d iv is io n .
. . . . _“ Adventures and perils o f the

Damage by explosion o f boiler— L ia b ility  of 
underwriters.

P la in tiffs ’ steamer was insured by a  time po licy  
r  naainst “ adventures and perils . . .  . o f the 

agawsi _ anA 0y  au 0ther perils,
looses and ■Misfortunes that have or shall come 
in the hurt, detriment, or damage o f the aforesaid 
subject-matter o f this insurance, or any p a rt

T u l t e l i e r  was damaged while at sea by the 
1 bursting o f the boiler, which took place in  con

sequence o f the plates being worn too th in  to
resist the pressure o f the steam.

r v l ' l  nnnditfon o f the plates was due to the negli- 
ThZ Z  o f Z s iw h o  la d  charge o f the boiler in  

Emitting to clean and inspect i t  at proper m -

jJ a n a c t io n  against the underw riters:
H e l d  (affirm ing the judgm ent oj’ Baggallay, L .J  
U that the damage caused by the bursting o f the 

boiler was covered by the po licy, and p la in tiffs  
were entitled to recover.

T h is  action was brought on a policy of marine 
insurance, effected by the plaintiffs with the de
fendants on the plaintiffs’ steam-vessel Inveshga- 
tor which was used for telegraphic purposes in 
the’ seas between the island of St. Thomas and 
the continent of America.

The Investigator was insured for 50001., the 
insurance being declared to be upon
Hull, stores, &o. valued at ...................... ••■■■■ -®’?5
Paying out and picking up machinery, cable

stores, for picking up, repairing, &e„ valued ^

Machinery, boilers, ¿0-, valued at ................ 3500
¿615,000

Tbe policy was a time policy “ for and during 
the space of twelve calendar months from the bth 
May 1878 to the 5th May 1879, both days mclu-

1 sive.”
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The clause in the policy stating the perils 
insured against was as follows :

A nd touch ing the adventures and perils  w hich the 
said company are made liab le  un to  or are in tended to  be 
made liab le  un to  by  th is  insurance, they are o f the  seas, 
men-of-war, fire , enemies, pira tes, rovers, th ieves, je t t i 
sons, le tte rs  of m a rt and counter-m art, surprisa ls, tak ings 
a t sea, arrests, restra in ts , and detainments o f a ll k ings , 
princes, and people o f w hat na tion, cond ition , o r q u a lity  
soever, b a rra try  o f the master and mariners, and of a ll 
o ther pe rils , losses, and m isfortunes th a t have or sha ll 
come to  the h u rt, de trim ent, o r damage of the afore
said sub ject-m a tte r o f th is  insurance, o r any p a rt thereof.

The trial was commenced before Baggallay, L.J., 
without a jury, at the Hertford summer assizes, 
in 1879, and the further hearing was then 
adjourned, and afterwards took place in the Rolls 
Court. After taking time to consider, the Lord 
Justice, on the 8th Sept. 1879, delivered a judg
ment, in which he stated the facts which had 
been proved as follows:—“ The following are the 
circumstances under which the accident occurred. 
On the 8th Jan. 1879 the Investigator was lying 
in the port of St. Thomas, and her master having 
received orders to proceed to repair a break in the 
telegraphic cable between St. Thomas and San 
Juan, Porto Rico, weighed anchor about half-past 
ten on the morning of that day, and set-on easy. 
After making some fifteen revolutions, her engines 
wore stopped to allow of the vessel’s head canting 
round, and, within a few seconds of their being so 
stopped, the port boiler burst, gutting the middle of 
the ship, and blowing up her decks; a considerable 
portion of the boiler fell overboard, carrying away 
the port bulwarks, and doing much other damage 
to the ship, to the particulars of which damage it 
is unnecessary now to allude. By great exertions 
on the part of her crew, aided by the crews and 
boats of other vessels lying in the port, the 
Investigator was got into shoal water. She did 
not sink, but the wreck of her hull was ultimately 
sold for 2501., and the present action has been 
brought to recover the loss sustained by the plain
tiffs in respect of her hull and stores............Prom
the evidence, it appears that the general thickness 
of the iron shell of the boiler had been reduced, at 
the part where it gave way, from its original 
thickness of at least three-eighths of an inchtoless 
than one-eighth of an inch, and that suchreduction 
was due chiefly to the action of bilge-water upon 
its external surface, and to some—though to a 
less—extent by the accumulation of sediment 
and dirt, in the form commonly known as “ scale,” 
on the inside : that it was the duty of the engi
neering staff of a steam-vessel to frequently 
examine both the inside and the outside of their 
boilers, and to keep them free from these causes 
of corrosion, and, for that purpose, to keep down 
the bilge-water by the pumps, and to remove the 
scale from the inside.”

After fully reviewing the evidence the Lord 
J ustice arrived at the conclusion that “ the ex
plosion was occasioned by the negligence of those 
who had charge of the boiler, and that such 
neglect consisted—first, in omitting to clean out 
the boiler at proper intervals; secondly, in 
omitting to make frequent and careful inspection 
of the boiler inside and out; thirdly, in allowing 
the bilge-water to accumulate and to wash the 
outside of the boilef plate; and fourthly,  ̂in 
working the boiler at a pressure of 501bs., which 
was greater than was consistent with its age and 
condition.

The Lord Justice then stated that in his opinion 
the bursting of the boiler was a peril insured 
against by the policy, and gave judgment for the 
plaintiffs.

The defendants appealed.
Nov. 11, 12, and 13.—Benjam in, Q.C. and 

Arbuthnot for the defendants.—The defendants 
are not liable on the true construction of the 
policy. The bursting of the boiler does not come 
within the words “ adventures and perils of the 
seas,” nor is it covered by any of the other words 
describing the particular perils insured against, 
nor by the general words at the end of the clause, 
for it is not a peril ejusdem generis with any of 
those particularly described. The case is one of 
first impression in the courts of this country, and 
the American decisions, which are referred to and 
relied on by Baggallay, L.J. in his judgment 
(Adm inistrators o f Isaac P e rrin  v. The Protection 
Insurance Company, 11 Ohio Rep. 147, and 
Citizens Insurance Company o f M issouri?. Glasgow,
9 Missouri States Rep. 406), cannot bo considered 
as authorities. Moreover in this case the proxi
mate cause of the loss was the inherent defect or 
unseaworthiness of the boiler itself, and this 
defective condition of the boiler was caused by 
ordinary wear and tear. I t  must be admitted tha1 
in a time policy there is no warranty of seaworthi
ness, and therefore, if the loss is caused by any 
peril insured against, the underwriters are liable, 
although the vessel is unseavrorthy; but, if the 
unseaworthiness is itself the cause of the loss, t 6 
underwriters are not liable.

Cohen, Q.C. and J. C. Mathew  for the plaintiffs- 
—The loss by explosion of the boiler is a loss 
insured against in this policy, for, if not strictly 
within the words “ adventures and perils of the 
seas,” it is a loss of a like nature, within tbe 
meaning of the rule laid down by Lord L len- 
borough, C.J., in Cullen v. Butle r (5 M . & S. 46 ),
and is therefore covered by the general words. 
The general words cover all perils incident to 
navigation, including those arising from t e 
improper navigation of the vessel, and in tie  
case of a steamer improper navigation includes 
improper management of the boiler and engines. 
Here it is shown by the evidence that the explo
sion was caused by the negligence of those w o 
had charge of the boiler, and if explosion is » 
peril insured against the underwriters are clearly 
liable for it, though caused by negligence :

Dixon v. Sadler, 4 M. & W. 405 ; 8 M . & W. roJo
in addition to the authorities above mentioned, 

the following were referred to in the course ot t he
•gument :

Boehm v. Combe, 2 M . & S. 172 ;
Carruthers v. Sydebotham, 4 M . &  S. 77 ;
Busk v. The Royal Exchange Assurance Company, 

2 B. &  A. 73 ;
Phillips  v. Barber, 5 B. & A . 1 6 1 ;__  ,Q

O B •
Thompson v. Hopper, 6 E. & B. 172; 25 L. J. AO,

Q.B. ; E. B. & E. 1038 ; 27 L. J. 441, Q.B. ;
Patterson v. Harris, 5 L. T. Hep. N.S. 53 ; 1. B. & 

336 ; 1 Mar. Law Cas. O.S. 124 ;
Taylor v. Dunbar, L. Hep. 4 C. P. 206 ;
Davidson v, Burnand, 19 L. T. Hep. i 'o 'n a ’  

L. Hep. 4 C. P. 117 ; 3 Mar. Law Cas. O.S. 207 ;
Good v. London Steamship Oivners Mutual rru  

tecting Association, L. Hep 6 O. P. 563 ;
Great Western Railway Comany v. Blower, 27 Ij- 

Hep. N.S. 883; L. Hep. 7 C. P. 655 ;
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Jackson V. Union M a r in e  Insurance
L. T. Rep. N. S. 789 , L. Rep. 8 C. P -572, L. WP'
10 C. P. 125 ; 2 Asp Mar. l  aw Cas 43a gg L T 

Anderson v. Monce, 31 L. l^xi-ep. ’ T T>eT)
Rep. N. S. 355; 35 L. T. Rep. N. S. 5M>
10 C. P. 58, 609 ; and 1 App. Cas. 713 (judg n l o 
the Court of Common Pleas delivered B| j  ’ 
J., 31 L. T. Rep. N. S. at pages 610, 011, L_
10 C. P., at pages 66 and 68); 2 Asp. Ma .
Cas. 424 ; 3 Asp. Mar. Law Cas. 31, 2JU ,

Dudgeon v. Pembroke, 31 L. T. Rep. ■ 1 'ggg . 
34 L. T. Rep. N. S. 36 ; 36 L. T. Bep. N S. 382 
L. Rep. 9 Q. B. 581; 1 Q. B. D ir 96; and2 App. C 
284 ; 2 Asp. Mar. Law Cas. 323 ; 8 Id. 101 3 $ ® ,^  

Merchants’ Trading Company y. ITwwersal 
Insurance Company, 2 Asp. Mar. Gas. >trance 

Pickup v. Thames and Mersey Marine 
Company, 39 L. T. Rep. N. S. 341; L. Rep. 3 Q. B- 
D ir. 594 ; 4 Asp. Mar. Cas. 43 ;

Arnonld on Marine Insurance, 5th edit., pp.
776;

Emerigon, c. 12, sects. 1, 2.
[C o c k b u b n , C.J.—A t the time when Emerigon 
wrote, the distinction between time policies 
voyage policies was unknown.]

Arbuthnot was heard in reply.
Cur. adv. vu lt.

. Nov. 15.—Lord S e l b o r n e , L.C .-The  question 
in this case is, whether a loss by the explosion 
boiler was or was not covered by a time P°“ ° L  
the steamship Investigator, dated the otn y 
1878. The insurance was for twelve months 
that date, “ in port and at sea, at all times,  ̂an 
all services, situations, and circumstances, 
risks to which the appellants were made liable were 
described in the ordinary form “ of the seas, men 
of-war, fire, enemies, &c.,” and of all other Pen ‘ ’ 
losses, and misfortunes that have or shail come 
the hurt, detriment, and damage of the aforesai 
subject-matter of this insurance, or any pa 
thereof.” The ship, when about to leave the port 
of St. Thomas on the 8th Jan. 1879, was reduced to 
a wreck (though not submerged or filled with water; 
by a sudden explosion of her boiler in ordinary 
weather. The underwriters disputed their liability 
On two grounds : first, that such an explosion was 
not a peril insured against, within the true mean 
'hg of the policy; and, secondly, that (assuming l 
to be so) this particular explosion happened because 
the boiler was worn out, and that they were no 
'¡able for any loss due to that cause. But tnese
grounds of defence were overruled at the trial (witCl
out a jury) before Baggallay, L.J., and judgment was 
given for the plaintiffs, the assured. The present 
appeal is from that judgment. . . T

Assuming (as for the purpose of this decision 
think it right to assume) that such an explosion 
n°fc, properly speaking, “ a peril of the seas, an 
khat it cannot be brought within any of the 
Particular perils enumerated in the policy, the mil\ 
question is, whether it is within the general words 
with which the specification of the risks insure 
against concludes, “ and all other perils, ,
and misfortunes,” &c. f

The principles of construction applicable- to 
those general words, in policies of this desci ip 
t'on, was explained by Lord Ellenboroug 
ln the case of Cullen v. B utle r M-. ’ ’
46I), cited during the argument. As they 
must,” he said, “ be considered as introduced into 
the policy in furtherance of the objects ° ‘ 
msurance, and may have the effect of exten i 0 
a reasonable indemnity to many cases no is 
tinctly covered by the special words, they are

in-led to be considered as material and operative entitled to be c°ns^e the due eiiect assigned to
In the construction of th is ins trum en t; and 

which w ill be done by a llow ing them to compre- 
w id  and cover other cases o f marine damage o f
t-ho like  k in d  w ith  those which are specially the Bke innu • d b s im ilar causes.
enumerated, and o^casi i  observation

3 *  t S  ,e“ l that p h » , . .
0f n?  lefa s im ilar have been introduced in to  
more or less sim ot policies to  prevent
various co t  to the extent and applica-
d° Ub ? what the w r ite r  described as “  the general 

T  ?haT assurers answer fo r a ll loss and damages ru le tha t ass“ ve‘ „  Ifc ig unnecessary to
that happen on the Sea^ ^  desoription 0f “ the
consider whethe ^  beCBUse the canon
general ru le i  L o rd  E llenborough

a  » . « « —
a ™

Sf'*r/E ri.TfA.” o.tutaSa c.»ja 4 ““ v. tp rtf
neither b y b“  of cables employed by work- 
on her tim oers o ber bertib m  a d ry

d o c k / in  wU ch Bhe had been placed for necessary

repairs. . proper to hold tha t
1 th in k  i t  is a tJ eeamship AheV cover damage 

in  the °A,g mcploskm of the bo iler in  which
occasioned by the P t o her navigation is
the m otive PA. b winchi are to a Bailing vessel 
generated, ^  ^ " " d  i t  is as reasonable tha t
steam is to a steam > tbe r isi jS incident to  
marine insurers sho |d  whether from
anaV1Sofn?esslre  in  the boiler, or from  defects 
excess of pressure i  neglect or mismanage-
o f  safety valves or from  ^  o lherw ise
ment m aking tha h should bear losseswonldnot be so as th a t ^  Qf w inds d

occasioned by ,®*ce ement f a shlp sails, 

S j . f f i b ‘ f p ^ O o . r . 0 .  Ohio .owbiob
tha t learned judge re • material facts

Upon the s®®°ndit^er  tLoughthe access of bilge-
appeartobe,that,e it t h ^  aooumui ation of
water without, Scertain parts of the lower
« scale ” become worn in an unusual
plate of the boiler degree of thinness ; thatbanner, and to an extreme decree ^  ^  ^  t0
th is was the cause preSsure not otherwise
resist a degree of and that this unusualextraordinary or improper, » d t  ^  ^  pre. 
wearing away of P J(_ P  oertain that, when
vented by proper defeoti ve condition
the policy was whaU>ver degree it may have then 
of the boiler (in w assured. The defect
existed) waaunk after the date of the
was not until sev b boiier from doing
pohey -  being progressive, it
its usual ,A° „ ’he eXploaion These facts cannot, 
eventually le ,xm0UPnt to more than what was
m my ]?d| ?  the House of Lords in Dudgeon v. assumed by the Liô  Ca^ 284), viz., that
Pembroke\(u. ^ s0Paw ortbJ  and tha t such unsea- 
the sb l-DJ 3  Unknown at the date of the policy to 
i C  assured) was the causa sine qua non of the 
loss. That was a case on a tim e policy like  t  e
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present; and the House decided that the assured 
on these assumptions were entitled to recover. 
That decision binds us.

So far as negligence on the part of those 
who ought to have examined and attended to 
the state of the boiler may be an element in 
the present case, the same authority, as well 
as Dixon  v. Sadler (5 M. & W. 405; 8 M. & W. 
895), shows that it is immaterial. The appeal 
must be dismissed with costs. The Lord Chief 
Justice of England agrees with this conclusion; 
and, though he is not responsible for my words, I  
understand him also to agree in the substance of 
the reasons which I  have given.

B r e t t , L.J.—This case has been argued with 
remarkable force on both sides. I t  is a case in 
which I  have found considerable difficulty but, 
in the result I  have come to the sameconclusion as 
the Lord Chancellor and the Lord Chief Justice. 
The first question is, whether, assuming an 
explosion of steam to be so far the proximate cause 
of the damage as to be within the rule applicable 
to marine insurance, this is a loss whioh is 
insured against in an ordinary policy in the form 
of the present. Tne question so stated is a 
question of the mere construction of an English 
policy. I t  has been said on behalf of the 
defendants that no perils are insured against 
except such as are external to the ship. I t  is 
said on the other side that all fortuitous 
circumstances are insured against, including 
negligence on the part of the captain or crew of 
the vessel. To my mind the latter contention is 
too wide, and the former is too narrow. A  policy 
of marine insurance is to be construed like any 
other mercantile instrument. When there are 
particular terms and a general phrase following 
them, the general phrase must be construed with 
reference to the particular words, and not as 
if  it stood alone. On the other hand, the 
argument, which seeks to restrict the words of the 
policy as desired by the defendants, is founded on 
a fallacious interpretation of the words “ perils of 
the sea.” I t  is true that some judges have used 
the words “ external force,” but, with deference, 
the word “ external ” seems to me to be sur
plusage, for it is difficult to see how damage 
caused by wind, sea, lightning, or anything 
similar, could be internal. The term “ perils of 
the sea,” as has been settled by decision, includes 
only sea da mage or violence of the elements, and 
does not apply to all accidents happening at sea 
from whatever cause they may arise. Therefore, 
so far as the argument here was made to rely upon 
the first term of the perils insured against, it 
seems to me that we are not at liberty to say that 
this peril was within that term.

But that is not the only term in the policy, 
and new terms have been introduced from time 
to time. The last general phrase which is 
used here has been in all policies of marine 
insurance from the beginning, but many of the 
particular words which precede it have been 
introduced from time to time, and the effect 
of the introduction of new particular words 
into a policy is to alter the general words, and 
make them include something which they did 
not include before; that is, perils not the same as 
those included in the new words introduced, but 
of a like kind with them ; so by adding to the par
ticular words you introduce a new term into the

policy, and also make it include perils like those 
described by the new term introduced. As to 
the possibility of holding that under the general 
terms may be included all losses which may 
happen during a voyage by fortuitous acci
dents, the contrary is decided by authority, 
for in Cullen v. B u tle r (5 M. & S. 461) 
Lord Ellenborough, one of the greatest masters 
of this branch of the law said that in an English 
policy the general words comprehend and cover 
other cases of marine damage of the like kind 
with those which are specially enumerated, and 
occasioned by similar causes. 1 can imagine many 
cases which would come within the definition of 
losses by fortuitous accident, and yet would not 
be within the general phrase in the policy. For in
stance, take the case of a policy on casks of spirits; 
by negligence or accident a cask is stayed and the 
spirits contained in it lost: that clearly would not 
be within the policy. Or take the caso of a vessel 
which sails on a voyage with a perishable cargo; 
the captain and crew are attacked by some 
epidemic sickness, and are unable for a consider
able time to work the ship properly, which causes 
so long a delay on the voyage that the cargo is 
spoiled : I t  seems to me that there is nothing in 
an English policy to cover such a loss. I t  follows 
that I  am unable to agree in the larger definition 
to which I  have referred. The Lord Chief Justice 
suggested during the argument that the words 
might cover that without exposure to risk of 
which navigation could not take place; but on 
consideration I  cannot agree with the suggested 
definition. Lord Ellenborough and LordTenterden 
have limited the general words to other perils, 
not of the same kind, but of a like k ind ; 
I  think, therefore, that the passage from Emeri- 
gon, which has been cited, was in all probability 
correct as to many foreign policies, and was correct 
as to the general view of underwriters and 
merchants at the time when it was written, but it 
does not apply to an ordinary English policy. I t  
is valuable as showing that, subject to the limita
tion which I  have mentioned, the general words 
ought to receive a large construction. I f  the 
clause enumerating the particular perils insured 
against in this policy contained only the words 
“ perils of the sea,” I  should think that this 
would not be a peril of a like kind with those 
specially enumerated. Unless the special clause 
had contained the word “ fire,” I  think this would 
not be a peril of a like kind. I  have had some 
difficulty in bringing my mind to see that it is a 
peril of a like kind to those enumerated, so as to 
bring it within the general phrase, but on con
sideration I  think it is similar to the perils 
specified in this way : an explosion often ends 
in fire, and fire often causes an explosion which 
blows up the deck. In  this way I  think there is 
sufficient likeness to enable us to say that an 
explosion, although it is only an explosion of steam, 
is within the general terms of the policy. There
fore, on the construction of the policy, I  think that 
a loss caused by explosion of steam is a loss caused 
by a peril insured against.

The next point is this : Assuming that loss by 
explosion of steam is insured against, it is said 
that this loss is not covered for other reasons. 
I t  is said that it  was caused by the infirmity 
of the boiler, and therefore by the infirmity 
of the subject-matter insured. I t  is necessary 
to consider therefore what the actual loss is.
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The plaintiffs have not claimed for the loss 
of the boiler itself, and, as I  think, rightly ; for 
if there had been no explosion they could not 
have recovered for the boiler, which was worn 
out, and if they could recover for the boiler at all, 
they could only recover the difference between 
the value of the boiler just before the explosion 
and its value after the explosion, which would be 
nothing, for the boiler at the moment before the 
explosion was worth nothing at all. What they 
are seeking to recover for is the damage to the 
ship. Now the infirmity of the boiler by itself 
did not cause this damage, nor did the steam by 
itself, and therefore the loss is not merely a loss 
caused by the infirmity of the boiler, and it is not 
caused by the introduction of the steam, but by 
the explosion, which was the proximate cause. 
Therefore, if the explosion is a peril insured against, 
the loss is a loss for which the plaintiffs are 
entitled to recover.

Then it is alleged on behalf of the defend
ants that the explosion was caused by the 
infirmity of the boiler, which infirmity was 
caused by the negligence of the crew; that is, that 
the cause of the explosion was the unseaworthi
ness of the boiler. That argument means that, if 
the causa próxim a  of the loss is caused by negli
gence or unseaworthiness, that is a defence to an 
action on the policy. As far as negligence is 
concerned, this contention has often been overruled.

The other point occurred to Lord Blackburn at 
the trial of the action of Dudgeon v. Pembroke, and 
he left certain questions to the jury in order to 
raise it. I t  is true the jury did not answer these 
questions, but the case was argued throughout 
as if they had answered them. That case is, to my 
mind a clear decision, that if the proximate cause 
of the loss would not have occurred but for 
unseaworthiness, this is no defence. Another 
argument is, that the loss was the result of mere 
wear and tear; but the damage was done to the 
whole of the ship, and even if the boiler had 
been brought into the state in which it was by 
mere wear and tear, I  should think the case 
would bo within Dudgeon v. Pembroke (ubi 
sup.), but it is not necessary to decide this, 
because to my mind it seems clear beyond all 
doubt upon the evidence that the damage to this 
boiler was not mere wear and tear. I t  was urged 
that it was so because the boiler was of a certain 
age; but Burely no such rule íb  applicable. The 
question of a certain age must depend upon the 
thickness of the particular boiler, upon the nature 
of the material of which the boiler is made, and 
upon the amount of work done by the boiler 
within the given time. Here it seems to me that 
the evidence shows that, if it had not been for 
either negligence or inadvertent want of examina
tion, and want of cleaning the boiler from time to 
time, the boiler would not have been in the con
dition in which it was at the time of the explosion. 
The infirmity of the boiler was not the result of 
mere wear and tear, but was hastened either by 
negligence, or by inadvertent and accidental 
omission to inspect the boiler; therefore that point 
does not arise on the facts. For these reasons I  
agree that the judgment ought to be affirmed.

Judgment affirmed.

Solicitors for plaintiff, Waltons, Bubb, and W al
to n : for defendants, Freshfields and W illiam s.

June 12, 14,15,17, 18, and Nov. 19,1880. 
(Before B r a m w e l l , B a g g a l l a y , and B r e t t , L.JJ.) 
G l y n , M il l s , C u r r ie , a n d  C o v . B ast a n d  W est 

I n d ia  D ock. C o m p a n y .
APPEAL PROM THE QUEEN’S BENCH DIVISION.

B ills  o f lading— Sets o f three—Bights o f indorsee — 
E n try  under second b i l l— L ia b ili ty  o f ware
house men.

The consignees and owners o f a cargo to arrive  in  
London indorsed and delivered the f irs t  o f three 
bills o f lading to the p la in tiffs  as a collateral 
security fo r  money advanced. These b ills  o j 
lading had been signed by the master o f the ship 
in  the usual set, marked respectively " F ir s t , ”  
“ Second,”  and “ T h ird ,”  and they represented 
the goods as deliverable to the said consignees or 
the ir assigns, tha t fre ig h t was made payable in  
London, and that the master had affirmed to 
three b ills o f lading, “ the one o f which b ills  
being accomplished, the rest to stand void.”  
When the ship arrived the consignees made entry 
o f this cargo, and i t  was placed in  defendants’ 
warehouses. The master on the same day 
lodged w ith  the defendants a copy o f the m an i
fest o f the cargo, w ith  an authority to defendants 
to deliver the goods to the holders o f the b il l o f 
lad ing ; and, on the fo llow ing  day, notice to de
ta in  the cargo u n t il the fre ig h t should be pa id . 
Upon receipt fro m  the consignees o f the second 
o f the bills o f lading, the defend in ts entered the 
consignees in  the ir books as enterers, importers, 
and proprietors o f the goods, and after removal 
o f the stop fo r  fre igh t, delivered the goods to per
sons other than the p la in tiffs, on delivery orders 
signed by the consignees, the p la in tiffs  having no 
knowledge o f any dealings with, the cargo.

Field, by B ram well and Baggallay, L .JJ. {Brett, 
L.J. dissenting), that the defendants were not 
liable to the p la in tiffs  in  an action to recover the 
value o f the goods.

Judgment o f F ie ld , J. reversed.
This action was brought by the plaintiffs, as in 
dorsees and holders of a b ill of lading, to recover 
the value of certain goods which had been de
posited w ith the defendants, and which the 
defendants had delivered to other persons.

The facts are fully stated in the j udgments.
The trial took place at Guildhall, in December 

1879, before Field, J., without a jury, when 
judgment was reserved.

On 23rd Jan. 1880,Field, J. delivereda judgment 
in favour of the plaintiffs, which is reported 42 L. 
T. Eep. N. S. 90; 4 Asp. Mar. Law Cas. 220.

The defendants appealed.
June 12, 14, 15, 17 and 18.—The appeal 

was argued by W atkin W illiam s, Q.C. and 
P o lla rd  for the defendants, and by the Solicitor- 
General (Sir F. Herschell, Q.C.) and J. G. Mathew  
( Bompas, Q.C. being with them) for the plaintiffs.

The arguments are sufficiently referred to in the 
judgments.

The following authorities were referred to :
The Tigress, 32 L. J. 97, P. M. & A. ; 1 Mar. Law 

Cas. 0. S. 323;
Fearon v. Bowers, 1 H. Bl. 364;
Caldwell v. Ball, 1 T. It. 205 ;
Meyerttein v. Barber, 16 L. T. Rep. N. S. 569 ; 22 L. 

T. Rsp. N. S. 808; L. Rep. 2 C. P. 33 and 661, and 
4 H. o f L. 317; 2 Mar. Law  Cas. O. S. 420,518;

Sheridan v. New Quay Company, 4 C. B. N. S. 618 ; 
28 L. J. 53, C. P .;
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Burroughes y. Bayne, 5 H. & N. 296 ; 29 L. J. 185, 
Ex. ;

Babcock v. Lawson, 42 L. T. Rep, N. S. 289 ; L. Rep.
5 Q. B. Div. 284;

Reeves v. Capper, 5 Bing. N. C. 136;
Hollins Y. Bowler, 33 L. T. Rep. N. S. 73 ; 1. Rep.

7 H. of L. 757 ; and the judgments delivered in  the 
Exchequer Chamber in  the same case, 27 L. T. - 
Rep. N. S. 168 ; L. Rep. 7 Q. B. 616;

Lancashire Waggon Company v. Fitzhuqh, 6 H. &ST. 
502 ; 30 L. J. 231, Ex.

W atk in  W illiam s, Q.O. replied.
Our. adv. vu lt.

Nov. 19.—The court being divided in opinion, 
the following judgments were delivered

B rett, L. J.—This ease seems to me to be one 
of unusual difficulty. The solution of it depends 
so entirely upon a minute examination of the 
business aDd legal effect of each step in the trans
actions described in it between the various parties, 
that it seems to me to be necessary to state those 
successive steps with considerable particularity. 
The sugar which is the subject-matter of the liti
gation, was shipped in Jamaica by one Elliot, and 
consigned to Messrs. Cottam, Morton, and Co., 
mercbantsin London,as owners. Thecaptain signed 
three copies of a bill of lading in ordinary form, 
dated the 16th April 1878, in favour of Cottam, 
Morton, and Co., or their assigns, deliverable on 
payment of freight. On the 15th May 1878, whilst 
the ship was at sea, Cottam, Morton, and Co. 
obtained an advance from the plaintiffs, who are 
bankers in London, and in respect of such 
advance, indorsed one copy of the set of the bills 
of lading, and handed it to the plaintiffs, with a 
letter of charge, in the following form : “ 15 May 
1878.—We beg to apply for an advance of 13,0001., 
to be repaid on or before the 15th July 1878, on 
bills of lading in schedule over leaf, to be lodged 
with you as collateral security. We may, with 
your consent, substitute other bills of lading for 
all or any of the bills of lading now lodged by us. 
We further agree that the total of our indebtedness 
to you in respect of this advance and any other 
advances from you to us on bills of lading, or 
any other account, shall be regarded as collaterally 
secured by all bills of lading lodged by us with 
you, and in your possession from time to time. 
In  the event of default being made in payment of 
this or any other advance from you to us at due 
date or in other case of need, you are at liberty 
to realise all the produce represented by the bills 
of lading in your possession.” The ship arrived 
on the 27th May, and went into the East and West 
India Docks, belonging to the defendants, the 
Dock Company. Cottam, Morton, and Co. entered 
the goods at the Custom-house, and afterwards 
perfected such entry. On the 28th May, the 
captain, with the knowledge, and at the request 
of Cottam, Morton, and Co., landed the sugar, 
and deposited it with the defendants—the freight 
not being paid. The captain landed at thessapie 
time the whole of his cargo, chartered partly for 
other people. At the time of so doing, the captain 
lodged with the defendant a copy of his manifest, 
the copy being made by entries on a form of 
manifest distributed by the defendants. The 
names of Cottam, Morton, and Co., and others 
were entered in the manifest as “ consignees” of 
the goods severally consigned to them. A t the 
bottom of the defendants’ lorms of manifest there 
was a printed statement, as follows : “ I  declare 
the above to be a true copy of the manifest of the

cargo of the above ship, and hereby authorise the 
East and West India Dock Company to deliver 
the same to the consignees, as above, or to the 
holders of the bills of lading.” In  the present case, 
the words “ to the consignees, as above,” were 
struck out, and the captain signed the order as an 
authority in terms to deliver the same ‘‘ to the 
holders of the bills of lading.” On the back of 
the form of manifest was a memorandum for 
the guidance of captains and owners of all vessels 
entering the EaBt and West India Docks to dis
charge their cargoes, in respect to making their 
reports and completing their manifests. “ The 
report of the ship and of the cargo must be made 
at the Custom-house within twenty-four hours 
after her arrival; and two true copies of the 
manifest of the cargo must be delivered into the 
general office of the East and West India Dock 
Company at the dock-house, &c. No ships can 
receive their rotation, or be allowed to break 
bulk, until their cargoes are duly entered, and such 
cargoes will be landed in due succession, according 
to the strict order in which the manifests are 
delivered at the general office. Care must be 
taken that the names or firm of the consignees 
agree with the bills of lading.” “ Notice to detain 
the cargo for freight, and for subsequently remov
ing the stop, should be given in the printed forms, 
which may be obtained at the general office.” “ By 
the Act of 25 & 26 Yict. c. 63, s. 68, &c., goods 
landed in the docks and lodged in the custody of 
the company are subject to the same claim for 
freight as such goods were subject to and liable to 
while the same were on board the vessel, and 
upon due notice in that behalf being given, will 
be detained accordingly.” “ No goods can be 
stopped for freight after the documents for 
delivery have been issued.” Upon the landing of 
goods in their docks and delivery of them into 
their custody, the defendants were in the habit of 
having a copy of the bill of lading of the goods 
entered on a form of bill of lading of their own. 
On the back of this form was a memorandum: 
“ When the consignee in the manifest is not the 
holder of the bill of lading, or the goods are 
reported as consigned to order, the bill of lading 
must be produced, and a duplicate or true copy 
thereof deposited, except for East India produce; 
in such cases the originals only can be accepted.” 
“ Particular attention is necessary in the regu
larity of the indorsements, as the company’s 
officers cannot pass any bill of lading on which 
the authority of the shipper to the holder is not 
deduced by a complete and accurate chain of in
dorsements.” “ In  all cases of informality in bills 
of lading, from want of indorsement, &c., or of 
them being lost, application must be made to the 
court by letter, stating the circumstances and 
inclosing any documents which will show the title 
to the goods. In  every such case the applicant 
must engage to indemnify the company by bond 
or otherwise, as the court may direct.” On the 
29th May, thecaptain lodged with the defendants 
a stop order for the freight, pursuant to 25 & 26 
Yict. c. 63, s. 68: I  hereby give you notice to 
detain, &c., the goods, except samples, &c., until 
the freight, &c., shall be paid, &o.” In  the 
present case, Cottam, Morton, and Co., instead of 
filling up at the time of the landing of the goods, 
as above described, a bill of lading form of the 
defendants, so as to make it a copy of the bill of 
lading of the sugar, brought, on the 31st May,
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and handed to the defendants one of the copies of 
the bill of lading of the sugar. Whereupon the 
defendants made an entry in a column of their 
books of the name Cottam, Morton, and Co., 
under the heading “ Proprietor by bill of lading or 
transfer order.” The copy of the bill of lading thus 
handed to the defendants was not indorsed. On 
the 7th June, on payment of the freight by Cottam 
Morton, and Co., the stop for freight was taken off 
by authority oE the captain’s agents. On the 
3rd July, Cottam, Morton, and Co. gave a delivery 
order of the sugar to Williams and Co., which 
order was, on presentation to the defendants, 
accepted by them, and on it they afterwards 
delivered the sugar to Williams - and Co., 
Cottam, Morton, and Co. filed their petition 
for liquidation on the 15th August. The plaintiffs 
demanded the sugar of the defendants, producing 
to them the indorsed bill of lading, but could not 
obtain delivery, the sugar having been already de
livered to Williams and Co.

The first step to be considered is the ad
vance by the plaintiffs to Cottam, Morton, 
and Co., the indorsement in respect of it of 
the bill of lading by Cottam, Morton, and Co., 
and the signing by them, and acceptance by 
the plaintiffs, of the accompanying letter of 
charge. The business effect was according to 
the manifest intention of the parties, as it appears 
to me, to give to the bank, until the advance 
should be repaid, the security of the goods, but in 
such a manner as that the borrowers of the 
advance might in the meantime deal with 
the goods to a certain extent as owners of them. 
They were to have the power of making contracts 
as to their ultimate disposal; they might, on the 
arrival of the ship, so far as the plaintiffs were 
concerned, select the wharf or dock in which the 
goods were to be deposited until the freight should 
be paid; they might perfect the entry at the Cus
tom-house ; they might do everything with regard 
to the goods which an unshackled owner might do 
except take them into their own possession, or de
liver them actually into the possession of any other 
persons than the plaintiffs, to be held by such per
sons otherwise than subject to the plaintiff's right 
of actual possession, immediately the freight 
should be paid. As between the plaintiffs and 
Cottam, Morton, and Co., the freight was not to be 
paid by the latter until they had redeemed the bill 
of lading from the plaintiffs. I  think this is so, 
because, if the other copies of the bill of lading had 
been destroyed, as they ought to have been, the 
dock company would not have, as a matter of 
fact, delivered to Cottam, Morton, and Co. without 
the production of a copy of the bill of lading, which 
must then have been the redeemed one reindorsed 
by the bank. Cottam, Morton, and Co. would not 
in regular course have deposited any copy of the 
bill of lading with the dock company : they would 
have made a copy of the bill of lading on a form 
of the defendants. The power left to Cottam, 
Morton, and Co. was, according to the intention of 
the parties, not a power to act as agents for the 
plaintiffs, but a power to act on their own behalf 
■n respect of the conditional equitable interest in 
fbo goods still left by the agreement in them. 
I ’be legal effect of the transaction, in my opinion, 

that by the indorsement of the bill of lading 
the legal property in the sugar was transferred to 
fhe plaintiffs, and as between them and Cottam, 
Morton, and Co. a legal right to the immediate

actual possession of the sugar by the plaintiffs on 
the arrival of the ship ; but by the letter of charge 
there was left to Cottam, Morton, and Co. an 
equitable right to resume the legal and absolute 
ownership of the sugar on repayment of the ad
vance, and an equitable right that the plaintiffs 
should not for a specified time exercise any right of 
ownership over the sugar; butthat Cottam, MortOD, 
and Co. might exercise any such rights which 
would not be inconsistent with the validity of the 
plaintiff’s security.

The relation between two such parties was 
likened by Willes, J., in Meyerstein v. Barber 
(ubi snp.), to that between a pledgor and pledgee 
of goods where the goods under pledge are 
left in or given into the actual custody of the 
pledgor to be used by him, but are held to be 
nevertheless in the constructive possession for the 
purpose of the validity of the pledge of the 
pledgee, inasmuch as without such possession 
there could be no valid pledge, which was never
theless intended to be valid. I  think, however, 
that he was speaking of the likeness of the busi
ness views in the two cases, and not of the legal 
view.

To say that an indorsement of a bill of 
lading for an advance is only a pledge, seems to 
me to be inconsistent with what has always been 
considered to be the result of Lickbarrow  v. 
Mason (ubi sup.), namely, that such an indorse
ment passes the legal property.

I t  is suggested that the endorsement of a 
bill of lading when accompanied by sucb a 
letter of charge has not the same fulness of 
effect in passing the property as if there were 
no such letter of charge. But, upon con
sideration, I  am of opinion, that an indorse
ment of a bill of lading for an advance does 
by the mercantile law of England pass abso
lutely the legal property in the goods to the 
indorsee, and a consequent right in law of imme
diate actual possession against all the world 
except someone who may have an independent 
superior legal right of temporary possession. The 
right of the borrower of an advance on an indorse
ment of a bill of lading is, in my opinion, an 
equity which exists only between him and the 
lender. I  think the indorsement of a bill of 
lading for an advance has by the law merchant 
the same effect as a bill of sale has by the common 
law to pass the legal property in goods, and in 
either case an equity may be reserved which was 
still an equity though recognised by the common 
law courts. The plaintiffs, therefore, on the in
dorsement of the bill of lading to them, had, as 
against Cottam, Morton, and Oo., and all the 
world, the legal property in the sugar, and as 
against Cottam, Mortou, and Co., and all the 
world, except the shipowner, a legal right at com
mon law to immediate aotuai possession of the 
sugar on the arrival of the ship. The shipowner, 
until the freight should be paid, had a superior 
legal right to temporary possession; but, on pay
ment of the freight, the legal right to immediate 
possession would be in the plaintiffs, and in them 
alone. Cottam, Morton, and Co., as between 
themselves and the plaintiffs, had an equitable 
right to deal with the sugar as if they were still 
the owners of it, in any way not inconsistent with 
the safety of it, as a security to the plaintiffs; 
but any taking or giving of possession by them, 
otherwise than as subordinate and subject to the
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plaintiffs’ power to take immediate actual posses
sion, would be inconsistent with such safety. The 
equity existed solely as between the plaintiffs and 
Cottam, Morton, and Co. There was nothing to 
raise an equity between the plaintiffs and anyone 
else. As regards all other people, the sugar was 
absolutely and unconditionally, in law and in 
equity, the sugar of the plaintiffs, to which, on 
payment of the freight, unless some other inde
pendent right should have accrued, they would 
have a right of immediate actual possession. 
No dealing between Cottam, Morton, and Co. 
and other persons, unauthorised by the 
plaintiffs or by the law, could affect the plain
tiff’s rights of property and possession.

By the indorsement of the bill of lading, the 
plaintiffs, as it seems to me, acquired also another 
legal statutable right, and incurred a corresponding 
legal statutable liability. By the Bill of Lading 
Act (18 & 19 Viet. c. I l l ) ,  ss. 1 and 2, “ Every in
dorsee of a bill of lading, to whom the property 
in the goods therein mentioned shall pass upon or 
by reason of such indorsement, shall have trans
ferred to and vested in him all rights of suit, and 
be subject to the same liabilities in respect of such 
goods, as if the contract contained in the bill of 
lading had been made with himself. Nothing 
herein contained shall prejudice or affect any 
right to claim freight against the original shipper 
or owner, &c., &o.” I t  was suggested for con
sideration that this statute might only apply 
where the indorsement and the attendant circum
stances passed a complete clean transfer, untram
meled by any limitation either at law or in equity. 
But this cannot be without adding words to the 
enactment for which there appears no necessity. 
I f  in the case supposed it is assumed that the 
legal property in the goods has passed upon or by 
reason of the indorsement, the words of the 
statute, construed in their ordinary sense, are 
satisfied, and then the enactment in its ordinary 
Bense must take effect. I f  it be true to say that 
the property does not pass, that there is no more 
than a pledge whereiu the property does not pass, 
then I  think the Bill of Lading Act does not 
apply. But as I  have said, I  am of opinion that 
the property does pass. As the statute is in my 
opinion applicable, the rights of suit under the 
contract against the shipowner, that is, the right 
to performance of the contract by the shipowner 
are transferred to the indorsee. I f  it were not 
for the subsequent part of the enactment the 
meaning of the word “ transferred” would be 
that all rights and liabilities under the contract 
would arise and exist between the shipowner and 
the indorsee, and would cease between the ship
owner and the original shipper and owner. All 
such rights and liabilities are so “ transferred,” 
that is to say, so arise and so cease, except such as 
are reserved by the proviso in sect. 2. No 
right is reserved to the original owner or 
shipper except the right to Btop in  transitu . 
Therefore, by virtue of the statute, the original 
owner or shipper has lost all accruing claims and 
rights to performance under the contract against 
the shipowner, and all such claims and rights are 
transferred to the indorsee. By the indorsement, 
therefore, Cottam, Morton, and Co. lost all rights 
to insist on any performance by the shipowner of 
the bill of lading contract, and such rights as 
against the shipowner were transferred to the 
plaintiffs, accompanied by liabilities.

As between the plaintiffs and the shipowner, the 
latter retained his lien upon their goeds for his 
freight, but was bound to them, on payment of 
his freight, to fulfil the bill of lading obligations 
as to the delivery of the goods, i.e., as it  seems 
to me, unless something intervened to relieve 
them, to deliver to the plaintiffs or their assigns.

The next step in the transaction which was 
discussed was the entry at the Custom-house. 
That was conducted by Cottam, Morton and Co. 
They might properly do so, as far as the Customs 
statutes were concerned, as original consignees or 
importers, although they had subsequently to the 
shipment indorsed the bill of lading. Such being 
the law, no one could properly be misled from the 
fact of their so doing into a belief that they had 
not indorsed the bill of lading for an advance. I t  
follows that the fact of their conducting the 
Customs entry had no legal effect on the plaintiffs’ 
rights, if any, against either the shipowner or the 
defendants.

The next step therefore to be examined is 
the deposit of the sugar for custody with the 
defendants, accompanied by a stop order for 
freight given by the captain. Assuming even that 
the deposit with the defendants was a deposit in 
fact accepted by them at the request of Cottam, 
Morton, and Co., and not by the sole order of the 
captain, the question is, what was the legal effect 
of the whole of that step of the transaction. I f  the 
delivery by the captain to the defendants was 
equivalent to a delivery to Cottam, Morton, and 
Co., the captain thereby lost his lien for freight. 
Yet if the delivery to the defendants was a 
delivery to them as agents of Cottam, Morton, and 
Co., it  was equivalent to a delivery to Cottam, 
Morton, and Co. I f  the defendants accepted the 
goods simply as agents for Cottam, Morton, and 
Co., they could only have a right of action for rent 
against Cottam, Morton and Co., and could 
have no right to hold tho plaintiff’s property as by 
virtue of a lien for rent available against the 
plaintiffs. I t  is obvious, as it seems to me, from 
these considerations, as also even more clearly 
from the references in terms to the Merchant 
Shipping Amendment Act, which are contained 
in all the documents as to the reception of the 
sugar by the defendants, and the stop for freight 
by the captain, that all the three parties, the mer
chants, the captain, and the dock company, were 
dealing with the sugar not under contracts ex
pressed, or to be implied, but solely under and 
subject to the enactments contained in the statute 
(the Merchant Shipping Act Amendment Act 
1862, 25 &26 Viet. c.63, ss. 66 to 67). I t  follows 
that the legal rights and liabilities of each were 
those enacted by the statute, and depend as to 
their effect upon the true legal construction of 
the statute. The statute does not deal with the 
case of a delivery of goods to a person ready to 
take delivery after paying freight. I t  deals with 
the case of no such person being ready to take 
delivery. I f  the goods are landed and deposited 
under the statute they are assumed by it to be so 
landed and deposited by the captain. “ Where, 
says sect. 67, “ the owner of any goods imported 
in any ship ” (“ owner ” beiug said by the inter
pretation clause to include every person who is 
for the time being entitled, either as owner or 
agent for the owner, to the possession of the 
goods), where the owner “ fails to make entry 

* thereof or having made entry thereof to land the
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same, or take delivery thereof, <fco.” . . . "  the 
shipowner may make entry of and land or unship 
the said goods at the time, in the manner, and 
subject to ihe conditions following.” A  landing 
under this section is therefore a landing by the 
shipowner. The place in or into which, if he lands, 
he must deposit the goods is then stated. . . . 
The shipowner in landing goods by virtue of this 
enactment shall place them in or on some wharf or 
warehouse. “ I f  at the time when any goods are 
landed from any ship and placed in the custody of 
any person as a wharf or warehouse owner ”  
(which is a landing under the statute, and there
fore is a landing by the shipowner) “ the ship
owner gives to the wharf or warehouse owner 
notice in writing that the goods are to remain 
subject to a lien for freight; or other charges 
payable to the shipowner, &c. . . . the goods so 
landed shall in the hands of the wharf or ware
house owner continue liable to the same lien, if 
any, for such charges as they were subject to 
before the landing thereof.” And then the sec
tion deals with the obligation or duty of the 
wharfinger. “ And the wharf or warehouse owner, 
receiving such goods ( i . e . ,  receiving under the 
statute), shall retain them until the lien is dis
charged, &c.” (sect. 68). “ I f  the lien is not dis
charged, &o., the wharf or warehouse owner may, 
and if required, &c., shall sell the said goods ” 
(sect. 73). “ In  every case of any such sale
the wharf or warehouse owner Bhall apply 
the moneys received from the sale as follows: 
first, in payment of duties ; secondly, of expenses 
of sale; thirdly, of rents, rates, and charges due 
to the wharf or warehouse owner in respect of 
the said goods; fourthly, of the amount claimed 
as due for freight; and the surplus shall be paid 
to the owner of the goods ” (sect. 75). “ When
ever goods are placed in the custody of a wharf or 
warehouse owner under the authority of this 
Act, the said wharf or warehouse owner shall be 
entitled to rent in respect of the same, and shall 
also have power from time to time, at the expense 
of the owner of the goods, to do all such reason
able acts as in the judgment of the said wharf or 
warehouse owner are necessary for the proper 
custody and preservation of the said goods, and 
shall have a lien on the said goods for the said 
rent and expenses ” (sect. 76). Now the person 
who is assumed to deliver the goods to the 
wharfinger or warehouseman, when they are 
treated as delivered under this statute, is the 
shipowner. I f  there were any contract with the 
wharfinger or warehouseman outside the statute, 
it must then be between him and the shipowner. 
There is no express contract by the shipowner to 
be liable to an action for rent or charges. Can it 
be implied that the captain who intends to sail 
away intends to bind himself or his owners to a 
contract, or that the wharfinger who knows the 
fights given to himself by the statute, and that 
the captain intends to sail away, has a right to 
suppose or does suppose that the captain intends 
to bind himself or his owners to a contract? 
The statute imposes in terms no contract, but 
it gives certain rights by way of remuneration to 
the wharfinger or warehouseman. These rights 
being so given, there seems nothing from which a 
contract giving any other rights can be inferred 
to be given by the statute. There is no contract, 
therefore, with the shipowner. None is given by 
the statute with the original consignee of the

goods, or with the real owner of the goods. There 
is nothing from which any contract giving a right 
to sue for rent or charges can be inferred with 
either of them. There is therefore no such con
tract. There is no contract with any one. The 
remedies of the warehouseman or wharfinger 
are the power of sale and the lien given by the 
statute. Both of these take effect upon the goods, 
that is to say, both are effective only against him 
to whom the goods belong, that is to say, 
against the real owner of the goods at the time 
of the sale. There is no specific statement in the 
statute as to the person for whom the wharfinger 
or warehouseman is to hold the goods at the 
moment the stop for freight is taken off, to  
specific enactment as to the person to whom he is 
to deliver the goods. I f  he sells, the person for 
whom he is to hold the surplus is “ the owner of 
the goods ” (sect. 75). That must be the person 
whose property is sold, i.e., the real owner at the 
time of the sale. I t  follows, as it seems to me, 
that by the only reasonable intendment which can 
be made, and an intendment must be made, the 
wharfinger or warehouseman, by virtue of the 
statute, holds from the time the stop for freight is 
taken off, for, and is then and afterwards bound to 
deliver to, the real owner of the goods. I f  it is 
held that he may deliver to any one else, he may 
have the captain’s lien and his own paid off by the 
owner of the goods, against whose interest such 
lien is alone effective, and may nevertheless deliver 
the goods to the person who is no longer owner.

I f  the wharfinger or warehouseman thus holds, as 
I  think he does, under the statute and according to 
its enactments, he is not in the same position as 
the shipowner was whilst the goods were on board. 
He has different rights and different liabilities. 
He is not the mere agent of the shipowner. There 
is nothing that I  can see in the statute which 
would authorise him to give back the goods to the 
shipowner. There is nothing which would make 
the shipowner liable for any acts of the wharfinger 
or warehouseman. The shipowner has no longer 
charge or power or liabilities with regard to the 
goods. He has only his right of lien for freight. 
The relation of the wharfinger or warehouseman 
to the goods is a statutory relation, with statutory 
rights and liabilities attaching to him, and to him 
alone. The statute does not give any rights to the 
shipowner except the right of lien after he has 
landed and delivered the goods. I t  imposesno liabi
lities on the shipowner. There is nothingaffecting 
the plaintiffs’ rights other than the effect pro
duced on them by the statute. The only way in 
which they could have been affected by the 
statute would have been that their goods might 
have been detained or sold for the freight and 
charges. They were not detained or sold for 
either, but were sold and given up in a way 
not authorised by the statute.

I f  I  am right in saying that the wharfinger or 
warehouseman is not identified with the shipowner, 
the question raised as to the right of the ship
owner to deliver to the person first presenting to 
him a copy of the bill of lading does not arise. 
The bill of Lading Act does not transfer the rights 
and liabilities of the contract in the bill of lading 
from the original shipper to the indorsee, so that 
they should arise between him and the wharfinger 
or warehouseman, but only so as that they should 
arise between him and the shipowner. But if  the 
defendants could rely upon the rights given to the
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shipowner as against the indorsee of the bill of 
lading by the transfer of the bill of lading contract,
I  do not think that the shipowner would have 
been excused, as against the plaintiffs, for a 
delivery to the order of Cottam, Morton, and Co., 
upon the production of the copy of the bill of 
lading held by them, after they had effectively and. 
validly indorsed the whole bill of lading by 
indorsing a oopy of it to the plaintiffs for value.

I t  cannot be, I  think, fairly said that the 
plaintiffs were guilty of laches in not obtaining 
possession of all three copies of the bill of lading. 
All the courts so stated in Meyerstein v. Barber 
(uhi sup.), and every one conversant with busi
ness knows that no such thing is ever done.

But it is said that the captain has the right, by 
virtue of the words in the bill of lading, “ the one of 
which being accomplished, the others to stand 
void.” Can it be maintained that the meaning of 
these words is to impose a duty, or to give a right to 
the captain, under all circumstances, to deliver to 
the person who first presents to him a copy of the 
bill of lading P I f  so, he may, or, as they are part 
of the contract, must so do, although the real 
indorsee is present and satisfies the shipowner 
that he is the real indorsee; yet that was not con
tended, nor could it in my opinion be reasonably 
contended. I f  so, although the captain is 
informed by his owner, and by the real indorsee, 
and by the indorser during the voyage, that the 
bill of lading has been iudorsed for value, and 
that his contract liability to deliver to the assigns 
of the indorser, has thereby by virtue of the Bill 
of Lading Act become a contract liability with the 
indorsee to deliver to him or to his assigns, he 
may fulfil that contract with the indorsee by 
delivering the goods to a person who is not the 
assignee of the indorsee, nor even the legal 
assignee of the indorser. The known practice of 
merchants to accept an indorsement of one copy 
of the bill of lading without requiring delivery of 
the other copies is inconsistent with this view. 
I f  the indorsement of the first copy indorsed is 
made whilst the ship was at sea, and made for 
payment of a price or an advance, the copy re
maining with the captain or purser cannot in fact 
be then delivered up, and the indorsement of the 
copy to hand, if the contention be valid, would be, 
as it seems to me, an idle security, and the mean
ing of -the words cited from the bill of lading, 
must, I  think, be “ the one of which bills being 
rightly accomplished, the other to stand void,” 
a wrongful delivery to one of the copies of 
the bill cannot be an accomplishment of it 
intended by the contract, and is not there
fore an accomplishment within the contract. 
This is contrary to the dictum of Dr. Lush- 
ington in the case of The Tigress (Brown
ing and Lush. p. 36). I  must respectfully 
differ from that dictum; it was not necessary 
for Dr. Lushington carefully to consider the words, 
neither was it for Lord Loughborough, in L ick- 
harrow  v. Mason (uhi sup.). In  both cases the 
observations are mere passing observations. I  
think the observation of Lord Westbury was 
merely by way of caution. The decision in H. 
Blackstone, if it means that the captain has a 
wayward choice cannot, I  think, be held to be 
even reasonable. I  am, therefore, of opinion, that 
the delivery of this sugar by the defendants to 
Williams and. Co. was a wrongful delivery as 
against the plaintiffs who were the owners of the

sugar, and who were entitled to immediate posses
sion of it from the defendants. There was a mis
delivery by the defendants of the plaintiffs’ 
property with intent to deal with the property.

I  do not think that the difficulties arising in the 
case of H o llin s  v. Fowler (uh i sup.) exist in this 
case. In  this case the defendants delivered the 
goods to Williams and Co. as the property of 
Williams and Co., intending to pass the property 
to Williams and Co., when they were bound to 
hold them for and to deliver them to the plaintiffs 
alone. By the notices contained in their own 
habitual documents which I  have set out at the 
beginning of this judgment, it is shown clearly,as 
it seems to me, that they undertook to consider 
and deal with the question of the right of property 
in the person who should demand delivery of 
goods placed in their custody under the statute. 
They assumed to deal with the delivery according 
to the right of property.

To sum up, then, the reasons on which 
my opinion is founded, they are, that Cottam, 
Morton, and Co., by indorsing the bill of 
lading, passed the legal property in the sugar 
to the plaintiffs, reserving to themselves 
nothing but an equity of redemption ; that upon 
such an indorsement so passing the legal pro
perty, the Bills of Lading Act transferred the 
contract between the shipowner and Cottam, 
Morton, and Co. into a contract between the ship
owner and the plaintiffs; that consequently the 
plaintiffs were in law the absolute owners of the 
sugar, with a contract from the shipowner to 
deliver to them upon payment of freight. The 
shipowner was bound by contract to deliver to 
the plaintiffs, but with a right by statute to hand 
the sugar according to the terms of the statute to 
a dock company if the freight was not paid on 
arrival. The shipowner did hand the plaintiff s 
sugar to the defendants. He handed it under 
and according to the statute, and the defendants 
accepted the sugar, the plaintiff’s sugar, under and 
according to the statute, and there was no contract 
between the defendants and the plaintiffs, or 
between the defendants and the shipowner, or 
between the defendants and Cottam, Morton, and 
Co. The defendants were bound by a statutory 
duty to hold the sugar until the freight was paid, 
and when it was paid to hold it for and deliver 
it to the plaintiff's, the holders of the bill of lading, 
and the defendants, contrary to such duty, and 
therefore, wrongfully, delivered the plaintiffs’ sugar 
to Williams and Co. That is a conversion. B 
the defendants could be said to be in the same 
position as the shipowner, a similar delivery by 
the shipowner would have been a conversion. 1 
am of opinion, for these reasons, that the judgment 
of Field, J. should be affirmed.

Beam-well, L.J.Ujndgment read by Baggallay. 
L.J.)—This case is, I  think, one of very great 
difficulty—a difficulty arising from there being an 
unreality in the delivery of the goods in question 
to the plaintiffs, that delivery being symbolical- 
An unreality in the alleged cause of action, viz., 
a conversion of those goods to the use of the 
defendants, which, as a matter of actual fact, >s 
untrue, from the unusual facts of the case, and. 
as far as I  am concerned, from a want ot an 
intimate and familiar acquaintance with the prac
tice of merchants and bankers, shipowners and 

I warehousemen, the Customs, the other matters
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which have to be considered. I t  is nob necessary 
for me to state the facts— my brother Brett has 
favoured me with his judgment, where they are, 
as I  think, correctly stated, save that, with sub
mission, I  cannot quite appreciate them as he 
does.

I  do not think that the property in the sugars 
was passed to the plaintiffs with an equity 
of redemption or some other equity in Gottam and 
Co. I  think that what took place was a pledge at 
common law, with a right in the plaintiffs to sell 
in certain events, and with a common law right 
to redeem in Cottam and Co. I  think if there 
had been, instead of a symbolical, an actual 
delivery of goods from Cottam and Co. to the 
plaintiffs on the same terms, as, for instance, of a 
case of diamonds, that the general property would 
not have been transferred,, but would have 
remained in Cottam and Co. The plaintiffs having 
only a special property and right of possession, 
I  cannot think that any action could have been 
maintained against them under the Bills of Lading 
Act for the freight, nor any action by the dock 
company for warehouse rent, or charges, or other
wise, supposing such action would lie against some 
one. The plaintiffs, however, by the handing over 
to them of the bill of lading indorsed under the 
agreement, acquired special property and right of 
possession. And I  cannot doubt that, as against 
an actual wrong-doer and against any person who 
had actually converted the sugars to his own use, 
as by consumption or sale, or dealt with them 
under a claim of title, they might have maintained 
an action such as the present, as they would have 
been able to do if the supposed case of diamonds 
had been taken from them and delivered to a 
person who sold them or used them, and would 
not give them up.

Why, then, is not this action maintainable P 
The plaintiffs have a special property, and the 
defendants have disposed of the goods in a 
way they had no right to do. My difficulty is 
to see that the plaintiffs have made out the 
latter part of the proposition. I t  must be remem
bered that this is an action for conversion. I f  the 
defendants have disposed of the goods according 
to the terms on which they received them, having 
no notice of any claim, title, or right other than 
that of the person from whom they received 
them,'it is clear that they have not converted them 
to their own use, that they are not guilty of a con
version—indeed, have done nothing wrong. A  man 
steals a chattel and takes it to a carrier to be 
carried to A., and there delivered to X . The carrier 
takes, carries, and delivers the chattels accordingly; 
it is clear and settled law that he would not be 
guilty of a conversion. A  case more like the 
present would be where the chattel was taken by 
mistake, and handed to the carrier and then carried 
and delivered by him. In  that case clearly the 
carrier would not be liable to the true owner. 
Have the defendants done anything more than the 
equivalent of this P This involves an examination 
as to who it was from whom they received the 
goods, and on what terms did they receive them P

In  my opinion, in such cases as these, as a rule, 
where there are no special circumstances a ware
houseman receives the goods from the ship or ship’s 
captain on the terms of holding them for the ship 
till the freight is paid, and there and thenceforth 
of holding them to deliver to such person as the 
shipowner or captain would have been justified in

delivering them to under the bill of lading. This is 
Willes, J.’sopinioninMeyerstein v. Barber (ub i sup.). 
This, however, is subject to further considerations 
arising out of the particular facts of this case, to 
which I  shall afterwards call attention. I  think 
these are the general terms on which such ware
housemen as the defendants receive goods with a 
stop for freight, and, with submission, I  think 
nothing turns on any statute, private or public. 
This also seems to me the opinion of Willes, J. 
(ubi sup.) I  think the question is the same as it 
would be if the goods had been warehoused in the 
private warehouse of the shipowners, or of any 
other warehouseman, where, consistently with 
Customs laws and regulations, they could have 
been warehoused, or if they had been left on the 
quay where the ship discharged, but in the cus
tody of someone who was not to give them up till 
the freight was paid. I  cannot think that the 
duty and right of the shipowner were other and 
different because he discharged his cargo instead 
of keeping it on board, and I  cannot think that 
the warehouseman undertakes a different duty to 
that of the shipowner. I  set no value on the 
company having struck out from the manifest the 
word “ consignee.” For “ deliver to the consignee 
or holder of the bill of lading” is the same as 
“ deliver to the holder of the bill of lading. For 
« deliver to the consignee ” means “ deliver to him 
if ;he is the holder of the bill of lading.” Of 
course some light is thrown on the matter by the 
terms of the various statutes, as showing what 
are the mercantile usage and practice; but I  
cannot think that the case is governed by them.

Then, would the captain of the ship have been 
justified in delivering the goods to Cottam and 
Co. on production of their bill of lading, and ten
der of the freight ? I  cannot bring myself to say 
he would not. I  think if that is to be said it 
should be by the' ultimate Court of Appeal. 
Nearly a century and a half ago it was held in a 
much stronger case, viz., when the captain had 
notice of the true title, that) he was justified in 
preferring the holder of one bill of lading to the 
holder of another really entitled. That decision 
was approved in Bichbarrow  v. Mason (ubi 
sup.), and by Dr. Lushington in Fhe Tigress. 
I t  was not disapproved in Meyerstem v. Barber,, and 
it is the undoubted practice to deliver without 
inquiry to any one who produces a bill oi lading.

Then there are the words of the bill oi lading, 
“ one of which being accomplished, the other two 
to stand void.” I t  struck me in the argument of 
the case that the terms of the bill of lading were 
against this contention, because the bill of lading 
says the goods are to be delivered to it, or order, 
or assignees, in this case to Cottam and Co. or 
assignees, and that ought to be read to Cottam 
and Co., or, if they assign, to their assignees, and 
that the meaning of “ one being accomplished, the 
other two to stand void,” is, as my brother Brett 
puts it, one being rightly accomplished, the other 
two to stand void. I  will not say that is not a 
possible meaning. The bill of lading could nos 
mean, to be delivered to them though they 
have assigned, or to their assignees, which
ever presents the bill of lading. Another argu
ment occurred to me, viz., suppose a bill of lading 
so indorsed and stolen, would a delivery to the 
thief, the bearer, be a good delivery ; if not, why 
was this ? I f  a carrier received goods to carry to 
A. and hold till called for by X., and Y. came and
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represented himself to be X., a delivery to Y. 
would be a misdelivery and a conversion according 
to the authorities. I f  so, why was not this p An 
answer given is that in the case supposed the thief 
would not be the lawful owner of the bill of lading 
and Y  would be committing a fraud and a crime, 
v.z„ obtaining goods under false pretences, 
whereas here Messrs. Cottam have lawful pos
session of them. I  may observe, however, that Y . 
in the case put is not necessarily guilty of a crime : 
he may bona fide believe that the goods were for 
him that he is entitled to represent X. Still he 
would be a tortious holder of the bill of lading 
which Cottam was not. I  confess to be very mniTh 
embarrassed by these arguments pro and con 
Cookmg as I  do on a bill of lading as a mere 
receipt for the goods, I  should construe it as mv 
brother Brett does. But, whatever their weight 
there are the authorities to which I  hav^ 
referred, and there is the undoubted practice 
I  have mentioned of delivering the goods 
to him who presents a bill of lading ; arid there is 
the possibility expressed in Meyerstein v. Barber 
that the captain might not be liable in respect 
of a delivery under such circumstances. I f  liable 
on his contract to carry and to deliver to the con
signee or his assignee, he would be liable as in a 
conversion. He is iudeed endeavouring to porform 
his contract ; but so is a carrier who delivers to 
Y., believing him to be X., to whom he was to 
deliver. I  may notice that, in the case before 
Cee, C.J., (Fearon v. Bowers (ubi sup.), the 
action was in detinue against the captain, 
which wonid have been maintainable if trover 
would have been, and e conversa. On these 
grounds, I  should hesitate long before deciding 
for the plaintiffs. B

But there are other considerations in this 
case, which, I  think, entitle the defendants 
to judgment. We are judges here of fact and 
law. Oottaro and Co. retained the bill of 
lading in their hands with the assent of the 
plaintiffs, who had notice by the terms of the one 
deposited with them that there were two other 
originals, and which they must or ought to have 
known were, or that one would be, in Cottam and 
Co.’s hands. The plaintiffs, according to my view 
knew that the absolute property remained in 
Cottam and Co., and that they, the plaintiffs, were 
only pledgees. The plaintiffs in no way interfere or 
act on the arrival of the ship. This can be and is 
done by an assignee of a consignee, who watches 
for the announcement of the ship’s arrival. But 
Cottam and Co. act as the consignees and persons 
entitled to the cargo, enter the goods at the Cus
toms, direct where they shall be warehoused, pay the 
freight, and take such steps at the docks as owners 
would do. Cottam and Co., by the agreement with 
the plaintiffs, were to insure the goods in their 
own name against fire, receive the sum insured if 
there was a loss, and pay it to the plaintiffs. I  
camnot doubt, and I  find that all this was done 
with the consent of the plaintiffs. I  have no 
doubt they intended that should be done which 
was done, except, perhaps, the giving of the 
delivery order to Williams. I  impute no laches to 
the plaintiffs. I  have no doubt that nothing they 
intended to do was left undone by them, and that 
they intended Cottam to do what he did, except, 
perhaps, as I  have said, to give the delivery order 
to Williams. The general property in the goods 
was, as I  have said, I  think, in Cottam and Co.,

and, as my brother Brett says, it was intended 
that Cottam and Co. should do all the owner’s 
acts, that they should have power to sell and give 
immediate delivery orders, and that the goods 
should not be entered in the plaintiffs’ name at 
the docks, so that on a sale by Cottam and Co. 
either the delivery order would have had to be 
given by Glyn and Co. or a transfer made by them 
to Cottam and Co., and then a delivery order 
K'ven by them. The plaintiffs never supposed 
they were to be liable for freight or warehouse 
rent, or that they were i:i anv way to see to the 
goods. They might, if they had thought fit, have 
watched the arrival of the ship and landed the 
goods; they might have required a transfer from 
Cottam and Co., or given notice to the defendants 
of their title. They did nothing, and they did 
nothing for a long time after Cottam and Co.’s 
insolvency, and then they inquired about the 
goods in a wav showing that they had trusted to 
Cottam and Co. and did not know their own posi
tion and rights. I t  is said that to hold this is to 
say they had no security. That is not so. They 
had a perfectly good title against a vendee of 
Cottam, against an execution creditor, and against 
a trustee in bankruptcy, saving the question of 
reputed ownership, as to which I  am by no means 
certain they would have any answer to a claim by 
such trustee. I  am by no means satisfied |tbat 
these goods were not in the reputed ownership of 
Cottam and Co. with the plaintiffs’ consent within 
the bankruptcy law. I  think Cottam and Co. had 
with their consent taken upon themselves the 
sale and disposition as owners of these good?, 
and that which shows that shows also the state 
of facts which gives rise to this defence. I 
have said that perhaps Cottam and Co. ought 
not, without the plaintiffs’ leave, to have 
given the delivery order for these goods to 
Williams. Undoubtedly it could not have been 
intended that the goods pledged should be 
sold and transferred if of any considerable 
amount. But I  cannot help thinking that as to a 
small parcel like the present no difficulty would 
have been made, and that it would not have been 
necessary for Cottam and Co. to run to the 
plaintiffs for leave to dispose of a hogshead of 
sugar. Certainly I  have no doubt, and find as a 
fact, that according to the contemplation of both 
parties the sale might be first and the leave asked 
for, if at all, afterwards. This being my view of 
the facts, I  come to the conclusion that with the 
assent of the plaintiffs (though I  think that not 
necessary), the defendants received the goods to 
hold for the ship till the freight was paid, and 
then to hold at the order and disposition of 
Cottamand Co.; consequently that delivering them 
to Cottam and Co.’s orders was no conversion of 
which the plaintiffs can complain, and that the 
judgment must be reversed.

I  say the assent of the plaintiffs is not essen
tial, because, if Cottam warehoused the goods in 
their names without the plaintiffs’ assent, it migbt 
be wrong in Cottam, but a delivery by the defen
dants to Cottam. would not be a conversion.

I t  is scarcely necessary to add that I  find no 
fault with the eminent firm who are plaintiffs for 
bringing this action. A  wrong has been done 
by Cottam and Co., and the question arises 
on whom is the loss to fall? The plaintiffs 
are advised not on them but on the defendants, 
and have accordingly properly brought this
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action; I  could not blame them for so doing, 
unless I  blamed them for adopting an opinion 
which I  hare come to several times in the course 
°f the arguments and consideration of this case.

I  am sorry that in the conclusion I  diner 
from my brother Brett, but it is not 
a difference on any principle of law, but 
°ne in our appreciation of the facts. He 
co n a id era that the defendants received the 
goods to hold, after payment of freight, for the 
Person entitled to present possession as against all 
the world. I  think on the particular facts of this 
case that the defendants received them with the 
consent of the plaintiffs to deliver them, after 
Payment of freight, to Cottam and Co., or their 
order. I  think it would be very hard if it were 
otherwise, and while I  admit on the one hand that 
hard cases make bad law, I  contend on the other 
hand that the fact that a case is hard is prim d  
facie proof that it is not law. The plaintiffs are 
hot without remedy; they have one against 
Cottam and Co. and another against Williams, 
unless, indeed, they are taken to have authorised 
fbe delivery to them. I f  they have authorised 
that, it is clear they have none against the de
fendants. I t  is said that the defendants might 
nave protected themselves by requiring the second 
hill of lading; the answer is that is not customary. 
Further, the plaintiffs might have protected them
selves that way and many others.

I  cannot agree with my brother Field’s judg
ment, which I  have most carefully studied. He 
does not view the facts as I  do. Further, as to the 
law, he says, and says most truly, that treating 
the defendants as bailees of Cottam and Co., they 
had no better title than Cottam. But, with great 
respect, I  cannot agree to the consequence he 
Puts. The same would be true of a carrier who 
carried for the thief a stolen chattel, but the 
carrying and delivering would not make a con
version or any wrongful act. The defendants did 
hot act as on a title.

The same conclusion in favour of the defendants 
may, I  think, be arrived at in a different way. 
-This is an action for conversion; the alleged 
conversion is a delivery to the order of Cottam 
and Co. I f  the defendants received the goods to 
deliver to the order of Cottam and Co., then the 
delivery to their order is no conversion whether 
Cottam had authority so to deal with the goods or 
hot. Now, I  think Cottam had such authority 
from the plaintiffs intentionally, though whether 
intentionally or not is unimportant. Bnt suppose 
Cottam had not actually such authority, I  still 
think they were permitted by the plaintiffs to 
have the appearance of it, and that the plaintiffs 
cannot be heard to say that Cottam had it not; 
still further, if Cottam had no authority, actual or 
apparent, and if their assumption of it was wholly 
wrongful, yet even then, if all the defendants did 
was to receive from Cottam to deliver to their 
°rder, and delivered accordingly, they are not 
guilty of a conversion. Supposing that not to be 
Bo, a more difficult question would arise. I f  all 
that appeared was that the ship landed the goods 
with a stop for freight, then no doubt it must be 
‘aken that the defendants received the goods on 
the terms in which the ship, or captain, delivered 
them to the defendants. What were they ? I t  
caunot be supposed that the captain delivered the 
goods to the defendants to deliver to any one to 
whom he would not be justified in delivering them, 

V ol. IV ., N.S.

and so the question would arise whether he would 
have been justified by a delivery to a de facto  
lawful holder of a bill of lading. This, for the 
reasons I  have given, I  think we need not 
determine.

B a g g a l l a y , L. J.—The action in which this appeal 
is brought is founded upon an alleged conversion 
bv the defendants of certain sugar and rum 
forming part of the cargoes of three vessels, the 
M arti Jones, the Tropic, and the Anglo-Ind ian, and 
which in the spring of 1878 had been shipped by 
the said vessels from the West Indies, and con
signed to Messrs. Cottam, Morton, and Co., of 
London. The circumstances affecting the goods 
shinned by each of the vessels were, so far as the 
present action is concerned in all respects similar 
and the arguments, both on the trial before 
Field, J. and on the present appeal, were confined 
to the case of some twenty hogsheads of sugar 
which had been shipped by the M ary Jones. I  
shall confine my observations to these goods, and 
in doing so, I  shall abstain from entering into any 
details of the facts, as they have been already fully 
stated by Brett, L. J. I t  must, however, be borne 
in mind that on the 15th May, whilst the vessel 
was still at sea, Messrs. Cottam, as consignees of 
the goods, delivered one part of the bill of lading, 
duly5 indorsed, to the plaintiffs as a collateral 
security for an advance of 13,0001., to be repaid on 
the 15th of July; that the vesse. arrived in the 
port of London on the 18th May, when the goods 
were landed and delivered into the custody of the 
defendants, and that eventually, though m igno
rance of the plaintiffs’ title or of any claim on 
their part, the defendants delivered them to 
Messrs Williams under an order signed by Messrs. 
Cottam, and dated the 2nd July.

Several questions of great interest and of 
more or less difficulty have arisen m the course 
of the arguments; of such questions the prin
cipal may be stated in the following terms : 
1 What are the duties and corresponding respon
sibilities of a shipowner, acting through the 
master of his ship, when a demand is made for 
the delivery of goods, accompanied by a tender of 
the amount of ffeight due in respect of them by a 
nartv producing the ostensible ind ic ia  of owner
ship but hâ  ̂ in fact no right or title to them 
by Reason of his having previously delivered to 
another party, for value, an endorsed part of the 
bill of lading? and 2. What are the duties and
corresponding responsibilities of a dock pro
prietor or warehouseman into whose custody the 
goods have been delivered, under the provisions of 
the Merchant Shipping Act of 1862 who, whilst 
in ignorance of any previous or other dealing with 
the goods, is in like manner applied to for their 
delivery by a party who is apparently the true 
owner? Are such duties and responsibilities 
similar to, or in what respects do they differ from, 
the duties and responsibilities of a shipowner 
under the circumstances just mentioned?

Field, J., who tried the action without a jury, 
gave judgment for the plaintiffs on the 23rd Jan. 
1880, and from his judgment the present appeal 
is brought.

Now, I  take it to be clear that upon an application 
of well-recognised and established principles to the 
admitted facts of the present case, the following 
propositions are unquestionable: 1. That the 
effect of the delivery by Messrs. Cottam to the

2 A
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■plaintiffs on the 15th May of the indorsed bill of 
lading, the other parts of the original set of three 
not having been previously dealt with, was to pass 
to the plaintiffs the property represented by it, 
and to confer upon them the right to the posses
sion of such goods upon the arrival of the M ary  
Jones m the port of London, subject, nevertheless, 
to the payment of the freight due to the ship
owner. 2. That it was immaterial that the bill of 
lading so indorsed was the first, or rather, that 
numbered as “ first ” of the set, and that the 
plaintiffs would have acquired an equally good 
r.1 j S°ods bill of lading so indorsed
had been that numbered “ second ” or “ third ” of 
the set, provided theothers had not been previouslv 
dealt with. 3. That it was not necessary for the 
plaintiffs to give any notice to the master of the 
M ary Jones, or to the defendants as owners of the 
docks where the goods were warehoused after 
being landed from the vessel, or to do any other 
act in order to perfect or assert their title to the 
goods as against persons acquiring possession of 
or laying claim to the same under any subsequent 
dealings with the other parts of the bill of lading 
or any delivery order obtained from the con
signees or any persons claiming under them. The 
principles involved in these three propositions 
were affirmed by the House of Lords in Barber v. 
Meyerstein (ub i sup.), if any affirmation were 
necessary of what appear to have been previously 
well-recognised principles of mercantile law.

I t  is a con sequence of the principle i nvolved in the 
third of these propositions that every person who 
makes an advance upon a bill of lading without 
ascertaining in whose custody the other parts 
remain, does so at the risk of such other parts 
having been previously dealt with; and in like 
manner every person who, after the bill of lading 
has been accomplished, makes an advance upon a 
delivery order without inquiring as to the bill of 
lading, does so at the risk of the property in the 
goods having been passed to some other person 
by virtue of the bill of lading. The party making 
the advance in either case runs this risk, and must 
take the consequences if the result turns out 
to his detriment. That he can protect himself, ifhe 
thinks fit, against such risks is clear from the report 
of the case to which I  have already alluded of 
Barber v. Meyerstein (ub i sup.) In  that case, the 
Chartered Mercantile Bank of India not only took 
the precaution of having all three parts of the bill of 
lading delivered to them at the time of their making 
the advance, but, as a further protection, lodged a 
stop order upon the goods in the warehouses, and 
by the adoption of these precautions prevented 
any dealing with the goods until their stop was 
released. Moreover, Meyerstein, when making 
his advance, after the claims of the bank had been 
satisfied, and the three parts of the bill of lading 
had been returned to the consignees, obtained two 
of the three parts of the bill of lading, and only 
did not press for the third because he was led to 
believe, or was under the belief, that it was still 
in the hands of the master.

I t  would follow from these considerations 
that in the absence of any modifying circum
stances, which may, though I  am not aware 
that they do, exist in the present case, the 
title of the plaintiffs to the goods, and their 
right to recover their value as against Messrs. 
Williams, who have obtained possession of 
them under the delivery order of Messrs.

Cottam, would be clear. Both parties ran the 
risks to which I  have adverted ; neither of them 
made or deemed it necessary to make any inquiry 
as to the custody of the other parts of the bill of 
lading. In  the case of the plaintiffs, their 
confidence was well founded. Their title has not 
been interferred with by reason of the other parts 
of the bill of lading having been previously dealt 
with, but as regards Messrs. Williams, their claim 
to the goods could not prevail against that of the 
plaintiffs, to whom the property in the goods had 
passed under their indorsed part of the bill oflading.

Thongh, however, it was not necessary for 
the plaintiffs to give any notice, or to do any 
act to perfect their title as against Messrs. 
Williams, considerations of a very different 
character would arise if the plaintiffs had by any 
act or conduct on their part led or induced Messrs. 
Williams to believe that Messrs. Cottam had 
authority to deal with the goods as their own. 
A t first sight it  appears somewhat strange that 
no notice was given by the plaintiffs to the master 
of the vessel or to the defendants not to part with 
the goods otherwise than to themselves, and still 
more so that it  was not until some time after 
Messrs. Cottam had gone into liquidation that the 
plaintiffs made any claim in respect of the goods 
or any inquiry about them; but it is not suggested 
that in so acting or abstaining from acting the 
course pursued by the plaintiffs was different from 
the usual practice of bankers who make advances 
on bills of lading. The practice has doubtless been 
adopted for the convenience of those engaged in 
like mercantile transactions,and it is based upon the 
confidence of the banker that the consignees will 
neither fraudulently nor negligently bo deal with 
the goods as to occasion him loss in respect of his 
advance, and to some extent, perhaps, upon a 
confidence in the solvency of the consignee. In  
the present case, had Messrs. Cottam remained 
solvent no difficulties would have arisen; their 
liability to the plaintiffs would have been clear, 
and they would doubtless have discharged them
selves from it. That it  was within the contem
plation of the plaintiffs that Messrs. Cottam 
would, or might, to some extent, and without any 
previous communication with the plaintiffs deal 
with the goods as their own, appears to me to be 
beyond doubt.

But assuming the rights of the plaintiffs 
against Messrs. Williams to be clear, the 
question remains whether it is equally clear, 
as the respondents have contended, that the 
plaintiffs are entitled to recover from the 
defendants the value of the goods delivered by 
the defendants to Messrs. Williams and Co. 1 
think they are not so entitled, and I  proceed to 
state the grounds upon which I  have arrived 
at this conclusion.

In  Barber v. Meyerstein, though it was 
held that the legal ownership of the goods 
acquired by Meyerstein, who, in considera
tion of an advance to the consignees, first 
got the bill of lading, must prevail, as against 
Barber, who was the holder of a subsequently 
taken part of the same set, the question was left 
open whether a shipowner might not be excused 
who, having no notice of an earlier dealing with 
a bill of lading, delivered the goods to a person 
who produced to him another part, which had 
been subsequently dealt with. In  the course of 
his judgment Lord Westbury Baid: “ I t  might
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'Possibly happen that the shipowner having no 
notice of the first dealing with the bill of lading, 
may> on the second bill being presented by another 
Party, be justified in delivering the goods to that 
Party. But, although that might be a discharge 
to the shipowner, it will in no respect affect the 
logal ownership of the goods, for the legal owner- 
®nip of the goods must still remain in the first 
holder for value of the bill of lading, because 
?6 had the legal right in the property. I t  
18 quite true, as has been pressed upon us in 
“rgument, that the judgment in Barber v. Meyer- 
stein was in no respect based upon the dis
tinction, so suggested by Lord Westbury, between 
too position relatively to the first holder for value 
of a bill of lading, of a person who, by virtue of 
•another part of the same bill subsequently dealt 
w'th, has acquired possession of the goods repre
sented by it, and that of a shipowner who, in 
'gnorance of the existence of a first holder, has 
delivered the goods to a person producing the 
■ostensible ind ic ia  of title to them; but in my 
opinion such distinction is not only not incon
sistent with general principles, but is based upon 
an equitable foundation. Let us examine it a 
httle closer. The party who upon the hypothesis 
obtains possession of the goods, obtains possession 
of that to which he has no legal title, though he, 
as Well as the first holder, may have given 
valuable consideration for it. For convenience, or 
'or some other reason satisfactory to himself, he 
abstained at the time when he made his advance 
from making those inquiries which, if made, might 
have protected him. He must have known, or he 
rnust be presumed to have known, that, as he had 
?ot all the partB of the bill of lading, it was at 
least possible that some other part had been 
Previously dealt with, and that, if so, the claim 
under it would be entitled to preference over his 
own; and in the event the possibility becomes a 
reality. Has he any equity which should prevail 
against the legal title of the first holder ? I  think 
P°t. But the position of the shipowner who, in 
'Rnorance of any previous dealing with the bill ol 
lading, delivers the goods to the consignee or to a 
Person producing an indorsed part of a bill or 
lading, is very different. He acts strictly in 
accordance with his contract. There is no question 
of title as between him and the first holder whose 
rights have been interfered with ; if responsible to 
the first holder at all, he is responsible in respect 
°f something which he has improperly done or 
omitted to do. What course can be suggested as 
proper to be pursued by the shipowner acting 
through the master, other than that of delivering 
the goods to the person who, either as consignee 
or as holder of an indorsed bill of lading, tenders 
the freight and demands such delivery ? Upon 
the hypothesis there is no rival claimant; there is 
Nothing in the surrounding circumstances to 
suggest a title to the goods in any person 
other than the party claiming them. Is the master 
to inquire of the party before him whether there is 
un absent legal owner? Is he to insist upon a pro
duction of all the other parts of the bill of lading, 
even though a plausible reason be assigned for 
their not being produced? Is he under such cir
cumstances to deliver the goods at the peril of 
having to account for their value in the event of the 
alleged reason for the non-production of the several 
PartB of the bill of lading proving to have been 
fraudulently or otherwise falsely assigned; or is he

1 to refuse to deliver them if he desires to keep 
himself free from loss ? Furthermore, is he to 
nursue the same course with reference to every 
separate consignment of which his whole cargo 
mav be made up ? I t  would be impossible fora ship
owner to carry on his business if he were to adopt 
the only course which prudence would dictate m 
such a position of responsibility. And the ques
tion naturally suggests itself, why should the ship
owner be required to take all these precautions for 
the protection of a first holder who has not thought 
it necesssary to take any precaution for his own

 ̂ In  the view which I  take of this case it is
unnecessary to consider whether the decision in
Fearon v. Bowers (1 H. Bl. 364) is one which 
should be followed m the present day. In  that case 
there were rival claimants for the goods, and the 
effect of the decision, as it has been commonly 
understood, was, that the master had under such 
circumstances a right to deliver to whichever he 
thought proper, and would be fully discharged by 
a delivery to either. That decision was cited with 
approval by Lord Loughborough in Liekbarrow  v. 
Mason, and by Dr. Lushington in the case of The 
Tigress; and though the case of The Tigress was 
cited during the argument in Barber v. Meyerstem 
in the House of Lords, no dissent from the prin
ciple involved in it was expressed in any of the 
judgments. But notwithstanding the weight of 
authority to which I  have just referred, I  should, 
as at present advised, hesitate before adopting the 
rule that the master has in all cases an unlimited 
riuht of selection between rival claimants. I, how
ever readily adopt the more guarded suggestion 
of Lord Westbury, that the shipowner who is 
ignorant of any previous dealing with the bill 
of lading may be justified in delivering the 
goods to the party presenting the ostensible 
indicia of ownership. Adopting this view of the 
responsibilities of the shipowner, I  should have 
had no hesitation in holding that, if the goods had 
remained on board the M ary Jones instead of being 
landed, he would have been discharged by the de
livery of them to Messrs.Williams upon a delivery 
order of Messrs. Cottam after payment of the

fr Xn^the present case, however, we have to deal 
not with the acts or defaults of the shipowner, but 
with the acts of a dock company, into whose 
custody the goods have been delivered.

On the part of the appellants, the defend
ants the dock company, it has been con
tended that, under the circumstances of the 
present case, their responsibilities to the 
plaintiffs as first holders of the bill of lading 
were the same as were those of the ship
owner whilst the goods remained on board his 
vessel, and that, inasmuch as the master or the 
shipowner would not have been responsible to the 
plaintiffs for the value of the goods if delivered 
from the vessel to Messrs. Williams upon the 
directions of Messrs. Oottam, the defendants are 
in like manner free from any responsibility to the 
plaintiffs in respect of their delivery to Messrs. 
Williams upon the order of Messrs. Oottam. In  
my opinion this contention is well founded. I t  
appears to me that, in the absence of any special 
circumstances, of which I  can find no trace in the 
present case, the considerations to which I  have 
already adverted as applicable to the responsibili
ties of the shipowner apply with at least equal
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force to the responsibilities of the dock proprietor, 
in whose warehouse the goods are deposited after 
being landed from the vessel.

The respondents, however, contend that the 
responsibilities of the defendants in respect 
of the deposit of the goods in their ware* 
houBe were regulated by the provisions of the 
Merchant Shipping Act 1862, and that under 
such provisions the defendants were hound to 
hold the goods (subject to duties, to their 
own claim for rent, and to the shipowner’s 
claim for freight), for the rightful holder of the 
hill of lading; and that inasmuch as the plaintiffs 
alone filled that character, the delivery of the 
goods to Messrs. Williams was a wrongful dealing 
with the goods for which the defendants are re
sponsible to the plaintiffs. In  support of this 
contention it has been urged that the deposit of 
the goods was not made upon the instructions or 
at the instance of Messrs. Cottam, as osten
sible owners of the goods, but by the master 
availing himself of the statute and with the view 
of securing a continuance of his lien for freight 
after the goods were landed and warehoused, and 
that it was understood and intended by him, as 
also by Messrs. Cottam and the defendants, that 
the goods should be dealt with uuder the pro
visions of the statute.

Having regard to all the facts and cir
cumstances of the case, I  have arrived at the 
conclusion that the landing and warehousing 
of the goods was the result of an arrange
ment between the three parties, the master as 
representing the shipowner, Messrs. Cottam the 
consignees and ostensible owners of the goods, 
and the dock company, and it may I  think he 
assumed that the master in entering into such 
arrangements intended to secure a continuance of 
his lien for freight upon the goods after they were 
deposited in the defendants’ warehouses, and to 
obtain the benefit of all the provisions of the 
statute in that behalf ; he was within the terms of 
the statute when he landed the goods, for, though 
entry had been made, the owner had failed to land 
or to take delivery of them ; his notice of stoppage 
for freight was expressed to be given under the 
provisions of the statute, as was also the subse
quent notice of removal after the freight had been 
paid.

What then was the effect of the arrangement 
so entered into by the master, Messrs. Cottam, 
and the dock company, and of the landing and 
warehousing of the goods consequent thereon ? 
I t  appears to me that the rights of all parties and 
their responsibilities also were thenceforth regu
lated by the provisions of the statute so far, but 
so far only, as such provisions were applicable to 
the circumstances of the case ; but that in all 
other respects their rights and responsibilities 
were the same as they would have been had no 
such statute been in force.

I f  this be so, to what extent were the 
provisions of the statute applicable P I t  would 
appear to have been the object of the Legis
lature to enable the shipowner, in a case in 
which the owner was not ready to take delivery, 
to land and warehouse the goods, and at the 
same time to preserve his lien for freight; but 
that it was not intended to interfere with the 
rights or responsibilities of persons interested or 
claiming to be interested in the goods further 
than was necessary to attain that object. Under

its provisions the shipowner may in certain events 
land the goods and deposit them in a warehouse and 
by giving notice to the warehouse owner that the 
freight in respect of such goods has not been paid, 
may secure a lien upon them for its amount whilst 
they remain in the warehouse, and in the event of 
such lien not being discharged a sale may, or, at 
the instance of the shipowner, must, be made by 
the warehouse owner; should such a sale be made 
the warehouse owner is to hold the surplus of the 
proceeds, after discharge of duties, rent, and 
freight, for the holder of the bill of lading. I t  
may well be in the present case that, if the lien 
for freight had not been discharged, the defen
dants would have exercised the power of sale 
given to them by the statute, and the several pro
visions of the statute applicable to such a state of 
circumstances would then have come into force ; 
but there was no occasion for the exercise of any 
such power, inasmuch as the freight bad been 
paid, and the purpose for which the captain had 
concurred in the landing and warehousing of the 
goods had been accomplished. The defendants 
had doubtless acquired under the statute a lien 
for their rent, and for any expenses incurred by 
them in respect of the goods ; but such lien could 
only be enforced in the usual way, viz., by de
taining the goods until the claim was satisfied.

I  can find nothing in the statute which in terms, 
or, in my opinion, impliedly declares or directs 
that, after satisfaction of the shipowner’s lien, and 
of their own, the dock company shall hold any 
goods delivered to them under its provisions for 
the holder of the bill of lading. On the contrary, 
it appears to me that after such satisfaction it was 
incumbent upon the dock company, and especially 
so in the absence of any notice of right or title to 
the goods in any other person, to deal with them 
as directed by those who were the ostensible 
owners of them at the time of their deposit, and 
who as such ostensible owners had concurred in 
placing them in their custody, and that by so 
dealing with the goods the defendants have not 
come under any liability to the plaintiffs in the 
present action.

I t  has been further, or rather in the alter
native, contended on the part of the respondents 
that the defendants should be regarded as 
the bailees of Messrs. Cottam, and that so 
regarded they could have as against the plain
tiffs no better title than their bailors, and 
could in no way justify the delivery of the 
goods upon their order, and this view of the 
case appears to have been regarded by Field, J. 
as its true result. That the goods were landed 
and deposited in the defendants’ warehouse at the 
instance of Messrs. Cottam, though with the con
currence of the captain, is, in my opinion, in 
accordance with the proved and admitted facts of 
the case. I  assent also to the proposition that 
the defendants acquired no better title to the 
goods than that of Messrs. Cottam, but there is 
no question in the present case of any title to the 
goods in the defendants; it is clear that they 
never had any, nor has it ever been suggested 
that they had.

The only question, as it  appears to me, upon 
the hypothesis of the defendants being the 
bailees of Messrs. Cottam, is, whether the defen
dants, having in their possession goods delivered 
to them by and as the goods of Messrs. Cottam, 
and to be disposed of according to the order



Ex. D it .] M arine Mutual I nsurance A ssociation L im . v . Y qung and another. [E x . D iv .

MARITIME LAW CASES.______________  357

of Messrs. Cottam, though in fact being the 
goods of the plaintiffs, can be held liable to the 
plaintiffs for disposing of them upon the order of 
Messrs. Oottam. I  am of opinion that they 
cannot ; they dealt with the goods in the ordinary 
course of their business as dock proprietors and 
warehousemen, and in the manner and for the 
purpose for which they were deposited with 
them.

I t  is doubtless true, as was pointed out by Field, 
J. in his judgment, that the facts of the present 
case are in many respects different from those in 
H o llins  v. Fowler (ub i sup.) ; indeed, in that case 
it was held that there had been a conversion ; but 
adopting the general views expressed by Lord, 
then Mr. Justice, Blackburn, in the course of the 
answer given by him to the question submitted to 
the judges by the House of Lords, I  can arrive at 
no other conclusion than that the defendants have 
not in the present case been guilty of conversion. 
I  agree therefore with Bramwell, L.J. in holding 
that the appeal must be disallowed.

Judgment reversed.
Solicitors for the plaintiff, M urray , Hutchins, 

and S tir ling .
Solicitors for the defendant, Freshfields and 

W illiam s .

HIGH COURT OF JUSTICE.
EXC H EQ U ER  D IV IS IO N .

Beported by W . E . Gordon, EBq., Barrister-at-Law.

June 14 and 29,1880.
(Before Pollock, B.)

T he M arine M utual I nsurance A ssociation 
L imited v . Y oung and another.

M arine m utua l insurance association—Company, 
incorporated and registered— Construction o f 
rules o f—Policy, fo rm  of— Common seal o f com
pany and signature o f manager—Subscribing 
names o f members unnecessary— Contract between 
assured and company— Stamp Act (30 Sp 31 Viet. 
c. 23), s. 7.

Where the rules o f a m utua l insurance company 
provide that a member making default in  pay
ment o f contributions shall fo r fe it  a l l claims fo r  
losses or average under his policies, but shall 
remain liable fo r  his contributions, a member 
making default cannot in  an action fo r  contri
butions counter-claim fo r  the losses and averages 
sustained by him.

Where a m utual po licy  is issued du ly stamped by a 
lim ited company, i t  is  sufficiently signed under 
the stamp Act (30 Sp 31 Viet. c. 23), s. 7, i f  i t  is 
sealed w ith  the seal o f the company and authenti
cated by the manager.

Eurther Consideration.
Action brought to recover the sum of 

1661. 16s. 6d., the balance of an account for pre
miums and calls alleged to be due from the 
defendants to the plaintiffs upon certain policies 
°f insurance effected on three ships of the de
fendants called the Athol, Fanny M. C arv ill, and 
L a u ra  and Isabel.

The plaintiffs were a company, limited by 
guarantee, and not having a capital divided into 
shares, which was incorporated and duly registered 
Under the Companies Acts.

The company was established for the mutual 
insurance of ships belonging to its members, and a 
person became a member by insuring any ship, or 
share or shares in a ship, in pursuance of the 
articles of association and the rules annexed 
thereto.

The following are the material parts of the 
policy of insurance, the rules indorsed in the 
policy, and the articles of association referred to 
in the judgment of the court:

Now this policy of insurance witnesseth that in con
sideration of the premises, and of the observance by the 
said insured of the said rules, the Marine Mutual, Insur
ance Association Limited do hereby agree with the said 
insured that the members of the said Class 2—Marine 
Mutual—shall, according to the provisions of the articles 
of association of the said association, and the roles of the 
said class, as such rules are endorsed on this policy and 
subject to the proviso hereinafter contained, be subject 
and liable to pay and make good, and shall pay and make 
good, all such losses and damages as are hereinafter 
expressed, which may happen to the ship hereinafter 
named, and may attach to this policy, in respect of the 
sum of 800J. hereby insured, which insurance is hereby 
declared to be upon the ship called the Athol, valued at
10001........... Provided always, and i t  is hereby specially
agreed that the association, under all their policies of 
insurance of the said class, shall be liable in the whole 
only to the extent of so much of the funds as the said 
association is able to recover from the members of the 
said class, and their respective executors and adminis
trators liable for the same, and which, under and by 
virtue of the articles of association and of the rules of the 
said class, are for the time being applicable for the 
purpose of paying claims under this and other policies 
issued in respect of the said class.

Rule 4 — Liability of members.—That the members of 
this class shall severally and respectively, not jo intly or 
in partnership, nor the one for the other of them, but 
each only in his own name, insure each others ships or 
shares of ships from noon of the 20th day of February 
1877, or from the date of entry of each vessel respectively, 
un til noon of the 20th day of February then next, and from 
that time until noon of the 20th day of February in the 
next succeeding year, and soon from year to year, unless 
notice to the contrary be given as hereinafter mentioned, 
against a ll losses, perils, and damages of what nature or 
kind soever which may be sustained or received by their 
respective ships, or caused or done by them, except for 
personal injury, loss of life, or when on the voyages, in 
the trades, or under the circumstances hereinafter parti
cularly excepted.

Rule 4.—Rate of -premiums.—That in order to provide 
for payment of claims, the manager shall be entitled, and 
is hereby empowered to levy contributions and draw for 
at two months date from 1st March, 1st June, 1st 
September, and 1st December, one-fourth part ot the 
annual premiums, . . . .  such contributions to form a 
fund for that purpose. Provided always, that if  the 
losses and expenses for the year exceed the amount of 
premiums so realised, the deficiency shall be made good 
by an additional call or calls pro rata on the premiums 
paid, to be drawn for in like manner, which the members 
of this class shall respectively be bound to contribute and 
pay to the manager. But should the premiums so 
realised exceed the losses and expenses incurred, then the 
surplus to be returned in proportion to the amount of 
premium respectively contributed by them.

Rule 6.—Payment of premiums— That the manager’s 
drafts on any member of this class for his proportion of 
the annual estimated premium, and for any additional 
percentage thereon, shall be duly accepted, payable in 
London, and punctually paid when due ; and if any 
member shall neglect, admit, or refuse to accept any such 
drafts, or to pay his contributions thereto, he shall thence
forth forfeit all claims for or in respeot of any loss or 
average under his policy or policies effected therein ; but 
he shall still remain liable to contribute to all losses and 
averages which may occur during the period for which 
any such policy was originally granted, and the manager 
is hereby authorised and empowered to sue for the 
amount due from any defaulting member.

Rule 21.—Renewal of policies.—That any member
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intending not to renew his policy on its expiration at the 
next succeeding Feb.20th, shall give to the manager notice 
in writing of such intention twenty days at least before 
such expiration ; and if  such notice shall not be given then 
such policy shall be renewed, except im eases where the 
committee may deem i t  improper to renew the same, when 
they shall cause a similar notice to be given to the parties 
concerned but in either oase, when a ship may be at sea 
on the expiration of the policy, the manager shall,'if 
required by the assured, grant a new one from that date 
until the ship’s arrival at her next port of destination or 
until arrival at her port of destination in  the United 
Kingdom.

Article 39.— Every engagement or liability of a 
member of the association in respect of any insurance or 
protection shall for all purposes relating to enforcing such 
engagement or liability be deemed to be an engagement 
or liab ility  by or on the part of such member to the 
association and not to any other member or members, and 
all moneys payable thereunder shall be paid to the 
association.

Article 40.—A ll claims in respect of insurances shall 
be made and enforced against the association only, and 
not against any members thereof, but the association shall 
not be liable to any member or other person for the 
amount of any loss, claim, or demand, exoept to the 
extent of the funds which the association is able to 
recover from the members or persons liable for the same, 
and which are applicable to that purpose.

The policies issued by the plaintiffs were sealed 
with the common seal of the association, authenti
cated by the signature of the manager, and the 
rules indorsed thereon were made subject to the 
articles of association.

By a duly stamped policy, dated I3th March 
1878, the plaintiff insured the defendants’ ship 
Athol for 8001. from noon of 20th Feb. 1878 to 
noon of 20th Feb. 1879, and by 5th Feb. 1879 the 
defendants, while so insured, became liable to the 
plaintiffs for arrears of contributions, under this 
and other policies, in the sum of 1601. 36s. 8d., and 
the plaintiff’s manager thereupon drew drafts 
upon the defendants, as provided by rule 6 (sup.) 
for contribution, but the defendants dishonoured 
them.

Previous to the 20th Feb. 1879, while the ship 
A tho l was on her homeward voyage, the defendants 
gave the plaintiffs’ manager notice, as required by 
rule 21, to renew the policy on that ship until 
arrival at her port of destination in the United 
Kingdom, but the policy was not renewed nor was 
a newone issued by the plaintiffs as the defendants 
were defaulting members within rule 6.

The ship Athol arrived at her port of destination 
on the 11th April 1879, having sustained general 
and particular average losses during her voyage, 
which losses, amounting to 1971. 7s. 4d., the 
defendants counter-claimed to be entitled to set 
off againt the plaintiffs’ claim.

A t the trial, before Pollock B., without a jury, 
it was contended on behalf of the defendants that 
the policy was void within 30 &  31 Viet. e. 23, 
a. 7, inasmuch as it did not specify the names of 
the subscribers or underwriters, and on other 
grounds which the learned judge reserved for 
further consideration.

By 30 (Ss 31 Viet. c. 23, s. 7, it is provided that:
No oontract or agreement for sea insurance (other than 

such insurance as is referred to in the 55th seetion 
of the Merchant Shipping Amendment Act 1862) shall be 
valid unless the same is expressed in a policy; and every 
polioy shall speoify the particular risk or adventure, the 
names of the subscribers or underwriters, and the sum 
or sums insured ; and in case any of the above-mentioned 
particulars shall be admitted, such polioy shall be null 
and void to all intents and purposes.

June 14.— T inda l Atkinson  (with him, Meadows

White, Q.C.) for the defendants.—The policy is 
void, as it is not subscribed in the manner pro
vided by the statute. I t  merely has the common 
seal of the association affixed, authenticated by 
the signature of the manager of the association, 
and where an agent subscribed a policy “ per pro
curation” of the several members of the associa
tion, it was held that the policy had not been 
subscribed within the meaning of the statute :

Be Arthur Average Association, 34 L. T. Eep. N.S.
388; 3 Ch. D iv. 522 ; 3 Asp. Mar. Law Cas. 245 ;

Evans v. Hooper, 33 L. T. Eep. N. S. 374; 1 Q. B.
Div. 45.

Next, the policy merely discloses a contract 
between the defendants and the members of 
class 2, whose names are not, but ought to be, set 
out in the policy. The association does not agree 
to pay the amount insured in case of loss—it 
merely covenants that the members of class 2 
shall pay and make good any losses sustained by 
the defendants, and the sum to be so paid and 
made good is limited to the amount of funds that 
can be recovered from the members of that class. 
The funds of the association are in no way made 
liable, and the covenant only amounts to a 
guarantee that certain persons, whose names are 
not specified in the policy, should insure the 
defendants’ ship ; and" in order to satisfy the pro
visions of the statute, the names of the members 
of class 2 ought to be set out. This is not a 
policy at a ll:

Re Arthur Average Association; Ex parte Hargrove,
L. Eep. 10 Ch. App. 542 ; 32 L. T. Eep. N. S. 713;.
2 Asp. Mar. Law Cas. 530 and 570 ;

Gray v. Pearson, L. Eep. 5 C. P. 509 ; 23 L. T.
Eep. N. S. 416.

As to the defendants’ right to recover on their 
counter-claim, rule 21 gives them an unconditional 
right to have the policy renewed by the plaintiffs.

H . Matthews, Q.C. (with him Francis Turner) 
for the plaintiffs.—If  it is decided that a mutual 
club cannot register itself under the Companies 
Acts and validly subscribe policies there will be 
an end to all clubs of this kind. I t  is stated in 
Arnould on Marine Insurance, p. 151, that “ con
trary to an opinion formerly existing, and even 
expressed on the bench (Bromley v. W illiam s, 
32 Beav. 177), that a policy was unnecessary to 
the validity of such insurances, it is now the law 
that no such insurance is valid unless expressed in a 
stamped policy, and unless snch policy shall specify 
each of the following particulars, viz., the par
ticular risk or adventure, the names of the sub
scribers or underwriters, and the sum or sums 
insured.”

Re London Marine Insurance Association, L. Eep. 4
Ch. App. 611; 38 L. J. 681, Ch.; 3 Mar. Law Cas.
O.S. 280;

Re The Arthur Average Association, 32 L. T. Eop.
N. S. 713; L. Eep. 10 Ch. App. 542 ; 2 Asp. Mar.
Law Cas. 530, 570.

Also, at p. 154, it is said that '■ all these various 
companies may now be registered under the Com
panies Act 1862, and thereby obtain the advan
tages suitable to each, as provided under that 
statute. By doing so, they retain all property,, 
and all rights, interests and obligations in con
nection with property ; their rights and liabilities 
in respect of debts, obligations, and contracts; 
and the peculiar modifications impressed on their 
constitution—and their rights and liabilities in- 
connection therewith—by the statute, charter, or 
deed under which they may be formed. Moreover,.
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any stipulation or condition in any policy affecting 
the liability of members, or of the funds of any 
company, remains in full force and effect, notwith
standing registration of the company under that

Edwards v. Aberayron Mutual Shipping Insurance
Society Limited, 34 L. T. Rep. N. S. 457 ; 1 Q. B.
Div. 563 ; 3 Asp. Mar. Law Cas. 154.

I t  is true that here the engagement of indemnity 
is a limited one, and that no individual member 
can be sued by an assured who has suffered a loss, 
but the association has an interest in’,the contract, 
and can compel payment by the various members 
in the manner prescribed by the rules and articles 
of association.

T. A tkinson  replied.
Cur. adv. m ilt.

June 29.—P o llo c k ., B.—This action, which was 
tried before me at Lruildhall without a jury, is 
brought by the Marine Mutual Insurance Associa
tion Limited against the defendants to recover 
the sum of 160Z. 16s. 6d. for calls alleged 
to be due from the defendants as members 
of the association in respect of three ships, 
called the Athol, the Fanny M. C a rv ill, and 
the L a u ra  and Isabel, which were insured by 
the defendants in the plaintiffs’ association. The 
defence set up by the defendants is, that there 
was no policy sufficient within the provisions 
of the statute 30 & 31 Viet. c. 23, s. 7, whereby 
any contract was created between the plaintiffs 
and the defendants, and that, therefore, the 
plaintiffs cannot recover in this action.

The policy which created the contract between 
the plaintiffs and the defendants was, as far as is 
material to this case, in the following form. [His 
Lordship, after reading the policy, the rules 
indorsed thereon, and the articles of association 
which have been set out above, continued:] The 
result of this policy, coupled with the rules and 
the articles of association to which I  have referred, 
appears to me to be to create a good and sufficient 
contract of insurance between the plaintiffs and 
the defendants, whereby the defendants are bound 
to pay calls in the manner pointed out by rule 4, 
and the plaintiffs on their part become insurers of 
the ships entered by the defendants in the asso
ciation, although in the case of loss the defendants 
can only recover from the plaintiffs to the extent 
to which the association is able to recover contri
bution from the members. Such I  take to be the 
true construction of the documents to which I  
have referred, and I  see no ground for holding 
that the policy is voided by 30 &  31 Viet. c. 23, 
s. 7.

A t common law, any individual or associa
tion of individuals might be insurers of ships ; 
but in the beginning of the last century it was 
thought expedient, partly with the view of pre
senting the evil which arose from insurance by 
insufficient persons, and partly to enable the 
Government to raise money by the sale of a 
monopoly, to prohibit any partnership or associa
tion insuring, except two corporations, which in 
the year 1720 received charters from the Crown, 
under the titles of the Royal Exchange Assurance 
and the London Assurance. This statute was 
repealed in the year 1824 by 5 Geo. 4, c. 114, but 
even during its existence there was nothing to 
Prevent mutual insurance associations, or clubs as 
they were sometimes called, mutually insuring 
ships belonging to their members, either with or

without policies ; and the fact that but two com
panies were allowed to insure was probably one of 
the reasons which led to the establishment of such 
mutual associations. In  many of these associa
tions no policy was used at all, but the contract 
was created merely by the printed rules of the 
association and the entering of his ship by a 
member. _ „

Since the passing of the Stamp Act (35 Leo. o, 
c. 63) a question has arisen whether such an 
agreement for the insurance of ships could b© 
valid unless a duly stamped policy was drawn 
up and executed. lr; Bromley v. W illiam s (sup.) 
the Master of the Rolls appears to have considered 
that no policy was necessary. In  the case, however, 
of the L o n d o n  M arine Assurance Association (sup.) 
the contrary was held. To prevent all doubt 
upon the subject, the Stamp Act (30 &  31 Viet, 
c. 23,) s. 7, provides that “ no contract or agreement 
for sea insurance Bhall be valid unless the 
is expressed in a policy, and every policy shall 
specify the particular risk or adventure, the 
names of the subscribers or underwriters, and 
the sum or sums insured ; and in any case any of 
the above-mentioned particulars shall be omitted 
in any policy, such policy shall be null and 
void to all intents and purposes.” This pro
vision is purely for fiscal purposes, and, looking 
at the history and existence of mutual insur
ance associations to which I  have already 
alluded, it does not appear to me that it was 
intended to, or that by its language it does, inter
fere with such a policy as the present, there is 
here a policy which has been properly stamped 
under this statute ; and that part of section 7 
which requires that the names of the subscribers 
or underwriters shall be expressed is, I  think, 
sufficiently complied with by the affixing to the 
policy of the common seal of the plaintiffs associ
ation, authenticated by the manager.

In  the course of the argument, I  was referred 
by the defendants’ counsel to the case of Be A rth u r  
Average Association (L. Rep. 10 Oh. App. ¿>42; 
2 Asp. Mar. Law Cas. 530, 570), but that case has
no bearing upon the present. The association there 
was not registered or incorporated, and the policies 
being signed only by the managers “ per pro
curation” of the several members, it was held 
that they were void under 30̂  Viet. c. 23> 
s. 7, because they did not specify the names 
of the subscribers or underwriters. The asso
ciation had no legal existence. In  the present 
case, the plaintiffs being a limited company* 
are a corporation, and as such are properly 
represented by their common seal.

I t  was further argued, however, for the defen
dants that the policy by its language disclosed 
only a contract between the defendants and 
the other members of the association. I  his 
does not appear to me to be a proper con
struction of the policy coupled with the rules. 
The contract of assurance is with the associa- 
ation, the association having a right to call 
upon all the members for contribution, and pro
tecting itself by the provision contained in the 
policy that the association is to be liable only to 
the extent of the funds so recovered from the 
members. This in t-ruth puts the association 
nearly in the same position as was a joint-stock 
company in which the company was the contract
ing party as insurers, and the members of the 
company were liable to the extent of their shares.
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For these reasons I  think that the plaintiffs are
Thfi'Vf “/  ]^dfiment for the amount claimed The defendants, however, have set up by way of

frnm*tv,’C a,im they are entitled ^recover

» S r fcS “ “ “

warvedhteheVeS3elra3 in?u’'ed’ and’thaT^he^had 
provSona of “ u ta“2i e ^

w h \X re a te d 1thnet, i i ’H T ™ * ? '  a'ld  the de fend ing

i?y JudS“ ent, be taken t0 amount to a wa-'ver bv the plamf ffs of their n ht to h the pwmium

estopped1" f r l J Z r  ^  by 8Uob ^  S “ «
defendant«’ o UP thls defence to the
defendante counter-claim. In the result, there
in® ’ 1 * d tbat ,tbe P on tiffs  are entitled to 
the Jxtent° of uPon their claim to
upon the defeU60;  1 "  With C08tsl and thatupon the defendants counter-claim judgment must
be entered for the plaintiffs, with costs.

Q . Judgment accordingly.
I n l ^ fc0rf Plai?fcifEa- Btockm  and Jupp.
Solicitor for the defendant, Thomas Donnitliorne.

[ H .  op  L .

HOUSE OF LORDS.
Reported by C. E . M ald e n , E „q., B a r r is te r -a t-W

June 29, Ju ly  1, 2, and 23, 1880 
(Before Lords H a t h e r l e y , B l a c k b u r n , and 

W atso n .)

T h e  S t o r m v a r t  M a a ts c h a p p y  N e d e r l a n d  v. T h e  
P e n in s u l a r  a n d  O r ie n t a l  C o m pan y  

T h e  Y o o e w a r t s ; T h e  K h e d iv e . '
ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND.

Ship Collision Merchant Shipping Act, 1873 
a U e F j r f ê la tim 3 fo r  Preventing Collision's

The Merchant, Shipping Act, 1873 (36 &  37 Viet 
c. 8o) enacts (sects. 17), “ I f  in  any case o f colli- 
f o m t  is proved to the court before which the case is 
tried, that any o f the regulations fo r  preventing 
collision contained m  or ma de under the Merchant 
Shipping Acts 1854 to 1873 has been in fringed  
the ships by which such regulations has been 
in fringed  shall be deemed to be in  fa u lt ,  unless i t  
is  shown to the satisfaction o f the court that the 
circumstances o f the case made departure from  
the regulation necessary

A rt. 16 o f the regulations made under the Merchant 
Shipping Act 1862 provides, “ Every steamship 
when approaching another ship, so as to involve 
risk o f collision, shall slacken hor speed, or i f  
necessary stop and reverse.” ’ J

The V. and the K ., two large steamers, were ap
proaching each other in  opposite directions; a 
wrong manœuvre on the p a rt o f the V. made a 
collision imminent. The captain o f the K . star
boarded his helm and gave the order to stand by 
the engines ; two minutes afterwards he ordered

engines to stop and reverse, and a m inute and 
a h a lf  afterwards the collision took place. I t  w®8 
proved that he had acted w ith  ord inary care, 
sk ill, and nerve as a seaman, and stopping ana 
reversing at once would not have prevented tbe 
collision.

Meld (reversing the judgment o f the court belou>)< 
that the C. not having complied w ith  the regula
tion, and not having shown any necessity f ° r  
departure fro m  it, must, under the above section 
be held to be in  fa u lt .

The Hibernia (31 L . T. Rep. N . S. 805) and The 
Fanny M. Carvill (32 L . T. Rep. N . S. 646) ap
proved.

T h is  was an appeal from a judgment of the C o u rt 
of Appeal (James, Brett, and Cotton, L.JJ-)> 
varying a decision of the judge of the Admiralty 
Division (Sir R. Phillimore).

The action arose out of a collision between the 
Voorwarts, a large steamer belonging to the appel" 
lants, a Dutch company, and the Khedive, a still 
larger vessel belonging to the respondents, by 
which both were much damaged.

The collision took place about 7.40 p.m. on the 
23rd May 1878, in the Straits of Malacca, off the 
island of Penang, and it appeared from the evi
dence that the weather was fine, and the vessels 
first sighted each other at a distance of several 
miles. The Voorwarts was then heading W. half 
N., and the Khedive E.N.E., and they appeared 
about to pass each other safely, green light to 
green light ; but when they were about half-a-nide 
apart the Voorwarts suddenly ported her helm, 
and threw herself across the bows of the Khedive, 
and rendered a collision imminent. The captain 
of the Khedive ordered the helm to be put hard 
a starboard, and the engineer to stand by the 
engines. Two minutes afterwards he ordered 
them to stop and reverse, and a minute and a halt 
afterwards the collision took place. The judge of 
the Admiralty Court, assisted by nautical as- 
sessors, held that the Khedive had not complied 
with A rt 16 of the regulations for preventing 
collisions at sea, and therefore held that both vessels 
were in fault, under sect. 17 of the Merchant 
Shipping Act 1873.

There were cross appeals to the Court of Appeal, 
which was also assisted by nautical assessors, and 
the assessors, in answer to a question put to them, 
said that the right manœuvre would have been to 
stop and reverse at once, but that the captain of 
the Khedive in fact gave suoh orders as a captain 
of ordinary care, skill, and nerve might fairly as a 
seaman be excused for giving under the circum
stances. The Court of Appeal thereupon found 
the Voorwarts solely to blame for the collision, 
and from this decision her owners appealed to 
the House of Lords.

The case is not reported below, except upon a 
point of practice as to staying proceedings pending 
an appeal to the House of Lords, in 5 P. Div. L 
and 41 L. T. Rep. N. S. 392.

The Solicitor-General (Sir F. Herschell, Q.C.), 
M ilw ard , Q.C., Webster, Q.C., and W. G. F. P h ill*" 
more appeared for the appellants.

B utt, Q.C., Watkins W illiam s, Q.C., and Clarkson 
for the respondents.

In  addition to the case mentioned in the judg
ment of their Lordships, the case of The Magnet 
(L. Rep. 4 A. & B. 417; 32 L. T. Rep. N. S. 129) 
was also referred to.
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At the conclusion of the arguments, their Lord- 
8blPs took time to consider their judgments.

Ju ly  23.—Their Lordships gave judgment as 
follows :

Lord B l a c k b u r n .—M y Lo rds : This was an appeal 
r °rn a judgm ent of the Court of Appeal varying 

^ ju d g m e n t of the A d m ira lty  D ivision. The 
Voorwarts, a large steamer belonging to the ap

pellants, came in to  collision w ith  the Khedive, a 
^ g e  steamer belonging to the respondents, in  the 

channel tha t lies no rth  of the island of Penang. 
Poth sustained heavy damage, and each asserted 
that the m isfortune was w holly to be a ttribu ted to 
the misconduct of the other vessel, and tha t the ir 
nwn vessel was free from  blame. The claim and 
counter-claim were tried  before the Judge o f the 
■Admiralty, w ith  two nautical assessors. The Judge 
. the A dm ira lty , in  g iv ing  the reasons for his 
Judgment, observed that the evidence was, as is 
? ° t unusual, very conflicting, and tha t he had not 

een able to reconcile i t  w ith  the supposition tha t 
both parties intended to speak the tru th . B u t he 
d 'd  not th in k  i t  necessary to say which story was 
true. Por tak in g  the evidence given on behalf of 
the Voorwarts to be honest, he and his assessors 
ca®e to the conclusion tha t the conduct of the 
second officer, who was in  charge, seeing a steamer 
approaching in  an opposite direction, re linquishing 
such charge to the th ird  officer at the very tim e 
When his vessel was actually manoeuvring, and 
going below to his dinner, was very reprehensible, 
and that the Voorwarts was to blame for want of 
■u proper look-out, which, looking at the evidence, 
■t understand to mean a proper look-out during  
’•me tim e the th ird  officer was in  charge, and for 
Uot stopping her speed after the change from  red 
ught to green (which, of course, means, even on 
tne supposition tha t there was such a change on 
the part of the Khedive, and tha t the evidence on 
i*ue other side, which denied tha t there was any 
such change, was not trus tw orthy), he then adds : 
* W ith  respect to the counter-claim  of the Khedive, 

We are of opinion tha t i t  is unnecessary to consider 
whether the statements of her witness w ith  respect 
to the bearings of the lights, especially o f the 
green ligh ts  of the Voorwarts, be or be not accu
rate, for we th in k  tha t the provisions of A r t .  16 
of the Regulations fo r P reventing Collisions at 
Sea apply to the Khedive as well as to the Voor- 
‘Warts, and th a t the Khedive ought, in  the c ircum 
stances, to have stopped and reversed, or at least 
slackened her speed at a distance and at a tim e 
which would have prevented the collision. The 
policy and princ ip le  of the ru le in  question is 
clearly to inculcate the necessity of immediately 
taking the speed off the vessel when in  such 
Proxim ity to another vessel as to reader a collision 
Probable. I  therefore pronounce both vessels to 
blame.”

Both parties appealed to the Court of Appeal, 
which also was assisted by nautical assessors. 
The judges of appeal d id  inqu ire  in to  the 
<lue8tion which the court below had thought i t  
unnecessary to  consider. They came to the con
clusion tha t the facts were more accurately 
described by the witness fo r the Khedive than by 
the witness fo r the Voorwarts, and tha t the 
vessels were at least three and a ha lf miles apart, 
Were approaching each other, green lig h t to green 
lig h t, w ith  so large a bearing as to make i t  
certain tha t i f  both kept th e ir course they would

have passed w ithout any danger of a collision. 
B rett, L . J . ,  in  de livering the judgm ent of the 
Court of Appeal, says : “  We are of opinion hat 
those vessels continued to  approach each other 
in  tha t way t i l l  they were w ith in  the  v ic in ity  of 
each other, not farther at the most than a m ile 
from each other. Probably they were somewhat 
less than a mile, and being in tha t position, green 
lig h t to green lig h t, starboard bow to starboard 
bow on opposite and parallel courses, at so short 
a distance as tha t the Voorwarts suddenly pat 
her helm hard aport and so came suddenly 
towards the other ship, which up to tha t moment 
had been in  a state of safety. U p to tha t moment 
there was no occasion whatever fo r the other ship 
to have slowed its  speed or altered its  manœuvres 
in  any way. The Khedive was perfectly jus tified  
up to tha t moment in  continuing at fu ll speed, 
because the vessels were so approaching tha t 
there was no danger of collision, i f  they had kept 
on : bu t the master of the Voorwarts, from  want 
o f ’ look-out probably, and then from  fear of 
suddenly find ing himself in  the v ic in ity  of another 
ship, performs the wrong m anœ uvre-tbe  abso
lu te ly  wrong manœuvre— he puts his helm hard 
aport. I t  was noticed by those gentlemen who 
advised us tha t this was not merely caused by bis 
want of look-oat, but by his want of presence o f 
m ind ; bu t there was also a want of due care in  
navigation in  this case, tha t a superior officer to 
him,S having been on the deck, at the tim e the 
steamers were approaching each other, le ft i t , 
whereas in  the ir judgm ent, in  which we en tire ly  
I r e e  a senior officer, when ships are approachmg 
iu  tha t way, ought not, being on the deck, to 
have le ft i t  However tha t may be there was an 
ah lo lu te lv wrong manœuvre by the Voorwarts, 
b r in iin g  the ship from a state of safety in to  one 
of sudden and im m inent danger. The captain of 

B V 1 j ;,,. „ „  seeing th is manœuvre, gave orders 
S*»“  t o O  a-starboard, and at ¡ to

* P a l l m t  he gave the order to stand by the 
S e T  He d i d f o l  at tha t moment give the 
engines engines, or to reverse them at
fnUspeed PThe helm was put hard a-starboard,
the engineer did stand by the engines, i t  was bu 
tne enginee ■ ut0 or perhaps somewhat
more thanPa m inute, tha t the captain of the Khedive 
“ dered the engines to be stopped and reversed at 
oraerea ë, t j iatj order was given they
were stopped and reversed at full speed and they
were reversing at fu ll speed at the moment of the were rev S ^  g of the Voorwarts had not

"*■ ®  i i _____ «  » n i n n  f n l l  c r m o r lcollision, 
been stoppedneen stoppeu even, but were going ta l l  speed 
ahead u n til the two ships were m collision. That 
the Voorwarts therefore was to blame, and greatly  
to blame, cannot be doubted. The question must 
remain whether those on board the Khedive were 
g u ilty 'w ith in  the rule that I  have endeavoured to 
enunciate, from a want of ord inary care and s k ill 
in  what they did. W e are advised, and we are of 
opinion, tha t up to the tim e when the Voorwarts 
pu t her helm hard aport, and brought the ships 
in to  sudden danger, there was noth ing wrong on 
the part of those who were in  command of the 
Khedive or of those on board of her. We are 
advised,’ and are of opinion tha t, under the c ircum 
stances’ and in  the position o f those two ships, i t  
was quite r ig h t tha t the helm of the Khedive should 
be p u t hard a-starboard. B u t then comes the 
question whether the captain ought not, at the 
tim e he ^ave the order to p u t the helm hard a-
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starboard, to have ordered the engines to be 
stopped and reversed. I t  was obvious that at that 
moment there were two steamships approaching 
each other in great danger of collision ; it is ob
vious, therefore, that the rule of navigation applied 
unless there were something which made it 
necessary for the safety of the navigation 
that the rale as to stopping and reversing 
should not be acted upon. Upon that of 
course we are bound to consult the gentlemen who 
advise us, and the question which we put to them 
was ‘ Was it a right manœuvre, under the cir
cumstances, on the part of the captain of the 
Khedive to order the engineers to stand by the 
engines, or was the right manœuvre then to order 
the engines at once to be stopped and reversed ? ’ 
the answer was as might have been expected, that 
The right manœuvre would have been to order the 
engines at once to be stopped and reversed.”

My Lords, at your bar there was a lengthened 
argument on the evidence, the counsel for the 
appellants urging every argument that could be 
produced to lead your Lordships to draw the con
clusion that the Voonuarts was not to blame, to 
the extent at least to which the Court of Appeal 
thought she was, or at least that the Khedive was 
not free from blame up to the time when the 
Voonuarts put her helm hard aport. I  should 
not, even if my own judgment would have been 
the other way, like to differ on a question of fact 
from those who had the assistance of nautical 
assessors, but, as far as I  am able to form an 
opinion, I  agree with the Court of Appeal. I  will 
indicate the principal reason why I  do so. There 
is a conflict of testimony on this point. The second 
officer says, that exactly at 7.30, that is about 
fifteen minutes before the collision, he saw a blue 
light from the Khedive, and almost at the same 
instant, and just before the third officer re
lieved him, he had passed the order to port, 
having just then, as he says, seen the red light 
about half a point on his starboard bow, and, 
as he judged, four or five miles off. But it 
was not on that account that he gave the order 
to port, but because his vessel had fully a couple of 
degrees to the west of the course he was steering 
W.ÿN., and he ordered the helm a little bit to 
port to bring her back to her course. The third 
officer, who was coming up to relieve him, thought 
the order to port was not heard, and repeated it 
loudly. This brought out the captain, who also 
says he saw the red light, but on his port bow, and 
the chief officer who was there, but not on duty, 
also says that he saw the red light on the port 
bow. I t  is to be observed that neither the captain 
nor the chief officer stayed long enough to have 
more than a glimpse of this red light, bub still 
there were four witnesses who say that they then 
saw the red light, and if they are to be believed, 
the head of the Khedive must at this time have been 
more towards the Voorwarts than the captain of 
the Khedive had desired, for, when he ran down 
towards the white light, which he then thought 
might be the stationary light of a pilot boat, he 
gave orders that it should be kept half a point on 
the starboard bow, and he thought this order was 
obeyed ; but I  do not myself think it improbable 
that the vessel did for a short time head a point 
farther south than was intended. But even if the 
third officer was right in thinking that at this time 
the Khedive, then at a considerable distance, 
showed her red light, that would in no way exone

rate him from the obligation to keep a good look
out on the Khedive lights whilst they were 
approaching nearer, and it was on the manœuvres 
of the two ships during the ten minutes or so that 
elapsed between the time when the third officer 
was left alone in charge and the time when he 
gave the order to put her helm hard aport that all 
depended. The case of the Khedive, which the 
Court of Appeal believed, was, that when the blue 
light was burnt out the vessels were six or seven 
miles apart, which is farther apart than the 
officers of the Voorwarts say, and that the head of 
the Khedive was immediately put on her old 
course E.ÿN., whilst they watched the lights of 
the Voorwarts and first saw for an instant the red 
light of the Voorwarts and directly after her green 
light, the vessels being then about six miles apart 
and the time about 7.28. Then the helm was pub 
to starboard, and the vessel’s head brought to 
E.N.E., the green light of the Voorwarts being 
seen two and a half to three points on the star
board bow ; and then the vessels for ten or twelve 
minutes continued to run nearly parallel, green 
light to green light, till the Voorwarts suddenly 
showed her red light, being then half a mile to 
three-quarters of a mile off. I f  this is accurate, 
the conclusion is irresistible that the third officer 
of the Voorwarts had kept no look-out at all 
during these ten minutes, having taken it for 
granted that the Khedive was continuing with her 
red light towards him, until he suddenly saw the 
green light, and then lost his presence of mind and 
did the very worst thing he could do. The 
third officer says he did keep a look-out, and that 
the Khedive red light continued visible till a blue 
light was burnt on board the Khedive, that whilst 
it was burning the lights of the Khedive were 
obscured, and when the light went out he saw the 
green light, and immediately put bis helm hard to 
port. The Khedive did, it is admitted, after its 
first blue light proved a failure, burn a second blue 
light, but this was done whilst they were yet 
uncertain whether the white light of the Voor
warts was the moving light of a steamer or the 
stationary light of a pilot boat, and therefore whilst 
the vessels were several miles apart. I f  the third 
officer speaks true the second blue light was 
burned when the vessels were within a mile of 
each other. This I  think incredible. I  do not 
know if all the noble and learned Lords who heard 
the argument agree with me in attaching so much 
weight to the time when the blue light was shown, 
but 1 believe they all agree that this House must 
act on the opinion of the Court of Appeal, that the 
Khedive was not to blame until after the collision 
was imminent, or perhaps I  should say inevitable.

But there arises a question of great general 
importance on which the judges of appeal have 
reversed the judgment of the Court of Admiralty. 
In  what follows I  assume the story of the witnesses 
of the Khedive to be the truth, and that everything 
done by the Khedive was right until the Voor
warts suddenly ported, being then within three- 
quarters of a mile. Captain Steward gives this 
evidence in chief:—He saw the red light. Mr. 
Burt: How did she bear on your starboard bow 
at that time ? A. About three points.—Q. Did 
you give any order? A. Yes.— Q. What was it? 
A. Hard a-starboard.—Q. What would have hap
pened supposing you had hard ported instead ? 
A. We should have come nearly stem on.—Q. 1° 
other words, was it in your judgment safe then to
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port ? A. My professional judgment was that it 
was not safe to port.— Q. And you gave the order 
hard a-starboard P A. Hard a-starboard,—Q. Did 
she keep her red in view, or did you ever see the 
green again before the collision ? A. No, kept the 
red in view.—Q. Besides ordering bard a-star
board, did you give any other orders? A. Stand 
by below, stand by the engines.—Q. When was 
that given P A. A t the same time that hard 
a-starboard was given.—Q. What was your 
next order P A. About a minute later I  gave the 
order to full speed astern.—Q. Did you judge, at 
the time you gave the order full speed astern, that 
the collision could be avoided or not. A. I  con
sidered it inevitable then.—Q. When you ordered 
your helm hard a-starboard, with what view did 
you give the order P A. W ith the view of 
endeavouring to bring the ships parallel,or asnearlv 
as possible parallel, to lessen the force of the colli
sion.—Q. I  presume you knew, when she changed 
from green to red, what helm she was under ? 
A. Yes.— Q. What was it ? A. Evidently hard a- 
port.— Q. You have said that you gave the order 
afterwards to reverse your engines, or put them 
full speed astern: was that order obeyed P A. I t  
was, the telegraph answered immediately.—And 
afterwards in cross-examination : Q. You say that 
you ordered hard a-starboard, and you at the same 
time ordered the engineers to stand by P A. Yes, 
to stand by.—Q. Is that so, at the same time ? 
A. A t the same time.— Q. You had seen then that 
the Voorwarts was porting ? A. Yes.—Q. And, 
according to your account, porting suddenly ? A. 
Porting suddenly. Q. Was that the only order 
which you then gave to the engines, to.,,stand by P 
A. That was the first order that I  gave to the 
engines.—Q. Was that the only order you then 
gaveP A. A t that moment, yes.—Q. Then your 
engines continued until a minute later “ full speed 
ahead?” A. Yes, two minutes later.— Q. Then 
two minutes after you saw she was porting, you 
continued your engines full speed ahead P A. Yes. 
—Q. What for ? A, In  the hopes of going ofE in 
parallel courses; my head was going off sharp, and 
I  was in hopes, by continuing on my course, that 
we should oome parallel, or, at any rate, lessen the 
force of the collision; the further I  could get off, 
and the longer I  could keep on, the more likely it 
was that we should keep clear.—Re-examined by 
Mr. B u tt: Q. One word upon that last question 
yon say you kept your engines going ahead for a 
little time after the order to stand by. She was 
swinging round under her starboard helmP A. 
Starboard helm.—Q. W ill she continue to swing 
round faster under that starboard helm if yon 
stop her, or if  you keep the engines going ahead P 
A. Keeping the engines going ahead sbe would 
swing faster; the greater the speed the faster she 
obeys the helm.—Q. Whatever the other ship did 
you did stop and reverse before the collision ? A. 
Yes, a minute.— Q. And you were going astern at 
the time of the collision ? A. Yes.

The evidence I  accept as qu ite accurate. The 
phrase “  a m inute ”  in  the examination in  chief 
and “  two minutes ’* in  the cross-examination are 
no discrepancy. The captain had other th ings to 
th in k  of than the precise length o f time. A llan , 
who was in the engine-room, and who would have 
to  enter the times m his log, says he looked at the 
clock in  the engine-room, and tha t by i t  the order 
to tu rn  astern fu ll speed was given a m inute and 
a ha lf a fte r the order to stand by the engines, and

that the collision was three minutes after the 
order to stand by the engines.

As I  stated before, the judges of appeal had 
the advantage of having nautical assessors, whose 
advice they could ask on anything the court 
thought important. This House has not that ad
vantage, and must act on the answers given to 
the questions actually asked. The nautical asses
sors, as appears by what I  quoted before, advised 
the Court of Appeal that the order to put the 
helm hard a starboard was right, but that the 
order full speed astern ought to have been given 
at once, by which I  understand them to mean, not 
merely that to go on full speed was in contraven
tion of the 16th Article of the Regulations for Pre
venting Collisions at Sea, but that it was bad 
seamanship in itself; and this was in conformity 
with the opinion of the Court of Admiralty. But 
the judges of appeal thought this did not dispose 
of the case, and they asked and obtained the 
advice of their assessors on a further question. 
To avoid any mistake as to what was asked and 
what was answered, I  will read the words of the 
judgment on this part of the case. After saying 
that the assessors said that the right manoeuvre 
was not to order the engineer merely to stand by 
the engines, but the right manœuvre would have 
been to order the engines at once to be stopped 
and reversed, Brett, L.J. proceeds : “ Therefore, 
at that moment, the captain of the Khedive did 
not do what was absolutely the right thing. 
Moreover, if he did break the rule of navigation, 
by breaking that rule at that moment, there is no 
doubt that he put the property and the liability of 
his owners into the greatest jeopardy. We do not 
desire in the least to encourage the idea that the 
captain of a steamer, when there is danger of 
a collision with another, should break from this 
rule to stop and reverse. I t  is a most valuable 
rule, and must be obeyed if it possibly can be, and 
those who disobey it must be made liable for that 
disobedience unless they can, under very peculiar 
circumstances excuse themselves. But, having 
regard to what I  have before stated, we then 
asked our advisers the following question ‘ I f  
this order which he gave was not absolutely right 
under the circumstances (that is the order only 
that the engineers should stand by the engines), 
was that such an order as a captain of ordinary 
care, skill, and nerve might be fairly as a seaman 
excused for giving under the circumstances iu 
which this captain was placed ? Those circum
stances, as was well kuown to those who advised 
us, were that at a distance of not more than a mile 
the ships were starboard bow to starboard bow, 
approaching on opposite courses, so as not to 
involve risk of collision, and at that distance those 
on board the Voorwarts suddenly put their helm 
hard aport, so as to bring them suddenly towards 
the Khedive, and so put the Khedive into a position 
of sudden unexpected critical danger. Therefore 
the question comes to be whether, the captain of 
the Khedive being so suddenly placed in such a 
critical position, it can be said that he was guilty 
of a want of ordinary care and skill under such 
circumstances in hesitating for the space of a 
minute whether he would order his engines to be 
reversed full speed. And I  cannot help stating 
that that hesitation might involve this view, 
the ships being in such a position, if those 
on board the Voorwarts had, from doing the 
wrong thing, resolved in a moment to do
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the right thing then it might be that the going 
ahead full speed of the Khedive would give them 
more room to get right again from what they were 
doing ; but still we are advised and are of opinion 
that he did the wrong thing under the circum
stances. But in answer to that last question, 
those advisers have advised us that, the captain 
ot the Khedive might be, as a seaman, fairly 
excused for that hesitation of a minute, and if so 
we are of opinion that, although he broke the rule’ 
and although he did not do that which was the 
best thing to do, yet in respect of that hesitation 
of a moment ( I  will no; say for a momeut—for a 
minute) to do the best thing, he is not to be found 
guilty of a want of ordinary care and skill and 
nerve under those difficult circumstances in which 
he was placed, I f  that be so, those who conduct 
the case of the Khedive have proved that those on 
board the Voorwarts were guilty of negligence in 
the legal sense, and have satisfied the court that 
those in charge of the Khedive were not guilty of 
negligence or want of ordinary care, skill, and 
nerve, which contributed to the accident. I  must 
say that those who advised us are of opinion that 
tne vessels, when this manœuvre of the Voor
warts was made, were so close that, considering 
the size of the vessels, considering the speed at 
wrhich they were both then justifiably going, con
sidering that they were screw ships of the largest 
calibre, and that they were then so close, the cir
cumstances of stopping and reversing, in the 
opinion of our advisers, would not have had a 
material effect on either ship.” I  may observe 
that this does not appear to have been the opinion 
of the judge of the Admiralty and his assessors, 
lor they say that it might have prevented the 
collision. Brett, L. J. proceeds : “ I f  so, the collision 
was inevitable when the Voorwarts performed 
her wrong manœuvre, and if so, even if the captain 
ot the Khedive was wrong, he would not be wrong 
m any manner contributing to the accident But 
without differing from these gentlemen, we do not 
think it right to put this decision quite alone upon 
that view of theirs—rather upon the other; it being 
manifest that that view of theirs goes a long way 
to justify the other view, namely, that if this was 
done at a time when the vessels were so close in 
their opinion a collision was inevitable. I f  it were 
not quite inevitable it is obvious that it was done 
at a time that brought the captain of the Khedive 
suddenly and without warning into a most critical 
position of danger. I t  is upon that ruling only 
that we desire to base this judgment ; and on that 
rule, and on our decision with regard to that rule 
we are of opinion that the owners of the Voor
warts are solely liable for this collision and 
that damages must be awarded accordingly.” 
James, L.J. added : “ The Lord Justice has commu
nicated to us what the judgment would be, we 
were well aware of it, and I  need not say that that 
is the judgment of the court. I  may perhaps be 
allowed to add that, if a heavy van drives along 
the street and make the horse of a carriage 
unmanageable, I  cannot hold that the coachman 
is to blame if he pulls the wrong rein.”

I  may observe that the terms in which the ques
tion is asked seem to me hardly to do Captain 
Steward justice. H ea t once, on seeing the red 
light, took in the situation. He thought, and was 
right in thinking, that the Voorwarts was crossing 
his bows, and that within five minutes from thaï 
time, if he did nothing, he must come stem or

upon her, ana probably send her to the bottom. H® 
did not hesitate, but at once made up his mind that 
the best thing to do was to put his helm hard to 
starboard with a view to endeavour to bring the 
ships parallel, or as nearly as possible parallel, to 
lessen the force of the collision, and in this the 
nautical assessors (in the Court of Appeal) 
say he was righ t; and, as far as I  am competent 
to form an opinion, I  should say that if he had 
not done so the Voorwarts would probably have 
been sunk, and so that by so doing he probably 
prevented a great loss of life, and diminished the 
loss of property. He did not reverse his engines, 
which was an error; but, as I  think I  must under
stand the answer of the nautical assessors, that 
was such an error as a seaman might under such 
circumstances commit, without proving thereby 
that he was deficient in care, skill, or nerve; and 
this the judges of the Court of Appeal thought 
justified them in reversing the judgment of the 
Court of Admiralty, and finding the Khedive free 
from blame.

I  am sorry to be obliged to say that, I  come 
to a different conclusion. I  feel how hard it is 
when, on the view I  take of the facts, Captain 
Steward showed so much skill and nerve, and did 
so much good, to say that his owners should be 
made liable to a heavy payment in consequence 
of a venial error on his part ; but the view I  take 
of the Merchant Shipping Act 1873 (36 & 37 Vick 
c. 85, sect. 17) is such as to compel me to advise 
your Lordships that this should be done.

In  the case of The R iver Wear C om m issioners  
v. Adamson (2 App. Cas. 743; 37 L. T, Rep- 
N. S. 543; 2 Asp. Mar. Law Cas. 145) 1
expressed my view of the common law in these 
terms: “ The owner of the injured property must 
bear his own loss, unless he can establish that 
some other person is in fault and liable to make 
it good. And he does not establish thi3 against 
a person merely by showing that he is the owner 
of the carriage or ship which did the mischief, for 
the owner incurs no liability merely because he is 
owner. But he does establish such a liability 
against any person who either wilfully did the 
damage, or neglected that duty which the law 
casts upon those in charge of a carriage on land 
and a ship on the water, to take reasonable care 
and use reasonable skill to prevent it from doing 
injury, and that this wilfulness or neglect caused 
the damage, and if he can prove that the person 
who has been guilty of either stood in the relation 
of servant to another, and that the fault occurred 
in the course of his employment he establishes a 
liability against the master also.” I  should add, 
to prevent possible misapprehension, that although 
apart from statute law, the duty which the court 
casts upon him who has the management and 
control of a ship at sea is the same as that which 
the law casts on those who have the management 
of a carriage on shore, namely, to take reason
able care and to use reasonable skill to prevent it 
from doing injury, yet that the different nature 
of the two things makes a great difference in the 
practical application of the rule. Much greater 
care is reasonably required from the crew of a 
ship, who ought to keep a look-out for miles, than 
from the driver of a carriage, who does enough it 
he looks ahead for yards; much more skill is 
reasonably required from the person who takes 
the command of a steamer than from one who 
drives a carriage.
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The earlier part of the judgment o.
expresses the rule of common law t° ® 

same effect, though in other language, ana i  
need not say that so far I  quite agree with 
™*n. And I  agree also in what he says that a 
man may not do the right thing, nay, may even do 
the wrong thing, and yet not be guilty of neglect 
°f his duty, which is not absolutely to do rig 1 a 
a"  events, but only to take reasonable care ana 
Use reasonable skill; and I  agree that, when a 
man is suddenly and without warning thrown into 
a critical position, due allowance should be made 
fTor this, but not too much. If , to take the example 
James, L.J. gives, the driver of a van cracking his 
whip makes the horses of a carriage suddenly un
manageable, the fact that the driver of the car- 
riage pulled the wrong rein would be muc e8S 
cogent evidence of want of reasonable skill or 
reasonable care on his part than if he 11 0
same thing when driving along in the ordinary 
way, but it would still be evidence. . ,

I t  was on the application of this last prmcip 
‘hat the Court of Appeal reversed the 
0f the Admiralty Court in the case of The 
Castle (4 p. Div. 219 ; 41 L. T. Rep. N- S. 747 , 
4 Asp. Mar. Law Cas. 207). In  that case no 
question arose as to the infringement of any oi 
the_ statutable directions, and the question w ■_ 
entirely one of degree, how much allowance s 
he made for the suddenness of the thing w e 
determining whether there was a want ot reason
able care and reasonable skill. , ,

But the Legislature has thought fit lrom rim® 
rime to make enactments as to what vessels Shan 

it is obviously desirable that one ship w en 
sfeinganother should know what it is to be expec e 
that she will do. These directions are to be xoi- 
iowed, and, to secure that they will be observe , 
the Legislature made provisions which have been 
varied from time to time. That in the Merchan 
Shipping Act 1854 (17 & 18 Viet, c. 104, s. 298) 
was in these terms : “ I f  in any case of collision
it appears to the co u rt before which the case is
tried that such collision was occasioned by t e 
non-observance of any rale,” &c., “ the owner o 
the ship by which such rule has been infringe 
shall not be entitled to recover any recompense 
whatever for any damage sustained by such ship 
m such collision, unless it is shown to the Sat’S' 
faction of the court that the circumstances of the 
case made a departure from the rale necessary.

On the construction of thisand similarly worde 
enactments, it had been held in T u ff v. Warman 
(5 C. B. N. 8. 573; 27 L. J. 322, 0. P.) that
though the plaintiff had infringed the rules, and 
hy his neglect of duty brought the vessel into 
danger, yet if the defendant could by reasonable 
care have avoided the consequences of the plain
tiffs’ neglect but did not, and so caused the injury, 
the plaintiff could recover, as under such circum
stances the collision was not “ occasioned by the 
non-observance ” of the rule. This prevented tho 
statute from producing the effect which those who 
framed it wished; but nothing was done till 
attention being apparently called to the subject 
by the case of The Fm ham  (L. Rep. 3 P. 0. 212 ; 
23 L. T. Rep N. S. 392; 3 Mar. Law Cas. O. S. 
484), sect. 17 of the Merchant Shipping Act 
1873 (36 & 37 Vint. c. 85) was passed in the 
following words: “ I f  in any case of collision 
it is proved to the court before which the case 
is tried that any of the regulations for pre

venting collision contained in or made under the
■nr QVlinnintr Acts 1854 to lo7o, nas neen
infringed, the Pship° by which such regulation has

"  infringed shall be deemed to be in fault, 
unless it "'¡hown to the satisfaction of the court 
tb it the circumstances of the case made departure 
from the regulation necessary.

T h e  re g u la t io n s  which come into question m  this
1 ® 16 ■ “ Every steamship when approach-

° sno^rsh ip  so as to involve risk of collision 
Lhf 11 slacken h «  speed, or if necessary stop and re-

Sa“ ASSe*“«"»'*"i“  a"  mu“ bJu n T n le ra  of navigation ; and due regard

consequences of any neglect to carry rights or 
signals or of any neglect to keep a proper look 
out or of any neglect of any precautions which 
may be required by the ordinary practice of 
seamen, or1 by the special circumstances of the
CaSe*” . X  P 4.UThe change made in the language of the 
enactment cannot have been made without an 
object, and one object I  think must have been to 
take away what was the ra tio -aecidendi in T u ff v. 
Warman (ubi sup.) ; and another to render it un
necessary to have resort to an artificial rale as to 
the inference to be drawn from evidence, as in 
The Fenliam  (ubi sup.). Since that statute was 
nassed there have been two important decisions 
r>f thfl Privv Council upon its construction, 1 he 

7 l L . T . ^ \ s . ^ ; a A » M „ . L . w  
Oas. 454) and The Fanny M. CarvdU .32 L. T. Rop. 
N. S. 646; 2 Asp. Mar. Law Cas. 478, 565), which 
are not reported in the Law Reports. T here has not 
been, as far as I  can learn, any case in the Court of 
Appeal requiring it to consider the case oi the 
statute till the present, (a) and most unfortunately 
the reasons which induced the court mthe present 
case to pass it over as irrelevant are not given.

I t  is never satisfactory to come to the conclu
sion that the opinion of another is wrong without 
appreciating the reasons which led to that opinion. 
Here your Lordships are forced to do so, for the 
Court of Appeal has not given those reasons.

In  The Fanny M. C a rv ill (ubi sup.) it is said in 
the Privy Council: “ In  construing the clause in 
question it is to be observed that the Act of 1873 
did not repeal, nor was it a substitute for, the 
Merchant Shipping Acts of 1854 and 1862. On 
the contrary, sect. 2 declares that it is to be con
strued as one with them. How sect. 298 of the 
Act of 1854 and sect. 29 of the Act of 1862 pro
vide each that in certain cases of the infringe
ment of the sailing regulations, those guilty of 
the infringement shall incur certain consequences. 
But each contains the qualification that the colli
sion shall appear to the court to have been 
occasioned by the non-observanca of the regula
tion infringed. When, therefore, in sect. 17 of 
the Act of 1873, the Legislature omitted this 
qualification, it must be presumed to have done 
so designedly, and at all events to have intended

(a) See The Condor, 4 P. Div. 115; 40 L. T. Rep. 
N. S. 442 ; 4 Asp. Mar. Law Cas. 115.
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that it should be no longer incumbent upon the 
opposite party to prove that the non observance of 
the regulations in part contributed to the collision. 
Nor does it appear to their Lordships that the 
17th section of the Act of 1873 can be taken 
merely to shift the burden of proof by raising a 
presumption of culpability to be rebutted by proof 
that the non-observance of the regulations did not 
in fact contribute to the collision, because the 
preceding section, the 16t,h, clearly shows that 
where the Legislature intended only to raise a 
presumption capable of being rebutted by such 
proof, it used apt words to express that intention. 
Their Lordships, therefore, conceive that, what
ever be the true construction of the enactment in 
question, that which would take the case out of 
its operation by mere proof that the infringement 
of the regulation did not in fact contribute to the 
collision is inadmissible. They conceive that the 
Legislature intended at least to obviate the 
necessity for the determination of this question of 
fact, often a very nice one, upon conflicting evi
dence.” The rest of the judgment proceeds on a 
question not raised by the facts in the present 
case.

But I  quite agree in this view of the law, 
and it renders it unnecessary to consider the last 
finding of the nautical assessors, on which the 
Court of Appeal did not act, or to inquire whether 
they, or the judge of the Admiralty Court, took 
the right view of the facts. I  think further that, 
where a sudden change of circumstances takes 
place which brings a regulation into operation, 
though the thing prescribed by the regulation is 
not done by the person in charge, yet the regu
lation can hardly be said to be infringed by him 
till he knows, or ought to have known, and but 
for his negligence would have known, of the 
change of circumstances. But it would be doing 
Captain Steward great injustice to say that he 
failed to observe the change of circumstances. 
He at once took in the situation, and was aware 
that there was risk of a collision, and that it was 
imminent if not inevitable, and he acted with 
great promptitude and skill, so as greatly to 
alleviate the violence of that inevitable collision. 
But he did not stop and reverse, nor even 
slacken his speed, and there he departed from 
the course prescribed by Art. 16 of the regula
tions ; nor was there anything in the circum
stances rendering a departure from this rule 
necessary in order to avoid immediate danger. 
Even if it  would, in the absence of such a positive 
rule, be better seamanship to keep way on the 
ship in order to make her more manageable, which 
is not clear, the Legislature has thought it better 
to prescribe the course which must be followed. 
I  feel, though very sorry for it, obliged to advise 
your Lordships to allow this appeal, and to restore 
the order of the Admiralty Division.

Lord W a t s o n .— [After going through the evi
dence, his Lordship continued :}—Assuming it to 
be proved, as I  think it is, that the Voorwarta was 
g u ilty  of fault in unjustifiably steering across the 
bows of the Khedive, the appellants contend that 
the Khedive must also be held to have been in 
fault, and that the decree of the judge of the 
Admiralty Division ought therefore to be restored. 
They do not assert that the officers navigating 
the Khedive were guilty of negligence or fault in 
the sense of the common law ; but they do assert 
that the Khedive infringed Art. 16 of the Regula

tions for preventing Collisions at Sea, by failing 
to slacken speed, or stop and reverse at a time 
when the vessels were in imminent danger of 
collision ; and they maintain that under the pro
visions of sect. 17 of 36 & 37 Viet. c. 85, the 
legal consequence of such infringement is that, 
for the purposes of the present case, the Khedive 
must be deemed to have been in fault.

The experts in the Court of Appeal are of opinion 
that the absolutely right manoeuvre on the part of 
the captain of the Khedive would have been to stop 
and reverse immediately after the red light of the 
Voorwarta was seen. They are of opinion that the 
captain did, for the minute and a half after that 
light became visible, adopt not the better, but the 
less expedient manoeuvre, although they do not 
think the adoption of the better would have 
materially affected the collision.

I  must now advert to those statutory provisions 
in respect of which it is contended that the Khedive 
must be deemed to have been in fault. The enact
ments especially founded on by the appellants are 
to be found in Art. 16 of the regulations embodied 
in the Act of 1862 and sect. 17 of the Merchant 
Shipping Acts Amendment Act of 1873. In  con
struing these enactments I  think it may be useful 
to consider what has been the course of legislation 
for the avowed purpose of preventing collisions 
at sea. The Merchant Shipping Act of 1854 
(17 &  18 Viet. c. 104.) enacted certain rules in 
regard to lights, fog signals, and the courses to 
be steered by vessels meeting and passing each 
other, and for enforcing the observance of these 
statutory rules it was provided by sect. 298 that 
where, in any case of collision, it appeared to the 
court that the collision was occasioned by the non- 
observance of any of them, the owner of the ship 
by which the rule was infringed should not be 
entitled to recover any recompense for the damage 
sustained by his ship, unless it were shown to the 
satisfaction of the court that the circumstances of 
the case rendered a departure from the rule neces
sary. The Legislature had not, as yet, made any 
regulation touching the speed of meeting vessels. 
The Amendment Act of 1862 (25 & 26 Viet. c. 63) 
repealed by sect. 2 and schedule A. the rules, and 
also sect. 298 of the Act of 1854, and by sect. 25 
and schedule C. enacted a new code of regulations 
for preventing collisions at sea, power being given 
to Her Majesty to alter or add to them from 
time to time, on the joint recommendation of the 
Admiralty and the Board of Trade. A ¡'D. l 6 of the 
regulations, which is still in force, provides that 
“ every steamship when approaching another ship, 
so as to involve risk of collision, shall slacken her 
speed, or if  necessary stop and reverse; and every 
steamship shall when in a fog go at a moderate 
pace.” By sect. 29 of the Act of 1862 it was 
enacted that “ if in any case of collision it appears 
to the court before whom the case is tried that 
such collision was occasioned by the non-obser
vance of any regulation made by or in pursuance 
of this Act, the ship by which Buch regulation 
has been infringed shall be deemed to be in fault, 
unless it be shown to the satisfaction of the court 
that the circumstances of the case made a depar
ture from the rule necessary.” The Amendment 
Act of 1873 (36 & 37 Viet. c. 85) made no change 
in the regulation as to speed, but it repealed 
(sect. 33) sect. 29 of the Act of 1862, and in lieu 
thereof enacted (sect. 17) as follows : “ If  in any case 
of collision it is proved to the court before whioh
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the case is tried that any of the regulations or 
preventing collisions contained in or made under 
the Merchant Shipping Acts 1854 to 1873 has 
been infringed, the ship by which such regulation 
has been infringed shall be deemed to be 
in fault, unless it is shown to the satisfaction 
of the court that the circumstances of the case 
made departure from the regulation necessary.

I  think it is impossible, upon a careful considera
tion of these successive enactments, to avoid the 
inference that the Legislature did not intend, m 
certain specified circumstances, to leave mariners 
to decide for themselves, but, on the contrary, 
intended to prescribe rules to be observed by all 
in these circumstances, and that no one was to be 
excused for non-compliance, or exempted from the 
statutory consequences of non-compliance with 
the rules, in circumstances to which they were 
applicable, unless he could bring himself within a 
statutory exception. I  am also of opinion that in 
enacting these regulations, and in fencing t  em 
with provisions as to the consequence ot non- 
observance, the Legislature was not declaring or 
even relying upon any known principle ox law, 
but was deliberately creating many new duties, 
with relative responsibilities, unknown to 
common law. I t  is further apparent that the
repeal of sect. 29 of the Act of 1862, 
stitutionfor it of sect. 17 of the Actot 1873, 
have been intended to increase the stringency 
the statutory regulations. The interpretation 
sect 17 of the more recent Act, so far as req i 
for the decision of the present case, does nou 
appear to me to be attended with difficulty, 
vessel at or about the time of collision  ̂
another infringe a statutory rule which w as m  the 
circumstances applicable, and if it be no > 
Wished that a necessity existed for departing 
the rule, the vessel so infringing must, in terms 
of the statute, be held to have been ih fault.

Now, on the asumption that the Khedivei did 
infringe Art. 16 of the regulations, it has not been 
suggested, and it certainly is not proved, 
captain of the Khedive was constrained o P 
from it by any necessity, real or supposed, 
that which I  have assumed were conceded, 1 sbouia 
have no hesitation in applying the Pr°vli‘J, ,. 
sect. 17 to the case, and holding that the Kh.d ive
was in fault. ,

I t  therefore becomes necessary to consider 
whether Art. 16 was or was not infringed by 
the Khedive. Apart from statutory *
tions or exemptions, to which I  sh . 
diately refer, it does not seem dou ,
during the period of a minute and a half which 
elapsed between the order to “ stand by a 
order to « stop and reverse ” the Khedive was 
within the rule established by Art. 16, 
obeyed it. A t the time the order to stand by 
was given, the two vessels were not only approach
ing each other “ so as to involve risk of 
but were seen and known to be so by the P 
of the Khedive. Had it been possible to hold upon 
the evidence that the period in question was so 
brief, and the Voowarts’ sudden change ot course 
so startling, that the captain could not be fairly 
expected to suppose, and did not realise the ac , 
that a collision was imminent before he ga*© e 
order to “ stop and reverse,” I  should in that case 
have acquitted the Khedive of fault on the groun 
that Art. 16 could not be reasonably held to apply 
before the moment at which it was actually

obeved But the captain’s own testimony excludes 
that  ̂ inference, because he distinctly avows that 
he at ones la w  the risk of the collision, but instead 
of giving obedience to the rule, he steered so as to

lulTand unqualified * but it is rightly contended 
for the Khedive that it must be read in connection 
with Art. 19, which runs as follows : ‘ In obey^g 
Ind construing these rules, due regard must oe 
, , in nil dangers of navigation, and due regard
must also be”had to any special circumstances 
which may exist in any particular case,.rendering
a departure from  the rules necessary m order to
avoid immediate danger. lois article un 
doubtedly introduces ce rta in  important qualifica
tions  of the  rule enacted by Art. 16, but i  do not 
t h i n k  the case of the Khedive can be brought

There is'nothing in^he^case to^u^^^any^danger

danger was the very danger to which the rule 
aDulies to prevent which it had been enacted. 
And there is fust as little room for the suggestion 
that there existed any special circumstances which 
rendered it necessary for the Khedive to continue 
at full speed, instead of s low ing , or stopping, or 
reversing, in order to avoid immediate danger.
T am accordingly of opinion tha t the Khedive 
L in g  w ith in  the^ru le  of Art. 16, and not w ithm  
any of the sta tutory exceptions to tha t ru l®> 
fringed i t  ; and seeing tha t i t  has no. been proved 
to m y satisfaction, tha t the circumstances of the 
case made a departure from  the ru le necessary, I  
consider myself bound by the provisions of sect.
17 of the act of 1873 to hold that the Khedive
was in fault. , . ,. ., . T _„

I t  was not without hesitation that 1 ven
tured at first to differ from the opinions ex
pressed by the learned judges of the Court ot 
Appeal. But fuller consideration ot the case has
satisfied me that the  principle upon which they
decided in favour of the Khedive is inconsistent 
with the policy and provisions of the Merchant-, 
Shipping Act. The principle, as I  understand it, 
may be thus formulated: When two vessels, A. 
and B., are approaching near to each other under 
steam, each steering a proper course, andl A. 
is suddenly, by a wrong manœuvre of B., placeu 
in a position of critical danger, and exposed to the 
obvious risk of collision, A. shall not be deemed to 
be in fault by reason of her captain not having 
given the order to slacken speed, or to stop and 
reverse, provided it is established to the satisfac
tion of the court that a captain of ordinary care, 
skill, and nerve might be fairly excused in the 
circumstances for not having given such order, i  
have possibly failed to give adequate expression 
to the principle which is so elaborately expressed 
in the opinion of Brett, L.J., who m this case 
delivered the judgment of the Court of Appeal ; 
but I  think I  am justified in stating that his 
Lordship did not decide in favour of the Khedive 
because she was not within Art. 16, or because 
she was within any exception expressed in 
the statutes, but solely because he held it to be 
proved that the departure from the rule, in the 
circumstances in which the captain of the Khedive 
was placed, did not imply such want of care and 
forethought as would constitute negligence or 
fault at common law on the part of a seaman ot
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average skill and nerve. I  cannot accept the 
principle thus affirmed by the Court of Appeal, 
because it practically substitutes for the statutory 
definition of ¡fault the old rule of common law, 
which, in my opinion, the statutory enactments 
were intended to supersede. The result of adopt
ing the principle must be that, whenever the risk 
of collision has been occasioned by the faulty 
manoeuvre rf one of the two approaching vessels, 
the other vessel will be exempted from the statu
tory lest of liability. Antecedent fault on the 
part of one of the colliding vessels must charac
terise a very considerable proportion of the cases 
of collisions at sea ; and I  think it may be assumed 
that sudden and imminent risk of collision is fre
quently due lo that cause. To abrogate thestatu- 
tory rule in such cases would be tantamount to 
defeating the leading purpose of its enactment. I t  
was enacted with a view to obviate the risk and 
minimise the results of collision ; and the more 
imminen t the risk the more imperative is the neces
sity ior implicit obedience to the rule. The argu
ment was very fairly pressed upon ns that the 
Legislature cannot have intended to push the rule 
to such harsh extremities as to hold that a vessel 
was in fault whose captain had done all that could 
be expected of a seaman of ordinary nerve and 
skill. W ith that argument I  cannot agree. I t  
appears to me that it was the deliberate policy of 
the Legislature to compel sea captains, when their 
vessels are in danger of collision, to obey the rule 
and not to trust to their own nerve and skill; and 
that it was an essential part of the same policy to 
admit of no excuse for non-observance of the rule, 
short of satisfactory evidence, either that the 
captain was constrained to disobey it by other perils 
of the sea, or that he adopted a course which, in 
the circumstances, was better than that prescribed 
by the rule. And for my own part, I  cannot think 
the Legislature has acted unwisely in applying a 
uniform statutory test to all such cases, instead of 
leaving them to be decided by the variable test of 
“ fault,” as ascertained in each case with the aid 
of nautical opinion. The present question does 
not appear to be directly ruled by any previous 
decision of the Court of Appeal ; and I  therefore 
regret that the Lord Justices did not criticise, or 
even refer to, the provisions of the Merchant 
Ship ping Acts ; because it may be that the grounds 
upon which their Lordships set aside these enact
ments as inapplicable to the case of the Khedive 
have not been brought fully under the notice of 
the House. In  the cases of The H ibern ia  (ubi sup.) 
arid The Fanny M. C a rv ill (ub i sup.) the point did 
not arise for decision before the Judicial Com
mittee of the Privy Council; and it is very satis
factory to find that in both these cases the view 
taken by the learned Lords of the policy and 
effect of the safety clauses of the Merchant Ship
ping Act was in complete accordance with the 
judgment which your Lordships propose to pro
nounce, in which 1 concur.

Lord H atherley.—My Lords : The case before 
us embraces two heads for consideration. The first 
is, whether there has been any negligence, either 
by breach of rules or otherwise, on the part of the 
Khedive, the vessel sued by the owners of the 
Voorwarts. The second question is, whether the 
Voorwarts itself was not guilty of violating the 
regulations of the Merchant Shipping Act, or 
whether, at all events, it did not contribute to the 
mischief.

Both the learned judge of the Admiralty 
Court, assisted by nautical assessors, and the 
learned judges of the Court of Appeal, also 
assisted by nautical assessors, were clearly of 
opinion that as regarded the Voorwarts it was in 
fault in many particulars. I  see no reason why 
their decisions should not be affirmed by your 
Lordships.

The question came to be what was to be said 
with reference to the position of the Khedive. 
All seems to have proceeded perfectly smoothly 
until there was this sudden change of direc
tion on the part of the Voorwarts, by putting 
the helm hard a-port, which brought the vessels 
nearer to each other at once, and ultimately 
brought about the collision. The question being 
put to the nautical assessors, there was no differ
ence of opinion in the court below that the 
regulations for preventing collisions between 
steam-vessels at sea, especially Art. 16. had not 
been observed. That is the rule by which, when 
there is imminent danger, as there was in this 
case, of immediate collision, each person in charge 
of a ship is put under the responsibility of 
slackening speed, or, if necessary, stopping and 
reversing the engines. When we come to inquire 
what was done by the Khedive upon the extra
ordinary act I  have described being done on the 
part of the Voorwarts, we find that the captain 
with great promptness and readiness, first of all 
starboarded the helm, and then, finding a colli
sion likely to take place, he gave the order to stand 
by the engines.

The main question which comes before us 
is reduced to this, whether he should have 
gone beyond that, and said or done either 
more or less at that time. This question 
has been referred as a special question to the 
nautical assessors by the Court of Appeal, and 
what the Lords Justices’say is this, that although 
the nautical assessors said that to a certain extent 
what was proper had been done, yet they went 
on to say that the captain at the same time ought 
to have ordered the stopping and immediate re
versal of the engines. The question as Brett, L. J. 
said, was whether there was a necessity estab
lished for departing from the rule, and upon the 
answer given by the nautical assessors the con
clusion is that no such necessity was shown. I t  
appears to me that the learned judge has some
what extended the exceptions from the liability 
to be deemed in default. He adds to those ex
ceptions-which are specified this other exception, 
“ utiless the captain can prove to the satisfaction 
of the judges who have to determine the case that 
he acted as a resolute seaman with good nerve,” 
and so on. Now I  apprehend that really the 
concluding observations which were made by 
Lord Watson citing the cases of The H ibe rn ia  (ubi 
sap.) and The Fanny M . C a rv ill (ub i sap.), dispose 
exactly of this view, which appears to have been 
taken by the learned Lord Justice. I f  you can 
show that you could not adhere to the rule with
out producing danger, that is one of the specified 
exceptions. I f  you can show that there was an 
absolute necessity for doing what you did, or for 
omitting what you omitted to do, then again you 
are exempted ; and it is thus left open to you to 
show that you did not contribute to the mischief. 
Perhaps it is not astonishing that some little 
degree of confusion should arise from the numerous 

< dealings with these Acts oE Parliament, and the
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various changes in their wording. But in a case 
of immediate danger, where a collision appears to 
be inevitable, and all depends upon the course ot 
action immediately pursued, nothing can be more 
important than that those who have charge o 
the navigation of a vessel should know that, 1 

they depart from the rule which is laid down 
with sufficient distinctness, they must prove not 
only to their own satisfaction, but also to tne 
satisfaction of the court which has to decide the 
question, that what was done was necessary lor 
the purpose of avoiding immediate danger.

Now one remark occurs here, which is this, that 
these rules must be looked at very much from this 
point of view ; they are general rules to be adopted 
by all persons having charge of the navigation o 
vessels, with the exceptions which have been 
pointed out. This rule is not laid down merely 
for the sake of the vessel commanded by the 
man who breaks it, but for the sake of the 
vessel commanded by the man approaching a a 
distance, who has no right or reason o 
suppose that he will break ft. I f  ru ê, 1 
observed every person will know precisely w a 
he is to do, and will say, “ I  will carry out 
my directions entirely with that knowledge w ic  
I  possess.” On the other hand, if the court allows 
these rules lightly to be departed from, the result 
will be the very evil which the Act was mten e 
to prevent. As I  have just said, these are general 
rules, laid down to govern any person who has 
charge of a vessel, both for the sake of the sa e V 
of his own vessel and for the sake of the sale y o 
the vessels approaching him. A strong instance 
of the importance of observing them occurs in 
this very case. I f  the rule had been acted upon, 
from the steady course which the two vessels were 
holding it would in all probability have lea to a 
successful issue, but the disregard of the ru e 
with reference to the porting of the helm caused 
the one vessel to steer on to the other, ana tna 
very danger was produced which the rule was 
intended to prevent. Therefore I  think that the 
regulations having been departed from by tne 
Khedive, that vessel must be deemed to be in 
fault, unless the master produces a statutory ex
culpation and proves it to the satisfaction or t e 
court. That does not appear to have been done 
in this instance. I t  follows that the course we 
must take must be to restore the judgment of the 
Court of Admiralty, and to reverse that portion 
of the decree of the Court of Appeal which 
exempts the Khedive from liability. Ih e  motion 
which I  should suggest to your Lordships, 1 7 o 
see fit to accede to it, would be, that the decree 
of the Lords Justices be reversed so tar as it 
exempted the Khedive from liability, and so tar as 
it relates to paying the costs of the proceedings 
below, and that the order of the Court of Admiralty 
be restored.

Decree o f the Court o f Appeal reversed so f a r  as 
i t  varied the decree o f the Court o f A d m ira lty , 
and the judgm ent o f the Court o f A d m ira lty  
restored ; the appellants to have the costs o j 
the appeal to this House.

Solicitors for the appellants, Clarkson, Green-
well, and Wyles. . ,  .

Solicitors for the respondents, Freshfields and
W illiam s.
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to have the goods conveyed to th e ir ¿estimation, 
and  th a t he could not by any means ava ilab le  to 
him, ca rry  the goods, o r procure tlj,e goons to oe 
carried  'to the ir destination , as merchantable  
M s ,  o r could not do so
tu re  c learly  exceeding th e ir  va lue a fte r th e ir  

r Z T u v i t e r  T „  an  A u s tr ia n  general ship, was on

T  direct Une from  P ort Elizabeth, the nearest 
haZe o f importance. She contained a cargo 
P . „ J - th i o f pepper and pa rtly  o f slabs o f

r r  S ® «  v* ”hr  *£dan A  survey o f the ship was made fro m  the 
day. a  »• j  h master, acting bona

p  . w lizabeth w hot w ith  other persons, had  
Port, E lw  u  the8},,ip and cargo, as
come to O f f « »  C rook, by auction. Neither
ih e V w n e ilfT h e  ship n o r the owner o f the cargo had

Z Z m  k.
To P o r t E lizabe th } o r made any effort to procure  
funds  t ^  enable him , o r attem pted to induce  
others to salve the cargo. The evidence was  
conflic ting  as to whether tenders w ou ld  have ^ e n  
made fo r sa lv ing  the cargo i f  the m aster had  
advertised fo r such tenders.

H e ld  (a ffirm ing  the decision o f  Jessel, M .B .), th a t 
no s J l i  necessity was shown fo r  
authorise the master to se ll o r make h im  the 
agent o f the owners o f  the cargo fo r  th a t purpose. 

A bout the 2nd March 1875 the Austrian barque 
Tuviter T  of which L. Ivanoich was master, 
s X d  from Singapore to New York laden with a 
cargo worth about 40,0001., consisting principally 
of slabs of tin, pepper, gambia, and copal.

On the 19th April 1877 she was wrecked on 
some rocks off Point Padrone the eastern pomtof 
Algoa Bay (within the Colony of the Cape of 
Good Hope), about 800 yards from the mainland 
and about fifty miles in a direct line from Port 
Elizabeth,the nearest port and place of importance,

Vol. IV., N.S.
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and a two days’ journey overland (about eighty 
miles) from the scene of the wreck. The follow
ing day the master and crew got ashore. No 
reasonable mode of getting the ship off the rocks 
was suggested, and it was admitted that there 
never was any prospect or possibility of getting 
her off.

On the 21st and 22nd April the weather was 
rough, and the master remained ashore. On the 
23rd April the master got on board and recovered 
the ship’s papers. For more than a week the 
weather remained fine, though it was not very 
good on the 28th and 29th.

Soon after the 19th April the master communi
cated with A. Allenburg, the Austrian Consul at 
Port Elizabeth, but the master never went to Port 
Elizabeth, nor did he take any steps to procure the 
salving of the ship or cargo. Neither the ship
owner nor the owner of the cargo had an agent at 
Port Elizabeth, and the master had no money 
with which to pay for salvage.

Allenburg sent two persons from Port Elizabeth 
to survey and report on the ship and cargo, and 
they, without leaving the shore, on the 24th April, 
made a report in which they recommended that 
the ship and cargo should be sold. The master 
also took Allenburg’s advice to the same effect, 
and advertised the ship and cargo for sale.

The ship and cargo were sold by auction on the 
30th April to Lamb Brothers, merchants at Port 
Elizabeth for 9500Z. The day of the sale was very 
fine, and many persons, attracted by reports of the 
value of the cargo, attended the sale.

Lamb Brothers purchased on behalf of them
selves and on behalf of other persons who together 
formed a syndicate. I t  was found that the sale 
was made bona fide. The purchaser, before the 
19th June, when the vessel broke up, saved between 
14,000?. and 15,0001. worth of cargo.

There was no general market for tin at or near 
Port Elizabeth, and about 2489 slabs of tin were 
sent to England for sale.

On hearing that the ship had stranded the 
owners of the cargo abandoned all their interests 
to the plaintiffs (the Atlantic Mutual Insurance 
Company and several other insurance companies 
who had insured the cargo), as upon a total loss, 
and the bills of lading were assigned to them.

The plaintiffs claimed, in the present action, a 
declaration against the defendants the purchasers 
and consignees of the cargo, that the tin received 
by those of the defendants to whom the tin was 
consigned belonged to the plaintiffs, and that the 
proceeds of sale of the tin might be paid to the
plaintiffs. . . .  T i

The action came on for hearing before Jessel,
M.R. on the 13th June, 1879.

Benjam in. Q.C. and W. G■ B. P h illim ore  
(Roxburgh, Q C. and C. Stubbs with them), for the 
plaintiffs.—The master has no right to sell except 
in case of extreme necessity. He has no discre
tion as to selling. There is no question of 
whether it is wise to sell or better for the interests 
of all concerned. The master’s duty is to save 
the cargo, or such part as is not perishable, and 
then to communicate with the owners of the 
cargo. The tin in this case was not perishable. 
I f  it was reasonably possible to salve, it was the 
master’s duty to do so. In  the case of a captured 
cargo which had been recaptured Lord Ellen- 
borough, in directing the jury, said the captain 
had no right to sell the cargo to enable him to pay

the captor’s eighth, but was bound to have tried 
seriously and deliberately every other expedient 
to raise money before disposing of any part of the 
goods entrusted to his care. He said also that 
sale of the cargo was only to be resorted to in the 
last extremity, when every other expedient had 
failed, and every other resource was hopeless. 
The Court of King’s Benoh, on a motion for a new 
trial, affirmed Lord Ellen borough’s view :

Underwoodt. Robertson, 4 Camp. 140.
[J essel, M.R.—1That is law to this day.] _ I f  the 
cargo be perishable,', although the voyage is at an 
end, it  is better for the owner that the cargo should 
be sold than left to perish, and the master in such 
a case may sell the whole. Necessity alone can 
justify the sale:

Freeman v. East Ind ia Company, 5 B. & Aid. 617. 
[J essel, M.R.— If  there is a right to sell the cargo 
there is the right to seli the ship.] Yes. The 
cargo cannot be sold unless it is perishable 
without selling the ship. Here the cargo was in a 
ship which could not have been got off the rocks. 
The cargo could only be recovered by salving, and 
it was the master’s duty to salve. [J essel, M.R. 
—Is there any reported case in which the facts 
were the same ?] No such case has been found, 
but the principle is covered by the decision in 
Gobequid M arine Insurance Company v. Barteaux  
(32 L. T. Rep. N . S. 510 ; 2 Asp. Mar. Law Cas. 
536 ; L. Rep. 6 P. C. 319), where it said that the 
exercise by the master of the power of selling the 
ship was jealously watched by the court. [J essel,
M.R.—The observations do not seem to apply 
to the sale of cargo. There are some differences 
between a sale of the ship and a sale of the 
cargo.] I f  the cargo is perishable the master 
is not bound to tranship, although he has the 
means of doing so. But if the cargo is not 
perishable and it can be saved, the master may 
not sell. [J essel, M.R.—As far as I  know, that 
question has never arisen in the case of a wreck. 
I t  has been said, and I  agree, that "where the 
master can bring the cargo home in his own ship, 
he must endeavour to do so, by every reasonable 
means; but where a vessel is wrecked, is he bound 
to bring the cargo home P As I  understand Lord 
Stowell’s observations, there is no such duty. The 
master is not compellable to tranship, and the 
question is whether the principle of the cases does 
not all relate to the master’s duty to carry out the 
venture.] I f  the ship cannot be saved, but the 
cargo can be saved, the master may please himself 
whether he will tranship the cargo. The cargo 
belongs to the owner, and the master is a stranger 
to it :

The Qratitudine, 3 C. Bob. 240 
[J essel, M.R.—There Lord Stowell says that the 
character of agent and supercargo is forced on the 
master by the general policy of the law, unless the 
law means that valuable property is to be left in 
his hands without .protection, and that in some 
cases he may exercise the discretion of an autho
rised agent. And he says that, in emergency, the 
master must exercise,his judgment whether he 
will tranship or sell.] In  the case of perishable 
cargo there is no choice. I f  the cargo is not 
perishable there is a third course—to store and 
await the owner’s orders. [J essel, M.R.—Lord 
Stowell says that where the cargo is not perish
able the master must, if he can, repair his ship, 
and proceed with the cargo according to the
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original terms of the venture, and that if he can
not raise the money he may sell or hypothecate the 
cargo; that is, sell part or hypothecate the whole.] 
Here the power of sale had not arisen, as there was 
no necessity. I t  is for the owner to say where 
the sale of the cargo shall take place, and the 
master cannot deprive the owner of his discretion. 
All the cases show that the master cannot change 
his position of carrier until every other method has 
been exhausted. [J essel, M.R.—I f  a carrier agrees 
to carry goods by a given coach to a certain place, 
and the coach, while standing in tho inn yard, is 
burnt, but the luggage is saved, the carrier’s duty 
is to take care of the luggage.] Yes; and where 
a ship is destroyed the master must take care of 
the cargo, and not sell it. [J essel, M.R.—Is it not 
a question of necessity for change of character, 
instead of a question of necessity for sale P] Yes. 
The master may make a bargain for the salving of 
the ship and cargo, or the cargo alone, and he does 
so as a carrier. [J essel, M.R.—Does he not make that 
bargain, or throw Over goods to lighten the ship, 
in the changed character of agent of the owner 
forced on him by unexpected circumstances r] 
Mo, for if he throws over goods he carries the 
remainder of the goods on in his original cha
racter. [J essel, M.R.— I  do not think that 
follows. In  the case of ransom of a captured ship, 
after ransom he carries on the goods as agent, 
that is, as carrier, and something else ?} He has 
no right to change his character without the 
owner’s consent. [J essel, M.R.—Then the next
question is what necessity will justify the sale rj 
The discretion to sell is not to be exercised till 
all other means have been exhausted, lhe master 
must hypothecate if he can, rather than sell. He 
must in case of wreck land the goods by salvors. 
[J essel, M.R. referred to F arnw orth  v. Hyde, 1o 
L. T.Rep. N. 8 .395; Mar. Law Cas. O. 8. 187, 
429; L. Rep. 2 0. P. 204, 226.] The most extreme 
necessity only will justify a sale. I t  is not enough 
to show imminent peril:

Royal Assurance Company v. Idle, 8 Taunt. 7j5 ;
3 Brod. & Bing. 151 n.

[J essel, M.R.—If  the goods are in peril, has the 
master any discretion whether the goods can be 
salved or not, if he thinks that salving will pro
duce less than sale ?] M o; but there was no 
exercise of discretion here. The master never 
tried to find out whether the cargo could be 
salved. I f  money could be found for the pur- 
chase, money for salving, which would not have 
been so large an amount, could have been found. 
A part of the cargo might have been offered,though 
the captain had no money. The person who pur
chased knew the master had not done his duty. 
The master’s right to bargain for salving is un
limited, except that the Court of Admiralty 
may interfere where an exorbitant price has been 
paid. [J essel, M.R.—1The evidence shows that, 
if salving had been effected, the salvors would 
have wanted 150 per cent, profit, and the Privy 
Council would think that exorbitant.) I f  the 
cargo had not been advertised for sale, but the 
master had left the people to salve according to 
a bargain or on their own terms, the cargo would 
not have been left to perish. In  the United 
States, it has been held that a master has power 
to sell both ship and cargo, in certain cases of 
absolute necessity:

Post v. Jones, 19 Howard, 150.

I t  is no defence here for the master to say that 
all the merchants in Port Elizabeth were not in 
the habit of salving, and therefore salving could

“°c L%/?Q.C. and Marten, Q.C.( Earner with them) 
for the defendants.—The circumstances justified 
the master in going to sale. There was a com
mercial necessity, and in the absence of fraud the 
sale is good. According to Lord Stowell s judg
ment in The G ratitudine, the master had passed 
into a new character, that of agent for sale of the 
cargo. When the cargo is in imminent perd, the 
master must exercise a discretion, and adopt that 
course which a wise and prudent man is bound to 
take. [J essel, M.R.—Necessity means absolute 
necessity in the strict sense of the word-that no 
other course is reasonably open.] The captain 
tried to get a salvage company together. [J essel,
M.R.—1The common usage is to put out tenders 
for salvage. I f  a captain is wrecked on the Lood- 
wins—a very good illustration—he does not try 
to sell; he makes a bargain with the vessels that
come to salve the vessel. I t  lies on the defen
dants to prove that salvage at a fair price could 
not be obtained.] The master may sell an inj ured 
ship when there is no prospect of bringing her to 
the termination of the voyage :

Hunter v. Parker, 7 M. & W. 332.
A  distinction was there attempted to be drawn 
between perishable and .ion-perish able goods. 
[J essel, M.R.—I  am not sure that pepper is 
perishable in a commercial sense. I t  does not 
spoil in a few days.] “ Perishable ” means perish
able so far as the manner of perishing is con
cerned. A  shilling dropped into the sea would 
not perish, but it would be lost to all intents and 
purposes. I f  the cargo was actually lost, the master 
could sell. [Jessel, M.R.—'That may introduce 
anew difficulty— whether the master could sell 
on behalf of the underwriters ] There is no dis
tinction in the cases on the subject. The master 
then becomes their agent. The master here 
abandoned the goods. [J essel, M.R. That could 
uot give him a right to sell.] I t  shows the state 
of the cargo. I t  was necessary to advertise the 
sale. People would not have come such great 
distances for the sake of making tenders to salve. 
Having advertised the sale, the master was bound 
to sell; and the evidence clearly shows that selling 
was the right course to adopt. I t  is sufficient if 
the captain exercises his judgment:

Cammell v. Sewell, 5 H. & N. 728, 744 ; 2 L.T. Rep.
N. S. 799.

I f  the master had salved, the terms would have 
practically amounted to a sale. Salvage would 
not have been a profitable transaction in this case 
for the underwriters.

J essel, M.R.—N ow that this case has been fully 
discussed, it appears to me. that very little dispute 
is possible, either as to facts or as to law. As to 
fact the case is clear. [His Lordship stated the 
material facts, and continued:] As far as I  know 
on this point the colonial law does nob differ from 
English law. I f  it had differed it was the duty of 
the defendants to prove the difference, and that 
duty has not been discharged by them; conse
quently I  must assume that there is no difference 
upon this subject between the law of the colony 
and the English law.

I  have to consider a case of cargo in a wreck.
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The cargo consisted chiefly of what might be 
described as non-perishable goods. There was 
a small portion of cargo which might or might 
not be described as perishable according to 
circumstances, but the bulk of the cargo and 
the bulk of the value was certainly not perishable.
In  fact a very large portion consisted of metal, 
which metal, the tin, is the subject of the present 
action. Although there was the possibility of the 
cargo being lost, the probability in the opinion of 
all concerned was that a considerable portion would 
be saved. That has a very important bearing 
upon the question. What was the duty of the 
master? Upon this point I  have not quite so 
much authority as I  have upon other points in the 
case. There is a statement in one case that it  is 
the duty of the master to employ all reasonable 
means he can to save the cargo, and with that I  
entirely concur, but that does not quite conclude 
the question.

In  considering this question we must come 
back to principle, and see what the relation of 
the master is to the owner of the cargo. The 
master is the agent of the shipowner or ship 
charterer as the case may be, who is the carrier 
of the goods. He is the agent of the carrier. 
The carrier of the goods, as such, has a plain 
duty to perform, namely, to carry the goods 
to their destination. As a rule the bills of lading 
except certain perils, including perils of the sea, 
for which the carrier at common law would be 
responsible as a carrier, unless he made another 
bargain; but it is so usual and almost universal to 
except these perils, that one may say that it has 
almost become part of the law, and one assumes 
they are excepted, so that the carriers are not 
insurers, that is, they are not insurers by express 
bargain.

Therefore, when the cargo is in a state of peril, 
the primary duty of the carrier is, if the cargo 
cannot be forwarded in the vessel, by reason of 
the wreck of the vessel, to endeavour to save 
the cargo. I  think there can be no question 
that that is the primary duty of the captain. 
Then we have, in addition to that duty, the 
mercantile usage and practice, as proved by the 
evidence of the defendants, as to the manner in 
which that duty is to be performed. Now, upon 
that there can be no possible question. When a 
vessel is wrecked, the ordinary duty of the master 
is to do his best to arrange for the salvage of the 
cargo. That, according to the evidence, is the 
universal mercantile usage, and it points out 
what the master is to do in case of wreck. He 
may take, no doubt, three courses ; but as a rule 
there is only one. As a general rule the salvors 
come to the master, and he either makes a 
bargain with them to salve the cargo, or he leaves 
them to salve, trusting to the amount of their 
remuneration being afterwards settled by arbitra
tion or by the Admiralty Court.

The next point I  have to consider is, by mercan
tile usage, what kind of bargain he makes, and it 
appears by the evidence that the usual bargain is 
for a percentage on the proceeds or value of the 
cargo, where he makes a bargain at all. He some
times makes a bargain for a lump sum, and excep
tionally, for a portion of the cargo in specie, but 
that is so exceptional that I  think it can be left out 
of the account. I t  appears to me to be confined to 
certain parts of the world, and is done in very rare 
and extraordinary circumstances. You may take

the meaning of the usual course to be, that he bar
gains for a share or a percentage of the proceeds 
of the value of the cargo. That share is ascer
tained upen the arrival of the cargo salved at the 
nearest port. Sometimes it is sold there, if the 
place is a market or a place of sale generally, or 
if the goods are such as we have here, metal, such 
as cannot be disposed of conveniently abroad, it is 
forwarded to London, and the value is ascertained 
either at the port or by sale in London. Of course, 
before the salvors part with their cargo, they 
get security that they will be paid their share. 
In  the case of a colonial port like Port Elizabeth 
there were plenty of merchants who, on the tin 
being delivered to them, would advance the neces
sary sum, beirig remunerated by the charges 
afterwards to be settled. I  am satisfied there 
would be no difficulty, if the tin were once 
landed, in obtaining tbe necessary amount, on 
behalf of the owners, to satisfy the salvors.

According to thegeneral law, there is one case in 
which the cargo, although it does not belong to 
the carrier, may be sold by the carrier or the agent 
of the carrier. That is a case of necessity. The 
judges have been very careful about this necessity. 
They have said that, as a general rule, it must be 
necessity with an adjectiva. I  do not know that 
necessity is made any stronger by the use of the 
adjective, but I  find in almost all the cases that 
the judges, being very anxious that the law should 
not be misunderstood, have used an adjective in 
describing the kind of necessity. I t  has been 
called “stringent necessity,” “ absolute necessity,”
“ extreme necessity,” “ unavoidable necessity,” 
and that seems to be necessity itself; but they are 
all emphatic terms to show what they mean by 
necessity. Then again, it has been treated in 
another way, and they say, “ Does it mean that 
otherwise the cargo owners would get nothing ?
So that, if the cargo, though not absolutely perish
able, though not absolutely liable to destruction, 
will yet not pay the cost of transmitting it to 
the port of destination, that is a necessity, 
because necessity means getting something sub
stantial for the owners of the cargo. I f  you will get 
nothing for it, or nothing substantial, that is neces
sity ; but has any judge laid it down as necessity 
when you can secure the salvajtpin specie, and for 
thousands of pounds of cargo P Then the right 
to bargain for salvage being a right exercisable by 
the marine carrier, if I  may call him so, precludes 
the necessity for a sale where that right can be 
reasonably exercised.

I  agree you may put an absurd and extreme 
case. You may say the risk is so great that 
no human being will salve at all, and that 
possibly a speculator might be found to give a 
nominal sum for the cargo. I t  is not necessary 
to decide that case, but I  should not recom
mend any master of a ship to sell a cargo for 
five dollars under any circumstances whatever. 
I t  sounds to me rather in the nature of a 
joke than as a serious case of sale. But wheh you 
come to speak of peculiar circumstances, there 
may be a case where, after a wreck, salvage is not 
possible and sale is possible, although prim afac ie  
the case would not exist; for, where people will 
buy they will salve, it being cheaper for them to 
salve, as they pay no purchase money. They 
only pay in the one case the expense of salvage, 
and in the other case they pay the expense of 

i salvage plus the purchase money ; consequently)
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as a general rule, where the purchase money is 
substantial, they prefer to  salve, and i t  is very 
d ifficu lt fo r rue to imagine a case of real necessi y 
because, i f  there is a conspiracy amongst tne 
Persons at any common port not to salve 1 
is anything like  an arrangement tha t on no 
w ill they salve—I  do not call tha t a case of neces
sity. The master’s du ty in  tha t case is plain, n s
m ay,if he cannot make an arrangement f ° r  salvage, 
leave them  to salve on any terms they th in s  n i.
I  do not th in k  fo r a moment tha t, w ith  vesse s an 
appliances a t hand, any body of merchants wou 
leave a cargo worth 30,000Z. o r 40.000Z, to perish 1 
they had the means to save it .  I  do not th in  
master in  such a case would ru n  any great ris  
leaving i t  to  the ord inary  ru le  of salving, an 
th in k  those who say tha t the master was un 
the necessity to sell m ust prove tha t necessi y.

Then, in  order to find the necessity, as X un 
stand the law  the master m ust use every reas 
able means o f endeavouring to  avoid the ne 
s ity. One judge says he must use ev y 
means in  his power. In  the present ca 
master did no th ing o f the k ind . W hen the 
was wrecked he sent fo r  the Austrian consu 
T o rt E lizabeth, and appears to have e 
m atter in  his hands. The A ustrian  consul seems
to have been under the impression (perhaps
A ustrian  law, I  do not know) tha t i t  was a r l fe 
th in g  to sell— that is, i f  the cargo could not De 
landed at the spot near where the wreck 
ly ing, i t  should be sold. I f ,  instead of “ King » 
tender at the auction, the master had cal e , 
tenders for salvage, i t  seems to me tha 
commercial men of the place would nave 
bidd ing against each other, and offered to 8 
the cargo even at less than a quarter. B u t • 
are other advantageous terms. The salvors P 
when they like, and, when they find they c a n n ' 
get on, they give notice to the master tha t y 
cannot salve any more, and they could have 
paid only what they actually saved. They T* 
mot be obliged to go on a t an expense. y
Would only have lost the difference, if  there w t 
any, between the money la id  out and the propo 
tion  o f the goods saved. I t  is therefore a mor 
advantageous bargain. .
. I t  is said, indeed, and I  agree, tha t 1 
18 a ju risd ic tion  in  the A d m ira lty  Oour 
review unconscionable bargains, as there is 
equity where unfair bargains, are obtaine y 
tak in g  undue advantage of the distress o 
man entering in to  the barga in; bu t I  am qm 
sure th a t no respectable merchant would to 
moment say th a t he would be deterred r 
en tering in to  salvage operations by reason o 
tha t wholesome ju risd ic tion , because be wou 
no t fo r a moment w ish to  take undue adva 
tage of the distress of the master of the v ®sse > 
and i t  is on ly undue advantage tha t is interre re 
w ith  by the A d m ira lty  Court. The policy ot 
A d m ira lty  C ourt always has been, and n o dou 
always w ill be, on the Bide o f libe ra lity  towar s 
salvors, in  order to induce persons who sometime 
r is k  th e ir lives, and always r is k  th e ir property, to 
m ite r in to  these adventures fo r the purpose o 
saving the prope rty  of the shipowners or carriers 
With the prospect o f a handsome remuneration.

I t  appears to me, therelore, looking at i t  in  th is  
.Way, to be quite clear tha t a bargain for salvage 
m ight have been made, and not merely have the 
-defendants not shown t im possib ility, b u t th is

i t r t  usual at P ort Elizabeth. 
Tghone h  w ill be so in future. I  hope in  fu ture 
L e v  wiU th in k  at P o rt E lizabeth tha t i t  is he 
du ty of the master to save the cargo for_ the 
owners—tha t tha t is his prim ary duty, and th a t i t  
? the duty of the merchants and boat owners, and 

„ to use the means at the ir disposal for the 
n irn o s e ^ f aiding the master to perform his duty.
I  am satisfied tha t they did not th m k  tha t they 
were doing wrong, tha t they purchased bona fide—  
That is in the sense of believing tha t the master 
was entitled to sell, and not w ith  a view 
the ship or cargo in  anyw ay. That being so, 1 
must make the order which is asked for.

The defendants appealed.
PhUtv Q C. and Marten, Q.C. (Romer w ith  them)

fo r  fhe^appe llants.-There is no doubt tha t a
master may sell cargo in  case of necessity .

Mar. Law Cas. 407.
The case cited was approved by B re tt, L.J., m  

Acatos v. Burns, L. Rep. 3 Ex Div. 382, 291a.
The master could not communicate w ith  the 
owners, and had to exercise the discretion which 
he possessed whether he should salve or s e ll:

The OratitucLine, 3 C. Rob. 240.
“ Necessity,”  in  respect o f hypothecation by the 
master is analogous to its  meaning in  other parts

° f  Vhe^Kamak, 21 L .T. Rep. N-S. 159^ L. Rep. 2 P.
C. 505; 3 Mar, Law Cas. 0. S. 103, 27b.

There seems to be no au thority  on the question 
when there has been a to ta l abandonment. 
[T hesiger. L.J. referred to Royal Assurance Com- 
nanv v. Id le, 3 Brod. &  B . 151; 8 Taunt. 723, 
Read v. Bonham, 3 Brod. & B. 147.] A  d ifficu lty  
in  ra is ing money to obtain salvage is a m ateria l 
circumstance in  an in q u iry  whether there has been 
necessity.

The Australia, Swa. 430 ;
The Margaret Mitchell, Swa. 332, op7.

The course, suggested, by the Master of the Bolls 
of trus ting  to the chance o f some one offering to 
salve, could not have been adopted w ith  justice to 
the owners of the perishable part of the cargo.

Roxburgh, Q.C. and D r. W. G. F . PhiU im ore  
(Benjam in, Q.O. and G. Stubbs w ith  them) for the 
respondents— The master can sell on ly in  cases 
of extreme necessity :

Hayman v. Molton, 5 Esp. 65 ; . . . .
Freeman v. hast Ind ia Company, o B. & Aid. 617, 
Acatos v. Burns, sup.;
The Segredo, 1 Spinks, 36.

The American authorities are to the same e ffec t: 
H all v. Franklin Insurance Company, 9 Pickering, 

466;
3 Kent’s Com. 237.

[T hesiger, L. J.—I f  the  master m ust e ither sell o r 
obtain salvage service, and a competent person 
advises a sale, is not th a t a case o f necessity i  
James, L .J .— W hat ought the master to  have 
done P] He ought to have advertised the loss in  
order to induce persons to  a ttem pt salvage in  the 
ord inary way, tru s tin g  to ge tting  a fa ir allowance 
from  the A d m ira lty  Court i f  no agreement could
be come to. . . , .__

The powers of a master are ample as to entering
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into salvage contracts ; he may apply part of the 
cargo in payment for such service:

Marvin on Wreck and Salvage, 140.
I f  the master had entered into an equitable con
tract with the salvors, the owners might have got 
it  set aside:

The Theodore, Swa. 351 ;
The Firefly, lb . 240.

Salvage was possible, and there was such negli-

f ence about the sale as to throw a doubt on the 
onafideso l the contracting parties.

O hitty, in reply, referred to 
The Glasgow, Swa. 145 ;
Arnould on Marine Insurance, 5th edit. 324, 359; 
Abbott on Merchant Shipping, 12th edit. 212.

Cur. adv. vu ll.
After the adjournment, Thesiger. L. J, died, and 

the parties agreed to accept the judgment of 
James and Cotton, L.JJ., without prejudice to the 
right of any party to appeal to the House of Lords 
if dissatisfied with the judgment of the Court of 
Appeal.

On the 30th Nov. 1880 the following judgment 
of James and Cotton, L.JJ., was delivered by

Cotton, L. J. [after stating the material facts] :
—The question which we have to determine is, 
whether under the circumstances the master 
had power to bind the owners of the cargo 
by a sale. There is no decision or direct authority 
as to the power of the master of a wrecked vessel 
to sell the cargo while in the wreck. The cases 
in which the right of the purchasers of cargo from 
the master has come in question, have been where 
the cargo has been on shore.

The case of Id le  v. Royal Exchange Assurance 
Company (8 Taunt. 755) was indeed pressed 
upon us as a case of the sale of a vessel 
and of the cargo while still on board it. In  
that ease there had been such a sale, but 
the only point which arose and was decided 
(the sale of cargo not being questioned by the 
owners) was the right to recover on a policy of 
insurance of the freight—which depended on the 
question whether the master had properly aban
doned the voyage. Undoubtedly there are ex
pressions in the judgment which favour the ap
pellants* contention in the present case, but it 
appears from a note to Read v. Ronham (3 Bron. 
& Bing. 151) that when the case came on in error 
a venire de novo was ordered, on the ground that 
it did not appear from the special verdict that the 
sale was necessary. This cannot be treated as an 
authority in favour of the appellants.

The rule, laid down in the cases in which 
sales of cargo have been questioned is, that 
tbe master becomes agent for sale of the 
cargo, that is, has authority to sell so as 
to bind the owners of the goods entrusted 
to him for a different purpose—-namely, car
riage to their port of destination—only where 
there is a necessity for that course, and that it lies 
on those who claim title to cargo as purchasers 
from the captain to prove that this necessity 
clearly existed ; further, that it is not sufficient to 
prove that the master thought he was doing the 
best for all concerned, or even that the course 
adopted was, so far as can be ascertained, the best 
for all concerned : (see Tronson v. Dent, 8 Moore 
P. C. Cases, 419; Acatos v. Burns, sup.) The 
principle is that the master is authorised by the

owners only to convey the goods to the port of 
discharge; and that nothing but necessity 
can justify or authorise him to adopt any 
other course of action. We do not enter into 
the question whether what will justify a sale 
is to be called extreme, or stringent, or the 
strongest necessity, or commercial necessity. In  
our opinion, purchasers of cargo from a master 
cannot justify the sale unless it is established that 
the master used all reasonable efforts to have the 
goods conveyed to their destination, and that he 
could not, by any means available to him, carry 
the goods or procure the goods to be carried to 
their destination as merchantable articles, or 
could not do so without an expenditure clearly 
exceeding their value after their arrival at l heir 
destination.

Here the sale was of the ship and cargo as 
an entirety, and a large and valuable part of 
the cargo was tin, which, if  saved from the 
wreck, would have been practically uninjured, 
and certainly capable of being sent on in a 
merchantable state. The question therefore is, 
whether it is established that the master could 
not, with the means available to him, have landed 
or procured to be landed at least this portion of 
the cargo.

The owner of neither ship nor cargo had any 
agent at Port Elizabeth, and the captain had 
no money at his command to enable him to 
hire men or vessels, and other appliances neces
sary to save the cargo. The appellants rely on 
the evidence given by divers witnesses to the 
effect that no person or firm in Port Elizabeth 
would, without security (which the master could 
not give), have supplied him with tbe funds 
necessary to save the cargo from the wreck. 
There were also several witnesses who said that 
in their opinion, if the master had advertised for 
persons to save the cargo, no tenders would 
have been obtained.

But there are witnesses who express a some
what different opinion. One of them says that, 
if an interest in the cargo saved had been 
offered, funds would probably have been forth
coming : and another says that his firm would 
have worked the salvage if the percentage offered 
had been sufficent to tempt them, and suggests 
half the cargo salvage as a percentage which he 
would have required. I t  is true, he says, 
that the percentage would have been so large that 
he did not think the captaiu would have been 
justified in giving it. But this is only his opinion 
as to what it would have been advisable for him, 
under the circumstances, to do, and this is not the 
question on which the decision of the present 
case must depend. The captain never went to 
Port Elizabeth, and made no effort to procure 
funds to enable him so. save the cargo, or to 
induce others to undertake the salvage. T he pur
chasers showed that they were willing to try to 
save the cargo, and to pay 95001. on the terms ox 
being entitled to the wreck and cargo saved, and 
the competition at the sale, and the circumstances 
that, immediately on the fact of the wreck being 
known at Port Elizabeth, several firms sent 
representatives to the wreck, in our opinion, show 
that tbe merchants of Port Elizabeth were not 
deficient in speculative enterprise.

I t  is, in our opinion, under these circumstances, 
impossible to hold that it is established that the 
captain could not have induced some persuii to



MARITIME LAW OASES. 3 7 5

Ct. op A pp.] T he M a r g a r e t . [C t . of A pp.

undertake the salvage of the cargo. Certainly, 
the master did not use all means within his power, 
or make any effort either to procure funds for 
enabling him to save the cargo, or to induce 
others to save the cargo. For both reasons we 
are of opinion that it is not shown that there was 
such necessity for the sale as would authorise the 
master to sell or make him the agent of the 
owners for that purpose.

We have dealt with the case as if the sale had 
been of cargo only and the cargo all belonged to 
the same owner. In  fact the sale was of wreck 
and cargo, and this ship was a general ship in 
which the different portions of the cargo 
belonged to different owners. What was in 
substance sold was the chance of recovering the 
cargo, and the chances of recovering the several 
portions thereof were very different. I t  is difficult 
to see how, as against the owners of the goods 
practically not perishable, the master could, under 
any circumstances, justify the sale, in one mass, 
of the chances of saving both the perishable and 
non-perishable portions of the cargo and the 
vessel. In  our opinion the appeal fads and must 
be dismissed.

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes.

Solicitors for the defendants, Hollams, Son, and 
Coward.

Monday, M arch  14,1881.
Before J ames, B rett, and Cotton, L.JJ.)

T h e  M a r g a r e t .

APPEAL FROM PROBATE. DIVORCE, AND ADM IRALTY 
DIVISION (ADM IRALTY).

Collision— Cause of damage— Contributory negli
gence— Both to 'blame— Practice o f A dm ira lty  
D iv is ion—D iv is ion  o f damages 36 Sp 37 Viet. c. 
66, sect. 25, sub-sect. 9— Thames Conservancy 
Buies.

Where .a p la in t if f  by his negligence causes a 
collis ion which would not have caused damage 
except fo r  the negligence o f the defendant he is 
not disentitled to recover damages altogether, but 
?s by the practice o f the A dm ira lty  D iv is ion  only 
allowed to recover h a lf  the loss he has sustained. 

I n  cases o f collision between ships a mere contact 
without damage gives no rig h t o f ac tion ; the 
cause o f action is the damage sustained by one 
ship through the negligence o f those on board 
another.

A  breach o f the Thames Conservancy Buies which 
causes damage to others navigating the rive r, is  
evidence o f negligence on the p a r t o f those g u ilty  
o f the breach, and is not merely an act rendering 
the g u ilty  pa rty  liable to the pena lty provided by 
the rules.

T his was an appeal from a judgment of Sir Robert 
Phillimore, by which he had, on the 9th June 1880, 
found the dumb barge E. Wo alone to blame for a 
collision which took place between the barge and 
the schooner Margaret in the river Thames on 
the 19th Oct. 1879.

The case is reported in the court below (42L.T . 
Rep. 1ST. S. 663; 5 P. Div. 238; 4 Asp. Mar. Law 

'Cas. 276), where the circumstances of the collision 
and the rules and bye-laws relied on are fully set 
out.

M arch  22.—The appeal came on for hearing.
B utt, Q.C. and F . W. Baikes (with them 

Bucknill) for the appellants.—-There is no evi
dence that the E . Wo would have come into con
tact with the Margaret at all had it not been tor 
the improper position of the anchor of the latter 
vessel, and if so, the M argaret was the sole cause 
both of the collision and the injury. Moreover, a 
mere touching is no evidence of negligence in a 
crowded river, any more than it is for one person 
to rub against another in walking along a crowded 
street. But even if the court should be of opinion 
that we had no right to be where we were, such 
negligence does not disentitle us to recover for 
damages, which were solely caused by the negli- 
gence and improper conduct of the Margaret. A. 
trespasser can, under certain circumstances, re
cover damages for injuries caused solely by the 
wrongful act of the owner of the property :

Lynch v. Nurdin, 1 Q. B. 29.
A  collision, without any damage occurring, is no 
cause of action. There is no such thing as a 
verdict for nominal damages caused by a collision, 
and even at common law, though “ a trespasser is 
liable to an action for the injury which he does 
. . . .  he does not forfeit his right of action for an 
injury sustained

Barnes v. Ward, 19 L. J. 195, C. P .; 9 C. B. 392.
Here we have done no damage, and therefore no 
action or counter-claim can lie against us, but we 
have sustained serious damage by the defendant s 
default to comply with the bye-laws, and therefore 
he is liable to us. [B rett, L.J.—In  ordinary 
cases, the cause of the collision and the cause of 
the damage are identical, and therefore the ques 
tion usually is, did the defendant contribute to the 
accident ? " But your contention is that the question 
should be, strictly speaking, did the defendant con
tribute to the cause of damage ?] Yes; moreover, 
in the Admiralty Court, and now in all causes of 
maritime collision (S. C. J. Act 1873, s. 25, sub
sect. 9), contributory negligence is no defence to 
the whole cause of action, as, even if proved, it 
only results in reducing the damages by one half, 
and therefore one of the cases (S ills  v. Brown, 
9 C. & P. 601) on which the learned judge of the 
court below appeared to rely is not really in point 
here. In  the other case, that of The Gipsy K in g  
(2 W . Rob. 537, 5 Notes of Cases 282), the question 
which the court had to decide was whether the 
defence of compulsory pilotage was made out, 
and therefore any observations of the learned 
judge who tried the case on the question now 
before the court are mere obiter dicta. As to 
the fact of a penalty being prescribed by rule 72 
of the Thames Bye-laws (42 L. I .  Rep. IN. a. 
663; 4, Asp. Mar. Law Cas. 276), tor such a 
breach ns that of which the M argaret was 
guilty, that cannot possibly prevent a party 
injured from recovering in a civil proceeding; 
if it did there wonld be no civil proceed
ings at all for collision in the Thames, as the 
rules of navigation for preventing collisions at 
sea made under the statute are not in force, but 
similar ones which are prescribed by those bye
laws. The court must decide not what was the 
cause of the collision, but what was t.he cause ot the 
damage; the amount of the damage is referred to 
the registrar and merchants, but they must be 
told, on what basis they are to assess it. In  
this case, there being no counter-claim or cross
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action, the M argaret having sustained no damage, 
we are unable to get before the registrar at 
all. But the case very frequently arises 
where, though one party is liable to pay for the 
damages arising out of a collision, the party who 
has sustained damage may, by his subsequent 
conduct, have enhanced i t ; whether he has done so 
or not is a question for the court, and not for 
the registrar and merchants, and that shows that 
the real question is the cause of the damage, 
not merely the cause of the collision.

M ilw ard , Q.C. and E . G. Glarhson, Q.O. for the 
respondents (after receiving an intimation 
that the court was of opinion that the barge was 
negligently navigated).—I f  there had been no 
collision there would have been no damage, and 
therefore no cause of action; the collision was 
caused by the negligent navigation of the barge, 
and therefore damage ensuing, though it would, 
had the M argaret sustained damage, have given 
a right of action, gave no such right to the E . Wo, 
by whose negligence alone the collision was 
caused:

The Gipsy King (ubi sup.).

[C otton, L.J.—Is not the claim of the E . Wo for 
damage sustained by her coming into contact 
with your anchor, which was improperly placed ? 
B rett, L.J.—If  the effect of the collision bad 
been to drive the anchor, placed in the position 
in which it was, into the M argaret instead of into 
the barge, could you have recovered?] The E.W o 
would not have touched the anchor if she had been 
properly navigated, and therefore the position of 
the anchor was not the cause of the accident, but 
the negligent navigation of the E . Wo, and the
E . Wo has therefore no right to say that “ part 
of that mischief would not have arisen if you had 
not been guilty of some negligencehere the 
immediate cause of the accident was the negli
gent navigation of the E . Wo, and the position 
of the anchor of the M argaret did not contribute 
to it, and therefore the E . Wo has no cause of 
action :

Greenland v. Chaplin, 5 Ex. 243; 19 L. J. 293, Ex.

The question in a collision action is whether the 
servants of the plaintiff by their improper conduct 
substantially contributed to the occurrence causing 
the injury :

Sills v. Brown, 9 C. & P. 601.
FBrett, L.J.—If  the anchor had not been where it 
was there would have been no occurrence causing 
injury ] There would have been a collision, and 
that is the occurrence causing the injury; “ the 
collision is the primary cause of the damage, and” 
the court will not “ look further, with a view to 
ascertain how much of the damage was occasioned 
by the anchor, or by any other part of the 
vessel

The Gipsy King, 5 Notes of Cases, 282, at p. 292 ; 2 
W ill. Bob. 537, at p. 547.

B u tt, Q.O. in reply.— It  is no answer to say that 
a collision, a mere contact, would have happened 
in any case; the damage which is the cause of 
action was solely and exclusively caused by the 
negligence of the defendant’s servants.

James, L.J.—We have no doubt that this barge 
was negligently navigated. We must consider in 
this case what the nature of the action was, and the 
point before us would hardly arise if the cause of

action were pleaded fully. The action is by the 
owners of the barge, who say, “ Your anchor was in 
an improper place, and by reason of that my barge 
came into contact with i t ; it made a hole in my 
barge, water came in, and did a great deal of 
damage.” That is the cause of action. The damage 
was done immediately by the contact of the impro
perly placed anchor with the barge. Would it have 
been a conclusive answer to say, “ True it is I  had 
my anchor improperly placed, and true it is it 
came into contact with your barge, and, if the 
anchor had not been there, no damage could have 
been done; but you are the person who led to the 
wrong, because, if you had not been improperly 
navigated, the collision would not have happened 
and the damage would not have occurred, and 
therefore it was you who caused the damage.” I t  
appears to me that that cannot be a justifiable 
defence. The defence as pleaded would be, “ True 
it is my negligence caused your damage, but your 
negligence led to my negligence causing it.” There 
can only be what is termed “ contributory ” negli
gence where there is negligence which contributes 
substantially to the cause of action. Where there is 
negligence which does so contribute, both parties 
are equally at fault, and both parties, through 
their own fault, cause the damage, and where this 
is the case, by the Admiralty rule, the damages 
are divided. The decision of Dr. Lushington, to 
which attention has been called (The Gipsy K ing , 
5 Notes of Cases, 282; 2 W. Bob. 537), was on the 
point whether, where the damage actually was done 
by the cause that was alleged, and there was negli
gence about the anchor, that negligence would 
have made the ship liable in a case where a pilot 
was on board by compulsion of law. What was said 
in the judgment of that case on the point now 
before us was but an obiter dictum  of the learned 
judge, for whom we have all respect, on a matter 
that does not seem to have arisen before him. 
On the true principle, the question in our opinion 
is, whether the negligence of one party or of both 
parties causes the whole damage, and not whether 
it may contribute to and enlarge the amount of 
damages.

Brett, L .J .—I t  seems to me that it was the duty 
of the court below to determine what was the 
legal liability of the parties, and in order to do 
that the court has to deal with the cause of action, 
and to determine whether there is any liability 
on the part of the defendant with regard to the 
cause of action, and if so what is the legal 
character of that liability. Now the cause of 
action in collision cases is not merely the fact of 
the ships having come into contact with one 
another—for that is no cause of action—but that 
damage, in the sense of injury, was caused to the 
property of the plaintiff by reason of the collision. 
Usually,however, it is sufficient for the court to find 
that there was a collision in point of fact, and that 
thatcollisionorimpact was caused by the negligence 
of the defendant. In  999 cases out of 1000 that 
is sufficient, because there has been some damage 
done; but strictly, in order to establish a cause of 
action, the court must find not only that there was 
a collision, and that it was the result of the negli
gence of the defendant, but also that some 
damage was done; then the liability of the defen
dants is made out, and a cause of action is esta
blished.

But in the Court of Admiralty that by itself
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did not establish what was the extent of the 
liability of the defendant. I f  it be asserted that 
the plaintiff was guilty of contributory negli
gence, what is the question the court has to 
decide? To my mind, strictly stated, it is 
whether the party has by negligence of his own 
contributed to the injury which is the cause of 
action, and not merely to the collision, as in a 
case like this, where it may be that, though both 
parties have not contributed to the collision itself, 
yet they have contributed to the injury, so that 
the act of one of them causes some damage to 
the other. Then the liability of the defendant 
is not entirely removed, but the damages are 
to be divided according to the Admiralty rule. 
Then where liability is sought to be imputed to the 
defendant, it signifies not whether the plaintiff 
or the defendant is guilty of the contributory 
negligence.

In  this case you have the fact that the 
collision was caused by the negligence of the 
barge, and I  cannot see myself that the impact 
of the two vessels together was contributed to 
by anything done on the part of the schooner. 
There would, however, have been no damage 
at all, and no cause of action at all so far 
as the E . Wo was concerned, but for the fact of 
the anchor being placed as it was, which was a 
wrongful act. The M argaret is therefore to 
blame, and had not the E. Wo been also to blame 
the schooner would have been liable for the whole 
of the damage done. But the E . Wo was to 
blame for navigating as she did, and by reason 
of this negligence on her part she came into 
contact with the anchor of the M argaret, and 
contributed to the damage. The barge and the 
schooner were both wrong, and therefore, accord
ing to the practice of the Court of Admiralty, the 
damages must be equally divided. The actual 
decision in the case which has been cited ( I k e  
Gipsy K in g , ub i sup.) Bhows that the anchor there 
was found, as a fact, to have been properly catted, 
and therefore a statement by the learned judge 
as to what might have been the liabilities of the 
parties if it  had been improperly placed are of 
necessity mere obiter dicta.

Cotton, L. J.— I  entirely concur in the judgments 
already given, and will only add that it appears to 
me that the case is this. The E . Wo says (1) Your 
anchor caused the damage; (2) Your anchor was 
wrongly placed where it caused the damage. 
Those two facts being proved the plaintiff is 
entitled to recover, but the plaintiff was also 
in default for navigating negligently so as to come 
into contact with the Margaret and contribute 
to the damage, and therefore by the Admiralty 
Division must therefore be reversed, and, as in 
our opinion both vessels are to blame for the 
collision, the plaintiff will be entitled to recover 
half the damages sustained, the amount of the 
damage being referred to the registrar and mer
chants. No costs will be allowed either in the 
court below or on appeal.

Solicitors for appellant, owner of the E . Wo, 
Gattarns, Jehu, and Hughes.

Solicitors for respondent, owner of the Margaret, 
J • T, Eavies.

[Ct . of A pp.

SITTIN G S AT W ESTM IN STER .
Reported by P. B. H u tch in s , Esq., Barrister-at-law.

F rid a y , Nov. 19,1880.
(Before Baggallay, B rett, and Cotton, L.JJ.

R ivaz v. Gerussi and others.
APPEAL FROM THE QUEEN’ S BENCH DIVISION. 

M arine insurance — Open policy —  Fraudulent 
declaration o f goods at less than the ir value 
Concealment—M a te ria lity—Action to set aside 
policies on ground o f fra u d .

I n  m arine insurance i t  is not sufficient to disclose 
the facts m ateria l to the risks considered in  the ir 
own nature, but a ll should be disclosed which 
would effect the judgm ent o f a  ra tio na l under
w rite r governing himself by the principles and 
calculations on which underwriters in  practice
act. .

Defendants effected two open policies o f insurance 
on goods to arrive, and declared goods on these 
policies, a fte r a rriva l, at less than the true value. 
Defendants afterwards effected two more open 
policies to fo llo w  the previous policies.

In  an action by an underw riter to set aside the two 
la te r policies on the ground o f fra u d , the ju r y  
found  that the declarations o f value made on the 
earlier policies were false and fraud u len t, and  
were m ateria l to the subscription o f the la ter 
policies, tha t p la in t if f  was induced by these 
declarations to subscribe the la ter policies, that 
defendants concealed the amounts which had been 
on r isk  and insured by the earlie r policies, and  
that the matters so concealed were m ateria l. 

Held, that there was evidence to support the find ings  
o f the ju r y , that p la in t if f  was entitled to have  ̂ the 
policies set aside, and defendants were not entitled 
to a re turn  o f the prem ium which they had pa id . 

Judgments o f F ie ld, J., and o f the Queen’s Bench 
Divis ion, affirmed.

T he p la intiff, suing on behalf of himself and 
other underwriters, sought to have two policies of 
marine insurance cancelled and set aside under 
the following circumstances.

One of the defendants carried on business at 
Patras under the name of M. Gernssi; the other 
defendants carried on business in London under 
the name of Gerussi Brothers and Co. M. Gerussi 
used in the ordinary course of business to consign 
shipments of fruit from Greece and the Ionian 
Islands to Gerussi Brothers and Co. for sale.

The following policies were effected at Lloyd s 
by the defendants to cover fruit and produce 
from Greece and the Ionian Islands to London 
or Liverpool by any steamer or steamers in 
which such might be shipped from time to time, 
and which were to he declared and valued as 
interest might appear: (1) a policy dated 3rd 
Sept. 1875 for 25,0001.; the slip was signed 24th 
Aug. 1875 : (2) a policy dated 1st Oct. 1875 for
20.0001. to follow and succeed the first policy; the 
slip was signed on 18th Sept. 1875; (3) a policy 
dated 7th Oot. 1875 for 20,0001. to follow and 
succeed the second policy; the slip was signed on 
1st Oct. 1875 ; (4) a policy dated 3rd Nov. 1875 for
20.0001. to follow and succeed the third policy; 
the slip was signed on 5th Oct. 1875. The 
plaintiff subscribed all these four policies.

On the 5th Nov. 1875 the steamer Vindamora, 
having on board a shipment of fruit from
M . Gerussi at Patras, consigned to Gerussi

R ivaz v . Gerussi and others.
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Brothers and Co. in London, was sunk, and the [ 
cargo lost. The defendants made claim in respect 
of this loss of 12,5001. on the third policy (that of 
7th Oct.), that being the amount alleged by them 
to be open on that policy, and 52701. on the fourth 
policy (that of 3rd Nov.) In  consequence of these 
claims the present action was brought.

The statement of claim alleged that in investi
gating the claims made by the defendants it  was 
discovered that the declarations and valuations 
made on the policies in respect of previous ship
ments were false and fictitious, and that previous 
to the loss of the Vindamora the said policies 
had been filled and exhausted by previous ship
ments insured by the said policies for very large 
amounts, which shipments had arrived safely, and 
that the defendants had fraudulently concealed 
and abstained from declaring the amounts which 
had been so previously insured by the said polioies, 
and had declared some of such shipments at a less 
sum than the true value thereof, and at a less 
sum than the value at which the same respectively 
had been at risk on and insured by the said 
policies during the respective voyages; that 
during the currency of the first and second 
policies, and before the third and fourth policies 
were effected, the defendants had systematically 
concealed and omitted to declare on the two first 
mentioned policies the value of the interests from 
time to time insured thereby, and which arrived 
safely, and that the third and fourth policies were 
effected for the purpose of continuing such wrong
ful and fraudulent practices; that at the time of 
effecting the third and fourth policies the defen
dants concealed the improper declarations herein 
before mentioned from the underwriters, and 
when the plaintiff and the other underwriters 
underwrote such last-mentioned policies respec
tively they were entirely ignorant of the facts 
relating to such declarations, and they would not 
have underwritten the said policies if they had 
known the said facts.

The plaintiffs claimed :
1. That i t  may be declared that the polioies of the 7th 

Oot. and the 3rd Nov. respectively were obtained by 
fraud and conoealment of material facts, and that such 
policies may be respectively set aside and cancelled, or 
that an aocount may be taken of the shipments whioh 
have been at risk and insured by the said polioies of the 
3rd Sept., the 1st Oot., the 7th Oct., and the 3rd Nov. 
respectively, and of the values which ought to have been 
declared in respect thereof and that the declarations on 
the said polioies respectively may be varied or rectified 
accordingly.

2. That the defendants may be restrained from dealing 
with or transferring the policy of the 3rd Nov. 1875.

3. Such further and other relief as the circumstances 
of the case may require.

The trial took place before Field, J. in London, 
during the Michaelmas sittings 1879. The 
following five questions were left to the jury, and 
were all answered in the affirmative.

1. Did the defendants declare any of the ship
ments prior to the Vindamora, at less sums 
respectively than the values at which the same 
shipments had been at risk and insured by their 
policies ?

2. Did they make such declarations falsely and 
fraudulently, and were such declarations material 
to the subscriptions of the said policies, and were 
the plaintiffs induced thereby to subscribe them ?

3. Did the defendants conceal and abstain from 
declaring the amounts which had been on risk 
and insured by their policies ?

4. Was it material to the risk taken by the 
underwriters to be informed of the matters so 
concealed and abstained from being declared P

5. Were the policies of 7th Oct. and 3rd Hov. 
taken out by the defendants with the fraudulent 
intention of declaring goods upon them at less 
than the value at which they ought to have been 
declared p

There was also a finding that risk had been 
incurred to the extent of 72,6592. on the four 
policies.

On these findings Field, J. gave judgment for 
the plaintiff.

A  rule for a new trial was discharged by the 
Divisional Court (Cockburn, C.J., and Field and 
Manisty, JJ.).

The defendants appealed from both these 
decisions.

The Attorney-General (Sir H . James) and Ben
iam in , Q.C. (Romer with them) for the defendants. 
—There fis no evidence to support the findings 
that the declarations were material, and that the 
underwriters were induced by them to subscribe 
the policies. Although any fraudulent mis
representation will vitiate a policy, mere con
cealment has not that effect, unless it is a con
cealment or a material fact:

Ionides v. Pender, 2 Asp. Mar. Law Cas. 266; 30 
L. T. Rep. N. S. 547 ; L. Rep. 9 Q. B. 531.

The true doctrine as to concealment is that laid 
down in 2 Duer on Insurance, p. 390: “ Those 
facts only are necessary to be disclosed which, as 
material to the risks considered in their own 
nature, a prudent and experienced underwriter 
would deem it proper to consider.” [B rett, L.J- 
—in delivering the judgment of the Court of 
Queen's Bench in Ionides v. Pender (ub i sup-)i 
Blackburn, J., dissented from that proposition, 
and added: “ But the rule laid down in Parsons 
on Insurance (vol. 1, p. 495), that all should be 
disclosed which would affect the judgment of a 
rational underwriter governing himself by the 
principles and considerations on which under
writers do in practice act, seems to us a sound 
one. We do not think any of the cases cited by 
Duer are in contravention of it.”] The declara
tions on the earlier policies could not be material 
with regard to the later policies:

Stephens v. Australasian Insurance Company, 1 
Asp. Mar. Law Cas. 458 ; 27 L. T. Rep. N.S. 585; 
L. Rep. 8 C. P. 18.

There was no misrepresentation at the time ot 
effecting the later policies, and this distinguishes 
the present case from Sibbald v. H i l l  (2 Dow. 263). 
The fifth finding of the jury is immaterial, for a 
mere intention to commit a fraud cannot vitiate 8 
policy. This is the reason why in fire policies it 
is expressly stipulated that a fraudulent claim 
shall prevent the insured from recovering. 
Therefore, there has not been either such fraudu
lent misrepresentation as to vitiate the policies or 
concealment of any material fact.

B utt, Q.O., Webster, Q.C., J. C. Matthew, and 
Lindsay, for the plaintiffs, were not called on.

B aggallay, L.J.—This is an action brongh t by an 
underwriter, who seeks to have it declared that 
two policies of marine insurance, which are open 
policies on shipments to be afterwards declared, 
were obtained by fraud and the concealment 
of a material fact, and to have them set aside. 
In  the view which I  take of the case it ,Sr
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unnecessary to consider the alternative claim 
made by the plaintiff. A  series of policies was 
obtained to cover fruit and other produce, o © 
brought from Greece and the Ionian Islands, m 
the year 1875. There were four open policies : me 
first was dated 3rd Sept. 1875, and the second 1st 

; the two subsequent policies, which are tne 
subject of the present action, were dated 7th Uct. 
a.nd 3rd Nov., being based upon slips which were 
«‘fined on the 1st aud 5th Oct. respectively. Un 
pth Nov. 1875 the steamer Vindamora was sunx 
111 the Thames, and her cargo was lost. In  
respect of this loss a claim was made on the last 
two policies, which led to the present action, i t  
^ as the practice of the defendants to make e 
elarations on policies for a less amount than tne 
amount for which they ought to have made them ; 
that is to say, the earlier policies were exhausted 
to a, larger extent than appeared for the earlier 
Policies extended to larger sums than appeare 
irom the defendants’ declarations. I t  appears ro 
the findings of the jury that the declarations 
actually made were brought to the notice o 
underwriters. The second finding shows that tne 
underwriters knew of the declarations whic 
been made on the previous policies at _tne ti 
when they subscribed the two later policies. a 
hiding i8, that the declarations were false and Iran- 
dulent, and were material to the subscription 
the later policies, and that the underwriters were 
mduoed by them to subscribe those policies, 
third finding is, that the defendants concealed ana 
abstained from declaring the amounts which a 
0een at risk and insured by the previous policies, 
and the fourth finding is, that what was so con 
sealed was material. Therefore there was non
disclosure of facts which were found by the jury 
to be material to guide an underwriter as to 
whether he would accept the risk or not, and as o 
whether he would demand a higher premium, 
this being so, I  cannot say that there has not been 
non-disclosure of a material fact within the mten 
and meaning of the decisions.

B rett, L .J .—The question which we have to 
decide is, whether these policies should not bo 
declared to be invalid on the ground that there 
had been fraud and a concealment of a material 
fact. The question is the same as would have 
urisen if the present defendants, on a loss occurring 
after the 1st Oct., had sought to recover the 
amount of the insurance money from the present 
plaintiffs. The concealment alleged was this. 
there were two policies on produce coming from 
abroad on ship or ships to be declared, and these 
two policies were to succeed other named policies; 
there were improper declarations of the value or 
the produce shipped, which were not only im
proper in the sense of being incorrect, but were 
»¡so fraudulent, for after the arrival of the ships
the defendants declared on a smaller value than
they ought to have declared on. The object of the 
defen(tants was, having paid the premium on 
these former policies, to make them cover too 
much, so that apparently there was more to run 
®ut on the earlier policies than there really was. 
thus the underwriters (assuming the alleged 
state of things on the former policies to be made 
known to them) would be naturally led to suppose 
that, inasmuch as declarations must first be made 
bn the former policies, the two later policies 
could not be made effective until there had been 
shipments to a certain amount upon the other

7 nolicies, and that to a considerable sum, whereas 
There was a very small sum upon the former 
policies to be realised, so that the two later policies
would be called into e ffec t much sooner than the
underwriters would be induced to anticipate. 
TheTury have found that there has been conceal
ment of a matter calculated to affect the minds of 
reasonable underwriters, as to whether they would 
insure or not, and as to the amount of the premium, if was argued on behalf of the defendants that 
there was no evidence that knowledge as to the 
matter so concealed could be material because it 
“  said that it did not affect the risk of the voyage, 

Tnassage from Duer was cited to show that a 
the concealment of which would avoid the 

po", ’ y m usf be a fact which might add to or 
diminish that kind of risk. There is a decision of 
fn^TTmise of Lords which is quite contrary to that 

[m ta U v . Hil,2  Dow 263), tb ..=  
argument was used there unsuccessfully. I  think 
th f true proposition is that laid down in Phillips 
on Insurance, sect. 531, which it seems to me must 
be expanded, not in compliance with the passage 
which has been cited from Duer, but as explained 
bi 1 Parsons on Insurance, p. 495. Black- 
hnrn J.. in Ion ides  v. Pender (ub i sup.), also 
nnnears to have been of opinion that Duer was 
wProng on English law, and Phillips and Parsons 
were right, and this view is in accordance with 
The decision of the House of Lords already 
referred to. Therefore, tbd. real question seems 
to be this : can we say that it is an unreasonable 
finding that reasonable underwriters could be 
governed by the amount of the declarations on the 
former policies ? i t  seems to me that, so far from 
the finding being unreasonable, the matter is one 
which would govern the decision of any reasonable 
underwriter. Therefore a fact was concealed, 
which the jury within the rule of law could find to 
be material. Also the concealment was fraudulent, 
for the defendants knew that the knowledge of 
this matter was important;, and they kept it back. 
Therefore there ought to be no return of the pre- 
mium, and the verdict and judgment are righ t.

C o tto n , L .J —I  understand the findings of the 
iury to involve that the plaintiffs knew the amount 
which had been declared on the previous policies, 
and the question which has to be decided is this, 
can the subsequent policies be maintained? I t  is 
contended on behalf of the defendants that there 
can be no concealment which would vitiate the 
policies unless facts are concealed “ which, as 
material to the risks considered in their own 
nature, a prudent and experienced underwriter 
would deem it proper to consider.” No doubt the 
law is so laid down by Duer in the passage which 
has been referred to in the argument, but that 
view is Dot adopted by the House of Lords in 
Sibbald v. H i l l  (ubi sup.), nor by the Court of 
Queen’s Bench in Ionides v. Pender (ubi sup.). 
Here it is found that the underwriters were 
induced to enter into the subsequent policies by 
the declarations which were made as to the ship
ments which had been insured by the previous 
policies. I  think we should not question the find- 
ingofthe jury, which shows that it was a material 
fact to be known what was the real amount which 
was running on the previous policies. We cannot 
say that there was nothing oti which they could 
find this. I  agree therefore that the verdict and 
judgment are right,

Judgment aflirmed.
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Solicitors for plaintiff, Waltons, B u lb , and 
Walton.

Solicitors for defendants, Hollam s, Son and 
Coward.

HIGH COURT OF JUSTICE.

Q UEEN’S BENCH D IV IS IO N .
Beported by H. D. Bohsey, Esq., Barrister-at-Law.

Saturday, March, 1881.
(Before Grove, J.)

B atthyany v. B otjch.

Merchant Shipping Act 1854 (17 <^18 Viet. c. 104), 
s. 55—Merchant Shipp ing A ct Amendment Act 
1862 (25 fy 26 Viet,, c. 63), «• 3—Agreement to 
transfer a ship—Mciicm. thereupon by registered 
owner.

The p la in t if f  brought an action against the defen
dant upon a w ritten  agreement whereby the 
p la in t if f  agreed to sell and the defendants to buy 
a yacht fo r  26001., and claimed specific perform
ance o f the agreement, or in  the a lternative
26001., and damages fo r  breach o f the agree
ment.

The defendant in  his statement o f defence alleged 
that the agreement was not a  b i ll o f sale, nor 
was i t  registered as required by the Merchant 
Shipping Act o f 1854, and pleaded the statute 
in  bar. o f the action.

The p la in t if f  demurred to this p a rt o f the statement 
o f defence on the ground that an agreement fo r  
the sale o f a ship does not require to be regis
tered.

Held, that sect. 55 o f the Merchant Shipp ing Act 
o f 1854 applies to the actual instrument by which  
a ship is transferred, and not to an agreement to 
trans fe r; and therefore the agreement need not 
be registered, and may be enforced by the 
registered owner.

D em urrer allowed.
T his was a demurrer to a part of the defendant’s 
statement of defence.

The statement of claim was as follows :
1. On or about the 29th Feb. 1880 i t  was agreed in 

w riting by and between the plaintiff and defendant that 
the plaintiff should sell to the defendant, and the defen
dant Bhould buy of the plaintiff a certain yacht, known 
ae the Kriemhilda, whereof the plaintiff was the regis
tered owner, at and for the price of 26001., on con
dition that the said defendant should be at liberty to 
rescind the said agreement should the yacht prove 
unsound.

2. The plaintiff says that he has always been ready 
and willing to perform the said agreement on his part, 
and did all things necessary to be done on his part to 
entitle him to have the said agreement carried out by the 
said defendant.

3. The said defendant waived his right to a survey, and 
took possession of the said yacht, and put his crew on 
board.

4. Afterwards the said defendant neglected and refused 
to retain possession of the said yacht, and neglected and 
refused to carry out the Baid agreement, and negleoted 
and refused to pay the said price and denied and repu
diated his liability to carry out the said agreement, and 
the plaintiff claims (1) A decree of specific performance; 
(2) In the alternative 26001.; (3) Damages for breach of 
the agreement; (4) Such further or other relief aR the 
nature of the case may require.

The first paragraph of the statement of defence

is all that is material to the present case, and was 
as follows:

1. The defendant does not admit that the plaintiff was 
the registered owner of the said yacht, or that any agree
ment in writing was ever entered into. I f  any agreement 
in writing was entered into i t  was the plaintiff by the 
imposition of the new condition next hereinafter men
tioned, and not the defendant, who prevented such agree, 
ment from boing oarried out. In any case Buch agreement 
was not a b ill of sale, nor was i t  registered, nor did i t  
contain a sufficient description of the yaoht as required 
by the Merchant Shipping Act of 1854, and on these 
grounds and so far as i t  relates to any such agree
ment the defendant pleads this statute in bar of this 
action

The plaintiff demurred to the last sentence of 
the first paragraph of the statement of defence on 
the ground that the agreement for the sale of a 
ship does not require to be registered, and on the 
ground that the Merchant Shipping Act of 1854 
does not contain any provisions requiring special 
description of a ship to be inserted in an agree
ment for the sale of a ship, and does not contain 
any provisions which can be pleaded in bar to the 
action.

Gainsford Bruce, for the plaintiff, in support of 
the demurrer.—I  admit at once that in order to 
pass the property in a ship a registered bill of sale 
is necessary, but in this case it is only an agree
ment to do that which when done must be done by 
bill of sale. The 55th section (a) of the Merchant 
Shipping Act of 1854 obviously applies to the 
actual transfer of the ship,not to an executory agree 
ment for the sale of a ship. I f  it didapply, it would 
c me to this, that you could never have an agree
ment for the sale of a ship. I  believe under the 
former Acts which were much more stringent 
than these, it was held that you could not have 
an executory agreement for the sale of a ship 
without a form in iiccordance with the Act. The 
Liverpool Borough Bank v. Turner (1 J. &  H . 
159; 30 L. J. 379, Oh.; 29 L. J. 827. Oh.), was 
decided upon the 66th section (6) of tho Act 
of 1854, which relates to mortgages. [G rove, J . 
— Does any case go to the length of saying that 
an agreement to mortgage must be registered P] 
I  think the caBe of the Liverpool Borough Bank, v. 
T urne r does go the length of that; but there is a 
difference between an agreement to transfer and 
an agreement to mortgage. The words of the 
former statute 8 & 9 Viet. c. 89, s. 34, are very 
different from the present. In  that section are 
the words, “ Otherwise such transfer shall not be 
valid or effectual for any purpose whatever, either 
in law or in equity,” and these words are omitted

(a) 17 & 18 Viet. c. 104, s. 55, “  A registered ship or 
any share therein when disposed of to persons qualified 
to be owners of British ships shall be transferred by b ill 
of sale, and such bill of sale shall contain snch descrip
tion of the ship as is contained in the certificate of the 
surveyor, or such other description as may be sufficient 
to identify the ship to the satisfaction of the registrar, 
and shall be according to the form marked E. in the 
schedule hereto or as near thereto as circumstances 
permit, and shall be executed by the transferor in the 
presence of and be attested by one or more witnesses.”  

(i>) 17 & 18 Viet. o. 104, s. 66 : “ A registered ship or 
any share therein may be made a security for a loan or 
other valuable consideration, and the instrument creating 
euoh security, hereinafter termed ‘ a mortgage,’ shall 
be in the form marked L. in the sohedule hereto or as 
near thereto as circumstances permit, and on the pro
duction of such instrument the registrar of tho port at 
which the ship is registered shall record the same in the 
register book.”
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from the Act of 1854. A ll the cases which can be 
cited in support of the defendant’s contention are 
cases decided on the prior Acts, except the case of 
the Liverpool Borough Bank v. Turner (ubi sup.), 
and that was on a question of mortgage, and on a 
different section of the Act, and there is a sub
stantial difference between the two sections. A l
though the Act has been in force since 1854 there 
is no case deciding that a contract for the sale of 
a ship is invalid unless by bill of sale and regis
tered, and certainly the words of the 55th section 
standing alone would not convey that meaning. 
But I  submit that the Act of 1862 puts the matter 
beyond all doubt. That Act was partly passed in 
consequence of the case of the Liverpool Borough 
B ank  v. Turner (ub i sup.), and in order to get rid of 
the effect of that decision. The 3rd section (a) of 
that Act gives a definition of the expression 
“ beneficial interest.” He also cited

Stapleton v. Baymen, 2 H. & C. 918.
Cohen, Q.O, and Assheton Cross for the defen

dant.—The difficulty in the way of Mr. Bruce’s 
argument with reference to the 3rd section of the 
Act of 1862 is that the section only provides that 
“ equities may be enforced against registered 
owners and mortgagees,” but does not provide for 
the case of equities being enforced by registered 
owners. Here it is the registered owner who is 
Beeking to obtain specific performance, and not a 
person against a registered owner; the reason is 
that before a person can enforce the performance 
of a contract for the purchase of a ship he must 
Bhow that he is qualified to be the owner. As 
against the registered owner, the contract could 
be enforced. That 1 admit. Beneficial interest 
means the interests of persons who are not 
registered owners. There is no need of the 
State to protect the beneficial interests of the 
registered owner. [G rove, J.— According to your 
argument, no agreement can be made for the sale 
of a ship without all the necessary formalities of 
a bill of sale.] Yes, it can, because trusts are 
recognised, and the registered owner having 
agreed to sell the ship is a trustee for the pur
chaser. [G rove, J.—That is, the contract of sale 
is unilateral, which seems strange.] But by the 
provisions of the statute that is so. There is no 
distinction between transfers and mortgages. The 
words “ beneficial interests” in Beet. 33 of the 
Act of 1854 apply to all beneficial interests of 
persons who are not registered owners. Equities 
■will only be enforced by persons who have bene
ficial interests against registered owners, and 
cannot be enforced by registered owners. They 
oited

Hughes v. Morris, 21 L. JT. 761, Ch.;
Duncan v. Tindal, 13 C. B. 258;
McCalmont v. Rankin, 22 L. J. 554, Ch.;
Union Bank of London v. Lenanton, 3 C. P. Div.

243 ; 30 L. T. E. 698 ; 3 Asp. Mar. Law Cas. 500.
Gainsford Bruce in reply.—If  sect. 55 of the 

Act of 1854 stood alone I  should succeed, and 
the only authority cited against, me is on another

(a) 25 & 26 Viet. c. 63, s. 3: “  I t  is hereby declared 
that the expression ‘ beneficial interest,’ whenever need 
m the second part of the principal Act includes interests 
arising under contract and other equitable interests ; and 
the intention of the said Act is 'hat without prejudice to
• • ■ . epuities may be enforced against owners and 
Mortgagees of ship in respect of their interest therein, in 
the same manner as equities may be enforced against 
them in respect of any other personal property.”

section and different words. The case of the 
Liverpool Borough B ank  v. Turner (ubi sup.) is 
really no longer binding, in consequence of the 
Act of 1862. [G rove, J.—There are some strong 
dicta in that case to show that the learned judges 
who decided it thought there was no difference 
between mortgages and transfers.] But the case 
was actually decided on the section relating to 
mortgages, and then the Act of 1862 was passed 
for the express purpose of getting rid of that 
decision. There is a substantial difference between
sect. 55 and sect. 66 of the Act of 1854. Every con
tract by way of mortgage comes within sect. 66, 
because it is a security ; but it by no means 
follows that, under the other, which says that you 
shall transfer a ship without certain formalities, 
you cannot therefore agree to transfer with
out the same formality. An agreement to mort
gage is a security, but an agreement to transfer is 
not really a transfer in equity ; it only gives the 
parties a right to enforce the transfer. Sect. 100 
of the Act of 1854 shows that beneficial interests 
are not limited, as Mr. Cohen contends, but are 
general, and it clearly recognises beneficial interest 
apart from legal ownership.

Grove, J.—This demurrer arises in this way* * 
The statement of claim alleges that it was agreed 
in writing between the plaintiff and defendant 
that the plaintiff should sell to the defendant, and 
the defendant should buy of the plaintiff a certain 
yacht whereof the plaintiff was the registered 
owner, for the price of 2600i.; and that the 
defendant refused to carry out this agreement. 
In  answer to the statement- of claim, the only part 
of the statement of defence to which I  need allude 
is the first paragraph, and that part of io only 
which says that “ In  any case such an agreement 
was not a bill of sale, nor was it registered, nor 
did it contain a sufficient description of the yacht, 
as required by the Merchant Shipping Act of 1854, 
and on these grounds, and so far as it relates to 
any such agreement, the defendant pleads this 
statement in bar of this action.” That part of the 
statement of defence is demurred to on the ground 
u that an agreement for the sale of a ship does not 
require to be registered, and on the ground that 
the Merchant Shipping Act of 1854 does not 
contain any provisions requiring any special de
scription of a ship to be inserted in an agreement 
for the sale of a ship, and does not contain any 
provisions which can be pleaded in bar to tbe 
action.”

I  shall not decide here what portion of 
relief the plaintiff is entitled to. I  have not to 
decide that. What I  have to decide is, whether 
that part of the statement of defence affords a 
valid defence to the action. I  am of opinion that 
it does not, and that this demurrer must be al
lowed.

The main section relied on for the defen
dant is the 55th section of the Merchant Shipping 
Act of 1854: “ A  registered ship, or any share 
therein, when disposed of to persons qualified to 
be owners of British ships, shall be transferred by 
bill of sale ; and such bill of sale, &c.” The first 
part only of the section is material, and certainly 
reading that section by itself, I  should have no doubt 
whatever in saying that it applied to the actual in
strument by which the ship was to be transferred 
and not an agreement to transfer. I t  would 
never have occurred to me that it prohibited
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persons from entering into an agreement, the one 
to sell and the other to buy a ship, but that it 
related solely to the instrument of transfer.

But the case does not depend upon the section 
standing alone if it did I  should have felt no 
doubt about the case. Upon another section, tho 
66th, which relates to mortgages there has been a 
decision in the case of The Liverpool Borough 
Bank  v. Turner (uh i sup.) by two very distin
guished judges, Lord Hatherley (then Wood, 
V.O.) and Lord Campbell, and they decided 
substantially on these grounds, that the words in 
the Act of 1854, relating to mortgages, were not 
inconsistent with those in the previous statutes, 
on which it had been held that a mortgage was 
void in law and in equity, unless the conditions of 
the statute were complied with. They held that 
contracts came within the statute. Row, that 
judgment would be binding on me if I  was 
deciding a question on sect. 16 ; whatever my own 
opinion might be I  should be absolutely bound by 
that decision.

But then there are two reasons alleged why 
it is not binding upon me. One is that it is 
not a decision on sect. 55 but on sect. 66 
which relates to mortgages and not transfers of 
ships. The 66th section is, so far as is material, 
as follows: “ A  registered ship, or any share 
therein, may be made a security for a loan or 
other valuable consideration, and the instrument 
creating such security hereinafter termed a 
mortgage, shall be in the form. &c.” In  
The .Liverpool Borough Bank  v. Turner (uh i 
sup.), Wood, V.C., and subsequently Lord Camp
bell, on appeal, held that under that section a 
registered British ship could not be made security 
for a loan except by mortgage, and that must be 
registered. But then it is said that decision only 
applies to sect. 66, and that there is a material and 
substantial difference between that section and 
sect. 55. There is some difference, no doubt, but 
I  was particularly affected by the expressions of 
Wood, Y.C., in his judgment in the Liverpool 
Borough Bank  v. Turner (uhi sup.), with reference 
to it being the same whether the ship was sold or 
mortgaged; and Lord Campbell, though he does 
not speak so emphatically, says something to the 
same effect. By that I  am not bound, as the deci
sion was not upon the subject of transfer, though 
of course I  should pay great attention to the 
opinions of judges of such high authority. I f  I  
can find a rational distinction between the two 
sections, it is my duty to exercise my own dis
cretion.

I  am of opinion that there is a distinction, 
and one quite sufficient to induce me to think 
that I  am not bound by the obiter dicta in the case 
of the Liverpool Borough Bank v. Turner (uhi sup.). 
There is a difference, as has been pointed out by 
Mr. Bruce, between a security and a transfer. 
The section which relates to transfer does not say 
that anything should be included in the word 
“ transfer ” beyond that which it really amounts 
to ; but the word “ security ” ex v i term ini, 
includes equitable and legal mortgages. The 
learned judges, who seem to have put sales 
and securities on the same ground, did so without 
having it argued. A ll they had their minds di
rected to was sect. 66, and their attention was not 
drawn to the difference of the words and meaning 
between that section and sect. 55 ; if it had been 
I  do not feel sure that they would have come to the

same conclusion. There has been an expression of 
doubt thrown upon thecase of the L iverpool Borough 
Bank  v. Turner (uhi sup.) by a judge of high 
authority (Pollock, O.B. in the case of Stapleton v. 
Haymen (uhi sup.).

But there has been a subsequent statute passed 
—the Merchant Shipping Act Amendment Act 
of 1862 (25 & 26 Viet. c. 63)—in part at all 
events to remedy the decision in that case, 
at least, there is a good deal to show that the 
Act was passed with that object. Row, in the 
case of the Liverpool Borough B ank  v. Turner 
beneficial interests were considered by Wood, V.C. 
to be only those which applied to aliens and 
foreigners; but by the Act of 1862 it is enacted 
thus: I t  is hereby declared that the expression 
‘ beneficial interest ’ whenever used in the second 
part of the principal Act includes interests arising 
under contracts, and other equitable interests; 
and the intention of the said Act is that without
prejudice t o ............equities may be enforced
against owners and mortgagees of ships in respect 
of their interest therein, in the same manner as 
equities may be enforced against them in respect 
of any other personal property.” Therefore, 
whenever beneficial interests are mentioned 
in the second part of the Act of 1854, 
they expressly include interests arising under 
contracts.

Mr. Cohen says that is true, but the second 
part of the section merely enables persons 
who have rights against registered owners to 
enforce them, but does not enable registered 
owners to enforce rights against other persons; 
that is, there is no correlative right given to 
registered owners. I t  would certainly be a very 
unusual thing if an Act provided that the parties 
to a contract should not have correlative rights, 
aod, although I  will not go so far as to assert 
there are no such cases, I  certainly cannot call 
any to mind at the present time. A ll Mr. Cohen 
says is that the Statute of Frauds is an instance 
of that; but the Statute of Frauds only provides 
a legal mode of giving evidence of a contract; 
it does not create the contract, and therefore 
does not apply to this question at all.

Then the question is, are the words of the sta
tute so peremptory that, although no reason can 
be shown for them, I  must act upon them ? I  do 
not think that is so. In  the first part of the 
section there is a direct recognition of beneficial 
interests, where mentioned in the former Act, 
and I  think it is not true that thosq beneficial in
terests only apply to persons claiming against the 
registered owner. This appears from. sect. 100: 
“ Whenever any person is beneficially interested 
otherwise than by way of mortgage in any ship 
or Share therein registered in the name of some 
other person as owner, the person so interested 
shall, as well as the registered owner, be subject 
to all pecuniary penalties imposed by this or by 
any other Act on owners of ships or shares 
therein, so, nevertheless, that proceedings may be 
taken for the enforcement of such pecuniary 
penalties against both or either of the aforesaid 
parties with or without joining the other ot 
them.” That evidently treats a person who is 
beneficially interested in the same category as the 
owner, and therefore I  think that in the first part 
of sect. 3 of the Act of 1862 beneficial interest 
applies whether as owner or against an owner.

I t  would certainly be a very startling thing it
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the construction which the defendant seeks to put 
upon the statute were to he given to it, for there 
could be no dealing with a ship at all. Persons 
could never agree to transfer a ship until they 
had actually transferred i t ; or in other words, 
they could not agree at all, and this would 
certainly be a very strong view to take where the 
words of the statute themselves import no such 
meaning. Therefore, I  think the demurrer must 
he allowed.

Judgment fo r  the p la in t if f.
Solicitors for the plaintiff, Deacon, Son, and 

Gibson.
Solicitors for the defendant, N o rris , Allens, 

and Garter, agents for Simpson and North, Liver
pool.

PROBATE, D IVO R CE, A ND  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
Reported by J. P. A spinall  and F. W . R a ik e s , Esqrs., 

Barristers-at-Law.

M ondayy Ju ly  19, 1880.
(Before Sir R. P h il l im o r e  and T r in it y  M a s t e r s .) 

T h e  S in q u a s i.
Damage— Compulsory pilotage— Tug and tow. 

The person in  charge o f a ship in  tow is not bound 
to direct every movement o f the vessel towing, but 
may allow  the towing vessel a discretion as to 
the way in  which other vessels are to be passed. 

Where a collision is caused by a tug executing a 
wrong manœuvre, the fa c t that the person in  
charge o f the ship was a p ilo t employed by com
pu ls ion o f law, and gave no orders, does not 
relieve the owners o f the ship in  tow fro m  
lia b ility , {a)

T h is  was an action instituted by the Company of 
Proprietors of the Regent’s Canal against the 
owners of the sailing-vessel Sinquasi, for damages 
done by that vessel on the afternoon of the 4th Oct. 
1879, whilst proceeding up the river Thames in 
tow of a steam-tug, to a jetty or pier of the plain
tiffs at the entrance of the canal.

The defendants relied exclusively on the fact 
that, at the time of the collision, the Sinquasi was 
“ in charge of a duly licensed Trinity pilot, whose 
employment at the time and place was compulsory 
by law,” and that “  the said collision, and the 
damage consequent thereon, were caused solely 
and exclusively by some neglect or default on the 
part of the said pilot . . .  . and not otherwise.” 

On the 19th July, the cause came on for trial 
before Sir R. Phillimore and Trinity Masters.

The pilot, by whose default the accident was 
alleged to have occurred, was called as a witness 
by the plaintiffs, and he stated that whilst coming 
up the river from Gravesend, where he had taken 
charge of the Sinquasi, he had given orders to the 
tug when he thought it necessary, but that he 
allowed her to pursuo her own coarse in clearing 
passing vessels, so long as that course was a

(a) The case of The Gipsy King (5 Notes of Cases 
p. 288) was not cited in the coarse of the argument. I t  
is there stated by Dr. Lushington “  that, if  the course 
pursued by the steam-tug is in conformity with the 
direction of the pilot, or not against his directions, 
and a collision takes place, the pilot is responsible, and 
not the owners of the steam-tug, which ought to obey 
the p ilot.”

correct one ; that in Limehouse Reach, in conse
quence of the number of craft, the navigation 
became difficult, and that, without orders, the tug, 
on approaching the Regent’s Canal basin, ported 
to pass to the northward of some vessels, thereby 
towing the Sinquasi towards the pier at the 
entrance of the basin ; that he was obliged to port 
the helm of the Sinquasi to follow the tug and clear 
the craft, and that, though as soon as possible 
afterwards he starboarded, the Sinquasi did not 
answer her starboard helm in time to clear the 
pier. lie  further stated that it was not necessary 
for the tug to have ported at all.

B utt, Q.C. and E. C. Clarkson for the plaintiffs.
_The error which caused this collision was that
of the master of the tug. The pilot committed 
no error; it is not his duty to be contmually 
telling the tug not to alter her helm, he has 
only to give directions when it is desirable to alter 
it. The tug master, during the time of his em
ployment. stands to the owner of the vessel in tow 
in the relation of servant to master, as much as a 
sailor on the look-out or at the helm does, and 
therefore the owners are liable for his mistake or 
default.

M yburgh  and Wood H i l l  for defendants.—The 
duty of a pilot is to direct the navigation of the 
ship, and to give orders how to pass each particular 
obstruction. I t  was a neglect of duty on his part 
not to give directions to the tug how to pass the 
vessels, and he cannot get rid of the consequences 
of his neglect by saving that it is not his custom 
to give such directions. By allowing the master 
of the tug to pursue such course as he thought best 
in passing other vessels, he delegated his authority 
in directing the navigation of the ship to the tug 
master,and was therefore responsible for his acts 
ns much as if they were his own. Moreover, if 
the tug was wrong to port, the Sinquasi was 
wrong also; he onght at once to have counter
manded the manoeuvre, which he did not do till 
they were past the craft, and therefore he adopted 
the act of the tug master :

The Duke of Sussex, 1 Notes of Cas. 161 ; 1 W. Rob.
27°. r ,

JE. C. Clarkson in reply.—The master of the tug 
is bound to use reasonable care and skill. The 
pilot has a right to expect it from him, and that 
he will, in the absence of express orders, use 
that care and skill :

The Robert Dixon, 5 P. Div. 54 ; 42 L. T. Rep. N. S
344 ; Asp. Mar Law Cas. 246.

An ordinary helmsman has, for the purpose of 
keeping a ship on her course, constantly to be 
moving the helm without special directions ; but 
if, in the absence of orders, he altered the course 
and caused a collision, the owners would be liable.

Sir R o b e r t  P h il l im o r e .—This is a case arising 
out of a collision which took place between twelve 
and one o’clock in the afternoon on the 4th 
Oct. 1879. The barque Sinquasi, the vessel pro
ceeded against in this action, was going up the 
river Thames in tow of a steam-tug called the 
W arrio r, and struck the jetty or pier of the plain
tiffs, and did considerable damage. The owners 
of the Sinquasi admit that that vessel came into 
collision with the pier-head of the plaintiffs, and 
did other damage complained of, but they contend 
that the Sinquasi did the damage through the 
negligence of a Trinity House pilot, whose 
employment was compulsory by law, and that
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therefore such pilot was alone to blame for the 
collisiou. Now the question mainly turns upon 
the conduct of the tug towing the Sinquasi in 
porting her helm and going to the north of the 
dumb barge and two sailing barges which were 
going up the river. A great deal of argument 
has been expended upon the fact of whether there 
was room sufficient for the tug and the Sinquasi 
to have gone between the dumb barge and the 
sailing barges. I t  is admitted that, if there was 
sufficient room to pass between the barges, it was 
the duty of the tug to tow between them, and we 
are of opinion that there was sufficient room. 
Upon this point the evidence of Allen, another 
pilot, was material. He was rowing across the river 
from north to south, and had a full opportunity of 
seeing what passed, and he swore positively that 
there was plenty of room between the barges. 
This statement is confirmed by the persons who 
were on the pier-head. I t  is denied by the 
witnesses for the defendants, but we have more 
confidence in the witnesses produced by the 
plaintiffs. I t  waB therefore a wrong mancevvre on 
the part of the tug to port, and this was primarily 
the cause of the collision. I t  has been said that 
the pilot delegated his authority, not in terms but 
in conduct, to the master of the tug. We are not of 
that opinion. I t  is not necessary, in our judgment, 
that the pilot should be giving orders perpetually 
for every movement of the helm of the tug. 
When the tug suddenly ported without the order 
of the pilot the Sinquasi had no option but to 
follow her. The tug was the servant of the 
Sinquasi, and the Sinquasi is responsible for what 
the tug did. We believe the pilot starboarded as 
soon as he could after clearing the dumb barge. 
The Sinquasi, having regard to her length, could 
not recover herself in time to prevent the col
lision. In  the opinion of the court the Sinquasi 
is to blame for the collision, which was not caused 
by any dafault of the pilot.

Solicitors lor the plaintiff, Jenkinson and Olivers.
Solicitors for the defendants, T. Cooper and Co.

Wednesday, Ju ly  28, 1880.
( Before Sir R. Phillimore and T rinity M asters).

T he Rosalie.
Collision— Vessel hove to— Vessel close hauled on 

the starboard tack—Regulations fo r  preventing  
Collisions at Sea, A rt. 12.

Where a vessel hove to w ith  her t ille r  lashed a-lee, 
and w ith  the w ind on the port side, forereaching 
one and a h a lf  knots an hour, is crossing another 
vessel close-hauled on the starboard tack and a 
collision occurs, the f irs t  vessel is to blame fo r  not 
keeping out o f the way under A rt. 12 of the Regu
la tio n s ; but the second is also to blame i f  she 
sees, or ought to see, that the f irs t  vessel not 
tak ing steps to keep out o f the way, and fa ils  to 
take any steps in  her power to avoid the collision.

T his was an action brought by George Strowger, 
the owner, and others the crew of the fishing 
dandy Young Alonzo, of Lowestoft, of 27 tonB 
register, against Messrs. Cory and Sons, of Car
diff, the owners of the Rosalie, a three-masted 
schooner of 219 tons register for the recovery of 
damages arising out of a collision between the 
said two vessels.

The facts were as follows :—About 8.30 on the

[A dm.

28th March 1880 the Young Alonzo left Plymouth 
on a mackerel fishing voyage, and after sailing 
about a mile outside the breakwater was hove to 
on the port tack under double-reefed mainsail 
foreoloth jib forsail, and storm mizen, with her 
sheets hauled a-weather; and her tiller lashed 
three parts down, and so remained waiting for 
the weather to moderate. The wind was blowing 
strongly from the east, the weather was fine and 
clear, and the tide was ebbing, and at 11.20 the 
Young Alonzo heading S.E. had forereached at the 
rate of about one and a half or two knots an hour, 
to about six miles south of the breakwater. About 
this time the Rosalie, on a voyage from Newport 
to Caen, was approaching the same place close- 
hauled on the starboard tack heading N.N.E., 
and proceeding at the rate of five knots an hour. 
The crew of the Young Alonzo did not see the 
Rosalie until she was about a cable’s length dis
tant on the starboard side, when they hailed with
out effect, and the Rosalie struck the Young Alonzo  
amidships on the starboard side, and sunk her 
immediately, with her nets and gear and the crew s 
effects. The crew of the Rosalie saw the Young 
Alonzo about a mile off, but having the wind on 
the starboard side took no steps to avoid collision 
until it was inevitable, when they put the hel m or the 
Rosalie hard down at about a ship’s length distant 
and proceeded to lower her fore-and-aft sails which 
apparently dropped about the time she struck the 
Young Alonzo. The crew of the Rosalie had not 
observed that there was no one at the tiller of the 
Young Alonzo.

Art. 12 of the Regulations for Preventing 
Collisions at Sea is as follows :

W hen two Bailing ships are crossing bo as to involve 
risk of collision, then, if  they have the wind on different 
sides, the ship with the wind on the port side shall keep 
ont of the way of the ship w ith the wind on the star- 
hoard side.

J. P . A sp ina ll (with him F. W. Raikes), for the 
plaintiff.—Art. 12 of the Sailing Rules does not 
apply to the case of a vessel hove to. When a 
vessel is hove to, and it is or ought to be clear to 
another that she is so—as it must have been in 
this case, in broad clear daylight, if a proper look
out was being kept on the Rosalie it is the duty 
of that other vessel to keep out of the way. In  
The James (Swab. 55), the Confucius was lying to 
close-hauled on the port tack, her helm lashed 
a-starboard, and the James was also lying to close- 
hauled on the starboard tack, her helm a-port— 
each vessel being a little on the port bow of the 
other, a collision ensued by which the port bow of 
the Confucius was stove in and she sank. In  that 
case it was held that the Conf ucius was to blame 
for not having ported her helm in time, and the 
James for not having thrown back her headyards 
when the collision was probable, and the damage 
was therefore divided. As the Sailing Rules do not 
apply to vessels hove to, the Jaynes contains the 
rule of law on the subject, and, although prior in 
date to the Sailing Rules, has not been affected by 
them. In  The Underwriter (L. Rep. 2 App. 
Cas. 386 ; 36 L, T. Rep. N. S. p. 155; 3 Asp. 
Mar. Law Cas. p. 361) it was decided by 
the Judicial Committee of the Privy Council 
that a vessel on the starboard tack close- 
hauled approaching another apparently on the 
port tack is nevertheless bound to keep out of the 
way so soon as she ascertains that the other 
vessel is unmanageable and unable to obey the

T he R osalie.
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ordinary rule of the road at sea. This collision 
occurred in broad daylight, and the Rosalie ought 
to have seen at a great distance that the Young 
Alonzo had no one at the tiller, and that she was 
hove to from the position of her sails.

F . C. ClarTcson (with him M yburgh) for the de
fendants.—I t  is absurd to say that the Young 
Alonzo travelling at the rate of two knots an hour 
■was hove to. This case is clearly under Art. 12, 
and however the case of The James might have 
influenced this case before the Sailing Rules were 
published it does not apply now. By Art. 12 the 
Young Alonzo ought to have ported, and is solely 
to blame for net having done so. Had the Rosalie 
done anything else than keep her course she 
would have rendered herself to blame if a collision 
had ensued. In  The London (6 N. of Cas. 29 ; 
Pritchard’s Digest, vol. 1, p. 185) it is reported 
that when two vessels are in danger of collision 
in broad daylight, one of them lying to dead with 
her head to windward, if the other, in order to 
avoid a collision, should there be a possibility of 
avoiding it, does more than she is bound to do, 
the court will view that with great approbation. 
In  this case the Rosalie was right in keeping her 
course, and any other manœuvre on her part 
would have been a subject for the approbation of 
the court, but she was not bound to do anything. 
A b for The Underwriter (ubi sup.), in that case the 
vessel with which the Underwriter collided was 
not hove to, but was tacking and missed stays, 
the court finding that tacking was a proper 
manœuvre, considering her position with relation 
to the Underwriter, so that in her case the other 
vessel was wholly unmanageable, while in this case 
the Young Alonzo could have been manoeuvred 
almost immediately. This is an essential differ
ence between the two cases. Besides, in The 
Underwriter, the Privy Council found in circum
stances exactly similar to those in this case that 
the proper manoeuvre was for a vessel to star
board her helm and bring her head to the wind, 
and this was exactly what the Rosalie did.

J. P. A sp ina ll in reply,
Sir R. P h il l im o r e .—This is a case of collision 

between two vessels, the Rosalie and the Young 
Alonzo, which happened in Plymouth Sound on 
the 27th March last between six and seven miles 
to the south of the breakwater. The question is, 
which of these vessels or whether both are to 
blame. First of all it is clear to us that the Young 
Alonzo was hove to ; and, secondly, that the 
Rosalie was close-hauled on the starboard tack. 
I  am of opinion that Art. 12 of the Sailing Rules 
applies to this case. I t  says : “ When two sailing 
ships are crossing so as to involve risk of collision, 
then, if they have the wind on different sides, the 
ship with the wind on the port side shall keep out of 
the way of the ship with the wind on the starboard 
side.” The Youug Alonzo had the wind on her 
port side, and the Rosalie had the wind on her 
starboard side. The Young Alonzo ought to have 
released her tiller, and I  am therefore of opinion 
that the Young Alonzo is to blame. Then there 
is the question of the Rosalie. She migho have 
done something under the circumstances to avoid 
the collision, and ousht to have seen the state of 
affairs on board the Young Alonzo in time to do 
•something. She ought to have seen that there 
was no one at the tiller of the Young Alonzo when 
at a considerable distance, and might then have 

Y o l . IV ., N.S.

either ported and brought her own head to 
the wind, which was considered to be the proper 
manœuvre in the case of the Underwriter, or she 
might have starboarded and gone under the stem 
of the Young Alonzo. She did nothing. Under 
these circumstances I  find both vessels to blame.

Solicitor for the plaintiffs, H . G. Ooote.
Solicitors for the defendants, Ingledew  and Ince.

Feb. 16 and 17,1881.
(Before Sir R . P h il l im o r e .)

T h e  L o ng fo rd .

Salvage—Incidence—Specie—Cargo. 
Salvage is payable out o f ship, fre igh t, and cargo 

at risk  w ithout d istinction as to the nature o f the 
cargo.

Specie contributes towards salvage in  the same p ro - 
portion as ship, fre igh t, and other cargo, (a)

T h is  was a consolidated action of salvage brought 
by the owners, masters, and crew of four steam- 
tugs, the Mersey K ing, the K n igh t o f M alta , the 
Rover, and the Royal A lfred, belonging to the port 
of Liverpool, against the City of Dublin Steam 
Packet Company, the owners of the Longford, a 
paddle steamer of 476 tons register, with engines 
of 300-horse power nominal, and against the 
owners of her cargo and freight.

Three different actions were commenced by the 
Mersey K in g  and the K nigh t o f M alta , and by the 
Rorerjand by the Royal A lfred  respectively, but after 
delivery of statement of claim they were consoli
dated, leave being reserved for the Royal A lfred  
to appear separately by one counsel at the trial.

A t the time of the circumstances on which the 
action was grounded, the Longford  was on a voyage 
from Dublin to Liverpool with a crew of twenty- 
six bands, 136 passengers, 50,0001. in specie, and a 
cargo of general goods and live stock. The value 
of the Longford  was agreed upon as 14,0001., and 
of her total cargo 58,0001., and the value of the 
tugs was about 5000?. each

The specie on board the Longford  was the pro
perty of the Bank of Ireland, who in conjunction 
with the Corporation of the Royal Exchange As
surance, the underwriters and insurers of it, 
delivered a separate statement of defence in respect 
thereto.

The plaintiffs alleged that on Aug. 17,1880, the 
Longford  was in the river Mersey making for her 
berth at the nortli end of the Liverpool Landing 
Stage, when she struck the stem of the s.s. B altic  
which was lying at anchor in the river, with her 
starboard sponson, and continued grazing the 
B a ltic  with her starboard quarter till she got clear. 
This caused such serious damage to the Longford  
that she began to make water rapidly. The 
plaintiffs’ tugs thereupon proceeded to the Long
fo rd , and the Royal A lfred  was made fast on her 
starboard quarter, about forty passengors imme
diately got on board the Royal A lfred, and the 
Longford  and the Royal A lfred, with the other 
tugs attending, reached the landing stage. The 
Longford, however, was here admittedly found to

(a) This decision is apparently in accordance with the 
ruling in the Admiralty Courts of the United States. 
See Parsons on Shipping I I .  p. 295. (Warder v. La Belle 
Creloe,\ Peters Adm. 31, 46; The T. P. Leathers, 1 
New C. Adm. 421; Marvin on Wreck and Salvage 174.— 
E d .)

2 C



3 8 6 MARITIME LAW CASES.

T iie  L ongford. [A dm .A dm .]

be sinking, and was ordered away from the 
stage, and the four tugs then made fast on either 
bow and qnarter, and towed the Longford to 
the dock wall and skilfully manoeuvred so as to 
lay her alongside the dook wall, where she sank in 
shallow water, about twenty minutes after the 
collision.

The defendants, the owners of the Longford and 
her cargo and freight, other than the specie, 
pleaded that after the collision,

3. Whilst the Longford was proceeding to the stage, 
the plaintiffs’ tugs put off, and approaching the Longford, 
hampered her movements, and finally the Mersey King 
improperly threw herself across the bows of the Longford, 
which had to stop her engines to avoid a collision. The 
other tugs then took up such positions that i t  was im
possible for the Longford, which was under perfect oom- 
mand, to go ahead without risk of a collision.

5. W ith the way the Longford had upon her, and with
out any assistance from the tugs or any of them, the 
Longford, shortly after the collision, reached the stage, 
her starboard bow touching or nearly touching the stage. 
A rope waB thrown from the Longford to the stage, and 
was hauled on the stage for the purpose of being made 
fast, but some one hailed the captain to take the Long
ford to the Dock Wall, and the captain determined to do 
bo ; i t  being then reported to him by the engineer that 
the Longford was making water, and he would have been 
able to do so without assistance if  he had not been ham
pered by the tugs.

9. As to the specie, the defendants, the owners of tho 
Longford, and of her general cargo and freight, say that 
the said specie was and is the property of the Bank of 
Ireland, and at the time of the alleged services was 
in charge of a clerk of the said bank, and that the 
defendants, the owners of the Longford, are in no way 
responsible for the keeping or delivery of the said specie, 
and that the said specie having boen taken on shore by 
the said clerk before the arrest of the Longford, and 
before the undertaking to put in bail in any ot the said 
actions, the said defendants and the bail are not liable to 
the plaintiffs or any of them in respect of the said specie, 
or any part thereof.

The plaintiffs thereupon proceeded against the 
owners of the specie by way of monition, and cited 
the Bank of Ireland to appear and defend the suit, 
and the Bank of Ireland and the Corporation of 
the Royal Exchange Assurance then appeared and 
filed a separate statement of defence, which also 
alleged that the Longford, if she had not been 
hampered by the tugs, could and would with her 
own engines have reached either the landing stage 
or the dock wall, and then proceeded:

6. The clerk in charge of the said 50,0001. landed 
therewith from the Longford without aid or assistance from 
any of the tugs or their crews ; nor did he, nor did anyone 
authorised in that behalf, request or accept any aid, ser
vice, or assistanoe of any kind soever, either to, or for, or 
in respeot of the said 50,000i., or the protection, landing, 
or delivery thereof, or for or on behalf of himself or of 
these defendants from the said tugs or their crews, or 
any or either of them:
and they further said that the said gold was never 
in danger of loss or damage, and

10. Alternatively these defendants say, that if  any 
services were rendered by the said trigs (which they 
deny), they were not salvage services in faot, nor were 
they nor any of them efficacious as such, because if  the 
alleged services had not been rendered, no other or 
further or more serious consequences or damages could 
or would have ensued than did in fact ensue after and 
notwithstanding the rendering (if any) of the alleged 
services.

The case came on for trial before Sir R. Philli- 
more on Feb. 16,1880. and it appeared in evidence 
that in the collision with the B a ltic  a large hole, ex
tending below the water’s edge, was cut in the side 
of the Longford abaft the starboard sponson, and

another large hole in the starboard quarter ; that 
the rope from the Boyal A lfred  was made fast by 
the mate of the Longford  before reaching the 
stage ; that the clerk left the Longford  with the 
specie at the stage, together with a few passengers, 
and that the Longford, after being towed to the 
dock wall, settled down about twenty minutes 
after the collision, the rest of the passengers and 
the cattle being then removed by the tugs.

The further material facts of the case appear in 
the judgment.

Butt, Q.C. (Kennedy with him) for the tugs 
Mersey K ing, K n igh t o f M alta , and Rover, con
tended that the services did not indeed take up 
any length of time, but that if they were efficient, 
the fact that they were rapidly rendered should 
rather increase than diminish the reward. No 
distinction could be drawn between the gold and 
the rest of the cargo. Even if it could be fished 
up if lost, still there was great risk of its being 
lost. I f  a thing is once sunk so that it will cost 
anything to get it up again, it is totally lost in 
law, and the salvors are entitled to reward.

E. C. Clarkson, for the B oya l A lfred, contended 
that the services could only have been rendered 
by steam power.

I)r. Deane (Qainsford Bruce with him), for the 
Longford  and her general cargo and freight, con
tended that it was unnecessary for tho plaintiffs 
to have commenced three actions, that if the 
Longford wanted any assistance four tugs were 
too many, and that if there were any services 
they were trifling.

Cohen, Q.C. (B o lla rd  with him), for the specie, 
contended that it appeared from the evidence that 
the Longford was capable of reaching the stage 
without assistance, and that the services consisted 
in towing the Longford from the stage to the dock 
wall. There were two questions: first, what 
should be awarded in  toto ; and, secondly, what 
ought to be awarded in respect of the ship and 
what for the cargo and what for the specie. I f  
the cargo salved is a perishable cargo, a, larger 
amount is awarded in respect of it than if it is not 
perishable. In  this case, if the ship had sunk, the 
gold could have been recovered by divers at a 
trifling expense. I f  the court makes any award 
in respect of life salvage, tho gold is liable to con
tribute towards it in the same proportion as the 
ship; but with respect to the saving of property, 
a separate award must be made for the specie, and 
it ought not to contribute for its full value. I t  was 
not exposed to any substantial risk ; the only risk 
was the cost of recovering it if it had sunk, and. 
the award must bo made on that risk, and not as it 
it were a perishable cargo worth 50,0001. Further, 
the ship and the cargo must each pay its own 
share, the ship for itself and the cargo for itself, 
and the cargo cannot be called on to pay any of 
the ship’s share:

The Pgrennee, B. & L. 189.
In  The Emma (2 W. Rob. 610; 3 Notes of Cases, 
114), Dr. Lushington says: “ With respect to 
silver and bullion, it is true that a distinction is 
wisely and properly permitted, and this upon the 
consideration that it is more easily rescued and 
preserved than more bulky articles of merchan
dise.”

B utt, Q.C.—The words in The Emma  are purely 
obiter dicta. The Emma was a timber laden ship
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an<l there was no bullion in the case, and r. 
Lushington would never have uttered them it he 
bad had before him the previously decided case ot 
¿he Jonge B astiaan  (5 C. Rob. 322), in which a 
ysssel was warped off a rock by a smack, and place 
'"such a position that the master was able to 
take away certain bullion, but subsequently sunk, 
and was weighed up and salved by other smacks. 
7~t the trial, it was contended for the owners that 
the bullion which the master had taken away with 
um should not contribute, but the court over- 
r 'iled that objection, and pronounced for a salvage 
ui the whole property. In  The Vesta (2 I lags* 
(™) it is clearly laid down that “ the difference ot 
danger to which property is exposed would be a 
Jflfficult criterion to apply in most cases. -Lne 
buoyancy of articles may vary in the river and on 
ĥe sea, and on the high seas the consequence niay 

n°fc be very different to the owner whether the 
articles sink or float away . . . Suppose a casket oi 
Jewels on board which could be saved with great 
acility, it could not in such a case be contended 

that the salvors could only be entitled to a small 
gratuity for carrying it on shore. To uphold such 
a notion would lead to preference in saving one 
part of a cargo before another. The more usua 
role has been to make a valuation on ship and 
cargo.”

Colien, Q.C. in reply.— The Jonge Bastiaan  and 
-t/te Vesta (ub i sup.) do not establish an universal 
rule. Here the specie was not on the high seas, 
uud would certainly have been recovered imme
diately from the Longford  had that vessel gone 
down at the moment of collision. The Emma is 
sufficient to show that there is a practice to draw 
a distinction between bullion and other cargo. The 
raore general rule is to order ship and cargo to 
contribute in the same proportion ; but where the 
court sees fit, it can do otherwise, and it is unjust 
that bullion should in such a case as this contri
bute like other cargo.

Sir R. P j u l l im o b e .—This is a case of salvage 
service rendered in August last in the river 
Mersey to the steamship Longford, of 1000 tons 
gross and 476 net register. The Longford  was on 
a Voyage from Dublin to Liverpool, laden with a 
general cargo, passengers, and live stock. I t  
appears that at the time of the day on which the 
service was rendered the Longford  had, by careless 
and bad navigation, impaled herself on the stem 
°f the B altic , in consequence of which she received 
a wound of a very serious character in her side 
and was most seriously injured.

Perhaps the best course to adopt in this part of 
the judgment would be to refer to the log, which 
contains this entry :—“ On the 16th of August 
sailed with passengers, cargo, and cattle, wind east, 
fresh breeze ; passed the Collingwood Dock at 
7.20 a.m. on the 17th ; proceeded to landing stage, 
Weather hazy, and while swinging to the tide, 
Passing between two large steamers, our ship did 
not come round so quickly as I  expected, when we 
fouled the White Star steamer B a ltic  at anchor 
•n mid-river, her stem damaging our plates on the 
starboard side ; ship commenced to fill with water ; 
kept the engines at full speed to reach the dock 
wall. The tug Mersey K in g  took our rope and 
lowed ub to the wall of the Prince’s Dock, steamer 
■Sorer taking passengers and luggage; Mersey 
King, Royal A lfred, and Rover taking cattle. About 
this time passengers commenced to jump on board

the tugs.” There is no doubt, therefore, that this
vessel was in  the most imminent danger of sink
ing She steamed across the river to the 1 rince s 
Landing Stage, and she was attended by fourtugs 
of about the same s^e—the> Rover,theJ e rs e y  K in g , 
the K n ig h t o f  M a lta , and the R o ya l A lfre d  V, hen 
she got over to the other side, at the north end of 
tile landin" stage, she was towed by the Mersey 
K in g  ahead of her to the dock wall, where she was

beNowdth(f merit of this service consisted in 
its  promptitude, and not in the length of its 
duration I t  may be well that a very great 
reward should be given toment, notwithstanding 
the short duration of the service, if it appears that 
the vessel was in danger, it¡iss said in th l3 “ se
that more tugs were employed than were needed, 
but it may be more easy to say this after the 
danger is over than at a time when such a calcula
t io n  cannot be made with nicety. I t  appears to 
me that these tugs are entitled to equal shares in

^Thcro^wero 162 lives on board, 182 cattle, 
snecie to the amount of 50,0001, and the 

value of the whole amounted to 72,0001. There 
was undoubtedly in this case a salvageservice 
rendered to both life and property. The defences 
originally set up were two : that the tugs, instead 
nf assisting, hampered the vessel; and that the 
Mersey K in g  improperly placed herself across the 
bows of the Lonaford . Bot i these defences re
quired proof, and the defendants have failed to 
move them. The court, therefore, has to consider 
what is the proper amount of salvage remunera
tion to be awarded. , . ,

Now there has been much discussion as to 
whether the 50,0001. in specie, which was on 
board the Longford, ought to contribute towards 
the amount awarded by the court m respect or 
this service in the same proportion as the ship and 
the restof the cargo. I t  appears that the specie being 
in bags and otherwise protected from loss, was not 
exposed to the same peril of being entirely lost as 
it would have been if the circumstances had been 
different Among the authorities cited as to the 
proportion in which bullion ought to contribute to 
the award was a dictum of Dr. Lusmngton, m the 
case of The E m m a {ub i sup.). In  that case salvage 
services had been rendered to a ship and her cargo 
but as regards the ship the salvage had been settled 
out of court, and the only property proceeded
against was the cargo, and in the judgment of Dr.
Lushington, as reported in 2 W . Rob. 319, there is 
the following passage: “ Now in this class of cases 
the ordinary usage of the court, which is well 
known to every person who has practised in it, is 
to take the whole value of the Bhip and cargo and 
assess the amount of the remuneration upon the 
whole, each paying its due proportion. I  am not 
aware, excepting in the instance of silver or bul
lion, that any distinction has ever been taken, or 
that parties have been permitted to aver that the 
services were of greater importance to the ship 
than they were to the cargo, and therefore that the 
ship should bear the lesser burthen, or vice versa. 
Such a distinction, if acknowledged, would in many 
cases lead to intricate litigation and to questions of 
great nicety, which it would be exceedingly diffi
cult for the court to adjust. With respect to silver 
and bullion, it is true that a distinction is wisely 
and properly permitted, and this upon the consi
deration that it is more easily rescued and pre-
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served than more bulkv articles of merchandise.” 
The case of The Emma is not, however, the only 
authority on the question, for during the argu
ment the attention of the court has been drawn 
to other cases material to the point, and especially 
to the case of The Jonge Bastiaan  (ub i sup.), 
decided by Lord Stowell in 1804, where salvage 
services have been rendered to a derelict vessel, a 
portion of the cargo of whiQh had been composed 
of bullion, and the same contention was raised as 
in the present case, but was not sustained by the 
court. , .

Prom a consideration of these cases it is clear 
to me that, if in the case of silver or bullion any 
such exception as that referred to in the case 
of The Emma, existed in practice, some mention 
would have been made either of such exception or 
of any authorities tending to support it. The 
cases, however, as reported, contain nothing to 
lead to the conclusion that specie salved is not in 
the same position as any other salved cargo. I t  
appears to me that the court would be involved in 
great difficulty if it admitted any other principle 
in these cases than that every description of pro
perty salved must, whatever be its nature, contri
bute equally in proportion to its value towards 
payment of the amount of salvage remuneration 
awarded. I t  must be understood that I  make my 
judgment in this case under that principle. The 
defendants must contribute to the award I  am 
about to make in proportion to the value of the 
salved property belonging to them respectively.

I  shall award 1200Z. as the entire amount of 
salvage remuneration, to be equally divided among 
the four steam-tugs. In  other words, the owners, 
master, and crew of each steam-tug will be entitled 
to 4001.

E . C. Clarkson, for the plaintiffs, the owners of 
the Royal A lfred , applied for costs, on the ground 
that the statements of claim delivered by the other 
plaintiffs entirely ignored the services of the Royal 
Alfred, and it became necesssry in consequence for 
the Royal A lfred  to appear separately. Otherwise 
the claim of the Royal A lfred  might have been 
entirely thrown out. I f  the court only allowed 
one set of costs, the owners of the Royal A lfred  
ought to receive a fourth share. The other 
plaintiffs would in any case have boon obliged to 
call the witnesses called by the R oyal A lfred , and 
their expenses ought to be allowed.

Dr. Deane, for the Longford, argued that the 
defendants ought only to pay one set of costs.

B utt, Q.G., for the other plaintiffs, contended 
that the claim of the Royal A lfre d  might have 
been consolidated in the same way as tbe others. 
The owners of the Royal A lfred  never communi
cated with the other plaintiffs, and the only result 
of introducing the Royal A lfred  into the pleadings 
of the other plaintiffs would have been to roako 
them embarrassing. He admitted that it would 
have been necessary to call the witnesses called by 
the Royal A lfred  in any case.

Sir R. P h il l im o h e .—I t  appears to me that, if 
the owners of the Royal A lfred  had sent their 
instructions and stated their case to the solicitors 
employed by the other tugs, all these actions 
might have been consolidated. I  shall allow the 
R oyal A lfred  only those costs which would have 
been incurred had the actions been so consoli
dated.

Solicitors for the plaintiffs, the owners, &c., of 
the steam-tugs Mersey K in g , K n igh t o f M a lta , and 
Rover. Bateson and Go., Liverpool.

Solicitors for the plaintiffs, the owners, &c., of 
the steam-tug Royal A lfred , S i l l  and Dickinson, 
Liverpool.

Solicitors for all the defendants, Simpson and 
North, Liverpool.

3TISI FBIUS.

Q U EEN ’S BENCH D IV IS IO N .
Keported by J . B ichards K e l ly , Esq., Barrister-at-Law.

M arch  28 and A p r i l 4, 1881.
(Sittings in London before W a t k in  W il l ia m s , J.)

P ir ie  a n d  Co. u. M id d l e  D o c k  C o m p a n y .

S hipp ing—General average— Damage by water to 
extinguish fire— Loss o f fre ight.

Where a cargo o f coals is shipped to be carried  
to S., and there delivered on payment o f  fre ig h t, 
and a fire  breaks out spontaneously in  the 
coals, and portions are thrown overboard, and 
the remainder so wetted and damaged by water 
poured upon them to extinguish the fire , tha t they 
have to be discharged, and sold at a port o f 
refuge, and the fre ig h t upon them is wholly lo s t: 
The shipowner is entitled to a contribu tion in  
general average fo r  the lost fre igh t, and there is  
no claim  on account o f the cargo; f irs t, because 
there is no loss on account o f i t ;  secondly, 
because the vice in  i t  is  the cause o f the sacrifice. 

The rig h t to general average is not founded upon 
contract, or the relations created by contract, 
but upon a ru le o f the common law  and upon 
the princip le o f the ancient m aritim e law.

The facts of the case, proved and admitted at the 
trial, were as follows :—By a charter-party entered 
into on May the 13th 1877 between the plaintiffs, 
merchants in London, and the defendants, the 
owners of the vessel A ttila ,  it was agreed, amongst 
other things, that that ship should proceed to the 
river Tyne and load a cargo of coal for the 
plaintiffs, and tnen proceed to Singapore or 
Penang as ordered, there to discharge the cargo, 
certain perils excepted. Freight was to be paid on 
tho quantity delivered. A cargo of 1430 tons 
having been loaded at Newcastle, the A ttila  sailed 
thence on July Kith. She was properly venti
lated fore and aft, and during the voyage tho 
hatches were taken off as often as possible. On 
Nov. the 16th, when inside the Straits of Sunda, 
seventy or eighty miles from Anjer, the captain 
found that smoke was coming out of the forward 
ventilator. On removing the main-hatch he found 
smoke rising at three different places, and, being 
alarmed for the safety of his ship and cargo, he 
caused a largo quantity of water to be poured down 
the hold. Iu  order, if possible, to get as the seat 
of fire, a portion of the cargo, amounting to some 
fifty tons, was jettisoned. Though water was 
poured on the coals continuously for three days, 
smoke continued to rise from the hold up to the 
time of the arrival of the A tt i la  at Batavia, which 
was at 5 p m. on the 18th. On the following day 
the captain commenced to discharge the cargo 
into lighters, and on the vessel being then 
surveyed, the surveyors, who were appointed by 
the British Consul at Batavia, recommended that
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the vessel should be towed into the inner road
stead, and the cargo at once discharged. This 
was done, and the fire-engine was kept con
stantly at work for the first half of the twenty 
days occupied in so discharging the coals. I t  was 
found to be utterly impossible to reship the cargo 
for Singapore or Penang, and it was therefore 
sold at Batavia, in accordance with the recom
mendation of the surveyors, realising 1149?. 3s. 8d. 
Of this sum the defendants paid to the plaintiffs 
500?., and offered before action brought to pay a 
further sum of 352?. 4s. An average statement 
was prepared at Batavia, but not acted upon, as, by 
the charter-party, the average had to be settled in 
London, according to the custom at Lloyd’s. The 
average staters in London, employed by the 
defendants to prepare the statement on behalf of 
the underwriters of the ship and freight, claimed 
in general average on behalf of the shipowner the 
sum of 667?. 15s. 8d., being one half of tho esti
mated amount of the freight which the ship would 
have earned if she had carried the cargo to its desti
nation, and they charged that amount in the 
statement of general average as arising from, and 
in consequence of the damage done to the cargo 
by the means adopted to extinguish the fire, v iz .: 
the saturation of the cargo by water. This made 
a general average contribution, payable by the 
cargo, of 339?. Is. 2d. The underwriters on cargo 
were not satisfied with this adjustment, and the 
average adjusters then employed by them ex
cluded altogether the loss of freight from the 
general average column. The present action was 
brought by the plaintiffs to recover the balance of 
the proceeds of the sale of the cargo at Batavia, 
which the defendants claimed by wa.y of set-off, 
to retain as representing the contribution by the 
cargo in general average for the loss of their 
freight.

Cohen, Q.U., and A. L . Sm ith  were counsel for 
the plaintiffs.

B utt, Q.C. and Barnes for the defendants.
A p r il 4.—W a t k in  W il l ia m s . J. delivered a 

written judgment to the following effect:—The 
action was brought by the plaintiffs, who are mer
chants in London, against the defendants, who are 
the owners of the ship A tilla , to recover the net 
proceeds of certain cargo sold by them in a 
damaged state at a port of refuge. The defendants 
did not dispute their liability to account to the 
plaintiffs for the proceds of the cargo, and they 
had in fact paid to the plaintiffs a large portion of 
the amount, but they claimed to be entitled to 
retain the amount now in dispute on account of a 
set-off or counter-claim for a general average con
tribution from the cargo for the loss of freight, 
under the following circumstances : On the 30th 
May 1877, by a charter-party, it was agreed be
tween the defendants, owners of the ship A tilla ,  
and the plaintiffs as merchants, that the vessel 
should load a cargo of coals in the Tyne, and pro
ceed therewith to Singapore, and there discharge 
the cargo, certain perils excepted, the freight to 
be paid on the quantity at the rate of 20?. per 
keel, “ average claims, if any, to be settled in 
London according to the usage of Lloyds.” The 
vessel loaded a full cargo of coals in bulk accord
ing to the charter-party, and set sail on the 16th 
•July. Nothing of importance occurred upon the 
voyage until the 16th Nov., when an unusual 
sulphurous smell was observed coming up the venti

lator forward. The hatches were taken off, and 
the hold was found to be full of smoke, and, on 
further examination, the coals were found to bo 
on fire on the starboard side and after part of main 
hatch. The crew threw water on the spot, and 
discharged cargo overboard to endeavour to get at 
the seat of the fire. The same proceeding was 
continued on the 17th, and on the 19th the vessel 
was towed into Batavia. The jettison of cargo and 
the pouring of water upon it continued more or 
less during the whole time. Both these ex
pedients were adopted for the purpose of saying 
the ship and cargo, which were in great peril of 
total destruction, from the fire; and the ship and 
a large portion of the cargo were in fact saved by 
the operation. Upon the arrival at Batavia, a 
survey was held upon the ship and cargo, and the 
surveyors recommended that the entire cargo should 
be discharged. A  considerable portion of the cargo 
was found to have been completely charred and 
burnt, and the remainder so damaged by tho 
saturation with water, that it was practically 
impossible fo forward it to its destination; 
and the surveyors recommended as the best 
course that the cargo should be all sold, and 
it accordingly was sold, and realised net the 
sum of 1149?. 3s. 8d. This was, in fact, the best 
and only practicable course to be adopted.

I t  must be taken as a fact that a certain portion 
of the coal was entirely destroyed, also that the 
fire was not general, but confined to a particular 
part, that the ship and whole adventure was in 
imminent peril of being destroyed by fire, and that 
the jettison of a portion of the cargo and the satu
ration of other portion saved the ship and a large 
portion of the cargo from destruction, and that 
the adventure came to an end at Batavia under the 
circumstances above described.

I t  was admitted by the counsel on both sides 
that the whole of the freight — that of the 
cargo which was destroyed by fire and that 
which was jettisoned, as well as that of tho 
cargo which was saved, but which was too 
much damaged to be forwarded to its destination 
—was totally lost. Under these circumstances the 
plaintiffs, the merchants, claim to be entitled to the 
net proceeds of the cargo, and the defendants, not 
disputing the plaintiffs’ general right to receive 
such proceeds, claim the right to deduct therefrom 
a contribution in general average towards the lost 
freight of so much of the saved cargo as was 
damaged by water, but excluding that damaged 
by fire.

Two average statements were prepared, one 
by Messrs. Davidson, Son, and Bindley, on 
behalf of the shipowners, and another by Messrs. 
Manley, Hopkins, and Son, on behalf of the mer
chants, each professedly made up according to the 
usage of Lloyd’s in London. Each of these state
ments treated the case as one giving rise to claims 
for general average. The values of the saved ship 
and cargo were inserted as contributories towards 
the general average claims, and amongst the 
claims for contribution were inserted the value of 
the jettisoned cargo, the towage of the Bhip into 
Batavia, the expense of discharging the cargo, and 
a number of other items usual in such cases. 
Each of the average staters also included in their 
statement the cargo itself, as an interest entitled 
to claim contribution; but both concurred in not 
carrying forward any actual claim, upon the 
ground that, for the reason presently stated, there
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was no loss. The reason was as follows : The 
cargo realised at Batavia net the sum of 
11491. 3s. 8d., after payment of all charges and 
expenses, not, of course, including freight, because, 
ex hypothesi, no freight was due. I f  the cargo had 
reached its destination, it would have sold for 
2151Ï. 17s. 3d., but the charges, including freight, 
would have amounted to 13351.11s. 4d., leaving a 
net balance only of 8161. 5s. lid ., on which 
account both the average staters treated the case 
as one of no loss upon cargo. Up to this point 
both average staters agree, and there is no reason 
to doubt that so far the statements are in accord
ance with usage at Lloyd’s.

We now come to the disputed item. Messrs. 
Davidson, Son, and Lindley inserted amongst the 
claims for contribution in the general average 
column the sum of 6671. 15s. 8d. on account 
of the freight of the cargo damaged exclusively 
by the water, and in consequence sold at Batavia. 
Messrs. Manley, Hopkins, and Son excluded 
altogether the I osb of freight from tho general 
average column.

Mr. Cohen,for the merchants, contended that this 
was not a case for general average at all, that this 
was not a voluntary sacrifice of cargo and freight, 
to save the adventure, but that tho water was 
poured on to the coals to preserve as much as 
possible of them from the impending destruction 
by fire, which had commenced through sponta
neous combustion, and must have inevitably 
destroyed the whole quantity if  it had not been 
wetted. He contended that in substance the 
cargo was practically lost past redemption, and 
that what was preserved was in the nature of 
salvage or wreck. And he contended further 
that if the lost freight was a subject for contri
bution in the general average, then the merchant 
was entitled to claim a contribution in respect 
of the cargo, tho freight of which was then 
brought in, because, by the very hypothesis, the 
freight was only lost because the cargo was 
lost ; and he cited ¡Shepherd v. Kotlgen (3 Asp. 
Mar. L.C.544; 37 L. T. Rep. N.S. 618; L. Rep.
2 C.P. Div. 585) and Johnson v. Chapman (19 C.B.
N.S. 563.)

Mr. Butt, for the shipowner, contended that the 
case was clearly one of general average,and that in 
fact both average staters had so treated it ; that if 
the contention on the other side was well founded, 
the jettison of the cargo was no more a general 
average loss than the loss of freight and upon 
the same principle, that if tho principle contended 
for were to prevail, general average would in 
most cases be abolished altogether, because in the 
majority of cases the ship and the whole adven
ture were in imminent danger of being imme
diately lost at the time when the sacrifice is 
made which averts the peril. He cited Parsons 
on Marine Insurance, chap. 5, sect. 2, where the 
vicwsofMr.Benecke are criticised and disapproved 
of. With respect to the cargo, he said it was 
not necessary to dispute the principle contended 
for, and he pointed out that both average staters 
had acted upon it in their statements, but had car
ried nothing out into the general average column, 
because there was no loss in fact.

There is also the further possible view that, 
if the cargo is considered to have suffered alone 
through the damage by water, the cargo may 
nevertheless be not entitled to claim a contribu
tion in the general average, becauso it was

through its own inherent vice the real cause of 
the whole misfortune and sacrifice.

Mr. Lindley, who was called as a witness for 
the owners, stated that he had never known a 
similar case in his experience, and, so far as he 
was aware, there was no usage of Lloyd’s appli
cable to the case.

I  have therefore to determine tho question 
according to general principles of law. In  my 
judgment the shipowners are entitled under the 
above circumstances to a contribution in the 
general average for tho loss of the freight, in 
respect of which they mako their claim, for the 
following reasons.

I t  is material to bear in mind that the olaim in 
this case is not one made by the owner of destroyed 
cargo against the shipowner, and resisted by the 
latter upon the ground either that the cargo 
was in fault, or that there was no real sacri
fice by reason of the cargo having been 
already inevitably lost, but a claim by the ship
owner to be entitled as against the merchant 
whose goods had been saved, to bring into the 
general average the freight alleged to have been 
sacrificed by an operation which saved the ship 
and a large part of the cargo, and at the same 
time caused the total loss of the freight.

This may also be a convenient place to mention 
that the lost freight, if it becomes a subject of 
contribution in the general average, bears its own 
share of the loss with the other contributing 
interests.

I t  seems to me that the only question in the case 
is whether the operation of pouring tho water 
upon the coals under the above circumstances, 
and so rendering them unfit to be forwarded to 
their destination—causing a total loss of tho 
freight to be earned by their delivery at their desti
nation—can bo considered as a voluntary sacrifice 
of the froight of the coals so wetted within the true 
principles of general average.

In  order to solve this question, it is necessary 
to consider what are the true principles upon 
which tho right to a general average contribution 
is founded.

This right and its correlative obligation are not 
founded upon any contract, nor do they arise out 
of any relation created by contract betwoeu the 
parties : they spring from a rule of law applicable 
to all persons who chance to have interests on 
board of a ship at sea exposed to some common 
danger, threatening tho safety of the whole. I t  
is a law founded upon justice, public policy, and 
convenience, and rests, as Mr. Parsons says in 
his Maritime Law, vol. 1, p. 286, upon reasons 
which are so obvious that it is not surprising to 
find that it is older than any other law or rule in 
force. I t  formed part of the ancient marine law 
of Europe. I t  was incorporated into the Roman 
civil law from the code of Rhodes. This ancient 
code, which was tho prevailing law at least 
a thousand years before the Christian era, 
is probably all lost with the exception of this one 
article, which is preserved in the Digest in 
the form of a rubric in the following terms : 
“ De lege Rhodia de jactu. Lege Rhodia cavetur, 
ut, si levanda; navis grati/i jactus mercium factus 
est, omnium contributione sarciatur quod pro 
omnibus datum est.” “ Concerning the Rhodian 
law of jettison. By the Rhodian law care is taken 
that, if for the sake of lightening tho ship a jetti
son of mcrchandiso is made, that which is given
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for all shall be made good by a contribution of all. 
This says Parsons (Maritime Law, p. 286), 18 the 
foundation of the law of general average, and all 
besides this consists only of the rules which have 
been devised to carry this principle into its proper 
effect in the great variety of cases and through 
the many consequences which belong to its appli
cation. This principle of law must, in my judg
ment, be regarded as incorporated in and forming 
part of the unwritten common law of Lnglanu. 
The principle is thus laid down by Malyne in the 
“ Lex Mercatoria,” published in 1656, and Molloy 
in his work, “ De Jure Maritime,” published in 
1744: “ Ships being freighted at sea are often 
subject to storms and other accidents in which by 
the ancient laws and customs of the sea, in extreme 
necessity the goods, wares, guns, and whatsoever 
else shall be thought fit, may in such extremity be 
flung overboard. The ship arriving in safety, the 
remainder must come into the average, not only 
those goods which pay freight, but all those that 
have obtained safety and preservation by such ejec
tion, even money, jewels, and such like are not 
exempted.” And Molloy goes on to say that 
“ King William the Conqueror and Henry I. rati
fied this law concerning goods cast overboard by 
mariners in a storm in imitation of the ancient 
Rhodian law ‘ De jactu.’ ” This is confirmed also 
by Bracton, lib. 2, fol. 41 b. n. 3 ; also by feelden 
in his work “ De Dominio Maris,” chap. 24, p. Ho. 
I t  is further confirmed by a statement in 1 
Fa>dera, 3rd ed. p. 240, that Edward I .  in Koo 
sent to the Cinque Ports letters patent declaring 
what goods were liable to contribution; yet this 
law does not appear in any statute or written 
ordinance of English law. Emerigon, in his famous 
treatise published in 1783, in writing upon this 
subject, says, “ The ancient laws of the seas are the 
sources whence those should draw who wish to 
recur to principles. These include rules so much 
the more sure that they are derived from the 
nature of things, and these rules form a part of 
the Law of Nations. They belong consequently 
to every age and every country.” I  consider, 
therefore, that in solving the present question, 
which is stated never to have been before decided, 
I  am bound to resort to the principles of the 
maritime law as expressed in the maxim from the 
code of Rhodes and as expounded in the various 
works of authority upon the subject.

Let us see what are the contentions put forward 
in the present case on the part of the merchants 
who resist the claim to the general average.

First, it  is said that the act of destruction of 
cargo and the consequent loss of freight was not a 
.general average operation at all, because it was 
brought about or rendered necessary by the spon
taneous combustion and inherent vice of the cargo 
itself, and was therefore a particular average and 
not a general average act, and for this the judg
ment of Willes, J. in Johnson v. Chapman (sup.) 
was cited. In  that case cotton had been shipped in a 
damp state, and in consequence and without ex
ternal accident burst into a flame, and was on that 
account thrown overboard, and it was held that the 
merchant had no claim to contribution on account 
of the jettison. The application of the principle 
of that case to the present involves a complete 
fallacy. A ll that that case decides is that if the 
'Owner of the interest sacrificed was himself in 
fault, and. was the cause of the danger which 
necessitated the sacrifice, he must bear tho loss
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expressing his dissent from  th is  practice, says : 
“ Y n  defence of this practice no valid reason can 
be urged ; i t  is based on an erroneous idea tha t 
•1 p-eneral average cannot arise when the degree 
of® danger is so great tha t i t  amounts to a 
moral certainty of to ta l loss and on a fancifu l 
distinction between the degree of danger 
existing in  the case of fare and the degree 
existing when a vessel is on her beam ends or on 
the po in t of to u n d c r in g -a  d istinction which the 
ingenuity  of argument may draw, b u t which w ill
not bear the test of common sense.”  Parsons, in
his work on Insurance (vol. i i .  p. 287), m  comment- 
in go n  the above passage in  Benecke says : “  We 
cannot th in k  tha t th is  passage in  Benecke rests 
upon any good reason, and i f  applied in the terms 
in  which he expresses it ,  i t  would excluUe nearly 
a ll the cases which are regarded both in la w  and in  
practice as general average ones. Indeed, these 
cases may be generally described as cases m which
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ship and cargo are exposed to a common peril, by 
which the whole would be certainly and unavoid
ably lost unless a part be sacrificed to save the 
rest, and this sacrifice being made, the residue or 
a part of it is saved.”

There can be no doubt that, according to the 
universally accepted principles of general average, 
the following conditions must concur in order to 
give rise to a claim for contribution: 1. There 
must be a common danger. 2. There must be a 
necessity for the sacrifice. 3. The sacrifice must 
be voluntary. 4. I t  must be a real sacrifice, and 
not a mere destruction or casting off of that which 
had become already lost and consequently of no 
value. 5. There must be a saving of the imperilled 
property through the sacrifice.

The question in a case like the present arises from 
the necessity of drawing the line, marking the 
logical distinction between the necessity for the 
sacrifice on the one side, and the hopelessness of 
saving the sacrificed property on the other.

Emerigon says, chap. xii. s. 29, “ I t  is not 
enough that a jettison has been made; that 
measure must have been forced on those re
sorting to it  by the fear of perishing, and 
a panic terror will not excuse the captain who 
has had recourse to jettison, without being 
forced to it by real danger.” On the other 
hand, in a case in the American courts (Crockett v. 
Dodge, 3 Fair. 190), a vessel laden with lime was 
hauled out into the stream and scuttled because 
the lime was on fire. The lime was destroyed at 
once, and the ship was saved, but it was held that 
the ship did not contribute for the lime, because 
the lime could not possibly bo preserved, and the 
ship was saved by only hastening its destruction.
I t  has been decided in America in the case of 
Nelson v. Belmont (5 Duer 310), and in the case 
of N im ick  v. Holmes (25 Pennsylv. 366), that 
where a cargo is on fire, and water is poured 
down to extinguish the tire, and goods are thereby 
injured which the fire had not reached, thoy are 
to be contributed for. Lowrie, J., in the latter 
case, said, the danger is a common one, and the 
cost of the remedy must be common. I t  was a 
sacrifice for the common safety, for it was inten
tionally injuring or destroying all that part of the 
cargo that could be thus effected by water in order 
to save the rest. In  the case of Stewart v. West 
In d ia  and Pacific Steamship Company (sup.) in 
1872, in which a quantity of bark had been 
injured by pouring water down the hold to extin
guish an accidental fire, Cockburn, O.J., and 
Mel lor and Quain, JJ., expressed their opinion 
that, according to the common law, the case 
was one of general average, but the parties 
having agreed that average was to be ad
justed according to British customs, and 
the case finding that it  was the custom at Lloyd’s 
not to treat such a loss as one of general average, 
the decision was necessarily against the claim. 
However, in a subsequent case in the year 1878 
(Acliard  v. B ing, 2 Asp. Mar. Law Oas. 422; 31 
L. T. Eep. N. S. 647), the existence of this 
custom was challenged, and upon a trial before 
a special jury in London, the custom was nega
tived, and the principle of the common law 
and of the maritime law, as recognised by all com
mercial nations, was applied to the case, and the 
plaintiffs recovered a contribution in general 
average for damage done to their goods by the 
scuttling of the ship to extinguish a fire ; and since

that time this custom and practice has been dis
continued and finally abandoned at Lloyd’s. The 
still more recent case of Attwood v. Sella r 
(4 Aep. Mar. Law Oas. 153; 41 L. T. Eep. N. 
S. 83; 4 :Q. B. Div. 342) dealt a further blow 
to the supposed British customs and usages 
which were said to differ and distinguish the law 
of general average in England from that univer
sally accepted ; and it may now be considered^as 
fairly established that this important branch’ of 
our commercial law is governed by the principles 
of the common law of England, embracing within 
it the principles of the general maritime law.

Applying these principles to the facts of this 
case, I  find that the ship and the whole adventure 
were in imminent danger of destruction from the 
fire which had broken out in one part of the cargo 
of coals; that it was prudent and necessary to 
throw over a portion of the coals to get at the scat 
of the fire, and to pour down water, both upon 
the burning coals and also upon all the rest of the 
coals, including those that were distant from tho 
fire, as well as those adjoining it, for the purpose 
of arresting and extinguishing the fire and saving 
the ship and cargo; and also that all the opera
tions were prudent and necessary with the same 
view, and that the water was poured down with 
this purpose and intention, and that tho operation 
was successful in saving the ship and a very large 
portion of the cargo; and, further, that the opera
tion involved a voluntary sacrifice for the benefit 
and safety of the adventure of a certain portion 
of the freight, viz , so much as related to cargo 
damaged by water, and not within the immediate 
reach of the fire, and which was too much damaged 
by water to be forwarded to its destination so as 
to earn freight. These conclusions, upon the 
principles above stated, establish the claim of the 
owners of the freight to a contribution in general 
average from the owners of the other interests, and 
entitle the defendants to judgment.

Solicitors for the plaintiffs, P arker and Clarke.
Solicitors for the defendants, W. A. Crum p  and 
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B lackburn and W atson.)
D ahl and Co. v. N elson. D onkin, and Co.

ON APPEAL PROM THE COURT OF APPEAL IN  ENGLAND.

flh ip  — Charter-party — Construction — “ So near 
thereto as she may safely ge t” — Physical O b 

s tru c t io n -L ia b ility  o f charterer.
The p rim a ry  obligation o f a ship under charter is 

to proceed, i f  possible, to the place named in  the 
charter-party; but i t  is  not necessary, in  order 
to free the ship from  this obligation, and to sub
stitute an alternative destination, that she 
should he prevented by a permanent physical 
obstruction, i f  the obstruction is such as to cause 
a delay so unreasonable as to make the prosecu
tion of the voyage impossible fro m  a mercantile 
po in t o f view.

Where by a charter-party i t  is provided that a ship 
shall carry a cargo o f timber from  th$ B a ltic  to 
the Surrey Commercial Docks, “ or so near
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thereto as she may safely get and lie always 
afloat,”  and shall deliver the same on payment 
o f fre igh t, “  the cargo to be received at port of 
discharge as fas t as steamer can deliver,”  and 
when she arrives in  the Thames the Surrey 
Commercial Docks are so crowded that she can
not be received in  them, and i t  appears fro m  the 
evidence that she cannot be admitted fo r  many 
weeks, the delay is so great as to make i t  un
reasonable fo r  the ship to w a it fo r  admission in to  
the docks, so that the alternative in  the charter- 
p a rty  comes in to  operation, and the voyage  ̂ is 
at an end when the ship is moored in  the rive r  
ready to discharge her cargo, and the charterers’ 
lia b ility  begins f  rom that date.

T his was an appeal from a judgment of the Court 
of Appeal (James, Brett, and Cotton, L JJ.), re
versing a judgment of Jessel, M.R.

The case is reported in 4 Asp. Mar. Law Cas. 
172 ; 41 L. T. llep. N. S. 365; and L. Rep. 12 Ch. 
Div. 568.

The action was brought by the respondents, 
who were the owners of the steamship Euxine, 
against the appellants, who were timber merchants 
in London, to recover demurrage and other charges 
in respect of the ship under circumstances which 
appear from the head-note above, and from the 
judgment of Lord Blackburn.

The action was tried before the Master of tho 
Rolls, who gave judgment for the defendants, but 
his judgment was reversed, as above mentioned.

In  the court below the plaintiffs contended that 
there was a custom of the timber trade in the port 
of London for the merchants to provide berths for 
the discharge of cargoes, but this contention was 
abandoned on the appeal to the House of Lords.

G. Russell, Q.C., A. L . Sm ith, and R. T. Reid 
appeared for the appellants, and argued that the 
ship had never reached the place named in the 
charter-party from no fault of the charterer, and 
consequently the voyage was never completed so 
as to make the demurrage payable. The words in 
the charter-party apply only t,o a permanent 
physical obstruction. The master was bound to 
go into the dock if it was not actually unsafe to 
do so.

Benjam in, Q.C , Cohen, Q.C., and Rigby, for the 
respondents, argued that the ship had in fact 
arrived when she had got as near the dock as it 
was practically possible to bring her. The delay 
was unreasonable in a business sense, and if one 
party must suffer it should bo the charterer, who 
ought to have provided a proper place for dis
charging the cargo.

A. L . Sm ith  was heard in reply.
In  addition to the cases referred to in the judg

ments, the following were also cited in argument:
Rodgers v. Forrester, 2 Camp. 483 ;
Postlethwaite v. Freeland, 4 Asp. Mar. Law Caa. 302;

5 App. Caa. 299; 42 L. T. Rep. N. S. 845 j 
Thiis v. Byers, 3 Asp. Mar. Law Cae. 147 ; 1 Q.

Div. 244 ; 34 L. T. Rep. N. S. 526;
Tapscott v. Balfour, 1 Asp. Mar. Law Cas. 501;

L. Rep. 8 C. P. 46; 27 L. T. Rep. N. S. 710; 
Ashcroft v. The Crow Orchard Colliery Company, 

2 Asp. Mar. Law Cas. 397; L. Rep. 9 Q. B. 540; 31 
L. T. Rep. N. S. 266 ;

Dames v. McVeagh, 4Asp. Mar. Law Cas. 149 ; 4 Lx.
Div. 265 ; 41 L. T. Rep. N. S. 308 ;

The Alhambra, 4 Asp. Mar. Law Cas. 334; L. Rep. 5
P. Div. 256; 43 L. T. Rep. N. S. 31; subsequently 
reversed on appeal ;

Atkinson v. Ritchie, 10 East, 530 ;

Blight v. Page, 3 B. & B. 295, note ;
Ford v. Cotesworth, 3 Mar. Law Caa. O. S. 190; 

L. Rep. 4 Q. B. 127; 19 L. T. Rep. N. S. 631; 
affirmed on appeal, 3 Mar. Law Cas. O. S. 468; 
L. Rep. 5 Q. B. 541; 23 L. T. Rep. N. S. 165 ;

The Mersey Docks, Ac. Board v. Gibbs, 2 Mar. 
Law Cas. O. S. 353; L. Rep. 1 H. of L. 93; 14 
L. T. Rep. N. S. 677.

A t the conclusion of the arguments their Lord- 
ships took time to consider their judgment.

Jan. 13.—Their Lordships gave judgment as 
follows ;

Lord Blackburn.—My Lords : The question in 
this case is, whether the defendants have broken 
the contract into which they have entered with 
the plaintiffs, and the first matter to be con
sidered is, what was that contract? I t  is con
tained in a charter-party, dated on June 21st, 1877, 
in a printed form, filled up iu writing, made be
tween the plaintiffs, owners oE the Euxine  steam
ship, and the defendants, by which it is agreed 
that the Euxine  should proceed to a port named, 
and there load from the defendants a full cargo of 
deals. This was done, and there is no dispute 
about that part of the contract. The charter- 
party then proceeds that the Euxine, “ being so 
loaded, shall therewith proceed to London Surrey 
Commercial Docks, or so near thereto as she 
may safely get, and lie always afloat, and deliver 
the same on being paid freight,” at a specified rate, 
certain perils mentioned always excepted. The 
other provisions which are material are as follows: 
“ The cargo to be supplied to the steamer at port 
of loading as fast as she can take the same on 
board, Sundays and legal holidays excepted, and 
to be received at port of discharge as fast as 
steamer can deliver as above ; and ten days on 
demurrage, over and above the said laying days, 
at 30i. per day, payable day by day, it being agreed 
upon that, for the payment of all freight, dead 
freight, and demurrage, the owner shall have 
absolute charge in lien on said cargo; the cargo 
to be brought to and taken from alongside the 
ship at merchants’ risk and expense.” The 
E uxine  was not delayed on her voyage by any of 
the excepted perils referred to in the charter- 
party, but, on her arrival at the entrance of the 
Surrey Commercial Dock, she was refused admit
tance.

The plaintiffs tried to prove that there was 
a custom in London as regarded this trade 
such as should be tacitly incorporated in the 
written contract; but in this they failed, and 
consequently the liabilities which the parties have 
by the contract taken upon themselves must 
depend upon what is the true construction of the 
charter-party. The plaintiffs contended in the 
court below that, by such a charter-party as this, 
the merchant undertook to procure the ship 
admission into the dock. Neither the Master of 
the Rolls, nor the judges in the Court of Appeal, 
took this view of the charter-party, and it was not 
much urged at your Lordships’ bar, I  think it 
is clear that it  is untenable.

The legal effect of the contract, in my opinion, 
so far as regards the shipowner, is, that he 
bound himself that his ship should, unless pre
vented by some of the excepted perils, proceed 
to the discharging place agreed on in the 
charter-party. That was in this case the Surrey 
Commercial Dock, which must, I  think, mean 
inside the dock, with an alternative, “ or so
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near thereto as she may safely get, and lie always 
afloat.” The first part of the alternative has not 
been fulfilled. The question in the cause is, 
whether the second part of the alternative has 
been fulfilled or not. The legal effect, as regards 
the obligation on the merchant, is that he bound 
himself, on the ship arriving at the place where 
she is to deliver, to take the cargo from along
side, and for that purpose to provide the proper 
appliances for taking delivery there. If , as both 
parties wished and expected, she got to a discharg
ing berth within the dock, the merchant was, by 
himself, or the dock company as his agents, to 
provide proper means for landing the cargo on 
the quay. I f  the ship might not get safely further 
than the entrance of the dock, and was entitled to 
require the merchant to take delivery in the river, 
which is what, it is said by the plaintiffs, has’ 
happened in this case, the merchant must pro
vide lighterB or other craft to take the cargo from 
alongside, unless it is arranged by the parties that 
instead she should go into some other dock. If  
the ship had been permitted to get into the dock 
and lie there, but had been unable to get to a dis
charging berth, the merchant might have brought 
lighters to her and taken delivery in the middle of 
the dock. Whether he was bound to do so or not 
I  do not say, for it is not necessary to decide what 
would have been the rights and liabilities of the 
parties if she had been admitted inside the dock 
gate, as this did not in fact happen.

I  wiff only observe that, though in the printed 
form it is said, “ and ten days on demurrage over 
and above the said laying days,” there are no laying 
days provided in this charter-party in the sense in 
which I  understand these words, and the ten days 
on demurrage could only begin after the ship had 
been at the place where the merchant ought to 
have taken delivery long enough for the merchant 
to be in default for not having completed the dis
charge. There is no period specified in this 
charter-party within which tho merchant has 
engaged that the ship should at all events bo dis
charged. which is what I  understand by laying 
days. I  think, therefore, that the cases, such as 
Brown  v. Johnson (10 M. & W . 331), deciding when 
laying days commenced, have no direct bearing on 
such a charter-party as this.

Both parties agreed in namiug the Surrey 
Commercial Docks in the charter-party as the 
dock to which the steamer was to go. 1 can 
see nothing amounting to a contract, either 
on the one side or the other, to procure the 
ship admittance, nor has any authority been 
cited to the effect that such a contract is 
implied. I f  the charter-party had left it free to 
the merchant to select a dock, it might well be 
that he was bound to select one into which admit
tance could be procured. Ogden v. Graham (1 B. 
&  S. 773; 31 L. J. 2d, Q. B.) is an authority in 
favour of that position. And in Samuel v. The 
Royal Exchange Insurance Company (8 B. & C. 
119), where the merchant directed the shipowner 
to proceed to the King’s Dock at Deptford, and 
the ship arrived near the dock gates while there 
was much ice, but the merchant was not able to 
procure an order to admit it for some days, Lord 
Tenterden, O.J. ruled that, if the ship remained 
there waiting for an order to admit, it was an un
reasonable delay, which would discharge the under
writers, but otherwise if the delay was on account 
of the ice. That authority seems to point tho

same way. I do not, however, pronounce any 
decision on this, as it is not the case now before 
the House. I  only mention it to prevent it being 
said that what I  now say would be applicable 
to such a case.

But where, as in this case, the dock was 
named from the beginning by both parties, the 
refusal of the dock authorities to let the ship 
inside tho dock gates was the fault of neither 
party. They ought to have foreseen that it 
might happen that the dock company would, 
owing to the exigencies of their traffic, refuse to 
admit a steamer for some time; in fact, it ap
peared from the evidence that before the charter- 
party was made both parties knew that the 
number of timber-laden steamers was so unusually 
great at this time that it was very likely to happen 
that they would refuse for a long time. They 
might have made any new provision on which they 
could agree. I f  they had in terms said that, in 
tho event of something for which neither party 
was responsible rendering it impossible to get 
into the dock at all, or without a delay so great as 
to render it unreasonable to wait, the shipowner 
would, unless excused by some of the excepted 
perils, bring his ship to a discharging place in 
London, as near as might be to the dock and 
deliver there, and that the merchant should take 
the cargo there and pay the freight, they would 
have come to as prudent an arrangement as could 
well be devised. They preferred to keep unaltered 
the old form, “ or so near thereto as she may 
safely get,” and bo bound by whatever the legal 
effect of that might be.

The facts on this part of the case were 
that it was the practice of the Surrey Com
mercial Dock Company to give orders for the 
admission of steamers to their dock to discharge 
there, which were in practice generally on the 
application of the charterer or his representative 
made either before or after the arrival of the 
steamer. By giving such an order the dock com
pany agreed to admit the steamer, and on the 
production of the order she was as soon as 
practicable admitted into the dock. The company 
in practice limited the number of orders to so 
many steamers as they at that time thought they 
could accommodate with discharging berths. On 
the 16th July Messrs. Dahl, having probably heard 
by telegraph that the Euxine  was about to start, 
applied for an order for her admission. The 
superintendent of the docks, Mr. Ross (who died 
before the trial), wrote the two following letters : 
“ July 19, 1877. Gentlemen, referring to the 
inclosed orders for steamships Euxine  and Chats- 
worih, I  beg to inform you that on looking over 
ths list of Gravesend orders I  have accepted, I  
fear I  have rather exceeded the number of steamers 
for which I  can safely provide accommodation 
during the months of July and August. Under 
these circumstances you may, perhaps, think it 
advisable in your interest to arrange for the vessel 
to be discharged elsewhere.” “ J uly 25, 1877. 
Gentlemen, I  much regret to be again compelled 
to return the inclosed order for tho Euxine from 
Soderhamn, but on going round the docks to-day 
I  find my position is even worse than I  anticipated. 
The quays are so loaded with goods that it will be 
impossible for me to afford the vessel anything 
like tho usual steamboat despatch.” On tho 
arrival of the Euxine, the ship’s agent applied to 
tho dock company to take her in, but was refused,
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the company liaviDp; declined to give the order tor 
her admission previously. I t  appeared in the evi
dence that there was plenty of room in the uock 
for the ship to lie afloat inside the dock, but that 
the company would not admit her until they saw 
a prospect of being able to give her a dis
charging birth within a reasonable time. Ihe  
legal advisers of the defendant thought (whether 
correctly or not, it is not necessary to decide) 
that, if once admitted within the dock gate, the 
merchants would be answerable for all subsequent 
delay, and the defendant pressed Mr. G r if f in ,  
the secretary of the dock company, not to let 
the Euxine  enter the docks until they could 
give her a discharging berth. The secretary, to 
relieve his mind, on Aug. 7th, sent a tele
gram to the superintendent in those terms :
“ Can you give Euxine immediate discharging 
berth ? I f  not, on no account admit steamer into 
dock.” This was relied on. by the plaintiifs as 
proving that the defendant hindered the steamer 
from entering the dock. But it is clear, from the 
evidence of Mr. Griffin, the dock secretary, that 
the dock authorities, in their discretion, refused 
to admit any steamers other than those they had 
already engaged for, though there was plenty of 
room for them to lie without discharging, until 
there was a prospect of giving them discharging 
berths; and that he refused to admit the Euxme  
on Aug. 7th because he could not then give_ her 
a discharging berth, and not on account of the 
defendant’s request; and, on being asked the 
question expressly, he says that ho had no prospect 
of being able to give a berth after a short delay, or 
within any reasonable time. The dock authorities, 
it seems to me, acted very prudently and properly 
in what they did, but even if they were wrong the 
defendant was not responsible for this. Though 
the secretary must have known at the time ho 
gave his evidenco when, as it really turned out, a 
steamer arriving on the 7th Aug. could have had 
a discharging berth, neither side asked that 
question. He does say that if it had been admitted 
into the dock to lie afloat, it would, in the then 
state of the traffic, have been five weeks before the 
ship could have been discharged into lighters 
there, from which it would seem that it would have 
been longer before it could have got a discharging 
berth ; and, as demurrage was at 301. a day, it is 
obvious that the consequences of the delay would 
have been serious. I  may observe that the anxious 
desire of the defendant that the steamer should 
not be admitted within the dock gate, when lie be
lieved, whether rightly or wrongly', that the doing 
so would fix him with the cost of the delay, is 
evidence that he believed that the delay would be 
important. The plaintiffs’ legal advisers wrote to 
the defendant the following letter, and received 
the following answer : “ Aug. 7th, 1877.— We are 
instructed to inform you that the ship Euxine, 
chartered by you, is ready to discharge. T he 
Surrey Commercial Docks Company have declined 
to allow the vessel to enter their dock, as they, we 
learn, intimated to you several days ago. The 
Bhip’s lay days begin to-morrow. Should she not 
be discharged by you with the usual despatch, you 
will be held answerable for demurrage. Your 
lighters should be alongside, as you have been 
already informed, by the first thing to-morrow 
morning. The cargo would be discharged in two 
or three days. This notice is given you that you 
may take such steps as you think right to

expedite the unloading of the ship. Be 
Euxine Aug. 8th, 1877.— Our legal advisers tell 
«Tn MV in renlT to your favour of yesterday that 

D e sh pyi c S  eredyfor the Surrey Commercial 
Docks and that when the vessel s there we 
wifi he nrepared to fulfil your clients con
tract with us, and take delivery of the cargo. 
The notice given by you is one which 
vou have no power to give, and which we are not 
y „ o, ,nnn A  obey. I f  the captain enters into a
co S tra c U o  go to a7 p a rticu la r dock, he m ust go
th e « , and i f  is no business of the receivers tha t
the dock at the time of his arrival, is full and the docs:, ^  must waifc tlU there ,s
room ” Some attempts were made to come to an 
amicable settlement, which unfortunately failed 
and both parties stand on their legal rights, 
is perfectly plain to my mind that the ship did not
fulfil the prim ary engagement in the charter-par y

_j thfl Surrey Commercial Dock by 
merely°proceeding to the gate of that dock- but 
if under the circumstances, she had, on Aug. 7 ,
fulfilled the alternative of proceeding as near 
thereto as she may safely get,” the merchant was, 
by his agreement to take the cargo from alongside 
at his risk and expense, and there was no reason 
why he should not have to bear all the damage 
occasioned by his refusal to comply with the 
request to send lighters alongside, which, on the 
assum ption  that she had got as near thereto as 
she could safely get, was what he had undertaken

Two questions arose on these points: First, 
whether the Euxine  could have got into the 
dock without such a delay as w otfi have been 

rinhlp taking into account the nature of 
Z  trn s a c tn a n d fh e  interests of both parties; 
that was a question oE fact to be determined on 
ihe evidence. Secondly, whether, supposing that 
t  , ho found in favour of the plaintiffs, the 
F u  Jne  had got as near thereto as she might 
fa fe lv  get! within the meaning of the contract; 
S t  was question of law, depending on the con
struction of the written contract.

As
TaKed your Lordships having to decide it according 
tn ifw  But as regards the question of fact depend- 
to law. "CB » might be material when it 
mg on the e • t had not boerl raised at

; laTntiffs, i !  would have been possible 
all by the P “ efendants refrained from calling
K S  w S « i - i ;  «  * ! •
case But in fact it appears, by the shorthand- 
C fW , this was distinctly stated in.
T ‘ on n!iu as S r to f thlplaintiff’s case, so that 
Sere was fmple opportunity for the defendant to 
produce whatever evidence he could to show that 
the delay hi the present case would not have been
unreasonable.

T certainly understand from his judgment 
that the Master of the Bolls thought it quite 
immaterial whether the incapacity to get into 
the do-k was produced by a matter threaten
ing the safety of the ship, or by some other 
matter. In  this the judges of the Court of 
Appeal all agreed with lum, and so do I. But he 
thought it immaterial whether the delay was long 
or short if it would at some time come to an end. 
In  this the judges of the Court of Appeal differ 
from him. i  think it far the most difficult quos-
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tion in this cause, but I  agree with the judges of 
appeal.

Had the words in the charter.party been “ as 
near thereto as she may get,” it would have 
been open to a charterer to contend that the ship 
must get as far as it was possible, however danger
ous it might be. I  do not think it would have 
been successfully so contended, but those who 
originally framed this clause prevented the possi
bility of such a contention by inserting the word 
“ safely.” In  the absence of authority, and con
struing the words in their ordinary sense, I  think 
that is the only effect of the introduction of the 
word “ safely.” I  think if a ship cannot get at 
all it cannot get safely. And there is no authority 
for putting any other construction on these words.

I t  is singular enough, considering how long this 
has been a common form, that there is not, as far as 
I  can learn, anything said about its construction, 
either in the text-books or in any decision in our 
reports before Shield v. W ilk ins  (5 Ex. 304) as 
late as 1850. I t  would seem that in practice no 
difficulty had been found in putting a sensible 
meaning on this clause, so as to avoid disputes. 
Since 1850 there have been a few cases, all of 
which, I  believe, were cited in the argument, but 
the decision in Shield v. W ilk ins  (ubisup.) had no 
bearing on this case.

In  Schilizzi v. B erry  (4 E. & B. 873; 25 L. T. 
Rep. 0 . S. 66) the ship under the charter-party 
was bound to proceed to Galatz or Ibrail, or 
so near thereto as she might safely get, and load 
a cargo of grain. The ship having arrived at the 
Sulina mouth of the Danube, which is ninety 
miles below Galatz, and still farther from Ibrail, 
the master found the water on the bar unusually 
low, so that he could not safely cross the bar until 
it rose, and gave notice that he required the mer
chant to load his cargo there, a place where it was 
neither customary or reasonable to load cargo. 
The decision as far as regards this point was that 
as Lord Campbell, C.J. said, “ The meaning of the 
charter-party must be that the ship is to get 
within the ambit of the port, though she may not 
reach the actual harbour. Now could it be said 
that the vessel, if she was obstructed in entering 
the Dardenelles, had completed her voyage to 
Galatz P” In  Metcalfe v. The B ritann ia lronw orks  
Company (3 Asp. Mar. Law Cas. 313; 1 Q. B. Div. 
613 ; 35 L. T. Rep. N. S. 796; affirmed on appeal 
3 Asp. Mar. Law Cas. 407; 2 Q. B. Div. 243; 36 L. T. 
Rep. N. S. 451) it was actually contended that the 
shipowner, who had contracted that his ship would 
go to Taganrog, or so near thereto as she could 
safely get, and there deliver the cargo, was entitled 
to require the merchant to take delivery at 
Kertcb, 300 miles from Taganrog, and that the 
ship had completed her voyage because she was 
obstructed in entering the sea of Azof; but the 
court, both below and in the court of error, 
agreed with the prior decision in Sehilizzi v. B erry  
(ub i sup.). I  think it plain that neither of those 
decisions touch the present case. Whether the 
language which Lord Campbell used is quite the 
most accurate to express his idea may be doubted, 
but in the case at bar it was both reasonable and 
customary to unload ships in that part of the 
river to which the Buxine  had come, and the docks 
adjoining.

In  Parker v. W inlow  (7 E. & B. 942), and 
B astife ll v. L loyd  (1 H. &  C. 388; 31 L. J. 413, 
Ex.) where the charter-party was to proceed to a '

[H . of L.

wharf in a tidal harbour, which could not be 
reached during the neap tides, or as near as she 
might safely get, it was held that, the ship arriv
ing during the low tides, the master was bound to 
wait for the higher tides, on the ground that his 
contract was to go to the wharf, if it could be 
reached in the ordinary course of navigation, and 
that the shipowner took on himself the risk of 
delay from the ordinary course of navigation. 
The delay in the case at bar was not in the ordi
nary course of navigation.
- H ills  from, v. Qibson (3 Mar. Law Cas. O. S. 302, 

362 ; 8 Court of Sees. Cases, 3rd series, 463) in 
Scotland, and Capper v. Wallace (4 Asp. Mar. Law 
Cas. 223 ; L. Rep. 5 Q. B. Div. 163; 42 L. T. 
Rep. N. S. 130) were cases where the ship 
could get to her primary destination if she dis
charged a part of her cargo so as to lighten her. 
The majority of the Court of Session thought that, 
as the quantity of cargo which the ship had to dis
charge to enable her to lie always afloat at Glagow 
was small, it was reasonable for her to discharge as 
she did, and she was bound to do so. Nothing 
was decided in that case as to the alternative. The 
Court of Queen’s Bench in the latter case held 
that whether the ship might insist on the whole 
cargo being taken at the spot where it was neces
sary to lighten her, as being the nearest to which 
she could safely get, or was bound to go farther, 
depended on whether it was reasonable in all the 
circumstances to lighten her to the necessary 
exsent, which they thought was not the case.

These are all the cases which were cited in the 
argument, and, as far as I  know, all the cases 
which exist, in which anything has been said as 
to the construction of this clause. And I  do not 
think any of them is an authority for putting a 
different meaning on the words from that which 
they would bear in their natural sense, which, I  
think, is that which I  have already expressed.

The question whether a prevention causing 
delay for any time, however long, but which would 
terminate, would amount to a prevention within 
the meaning of the clause, is a much more difficult 
question. There is no authority directly bearing 
on the construction of this clause, except Capper 
v. Wallace, which was decided after the decision of 
the Court of Appeal in the present case, and adds 
no weight to i t ; but there are decisions so far 
analogous that they establish the principle on 
which the Court of Appeal acted, and which, I  
think, they applied rightly.

I t  is quite true that the words of the 
contract are “ as she may safely get;” and 
nothing is said expressly about getting without 
unreasonable delay; but in Moss v. Sm ith  
(9 C. B. 94), Maule, J., speaking of what con
stitutes a total loss of a ship as against an under
writer, after stating that the shipowner must 
repair the ship if possible, says: “ I t  may be 
physically possible to repair the ship, but at an 
enormous cost, and there also the loss would be 
total; for in matters of business a thing is said 
to be impossible where it is not practicable, and a 
thing is impracticable when it can only be done 
at an excessive or unreasonable cost. I f  a ship 
sustains such extensive damage that it would not 
be reasonably practicable to repair her, seeing 
that the expense of repairs would be such that no 
man of common sense would incur the outlay, the 

' ship is said to be totally lost.” Though the par-
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tioular case was a policy of insurance, Maule, J. 
speaks generally of mercantile contracts.

And on this principle it was held in Corps l  'ip 
Sm ith  (1 Asp. Mar. Law Gas. 268 ; L. Rep. 7 Q. B. 
404; 26 L. T. Rep. N. S. 361), by the whole court, 
and in Jackson v. The Union M arine Insurance Com
pany (2 Asp. Mar. Law Cas. 435; L. Rep. 8 C. 1. 
572), by a majority in the Common Pleas, and in 
the same case in error by a majority of the Court 
of Exchequer Chamber (2 Asp. Mar. Law Cas. 4Jo, 
441; L. Rep. 10 C. P. 125; 31 L. T. Rep. N.S. 789),
that a delay in carrying out a charter-party caused 
by something for which neither party was respon
sible, if so great and long as to make it unreason
able to require the parties to go on with the 
adventure, entitled either of them, at least while 
the contract was executory, to consider it at an end. 
I  said, in Oeipel v. Sm ith (ubi sup.) ■■ “  Very diffe
rent considerations arise where the cargo is 
already on board, or, as in Hadley v. Clarke (8 
T. R. 259), is already on the voyage ; but while the 
contract still remains executory, I  think time is so 
far of the essence of the contract as that matter 
which arises to cause unavoidable but unreason
able delay is sufficient excuse for refusing to 
perform it.” I  still think that there is a distinc
tion between the cases, for when the shipowner 
has got the merchant’s cargo on board, he cannot 
simply put an end to his contract; he must do 
something with the cargo. But in this case the 
parties have provided for what is to be done with 
it. I f  the ship cannot get into dock, she is to go 
as near as she may safely get, and there deliver. 
I t  certainly seems to me that any cause that 
would excuse the ship from going into the dock it 
the contract was wholly executory, must be 
sufficient to excuse her, and so bring the alterna
tive into operation, when the cargo is on board.

There was a dissenting minority in Jackson v. 
The Union M arine Insurance Company (ub i sup ), 
and some previous authorities are perhaps not 
quite consistent with the decision. I t  is no doubt 
competent to your Lordships to reconsider that 
case, and to decide contrary to it. I  think it was 
rightly decided, but I  can only refer your Lord- 
ships to tho judgment delivered by Bramweli, B., 
in that caso, in the reasoning of which I  then 
concurred and still concur, and to which I  have 
nothing to add.

The only remaining question is whether the 
evidence in this case is such as to lead your 
Lordships to concur in the liuding of fact by all 
the judges in the Court of Appeal, that the 
delay would have been in this case so great 
as to make it unreasonable to call on the ship- 
owner to wait. The shipowner would, I  think, be 
bound to go into the dock if he could do so by 
waiting a reasonable time, but not if he could only 
do so by waiting an unreasonable time. I t  is 
quite true that a question of reasonable or un
reasonable must always be a question of more ° r 
less, and therefore of uncertainty, but that, I  think, 
cannot be helped. I  do not pretend to laydown 
any precise rule as to what is reasonable or what 
is not. I  think the main elements to be con
sidered are, what would be the effeot on the object 
of the contract, and the damage to each party 
caused by the delay ; and if the result be to lead 
those who have to decide the question to think 
(to adopt the language of the Master of the Rolls) 
that it is absurd to suppose that two commercial 
men entering into a contract to charter a steamer

to go to a dock, or as near thereto as she may 
safely get, should mean that she was to wait out
side ^o long, they ought to find it unreasonably 
In  the present case it was agreed in written 
contract that the cargo was to be receive das fast 
as steamer can deliver. And ^
airree with what is suggested by Cotton, L.J., 
that this cast the duty on the merchant of dis
charging the vessel as quickly as if she had 
obtained admission to the Surrey Commercial 
Docks, it certainly showed that both parties knew 
that a prompt despatch was of great consequence 
to the steamer, and 307. per day b e m g  mentioned 
as demurrage, it was known to each that the loss 
by aTay’s delay would be at least that sum, so as 
to show that a prompt despatch was to a great 
extent the object of the contract I t  does not 
anpear distinctly how long it would have taken 
to unload the steamer with lighters ini the.river, 
nor what it would have cost the merchant, but t 
does appear that the steamer was willing to go 
into the^Millwall Dock, where she could have been 
discharged at the same cost as in the Surrey 
Dock in about the same time. The defendant 
refused to assent to this, and I  donot thlnk {“* 
was bound to assent. He refused because he 
thought, not that the cargo would bo worse, but 
that the value of it would be diminished so as to 
make him a loser by about 1201. Assuming this 
to bo so, he required the steamer to ™ t f o r a  
period uncertain in its length, but ceitamly ex- 
ceeding five weeks, and five weeks at 30i. a day 
would represent a loss to the sh.powner of more 
than 10001. I  cannot think that reasonable, lhe 
result is, that I  come to the conclusion that the 
Judgment should be affirmed, and the appeal dis-

m L o r d B atson —My Lords: This is a ca.se of 
importance, seeing it involves the construction of 
a ciause which has long been of common occur
rence in contracts of affreightment. [His Lord- 
ship went through tha facts of the case, and con
tinued •] Yarious questions were argued in the 
courts below, but the only issue raised between 
Z  parties in this appeal is, whether the D ™  
on 7th Au°\ 1877, had, as was found by the Lourt 
of Appeal,"completed her voyage in terms of the 
charter-party I t  is not maintained by the respon
dent tlJe owners of the Buxine, that the vessel 
had proceeded to the Surrey Commercial Docks 
On the contrary, their content'°n f13 t u |fclfar^  
become impossible, in _the eenw of the chart^  
Dartv for her to obtain admission to the dock, 
and consequently, that she must be held to have 
completed her voyage whenever she reached her 
moorings at the Deptford Buoys, seemg that she 
was then as near to the dock as she could safely 
get and lie afloat. The appellants on the other 
hand, contend that, by the conditions of the 
charter-party, the Euxine  was bound to proceed to 
her primary destination, unless prevented by some 
permanent physical obstacle. They further main
tain that the circumstances which occasioned the 
exclusion of the Euxine  did not constitute an 
obstacle either of a physical or of a permanent 
character, and that the vessel was therefore bound 
to wait, at owner’s risk, until the obstruction was 
removed, and then to enter the dock for the pur
pose of discharge. Both parties seemed to con
cede, and I  think it may be taken as settled law, 
that when, by the terms of a charter-party, a 
loaded ship is destined to a particular dock, or as
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near thereto as she may safely get, the first of 
these alternatives constitutes a primary obliga
tion, and, in order to complete her voyage, the 
vessel must proceed to and into the dock named, 
unless it has become in some sense “ impossible ” 
to do so. I t  is only in the case of her entrance 
into such dock being barred by such “ impossi
bility ” that the owners can require the charterers 
to take delivery of her cargo at a place outside the 
dock. When a vessel in the course of her voyage 
is stopped by an impediment occurring at a dis
tance from the primary place of discharge, it has 
been decided that she cannot be held to have got 
“ as near thereunto as she could safely get,” and 
therefore cannot claim to have completed the 
voyage in terms of the second alternative. See 
Schilizzi v. B erry  (ubi sup.), also Metcalfe v. The 
B rita n n ia  Ironw orks Company (ubi sup.). I t  was 
observed by Lord Campbell, O.J., in the former of 
these cases, that the meaning of these words in 
the charter-party, “ so near the port of lading as 
the ship may safely get,” must be that she 
“ should get within the ambit of the port, though 
she may not be able to enter it.” In  the present 
case.it does not admit of dispute that the Buxine, 
when lying at the Deptford Buoys, was as near to 
the Surrey Commercial Docks as she could safely 
get, if it be assumed that it had become, within 
the meaning of the charter-party, “ impossible ” 
for her to get into the dock. The appellants main
tained that there can be no impossibility within 
the meaning of the contract, unless the vessel is 
stopped by an impediment which is both physical 
and permanent ; but I  greatly doubt whether, in 
any fair construction of the charter-party, it is 
necessary that the obstruction should be of a 
purely physical character; and I  also doubt 
whether there be any foundation in fact for the 
appellants’ contention. The exclusion of the 
Buxine  from the Surrey Docks in Aug. 1877, was 
owing to a rule made by the statutory authorities 
entrusted with the administration and control of 
the docks. I t  is not suggested that the rule was 
in excess of their powers, or that it was not capable 
of being legally enforced. And I  am of opinion 
that an order emanating from the proper authority, 
which, if disregarded, would lead either to the 
dock gates being shut against the vessel, or to her 
being summarily turned out of the dock, if she 
did get into it, does in reality constitute a physical 
obstacle.

The controversy between the parties appears 
to me accordingly to be narrowed to this issue— 
whether the obstacle which the Buxine  encoun
tered was of such permanency as to render it im
possible within the meaning of the charter-party, 
for her to get into the Surrey Commercial Docks.

In  providing alternative destinations, the charter 
party does not express the condition upon which 
the second alternative becomes substituted for the 
first. I t  does not in terms express any distinction 
between the alternatives; and that the first is to be 
regarded as the primary destination to which the 
chartered vessel must, if possible, proceed, is, I  
apprehend, an inference based upon what is known 
to be the ordinary course of shipping business, and 
on the presumption that both parties would, from 
considerations of common interest, have agreed to 
that effect if they had made it a matter of express 
contract.

The question before the House must also, in 
my opinion, be determined by some such reason

able considerations. A  permanent obstacle can 
in no reasonable sense be held to mean an 
obstacle which will remain for ever. There must 
in every caso be some limit of time within which 
an obstacle ceasing to exist cannot be regarded as 
permanent, and beyond which a continuing 
obstacle ceases to bo temporary. I t  may be very 
difficult to fix that limit, which will obviously vary 
with the circumstances of eachcaseandtheterms of 
the charter-party; but I  do not think the same diffi
culty exists in regard to tho principle upon which 
it.ought to be determined. I  have always under
stood that when the parties to a mercantile con
tract, such as that of affreightment, have not ex
pressed their intentions in a particular event, but 
have left these to implication, a court of law, in 
order to ascertain the implied meaning of the 
contract, must assume that the parties intended 
to stipulate for that which is fair and reasonable, 
having regard to their common interests, and to 
the main objects of the contract. In  some cases 
that assumption is the only test by which the 
meaning of the contract can be ascertained. There 
may be many possibilities within the contempla
tion of the contract of charter-party which were 
not actually present to the minds of the parties at 
the time of making i t ; and when one or other of 
these possibilities becomes a fact, the meaning of 
the contract must be taken to be, not what the 
parties did intend, for they had neither thought 
nor intention regarding it, but that which the 
parties, as fair and reasonable men, would presum
ably have agreed upon if, having such possibility 
in view, they had made express provision as to 
their several rights and liabilities in the event of 
its occurrence.

I  am of opinion that the question at issue in 
the present appeal must be solved in that way, 
and that the Buxine  cannot be held to have com
pleted her voyage on the 7th Aug., unless it 
be established that the delay which would have 
taken place before she was admitted to the 
Surrey Docks would have been so great that the 
parties, had they anticipated and provided against 
its occurrence on the 21st June 1877, would not, 
as reasonable men of business, have arranged that 
the vessel should wait outside the dock at owner’s 
risk until a berth was ready for her. I  adopt the 
view of Brett, L.J., that the shipowner must bring 
his ship to the primary destination named in the 
charter-party, “ unless he is prevented from 
getting his ship to that destination by some 
obstruction or disability of such a character that 
it cannot be overcome by the shipowner by any 
reasonable means, except within such a time as, 
having regard to the adventure of both the ship
owner and tho charterer, is, as a matter of busi
ness, wholly unreasonable.”

None of the authorities cited in the course 
of the argument, with tho exception of two 
which I  shall shortly notice, appears to me 
to have any material bearing upon the ques
tion before the House. Most of these authorities 
related to the question whether had she been 
permitted to enter the dock, the Buxine  would 
have completed her voyage, and would have 
been at tho charterer’s risk as soon as she 
was moored there, or not until she reached a 
discharging berth alongside the quay. There being 
no proper lay days stipulated in her charter- 
party, it might in that event have been plausibly 
contended that tho Buxine  fell within the principle
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of decision in Burmester v. Hodgson (2_ Camp. 
483), and not within the rule established in R an
d a ll v. Lynch  (2 Camp. 352). But it does not 
appear to me to be necessary to decide the point, 
because the Buxine  never did get into dock; and 
I  do not think that its decision one way or another 
would be of any assistance in determining whether 
it was impossible for her to get there. _

The cases of Parker v. W inlo (ubi sup.) and 
B astife ll v. L loyd (ubi sup.) come somewhat 
nearer to the present, although their bearing 
upon it is not very direct. I t  was there held 
that the shipowner, having contracted in the 
knowledge, or at least with the means of 
knowledge, that the primary place of discharge 
specified in the charter party wa3 a tidal port, 
was bound to take the risk of the tides 
being unfavourable when his vessel arrived, and 
to complete the voyage by proceeding to that 
place at spring tides. I t  appears to me to be a 
reasonable inference from these decisions that no 
impediment arising in the ordinary course of 
navigation to a particular port or dock, or arising 
in the usual and ordinary course of management 
of a particular port or dock, and not lasting 
beyond ten days or a fortnight, is to be regarded 
as permanent obstruction; but that the ship must 
wait, and proceed to its primary destination before 
the charterer can be required to take delivery of 
the cargo. But I  do not think that much aid can 
be derived from these decisions in determining 
what shall be held to constitute a permanent 
obstacle in a case like the present.

In  Geipel v. Sm ith (ubi sup.) and Jackson v. 
Union M arine Insurance. Company (ubi sup.) 
certain points were decided in regard to the 
effect of unreasonable delay arising from causes 
not imputable to any of the parties, and so 
far these cases appear to me to have a very 
close analogy to the present. In  each of 
these cases there had been an impediment in 
the way of the chartered vessel, in consequence of 
which she did not go to her port of loading. That 
impediment, which arose in the first case from a 
blockade, and in the second from shipwreck, was 
temporary in this sense, that it would have been 
quite possible for the one vessel to have proceeded 
to her place of loading after the blockade was 
raised, and for the other after her repairs were 
completed. In  Geipel v. Sm ith  the charterer 
raised an action of damages for breach of con
tract against the shipowner; but the Court of 
Queen’s Bench being satisfied that the ship could 
not have reached her destination within a 
reasonable time without running the blockade, 
held in law that the contract of tbo charter-party 
was thereby discharged. In  Jackson v. Union  
M arine Insurance Company, the shipowner pre
ferred a claim for lost freight against the under
writers, who resisted it on the ground that the 
charter-party remained in force notwithstanding 
the mishap that had befallen the ship, and that 
the plaintiff was entitled to demand either specific 
performance or damages from the charterer. At 
the trial of the cause the jury, in answer to ques
tions put to them by the presiding judge, found 
that the time necessary for repairing the ship, so 
as to make her a cargo-carrying ship, was so 
long as to make it unreasonable for the charterers 
to supply the cargo agreed upon at the end of 
such time ; and also that the time was so long as 
to put an end, in a commercial sense, to the com-

1 mercial speculation entered upon by the char
terers. A  verdict was entered for the defendants, 
leave to move being reserved to the plaintiff; and. 
the case was thereafter argued on a rule before 
the Court of Common Pleas, under an agreement 
that the defendants should be at liberty to argue 
that the findings of the jury were asa.nst the 
weight of evidence. The majority of the Common 
Pleas took substantially the same view of the facts 
as the jury had done, and held that the delay 
occasioned^by the getting off and repair of he 
ship was so unreasonable as to terminate the 
adventure, and that the plaintiff was accordingly 
entitled to recover under his policy on freig t. 
And upon appeal the Court of exchequer 
Chamber, with a single dissentient voice, affirmed 
the j udgment. I t  was precisely the same question 
which arose from decision in these two cases, and, 
if I  understand them aright, it was in both 
decided that this delay in loading a cargo would 
have been so unreasonable, so inconsistent with 
the presumable views and intentions of both the 
contracting parties, that the charter-party could 
no longer be held binding on either of them. No 
doubt in these cases the contract had not passed 
the executory stage ; but, seeingthat unreasonable 
delay in reaching the place of loading, when 
occasioned by no fault of either of the parties is 
effectual to discharge such a contract altogether, 
I  conceive that, A fo r t io r i,  a. similar delay in 
reaching the primary place of discharge ought to 
have the effect of enabling the vessel to complete 
her voyage by proceeding to the alternative desti-

naThat leaves only the question cf fact, whether 
the state of the Surrey Commercial Docks in Aug. 
1877 was such as would have unreasonably de
layed the discharge of the Buxine  within that 
dock. Had I  been called upon to decide that 
question in the first instance, I  should have had 
great difficulty in coming to any conclusion satis
factory to my own mind. I  agree that the ques
tion is sufficiently raised by the pleadings and 
that it was in view of the parties, and was actually 
discussed in t he course of the argument which is 
interwoven with the evidence in this case, although 
it is not noticed in the judgment of the Master of 
the Bolls. But I  cannot resist the impression 
that in their anxiety to prove or disprove the 
alleged custom of the port, which has now been 
eliminated from the case, the parties have omitted 
to direct their evidence to many points upon which 
it would have been, in my opinion, desirable that 
a "judge unacquainted with the port of London 
should receive information. In  the absence of 
such information I  have done my best to sift the 
evidence, and the result is that 1 am not disposed 
to differ from the Court of Appeal. I  think it 
may be taken as proved that the block occasioned 
by the great demand for steamship berthage in 
Aug. and Sept. 1877, although that was rapidly 
becoming the normal condition of the feurrey 
Docks in the preceding months of June and July, 
was due not to ordinary but to exceptional causes. 
And, seeing that on the 4th Aug. the authorities 
could not undertake within a month, or any other 
given time, to admit the Buxine  into the dock, and 
even on the 23rd Aug. they were not in a position 
to give a more definite and satisfactory under
taking, it appears to me to be safe to conclude that 
the length of time for which the Buxine  must 
have waited in the port of London in order to dis-
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charge m the Surrey Docks would have been i 
excess of any delay which either the shipowner or 
the charterer, at the time of entering into the
¿ r PaTr t i ’ T ? ld reasonably have contem- 
plated. I  am therefore of opinion that the
affirnmd^ °£ thS ° 0Urt ° f Appeal ouKht to be

The L ord  C h a n c e l l o r  (Selbonrne) concurred. 
Order appealed from  affirmed, and appeal d is 

missed w ith  costs.

E d d ie s 10™ f° r the appellants> Flews> Irv ine , and 

Jackson*0™ ^  tlle respondents> Druce, Sons, and
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June 1 and 30,1880, and March 7,1881.
(Before B b a m w e l l , B a g g a ll a y , and B r e t t , L.JJ.)
B h r n a n d  a n d  o th er s  V. R o d o c a n a c h i, S o n , a n d  

C o m p a n y .

M arine insurance— Valued policy— W ar rides 
Money paid to the United States under the Geneva 
Award— Compensation^ to American subjects in  
respect o f loss exceeding insurance— Rights of 
underwriters—Effect o f American Act o'f Con- 
gress. J

P la in tiffs , underwriters in  England, underwrote a 
valued' policy, includ ing w ar risks, on caroo 
belonging to defendants, shipped on board a 
United States vessel. The real value o f the 
cargo was more than the amount named, in  the 
policy. The cargo was destroyed by the Con
federate cruiser Alabama, and p la in tiffs  p a id  the 
amount named in  the po licy to defendants as for 
an actual tota l loss. J

I n  pursuance o f the Geneva Aw ard, made under 
the Treaty o f Washington, the B ritish  Govern
ment p a id  a sum, o f money to the United States 
Government in  respect o f losses caused by the 
Alabama. A n act o f Congress was passed esta
blishing a court fo r the d istribu tion o f this money 
The Act provided that no claim should be allowed 
fo r  loss in  respect to which the pa rty  in jured had 
received compensation fro m  insurers, but that i f  
such compensation was not equal to the, loss suf
fered, allowance m ight be made fo r the difference; 
that no claim, should be allowed in  favour o f any 
insurer, either in  his own rig h t or as assignee 
or otliervnse, unless he showed that his losses by 
w ar risks exceeded his gains in  respect of war 
r is k s ; and that no claim  should be allowed in  
fa vo u r ( f  any person not entitled at the time o f 
loss to the protection o f the United States. 

Defendants claimed under this Act, and recovered 
fo r  the difference between the ir actual loss and 
the amount insured.

P la in tiffs  sued defendants fo r  the amount so re
covered.

Held (by Bramwell and Brett, L.JJ., Baggallay, 
L.J . dissenting, and reversing Lord  Coieridge, 
C.J.), that, although the value in  the po licy  
was conclusive as between the parties, the

sum awa/rded by the United States court to de
fendants was not pa rt of the. salvage o f the cargo 
insured, and therefore defendants d id  not hold it  
as trustees f o r  the underwriters, and p la in tiffs  
ivere not entitled to recover.

A c tio n  b y  the plaintiffs, English underwriters, 
against the defendants, owners of a cargo shipped 
°? .board a United States vessel, on which the 
plaintiffs had underwritten a valued policy in
cluding war risks, and which had subsequently 
been destroyed by the Confederate cruiser 
Alabama.

The nature of the plaintiffs’ claim, the facts of 
the case, and the material clauses in the Act of 
Congress under which the defendants had received 
compensation, are fully stated in the judgment of 
Lord Coleridge, C.J., before whom the action was 
tried without a jury on the 1st June 1880.

B u t t ,Q.O., Cohen, Q.C., and J. G. Mathew for 
the plaintiffs.

The Attorney-General (Sir Henry James) and 
Hon. A. E . Gathorne H a rdy  for the defendants.

Gur. adv. vu lt.
June 30, 1880.—Lord C o l e r id g e , C.J.—In  this 

case 15,000Z. has been paid by the plaintiffs to the 
defendants on a valued policy effected with the 
plaintiffs at a premium covering the war risks, the 
subject of the insurance. The cargo of the ship 
Lam plighter, a cargo of tobacco, was totally 
destroyed by the Alabama. The loss of the cargo 
of the Lam plighter formed one of the items of the 
claim made by the United States against Great 
Britain, which claim was dealt with by the Treaty 
of Washington in May 1871, and by the award 
subsequently made at Geneva, under that treaty. 
When the sum awarded under that arbitration bad 
been paid by Great Britain to the United States, 
it was dealt with, and payments were made out of 
it to claimants by a court constituted under an 
Act of Congress passed in 1874, the provisions of 
which Act undoubtedly bound the court and the 
suitors in it. In  that court the defendants were 
suitors, and were awarded by the court a sum of 
many thousand pounds under the provisions of 
the 12th section of the Act of Congress, which it 
is important to set out in full. I t  provides that 
“ No claim shall be admissible or allowed by said 
court for any loss or damage for or in respect to 
which the party injured, his assignees or legal 
representatives, shall have received compensation 
or indemnity from any insurance company, in
surer or otherwise; but if such compensation or 
indemnity so received shall not have been equal 
to the loss or damage so actually suffered allow
ance may be made for the difference. And in no 
case shall any claim be admitted or allowed 
for or in respect to unearned freights, gross 
freights, prospective profits, freights, gains, or 
advantages, or for wages of officers or seamen for 
a longer time than one year next after the break
ing up of a voyage by the Acts aforesaid; and no 
claim shall be admissible or allowed by said 
court by or on behalf of any insurance company or 
insurer either in its or his own right, or as assig
nee or otherwise in the right of a person or party 
insured as aforesaid, unless such claimant shall 
show to the satisfaction of said court that during 
the late rebellion the sum of its or his losses in 
respect to its or his war risks exceeded the sum of 

I its or his premiums or other gains upon or in



MARITIME LAW CASES. 4 0 1

Ct. of Arp.] B u r n a n d  a n d  o th er s  v. R o p o o a n a c h i, S o n , a n d  C o m p a n y .----------- [ --------------- --------.

respect to such war risks, and in case of any such 
allowance the same shall not be greater than such 
excess of loss ; and no claim shall be admissible or 
allowed by said court arising in favour of any in
surance company not lawfully existing at the time 
of the loss under the laws of some one of the United 
States; and no claim shall be admissible or 
allowed by said court arising in favour of any 
person not entitled at the time of his loss to the 
protection of the United States in the premises, 
nor arising in favour of any person who did not 
at all times during the late rebellion bear true 
allegiance to the United States.”

Two things are clear from the facts as 
applied to this section: (1) that the defen
dants got their money from the court on the 
proof, or allegation at least, that their actual 
loss in respect of the cargo of the Lamplighter 
exceeded the compensation or indemnity paid 
them by the plaintiffs under the policy; and
(2) that the money could not have been ob
tained from the court either by the plaintiffs 
suing in their own name, or by the defendants 
suing on the plaintiffs’ behalf; and the question 
is, now that the defendants have obtained the 
money under these circumstances, can the plain
tiffs recover it  from them P in other words, have 
the defendants obtained the money under circum
stances which make them in respect of it trustees 
for the plaintiffs ?

Two points arise: (1) Is the value in the 
policy which has been paid absolutely con
clusive, in case of actual total loss, between 
the parties to the policy? (2) Was the payment 
of their money to the defendants more than a (ree 
gift, a pure act of grace on the part of the 
United States?

As to the first question, there has been 
an actual total Joss, a positive complete de
struction of the thing insured; and I  think 
that, in this case, the valuation in the policy is 
conclusive between the parties. They have by 
agreement settled the value, and not left it open to 
future inquiry and dispute as between themselves 
(Shawe v. Felton, 2 Bast, 109); per Lord Abinger, 
delivering judgment in Young v. Turing  (2 M. & 
G. at p. 60i). I t  is conclusive between the parties 
in respect of all rights and obligations which arise 
upon the policy (Bruce v. Jones, 1 Mar. Law 
Oas. O. S. 280; 7 L. T. Rep. N .S . 748; 1 H. 
&  0. 769; 32 L. J. 132, Ex.), and (a very strong 
case on this point, though perhaps not so strong 
upon the other) N orth  o f England Insurance^ Asso
ciation  v. Armstrong (3 Mar. Law Oas. O. S. 330; 
21 L. T. Rep. N.S. 882; L. Rep. 5 Q.B. 244). Even 
the cases which it is said show the valuation not to 
be for all purposes conclusive, are, when looked at 
carefully, and their principle, considered, no ex
ceptions to the general rule. Irv in g  v. M anning  
(6 0. B. 391) shows, indeed, that, in ascertaining 
whether or not there has been in fact a construc
tive total loss, the valuation in the policy is to _ be 
disregarded on principles of sense and justice; but 
where the fact of the constructive total 10 ss is 
aliunde  established, the valuation in the policy 
fixes conclusively the sum which the insurers are 
to pay. If , then, there was in this case any right 
in the defendants, it arose out of the subject 
matter of the insurance, and the valuation in the 
policy was conclusive between the plaintiffs and 
defendants.

But, secondly, was there any right? Was the 
V ol. IT ., N.S

awarding of the money by the United Stat 
court merely a free gift of the money, a mere act 
T “ n L  part of the United States Govern
ment ? I f  it were, I  am of opinion that 
would clearly be nob maintainable, and, at brat 
sight there is much to be said for the contention 
that it is a mere act of grace. The money out of 

i • ^ this is paid to the defendant is a sum of 
money paid by Great Britain to the United States,
from one sovereign state to another; and BusU>m-
iee v The Queen (34 L. T. Rep.N.S. 278, 3b U. i -  
Rpn TST S 190; 1 Q.B. Div. 487 ; 2 Q.B. Div. 69)
r i T  distinct authority for holding that money 
i raid bv one sovereign state to another m
respecf of war losses occasioned by the paying 
state to the subjects of the receiving state, gives 
no legal right whatever to a particular subject of 
the receiving state, compensation for whose loss 
has been paid to that state, capable of being 
enforced in any court against the Sovereign or the 
Government of that state. I t  ls .*h®re,0[®r| 
doubt clear that the defendants could have had no 
legal claim capable of being enforced against the 
United States in their sovereign character.
U But it seems to be equally clear, as the result of 
„reat authorities both in England and in America, 
that, if a country puts a fund of this s o r t c0“r®® 
nf distribution by regular process amongst suchof 
its 'subjects as are O ra lly  « tided  to share in the 
fund then what their subjects so recover they 
recover as a right, not perhaps enforceable 
bv law, but yet with such a character of 
moral equity about it as makes them in 
“ spect of what they so recover trustees for 
those who in equity and justice are entitled to it. 
TV,;« an nears to me to have been helu in principle 
hv Lord Northington. Lord Hardwicke and 
Chancellor Kent, when Chief JasticeofNew York.

The cases ^ ^ “ T ^  ^m 'hS j ard GrucU
f i t !  York Insurance Company (8 Johnson’s 
N Y  Rep 237) appear tome clearly to show that 
E e g - a t  lawyers
dants in this case liable. I  he language or
Lord  Hardwicke and Lord Northington appears 
to mefo show that there is a right to the benefit 
or the result of which the insurers are entitled. 
The language of Chancellor Kent, it may be 
said is extra-judicial, for there was not such 
right in existence in the case before him. 
Tt is so- but the judgment is considered, and 
the deliberate opinion of Chancellor Kent is an 
opinion to whieh great deference >3 due.

I f  this money had been received by the defen 
dants before the plaintiffs had been sued, or if the 
cargo had not been physically destroyed, but 
had been captured and restored by the United 
States in specie, could it be maintained that the 
full amount of the policy would nevertheless have 
been due from the plaintiffs P I  think it could 
not, yet in principle there is no distinction be
tween the cases. , , .

I t  has been said that the Act of Congress pre
vents the plaintiffs from recovering. Probably in 
the American court that is so; but the Act of 
Congress cannot affect the rights of litigants in 
English courts, and if the defendants are possessed 
of money to which, according to the principles of 
English law the plaintiffs are entitled, an English 
court must give it to the plaintiffs, although it 
may have been the intention of the American 
statute by which the defendants gob the money

2 D
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that the plaintiffs should not have it. For these 1 
reasons 1 give judgment for the plaintiffs.

The defendants appealed from this judgment.
M arch  7.—The Attorney - General (Sir H. James) 

and Hon. A . E . Oathorne H a rdy  for the defen
dants.—The plaintiff’s are not entitled to recover 
here, for the sum awarded to the defendants by 
the United States Government was not a sum to 
which they had any claim that could have been 
enforced at law if the Government had not been 
willing to allow it. This distinguishes the 
present case from The N o rth  o f Eng land Insurance 
Association v. Armstrong (3 Mar. L . 0. 0 . S. 330; 
21 L. T. Rep. N. S. 822; L. Rep. 5 Q. B. 244), 
and there is this further distinction, that in 
that case damages for the loss of the vessel 
had been recovered by the owners in the under
writer’s name, whereas here no claim by, or 
on behalf of, the underwriters could have been 
supported in the American court. R andal v. 
Cochran (1 Ves. sen. 97) and Blaauwpot v. Da  
Costa (1 Eden. 130) do not support the judgment 
of Lord Coleridge. In  those cases the money 
received by the owners was received as salvage, 
and there was nothing like the Act of Congress 
here to prevent its having that character, or to 
interfere with the claim of the underwriters. I t  
is true that the Act of Congress is in no way 
binding on tho English Courts, but it shows the 
character of the compensation received by the 
defendants. The dictum of Kent, C.J., in Grade 
v. New York Insurance Company (8 Johnson’s
N.Y. Rep. 237), where he speaks of the United 
States Government as becoming a trustee, is extra
judicial and is not correct, for the Government 
could not be liable as a trustee would. Simpson 
v. Thomson (3 Asp. Mar. L. C. 567 ; 38 L. T. Rep.
N .S .; 3 App. Cas. 279) shows that the plaintiffs, 
being underwriters, cannot assert a right to this 
kind of compensation for the loss of the property 
insured, where such compensation could not have 
been recovered by the owners.

B utt, Q.C. (Cohen, Q.O, and Hollam s with him) 
for the plaintiffs.—The present case is governed 
in principle by N orth  o f E ngland Insurance Asso
cia tion  v. Armstrong (ub i sup.). In  Simpson v. 
Thomson (ubi sup.) Lord Cairns, C. says : “ I  
know of no foundation for the right of under
writers, except the well-known principle of law, 
that where one person has agreed to indemnify 
another, he will, on making good the indemnity, 
be entitled to succeed to all the ways and means 
by which the person indemnified might have pro
tected himself against, or reimbursed himself for, 
the loss; ” and in Stewart v. Greenock M arine  
Insurance Company (2 H . of L. Cas. at p. 183), 
Lord Cottenham, C. says : “ In  all cases in which 
the subject is not actually annihilated the assured 
is entitled to claim, and claiming as upon a total 
loss, must give up to the underwriters all the 
remains of the property recovered, together with 
all benefit and advantage belonging or incident to 
it, or rather, such property vests in the under
writers.” Both these statements of the law are, 
in point here, and the latter decision shows that, 
to entitle the underwriters to any advantage inci
dent to the property insured, there need be no 
existing right in the assured to such benefit at 
the time of the loss. Here there was no right in 
the defendants as against the United States 
Government at first, but when the Act of Con

gress passed, it gave him a right. Unless it can 
be said that the awarding of compensation is a 
pure matter of grace and bounty on the part of 
the United States Government, and not incident, 
to the insurance, the underwriters are entitled. 
This is no more an act of bounty and grace than 
was the action of the British Government in the 
cases of the Spanish reprisals, I la n d a l v. Cochran 
and Blaauwpot v. D a Costa (ubi sup.). The United 
States Government, by passing the Act of Con
gress, have appropriated money to the defendants’ 
claim to compensation. Then, as to the conten
tion that the plaintiffs’ claim is excluded by the 
terms of tho Act of Congress, surely that Act 
cannot deprive English underwriters of their 
rights in English Courts of Justice.

Gathorne H a rdy  replied.

B k a m w e l l , L. J.—I  cannot (though I  say so with 
the greatest respect) think that the judgment of 
Lord Coleridge is right; and, although the court 
is not unanimous, it seems to me that it would be 
useless to take time to consider our judgment, for 
what we have to decide is a short point, and there 
is no complication in the case. Lord Coleridge 
thought that there were only two points which it 
was necessary to consider, for he said in the course 
of his judgment: “ Two points arise : first, Is the 
value in the policies which have been paid abso
lutely conclusive in case of actual loss between tho 
parties to the policies ? and secondly, Was the 
payment of this money to the defendants more 
than a free gift, a pure act of grace on tho part of 
the United States.”

Now I  venture to think that there is a third, and 
a most important point, which is this : Suppose 
this was a free gift, was it a gift which could be 
called a portion of the salvage of the thing 
insured ?

I  agree with the reasoning and the conclusion 
of Lord Coleridge on the other points; and, 
agreeing with his reasoning, I  should have thought 
that if the money had been awarded because the 
cargo was taken by the Alabama, sim pliciter, it 
would have been a portion of the salvage, and 
the present case would have been within the 
principle of the cases referred to and relied upon 
in his judgment.

But then arises tho third question, which was 
omitted in Lord Coleridge's judgment, namely. 
Was this given as salvage ? I  am clearly of 
opinion that it was nob. In  considering this 
question, we must look at the Act of Congress. 
I t  says that no claim shall be allowed for any 
loss in respect of which compensation or in
demnity has been received from insurers, but 
that if an owner insures by a valued policy for 
an amount which is under the real value of the 
property insured, he shall receive nothing for the
policy, but for the under-insurance he shall receive 
an indemnity. I  may use Mr. Hardy’s argument 
as to this question. Suppose there were a sub
scription or a grant of money awarded for the 
purpose of encouraging people to insert moderate 
values in valued policies, and that a person received 
an indemnity for a loss from the sum so sub
scribed or awarded, it seems clear to me that this 
would not be salvage. Suppose the cargo got safe 
into port after payment had been made for a loss, 
so that the owners received the benefit of the full 
value of tho cargo, in such a case as that could the 
insurers recover back more than the amount
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which they had paid under the policy ? Again the 
defendants might go before this court in America, 
and ask for more compensation on the ground that 
they had not been really indemnified if the plaintiffs 
are entitled to recover in this action. On a state 
of facts like that in the English cases which have 
been referred to, Blaauwpot v. D a  Costa and 
Ila n d a l v. Cochran, and that referred to by Kent, 
C. J. in Oracle v. The New York Insurance Com
pany, if proceedings had been taken in the name 
of the underwriters saying, “ We are entitled and 
we will make the assured a defendant if he will 
not support our claim,” they would have had a 
cause of action against him ; but in the present 
case could an action be maintained by the under
writers in the United States F Not for a moment. 
I t  is said that the Act of Congress cannot take 
away the rights of parties in the English courts. 
That is true, but this money was given under the 
Act, and it seems to me that in the distribution 
of it the maxim Clujus est dare ejus est disponere 
applies. 1 am of opinion that this money is not 
salvage, and that the defendants are entitled to 
keep it, and are not bound to hand it oyer to 
the underwriters, and therefore that the judg
ment ought to be reversed.

B a g g a ll a y , L.J.— I  have the misfortune to 
differ from my learned colleagues in this case, for I  
think that the view adopted and the reasons given 
by Lord Coleridge are correct, and I  agree with 
them. I f  the distribution of this money were 
a mere act of grace on the part of the United 
States Government, it is clear that there would 
be no case made out on the part of the plaintiffs ; 
but I  cannot distinguish the present case from the 
cases of the Spanish reprisals, to which our atten
tion has been called (b laauwpot v. Da Costa and 
Iia n d a l v. Cochran). No doubt the Goverment, 
both in those cases and in the present, could have 
done as they thought fit, and conld not have been 
compelled to distribute the money ; but they have 
done so, and in the present case, just as in the 
others, the fund is directed to be distributed 
among the persons who may be found to be 
entitled to receive a share of it. Therefore in 
those cases persons in a similar position to that of 
the present plaintiffs have been held entitled to 
recover. I t  is said here that the money paid by 
the United States Government was not paid in 
respect of anything covered by the insurance, but 
in respect of the difference between the amount of 
the insurance and the real value of the cargo. But 
this is a valued policy, and bearing in mind the 
principle laid down in The N o rth  o f Eng land In 
surance Association v. Armstrong (uhi sup.) I  
think the underwriters are entitled to recover. I t  
is clear that the claims before the United States 
Commissioners were made in respect of the loss of 
the Lam plighter, and the destruction of the cargo 
belonging to the defendants, which was the sub
ject matter of the insurance. Therefore in my 
view this appeal ought to be dismissed.

B r e t t , L.J.—If  we had not had plenty of time 
to consider the point, I  should think it right to 
reserve judgment, as the court is not unanimous. 
This money was in the first place recovered by the 
American Government from England by treaty. 
The United States Government did not bind itself 
in any way as to the disposal of the money, and 
there was no obligation on it to give any of that 
money to the present defendants. Therefore

there was a sum of money m the hands of the 
Government, and there was no obligation binding 
the Government as to its disposal. The Lover 
ment was at liberty to make a gift of it to any 
person, bnfc was not bound to do so. 
f I f  it had been paid over as a portion of the 
salvage, it may bo that the mere fact that there was 
no obTigation on the part of the Government would 
not prevent the money from being payable to the 
underwriters. That may be the effect of the 
cases before Lord Hardwicke and Lord Northing- 
ton—Randal v. Cochran and Blaauwpot v . Da  
C o s ta -but I  doubt if that is the principle of those 
decisions. I  should think the principle must bo 
that the Government had recovered the money 
for the assured; but if that were so, the money 
could not be recovered from the Government. I f  
these decisions proceeded on the supposition that 
the money was a pure gift on the part of the 
Government, and was handed over to the assured 
as such, I  could not follow the reasoning, and, 
unless we are bound by the decisions, I  should 
say that we ought not to follow them. I f  the 
money was paid over in the present case as part 
of the salvage of the property insured, these cases 
might be authorities in favour ol the contention
on behalf of the plaintiffs. . . . .

In  my opinion, however, the true principle is 
that the United States Government did not pay 
this money as salvage, that it was paid, not for 
the loss of the goods, but as a gift, because 
the owners of the goods were not insured 
to the full value of what they had lost. the  
Government would have paid the owners of the 
goods if they had not been insured s , all, or if they 
had entered into a policy, but could not recover 
from the underwriters. The payment was not in 
respect of the loss, but because the owners were
not fully insured. . , „ ,,

The present case is quite different from tho 
English cases to which I  have already referred, 
because here the money could only be re
covered in America before one court. I f  the 
present defendants had sued in that court, 
stating that they were suing for the underwriters, 
or if the underwriters had sued in their own names 
not one penny could have been recovered. In  the 
English cases, if the assured had declared that he 
was suing as trustee for the underwriter, or it 
the underwriter were suing in his own name, the 
person so suing would recover all the money; but 
then the Government would pay as matter of sal
vage. Here the assured could not recover on 
behalf of the underwriters. I  am of opinion that 
the Act of Congress makes it a free gift, whatever 
money is paid, because the owners are under- 
insured, and therefore that this is distinguishable 
from the English cases, and the judgment ought to 
be reversed.

Judgment reversed.
Solicitors for the plaintiffs, Waltons, Bubh, and

Walton. , ,
Solicitors for defendants, M arhby Stewart, and
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Pleading—Dem urrer— General m aritim e law— 
Foreign law—Lex loci— Lex fo r i.

Collisions between ships when one or lo th  are 
foreign, on the high seas, are questions communis 
ju r is ,  and liab ilitie s  created by them are to be 
decided by the general m aritim e law o f lia b ility  
as administered in  the court where the cause is 
tried.

B y  general m aritim e law the liab ilitie s  o f the ship 
and o f the owners are identical fo r  damages 
arising fro m  collision.

A  collision took place on the high seas between a 
B ritish  and a Spanish sh ip ; lo th  vessels sank. 
The Eng lish  owners commenced a suit against 
the Spanish shipowners, who had an office in  
England. The Spanish shipotvners appeared, 
and pleaded that by |Spanish law there was no 
personal liab ility .

H eld, a bad defence, as the lia b ility  was governed 
by general m aritim e law and not by Spanish 
law.

T his was a demurrer to a portion of a statement 
of defence.

The plaintiffs, the owners of the British steam
ship Eare lda, brought an action against Olano, 
Laringa, and Co., owners of the steamship Leon, 
for damages sustained by them from a collision 
between the E are lda  and Leon, on the high seas, 
on the 6th .Tan. 1881.

Both the E are lda  and the Leon had sunk with 
their cargoes in consequence of the damage sus
tained in the collision.

Messrs. Olano, Laringa, and Co. were mer
chants carrying on business in Spain and at 
Liverpool, and the Leon was sailed under the flag 
of Spain.

The writ in the action, which was in  personam, 
was issued on the 10th Jan., and on the 20th an 
appearance was entered for the defendants.

The statement of claim delivered on the 1st 
March alleged that “ the collision was caused by 
the neglect or default of those on board the 
Leon.”

The statement of defence, delivered the 25th 
March 1881, besides denying the negligence and 
charging that the ■“ collision was caused by the 
negligent and improper navigation of the 
H arelda,”  also contained the following para
graphs :

1. About 2.30 a.m. on the 6th Jan. 1881, the screw 
steamship Leon, of 1650 tons register, of which the 
defendants, who were and are subjects of the King 
of Spain and domiciled in Spain, were part owners . . . . 
was off the coast of Portugal about twelve miles from the 
shore.

10. The defendants further say that before and at the 
time of the said collision the Leon was a Spanish ship 
sailing under the Spanish flag, and wholly owned by 
subjects of the King of Spain, and that if  the said colli
sion was occasioned by an improper or negligent naviga

[A dm.

tion of the Leon (which the defendants deny) i t  was 
wholly occasioned by the negligence of the master or 
mariners of the Leon, and not by suoh owners, or the 
defendants, or any of them, and that by the law of Spain 
in force at the time of the happening of the said oollision 
and now, the masters and mariners of a ship, and not 
the owners, are liable in damages in respect of a collision 
occasioned as in the statement of claim alleged, and by 
such law the defendants are not liable in respect of the 
damages proceeded for in the action.

The plaintiffs joined issue on the defence so 
far as the merits of the case were concerned, and 
also demurred to paragraph 10 in the following 
terms:

2. The plaintiffs also demur to paragraph 10 of the 
statement of defence, and say that the same is bad in law, 
on the ground that the matters therein afford no defenoe 
in law to the plaintiffs’ claim, in whole or in part, and on 
other grounds sufficient in law to sustain this demurrer.

The demurrer was argued on the 10th and 11th 
May.

Benjam in, Q.C. and M yburgh  in support of the 
demurrer.—The defence raised by paragraph 10 is 
bad in law. I t  is immaterial what the law of 
Spain is ; when a collision takes place on the 
high seas, the liability of the parties is governed 
by the general maritime law, though the measure 
of it is ruled by the law of the place where the 
case is tried. In  The M . Moxliam  (3 Asp. 
Mar. (Law Gas. 95, 107; 1 P. D. 107 ; 34 L. T. 
Rep. N. S, 559), the defence of Spanish law was 
held valid, but because it was damage done to 
real property while in Spain, not on the high 
seas. Before the Regulations for Preventing 
Collisions at Sea had been adopted by other 
nations, and before conventions had been made 
concerning them, and whilst therefore they were 
only a portion of the mu nicipal law of this country, 
it was held that they did not apply to a collision 
between a British and foreign ship on the high 
seas, even when tried in this country :

The Saxonia, Lush. 40; 6 L. T. Kep. N. S. 6 ; 3 Mar.
Law Cas. O. S. 192.

“ Generally, when a oollision takes place between 
a British and foreign vessel on the high seas, what 
law shall a Court of Admiralty follow P As 
regards the foreign ship, for her owner cannot be 
supposed to know or to be bound by the muni
cipal law of this country, the case must be decided 
by the law maritime, by those rules of navigation 
which usually prevail among nations navigating 
the seas where the collision takes place. I f  the 
foreigner comes before the tribunals of this 
country, the romedy and form of proceeding must 
be according to lex f o r i : ”

The Zollverein, Swab. 96, at p. 99.
I t  is a rule of general maritime law that when a 
collision takes place the ship which has wrought 
the wrong is liable for its consequences ; that is, 
if the ship were here she could no doubt be sued. 
In  fact the owners are here and have appeared ; 
they are sued simply as merchants at Liverpool. 
I t  may be that they are in one capacity Spaniards 
and subjects of the King of Spain, as alleged in 
the defence, but they are also merchants carrying 
on business at Liverpool, and under the protection 
of the laws of England, and therefore subjects of 
the Queen of England, and liable to be sued here 
by ordinary process. “ I f  a man went into a 
foreign country upon a visit, to travel for health, 
to settle a particular business, or the like, it would 
be hard to seize upon his goods ; but a residence 
not attended with these circumstances ought to be

T h e  L e o n .
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considered a permanent residence: (Boyd’s 
Wheaton, s. 321.) The character of a British 
merchant is gained by residence, as in this case, 
for the purposes of trade :

The Ind ian Chief, 3 Ch. Bob. 12.
Even assuming that the owners of the ship were 
Spaniards, and only Spaniards, the case would be 
governed by general maritime law as administered 
in this country; and if they are, in consequence of the 
residence, British merchants, then the case is to be 
decided by English law, if that should differ from 
general maritime law, but there is no pretence for 
saying it should be governed by Spanish law.

Webster Q.C. and E . 0. Clarkson, Q.C. against 
the demurrer.—Our statement in paragraph 1 of 
a Spanish domicile is not demurred to, and there
fore for the purposes of this argument it must be 
taken to be admitted. I t  is perfectly true that by 
general maritime law the ship is liable for the 
results of a collision, and that also is the rule of 
Spanish law, and had it been material it might 
have been so stated in the 10th paragraph, but as 
the ship is lost the liability is immaterial. But the 
question of the liability of a shipowner for the acts 
of a ship’s master is no part of general maritime 
law. I t  is a question of principal and agent, to be 
decided by the law of the flag which establishes 
and regulates that relation :

The General Steam Navigation Company v. Guillon, 
11 M. & W. 877;

Story's Conflict of Laws, s. 423 h ;
The Mary Moxham, 1 P. Div. 43, 107 ; 3 Asp. Mar. 

Law Cas. 95,191.
By general maritime law there is no arbitrary 
limitation of liability, and if that law is to prevail 
a foreign ship could not in any case, nor a British 
ship in case of collision with a foreign ship, take 
advantage of the British statutes, which enact the 
arbitrary limitation of 81. per ton. In  case of 
damages arising to goods on board the law of 
the flag does certainly apply :

Lloyd v. Guibert, L. Bep. 1 Q. B. Div. 155; 13 L. T. 
Bep. N. S. 602 ; 2 Mar. Law Cas. O. S. 26, 283.

The law which we set up is the law of many 
maritime states; it is certainly the law in 
Holland.

The Dundee, 1 Hagg. 120, at p. 128.
This is a personal action against certain Spanish 
subjects for the consequences of the act of another 
Spanish subject, and it is in the power of the 
Government of Spain to say how far he shall be 
liable for such acts. Suppose a collision between 
two Spanish ships on the high seas tried in this 
country, could the court give a remedy to either 
which neither possessed before hiB own tribunals P 
Our English law of limitating liability would not 
apply to foreign ships at all, nor to English 
vessels in collisions with foreign ships, were it not 
for the express words of the amending statute 
(Merchant Shipping Act 1862) which the courts 
are bound to obey :

The Amalia, 8 L. T. Bep. N. S. 805 ; Br. & Lush. 151.
M yburgh in reply.—In  addition to the cases 

mentioned above, the following were referred to in 
the course of the argument:

Cope v. Doherty, 4 Kay & J. 367 ; 31 L. T. 207;
The Wild Banger, Lush. 553; 7 L. T. Bep. N. S. 725;

1 Mar. Law Cas. O. S. 206,275.
The Volant (a), 1 W. Bob. 390; 1 Notes of Cases 

503;________________________________ _____
(a) W ith regard to the case of the Volant i t  should be 

observed that, on refr ronoe being made to i t  in the course

[A dm .

The Druid, 1 W. Bob. 391; 1 Notes of Cases, 444;
The Johann Friederich, 1 W. Bob. 35;
The Girolamo (a), 3 Hag. 169.

Sir B o bert  P h il l im o r e .— This is a case in 
which it appears an English vessel was run down 
by a Spanish vessel on the high seas and was 
sunk. She brought her action against some of 
the owners resident in this country, and the 
defence they set up in the tenth paragraph of 
their statement of defence is : “ that before 
aud at the time of the said collision the 
Leon was a Spanish ship sailing under the 
Spanish flag, and wholly owned by subjects of 
the King of Spain and that if the said collision 
was occasioned by any improper or negligent 
navigation of the Leon it was wholly occasioned 
by the negligence of the master or mariners of 
the Leon and not by such owners or the defen
dants or any of them, and that by the law of Spain 
in force at the time of the happening of the said 
collision and now, the master anil mariner o[ a 
ship, and not the owners, are liable in damages in 
respect of a collision occasioned as in the state
ment of claim alleged, and by such law the defen
dants are not liable in respect of the damage pro
ceeded for in the action.” This plea is demurred 
to, and the question is whether the demurrer can 
be sustained or not.

A great deal has been said upon the ques
tion of what law is applicable to this case. 
Now there is no doubt as to the existence 
of the general maritime law, and in the few 
observations I  shall make it is not necessary to go 
very abstrusely into the subject, because two cases 
of recent date seem to dispose of the question

In the first place, it has not been denied that if 
the res had been seized in this case the liability to 
damages could not be' denied. In  the case of The 
D ru id  (1 W. B ob.,atp .399), thelearnedjudge, D r 
Lushington says ; “ The liability of the ship and 
the responsibility of the owners in such cases are 
convertible terms ; the ship is not liable if the 
owners are not responsible, and vice versa. No 
responsibility can attach upon the owners if the 
ship is exempt and not liable to be proceeded

agWhat then is the responsibility of the owners ? 
In  the same volume, in the case of The Volant 
(1 W. Bob., p. 387, and 1 Notes of Oases, 
p. 503), Dr. Lushington says: “ By the ancient 
maritime law, the owners of a vessel doing 
damage were bound to make good the loss to the 
owners of the other vessel, although it might 
exceed the value of their own vessel and the 
freight. For the purpose of enforcing this obliga
tion the owners of the damaged vessel might 
resort either to the courts of law or to the 
Admiralty Court, and if they preferred the latter 
they had the choice of three modes of proceeding, 
v iz .: against the owners, or against the master per
sonally, or by proceeding in  rem against the Bhip 
itself. Tho Court of Admiralty has jurisdiction over 
the whole subject-matter of damages on the high 
seas and the arrest of a vessel is only one mode of 
proceeding ;” and “ supposing the ship doing the 
damage to have sunk or been lost immediately after 
the collision,” as in this case, “ I  know of no

of the argument, the learned judge observed that he had 
a note to the case by Dr. Lushington, stating that the 
report in Notes of Cases was correct where i t  differed 
from that in W. Bob. He also observed that The 
Girolamo (3 Hagg. 169) waB a very doubtful authority.

T h e  L e o n .
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reason why an action could not bo maintained in 
this court,” although the ship could not be 
arrested. “ The jurisdiction of the court ”—the 
High Court of Admiralty—“ does not depend upon 
the existence of the ship, but upon the origin of 
the question to be decided, and the locality.”

I t  can make no difference that the defendants’ 
vessel was at the time of the collision under a 
foreign flag, because “ all causes of collision are 
causes communis ju r is  (The Johann Friederich,
1 W . Rob. 35, at p. 40.) In  the case of The 
W ild  Banger (7 L. T. Rep. N . S. 725 ; Lush. 553 ;
1 Mar. Law Gas. 0 . S. 206, 275) Dr. Lushington 
said : “ The court has found that the W ild  Banger, 
an American vessel, by improper navigation came 
into collision on the high seas with a British ship, 
and the ordinary decree has passed condemning 
the owuers of the American vessel in the 
damages.” In  The Zollverein (Swabev, at p. 99) 
Dr. Lushington says : “ Generally when a collision 
takeB place between a British and a foreign vessel 
on the high seas, what law shall the Court of 
Admiralty followP As regards the foreign ship, 
for her owners cannot bo supposed to know ,or to 
be bound by the municipal law of this country, 
the case must be decided by the law maritime, by 
those rules of navigation which usually prevail 
among nations navigating the seas where the 
collision takes place; if the foreigner comes before 
the tribunals of this country, the remedy and form 
of proceeding must be according to the lex fo r i. ”

1 am of opinion, without going further into the 
erudition and research connected with this ques
tion of general maritime law, that these authorities 
independently of others that may bo cited are 
sufficient to enable the court to pronounce that 
the demurrer must be sustained and with costs, 
the paragraph demurred to struck out, and that 
the plaintiffs are entitled to the costs of the 
demurrer.

Solicitors for plaintiffs. Stakes, Saunders, and 
StoTces.

Solicitors for defendants, W. W. Wynne and 
Sons, agent for H . Forshaw  and Hawkins.
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Reported by C. E . M alden , Esq., Barrisfcer-at-Law.

Jan. 20, 27,28, and M arch  7,1881.
(Before the L ord  C h a n c e l l o r  (Selborne), Lords 

B l a c k b u r n  and W a ts o n .)

S p a ig h t  v. T e d c a s t l e .

ON APPEAL FROM THE COURT OF APPEAL IN IRELAND.

S hip— Tug—Damage — Contributory negligence— 
P ilo t.

A  tug belonging to the respondent was engaged to 
tow a ship belonging to the appellants to harbour. 
The ship ivas in  charge o f a  p ilo t compulsorily 
employed. The tug attempted to  tow the ship 
across a bank, instead o f going round it ,  and the 
ship struck on the bank and sustained damage. 
I n  an action brought by the shipowners against 
the owner o f the tug, i t  was proved that the p ilo t 
signalled to the tug to change her course, but d id  
not cast o f  the tow rope on fin d in g  his signals 
disregarded, and in  the opin ion o f the nautica l 
assessors he was “  negligent, supine, and in 
active.”

He ld  (reversing the judgm ent o f the coiirt below'),

T edcastle. [H- of L.

that this d id  not amount to contributory negligence 
on the pa rt of the ship, and that her owners were 
entitled to recover f o r  the damage sustained.

The Julia (Lush. 224; 14 Moo. P. C. 210) 
approved.

T h is  was an appeal from a judgment of the Court 
of Appeal in Ireland (Ball, C. and Deasy, L.J., 
Fitzgibbon, L.J. dissenting), which had affirmed a 
judgment of the Court of" Admiralty in favour of 
the respondent.

The action was brought by the owners of the 
skip R uby  against the owner of the Bteam-tug 
Toiler, to recover damages for negligenoo in 
towing the Iiub y .

On the 9th Dec. 1878 the Ruby arrived off the 
Kish light iu Dublin Bay on a voyage from 
Quebec, and engaged the T o ile r to tow her into 
Kingstown Harbour. The weather was squally, 
and the Ruby was in charge of a licensed pilot, 
compulsorily employed. The master of the Ruby, 
after engaging the tug, left the deck, the vessel 
being in charge of the pilot. There is a bank in 
the bay called Burford Bank, and tho tug 
attempted to tow the ship across it. The pilot 
thought that it would not bo safe to do so, and 
signalled to the tug to alter her course, which she 
did; but afterwards, in spite of his signals, sho 
altered again, and the Ruby grounded on the bank 
and sustained injury. The action was brought to 
recover damages for the injury so sustained.

Tho judge of the Admiralty Court, who was 
assisted by nautical assessors, thought that the 
evidence disclosed contributory negligence on the 
part of the Ruby, and gave judgment for the de
fendant, which judgment was affirmed by the Court 
of Appeal as above mentioned.

The owners of the Ruby then appealed to the 
House of Lords.

B utt, Q.C., Boyd, Q.C. (of the Irish Bar), and 
Ram, appeared for the appellants.

Cohen, Q.C. and M a rtin  Burke  (of the Irish Bar), 
for the respondent.—In  addition to the cases 
mentioned in the judgments The D iana  (1 W. 
Rob. 131) and The Duke o f Manchester (2 W . Rob. 
470) was referred to.

A t tho conclusion of the arguments thoir Lord- 
ships took timo to consider their judgment.

March  7.—Their Lordships gavo judgment as 
follows :

The L ord Chancellor (Selborne).—My Lords : 
I  have had an opportunity of seeiug the detailed 
examination of the evidence in this case which 
will be submitted to your Lordships by Lord 
Blackburn; and your Lordships have beforo you 
the full discussion which that evidence received 
from the learned judges in the court bolow. My 
view of the main conclusions to be derivod from 
that evidence being the same as that taken by 
Fitzgibbon, L.J., and by my noble and learned 
friend, I  do not think it necessary to occupy your 
Lordships’ timo by going in detail over the samo 
ground.

There is an important point of law which, 
for some reason which I  do not at present under
stand, was not argued at your Lordships’ bar, but 
which it would havo been necessary to consider if 
your Lordships had taken the samo view of tho 
effect of tho evidence which was taken by the 
majority of tho judges iu tho court below. D
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seems to have been assumed that the plaintiffs, 
the owners of the Ruby, would have been answer- 
able for contributory negligence, not only of their 
own captain and crew, but of the pilot, whose 
employment was compulsory by law. I f  in any 
case which may hereafter occurit should be neces
sary to determine the question, the statute 17 & 
18 Viet. c. 104, s. 388, and the opinions delivered 
in this house in the recent case of The Clyde 
N aviga tion  Company v. B arc lay  (3 Asp. Mar. 
Law Cas. 390; 1 App. Cas. 790; 36 L. T. Rep. 
N. S. 379) will requiro attention. But, for the 
present purpose, 1 think your Lordships may 
properly deal with this case as if the employment 
of the pilot had not been compulsory.

Great injustice might, in my opinion, be done 
if, in applying the doctrine of contributory 
negligence to a case of this sort the maxim, Causa 
proximo,, non remota, spedatur, were lost sight 
of. When the direct and immediate cause of 
damage is clearly proved to be the fault of the 
defendant, contributory negligence by the plain
tiffs, cannot be established merely by showing 
that, if those in charge of the ship had in some 
earlier stage of the navigation taken a course, or 
exercised a control over the course taken by the 
tug which did not effectually take or exercise, 
a different situation would have resulted, in which 
the same danger might not have occurred. Such an 
omission ought not to bo regarded as contributory 
negligence, if it might, in the circumstances which 
actually happened, havo been unattended with 
danger but for the defendants fault, and if it had 
no proper connection as a cause with the damage 
which followed as its effect. The question is not, 
in my opinion, whether it would have been wiser 
for the master of the Ruby to prevent the tug 
from taking such a course in the direction of the 
south buoy as might bring her as near as she 
actually came to the bank. If , taking that course 
(which the master of the tug, on his own responsi
bility, deliberately and voluntarily did), all danger 
might have been avoided by proper conduct and 
management on the part of both vessels at the 
proper time, the master of the Ruby was, in my 
judgment, entitled to assume that the master of 
the tug knew what ho was about and would do 
what was necessary to avoid getting too close to 
the bank, unless the contrary manifestly appeared. 
A t the critical time the Ruby made all the signs 
which were possible to the tug, and if they had 
been followed (as at first they were), I  think it is 
the just conclusion from the evidence that no 
damage would have occurred. Upon the evidence 
I  cannot see my way to hold that the Ruby then 
omitted anything which she ought to have done, 
or did anything which she ought not to have done. 
She did not contribute, by act, Bign, or omission, 
to the determination of the master of the tug to 
starboard again after he had ported, and so to 
carry the Ruby across the bank, which was the 
cause of the damage. This was the fault or error 
of the master of the tug only. I  cannot hold that, 
in the difficult circumstances of that moment, it 
was contributory negligence on the part of tho 
Ruby not to cut herself adrift from the tug ; I  am 
by no means sure that the damage would not have 
been greater if this had been done, or that, in that 
case, such a course of action might not, more 
plausibly, have been represented as contributory 
negligence.

My conclusion is, that the judgment under

appeal ought to be reversed, and I  so move your 
Lordships.

Lord B l a c k b u k n .— My Lords : This was a cause 
of damage, instituted by the appellants, as owners 
of the barque Ruby, in the High Court of Admi
ralty of Ireland, against the respondent, as owner 
of thesteam-tug Toiler, to recover damages, because 
the Ruby was run aground on a shoal in the bay 
of Dublin, called “ Burford Bank,” in consequence, 
as is alleged, of the negligent performance of that 
duty which the owner of the Toiler had taken 
upon himself by having, through hiB master, 
entered into a contract to tow the Ruby. I t  is 
not in dispute that a contract of towage was 
entered into, nor that while the Ruby  was being 
towed by the Toiler she took the ground, and 
sustained serious damage ; and it is not in dispute 
that at that time the Ruby was in charge of a duly 
licensed pilot, whom she was obliged to employ, 
pilotage in the Bay of Dublin being compulsory.

The j udgment delivered by Lord Kingsdown in a 
case in the Privy Council, reported under the 
name of The J u lia  (Lush. 224), and also under the 
name of B land  v. Ross (14 Moo. P. C. 210) clearly 
and accurately states the law applicable here. In  
that case the tug sued the ship for damages 
for a collision. Lord ICingsdown says, “ When 
such a contract is made the law would imply 
an engagement that each vessel would perform 
its duty in completing i t ; that proper skill 
and diligence would be used on board of 
each, and that neither vessel, by neglect or mis
conduct, would create unnecessary risk to the 
other, or increase any risk which would be inci
dental to the service undertaken, If, in the course 
of the performance of this contract, any inevitable 
accident happened to the one, without any default 
on the part of the other, no cause of action would 
arise; such an accident would be one of the 
necessary risks of the engagement to which each 
party was subject, and create no liability on the 
part of the other. If, on the other hand, the 
wrongful act of either occasioned any damage to 
the other, such wrongful act would create a 
responsibility on the party committing it, ir the 
sufferer had not, by any misconduct or umskilful- 
ness on her part, contributed to the aqpident.

He states the four questions which arose in that 
case Three of them are material for the con
sideration of this case: “ 1. Did the accident 
arise from the misconduct of the ship r 2. Did 
the tug by any misconduct on her part contribute 
to the accident P or, what is in truth but another 
form of tho same question, could she by using due 
diligence have avoided it P 3. I f  both these 
questions are decided in favour of the tug, can the 
ship escape the consequences of her misconduct 
on the ground that it is to be imputed solely to 
the pilot, and in no degree to the master or the 
crew ? ”

In tho case of the J u lia  those three ques
tions were disposed of on the evidence. I  he 
first two, merely changing the parties from •• tug ” 
to “ ship,” and vice versa, were disposed of in 
this case by the judge of the Admiralty Court and 
his assessors, who found first that the accident 
arose from the misconduct of the tug. The onus 
probandi on the first issue lay on the plaintiffs 
below, and as the duty of the tug was to carry out 
the directions received from the ship, and the pilot 
who was in chargo of it, tho tug would not be
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guilty of neglect of duty by pursuing an in
judicious course, if it was pursued in obedience to 
the pilot’s orders. So far as this issue is concerned 
the misconduot or want of skill on the part of the 
pilot is relevant; but I  think the counsel for the 
respondent hardly denied that there was ample 
evidence to justify the finding of this issue for 
the plaintiffs.

The second question the judge and his as
sessors answered in favour of the defendant, 
that the ship, by misconduct on her part, 
contributed to the accident. On this issue 
the burden of proof lay strongly on the defen
dant. I  cannot but think that there was a mis
apprehension on the part of those who tried the 
cause below as to what would constitute contri
butory negligence; on this I  will observe when I  
come to deal with the facts.

The third question, as is stated by Lord 
Kingsdown, does not exactly arise here; but 
I  think that the evidence is such as to raiso 
this question : supposing the first question to be 
decided in favour of the ship, and the second 
question also to be decided in favour of the 
ship as far as regards the conduct of the captain 
and crew, and all those for whose negligence 
the owner of the ship would be responsible 
to third persons, on the ground stated in 
Quarman v. B urnett (6 M. & W. 509), that they 
were persons whom “ he had selected as his 
servants from the knowledge of, or belief in, their 
skill and care, and whom he could remove for 
misconduct, and who were bound to obey his 
orders,” can the tug escape the consequences of 
its misconduct on the ground that the pilot, whom 
the shipowner did not select, but was compelled 
by law to take, and for whose misconduct he 
would not have been liable to third persons 
might, if he had exercised proper skill and care, 
have avoided the consequences of the tug’s mis
conduct, and failed to do so P This is disposed of 
by the judge of the Admiralty Court in Ireland, 
in a single line. He says, “ The ship, as I  take it 
is affected by the pilot’s conduct.” This is not a 
self-evident proposition.

The majority of the Court of Appeal in Ireland 
thought the judge of the Admiralty Court right, on 
the authority of Sm ith  v. St. Lawrence Tow Boat 
Company (2 Asp. Mar. Law Cas. 41; L. Rep. 5P.C. 
308 ; 28 L. T. Rep. N. S. 885). which however 
seems to me a decision that it was not a breach 
of duty in the tug in that case to pursue a coarse 
which the pilot in charge at least consented to, is 
he did not order it ;  and The Energy (L. Rep. 3
A. & E. 48; 23 L. T. Rep. N. S. 601; 3 Mar. 
Law Cas. O. S. 503), which does not seem 
in point. To these I  may add the case of 
Thorogood v. B ryan  (5 C. B. 11 5; 18 L . J. 
336, C. P.), in which the Court of Common Pleas, 
consisting of very able judges, decided in 1849 
that a passenger on a public conveyance was so 
far identified with his own conveyance that he 
could not recover for an injury sustained by him 
from the negligence of a third person, if there 
was contributory negligence On the part of 
those conducting the conveyance on which 
he was a passenger. Maule, J. gives reasons 
which are certainly not applicable to the case 
of a pilot whom the shipowner is compelled to 
take. He says : “ On the part of the plaintiff it 
is suggested that a passenger in a public con
veyance has no control over the driver; but I

think that that cannot with propriety be said. 
He selects the conveyance; he enters into a con
tract with the owner, whom, by his servant the 
driver, he employs to drive him. I f  he is dis
satisfied with the mode of conveyance he is not 
obliged to avail himself of it. The passenger is 
not without remedy. But as regards the present 
defendant he is not altogether without fault. He 
chooses his own conveyance, and he must take 
the consequences of any default of the driver whom 
he thought fit to trust.” This decision was vory 
much questioned by the learned editors of the 
fourth edition of Smith’s Leading Oases. Their 
remarks on it, and the subsequent cases in which 
it has been discussed, are collected at page 300 of the 
seventh edition of that work, in the note to Ashby 
v. White. But the decision itself has never been 
actually overruled. The precise question, whether 
the principle on which it proceeds, if sound, 
is applicable to the case of a pilot, has never, that I 
can find, been discussed, though in The Energy it 
seems to have been acted upon.

Pit?,gibbon, L.J. in the present case glances 
at what is my difficulty, along with a good 
many others which perhaps had more weight 
with him, when he says, “ I  regret that this 
case is the first to lay down that the captain 
of a tug who has contracted to bring a ship 
to harbour with reasonable care may, against 
orders or without orders, wilfully drag her 
over a bank which he knows to be dangerous, 
though he sees the pilot whom he is bound to obey 
vehemently endeavouring to convey some signal 
to him, and indicating that the ship is going 
aground, and that the owner of the ship so treated 
is to be deprived of all redress because the pilot, 
whom it is not even in his power to select, had 
not the foresight, or the presence of mind, or the 
courage, to cast his ship adrift, and at the approach 
of night, against a high wind, with a rising tide, 
let her take the chance of avoiding alone the con
sequences of the admitted misconduct of the tug 
which was employed to conduct her safely home. 
I  can only say that I  entirely dissent from such 
a conclusion,” The counsel for the appellants did 
not rest their case on this point of law, and it waB 
not argued at your Lordships’ bar. I t  is one of 
general importance, and if it were necessary to 
decide it either way, I  should wish to hear a 
further argument on that point. But before 
putting the parties to that expense, I  think it 
right to inquire whether, even if the ship is for 
this purpose affected by the pilot’s conduct, a pro
position which I  neither affirm nor deny, the 
owner of the tug did in this case satisfy the 
onus cast on him of showing that there was con
tributory negligence on the part of the ship. I  
have come to the conclusion that he did not. [His 
Lordship went through the evidence in detail, and 
continued:]

On this evidence two questions arise: first, 
did the pilot make such signals that it was 
negligence and want of Bkill in the master of 
the tug not to understand and at once obey ? 
That the pilot meant to give him such signals is 
clear ; and I  should be strongly disposed to draw 
the conclusion that he did so, but it is of course 
possible that he might have lost his head alto
gether, and have made unintelligible signs ; and 
those who heard the witnesses and saw the panto
mime described on the notes as “ witness made 
the signs with his hands,” had better means of
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forming a judgment on this than I  hare. But I  
think this is not material, for all are agreed that 
the master of the tug did at last obey, and port 
his helm. Then the next question is, if ho had 
continued to follow that course would the Ruby 
have gone clear of the bank ? She had got too 
near, dangerously near to the bank, and I  think it 
at least very doubtful if a vessel under canvas 
only could then clear the bank. But with the aid 
of a tug both to bring the ship’s head round naore 
quickly, and to assist in checking the way of the 
ship towards the bank, which was not to leeward, 
a vessel assisted by a tug might get clear of the 
bank after she could no longer do so under canvas 
alone. I  should have liked to have moi*e dis
tinctly the opinion of the naval assessors on this 
point, which is one of seamanship, but I  cannot 
find that they were asked, and probably, from not 
knowing the perhaps artificial rules by which the 
law of contributory negligence is regulated, they 
did not think it of so much importance as I  think 
it was. Was the course which the tug then for 
a short time took one which could, if pursued, 
have taken the vessel clear ? The master of the 
tug himself says that it would, and I  find no one 
who says to the contrary.

I f  this was so, and I  think we must take 
it to be so, there would have been no acci
dent if the tug had not starboarded her helm. 
Was that negligence ? I  think it was very 
gross negligence. The master excuses it by say
ing that the Ruby not having followed him he 
thought he must have misunderstood the previous 
signals. Now I  think that the evidence is very 
strong that the Ruby did follow him ; and if he 
thought she did not, it must have been because, 
on the most lenient construction of his conduct, 
he did not wait to see whether she was doing so 
or not. I  quite agree with what Lord Kingsdown 
said in The J u lia  (ub i sup.) as to the advantages 
which those who see the witnesses have in forming 
an opinion as to anything depending on a conflict 
of testimony, and on the propriety of not setting 
aside their decision without strong grounds. And 
I  agree that this observation has still more force 
where the question is one of seamanship, and the 
court below has the assistance of nautical assessors. 
I  am perfectly aware of what would be the probable 
fate of a ship which was trusted to ray pilotage, 
and would therefore never think of acting on my 
own notions of what ought to be done, if 1 
found that opposed to the opinion expressed by 
nautical assessors. But I  do not think I  have 
differed from them in holding that the star
boarding of the helm by the tug was negligence, 
and was the cause of the accident. 1 also accept 
the finding that the pilot was *‘ negligent, supine, 
and inactive,” and that all the more readily 
because I  have myself come to the same conclu
sion. And I  will not q u a rre l with their finding
that the captain of the Ruby was to blame in 
quitting the deck, though I  am by no means clear 
that I  should have come to that conclusion 
myself. But no negligence which was over before 
the tug negligently starboarded her helm could 
be contributory negligence in the sense which is 
required to relieve the tug from the consequences 
of that negligence. Be it that there was negli
gence in the ship, and those for whom the ship 
was responsible, in letting her get so dangerously 
near the bank before her helm was ported, as 
complete as the negligence of those who, in

T e d c a s t l e . [H . of L.

Davies v. H arm  (10 M. & W. 546), left the fettered 
donkey dangerously rolling m the road, it forms no 
defence to an action against the persons who, by 
want of proper care, have injured the ship, io  
make a defence on this ground it must ¿own  
that the injured party, or those with whom, for 
this purpose, he is identified, m.gbt by proper 
care subsequently exerted> have avoided the con
sequences of the defendant s want °f ProP®r carei 
I  do not think that, in this case, the pilot had 
presence of mind or skill, so as to know whether 
there was anything that could be done or not, but 
I  am  unable to see what a skilful person m charge 
could then have done. I t  is said that he might 
have thrown olf or cut the tow rope and wore ship 
under canvas, and the assessors say that he could 
have done so, and ouaht to have done so, ° n "hat 
they call the first occasion, when he was halt a 
mile or so further from the bank. But they do 
not Bay that there was still space enough to do so 
after the tug starboarded, and I  rather think, wit 
Fitzgibbon, L.J., that by implication they, finding 
he was to blame for not doing so on the first 
occasion, express an opinion that he was 
blame for not doing so on the second, and the 
evidence of the second mate is clear, that it was 
too late, that the space was too short. I  do not 
attach much weight to the evidence of the pilot,

b1 t hL S7henbesaidraCthat the Ruby  might have 
, L a ard so eot off safe. No case of this 
sort was made on the evidence, the only ques
tion asked being of one witness, whether the 
t ' T haVe then tacked, and he answered
 ̂NPo.” B ut^ays the judge of the Admiralty 

Oourt “ There was a second occasion, and that was 
when the Ruby got closer and in more dangerous 
p ro x in S  to tiie bank. That was the second time 
the pilot was imperatively called upon to act.
The assessors are of opinion that, with the assist- ihe asst, s could haV0 laoke(i  an(i
anee of ^ ^ “^.eastfrly direction, and so been in
safety1*1 I t  strikes me as odd that this question satejy. of tke witnesses but one, and
tWhaSt wasto the second mate, and he says that she 
couid not have tacked; if be
she could not have tacked, then to this the 
assessors agree. B u t  the witness was not asked 
whether she could, with the tug’s assistance have 
tacked The assessors are of opinion that she 
could that the pilot should have given orders for
that purpose and that he is culpable for not that purp , ar0 tlie two instances ;
butThe assessors’ opinion is that from first to last 
he was peghgent.-’ I  should like to have asked 
the assessors whether, if the ship being so near 
the bank as she was, had tried to tack and failed, 
she would not have come on the bank broadside, 
and I  least run the risk of a far more serious acci
dent than actually occurred ; and if they had 
answered, as I  have little doubt they would, that 
it was so I  would then have asked them i f  a 
perTon of’competent skill— I  do not mean this 
pilot, who they clearly thought had not compe
tent sk ill-bu t if a person of competent skill 
having charge of the llu b y  at that time knowing 
where the bank was, and knowing that the person 
in command of the tug was one to whom it was, 
to say the least, difficult to convey orders, and who 
was not very quick at obeying them, might not, 
without showing any want of skill, come to the 
conclusion that it was best to follow the tug and
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go over the bank, hoping that the ship would not 
bave much injury from touching in going over 
the bank, rather than to try what was a somewhat 
delicate manœuvre, which if it failed, was likely 
to cause a much worse accident P

No such question was asked, and I  cannot 
tell how the assessors would have answered it. 
I  think that, unless that question was answered 
in the negative, no case of contributory negli
gence was made .out, even on the assumption 
that the ship was for this purpose identified 
with the pilot. The onus certainly lay strongly 
on the tug to make out this, and 1 think, 
on the evidence, it is not made out. I  therefore 
come to the conclusion that, without expressing 
any opinion either one way or the other on the 
question of law, the judgment should be re
versed.

Lord W atso n  concurred.
Order appealedfrom reversed, and cause remitted 

to the court below. Respondent to pay to the 
appellants the costs o f this appeal.

Solicitors for the appellants, P ritcha rd  and 
Sons, for J. T. llam erton  and Sons, Dublin.

Solicitors for the respondent, Waltons, Bubb, and 
Walton, for James Davis, Dublin.
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T he A lhambra.
Charter-party— “ To a safe port, or as near there

unto as she can safely get and always lie and 
discharge a flo a t"— Carriage o f goods— Delivery 
— Lightening outside po rt— P ort o f Lowestoft.

Where, by charter-party, a vessel is to ca ll fo r  orders 
fo r  a safe po rt (or as near thereunto as she can 
safely get), and always lie and discharge afloat, 
she is entitled to he sent to a port which she can 
enter loaded, and in  which she can always lie  and 
discharge afloat at a ll times o f the tide ; a n d , if  she 
be ordered to a port in  which the cannot do so, 
she is entitled to proceed to the nearest port to the 
said p o rt in  which she can do so, and there d is
charge.

Decision o f S ir  R . P liillim o re  in  the court below 
reversed.

T his was an appeal from a decision of Sir It. 
Phillimore given in the Admiralty Division on the 
27 th July 1880.

The facts of the case are fully set out in tho 
report of the case in the court below (43 L. T. 
Rep. N. S. 31; 4 Asp. Mar. L . 0. 334).

B u tt, Q.C. (with him Clarkson, Q.O.).—A “ safe 
port ” means that a vessel can always lie afloat. 
I f  she grounds it is not a safe port. The question 
is whether Lowestoft is a sale port, Now, it is

proved that, whenever big ships go to Lowestoft, 
they either lighten in the roads or go into the 
harbour and ground. Again, safe port means a 
safe port for the ship with the cargo which she is 
carrying, and drawing the draft of water she is 
actually drawing. [B rett, L.J.—I f  a ship does 
not steer properly, would the charterers be bound 
to name a port into which she could enter ? I t  is 
to bo presumed of course that they would not 
know anything of her bad steering powers.] I  
only contend here that a safe port means a port 
where a vessel drawing 16ft. 6in. with her cargo 
can lie always afloat. The judgment in the court 
below [reads judgment] was founded wholly on 
the cases cited there, and especially on the Scotch 
case of H ills trom  v. Gibson (8 Sc. Sess. Cas. 463 ; 
3 Mar. Law Oas. 0. S. 302, 362). That case does 
not really affect my position, inasmuch as in that 
case the master always treated Glasgow as his 
port of discharge, and never attempted to refuse 
it. Here he refused from the first to accept 
Lowestoft. [B rett, L.J.—The court in H ills trom  
v. Gibson finds that the master was bound to 
lighten and go forward. Does not that involve 
tho proposition that the duty of the master under 
the charter was to go to Glasgow?] No; tho 
obligation to go to Glasgow did not arise under 
the charter-party. The decision was not that the 
master was bound to go to Glasgow, but that 
after he had accepted Glasgow he was bound to 
go there if he could by reasonable lightening get 
there. There is no decision that Glasgow was a 
safe port within the meaning of the charter-party. 
[B rett, L.J. — Your argument is then that, 
although a master may be able to enter a port 
and discharge always afloat by a little lightening, 
ho is not bound to do it.] Yes; I  go to the full 
extent of that proposition. In  this case, however, 
there is no need to go so far, because we were 
called upon to unload an unreasonable quantity. 
In  Capper v. Wallace (L. Rep. 5 Q. B. 163; 42 
L. T. Rep. N. S. 130; 4 Asp. Mar. L. C. 223) 
Lush, J.considered one-third too much. [C otton, 
L.J.—In  that case the port of Koogerpolder was 
accepted in the bill of lading.] Yes ; that is my 
contention as to that case with respect to my first 
point, that the master of the Alham bra  was entitled 
to a port where she could discharge always afloat. 
I  am now contending that, if your Lordships are 
against me on that, tho Alham bra  would have 
had to discharge an unreasonable quantity. H il l-  
strom  v. Gibson (ub i sup.) is only against ine to 
the extent that a lightening of one-fifth is not 
unreasonable. Now, when she had discharged 
220 tons she drew 12ft.; her full cargo was 639 
tons. [B rett, L  ,T.— I s not Shield v. W ilkins  (5 
Ex. 304; 19 L. J. 238, Ex.) in your favour? There 
Pollock, C.B. says the vessel need not have 
crossed tho bar at all.] I t  is so. [He was then 
stopped by tho Court.]

M illw a rd , Q.C. and J. P. A sp ina ll for tho respon
dents.-—All that Shield v. W ilk ins  decides is that, 
if the Alham bra  had been bound by charter- 
party to go to Lowestoft, or so near thereto as 
she could safely get, and there load a cargo, she 
would have had two courses open to her : she 
might have gone in and taken what she could 
and then have gone out and waited for the rest; 
or alternatively have waited outside, and insisted 
on the whole of her cargo being brought to her 
there. She was ordered at Falmouth to proceed 
to Lowestoft, and the matter then stood just as if



MAEITIMB LAW CASES.

T h e  A l h a m b r a . [C t . or A rp .

411

C t . op A p p . ]

Lowestoft had been inserted in the charter-party 
or bill of lading. [ B i ie t t , L.J.—I  doubt whether 
you had a right to order him to Lowestoft at a ll; 
and, secondly, I  very much doubt whether you did 
as a fact at Falmouth order him to the roads.] 
She was only in the roads for a temporary purpose. 
She had not arrived at her final place of discharge. 
Her insurance policies would still have been run
ning ou. The learned judge below found that it 
is customary at Lowestoft for vessels of this size 
to allow themselves to be lightened in the roads. 
[ B r e t t , L.J.—I f  we say that Lowestoft Roads are 
not part of the port of Lowestoft, custom would 
not be admissible. J a m e s , L.J.—A t any rate it 
would not be a customary mode of discharging in 
the port. C o tto n , L.J.—I  understand you to 
contend that a safe port means a port which is 
safe for a ship partially unloaded outside accord
ing to the custom of the port.] We do not call the 
lightening an unloading or a portion of the 
delivery for the purpose of saying that it is the 
final place of delivery. I t  is a process to enable 
her to complete her voyage. J a m e s , L.J.—Theu 
you contend that a safe port means a port which 
a little not unreasonable manipulation at a place 
not unreasonably distant will enable a vessel to 
enter without risk, and the appellants say, We will 
have no port except where wo can lie afloat at low 
tide safely, with all our cargo on board.] That is 
the contention.

J a m e s , L.J.—I  am of opinion that the question 
in this case depends upon .what construction is to 
be put upon the charter-party, and that is a mere 
construction of the words used. The charterers 
had the right to order the ship to proceed 
to a safe port—any safe port—or as near thereto 
as she can safely go, and there lie with her cargo 
always afloat, and discharge. On the construction 
of the whole of the charter-party the plain mean
ing is, that she is to be sent to a port, to a safe 
port; that is, a port in which a position of safety 
was to be got, and moreover a port into which the 
ship could safely get and always lie and discharge 
afloat. She has contracted to go to such a port 
only, and not to that port with a little variation. 
In  making the charter-party the shipowner says: 
“ I  will go to that port if 1 can get there; if I  
cannot get there 1 will get as near thereto as I  
can Bafely get and lie afloat and discharge, 
whether at Lowestoft or not, so long as I  go to a 
safe port.” Now it is conceded that Lowestoft was 
not a port in which a ship of the size and burthen 
of the ship in question could safely go when she 
was drawing 16ft. 6in. I t  is admitted that at low 
water at Lowestoft there is not more than l i f t ,  
and sometimes less: that was not in my opinion a 
safe port. A  safe port is not a port in which a 
vessel can lie with safety, merely by reason that 
there is something outside the place in which the 
ship can lie afloat, and in which she can discharge 
a part of her cargo, as is contended ought to have 
been done in this case. I t  may be all very well 
that that should be done in some cases, but that 
is not the contract the parties entered into. The 
contract was to go to some place of safety for a 
ship of such burthen, and which complies with 
the other requisites. I  am of opinion, therefore, 
that the defendants are entitled to the judgment 
of the court.

B r e t t , L  J.—I  am of the same opinion. The 
question is, what was the sort of port to vfhich,

when tho ship arrived at Falmouth for orders, 
the charterer or his agent had the right to order 
the ship to go. The first necessity was _ to 
order her to go to a port in the sense in which 
that word is used in seamanlike language; 
secondly, that it should be a port in which she 
might always lie and and discharge afloat, and 
according to my view, the meaning is, it should 
be a port in which, from the moment she entered 
into it, in the condition in which she was entitled 
to go into it, she should be able to lie afloat until 
the time of final discharge. The condition in 
which she was entitled to go in would be the con
dition of a fully loaded vessel, and she ¡was not 
bound to unload before, but to go into port. 1 he 
meaning then must be a port in which she shall, 
when fully loaded, be able to lie afloat, and to he 
afloat from that moment until discharged in a 
reasonable way. But there is something more 
than that; it must be safe. Therefore, if ordered 
to a port where she could lie afloat Irom the 
beginning to the end of her discharge, yet if it 
were not a safe port, she was not bound to go to it 
at all. The question is whether Lowestoft was a 
port to whicn, taking that construction of the 
charter-party, the consignees were entitled to 
order her to go. They ordered her to go to 
“ Lowestoft.” The meaning of that is, not to go to 
Lowestoft Roads, but to the harbour. There
fore the question must bo whether Lowestoft 
harbour was a place in which she could, enter 
fully loaded, and lie afloat and unload. In  my 
opinion it was not. I t  was said she could ;have 
done it if she had partially unloaded in Lowestoft 
Roads at a distance from tho ha-bour, and a 
custom to do so was vouched. I t  seems to me 
that that custom is inadmissible, because it 
related to a thing to be done before the ship got 
to Lowestoft. Therefore it seems to me that 
that was a thing she was not authorised to do. 
Shield v. W ilkins  (ubi sup.) is an authority in 
point I  will reserve my opinion as to the bcotch 
case, as tho question there decided does not arise
here. . , - . T

C otton , L.J.—I  am also of tho same opinion. In  
my opinion the true construction of the charter- 
party is, that a safe port means a safe port for a 
vessel loaded. Shield v. W ilkins  is exactly in
point. The port must also have been safe, the
only question is, whether Lowestoft was such a 
place, or whether there was anything as regards 
the custom to justify the charterer in ordering the 
ship there ; and the further question is, whether 
Lowestoft means the road. The roads are not part 
of the port. The charterer has ordered the ship 
to go to the port. Must not that mean the harbour 
where the ship can safely unload always lying 
afloat ? That will not entitle the charterer to say 
that the ship shall go to the roads. As to the 
custom, it is when the ship has got to the port the 
unloading will be according to the custom of the 
port. In  this particular case the construction of 
the contract must be, that the ship in a loaded state 
shall safely go in and unload and discharge, and 
that is varied by this, that at this particular port 
ships do lie outside and take out part of their 
cargoes. The custom is in no way admissible as 
a construction of the charter-party. When the 
port is fixed the custom may regulate certain 
things to be done, but in my opinion the custom of 
a port to which a ship shall go cannot apply in this 
place,
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J a m e s , L.J.— I  only wish to say a  word as to the 
custom. The custom attempted to be established 
in this case is, that Lowestoft does not mean 
Lowestoft, but something else.

Judgment o f the court below reversed.
Solicitor for the plaintiff, i f .  0. Goote, for G 

Diver, Yarmouth.
Solicitors for the defendant, Hughes, Hooher, 

and Go.

Monday, J u ly  26, 1880.
(Before J a m e s , B r e t t , a n d  C o tto n , L .J J . )  

Wednesday, March 23, 1881.
(Before J e s s e l , M.R., J am e s  a n d  C o tto n , L .J J . )  

Wednesday, M ay  4, 1881.
(Before J e s s e l , M.R., B A G G A L L A Y a n d  L u s h , L.JJ.) 

T h e  C it y  of M e c c a .
PE0BATE, D1V0ECE, AND ADM IKALTY APPEALS 

(ADM IRALTY).

Jurisd ic tion—Practice—B a il— Foreign judgm ent 
— M aritim e lien— Action in  rem— Action in  

personam.
The A d m ira lty  D iv is ion  o f the H igh  Court o f 

Justice cannot entertain an action in  rem on a 
fo re ign  judgm ent in  personam fo r  damages 
aris ing  out o f a collision.

Semble, a foreign judgm ent in  rem fo r  damages by 
collision can be sued upon in  Eng land in  rem. 

B a il given to answer judgm ent in  a cause where the 
appearance is under protest w i l l  not be dis
charged on account o f a change in  the indorse
ment on the w r it  o f summons, which renders the 
■protest of no avail.

T h e s e  were appeals from judgments of Sir R . 
Phillimore on two motions. The argument and 
judgment on the first is reported The G ity o f 
Mecca (4 Asp. Mar. Law Oas. 187; 5 P. Div. 28; 41 
L. T. Rep. N. S. 444). That judgment was appealed 
from, and in the first instance, came before the 
Court of Appeal, consisting of James, Brett, and 
Cotton, L.JJ., on the 26th July 1880, when, it 
being represented by defendant’s counsel that 
further important evidence had been filed since 
the hearing below, the following order was made : 

The Court of Appeal having heard counsel for defen. 
dants (appellants), counsel for the plaintiffs (respon
dents) not being present, orderod that the action shonld 
be remitted to tbe judge of the oourt below, with 
directions to rehear the defendants’ motion to sot aside 
the summons, on the farther evidence filed Bince the 25th 
N ov. 1879, the date of the order appealed from, and with 
power to deal with the costs of this application.

The motion was accordingly reheard by Sir R. 
Phillimore, on the 28th and 30th July, when, after 
fresh evidence as to the nature of the judgment of 
the Portuguese court, and of the law of Portugal, 
and hearing

Benjam in, Q.C. and E . G. Clarkson for the 
defendants, and

Webster, Q.C. for the plaintiffs, the following 
order was made:

The judge having heard counsel further hereon di- 
roeted the defendants’ motion to set aside the proceedings 
in the action to stand over. He further directed (the 
defendants’ counsel objecting thereto) that the indorse
ment of claim upon the writ of summons Bhould be 
amended by altering the same into an indorsement of 
claim for damage by collision, reserving all questions as 
to costs, but gave leave to the defendants to appeal from 
this order.

The indorsement on the writ was then amended 
as follows :

“ The plaintiff’s claim is for damage by colli
sion ; ” and subsequently a farther amendment 
was made, so that the indorsement ran as follows :

“ The plaintiffs claim 25,0001. against the steam
ship G ity o f Mecca and her owners, for damages 
occasioned by a collision which took place off 
Capo Espichel, on the coast of Portugal, in the 
month of Jan. 1875.”

On tbe 23rd Nov. defendants moved the court 
to “ rectify this indorsement” by making it 
r‘ comply with the direction to amend the same 
given,” by order of the 30th July 1880.

Benjam in, Q.O., B utt, Q.C., and Clarkson ap
peared in support of the motion, and argued that 
the addition of the words “ and her owners ” in 
the indorsement on the writ of summons in an 
action in  rem was intended to cover the circum- 
stauoe of the judgment of the court in Portugal 
being in  personam, and was therefore an attempt 
to enforce a personal judgment of a foreign 
tribunal by proceedings in  rem.

Webster, Q.C., G. Bruce, and Dr. W. G. F . P h il-  
limore, for plaintiffs, argued that the presence of 
the words objected to made no practical difference 
in the cause of action or method of proceeding. 

The Court made the following order :
Thejndgo having heard counsel on both sides direoted 

plaintiffs to amend the indorsement in the writ of sum
mons in this action by striking out the words “ and her 
owners,” but made no order as to costs.

Previously to this motion the plaintiffs had, on 
the 15th Nov., filed a statement of claim in the 
action, which statement the defendants moved to 
strike out by another motion on the same day.

Butt, Q.C.—The statement of claim is irregu
larly filed. We have never absolutely appeared 
in the action. The original motion to strike out 
the writ of summons is still pending by the order 
of the 30th July, which we say, and have just 
proved in the former motion, has not been com
plied with. We could not file a petition on pro
test, though our appearance hitherto has been on 
protest, until the matter of the writ was settled. 
That is now settled by the order just made, and 
we shall at once appear absolutely to the action, 
which will now go on like any other collision 
action.

Webster, Q.C.—We are perfectly in order. We 
amended our writ in accordance with the order 
of the oourt; the difference made to-day is quite 
immaterial, and the defendants failing to appear 
to that writ, and also failing to file a petition on 
protest, we are justified in proceeding under the 
default rules.

S ir  R. P h il l im o e e .— The statement of claim 
was irregularly put upon the file. The plaintiffs 
ought not to have filed their statement of claim 
whilst the motion to amend the indorsement on 
the writ was still pending, the complaint being 
that the defendants had not obeyed the order of 
the court of the 30th July 1080. An absolute 
appearance having now been entered, the next 
step is obviously for the plaintiffs to deliver anew 
the statement of claim ; and the following order 
was made :

The judge having heard counsel on both sides, directed 
the statement of claim filed by the plaintiffs in the action 
to be taken off the file, bnt made no order as to the costs 
of the motion.
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Webster, Q.C. then moved for an order to con
solidate two actions: one, that in which the orders 
had already been made, by the owners of the 
Insu lann  against the C ity  o f Mecca; and the other 
by the underwriters of the Insu lano  against the 
same ship. I f  the two actions are kept distinct, 
the evidence needed on the main question of 
foreign law, which is very expensive, will have to 
be taken twice over on precisely the same point.

B utt, Q.C.—We will agree to an order that the 
evidence in one suit shall be taken as evidence in 
the other.

A  further motion to strike out the statement of 
claim in the second action was postponed.

On Tuesday, the 7th Dec. 1880, the court was 
moved to stay all proceedings in both actions 
until a preliminary act had been filed (Order X IX .,  
r. 30). On hearing the motion in the first action 
( Cotesworth and others v. Owners o f the C ity o f  
Mecca) the Court made the following order:

The judge having heard counsel on both sides, directed 
plaintiffs to file the preliminary act within fourteen days, 
with leave to the defendants to plead and demur, or other
wise object to the statement of claim within eight days 
after the said preliminary act shall have been filed, and 
he condemned the plaintiffs in the costs of this action.

On the 25th Jan. 1881 the court was moved in 
both actions :

To strike out or reject the plaintiffs’ statement of 
claim delivered in this action on the 29th Nov. 1880, upon 
the ground amongst others that the said statement of 
claim is a departure from the cause of action set out in 
the writ, and at variance with the understanding arrived 
at between the parties to the action, and carried out by 
order of the court, as to the form and nature of the action, 
and to allow to the other defendants a fortnight’s time 
to plead and demur if  necessary, and to condemn the 
plaintiffs in the costs consequent upon the delivery of 
the said statement of claim, and of and incident to this 
application.

The statement of claim stated that the collision 
had occurred, but gave no details of the circum
stances, but pleaded tho foreign judgment against 
the C ity  of Mecca.

B utt, Q.C., Benjam in, Q.C..and Clarkson for the 
defendants.—We object altogether to the statement 
of claim in its present form ; the plaintiffs are still 
attempting to enforce a personal judgment by a 
proceeding in  rem. They must either, if they 
choose to proceed at all on this personal judg
ment, do so in the ordinary way by a personal 
action and release the ship, or if they choose to 
arrest the ship, they must proceed, as in any other 
ordinary collision cause in  rem, setting out the 
facts concerning the collision on which they rely, 
and giving us an opportunity to traverse these 
facts; here they only plead that a collision took 
place, which no one can deny, and that by a com
petent court we were found to blame for the col
lision, and pray judgment against us.

Webster, Q.C., G. Bruce, and Dr. W. G. F. 
P liillim o re .—Nothing has taken place either by 
agreement or understanding, or hv order of the 
court, to preclude me from my right of pleading in 
the present form. Whether the judgment of the 
Portugese court was in  rem or in  personam, 
matters not here ; it is a judgment for damage by 
collision, and damage by collision confers a 
maritime lien ; a maritime lien thus exists upon 
the ship, which I  make operative by arresting 
the ship, and then I  plead the judgment in the 
ordinary form.

In  the result the following order was made :

The iudee having heard counsel on both sides rejected 
defendant 3’ motion to strike out or reject the statement 
of claim, but gave them leave to plead and demur to the 
nnid statement of claim within twenty-one days, and 
further he refused to remit the parties to the position in 
which they stood prior to the amendment of the w rit of 
summons, and directed the costs of this motion to be 
costs in the action.

This was one of the orders appealed from.
In  addition to the proceedings set out above, 

the Court of Admiralty was moved on the drd 
Aug. 1880 to discharge the bail given in tne 
original action.

E  C. Clarkson.-T h e  bail in this case rendered 
themselves liable for what damages might be re
covered in a suit in which it was sought to enforce 
a personal judgment abroad by a suit in  rem 
here; the appearance was under protest to the 
jurisdiction, and the risk the badran in that action 
was very slight, but the whole basis of the action is 
now changed; there is no doubt that m its present 
form the court has jurisdiction to entertain this 
suit, and that is not the liability we incurred when 
we gave bail. The original suit was by under
writers, who have no locus standi m this court, to 
sue in  rem  on a foreign judgment in  personam; 
now it is an ordinary suit for damage by collision.

Webster Q .O .— T h e  b a il are no t p arties  to  th e  
suit, and therefore cannot be heard to  object to  
an y change in troduced in  the proceedings. Ih e  
sureties are not parties in  th e  o rig in a l su it, and  
th e y  are no t e n title d  to in te rfe re  in  a n y  stage o f  
th e  proceed ings: ”

The H a rr ie tt, 1 W. Bob. p. 253; 1 Notes of Cases, 
p. 337.

[E . C. Clarkson.— I  appear for the defendants in 
Ihe cause as well as for the bail.J ^
dants adhere to the protest to the jurisdiction they 
should have filed a petition on protest, but the 
time to do so has expired and therefore the 
appearance is absolute, and their bail bound. Bab 
moreover the bail represents the res ( The 
W ild  Banger, Br. & Lush. 87 ; The N ied E lm n .  1 
Dod at p.'53), and nothing that lias taken place in 
the cause would have released the res had it remmned 
nndpr arrest I t  is the warrant of arrest that the 
gS ng  of bail is substituted for, not for the writ 
of summons, and therefore no amendment of the 
writ affects the position of the bail. I t  is not 
necessary that the cause of action in which bail is 
given should be identical with that which ulti
mately is tried: T n,

The S H pw ith , 2 Mar. Law Cae. 0. S. 20; 10 L. .

C f A f i V ; .  3 t o .  o s .  m ,
L. Kep. $ A & E. 27; 22 L. T. Bap. N . b. d».

In  the latter case the prascipe to institute, which 
under the old practice occupied the same place in 
a cause in  rem that the writ of summons does now, 
was amended so as to alter the form of action, 
but it was never attempted to be set up that the 
bail should be discharged. But the case is even 
stronger since the Judicature Acts, as now any 
indorsement on the writ may be amended .

Order II I . ,  r 2;
Order XXVII-, r. 2 ;
Wilson Jud. Act, 2nd edit. p. 108.

Besides, the form of the bail bond is absolute, and 
in this case the defendant has as yet only appeared 
on protest, therefore he cannot at all events allege 
that the cause of action has changed unless he 
puts himself in order by an absolute appearance.
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E . C. Clarkson in reply.
Sir R. Phillimore.—I  am satisfied, both on the 

authorities cited as to the practice of this court 
before the Judicature Act, and also by references 
made to the Judicature Act itself, that I  ought 
not, at the present stage of affairs, to discharge 
the bail, and I  therefore dismiss the motion, hut, 
as the question is primceimpressionis, I  shall make 
no order as to costs.

On the 23rd March the appeal from the order of 
the 25th Jan. 1881 (ante) came on for hearing 
before Jesse], M.R., James, and Cotton, L.JJ., 
when it appearing that there was a misunder
standing amongst the parties as to what had 
taken place on the hearing of the various motions 
in the court below,

jESSEL,M.R.Baid:— Great costs have already been 
thrown away on the various proceedings in  th is  case. 
To avoid s t ill greater expense, we are of opinion 
th a t i t  w i l l  be best to clear away a ll tha t has taken 
place since the appeal on the o rig ina l motion 
came before the court in  Ju ly  la s t ; tha t is to  say, 
we w il l  hear the o rig ina l m otion on the new evi
dence. The form er order of th is  court of the 
26th Ju ly  1880 (ante) w ill be discharged by con
sent, and a ll the  questions of cost w ill bo dealt 
w ith  by the C ourt of Appeal, both those o f the 
o rig ina l m otion and those incurred since tha t 
m otion was on the form er occasion before th is 
court.

On the 4th May the original motion thus rein
stated “ to set aside all proceedings ” (4 Asp. Mar. 
Law Cas. 187 ; 41 L. T. Rep. N.S. 445; 5 P. Div. 
29) came before the court, consisting of Jessel,
M.R., Baggallay and Lush, L.JJ.

The evidence before the Court of Appeal con
sisted of the translation of the various judgments 
in Portugal, translations of several articles 
of the Commercial Code of Portugal referred to 
in these judgments, and affidavits of Portuguese 
advocates as to the nature and effect of the pro
ceedings in the action for damages in Portugal.

The various judgments of the courts in 
Portugal so far as they are material to the ques
tion at this time before the court are as follows : 
C iv il Proceedings in  the Supreme Court o f Lisbon.

1. Petition by Bensaude and Co., agents for the 
Insular Navigation Company (Empreza Insulano 
de Navigagao) owners of the Portugese steamer 
Insu lano  . . .  as agents for the company 
assured . . . stating that the vessel was in
sured in 7000J. by Lloyd’s of London, that she was 
wholly lost by collision with the C ity o f Mecca, 
that the C ity  o f Mecca was solely to blame for the 
collision; that Lloyd’s “ purpose bringing their 
action for compensation against whomsoever may bo 
liable for the fault or neglect, which they will 
institute in the competent tribunal; ” that it is
t.ho duty of the owners and their agents to act for 
Lloyd’s and praying that an “ embargo may be 
effected for the aforesaid sum on the hull, rigging, 
and tackle of the English steamer C ity  o f Mecca, 
and notice of the embargo given to the port and 
custom authorities.”

2. Sentence on the said petition dated 24th 
Feb. 1875, granting the embargo, permitting it 
to be substituted by a sufficient bond and giving 
thirty days for the institution of the action.

3. Petition on appeal from the sentence of em
bargo by David Anderson, the captain of the C ity
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o f Mecca, and the consignees of the steamer in 
Lisbon.

4. Sentence on the appeal, dated 6th March
1875, allowing the appeal and discharging the 
embargo, “ because it is one of tho essential requi
sites to enable the court to decree, that the cer
tainty of the debt should be proved. . . . which 
certainly it could not possess without having veri
fied by competent experts that the ship ran into 
was unable to avoid tho collision of tho vessel 
running into her, . . . and moreover because,
assuming the hypothesis that tho vessel that ran 
foul of the other should be declared liable to make 
good tho damages caused by the collision, such 
debt cannot be deemed as privileged with a view 
to laying on the embargo.”

5. Petition on appeal from tho decision of the 
Supreme Court discharging the embargo to the 
Supreme Trial by Bensaude and Co.

6. Sentence of Supreme Tribunal affirming 
decision of Supreme Court dated 25th June 1875.

7. Sentence of tho Tribunal of Commerce at
Lisbon, dated 17th Dec. 1876, stating that W . 
Cotesworth, T. A. White and others, underwriters 
of the London Lloyd’s, and Bensaude and Co., in 
the capacity of representatives of the Empreza 
Insulano do Naviga9 ao, owners of the steamer 
Insu lano, the first on their own behalf, and the 
second in the capacity of underwriters who have 
not forwarded a power of attorney, have come 
before the tribunal against David Anderson, 
captain of the English steamer C ity  o f Mecca, 
George Smith and Sons, of Glasgow, and William  
Graham, jun. and Co., of Lisbon, the former 
the owners and the latter the consignees of the 
said vessel, alleging that Lloyd’s underwriters of 
London insured the Portuguese steamer Insulano  
for the sum of 70001., that the steamer was totally 
lost in consequence of a collision, and that the 
plaintiffs had paid the 70001., that the collision was 
entirely and exclusively due to the captain of the 
C ity  o f Mecca; that the defendants William 
Graham and Co. disclaimed liability altogether for 
the matters claimed; that the defendants object to 
the jurisdiction on the ground that the cause of 
action arose on the high seas outside Portuguese 
territory, and that tho defendants are all 
foreigners ; and also that on the merits of the case 
the defendants were not liable, the collision 
having been caused by tho Insulano, and ad
judging “ the defendants in this action, William 
Graham, jun. and Co., to bo incompetent,” and 
therefore dismissing them from the suit; finding 
the plaintiffs and the rest of the defendants com
petent parties, and adjudging “ the said action to 
be well founded and proved, the counter-charges 
to be unfounded and not proved,” and in confor
mity thereunto condemning “ the defendants David 
Anderson and George Smith and Sons jointly and 
severally to pay to tho plaintiffs the amount 
claimed with, interest............”

8. The judgment of the Court of Appeal 
(Relaijao), dated 2nd March 1878, on an appeal 
bv the defendants against the judgment of the 
Tribunal of Commerce, dismissing the appeal, 
and affirming the decree of the Tribunal of 
Commerce.

9. The judgment of the Supreme Tribunal 
dated 21st June 1879, on an appeal from the judg
ment of the Court of Rela9 ao, further affirming 
that judgment and the judgment of the Tribunal 
of Commerce.
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Benjam in  Q.C., Balt, Q.C., arul Clarkson, Q.C., 
in support oi the motion. There are two ques
tions: first, is this foreign judgment not a 
judgment in  'personam; secondly, even if it is not a 
judgment in  personam, can it be enforced here 
by proceedings in  rem ? The words of this 
judgment do not create a charge on the res, only 
a personal liability on the captain and owners. 
[J essel, M.R.—You say that, assuming the courts 
in this country may enforce the judgment, yet 
that the Court of Admiralty may not make use 
of all its special remedies for the purpose.] 
There was an attempt to make this in some 
sort a proceeding in  rem in Portugal, but 
it was not permitted; it appears that the law of 
Portugal does not permit or recognise proceed
ings in  rem. A t the time these judgments were 
givon the res was not in Portugal at all, nor 
any bail representing the res. The plaintiff 
may either have the advantage of proceedings 
in  rem  here by proceeding as in an ordinary 
collision suit, or he may proceed on his foreign 
judgment by an ordinary personal action, but 
he cannot combine the two in the way hero 
attempted.

Webster, Q.C., O. Bruce, and Dr. W. O. F. 
Phillim ore , for the plaintiffs, owners of the Insu- 
lano and others, in opposition to the motion.— 
Damage by collision constitutes, by the general 
maritime law common to all civilised nations, a 
maritime lien; the proceeding before the Tribunal 
of Commerce was “ for the purpose of enforcing a 
maritime lien,” and therefore a “ proceeding in  
re m : ”

Ccislriqut: v. Imrie, 3 Mar. Law Cas. 0. S. 451; L.
Sep. 4 H. of L. 447 ; 23 L. T. Sep. N.S. 43.

In  this country a maritime lien can be perfected at 
once by arresting the ship, subject of course to an 
action fordamagesif the arrestis ultimately proved 
to have been wrongful; but in Portugal, though 
the maritime lien exists, it cannot be perfected by 
the arrest and sale of ships untd after judgment 
has been obtained. [J essel, M.R.—A  judgment 
to settle the fact that the vessel is liable, not the 
amount of that liability.] Certainly; therefore, 
our attempt to arrest the vessel before getting 
that judgment was premature, but now we are in 
possession of the judgment and are in a position, 
if the ship was in Portugal, to arrest and sell 
without further action ; it is therefore beyond 
doubt a judgment in  rem in Portugal, and 
therefore can be sued upon by proceedings in  rem 
here. I t  is not correct to say that it is the 
nature of the process which confers a maritime 
lien ; it matters not whether the process is in  rem 
or in  personam, it is the fact of the collision which 
gives a maritime lien. By the affidavits in this 
case it appears that this judgment could be 
enforced by the sale of the ship, if in a Portuguese 
port, even if she had changed hands and come 
into the possession of an innocent purchaser, and 
that is the test of a maritime lion :

The Europa, 1 Mar. Law Cas. 0. S. 337, 420 ; Br. &
Lush. 89; 8 L. T. Rep. N. S. 368.

J essel, M.R.—This is in form an appeal from a 
decision of Sir Robert Phillimore. I t  is not so 
in fact, because the facts that are before us are 
totally different from the facts which were before 
him. He decided that there had been a judgment 
in  rem  by the Portuguese court having juris
diction in Admiralty ; that an action, being brought

on that judgment in the High Court, might be 
brought as an action in  rem— that is, as an action 
against the ship—and might be enforced in the 
way in which process in this action was enforced 
by an arrest of the vessel. The owners 
appeared under protest, and asked to set aside 
all those proceedings, and he decided against 
them on that ground. I t  is hardly necessary 
to read his judgment, but I  think it is only fair, 
arriving, as I  do, at a different conclusion on 
the present facts, to read this to show that that is 
what ho really said. He said (4 Asp. Mar. Law Cas. 
187; 41 L. T. Rep. N. S. 443; 5 P. Div. 33): “ The 
court is now called upon to be aidant to the 
enforcement of a judgment in  rem  given by the 
Portuguese court.” And then he said : “ Although 
there is no direct precedent on the point, it is 
clearly for the interests of j ustice that this court 
should . . . having its hand upon the res, not take 
it off until the sentence be executed.” That is the 
foundation of his judgment. I t  appears that the 
real facts of the case wore not before him at all. 
There was an affidavit on a most important point 
—that the proceedings in Portugal were in  rem - 
by a clerk to the solicitors. I  am far from 
saying that it was purposely erroneous, but it 
did lead to an erroneous conclusion in the 
mind of the learned judge, and it probably 
would have led any other person to an erroneous 
conclusion. I t  now appears that, by the law ̂  of 
Portugal, there is no such thing as an action 
in  rem. I t  does not exist at all. What the reason 
may be is immaterial to inquire, and the reason 
given is certainly a very odd one, but still the fact 
is quite plain; this is what is saio by a gentle
man of great eminence in Portugal, a Portuguese 
advocate, and president of the Association of 
Advocates in Lisbon, and ho has practised as an 
advocate since 1840, and he says that modern 
Portuguese law does not accept in terms the dis
tinction of actions in  rem. and in  personam, because 
Portuguese law deals little in doctrine. Whether 
that reason is satisfactory to his mind, or not, I  
do not know. I  am afraid it is not satisfactory to 
mine. The fact, however, being so, the course of 
procedure seems to be this. They bring a personal 
action against the owners and the captain, who are 
both liable for the collision ; and when they have 
got judgment in that action, if the owners and 
captain do not pay, and if the vessel, after the 
judgment, comes within the jurisdiction of the 
Portuguese court, they enforce their personal judg
ment as against the vessel, underthedoctrineof the 
law of nations, which is stated by the two advocates,  ̂
whose affidavits are before the court, to bo part ot 
the law of Portugal, that damage arising from 
collision gives a maritime lien on the vessel which 
is in fault, and that the lien dates from the 
time of collision, and of course is not created 
by the judgment, which merely ascertains the 
amount of the damages, and also decides, if 
it be disputed, whether there is any lien at 
all, that is, whether there is any fault or liability 
on the part of the vessel. That being so, the 
judgment in this case was given actually against 
the captain and owners by name, and there is no 
other judgment, and the present action is brought 
on that judgment, and on that judgment only. 
There was in reality in Portugal an attempt to seize 
the vessel by arrest, which attempt failed, 
because, as I  have already said, the Portuguese 
law does not allow the arrest of a vessel before
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the damage is ascertained, and therefore the 
embargo, as it is called, was discharged, and there 
was no arrest of the vessel, nor does it appear 
that it has since come within the jurisdiction of 
the court of Portugal,- nor is there auy decree 
asserting a maritime lien or order directing a 
charge on the vessel, or directing the sale of 
the vessel. I t  appears to me clear that this 
judgment is a personal judgment in a personal 
action. Then it may be said, what is there 
to argue P The argument presented to ns by 
the respondents is th is: First of all, it is alleged 
that the action in Portugal was an action for 
enforcing a maritime lien; secondly, that whatever 
the terms of the judgment might be, it was a 
judgment for enforcing a maritime lien, and there
fore a judgment in  rem, and that that being so it 
was a judgment binding tho vessel in the courts 
of every civilised country under the international 
law. But I  find the simple answer is, that it is 
not an action or proceeding to enforce a maritime 
lien. Nothing of the kind appears on the pro
ceedings. There is no suggestion from beginning 
to end that the ship is liable, there is no declara
tion that the ship is liable, and it does not appear 
on the proceedings that the ship was even within 
the jurisdiction at the time the action was com
menced against the owners. An action for en
forcing a maritime lien may, no doubt, be com
menced without an actual arrest of the ship, but 
there is no suggestion that they intended any
thing of the kind, and in fact the law does not 
allow it. An action against a ship, as it is called, 
is not allowed by the law of Portugal. You may 
in England and in most countries proceed against 
the ship. The writ may be issued against the 
owner of such a ship, and tho owner may never 
appear, and you get your judgment against the 
ship without a single person being named from 
beginning to end. That is an action in  rem, and 
it is perfectly well understood that the judgment 
is against the ship. In  the present case the judg
ment does not affect the ship at all unless the ship 
should afterwards come within the jurisdiction of 
the Portuguese court, and then it can be made 
the foundation of a proceeding by which you can 
arrest the ship and get it condemned. Therefore 
it  seems to me to be plain that this is a 
personal action, as distinguished from an action 
in  rem, and any attempt to make it out 
something else because the law of Portugal 
does not allow actions in  rem  is to change the real 
nature of the action to meet the exigencies of 
those who want to make the judgment of the 
court of Portugal go further than it in fact 
does. I t  appears to me, therefore, that there 
is no longer the same state of circumstances as 
that on which the judge in thecourt below decided, 
for the judgment is not a judgment in  rem either 
in form or circumstances, neither is the action an 
action in  rem. Reference has been made to the 
case of The Bold Buccleugh (7 Moore P. C. Cas. 
267), from which I  will read a few words of the 
judgment delivered by Sir John Jervis. A t page 
284 he says : “ Having its origin in this rule of the 
civil law a maritime lien is well defined by Lord 
Tenterden to mean a claim or privilege upon a 
thing to be carried into effect by legal process, and 
Story, J. explains that process to be a proceeding 
in  rem, and adds that wherever a lien or claim is 
given upon the thing, then the Admiralty enforces 
it by a proceeding in  rem, and indeed is the only

competent court to enforce it. A  maritime lien is 
the foundation of the proceeding in  rem —a, pro
cess to make perfect a right inchoate from the 
moment the lien attaches ; and whilst it must be 
admitted that where such a lien exists a proceeding 
in  rem  may be had, it will be found to be equally 
true that in all cases where a proceeding in  rem, is 
the proper course there a maritime lien exists 
which gave a privilege or claim upon a thing to be 
carried into effect by legal process.” Then he 
refers to what oocurred in that case, and adds that 
an action was brought iu Scotland against the 
owners by name, very much like the action in the 
foreign court in this case; but there is something 
in addition, because in Scotland when tho ship 
comes within the j urisdiction they arrest the vessel 
to secure the debt and then—-and this applies 
exactly to this case—“ the arrest of the steamer 
was only collateral to secure the debt.” They did 
not get so far in Portugal. They tried but failed ; 
then he says, “ We have already explained that in 
our judgment a proceeding in  rem differs from one 
in  personam, and it follows that the two suits being 
in their nature different the pendency of one can
not be pleaded in suspension of the other.” That 
is, the formal proceedings in Scotland were against 
the person, although the vessel was arrested as 
security for the debt. I t  is really the form of the 
proceedings which must be looked at to ascertain 
whether it is a proceeding in  rem  or in  personam. 
The case before us is much stronger than The Bold 
Buccleugh, as here the attempt to arrest the vessel 
failed altogether. For this reason it seems to me 
we should go further than we Bhouldbe warranted 
by any principle in going if we said that the judg
ment was not a personal judgment and that the 
court was entitled to order the arrest of the vessel 
as if it were an action in  rem and a judgment in  
rem. Therefore I  consider this appeal ought to be 
allowed.

B aggallay, L. J.—I  am of the same opinion. In  
the early part of Jan. 1875 a collision took place 
off the Portuguese coast between the British ship 
C ity  o f Mecca and a Portuguese ship colled the 
Insu lano. On the 1st Sept. 1875 the action was 
commenced in Portugal with reference to pro
ceedings to enforce the judgment in which this 
present appeal is brought. I t  would appear that 
in the year 1878 or 1879 an action was brought in 
the Admiralty Court in England, when the 
writ in that action was issued it had this en
dorsement upon i t : “ The plaintiffs’ claim is
upon a judgment of the Tribunal of Com
merce of Lisbon, and the plaintiffs claim
25,0001.” That judgment of the Tribunal 
of Commerce at Lisbon was a judgment pro
nounced on the 17th Dec. 1876, and which 
condemned the defendants, the owners of the 
C ity o f Mecca, jointly and severally to pay to the 
plaintiffs“ the amount claimed with interest from 
the date of disbursement.” I t  was an action 
brought by the owners of the Insulano, and also 
by the underwriters who paid certain claims under 
policies upon the ship; therefore it seems to me 
impossible to say, looking at the form of the judg
ment itself, that it was any more than a personal 
action, a judgment against the defendants per
sonally for the payment of a specific sum of money. 
But before this writ was issued an application 
was made to the judge of the Probate Division 
for liberty to issue the writ, and to proceed to 
arrest the ship, and an affidavit was then made
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which I  am willing to accept was made in igno
rance of the true state of the case, alleging that 
the action commenced in the Portuguese courts 
had been a proceding in  rem as far as regards 
the ship. The defendants never seemed to be 
aware that this was not the case, until after the 
matter had been disposed of by the judge of the 
Probate Division, when an application was made 
to him to set aside the writ. He proceeded, as I  
read his judgment, entirely on the footing that 
the proceedings in Portugal had been proceedings 
in  rem. For reasons that have been assigned by 
the Master of the Rolls, and which it is unnecessary 
for me to repeat, it appears to me that there is no 
question but that the proceedings before the 
Tribunal of Commerce in Portugal were entirely 
personal proceedings— proceedings in  personam. 
No doubt proceedings of a different character 
were commenced in the Civil Tribunal of Portugal, 
and those proceedings preceded the judgment of 
the Tribunal of Commerce. In  the first instance 
in the Civil Tribunal an embargo was obtained 
by the parties who were plaintiffs both in those pro
ceedings and also in the action before the Tribunal 
of Commerce, and an order was obtained to arrest 
the ship, and the ship was only released by giving 
security, but those proceedings were made the 
subject of an appeal, and ultimately by the final 
Court of Appeal the decision of the court of 
first instance was reversed on the two grounds 
to which reference has already been made, the 
one that it was not within the ordinary jurisdiction 
of the court to grant an embargo unless it were 
established that the ship was to blame, so far 
differing from proceedings in the English Court of 
Admiralty, in which, whilst the matter is in 
doubt, the ship may be arrested or security given 
if the ship is allowed to go, but in Portugal it is 
not the law, while there is a doubt, to do so; and 
the law of Portugal is so stated in the judgment 
of the Supreme Court. That was one ground for 
discharging the embargo. The second I  must 
confess appears to be one more difficult to under
stand. Whatever might be the effect of that 
particular reason, which can be only well under
stood by an examination of the particular article 
of the code to which reference has been made, one 
thing is clear, that proceedings may be taken in 
the Civil Tribunal in Lisbon, by which the arrest 
of a ship can be obtained, and such a proceeding 
would be a proceeding in  rem according to my 
view. The attempt to take such proceedings in 
this case was made but failed, and it was decided 
that they could not be taken except after proof 
that the C ity  o f Mecca was alone to blame—after 
which proof it was not done, probably for the best 
reason, that the ship was no longer within the 
jurisdiction, and it would therefore be useless to 
commence such proceedings. £ am at a loss to 
understand on what ground, now that we have 
got these facts which were not before Sir 
Robert Phillimore, it could be established other
wise than that the proceeding before the Tribunal 
of Commerce was in  personam and not in  rem. 
One argument I  do not desire to pass over, which 
was addressed to us by Mr. Gainsford Bruce ; it 
was this, that in an action on a foreign judgment, 
the English Court of Admiralty will proceed in  
rem wherever the foreign tribunal has estab
lished a maritime lien. I  do not think it can be 
denied that the proceedings in this case established 
a maritime lien, but that is a different thing from 
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saying that they were proceedings in  rem. Mr. 
Bruce was unable to produce any authority, nor 
do I  think any can be found, for the proposition 
he advanced. I t  appears to me that this action 
on a foreign judgment was initiated in  rem under a 
mistake, and that the appeal should be allowed.

L tjsh, L.J.—The question which we have to 
decide, apart from all technicality, is whether 
the arrest of the vessel by process out of the 
Court of Admiralty was a wrongful arrest; that 
depends, I  think, on whether the proceedings 
in the Court of Portugal were proceedings in  rem. 
I t  is part of the law of nations that courts of 
admiralty in different countries have the power to 
condemu vessels and order them to be sold for 
the satisfaction of a maritime lien. Maritime 
liens are recognised by all civilised nations and 
damage by collision is classed among them, and 
had this been a judgment in  rem, that is to say a 
judgment condemning the ship and ordering the 
ship to be sold in order to satisfy this maritime 
lien, that judgment would have been recognised in 
this country and every other civilised country, 
and it is most important that proceedings under 
which the sale of another person’s vessel takes 
place should show on the face of them the autho
rity by which that property is to be diverted from 
the owner, because the title by purchase under 
proper authority is recognised by all nations, but 
the title depends on the circumstances under 
which the sale takes place, and it is therefore 
important that the judgment should show on the 
face of it that the ’proceedings are against the 
vessel, and not merely against the owners as such, 
or the captain ; that the proceedings have in con
templation the ultimate sale of the snip, and that 
the judgment orders the ship to be sold, and if 
this does not appear on the face of the proceed
ings, then the title of the purchaser has nothing to 
support it. I t  is most important, not a mere 
matter of form but a matter of substance, that the 
decree under which the sale is attempted to be 
justified should be shown on the face of the pro
ceeding. Now upon the face of this judgment 
there is not a word about the ship from beginning 
to end. I t  is well known that the owner of a 
vessel that has suffered by collision with another 
has two remedies : he may bring an ordinary 
action against the captain or owner of the other 
vessel and recover damages ; or he may sue in  rem 
in the Court of Admiralty and make the ship pay 
one or the other. I t  has been given in evidence 
before us that the Court of Admiralty has been 
abolished in Portugal and its jurisdiction 
to try cases of collision transferred to a Court 
of Commerce, and that there is no power now 
in that country to institute what are called 
actions in  rem. That is what I  collect from these 
proceedings. Whether there is or is not such a 
power seems, however, to be immaterial. There 
certainly is a proceeding by which a vessel can be 
laid under an embargo, that is arrested, if an action 
is brought against the captain, in order to secure 
payment of damages, but whether that can be 
carried out by proceedings in  rem  I  do not know 
nor does it strike me to be material. But what is 
material in considering an action of this nature 
claiming damages alone is, that there is nothing 
about the ship from the beginning to the end. 
According to the practice in continental courts the 
article of the code upon which the court founds 
its judgment is set out in the judgment itself, and

2 E
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the article which is the most prominent one and 
on. which the judgment of the Tribunal of Com
merce is based, says (Art. 1567 of the Commercial 
Code): “ In  the event "of a vessel being run into by 
another through the fault of the captain or of the 
men composing his crew, the entire damage occa
sioned to the collided vessel and her cargo must 
be borne by the captain of the ship which caused 
i t ; ” and further on the judgment says, “ conse
quently the disposition of article 1567 of the Com
mercial Code which ordains that in the event of a 
collision through the fault of the captain or crew 
the entire damage must be borne by the captain of 
the ship causing such damage is entirely applic
able to the defendant David Anderson, the captain 
of the City o f Mecca, and that the defendants, the 
owners of the C ity o f Mecca, are bound collectively 
according to what is laid down in article 1339 of 
the said code.” The action in Portugal was 
brought against the captain and owners and also 
against the consignees, and the Tribunal give some 
special judgment in reference to the consignees, 
which I  need not read, and they then quote the two 
articles already referred to in giving judgment 
against the captain and against the owners of the 
vessel. Then the judgment proceeds to say: “ I  
adjudge the said action to be well founded and 
proved, the counter-charges unfounded and not 
proved, and in conformity therewith I  condemn 
the defendants, David Anderson and George Smith 
and Sons, jointly and severally to pay to the plain
tiffs the amount claimed with interest from the 
date of disbursement, and 1 do also condemn them 
to pay the legal penalty both in respect of the peti
tion in the libel and of the petition in the counter
charges.” There is not a word about condemning 
the ship, nor do I  see how they could condemn the 
ship. The ship had been improperly arrested in 
the first instance because it was found by the 
Supreme Court that the plaintiff in the action had 
not performed the conditions by which alone an 
embargo could be laid on the vessel; that is to say, 
it was not proved to the satisfaction of the 
court at that stage of the proceedings that 
the fault of the collision was entirely due 
to the C ity  o f Mecca, and thereupon the court 
discharged the vessel from the arrest, and the 
vessel went away. I  do not Bee how it was possible 
for them to carry out and execute a maritime lien 
when they had not possession of the thing. The 
vessel was away, in England, I  believe. I t  was an 
English vessel, and it naturally left the Portuguese 
coast, and if a purchaser were bound to prove his 
title, under the decree of that court, in this case 
he could not quote a single word of this judgment 
or of any judgment in the world, that would justify 
a sale of that ship. I t  is a judgment purporting 
to be a j udgment against the persons of the captam 
and owners, and if they ever find them within 
their jurisdiction they may execute, according to 
the process they have at their command, the 
judgment against them individually. But as to 
executing the judgment against the ship, I  doubt, 
if the ship were found there now, that they could 
do it. But even if they found the ship there, and 
they could without further process seize the ship 
and sell it in satisfaction, that would not make 
this to be a judgment in  rem which any court in 
this country could be called on to execute. lo r  
these reasons, therefore, I  am of opinion that the 
action is entirely unjustified in this form, and as 
not merely has the writ been issued, but also the

vessel has been arrested, and therefore the owners 
of the vessel were deprived of their rights ot 
having full command of that vessel by these pro
ceedings, I  think we are well warranted in coming 
to the unanimous conclusion that the proceedings 
were wrong, and in not waiting for the further 
development of the matter by further litigation, 
but in at once saying that tho proceedings ought 
to be set aside.

B aggallay, L.J. added:—I  think I  ought to 
express my entire adoption of the definition ot 
proceedings in  rem and in  personam as quoted 

'by the Master of the Rolls from the case of The 
Bold Buccleugh (ubi sup.) But 1 think there> is 
one additional passage as to maritime liens that 
should be read, viz.: “ This claim or privilege 
travels with the thing into whosesoever possession 
it  may come. I t  is inchoate from the moment 
the claim or privilege attaches, and when carried 
into effect by legal process by a proceeding in  rern 
relates back to the period when it first attached.

Benjam in, Q.C.-—The order of the court will be 
to set aside the writ and all subsequent proceed 
ings, including the bail bond.

Webster, Q.U.—I t  will be sufficient if all pro
ceedings subsequent to writ are set aside and the 
writ amended. _ . ,

J essel , M. R.—Does any question arise on the 
Statute of Limitations ?

Webster, Q.C.—The collision occurred on the 
1st Jan. 1875, and therefore the question on the 
statute arises with regard to that, but the jnog 
ment not being perfected for a considerable time 
subsequent to that date no question arises wit 
regard to it. ,

J essel, M.R.—The order will be to set aside the 
writ and all subsequent proceedings; tho defen
dants are entitled to all the costs.

The second motion was then proceeded with, 
which was an appeal from a similar order o 
Sir R. Phillimore in an action by other parties 
against the City o f Mecca; but on its appearing 
that the motion in the Court of Admiralty from 
which this was an appeal had been made subse
quently to the original motion to set aside the writ 
and was therefore affected by the order of tho Gour 
of Appeal of 23rd March 1881 (ub i sup.), and as 
the writ in that case was in the usual form 
of a collision action, it was ordered that in that 
case the writ should stand, all proceedings subse
quent to the writ be set aside, and the costs be 
costs in the cause.

S o lic ito rs  fo r  a p p e lla n ts , o w n e rs  o f  C ity o f M e c c a ,  

P ritcha rd  a n d  Sons.
Solicitors for respondents, owners of In su la n o , 

and others, Gellatly, Son, and Warton.
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C i.  OP A p p .]  T h e  I n m a n  St e a m s h ip  C o m pan y
L im it e d  v . B is c iio p f  a n d  o th e r s . [C t . op A p p .

S IT T IN G S  A T  W E S T M IN S T E R .
Reported by P. B. H otchins, Esq-.Barrister-at-Law.

March 17, A p r il 4 and 13,1881.
(Before Lord Coleridge, C J., and B aggallay and 

B ramwell, L .JJ.)
T he I nman Steamship Company L im ited  v .

B isciiopf and others.
APPEAL FROM THE QUEEN'S BENCH DIVISION.

M arine in s u ra n c e — F re ig h t— Construction o f char
ter-party—Loss by perils o f the sea.

'Where a ship is chartered by the A dm ira lty  
Commissioners fo r three months cs r ia t» , 
thenceforward u n til notice given, the c 
party  containing a clause entitling the c i 
on the ship becoming incapable to perform  
efficiently the service contracted fo r ,  o p  
out o f pay, and before the expiration o f thre 
months the ship strikes on a rock, an 
upon p u t out o f pay and discharge f  , 
service and the ship is  insured fo r  three ™
" fre ig h t o u ts ta n d in g th e  underwriters bnovmgi 
° f  the existence o f the charter-party, 
knowing its  terms, the loss o f fre ig h t is 
by perils of the sea, and the shipowne 
entitled to recover i t  under the po licy .

A c t io n  on  a p o lic y  o f in su ra n ce  o n  fre ig h t-
. O n  2 0 th  F e b . 1879 a charter-party was en te re
in to  be tw e e n  th e  C o m m iss io n e rs  o f th e  A  ■ b „  i f  
o f th e  one p a r t  an d  C . T .  E l l i s  (a c t in g  o 
o f th e  p la in t i f fs ,  w h o  w e re  th e  o w n e r 
s tea m sh ip  City o f P aris ) o f  th e  o th e r  p a r t.

The following are the material provisions
charter-party. . . _„„ y.nd

I t  w as w itn e sse d  th a t  th e  com m iss io  
h ire d  a n d  ta k e n  to  f r e ig h t  th e  C ity of d an  ■

F o r service and employment as a transpo rt on m o n t^y  
h ire  fo r  the  space o f three calendar months , bbe 
thenceforward u n t i l  the  commissioners fo r time
office of Lo rd  H ig h  A dm ira l aforesaid fo r  t)be
being, sha ll cause notice to  he given to  the ^  tbe 
named pa rty , his executors o r adm in is tra to r , ^
m aster o r other person having charge o f the 
th a t ehe is discharged from  H e r M ajesty s . ’ ^bo
notice to  be given when the ship is m  P _arf y 
U n ited  K ingdom . A nd the said scuond-nam odparty
doth covenant and agree w ith  the said comm -j ‘abjp
manner fo llo w in g ; th a t is to  say, th a t t  a rter
sha ll a t a ll times da ring  the continuance of bot b
be strong, firm , t ig h t, staunch, and BUb9 „- „w o rth y  
above w ater and beneath, and in  every respec - j
and properly manned, fitte d , stored, furnished equippea 
and found a t the proper cost and charge ot the earn
owners.................. I n  consideration of which covenants
and conditions, i t  is agreed by the said commi • .
and on behalf o f H er M ajesty in  manner fo llo w  ^  
th a t is  to say, th a t the said second-named par y 
allowed fo r the h ire  and fre ig h t o f the said s i • 
ra te o f 25s. per ton  per calendar m onth . • • «
such tim e  as the said ship shall be prform
M ajesty ’s employ, and sha ll d u ly  and effic iently P 
the service fo r w hich she is hereby engaged ,.
said second-named p a rty  shall, on signing an • 
hereof, be en titled  to  receive a b i l l  made ou t a ® _ 
tered according to  the usage of the navy r 
calendar m onth’s fre ig h t upon account and m P ^  
ment according to  the ra te and tonnage at »
provided i t  be certified by  the inspecting 
th a t the said ship is ready to  proceed on nei 
M ajesty ’s service. And a fte r the said ship sha 
been in  the service tw o  calendar months from  t  
mencement o f the said service, and the said secon - 
p a rty  sha ll have produced to  the said commission 
certificate in  the required fo rm , the said Becond-nam 
p a rty  shall be en titled  to  receive a fu r th e r b i l l  to r  a 
m oiety o f one m onth ’s fre ig h t upon account in  manner

• a a a-r said ship shall have been in  the 
» aforesaid ; m0nths, and the said second-

said service three calenda to  the said com-Baid service three c a ie n a a r m u j ^  ^  ^  Baid

named p a rty  sha“ .?aL  aa aforesaid, the said seoond- 
missioners such eertffiont « be pa,id a fu rthe r b i l l  fo r  
named pa rty  shall be e f rei gh t upon account, and
another m o ie tyo f continuance in  the
each m onth b c ”r t i6 Cate as aforesaid shall have
said service. qaid second-named p a rty  sha ll bo
been produced, the for one monfb’a fre ig h t
en titled  t o r e ce ive a f *  ^  balane6 o f fr6ig h t on
on account, and ®“ a l P requisite accounts and
the passing m h e  aaid Bbip> a ll wb r f i
documents a fte rth o  discharg^ ¡n Englan(J by  b ills
aforesaid P *yme? "  f  m ana afte r the respective dates 
payable in  . t ie / ty T C m a s te r - G e n e ra l.  Provided
thereof b y  H *?  ¡^h e ttib y  agreed and declared, th a t i f  a t always, and i t  is net y  b made to  appear to
any tim e or ^  any delay has been caused
the said oom? i f  K£ rn ^ h  of o rd e rs b v  negieot 0f  du ty , or 
o r has accrued by b h o f jnc bfe from  any defect,
th a t the sald f  „ rde?a 0r  from  any cause whatsoever, 

to  perform  effic iently nH ’o tn d

fOT^he6sTaidy commiBffioners to  re ta in  in  “ " ^ ^ ¡ d Y h i ' p
the ship f ° r  *wo such."abatement by way of m u lc t
ou t o f pay , t  the said ship as they shall
X d g e  f i t  and reasonable............. Enters in to  pay the
18th day o f February 1879. _  ,

On the 22nd Feb. 1879 the plaintiffs effected a 
Dolicv on “ freight outstanding,’ the insurance to 
Fait “ at and from and for and during the space of
three calendar months, commencing the risk on
the 20th Feb. 1879 and ending on the 19th May

that the C ity o f Paris  haa been chartered by the 
Government, but not being acquainted with the
terms of the charter-party. , ,,

The City o f Paris  was employed under the 
charter-party in the transport ot troops to South

A oTthe 21st March 1879 she struck upon a rock 
at or near the Cape of Good Hope, and sustained 
serious injury, in consequence of which she was

PU()n th e ^ th  April 1879 the senior naval officer 
at the Cape of Good Hope discharged th6 C ity  o f
P aris  from Her Majesty’s service. When so
discharged she was at the Gape of Good Hope. 
She was repaired, and received a certificate of 
efficiency on the 14th May. _ ,

The plaintiffs brought this action against the 
defendants on the policy of insurance, alleging a 
loss, caused by perils insured against by the policy, 
of freight covorea by the policy, which the 
plaintiffs would have earned between the 21st 
March and 19th May 1879 if the C ity o f P ans  
had not been put out of pay and discharged as 
above mentioned.

A t the trial the jury were discharged by con- 
sent. ,

Brett, L,J. gave judgment for the plaintiffs.
The defendants appealed.
March 17 and A p r i l 4.—The appeal was argued 

by 0. Russell, Q.C., and Cohen, Q.C. (J.G . Barnes 
with them) for the defendants, and by G ully, qJG. 
and French for the plaintiffs.

The arguments used are sufficiently stated m 
the judgment of the court. The following autho
rities were referred to :

Rankin v. Potter, 2 Asp. M ar. Law Cas. 65 ; 29 L .T .
Rep. N .S. 142 ; L . Rep. 6 H . o f L . 83 ;

Ripley v . Scaife, 5 B . &  C. 167 ;
1 Havelock v . Feddes, 10 E ast, 555 j
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Halhead v. Young, 6 B. & B. 312;
Taylor v. Dunbar, L. Rep. 4 C. P. 206;
Allison v. Bristol Marine Insurance Company, 2 Asp.

Mar. Law Cas. 51, 312 ; 31 L. T. Eep. N. S. 809 ;
1 App. Cas. 209 ;

Jackson v. Union Marine Insurance Company, 2 Asp.
Mar. Law Cas. 435; 31 L. T. Rep. N. S. 789;
L. Rep. 10 C. P. 125 ;

narrower v. Hutchinson, 3 Mar. Law Cas. O.S. 434 ;
20 L. T. Rep. N. S. 556 ; 22 L. T. Rep. N. S. 684 ;
L. Rep. 4 Q.B. 523 ; L. Rep. 5 Q.B. 584 ;

Bates y. Hewitt, 2 Mar. Law Cas. O. S. 432 ; L. Rep.
2 Q.B. 595.

Cohen, Q.C. replied.
Cur. adv. vu ll.

A p r i l 13.—B u a m w e l l , L.J. read the judgment 
of the court. The first question argued in this 
case turned on the clause in the charter-party that 
“ if at any time it shall be made to appear to the 
commissioners that the Bhip became incapable 
from any defect or cause whatsoever to perform 
efficiently the service contracted for, then it shall 
be lawful for the commissioners to retain in arrear 
the pay of the ship for two months and to put the 
ship out of pay.” The ship having become dis
abled by perils of the sea, and requiring repairs, 
the doing of which would last a considerable time, 
the commissioners, acting under this clause, did 
put the ship out of pay, and so the plaintiffs said 
the freight was lost, and lost by perils of the sea. 
The defendants answered that either the com
missioners had no power to do what they did, and 
if not the freight was not lost; or that they had, 
and if so the freight was not lost through the 
perils of the sea, but through the peculiar powers 
given to the charterers. This argument supposes 
that the charter-party may be read as though set 
out in the policy. No doubt it not only may, but 
must be looked at, and for the purposes of this 
question at least may be read as though set out 
in the policy. But what then? The question 
still arises, Was the loss of the freight a loss by 
perils of the sea? We are of opinion that it was 
not. We are of opinion that but for tbe particular 
clauses in the charter-party freight would have 
continued to be earned, notwithstanding perils of 
the sea. I t  must be carefully borne in mind that 
the hiring was not for three months merely, but 
was for an indefinite time, viz., till notice should 
be given by the commissioners when the ship 
should be in a port in the United Kingdom, with 
a provision that the minimum term of hiring 
should be three months. Now it is clear, on 
reason and authority, that but for the clause 
enabling, if it does enable, the commissioners to 
put the ship out of pay, she would have continued 
on it till she returned to the United Kingdom 
and was discharged, including the time necessary 
for repairs. That this is so is strengthened by 
the consideration of the provision in tbe charter- 
party “ that the Bhip shall at all times during the 
continuance of the charter-party be strong, firm, 
tight, staunch, and in every respect seaworthy.” 
For that involves repairs necessary being done to 
the ship during the time included in the charter- 
party. But fortbeclausein question, therefore, the 
time in the charter-party would have run during 
the time of those repairs, and until the ship was 
discharged in a port in the United Kingdom. 
The perils of the sea therefore have not caused 
tbe loss of freight. They ara tho causa sine qua, 
non, but not the causa causans, not the proximate 
cause of the loss. Suppose there had been a

[C h a n . D iv .

clause that the ship might be put out of pay if 
she stranded, and she had stranded, and not been 
injured, but put out of pay. That would have 
been a loss in one sense by perils of the sea, no 
less than this, but clearly not covered by the 
policy. Mr. French, however, took another point. 
He said, and apparently correctly, that the charter 
freight accrued de die in  diem, but only while the 
ship “ duly and efficiently performed the service,” 
that perils of the sea had prevented such due and 
efficient performance, and so the freight was lost 
by such perils. We are of a different opinion. 
There is no exception of perils of the seas in the 
charter-party to excuse the shipowner, but the 
clauses which say when he shall be liable, by 
implication exclude a liability caused by perils of 
the sea. Those words “ duly and efficiently 
perform,” &c., do not constitute a condition prece
dent ; that is manifest from this, that if they did, 
then, though the service was rendered, but not 
duly and efficiently, the plaintiffs would not be 
entitled to any payment. For example, if through 
mismanagement or even misfortune, five weeks 
were consumed in doing what could be done in 
four, no payment would be due. This cannot be. 
The remedy in such case is by cross action or 
putting the ship out of pay, the power to do 
which makes the construction contended for the 
less needful and probable. Further, the payment 
is to be monthly, and the second payment is to be 
after the ship has been two months in the service 
from the commencement of the service, and is to 
be a moiety of one month’s freight. This is 
inconsistent with the contention of Mr. French. 
I t  may be asked what is the meaning of the words. 
The best answer I  can give is to say about the 
same as the meaning in a lease of the words that 
“ the lessee well and truly paying rent and per
forming covenants may quietly enjoy,” &c. We 
think then that the plaintiffs fail on this grouud 
also, and that the judgment must be reversed. 
This renders it unnecessary to consider other 
questions; but we may add, we are quite of 
opinion that this policy includes such a freight as 
that in the charter, viz., a time freight.

Judgment reversed.
Solicitors for plaintiffs, Gregory, Bowcliffe, and 

Co., for H i l l  and Dickinson, Liverpool.
Solicitors for defendants, Waltons, Buhb, and 

Walton.

HIGH COURT OF JUSTICE,
CHANCERY D IV IS IO N .

Reported by J. R. Brooke, Esq., Barrister-at-Law.

M ay 21, 23, 24, and 25, 1881.
(Before K ay, J.)

B anner v . B erridge.
Statute o f lim ita tions—Mortgage o f sh ip—Sale by 

first mortgagee—Claim  by second mortgagee fo r  
an account—Express or constructive tru s t— 
Acknowledgement—Interest payable in  advance.

In  January  1873 L.mortgaged n ship in  the statu
tory fo rm  to B . B y a contemporaneous agree
ment i t  was provided that interest should be pay
able in  advance on the 1st Jan. and the l« i Ju ly , 
and that six months’ interest should be pa id in  
lien o f notice i f  the mortgage was pa id  off.
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I n  February L . executed a second mortgage o f the 
ship to K . and Co. In  September both L . and
K . and Co. went in to  liquidation . On the 10th 
Dec. 1873 B. contracted to sell the ship under the 
power o f sale given him  by the Merchant Shipping 
Act (17 Sr 18 Viet. c. i04), «. 71. On the Sth 
M arch  1880 the trustee in  K . and Co.’s liqu ida 
tion  commenced an action against B. fo r  an 
account o f the sale moneys. B . pleaded the 
Statute o f L im ita tions.

Held, that on a sale by a mortgagee there is no 
express trust o f the purchase monies received by 
him  in  favo u r o f the mortgagor. That there is a 
constructive trust o f the surplus only, and that 
the court tv il l not after the expiration o f the 
statutory period allow evidence to be gone in to to 
show that there was a surplus fo r the purpose of 
ra is ing  such trust.

Letters w ritten  by B. and his agent were relied 
upon as containing an acknowledgement svjji- 
cient to take the case out o f the statute.

H eld, that the letters contained an admission by F . 
tha t there was an account pending and requiring  
settlement between the parties, and from  this the 
court would, i f  necessary, in fe r a promise to pay 
the balance which should be found due, but tna 
the letters further contained a promise to pay  
such balance, and took the case out o f the statute. 

The f irs t mortgagee claimed the six months in 
terest which under the agreement became ptoyab e 
in  advance on the 1st Jan. 1874, two days before 
he received the purchase money, as interest due 
or payable in  lieu  o f notice.

H e ld, that this c la im  was inequitable and cou 
not be allowed.

On the 7th Jan. 1873 John Lacy, being the regis
tered owner of all the shares in the steamship 
Georgian, executed a mortgage thereof in t 9 
statutory form provided by the Merchant Shipping 
Act 1854 (17 &  18 Viet. c. 104), s. 71, to secure 
18,000/., and the balance of an account current.

On the same day an agreement was executed by 
Berridge and Lacy, which provided, among ot ler 
things, as follows:

That the said John Lacy shall pay to the said 
Berridge interest on the sum from time to time 1 
this security half-yearly, in advance, on the first clays ot 
January and July, a t the following rates hroug 
to the first day July next, at the rate of L i  Pe ' /
per annum, and after that date at the rate ot 10 p 
per annum.

And that the said John Lacy shall be at ^berty a any 
time, in the event of the loss of the ship or other > 
repay to tho said Richard Berridge the principle am 
then due on the security of the said s.s. Georgy 
payment of six months’ interest in advance, in a ( 
to the principal and interest due at the date ot pay ' 
And the said John Laoy shall also be at liberty o F >7 
to the said Richard Berridge the said principal s 
18,0001., and amount due to him on account curr , , 
any time after the expiration of six months from t  
hereof, upon giving six months’ notice of their in  en 
so to do, or upon his paying to the said R. Berriag 
months’ interest in lieu of such notice.

On the Sth Feb. 1873 the said John Lacy 
executed a second mortgage of the said snip to 
Messrs. J. and H . Key worth and Co., to secure the 
Payment of the balance of an account current. 
This mortgage was duly registered on the iOtn 
Feb. 1873, and notice thereof given to Berridge on 
the 1st Sept. 1873.

On the 2nd Sept. 1873 both Lacy and Key- 
worth and Co. presented petitions for liquidation.

W. H. Banner was appointed trustee in Keyworth
and Oo.’s liquidation. .

In  Nov 1873 Berridge took possession of the 
ship. On the 10th Dec. 1878 he contracted to sell 
thePship, and received the deposit. On the 3rd Jan. 
1874 he or his agent received the balance of the 
purchase money, which was more than sufficient 
to pay what was due upon his mortgage.

A number of letters were written by W. H . 
Banner to Berridge asking for an account. On 
the 28th Aug. 1874 Berridge wrote to Banner:

Tn accordance with the promise given you, I  herewith 
Inclose statement of Circassian and Georgian accounts, 
in reference to which I  w ill furnish any explanation 
in re.teJ 'n , ,, „eeessary vouchers are at yonr order for 
req” ,W tior There fs a Bum of 839t. Is. Id. standing to 
?he“ r” d it° f  Mr. Preston and Mr. Banner awaiting final 
«ptflement I  have been to Messrs. Hoi lam and Co. t* 
offices to day for their b ill, but could not obtain same.

Ou the same day Berridge wrote again:
to YOU to-day I  find that there is a 

further sum in the hands of Mr. Preston of 958. 4s. 10d„ 
the balance of the captain s account.

The account sent with the first of these letters 
contained items charged against Banner ot 
69/ 8s. 2d., for interest due to Berridge, in lieu or 
notice on a former mortgage, by Lacy, of a ship 
called the Retriever, which had been lost at sea, 
and of 8287. 12s. for six month s interest on the 
monev due on the Georgian mortgage on the 
1st Jan. 1874, in lieu of notice. The account thus 
made out showed a balance due from Berndge ot 
0 0 0 7  «a. Wd., but there was added at the loot ot 
the account a sum of 500(. to meet a claim of 
Messrs. Griffiths, Tate, and Co., on account of the 
Georgian, and an item of which .the amount was 
left open for Hollams and Co.’s lav, charges. The 
sum of 8397. Is. Id ., referred to m the letters, 
represented earnings for freight and had been 
paid into a joint account pending the settlement 
of other claims against it.

On the 30th Oct. 1874 Cooper, as agent for 
Berridge, wrote to AY. H . Banner.

I  am requested by Mr. Berridge to state that he has 
been expecting to hear from you m reference to his 
letter of the 28th Aug.,and account accompanying same, 
and that he would be obliged by your informing him it 
you are prepared to receive tho balance.

After this letter the matter appeared to have 
been allowed to drop. H . W. Banner died in 
March 1878, and the plaintiff J. 8. H . Banner 
was appointed trustee in Messrs Keyworth and 
Co.’s liquidation in his place, but it was not till 
Nov 1879 that his solicitors again wrote to 
Berridge for an account. In  consequence of this 
letter an interview took place between Banner s 
solicitors and Berridge, at which it was alleged 
that Berridge promised an account. On the .,3rd 
Dec. 1879 Banner’s solicitors again wrote tor the 
account, and also asked for an authority to Preston 
to concur in the payment out to the plaintiff ot 
the 8397 Is. Id . above referred to. On the 30th 
l)ec. 1877 Berridge wrote in answer:

Since my removal here my papers have been in a very 
confused state, I  w ill endeavour to find those relating to 
the Georgian, and as soon as I  have done so w ill write 
you thereon. The whole matter should be disposed of at 
the same time.

On tho 3rd Jan. 1880 Berridge again wrote to 
the plaintiff’s solicitors:

In  compliance with yonr request I  inclose a copy of 
Mr. Preston’s account, by which you w ill see how the 
sum of 17,7398. Os. 4d, was arrived at. The vouchers for
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payment w ill be at your service for examination at any 
time. There w ill be some debit on Civccissian account to 
charge to the Georgian account.

Some further correspondence passed, which was 
not relied on as containing any acknowledgement 
of a debt. On the 8th March 1880 J. S. H. 
Banner commenced this action for an account of 
tho sale and other moneys received by Berridge, 
and of his mortgage debt, and for payment of the 
balance due from him to the plaintiff as trustee 
of Messrs. Key worth and Co., the second 
mortgagees.

The defendant Berridge pleaded the statute of 
Limitations as a bar to the action. The Merchant 
Shipping Act (17 & 18 Yict. c. 104), s. 71, enacts 
that

Every registered mortgagee shall have power abso- 
lutely to dispose of the ship or share in respect of which 
he is registered, and to give effectual receipts for the pur
chase money,
b u t contains no directions as to the disposal of 
the purchase money, and the sta tutory form, in 
which the m ortgage to Berridge in  th is  case was 
executed, contains no power of sale or declaration 
of tru s t o f the proceeds.

Rigby, Q.C. and W arm ington  fo r the p la in tiffs . 
— As to the defence of the statute, a mortgagee 
selling under a statutory power becomes a fid u 
ciary agent fo r  the mortgager or second m o rt
gagee :

Tanner v. Heard, 29 L. T. Bep. 257; 23 Beav. 555.
The relation between them creates an express 
trust, and the statute has no application at all. 
[ K a y , J.—The court has been very reluctant to 
regard a morgagee as a trustee:

Kirkwood v. Thompson. 12 L. T. Rop. N . S. 446,811,
2 H. and M. 392; 2 De J. & S’. 613.]

There and in lie Alison  (40 L. T. Hep. N. S. 93, 
234; L. Bep. 11 Ch. Div. 1) and other similar 
cases it was attempted to make the mortagee a 
trustee of theland mortgaged. Locking v. Parker 
(27 L. T. Bep. N . S. 635; L. Bep. 8 Ch. 30) is 
a direct authority that the mortgagee is trustee of 
the proceeds of a sale under his power. Tho 
statute is no bar where a man holds chattels as 
trustee for another, and it is not necessary that 
the trust should be expressed in writing if the 
circumstances make it clear that there was a 
trust:

Wilson v. Toolite, 5 Bro. Par. Ca. 193;
Burdick v. Garrick, 22 L . T. Rep. N. 8.502 ; L. Rep.
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Kemp v. Westbrook, 1 Vos. sen. 278.

But if the statute does apply, there is more than 
sufficient acknowledgement in the letters to take 
the case out of the statute. Berridge s letters 
acknowledge that there is an account which 
requires settlement, and from that the court will 
imply a promise to pay:

Prance v. Sympson, Kay, 078; .
Re River Steamer Company; Mitchell s Claim, Zo

L. T. Rep. N. S. 319; L. Rep. G Ch. App. 822. 
Even if a promise to pay is required, Cooper s 
letter as Berridge’s agent, which is now sufficient 
(Mercantile Law Amendment Act, 19 & 20 Viet, 
c. 97, s. 13), amounts to a direct promise to pay 
the balance. They also referred to

Colledge v. Horn, 3 Bing. 119;
Edmonds v. Goater, 15 Beav. 415 ;
Quincey v. Sharpe. 34 L. T. Rep. S ■ S. 39o; L. Rop. 

W. N. 187G, p. 34.
No case is mndo for tacking anything duo on tho

mortgage of the Belriever to that of the Georgian. 
Tho defendant is clearly not entitled to the six 
months’ interest he claims in lieu of notice, ouch 
interest could only bo payable wtion the mortgage 
was put an end to by the act of the mortgagor. 
Here the defendant has taken possession and him
self realised his security. _

Nortlim ore Lawrence ( Higgins, Q.C. with him) 
for the defendant.—The clear distinction between 
an express and a constructive trust has been 
observed all through tho cases as applying to per
sonalty as well as realty. In  Beckford v. nude  
(17 Ves. jun. 97), whore the doctrine was clearly 
laid down as to real estate, the Master of  ̂the 
Bolls roferred with approval to Andrews v. W rigley  
(1 Bro. C. C. 124), where the doctrine was applied 
to leaseholds. In  Petre v. Petre (21 L. 1. Bep. 
136; 1 Drew. 371) Kindersley, V . 0. defines an 
express trust within the meaning of the statute 
as one declared by some written instrument. In  
Be H indm arsh  (1 L. T. Bep. N. S. 475; 1 Dr. 
& 8m. 129), Knox  v. Gye (L. Bep. o Eng. A 
Ir . App. 656), and Watson v. Woodman (L. Bep. 
20 Eq, 721), the statute was held to apply 
though they were tho clearest possible cases of 
constructive trust. In  B urd ick  v. G arrick (ubi 
sup.) there was a power of attorney so worded as 
to clearly create an express trust. As to tho 
supposed acknowledgement, in all tho oases 
quoted no account was or had been sent. Here 
we sent in an account showing a balance in our 
favour. Even if the defendants have a right to 
strike off the items entered as open, and so show 
a balauco against us, the account can only bo an 
admission that the balance is due and no more. 
The offer to produce vouchers in our subsequent 
letter is merely an offer to show how the result 
was arrived at. There is nowhere any admission 
of a liability to account. Tho only authority in 
favour of my friends contention is the dictum of 
Mellish, L.J. in B urd ick  v. Garrick (ub i sup.). In  
Prance v. Sympson (ubi sup.) the Vice-Chancellor 
found in tho letter relied on an express promise 
to pay; that is really an authority on my side. 
And all the authorities show that a mere admis
sion that an account is outstanding is not 
enough:

Francis v. Hawksley, 33 L. T. Rep. 182 ; 1 El. & El. 
1052 SRoutledge v. Ramsay, 2 AG. & El. 221;

Hart v. Prendergast, G L. T. Rep. 173 ; 14 M. & W.
741;

Spong v. Wright, 9 M. & VV. 741;
Williams v. Griffiths. 3 Ex. 335.

Interest in advauco is expressly stipulated for by 
the terms of tho contract. I t  was due beloro we 
received the purchase money of the ship, and we 
were entitled to retain it.

Rigby, Q.C. in reply.
Cur. adv. vu lt.

M ay  25.—K a y , J.—Two questions arise in this 
case which are of some interest, and upon which 
I  propose to give my opinion. Tho action is by 
the trustee in bankruptcy of the second mortgagee 
of the ship Georgian, against tho first mortgagee 
and the trustee in bankruptcy of the mortgagor 
who has disclaimed, the ship, which has been sold, 
not having produced enough to pay the first and 
second mortgagees in full. The principal question 
is whether the action is barred by the Statuto of 
Limitations, or by laches, following, as the Courts 
of Equity do. the aualos'v of that statute. Tho
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dates are these : [His Lordship stated the dates of 
the mortgages, sale of the ship, and commence
ment of action, and proceeded:] Now to this 
action the Statute of Limitations was pleaded, and 
the first reply to that plea is, that Berridge was 
bound by an express trust in respect of these 
moneys which he had received, and that therefore 
the statute does not apply. As to express trust, 
there is none in this case in writing. In  the 
ordinary case of a power of sale in a mortgage the 
power of sale expresses that the mortgagee, when 
he receives the purchase money, shall hold it upon 
trust to defray expenses, then to pay himself what 
is due upon his mortgage, and lastly, to pay the 
surplus to the mortgagor. Nothing of that kind 
was expressed in this case. The power of sale is 
the statutory power under the Merchant Shipping 
Act 1854, and the only section which has any 
reference to the matter is the 71st, which is 
in these words: [His lordship read the section as 
set out above.] I t  is plain that there is a mere 
expression that the registered mortgagee shall 
have power to sell and give receipts, and there is 
certainly no express trust there of the purchase 
moneys. Then I  was referred to certain cases, of 
which I  will mention one or two, as being de
cisions, or something which might help a de
cision, that a mortgagee selling under that 
power becomes affected with an express trust 
of the purchase money. One of them is 
Tanner v. Heard (29 L. T. Rep. 257; 2,i Beav. 
555). [His Lordship read the head-note of that 
case and proceeded:] But I  observe in the 
judgment that the Master of the Rolls very 
carefully indeed puts this case not at all upon the 
ground of a mortgage, but on a further and 
distinct ground. He says : “ The plaintiff says the 
mortgage was paid off, that the defendant was a 
trustee for him of the surplus, that the ship was 
sold on behalf of both parties, that a balance 
has been found against the defendant m 
taking the accounts; and that _ consequently 
the costs (it was only a question of costs) 
ought to abide the result. I  am of opinion that 
this not a case in which the principles which 
obtain in a suit between mortgagees are applic
able. I  think;it distinguishable. I t  is a case ot 
this description. The defendant was first mort
gagee of a ship, the plaintiff was the second; the 
defendant with the sanction and authority of t o 
plaintiff sold it at Amsterdam, and received the 
proceeds of the sale. Being entitled in the first 
place to the amount due on his mortgage and the 
expenses of the sale of the ship, and there being a 
surplus, he was bound to account to the plaintiff 
in the character of trustee.” I f  I  understand 
those words, the master of the Rolls most care
fully distinguishes the case from the ordinary 
case of a mortgagee, and holds that there was a 
trust because the ship was sold by arrangement 
between two persons who were both ot them 
interested in the subject-matter of the sale ; the 
ship being sold by one, and the proceeds of sale 
coming into the hands of that one, he became a 
trustee of the results of those proceeds. There
fore I  cannot take that as an authority for saying 
thata mortgagee selling a ship under the statu
tory power of 8ale becomes an express trusteo of 
the surplus. The other caso referred to upon this 
subject was Kemp v. Westbrook (1 Ves. sen. 168). 
But that I  find again is a totally different case, 
because it was not properly the case of a mortgage

at all, but of a pledge of goods, and there seems 
to have been no power of sale. Therefore I  
do not derive from that any authority which helps 
me at all in this case. Then I  have to look at 
what upon general principles constitutes an 
express trust. Upon that point I  am referred to
Petre v. Fetre (21 L. T. Rep. 136; 1 Drew. 371) ; 
there Kindersley, V.C., commenting upon the 
25th section of the 3 & 4 Will. 4, c. 27, the section 
referring to express trusts (which I  may mention 
becauseTt would seem now to be extended expressly 
to personal estate by sect. 25, sub-sect. 2, of the 
Judicature Act), says : “ The 25th section is also 
confined to express trusts, that is, trusts expressly 
declared by a deed or will, or some other written 
instrument.” I f  that were a complete and ex
haustive definition of an express trust, it is 
beyond all question this case would not come 
within it. He goes on to say : “ I t  does not mean 
a trust that is to be made out by circumstances; 
the trustee must be expressly appointed by some 
written instrument, and the effect is, that a 
person who is under some instrument an express 
trustee, or who derives title under such a trustee, 
is precluded, how long soever he may have been 
in enjoyment of the property, from setting up the 
statute. But if a person has been in possession, 
not being a trustee under some instrument, but 
still being in under such circumstances that the 
court on the principles of equity would hold him 
a trustee, then the 25th section of the statute 
does not apply, and if the possession of 
such a constructive trustee has continued tor 
more than twenty years ” (of course he is speaking 
of land) “ he may set up the statute against the 
party who, but for lapse ot time, would be the 
right owner. That is the construction I  put upon 
the 25th section of the statute.” I  have said I  do 
not think that is an exhaustive definition of an 
express trust. I t  would confine express trusts in 
that section of the Act to trusts which are ex- 
pressed in writing, but the case to which I  am 
going next to refer shows that the meaning of the 
expression can hardly be limited to that extent. 
However, it is very valuable (as everything which 
fell from Kindersley, V.O. was) as an attempt to 
draw the line between express and constructive 
trusts. The other case to which I  refer is that of 
Burd ick  v. G arrick  (22 L. T. Rep. N. S. ; 
L. Rep. 5 Ch. 233). There Lord Hatherley 
says : “ I t  would, indeed, be a strange thing if this 
court should be obliged to hold that if a person, 
for instance, were to deposit plate or jewels with 
his bankers, intending to be absent from home lor 
a great number of years, and those chattels were 
converted by his bankers to their own use in fraud 
of the owner, and he were to come back at the end 
of seven or eight years, he is utterly remediless, 
either in the shape of an action at law or of a suit 
in this court, because the dealing with his property 
has been in the nature of an agency. I  appre
hend the true rule applicable to these cases is to 
be found in the dase of Foley v. H i l l  (2 H . of L. 
Oas. 28), where it is clearly stated by Lord 
Oottenham, who distinguishes between the con
fidence reposed in a factor or agent and the con
fidence reposed in a person who is merely in the 
position of a banker. A  more banker who takes 
charge of his customer’s money is not in any fidu
ciary relation to him with respect to the particular 
coins or notes deposited, because it is the ordi
nary course of trade to make use of them for his
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own profit He does make use of them, and he 
invests the money deposited with him, and his 
customer does not require from him the very coins 
or exchequer bills which he deposited with him. 
But in the present case we have an agent who is 
entrusted with these funds not for the purpose of 
being remitted when received to the principal, but 
for the purpose of being employed in a particular 
manner in purchase of land or stock, and which 
moneys the factor or agent is bound to keep 
totally distinct and separate from his own money, 
and in no way whatever to deal with or make use 
of them. How a person who is entrusted with 
funds under such circumstances differs from one 
in any ordinary fiduciary position I  am unable to 
see. That being so, the Statute of Limitations 
appears to me to have no application to the case.” 
That obviously enlarges the definition which Kin- 
dersley, Y.C. gave, and points out that aman may be 
bound by an express trust where moneys, which in 
no sense belong to him and in which he has no kind 
of interest, or goods, plate, or jewels, are placed 
in his hands by the real owner as depositee of 
them, and that without any writing or even ex- 
pression in words that it was to be in trust. That 
would come, according to Lord Hatherley’s dictum 
here, within the definition of express trust, and 
that seems extremely reasonable, and therefore one 
must consider that the express trust is somewhat 
larger than what Kindersley, V.C. defines it to be, 
in the case which I  have been referred to. Now 
in this case of Burd ick  v. Garrick there could be 
no kind of doubt about there being an express 
trust, because the alleged trustee there was a 
person to whom a power of attorney had been 
given to collect moneys belonging to the donor of 
such power, and with them, amongst other things, 
to purohaso land, and procure it to be conveyed to 
the donor of the power of attorney, and to invest 
the residue of such moneys in certain securities, 
either in the name ot such donor, or in the name 
or names of other persons in trust for him. 
Therefore, in that particular case there was as 
plain an expression of trust as could well be ; but 
still the remarks I  have read from Lord 
Hatherley’s judgment go much further, and show 
that there may be an express trust without any 
actual expression in words where property and 
money, wholly and solely belonging to the person 
who deposits, is deposited with another person for 
the benefit of the depositor. Then, that being the 
nature of an express trust, the question I  have to 
consider is, whether these facts which I  have 
mentioned bring this case within that doctrine. 
In  the first place, we cannot help remarking that 
this not an entirely analogous case, because the 
moneys which would come to the hands of the 
mortgagee, upon the exercise of the power of sale, 
were not moneys in which he had no interest. 
They were moneys in which he had a very largo 
interest, moneys which, if the security should 
happen to be deficient, would wholly belong to 
him. This consideration led me to suggest, 
during the argument, a reference to a case which 
shows how very reluctant the court is to hold a 
mortgagee to be a trustee to all intents and pur
poses. The case referred to was Kirkw ood  v. 
Thompson, before Lord Hatherley, who there 
adopted and approved the language of Wigram, 
"V.C., in Dobson v. Land  (8 Hare, 216), in which 
case the Vice-Chancellor refused to hold that a 
mortgagee in possession, who bad insured the pro

perty in the absence of covenant, was a trustee of 
the policies for the mortgagor. Now in this case 
of Kirkw ood  v. Thompson Lord Hatherley had to 
consider a state of things where a mortgage was 
entirely in the form of a trust for sale, and a 
second mortgagee had bought the mortgaged pro
perty under that trust for sale, and Lord Hatherley 
says : “ The defendants, no doubt, were trustees for 
sale, but until they do sell they cannot on that 
account be put in a worse position. I  see no 
difference between the case of an ordinary 
mortgage and that of a trust for sale. I t  is not 
such a trust as would enable the mortgagor to file 
a bill to have the property sold, because the dis
cretion as to selling or not is in the mortgagee 
alone. On the other hand the mortgagee can
not file a bill to foreclose, but is limited to 
his remedy by sale, and that distinctly makes 
no difference in his position, which is that of 
mortgagee.” Now, that certainly was a very 
strong decision, because there was, so far as words 
can go, the most explicit and express trust that 
can possibly be imagined; but, nevertheless, 
though the trust was so very explicit aud express 
upon the face of the deed, Lord Hatherley held 
that the true relation of the parties was that of 
mortgagor and mortgagee, and he would disregard 
the very words and hold that a mortgagee was not 
to all intents and purposes a trustee notwith
standing such express words. That case came 
before the present Court of Appeal in Locking v. 
Parker (27 L. T. Rep. N. S. 635; L. Rep. 8 Ch. 30), 
where the facts as stated in the marginal note 
were these : [His Lordship read the head-note of 
that case and continued :] There had been there 
possession taken more than twenty-one years 
before the filing of the bill, and nothing in the 
way of acknowledgment within the meaning of 
the Act, but there had been certain Bales under 
that trust for sale, and the mortgagee had received 
the money. “ I t  is said,” says James L.J., “ how
ever, that there is an express trust in the deed 
with reference to the sale moneys. The Solicitor- 
General in his argument admitted that there 
might be an express trust with reference to the 
sale moneys in exactly the same way as when a 
mortgagee sells under the powers of a common 
mortgage. In  that case, when the estate has been 
sold, there is an express trust of the surplus 
money for the mortgagor, and if there had been 
any allegation in this bill, or any evidence that 
there were any surplus moneys, the bill might 
have been sustained for those surplus moneys. But 
this is not the frame and intention of the bill. The 
bill prays the execution of the trusts of the inden
ture, and is in substance a bill for the redemption 
of the estate which, under the circumstances, 
cannot, according to the view we have taken, be 
sustained.” In  the earlier part of his judgment 
he quotes the words I  have read from Kirkwood  v. 
Thompson, and continues: “ I f  I  may be permitted 
to say so, I  entirely concur not only in those 
words, but in the spirit of those words, that it is 
not for a court of equity to be making distinctions 
between forms instead of attending to the real 
substance and essence of the transaction. What
ever form the matter took, I  am of opinion that 
this was solely a mortgage transaction between the 
mortgagor and Lysimachus Parker,” who was the 
person entitled to the mortgage money. I  have, 
therefore, a series of decisions—there are other 
cases to the same effect, but none, so far as I  am
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aware, in the least degree contradictory showing 
that, even where the words of the mortgage express 
a trust in the most clear and explicit manner, the 
court is very loth to hold the mortgage to be a 
trust to all intents and purposes. _ As I  read this 
last case, where, under an ordinary power o 
sale, there is an express trust of the moneys 
to be received by the mortgagee, that is no a 
trust which the mortgagor Gan enforce at 
all, except as to the surplus. Where a trust 
is so expressed, he may say, Th^ mortgagee 
is a trustee for me of the surpius. Bub a™ 
dealing with a case where there was no such trust 
expressed at all, and I  have to say whether there 
is a relation between mortgagor and nior 
gagee, which is to such an extent fiduciary a , 
in the absence of any such words, 1 am to o 
there was an express trust binding the mortgagee, 
in case he sells, in favour of the mortgagor or 
second mortgagee, which is the same thing, 
course I  must look at the consequences, It  at any 
time—at least within twenty years, at any ' 
that is, until, according to the ordinary ru e 
equity, a presumption of payment would arism 
mortgagor or second mortgagee might com 
an action against the first mortgagee, alleging that 
he had sold and that there was a surplus, and 
require him to account, and that, althoug 
had been no acknowledgment of the exis e 
any surplus, or of the mortgagor s rig 1 
any shape or way within those tweuty yea
th e  Bale, th a t  is a v e ry  serious pos ition  111
to put the mortgagee, and, in the absence 
tiuct authority, !  should be very reluctant to hold 
that to be the case. But I  hold the true result of 
these decisions to be this, that, in th isP ... 
case, where there is no trust expresse, _
writing or verbally, of the proceeds of t le > 
trust can possibly arise until it is shown ‘
surplus. Then I  am disposed to hold that the e 
is sufficient fiduciary relation between 
gagor and mortgagee to make the mor g K 
structively a trustee of the surplus, 
seems to me to be a case not of expresstriist at all, 
but of constructive trust; that is to say, 
which only arises upon proof of the iac ‘ ,, r
was a surplus in the hands of the mor g S 
paying himself. And if that be so, the« ordinary
rules of a court of equity would apply, raise
would be allowed to enter into evide ,
the question of constructive trust after "
D ry period had expired. In  ^ is  case, that is to 
say, alter six years had expired, w ith o ii^  . . 
ledgment of the mortgagor’s title or of g
any surplus, from the time when the money had 
been received by the mortgage?, a court of equity 
would not allow parties to enter into evi ' , 
the purpose of showing that there was P 
in order to raise the case of constructi >
that the case of constructive trust oes p
the present plaintiff. Accordingly, I  hold that the 
reply on the ground of express trust fai s, 
true relation of the parties would bo that, it there 
were a surplus, the mortgagee might cons rue 
tively be held to be a trustee of that; surplus but 
that it would be impossible, after the lapse of six 
years from the receipt of that money without 
acknowledgment, to allow the plaintili to en^e  ̂
into evidence for the purpose of making out that 
constructive trust; and accordingly the statute 
ie a bar, or rather the court of equity, acting 
upon the analogy of the statute, would pre-

vent this case of constructive trust being raised. 
The other reply was this, that there had been 
sufficient acknowledgment) since the receipt ot 
the money to enable the plaintiff to avoid the bar 
of thTstaU e. As to the law upon that subject 
several cases were referred to, one oE which is 
Prance v. Sympson (Kay, 678). In  that case the 
nlaintiff being solicitor and promoter of a railway 
company, appointed the firm o£ A ‘Beckett and 
Sympson, in which he and the defendant were 
both partners, solicitors to the company, upon the 
terms of dividing the profits. Afterwards he 
wrote to the detendant for an account. The 
Question was whether the defendant’s answer 
»mounted to an acknowledgment, and Lord 
TIatberley says : “ The answer to that letter is, I  
have had a long talk with my partner about this 
matter; he says and insists than there is a large 
balance owing to him, but I  have put the matter- 
right with him, and you and I , must go into it 
and settle the account.’ I t  may be said that there 
“  some ambiguity in this, but the following 
words entirely remove it, aud I  should have 
thought, even without them, that settling the 
account meant paying any balance that might be 
due ■ the letter however continues, lb is 
necessary we should sit down to this matter, and 
nub it on the square.’ What can that mean but 
an engagement that any balance that might be 
due should be paid F . . I  am of opinion that these 
letters contain a sufficient acknowledgment of the 
existence of an unsettled account, and a sufficient 
nromise to settle it in the sense of payment to 
take this case out of the statute.” Now that case 
I  take to be a decision, that in the letter there 
was not merely the admission- of an unsettled 
account—a pending account which ought to be 
settled—but also an engagement to pay what 
might be found due on settling that account. 
However, a different view seems to have been 
taken of [it by one of the most learned judges wo 
ever had, every word of whose judgment is 
always deserving of the greatest possible atten
tion In  the case of the River Steam Company, 
M itchell’s claim  (25 L. T. Rep. N.S. 319 ; L. Rep.
6 Oh. 822), Mellish, L.J. refers to Lord Hather- 
ley’s judgment in Prance v. Sympson, and says: 
‘‘ There the Vice-Chancellor, as it appears to me, 
acted strictly in accordance with the rule. 
Those words are very important, because in what 
follows I  venture to express, with great ditii- 
dence, a doubt whether he has quite accurately 
given the effect of Prance v. Sympson. But 
whether he has or not, he says that his version is 
strictly in accordance with the ruie. He goes on: 
■‘ That was a case of taking an account which 
could only be taken in a court of equity, and 
there was a letter admitting that the account must 
he taken, and that there was a right to have it 
taken. From that the Vice-Chancellor inferred 
that there was a promise to pay what might be 
found due on the caking of that account, just as 
here we might infer from the promise to lefer to 
arbitration a promise to pay what the arbitrators 
might have found due if the arbitration had taken 
place. With that all the other authorities are 
perfectly consistent.” Now I  ventured to say that 
1 doubted whether that is a precisely accurate 
description of Prance v. Sympson, because it 
seems to me, if I  understand the language of the 
Vice-Chancellor, that he there found, not merely 
an admission that there was a pending acoount
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which must be Bettled, but also words besides 
which amounted to a promise to pay. But, bo 
that as it may, this case of the River Steamer 
Company (ubi sup.) shows in the plainest possible 
manner that it was Mellish, L.J.’s opinion that if 
there was an admission that an account must be 
taken, and that there was a right to have it taken, 
it  would be consistent with all principles, and with 
the previously decided cases, that you must infer 
from that a promise to pay. And if I  may venture 
to express my own opinion, that seems quite 
reasonable. I  suppose there is no doubt about the 
law that, if there be an unqualified admission of 
a debt, that acknowledgment implies a promise 
to pay. And surely it seemH quite as reasonable 
where there is an unqualified admission that 
there is a pending account between two parties— 
pending that is in the sense that it is not a settled 
account binding upon them, but an account which 
either party is at liberty to examine—to say that 
that is an admission from which you may infer a 
promise that when the account is settled the 
balance shall be paid. Now, with that preface, I  
come to the letters which are in question in this 
case, and I  have to see whether they bring this 
case within the rule. [His Lordship read the letter 
of the 28th Aug. 1874.] Now in this letter was 
inclosed an account which has been put in 
evidence, and which brings out a balance of 
3291. 8s. 10d. due from Berridge to the second 
mortgagee as representing the mortgagor subject 
only to a claim entered on the other side, 
“ Griffiths, Tate, and Go’s claim, paid on account 
of Georgian, 6th May 1873, 5001.” and Hollams’ 
and Co.’s law charges, which aro left; in 
blank. So that, on the face of the account sent, 
there is an admission that upon that account, 
unless those two claims swept away the balance, 
there was a balance due to the plaintiff, the Becond 
mortgagee. Besides that there is a clear ad
mission that it  was a pending account unsettled, 
because he says, in reference to this account, “ I  
will furnish any explanation required, and all 
necessary vouchers are at your order for exami
nation.” Moreover, there is a reference to “ a sum 
of 8391. Is. Id . standing to the credit of Preston 
and Banner, awaiting final settlement.” There
fore, I  have no hesitation whatever in holding 
that this letter and the account sent in it 
are a most clear admission of a pending account, 
and more, that they amount to an admission that 
there wili in any event, unless Hollams and Go.’s 
law charges should be very large, be a balance 
due to the second mortgagee, because to the 3291. 
has to be added the 8391-, which would more than 
cover the 5001. of Griffiths’ claim. That letter 
was written within six years before the commence
ment of this action, and if  the matter stood there 
I  should have no hesitation in holding that it is a 
sufficient acknowledgment to take the case out of 
the statute. But the matter does not rest there, 
because on the same day Berridge writes again to 
the same persons. [His Lordship read the second 
letter of the 28th Aug. 1874, set out above.] That 
would swell the amount due to the second mort
gagee. And then comes a letter of the 17th Oct. 
1874, from Cooper, who was Berridge’s agent, and 
whose letter since the Mercantile Law Amend
ment Act (19 & 20 Yict. c. 97), s. 13, may be a 
sufficient acknowledgment. [His Lordship read 
the letter set out above.] I f  there was the smallest 
doubt its to the meaning of the former letters.

that puts it beyond question that now Mr. 
Berridge was prepared shortly after the letters of 
the 28th. Aug. to pay over the balance. I  suppose 
the ¡claims of Griffiths and Co. and Hollams’ law 
charges had been settled some other way or were 
abandoned. There are certain other letters which 
are material. The correspondence seems to have 
gone to sleep till the 24th Nov. 1879, when the 
matter was wakened up again by a letter from 
Messrs. Martin, the plaintiff’s solicitors. [His 
Lordship read the other letters set out. above, 
concluding with Berridge’s letter of the 30th Dec. 
1879, ending with the words, “ The whole matter 
should be disposed of at the same time.”] Now, 
what does that mean ? I t  can only have one 
meaning, viz., There is a pending account between 
you and me. Probably there will be something 
due to you ; perhaps not. The account has to be 
settled, and the whole matter has to be disposed of 
atonetim o; and when you ask me to concur in 
handing over money to you, I  defer doing that 
until the account is finally settled, and when it is 
so settled there is to be a proper payment. Then 
the correspondence continues, and there is only 
one other letter I  care to notice. [His Lordship 
read Berridge’s letter of the 3rd Jan. 1880.] Every 
line of that letter, the offer to produce vouchers, 
and the statement that there would be another 
item to bo entered in the shipping account, shows 
that Berridge treated the account as being a per
fectly open and unsettled account. I  cannot in the 
least doubt that the result of this correspondence 
(and I  am entitled to take it altogether if it be 
necessary) is a clear admission not only that there 
was a pending account which must be settled in 
the sense of having the account properly taken 
and vouched, but also a clear promise which is, I  
think, sufficiently expressed, that whatever is 
found due upon the taking of that account will be 
paid by Berridge. Therefore I  do not think it 
necessary to call in aid the words of Lord Justice 
Mellisli’s judgment in The li iv e r  Steamer Com
pany's case (ub i sup.), and I  have not the 
least hesitation, looking at this correspondence, in 
holding that the Statute of Limitations is avoided 
in this case by there having been sufficient acknow
ledgment within the six years ; and accordingly I  
shall direct an account to be taken of the 
Georgian mortgage in the usual form against 
a mortgage in possession, which possession was 
taken on the 10th Deo. 1874. There are two other 
questions which I  have to dispose of. 1 am asked 
to decide whether two items entered in this 
account are properly chargeable against the second 
mortgagee. The first of these is for interest in 
lieu of notice due upon the Retriever. Now, the 
Retriever was posted as missing at Christmas 1871, 
and the insurance upon her was paid to Berridge. 
Therefore, more than a year before the sale of the 
Georgian, the Retriever disappeared altogether. 
The subject of the mortgage was gone, the 
moneys which represented it had been received by 
Berridge, and the only mode by which any moneys 
due in respect of the Retriever would be brought 
into the Georgian account would be on the prin
ciple of consolidation. No argument was ad
dressed to me of that sort, and I  suppose the case 
of Re Raggett, E x  parte W illiam s  (44 L. T. Rep.
N. S. 4; L. Rep. 16 Ch. Div. 116), would be con
clusive against it. The short point there decided 
was that, after one mortgage property had ceased 
to exist, there could be no consolidation of the
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mortgage debt. That would apply to this ease, 
and prevent anything on account of the Retriever 
mortgage being brought into this account, lue  
other point is this. The account claims six 
months’ interest on the balance due on the 
Georgian mortgage from the 1st Jan. 1874, in lieu 
of notice. The contemporaneous agreement exe
cuted the same day as the mortgage provided that 
interest should be paid upon the sum due upon 
this security half-yearly, in advance, on the 1st 
Jan. and on the 1st July. Therefore, ou the 1st 
Jan. 1874, half a year’s interest would be payable 
in advance under that agreement. But before the 
1st Jan. 1874, viz., on the 10th Dec. 1873, Berndge 
bad contracted to sell the Georgian, and had 
received the deposit. The purchase was to be 
completed within thirty days, which would extend 
over the 1st Jan. 1874. Tho balance of the money 
was not actually received until the 3rd Jan. 1874. 
Now, the question is whether I  can allow a mort
gagee, who has voluntarily sold the mortgaged 
property before tho day upon which tho interest 
becomes payable in advance, but has not received 
the money, to claim the interest payable in advance
when he receives the balance of the purchase 
money, more than enough to pay him, two days 
after the day fixed for payment of the interest in 
advance. 1 conceive that—this not being a case 
in which the mortgagor was paying on the 
mortgage, or in which he had requested anything 
to be done at all in tho matter, but a case in winch 
tho mortgagee was acting of his own mere motion 
in realising the subject of the mortgage it would 
be in the last degree inequitable to allow him to 
have six months’ interest for a period during t e 
whole of which, except two days, he would have 
the mortgage money in his own pocket. . 16I? ' 
fore, upon the ground that it is an inequita e 
claim, and one of those inequitable claims which
the court always watches very jealously in a case
between mortgagor and mortgagee, 1 disa ow 
that six months’ interest, and allow Berridge 
interest down to the 3rd Jan. 1874 upon the moneys 
from time to time due on the mortgage.

Solicitors for the plaintiff, W ynn  and Son.
Solicitors for the defendant, H ollam s  and 

Coward.

PROBATE, D IVO R CE, A ND  A D M IR A L TY  
D IV IS IO N .

A D M IR A L T Y  BU SINESS.
Reported by J . P . Aspinall, and P . W . K a ik e s , Esqrs.,

B arris te rs-a t-Law .

F riday , M arch  4, 1881.
(Before Sir R. P hillimore and Trinity- M asters.)

T he L ove B ird .
C ollis ion—Regulations fo r  Preventing Collision,s 

at, sea, A rt. 12.— Mechanical fo g h o rn - f t )
Viet. 85, s. 17— “ Necessary departure — Pos
sible ”  contribution to collision —Both to blame.

The neglect o f a steamship to stop and reverse in  a 
foq  on hearing a m o u th  foghorn ahead o f her 
w i l l  render her to blame fo r  a collision w ith  the 
sailing ship sounding the fog horn ; but the 
sailing ship is also to b lam e i f  she does not use 
the mechanical foghorn provided fo r  by the 
sailing rules, art. 12 (Sept. 1880), as such a fo g 
horn m ight possibly have given the steamship 
earlie r w arning, and the n 'o lect to use i t  cannot

be excused unless circumstances rendered a
departure fro m  the ru le  necessary : (Merchant
Shipping Act 1873, 36 Sf 37 Viet. c. 85, s. 17.)

The neglect to use a  m e ch a n ica l foghorn is not ex
cused by the fa c t that the sa iling ship M l  port 
before the regulations came in to  force, i f  the 
master at the time o f sa iling knew that the rules 
would come in to  force during the voyage.

T his was an action brought by Wilhelm August 
Sarnow and others, the owners of the barque 
Pansewitz, of 333 tons register, against the owners 
of the Love B ird , a screw steamship of 438 tons 
register, for the recovery of damages caused by a 
collision which took place between the two vessels
about 5.30 a.m. on the 4th Sept. 1880, in the North 
Sea, about one hundred miles to the south-west 
of the Skager Rock. There was a thick fog 
at the time, and the Pansewitz stated in her 
preliminary act that “ the foghorn was duly 
sounded according to the regulations for a vessel 
with the wind abaft her beam, and on the whistle 
of the Love B ird  being heard the horn was again 
sounded with three blasts in succession, and the 
Pansewitz was kept on her course, and when 
the Love B ird  was made out she was loudly- 
hailed ; ” while the Love B ird  in the same document 
admitted that “ on hearing the Pansewitz s 
trumpet the second time her engines were stopped 
and put full speed astern, and directly the vessel 
was sighted the helm was kept to starboard 
The Pansewitz charged the Love B ird  with gom„ 
at. an immoderate speed and neglecting to keep a 
good look-ont, and stop and reverse, and keep out 
of the way of tho Pansewitz, while the Love B ird  
pleaded, among other contentions which were 
not established, that- the Pansewitz neglected to 
comply with article 12 of the Sailing Rules, and 
that as far as the Love B ird  was concerned the 
collision was the result of inevitable accident. 
Article 12 oE the rules, which came into operation 
on the 1st Sept. 1880, is as follows:

A  steamship shall be provided w ith a  steam ”
othor efficient steam sound signal, so placed iffiat the 
sound may not be intercepted by any ^ strn o tio n , and 
with an efficient foghorn, to bo sounded by a fellows or 
other mechanical means, and also with an e?j101e“* ” 1 ' 
A  sailing Bhip shall be provided with a similar foghorn 
and bell.

The Merchant Shipping Act 1873 (36 & 37 Viet, 
c. 85). s. 17, is: . . . .

I f  in case ®f collision i t  is proved to the court that 
any of the regulations for preventing a t sea has been 
infringed, the ship by which such regulation has been 
infringed shall be deemed to be in fault, unless it  «  shown 
to the satisfaction of the court that the circumstances 
of the ease made departure from the rule necessary.

I t  appears that the Pansewitz was at Dieppe 
until nearly the end of August, and that she had a 
copy of the new sailing rules on board at that 
time. There was no evidence that a mechanical 
foghorn could not be obtained at Dieppe.

The further material facts of the case appear in 
the judgment.

The following cases were also cited :
The Hibernia;
The Fanny M. C arv ill;
The Khedive

B u tt, Q.C. (with him M yburgh) for the plaintiffs.
_The j j 0Ve B ird  was alone to blame for this
collision In  her preliminary act she admits it 
was not until she heard the Pansewitz’s trumpet 
the second time that she stopped. The evidence 
shows thqt she heard it quite clearly the first time
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and she fchen knew, and must be taken to have 
known, that there was a sailing vessel ahead, and 
that there was a risk of collision, and yet she con
tinued to go ahead, without even slackening her 
speed. I f  the Love B ird  had stopped when first 
she heard the trumpet, there would have been no 
collision. She did not, and the sole cause oE the 
collision was her persisting in going on in spite of 
her knowledge of the position of the Pansewitz. 
Had it been clear weather, and had the Love B ird  
known the position of the Pansewitz by actually 
seeing her, and nevertheless run her down, the 
Pansewitz would not have been to blame for not 
having a foghorn. In  other words, in a case where 
sufficient warning was given and disregarded, it 
cannot be said that the absence of greater, that 
is, more than sufficient warning, could have 
possibly contributed to the collision. Besides this 
rule came into operation after the vessel started 
on her voyage, and at the time she so started. 
She was not bound to have, and had not such a 
foghorn on board. Surely this is a case in which 
the exception contained in the 17th section of the 
Merchant Shipping Act 1873 (36 &  37 Viet. c. 85) 
applies, and the court should be satisfied that cir
cumstances rendered a departure from the rule 
necessary. I t  was not only necessary to depart 
from the rule, but impossible to do otherwise.

Clarkson, Q.O. and Dr. P hillim ore  for the 
defendants.—I t  is absurd to say that the absence 
of the mechanical foghorn could not possibly have 
contributed to the collision. When we heard the 
trumpet of the Pansewitz, wo were so near that it 
was impossible for us to avoid her. The first time 
the trumpet of the Pansewitz was heard it 
was heard only faintly, and we concluded, and 
were justified in so doing, that she was at a con
siderable distance, and that there was no risk oE 
collision. Had the Pansewitz been furnished with 
a mechanical horn, as she ought to have been, she 
would have conveyed the sound we lirst heard 
from a considerable distance—a distance at which 
there would have been no risk of collision, and 
from the distance at which she actually was 
would have conveyed a much greater volume of 
sound. We were justified in considering that 
there was no risk of collision when we first heard 
the trumpet, and when we heard it the second 
time we did all that was possible, but it was too 
late to avoid the collision. The collision was on 
the side of the Love B ird  inevitable accident. I t  
is no defence for the Pansewitz to say that she had 
not one on board when she sailed. She knew, or 
ought to have known, the rules were coming into 
operation, and ought to have provided herself 
with one beforehand. Besides,she could probably 
have got one at Dieppe.

B utt, Q.C. in reply.
Sir R. P hillimore.— In this case I  have con

sulted with the Elder Brethren, and we have no 
doubt whatever that the steamer is to blame for 
this collision. There was a thick fog from the 
land, and she heard the foghorn faintly or loudly 
according to the evidence, three blasts, nearly 
ahead, and she proceeded on her course, neither 
stopping or reversing her engines, which it was 
clearly her duty under the circumstances to have 
done. She is therefore to blame for this collision. 
But it remains to consider whether the sailing 
vessel is not also to blame. Now the rules on 
this subject came into operation on the 1st Sept.

last, and the important rule, the 12th, is to this 
effect: “ A  steamship shall be provided with a 
steam-whistle or other efficient steam sound 
signal, . . . and with an efficient foghorn to be 
sounded by a bellows or other mechanical means, 
and a sailing ship shall be provided with a 
similar foghorn and bell.” There is no dispute 
that the sailing vessel in this case was not pro
vided with such a foghorn as is provided by this 
rule. Her case is, that she was at Dieppe on the 
28th Aug. when the rules had not yet come into 
operation. But she was perfectly aware that they 
would come into operation after she left Dieppe, 
and her evidence is that she had a copy of the 
rules on board on the last day of the month at 
Dieppe. Her excuse, however, is that there was 
not a foghorn on board at the time she sailed. 
There is no evidence that there was not one to bo 
got at Dieppe, and the judgment of the court 
would not excuse a vessel, knowing, as she did, 
that the rules would come into operation on the 
day they did, for not having an efficient foghorn 
ou board. I  am therefore very Borry to say that 
though it operates severely upon the sailing 
vessel, I  cannot bring it under the exception in 
the Act “ unless the circumstances of the case 
made a departure necessary.” The Merchant 
Shipping Act 1873 (36 &  37 Viet. c. 85), s. 17, 
enacts’ ‘‘ I f  in any case of collision it is proved to 
the court before whom the case is tried that any of 
the regulations for preventing collisions at sea 
under the Merchant Shipping Act of 1854 have 
beon infringed, the ship by which such regulations 
have been infringed shall be deemed to be in fault 
unless it is shown to the satisfaction of the court 
that the circumstances of the case made a depar
ture from the regulations necessary.” There are 
several judicial decisions which have been applied 
to this 17th section, and they have decided that, in 
the absence of evidence to the contrary, if by any 
possibility a non-compliance could have contri
buted to the collision, the party neglecting the 
rule is to blame. I  am sorry to say that this 
section of the statute applies to the case before 
me. I  cannot see, nor can the Elder Brethren of 
Trinity House see, that by no possibility could the 
presence of a foghorn have prevented the collision, 
for it might possibly have given more warning to 
the other vessel. Therefore 1 am bound to say 
that the steamer is to blame, and that the other 
vessel is equally in fault. Thero will be no costs 
on either side.

Solicitors for the plaintiffs, the owners of the 
Pansewitz, Thomas Cooper and Go.

Solicitors for the defendants, the owners of tho 
Love B ird , J. A . and H . F . Farnfie ld.

Tuesday, M arch  29, 1881.
(Before Sir R. P hillimore.)

Preiin  v . B ailey and others. 
lia is in g  wreck in  the Thames— Salvage— General 

average— Contribution by cargo owner— Thames 
Conservancy Acts.

Where a ship carry ing  cargo is sunk in  the Thames 
by collis ion occurring through her own negligence 
and lim its  her lia b ility  under the Merchant 
Shipping Acts, and her owner, upon ship and 
cargo being raised by the Thames Conservancy 
under the ir special Acts, pays the cost o f ra ising
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to the Conservancy, and hands over the cargo to 
the owner thereof upon an undertaking by the 
la tter to pay a ll general average and other charges 
legally fa ll in g  on the cargo, the shipowner cannot 
recover any contribution fro m  the cargo owner m  
respect o f ra is ing  the cargo.

The ra is ing  o f ship and cargo under the Wrecks 
Removal Act 1877 (40 Sp 41 Viet. c. 16) is not a 
salvage service g iving a claim to general average, 
and, even i f  i t  were, the negligence o f the ship
owner would preclude him  fro m  recovery, as he 
would thereby pro fit by his own wrong.

T h is  was an action brought by William Prehn, the 
owner of the steamship Ettriclc, of the port of 
London, against William Bailey and all other the 
owners of the steamship or vessel St. Petersburg, 
her tackle, apparel, furniture, cargo and freight, 
and against the master and crew of the St. Peters
burg, and 9,lso against Robert Somenthal and 
Company, and Ferdinand Duboc, the owners of 
the cargo on board the Ettriclc for the limitation of 
the liability of the Ettriclc in respect of tbe losses 
and damages arising out of a collision which 
occurred between the Ettric lc  and the St. Peters
burg on the 5th March 1880 off Gravesend in the 
river Thames in consequence of which the St. 
Petersburg was damaged, and the Ettriclc so much 
damaged that she sank with her cargo.

The plaintiff admitted that the collision was 
occasioned by the bad navigation of the E ttr ick , 
but pleaded that no loss of life or personal injury 
was caused by the collision, and that the collision 
occurred without his actual fault and privity, and 
also paid into court 19721. 6s. 6cl., being 81. per 
ton of the registered tonnage of tbe Ettriclc, with 
interest from the date of the collision; and 
claimed that the liability of the E ttrick  should be 
limited to that amount, that all actions against 
her in respect of the said collision should be 
stayed, and that directions should be given for 
ascertaining the several persons entitled to claim 
against the said sum.

Judgment was given by Sir R. Phillimore, 
20th July 1880, in the terms claimed by the 
plaintiff; and thereupon the plaintiff and defen
dant, pursuant to O rd e r  X X X IV . of the Judica
ture Act 1875, concurred in stating the following 
special case:

1. This is an action, commenced on the 2oth 
May 1880, by the owner of the steamship 
Ettriclc, to limit his liability in respect of the 
losses and damages arising out of a collision 
between the steamships Ettric lc  and St. Petersburg, 
on the 5th March 1880, in consequence of which 
collision the E ttr ic k  sank, with all her cargo, in 
Gravesend Reach, in the river Thames.

2. Tbe plaintiff is tbe owner of the E ttrick , and 
Ernest Emil Wendt, D.C.L., is, for the purposes 
of this special case, to be considered the owner ot 
293 bales of wool, forming part of the cargo on 
board the E ttr ic k  at the time of the collision, and 
a defendant in this action.

3. In  the present action, tbe plaintiff admitted 
that the collision was occasioned by the bad navi
gation of the E ttr ic k , and claimed (in ter a lia ) a 
declaration that he and the E ttr ic k  were not 
responsible in damages in respect of the loss, or 
damage by reason of the collision to an amount 
exceeding 81. per ton ot the registered tonnage of 
the E ttrick . A copy of the pleadings herein is

marked “ A.,” and is to be considered as forming 
part of this special case.

4 The usual judgment in limitation actions was 
made on the 28th July 1880, a copy of which 
is to be considered as a part of this special case.

5. By this judgment the plaintiff was pro
nounced entitled to the limited liability, as 
claimed on payment by him into court of the sum 
of 19721. 6s. 6d., and certain interest; and inquiries 
were directed to ascertain the persons entitled to 
claim upon the said sum.

6. The plaintiff has paid into court the said sum 
as required, and the inquiries directed were pro
ceeded upon in the Registry, and it thereupon 
appeared, as the fact was that the said Ernest 
Emil Wendt, D .C .L , was entitled to claim in 
respect of the 293 bales, and he has claimed 
herein accordingly against the said fund so paid

7. In  the month of March 1880 the Thames 
Conservancy, by virtue of the powers vested in 
them by statute, raised the said vessel E ttrick , at 
the place where she bad sunk, and the principal 
part of tbe cargo, including the said bales ot 
wool was raised in her, and upon an undertaking 
being given on behalf of the owners of the Ettric lc  
to the Thames Conservancy to pay tbe costs ot 
raising, the said vessel E ttr ick  and her cargo were 
handed in their damaged condition to the plain
tiff. The wool was damaged, and liable uo further 
deterioration from its wet condition.

8. The said ErneBt Emil Wendt, D.C.L., applied 
to the plaintiff for immediate delivery of his said 
bales of wool, but the plaintiff as the owner ot 
the E ttrick , refused to give up the said bales 
withont receiving an undertaking that tho said 
Ernest Emil Wendt, D.O.L., would pay him 
freight and all general average and other charges 
that might legally iall on the said bales of wool.

9. The plaintiff accordingly gave up the said 
bales of wool to the said Ernest Emil Wendt,
D.C.L., on an undertaking being entered into by 
the said Ernest Emil Wendt, D.C.L., in the terms
of the following letter :

March 27, 1880.
To the owners of the Ettrick.

Dear S irs ,-In  consideration of your giving me delivery 
order for the bales of wool specified at foot (so far as 
you are able) for the purpose of immediate sale in 
London, X hereby undertake to pay you freight on same 
as though the wool had been delivered at liravelmes. 1 
also undertake to pay all general average or other 
charges that may legally fall on the wool.

Yours truly, E. E. Wendt.

120

33
87
21

Bales of Wool referred to :
A.D.
M

, PC.
, E.

A2P. 
’ D.

11
15

, N.S.

10. The value of the E ttr ic k  when raised was 
11001. The expenses of raising her with her cargo 
amounted to about 4001.

11. The plaintiff has claimed from the said 
Ernest Emil Wendt, D.C.L., as owner of the said 
bales of wool, 1241. 15s. 2d., as the proportion of 
the expenses of raising the E ttr ic k  with her cargo, 
which he alleged to be due from him as general 
average, salvage, or otherwise on the said bales or 
in respect thereof.

12. The expenses of raising the E ttr ic k  and
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her cargo -vtero rot enhanced by any expenses 
specially incurred for raising the said defendant’s 
bales of wool.

13. The plaintiff has claimed against the fund 
in court for the amount of 1241.15s. 2d., which he 
alleges to be due for general average salvage or 
otherwise from the said Ernest Emil Wendt,
D.C.L. or to fall on the said wool as aforesaid, and 
he also claims in the alternative to be paid the 
said amount by the said Ernest Emil Wendt,
D.C.L. as owner of the said goods irrespective of 
the said fund in court.

The questions for the opinion of the court are 
(1) Whether under the circumstances above set 
forth the plaintiff is entitled to the said sum of 
124i. 15s. 2d., or to any and what sum by way of 
general average, contribution, salvage, or other
wise; and if so (2) Whether the plaintiff is 
entitled to prove against the said fund in court as 
aforesaid in respect of such sum or any part 
thereof or otherwise in respect of the matters 
aforesaid ; (3) Whether the plaintiff is entitled to 
be paid the said sum or any and what sum by the 
said Ernest Emil Wendt, D.C.L. personally.

The court is to have power to order such 
accounts, average statements, or inquiries (if any) 
as the court may think right to be taken or made ; 
and if the court shall be of opinion in favour of 
the plaintiff such decree, judgment,, or order shall 
be made as the court shall think right,either for 
proof against the said fund in court or payment 
by the said Eruest Emil Wendt, D.C.L. personally 
of such sum and costs, if any, as the court shall 
determine. I f  the court shall be in favour of the 
said Ernest Emil Wendt, then the court shall 
make such decree, judgment, or order, in his 
favour as to the said court shall seem fit.

Dr. P hillim ore  for the plaintiffs.—I t  is true 
that before the Merchant Shipping Acts a ship
owner by whose negligence a cargo entrusted 
to him for the purpose of being carried had 
been sunk would have been unahle if he had 
salved the cargo to recover anything either in 
respect of salvage in the cargo or personally from 
the owner, otherwise the law would have been 
allowing him to profit by his own wrong. But 
the Merchant Shipping Act alters this by direct 
legislation. The law as it existed was found to 
bear heavily on shipowners whose servants were 
guilty of negligence, and the Merchant Shipping 
Act was therefore passed and provided directly 
that under such cases a shipowner should bo ablo 
and limit his liability to 81. per ton of his ship’s 
tonnage and should then not be liable for anything 
further, in fact should cease to occupy the position 
of a wrongdoer. I f  the owner of the E ttr ic k  had 
offered to pay the ship’s proportion of the cost of 
raising tho ship and cargo, and refused to pay any
thing for the cargo, he would have been entitled 
to receive his ship; and if Dr. Wendt had refused 
to pay the cargo share of the costs the Thames 
Conservancy would have sold the cargo, and taken 
it, and handed tho surplus to Dr. Wendt. In  that 
case Dr. Wendt would not have been able to re
cover anything more from the owner of the E ttr ick  
beyond his proportion of 81. per ton. He would 
simply have had his claims against the fund in 
court. The owner of the E ttr ic k  is not liable for 
more than the sum limited by statute in respect 
of his wrongful account. When he has paid that 
he has done all that is necessary: (Chapman v. 
The Royal Netherlands Steam N aviga tion  Com

pany, 4 Asp. Mar. L. C. 107 ; L. Rep. 4 P. D. 157.) 
Having paid this he found himself with a ship at 
the bottom of the Gravesend Beach and in that 
ship was a cargo belonging to another person. 
He paid a certain sum to the Thames Conservancy 
partly for raising his own ship, which part ho 
clearly had to pay for himself, and the remainder 
for Dr. Wendt’s cargo, which he as clearly paid as 
Dr. Wendt’s trustee, and which he ought there
fore to recover from Dr. Wendt. The matter in 
fact resolves itself into this, a third person salved 
the plaintiff’s ship with Dr. Wendt’s cargo in it 
and the plaintiff is entitled to a general average 
contribution from Dr. Wendt to repay the salvage 
expense.

M yburgh (with him Stubbs) for the defen
dants.—The question does not turn upon limi
tation of liability at all. The plaintiff under
took to convey Dr. Wendt’s wool to Grave- 
lines instead of which, by the wrongful act 
of his servant, it was sunk in Gravesend Reach. 
Under the Thames Conservancy A.ct (20 & 21 
Viet. c. cxlvii.), and the Wrecks Removal Acts 
1877, it then became the duty of the plaintiff to 
raise the ship or allow the Thames Conservancy to 
raise it  for him and repay them. The ship was 
raised under these Acts, and it made no difference 
to the cost that Dr. Wendt’s wool was in her. I f  
the Thames Conservancy had then sold the 
E ttr ic k  as they might have done under their 
statutory powers the ship would have defrayed 
the cost, and there would have been no charge on 
Dr. Wendt’s cargo. The plaintiff however paid 
for the raising of the ship and gave up the cargo 
in order to obtain the freight. The plaintiff 
undertook to carry the wool to Gravelines, and it 
was his duty to do all that he could to do so. I f  
he had salved the wool himself he could nob so far 
have profited by his own wrong as to claim sal
vage. The case is exactly the same now, for the 
plaintiff has been called upon to pay for the sal
vage of his ship, and is endeavouring to recover a 
general average contribution towards it from the 
cargo, although his own negligence mado the 
salvage of the ship necessary. There were also 
cited

Schloss v. Heriot, 1 Mar. L. C. 0. S. 335; 8 L. T. 
Rep. N. S. 246; 14 C. B. N. S. 59; 32 L. J. 
211, C. P .;

Cargo ex Capella, 2 Mar. L. C. 0. S. 552; 16 L. T.
Eep. N. S. 800 ; L. Eep. 1 Ad. & E. 356 c ;

The Nonvay, 2 Mar. L. C. O. S. 108, 254 ; Brown, 
and Lush. 377; 15 L. T. Eep. N. S. 50; 3 Moore 
P C C N S 245 •

Schuster v. Fletcher, 3Asp. Mar. L. C. 577 ; 38 L. T. 
Rop. N. S. «05 ; L. Eep. 3 Q. B. Div. 418; 47 
L. J. 530, Q. B.

Car. adv. vult.
Sib  R. Phillimore.—This is a special case which 

the plaintiff and defendant have concurred in 
stating pursuant to the Judicature Act 1875, 
Order X X X IV . The steamship E ttr ick  came into 
collision in Gravesend Reach with the steamship 
St. Petersburg, and the E ttr ick  sank with all her 
cargo. The E ttr ic k  admitted that she was alone 
to blame for this collision and claimed in the 
usual way to limit her responsibility to 81. per ton 
of her registered tonnage. This sum was found 
to amount to 19787. 6s. (id. with some interest and 
was paid into court. Inquiries were made to 
ascertain the persons entitled to claim upon this 
sum. I t  appeared that Dr. Wendt, D.C.L. was 
entitled to claim in respect of 393 bales of wool
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part of the cargo, and he has made his claim ac- 
coidingly.

Shortly after the collision the Thames Conser
vancy, by virtue of certain statutable powers, 
raised the E ttr ic k  with the principal part 
of her cargo, including these bales of wool; and, 
upon an undertaking given by the owner of the 
E ttr ic k , who is the plaintiff in the liability 
action, to pay the costs of the raising of the 
vessel, she and her cargo in a damaged con
dition were given up to the owner of the 
E ttrick . Dr. Wendt applied to him for the im
mediate delivery of his bales of wool; and on 
Dr. Wendt giving an undertaking to pay the 
freight and all charges that might legally fall on 
the wool he obtained possession of it. The value 
of the E ttr ick  when raised was 1100Z., the expenses 
of raising ship and cargo amounting to about
400l., and these expenses were not enhanced by 
any expenses specially incurred for raising 
Dr. Wendt’s bales of wool. The owner of 
the E ttr ic k  claims from defendant 124Z. 13s. 2d. 
as the latter’s proportion of the expanses of 
raising the ship with her cargo, and he now 
claims, not against the fund in court, which alter
native his counsel has abandoned, but from Dr. 
Wendt personally, as owner of the wool; and the 
questions for the opinion of the court now are, 
first, whether the owner of the E ttr ic k  is entitled 
to 124Z. 13s. 2d., or to any and what sum by way 
of general average contribution, salvage, or other
wise; and secondly, whether the owner of the 
E ttr ic k  is entitled to bn paid the said sum, or any 
and what sum, by Dr. Wendt personally.

I t  was contended first on behalf of the owner of 
the E ltr ic k  that, although apart from the statutory 
limitation of his liability, ho would have been 
liable to have paid this 1241. 13s. 2d. having once 
paid into court his 81. per ton, he is entirely purged 
of his liability as a wrongdoer, and stands in the 
position of an innocent party ; and that to hold Dr. 
Wendt not liable for this 1241. 13s. 2d. would be 
to make the plaintiff liable in respect of loss and 
damage to ships’ goods and merchandise, and 
other things by reason of the improper navigation 
of his vessel, the E ttr ick , to an amount exceeding 
the statutory limitation by that sum. In  support 
of this position the case of Chapman v. The Royal 
Netherlands Steam N avigation Company (ubisup.) 
was cited.

I t  was contended, in the second place, that 
the owner of the E ltr ic k , having a right to be 
treated as an innocent party, was entitled to 
claim from Dr. Wendt the snm in dispute as 
a general average contribution to defray the ex
penses of salvage services rendered by a third 
person, that is to say by the Thames Conservancy.

On behalf of Dr. Wendtit was contended that the 
ease did not turn upon the effects of the statutory 
limitation of liability. The owner of the E ttr ick  
contracted to take the wool to Gravelines, 
instead of which by the fault of his servants it 
was sent with the ship to the bottom of Grave
send Reach, and it then became the duty of the 
owner to raise the vessel, the expenses of doing 
which it is admitted were not enhanced by raising 
also the bales of wool. This duty was imposed 
upon the owner either by the Thames Conser
vancy Act 1857, a private Act (20 & 21 Viet. c. 
cxlvii.), or by the Removal of Wrecks Act 1877 (40 
& 41 Viet. c. 11) or by both. I t  was contended 
that if the Conservancy authorities had, as it was

competent for them to have done, sold the snip it 
would have produced ample funds to defray the 
cost of raising, and there would have been no 
charge on Dr. Wendt’s cargo. I  must here observe 
that the fithsection of the latter Act (40 & 41 Vict. 
c. 16) prescribes that the proceeds of sale arising 
from ship and cargo shall be regarded as a common 
fund. As a matter of fact, however, the ship and 
cargo having been delivered up by the Thames 
Conservancy to the plaintiff the 6th section never 
came into operation. The cargo, it is to be 
observed, was given up by the plaintiff to Dr. 
Wendt in order to get the freight, and an under
taking to pay the freight was given

I t  was also contended onbehalf of Dr. Wendtthat 
if the owner of the E ttr ic k  had himself salved the 
property he could not have claimed salvage, and 
that ho could not do so now that someone else had 
salved it. In  support of these contentions certain 
cases were cited. In  Schloss v. H erio t (1 Mar. 
Law C. O. S, 335 : 3 L. T. Rep. N. S. 246 ; 15 0. B. 
N. S. 59; 32 L. J. 211, 0. P.) the plaintiff was
a shipowner, and his actionable negligence was 
holden to be a bar to a claim against a shipper of 
rroods to recover his proportion of an average loss 
caused by such negligence. In  Oarfo ex 
Gapella (2 Mar L. C. O. S. cm2 ; 16 L .T .R e p . 
N. S. 800; L. Rep. 1 A. D. & E. C. Sob) Dr. 
Lushington says : “ The question for me to deter
mine is whether, when a collision has taken place 
between two vessels, and both vessels are held to 
blame, one of them can sue for salvage, tor 
having saved the cargo of the other from the 
perils consequent; on the collision, i  do not 
seek for authorities, but I  look to the prin- 
ciple which ought to govern the case. In  my 
mind the principle is this, that no man can proht 
bv his own wrong. This is a rule founded in 
justice and equity, and earned out in various 
ways by the tribunals of this country, and never, 
so far as I  am aware, departed from by any 
English court. The application of this rule to 
the present case k  obvious. The asserted salvors 
were the original wrongdoers; it was by their 
fault that the property was placed m jeopardy. 
The rule would bar any claim by them for 
services rendered to the other ship which was a 
co-delinquent in the collision but the present 
claim it is to be observed is a demand for salvage 
against the cargo the owners of which were per
fectly innocent. I  pronounce against the claim.
The Norway  (2 Mar. L. C. O. S.168, 254 ; Brown. 
& Lush. 377. 404; 12 L. T. Rep. N. S, o7 s 13 
L T. Rep. N. S. 50 ; 3 Moore P. C. C., N . b. 24-j) 
was also cited, but in this case the facts were very 
complicated, and portions ot’ the judgment of t le 
Admiralty Court were reversed on appeal; and 
although I  seo no reason to question the sound- 
ness of the principles of law laid down by Dr. 
Lushingtou, on page 393 of Browning and Lush- 
ington’s Reports, with respect to the responsibility 
of'a shipowner for cargo jettisoned in consequence 
of the negligence of his servant, I  do not rely on 
that ease.

I t  was further strenuously denied that there 
was really any salvage properly so called, but 
simply the performance of a duty under one 
or both of the two statutes before mentioned; 
and if there was no salvage, there could be no 
general average, and if no general average, then 
no lieu attached to the wool, and the ease of 
Schuster v. Fletcher (3 Asp. Mar. L. C. 577 ; 38
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S- 605i 3 Q- B- Div. 418; 47 L. J. 
odU, B .D iy .) was relied on. In  that case 
Cockburn, C.J. said : “ Here the shipowner had an 
interest m getting the ship off and bringing the 
cargo into port, in order that he might earn his 
ireight, and he cannot be allowed to throw the cost 
ot his proceedings on the shippers. A  great deal 
of what he has done was in performance of his 
own contract. He was bound to use every effort 
to convey the cargo safely to its destination, and 
could only give up the task when it became hope
less. these observations appear to me applicable 
to the present case. I f  the contention of the 
owners of the E ttr ic k  were well founded the 
result substantially would be that he having 
broken his contract by damaging the cargo and 
not bringing it to the port of destination, and 
having limited his liability for this wrong, would 
be entitled nevertheless to a pecuniary contribu
tion from the cargo towards defraying the ex
penses incident to raising the ship in which the 
cargo was. Thus the cargo owner would suffer a 
double injury, first, by limitation of the wrong
doer s liability, which debars him from a restitutio  
m  integrum ; and, secondly, by compelling him to 
pay a portion of the cost of repairing the mischief 
caused by the wrong. At this manifestly inequit
able conclusion the court would arrive with ¡treat 
reluctance. b

In my judgment, however, there was no salvage 
service properly so called, but a simple per
formance of a prescribed duty, and if there were 
a salvage service the limitation of the owner's 
liability would not entitle him to demand from 
I)r. Wendt any contribution to it. Upon the 
whole and after careful consideration of the argu
ment and the cases relied upon, 1 am of opimoa 
that the owner of the E ttr ick  is not entitled to the 
sum of 124Î. 15s. 2d., or to any sum by way of 
general average, and that he is not entitled to be 
paid these or any other sum by Dr. Wendt per
sonally. I  pronounce therefore in favour of Dr. 
Wendt, and I  condemn the plaintiff in the costs 
of this special case.

Solicitors for the plaintiff, Ingledew and Ince. 
Solicitors for defendant, Stokes, Saunders, and 

Stokes.

Saturday, March 5, 1881.
(Before Sir R. Ph ii .limore and N autical

A ssessors.)
T he A id .

Practice—Province of N autica l Assessors—Appeal 
fro m  County Court.

Where a judge differs fro m  the opinion, o f the 
N autica l Assessors, who assist him, he is hound 
to give judgm ent in  accordance w ith  his own 
opinion.

The fun c tion  o f the N autica l Assessors is only to 
advise the judge on questions o f nautica l science 
and practice, not to give a verdict on the facts of 
the case.

T h is  was an appeal from the C ity  of London 
Court, in a cause in which, on the 15th Dec. 1880, 
the judge of that court had given judgment for 
the plaintiffs, owners of the cutter yacht L ily .

The plain tiff s’pnrt.iculars in the action alleged that 
the collision took place bet ween the steam-tug Aid 
and the L ily ,  in Bugsby’s Reach in the river

Ihames, between two and three p.m. on the 31st 
July 1880.

The A id  was going down the river with two 
barges in tow, and one of the barges struck the 
L ily ,  and brought her in contact with the tug, and, 
in consequence, the L i ly  sank. There was a con
flict of testimony as to whether the L i ly  bad, or 
had not, asked for a friendly tow down the riv er 
from the Aid .

The learned judge was assisted by Nautical 
Assessors, whose presence had been required by 
the defendants.

After hearing the evidence, and C. H a ll for the 
plaintiffs, and Myhurgh for the defendants, and 
consulting with theNautical Assessors, the learned 
judge delivered a judgment, of which the material 
parts are as follows:

The Co m m is s io n e r .—In this case I  regret to find that 
the Nautical Assessors and I  differ in opinion. I t  is a 
case involving more than 50t., and I  suppose there must 
bo an appeal. I  am in an extreme difficulty, and I  would 
prefer not to give either a formal judgment nor any 
explanation of the points on which we differ or the causes 
thereof. One of the Nautical Assessors thinks that the 
yacht was unmanageable, that i t  was not properly 
managed, and that i t  had no steerage way at all. That con
clusion he has arrived at from the facts. I  venture to differ 
from him [then, after dealing with the question of the 
admissibility of certain evidence tendered in the case, he 
proceeded:] Dealing with the facts, however, before ns, 
there is no doubt that in point of law i t  was the duty of 
the tug to avoid the yacht; but the difficult question 
we have to decide is, whether there was an inducement 
—what may be called a good-natured invitation—to the 
tug to come close to the yacht on its way down the 
river, so as to afford the little  yacht (that which, I  sup
pose, every tug would be willing to do) a more rapid 
passage down the river by giving her a friendly tow. I t  
is not necessary to impute perjury to either set of w it
nesses ; there may have been forgetfulness on both 
sides ; but i t  is to me difficult to think that this tug and 
the two barges should for several hundred yards follow 
this little  yacht, and when overtaking i t  w ilfully run it 
down, for that is what the plaintiffs’ case amounts to. 
I  am disposed to believe that the captain of the tug was 
willing and intended to give the yacht a friendly tow 
down, and that what followed was the result of accident. 
Whether i t  resulted from the yacht approaching too 
near the tug, or whether it  resulted from a misconception 
of the speed at which the tug was going, or from a mis
conception of the time that would be required to attach a 
rope to the tug, so as to enable i t  to take the yacht in 
tow, I  do not know. [After discussing the evidence for 
and against the probability of this view of the case, he 
proceeded:] I  am bound to say that the Nautical 
Assessors are not satisfied that that proposition—as to 
the towage—is made out affirmatively, and in that 
opinion I  am not sure that I  ought to differ from them. 
I t  is indeed the great difficulty under which I  labour. 
The Nautical Assessors are just as well qualified as I 
am to form an opinion on the evidence as to which set of 
witnesses are to be believed. Now both the Nautical 
Assessors look at the matter in perhaps a stricter way 
than I  do, and consider the tug ought to have avoided 
the collision, and that the justification for not doing so, 
that they were invited to approach, is not made out to 
their satisfaction. As I  have already said I  am in this 
difficulty. Am I  to act on my own jndgment, or am I  to 
defer to the opinion of the Nautical Assessors who differ 
from me P Probably the Nautical Assessors draw the 
correct conclusion from the nautical facts, and probably 
the conclusion that I  draw, which is the view of the 
defendants, is drawn more from what may be called 
human nature than from nautical facts. That being so, 
I  think I  ought to defer to the opinion of the Nautical 
Assessors, and allow the judgment of the court to be 
entered for the plaintiffs ; but at the same time i t  is due 
to the defendants to say that though I  do not dissent 
from I  do not concur in that judgment. I  must order 
judgment in this case to be entered for the plaintiffs. I 
think the question is a mixed one of nautical conclusion 
and fact, and therefore I  am bound to give all weight to
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the opinion of the Nautical Assessors. I  am sorry to 
differ from them, but I  unquestionably do so.

On the 22nd Dec. 1870 the court was m o ve d  to 
allow a new trial, and reference was made to the 
case of The Granton (70 L a w  T im e s , p. oo) ; u 
on the judge expressing an opinion thafc the way 
in which judgment should be entered where e 
judge differed from the assessors should be decided, 
by the Court of Appeal, the motion was dismissed, 
costs to be costs in the cause, and the appeal was 
brought.

M arch  5.—The appeal came on for hearing.
M y burgh for appellants, defendants in court 

below.
C. H a ll for respondents, plaintiffs in court 

below. . ,
The following caseB were referred to m the

course of the appellants’ argument:
The Alfred, 7 Notes of Cases, 354; _T „
The Magna Charter, 1 Asp. Mar. L. 0. 15d, m l ., x.

Rep. N. S. 312 ;
The Speed, 2 W. Rob. 25 ; n .. 07 t t> Rsd
The Philotaxe, 2 Aap. Mar. L. C. 141; 37 L. T. R p.

N. S. 540.
At the close of the appellants’ argument,

Sir It. Phillimore said : - I  need not trouble the 
counsel for the respondents. j^ 13 18 . , Jp*-.from the decision of the learned judge o 1 j
of London Court in an action of collision, the 
collision took place between the yacht I  
the steam-tug A id , which was towing tw° 8 •
Both vessels were going down the river ’
and the collision took place off Blac w • 
parts of the Vessels that came into win 
the stem of the port barge with the taffrai 
L ily . No lives were lost, but the L i ly  sank in 
consequence of the collision.

The first question to be decided is, 
vessel was the duty of getting ou 
way cast. Clearly it was the du y , 
steam-tug to get out of the way o ‘
The owners of the steam-tug do not deny 
this, and, indeed, by their evidence ,7 P .  
cally admit it; but their defence w, that those 
on board the L i ly  invited the i  j? f
the L i ly  a friendly tow, that in cons 
this invitation in these circumstances the A
kept on her course, and that the 2/ There is 
for having brought about the collision- 1̂ “ere
a conflict of evidence in this case. [ j j A
after reviewing the evidence at lengt > P 
I  put it to the Elder Brethren whether t^s evidence 
affords proof of any conduct on the part of the 
yacht that contributed to the colli , , ,  
their opinion the yacht was in no way „
The opinion that the yacht was not to blame was 
in the judgment of the court below a wrong Jiid g
ment. The opinion of the lea rned judge of the
court below was that it had been prov 
had been a friendly invitation by those on 
board the yacht for a tow. In  fact. the earned 
judge of the court below believed tho story 
of fhe steam-tug, and the Nautical Assessors by 
whom he was assisted disbelieved it. lh e  
learned judge was bound to give a ju gmen 
in accordance with his own opinion, bu 
an erroneous view of his duty, and ordered judg
ment to be entered in accordance with what was 
not his own opinion.

I t  is clear that in all these cases the responsi
bility of the decision rests upon the judge. I t  

You IY ., N. S.

may have been his duty, according to the cir
cumstances of the case, to give more or less 
weight to the opinion of the Nautical AssessoML 
On questions of nautical science he would be 
guided by their opinion, but not contrary to his 
own opinion. In  cases of what may be cal ed 
common evidence, it is not his duty to ask the 
opinion of the assessors at all. He may ask their 
opinion on questions within their nauticalexpen- 
ence but in this case it appears that the Nautical 
Assessors were of a different opinion tothe opinion 
formed by the learned judge himself on the whole 
case. This is the view I  take on this part of the 
case • but I  must remember that, apart from al 
questions as to the duty of the learned judge of 
the court below, and the manner m which the 
decision of that court was arrived at, the 
main question to he decided in this appeal is 
whether that decision was or was not, m the 
opinion of this court, wrong either in law or 
in fact, and in the result, after consultation 
with the Elder Brethren, I  have arnyed at the 
conclusion that the decision was right, though the 
reasoning was wrong, and therefore I  must dismiss 
the appeal with costs.

Solicitors for the appellants, owners of the A id ,
J. A. and H . E . Farnfie ld .

Solicitors for the respondents, owners ot the
L ily , P rio r, Bigg, Church and Adam s.

June 21 and 27, 1881.
(Before Sir J. H aknsu and Sir R. Phillimorb.)

T he K estrel.
APPEAL PROM WRECK COWTSSIOKER. 

Wreck—Report — Decision]—  Reasons—  Annex to 
revort—Merchant Shipping Act 1854, s. 242— 
Merchant Shipping Act 1862, s. 23- Merchant 
Shipping Act, 1876, s. 29-S h ip p in g  Casualties 
Investigation Act, 1879, s. 2 ; Shipping Casualties 
Rules i878, 20, 22, App. Form  No. 3—Shvpmng 
Casualties (Appeals and Rehearings) Rules 1880, 
r r . 5,6—Practice— Evidence o f experts.

The decision given by the judge after an investiga
tion in to  a casualty dealing w ith  the certificate 
of an officer must be given in  open court, but need 
not be accompanied by reasons, and i f  he gives 
reasons the officer is not entitled to a copy o f the 
shorthand writer's notes o f those reasons, for the 
purpose o f an appeal. The court when hearing 
an appeal w i l l  looh to the report and the annex
thereto. ,, . ,

Where the court is assisted by assessors, the evidence 
o f experts as to the proprie ty o f steering a certain 
course w i l l  not be received.

Quaere, whether the court w i l l  consider matters o f 
default not referred to in  the report or annex. 

T his was an appeal from a decision of the Wreck 
Commissioner, by which he had, on the 25th May 
1881, found the master of the Kestrel in default 
for the stranding of that vessel, and suspended 
his certificate for three months.

On the 21st June 1881 the court, Sir J. Hannen 
and SirR . Phillimore, were moved by Butt, Q.C. 
on behalf of the appellant (1) to allow fresh 
evidence to be given on the hearing of the appeal; 
(2) for a copy of the shorthand writer’s notes 
of the judgment delivered by the Wreck Commis
sioner in court; and (3) for an early day to be 
fixed for the hearing of the appeal.

2 F
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Verney appeared for the Board of Trade.
The following were the rules, &o., referred to in 

the argument:
The Shipping Casualties Buies 1878.

E. 20. Except when the certificate of an officer is can
celled or suspended, in which case the decision shall 
always be given in open oonrt, the judge may deliver the 
decision of the court either viva voce or in writing ; and 
if  in writing i t  may be sent or delivered to the respective 
parties, and i t  shall not be necessary to hold a court 
merely for the purpose of giving the decision.

E. 22. A t the conclusion of the case the judge shall 
report to the Board of Trade. Form of the report w ill 
be found in the Appendix, No. 3.

Appendix.
The following forms shall be used as far as possible, 

with suoh alterations as circumstances may require, but 
no deviation from the prescribed form shall invalidate 
the proceeding, unless the j udge Bhall be of opinion that 
the deviation was material.

No. 3.—Report of Court.
In  the matter of a formal investigation held at 

on the [here state a ll the days on which the court sat] 
days of , before , assisted by , into
the ciroumstanoes attending the . The court having 
carefully inquired into the circumstances attending the 
above-mentioned shipping casualty, finds, for the reasons 
stated in the annex hereto, that the [here state finding of 
the court].

Dated this day of 18 .
Judge.

We [or I ]  concur in the above report.
Assessor.
Assessor.

Annexed to the Report.
[Here state fu lly  the circumstances of the case, the 

opinion of the court touching the causes of the casualty, 
and the conduct of persons implicated therein, and 
whether the certificate of any officer is to be either sus
pended or cancelled, and if  so for what reasons.]
The Shipp ing Casualties (Appeals and Rehearings) 

Rules 1880.
R. 5. Copy' of Report where Certificate A ffected. 

Where the certificate of a master, mate, or engineer has 
been cancelled or suspended, the Board of Trade shall, 
on application by any party to the proceedings, give him 
a copy of the report made to the Board.

_R. 6. Appeals.—Every appeal under sect. 2 of the Ship
ping Casualties Investigation Act 1879 shall be snbjeot to 
the conditions and regulations following, namely :

(g) The evidence taken before the judge from whose 
decision the appeal is brought shall bo proved before the 
Court of Appeal by a copy of the notes of the judge, or 
of the shorthand writer, clerk, secretary, or other person 
authorised by him to take down the evidence, or by such 
other materials as the Court of Appeal thinks expedient; 
and a copy of the evidence, and of the report to the 
Board of Trade, containing the decision from which the 
appeal is brought, and of the notice of the general grounds 
of the appeal, shall be left with the officer for the time 
being appointed for that purpose by the Court of Appeal 
before the appeal comes on for hearing. For the pur
pose of this rule, copies of the notes of the evidence 
and of the report shall be supplied to the appellant on 
request by the judge or other person having charge 
thereof, on payment of the usual charge for copying.

(h) The Court of Appeal shall have fu ll power to re
ceive further evidence on questions of fact, suoh evidence 
to be either by oral examination in court, by affidavit, or 
by deposition taken before an examiner or commissioner. 
Evidence may also be given, with special leave of the 
Court of Appeal, as to matters which have occurred sinoe 
the date of the decision from which the appeal is 
brought.

B utt, Q.C., in support of the motion.—I t  ap
pears from the Shipping Casualties (Appeals and 
Rehearings) Rules 1880, No. 6 (h.), that fresh evi
dence of matters occurring before the original 
investigation may bo given, as a matter of course ;

but, as there is no established practice as yet, and 
as it is clear that leave must in certain cases be 
obtained, we thought it better to apply for direc
tion as to the fresh evidence.

The second part of the motion is, however, 
more important; the decision in this case most 
certainly affected the certificate of an officer, 
and therefore, by Rule 20 of the Shipping 
Casualties Rules 1878, the decision was obliged 
to be given in open court; and the appellant is, 
under the Shipping Casualties (Appeals and 
Rehearings) Rules 1880, r. 5, entitled to a copy 
of that decision. I  have affidavits from persons 
present at the investigation which say that the 
report absolutely made to the Board of Trade 
varies in important particulars from the decision 
given in court; and I  desire to lay before the 
court on the appeal the reasons for which the 
judge below suspended this officer’s certificate, as 
I  contend those reasons were erroneous or insuf
ficient. Wo can only obtain from the Board of 
Trade the report ultimately mado to them con
cerning this casualty, and cannot get the judg
ment delivered in court to which we say we are 
entitled.

Verney, for the Board of Trade, did not oppose 
the application for leave to bring fresh evidence, 
saving all just exceptions to the evidence when 
tendered, and it was agreed that the appeal 
should be heard on tho 27th June. He was not 
called on as to the second part of the motion.

Sir J. H a n n e n .—I  am of opinion that although 
the first ground of the application—namely, 
leave to adduce further evidence on the appeal— 
should be granted, the second, for a copy of the 
shorthand writer’s notes of tho judgment, should 
be rejected. The Shipping Casualties Rules 
1878 (No. 20) say that, where the certificate 
of an officer is cancelled or suspended, the 
decision shall bo given in open court; but 
that does not require that all the reasons 
for tho decision which should bo so delivered 
are subsequently to bo embodied in the report; 
(Shipping Casualties Rules 1878, No. 22, and 
Appendix, Form. 3.) The judge may of course 
explain at the time tho reasons for his decision, but 
he is under no obligation to do so. I f  the judge 
gave some reasons when delivering his judgment 
which he afterwards came to the conclusion were 
not sound, but was able to support the .judgment 
by reasons which were perfectly sound, then 
when an appeal is brought the Court of Appeal 
would have to determine on the evidence brought 
before it under tho provisions of the Shipping 
Casualties (Appeals and Rehearings) Rules 1880, 
r. 6 (g), with such assistance as it could get from 
the report to the Board of Trade, that is, not from 
the bad reasons which the judge had abandoned, 
but from the good ones which lie had retained.

Sir R. P h il l im o r e .—I  am of the same opinion, 
and have no doubt whatever on the subject.

June 27.—The appeal came on for hearing. The 
following is a copy of the report to the Board of 
Trade containing the decision appealed from :

K estrel (S.S.)
The Merchant Shipping Acts 1854 to 187G.

I n tile matter of the formal Investigation held at West
minster on tho 25tli May 1881, before H. C. Roihery, 
Esq., Wreck Commissioner, assisted by Capt. Higbt 
and Capt. Methven, as assessors, into the circumstances 
attending the stranding of the steamship Kestrel, of
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London, on Bnrhou Island, west of Alderney, on the 
15th April 1881.

Report of Court.
The court, having carefully inquired into the circum

stances of the above-mentioned shipping casualty, finds, 
for the reasons annexed, that the stranding of the said 
phip was due to the negligent navigation thereof by 
Robert Cox, the master, in having set and steered a 
course from the Royal Sovereign lightship so as to pass 
too near to the Caskets, instead of keeping her well out 
in mid-channel; and, havingthus been brought within the 
range of the indraught of the race of Alderney, she was 
set by the current to the southward on to Burhou 
Island.

For these wrongful acts and defaults the court suspends 
the certificate of the said Robert Cox for three months 
from this day.

The court is not asked to make an order as to costs.
Dated ibis 25th day of May 1881.

(Signed) H . C. B otheey ,
Wreck Commissioner.

We concur in the above report.
(Signed) EnwiRD H ight , 1 Asaeaaors.

B. M isthven, j
Annex to the Report.

This case was heard at Westminster on the 25th May 
1881, when Mr. Verney appeared for the Board of Trade, 
Mr. Batham for the owners, and Mr. Nelson for the 
master of the Kestrel. Six witnesses having been pro
duced by the Board of Trade and examined, Mr. Verney 
handed in a statement of the questions upon which the 
Board of Trade desired the opinion of the court. Mr. 
Nelson having produoed a witness, was then heard on 
behalf of the master ; and Mr. Verney having replied for 
the Board of Trade, the court proceeded to give judg
ment on the questions on which its opinion had been 
asked. The circumstancos of the case are as follows :

The Kestrel is an iron screw steamship, belonging to 
the Port of London, of 956 tons gro3s and 615 tons not 
register, and is fitted with engines of 155 horse power. 
She was built at Dundeo in the year 1878, and at the 
time of the casualty which forms the subject of the 
present inquiry sho was the property of the General 
Steam Navigation Company, Mr. liichard Cattarns, 
junior, being the managing owner. She lo ft London at 
about 1.15 p.m. of the 14th April laBt, bound to Bor
deaux, with a crew of twenty-six hands all told, twenty 
passengers, and about 500 tons of cargo, and at about 
12.40 a.m. of the following day was abreast of tho Royal 
Sovereign lightship, bearing north, distant about half a 
milo. She was then laid upon a W. |  S. course by the 
whoelhouse compass, and was kept going at fu ll speed, 
making ten knots, the weather being fine, the sea 
smooth, and tho wind light from the S.W. A t about 
9 a.m. there was a haze upon the water, with occasional 
patches of fog, but tho vessel was continued on a W. J S. 
course, still going fu ll speed, until 12.30 p.m., the master 
and chief officer being on the bridge, and a look-out man 
stationed forward on the top gallant forecastle, when 
land was suddenly observed ahead at the distance of only 
a ship’s length, upon which the master immediately 
ordered the helm to be put hard aport, and signalled to 
1he engine room to “  Stop, and reverse fu ll speed ; ”  but 
they had not time to get the helm hard over before the 
vessel struck. The place where she had grounded was 
afterwards found to be on Burhou Island, a little  to tho 
westward of the Island of Alderney. As the tide was 
falling, all attempts to get the vessel off then proved 
fruitless ; but no time was lost in launching the boats and 
in putting the passengers ashore on Burhon Island, 
whence they were shortly afterwards transported to 
Alderney. A t about 5.30 p.m. the same day, the tide 
having arisen sufficiently, the vessel floated, and she was 
thereupon taken into Alderney. The cargo was then 
taken on in another ship to Bordeaux, but the vessel her
self was obliged, after some temporary repairs had been 
done to her, to return to London, where, on being 
docked, it  was found that she had two holes in her fore- 
hold and one in the double bottom, under the main hold, 
and that a portion of the keel had been knocked off.

These being the facts, the first question upon which 
onr opinion has been asked is, “  Whether, after passing 
the Royal Sovereign lightship, a due and proper 
course was set and steered f ”  I t  is admitted that the

course set and steered from off the Royal Sovereign 
lightship was W. i  S. by tho wheelhonso compass. 
The master, however, told us that, owing to the 
deviation of the wheelhouse compass, that course 
would be equivalent to a west course magnetic. His 
evidence, however, was not qnite consistent on this 
po in t; for, in the first place, the deviation card for the 
wheelhouse compass showed no deviation on a west 
course, so that to make a west course magnetic i t  would 
seem that he should have steered a west course by the 
wheel house compass. Again the master stated that i t  
was his intention to pass within eight or ten miles of the 
Caskets ; now a W. |  S. course magnetio would take him 
from eight to ten miles of the Caskets, whereas a west 
course magnetic would take him some twenty miles from 
them, which is a further proof that the course which tne 
master intended to make was W- § S., and not west 
magnetic. Now I  am advised by the assessors that 
W  J, S magnetic, which would take him from eight to 
ten miles of the Caskets, was not a proper course and 
that the proper course from the Royal Sovereign lightship 
was west magnetic, which would take him Borne twenty 
miles from the Caskets, right down mid-channel, where 
the tide was fair up and down and clear of the indraught 
.of the race of Alderney. I t  was said by Mr. Nelson that, 
at the distance of twenty miles the lights at the Caskets 
could not be seen, nor indeed would they have been 
visible at only eight or ten miles in the then state of 
the weather, there being, as we are told, a haze on the 
water with occasional patches of fog, which would_ pre
vent objects being seen until they were at a comparatively 
short distance off, Barhou Island, as we know, not having 
been seen until they were within a ship’s length of it .  
The assessors are of opinion that the vessel should have 
been kept on a west course from the Royal Sovereign 
lightship which would ihave taken them some twenty 
miles to tho north of the Caskets, and that that was the 
extreme southerly lim it of the vessel’s proper course, and 
that in steering W. i  S., so as to pass within eight or ten 
miles of those dangerous rocks, as the master says he 
intended to do, he was going quite out of his course.

Tho next question that wo are asked is, “  Whether 
those responsible for the navigation „ f  the Kestrel took 
proper measures to ascertain her position from time to 
time during the morning of the 15th April ? W ith in a 
very short time after leaving the Royal Sovereign light
ship they would pass Beachy Head, and from that point 
there would be no land, and no light to guide them. 
The lead, too, would not help them, as there is deep water 
close to Burhou Island, the same as there is m mid- 
channel. Butthia only mado i t  the more necessary that a 
proper course should be set and steered from the Royal 
Sovereign lightship, a course which would take them 
well down mid-channel, with the tide fa ir up and down 
the Channel, and out of reach of the set ot the current to 
tho south.

The third question which we are asked is, Whether, 
having regard to the state of the weather, the Kestrel was 
being navigated at too great a rate of speed, and waether 
there was any neglect of tho precautions required by 
the ordinary practice of steamers, or by the special 
circumstances of the case ? ”  I t  appears to us that the 
master is in this dilemma: either the weather was so 
foggy that i t  was not possible to see the island until 
they were within a ship’s length of it ,  and in that case 
he would not have been justified in going at fu ll speed, 
which we are told was 10 knots an hour ; or i t  was not 
very foggy, and in that case i t  is difficult to account for 
the island not having been seen until they were within a 
ship’s length of it, unless, indeed, there was a very bad 
look-out being kept on board. In either case the master 
would seem to have been guilty of a neglect of the ordi
nary precautions required from seamen for the safe navi
gation of their vessels.

The fourth question upon which onr opinion is asked 
is “  Whether the master and officers are or either of 
them is in default?”  I t  is not pretended that any 
person other than the master is to blame for this 
casualty, he having been on the bridge and in charge 
of the vessel at the time when she ran aground. 
Accordingly tho Board of Trade has asked that his 
certificate should be dealt with. We were told that this 
master has made the voyage from London to Bordeaux, 
as master, no less than 81 times (55 times being in this 
vessel) and that for three years before that he had
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served as chief officer on board vessels running on the 
same line. The way in which he accounted for the 
casualty was th is : he said that there had been five 
or six weeks of easterly winds, and that two days before 
leaving London there had been westerly winds ; that 
the long continuance of easterly winds had drained the 
Channel, and that with the westerly winds the water 
would come in w ith a rush, and taking the vessel on the 
starboard bow, as she was heading down the Channel, 
would set her to the southward, and thus bring her within 
the range of the raoe of Alderney. Seeing, however, that 
according to the master’s own statement the easterly 
winds had ceased, and westerly winds prevailed for two 
days before he left London, and that one tide would be 
sufficient to adjust the difference in the water levels 
caused by the long-oontinued east winds, the explanation 
hardly appears to be satisfactory. The true cause of the 
casualty would rather seem to be that the master chose to 
lay the vessel on a course to pass too near to the Caskets, 
instead of keeping her at a distance of at least twenty 
miles from those dangerous rocks. This, too, was the 
more incumbent at that time, as i t  was very near fu ll 
moon, eo that the tides would be at their highest, and 
consequently the southerly set of the current through the 
race of Alderney at its strongest. The assessors tell me 
that every book of instructions warn mariners not to 
approach too near to the Caskets ; and bound as he was 
outside of Ushant, he had no right to have approached 
within twenty miles of them. Seeing, however, that the 
master appears to have behaved extremely well after the 
vessel struck, and that he received a certificate from the 
passengers speaking in high terms of his conduct, after 
the casualty, we shall suspend his certificate for only 
three months.

A t the conclusion of the case the master was requested 
to give up his certificate, but, by the advice of his solici
tor, Mr. Nelson, he refused to do so, i t  being, Mr. Nelson 
stated, his intention to enter an appeal from the order of 
suspension.

The court was not asked to make any order as to costs.
(Signed) H. C. B o thbky ,

Wreck Commissioner.
We concur.

(Signed) E d w a r d  H ig h t , } 
B . M e t h v e n , ) Assessors.

In  addition to the rules already set out, the fol
lowing enactments were referred to in the argu
ment on the appeal:—
Merchant Shipping Act 1854 (17 fy 18 Viet. c. 104).

Board of Trade may cancel or suspend Certificates in  
certain Cases.

CCXLII. The Board of Trade may suspend or caneol 
the certificate (whether of competency or service) of any 
master or mato in the following cases ; (that is to say,)

(2.) I f  upon any investigation conducted under the 
provisions contained in the eighth part of this Act, 
or upon any investigation made by a naval court 
constituted as hereinafter mentioned, i t  is reported 
that the loss cr abandonment of or serious damage 
to any ship or loss of life has been cansed by his 
wrongful act or default.

The Merchant Shipp ing Act 1862 (25 3p 26 Viet, 
c. 63).

S. 23. The following rules shall be observed with re
spect to the cancellation and suspension of certificates ; 
(that is to say,)

(1.) The power of cancelling or suspending the certifi
cate of a master or mate (by the 242nd section of 
the principal Act conferred on the Board of Trade) 
shall . . . .  vest and be exercised by the Local 
Marine Board, magistrates, Naval Court, Admi
ralty Court, or other court or tribunal by which the 
oase is investigated or tried, and shall not in future 
vest in or be exercised by the Board of Trade.

(3.) Every such board, court, or tribunal shall, at the con
clusion of the case, or as soon afterwards as possible, 
state in open court the decision to which they may 
have come with respect to cancelling or suspending 
certificates, and shall in all cases send a fu ll re
port upon the case, with the evidenoe, to the 
Board of Trade, and shall also, if  they determine

to eanoel or suspend any certificate, forward such 
certificate to the Board of Trade with their report.

(4.) I t  shall be lawful for the Board of Trade, if  they 
think the justice of the case require it, to re-issue 
and return any certificate which has been cancelled 
or suspended, or shorten the time for which i t  is 
suspended, or grant a nsw certificate of the same 
or any lower grade, in place of any certificate 
which has been cancelled or suspended.

The Merchant Shipp ing Act 1876 (39 fy 40 Viet, 
c. 80).

S. 29. . . I t  shall be the duty of a wreck commissioner, 
at the request of the Board of Trade, to hold any formal 
investigation into tho loss, abandonment, damage, or 
casualty (in this Act called a shipping oasnalty), under 
the eighth part of tho Merchant Shipping Act 1854, and 
for that purpose he shall have the same jurisdiction and 
powers as are thereby conferred on the justices, and all 
provisions of the Merchant Shipping Acts 1851 to 187G, 
with respect to investigations conducted under the eighth 
part of the Merchant Shipping Act 1851, shall apply to 
investigations hold by a wreck commissioner.
The Shipp ing Casualties Investigation A ct 1879 

(42 8p 43 Viet. c. 72).
S. 2. Rehearing of and appeal against investiga

tion into shipping casualty or misconduct of officer.— 
(1) Where an investigation into the conduct of a master, 
mate, or engineer, or into a shipping casualty, has been 
held under the Merchant Shipping Act 1851, or any Act 
amending the same, or tinder any provision for holding 
such investigation in a British possession, the Board 
of Trade may, in any case, and shall, if  new and im 
portant evidence which could not be produced at the 
investigation lias been discovered, or if  for any other 
reason there has in their opinion been ground for sus
pecting a miscarriage of justice, order that the caso be 
reheard, either generally or as to any part thereof, and 
either by the court or authority by whom it  was heard 
in the first instance, or by the wreck commissioner, or 
in England or Ireland by a judge of Her Majesty’s High 
Court of Justioe exercising jurisdiction in Admiralty 
cases, or in Scotland by the Senior Lord Ordinary, or 
any other judge in the Court of Session whom the Lord 
President of that court may appoint for the purpose, 
and the case shall be so reheard accordingly.

(2) Where in any suoh investigation a decision has 
been given with rospeot to the cancelling or suspension 
of the certificate of a master, mate, or engineer, and an 
application for a rehearing under this section has not 
beon made or has been refused, an appeal shall lie from 
the decision to tho following courts ; namoly,

(a) I f  the decision is given in England or by a naval
court, the Probate, Divorce, and Admiralty 
Division of Her Majesty’s High Court of 
Justice:

(b) I f  the decision is given in Scotland, either
division of the Court of Session :

(c) I t  the decision is given in Ireland, tho High
Court of Admiralty, or the Judge or Division 
of Her Majesty’s High Court of Justice exer
cising jurisdiction in Admiralty cases.

(3) Any rehearing or appeal under this section shall 
be subject to and conduoted in accordance with such 
conditions and regulations as may from time to time bo 
prescribed by general rules made under sect. 30 of the 
Merchant Shipping Act 1876.

B utt, Q C. and Dr. W. G. F . P h illim o re  for the 
appellant.—The report of the court suspends the 
master’s certificate for the specific act of setting 
and steering a course from the Royal Sovereign 
lightship to pass too near the Caskets. I t  is for 
this wrongful act or default, and no other, that 
the certificate is suspended ; and that is a wrong 
finding. The wreck commissioner finds on this 
part of the case that the master ought to have 
shaped a course to pass twenty miles from the 
Caskets ; but, if ho passed at that distance, he 
would see neither the rocks by day nor the lights 
by night; the light is only visible fifteen or 
sixteen miles. (He proposed to call evidence
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to show that the court below was wrong in 
supposing that one tide would equalise the 
level of the waters in the Channel after a long 
continuance of easterly winds, and also to show 
than the course steered was a usual one.) [S ir J. 
I I a n n e n .—As to the first point proposed to 
be proved by fresh evidence, I  may say that it 
does not appear from the annex to the report 
that that opinion of the wreck commissioner was 
arrived at by the advice of his assessors, and I  
may say that our assessors do not agree in the 
opinion expressed; and, on tho second point, I  
understand the practice of the Court of Ad
miralty to be—and it is a practice which com
mends itself to my mind—where the court is 
assisted by assessors, as we are, that it is not 
proper to have the evidence of individuals on 
points like this as to whether or not they have 
steered such and such a course. I t  may be that 
such a course was, under the circumstances 
in which they were placed, a right and prudent 
course. What we have to decide is whether, 
under the circumstances in tho present case, the 
course was a proper one ; and on that point our 
assessors will give us their advice.]

I f  the court should be of opinion that it is 
not imprudent to steer within eight or ten miles 
of the Caskets, there is no other charge against 
tho master. Wo are appealing from “ the deci
sion which shall always be given in open court” 
(Shipping Casualties Rules 1878 No. 20; Mer
chant Shipping Act 1826, sect. 23, sub-sect. 3) — 
that is, from the report itself. The annex is “ the 
full report upon the case ” spoken of in the 
same section, but it does not concern us. The 
wreck commissioner’s duty is not only' to deal 
with officers’ certificates ; he may hold an in
quiry, and must then make a report even when 
certificates are not touched. This certificate 
is not suspended on the ground that it was 
imprudent to continue at so high a rate of speed 
in the intervals of fog antecedent to the stranding ; 
besides, as the certificate of no officer could be 
touched unless there is a “ loss or abandonment, 
or serious damage to any ship, or loss of life ” 
(Merchant Shipping Act 1854, sect. 242, sub-sect. 
2), such imprudence, even if proved, could be no 
ground for suspending a certificate. The powers 
of the wreck commissioner are still the same as 
those conferred on the Board of Trade by the Act 
of 1854. They are transferred first from the 
Board of Trade to magistrates and others by the 
Merchant Shipping Act 1862, sect. 23, sub sect. 1, 
and finally vested in the wreck commissioner by 
the Merchant Shipping Act 1876, sect. 29.  ̂ This 
is decided by the case of E x parte Storey (3 Asp. 
Mar. L. C. 549; 3 Q.B. Div. 166; 38 L. T. Rep. 
N. S. 29).

M iddleton  and Verney, for the Board of Trade, 
on the court expressing some doubt as to what 
their powers were of modifying a sentence, 
pointed out that the Board of Trade had always 
power under the Merchant Shipping Act 1862, 
sect 23, sub-sect. 4, to modify a sentence, and ex
pressed a strong opinion that the Board would 
use that power in the event of any expression of 
opinion by ths court. The court is not confined 
to the reasons given in the report itself for the 
suspension of an officer’s certificate. I t  is not 
necessary to give any reasons at all in that report 
or in the decision given in open court. In  the 
form of report (Shipping Casualties Rules 1878,

Appendix, No. 3) no reasons are given, but all 
the reasons are to be contained in the annex to 
the report; therefore the reasons which are given 
in the report itself are mere surplusage. But, even 
if the court were confined to the reasons given in 
the report, it is quite sufficient to support the 
judgment that the appellant was found to blame, 
not only for setting the course he did, which under 
the circumstances might be quite justifiable, but 
for keeping it, notwithstanding fog and other 
circumstances which rendered it imprudent. But 
the court was not so confined.. The ship was 
stranded and lost by the default of the master, 
and the court will look at the reasons which led 
the wreck commissioner to consider a default 
proved.

£ utt, Q.C. in reply.
Sir J. H annen.—I  would have desired for per

sonal and other reasons to have taken a little time 
to put my judgment into better shape than I  can 
do now ; but having regard to the fact that the 
master is in a state of suspense as to whether or 
not his certificate be kept from him, and as my 
learned brother and myself are agreed upon the 
principle on which our decision is to proceed, I  
give my judgment and tho reasons without further 
delay.

Now, there is a subsidiary question here as to 
what is the decision from which the appeal 
takes place; that undoubtedly may, under some 
circumstances, be a question of considerable im
portance. I t  seems to me that it would be a great 
hardship upon the master if the decision were 
limited to a simple finding that he had been 
guilty of wrongful acts and defaults for which his 
certificate was suspended. I t  has been contended 
that the statute would be complied with if the 
decision contained no more than that, but it is 
not necessary for us to determine whether it be so 
or not, because there can be no doubt that, if the 
report is distinguished from the annex to the 
report, it  contains a finding that the master had 
been guilty of particular wrongful acts and defaults 
that is to say, in the negligent navigation of 
the vessel, “ in having set and steered a course 
from the Royal Sovereign lightship so as to pass 
too near to the Caskets, instead of keeping her 
well out in mid-channel; and having thus been 
brought within the range of the in-draught 
of the race of Alderney she was set by the 
current to the southward on to Burhou Island. 
Now we have come to the conclusion upon the 
advice as to certain questions of fact given to 
us by the assessors, that the master was guilty of 
a wrongful act and default in steering ; that is 
to say, in continuing to steer the course he did 
from the Royal Sovereign lightship instead of 
keeping the vessel more out in mid-channel.

Now an attempt has been made to put a certain 
construction upon the language used by the com
missioner in the annex to his report. I t  has been 
argued—but if the argument can be sustained it 
leads to an absurdity—that the commissioner 
meant to say that, under no possible circum
stances, even in broad daylight, smooth water, 
and freedom from haze, it was safe to go at a less 
distance than twenty miles from the Caskets. 
That appears to be a forced construction of the 
language. The wreck commissioner was directing 
his attention to the fact that the master says he 

i was steering a course which would take him
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seven or eight miles in one point oi view, and in 
another point of view twenty miles from the 
Caskets. The vessel did, in fact, in a fog run 
aground upon this island. Then the master’s 
justification is this—not the justification he 
intends to put forth, but—that I  had such and 
such reasons to believe this was a safe course, and 
there was no necessity for me to make any devia
tion in my course or slacken the speed at which 
I  was going.” I t  is with reference to that 
supposed contention of the master that the deci
sion of the commissioner is given, namely, that 
this was not the proper course to steer if it was 
to be persisted in under all circumstances.

Now, we are advised by the assessors that this 
was not a wrong course originally, because if it 
were fine weather, in tho ordinary course of 
things it would bring him within sight of the 
light oE the Caskets during the night, or within 
sight of tho rooks if approached during the day 
in clear weather. But we are advised chat, if it 
were right for him to stnrt upon that course, it 
was not right for him to continue that course 
during a fog and at tho speed ho did. Then, with 
regard to the admitted fact of tho accident, we are 
advised that, having regard to the state of the 
weather, the Kestrel was being navigated at too 
great a speed, and that this was tho cause of the 
disaster.

I  am therefore of opinion that the disaster arose 
from the wrongful act of the master in navigat
ing the vessel at this full speed, and that ho 
had continued to steer that course in circum
stances which, whatever justification thero might 
have been for shaping it, ought to havo led him 
to deviate from it and to give n greater berth 
to the rocks, which he must have known he 
was in danger of being driven near to on that 
course. I t  is obvious that the only reason why 
the distance of seven or eight miles is given 
is to allow for contingencies, one of which 
was the cause of this disaster. Tho only ob
ject of giving tho finding of the court is to 
guard against contingencies of this kind. Tho 
question we have to consider is whether the 
commissioner is wrong under the circumstances, 
and whether tho master had a right to persist 
in that course without deviating from it, though 
the circumstances had materially been altered, 
as the vessel was in a fog; and we are of 
opinion that he ought not to have continued 
that course. For these reasons I  am of opinion, 
and ray learned brother agrees with me, that 
the decision of the commissioner must bo affirmed, 
but he is of opinion—and I  seo no reason to differ 
from him, and my experience on questions of this 
kind is not so great as his—that the punish
ment was more severe than the circumstances 
warranted. We therefore recommend that the 
remainder of the suspension be remitted, seeing 
that the master has already had his certifi
cate suspended for a month or thereabouts, and 
that that is a sufficient punishment to mark the 
extent of the wrongful act of which he has been 
guilty.

Sir R. P iiil l im o iie .— I  concur in the judgment, 
and for the same reasons.

M iddleton .—I  have no authority now for saying 
what the Board of Trade will do, but I  have no 
douht they will give effect to your Lordship’s sug
gestion. W ill you allow costs ?

[H . of L.

Sir J. H aNNEN.—I  think, under the particular oi r- 
cumstances of this case, as wo havo considered tho 
sentence was more severe than tho circumstances 
called for, there should be no costs allowed.

Solicitors for appellant, Lowless, Nelson, Jones, 
and Thomas.

Solicitor for respondents, M urlon, Solicitor to 
Board of Trade.

HOUSE OP LORDS.
Beportecl by C. E. M a ld en , Esq., Barrister-at-Law.

M ay 6, 9,10, and June 14, 1881.
(Before the L o u d  C h a n c e l l o r  (Sel'oorne), Lords 

B l a c k b u r n  a n d  W a t s o n .

T iib M ilanese.
ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

S h ip—Collis ion—Evidence.
T his was an appeal from a judgment of the 
Court of Appeal (James, Brott, and Cotton, L. JJ.), 
reported in 4 Asp. Mar. L. C. 318 ; 43 L. T. Hep. 
N.S. 107, which had varied a judgment of tho 
judge of the Admiralty Court.

The action arose out of a collision between tho 
steamship Milanese and the sailing ship Bokhara, 
which took place off Folkestone about G p.m. on 
the 10th Nov. 1879, by which the Bokhara  was 
sunk. Tho facts and evidence are fully sot out in 
the judgments in the court below.

The judge of the Admiralty Court found that 
the Milanese was alone to blame for the collision, 
and decreed accordingly, but, on appeal, tho Court 
of Appeal found that both vessels were to blame.

The owners of tho Bokhara  then appealed to tho 
House of Lords.

B utt, Q.C., Clarkson, Q.C. and Stokes appeared 
for the appellants.

Webster, Q.C., and P h illim o re  for the respon
dents.

A t tho conclusion of the arguments their Lord- 
ships took time to consider their judgment.

June 14.—Their L ordships held, upon the facts 
and evidence, that tho judgment of the Court of 
Appeal was right, and dismissed the appeal, with 
costs.

Solicitors for the appellants, Stokes, Saunders, 
and Stokes.

Solicitors for the respondents, Lowless and 
Company.
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Snjjrmt Court of Jfitoicata.
COURT OF APPEAL.

SITTIN G S A T L IN C O LN ’S IN N .
Beported by J . P . A sp in a ll  and F . W . B a ik e s , Esqrs.

Barristers-at-Law.

Tuesday, Ju ly  19,1881.
(Before J essel, M.R., B rett and Cotton, L.JJ., 

w ith  N autical A ssessors.)
T he L ibra.

APPEAL IR 0 M  PROBATE, DIVORCE, AND ADMIRALTY
D IVIS IO N  (ADM IRALTY).

Damage— Collis ion— Rules fo r  navigation o f rive r 
Thames—Steamships passing points in  rive r 
W aiting—Stopping.

A  steamship navigating the Thames against the 
tide is always hound to obey R u le23 o f the Thames 
Conservancy Rules 1880, and on approaching 
one of the po in ts there named to w a it u n t il vessels 
then approaching i t  w ith  the tide have passed 
clear o f her.

Whether vessels are also to observe Rule22 and pass 
port side to po rt side, depends upon whether the 
vessel navigating against the tide is close to the 
shore when w a iting  fo r  the one approaching 
w ith  the tide to pass her, or so Jar out as to allow  
the la tter to pass p o rt side to po rt side.

The expression “ passed clear ” in  Rule 23 means 
“ passed clear o f the w a iting  ship.”  _

Bembie, where the po int to be passed is on the north  
side o f the river, w ith  a, flood tide, or on the south 
side w ith  an ebb tide, i f  the vessel navigating w ith  
the tide has her green ligh t open when ahead of 
the vessel w a iting , the ‘¿•Jrd Rule alone applies, 
and the vessels w i l l  pass clear starboard side to 
starboard s ide; otherwise both rules apply. 

Steamships rounding a point in  the rive r 1 hames 
are not bound to stop or reverse because at one 
moment they are approo.ching a vessel coming in  
the opposite direction where there is no r is k  o f 
collis ion i f  both vessels continue the curv ilinea r 
courses they are then on.

T his was an appeal from the decision of Sir R. 
Phillimore, by which on the 1st Feb. 1881 he had 
found the L ib ra  alone to blame for a collision 
which took place between that vessel and the 
Joseph Ricketts off Tilburyness, in the river 
Thames, about 5.30 p.m. on the 11th Nov. 1880.

The circumstances of the collision appear sut- 
ficientlv from the judgment given in the case. 
The principal question argued was as to the con
struction of the following Rules and Bye-laws tor 
the Regulation of the Navigation of the River 
Thames, sanctioned by Order in Council of the 
18th March 1880.
Bye-laws and Rules f o r  the N avigation o f the R iver 

between Yantlet Creek and Teddmgton Lock.
Rules as to Speed and Mode of Navigation.

14 E v e ry  s toam -vesse l w hen  a pp ro a c h in g  a no the r 
vessel so as to  in v o lv e  r is k  o f c o ll is io n  s h a ll s lacken  h er 
speed, and  s h a ll s to p  a n d  reverse  i f  necessary.
Bye-laws and Rules regulating the N av iga tion  o f 

the Riverbetween Yantlet Creek and a  line drawn  
f ro m  B lackw a ll P o in t to Row Greek.

Steering and Sailing Rules. >
22 W h e n  tw o  steam -vessels, p roceed ing  m  oppos ite  

d ire c tio n s , th e  one u p  and  th e  o th e r dow n th e  r iv e r ,  are

a pp ro a c h in g  one a n o the r so as to  in v o lv e  r is k  o f c o ll is io n , 
th e y  s h a ll pass one a n o th e r p o r t  s ide to  p o r t  s ide.

23. S team -vessels n a v ig a tin g  a g a in s t th e  tid e  s h a ll, 
be fo re  ro u n d in g  th e  fo llo w in g  p o in ts , v iz . C oalhouse 
P o in t T ilb u ry n e s s , B roadness, Stoneness, C ray fordness, 
C o ld  H a rb o u r  P o in t, J e n n in g tre e  P o in t, H a lfw a y  H ouse  
P o in t , o r  Crossness, M a rga re tn e ss , o r T n p o o o k  P o in t, 
B u l l  P o in t o r  Galleonsness, H ookness, and B la o k w a ll 
P o in t ,  ease th e  engines, and  w a it  u n t i l  a n y  o th e r vessels 
ro u n d in g  th e  p o in t w ith  th e  t id e  have passed c lea r.

The action was brought by the owners of the 
s s. Joseph Ricketts, which vessel was coming up 
the river with the flood tide, against the s s. L ib ra , 
which was going down against t,he tide, the L ib ra  
counter-claiming for the damages she had sus
tained.

M yburgh  and Dr. 17. G. F . P h illim ore  for the 
plaintiffs.

Butt, Q C. and Clarkson for the defendants.
The case was heard on the 28th Jan. and 1st 

Feb. by Sir R. Phillimore and Trinity Brethren.
S irR . Phillimore.—This is a case of collision 

of some importance, because it calls upon tne 
court for the first time to put a construction upon 
some of the new steering and sailing rules for the

rl The'collision took place in the Northfleet Hope, 
between five and six o’clock on the evening ot 
the 11 th Nov. last year. The state of the weather 
appears to have been fine and clear, and the tide 
was first quarter flood, and running about two 
L o ts  an hour. The vessels that came into col- 
lision were the Joseph Ricketts and the L ib ra , 
both stsamships. The blow was dealt on the 
starboard side of the L ib ra , m front of the hndm. 
bv the stem of-the Joseph Ricketts, The Joseph 
Ricketts, which is owned by the plaintiffs in this 
case—there is a counter-claim—was a steamship 
of 449 tons, with engines of 90-horse power, and 
manned by a crew of sixteen bands, and she was
proceeding in  th e  r iv e r  Tham es on a voyage r
Hartlepool to London, with a cargo of coal, lhe  
L ib ra  was a steamship of 617 tons register, and 
she was going from London to Hamburg 
ballast, with a crew of thirty hands, i“  charge of a 
duly licensed pilot. One of these vessels therefore 
the Joseph R icke tts -w as  going up the river; the 
other-the L ib ra -w as coming dowD,,and the tide 
as I  have already observed, was the first quarter 
flood. Now the collision took place somewhere 
about 200 yards or 250 yards aoove Tilburyness. (a) 
Those on board the Joseph Ricketts observed 
the masthead and red light of the M r a  about 
three-quarters of a mile off, and about two points 
on the port bow, coming down the Reach The 
Joseph Ricketts ported and then steadied, and was 
proceeding, as she says, to pass the L ib ra  port 
side to port side, when the L ib ra  opened her green 
light- the helm of the Joseph Ricketts was there
upon put hard a-port, and her engines stopped and 
reversed, but the L ib ra  shut in her red light and 
struckthe stem of the Joseph Ricketts with her-star
board side just in front of her midships. The M r  a 
says that she was proceeding down Northfleet 
Hope, and that she saw the masthead light of a 
steamship, which proved to be the Joseph Ricketts, 
over Tilburyness, from half to three-quarters ot 
a mile off, and bearing on the port bow of the 
L ib ra . ________________________ -_____

(a) Tilburyness is on the north shore, therefore vessels 
coming up the river round it nnder a port, and vessels 
going down under a starboard helm.
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The statement of these facts introduces the 
consideration of the rules which apply to the 
case, and in my judgment both the 22nd and 
23rd of the Rules for the Navigation of the River 
Thames apply. The 23rd rule should be read first, 
according to the history of this case, and so far 
as is material the rules are in these words. [His 
Lordship here read Rules 22 and 23 which 
are set out above and continued:] The object 
of these rules appears to the court to bej to 
get rid of the many former difficulties with 
respect to vessels rounding points, and also as to 
vessels meeting each other so as to involve risk of 
collision.

In  our judgment the L ib ra  did ease her 
engines, but did not wait, as required by the 
23rd rule. She pleads in the 12th paragraph 
of her preliminary act (Supreme Court of Judi
cature Act 1875, sch. 1, Order X IX ., r. 30 (m), 
that she was kept on her course, and that when 
she saw the red light of the Joseph Ricketts, her 
helm was put, when about 300 or 400 yards off, 
hard a-starboard, and her engines reversed full 
speed astern. This appears to have been half a 
minute before the collision, and she had at that 
time way enough on her, it is to be observed, to 
run into the shore. By the manoeuvre of starboard
ing, the L ib ra  ran across the bows of the Joseph 
Ricketts, and thereby, in our judgment, occasioned 
the collision.

I t  is complained on behalf of the defendant 
that the Joseph Ricketts ported too much and 
into the slack tide ; but in our opinion the L ib ra  
was not justified in attempting to cut in 
between the Joseph Ricketts and the shore. I t  
appears by the evidence that the L ib ra  had gone 
off two points under her starboard helm at the 
time of the collision. Now, had she put her helm 
a-port when Bhe saw the red light of the Joseph 
Ricketts, she would have gone off two points to 
starboard, and the collision would in all pro
bability have been avoided. I t  appears from the 
evidence that the L ib ra  well knew all along that 
the Joseph Ricketts was rounding the point under 
the port helm. The pilot of the L ib ra  says that, 
when the Joseph Ricketts got two and a half points 
on the L ib ra ’s starboard bow, he saw all three lights 
of the Joseph Ricketts, showing that the Joseph 
Ricketts was under a port helm, and it was appa
rent that when the Joseph Ricketts had passed the

foint, she was still continuing under a port helm.
n pursuing that course she—the Joseph Ricketts 

—obeyed, in our judgment, the 22nd rule, and in
tended to pass port side to port side, which she 
would have done but for the J jib ra  starboarding. 
I  pronounce the L ib ra  alone to blame.

From this decision the owners of the L ib ra  
appealed, and the appeal came on for hearing 
before Jessel, M.R., Brett and Cotton, L.JJ., and 
Nautical Assessors, on July 19.

B u tt, Q.C. and Clarkson, Q.C. for the appel
lants.

Webster, Q.C. and M yburgh  for the respondents. 
J essel, M.R.—In  this case the first point for 

consideration is on the construction of the rules 
for the navigation of the river Thames; and the 
second point as to the conduct of the respondents.

The point of construction is this—whether, when 
the 23rd rule applies, the 22nd does or does not. 
Now, in the first place, it  must be remembered 
what these rules are; they are Rules and Bye-

Laws for the Navigation of the River Thames, 
issued under an Act of Parliament, and, there
fore, to construe them is simply to read them 
literally and apply to them the same construction 
as to every other instrument; and you muBt not, 
notwithstanding any inconvenience it may occa
sion, give up the literal meaning ; they must be 
construed literally, if possible. Are the rules 
themselves inconsistent P One is, “ When two 
steam-vessels, proceeding in opposite directions, 
the one up and the other down the river, are 
approaching one another so as to involve risk of 
collision, they shall pass one another port side to 
port side.” That is the general rule, but it does 
not necessarily mean that it shall be applied 
to every case. The next rule is, “ Steam-vessels 
navigating against the tide shall, before rounding 
the following points (which are named), ease then- 
engines, and wait until any other vessels rounding 
the point with the tide have passed clear.” I  
think that means till vessels have passed clear of 
the waiting vessel. That seems to me to be the 
fair meaning of the rule; because it is to pass 
clear. What, then, is the meaning of the rule, 
that the vessels are to wait P They may wait and 
ease their engines in slack water out of the way 
of vessels coming up with the tide. In  that case 
it may be that the 22nd rule does not apply, 
because the event contemplated by the rule has 
not happened ; they are not approaching so as to 
involve risk of collision. Then there is no in
consistency in the case, for Rule 22 does not apply, 
because, as I  said before, there is nothing for it to 
apply to. But if, instead of being close to the 
shore, the vessel has to wait in mid-channel, 
then I  can understand that the rule applies, 
becauso a vessel coming up may be approaching 
so as to involve a risk of collision, and, if so, 
there is no reason why we should not apply the 
rule. I t  may very well pass the other vessel port 
side to port side. I  can seo no inconsistency or 
any difficulty in that.

Upon the facts of the case as found by the 
judge, and very probably not disputed, he has 
found that the L ib ra  was nearer mid-channel 
than to the shore, and that she starboarded 
her helm, and by doing that caused the col
lision. I f  that is so, it was her conduct that 
was the cause of the collision.

The second point was this I t  was said that 
under Rule 14, “ Every steam-vessel, when ap
proaching another vessel so as to involve risk of 
collision, shall slacken her speed, and shall stop 
and reverse if necessary,” and the question was 
whether the Joseph Ricketts came under this 
rule at any time before the L ib ra  starboarded 
her helm. As I  understand the evidence, she 
did not; for I  understand that there was no 
danger of collision, no chance or any risk of 
collision involved until the L ib ra  starboarded 
her helm ; and the moment that happened the 
engines of the Joseph Ricketts were stopped and 
reversed. Therefore it appears to me that the 
14th rule does apply, and was obeyed by the 
Joseph Ricketts. Under all the circumstances the 
decision of the court below ought to be affirmed.

B rett, L.J.—I  think that the evidence proved 
that the two vessels sighted each other when one 
was above and the other below the point, and that 
they were so near the point that the 23rd rule 
applied, and I  think that the L ib ra  was not at that
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time close to the north shore, and in slack water; 
in faot, it must be taken, according to the finding 
oE the judge of the court below, that she was so 
far off 'that if  she had done nothing at all there 
was room for the Joseph Ricketts to have passed 
port side to port side; and I  think that when the 
Joseph Ricketts had come round the point under 
a port helm, she found the L ib ra  so far out from 
the north shore that she was somewhere on 
her port side, and if the Joseph Ricketts had 
been going on a straight course when they were 
seen near to each other, it would have been right 
for the Joseph Ricketts to have stopped and 
reversed. The peculiarity of the case is that the 
Joseph Ricketts was coming round under a port 
helm, and those on board the L ib ra  could see at the 
moment that she was on the port side. Under those 
circumstances there was no danger of a collision if 
both vessels had remained as they were.

I t  has been argued by Mr. Butt that the 
L ib ra  did nothing wrong; that she obeyed 
the 23rd rule; and if she was within that 
rule, the 22nd rule did not and could not 
apply. I t  is argued that the rules are inconsistent 
with each other. I  do not think that that is a 
right construction. I  think the intention of the 
23rd rule is this, when vessels are approaching 
points in the river Thames, to prevent, if possible, 
the state of things arising that will make the 22nd 
rule applicable; but, nevertheless, if a state of 
things does arise to make the 22nd rule applicable, 
there is nothing in the 23rd rule to prevent the 
22nd rule applying. I t  was said, if the 23rd rule 
was obeyed, the vessel going against the stream 
must always be waiting in slack water. I  do not 
say that it cannot be obeyed without that result. 
A ll that the 23rd rule says is—When it is likely 
that they may meet on the point, that the vessel 
which is going against the tide shall wait. I  
think the meaning is that the shall so far check 
her speed as to prevent her coming to the point at 
the same time as the other vessel; and therefore 
the one going against the tide, and which has not 
come up to the point, is to wait on that side of the 
point, and not only wait until the other has passed 
the point, but until the other vessel has passed her. 
I f  she was in such a situation as to obey the rule 
when the other vessel was coming round this 
point, it is obvious that if she was close under the 
point where her green light would be to the 
southward, the other vessel coming round will 
come round outside her, and they will be green 
light to green light, the vessel going against 
the tide being close in shore. Under those circum
stances the 23rd rule would be obeyed, and the 
22nd not applicable. Then there is nothing for 
the vessel coming with the tide to do but to keep 
on; but if the vessel coming against the tide is 
not close in, but so far off that there is room for 
the other vessel to pass port side to port side, 
then the vessel coming against the tide may obey 
the 23rd rule and wait, but she is waiting so far 
out in the river that there is room to pass port side 
to port side. I f  that is so, the 22nd rule is applic
able because they may be approaching so as to run 
risk of collision, and their duty is to pass port side 
to port side. Therefore it is true to say the 23rd 
rule applies whether the 22nd does or not. I  be 
truth is that they are independent rules, and that 
it depends on the circumstances of each case 
whether the 22nd rule does apply after the 23rd 
is obeyed.

It. seems to me that these vessels ought to 
have passed port side to port side. That is what 
they were doing, and if they had continued their 
courses they would have passed port side to 
nort side. The vessel found to blame does not 
content herself with obeying the 23rd rule but 
she broke the 22nd, and broke it by starboarding 
her helm and preventing the other vessel from 
going port side to port side. I t  has been urged 
uporf us that, in obeying the 23rd rule, the vesse 
could not obey the 22nd; m other words, if 
brought to a complete standstill, in order to obey 
the 23rd rule, it would not have any effect on he , 
either by starboarding or porting, if she had no 
motion in the water. But no vessel is bound to do
impossibilities.

Cotton, L.J. concurred.
Appeal dismissed w ith  costs.

Solicitor for appellants, owners of L ib ra
IVilhcb'YYif Bath am. « t„

Solicitors for respondents, owners of Joseph 
Ricketts, Thomas Cooper and Co.

SITTIN G S A T W ESTM INSTER.
Reported by P. B. Hutchihs, Esq., Banister-at-Law.

M ay  9, June 3 and 20 1881.
(Before B ramwell, B rett, and Cotton, L.JJ.)

A kerbj.o.m v. P rice , 
appeal from the exchequer division .

Ship— Salvage— When p ilo t  entitled *
reward— Practice— Verdict — New t r ia l-J u d g -

To "entitle a p ilo t to salvage reward the ship he 
assists must be in  such distress as to be in  danger 
of being lost, and such as to call upon him  to 
run  such unusual danger, or incur such unusual 
responsibility, or exercise such unusual sk ill, or 
perform such an unusual k ind  o f sf rmc\  as 
make Tt u n fa ir  and un just that he should be pa id  
otherwise than upon the terms o f salvage reward. 

Where an un in jured vessel is  off a coast
to the crew, in  a gale, and cannot beat to w ind
ward and is being driven towards dangerous 
sands and pilots put to sea at considerable risk , 
and guide her to a safe anchorage, money pa id  to 
the pilots fo r  their services is a payment fo r  
salvage, and the owners o f the vessel are entM  d 
to general average contribution fro m  the owners

w te re Z s u c h  a case a ju r y  finds that the services 
are pilotage, and a D iv is iona l Court directs a  
n e J tr ia l ,  the Court o f Appeal w ill, i f  i t  aPPe“ rs 
that a l l the materials are before i t  upon which to 
decide the case, go fa rth e r than the 
Court, and set aside the verdict fo r  the defendants 
the owners o f the cargo, and enter judgm ent fo r  
the p la in tiffs  w ithout another tr ia l.

Judgment o f the D iv is iona l Court, directing a  new 
tr ia l, varied by e n te rin g  judgment fo r  p la in tiffs . 

Tins was an action brought by the owners of the 
Norwegian brigantine A ilo  against the owners of 
cargo to recover a general average contribution.

In  Sept. 1878 the A ilo , bound tor Barrow-in- 
Furness, was driven by a heavy gale past her port 
and into Morecambe Bay. She was there assisted 
and guided to a safe anchorage by pilots, who put 
out to her assistance under circumstances which 
are fully stated in the judgment of the court.
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The only question before the Court of Appeal 
was whether, as between the plaintiffs and the 
defendants, a snm of 1002. paid by the plaintiffs to 
the pilots for their services ought legally to be 
treated as a payment for pilotage services, in 
which case the plaintiffs would have no claim 
against the defendants; or as a payment for salvage 
services, in which case the plaintiffs would bo 
entitled to recover.

A t the trial Pollock, B. left this question to the 
jury, who found that the services were only pilot
age services.

A  rule for a new trial was made absolute by 
Denman, J. and Pollock, B., and the defendants 
appealed.

M ay  9.— H enry Matthews, Q.C. and J. A . Cross, 
for the defendants, argued in support of the 
appeal.

Day, Q.C. (P o lla rd  with him), for the plaintiffs, 
did not conclude his argument, being stopped by 
the Court. The arguments are stated in the 
judgment. The following cases were referred to :

The Frederick, 1 W. Bob. 17;
The Bomarsund, Lushington, 77 ;
The Joseph Harver, 1 Ch. Bob. 306;
The AHolus, 1 Asp. Mar. Law Cas. 516; 28 L. T.

Bep. N. S. 41; L. ltep. 4 A. & E. 29 ;
The Jonge Andries, Swa. Adm. Bep. 226;
The Anders Knape, 4 Asp. Mar. Ijaw Cas. 142; 40

L. T. Bep. N. S. 684 ; 4 P. Div. 213.
Bkamwell, L.J.—There must be a new trial 

unless on consideration we think that we have 
materials before us to decide the case.

Cur. adv. vult.

June 3-.—Bkamwell, L.J.—A ll we will say now 
is, that we are of opinion that the judgment must 
be that the plaintiffs recover. A  written judg
ment stating our reasons will bo delivered.

June 20.—The judgment of the court was deli
vered by B rett, L .J ,—-In this action, brought by 
the plaintiffs as shipowners to recover from the 
defendants, as assignees of cargo, a general 
average contribution, the question in dispute was 
reduced to be whether a sum of 1002. paid by the 
plaintiffs to certain pilots could be legally treated 
by the plaintiffs as against the defendants as a 
payment for salvage services, or whether the 
plaintiffs as against the defendants were entitled 
to say no more than that the payment was for 
services which, however meritorious, were only 
pilotage services. I f  the first case were made out 
the plaintiffs would be entitled to succeed; if the 
second, the whole payment must be borne by the 
plaintiffs as the shipowners, and the defendants 
would be entitled to succeed.

The case was tried before Pollock, B. and 
a special jury. Two questions were left to the 
jury, with one only of which it is necessary 
to deal. The jury found that the services 
were only pilotage services. Upon a rule for 
a new trial on the ground of misdirection, and 
as for a verdict against evidence, the Divi
sional Court made the rule absolute. The appeal 
is against that order. Upon the hearing, it 
appearing to us that we had all the materials 
before us upon which to decide the case—that is to 
say, that we had all the evidence of direct facts 
before us, and that there remained only the 
question of what inferential fact ought to be 
drawn from those facts— wo considered ourselves 
bound to go further than the Divisional Court, and

v. P r ice . [C t . of Arr.

to order that the verdict for the defendants should 
be set aside, and judgment should be entered for 
the plaintiffs without another trial.

Tbe facts proved beyond controversy were, that 
the vessel, bound for Barrow-in-Furness, was by 
the violence of the wind and sea driven to lee
ward of her port into Morecame Bay; that by 
reason of the same violence of wind and sea the 
vessel could not beat to windward so as to make 
her port, or even remain where she was, but was 
being driven more and more to leeward towards 
dangerous sands; that her captain and crew were 
ignorant of the locality; that the vessel, unless 
guided to some part of the bay in which she might 
take the ground or lay in comparative safety, must 
almost inevitably have been lost; that the pilots, 
seeing her peril, put to sea from harbour in order to 
assise her; that by going to sea in such a storm 
they ran no inconsiderable danger of losing their 
own vessel and their lives; that being unable, by 
reason of the height of the sea, to board the vessel, 
they led her, by preceding her and signalling to 
her, to a safe anchorage in the bay; that (and it is 
a strong indication of the opinion of all present of 
the urgency of the position) no mention was made 
from the vessel or by the pilots of any port to 
which the vessel should bo steered. The vessel 
had a pilot signal flying when the pilots put off 
and when they approached the vessel ; and the 
vessel had not suffered any damage to her hull, 
spars, or sails.

Upon these practically undisputed facts it was 
argued for the plaintiffs that the jury ought 
in reason to have found for them, on the 
ground that the ship was in distress, and that 
from that fact alone, when it exists, however 
great or small the distress, pilots are not bound to 
render any service to a ship, except upon the 
terms of receiving salvage reward, and that tho 
pilots in this case had not agreed to render ser
vices on any other terms.

I t  was argued for the defendants that the jury 
were entitled, and even bound, to find for them, 
because tho vessel was not herself damaged ; and 
that unless a ship be herself damaged, pilots aro 
bound to serve her on request as pilots, and, if 
they do serve her, are entitled to be paid only for 
pilotage service.

Cases were cited from the Admiralty reports on 
behalf of the plaintiffs, in order to support in its 
entirety the proposition enunciated for them. These 
cases were criticised on behalf of the defendants, in 
order to show that in all of them there was in 
fact some damage to tho ship itself besides its 
being otherwise in distress. I t  cannot be denied 
that the terms used by Dr. Lushington in The 
Frederick ( l W. Rob. 16) and The Elizabeth 
(8 Jurist, 365), and several other cases, if accepted 
litorally, support the plaintiffs’ view. Equally, it 
cannot be denied that the criticism on them made 
on behalf of the defendants is in fact correot.

The difficulty of dealing with Admiralty reports 
by way of authority is, that thero is no necessity in 
that court that the judge should, in the exposition 
of the grounds of his judgment, discriminate 
strictly between the proposition of law, which is 
to be satisfied by all the facts of the case, and the 
rule of interpretation of the direct facts of mari
time vicissitudes given in evidence, by which ho 
desires to bind himself and his successors as to the 
inference of fact he and they ought as a general
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rule to draw from those facts. The latter use of 
authority is inapplicable as such to a trial by jury, 
because a jury does not disclose the reason why 
its members have drawn any particular inference 
of fact, but a jury may be wel 1 assisted by having the 
reasoning of great judges of the Admiralty Court 
explained to them.

Upon careful consideration wo cannot adopt, 
as a rule of law, or as a proper rule for 
drawing an inference of fact, the abrupt rule 
suggested for the defendants.  ̂ The rule enun
ciated by Dr. Lushington requires to ba divided 
into its elements of law and fact betore it 
can be applied to a trial by jury. The funda
mental rule of administration of maritimo law in 
all courts of maritime jurisdiction is that, when
ever the court is called upon to decide between 
contending parties upon claims arising with 
regard to the infinite number of marine casualties, 
which are generally of so urgent a character that 
the parties' cannot bo truly said to be on equal 
terms as to any agreement they may mako with 
regard to them, the court will try to discover what 
in the widest sense of the terms  ̂ is under the 
particular circumstances of thq particular case fair 
and iust between the parties. I f  the parties have 
made no agreement the court will decide primarily 
what is fair and just. The rule cannot be laid 
down in less large terms, because of the endless 
variety of circumstances which constitute maritime 
casualties. They do not, as it were, arrange 
themselves into classes of which d p r io r i rules can 
be predicated. I f  the parties have made an agree
ment the court will enforce it, unless it bo 
manifestly unfair and unjust but if it be mani
festly unfair and unjust, the court will disregard 
it and decree what is fair and just. This is the 
great and fundamental rule.

In  order to apply it to particular instances 
the court will consider what fair and reason
able persons in the position of the parties 
respectively would do, or ought to have done, 
under the circumstances. In  the case there
fore of pilots claiming salvage reward, the 
ultimate proposition with regard to the pilots to 
be determined by the tribunal which has to decide 
between the pilot and shipowner is, would a fair 
and reasonable owner, and a fair and reasonable 
pilot, if they had had to agree, have agreed under 
the circumstances that the services to be per
formed should be performed for ordinary pilotage 
fees, or even extraordinary pilotage reward, or lor 
salvage reward i1 Would a fair owner have insisted 
on requiring the necessary services for ordinary 
pilotage fees, or even a higher rate of pilotage 
payment ? Would a fair pilot have relused to 
perform the necessary services unless upon the 
terms of a salvage reward ? In  such a dispute to 
be determined by a judge and jury, these, besides 
the question of the position of the ship, are the 
questions to be left to the jury. In  this case for 
instance, the questions for the jury were : Was 
the ship in a position of imminent danger of being 
lost I  Was she saved from such danger by the 
acts of the pilots ? Were the acts of the pilots, by 
reason of the weather and the position of the ship, 
made so different in danger or responsibility from 
the ordinary acts of service or pilots as that no 
fair and reasonable owner would have insisted on 
requiring such service for other than salvage 
reward? In  a dispute to be determined by a judge, 
in a court of admiralty or otherwise these are the !

[C t . of A fp.

propositions which are to he applied to the par
ticular facts of the case. I t  follows that there can 
be no such rigid rule of law, or of interpretation 
of facts as is suggested on behalf o - the demb 
dants. I t  follows that the meaning of the phrase 
“ in distress ” used by Dr. Lushmgton is not to 
be interpreted in the rigid manner suggested on 
behalf of the plaintiffs. Suppose a ship previou y 
reduced by accident to such a stage ot unsea- 
worthiness as makes it expedient or necessary that 
she should enter a port of refuge as by a leak or 
the loss of a mast, but is approaching such port m 
moderate weather, and so that she can ^nter i t , i  
st eered a right course, with ease, notwithstanding 
the damage done to her, can it bo protended that 
it would bo reasonable and just, within the tests 
above enunciated, that a pilot conducted her into 
nort should be treated as a salvor? Je t 8b® 
would be an unseaworthy ship, a damagedsh^, _ 
disabled ship, and in a sense a ship in distress. 
Suppose, on the other hand, the ship, as a ship, to 
ho intact, no damage to hull, spars, or sai s, but 
driven by the most violent weather, without power 
of resistance, within half a mile ot »  
leeward coast, with no possibility of escape from 
immediate total destruction but by e n try ’“f"  
a narrow, and to the crew unknown, haven 
of the coast, and suppose the ^ eatn,erd“ d 
to bo such that, with all the knowledge and ski L 
of the best pilot, there would stillbe Ishe greatest 
danger that he and the ship might be lost , could 
any'fair person say that a fair master would ask a 
pilot to come on board and assume such *  respon
sibility and risk, or consider that, being «“ hoard 
he should exorcise such a responsible duty and 
run such a risk as has unexpectedly a[*sen f° r f  {  
other than salvage reward? These hypothetic^ 
cases show that it is not the mere fact ot iujury to 
the hull, masts, or sails of the ship which is to 
govern, but that the tribunal must determine 
whether, under all the circumstances of the par
ticular case, the service which the pilot n 
entered upou, or has unexpectedly found impost 
upon him, was rendered so different 
bility, or danger, or kind from the ordinary ser
vice of a pilot as to make it impossible that any 
fair owner should have insisted upon his being 
paid otherwise than by a salvage re . ’ j
whether, although there was some ser
responsibility or danger or unusual kmdof ser  
vice, any fair pilot would have refused to enter 
upon the service, or to continue to perform the 
service, unless paid otherwise than by a fa'F 
pensation for pilotage services. That a pilota 0  

service may be turned by subsequent casualties 
into a service to he compensated by salvage> reward 
is thus laid down by Dr. Lushington : 1 he law 1
have laid down in more than one ‘“stanceonthis 
point is, that if, in the performance of a contract of 
towage, an nnforsecn and extraordinary peri 
arise to the vessel towed, the steamer .s not a, 
liberty to abandon the vessel, but is bound to 
render her the necessary assistance, and^ereupon 
is entitled to salvage reward. I  am ot opunon 
that these rights and obligations incident to a 
contract of towage are implied by la^V and ^  
the law thereby secures equity to both parties 
and the true interests of owners of ships. A  
similar law holds with respect to a pilot; 
certain emergencies occurring which require 
extraordinary service, he is bound to stay by the 
ship, but, becomes entitled to salvage remunera-
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tion, and not a mere pilotage fee : ” (The Saratoga, 
Lush. Hep. p. 231.) I t  must be remembered that, 
in order to foupd a claim for salvage reward, it is 
absolutely essential that the ship should be in 
imminent danger of being lost, and should by the 
service be saved from such danger. I t  may be 
said, therefore, and we think would be truly said 
in fact, in almost every, if not in every case, that 
whenever the ship is in such danger the service 
of the pilot must necessarily be different in kind, 
responsibility, or danger from the ordinary ser
vice of a pilot. That, however, is a different pro
position from either the one suggested for the 
plaintiffs or that suggested for the defendants. 
I t  is consistent with the view that the true inter
pretation of the phrase used by Dr. Lushington is 
that the ship must be, not merely in distress in a 
general sense, but in such distress as to alter the 
service of the pilot to the extent above suggested. 
I t  leaves the rule of law to be that in order to 
entitle a pilot to salvage reward, he must not only 
show that the ship was in some sense in distress, 
but that she was in such distress as to be in 
danger of being lost, and such as to call upon him 
to run such unusual danger, or incur such unusual 
responsibility, or exercise such unusual skill, or 
perform such an unusual kind of service, as to 
make it unfair and unjust that he should be paid 
otherwise than upon the terms of salvage reward.

I t  seems to us perfectly clear that the services of 
the pilots in this case were within the rule thus laid 
down, and that the payment to them ought to be 
considered, as between the plaintiffs and defen
dants, as a payment of salvage reward. We have 
thought it right to give our reasons at length, but 
we might decide this case by saying that the 
service rendered was one which the pilots were 
not bound to render. I t  was a danger they were 
not bound to encounter. Next, that the service 
was not one of pilotage. I t  was not a piloting to 
any port or place, but a taking out of—a salving 
from—danger.

Judgment fo r  the p la in tiffs.
Solicitor for plaintiffs, Robert Greening.
Solicitors for defendants, Norris, Allens, and 

Carter, for Simpson and North, Liverpool.

HIGH COURT OF JUSTICE.
Q U E E N ’ S B E N C H  D I V I S I O N .

Reported by H. D. Bonsey and W. P. EvERSLEY.Esqrs. 
Barristers-at-Law.

June 18, 25, and Ju ly  4, 1881.
(Before L in d le y , J.)

P itman  v. The U niversal M arine  I nsurance 
Company L im ite d .

(Marine insurance— Time po licy—P a rtia l loss— 
P rinc ip le  upon which loss is to he ascertained.

W here an insured vessel is  stranded and got 
off, and the owners, on the underwriters re
fus in g  to accept abandonment, sell her, this 
being the best fo r  a ll concerned, the correct 
mode o f ascertaining the proportion o f loss 
to be made good by the underwriters is to 
compare the value o f the sound ship at the 
port o f distress w ith  her value there when 
damaged, and to apply this proportion to her 
real value at the commencement o f the risk i f  the

po licy be open, or to her agreed value i f  the 
policy be valued.

The estimated cost o f repairs, though rejected 
as a direct measure o f loss, may be the measure 
o f the difference between the ship’s sound and 
damaged values i f  no other measure can be 
found  fo r  a rriv ing  at the loss rea lly  sustained, 
but i f  more reliable evidence o f the amount o f such 
loss exists, the estimated cost o f repairs ought not 
to be adopted fo r  the purpose o f a rriv ing , even 
indirectly, at the measure of the loss sustained. 

The assured is never bound to abandon; he can 
always repair i f  he chooses, and re fra in  fro m  
in s is ting  on a to ta l loss.

I f  the assured does repa ir the ship, bona fide  
and w ith  reasonable discretion, the cost o f the 
repairs be the measure o f the loss.

F urther consideration.
The plaintiffs were the owners of the barque 

Thracian, 530 tons register, which in Oct. 1871, 
being classed A 1 at Lloyd’s until 1879, sailed from 
Newport, in Monmouthshire, on a voyage to 
Launceston, in Tasmania, where she arrived on 
the 15th Feb. 1875 and discharged her cargo.

By a policy of insurance bearing date the 3rd 
June 1875 the plaintiffs caused themselves to be 
insured at and from the date of vessel sailing from 
Launceston for and during the space of twelve 
calendar months, in port or at sea, in docks and 
on ways, at all times, in all places, upon the 
ship, valued at 37001, against perils of the seas 
and all other perils, losses, and misfortunes that 
had or should come to the hurt, detriment, or 
damage of the ship, or any part thereof, the ship 
being warranted free from average under 31 per 
cent, unless general or the ship stranded; and the 
defendants, for a premium of 1051, paid to them 
by the plaintiffs, subscribed the policy for 10001 
and became insurers thereon to the plaintiffs for 
that amount on the ship; and it was agreed 
between the plaintiffs and defendants that the 
insurance should commence and be from the 23rd 
March 1875 to the 22nd March 1876, both days in
clusive as appeared by a memorandum inscribed 
on the policy.

The vessel sailed on the 23rd March 1875 for 
Launceston in ballast for Newcastle, in New South 
Wales, where she arrived on the 3rd April 1875 
and she sailed thence with a cargo of coals on tho 
6th May 1875 for Singapore, where she arrived 
and discharged her cargo in the month of June 
1875.

Being then at Singapore, she was on the 16th 
June 1875 chartered to proceed to Moulmein, and 
there take in a cargo of teak and proceed to 
Queenstown or Plymouth for orders, whioh 
charter would have produced a gross amount to 
the plaintiffs of 47501

The vessel sailed on the voyage under the 
charter from Singapore to Moulmein on the 24th 
July 1875, and arrived off that port on the 10th 
Aug. 1875, and while in charge of a duly licensed 
pilot, in passing up the river to the port of Moul
mein, took the ground, and remained aground 
until the 14th of the same month, when she was 
got off and towed up to Moulmein.

The plaintiffs determined to abandon the vessel, 
but the underwriters declined to accept her. The 
plaintiffs then obtained the best advice they could 
as to the cost of repairing her, and decided not to 
do so, but to sell her, and, having made some
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slight repairs, they sold the ship and stores for 
38971. . ,

In  the statement of claim the plaintiffs a e 
that the ship was by perils insured against by tue 
policy injured and damaged to an extent exceed
ing three per cent, within the meaning o 
policy, and the defendants’ proportion of tne 
average loss and of the expenditure rieoessari y in 
curred by the plaintiffs in consequence or groun 
ing, getting off, and towage of the vessel, anu in 
docking, undocking, and otherwise in consequence 
of the injury for which the defendants as insurers 
were liable to the plaintiff in respect of the sum 
of 10001. insured by them, amounted to the sum 
of 7811. 7s. 104., and they claimed this sum as a 
partial average loss under the policy, -Lb0 e' 
fendants paid 2451. into court, and denied that 
the plaintiff had sustained any loss or damage m 
respect of the subject-matter of insurance y 
perils insured against. .

The question in dispute between the parties 
was the principle upon which the loss was to be 
ascertained, the plaintiffs contending that it was 
to be measured by what it would have cost to rc 
pair the ship and make her as good as she was before 
she was injured, deducting one-third to allow or 
new materials instead of old ; and the defendan s, 
that it was to be measured by the difference e 
tween the value of the ship when sound and wtiac 
she sold for when damaged.

B utt, Q.C. aud P olla rd  for the plaintiff.
Cohen, Q.C. and Hollam s for the defendants.
Thearguments sufficiently appear from the judg

ment, and the following authorities were citec.:
Knight V. Faith, 15 Q.B. C19; 19 L J . 509 Q.B.; 
Lol7re v. Aitchison, 5 Asp. Mar. L. C. 445;; 4 Asp.

Mar. L. C. 11, 108; 3 Q. B. Div. 5j8 ; 4 App. Cas.
755; 30 L. T. liep. N.b. 794; T i r r  p p

Stewart v. Steele, 5 SoottN. 0.927 ¡1 1 L. J -1 " .  G-P- 
Brooks v. MacDonnell, 1 Y . & G. j00 ; n  -r.
Atwood v. Sellar, 4 Asp Mar L. C. : 5 w- J T

Div. 280 ; 48 L. T. Kep. N.S. 83; 48 L. J . 4ba,

Lid gett v. Secretan, 1 Asp. Man L. C . | 5 ; L - EeP;
G O. P. 016; 22 L. T.Bep. N. S. 272; da n. J-
19G.C. P. ; e A QQ1 <1(11Arnould on Insurance, 5 ed. 891, 9U1.

Ju ly  4 , - L inpley, J .-Th is  is an action on a 
time policy for a partial loss, and the question i  
have to decide is the principle uPon 
is to be ascertained, it being agreed that all que 
tions of figures shall bo referred to some gentle 
man versed in adjustments. The fac s 
material are few and simple [reads . .
of claim, sects. 1, 2, 3, 4, 5, and 7, containing
the facts above sot out].

Tbe vessel injured grounded on her way to 
Moulmein, and after remaining aground four 
days in some peril, she was got off and towed 
to Moulmein, She was there examined and 
was found to be seriously injured. The Pla,“t’™3 
resolved to abandon her to the unaerwnters, 
and gave notice of abandonment, 
writers, however, declined to accept her, and 
required the plaintiffs to repair ler. 
plaintiffs did not insist on their abandonment, but, 
acting on the best advice they could obtain, deter- 
mined not to repair her, but to sell her, and, a er 
making some slight repairs, they accordingly did 
sell her and her stores for 38971.

Upon the evidence before me, and having 
regard to the want of proper dock aecommo-

£55 « h »  » ” !!“  “ “  “  pl‘c0
° f Under" the» «¡— -  fhe 1

S i  ,S1” S®‘ herJ . l S S E. The plaintiffs are

t ,  &
attributable net to any dispute about M > b  
to the circumstance that they differ y
£  the pricadpl. upon «Web tb . » ' ¿ f “ “ “ *  “  
be based. The plaintiffs contend that the loss 
he made good is to bo measured by what it woul
Seav”  coestSt°o repair the sh ip  and make her as g^od
as she was before she was injured, bu do" £

and that the loss to be made good is to oe 
measured by the difference between the value ot 
the ship when sound and what she sold for whe 
damaged W The question for my decision is whmh 
nf these two principles is correct. I t  is certain y 
remarkable that the question thus r a t ^ d  should 
never have been yet decided. But such seems to 
be the case, and it consequently becomes necessa y
to consider the question on principle.

The first thing which strikes the mind on a 
consideration of the foregoing statement “  
apparently at least, if not really, the plaintiffs are 
contending for a right to be indemnified^against « 
loss which they have not in tact sustained. The 
repairs, the cost of which the plaintiffs seek to 
make the measure of their loss, were not in 
fact made. I t  becomes necessary, therefore to 
be careful before a hypothetical as distinguished 
from an actual loss is held to be the loss m 
respect of which the plaintiffs are entitled to 
indemnity.

The plaintiffs’ contention is based upon the fol
lowing assumptions: (1) that they might have 
repaired if they had chosen; (2) that if they had 
repaired the cost of repairs would be the measure 
of their loss; and (3), that it is immaterial to the 
defendants whether the repairs were actually 
effected or not.

The first of these assumptions I  take to be well 
founded the assured is never bound to abandon; 
it is for him to determine whether he will do so 
or not; he can always repair if he chooses, and 
refrain from insisting on a total loss : see Peele 
v. Merchants Insurance Company (3 Mason, 27), a
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case in which the rights of an assured in the 
event of stranding were elaborately examined by 
Mr. Justice Story.

The second assumption is also well-founded if the 
repairs are made bond fide and with reasonable dis
cretion. Nothing can be stronger than the lan
guage of Mr. Justice Story on this point. In  the 
case just cited he says (p. 01!); “ The insured is in 
no case bound to abandon. Ho may in all cases 
elect to repair the damage at the expense of tho 
underwriters, and if he acts bond fide  and with 
reasonable discretion, there is no decision yet 
pronounced which declares that he shall not 
be entitled to a full compensation, however 
great ic may be, even if it should equal or even 
exceed the original value of the ship, and until 
such a decision is made the direct terms of tho 
policy seem strong enough to justify such a 
claim.” (See also 2 Arn. Ins. 1022, 3rd ed. 2; 
and 2 Pbill. Ins. sect. 1426.) But although this 
unquestionably is true, still, if the repairs are 
so extensive and so out of proportion to the 
value of the ship when repaired as to show 
a want of bond fides, or a total disregard of what 
is reasonable, it is by no means clear that their 
cost could be thrown on the underwriter. In  fact 
it is tolerably plain that they could not. The 
language of Maule, J. on his head in Stewart v. 
Steele is extremely cogent and valuable. Ho 
said: “ As to the supposed duty of the under
writers to pay for the repairs, that is a 
mere fallacy; and the frequent statement of 
the proposition will not make it less fallacious; 
the law casts no such duty upon them. The 
assured is entitled to recover the amount by which 
the ship is deteriorated in consequence of the acci
dent.” This appears to mo to be perfectly accu
rate, and I  adopt it accordingly..

The third assumption, viz., that, as the plain
tiffs had the right to repair the ship and to 
recover the cost from the underwriters, it is im
material to them whether the right is exercised 
or not, is in my opinion entirely erroneous and 
opposed to the true principles of contracts 
of indemnity. Against what do the under
writers agree to indemnify the assured P Surely 
against such losses as he may in fact sustain by 
reason of the perils insured against. That this is 
so is plainly proved by those cases which decide 
that, where a ship has been injured and not 
repaired, tho assured must wait until tho expi
ration of the risk before he can sue the under
writers for the loss sustained. The assured has 
no vested right of action when the injury is sus
tained. I f  in such a case the ship is lost whilst 
the policy is running by a peril not insured 
against, the assured has no right of action at a ll; 
and if she is lost by a peril insured against the 
insured can only claim for a total loss ; he cannot 
claim both for a total loss and for the previous 
partial loss, as he may, if the damage has been 
actually repaired. Compare Stewart v. Steele (5 
Scott, N. R. 927); L iv ie  v. Jansnn (12 East, 648); 
Lidgett v. Secretan (ubi sup.) These cases are 
conclusive to show that the events which have 
happened, and not those which might have hap
pened, are to be regarded. Apart from all 
authority, I  should have thought it plain that a 
loss actually sustained under circumstances which 
did happen is to bo preferred as a measure of 
indemnity to a loss which would have been sus
tained under circumstances which did not happen,

and the cases to which I  havo referred show that 
this principle is recognised as well in cases arising 
under marine insurance policies as in other cases 
of indemnity.

Upon principle, therefore, it appears to mo 
that the plaintiffs’ contention cannot be sup
ported.

I t  is, however, said to have authority and prac
tice in its favour. Tho authorities referred to 
are K n igh t v. F a ith  (ub i sup.) and Lidgett v. 
Secretan (ubi sup.) ; tho practice is that of 
underwriters. In  K nigh t v. F a ith  the ship was 
damaged and sold unrepaired for 721. 10«. The 
assured claimed for a total loss, but as there 
was no destruction of the ship, and no notice 
of abandonment, it was hold that the assured 
could only recover for a partial loss. The proper 
mode of ascertaining tbe amount of this loss 
was not discussed, but there is a passage in 
Lord Campbell’s judgment at p. 669 which 1 will 
read : “ We therefore think that in this case tho 
ship insured sustained a partial loss from which 
the assured ought to be indemnified. But they 
have left us entirely in the dark as to the amount 
of that indemnity ; their counsel has contended 
that even on the footing of a partial loss the 
verdict ought to stand for the full amount of the 
sum insured and interest. However, if there has 
not been a total loss of the ship, actual or con
structive, with notice of abandonment, it lies 
upon them to show the extent of the injury which 
the ship sustained from the accident, together 
with the sum which would be required for re
pairing, and from this there would be the usual 
deduction of one-third new for old. There having 
been no notice of abandonment, although tho ship 
subsisted as a ship, we cannot proceed upon the 
supposition that she could not bo repaired, and 
the partial loss must bo calculated on the same 
principles as if she had actually been repaired and 
proceeded on her voyage, or had foundered at sea 
without having been repaired soon after the policy 
expired. ‘ Such a calculation,’ says Benecke, 
vol. 2, p. 449, * cannot be governed by any 
general rule, but must be decided according to 
circumstances and upon a casual estimate in 
which no great precision can be expected, since it 
is extremely difficult after the ship has perished 
to obtain a precise knowledge of the condition in 
which the ship was at the termination of the fixed 
time. But this difficulty can never be a ground 
for freeing the insurer from liability.’ Tho 
difficulty is not greater than wa.s experienced in 
Hare v. Travis (7 B. & C. 14), where there 
having been a policy upon pearl ashes at and from 
Liverpool to London, and the ship having deviated 
by going into Southampton, and the pearl ashes 
having been injured by sea damage both before 
and after the deviation, but never having been 
examined till they arrived in London, it was left 
to the jury to say what amount of damage 
they had sustained while protected by the policy.” 
What ultimately became of this case I  have not 
been able to ascertain; but I  cannot regard it as 
an authority for the proposition that the esti
mated cost of repairs is in all cases the true 
measure of loss to the owner of a ship injured and 
sold without being repaired. Such estimated 
cost may or may not be the best measure of loss, 
and in K nigh t v. Faith , where the ship sold for 
next to nothing, it is quite possible that the esti
mated cost of repairs was a juster measure of the
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assured’s right to indemnity than any other which 
could bo suggested. Where such is the case the 
estimated cost of repair will naturally be the 
basis ofthe underwriter’s calculation, and it may so 
often happen in practice that this is the proper 
basis as to lead to tho habit of regarding the 
estimated cost of repairs as the true basis in all 
cases of tho kind under consideration. But 
care must be taken not to be misled by this 
circumstance, and not to mistake tho rule for 
tho principle on which it is founded. in  
Lidgeti v. Secretan (ub i sup.) the court does not 
appear to sanction the proposition contended for 
by the plaintiffs. In  that case the ship was in
sured by two policies for two successive voyages, 
viz., out and homo. On the voyage out she was 
stranded and injured. She was partially re
paired, and after the risk covered by tho first 
policy had expired, and after the risk covered by 
the second policy had commenced, but before her 
repairs were completed, she was destroyed by lire. 
The court decided that, although the shit) was 
ultimately lost, aud the plaintiff was entitled to 
recover under the second policy for a total loss, he 
was also entitled to recover under the first policy 
the diminished value of the vessel occasioned by 
her stranding. The estimated cost of repairs was 
merely referred to as a modo of estimating such 
depreciated value; and so far is this case from 
being an authority for the plaintiffs that it 
amounts in my opinion, to a strong authority 
against them. Mr. Justice Willes, on p. wo. 
says : “ Tho true principle 1 apprehend to be this : 
the owners are not to get anything which they 
did not lose by the vessel striking on the reel, 
they are to get the amount of the diminution in 
value of the vessel at the end of the first risk tie  
difference between her then value and what s e 
would have been worth but for the damage she had 
sustained. In  arriving at that result, I  do not see 
how the arbitrator can avoid taking into consider
ation the expenses which would have to be incurrei 
in order to put the vessel into a proper state o 
repair ; but he must do this only for the purpose 
of arriving at tho diminution of tho value at the 
expiration of the risk. That, of course, must e 
subject to all just allowances.” The judgment o 
Sir Montague Smith in that case is to the same 
effect. The practice relied upon by tho plaintiffs 
was not proved; indeed, the witnesses called to 
prove it said they had no experience of any se e< 
usage applicable to the case of a damaged ship sold
without being repaired. , . __

For the reasons and under tho circumstances 
above stated I  am of opinion that the principle 
contended for by tho plaintiffs is erroneous, and 
that, in substance, the principle contended tor 
by tho defendants is correct. I  he loss sus
tained by an assured by the stranding of the 
ship is prim d facie  the depreciation in er va ue 
caused by the stranding. Before she stranded she 
was worth a certain sum; after she strange 
she was worth less ; the difference between these 
sums, if it can be ascertained, will be the 
true measure of the assured’s loss, unless he 
can be shown to have sustained a greater or less 
loss between the stranding and the expiration ot 
tho risk covered by the policy. That this is so in 
tho case of goods is well established ; but in poni 
of principle, and for this purpose, there is no dis
tinction between ships and goods, except that 
goods being saleable, their sound and damaged

values can be readily ascertained by a sale, whilst 
the values of sound and damaged ships have gener
ally to bo ascertained by estimates. This is the 
view taken by the best text writers (2 Arnould on 
Ins. 2nd edit. sect. 365 ; and see the rule as to ascer
taining damage to the extent of oO per cent, in 
America, 3 Kent’s Com. 330 & 331 ; Phillips on 
Insurance, sect. 1539); and by Sbory, • in ee e 
V Merchants' Insurance. Company (3 Mason, ¿ i)  
already referred to. So also the judgments in 
Stewart v. Steele and Lidgett v. Secretan support
the same view. , . , , _

Whether tho values to be ascertained and com
pared are the values at the same place or at 
different places, and whether they are J o  be 
ascertained at the commencement of the risk, 
or at its termination, or immediately betore 
and immediately after the injury is sustained, 
are questions to be considered ; and, bavin» 
regard to the authorities just referred to, tne 
correct mode of ascertaining the proportion ot 
loss to be made good by the underwriter appears 
to be to compare the value of the sound ship at 
the port of distress with her value there when 
damaged, and to apply this proportion to her rea 
value at the commencement ot the risk it tne 
policy be open, or to her agreed value if, as m the 
present case, the policy be valued.
' Such being the principle by which to be guided, 
it remains to apply it to the case before the 
court, and to ascertain the value of the ship 
at Moulmein in her sound and damaged states 
and to consider the elfect of her sale. or 
these purposes the declared value in the policy 
must be disregarded; for although such value 
is conclusive for tho purpose ot determining 
how much the defendant may ultimately have 
to pay, it does not preclude either party from 
proving the true amonnt of loss sustained: 
{Young v. Thuring , 2 Man. & Ur. o93.) ine  
estimated cost of repairs, though rejected as 
a direct measure of loss, might be the measure o 
the difference between the ship s sound and 
damaged values if no other measure could be 
found for arriving at the loss really sustained ; but 
in this case other and more reliable evidence ot the 
amount of such loss exists, and the estimated cost 
of repairs ought not therefore to be adopted tor 
the purpose of arriving even indirectly at the 
measure of the loss sustained. The evidence as to 
the value of the ship when sound stands thus. 
The plaintiffs say she was worth 40001. at the com
mencement of the risk; the defendants are 
content to adopt this statement. A t this date the 
ship was at Singapore. The time which elapsed 
between the commencement of the risk and tho 
stranding of the vessel was very shorthand the 
time which elapsed between her stranding and 
sale was also very short; and there is no reliable 
evidence to show that the value ot tho sound ship 
at Moulmein at either of these two periods was 
treater than her value a short time betore when 
she was at Singapore, and the risk commenced. 
In  the absence of such evidence her sound value 
at Moulmein ought, in my opinion, to be 
taken to bo 40001. In  coming to this con
clusion I  do not forget that her value when 
thoroughly repaired has been estimated at
45001.,"nor do I  overlook the argument that, 
as she fetched 38001. in her damaged con
dition she must have been worth at Moulmein, 
when sound, much more than 40001. I  regard the
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estimate of 450QZ. as litt'.o better than a guess, and 
I  cannot assume that, if she had been thoroughly 
repaired, according to Mr. Hopper’s estimate, she 
would not have been more valuable than she was 
before she stranded, even after making the cus
tomary allowance of one-third new for old. The 
argument deduced from the price she fetched is 
plausible, but not convincing. I  am not at all sure 
that she did not fetch more than she was worth, 
and although what she did fetch is conclusive as 
regards one element in the calculation, I  do not 
regard it as a reliable starting point from which 
to draw an inference as to her sound value. Upon 
the evidence before me I  hold that value to be 
4000Z.

The value of the ship when damaged has next 
to be ascertained. But the object of this in
quiry must not be lost sight of. That object is to 
ascertain the loss sustained by the plaintiffs, and 
they have fixed this element in the calculation by 
what the ship actually sold for. The underwriters 
may, no doubt, show, if they can, that their loss has 
not been so great as they allege, but the assured 
cannot possibly increase his actual loss by saying 
that he would have lost more if the ship had not 
sold for so much as she in fact realised. This, I  
apprehend, is what the present Lord Justice 
Lush meant when he said in Lohre v. Aiichinson  
(ub i sup.) : “ If , instead of repairing, the owner 
chooses to sell the ship in her damaged condition, 
he fixes his loss at the difference between what 
she was worth at the commencement of the risk 
and what she sold for.’’ For these reasons it 
ought to be held that for all the purposes of 
this action the value of the ship when damaged 
cannot exceed what she actually sold for. But 
oven for the purposes of this action the actual 
price she fetched will not be her exact value, for 
the price was no doubt enhanced by the repairs 
done to her before sale, and a proper allowance for 
these must be made. I  merely mention this to 
prevent its being overlooked.

The sound value of the ship being taken at 
4000Z., and her damaged value being what she 
sold for, less such deduction as ought to be 
made in respect of her repairs before sale, the 
proportion of loss sustained by the plaintiffs by 
reason of the depreciation in value of the ship 
will be ascertained. To this will have to be 
added whatever other sums are properly charge
able against the underwriters ; and when the final 
proportion of loss on thi3 basis has been arrived 
at, it must be applied to a ship of the declared 
value of 3700Z., and the defendants’ proportion of 
the loss thus calculated will be what he will have 
to pay.

Having now explained the principle upon which 
the amount payable by the defendant is to be 
ascertained, so far as that amount depends on 
the point submitted to me, I  give judgment for 
the plaintiffs for such sum as the arbitrator agreed 
upon shall award to be payable by the defendants, 
regard being paid to this decision ; and I  reserve 
the costs of the action until after he shall have 
made his award.

Solicitors for the plaintiffs, Lyne  and Holman.
Solicitors for the defendants, Hollams, Son, and 

Coward.

[Q.B. Div.

Saturday, M ay  14,1881.
(Before Lord Coleridge, C.J.)

Robertson v. A mazon T ug and L ighterage 
Company L imited .

Contract— Ship and shipping— Agreement to pe r
fo rm  services w ith  instruments supplied by other 
p a rty—Im plied  contract o f fitness— W arranty. 

Where one party to a contract engages to perform  
certain services fo r  the other party w ith  the means 
to be provided by such other p a rty , there is an im 
plied w arranty that such means are reasonably f i t  
fo r  the purpose fo r  which they have been provided. 

The p la in t if f  B. B . made an agreement w ith  the 
defendant company that he would take out fro m
H . to P. a steam-tug towing six barges, 
together w ith  a. small assisting steamer. The 
defendant company was to provide both the 
steamers, and B. B. certain o f the crew o f the 
steam-tug. The lim it  o f time fo r  the voyage was 
seventy days. The steam-tug was proved to be 
quite xmlitted fo r the task of towing the barges 
across the A tlan tic , and the sm all steamer took 
refuge a t B. during the f irs t  storm, and her 
captain refused to re jo in B . B . In  consequence, 
the voyage lasted 105 days, and three o f the 
barges never reached the ir destination. B . B . 
brought this action for loss o f time and p ro fit, to 
which the defendant company answered that he 
had no cause of action, as he had undertaken the 
risk  o f the voyage, and counter-claimed against 
him  fo r  losses alleged to be due through his 
default or negligence.

Held, that under the circumstances the defendants 
when providing the means fo r  enabling the p la in 
t i f f  to carry out his po rtion  o f the contract, 
im p liedly undertook that they were reasonably f i t  
fo r  the purpose for which they were supplied, and  
that the p la in t if f  had a good cause o f action. 

F urther consideration.
This was an action tried before Lord Coleridge, 

C.J. at Westminster, in April 1878, and reserved 
for further consideration.

The facts of the case are as follows :
The plaintiff is a master mariner of the merchant 

navy, and the defendants a registered company ; 
and in June 1877 the defendants were desirous of 
having six barges towed from the Humber to 
Para, in the Brazils.

The plaintiff in undertaking the superinten
dence and management of the voyage signed the 
following document :

X, Robert Robertson, hereby agree to take steam-tug 
towing six sailing barges from H u ll, and one small 
steamer from the Downs, the la tter named, to assist 
when required, to Para, Brazils, providing and paying 
crews of officers, sailors, stokers, and trimmers (forty- 
one men all told), also provisions for a ll on board for 
seventy days, and finding nautical instruments andcharts 
for the navigation of the above said steam tug, steamer, 
and six barges, the company paying pilotage from H a ll 
to sea. A ll surplus stores to be left on board to be taken 
over by and to bo the property of the company. I  hereby 
undertake to do all the above, and hold the company 
harmless in regard to the return of the above crew from 
Para. Expenses for which shall be borne by me wholly 
from the date of the arrival of the vessels in Para for 
the sum of ten hundred and twenty pounds, .£100 of which 
shall be payable to me on signing contract, and a further 
sum of £000 before leaving H ull, for which I  shall give 
guarantee satisfactory to the company. The balance of 
£320 to be paid by the company’s agent in Para on their 
being satisfied that no claims exist against the company 
in regard to me, Captain Robertson, or my crow.

(Signed) R o b e r t  R o b e r t s o n .
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The defendants provided the steamer Villa, 
B ella  as the towing steamer, and the Galopin as 
assistant steamer. I t  was proved at the trial 
that the boiler and engines of the V illa  Bella  
were very much out of order and repair, and that 
altogether she was not reasonably efficient for the 
purposes oE the voyage.

I t  was also proved that the Galopin was a small 
steamer of about three tons burthen, and that 
when caught in a storm in the Bay of Biscay, her 
captain left the towing steamer V illa  Bella, and 
put in for shelter at Brest, and refused to join 
the plaintiff, though subsequently ordered by 
the defendants to do so. Owing to the slow
ness of the V il la  Bella, the voyage was protracted 
to a period of 105 days, and frequent stoppages 
were necessitated. Three of the barges never 
arrived out at Para, but one was left at Vigo, and 
two broke away and drifted to Barbados.

The defendants paid the expenses incurred by 
reason of the voyage being delayed over the 
seventy days, and had paid the plaintiff the sum 
of 856f. The plaintiff claimed in this action the 
balance of the 1020f., and 1000J. as further 
damages, while the defendants denied their lia
bility to the plaintiff, but counter-claimed against 
him for a considerable sum as expenses to which 
they had been put by reason of the non-fulfilment 
of the contract by the plaintiff, and paid 10Z. into 
court as sufficient to satisfy the plaintiff’s claim.

B utt, Q.C. (E. Pollock with him) for the plain
tiff.—The plaintiff is clearly entitled to maintain 
this action, and the defendants havo no real 
defence to i t ; they have brought an action against 
the shipping company for selling them such a 
worthless vessel as the V illa  Bella , and when they 
were successful in it  the plaintiff brought this 
action. There are no authorities strictly on this 
point, bub ordinary principles of law would 
support the plaintiff’s contention. The defendants 
gave the plaintiff a steamer wholly inefficient for 
the purposes intended, and the small assisting 
steamer was unfit, and she deserts at the moment 
when most she is required; either she was unfit, 
or she improperly deserted ; and when ordered to 
rejoin her captain refused. So utterly unfit were 
the plaintiff’s means for carrying out his part of 
the contract that the voyage lasted lOo days, 
and only three of the barges were brought safely 
to Para. I t  is not contended that the V illa  L e ila  
was reasonably fit. There is no real difference 
between the present case and that of a charterer 
chartering a ship which turns out wholly unsea- 
worthy. Are the defendants entitled to send a 
ship wholly unfitted for the purposes of the 
voyage ?

K . E . D igby  for the defendants.—The real con
tract was that the plaintiff should take out a par
ticular steamer to Para, and it was only an inci
dent that she should tow out these barges with 
it. The question then is, were the defendants 
bound to furnish a ship fitted for the voyage, i.e., 
was there any undertaking on the part of the 
defendants to the plaintiff that the boilers and 
engines of this ship were in a fit and proper 
state for the purposes of the voyage. The 
plaintiff, if  he is to recover at all, must 
recover on a warranty of reasonable fitness, for 
the first time. [C oleridge, O.J.—Yes; you go 
on the general law, but I  wish to see if this specific 
contract is to be so construed. Suppose after 
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entering into this agreement, the plaintiff had 
come to the conclusion that he could not safely 
take this ship across the Atlantic, you say he 
would be bound to goP] Yes; prior to signing 
the1 contract he might have seen and examined 
the ship, but he did not. There is nothing to 
take this agreement out of the ordinary contract 
of shipowner and captain:

Couch v. Steel, 23 L . .1. 121, Q. B .; 3 El. & B l. 402. 
[C oleridge, C. J.—This is a case o f a person en
gaging to do a pa rticu lar act w ith  a specified in 
strum ent to  be supplied by  another person.] The 
p la in tiff wa3 h ired by the defendants and was to 
be paid fo r by the run . A no ther case in  p o in t is 

Steel v. Lester and Lilee, 3 Asp. Mar. L. C. 537;
35 L  T. Hep- N. S. 642 ; 3 L. Bep. C. P. Div.
121; *47 B. J 43, C. P. _ .

[C oleridge, C.J.—I  do not think it is.] The 
V illa  Bella  was not primarily a steam-tug, but 
was intended for the river Amazon traffic, and 
as before said, the towing of the barges was a 
mere incident of the voyage. As to the Galopin, 
the contract was that she should assist when re
quired; she was under independent command, 
but to assist when required; there is, however, 
no warranty or undertaking that she shall con- 
f.imiA fVip whnlfi vovaire :

Taylor v. Caldwell, 3 B. & S. 826.
B utt, in reply.—This case differs from Couch 

v. Steel {ubi sup.). The plaintiff is no servant 
of the defendants, but a responsible person 
who is to provide a crew and provisions for 
a whole fleet ; the plaintiff employed his crews, 
and was their paymaster. The V illa  B e lla  is 
described in the contract as a “ tug,’ so 
that disposes of her not being supplied for the 
purposes of towing these barges to Para. The 
argument of the defendants amounts to this, 
that though it was impossible for the plaintiff to 
perform the contract, yet he may be sued for the 
non-performance. As to the Galopin, the de
fendants have clearly committed a breach oi 
contract.

Coleridge, C.J.—The point raised in this case 
is one of considerable importance, and the contract 
to be construed is, as far as I  am aware, to be con
strued by the courts for the first time. I f  there 
had been any authorities on the point I  should 
have taken them into account as to what judg
ment I  should deliver, and so would have taken 
time to consider my judgment; but none of the 
cases cited have any bearing on this case, and I  
decide at once. This is a most peculiar contract, 
and I  must decide the case on the construction of 
the contract in te r pa rtes ; it  involves the relation
ship of one party to a contract who undertakes for 
a consideration to perform within a specified time 
certain services with the instrument or means 
supplied by the other party to the contract for such 
services. The only two points that arise are, 
first, whether or not there was any implied con
tract or undertaking on the part of the defendants 
that the V il la  Bella, the steam tug in question, 
should be reasonably fit for the duty for which she 
was to be employed ; secondly, have the defendants 
broken their contract or not by not assisting by 
means oE the second steamer, the small one, the 
plaintiff when requiring its assistance, as by the 
contract he was entitled to require. As to the first 
point we must look to the circumstances of the 
case for its construction; for such construction

2 G
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it is necessary to consider the different possible 
interpretations. Its words might receive a dif
ferent interpretation to that put on them by the 
plaintifE, and if bo looked at might alter the con
clusions at which one might arrive. Now the 
plaintiff was a man who had performed a similar 
voyage two years before, but with a smaller 
number of barges, two, I  think, and had performed 
it  in safety. I t  was agreed that he should take 
this particular steam-tug, the V il la  Bella, and it 
was a contract to take her from Hull to Para. 
Was there then any contract on the part of tire 
defendants that the V illa  Bella  was fit for the 
voyage ? I  do not wish to represent that there is 
an absolute warranty that the ship was seaworthy 
in the general sense of the word. The case of 
Couch v. Steel (uh i sup.), decided on very good 
grounds the contrary. The plaintiff undertakes 
to conduct the fleet across the Atlantic; that is to 
do under particular circumstances particular work. 
He furnishes a great deal of the necessaries inci
dental to the voyage—not the engines or engineers 
—but he engages the sailors, stokers, and trimmers, 
from H ull to Para. There must be an undertak
ing on the part of the defendants that the V illa  
Bella  was reasonably fit to do the work on which 
she was to be engaged. The plaintiff was entitled 
to say, “ I  had an instrument supplied by the de
fendants to do this work, and such instrument 
ought to have been reasonably fit to do it.” The 
contrary contention seems full of difficulties, in
superable difficulties to my mind. Suppose the 
V il la  B ella  undoubtedly incompetent to fulfil the 
task assigned to her, and with terrible danger 
to life, occupies a period beyond all time in the 
contemplation of the parties, a year we will 
say, instead of seventy days; yet the captain 
would be liable, and he would be met with the 
statement, “ You took the risk and must abide by 
it,” so that nothing could he recover for the 
valuable time spent by him, and for losses incurred 
by making good the defects, and paying for 
expenses brought about by the protracted voyage. 
I f  the plaintiff at an earlier stage had made him
self acquainted with the state of this steamer, and 
had refused to perform the duties imposed on him 
on the ground of the impossibility of carrying out 
the contract, it was said in argument that he would 
be held liable for such refusal. Now, either the 
grounds of his refusal would be no answer—the 
impossibility being short of a physical im
possibility ; or they would be an answer to an 
action at the suit of the defendant company. This 
shows that there was an implied contract on the 
part of the defendants that the V illa  Bella  should 
be fit for the purposes of the voyage, and, there
fore, an undertaking on the part of the defen
dants that the V illa  B e lla  should be reasonably 
fit for the services the plaintiff undertook to 
perform in her. Secondly, as to the Oalopin. 
The defendants did agree to provide a steamer to 
assist the plaintiff in towing the barges, but the 
Oalopin did not assist, but on the first rough 
weather left him and steamed back to Brest, 
because, it is said, it would have been dangerous to 
the lives of those oh board to continue out in the 
open while such a storm was raging. This reason 
might be valid between the captain of the 
Oalopin  and his employers, but not between the 
plaintiff and the defendants. She was required to 
assist but did not. Further, should I  be wrong as 
to that particular incident of the Qalopin’s

conduct, and the reason assigned be an answer to 
the plaintiff’s contention, there is yet the other 
point to be considered, namely the refusal of the 
G alopin ’s captain to rejoin the plaintiff which is a 
complete answer. I f  the defendants sued the master 
of the Oalopin, he might have an answer to the 
suit; but what in his mouth might be a good 
defence to such action cannot avail the defendants 
in resisting the claim now made upon them by the 
plaintiff. Op both grounds, therefore, I  must 
give judgment against the defendants, to the effect 
that this action is maintainable. The question of 
amount must be considered elsewhere.

Judgment fo r p la in tiff.
Solicitors for the plaintiff, Lum ley  and Lumley.
Solicitors for the defendants, Ashurst, M orris , 

Crisp, and Co.

ujpme Court of JuMtata,
COURT OF APPEAL.

S ITT IN G S  A T L IN C O LN ’S IN N .
Reported by J. P. A s p in  a l l  and F. W. Raikes, Esqrs.* 

Barristere-at-Law.

Thursday, Nov. 3, 1881.
(Before J e s s e l , M.R., B a g g a l l a y , B r e t t , and 

L in d l e y , L.JJ.
SWANSTON V. L iS H M A N .

ON APPEAL PROM SIR R. P H ILLIM O R E. 

Shipowners—Co-ownership—Action against m an
aging owner—Discovery o f documents—P artne r
ship.

In  an action against a managing owner o f ships 
fo r  an  account he cannot protect h im self against 
setting out books and documents re la ting  to the 
ship accounts in  his affidavit o f  documents, o r in  
answer to interrogatories, by alleging tha t the 
account and boohs are kept by a f irm  o f which  
lie is  a member, and that the action is brought 
against him  in  his in d iv id u a l capacity only, but 
he must discover a l l documents, whether in  his 
possession or in  that o f his firm .

T his was an appeal against a decision of Sir if. 
Phillimore, sitting in the Probate, Divorce, and 
Admiralty Division, refusing to order further and 
better answers to interrogatories.

The action was brought by the plaintiff as part 
owner in several ships against the defendant as 
managing owner of the same ships, for an account. 
The statement of claim alleged that the defendant 
was managing owner of the ships, and as such 
received the earnings and made the disbursements 
thereof, and also received insurance moneys and 
purchase moneys in respect of certain of the ships, 
and that the defendant had been applied to for 
accounts, and had refused to render them, and 
that accounts were outstanding between the plain
tiff and the defendant, and the plaintiff claimed 
that the defendant should be ordered to file 
proper accounts in the registry, or render the 
same to the plaintiff, and that the accounts should 
be referred to the registrar and merchants, and 
the balance (if any) found due to the plaintiff 
should be paid to the-plaintiff by the defendant. 
In  his statement of defence the defendant ad
mitted that he was managing owner of the ships,
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but denied that lie had ever received any moneys 
or made any disbursements in respect of them, 
and he denied that any application had been 
made to him by the plaintiff for accounts, and 
that there were any accounts outstanding.

On the 6th April 1881 the defendant made the 
usual affidavit of discovery, in which he said that 
the only documents in his possession were the 
papers in the action, and further that ‘ all 
accounts relating to the ships mentioned in the 
writ herein were kept by Messrs. John Hall & Co., 
the brokers and agents employed by the ships 
named in the writ herein, and the said John Hall 
and Co. have the said accounts and documents,” and 
that, “ in my individual capacity, in which alone I  
am sued in this action, I  have had no transactions 
with the plaintiff respecting the matters in ques
tion in this action.”

The plaintiff thereupon administered to the 
defendant interrogatories, in the answers to which 
the defendant admitted that he was a member of the 
firm of John H all and Co., that he was registered 
as managing owner of the ships in question, but 
only nominally; that he did not individually 
manage the ships, but the firm of John Hall and 
Co. managed them on behalf of the co-owners, 
and that the said firm received all the moneys, 
and made all the disbursements relating to the 
said ships. The fifth and sixth interrogatories 
were as follows:

5. Did not the said firm during the periods in the 
statement of claim mentioned, and do they not now Keep 
certain, and i f  so what, books, papers, and documents 
containing entries and particulars of a ll receipts ana 
disbursements relating to the Bhipe in  the statement' 
of claim mentioned, or to some, and which of tne , 
and by what names or titles does the said firm call e 
said books, papers, and writings, and each of tnem 
respectively ?

6. Are not the said books, papers, and writings , m your 
custody, or under your control as a member of the saia 
firm, and have you not as such member access to t  e 
same, and i f  not, why not P

The defendant answered these interrogatories as 
follows:

5. I  decline to answer the fifth and sixth interroga
tories, as they are irrelevant to the snbjeot-matter o 
action, which is brought against me m my mam 
capacity, and not as one of the members of the said firm 
of John Hall and Company.

The plaintiff then took out a summons, calling 
upon the defendant to show cause why he shorn 
not deliver further and better answers to the fifth 
and sixth interrogatories. This summons was 
heard in court on the 5th July 1881, and the judge, 
after hearing counsel on both sides, refused to 
make any order, and condemned the plaintiff in 
the costs of the summons.

From this decision the plaintiff appealed.
J. P . A sp ina ll, for the appellant, stated the 

facts, and was then stopped by the Court.
Dr. P hillim ore  for the respondent.—-It cannot 

be material to this action to set out what books 
are in the possession of John Hall and Co. The 
action is against the defendant alone, and the fact 
that he is a member of the firm does not oblige 
him to discover his firm’s books. [J essel, M. It. 
You admit that the defendant is an accounting 
party. Can you refuso to discover books because 
some other persons are also accounting parties 
with you ? You cannot get rid of your obligation 
in this way.] The books would only show that 
John Hall and Co. had an account with the plain

tiff, not that the defendant alone had an account. 
[J essel, M.R.—H ow can you say that? ihe  
plaintiff may find, on opening the books, that an 
account was kept between the plaintiff and the de
fendant. He must have the chance of seeing that. 
There is no rule plainer than that a person, 
whether a partner or not, must discover all books 
which relate to the matters in question, whether 
he is accountable alone or with others.] In  the 
case of M urray  v. W alter (Craig & Phillips, 114), 
it was held that discovery would not be enforced 
against a partner of documents which were in 
the joint possession of himself and of the other 
partners. [J essel, M .R .-T h a t related to pro- 
duction of documents, and not to discovery. Ihe  
rule as to discovery is the exact contrary to that 
as to production. You must set out every docu
ment you have in your possession, whether you 
are bound to produce them or not, and I  have even 
known a Chancery judge threaten to order a defen
dant to set out verbatim  all relevant portions 
of documents where he attempted to protect him
self against production by alleging joint possession 
of himself and partners. Besides, in this case the 
plaintiff really sets up that the firm of John Hall 
and Co. were the defendant’s agents to keep the 
fihip’s accounts.] I  submit that the court w*ll not 
order discovery where production will not be 
ordered hereafter.

The C o u iit  ordered that the defendant should 
make farther and better answers to the fifth and 
sixth interrogatories setting out all the documents 
in the possession of John Hall and Co. relating to 
the ships in question, and that the plaintiff should 
have the costs of the appeal and of the summons 
in the court below.

Solicitors for the appellant, Stokes, Saunders, 
and Stokes. ,

Solicitors for the respondent, W right and 
Tilley. __________  ______ _

S ITT IN G S  A T W ESTM IN STER .
Reported by A. H. Bittlbstoh, Esq., Barrlster-at-Law.

M arch  15 and M ay  16,1881.
(Before Lord C o l e r id g e , L.C.J., B r a m w e l l  and 

B a g g a ll a y , L.JJ.)
W e ig h t  v . M ae w o o d  a n d  o t h e r s ; G o rdon  v .

M aewood and others.
Ship and shipping—Jettison o f deck cargo C la im  

to contribution— Contract w ith  shipowner. 
Where a general ship is carry ing cargo both above 

and below deck, and there is no custom to 
carry goods on deck and the voyage is  not 
a coasting voyage, the. owner o f the deck 
cargo that has been necessarily jettisonep in  
the course o f a voyage can have no claim  fo r  
contribution against the shipowner or the other 
cargo owners, although the contract between him  
and the shipowner specifies that the goods are to 
be carried on deck.

Johnson v. Chapman (2 M ar. Law  Cas. 0 . S.
401; 19 C. B. N. S. 563) distinguished, (a) 

Judgment o f Lush and Manisty, JJ. reversed. 
T h e s e  were two actionB brought by cattle-dealers 
carrying on business in America against the

(a) Take the instance of a Bbip in  ballast carrying a 
deok cargo only by agreement w ith  shipowner; which is 
to govern such a ease, Johnson v. Chdptndn or the 
present decision?—E d ,
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owners of the British steamship Gladys for a 
general average contribution under the following 
circumstances. In  April 1878 the following 
agreement was entered into between the plaintiff 
Wright, and Tucker and Go. acting for the defen
dants :

I t  is this day mutually agreed -between Joshua T. 
Tuoker and Co., agents of the British steamer Gladys, 
now lying in the port of New York, of the first part, and 
George W right, party of the second part, that the party 
of the first part agrees to let to the party of the second 
part, the upper deck of the steamer Gladys, exoept so 
much as is necessary for the proper working of the 
vessel in the master’s judgment, for a cargo of cattle to 
be landed at Portsmouth, England; and the party of the 
second part agroes to furnish the said vessel not exceed
ing one hundred (100) head of cattle, or as many as the 
master decides to take, and to pay the said vessel in 
advance, on signing bills of lading, tho sum of four 
pounds fifteen shillings (41. 15s.) per head. Vessel not 
responsible for mortality or aocident of any nature or 
kind, and only to supply neocssary water for the cattlo— 
the party of the second part furnishing fodder, fittings, 
and attendants, vessel giving free passage and victual 
to attendants, not exceeding five, aDd cabin passage and 
fare for one superintendent. The said party of the 
second part also agree to pay the master a gratuity of 
twenty pounds (20J.) Br. stg. on signing b ill of lading.

Cattle to be put on board and landed at risk and 
expense of party of second part, and to be taken from 
alongside vessel immediately on arrival at Portsmouth.

New York, 17th A pril 1878.
In  pursuance of this agreement the plaintiff 

Wright shipped on board the Gladys fifty-three 
head of cattle. The plaintiff Gordon, under an 
agreement with Wright and the defendants, 
shipped forty-seven head of cattle. The plaintiffs 
received a bill of lading in the ordinary form, pro
viding that the cattle should be delivered in good 
order and condition, “ the dangers of the seas 
only excepted.” I t  contained in the margin the 
following memorandum:

Not accountable for mortality, or for any accident or 
in jury of any kind or nature whatever.

During the voyage a storm arose, and the 
master threw overboard all the cattle; they 
having been shipped on the deck in accordance 
■with the contract.

The action came on for trial before Brett, L. J., 
but, there being no dispute as to the necessity of 
the jettison of the cattle for the safety of the ship, 
the fat ts were not gone into, and the Lord Justice 
directed a verdict and judgment to be entered for 
the plaintiff, on the authority of Johnson v. 
Chapman (19 0. B. N. S. 563; 2 Mar. Law Cas.
O. S. 404).

The Queen’s Bench Division (Lush and Manisty, 
J J.) having refused a rule for a new trial, the 
defendants appealed.

The Court of Appeal (Lord Coleridge, L.C.J., 
Bramwell and Baggallay, L.JJ.) granted a rule 
for a new trial on the ground that the Lord 
Justice had misdirected the jury, by telling them 
that the plaintiffs were legally entitled to claim 
general averago for the jettison of the deck cargo 
under the contract between the parties.

The rule now came on for argument.
March  15.— C. Russell, Q.C., and Bigham, for 

the plaintiffs, showed cause.—The first question 
is, whether the defendants escaped liability by 
reason of this being a deck cargo. A ll the cases 
goupon some usage, which amounted to notice to 
the shipowner that the goods were being carried 
on the deck, except Johnson v. Chapman (2 
Mar. Law Cas. 0 . S. 494; 35 L. J. 23, C. P.),

which went upon contract. I t  was held that 
the shipowners had assented in that case. In  2 
Parsons on Marine Insurance, c. 5, s. 3, p. 218, 
n. 2, it is said that “ the reason why, for goods 
laden on deck, neither contribution nor general 
average in case of ejection can be claimed, is, that 
they themselves increase the danger of the navi
gation, and are taken on board under an implied 
agreement that they shall be sacrificed, if it be 
necessary to eject.” Again, in Goold v. Oliver 
2 M. & Gr. 225, n.) : “ The reason why this 
article refuses compensation for goods on the deck 
being damaged or thrown overboard is that, as 
they must necessarily embarrass the working of 
the ship, the presumption is that they were thrown 
overboard before any absolute necessity of bo 
doing, and merely because they hindered and em
barrassed the working of the ship.” These reasons 
do not apply where the deck-load does not increase 
the danger of navigation, as in the case of steamers ; 
and, where the reasons do not apply, the rule does 
not. Secondly, if the jettison of the deck cargo 
gives rise to a claim in general average, what in
terests must contribute P There does not seem 
any ground for saying that owners of cargo under 
the deck must contribute. But, if the principle 
is that the calculation of general average is to be, 
not of the interests saved, but of the interests 
saved of those that were parties to the arrangement, 
it seems to follow that each of these parties to the 
arrangement should contribute to the loss accord
ing to their respective shares as if there were no 
other interests saved. They cited

Goold v. Oliver, 2 Man. & Gr. 208 : 4 Bing. N. Cas. 
131;

Johnson v. Chapman, 2 Mar. L. C. O. S. 404 ; 15
L. T. Rep. N. S. 70 ; 35 L. J. 23, C. P ;

Crooks v. Allan, 4 Asp. Mar. L. C. 216 ; L. Rep. 5 
Q. B. Div. 38 ; 41 L. T. Rep. N. S. 800 ;

Milward  v. Hibbert 3 Q. B. 120 ; 11 L. J. 137, Q. B.

Benjam in, Q.C., and M yburgh (with them G ully, 
Q„C.), for the defendants, in support of the rule. 
—The owner of a deck-load is not entitled to 
general average. The underwriters think it is of 
the utmost importance that the law on this point 
should be tho same in England as it is in all other 
civilised countries. This is not so much a contract 
of carriage as a demise of the upper deck. The 
law does not encourage the carrying of a deck 
cargo, except where there is a custom, and there
fore does not allow a claim for contribution to the 
owner of deck cargo except by custom. In  all the 
cases cited, except Johnson v. Chapman (ubi sup.), 
there was a custom : the custom rebuts the im
propriety. The only question argued in Johnson 
v. Chapman was whether the timber had become 
a wreck before it was jettisoned ; the dictum of 
Willes, J. was not the ground of the decision. 
[Lord C o l e r id g e , L.C.J.—In  M iliv a rd  v. Hibbert 
(ub i sup.) Lord Denman says : “ The practice 
appears to have been, not to lay it down as law, 
that as to goods stowed on deck, the owners of 
them shall be excluded from the benefit of general 
average, but to receive the evidence of commer
cial men respecting the usage of trade, the 
general understanding of those enguged in it, and 
in insuring, which may obviously vary, and re
quire from time to time fresh evidence and
different explanations............Now it is obvious
that there may be valid reasons for stowing goods 
on deck ; indeed some goods could be stowed in 
no other place, Buch as timber, and, on some
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voyages, live animals ; and they may certainly be 
there stowed with proper skill and care, so as not 
to be in the way of the crew in their operations. 
These matters of fact may vary with every dilie- 
rent trade, or even with every single adventure. 
The danger of a crew being tempted to throw 
overboard goods on deck before the ship is in 
danger is quite insufficient; that danger must 
depend on their weight and bulk, the manner of 
stowage, and many other particulars. The argu
ment would prove too much ; for it would apply to 
whatever goods may be nearest at hand, and con
sequently likely to be the soonest sacrificed. 
That is quite as much in point as Johnson v .  (Jhap- 
man (ubi aup.). There was no custom alleged there.J 
All that was held in MillwarcL v. I lib b e rt wa.3 that 
the mere fact of goods being stowed on deck is not a 
good plea, because they may be stowed on deck 
under a usage which will entitle them to general 
average. In  an American case, decided in 18o4, 
Lawrence v. M in tu rn  (17 Howard Rep. 100;, 
Curtis, J., delivering the judgment of the Supreme 
Court of the United States says: “ The courts 
of this country and England, and the writers on 
this subject, have treated the owner of goods on 
deck, with his consent, as not having a claim on
the master or owners of the ship, in case o 
jettison. The received law on the point is ex
pressed by Chancellor Kent, with his usual preci
sion, in 3 Com. 240: ‘ Nor is the carrier in that 
case (jettison of deck load) responsible to j , ®  
owner, unless the goods were stowed on dec 
without; the consent of the owner, or a genera 
custom binding them,and then he would be charge
able with the loss.’ . . . .  T h e  l a w  which we intend 
to lay down is this : that if the vessel is sea- 
worthy to carry a cargo under deck, and there was 
no general custom to carry such goods on deck: in 
such a voyage, and the loss is to be attribute 
solely to the fact that the goods were on deck, an 
their owner had consented to their being there, 
he has no recourse against the master, owners, or 
vessel, for a jettison rendered necessary tor 10 

common safety, by a storm, though that storm, in 
all possibility, would have produced no injurious 
effect on the vessel if not thus laden. 
Coleridge, C.J.—But he says afterwards: J±is 
right to contribution is not involved in tms 
case.”] The principles laid down are as ap
plicable to a claim to contribution as they were o 
the claim in that case, which was against a ®mP" 
owner for damages for non-delivery ct a ec 
cargo on the ground of the breach or an imp ice 
contract that the ship was able to carry a par 
ticular deck load. I t  is said here that the consent 
of the shipowner has the same effect as usage , 
but the two things are entirely different, 
would really be a subject of regret it bug an 
stood alone in her jurisprudence on this su jee 
They cited

Smith V. Wright, 1 Caines, 43 (in 1803) (Amer.) ; 
Dodge v. Bartol, 5 Greenl, 286 (m l1827) (AmerO ; _
The'Milwaukee Belle, 2 Bissell, 197 (in 1869) (Amer.), 
The Paragon, Ware, 322 (in 1832) (Amer.); 
Emerigon, c. 12, p. 42 ; , « ,
2 Arnonld on Marine Insurance, 5th edit., pt. A, c. % 

pp. 824-5 ; oc. K
1 Park on Marine Insurances, c. 7, pp. 1 
Parson’s Maritime Law, pp. 307-8;
Lowndes on General Average, 2nd edit., preface, 

pp. 28-9.
Cur. adv. vult.

M ay  16.—The judgment of the court (Lord

Coleridge, L.C.J., Bramwell and Baggallay, 
L . J J . )  was delivered by

B r a m w e l i ,, L.J.—In  these cases the plaintiffs 
seek to recover against the defendants, ship and 
freight owners, a contribution as or in the nature 
of general average in respect of the goods ot the 
plaintiffs jettisoned for the safety of ship and 
cargo. I t  is all-important to note that the plain
tiffs’ goods were deck cargo, loaded on deck with 
their assent, on a general ship, not one chartered 
to them, no doubt at a lower freight than if they 
had been, as we suppose they might have been, 
below deck ; and that there is no custom alleged 
bearing upon the case. Now, when such sacrifice 
is made, as was here, for the common good, as a 
rule it comes within general average, and must be 
borne proportionately “ by tuose interested, 
is nob necessary to say what is the origin or prin
ciple of the rule, but, to judge from the way it is 
claimed in England, it would seem to arise from 
an implied contract in te r se, to contribute by 
those interested.” To this rule there is an excep
tion viz., deck cargo jettisoned is not entitled to 
general average contribution. There, again, the 
reason or principle is perhaps not important, buch
is the law. The reason, amongst others, however,
assigned is, that deck cargo is a dangerous cargo, 
certain to be jettisoned before any other, and 
liable to be unduly jettisoned owing to the facility 
of doing it when cargo under hatches would not 
be. So that if we treat general average as matter 
of implied contract, that ought not to be implied 
where risk and benefit are notin fair proportion. 
I f  as a matter of positive law that is the reason 
which caused the exception, then if the goods jetti
soned are loaded on deck without the shipper 
consent, the shipowner is liable to the goods 
owner; if with his consent, still other cargo 
owners will nob be. To this exception, however, 
there are two exceptions, which perhaps resolve 
themselves into one, viz., that coasting vessels are 
without the exception, and also those cases where 
by custom the deck cargo is one customary in the 
trade, and perhaps also from the port. I t  is said 
that there is a further exception, viz., where by- 
agreement with the shipper the cargo is shipped 
on deck. We are of a different opinion. In  the 
first place the exception is stated by all w rite rs  
and authorities as extending to the case of deck 
cargo, whether loaded on deck with or without 
the owner’s consent. I t  is put in a dilemma: 
that if without, there is a remedy against the 
shipowner; if with, it is the act of the cargo 
owner that has made his goods subject to extra 
risk, so that it is not fair that other cargo 
should be on a footing with his. No reason can 
be given for the claim as of general average. 
I t  struck me for the moment that there was 
no difference between a custom and a par
ticular agreement, because customs arc incor
porated in agreements, unless expressly nega
tived, and are therefore part, of them. But to this 
the obvious answer was given by Mr. Benjamin 
that, whatever may be the agreement between 
deck cargo owner and shipowner, the other cargo 
owners are no parties to it, nor bound to inquire 
into it, or notice it, as they are bound to take 
notice of a custom. Then it is said that it is 
established by authority. We thiok it is not. We 
are dealing now with the plaintiffs’ claim as one 
of general average, that is to say, of a right to 
contribution from ship, freight, and cargo. I  he
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first case relied on is M iliva rd  v. Hibbert (3 Q.B. 
120). That was an action against underwriters 
by shipowners to recover what the shipowners 
had had to pay as a contribution by way of general 
average for goods jettisoned ; and all that was 
decided was, that a plea saying that it was a deck 
cargo which was jettisoned was bad, “ for not 
shewing that such loading was improper under the 
circumstances.” I t  may be observed that the 
voyage was a coasting voyage, viz., from Water
ford to London. The judgment begins (p. 131): 
“ The plea assumes that in no case whatever can 
the shipowner recover from the underwriter the 
value of goods loaded on deck.” I t  then discusses 
a passage in an edition of Lord Tenterden on 
Shipping, published after his death, showing 
it varies from what was said in editions in his 
lifetime, and says that the general rule is not so 
large as is stated in the later edition. The judg
ment then proceeds (p. 136): “ Now it is obvious 
there may be other and valid reasons for stowing 
goods on deck,” and finishes thus: “ I t  seems to 
the court, for the reason assigned, that the mere 
fact of stowing them on deck will not relieve the 
underwriter from responsibility, inasmuch as they 
may be placed there according to the usage of 
trade, and so as not to impede the navigation or 
in any way increase the risk.” I t  was not averred 
in the plea that there was no such usage and that 
the risk was increased, and so the plea was held 
bad. That case has no bearing on the present: 
consistently with the plea there might have been 
and in fact probably was, the custom. Here wo 
know there was none. The other case relied on 
by the plaintiffs was Johnson v. Chapman (19 (J. B. 
N. S. 563). That was not a case of general average. 
The plaintiffs had chartered the defendants’ 
ship, loaded the whole cargo, part of which by the 
charter was to be and was deck cargo, and were 
held entitled to a contribution from the ship, and 
with reason. They were not seeking it from other 
cargo owners, but from the shipowner, wlioBhared 
the benefit and ought in reason to share the risk 
of the deck cargo. As Mr. Benjamin pointed out 
the counsel for the shipowner never contested tho 
plaintiffs’ right if it was a case of sacrifice. The 
counsel for the plaintiffs indeed did contend for 
what was not contested : why one cannot Bee, 
unless to show that though deck cargo, it was not 
wreck but sacrificed. But what is the judgment. 
“ The question is, what is wreck?” (p. 581). 
Willes, J. discusses that. Then be says (p. 583): 
“In  this case there was a deck cargo, and the first 
observation naturally would arise upon its being a 
deck cargo, and upon tho exception with regard to 
deck cargoes, but that is taken out of the case 
most effectually by reference to the charter-party. 
This is an action by the shippers of cargo against 
the shipowner, and the charter-party contem
plates a deck cargo. I t  is not suggested that 
there is any statute to make a deck cargo illegal, 
therefore it seems something more than custom to 
have deck cargoes. I  think it was from Quebec, 
but it  is not necessary to refer to any custom 
affecting the voyage, because according to the 
contract between the parties, there was to be a 
deck cargo. Then immediately you find that the 
deck cargo is within the contemplation of the 
parties, you must deal with it  as if  shipping a 
deck cargo was lawful. When you have established 
that it is a deck cargo lawfully there by tho con
tract of the parties, it becomes subject to tho rulo

of general average.” Now certainly that last 
sentence gives some colour to the plaintiffs’ con
tention. But the learned judge should be under
stood as speaking in relation to the subject- 
matter. I t  was not a claim for general average as 
against any other than the shipowner. I t  was a 
particular claim against him, and it is said to be 
subject to the “ rule ” of general average. I f  
Willes, J. had said that it could have been main
tained against other cargo owners, had there been 
any, it would have been wholly extra judicial, for 
there were none. But he did not say nor mean to 
say so. For he says, “ The deck cargo was within 
the contemplation of tho parties,” which would 
not bo true of other cargo owners. The case then 
was not one of general avorago. I t  was as though 
the plaintiffs were owners of such cargo, and A. 
owner of other cargo, and A. had agreed to 
contribute if deck cargo was jettisoned. In  
the case before us Mr. Russell felt the 
difficulty of maintaining the claim as one of 
general average, viz., one to which ship and other 
cargo should contribute. “ For,” said he “ if you 
hold other cargo not liable to contribute, at all 
ovents do not take it into account as diminishing 
what ship and freight are to contribute.” Now, 
it seems to ns, there is positively no reason nor 
colour of authority for saying other cargo owners 
should contribute here. They are bound by no 
agreement they have made. But then it may be 
said, and Mr. Russell so contended in the alterna
tive, “ Let ship and freight contribute in some pro
portion.” I t  remains to consider whether tho 
claim in this form can be maintained; that is to 
say, not as one of general average, but of particular 
right against the shipowner to contribution. I t  
is put in two ways : first, as though there was not 
other cargo; secondly, as though there was the 
value, though not liable to contribute, to be taken 
into account in ascertaining what ship and freight 
should contribute. First lot us consider the claim 
to contribution against ship aud freight owner as 
though there was other cargo not, however, to be 
made liable. Now, why should the shipowner bo 
taken to have agreed, that when deck cargo waB 
sacrificed, not for his exclusive benefit, but for 
tho benefit of him and others, he would bear 
a proportion of loss as though he alone was 
benefitted? There is no general law or rule 
of general average applicable to such a case. 
To maintain the plaintiff’s claim one must imply 
a particular agreement by the defendants ; that 
if the plaintiffs’ cattle were jettisoned for the 
common good, the defendants would bear a loss 
proportioned to the value of their ship and 
freight as compared with the cattle, i.e., ship 
and freight, worth 99,000i., cattle worth 1000Ï., 
other cargo 1,000,0001 ; defendants are to pay 
ninety-nine per cent, of the loss. Wby? We see 
no reason. In  the case of Johnson v. Chapman 
(ub i sup.), the plaintiffs and defendants got all 
the benefit from the jettison ; not so here. In  that 
case all subject to general average was brought 
into the account ; here it would not be. Then 
take the other way the claim is presented, viz., the 
claim to recover from ship and freight owners 
such a sum as the plaintiffs would get from them 
if entitled to general average from all. To take the 
figures as before, plaintiffs’ cattle 1000., ship and 
freight 90,000(., other cargo 1,000,000i. plaintiffs 
would be entitled to about 901. from defendants.

I Again wo ask why, and for what reason ? There
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cannot be a donbt tbat the cattle freight was less 
than it would have been if they had been, as we 
have said we suppose they might have been, under 
deck. Here again there is no general law or rule 
applicable to the case, an agreement must be 
implied, and we ought not to imply agreements, 
which parties can expressly make if they please, 
without some very strong reason for so doing. 
We see none, nor authority. We prefer to hold 
that the plaintiffs shipped their cattle as 
they did, without bargaining for compensation 
from any one if they were jettisoned, and must 
bear all the loss themselves, at least without 
such rights to contribution as they are now 
claiming. We must add, we think it very 
undesirable our law should differ from that 
of other nations, as we think it would _ if we 
decided otherwise. There is no authority in our 
law that me can find to justify the claim in any 
of the three ways iu which it is made, while the 
law and practice of foreign countries are decidedly 
to the contrary : (Parsons’ Maritime Law, 307; 
Emerigon, c. 12, s. 42.) The latter expressly says 
there is no remedy against the roaster, if  with 
consent of the merchant the goods are on deck. 
See also Lowndes on Average, and the various 
codes cited by him, some of which, however, seem 
to make no distinction as to deck cargoes. I t  is 
to be remembered that the plaintiffs make no 
complaint of any breach of the contract to carry, 
no complaint that their goods were improperly 
jettisoned, or that other goods might have been 
jettisoned with equal advantage to the ship, the 
owner of which might havo been entitled to 
general average, or the jettison of which or part 
of which might have diminished the necessary 
jettison of the plaintiffs’ goods. Their claim is 
for general average or contribution in the nature 
of general average. We are of opinion that the 
judgment must bo reversed. This judgment is 
not in opposition to any opinion of the learned 
judge at the trial. He expressed none; the facts 
were not even stated to him. He was asked to 
and did give judgment for the plaintiffs, to raise 
the question which has been discussed here.

Judgment reversed.
Solicitors for the plaintiffs, Chester, Mayhem, 

Holden, and Browne, for H aigh , Son, and Ayrton, 
Liverpool.

Solicitors for the defendants, Johnsons, Upton, 
Budd, and Askey.

M arch  1, 3, and A p r i l 1, 1881.
(Before B bamwell, B aggallay, and B rett, L.JJ.)

Bradeokd v. Symondson.
M arine insurance—Re-insurance— Policy made 

after ship’s a r r iv a l—Lost or not lost Contract 
made in  ignorance o f facts—B isk—Attachment 
o f r is k — Insurable interest.

A  voyage policy effected by way o f re-insurance 
on the cargo o f a vessel, lost or not lost, 
which has, unknown to both parties, a rrived  
at the p o rt o f destination, and landed her 
cargo undamaged before the m aking o f the po licy, 
is a good contract o f insurance, and the under
w rite r is  entitled to the prem ium  which the assured 
has agreed to pay.

A. insured a cargo by the Alata, lost or not lost, 
fro m  P. to B . Subsequently, and after the Alata 
was due at B ., A. effected a re-insurance o f the

cargo w ith  B. fo r  the same voyage and ris k  at a 
high premium. A t the time o f the re-insurance 
the A la ta  had arrived a t B , and discharged her 
cargo undamaged, but both A. and B. were in  
ignorance o f this. I n  an action by B. fo r  the 
premium which A. had agreed to pay :

Held, that B . was entitled to recover: ( 1 ) 1  he 
voyage having commenced under the conditions 
necessary to make the underwriters liable, the risk  
attached, although the chance o f loss during the 
performance o f the voyage was at an end. (2) 
(Bram well, L.J. dubitante) As the r is k  attached, 
i t  followed that A . had an insurable interest, his 
interest as soon as the second policy attached 
being precisely the same as that o f the cargo* 
otvner under the first policy.

T h is  was an action by an underwriter at Lloyd’s 
to recover a premium of seventy-five guineas per 
cent, upon a policy of marine insurance effected by
the defendant. ,

The statement of c la im  alleged th a t on the 23rd 
Dec. 1879 the defendant effected a policy of 
marine insurance, in  the ord inary form , fo r loOOf., 
at a prem ium  of seventy-five guineas per cent., on 
cargo by  tho vessel Alctta, lost o r not lost, a t and 
from  Philadelphia to  R ochfort, against risks and 
perils o f the seas, and a ll other perils, losses or 
m isfortunes th a t had or should come to the h u rt, 
o r de trim ent o r damage o f the said subject- 
m atter o f re-insurarice or any part thereof, and 
the  said policy was there in  declared to be a re
insurance.

The 5th paragraph o f the statement of defence 
was as follows :

On the 14th of November 1879 the Alata arrived at 
Rochfort, and the said insured voyage wai at an end, and 
the risk under tho said policy had run off, and there was 
no longer any risk or liability of any kind under the said 
policy, and neither the defendant nor the Phoenix Insu
rance Company had any interest at risk, or was under 
any liability of any kind in respect of the Alata or under 
the said policy.

The fo llow ing admissions were agreed upon
between the parties :

1. That, on the 3rd of October 1879, the Phoenix 
Insurance Company of New York executed the policy of 
insurance of that date, marked “ A .”  on cargo by the 
Alata , from Philadelphia to Rochfort, and became liable 
to the assured in respect of the risks covered thereby.

2. That, on the 23rd of December, the defendant, a 
broker at Lloyd’s, effected w ith the plaintiff the policy 
marked “  B.,”  which was executed by the plaintiff.

3. That the said policy, marked “  B .,”  was effected by 
the defendant, as agent for the said Phoenix Insurance 
Company of New York, for their use and benefit, and on 
their account, as a re-insurance on the said cargo which 
they had so insured by the policy marked “ A.”

4. That the Alata sailed from Philadelphia to Rochfort 
on the 1st of October 1879, with the said cargo on board, 
and that, after she had Bailed, nothing had been heard of 
her by any of the said parties until after the policy 
marked “ B P  was effected.

5. That the ordinary course of a voyage from I  hua- 
delphia to Rochfort is six weeks.

0. That the said vessel arrived safely at Rochfort on 
the 14th of November 1879, discharged the cargo, and 
sailed thence on the 18th of December 1879, no claim of 
liability having arisen on the said policy marked “  A.,’* 
and that, at the time of effecting the said policy marked 
“  B .,”  the plaintiff and the Phoenix Insurance Company 
did not know of the arrival and of the safety of the said 
vessel and her cargo.

7. That the defendant has not paid to the plaintiff the 
premium of seventy-five guineas per cent.

The action was tried by Lord Coleridge, C.J., 
without a jury, and he gave judgment for the 
plaintiff. The defendant now appealed.
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Benjam in, Q.C. and French for the defendant. 
—The plaintiff ran no risk, as the goods had 
arrived safely long before the re-inBurance was 
effected ; he cannot, therefore, recover the pre
mium. In  T yrie  v. Fletcher (2 Oowp. 666) Lord 
Mansfield says that there is a general rule 
established that “ Where the risk has not been 
run, whether its not having been run was owing to 
the fault, pleasure, or will of the insured, or to 
any other cause, the premium shall be returned; 
because a policy of insurance is a contract of in
demnity. The underwriter receives a premium 
for running the risk of indemnifying the assured, 
and whatever cause it be owing to, if he does not 
run the risk, the consideration for which the 
premium or money was put into his hands fails, 
and therefore he ought to return it.” [ B k a m - 
well, L.J.—There is a distinction between the 
cases supposed there and this case. Lord Mans
field is referring to oases where the risk has never 
attached. B rett, L.J.—The question here would 
be lost or not lost within the time mentioned in 
the policy ; it does not matter when the policy is 
made.] I f  the party insuring can possibly lose at 
the time that the policy is made, then it is good. 
[B rett, L.J.—You do not rely on the fact of the 
vessel having returned, but on the fact of the 
vessel having returned in safety.] Exactly. In  
Oom v, Bruce (12 East, 225) Lord Ellenborough 
says: “ There is no reason why they should not 
recover back the premiums which they have paid 
for an insurance from which, without any fault 
imputable to themselves, they could never have 
derived any benefit.” I t  is admitted that if a loss 
had occurred during the voyage the policy would 
have attached. That is provided for by the inser
tion of the words “ lost or not l o s t a n d  it is 
put upon that ground in Sutherland, v. P ra tt (11
M. & W. 296), by Baron Parke, who says, “ The 
simple question is, whether it is any answer to an 
action on a policy on goods (lost or not lost), that 
the interest in them was not acquired until after 
the loss. We are of opinion that it is not. Such 
a policy is clearly a contract of indemnity against 
all past as well as all future losses sustained by 
the assured, in respect to the interest insured. I t  
operates just in the same way as if the plaintiff 
having purchased goods at sea, the defendant, for 
a premium, had agreed that, if the goods had at 
the time of the purchase sustained any damage 
by perils of the sea, he would make it good.” In  
1 Parsons on Insurance, 505, the law on the sub
ject is thus laid down : “ The premium, although 
due and payable in one sense as soon as the policy 
is made, is, in another, not due unless that risk is 
incurred for insurance against which the premium 
is paid. If, therefore, there be no such risk, 
the premium cannot be claimed if it has not 
been paid, and, if it has been paid by cash 
or by a note, it must be returned. This rule 
gives to the insured the power of avoiding the 
contract, in whole or in part, after it is made; 
because this contract is, substantially, a promise 
by the insurers to indemnify the insured against 
a certain risk, iE that risk be incurred, and a 
promise of the insured in return to pay the pre
mium to the insurers if their promise of indemnity 
attaches. I f  no part of the risk attaches, either 
because no part of the goods is shipped, or because 
no part of the voyage takes place, or because 
the insurance was predicated on a fact about 
which the parties were mistaken, or becauso

the insured had no interest, or because the 
vessel was unseaworthy and consequently the risk 
never attached, the whole premium is returnable. 
And, generally, the premium is to be returned if 
the risk never commenced on account of a breach 
of warranty.” The same author recognises the 
fact that an insurermay be liable for a loss that has 
already been incurred : “ The insurers can, if such 
be the intention and agreement, make themselves 
responsible for a loss which has already happened 
when the policy is made ” (2 Parsons on Insur
ance, 44). But that rests, as he says, on the 
express agreement of the parties. In  2 Arnould on 
Insurance, 5th edit. 1057, the law is laid down as 
follows: “ In  case the risk had no inception, 
whatever may have been the cause, even the 
neglect or fault of the assured himself, provided 
it be not his actual fraud, the premium is by law 
to be returned. The general law maritime 
agrees with our own on this point, and is based 
on the same principles.” In  1 Arnould on Insur
ance, 5th edit., 235, speaking of the clauses of the 
policy, it is said. “ As policies are frequently 
effected on ships and goods whilst they are in 
foreign ports, or at sea, it  being then uncertain 
whether they be not actually lost before the policy 
is effected, these words, ‘ lost or not lost,’ are 
inserted as a matter of course.” I t  is true that 
the author goes on to say, “ The clause, however, 
though never omitted, does not appear to be in all 
cases strictly necessary.” On tbe other side, the 
following passage in 2 Park on Insurance, c. xix., 
8th edit., p. 766, will be relied on: “ If  the ship be 
arrived before the policy is made, and the under
writer is acquainted with the arrival, but the 
insured is not, it should seem the latter will be 
entitled to have his premium restored, on the 
ground of fraud. But, if both parties bo 
ignorant of the arrival, and the policy be (as 
it usually is) “ lost or not lost,” I  think, in that 
case, the underwriter should retain it, because, 
under such a policy, if the ship had been lost at 
the time of subscribing, he would have been 
liable to pay the amount of his subscription.” 
That is the doctrine of Pothier, Emerigon, and 
the other civil law writers, but it does not 
prevail here. I f  it did, Oom v. Bruce and 
l le n tig  v. S tan ifo rth  (5 M. & S. 122 ; 4 Camp. 
270) were wrongly decided. [ B r e t t , L.J.—Hero 
the risk was run during the time insured, but 
was not running at the time the policy was made. 
In  Oom v. Bruce the risk was never run.] The 
second point is, that the ship having arrived, tbo 
defendant’s interest in it was at an end ; ho had, 
therefore, at the time of the making of the policy, 
no insurable interest. I f  so, he cannot be called 
upon to pay the premium. “ The rule in fact is, 
that, if through mistake, mis-information, or any 
other innocent cause, an insurance be made with
out any interest whatsoever, the assured is 
entitled to recover back the whole premium : ” 
(2 Arnould on Insurance, 5th edit., p. 1066.) 
[ B r a h w e l l , L.J.—If  the defendant had known of 
the arrival of the ship, he had no insurable 
interest, and could not have insured. Does it 
make any difference that he did not know?] I t  is 
submitted that it does not. When he agreed to 
pay this premium he had no insurable interest. 
The two questions—viz., whether the risk ever 
attached, and whether the defendant had an insu
rable interest—are not the same. Because, if as a 
matter of fact the risk was over, then there was
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no insurable interest. The state of a man’s mind 
cannot be looked to to see if be has an insurable 
interest. That depends on the facts. That both 
parties thought the ship still ran a risk cannot 
really affect either question. [B aggallay, L.J.— 
We must regard the fact of the high premium 
that was paid. W ill not a reasonable construction 
of the words “ lost or not lost” cover the facts of 
this case ? No doubt it would be something in 
the nature of a wager; but is not that what it 
really amounts to ?] They also cited

Routh v. Thompson, 11 East. 428.
Cohen, Q.C. and Ilo llam s  for the plaintiff.—A  

policy of insurance covers past as well as future 
losses. I t  is said that the cargo having arrived 
safely the policy is void. There is no such 
condition expressed in the policy, and none 
such will be implied by the law. In  the cases 
of Ooin v. Bruce and Hentig  v. Stan iforth , 
cited on the other side, the policy had never 
attached. Here it did attach. For the purpose 
of the argument the defendant may be treated as 
the owner of the cargo, it makes no difference 
that he was only tho insurer. [B rett, L.J. -Can 
a time policy be made to cover a time which is at 
an end when the policy is made P] Yes, unless 
the Stamp Acts prevent it. I t  is said that it 
makes no difference what is in the mind of the 
parties ; but it makes all the difference. Conceal
ment or even innocent misrepresentation makes 
the contract void. I t  is not a question whether 
any risk is in fact run or not. No risk is run if 
tho ship has gone to the bottom before the 
insurance is made; yet in such a case the policy 
is admittedly good. I t  is said that the considera
tion has wholly failed here; but it has not. The 
consideration for the premium is the undertaking 
to indemnify against past and future losses ; and 
the underwriter in this case did undertake so to 
indemnify. The consideration is not that ho will 
in any event indemnify, because there may bo 
nothing to indemnify. Sutherland  v. P ratt, and 
the passage cited by tho other side from 
Parke, B.’s judgment in that case, is directly in 
favour of the plaintiff’s contention here. I t  
shows the construction to be put on the words 
“ lost or not lost.” In  3 Kent’s Commentaries, 
12th edit., p. 259, there is the foil wing passage : 
“ The form of the policy in England and the 
United States contains the words ‘ lost or not 
los t;’ and if the subject insured bo lost or has 
arrived in safety when the contract is made, it  is 
still valid if made in ignorance of the event, and 
the insurer must pay the loss or not pay it as the 
case mav be. This is laid down by the foreign 
jurists as a general principle of  ̂ insurance, 
without reference to those words which are said 
to be peculiar to the English policies. 
In  many French policies there occurred, 
according to Emerigon, tho words bonnes o n  

mauvaises nouvelles^ and it is said that lost or 
not lost ” is merely a translation of that. In  
2 Arnould on Insurance, 5th edit., 1064, the author 
says : “ I t  never has been doubted, and indeed 
on principle is abundantly clear, that the premium 
must be returned whenever the policy is ren
dered void by the fraud of the underwriter. As 
if an insurance be made on a certain voyage 
• lost or not lost, when the underwriter, at the 
time he subscribes the policy, privately knows 
that the ship has arrived safe, he will be bound

. Symondson. [C t. of A pp.

to restore the premium.” The instance there 
given is from the case of Carter v. Boehm (3 Burr. 
1905, 9), where Lord Mansfield says : “ The policy 
would equally be void against the underwriter, if 
he concealed; as if he insured a ship on her 
voyage which he privately knew to be arrived j 
and an action would lie to cover the premium.” 
I t  is a fair inference that, in the opinion of Lord 
Mansfield and of Arnould, if the fact of arrival 
was not known to the underwriter, the premium 
would not be recoverable. The French aud German 
law is in accordance with the plaintiff’s con
tention : (French Code de Commerce, Art. 366, 7 ; 
German Code, Art. 789.) There is also an autho
rity in English law directly in point, but not 
reported, (a) In  the present case it is not accurate 
to say that the insurance was effected upon the 
supposition that the voyage was not at an 
end; it was doubtful. The evidence at the 
trial was that the underwriter said, “ I  think 
there is a very good chance of the ship s 
arrival not having been reported. I  will do 
it on the chance.” [ Benjamin, Q.C.—That evi
dence was objected to as being conversation. 
B rett, L.J.—I  suppose Mr. Cohen says that a 
policy made on a ship overdue is always made on 
the assumption that she may have arrived. But 
is that so F Is not the assumption that she has 
not arrived, but that she may not be lost ? 
B ramwjbll, L.J.— Supposing she was not overdue, 
but by a very fast passage she had arrived the 
day before? Brett, L.J.—Does not overdue 
mean that she has not arrived?] No, overdue 
only means not yet heard of. As to the admissi
bility of the evidence that is objected to, there is 
no contract in writing here to pay the premium. 
The policy says that the premium is paid. I t  has 
been held that the underwriter cannot recover the 
premium from the assured, even if he is a party 
to the policy. The contract to pay the premium 
is a contract on the part of the broker who effects 
the insurance, and the policy is not the contract, 
although it is evidence of it. As to the other 
point, there was an insurable interest here. There 
is no distinction between the owner and the under
writer of the cargo. I f  no goods are shipped the 
premium (if it has been paid) is recoverable, 
because there never was a time when the assured 
could have suffered loss. [B aggallay, L.J. The 
argument on the other side goes to this extent, 
that if there was found to be 201. worth of damage 
to the goods, the plaintiff would be entitled to 
receive the premium ; but if no damage, he is not 
entitled to it.] A  policy of re-insurance attaches 
from the moment that the original policy of insur
ance attaches. There is no distinction, such as is

(a) That was a case of Natusch v. Hendewerh, which 
was an action against insurance brokers to recover back 
the premium paid in respect of a policy of insurance, 
lost or not lost, effected by them for and at the request 
of the plaintiff on the Friede, a German vessel, on a 
voyage from Dantzio to Hu ll, during the war of 1870 
between France and Germany. Some few hoars before 
the policy was effected the Friede had arrived safely at 
her port of destination, but the insurance was ordered 
and effected in ignorance by either party of bu c ii arrival, 
and upon the supposition that the vessel was still at sea. 
By arrangement the action was not tried at Nisi Prius, 
but left to the decision of Willes, J., who heard the case 
at Chambers in April 1871, where i t  was argued on the 
admitted facts by Cohen, Q.C. for the plaintiffs, and J. C. 
Mathew for the defendants. The learned judge took 
time to consider, and eventually held that the premium 
was irrecoverable.



458 MARITIME LAW CASES.
Ct. op A pp.j B radford v .

attempted to be drawn on the other side, between 
loss and liability. Whether a loss has happened 
or the liability has terminated makes no difference. 
A  wager is good, though the event be over. A  
policy of insurance is only a wagering contract 
that is legal. In  Emerigon, c. xv., s. 3, edit, 
translated by Meredith, p. 635, it is said, “ I f  there 
is no fraud, and one of the parties is not better 
informed than the other, the least uncertainty of 
the event, fortunate or unfortunate, suffices to 
render the insurance valid.”

Benjam in, Q.C. in reply.—Emerigon confuses 
fraud and want of interest. The passage last 
cited continues at p. 636. He there states that he 
was consulted in 1781 on an insurance made at 
Marseilles on the cargo of a vessel already arrived in 
the port of that town, and that the insurer con
tended that the premium was due to him, because 
at the time of signing the policy he did not know 
of the return of the vessel, but that he (Emerigon) 
was of a contrary opinion, stating that the risk on 
goods of a vessel already arrived at the port of its 
destination had never been made by itself the 
subject of a maritime insurance. According to 
the contention on the other side, the policy of re
insurance attached before it was made. A  policy 
cannot attach before it is made, although it may 
create a liability for an antecedent loss. By 
English law, if one party agrees to pay a premium 
in consideration of the other party accepting a 
liability when in point of fact there is no liability, 
there is no consideration and the contract is at an 
end.

Cur. adv. vult.

A p r i l 1.—B rett, L.J.—This was an action for 
the recovery of the premium on a policy of in
surance, and it is defended on the ground that the 
policy never attached. The plaintiff underwrote 
the policy in question by way of re-insurance of 
the cargo of the Ala ta  from Philadelphia to Roch- 
fort, which had been originally insured by the 
defendant. A t the time that the reinsurance was 
effected the A lu la  had sailed from Philadelphia to 
Rochfort, and had arrived in safety and (as we 
must now assume) without any damage whatever 
to the goods on board. The cargo had been landed 
undamaged, and the voyage was at an end. A t 
that time both parties supposed that the A la la  
had not arrived, and that she was overdue. The 
great question that was argued was whether the 
policy by which the re-insurance was effected ever 
attached. Now, it is true that at the tine that 
this policy was entered into the risk which was 
the subject-matter of the policy was determined 
in fact, and was determined in fact to this extent 
that there could be no loss. But this was a policy 
of re-insurauce by the defendant to cover liis 
liability for any loss incurred by the original 
assured. The risk insured by him was in terms 
the risk under which lie stood by the policy 
made by him during the voyage described in 
such policy. During the whole time of the 
voyage described in the original policy the risk of 
the defendants continued. Therefore, the risk 
described in this policy did exist during the whole 
time of the voyage. Is it, then, a good objection 
to the claim for this premium, that when the 
present policy was in fact made the question of 
loss or no loss was in fact determined ? I  think it 
is not, because the objection would apply equally 
to the case of a policy on a ship being entered

Symqndson. [C t. of A fp.

into, lost or not lost, where that question had been 
in fact already determined. Take the case of such 
a policy. I f  the vessel is lost when the policy is 
madei the risk which is the subject-matter of the 
policy is determined in fact, because the loss has 
already occurred before the policy is entered into. 
Consequently, if the argument is true, the fact of 
the vessel being lost at the time of the policy 
being entered into would destroy the policy. But 
that is not so. The dicta go as far as this, that if 
both parties knew that the subject-matter was 
lost at the time when they entered into the policy, 
and the policy in terms covers that loss, the 
policy is good. I t  was said by Lord Mansfield 
that if a ship had been passed (at the time when 
the passing of a ship had no effect other than an 
honourable undertaking) when the parties where 
ignorant of the loss, and when the loss was 
known to both parties a policy was entered into, 
it  would be a good policy. Therefore, the fact 
that the question of loss or no loss has been deter
mined before the making of the policy is no objec
tion to the policy upon principle. As to authority 
Mr. Benjamin was bound to admit that almost 
every writer on insurance law was against his 
contention. Emerigon was against it. Mr. Ben
jamin objected to Emerigon, but he is always 
cited as an authority, although he is not always 
correct, and his opinion is to be carefully con
sidered before it is rejected. Park on Insurance 
was against it, and Park on Insurance has always 
been considered as an authority. Phillips is 
against it, and of all authorities on insurance law 
Phillips is the most to be relied on. Aruould is 
against it. Then we have the high authority of 
Willes, J. in the case of Naivsch y. Hendewerk, 
which is directly in point. That was an action for 
the premium paid on effecting a policy, and it was 
held that the fact (unknown to both parties at the 
time) of the voyage being ended did not prevent 
the risk from attaching. Therefore, it seems to 
mo both on principle and authority that the mere 
fact of the voyage insured having been at an end 
did not prevent the policy of re-insurance from 
attaching. But if  so, the premium is due. 
When a policy has once attached, the premium is 
due, and no relief can be given in respect of it. 
Then it was said that the defendant had no insur
able interest. But if this policy attached, it at
tached in respect of the voyage insured under the 
first policy. The question of insurable interest 
therelore comes to be the same question as 
whether the policy did attach. I f  it attached, the 
defendant’s interest attached at the same time and 
for the same period as that of the original assured. 
The conclusion I  come to is this, that where the 
subject-matter insured has been or will be at risk 
when the policy is made, the policy attaches, if the 
risk has been properly described in the policy. 
The judgment for the plaintiff was therefore 
right.

B agg array, L.J.—I  am of the same opinion.
B ramwell, L.J.— I  will add a few words in 

confirmation of what has been said by my brother 
Brett. On the question of whether the policy 
attached, I  think it did. The fallacy in the defen
dant’s argument arises from the double meaning 
of the word risk. That means both the voyage 
commenced with necessary conditions to make 
the underwriters liable, and also the chance of 
loss during its performance. In  the latter sense
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there was no risk at the time ot re-insurance. But 
that is not the sense iu which the word is used by 
the authorities. I t  is used in the first sense I  
have mentioned, and in that sense it clearly 
existed in this case. There was therefore a risk 
such that if the premium had been paid the defen
dant could not have recovered it back. Suppose 
it had been known to both parties that the ship 
had arrived for twenty-four hours, and still the 
defendant had been minded to ro-insure, and had 
done so at a low premium, it cannot be doubted 
that the premium would have to be paid. I f  that 
is true of twenty-four hours, it is equally so of 
twenty-four or any other number of days, and if  
it is true when both parties know, it is equally true 
when they do not. I  think, therefore, the policy 
attached. A ll the authorities, as my brother 
Brett says, who have expressed an opinion on the 
matter are in favour of this view; and the 
utmost that can be said of the others is, that 
they do not decide it one way or the other. I t  is 
said that the same considerations determine the 
other question in favour of the plaintiff. On this 
I  confess I  am not so clear. I t  is said that the 
interest of the defondant was in his possible lia
bility, and that the existence of a loss being un
certain to his knowledge, he might insure against 
it. I  am not altogether satisfied on this. Sup
pose an insurance warranted free from capture, 
and suppose a re-insurance on the same terms on 
the same voyage, but the ship was captured before 
re-insurance, would the insuror have an insurable 
interest? I  doubt it. But as my brethren do 
not, and as I  only doubt, I  concur on this point 
also.

Judgment affirmed.
Solicitors for the plaintiff, Waltons, Babb and 

W alton.
Solicitors for the defendant, F ie ld  lioscoe, and 

Co.

HIGH COURT OF JUSTICE.

Q U EEN ’S BENCH D IV IS IO N .
Reported by M. W. M cK e ll a k  Esq., Barrister-at-Law.

Wednesday, Juno 22, 1881.
(Before Lord Coleridge, C.J. and M anisty, J.)

H u g h e s  (app). v. S u t h e r l a n d  (resp ).
Shipping  — Equitable ovmer — Exemption fro m  

penalty fo r engaging seamen or apprentices—  
17 Sp 18 Viet. c. 104, ss. 55, 100, 146, 147—2b Sp 
26 Viet. c. 63, s. 3.

Where a  person has bona fide  purchased one sixty- 
fo u rth  share o f a B r it is h  ship, but the share has 
not been transferred to h im  by b ill o f sale, nor lias 
he been registered as owner, and he has engaged, 
and supplied an apprentice to be entered on board 
the said ship, he is not liable to 5s convicted 
under the Merchant Shipping Act 1854, s. 147, 
sub-sect. 1, on the ground that, he is, by reason 
o f the Merchant Snipping Amendment Act 1862, 
s. 3, an owner o f the ship. . . .

The word “ owner”  must be construed w ith  reference 
to the subject m atter and context o f each provision  
o f the Merchant Shipp ing Act.

T ifa  was a case stated under 20 & 21 Viet. c. 43, 
by Sir. R. Carden, Alderman and Justice of the 
Peaco for the City of London, upon his refusal to

convict the defendant Sutherland upon the infor
mation of the appellant, an officer of the Board of 
Trade, iu a penalty for breach of sect. 147, sub
sect. 1 of the Merchant Shipping Act 1854 
(17 & 18 Viet. c. 104).

By sect. 55 of that A ct:
A registered ship or any share therein, when disposed 

of to persons qualified to bo owners of British ships, shall 
be transferred by b ill of sale.

By sect. 100:
Whenever any person is beneficially interested, other

wise than by way of mortgage, in any ship or share therein 
registered in the name of some other person or owner, 
the person so interested shall, as well as the registered 
owner bo subject to all pecuniary penalties imposed by 
this or by any other Aot on owners of ships or shares 
therein, so nevertheless, that proceedings may bo taken 
for the enforcement of any such pecuniary penalties 
against both or either of the aforesaid parties, w ith or 
without joining theothor of them.

By sect. 146:
The Board of Trade may grant to such parsons as i t  

thinks fit, licences to engage or supply soamen or ap- 
prentices for merchant ships in the United Kingdom, to 
continue for such periods, to be upon such terms, and to 
bo revocable upon such conditions as such Board thinks 
proper.

By sect. 147:
The following offences shall bo punishable as herein

after mentioned (that is to say);
(1) I f  any person not licensed as aforesaid, othor than 

the owner or maBter, or a mate of the  ̂ship, or some 
person who is bond fide the servant, and in the constant 
employ ot the owner, or a shipping master duly appointed 
as aforesaid, engages or supplies any seaman or ap prentice 
to be entered on board any ship in the United Kingdom, 
he shall for each seaman or apprentice so engaged or 
supplied inour a penalty not exceeding twenty pounds.

(2) I f  any person employs any unlicensed ; erson, other 
than persons so excepted as aforesaid, for the purpose of 
engaging or supplying any seaman or apprentice to be 
entered on board any ship in the United Kingdom, he 
shall for each seaman or apprentice so engaged or sup
plied incur a penalty not exceeding twenty pounds, and 
if  licensed shall in addition forfeit his licence.

(3) I f  any person knowingly receives or accepts to be 
entered on board any ship any seaman or apprentice who 
has been engaged or supplied contrary to the provisions 
of this Act, ho shall for every seaman or apprentice so 
engaged or supplied incur a penalty not exceeding twenty 
pounds.

Of this act, Part il., Registry, consists of sects. 
17 to 108 inclusive, and Part iu., Masters and 
Seamen, consists of sects. 109 to 290 inclusive.

By the merchant Shipping Amendment Act 
1862 (25 &  26 Viet. c. 63), sect 1, the Act is 
to be construed with, and as part of, the Merchant 
Shipping Act 1854, thereinafter termed the prin
cipal Act.

By sect, o:
I t  is hereby declared that the expression “  beneficial 

interest,”  whenever used in the second part of the prin
cipal Act, includes interests arising under contract and 
other equitable interests ; and the intention of the said 
Act is tnat without prejudice to the provisions contained 
in the said Act for preventing notice of trusts from being 
entered in the register book or received by the registrar, 
and without prejudice to the powers of disposition and of 
giving rocoipts conferred by the said Aot on registered 
owners and mortgagees, and without prejudice to the 
provisions contained in the said Act relating to the exclu
sion of unqualified persons from the ownership of British 
ships, equities may be enforced against owners and mort
gagees of ships in respect of their interest therein, in the 
same manner as equities may bo enforced against them 
in respect of any other personal property.

I t  was found, as facts in the case, that on 8th 
Doc. 1880 Messrs. McIntyre being tha registered
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owners of forty-eight shares, and Mr. Grimond, 
being the registered owner of the remaining six
teen shares of the registered British ship Aphro- 
d ita , Messrs. Oswald, Mordannt and Co., the 
actual owners of the whole ship, although not 
then nor at any time the registered owners, 
entered into a contract with M r. Price for the sale 
of the ship.

On the following day (9th Dec.) Price agreed 
with the respondent and defendant Sutherland to 
sell him one sixty-fourth share for 150i., and this 
was found, as a fact, to have been a bond fide  pur
chase by Sutherland, who on 1st Jan. 1881 paid 
to Price 5Z. on account of the said share.

On the 29th Jan. 1881 Grimond, the registered 
owner of sixteen shares, transferred his interest 
by bill of sale to Price, but continued to be regis
tered owner with Messrs. McIntyre.

On the 3rd Feb. 1881 the respondent Sutherland, 
who was not licensed by the Board of Trade under 
the 146th section of the Merchant Shipping Act 
1854, advertised for apprentices, and, in conse
quence, on the 12th Feb. a man named Axtell called 
upon him with the view to apprentice his son. 
The respondent stated that he had a ship sailing 
in a fortnight, and sent him to Price, with whom 
the premium was agreed. On the 19th Feb. the 
amount of agreed premium was paid to Price, 
and the apprenticeship deed was entered into 
by Price and the two AxtellB, father and son.

On the 28th Feb. Messrs. McIntyre transferred 
their forty-eight shares to Price by bill of sale, 
but their names were not then removed from the 
register.

On the 3rd March, Price, by bill of sale, trans
ferred one sixty-fourth share in the ship to the 
respondent, and afterwards the respondent paid 
Price the balance of the 150Z. agreed upon, but 
this share was never registered in Sutherland’s 
name.

On the 4th March Price registered himself as 
sole owner of the whole ship, and on the 7th 
March he registered himself as managing owner, 
describing himself as registered sole owner.

The Alderman at the hearing decided that 
Sutherland was, upon those facts, an owner of the 
ship, and refused to convict him. The question 
for the court was whether this decision was right.

A. L . Sm ith  argued for the Board of Trade.—  
The facts are not sufficient to exempt the respon
dent from the penalty imposed by sect. 147, sub
sect. 1 of the Merchant Shipping Act 1854. He 
was not the owner of the ship on the 12th Feb., 
for at that time he had not fulfilled the prelimi
naries required by statute, and could not have 
obtained specific performance of the contract to 
make him owner. An equitable mortgage upon 
shares in a ship was held to be invalid under the 
Merchant Shipping Act 1854 in the Liverpool 
Borough B ank  v. Turner (1 J. & H . 159; affirmed 
on appeal, 2 D. F. & J. 502); and the case of the 
Union B ank o f London v. Lenanton (3 Asp. 
Mar. L. 0. 600; L. Bep. 3 C. P. Div. 243) is a 
further confirmation that no interest in a 
British ship can be transferred except by bill 
of sale. The Amendment Act of 1862, sect. 3, 
does not touch this point, because it relates only 
to part of the principal Act, and does not include 
this section 147, which is in the third part. The 
decision of the Liverpool Borough B ank  v. Turner 
was not questioned in either of the two cases sub

sequent to the Amendment Act 1862: European 
and A us tra lia n  R oya l M a il Company IAm ited  v. 
Pen insu la r and O rienta l Steam N aviga tion  Com
pany  (2 Mar. L. C. O. S. 351; 14 L. T. Bep. N . S. 
704) and Stapleton v. Haymen (2 H . & O. 918). 
No doubt it has been held in M eiklereid  v. West 
(3 Asp. Mar. L. 0. 129; L. Bep. 1 Q. B. Div. 
428) that the word “ owner ” does not necessarily 
mean registered owner; but it has never been held 
for any purpose that a person can be an owner of a 
ship unless legally constituted by the transfer 
required by statute.

Besley. for the respondent.—This case is con
cluded against the apellant by the finding of fact 
that the respondents purchase was bond fide. 
The quantity of his interest was of no consequence. 
Here Price’s position was the same as the respon
dent’s, and, it the appellant’s contention be good, 
Price ought to have been convicted under this 
147th section. But it has been held that even a 
registered owner is no longer an owner so as to be 
liable for an allotment note under sect. 169 if the 
temporary ownership be entirely handed over by a 
charter-party. In  M eiklereid  v. West, and more 
recently in Balthyany  v. Bouch (4 Asp. Mar. L. 0. 
380; (50 L. J. 421, Q. B.), it  was held that the 
case of Liverpool Borough Bank  v. T urne r has no 
application, at all events since the Amendment Act 
of 1862, to agreements to transfer, whatever effect 
it may continue to have upon mortgages. I t  could 
never be supposed that a charterer of a ship was 
bound to obtain a license in order to engage a 
crew.

A . L . S m ith  in reply.
Lord C o l e r id g e , C.J.—I  am of opinion that the 

decision of the magistrate was right and should 
be affirmed. The section of the Merchant Shipping 
Act (147th) was passed to prevent crimping, and 
it  interferes with freedom of contract in order to 
protect a class of persons peculiarly subject to 
imposition. The construction of the section there
fore ought not to be narrowed so as to exclude a 
matter clearly within the mischief aimed at. Here 
the state of things on the 12th Feb., when the 
respondent did an act which was clearly prohibited 
by the statute, unless he comes within the excep
tion, appears to have been this: the registered 
owners of the ship were quite different persons 
from and in no way connected with, the respondent. 
I t  is admitted that he was not then or ever after
wards a registered owner of any share in the Bhip; 
it is also admitted that at the timo he was not a 
legal owner in the sense that the share which he 
afterwards held had not then been transferred to 
him by bill of sale according to the requirement 
of sect. 55 of the Act 1854. He had, however, 
before the transaction in question bond fide, and 
not colourably, purchased a share in the ship from 
a man named Price who, although not at the time 
of the purchase, before the alleged offence, had 
become legal owner of a third of the Bhip and sub
sequently acquired the remaining shares, and also, 
became registered owner of the whole ship. The 
question for us is whether the respondent, being 
neither registered nor legal owner, was yet such an 
owner of this ship on the 12th Feb. as to give him a 
claim for exemption from the application of the 
first clause of this 147th section. I  think he was 
such an owner. Under the Merchant Shipping 
Act 1854 in Liverpool Borough Bank  v. Turner (1
J. & H. 159, and 2 Do G. F. & J. 502), the question
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how far equities could be enforced arose before 
Wood, Y.C. who, in an elaborate judgment, held 
that under an agreement for sale or mortgage not 
accompanied by the formalities prescribed, no such 
interest passed as would justify the court in decree
ing specific performance. Lord Campbell on 
appeal affirmed the decision of the Yice-Chancellor, 
and the case is therefore one of high authority. 
In  1862, probably in consequence of «that case, it 
was by sect. 3 of the Amendment Act of that 
year “ declared,” not further enacted, “ that the 
expression beneficial interest, whenever used in 
the second part of the principal Act, includes 
interests arising under contract, and other equit
able interests; and the intention of the said Act 
is that without prejudice,” amongst other things 

to the powers of disposition and of giving 
receipts conferred by the said Act or registered 
owners or mortgagees equities may be
enforced against owners and mortgagees of 
ships in respect of their interest therein in 
the same manner as equities may be enforced 
against them in respect of any other personal 
property.” Since that Amendment Act equitable 
interests in ships have been reeognised, and I  
gather from Stapleton v. Jlaym en  (2 If . &  C. 
918) that Pollock, C.B. and the other members 
of the court concurred in holding that an equit
able right of property can be created in a ship 
by an unregistered bill of sale. In  the present 
case, therefore, we must take it that the respon
dent was an equitable part owner of the ship 
in having a contract enforceable in equity for 
the purchase of one sixty-fourth share. ' For the 
purpose of another proceeding under this Act it 
has been held that for the issue of an allotment note 
a registered owner, when he has assigned all his 
interest in the ship temporarily by a charter-party 
is not liable, although the words of the section 
applying thereto (the 169th) name the persons 
upon whom the liability is cast as “ the owner 
or any agent who has authorised the drawing 
of the note ” (Meiklereid v. West, 3 Asp. Mar. 
L. 0. 129; L. Rep. 1 Q. B. l)iv. 428). This 
case is effectual so far as it shows that the 
word owner, for which the Act gives no defi
nition, must be construed with reference to the 
subject matter and the context of each pro
vision in which it is used. W ith regard to the 
point raised here, the respondent’s position is the 
same as that of a charterer, and it is difficult to 
suppose that where, under a charter-party of a 
large ship for a long period, the charterer has a 
real interest in and the whole management of the 
ship and crew, he could be convicted in a penalty 
of £'20 for every seaman and apprentice whom he 
might engage. I t  seems clear to me that a wide 
meaning must be given to the word “ owner ” in 
this exception, and that a person having an equit
able interest in a share of a ship must be exempt 
from the penalty as much as a legal or even a 
registered owner. For theso reasons this appeal 
must be dismissed.

M anisty, J,— I  am of the same opinion. By 
Beet. 147 sub-sect. 1, several persons are exempted 
from the penalty imposed, and amongst them the 
owner of the ship. I t  is admitted that a person 
who had by law a share in the ship duly trans
ferred to him although not a registered owner, 
might bo exempted by these words, but i t  is con
tended that the merely equitable holder of a share 
cannot be included. A charterer by demise would,

I upon this contention, be liable to a penalty for 
engaging a seaman. I  cannot imagine a stronger 
illustration of the difficulty which such an in
terpretation might cause. Some light may be 
gathered as to the meaning intended for the 
word “ owner ” from the exemption of a “ person 
who is bond fide  the servant and in the constant 
employ of the owner.” Such an owner must be 
any person having a beneficial legal or registered 
interest in the ship.

Judgment fo r  the respondent.
Solicitor for appellant, The S o lic ito r to the 

Board o f Trade.
Solicitors for respondent, W ontner and Son.

JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL.

Reported by J. P. A s p in a l l , and F. W . R a ik e s , 
Esqs.» Barristers-at-Law.

Tuesday, M arch  15,1881.
(Present: Sir B ar n e s  P e a c o c k , Sir M o n t a g u e  E .  

S m it h , Sir R o b e r t  P. C o l l ie r , and Sir R ic h a r d  
C o u c h .)

T h e  B r in h il d a .

Practice— Appeals — Time — Preemption —  Ju ris 
d ic tion and practice o f Calcutta H ig h  Court in  
A d m ira lty  and V ice -A dm ira lty .

The time fo r  appealing from  the judgm ent o f a 
V ice-A dm ira lty  Court is  governed stric tly  hy the 
rules and regulations made by Order in  Council 
June 27, 1832, no rules having been made as yet 
under 25 Viet. c. 24, ss. 23,24, and 30 &■ 31 Viet, 
c. 45, s. 18.

The time fo r  appealing fro m  any Court o f A d m ira lty  
ju r is d ic tio n  is also lim ited  to fifteen days by the 
practice o f the court.

I n  any A dm ira lty  or V ice -A dm ira lty  cause the 
r ig h t o f appeal to the P rivy  Council is perempted 
by any proceedings being taken by the appellant 
under the decree to be appealed fro m .

T h is  was a motion by the respondents, the 
British Steam Navigation Company, owners of 
the ship Ava, to dismiss an appeal by the owners 
of the ship B rin h ild a  from a decree of the High 
Court of Calcutta finding both vessels to blame for 
a collision which took place in the Bay of Bengal. 
The case has been heard in the first instance before 
a single judge of the High Court, who found that 
the collision was the fault of both vessels, and that 
the B rin h ild a  was liable to answer for half the 
damage done to the Ava, the whole of the damage 
done to that vessel being agreed at 50,0001. From 
this decree an appeal was carried to the High  
Court, consisting of Garth, C.J. and Pontifex, J., 
who on the 23rd July 1880 varied the order of the 
court below by directing that the o,vvners of the 
B rin h ild a  should be allowed to deduct half the 
damage sustained by that vessel. Subsequently 
to this decree the owners of the B rin h ild a , the 
present appellants, summoned the owners of the 
Ava  before the registrar to assess the amount of 
the said damages.

The notice of appeal was given, as set out in the 
judgment of the court, on the 2nd Sept. 1880, and 
subsequently the respondents appeared to the 
appeal under protest.

The enactments governing appeals from Yice- 
Admiralty Courts to the Privy Council are:
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2 W ill. 4, c. 51 (A n Act to regulate the Practice 
and the Fees in  the V ice-Adm ira lty Courts 
abroad., and to obviate doubt as to the ir J u r is 
diction), 23rd June 1832.
Preamble. . . . I t  shall be lawful for His Majesty, 

w ith the advice of his Privy Council, from time to time to 
make and ordain such rules and regulations as shall be 
deemed expedient touching the practice to be observed in 
suits^ and proceedings in the several Courts of Vice- 
Admiralty at present or hereafter to be established in 
any of His Majesty’s possessions abroad . . . .  and also 
from time to time, as shall be found expedient, to alter 
any such rules, regulations, and fees, and to make any 
now regulations. . . .
Buies and Regulations touching the Practice and  

Proceedings in  the Courts o f V ice-Adm iralty  
abroad, 27th June 1832.
Sect. 35. Appeals.
A ll appeals from decrees of the Vice-Admiralty Courts 

are to be asserted by a party in the suit within fifteen 
days after the date of the decree, which is to be done by 
the proctor declaring the same in court; and a minute 
thereof is to be inserted in  the assignation book. And 
the party must also give bail within fifteen days from 
the assertion of the appeal in the sum of lOOi. sterling to 
answer the costs of such appeal.

In  a ll cases, however, in which an appeal is asserted 
except respecting slaves, the judge may proceed to carry 
his sentence into execution, provided the party in whose 
favour the decree has been made give bail to abide 
the event of the appeal, by two sureties in the amount of 
the value of the property or subject in dispute, together 
w ith the further sum of 1001. sterling to answer costs in 
the event of the same being awarded by the Superior 
Court. The party appealing, having complied with these 
regulations, is then to cause the judge and registrar 
to be served with an inhibition from the High Court of 
Admiralty restraining them from further proceeding in 
the cause, and also with a monition to transmit the 
process.

This process w ill consist of a fair copy of the proceed
ings under the seal of the Vice-Admiralty Court, to be 
made and signed by the registrar, at the expense of the 
party ordering the same, which is to be transmitted to 
the Superior Court, pursuant to the monition.

The proceeds, i f  in court, or in the hands of any 
individual, must, on a speoial monition for the purpose 
being served, be remitted to the registrar of the High 
Court of Admiralty or Court of Appeal.
3 &  4 W ill. 4 c. 4 (An Act fo r  the better A dm in is 

tra tion  o f Justice in  H is  M ajesty’s P r iv y  Council) 
1833.
Sect. 20. And be i t  further enacted that a ll appeals to 

His Majesty in Council shall be made within such time 
respectively within which the same may now be made, 
when such time shall be fixed by any law or usage, and 
when no such law or usage shall exist, then within’such 
time as shall be ordered by His Majesty in Council ; and 
that, subject to any right subsisting under any charter 
or constitution of any colony or plantation, i t  shall be 
lawful for His Majesty in Council to alter any usage as to 
the time of making appeals, and to make any order 
respecting the time of appealing to his Majesty in Council.

M arch  15,1881, the motion came on for hearing.
■ Woodroffe in support of the motion.—This 

appeal purports to be made under rule 35 of the 
Rules and Regulations of W ill. 4, 27th June 
1832, and therefore under the Vice-Admiralty 
jurisdiction of the court; if so, the appellants are 
clearly oat of time, and have now no right of 
appeal:

only extends over causes of faction arising within 
the territorial limits assigned by the charter to the 
East India Court in 1774,constitutingtbe Supreme

13 Geo. 3, c. 03.
Sect. 13. . . .  I t  shall and may be lawful for His 

Majesty by charter or letters patent under the Great 
Seal of Great Britain to erect and establish a Supreme 
Court of Judicature at Port W illiam aforesaid, . . . 
which said Supremo Court of Judicature shall have, and 
the said court is hereby declared to have, fu ll power and 
authority to exercise and perform all . . . Admiralty 
. . . jurisdiction . . . and to form and establish such 
rules of practice and such rules for the process of the 
said court, and to do all such things as Bhall be found 
necessary for the administration of justice and the due 
execution of all or any of the powers which by the said 
charter shall or may be granted and committed to the 
said court.

Charter, 2Gth March 1774.
Sect. 26 provides that the Supreme Court shall be aCourt 

of .Admiralty “  in  and for the said provinces, countries, 
or districts of Bengal, Behar, and Orissa, and all other 
territories and islands adjacent thereunto, and which now 
are or ought to be dependent thereupon,”  with power 
to hear, &c., all cases “  between merchants, owners, and 
proprietors of ships and vessels employed and used with
in  the jurisdiction aforesaid, or between others, con
tracted, done, had, or commenced in, upon, or by the sea, 
or pnblio rivers, or ports, creeks, harbours, and places 
overflown within the ebbing and flowing of the sea and 
highwater mark within, about, and throughout the said 
three provinces, countries, or districts of Bengal, Behar, 
and Orissa, and all the said territories and islands adjacent 
thereto and dependent thereupon, the cognisance where
of doth belong to the jurisdiction of the Admiralty, as the 
same is used and exercised in that part of Great Britain 
called England, together w ith all and singular their 
inoidents, emergents, and dependencies annexed and com
menced causes whatsoever, and to proceed summarily 
therein, with all possible despatch, accordingto the course 
of our Admiralty of that part of Great Britain called 
England, without the strict formalities of law, consider
ing only the tru th  of the fact and the equity of the case.

39 <j' 40 Geo. 3, c. 79, extended the jurisdiction of the 
Supreme Court over the province of Benares (sect. 20), 
and gives power to the Court to issue a prize commis
sion to any or all of the judges of the Supreme Court 
(sect. 25),

Vice-Admiralty Commission, dated 19th July 1822.
“  . . . We do by these presents make, ordain, nomi

nate, and appoint yon the Chief Justice of Bengal 
to be our Commissary in the Vice-Admiralty 

Court at Calcutta and territories thereunto belonging 
hereby granted unto you.”
2 W ill. 4, c. 51 (An Act to regulate the Practice and Fees

in  Vice-Admiralty Courts abroad and to obviate doubts
as to their Jurisdiction.)
Sect. C. And whereas in certain cases doubts may 

arise as to the jurisdiction of Vice-Admiralty Courts in 
His Majesty's possessions abroad, with respect to suits 
for seamen’s wages, pilotage, bottomry, damage to the 
ship by collision, contempt in breach of the regulations 
and instructions relating to his Majesty’s servie« at sea, 
salvage, and droits of Admiralty ; be i t  therefore 
enacted that in all cases where a ship or vessel, or the 
master therof, shall come within the local lim its of any 
Vice-Admiralty Court, i t  shall be lawful for any person 
to commence proceedings in any of the suits hereinbefore 
mentioned in such Vice-Admiralty court, notwithstanding 
the cause of action may have arisen out of the local 
lim its of such court, and to carry on the same in the 
same manner as i f  the cause of action had arisen w ithin 
the same limits.

The Aquila, 6 Moore P. C. 102.
Even assuming that the High Court of Calcutta has 
Admiralty as distinguished from Vice-Admir- 
alty (a) jurisdiction, such Admiralty jurisdiction

(a) The High Court at Calcutta obtains its jurisdiction 
in  Admiralty under the following enactments :—

The High Courts Act 1861 (24 4 25 Viet. c. 104).
Sect. 9. Eaoh of the High Courts to be established 

nnder this Act shall have and exercise all such . . . 
Admiralty and Vice-Admiralty . . . jurisdiction, original 
and appellate, and all such powers and authority for and 
in relation to the administration of justice in the 
presidency for which i t  is established, as Her Majesty 
may by such letters patent as aforesaid grant and direot.



463MARITIME LAW CASES.
Pmv. C o . T h e  B r in h il d a .

Court, and "which appears to be transferred 
to the High Court by 24 & 25 Viet. c. 104, s. 9, 
and here the cause of action, the collision, arose on 
the high seas in the Bay of Bengal, beyond that 
jurisdiction, and therefore the Admiralty jurisdic
tion does not include the case. But even if the 
case were within the Admiralty jurisdiction, the 
appellants having acted under the decree in 
summoning the respondents to go before the 
registrar and merchants to assess damages, are 
now, in accordance with the practice of all Courts 
of Admiralty jurisdiction, or governed by the civil 
law.perempced from appealing :

The Aquila, C Moo. P. C. 102;
Lloyd and another v. Poole, 3 Ha?g. Eoo. 477 •
The Hydroos, 5 Moo. Ind. App. 137 ;
The^Ship Clifton, 2 Knapp P.C. 375 ; 3 Hag?. Adm.

And in such a case the proper course for the 
respondents to pursue is to move to quash the 
appeal at once, without waiting to raise the objec
tion at the hearing:

Truman v. Dent, 8 Moo. P. C. 419.
The High Court could in no case have power by 
its rules, made under its patent, to . alter those 
made under the Act of the Imperial Parliament 
regulating appeals ; but, moreover, these appeals 
are expressly left untouched by recent Indian legis
lation ; (Act V I.  1894, Act X . 1877; s. 610.)

B utt, Q.C. (Benjam in , Q.C. and Clarkson with 
him) for the appellants. I f  the appeal was out of 
time the objection should have been taken in the 
High Court at Calcutta, where it was asserted, 
and not here. The fact that no objection was 
taken creates a presumption that the method of 
appeal was correct, and is a waiver by the 
respondents of a merely technical objection. 
Besides, the time for appealing should be reckoned 
from the date at which the appellants could get a 
copy of the decree, that is, from the time at which 
it was drawn up, and not from the date of the 
decision in court. The Civil Procedure Code 
requires a copy of the decree to be attached in 
all cases to the appeal, and therefore it could not 
be asserted till the decree was drawn up. The 
appeal is within the time required by that code, 
and there has been no laches in asserting the 
appeal, therefore the court, which no doubt has 
power to allow the appeal to be heard, even if out 
of time (The Hydroos, 5 Moo. Ind. App. Cas. 
137), will exercise that power here. The objection 
that the appellants have perempted their right of 
appeal by going before the registrar is highly 
technical, besides, under the circumstances of this 
case, where in any event there were damages to be 
assessed on both sides, their act was an involuntary 
submission to the direction of the court.

Letters Patent 14th May 1862.
Sect. 31. And wo do farther ordain that the said 

High Court of Judicature at Fort William, in Bengal, 
shall have and exercise ail such civil and mai'itime juris
diction as may now be exercised by the said Supreme 
Court as a Court oi Admiralty, or by any judge of the 
said court as Commissary to the Vice-Admiralty Court, 
and also such jurisdiction for the tria l and adjudication 
of prize causes and other maritime questions arising in 
India as is now vested in any commissioner or com
missioners appointed by us or our predecessors, under 
the powers given by an Act passed in the session of 
Parliament held in the 39th and 40th years of the reign 
of his late Majesty King George I I I . ,  “  for establishing 
further regulations for the government of the British 
territories in India, and the better administration of 
justice within the same.

[P r iv . Co.

Woodroffe, in reply.
The judgment of their Lordships was delivered 

by Sir Barnes Peacock.—This is a motion on the 
part of the British Indian Steam Navigation 
Company, the owners of the ship Ava, to  release 
and dissolve the inhibition and citation issued in 
a certain pretended appeal of the above-named 
appellants, and to dismiss or quash the said 
appeal for want of competency, or to grant ,the 
respondents leave to file an act of protest on 
petition against the admission of the said pre
tended appeal. The suit came before the High 
Court, in the exercise of its original jurisdiction. 
I t  was brought by the owners of the steamship 
Ava  against the B rin h ild a  for a collision which 
took place in the Bay of Bengal. The High 
Court, in its original jurisdiction, held that there 
was negligence on both sides, and consequently 
that half the damages which resulted to the 
owners of the ship Ava  were to be paid by each 
of the parties. The damages were assessed at 
50,0004, which would leave 25,0004 to be borne by 
the owners of the Ava themselves, and 25,0004 to 
be paid by the owners of the ship B rin h ild a . The 
parties appealed to the High Court in the 
exercise of its appellate jurisdiction, and that 
court affirmed the decision of the first court so 
far as it was held that there was negligence on 
the part of each of the ships ; but they thought it 
right to amend the decree by declaring that, 
instead of the owners of the B rin h ild a  paying the 
full sum of 25,0004, being one half the damages 
sustained by the owners of the Ava, they should 
be allowed to deduct half the damages which they 
had sustained by the injury to their ship, and 
that it should be referred to the registrar of the 
court to assess those damages. That decision was 
pronounced on the 23rd July 1880. The parties 
went Ijcfore the registrar for the purpose of 
assessing the amount, and it appears by the report 
of the registrar that the damages were assessed 
at 30004 with the consent of both parties. On the 
2nd Sept. 1880 a notice of appeal was given, 
which was recorded as follows : “ Pursuant to rule 
35, of the rules and regulations made and ordained 
by his late Majesty King William IV . in Council, in 
pursuance of the 2 Will. 4, c. 51, Mr. Phillips, 
advocate for the impugnment, appears and de
clares his intention of appealing to the Privy 
Council against both the decrees made in this 
cause.” The rule referred to is in these words:
“ All appeals from the decrees of the Vice-Admir
alty Courts are to be asserted by the plaintiffs in 
the suit within fifteen  days after the date of the 
decree, which is to be done by the proctor declaring 
the same in court, and a minute thereof is to be 
entered in the assignation book, and the party 
must also give bail within fifteen days from the 
assertion of the appeal in the sum of 1004 sterling 
to answer the costs of such appeal.” (a) The judg-

(a) I t  may be observed that, though the rule here in 
question has not been revoked, i t  appears by the follow
ing enactments to be in contemplation to do so.

The Vice-Admiralty Courts Act 1863 (26 Viet. c. 24).
Sect. 23. The time for appealing from any decree or 

order of a Vice-Admiralty oonrt, shall, notwithstanding 
any existing enactment to the contrary, be limited to six 
months from the date of the decree or order appealed 
from ; and no appeal shall bs allowed where the petition 
of appeal to Her Maiesty shall not have been lodged in 
the registry of the High Court of Admiralty and of 
Appeals within that time, unless Her Majesty in Council
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ment was delivered on the 23rd July 1880, and 
consequently the notice on the 2nd Sept, was not 
an assertion within fifteen days from the date of 
the decree. I t  has been urged that the decree 
was not drawn up in writing and signed by the 
court until some considerable time afterwards, and 
that the petitioners could not appeal without 
annexing a copy oE the decree to their petition of 
appeal. But the rule of annexing a copy of the 
decree to the petition of appeal refers to appeals 
which are preferred under the Code of Civil Pro
cedure, Act V I I I . ,  of 1859; it does not apply to 
appeals preferred or asserted under the 35th sec
tion of the rules of W ill. 4. (a) The words “ after 
the date of the decree,” according to their Lord- 
ships’ view of the rule, do not mean after the date 
when the decree is drawn up in writing, but after 
the date on which the decree or sentence is pro
nounced by the Vice-Admiralty or Admiralty 
Court, as the case may be. The words which are 
constantly used in Acts which refer to decrees in 
the Admiralty Court are “ the pronouncing of the 
sentence or decree.” Their Lordships therefore 
think that the “ date of the decree ” did not mean 
the date on which the decree was reduced into 
writing and signed by the court, but the date on 
which the High Court delivered their judgment 
and expressed what the decree was. I f  the peti
tioners intended to appeal, they ought, in accor
dance with the rule, to have asserted their appeal 
within fifteen days from the date of the decree, 
by declaring in court that they intended to appeal, 
and that they did not do. I t  is important in 
Admiralty proceedings that notice of appeal should 
be given within a short period. When a ship is 
sued it is usually arrested, and unless it is released 
upon bail it is detained by an officer of the court. 
I t  is therefore important, if a party intends to 
appeal from the decision of the Admiralty Court, 
that notice should be given within a certain limited 
time, and that time, with regard to Vice-Admiralty 
cases, is fifteen days from the date of pronouncing 
the decree. The collision took place in the Bay of 
Bengal, and therefore it may be a question whether 
the High Court was exercising Vice-Admiralty or

shall, in the report and recommendation of the Judicial 
Committee of the Privy Council, be pleased to allow the 
appeal to be prosecuted, notwithstanding that the petition 
of appeal has not been lodged within the time prescribed.

Sect. 21. The Acts enumerated in tho schedule hereto 
annexed marked B. are hereby repealed to the extent 
therein mentioned, but the repeal theroof shall not affect 
the validity of any rules, orders, regulations, or tables of 
fees heretofore established and now in force, in pursuance 
of the Act 2 & 3 W ill. 4 c. 51; but such rules, orders, 
regulations, and tableB of fees shall continue in force un
t i l  repealed or altered under the provisions of this Act.

The Vice-Admiralty Courts Act 18G3 only applies to 
certain Vice-Admiralty courts enumerated in schedule 
A. of the Act, amongst which are none of the courts in 
the East Indies; but sect. 23 is expressly extended to 
them .by the Vice-Admiralty Courts Act Amendment 
Act 1867 (30 & 31 Viet. o. 45).

Sect. 18. The lim itation of the time allowed for appeals 
contained in the 23rd section of the Vice-Admiralty 
Courts Act 1863 shall be held to apply to all decrees or 
orders pronounced in any Vice-Admiralty court now 
established or hereafter to be established in any of Her 
Majesty’s possessions in India.

No new order has however as yet been made under the 
Vice-Admiralty Courts Act 1863, or under 3 & 4 W ill. 4 
c. 41 {ubi sup.), and therefore sect. 35 of the rules of 
W ill. 4 s till govern the time for appealing.

(a) Act X. of 1877, s. 615. . . . Nothing in this chapter 
(appeals to Privy Council) applies to any matter of . . . . 
Admiralty or Vice-Admiralty jurisdiotion. . . .

Admiralty jurisdiction ; but that is not material, 
for if the case was tried in the Admiralty jurisdic
tion the appeal ought to have been asserted, accord
ing to the rules of the Admiralty Court, (a) within 
fifteen days. The petitioners have stated in their 
petition that they asserted the appealin accordance 
with the 35th rule of Will. 4. The assertion was too 
late, and consequently the appellants bad no right 
to appeal. Further, they appeared before the 
registrar for the purpose of carrying out the order 
of the High Court iu assessing tho damages which 
they had sustained by the injury which had been 
done to the B rin h ild a , and acted without protest. 
I t  is said'that they were obliged to go before the 
registrar; but they might have appealed and got 
an inhibition, or if not, they might have appeared 
before the registrar under protest. The owners 
of the B rin h ild a  took out the summons to compel 
the owners of the A va  to appear before the 
registrar for the purpose of acting under the 
decree of the High Court and assessing the 
amount of damage sustained by the owners of the 
B rin h ild a . That, of itself, according to tbe 
decision to which we have been referred (The 
S hip  C lifton, 3 Knapp P. C. 375; 3 Hagg. Adm. 
117) would be a sufficient ground for preventing 
the petitioners from appealing. Their Lordships 
therefore think that the owners of the B rinhU da  
have not put themselves into a position to appeal, 
as a matter of right, against the decision of the 
High Court. The question before their Lordships 
is not whether they should recommend Her 
Majesty to grant an appeal as a special matter of 
favour. That they could do only if a petition 
were presented to Her Majesty, and referred to 
the Judicial Committee to report their opinion 
thereon. Under these circumstances their Lord
ships think that the motion ought to be granted, 
and that the petition of appeal ought to be set 
aside. I t  is unnecessary to do more than set 
aside the petition of appeal; upon that being done, 
the relaxation of the inhibition will issue as a 
matter of course. Their Lordships therefore will 
humbly report to Her Majesty that the petition 
of appeal ought to be dismissed. The appellants 
must pay the costs of this motion and of the 
appeal.

Solicitors for appellants, owners of the B rin h ild a , 
Lyne  and Holman.

Solicitors for respondents, owners of the Ava, 
P arker and Co.

(a) See Williams and Bruce, Adm. Practice, p. 313.
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Supreme Court of lufeture,
— ♦ —

COURT OF APPEAL.

W ith respect to vessels sunk or stranded in the 
Thames, the conservators in case of emergency (of which 
emergency they shall be sole judges) shall perform the 
duties, and exercise the powers imposed on them by sect. 
86 of the Thames Aot of 1857 without having given such 
notice as in  that section directed.

S ITT IN G S  A T L IN C O L N ’S IN N .
Reported by J . P . AsriNALL'and P. W . Ra is e s , Esqs.,Barristerfl- 

at-Law.

Wednesday, J u ly  20, 1881.
(Before J essel, M.R., B rett and Cotton, L.JJ.)

P kehn  v. B ailey  and others.
L im ita tio n  o f l ia b ility —Salvage— General average 

— Wreck Removals Act 1877 (40 Sf 41 V id . c. 
16)— Thames Conservancy Acts (20 8f 21 Viet. 
c. cxlv ii. s. 86, and  33 I f  34 Viet. c. cxlix. 
s. 27)—C ontribution by cargo owner—No man 
can pro fit by his own wrong.

Where a ship carry ing  cargo is sunk in  the Thames 
in  consequence o f a collision caused by her own 
negligence, and her owner lim its  his lia b ility  
under the Merchant Shipp ing Act 1862, s. 54, 
and the Thames Conservancy raise the ship and 
cargo under the ir special Acts and deliver them 
to the shipowner on paym ent o f the expenses o f 
ra is ing , the shipowner has no lien  on the cargo 
and no cla im  against the cargo owner fo r  the 
cargo’s proportion  o f the cost o f ra is ing .

T his  was an appeal by the plaintiff from a judg
ment of Sir R. Phillimore delivered on the 5th 
April 1881 in a special case which the parties 
to this action had concurred in stating pursuant 
to Order X X X IV . of the Judicature Act 1875. 
The facts of the case, together with the special 
case and the judgment appealed against, are fully 
set out in the report of the case below (44 L. T. 
Rep. N. S. 817 ; 4 Asp. Mar. L. 0. 428).

The following sections were referred to in the 
course of the argument:

The 86th section of the Thames Conservancy 
Act 1857 (20 & 21 Viet. c. cxlvii. s. 86):

When and so often as any vessel shall be sunk or 
stranded in the river, i t  shall be lawful for the conser
vators, and they are hereby required, in case the master 
of such vessel shall refuse or neglect to weigh and raise 
the same, after notice in writing requiring him so to do, 
and within the time to be mentioned in such notice, to 
cause any suoh vessel to be weighed and raised, or i f  i t  
shall be found impraoticable to weigh and raise the same 
(of which impracticability they shall be sole judges), to 
cause such vessel to be blown up or otherwise destroyed, 
so as to clear the river therefrom ; and in case such 
vessel shall be weighed and raised, to cause the same, 
and the furniture, tackle, and apparel thereof, or of any 
part thereof respectively, and also all or any part of the 
goods, wares, merchandise, chattels, and effects which 
may be found on board the same, to be sold by public 
auction or otherwise, and by and out of the proceeds of 
Bueh sale to pay the charges and expenses of weighing 
and raising such vessel, or the blowing up or otherwise 
destroying the same, and clearing the said river there
from, and also the charges and expenses of such sale, 
rendering any overplus to the owner or other person who 
by law shall be entitled to the same; and in ease the 
proceeds of such Bale shall be insufficient to defray the 
charges and expenses of weighing and raising suoh vessel, 
or of the blowing up or otherwise destroyiug the same, 
and clearing the river thereof, the deficiency shall be paid 
to the eonservatoraby the master or owner of such vessel 
on demand, and in default of payment may be recovered 
in the same manner as any penalty¿imposed by this Act 
is directed to be recovered.

Also the 27th section of the Thames Navigation 
Act 1870 (33 & 34 Viet. c. cxlix. s. 27):

V ol. IV ., N.S.

And the 4th, 6th, and 8th sections of the Re
moval of Wrecks 1877 (40 & 41 Viet. c. 16):

4. Where any vessel is sunk, stranded, or abandoned 
in any harbour or tidal water under the jurisdiction of a 
harbour or conservancy authority, or in or near any 
approach thereto, in suoh manner as in the opinion of 
the authority to be, or be likely to become, an obstruc
tion or danger to navigation in that harbour or water, or 
in any approaoh thereto, the authority may take posses
sion of and raise, remove, or destroy the whole or any 
part of the vessel, and may ligh t or buoy any such vessel 
or part until the raising, removal, or destruction thereof, 
and may sell, in such manner as they think fit, any vessel 
or part so raised or removed, and also any other property 
recovered in the exercise of their powers under this Act, 
and may out of the proceeds of such sale reimburse 
themselves for the expenses incurred by them under this 
Act, and shall hold the surplus, if  any, of suoh proceeds 
in trust for the persons entitled thereto.
Provided as follows:

(2.) A t any time before any property is sold under this 
Act, the owner thereof shall be entitled to have the 
same delivered to him on payment to the authority 
of the fair market value thereof, to be ascertained 
by agreement between the authority and the owner, 
or, failing such agreement, by some person to be 
named for the purpose by the Board of Trade, and 
the sum paid to the authority as the value of any 
property under this provision shall for the pur
poses of this Act be the proceeds of the sale of that 
property.

6. The provisions of this Act shall apply to every 
article or thing, or collection of things being or f  orming 
part of the tackle, equipment, oargo, stores, or ballast 
of a vessel in the same manner as if  i t  were included in  
the term “ vessel,”  and for the purposes of this Aot any 
proceeds of sale arising from a vessel and from ihe cargo 
thereof, or any other property recovered therefrom, shall 
be regarded as a common fund.

8. The powors conferred by this Act shall be deemed 
to be in addition to and not in derogation of any other 
powers for the like object.

M illa r ,  Q.C. and Dr. P h illim o re  for the ap
pellants.—When the owner of the E ttr ic k  had 
obtained a judgment under the Merchant Shipping 
Act limiting his liability, he then ceased to be 
liable for anything further in respect of the 
damage brought about by the wrong doing of 
those in charge of his vessel. Now if the E ttr ick  
and her cargo had been wholly lost in consequence 
of this collision, the owner of the E ttr ic k  would 
have paid 8i. per ton on the registered tonnage of 
his vessel of which the owner of the cargo on board 
of her would have received his due proportion and 
the matter would have been ended. But it was 
not so. The Thames Conservancy proceeded to 
raise the E ttr ic k  and her cargo under the 
Wreck Removals Act 1877 (40 & 41 Viet. c. 
16), under the 6th section of which Act the 
proceeds of sale arising from a vessel and 
from the cargo thereof or any other pro
perty recovered therefrom is to be regarded as 
a common fund, out of which the authority raising 
the vessel are under the 4th section to reimburse 
themselves. [M yburgh  called attention to the 8th 
section, which is as follows: “ The powers con
ferred by this Act shall be deemed to be in 
addition to and not in derogation ot any other 
powers for the like object.”] The vessel was 
raised under the Wrecks Removal Act. No
notice was given as was necessary under the

2 H
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Thames Conservancy Act 1857, s. 86. [ M yburgh. 
—There is a section in the Act of 1870 (33 & 34 
Viet. c. cxlix. s. 27) which dispenses with notice. 
J essel, M.Kr.—There is nothing in the general 
Act to interfere with the powers vested in them 
under the private Acts, and they must therefore 
be taken to have raised it under their private 
Acts.] They had powers under the general Act, 
and under that Act they were trustees of the 
balance; the effect of the Act is that the charges 
and expenses of raising ought to be levied pro  ratci 
on ship and cargo. [ J essel, M.K.—The special 
case refers to the private Acts.] In  any case the 
owner of the E ttr ic k  has paid all he is liable to pay. 
[ J essel, M.R.—As damages ?] This matter is 
really damages ; the amount fixed by the Legis
lature is the measure of what the shipowner is 
liable for the negligence of his servants. In  The 
Northum bria  (L. Rep. 3 Ad. & E. 12) the prin
ciple is correctly laid down : “ In  these statutes 
(the Merchant Shipping Acts) the Legislature 
introduced a new principle, the object of which 
was to give some protection to the owner against 
the wrong doing of his servant the master of the 
vessel. They preserved the principle of restitu
tio  in  integrum  in cases where, with his actual 
fault and privity, the damage had been inflicted 
on the sufferer; but, with this exception, they 
limited his liability, to a certain definite sum. In  
the latter case, therefore, this limited amount cook 
the place of restitutio in  integrum.”  Under these 
circumstances the cargo must contribute pro  ra ta  
to the cost of raising the ship and cargo, and the 
owner of the E ttr ic k  is entitled to recover from 
the owner of the cargo its proportion of the 
expense. Suppose' this sinking were the result of 
accident, and the conservators had sold the ship 
and cargo, they would just have repaid themsel ves 
the charges and expenses of raising them, and 
then paid over the proceeds pro rata, to the 
owners of ship and cargo. [C otton, L.J.—I t  does 
not seem to me that the owners of the cargo could 
have sued the conservators.] Under the Thames 
Conservancy Acts the conservators have posses
sion of the ship and cargo, and it is their duty to 
hand it back to the owners of the ship ; and, if 
the shipowners have a right to say that the cargo 
is liable to contribute to the expenses of raising 
it, it is subject to a lien :

Hingstcn v. Wendt, 3 Asp. Mar. L. C. 126; 34 L. T.
Rep. 181; L. Rep. 1 Q. B. Div. 367.

[J essel, M.R,— That was a salvage service.] N o ; 
an extraordinary service to the cargo. I t  was not 
salvage, because the services were not performed 
by a volunteer; nor general average, because 
they were not for the benefit of the whole 
adventure:

Notara v. Henderson, 1 Asp. Mar. L. C. 278; 22 L. T.
Rep. N. S. 577 ; 26 L. T. Rep. N. S. 442 ; L. Rep.
5 Q. B. 347; 7 Q. B. 225.

Such would have been the position of the appel
lant if the collision had been the result of acci
dent. And his position is the same now, for, by 
the payment of the statutory amount of 8i. per 
ton, he has become innocent again in the eyes of 
the law. In  Chapman v. Royal Netherlands 
Steam Navigation Company (4 Asp. Mar. L. C. 
107 ; L. Rep. 4 P. D. 157; 40 L. T. Rep. N. S. 433) 
a similar attempt was made unsuccessfully to 
defeat the object of the Merchant Shipping Acts. 
There Baggallay, L.J. says (p. 170) : “  I f  the con
tention of the respondents is well founded, the

plaintiffs, instead of having their liability limited 
to SI. per ton upon the registered tonnage of 
the ship, Will also lose the amount in which 
the respondents have been condemned, and will 
be exactly in the same position as regards the 
amount of loss they will have to bear as they 
would have been in had they been held alone 
to blame—that is, they will have to pay the 81. 
per ton and bear the loss of all the damage done 
to their own ship. . . .  I  think that the view 
contended for by the plaintiffs is more in accord
ance with the true construction of the Merchant 
Shipping Act 1862, upon which as it appears to 
me, the whole question turns.” And Cotton, 
L.J. says (p. 185): “ The effect of the order 
appealed against is to deprive the plaintiffs of the 
amount of half the damage occasioned to their 
vessel, for which the defendants were in the 
Admiralty Court declared to be liable, and it 
does so for the purpose of satisfying a portion 
of the amount of the damage sustained by the 
defendants, which, under the Acts referred to, is 
to be provided solely out of the fund in court.” 
These cases show that a man who has paid 81. per 
ton has, in the eyes of the law, given restitutio in  
integrum. The Cargo ex Capella (2 Mar. L. C.
O. S. 552 ; 16 L. T. Rep. N. S. 800; L. Rep. 1 
Ad. &  E. 356) and the other cases cited in the 
court below do not apply, because we are in the 
position of innocent parties, and have simply 
taken these goods from the Thames Conservancy 
to preserve them from a forced sale.

M yburgh  and Stubbs, for the respondents, were 
not called upon by the court.

J essel, M.R.—This is an appeal by the plaintiff 
from a judgment of Sir R. Phillimore, delivered 
after argument on a special case agreed upon by 
the parties. In  consequence of a collision caused 
by her own bad navigation, the E ttr ick  sank in the 
Thames, with all her cargo. Her owner obtained 
a judgment in a limitation action, limiting his 
liability to 81. per ton, and paid the required sum 
into court. The Thames Conservancy, by virtue 
of the powers vested in them by statute, raised 
the vessel and the principal part of her cargo, 
including certain bales of wool belonging to the 
respondent, the expenses of raising the vessel and 
cargo not being enhanced by any expenses 
specially incurred for raising the wool, and upon 
an undertaking being given on behalf of the 
owner of the vessel to pay the costs of raising her, 
the vessel and her cargo were handed in a damaged 
condition, and liable to further deterioration, to 
the owner of the vessel. The respondent did not 
wish his cargo to go on in the ship, and contracted 
to take his cargo there, and the owner of the vessel 
delivered it up to him on his undertaking to pay 
all charges that might legally fall on it. Under 
these circumstances the shipowner seeks to recover 
124?. 15s. 2d., as the cargo owner’s share of the 
expenses of raising the ship and cargo, and which 
sum the cargo owner declines to pay. In  this 
refusal the court below has declared the cargo 
owner to be justified, and I  agree with the decision 
there arrived at. In  this case the cargo owner has 
not received the value of his cargo from the ship
owner. I f  he had done so, other questions might 
arise. The shipowner, has, however, instead of 
making good the cargo owner’s loss, proceeded 
under the 54th section of the Merchant Shipping 

I Act 1862, s. 54 (25 & 26 Viet. c. 63, s. 54),
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which is as follows : “ The owners of any ship, 
whether British or foreign, shall not, in cases 
where all or any of the following events occur 
without their actual fault or privity, that is to say
(1) where any loss of life or personal injury is 
caused to any person being curried in such ship;
(2) where any damage or loss is caused to any 
goods merchandise, or other things what
soever on board any such ship; (3) where any 
loss of life or personal injury is by reason 
of the improper navigation of suoh ship as 
aforesaid caused to any person carried in any 
other ship or boat; (4) where any loss or 
damage is by reason of the improper navigation 
of such ship as aforesaid caused to any other ship 
or boat, or to any goods, merchandise or other 
things whatsoever on board any other ship or 
boat, be answerable in damages in respect of loss 
of life or personal injury, either alone or together 
with loss or damage to ships, boats, goods, mer
chandise, or other things to an aggregate amount 
exceeding 151. for each ton of their ship’s storage, 
nor in respect of loss or damage to ships, goods, 
merchandise, or other things, whether there be 
in addition loss of life or personal injury or not, 
to an aggregate amount exceeding 81. for each 
ton of the ship’s tonnage,” and has paid into court 
a sum amounting to 81. per ton on each ton of his 
ship’s tonnage. Now, this section which I  have 
read does not alter the property in the wool at all, 
and it therefore continues to be the property of 
the respondent. The shipowner, however, says 
that the words of the section are equivalent to 
saying that he, the shipowner, having paid his 81. 
per ton, is to be in the same position as if he had 
never been guilty of default or negligence. I  
cannot see that. I f  he had himself raised the 
ship and cargo after paying his 81. per ton, he 
could uot have held the cargo and claimed a lien upon 
it for his proportion of the cost of raising. That 
the ship and cargo were raised by a third person, 
whom the plaintiff has reimbursed, in my opinion 
makes no difference to the plaintiff’s position. 
But, in the second place, it is contended that the 
ship and cargo are rateably liable under the words 
of the Acts under which the Thames Conservancy 
raised this vessel; but the Thames Conservancy 
Act 1857 (20 and 21 Yict. c. xlvii., s. 86, vide sup.) 
does uot say so. The injury to navigation, to 
prevent which is the object aimed at in that Act, 
is done by the vessel, and not by the goods on 
board her. The vessel is therefore to be sold first, 
and the object of selling the furniture and cargo 
is to make up what is not paid by the ship. The 
ship is primarily liable, and the cargo only secon
darily. In  this case the value of the ship was 
sufficient to repay the services rendered by the 
Conservancy. The general Act (Wrecks Removal 
Act 1877, vide sup.) does not, in my opinion, alter 
the case, as the 8th section preserves the local 
Acts.

Brett, L.J.—In  this case a collision occurred 
caused by the fault of the shipowner, who pro
ceeded to limit his liability under the Act for that 
purpose, and obtained a declaration in tho usual 
form, and here that matter ended. After that, 
something else occurred which is not affected 
by that Act of Parliament. The Thames Con
servancy proceeded to raise the vessel. Now 
they might have raised it without any Act of 
Parliament at all as salvors, but they did actually 
raise it under a private Act, under which they had

power to sell the ship to pay the expenses incurred 
in raising it, but being reimbursed by the ship
owner they did not exercise the power of sale, but 
handed back the ship and the cargo in her to the 
shipowner. Now the shipowner had no express 
authority to pay anything for the cargo owner, 
but he says that he is entitled to receive from 
the cargo owner a rateable proportion of the 
amount paid by him to the Conservancy, because 
he had a promise from the cargo owner to pay it 
he waved his lien and gave up the cargo to him. 
This the respondent denies, and affirms that his 
promise was only to pay if and what he found 
he was by law liable to pay. The question then 
becomes, was the respondent legally liable to pay 
these charges ? I f  the plaintiff had not been in 
fault, I  think he might have recovered this as 
general average, hut not where the loss was caused 
by his own default. Can he then claim it under 
the provisions of the statute under which the ship 
was raised, and which also provides for the pay
ment of the expenses so incurred? The shipowner 
contends that under that Act he is only liable 
p ro  ra ta , that' he voluntarily paid the cargo’s pro
portion of the expense to the Conservancy, and 
therefore had a lien on the cargo for it. But it 
is not so. Under the Act (20 & 21 Viet. c. xlvii. 
s. 86) the Conservancy are to repay themselves 
from the ship first, then from the cargo. Besides, 
the principle which prevents his recoveringgeneral 
average would prevent him from suing in the 
nature of general average, as in Hingston  v. 
Wendt (ub i sup.) and N otara  v. Henderson {ub i sup.). 
The only question remaining is, whether the 
statute which limits the liability of the plaintiff 
also purges him from his negligence and default. 
Why should it do so P The statute is tyrannical 
enough as it is. The 8Z. per ton will not reimburse 
him for the value of his wool, and there is no 
reason why the effect of the statute should be 
extended. Its effect is to limit the payment of 
the shipowner for the damage his negligence has 
caused to 81. per ton of his ship’s tonnage. Beyond 
that it purges nothing.

Cotton, L.J.—The first question to be disposed 
of in this case is, was the contract contained in 
the undertaking given by the respondent to the 
plaintiff and set out in the special case a new con
tract P I t  appears at once that it was not a new 
contract, but was only to pay all charges that 
might legally fall on his cargo ; this then must be 
a claim for salvage or general average. But it 
would be contrary to all the rules of equity to say 
that a person who has caused loss should recover 
from an innocent party. Does, however, the 
Merchant Shipping Act 1862, s. 54, make any 
difference to his position P I t  seems to me that it 
does not. The words of the section are clearly, 
“ he shall not be answerable in damages,” and go 
no further; neither is it our duty to extend them 
further. I t  has been contended that Chapman v. 
R oyal Netherlands Steam N av iga tion  Company 
(ub i sup.) is an authority for extending it further; 
but to my mind it is not so, and the question there 
seems to me to be whether the judgment in a 
case where both vessels are found to blame is to 
be considered one judgment or two. Much 
argument, too, has been expended on the Thames 
Conservancy Act, but that Act could not have 
been intended to alter the rights of the ship and 
cargo in te r se, but says that the ship is liable to 
be sued by the Conservators; although it is true
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that the cargo is liable to make up the deficiency 
should the ship be insufficient.

Solicitors for the appellants, Ingledew  and Ince- 
Solicitors for the respondents, Stokes, Saunders, 

and Stokes.
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at-Law.

Thursday, Dec. 1,1881.
(Before B rett, Cotton, and B indley, L.JJ.

T he Cito,
APPEAL PROM PROBATE, DIVORCE, AND ADM IRALTY 

DIVISION (ADM IRALTY).

Derelict—Fre ight— Pro ra ta —Abandonment. 
Where a vessel is  abandoned and becomes a dere

lic t, the owners o f cargo on board are entitled to 
treat the contract o f affreightment as abandoned, 
and are entitled, u n t il the shipowner again gets 
possession o f his ship, to have the cargo delivered 
to them at any port in to  which i t  may be brought 
by salvors, on g iv ing  ba il to cover an award o f  
salvage, w ithout payment o f any fre ig h t to the 
shipowner.

Quaere, as to righ ts o f p roperty in  derelict pending  
ad judication.

T his was an appeal from the decision of Sir Robert 
Phillimore, by which he had given leave for the 
cargo of the Cito, which vessel with the cargo on 
board had been brought into the port of Falmouth 
by salvors, to be released from arrest without the 
payment of any freight, or bail being given to 
answer the claim of the salvors, and on the 
owners of cargo undertaking to keep an account 
of sales of cargo.

The Cito  was a Norwegian barque, and while 
in the course of a voyage from Wilmington to Rot
terdam, laden with a cargo of resin, had been 
abandoned by her crew, in consequence of bad 
weather ; subsequently she was fallen in with by 
the Colonist, another Norwegian barque, which 
put a salvage crew on board and brought her into 
the port of Plymouth. On her arrival the salvors 
arrested the ship and cargo by process in the 
Admiralty Court in a suit for salvage. An appear
ance was entered in the first instance by the owners 
of the Cito, and subsequently, but before the ship 
had been released, by the owners of the cargo laden 
on board her, who, on the 27th July 1881, moved 
the court to release the cargo at once on the 
owners of it giving bail to the salvors, but with
out any payment for freight to the shipowners. 
The application was opposed by the shipowners, 
but granted by the court, the cargo owner to give 
bail for 1150Z., and undertaking to keep anaccount 
of the sale of the cargo. From this decision the 
owners of the Cito  appealed.

Dec. 1,1881.—The appeal came on for hearing.
B utt, Q.C. and Stubbs for owners of ship.— 

Nothing has happened to disentitle the shipowner 
to carry the cargo to its destination. This case 
is different from The Kathleen (2 Asp. Mar. 
L. C. 367; L. Rep. 4 A. & E. 269: 31 L. T. 
Rep. N. S. 204). There the cargo was dete
riorating in value, and it was necessary that 
it should be discharged and sold, and therefore 
the shipowners could not have completed the 
contract of carriage either in their own or any other

[ C t . o p  A p p .

ship, and therefore could only have been entitled 
to freight pro ra ta  on a new implied contract, and 
the court held that such contract could not be 
implied in the circumstances of that case. More
over, The Kathleen (ub i sup.) is not an authority 
binding this court. We submit that, first, if a 
vessel is brought into a port other than that of 
her destination as a port of refuge, whether by 
her own crew or with the assistance of others, or 
as a derelict, the shipowner has a right to carry the 
cargo to its destination, if he is able to do so, 
either in his own ship or another ; secondly, if the 
owner of the cargo requires his cargo to be 
delivered to him at the port of refuge, he can only 
have it, in the absence of a special contract, on the 
payment of full freight; thirdly, if the cargo is 
delivered to him by order of the court, the court 
will presume a new implied contract to pay 
freight pro ra ta. I f  the owner of cargo takes 
away his cargo from the owner of the ship before 
the latter has completed his contract with respect 
to it, the latter is prevented from completing the 
contract by the act of the former, and therefore, on 
well-recognised principles of law, the former is 
bound to pay the full amount he has contracted to 
pay as much as if the contract had been completed. 
[B rett, L.J.—If  the owner of cargo repossesses 
himself of the cargo against the will of the ship
owner, pending the completion of the contract, the 
whole freight is due. But is the case the same if 
the cargo is delivered to him out of the custody, 
not of the shipowner but of the court ?] That 
can make no difference; the possession of the 
court is only on behalf of the shipowner. 
Here the shipowner has offered to give bail, that 
is, to become responsible for the cargo. [C otton, 
L.J.— Unless the owners of the ship had pos
session of the cargo they could not carry it on.] 
The Court of Admiralty had no jurisdiction in 
this case at all; it is a question on a contract of 
affreightment between shipowner and cargo 
owner, and the suit is one between salvor and 
property salved. An abandonment of the Bhip, 
whether temporary or final, does not dissolve the 
contract of affreightment:

The Cargo ex Galam,, Br. & L. 167.

The value of the cargo here is its original value, 
plus the freight to be paid for its carriage here, 
and the cargo owner has increased the value of 
his cargo by that amount at the expense of the 
ship. The act of the cargo owner in moving the 
court to make an order which prevents the ship
owner fulfilling his contract comes within the prin- 
ci pie laid down by the Privy Council in The Cargo ex 
Galam  (ub i sup.). [B rett, L.J.—You say that the 
act of the Admiralty Court on motion by the cargo 
owner is the act of the cargo owner.] For the 
purposes of this case it is. A t all events, if the 
original contract has from any cause fallen 
through, yet, seeing the cargo owner has un
doubtedly derived a benefit from our act, the 
court will, as in the case of The Soblomsiein (2 Mar. 
L. C. O. S. 436 ; L. Rep. 1 A. & E. 293; 15 L. T. 
Rep. N. S. 393), imply a new contract to pay 
some freight, which amounts in fact to freight 
pro ra id  itineris . An abandonment of the ship 
does not dissolve the contract of affreightment; 
we abandoned the ship, not the contract. I f  the 
abandonment of the ship was premature or 
wrongful we should be liable on the contract; 
therefore an abandonment of the ship cannot be

MARITIME LAW CASES.
T h e  C i t o .
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equivalent to an abandonment of the contract. 
Suppose a vessel to be abandoned, say, after a 
collision, and subsequently the crew fall in with 
her again, and, finding her position not so bad 
as they at first had reason to suppose, go on 
board again, and bring the ship into port, could it 
be said that they had abandoned the right to 
freight? Yet, so far as the original abandonment 
was concerned, the act and intention would be 
precisely the same as when they do not, but others 
do, fall in with the ship and bring her into port. 
The court will not assume an abandonment of the 
contract. In  The Teutonia (1 Asp. Mar. L  C. 
32, 214; L. Rep. 4 P. C. 182; 26 L. T. Rep.
N . 8. 48) the law is laid down by Mellish, 
L .J : “ Their Lordships are of opinion that 
they ought not to hold that the contract 
between the parties has become impossible of per
formance, and is therefore to be treated as dis
solved, if by any reasonable construction it can be 
treated as still capablo in substance of being 
performed.” There is no authority for saying 
freight is lost in case of derelict, in such cases 
actions for salvage are always brought against 
freight as well as against ship and cargo. The 
Kathleen (ub i sup.) was partly based on a supposed 
vesting of the property in derelict vessels in the 
Crown, but that is not the case; the Crown takes 
possession, not for itself, but for the owner should 
he appear, and to protect the rights of those who 
have benefited him. In  certain cases the owner can 
himself institute a suit against the salvor (Mer
chant Shipping Act 1854, s. 468), and in that 
section he is called the owner of the property, 
though the property is wreck or derelict and in 
possession of the Crown by its officer the receiver 
of wreck. In  this case both vessels—the salvor 
and the crew salved—are foreign, and both sailing 
under the same flag, that of Norway. Moreover 
the contract of affreightment is governed by the 
flag (L loyd  v. Guibert, 2 Mar. L. C. O. S. 26, 283; 
•L. Rep. 1 Q.R. 115; 13 L. T. Rep. N.S. 602), and it 
is incumbent on the owners of cargo to show that 
the circumstances of the case are considered by 
the law of Norway to work an abandonment of the 
contract of affreightment, and that by that law 
they are entitled to the cargo without payment, 
and they have not Bhown it.

M yburgh  and Bailees for the owners of the 
cargo.—This case is practically an appeal from the 
statement of the law laid down in The Kathleen (ubi 
sup.), but the case here is even stronger than in 
The Kathleen. There the shipowners had brought 
the cargo very nearly to its destination, when by 
no fault of theirs their ship was so injured as in 
their opinion to render an abandonment of her 
necessary. Here the vessel was abandoned on the 
threshold of its voyage, only three days after 
leaving port. What pro ra ta  freight can be olaimed 
for such an infinitesimal part performance of a 
voyage? The persons who have practically brought 
our cargo to England are salvors, and we shall have 
to pay freight to them under the head of salvage, 
in awarding which the increase in the value 
of the property by its being in England instead 
of America will be considered, and for that 
purpose we are required to keep an account 
of sales. There is, therefore, no question of 
pro  ra ta  freight; it is either the whole freight 
on the ground that we have wrongfully 
prevented the shipowner from fulfilling a con
tract which ho was entitled to fulfil, or it is

[ C t . o f  A p p .

nothing on the ground that the contract was 
abandoned, and that almost at its commencement. 
Whatever rights in the cargo vested in the ship
owner, such lights were only in consequence of 
the possession of the ship, and on the abandon
ment of that possession were lost. On the salvors 
taking possession of the ship they obtained pos
session of the cargo, though not of the contract 
of affreightment which was a personal one, and on 
their proceeding against Bhip and cargo in the 
Court of Admiralty, theofficorof the court obtained 
a similar possession on behalf of the Crown. 
There was then no connecting link between 
ship and cargo except that of physical con
tact. The Crown were in possession of ship 
for its owners and its salvors, and of the cargo 
for its owners and its salvors, and will deliver 
each to its proper owner on his satisfying the 
claims of the salvors in respect to it. [B rett, 
L.J.—Suppose the shipowner appears, but the 
cargo owner does not, at the port of refuge, 
and the shipowner gives bail in respect of ship 
and cargo, and carries both to their destination ; 
what do you say would be the position of the 
parties as to payment of freight?] Under those 
circumstances a new contract of carriage would 
have arisen, and the cargo owners would be bound 
to pay a reasonable amount for the carriage of the 
goods. But if the owner of the cargo claims it 
before the owner of the ship has recovered pos
session of it by giving bail for it or otherwise, he 
is entitled to have it without any payment at all. 
Suppose a valuable cargo to be abandoned, and 
the owner of cargo becoming aware of it himself 
salved it and brought it into port, could it be said 
that he was not'entitled to take it out of the ship 
without payment of freight? That derelict pro
perty at sea vests in the Crown, and that pending 
adjudication private rights of property are 
divested, is shown by the case of Ilex  v. Property  
Derelict (1 Hagg. Adm. Rep. 383). In  cases of 
derelict the property is gone from the owner and 
is in the Crown, which, however, as an act of 
grace, waives its right and gives back the pro
perty to the owner of it in payment of satisfac
tion to the person who took possession of the 
property when derelict, not for himself but for 
the crown. [B rett, L.J—The abandonment and 
subsequent seizure by salvors no doubt changes 
the possession, but does it change the property?] 
I t  is not important here whether it does or no. 
The right of the shipowner to freight is an 
incident of his continuing in possession whilst the 
contract of affreightment is pending, and not 
necessarily of the Bhip being his property.

Stubbs in reply.
B rett, L.J.—I  am of opinion that this appeal 

must be dismissed. Many interesting points have 
been discussed during the argument on which I  
do not think it necessary to give an opinion. I t  
has been said that a ship so abandoned as to 
become a derelict and subsequently seized in such 
a way as to make the seized ship a droit of the 
Admiralty, causes tho property in such a ship so 
seized to be altered. That proposition is stronger 
than the one which it is necessary to affirm in the 
present case in order to support this order and 
to uphold the decision in The Kathleen (L. Rep. 4 
A. &  E. 269; 31 L. T. Rep. N. S. 205), and I  am 
not prepared to say that the property is in such 
case so altered; I  assume for the present that it is
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not. I t  is then said that the abandonment of a 
ship so as to leave it to a derelict puts an end to the 
contract of affreightment. I  am not, however, at 
present prepared to hold thus. Suppose a case of 
wrongful abandonment, it is obvious that in such 
a case the contract would not be at an end, for 
the owner of the cargo could sue the shipowners, 
on the contract, for the wrongful abandonment. 
But it seems to me, in order to determine this 
case, sufficient to say that by an abandonment of 
a ship and cargo without any intention to retake 
possession, the shipowner has so far abandoned 
the contract as to give the other party— the cargo 
owner—a right to treat the contract as abandoned 
if he should elect to do so. In  the circumstances 
of this case the salvors of the ship brought her 
into the Court of Admiralty, so that the owners 
of the ship cannot have possession and cannot en
force the contract against the owners of the cargo. 
Now before the shipowner again gets possession 
of the ship the owners of the cargo claim to be 
allowed, bail being put in to answer the claim of 
the salvors, to release the cargo, and take it out 
of the ship at Falmouth and have it delivered to 
them there, instead of allowing it to be carried to 
the original destination at Rotterdam, so that 
they elect to consider the contract of affright- 
ment at an end; but the shipowner endeavours to 
prevent the cargo owners from doing this, and 
claims to have the ship and cargo re-delivered to 
him, that he may complete his contract of 
affreightment. I t  seems to me that the Court of 
Admiralty would have been wrong to deprive the 
owner of the cargo of the right to treat what the 
shipowner has done as an abandonment of the 
contract of affreightment; but that on the con
trary, the court was bound to allow the cargo 
owner to exercise that right, and that is what 
this order does. This decision does not deal with 
the cas9 of a ship which has been abandoned and 
brought in and dealt with without any inter
ference on the part of the owner of the cargo; it 
is not necessary to determine that case now, 
and we do not decide it. I t  follows from what 
I  have said that a cargo owner who has not 
done any tortious act is not in such a case 
as this liable to pay pro ra ta  freight or any freight 
at all.

Cotton, L.J.—I  am of the same opinion. I  
think, on the facts of the case, the order of the 
Admiralty Court was right. There was an aban
donment of the ship, and this amounts, I  think, 
to an abandonment, so far as the shipowner can 
abandon it, of the contract of carriage; so that it 
is not open to the shipowner to take any objection 
to the conduct of the owner of the cargo, who 
might agree if he so choose with the salvors to 
carry on the cargo. I t  is true that the shipowner 
could not by his own act put an end to the con
tract of affreightment, but his conduct gave a 
right to the owner of the cargo to say that the 
shipowner had abandoned the contract of affreight
ment, and to take other measures to dispose of the 
cargo. Acting on this view of the case, I  give no 
opinion as to what would bo the judgment of the 
court if the shipowner had again got possession 
of the ship and had made a settlement with the 
Balvor. I  am of opinion that tho order before us 
by which the court was held that the ship must 
satisfy the claims of the salvor against herself 
without retaining the cargo was right and must 
be upheld.

L indley , L.J.—I  am of the same opinion. The 
effect of abandonment gives the owner the right 
to treat the contract of affreightment as terminated. 
The only doubt in my mind was whether this was 
altered by the appearance of the shipowner to give 
bail for ship and cargo, but that doubt has been 
dispelled.

Appeal dismissed w ith  costs.
Solicitors for appellants, Thos. Cooper and Co.
Solicitors for respondents, P ritchard  and Sons.
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Bottomry— Foreign law— General M a ritim e  law.
A  contract o f bottomry is governed by the general 

m aritim e laio as administered in  the place where 
the bond is payable.

I t  is no answer to Cargo owners sued on a bottomry 
bond, and setting up a defence that the master 
o f the ship had not taken proper steps to apprise 
them o f liis  necessity, that such communication 
was not necessary by the law  o f the country to 
which the ship belonged.

The Hamburg (B r. &  Lush. 253) followed.

T his was a demurrer to a portion of the defence 
in a bottomry action.

The statement of claim set up a claim cn a 
bottomry bond given by the master and part 
owner of the Italian vessel Gaetano and M aria , 
at Faya!, in the Azores, into which port he bad put 
in distress, whilst on a voyage from New York to 
London, laden with a cargo consigned to the 
latter place. The bond purported to be on ship, 
cargo, and freight.

No appearance was entered for the owners of 
the ship and freight, but the owners of the cargo 
appeared and alleged {in ter a lia ) that the bond was 
invalid as against the cargo in consequence of the 
master not having communicated with tho owners 
of it, he having opportunity to do so.

To this defence, the plaintiff on the 18th July 
1881 delivered an amended reply as follows :

4. And by way of further reply to the several allega
tions in the said paragraph (6), the plaintiffs say that by 
the law of Ita ly , to which country the G aetano a n d  M a r ia  
belonged at the time that the bottomry bond in question 
was executed and at the time when i t  beoame due, the 
bottomry contract had to be entered into and the said 
bottomry bond had to be executed, as they in fact were 
in the presence and with the intervention and sanction of 
the Ita lian consul or consular agent at the port of 
Fayal, and that upon these being so entered into and 
executed, they became and were valid and effectual to 
bind both ship and cargo without any previous communi
cation being made by the master to the owners of the 
ship or to the owners of the cargo,

5. In  the alternative tho plaintiffs say, in  answer to 
the allegations in the same paragraph, that by the law of 
Ita ly , to which oountry the G aetano a n d  M a r ia  belonged 
at the time aforesaid, a bottomry contract can be law
fully made and a valid bottomry bond can be executed 
without any previous communication with tho owners of
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ship or the owners of cargo, and that a ll the formalities 
and conditions required by the Italian law in order to 
make a good and valid bottomry bond were complied 
with and satisfied before the said bottomry bond was 
executed.

To this reply the defendants, on 21st July 1881, 
delivered a rejoinder and also demurred. The 
rejoinder was simply a joinder of issue, and the 
demurrer was as follows :

2. Tho defendants also demur to paragraphs 4 and 5 
respectively of the reply, and say that the same are and 
each of them is bad in law upon the ground that the 
matters therein respectively alleged afford no answer to 
tho allegations in paragraph 6 of the eaid defence, and on 
other grounds sufficient in law to support the demurrer.

Nov. 3.—The demurrer came on for argument.
B utt, Q.C. and M yburgh  for the defendants in 

support of the demurrer.—This question is not 
governed by the law of Italy, but by general 
maritime law (The Hamburgh, Br. & Lush), 253 ; 
1 Mar. Law Oas. O. S. 327) as administered 
in the place where the bond is payable (Ib id .). 
That law, as administered in England, is 
that before a master of a ship can hypothe
cate the cargo, he must, where it is possible 
so to do, communicate with the owners of 
the cargo (Ib id .). Therefore it  is no answer to 
our defence, that we were not in fact communi
cated with, that by the law of Italy such com
munication was unnecessary. The principle of 
The Ham burgh (ubi sup.) has been recently upheld 
by the Privy Council in the case of K le inw ort 
and Go. v. The Gassa M a ritt im a  o f Genoa (3 Asp. 
Mar. Law Cas. 358; L. Rep. 2 App Cas. 156; 36 L.
T. Rep. N. S. 118); and though the judgment in 
L loyd  v. Guibert (2 Mar. Law Cas. (). S. 26, 283; 
L. Rep. 1 Q. B. 115) will probably be quoted as 
an authority on the other side, it is in fact 
strongly in favour of our contention, as Willes, J. 
in his judgment expressly distinguishes cases 
such as this, and also distinguishes between a 
case of hypothecation and one of sale of the 
cargo arising from necessity. I t  is almost essen
tial, moreover, in such a peculiar maritime con
tract as that of bottomry, that it should be 
governed by the maritime lex fo r i,  for, if not, by 
which of the several municipal laws should it be 
governed ? The cargo, as in this case, was 
shipped by a citizen of the United States, to be 
consigned to an Englishman in England, and the 
captain, in his capacity of agent of the owner of the 
cargo, may be considered as of the same nationality 
as that owner, the flag of the ship was that of Italy, 
the place at which the bond was made was Portu
guese territory, and it might well be that the 
lender of the money might be a Spaniard. Why 
should not the law of the lender’s nation govern 
the contract as well as that of the borrower ? The 
only law this court, sitting as a court of inter
national jurisdiction, will administer in maritime 
matters is the general maritime law :

The Leon, 4 Asp. Mar. Law Cas. 404 ; L. Rep. 6 P.
Div. 148; 44 L. T. Iiep. N.8. 613.

Charles H a ll, Q.C. and Dr. W. G. I 1. Phillim ore  
for the plaintiffs.— This court is governed by the 
law laid down in the Exchequer Chamber in the 
case of L loyd  v. Guibert (ubi sup.); any observations 
in that case with regard to bottomry are merely 
obiter dicta. Thedecisioninthatcaseis, thatin mari
time contracts entered into between persons of dif
ferent nationalities, in the absence of agreement to 
the contrary,the parties must be taken to have con
tracted according to the law of the flag of the ship

with reference to which the contract is made. This 
is also in accordance with the law in America :

Pope v. Nickerson, 3 Story (Amor.) Rep. 165.
M yburgh in reply,

Cur. adv. vult.
Nov. 11.— Sir Robert Phillimore.—The argu

ment in this case arose upon demurrer, and the 
facts material to the demurrer, and taken for the 
purposes of the argument as true, are as follows : 
The Gaetano and the M aria , an Italian ship laden 
with cargo and bound for London, being in distress, 
put in at Payal in the Azores ; whilst there her 
master finding it necessary to raise money for the 
expenses of the ship, executed a bottomry bond 
for 2330L 2s. 7d. purporting to bind ship, freight, 
and cargo, to one Antonio Caeltro, who thereupon 
advanced to him the above sum. The money was 
made payable together with the maritime premium 
thereon, upon the safe arrival of the ship at her 
port of discharge. The bond was duly executed 
in the presence and with the sanction of the 
Italian consular agent at Payal. Before execut
ing the bond, the master did not communicate 
with the defendants, who were then and still are 
the owners of the cargo, although it was reason
ably practicable for him to do so. Antonio Caeltro 
subsequently indorsed the bond to the plain
tiffs, who are the present holders of it. The 
Gaetano and M a ria  shortly afterwards proceeded 
on her voyage, and in May last arrived safely with 
her cargo at the port of London, and this action 
against her was commenced by tho plaintiffs. I t  
is now contended by the plaintiffs that, as the ship 
is an Italian ship, and as the bottomry contract 
was duly entered into in the presence and 
with the sanction of the Italian consular agent, 
the case must be governed by the law of the 
ship’s flag, that is, by the law of Italy, under 
which the master would have authority to bind 
the cargo owners by his bottomry bond, though 
executed without previous communication with 
them, whether such communication were practic
able or not. The contention of the defendants is, 
that their liability must be determined by the 
general maritime law as administered in England, 
and that under that law the bottomry bond in 
the circumstances of the present case would 
not be valid against them. I  am of opinion 
that the point raised is decided in favour of the 
defendants by the judgment of Dr. Lushington in 
The Ham burg  (1 Mar. Law Cas. O. S. 327; 
Brown. & Lush. Adm. 259, 261, 272). In  that 
case the question was the validity as against 
cargo owners of a bottomry bond entered into 
by the master of a German ship, in circum
stances very similar to those of the present 
case, and it was laid down by Dr. Lushington, who 
relies on Lord Stowell’s judgment in The G ratitu - 
dine (3 C. Robinson, 240), and on the case of The 
Buonaparte (8 Moore P.C. 459), that the general 
maritime law as administered in England was to 
be applied, and not the lex loci contractus, nor the 
law of the ship’s flag. This decision was affirmed 
on appeal by the Privy Oouocil. The judgment 
of the Exchequer Chamber iu L lo y d  v. Guibert 
(2 Mar. Law Gas. O. S. 26, 283 ; L. Rep. 1 
Q B. 115) was cited by the plaintiffs as im
pugning the authority of this decision, but 
Willes, J., who delivered that judgment, expressly 
recognises and distinguishes the decision in The 
Ham burg. Moreover the question in L loyd  v.
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Guibert was, by what law a contract of affreight
ment, and not the right of a master to hypothecate 
cargo, should be governed. The plaintiffs also 
relied upon the case of Pope v. Nickerson (3 Story s 
Reports 465), decided in the Circuit Court of the 
United States in 1844. There are some obser
vations of Story, J. in this case which may 
appear to favour the plaintiffs’ contention, but 1 
am clearly of opinion that I  am bound by the 
decisions of the Privy Council and of this court to 
which I  have referred. The proposition of law is 
clear that communication by the master with the 
cargoowners, if reasonably practicable, is necessary 
in order to constitute an agency for the purpose 
and enable him to hypothecate the cargo. Ihe  
Ham burg  recognises it as settled law, and the 
question is put beyond doubt by the more recent 
case of K le inw ort, Cohen, and Co. v. The Cassa 
M a ritt im a  o f Genoa (3 Asp. Mar. Law Cas. 358; 
L. Rep. 2 App. 156; 36 L. T. Rep. N. S. 118), 
in which the previous decision on this subject 
were referred to. I  give judgment on the de- 
murrer for the defendants.

Solicitors for plaintiffs, Lowless and Go.
Solicitors for the defendants, Cooper and Co.

Thursday, M arch  9,1881.
(Before Sir R. Phillimore and T rinity M asters.)

T he K illeena.
Salvage—Derelict—  Volunteers—Ineffectual efforts 

— Abandonment.
Where volunteers navigate a  derelict f o r  a time, 

and on fa ll in g  in  w ith  another vessel abandon 
her, they are not entitled to salvage award.

T his was a consolidated salvage action brought 
by the owners, masters, and crews of the barque 
Beatrice, of 521 tons register, belonging to the 
port of Galveston, U.S., the North German Lloyd 
screw steamship Leipzic, of 1609 tons register, 
belonging to the port of Bremen, and the Nor
wegian barque N ora, of 783 tons register, against 
the barque Killeena , her cargo and freight, and 
her owners intervening.

The Killeena, a barque of 795 tons register, 
belonging to the port of Glasgow, and built of 
iron, left New York on 20th Aug. 1880, bound for 
Liverpool, laden with a cargo of 1160 tons of 
Indian corn, and 389 bales of cotton, and manned 
by a crew of eighteen hands all told.

On the 6 th Oct. she encountered a heavy gale of 
wind, and took so heavy a list to port that the 
master caused the mainmast and subsequently 
the foremast to be cut away in order, if possible, 
to right the ship. The mizentopmast was also 
carried away. But although she righted some
what when relieved of her masts, she still con
tinued to have a heavy list to port, and finding 
that she was unmanageable and could not be 
navigated into port without steam assistance, on 
the 9th Oct., her master and crew abandoned her 
in latitude 48° 10 'N . and longitude 15° 54' W. 
The hull of the K illeena  was not damaged 
below the deck, and she was making no water. 
On the 12th Oct. the Norwegian barque Nora, 
which was proceeding from Quebec to Barrow, 
with a cargo of deals, and a crew of sixteen 
hands, all told, fell in with the Killeena, and put 
five men on board of her, who proceeded to rig up 
a, jurymast, and used their best endeavours to get

sail on her. The N ora, after keeping company 
with the K illeena  for some hours, proceeded on her 
voyage. The five men on board the Killeena  
continued to navigate her for three days, until on 
15th Oct. the barque Beatrice sighted her with 
her ensign flying at her gaff with the Union Jack 
downwards, and boredownupon her, and the N ora  s 
men, then being exhausted by their exertionB, 
requested to be, and were, transferred to the 
Beatrice, which vessel put another salvage crew 
on board of the K illeena  and took her into tow. 
The K illeena  was then in latitude 49° 0 N. and 
longitude 12° 13' W . The Beatrice then, and the 
salvage crew put on board by her, together with 
the steamship Leipzic, which afterwards fell in 
with the Killeena, performed valuable salvage 
services to her, the only dispute for the court to 
decide in their case being as to the amount to be 
awarded. In  the case of the N ora  the question 
arose as to whether she or the men placed by her 
on board the Killeena were entitled to be rewarded 
at all for their services. The owners of the N ora  
pleaded in addition that their vessel was in a, 
damaged condition, and was seriously imperilled 
by parting with the five men placed on board the 
Killeena, that much extra labour was thrown upon 
the remainder of the crew of the Nora, and before 
the completion of her voyage she had to take 
assistance which otherwise she would not have 
needed.

J. p . A sp ina ll for the N ora.— The owners of the 
N ora  and her master and crew are entitled to sal
vage reward for their services. As to the owners 
they were absolutely out of pocket by the stores 
supplied to the Killeena, by the time of the N o ra s  
voyage being lengthened, and by the cost of the 
assistance she was obliged to take, and further, 
the vessel being in a damaged condition and short- 
handed, ran considerable risk. As to the master and 
that portion of the crew which remained on board 
the N ora, they underwent much extra labour and 
some extra risk to enablo the others to perform 
services to the N o ra ; and if the N ora  was at all 
benefited by their labours (and her change of 
position between the time the men went on board 
and the time they were taken off shows that she 
was benefited, and, in addition to that, a jurymast 
had been rigged up, which was afterwards utilised 
to bring her into port), no subsequent act on the 
partof the salvage crew could takeaway from them 
their right to bo rewarded. As to the salvage 
crew, they actually benefited the K illeena  by rig- 
ging ud a mast and sailing her some distance, and 
when thev were taken off exhausted, they enabled 
the Beatrice to spare a salvage crew without 
danger to herself in case of bad weather, and so 
continued to render service to the Killeena.

E . C. Clarkson for the Beatrice.
Webster, Q.C. (with him Dr. P hillim ore ) for the 

Leipzic.
Cohen, Q.C.(with him M ybnrgh) for the Killeena. 

—The N o ra  is not entitled to salvage award. I  hey 
attempted a task which was beyond their courage, 
and when the Beatrice sighted them they begged 
to bo taken off ; and, as far as they are concerned, 
the K illeena  would never have been rescued at all, 
but would have been totally lost. The Jonge 
Bastiaan  (5 C. Rob. 322) governs this case. In
th a t  case th e  c o u rt awarded salvage award to prior
salvors solely on the ground that they had not 
abandoned the vessel in distress, and laid the law
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down clearly that had they done so they would 
not have been entitled to any reward.

J. P . A sp ina ll (in reply) for the N ora .

Sir R. P i i i l l i m o r e .—This is a case of salvage 
service rendered to a vessel which was abandoned 
by her master and crew. The K illeena  was a 
barque of 795 tons, and left New York on the 
26th Aug. last year, bound to Liverpool, with a 
cargo of Indian corn. On the 6th Oct. she 
encountered a heavy gale, and took so heavy a list 
to port that her master caused the mainmast and 
and foremast to be cut away, and, finding that she 
became unmanageable and could not be navigated, 
her master and those on board left her, and on the 
9th Oct. she was abandoned. She kept about in 
the Atlantic Ocean until the 12th, when sho was 
sighted by a Norwegian ship called the Nora, which 
put a crew of five hands on board. On the 15th 
Oct. tboBe men who went on board from the N ora  
were frightened, and determined to abandou the 
vessel, and they hoisted the Union Jack, and that 
attracted the attention of the Beatrice. There is 
here a most important question — whether the 
N ora  is entitled to anything for her services. Now, 
to refer to the principles of law, they are laid down 
in the case of T7te Undaunted (Lush. 90) : “ Salvors 
who volunteer go out at their own risk for the 
chance of earning reward, and, if they labour un
successfully, they are entitled to nothing. The 
effectual performance of salvage service is that 
which gives them a title to salvage remuneration. 
But if men are engaged by a ship in distress, 
whether generally or particularly, they are to be 
paid according to their efforts made, even though 
the labour and service may not prove beneficial to 
the vessel.” Now, there is no doubt that some 
decisions have laid down this doctrine, that where 
a set of Balvors have done some acts which tend 
to an ultimate salvage of a vessel, they are entitled 
to some remuneration, but there is a circumstance 
in this case most material to consider. The four 
men and the boy who were put on board from the 
Nora, deliberately, according to the evidence, 
when the Beatrice had answered the signal, aban
doned and deserted the vessel. I t  appears to 
me that the Killeena  was a derelict vessel, and 
her crew deliberately determined to leave her. 
Pour men were found with better heart and 
courage to take their places and do what was 
necessary for her preservation. I t  seems to me 
that the words of Lord Stowell, in The Jonge 
Bastiaan  (5 C. Rob. 324), are applicable to this 
case. That was a case of salvage; and he says : 
“ I t  appears that the vessel was stuck fast upon a 
rock with her bottom beaten in, and her rudder 
lost, when the first salvors went to her assistance, 
in a very heavy sea, and succeeded in warping her 
off. She sunk afterwards, it is true ; but it is not 
on that account to be said that the first salvors 
had lost her again, or that they had abandoned 
their interest in her. They did not stay by the 
vessel; but it cannot be supposed that, having 
risked so much for her recovery, they meant to 
desert her, while others were employed in their 
sight in weighing her up and in saving the cargo.” 
Now. that was the reverse of this case. Here they 
did not stay by the vessel, and they had not the 
slightest intention of assisting her. I t  appears to 
me that it would be contrary to the principles 
upon which salvage remuneration is awarded to 
allow the N o ra ’s people to appear as salvors in

[A dm.

this case, because they were, according to the evi
dence, turning their backs and running away from 
the danger to which the vessel was exposed. The 
men on board the Beatrice had as much reason to 
be alarmed; but they persevered, and their courage 
deserves to be rewarded. I  am clearly of opinion 
t hat the N ora  is not to be considered as a salvor 
in this case. There are two other vessels— the 
Beatrice and the Leipzic—  whose services are to be 
considered. The Beatrice towed the vessel from 
the 10th to 26th, and then stood by and 
lost sight of her upon the 27th. The Leipzic, on 
the 9th Nov., spoke the Killeena, and offered her 
services, which were accepted, and after a towage 
of two days and six hours, she was brought safely 
into harbour, and thereby very valuable assistance 
was rendered. The first thing the court has to 
consider is, what is the sum or the total value out 
of which the services of the salvors are to be re
warded ? I t  is 12,6631., and out of that I  shall 
award 4,2001. The Beatrice ran great risk in 
order to save the vessel, and deviated from her 
course, being thus delayed in the performance of 
hervoyage. I  shall apportion to the Leipzic  1200Z., 
and the remaining 30001. to the Beatrice—3001. to 
the master, to the four men placed on board 2001., 
to the rest of the crew 12001., and to the owners 
13001., the plaintiff Cunningham, of the Beatrice, 
to have a double share.

Solicitors for the plaintiffs (the owners of the 
Beatrice) Stokes, Saunders, and Stokes.

Solicitors for the plaintiffs (the owners of the 
Leipzic), Clarkson, Qreenwell, and Wyles.

Solicitors for the plaintiffs (the owners of the 
N ora), P rich a rd  and Sons.

Solicitors for the defendants (the owners of the 
Killeena), Thomas Cooper and Go.

M ay  19 and  20, 1881.
(Before Sir R. P iiillimore and T rinity M asters).

T he Ch il ia n .
Collis ion— Regulations fo r  Preventing Collisions at 

Sea— A rt  X I I .— Mechanical fog ho rn—36 ty 37 
Viet. c. 85, s. 17—Necessary departure— Accident 
to mechanical foghorn.

Where the mechanical foghorn o f a sa ilin g  ship 
breaks down, and a mouth horn is made use o f in  
its place, the departure fro m  A rt. X I I . ,  o f the 
Regulations is necessary, and the vessel is not to 
blame.

Tins was an action brought by Peter Isberg and 
others, the owners of the late vessel C a rl Konow, 
and the owners of the freight due for trans
portation of the cargo lately laden on board her, 
and her master and crew proceeding for their 
personal effects against the steamship C h ilian  
and her freight for the recovery of damages 
caused by a collision which took place between 
the two vessels, shortly before 5.30 p.m. on the 
10th April 1881 in the Irish Channel, about 
fifteen miles east of the Tuskar Rock. The C arl 
Konow  was a Norwegian barque of 491 tons 
register, and at the time of the collision was on a 
voyage from Philadelphia, which port she left on 
the 24th March 1881, toNewry in Ireland, with a 
cargo of wheat, manned by a crew of twelve hands, 
all told. The C h ilian  is a screw steamship, owned 
by the West India and Paoific Steam Shipping 
Company, belonging to the port of Liverpool, of
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1306 tons register, and with engines of 250-horse 
power nominal, and at the time of the collision 
was on a voyage from Baltimore to Liverpool with 
a cargo of general merchandise, manned by a crew 
of forty-five hands, all told.

The case put forward on behalf of the C arl Konow  
was that, shortly before 5.30 p.m. on the 10th April 
1881 she was in the course of her voyage in St. 
George’s Channel, from ten to fifteen miles to the 
eastward of the Tuskar Rock, the weather being 
foggy, with a light breeze from the E.N. E. and the 
tide ebb, and that she was at that time under top 
sails, topgallant sails, foresail, jib, and forstopmast 
staysail, heading about S.E., close hauled on the 
port tack, making from two to two and a half knots 
an hour, keeping a good look-out and duly sounding 
the regulation sound signals for fog, and that 
under these circumstances those on board her 
observed the C h ilia n  about a quarter of a mile ofE 
a little before the beam on her Btarboard side 
heading for the C a rl Konow, and that the C arl 
Konow  was. kept on her course under the 
expectation that the C h ilia n  would keep out of 
her way, and her foghorn blown loudly, but that 
the C h ilian , apparently without altering her 
course, came on, and with her stem struck the 
starboard side of the C arl Konow  just abaft the 
mainmast, doing her so much damage that she 
shortly sank with her cargo and the personal 
effects on board her, and the C arl Konow  alleged 
that the C h ilian  was not keeping a good look-out, 
was being navigated at an improper rate of speed 
and failed to slacken her speed and stop and 
reverse when approaching the C a rl Konow.

The C h ilia n ,in her statement of defence, agroed 
so far as was material with the C arl Konow  as to 
the state of the weather, and pleaded that just be
fore the collision she was heading about N.E. by 
E., with her engines going dead slow, and making 
about five and a half knots an hour, keeping a 
good look-out, and sounding her whistle at short 
intervals; that, under these circumstances, those 
on board her beard the faint sound of a foghorn 
on the port bow and apparently close to, and her 
helm was ported and her engines stopped and 
reversed full speed, and shortly afterwards a 
schooner was seen on her port side going clear in 
au opposite direction ; and whilst the schooner 
was so passing, the C arl Konow  was seen about a 
ship’s length ahead crossing the bows of the 
C h ilia n  on the port tack, and the C h ilian ’s 
engines were kept reversing and her helm was 
put hard a-starboard ; but, notwithstanding, the 
C h ilian  with her stem struck the C a rl Konow  on 
her starboard side between the main and mizeu 
rigging, and the C h ilia n  alleged that those on 
board the C a rl Konow  improperly neglected to 
comply with the provisions of Article X I I .  of the 
Regulations for Preventing Collisions at Sea.

A rt. X I I .  is as follows :
Article X II.  A steamship shall be provided with a 

steam whistle o r other efficient steam sound signal, bo 
placed that tho sound may not be intercepted by any ob
structions, and with an efficient foghorn to be sounded by 
a bellows or other meohanioal means, and also with an 
efficient bell. A  sailing ship shall be provided with a 
similar foghorn and bell. In fog, mist, or falling snow, 
whether by day or night, the signals described in this 
Artiole shall be used as follows, that is to say :

(t) A  sailing ship under way shall make with her fog
horn, at intervals of not more than two minutes, when on 
the starboard tack one blast, when on the port tack two 
blasts in succession, and when with the wind abaft tho 
beam three blasts in succession.

The C arl Konow, by her reply, joined issue, and 
further pleaded:

(2) The plaintiffs say that the Carl Konow, on leaving 
Philadelphia, was provided with an efficient foghorn to bo 
sounded by mechanical means, and also w ith a mouth 
foghorn. Afew days before the collision with the Chilian  
the piston of the mechanical foghorn was found to be 
working a litt le  loose. The mouth foghorn, a powerful 
brass American horn, was accordingly from that time 
used on board the Carl Konow, when necessary, instead 
of the mechanical foghorn, and i t  was being used before 
and at the time of the collision. From tho time of 
leaving Philadelphia until the collision the Carl Konow 
had touched at no port, and her master had had no 
opportunity of procuring any other foghorn.

The further facts of the case appear sufficiently 
in the judgment.

Clarkson, Q.C. (with him D r. P h illim o re  and 
Stubbs) for the plaintiffs.—The facts of this case 
take it out of the operation of the Merchant Ship
ping Act 1873 (36 & 37 Viet. c. 85), the 17th sedi
tion of which is : “ I f  in any case of collision it is 
proved to the court before which the case is triod 
that any of the regulations for preventing collision 
contained in or made under the Merchant Shipping 
Acts 1854 to 1873 has been infringed, the ship by 
which such regulations has been infringed shall be 
deemed to be in fault, unless it is shown to the satis
faction of the court that the circumstances of the 
case made departure from the regulation necessary.” 
In  this case it was neoessary for the C arl Konow  
to depart from the regulation ; in fact, it was im
possible for her to do otherwise. A  mechanical 
foghorn was on board when the C arl Konow  
started, and subsequently got out of order. The 
master of the C a rl Konow  afterwards, up to the 
time of the collision, did everything in his power 
to conform to the provisions of Article X l l .  of the 
Regulations. This is therefore not a case of wil
ful departure from the rules, which will cause the 
court to declare the C arl Konow  to blame. 
Neither was it an inevitable accident. The evi
dence shows that the weather was not so thick 
but that, if the C h ilia n  had been navigated at a 
moderate speed, and a good look-out had been 
kept on board of her, and, if she had been smartly 
handled, the collision might have been avoided.

Nelson appeared for the owners of the cargo 
laden on board the C arl Konow.

Butt,, Q.C. (with him M yburgh) for the de
fendants.—The C arl Konow  was to blame for this 
collision.—The court cannot take into con
sideration such facts as the plaintiffs rely on in 
this case. I f  once the excuse is admitted it will 
be a rare thing for a sailing ship to have her 
mechanical foghorn in working order. I t  is much 
less trouble to use the old mouth-horn, and 
sailing vessels will not fail to make full use of 
any opportunity afforded them by a lax inter
pretation of the rule. Besides, if the court allows 
the excuse to be good, it really comes to a question 
as to which of two innocent parties is to be held 
to blame, for if the steamer heard a faint sonnd of 
a foghorn Bho was entitled to suppose it was at 
some distance, as it would have been had a proper 
mechanical horn been used. Really, however, 
the C h ilian  did all she could possibly have done 
in this case. She was proceeding carefully at a 
low rate of speed, and while avoiding one sailing 
vessel got so close to another in the thick fog as 
to make it impossible to avoid a collision :

T Lovebird, 4 Asp. Mar. Law Cas. 427 ; L. Hop. 6 
Liv. 80 ; 44 L. T. Rep. N. S. 650.
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Clarkson, Q.C. in reply.
Sir Ei. P iiillimore.—This is a case of collision 

in which I  have thought it  necessary to have a 
long conference with the Elder Brethren of the 
Trinity House. The vessels that came into collision 
were the C arl Konow, a sailing barque, and the 
C h ilian , a screw steamer. I t  Beems that the time 
of the collision was somewhere about 5.30 p.m., 
on the 16th April in this year, and the place of 
the collision was ten or fifteen miles to the east
ward of the Tuskar Eock; the exact distance has 
not been ascertained. The direction of the wind 
was E.N.E., and the weather (which is a most 
important circumstance in this case) is said by 
the C arl Konow  to have been foggy, and by the 
C h ilian  to have been a thick fog. The parts of 
the vessels which came into contact were the stem 
of the C h ilian  and the starboard side of the C arl 
Konow  abaft the mainmast and between the main 
and mizen rigging. The C arl Konow  was a 
Norwegian barque, of 491 tons register, and left 
Philadelphia on the 24th March last, with a crew 
of twelve hands, and in the course of her voyage, 
when she had come to what she describes as 
fifteen miles off the Tuskar Bock, the weather 
came on foggy. She was under topsails, top- 
gallantsail, foresail, jib, and foretopmast staysail, 
heading about S .E .; and she says in her case that 
she saw the C h ilian , on her starboard side, a 
quarter of a mile off, and she was kept on her 
course expecting the C h ilian  would keep out of 
her way, but the C h ilia n  ran into her. The 
C h ilian  was a screw steamer of 1306 tons register, 
and was bound from Baltimore to Liverpool. She 
says she was heading about N.E. by E. with her 
engines going dead slow. The C arl Konow  was 
close-hauled on the port tack; and the C h ilian  
says she heard a faint sound of a foghorn on the 
port bow, and her helm was ported, and her 
engines stopped and reversed, and shortly after
wards a schooner was seen on her port side, and 
going clear in an opposite direction ; and while the 
schooner was so passing the Carl Konow  was 
seen about a ship’s length off, nearly ahead, and 
crossing her bows; that her engines were re
versed, and her helm put hard a-starboard; but, 
notwithstanding, a collision took place. The 
C arl Konow  ascribes the collision to improper 
navigation on the part of the C h ilian , and to her 
neglect of the 17ch and 18th Eules for Preventing 
Collisions at Sea. The 17th rule is, “ I f  two ships, 
one of which is a sailing ship and the other a 
steamship, are proceeding in such directions as to 
involve risk of collision, the steamship shall keep 
out of the way of the sailing ship and the 18th,
“ Every steamship, when approaching another 
ship, so as to involve risk of collision, shall 
slacken her speed, or stop and reverse, if 
necessary.” The defence of the steamer is mainly 
that, on account of the density of the fog, the 
accident was inevitable, and she has also con
tended that the C arl Konow  improperly neglected 
to comply with Article X I I .  of the Regulations for 
Preventing Collisions at Sea. There is no douht 
that it was the duty of the steamer to keep out of 
tho way of the barque; and the question is, 
whether the defences which she sets up are 
sufficient to excuse her for having caused the 
damage in this case. The first question we have 
had to consider is the law with respect to 
the foghorn. The account given by the captain

that tho ship was furnished with a mechanical 1

foghorn at Eotterdam, and she had three other 
horns on board. He went from Eotterdam to 
Philadelphia, and left there on the 24th March. 
On the 15oh April he discovered that this mechani
cal foghorn was not a proper and efficient one. 
He says: “ The first time I  tried the mechanical 
foghorn I  found that it was in want of repair.” 
That was the day before the collision, which took 
place upon the 16th. Now the words of the 
statute (36 & 37 Viet. c. 85, s. 17) are: “ I f  in any 
case of collision it is proved to the court before 
which the case is tried that any of the regulations 
for preventing collision contained in or made under 
the Merchant Shipping Acts 1854 to 1873 has 
been infringed, the ship by which such regulation 
has been infringed shall be'deemed to be in fault, 
unless it is shown to the satisfaction of the court 
that the circumstances of the case made departure 
from the regulation necessary. Now the barque 
does comply with the regulation so far as the pur
chasing of a foghorn is concerned. Article X I I .  
says : “ A  steamship shall be provided with a steam 
whistle or other efficient steam sound signal, so 
placed that the sound may not be intercepted by 
any obstructions, and with an efficient foghorn to 
be sounded by a bellows or other mechanical means, 
and also with an efficient bell. A  sailing ship 
shall bo provided with a similar foghorn and bell.” 
Now she had the foghorn on board, which her cap
tain had purchased at Eotterdam, where he had 
selected from amongst others the best he could 
get. He made a trial of it, and sailed with it  to 
Philadelphia, and then, unfortunately, he dis
covered some accident had befallen it, and he 
then had recourse to the mouth-horn. Now 
it has been said that here is a disobedience of 
the 12th Article, and that therefore the case 
falls under the statute to which I  have 
referred. Under these circumstances it becomes 
necessary to consider whether the circumstances 
of the case made a departure from the regulation 
neoessary. The damage to the horn was not dis
covered until the 15th, aud the collision took 
place upon the 16th. On the whole, I  am of 
opinion that the circumstances of the case did 
render a departure from the rule necessary in this 
sense, that some accident had befallen the instru
ment that was in itself a right and proper instru
ment, and had been placed on board the ship after 
a due trial, and some accident had befallen it on 
the road, which is not accounted for. The captain 
made use of a mouth-horn in its place, and I  think 
it would be a very severe construction of the Act 
iu these circumstances to hold that the barque 
was in fault, and I  think that the defence on that 
ground cannot be sustained. There remains to 
consider the other defence, which 1 should say is 
the main question, namely, whether it is an inevit
able accident. Now that there was a fog is pretty 
certain. The question is as to the degree of the 
thickness. Was it so thick as to render vessels 
unable to be seen at a greater distance than 300 
or 400 feet from each other ? We think it was 
not. Then the question is whether the steamer 
ought not to have stopped at an earlier period. 
The captain came on deck on hearing the telegraph 
bell ring, and then the engines were going ahead. 
The steamer continued until she was within 200 
feet of the barque, aud one schooner had passed so 
close that she could be seen. We think that the 
steamer must have heard the foghorn, according 
to the evidence. We think that in these circum-
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stances the captain ought not to have continued 
his speed of not less than five knots, which was 
greater than was necessary for a vessel in these 
circumstances, and I  must therefore pronounoe 
the C h ilian  alone to blame.

Solicitors for the plaintiffs, the owners of the 
C arl Konon, Stokes, Saunders, and Stokes.

Solicitors for the defendants, the owners of the 
C hilian , P ritcha rd  aud Sons.

A p r i l 9 and 11, 1881.
(Before Sir R. Phillimore and Trin ity  M asters.)

T he M aid of K ent.
Collis ion— Consequential damage— O rig ina l ju r is 

diction—Practice— Reference to reg istrar and 
merchants.

I t  Is not the invariab le  practice o f the A d m ira lty  
D iv is ion  in  cases o f damage to refer questions o f 
consequential damage to the reg is trar and mer
chants.

The court w i l l  in  each case consider whether the 
question o f consequential damage is one which  
ought to be decided by the court itself, w ith  the 
assistance o f the E lder Brethren o f the T r in ity  
House, or one which ought to be referred to the 
reg istrar and merchants.

The court w i l l  be influenced in  coming to its deci
sion by economical considerations, and by the 
presence o f questions requ iring  fo r the ir decision 
the nautica l knowledge o f the E lder Brethren.

T his was an action brought by Richard Calvert 
Haws and others, the owners of the barque Kate  
Covert, against the owners of the paddle Bteamship 
M aid  o f Kent, to recover damages sustained by 
them in a collision which occurred between the 
Kate Covert and the M aid  o f Kent shortly before 
6 p.m. on the 7th Feb. 1881, not far from the mouth 
of Dover harbour.

The plaintiffs’ statement of claim alleged that 
at the above-mentioned time the barque Kate  
Covert was lying at anchor in Dover bay by her 
port and starboard anchors with her proper riding 
light duly exhibited and burning brightly, and 
keeping a good look-out, the wind at such time 
blowing a gale from the south and the tide being 
a little after high water, and that at such time the 
defendants’ steamship the M aid  o f Kent, being at 
the time under steam, ran against and with her 
mainmast fouled the jibboom of the Kate Covert 
and caused the Kate Covert to drag her anchors 
and to go upon the Mole Rocks, and thereby 
damage was done to the Kate Covert and she was 
compelled to take salvage assistance, and great 
losses and expenses had to be and were incurred 
by the plaintiffs, and that the collision was occa
sioned by the negligence and mismanagement of 
those on board the M aid  o f Kent.

In  answer to this the defendants, in their state
ment of defence, pleaded that, on the afternoon of 
the day in question, their paddle steamship M aid  
o f Kent, a vessel of 171 tons register, belonging 
to the port of London, employed in the mail 
service between Dover and Calais, and manned by 
a crew of eighteen hands, was in Dover harbour, 
and that about 5.30 p.m. the M aid  o f Kent, having 
to run as the night mail boat that night, and 
having to leave the harbour while the tide served, 
left the harbour, the weather at that time being 
thick with rain, and there being a gale blowing

from the S.S.W. with a heavy sea from the south, 
and the tide being nearly slack, as it was shortly 
after high water, and that the Kate Covert was 
anchored at that time about 150 or 200 yards 
from the mouth of the harbour bearing about
S.B., there being also other vessels anchored near 
the mouth of the harbour; and that, as the 
weather was so bad as to make it imprudent for 
the M aid  o f Kent to lie alongside the Admiralty 
Pier till her time came for actually receiving 
passengers and mails, her master prepared to 
moor her to the innermost mooring buoy outside 
the harbour, and in the course of manoeuvring for 
the purpose of carrying this out, a good look-out 
being kept on board the M aid  o f Kent, and she 
being very carefully navigated, it became neces
sary for the M aid  o f Kent to steer out to sea, and 
her course was so shaped as to pass well clear of the 
Kate Covert, and that she had got right ahead of 
her in safety when a very heavy sea struck her on 
the starboard side and carried her, notwithstand
ing all the efforts of those on board her, on to the 
jibboom of the Kate Covert, which damaged the 
M aid  o f Kent’s foremast funnel, aud was itself 
damaged. The statement of defence then pro
ceeded :

5. In  and by reason of this collision the Kate  
Covert sustained no other damage save the loss of 
her jibboom and some other slight damage to her 
upper works. I t  is not true that the M aid  o f 
Kent, by colliding with her, caused the Kate 
Covert to drag her anchors or to go upon the 
Mole Rocks, or to receive the damage thereby 
alleged to have been sustained, or to take the sal
vage assistance mentioned in the third paragraph 
of the statement of claim. The defendants do 
not admit that the Kale Covert dragged her 
anchors at any time after the collision, or that she 
went on to the Mole Rocks. I f  she did it was not 
owing to the collision with the M aid  o f Kent.

7. The defendants say that the collision was an 
inevitable accident, and was not caused or con
tributed to by any negligence of the defendants 
or those on board the M aid  o f Kent. They 
further say that in any event they would be 
liable only for the aforesaid damage to the jibboom 
and up per work.

On this statement of defence the plaintiffs 
joined issue.

A t the trial of the action, which came on on the 
9th April, the defendants’ counsel proceeded, in 
cross-examination of the master of the Kate  
Covert, to put the question : “ Would not the 
Kate Covert have gone aground on the Mole Rocks 
if there had been no collision P” To this question 
the plaintiffs objected on the ground that it could 
only be material on the question of consequential 
damage, which, according to the practice of the 
court, had to be referred to the registrar and 
merchants, and that the question was therefore 
irrelevant to the issue before the court.

B utt, Q.C. (with him Clarkson, Q.O.) in support of 
the objection.—In  this case there arises a question 
of consequential damage, and it has always been 
the practice of this court to refer such questions 
to the registrar and merchants. The plaintiffs 
have merely to prove that they sustained loss by 
the default, of the defendants, and they are then, 
by the practice of the court, entitled to a refer
ence. I f  it had been the practice for the court to 
decide these questions at all, that course would
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certainly have been adopted in such cases as 
The T huring ian  (1 Asp. Mar. L . 0. 263), and The 
F ly in g  F ish  (Br. & L. 436), but there is no men
tion of such a course there. In  this case the 
plaintiffs have relied on that established 
practice, and are not prepared with evidence in 
support of their case of consequential damage. 
There is sufficient reason for the practice. I f  in 
all cases it was necessary for plaintiffs to be 
prepared to go into such questions at the trial, 
many unnecessary witnesses would have to be 
brought up in case they should be required, and 
the expense of damage actions would be greatly 
increased. I t  can make no difference to the 
practice of the court that the question of conse
quential damage appears on the pleadings.

Webster, Q.C. (with him Dr. P hillim ore ), for the 
defendants, against the objection.—The plaintiffs 
are right to the extent that it is the general 
practice of the fourt to refer questions of conse
quential damage to the registrar and mer
chants, but this is only the general, and not 
the universal, rule. Instances of cases in which 
the court itself has entertained such questions 
are to be found. In  The M ellona  (3 W. Bob. 7), 
and The L in d a  (Swab. 306), questions similar to 
those involved in the present case as to the 
management of injured vessels after collision 
arose, and the court, with the assistance of Trinity 
Masters, decided them without reference. There 
is no difference between those cases and the 
present. In  all of them alike questions of 
nautical skill and management have to be decided, 
and the court, having nautical experts specially to 
assist it in deciding such questions, is the proper, 
and only proper, tribunal to decide them. I t  is 
useless for the plaintiffs to plead surprise, for the 
whole question is raised on the pleadings, and 
they ought to have been prepared to meet it,

B utt, Q.C. in reply.
Our. adv. vu ll.

A p r i l 11.— Sir R. Phillimore.—In this case of 
the Kate Covert against the M a id  o f Kent a 
question has arisen as to the practice of the court 
in cases of consequential damage, and the question 
was argued on Saturday last, when a good many 
cases were referred to upon the point, and the 
court reserved its judgment, which it will now 
deliver. The question which the court really has 
to determine is, whether it is competent for the 
court in every case of this kind to decide the 
question of consequential damage, or whether it 
is not rather the practice to refer it to the 
registrar and merchants. The general compe
tency of the court to decide upon questions of 
this desciiption is not denied, but the point 
raised—though not expressly raised upon the 
pleadings—was, whether in all cases and all cir
cumstances it is the practice of the court to send 
a matter of consequential damage to be tried by 
the registrar and merchants. This point has not 
been expressly decided, aud it may very well be 
that in some cases such a question should be 
transferred to the registrar and merchants, and 
that in other <ases it should not be. In  some 
cases, for instance, considerations of economy or 
the presence of questions requiring for their 
decision a knowledge of nautical affairs might 
make it very desirable that the matters involved 
m them should be decided by the judge of the 
court, with the assistance of the Elder Brethren

of the Trinity House. Now the cases cited by 
the plaintiffs I  need not go into, because they do 
not prove more than that under the special cir
cumstances of those particular cases the questions 
of consequential damage arising in them were 
considered such as might fitly and properly be 
referred to the registrar and merchants. But the 
cases referred to by the defendants fully establish 
the proposition, that the court has full power to 
deal with questions of this description with the 
assistance of the Elder Brethren of the Trinity 
House. The case of The M ellona (3 W . Rob. 7,13, 
was cited from William Robinson’s Reports, and 
The L in d a  (Swa. 306) from Swabey’s Reports, and 
many more cases were cited, but it is not neces
sary to refer to them for the purposes of the 
present case. In  the case of The A line  (5 
Monthly Law Mag. 302) the plaintiffs, whose 
vessel had sustained loss by collision on a 
voyage to St. Petersburg, at the hearing claimed 
certain consequential damages caused, as they 
alleged, by their vessel being detained for repairs 
in this country beyond the Baltic season, and D r. 
Lushington said he would require it to be satis
factorily proved that every possible exertion had 
been made to get the cargo to St. Petersburg, and 
come back again before the close of tho season, and 
not having sufficient evidence before him to decide 
whether this had been done, referred the question 
of consequential damage generally to the registrar 
and merchants. That was all that was decided in 
that case. Again, in the earlier case of The Eolides 
(3 Hagg. 367) Sir John Nicholl appears to have 
taken evidence at the hearing respecting damages 
done to the cargo on board the plaintiffs’ vessel, 
and stated to have been in consequence of the 
collision, and to have rejected the claim on the 
ground that the plaintiffs appeared to have waited 
two tides without having done anything during 
that period to stop a leak. In  both these cases i  
have juBt mentioned the court itself dealt with the 
question whether there was on the facts any claim 
for consequential damage which could be sus
tained. In  the present case, then, it is competent 
for the court to deal with and decide the question 
of consequential damage. I t  remains to be con
sidered whether in this case it is proper for the 
court, With the assistance of the Elder Brethren of 
the Trinity House, to entertain that question, or 
whether it ought rather to refer it to the registrar 
and merchants. In  the present case the state
ment of claim contains the allegation that by 
reason of the collision damage was done to the 
Kate Covert, aud she was compelled to take salvage 
assistance, and great losses and expenses had to 
be and were incurred by the plaintiff. There the 
plaintiffs clearly plead consequential damage. This 
is met by the following averment, in the fifth 
paragraph of the statement of defencer that “ in 
and by reason of the collision the- M aid o f Kent 
sustained no other damage save the loss of her 
jibboom, end some other damage to her upper 
works ’’ ; and the paragraph then goes on to say 
more specifically that “ it is not true that the M aid  
o f Kent by colliding with her caused the Kate  
Covert to drag her anchors, or to go upon the Mole 
Rocks, or to receive the damage thereby alleged 
to have been sustained, or to take the salvage 
assistance mentioned in the statement of claim 
and in the last paragraph of the statement of 
defence the defendants say that “ the collision was 
an inevitable accident, and was not caused or con-
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tributed to by any negligence of the defendants, 
or of those on board the M aid  o f Kent, and they 
further say “ that, in any event, they would be 
liable only for the aforesaid damage to the jibboom 
and upper w o r k s t h a t  is to say, that they are not 
liable for consequential damage. I  am of opinion 
that it is proper in this case that the court itself 
should entertain this question of consequential 
damage and decide upon it, assisted as it will be by 
the advice of the Elder Brethren of the Trinity 
House. Indeed it was not denied that the court, 
assisted by the Elder Brethren of the Trinity 
House, would in this case be a better tribunal to 
decide the question of consequential damage than 
the registrar and merchants, as the Elder 
Brethren would bring to bear on it that nautical 
knowledge which they undoubtedly possess, but 
which may or may not be possessed by the regis
trar and merchants. I  am of opinion that the 
court itself can and ought to go into the question 
of consequential damage in this case at the present 
stage of the proceedings, and that the practice of 
the court will not be interfered with by this being 
done, and I  shall therefore rule accordingly.

The further hearing of the case was then pro
ceeded with, and before the defendants’ case had 
commenced it was agreed by both sides that judg
ment should be entered for the plaintiffs, with 
damage 601. and costs.

Solicitors for the plaintiffs, the owners of the 
Kate Covert, W. W. Wynne and Son.

Solicitors for the defendants, the owners of the 
M aid o f Kent, Clarkson, Greenwell and Wyles.

F rid a y , J u ly  29, 1881.
(Before Sir R. P iilllimore and T rinity M asters.)

T he Reiher.
Collision—Regulations fo r  Preventing Collisions at 

Sea, A rt. X I .— Overtaking vessels— L ig h t astern 
— Apprehension o f danger.

A vessel is not, bound by A rt. X I .  o f the Regulations 
to show fro m  her stem a white light or a flare-up  
ligh t to a vessel overtaking her, unless there is 
ground fo r  the apprehension o f danger fro m  the 
overtaking vessel.

T his was an action brought by the owners of the 
fishing dandy John Ivory, of Lowestoft, against 
the North German Lloyd, the owners of the steam
ship or vessel Reiher, of Bremerhaven, for damages 
resulting from a collision which occurred between 
the two vessels about 5.30 a.m. on the 30th Nov. 
1880 in the North Sea. The plaintiffs averred 
that their vessel, a fishing dandy of twenty-eight 
tons, was, shortly before the time of the collision, 
in the North Sea, about twenty-five miles E.N.E. 
of Lowestoft, manned by a crew of eleven hands, 
and with about five thousand herrings on board, 
the weather being then dear and starlight, the 
tide flood, and there being a breeze from the 
W.S.W. The John Ivo ry  was lying to on the 
starboard tack under whole mainsail storm jib 
and drift mizen, heading about S.S.W., and 
making little headway, her regulation side lights 
being duly exhibited and burning brightly, and a 
good look-out being kept. Under these circum
stances those on board of her perceived the white 
light and shortly afterwards the green light of 
the Reiher at a considerable distance astern on 
the starboard quarter, and shortly afterwards the

green disappeared and the Reiher opened her red 
light, and was then in a position to pass all clear 
on the starboard side of the John Ivo ry  ; but when 
not far off she suddenly altered her course again 
and opened her green light, shutting in her red, 
and though a flare-up was shown to her she came 
on at a considerable rate of speed, and with her 
stern struck the starboard quarter of the John 
Ivo ry  and did her great damage, and caused her 
master to be drowned.

The defendants pleaded in defence that, shortly 
before the time of the collision, the wind being 
about W.S.W., blowing a fresh breeze, and the 
weather fine, but very dark, with passing clouds, 
and the sea rough, the Reiher, a screw steam
ship of 920 tons register, was, during the pro
secution of a voyage from Breuerhaven to 
London, in the North Sea, off Yarmouth, being 
laden with a general cargo, and manned by a crew 
of twenty-two hands and passengers, steering 
about W . by S. half S., and proceeding at the rate 
of about six knots per hour, with the proper regu
lation masthead and side lights duly exhibited and 
burning brightly, and keeping a good look-out, and 
that at such time a dark object was seen on the 
starboard bow, and the helm of the Reiher was 
starboarded a little, and then steadied, and shortly 
afterwards a vessel with no light visible, which 
proved to be the John Ivory, was seen a little on 
the starboard bow, at the distance of half a ship’s 
length, and almost immediately afterwards a 
flare-up light was seen to be shown on board of 
her : and that the Reiher then immediately stopped 
and reversed, and her helm was put hard-a-star- 
board, bnt the Reiher, with her port bow, touched 
the starboard quarter of the John Ivo ry , and did 
some slight damage to her upper work; and that 
(inter a lia ) those on board the John Ivo ry  did not 
show a white light or a flare-up light from her 
stern in due time before the said collision in 
accordance with Art. X I. of the Regulations for 
Preventing Collisions at Sea.

There was some conflict in the evidence as to 
the state of the weather, plaintiffs averring 
that it was fine and clear and starlight, and the 
defendants Btating in their preliminary act that it 
was dark but clear, and in their statement of 
defence that it was fine, but very dark, with 
passing clouds.

The plaintiffs’ witnesses further gave evidence 
to the effect that the green light of the Reiher 
when first seen about ten minutes before the colli
sion, was on the port quarter of the John Ivo ry , 
and about one mile distant, and that in about five 
minutes her lights changed and she opened her red 
light, being then about halE a mile off, and in about 
three minutes more she shut in her red and showed 
her green light again; that a flare-up was imme
diately shown, the steamship still being at some 
distance, but that nevertheless the collision took 
place.

On the other side it was alleged by those on 
board the Reiher that the course of the Reiher was 
altered a little, her helm being starboarded 
because the look-out man said he thought he saw a 
dark object on the water, and that some little time 
afterwards the flare-up light of the smack was seen 
ahead just on the starboard bow, and the collision 
immediately took place. One of the defendants 
witnesses, who was on the bridge during the 
whole of the time in question, stated that he did 

i not believe that the dark object seen by the look-
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out man was the John Ivo ry . The further facts of 
the case appear in the judgment.

Dr, P hillim ore  (with him Dr. Deane, Q.C.) for the 
plaintiffs.—In  this case the John Ivo ry  did every
thing which it was necessary for her to do under 
Art. X I .  of the Regulations for Preventing 
Collisions at Sea. Art. X I.  is as follows: A 
ship which is being overtaken by another shall 
show from her stern to such last-mentioned ship a 
white light or a flare-up light.” This rule must 
be reasonably interpreted. It  cannot be contended 
that it is the duty of a vessel to show a white light 
or a flare-up light to every vessel which is passing 
across her stern, or passing in any direction out of 
sight of her side lights. I f  a vessel is passing 
astern of another on a course at right angles to 
her course, and suddenly changes her course so as 
to become an overtaking vessel, the duty of 
showing a light astern does not devolve on the 
vessel being overtaken until after the change of 
course involves danger of collision. In  this case, 
as long as the Reiher kept her red light open, 
there was no danger of collision; the Reiher was 
passing safely across the John Ivory 's  stern at 
some distance, and there was consequently no 
obligation at that time on the John Ivo ry  to show a 
light. Suddenly, however, the Reiher, eithei in 
consequence of seeing something dark on the 
water, as her own witnesses say, or for some other 
reason, saw fit to chauge her course ; this opened 
out her green light to the John Ivo ry , and then, and 
not till then, arose the duty of showingastern light. 
This she did as soon as possible, but it was too late 
then to avert the collision. I f  a good look
out had been kept on board the Reiher, the 
Reiher would have been able to see the John 
Ivory  on such a night as the evidence shows 
this to have been, and those on board the latter 
vessel had a right to assume that they were 
seen until the Reiher steered directly m the 
direction of the vessel. The Reiher is therelore 
solely to blame for this collision. She disobeyed 
the rule which made it her duty to keep out o 
the way, while the John Ivo ry  did everything 
that was required by the rules, and cannot there
fore be said to have contributed to the collision.

Clarkson, Q.C. (with him J. P. A sp ina ll).—  
There is nothing in the collision rules to release 
the John Ivo ry  from the obligation placed upon 
her by the 11th article. The Reiher was in e\ spy 
sense of the word an overtaking vessel. I  he
course of the John Ivo ry  was S.S.W., and she was 
going very slowly through the water, while the 
Reiher was going at the rate of six ^n^“8- 
According to the evidence of those on board the 
John Ivory  the green light of the Reiher was seen 
about ten minutes before the collision about one 
mile distant, and about one point on the port 
quarter of the John Ivory. Five minutes later the 
Reiher was half a mile distant—as she would be 
at the rate she was going—and the John Ivo ry  
had got exactly on to her course, where both her 
lights were visible, and, crossing that course, 
opened out the red light of the Reiher, 
coming steadily on her course, being well behind 
the John Iv o ry ’s side lights. This being the case, 
it is obvious, and should have been so to those on 
board the John Ivory, that if both vessels pursued 
their respective courses for the next five minutes 
they would come into dangerous proximity to one 
another; in fact they were so nearly approaching

[ A d m .

the same spot that the slightest change of coarse 
on the part of the Reiher might bring them into 
collision. I t  cannot be said that this is a case in 
which the Reiher ought to have been kept in 
ignorance of the position of the John, Ivory, nor 
that the 11th rule does not apply. The John 
Ivo ry  was clearly bound by that rule to show a 
light astern, and the collision was caused by her 
failing so to do. I f  this rule is to be held to apply 
only to cases in which the courses of vessels 
are actually converging, it will only apply to a 
very small proportion of the cases it was intended 
to cover. I t  is submitted that, according to the 
true construction of this rule, a vessel is bound to 
show a light to any vessel astern, which by any 
manœuvre on her part might cause danger of 
collision, and not only in cases where there is 
actual reason to apprehend a collision unless one 
of the vessels changes her course.

P hillim ore  in reply.
Sir R. P h il l im o r e .—This is a case of collision 

which happened on the 30th Nov. last, off the 
coast about twenty-five to thirty miles E. N  B. of 
Lowestoft. The direction of the wind was W.S.W., 
and the state of the weather, which is not unim
portant in this case, was stated in the preliminary 
act of the plaintiffs to bo fine and clear. The 
result of the evidence is that it was fine aud clear, 
but starlight. The vessels that came into collision 
were the John Ivo ry , a fishing smack of twenty- 
eight tons burthen, and the other vessel was the 
Reiher, a screw steamer of 920 tons register. 
The John Ivo ry , the fishing vessel, was lying to 
on the starboard tack, under whole mainsail storm 
jib and drift mizen, heading about S.S.W. The 
Reiher was coming with a cargo from i'remer- 
haven to London. The parts of the vessels which 
came into collision were the stem of the Reiher 
with the starboard quarter of the John Ivo ry . 
Now, the articles of the sailing rules that apply 
to this case are the 11th and the 20oh. The 
11th says that a ship which is being overtaken by 
another shall show from her stern to such last- 
mentioned ship a white light or a flare-up light, 
and the 20th rule says that, every ship, whether 
a sailing ship or a steamship, overtaking any 
other shall keep out of the way of the overtaken 
ship. The articles appear to apply to this case. 
The Reiher was an overtaking ship. I t  was 
therefore the duty of the steamer to keep out of 
the way of the dandy fishing smack, and it was 
the duty of the dandy to have shown a light oyer 
her stern if there was ground for the apprehension 
of damage from the overtaking vessel. The first 
question we have had to consider is, was a flare-up 
exhibited in sufficient time on board the dandy to 
warn the steamer of her position ? I t  appears to 
us that the steamer ported her helm, and there
fore, inasmuch as her red light was shown, 
there was no necessity for the dandy to have 
shown a flare-up light at the time, because she 
had a right to assume that the steamer had seen 
her. With regard to the conduct of the steamer, 
it is to be observed that the night was not so 
dark that the dandy could not have been seen at 
the time of the collision, and if she had either de
cided on porting or had decided on starboarding, 
and kept on one or the other courses, she might 
have gone clear; but she first ported and then 
starboarded ; and had she adhered to her first 
porting, in our judgment, all would have been

T iie  Reiher .
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right. Therefore, I  pronounce the Reiher alone 
to blame.

Solicitors for the plaintiffs, Keane and Rogers, 
for Seago and Son, Lowestoft.

Solicitors for defendants, Clarkson, Oreenwell, 
and Wyles.

Q U EEN ’S BENCH D IV IS IO N .
Reported by M . W . M cK ellar , Esq.., Barrister-at-Law.

Nov. 21 and Dec. 9,1881.
(Before F ield and Cave, JJ.)

Cory and others v. Burr.
M arine insurance — B a rra try  — Smuggling — 

Seizure by Revenue officers— W arranty free fro m  
seizure.

Where a policy o f marine insurance fo r  a named time 
enumerates, amongst the perils  insured against, 
“ men-of-war, enemies, pirates, rovers, thieves, 
surprisals, takings a t sea, arrests, restraints and 
detainments o f a ll kings, princes, and people, o f 
what nation, condition, or qua lity  soever, bar
ra try  o f the master and mariners,”  there being 
also a w arranty “  free from  capture and seizure 
and the consequences o f any attempts thereat,”  and 
the officers o f the ship insured by the po licy, are 
arrested by Spanish revenue officers fo r  smuggling 
tobacco on board, and proceedings are taken to 

procure sentence o f condemnation and confis
cation o f the ship at a Spanish port, an under
w rite r o f the po licy is not liable fo r  expenses 
incurred in  resisting the proceedings o f the 
Spanish revenue officers.

T his was an action brought by the plaintiffs to 
recover from the defendant under a policy of 
marine insurance subscribed by the defendant a 
proportion of the amount of a general average 
contribution and of particular charges and ex
penses incurred by the plaintiffs in respect of the 
subject-matter of insurance, and, pursuant to 
order, the following case was stated for the opinion 
of the court:

1. The plaintiffs, at the several times hereinafter 
mentioned, were the owners of the steamship 
Rosslyn, and the defendant is an underwriter at 
Lloyd’s. On or about the 30th May 1878 the 
plaintiffs effected a policy of marine insurance for 
¿55007., which the defendant subscribed for the 
sum of 1007. on the said steamship the Rosslyn, 
the ship valued at 12,0007. and machinery valued 
at 60007. for the space of twelve calendar months 
at and from the 80th May 1878 to the 29th May 
1879, both days inclusive.

2. A copy of the policy accompanied the case, 
and was to be taken as part thereof, the (material 
parts of which were as follows:

Touching the adventures and perils which we, the 
assurers, are contented to bear and to take upon us iu 
this voyage, they are of the seas, ipen-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of 
mart and countermart, surprisais, takings at sea, arrests, 
restraints, and detainments of all kings, princes, and 
people of what nation, condition, or quality soever, 
barratry of the master and mariners, and of all other 
perils, losses, and misfortunes that have or shall come to 
the hurt, detriment, or damage of the Baid goods and 
merchandise and ship, &c. or any part thereof.

After the attestation clause and before the sig
nature there were several clauses, amongst them 
the following :

Warranted free from capture and seizure and the con
sequences of any attempts thereat.

3. At the time of effecting the policy and thence 
until and at the several times thereinafter men
tioned, the plaintiffs were interested in the subject- 
matters of insurance to the full amounts insured 
thereon, and the policy was made by the authority 
and for the use and benefit of the plaintiffs.

4. On the 23rd May 1879 the vessel, being then 
covered by the policy, was at the port of Gibraltar 
in ballast, and was ordered by the plaintiffs’ agents 
at Gibraltar to proceed at once and direct to the 
port of Bilbao in Spain, for the purpose of there 
loading a cargo.

5. On the night of the 23rd May 1879 the master 
took on board eight tons of tobacco, which were 
brought on board by two British subjects, and 
which the master knew were intended to be 
smuggled into Spain by the said British subjects, 
and the said master, in order to assist the said 
British subjects in smuggling the said tobacco 
into Spain, undertook in consideration of 307. paid 
to him by them to deliver the said tobacco on 
board another vessel at sea.

6. The master in entering into this agreement 
and on shipping the tobacco as aforesaid, and in 
causing the said vessel to proceed to sea with the 
said tobacco on board to be delivered as aforesaid, 
acted against the interest and contrary to the 
express instructions of his owners, and with the 
intention of benefiting himself, and exposed his 
ship, as he well knew, to the risk of being seized 
by Spanish revenue officers.

7. The said shin left Gibraltar at 5.30 a.m. of 
the 24th May 1879 with the said tobacco on board, 
and at 11 p.m. of that day, being then off the 
coast of Spain, the master caused the engines to 
be stopped for a time, and the said ship after
wards proceeded dead slow, looking for the vessel 
on board of which the said tobacco was to be de
livered in pursuance of the undertaking mentioned 
in the fifth paragraph.

8. I f  it is a question of fact whether the con
duct of the master in acting as aforesaid was 
barratrous, the arbitrator who stated the case 
found that it was.

9. While the said ship was so proceeding as in 
the seventh paragraph mentioned, two craft came 
alongside with Spanish revenue officers on board, 
who seized the ship and took her into Cadiz.

10. On the arrival of the vessel at Cadiz, the 
master and crew were placed under arrest on a 
charge of smuggling, and proceedings were taken 
to procure sentence of condemnation and confisca
tion of the ship. The plaintiffs incurred heavy 
expenses in resisting the said proceedings against 
the said ship.

11. In  order to procure the restoration of the 
said ship, the plaintiffs were compelled to pay a 
large sum of money, and but for this payment the 
ship would have been confiscated and wholly lost 
to the plaintiffs. There was no other mode of 
rescuing the ship. The defendant’s proportion of 
the said payments and expenses incurred by the 
plaintiffs amount to 87. 18s. lid .

The question for the opinion of the court was, 
whether the sum of 87. 18s, lid . was payable by 
defendant to the plaintiffs ?

I f  the court should be of opinion in the affirma
tive, then judgment was to be entered for the 
plaintiffs with costs. I f  the court should be of 

I opinion in the negative, then judgment was to be 
I entered for the defendant with costs.
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, Nov. 21.—M yburqh (with him Tyser) argued for 
fhe plaintiffs. . .

Cohen, Q.C. (with him Sames) for the de- 
Cendant.

The following authorities and cases were cite 
and discussed:

Arnould’s Marine Insurance, 3rd edit. p. 724 ;
Phillips on Insurance, p. 704, s. 1163;
Vallejo v. Wheeler, 1 Cowp. 143 ;
Goldschmidt v . Whitmore, 3 Taunt. 508 ;
Kleinworth v. Shepard, 28 L. J. 147, Q- ’ -jo
American Insurance Company v. Dumihcm, 

Wandell’s New York Reps. 463 ; and on appeal, xo
Ib .9 ;

Reyman v. Parish, 2 Camp. 149 ;
Arcangelo v. Thompson, lb. 620 ;
Havelock v. Hancill, 3 T. R. 277 ;
Powell v. Hyde, 5 E .& B . 607 ;
Plyth v. Shepherd, 9 M. & W. 763.

CW. adv. vult.

S e c .  9 .— F i e l d , J .— This is an action brought to 
recover from the defendant his proportion or a 
loss in respect of the ship Bosslyn, insured y 
defendant and other underwriters on a time 
policy. The policy enumerated the ordina y 
perils insured against, and also coniame 
warranty against “ capture and seizure, 
facts were stated in a special case, and rais 
question which was argued before us whe 
loss was to be treated as a loss by barratry ot the 
master, in which case it was within the assurance 
effected by the policy and so recoverable, or 
whether it was a loss by capture and seizure, an 
bo within the warranty as an excepted peril. 
factB were as follows : On the night of the 2dr 
May 1879 the master of the Bosalyn, in  con
sideration of 301., took on board at Gibraltar eignt. 
tons of tobacco, which he was to deliver on ° 
a vessel for the purpose, as he knew, ol being 
smuggled into Spain. I t  was admitted that tms 
was “ barratry ” of the master within the meaning 
°f the policy, that by it he exposed his ship, a _ 
well knew, to the risk of being seized b y  Spanish
revenue officers. The ship having left Gibraltar 
with the tobacco on hoard was so seized an _
into Cadiz, where the master and crew 
Piaced under arrest on a charge of smugg g, 
and proceedings were taken to procure sen 
of condemnation and confiscation of the snip. 
Prevent this result the plaintiffs incurre e y 
expenses, and were compelled to pay a iarg 
of money to get back their ship, a ™ wa^„„. 
recover the defendant’s proportion ot these p y 
ments and expenses, amounting to ol. 
that this action was brought. Now, the or i 7 
maxim applicable to losses by perils assurea 
against when in the chain of causes the loss y 
be referred to more than one of those perils, is 
assign it to its proximate and not its remote 
cause, and in a case, therefore, where a s ip 
insured under a policy limited to capture ant 
seizure, and not extending to perils of the sea 
was driven on a hostile coast by those per'*s> a°  
so became a prize to a captor, the loss was held o 
be within the policy, no separate loss having 
occurred before the happening of that event . 
(Green v. Elmslie, Peake’s N.P. 278.) But the 
case of loss by barratry does not fall within this 
general rule, and to recover for a loss so °aUB®n 
it is not necessary that the barratrous act should 
be, and indeed it hardly ever is, the proximate 
cause of loss, and therefore a loss traceable re
motely to, may be recovered as a loss by, barratry.

V o l . IV ., N.S.

Thus, in the case of a ship being dashed to pieces 
by the sea and lost in consequent of drifting 
caused by a barratrous act, it was held that the 
loss might be recovered for, either as a loss by 
perils1 of the sea or by barratry : W e y m a n j.  
Parish  ) So, also, a loss by capture which was 
made by reason of a barratrous agreement for 
That purpose entered into by the master with the 
captor, was held recoverable as a loss either by 
in ju re  or barratry, at the option of the assured : 
(Arcangelo v. Thompson.) But in the cases thus 
decided there was not, as in the present case, any 
warranty against the proximate cause of_loss- 

capture and seizure—-and they do not, 
therefore, go far enough to establish the plaintiffs 
right in tins case. Neither does it appear to me that 
the cases of Vallejo v. Wheeler and American Im u r -  
ance Company v. Dunham, cited on the part of the 
plaintiffs,(establish theircontention, the grounds of 
those decisions not extending beyond the wording 
and effect of the policies in those cases, which are 
not similar to the one which we have to decide 
upon. In  the present case it was admitted by 
M r Cohen in argument that the loss might possi- 
blv have been recovered for as barratrous,^ there 
had been no warranty in the policy, but the ques
tion in this case is whether, upon the true con
struction of the policy, the loss was covered by a 
peril assured against or by one excepted, and in 
deciding that question we are bound, according to 
the ordinary rules of construction, to give effect 
to the whole policy, and if any construction sought 
to be put upon it would have the effect of render
ing any of the language used null or ineffective, 
that construction must he condemned. Now, it 
has been held that where there is a warranty such 
as this, and the ship being by perils of the sea 
placed in such a position as to be exposed M  cap
ture, and is captured, the loss is to be assigned to 
the proximate cause, the capture, and not to the 
remote cause, the perils of the sea, and so is within 
the exception: (L iv ie  v. Janson, 12 East, 648; 
Green v. Elmslie.) In  L iv ie  v. Janson there was a 
warranty “ free from American condemnation.” 
The master sailed out of port in breach of an 
American embargo, and having sustained partial 
sea damage was seized and condemned by the 
American Government for the breach, and this 
was held a total loss by the excepted peril ; Lord 
Ellenborough saying that the substantive loss was 
imputable to such latter peril only, and not to the 
preliminary sea damage. The consideration of 
these authorities, and the application of the well- 
known principle that a contract of assurance is 
one of indemnity and indemnity only, leads me to 
the conclusion that the loss in the present case is 
imputable to the excepted peril. I t  was correctly 
alleged by Mr. Cohen in the argument that capture 
and seizure are ndt in terms enumerated perils, 
but are and may be included in, or caused directly 
or remotely by, a great many of the perils actually 
enumerated ; e.g., perils of the seas may be the 
remote cause of it, as in the case of Green v. 
Elm slie  ; or more frequently perils by men-of-war, 
or enemies, or pirates. In  these or similar cases 
to hold that a capture caused by, or the direct 
result of any of, these perils is not within the ex
ception, would, it seems to me, be to deprive the 
latter of its whole or at least a good part of its 
effect and value. As Mr. Cohen pointed out, the 
warranty is not an extension, but a limitation of 
the contract of assurance. Capture and seizure

2 I
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therefore, although not specifically included in 
the catalogue of perils insured against, must be 
found in some of them, and may be found in many, 
and amongst others (as the case shows) they may 
be the consequence of barrratry which led to the 
act by which in truth the loss happened. Until 
the seizure by the Spanish authorities, although a 
barratrous act had been committed, there had 
been no loss, and had the captain not been over
hauled there probably never would have been any. 
I t  was the seizure that brought the loss into exis
tence. The true mode of construction is, I  think, 
to read the clause in which the perils are enume
rated and the barratry together, and then it will 
stand thus: “ Assurer liable for loss by barratry 
except such barratry as ends in or causes capture 
and seizure.” This construction gives effect to 
all the words used. There is capture and seizure 
as found in the warranty, and there may be acts 
of barratry which do not result in seizure, and are 
therefore properly assured against without excep
tion. On the contrary, Mr. Myburgh asks us to 
read it thus: “ Free unless caused by barratry,” 
but if so, why not also read in all the other perils 
capable of producing seizure, and so render the 
exception nearly or absolutely nugatory ? I  think 
therefore that, reading the whole policy, the true 
contract is, that if there is a loss directly caused 
by capture and seizure, as was the case here, the 
loss is not the less imputable to the excepted peril 
because it might remotely have been due to the 
barratrous act. My judgment is therefore for the 
defendant, with costs.

Cave, J.— I  also am of opinion that the defen
dants are entitled to succeed. The master was 
clearly guilty of barratry, which led to the seizure 
of the vessel, and there was therefore a loss by 
barratry; but a loss which p rim a  fac ie  was within 
the warranty. I t  was, however, contended, on 
behalf of the plaintiffs, that there having been a 
loss by barratry, they were entitled to recover, 
although the proximate cause of the loss arose 
from seizure, and in support of this contention 
Valle jo  v. Wheeler was cited. In  that case the 
vessel was assured by a voyage policy, and the 
master having barratrously deviated, it was held 
that the insurer was liable for a loss by perils 
insured against, whether such loss happened 
during the fraudulent deviation or afterwards. 
The ground on which it was held that the insurer 
was liable for loss by a peril happening after the 
fraudulent deviation was that, as there was a 
deviation, the owner, if not secured against the 
barratry of the master, wonld have lost his in
surance by the fraud of the master. Now, if in 
this case it could have been shown that the owner 
could not have recovered upon a policy against 
loss by seizure by reason of the barratrous con
duct of the master, the principle of Vallejo v. 
Wheeler would have applied. But it is clear from 
the cases of Arcangelo v. Thompson, Heym an  v. 
Parish, and B ly th  v. Shepherd, that the law is not 
so, and that under the circumstances of this case, 
the insurer could have recovered under a policy 
against loss by seizure. The case of The A m eri
can Insurance Company v. Dunham  was also 
cited on behalf of the plaintiffs. In  that case it 
was held that, upon a policy against (amongst 
other perils) barratry of the master, the assured 
was entitled to recover damages sustained in con
sequence of the seizure and detention of the vessel 
and cargo by reason of prohibited goodB having

been found on board belonging to the master, 
shipped by him for the purpose of being smuggled, 
notwithstanding a clause in the policy that the 
insurer should be free from charge in consequence 
of seizure or detention for or on account of any 
illicit or prohibited trade. The ground of that 
decision, which was founded on Havelock v. H an- 
c ill, was that the warranty extended only to the 
acts of the assured and of those acting with his 
knowledge and consent. I t  is clear that that 
ground cannot apply here, and if, because perils 
from barratry are insured against, it is to be held 
that the warranty against seizure does not extend 
to a seizure which is barratrous, or which is the 
natural result of barratry, it might equally be 
contended that, because perils from enemies are 
insured against, the warranty against capture 
does not extend to capture by an enemy. In  
K le inw orth  v. Shepard there is an obitur dictum  
of Lord Campbell which tends to support the 
view I  take. In  that case there was the same 
warranty as here, and Lord Campbell in his judg
ment, while discussing what is a seizure within 
the warranty, says : “ I f  the crew intending to 
turn pirates were to murder the captain and run 
away with the ship, would not this be a loss by 
seizure P ” and it is evident from the context that 
in his opinion it would have been. I f  therefore a 
seizure which is in itself the barratrous act is 
within the exception, why is not a seizure which 
is not the barratrous act, but only the result and 
consequence of it ?

Judgment fo r  defendant.
Solicitor for plaintiffs, I I .  G. Coote for H . A. 

Adamson, North Shields.
Solicitors for defendant, Waltons, Bubb, and 

W alton.

Wednesday, Feb. 22,1882.
(Before M athew and Cave. JJ.)

H opper and another v . W ear M arine I nsur
ance Company.

M arine insurance — Beginniyig o f adventure — 
From  the loading on board— Loss o f lighters 
alongside.

Where shipowners by a po licy insurance caused 
“  themselves to be insured, lost or not. lost, at and  
from  L ib a u  to Bordeaux, upon fre ig h t (valued at 
interest), o f and in  the vessel Hawthorn,beginning  
the adventure upon the said goods or fre ig h t fro m  
the loading thereof on board the said ship at 
L ibau, and to continue and endure d u rin g  the 
said vessel’s abode there, and u n t il the said vessel 
sha ll have arrived a t Bordeaux, and the said 
goods shall be safely delivered f ro m  the said  
ship,”  and du rin g  the loading at L ibau  a portion  
o f the cargo, which was in  lighters alongside and 
about to be transferred to the vessel, was by reason 
o f the pe rils  o f the sea wholly lost and the ship
owners prevented fro m  earning the fre ight insured, 
i t  was held, upon demurrer, that the shipowners 
could not recover.

This was a demurrer to a statement of claim 
which was as follows :

1. The plaintiffs are shipowners at Sunderland, in the 
county of Durham, and are the owners of a certain 
steamship called the Hawthorn, which, at the time of the 
making of the policy of insurance hereinafter mentioned, 
was chartered to carry a cargo from Libau to Bordeaux.

2. The plaintiffs, by their agents, Messrs. T. and H. 
Crosby, by a certain policy of insurance made on the 13th
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Dec. 1879, and intended to operate from that date, but 
by mistake dated the 13th Deo. 1880, did make assurance 
and did cause themselves to be insured, lost or not lost, 
at and from Libau to Bordeaux upon freight (valued at 
interest) of and in the vessel Hawthorn, beginning the 
adventure upon the said goods or freight from the loading 
thereof on board the said ship at Libau, and to continue 
and endure during the said vessel’s abode there, and 
until the said vessel should have arrived at Bordeaux, 
and the said goods should be safely delivered from the 
said ship. And i t  was provided by the said policy that 
i t  should be lawful for the said ship to proceed and sail 
to and touoh and stay at any ports and places whatsoever 
in  the course of her said voyage for a ll necessary 
purposes, without prejudice to the said assurance. 
Touching the adventures and perils whioh the defendant 
company was contented to bear and did take upon itself 
in such said voyage, they were of the seas and other 
perils usually inserted in policies of assurance, and of all 
other perils, losses, and misfortunes that had or should 
come to the hurt, detriment, or damage of the said 
goods or freight, or any part thereof. And i t  was by the 
said policy declared and agreed that the interest of the 
assured under the said assurance should be and was on 
freight, and i t  was agreed that all average claims should 
be settled according to the laws of England. Provided, 
nevertheless, that the capital stock and funds of the 
defendants should alone be liable to answer and make 
good all claims under or by virtue of the said policy. 
By the said assurance the defendant company bound 
itself to the plaintiffs for the true performance of the 
premises, confessing itself paid the consideration due 
unto i t  for the said assurance as specified in the said 
policy, and the defendant company subscribed the Baid 
policy for 600i., and became insurers thereon to the 
plaintiffs for that amount on freight.

3. The said steamship Hawthorn duly proceeded to 
Libau, and commenced at Libau loading a cargo of oats 
as per charter-party, to be carried from Libau to Bor
deaux pursuant to the said charter-party. A fter the 
said loading had commenced a portion of the said cargo, 
which had been delivered to the plaintiffs to be carried 
on the said insured voyage, was in lighters which were 
alongside the said vessel, and was about to be transferred 
from the said lighters to the said vessel, when, by reason 
of the perils of the sea, the said lighters and the said
iiortion of the cargo laden on board of them were wholly 
ost, and the plaintiffs were unable to obtain other oargo 

except at a lower rate of freight than that stipulated for 
by the said charter-party, and were prevented from 
earning the freight they otherwise would have earned on the 
said insured voyage, and the freight which the plaintiffs 
would otherwise have earned in respect of the goods so lost 
as aforesaid ; and a loss was incurred by the plaintiffs 
within the meaning of the said policy.

4  The said freight was insured with other underwriters, 
and the proportion of the said loss which is recoverable 
from the defendant company amounts to 771. 8s. Id.

5. A ll things have been done and happened, and all 
conditions have been performed, and all times have 
elapsed to entitle the plaintiffs to be paid out of capital, 
stock, and funds of the defendant company the sum of 
771. 8s. Id ., yet the defendants have neglected and refused 
to pay the same, and the same remains and is due and 
unpaid.

The plaintiffs claim :
1. The said sum of 771. 8s. 7d.
2. Such other sum as they may be entitled to recover. 
This statement of claim was demurred to on the

ground, amongst others, that the loss described 
did not come within the perils insured against.

M anisty  (with J. Edge) argued for the defen
dants.—The commencement of the defendants 
risk is defined in the policy by the words 
“ beginning the adventure upon the said goods or 
freight from the loading thereof on board the said 
ship at Libau.” The freight could not be insured, 
therefore, until the goods for which the freight 
Was charged were actually on board the ship 
J'here is no clause in this policy, which is to be 
found in some others, covering perils to craft usee

for loading the ship. In  the case of Beckett v. 
West o f England M arine Insurance Company 
(1 Asp. Mar. Law Cas. 185 : 25 L. T. Rep. if .  S. 
739), the plaintiff, the shipowner, effected an 
insurance on freight at and from Lagos, and 
the policy contained a clause whereby the defen
dants, the insurance company, agreed that the 
insurance should “ commence upon freight and 
goods or merchandise aforesaid from the loading 
of the said goods or merchandise on board the 
said ship or vessel at as above.” In  that case 
the ship was lost on her way out, and before she 
had shipped any of her homeward cargo, and it 
was held that, although, as in this case, the 
subject of insurance was chartered freight, yet the 
plaintiff could not recover. [Stopped by the 
Court.]

Q ainsford Bruce for the plaintiffs.—This was an 
insurance upon freight “ at and from Libau ” for 
goods from the loading thereof on board the 
ship. These words must surely refer to the 
chartered freight which was incurred from the 
commencement of the loading. The risk must 
have attached as soon as something was dono 
towards earning the freight. Here some part of 
the cargo was actually on board when the other 
part was lost, and it cannot be contended that 
there was no insurance on the chartered freight 
until the whole cargo was on board. I t  may per
haps be that by this policy no risk attached to the 
goods insured until they were on board, but the 
freight chartered for these goods must necessarily 
become a liability to the defendants as soon as the 
loading of the goods commenced. [M athew , J.—  
The same words are used in the policy with 
respect to goods and freight. Why should they 
not be interpreted in the same way in both cases?] 
The freight becomes due upon delivery of the 
goods. [M athew7, J.—I f  this be chartered freight, 
I  fail to see how there can have been any loss.] 
That would depend upon the charter-party, and it 
cannot be considered on this demurrer. In  the 
case of Montgomery v. Egging ton (3 T. Rep. 362) 
the ship was driven from her moorings and lost 
when about a fourth of her cargo was put aboard, 
and it was held that the shipowner was entitled to 
recover the whole freight upon a valued policy on 
freight. In  Jones and another v. Neptune M arine  
Insurance Company (1 Asp. Mar. Law Cas. 416; 
L. Rep. 7 Q. B. 702; 27 L. T. Rep. N. S. 308), 
where the words ‘‘ from the loading” were held to 
mean from the completion of the loading, it was 
observed that the policy did not contain the words 
“ at and from ” in respect of the place of loading. 
And even upon an insurance upon goods, in 
M ellish  v. A lln u tt (2 M. & S. 106) Lord Ellen- 
borough is reported to have said at p. 110, “ To 
construe the subsequent words fro m  the loading 
thereof aboard the said ship to mean only the same 
thing as being loaded, would be giving them no 
effect.”

M athew , J.— I  think M r. Bruce can make no 
answer to this demurrer. The words of the 
policy on this point seem to be clear. I t  is not 
disputed that the effect in regard to the goods is 
to omit from the adventure all goods not actually 
on board the ship ; and I  see no reason to apply a 
different rule to the freight. I f  any loss of char
tered freight has occurred, the defendants cannot 
be liable for it in respect of those goods which 
never got on board the plaintiffs’ ship. The words
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“ from the loading thereof ” exclude the goods not 
actually loaded, and also the freight for them.

Cave, J.—I  am of the same opinion.
Judgment fo r  the defendants.

Solicitors for the plaintiffs Belfrage and Go., 
for W. Halcro, Sunderland.

Solicitors for the defendants, Botterell and 
Roche.

PROBATE, D IYO R CE, A N D  A D M IR A L TY  
D IV IS IO N .

ADMIRALTY BUSINESS.
Beported by J. P. A spinall  and F. W . R a is e s , Esqrs., 

Barristers-at-Law.

Thursday, March 24, 1881.
(Before Sir R. Phillimoee and Tkinity  M astees.)

T he B uckhuest.
Collision—Regulations fo r  'preventing Collisions 

at Sea, A rt. 6—Ligh ts— Ship a d r if t—Merchant 
Shipping Act 1873 (36 Sf 37 Viet. o. 85) sect. 17 
— Inevitable accident—Necessary departure fro m  
regulations— Possible contribution to collision. 

Where a sa iling  vessel broke a d rift fro m  her 
anchors in  very bad weather, and about one hour 
and a h a lf afterwards, du ring  a large p a rt o f 
which time she had been bumping over sands, 
thereby in ju r in g  herself so as to be unmanage
able, drove in to another vessel a t anchor, having 
in  the meantime neither p u t up her side lights 
nor three red lights :

Held, that the collision was an inevitable accident, 
and that under the circumstances o f the case she 
was not to blame fo r  not carry ing her side lights 
or the three red lights prescribed by A rt. 5 o f the 
Regulations fo r  Preventing Collisions at Sea, the 
circumstances being such as to render a departure 
fro m  the rule necessary and the ir absence not pos
sib ly contributory to the collision.

The action toas dismissed w ithout costs.
T his was an action in  rem, instituted by the 
owners of the brig Creole against the ship Buck- 
hurst and her freight, and against her owners 
intervening, to recover damages sustained by the 
Creole in a collision which occurred between that 
vessel and the Buckhurst between eight and nine 
p.m., on the 18th Jan. 1881, in the Penarth Roads.

The plaintiffs alleged in their statement of claim 
that shortly after eight p.m. on the 18th Jan. 1881 
the Creole, a brig of 275 tons register, manned by 
a crew of eight hands all told, in ballast, was 
brought up with two anchors in Penarth Roads 
with a proper riding light duly exhibited, the 
weather at that time being dark, with a gale 
blowing from the E.N.E., a heavy sea running, 
and the tide running about half a knot, it being 
nearly high water; and that at such time the 
Buckhurst, which was under sail but carrying no 
lights, ran against, and with her bowsprit and stem 
struck the Creole on the starboard side in the way 
of the foremast and seriously damaged her ; and 
the plaintiffs alleged that the collision was caused 
by the negligence of those on board the Buckhurst 
in improperly neglecting to keep out of the way of 
the Creole, and to comply with the provisions of 
Art. 6 (lights for sailing ships) of the Regula
tions for Preventing Collisions at Sea.

In  answer to this the owners of the Buckhurst 
alleged in their statement of defence that the

Buckhurst, a ship of 1877 tous register, manned 
by a crew of thirty-five hands all told, bound on a 
voyage from Cardiff to Bombay with a cargo of 
coals, left the Penarth Docks on the morning of 
the 10th Jan. 1881, in tow of a tug and in charge 
of a duly licensed pilot, and that in consequence 
of the weather becoming unsettled her master 
thought it prudent to come to an anchor in the 
outer roads, which he did, and remained at anchor 
until the morning of the 18th Jan., when she was 
riding to her port anchor with ninety fathoms of 
cable out, and to her starboard anchor with sixty 
fathoms out, with her riding light duly exhibited 
and burning brightly, and an anchor watch set and 
kept, the wind at such time blowing a gale from 
the E.N.E., varying, and with hurricane force, 
accompanied by thick blinding snow, and the tide 
being about high water; and that about 6.30 p.m., 
during a heavy squall, the port cable parted, and 
shortly afterwards the starboard cable also parted. 
Efforts were made at once to wear ship and to get 
out to sea, and at about seven p.m., the weather 
having become worse and there being a very 
heavy sea running, the Buckhurst struck heavily on 
Cardiff Sands, and whilst working over the sands 
received injuries which caused her to make a great 
deal of water and damaged her rudder, thereby 
rendering her helpless and unmanageable, and in 
this helpless condition the Buckhurst was drifting 
towards Penarth Beach, the hurricane aud blind
ing snow still continuing, when about eight p.m. 
the Creole was observed at anchor at a distance of 
about 100 yards, a little on the port bow of the 
Buckhurst, and the helm of the Buckhurst was 
then put to starboard as far as its damaged con
dition would permit. The mizen staysail was 
hauled down, and main and cross-jack yards 
squared and geared in to try and pay the ship off, 
but notwithstanding the Buckhurst came into col
lision with the Creole, her jibboom and headgear 
crossing the deck of the Creole and carrying 
away her masts. After clearing the Creole, 
the Buckhurst drove ashore on Penarth Beach 
with eight feet of water in her hold, and there 
remained for some time, filling with water each 
tide. The ownerB of the Buckhurst therefore 
pleaded that so far as the Buckhurst was con
cerned the collision was the result of inevitable 
accident.

On this statement of defence the plaintiffs 
joined issue, and further replied that if the Buck
hurst was in a helpless and unmanageable condi
tion as alleged, those on board of her neglected to 
comply with Art. 5 of tho Regulations for Pre
venting Collisions at Sea.

The defendants’ evidence materially substan
tiated the allegations contained in their statement 
of defence, and the further material facts proved 
appear in the judgment.

B utt, Q.C. (with him Nelson) for the plaintiffs. 
—The defendants in this case are in a dilemma. 
The Buckhurst must have been either manageable 
or unmanageable. I f  she were manageable when 
those on board of her found that her cables had 
parted and that she was no longer at anchor, they 
ought to have taken down the riding lights and 
put up the proper regulation lights for a vessel 
under way. According to their own account it 
was more than an hour after the Buckhurst broke 
adrift before they sighted the Creole, and there 
was therefore ample time for them to have put up
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the regulation lights. I f  on the contrary she was 
unmanageable, she ought to have put up three red 
lights according to the provisions of Art. o ot the 
regulations, which was intended to meet such a 
case as this. I t  cannot he said that the absence 
of these lights could by no possibility have contri
buted to the collision, for if  those on board the 
Greole had seen them they would have been awe 
to take some steps to keep out of the way ot the 
Buckhurst and allow her to pass clear of them.

E . C. Clarkson and M y lu rg h  for the defendants. 
—This collision must be held to have been the 
result of inevitable accident. The evidence is 
conclusive that the fearful state of the weather 
was the sole cause of the collision, and the court 
will not attach any weight to what is merely a 
technical objection, and hold that the omission o 
those on board the Buckhurst to put up these 
lights could by any possibility have contributed to 
the collision.

B utt, Q.C. in reply.
Sir R. P h iix im o b e .—This is a case of collision 

in the Penarth Roads, which happened oetween 
eight and nine o’clock on the 18th Jan. las . 
vessels that came into contact were e rlS 
Creole, a small vessel of 275 tons register, ying a 
anchor in these roads, and the Buckhurst, a v 
of 1877 tons register, manned with a crew oi 
thirty-five hands and laden with a cargo of; coals, 
which was also at anchor in these roads, with her 
riding light exhibited and burning brig 1 y. 
According to the evidence, at about six c> c oc 
the evening the port cable parted and afterwards 
the starboard cable, and she struck heavi y on _ 
CardiS Sands, and whilst working over the sands 
received some injuries which made her unm g 
able. There is no question at all in the opinion o 
the Elder Brethren that no blame attaches to the 
Creole. The state of the weather was of the worst 
possible description, and they think that e 
dent was inevitable. But it is contended that the 
Buckhurst did not carry her side lights, and that 
therefore, though the accident might 0 .
have been inevitable, she is to blame for , ,
sion, notwithstanding the state of the wea ,
the other circumstances of the case. N  > 
rule is laid down and caiinot be altered, t a 
by any possibility a non-compliance wi a y 
the Regulations for Preventing Collisions at Sea 
might have contributed to the collision, t e , 
which has not complied with the regulation is to 
blame. Now, the Buckhurst was on the sands 
till about twenty minutes before the time of the 
collision; and I  have asked the Elder Brethren 
whether it was her duty during that time to put 
up her side lights, and they are of opinion that it 
was not, and that it would have misled other
vessels if she had done so. The 17 th section of 
the Merchant Shipping Act 1873 (36 & .17 Viet. c. 
85) provides that the ship by which the regula
tions have been infringed shall be deemed to be in 
fault, unless the circumstances of the case show a 
departure from the regulations to have been 
necessary; and as it is the opinion of the Elder 
Brethren that so far as concerns the time referred 
to when this vessel was on the sands she ought 
not to have put up her side lights, and that it 
she had done so either then or after she got 
ofE the sands, she might have misled the other 
vessel, it appears to me that the circumstances ot 
the case made a departure from the regulations

necessary. Moreover, in our opinion, the non- 
carrying of the side lights could not by any 
possibility have contributed to the co lision. As 
to the charge of not carrying three red lights when 
she got afloat, considering the position ot the 
two vessels and the state of the weather, we 
do not think that the absence of these lights 
could bv any possibility have contributed to 
the collision. The Elder Brethren are of opinion 
that the collision could not have been avoided in 
the dreadful state of the weather. Therefore I  
dismiss the suit.

Nelson for the plaintiffs.-This action ought to 
be dismissed without costs. In  cases ot inevitable 
accident the general rule is to make no order as to 
costs:

The Itinerant, 2 W . Rob. 241.
I t  is true that the court has a discretionary power, 
but in this case it cannot be contended in the face 
o f the absence of the regulation lights on board 
the Buckhurst that the plaintiffs had no sufficient 
ground for bringing this action.

E  C. Clarkson for the defendants.—I t  is true 
that the general rule is to make no order as to 
costs, but cases abound in which plaintiffs have 
been condemned in the absence of good reason 
for bringing their action :

The Thornley, 2 W. Rob. 244 ;
The Londoner. & L. 82.

In  this case the weather being, as the evidence 
Bhows, as bad as possible, the plaintiffs knew quite 
well that the collision was inevitable, and were 
unduly rash in bringing this action without suffi
cient ground. Moreover, it is the ordinary prac
tice of all the divisions of the High Court, when 
a plaintiff fails to prove that which he undertakes 
to prove, to dismiss his action with costs. In  this 
case the plaintiffs came here to prove that the 
collision occurred by the default of the Buckhurst 
and have failed to do so. In  The Swansea (4 
Asp. Mar. Law Cas. 115; 4 P. D. 115) the Court of 
Appeal deprecate the existence of one rule as to 
costs in one branch of the High Court of Justice 
and another rule in another branch. This court 
ought to follow the universal rule and condemn 
the unsuccessful plaintiff in costs.

Nelson, in reply, was stopped by the Court.
Sir R. P i i il l im o r e .— Having regard to the 

special circumstances of the case, ana that the 
only light exhibited on board the Buckhurst was 
her anchor light, I  do not think it cau be said that 
the action ought not to have been brought. 1 
think this is a case in which there ought to be no 
costs.

Solicitors for the plaintiffs, Lowless, Nelson, and 
Co

Solicitors for the defendants, P arker and Co.

Feb. 14 and, 21,1882.
(Before Sir R. P h il l im o r b .)

T he Gcy M anxeuing.
Damage — Collision — Suez Canal — Compulsory 

pilotage—Regulations—Concession.
The employment o f a p ilo t in  the Suez Canal, 

though compulsory, is not o f such a nature as to 
exempt the owners o f a ship fro m  lia b ility  fo r  
damage done to another ship by the negligence o f

B y  the Regulations o f the Suez C ana l a p ilo t is  to
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advise the master o f the ship, but the master 
remains responsible fo r  the navigation o f the 
ship.

The Regulations fo r  the N aviga tion  o f the Suez 
Canal, establishing such a relationship between 
master and p ilo t, are not u ltra  vires, so f a r  as 
appears f ro m  the extract fro m  the Act o f Conces
sion set out in  the case.

T his was a special case stated for the opinion of 
the court whether, under the circumstances 
therein set out, the defendants were exempt by 
reason of the compulsory employment of a pilot 
from liability for the consequences of a collision 
which took place in the Suez Canal.

The special case was as follows.
Special Case.

1. This is an action for damages by collision, 
brought by the plaintiffs as owners of the British 
screw steamship Wistow H a ll,  of 1729 tons 
register, against the British screw steamship Guy 
M annering, of 2317 tons register, whose owners 
have appeared and are the defendants.

2. The collision occurred on the afternoon of 
the 4th Dec. 1880 in the Suez Canal. The Wistow 
H a ll and the Guy M annering  were both proceed
ing in the same direction, namely, towards Suez, 
the Wistow H a ll being the headmost vessel. The 
Wistow H a ll had to stop her way in order to 
allow some vessels coming from Suez to pass, and 
it was the duty of the Guy M annering  to stop her 
way also, so as not to run into the Wistow H a l l ; 
but the proper measures were not taken in time 
on board the Guy M annering, and before her 
way was stopped she forged ahead into the 
Wistow H a ll, so that her stem cut into the stern 
of the Wistow H a ll, and did the damage com
plained of.

3. The facts are that upon the occasion in question 
tho engines of the Guy M annering  were stopped, 
but she still went on ahead with the way she 
had had previously ; that the master of the Guy 
Mannering  saw that his vessel was approaching 
too close to the Wistow H a ll, and informed the 
pilot of it, and suggested to him that the engines 
should be moved astern. The pilot, However, 
refused to give the order to the engines, where
upon the master, having more than once sug
gested to the pilot to give the order, gave it 
himself, but too late, and, though it was obeyed, 
the collision ensued. The plaintiffs admit that the 
collision was solely caused by the pilot’s negli
gence.

4. The defendants admit that this collision was 
caused by the bad navigation of the Guy M anner
ing, and that her master and crew were their ser
vants but they claim to be exempt from liability 
for it on the ground that they were compelled by 
the law in force in the Suez Canal, to which all 
vessels passing through the said canal are subject, 
to give up charge of the navigation of their ship 
to one of the pilots employed by the Suez Canal 
Company, whom they had taken on board, and on 
tho ground that the collision was entirely occa
sioned by his bad navigation.

5. The provision for the employment of pilots 
in the Suez Canal is contained in Article 4 of the 
“ Regulations for the Navigation of the Suez 
Maritime Canal,” which article is as follows; 
“ Every vessel measuring more than one hundred 
(100) tons gross must take on board a company’s 
pilot for the whole length of the canal, who will

indicate all particulars concerning the passage 
through. The captain is held responsible for all 
groundings and accidents of whatsoever kind 
resulting from the management and manoeuvring 
of his ship. Pilots place at the disposal of cap
tains of vessels their experience and practical 
knowledge of the canal, but, as they cannot be 
specially acquainted with the defects or peculiari
ties of each steamer, and her machinery in 
stopping, steering, &c., the responsibility as regards 
the management of the ship devolves solely upon 
the captain.”

6. The plaintiffs admit that these regulations 
are'lawfully in force, and that the pilot taken on 
hoard tho Guy M annering  was a company’s pilot, 
and was on board her by virtue of these regula
tions.

7. Copies of the statement of claim and state
ment of defence, and of the regulations for the 
navigation of the Suez Maritime Canal, are an
nexed to and are to be taken as part of this special 
case.

8. The question for the opinion of the court is, 
whether the defendants are liable or are exempt 
from liability for the aforesaid bad navigation of 
the ship.

9. I f  the defendants are liable, j udgment is to 
be entered for plaintiffs with costs, and with the 
usual order for reference of the damages to the 
registrar aud merchants.

10. I f  the defendants are exempt from liability, 
judgment is to be entered for them with or without 
costs, or with such portion of the costs as to the 
court may seem just.

Statement oe Claim .
1. The plaintiffs aro the owners of tho screw steamship

Wistow H a ll of 1729 tons register, which at tho time of 
the matters hereinafter stated was bound on a voyage 
from Liverpool to Bombay via Suez, with a crew of 
seventy hands, all told, and a cargo of general merohan- 
dise. .

2. On the afternoon of the 4th Dec. 1880 the Wistow 
H all was in the Suez Canal. There was no wind. Tho 
woather was line and clear. There was no tide porcep- 
tible. The Wistow H a ll was the th ird in  a lineof vessels 
going to Suez.

3. The Guy Mannering was next behind her, about 
three-quarters of a mile off. About 3.20 p.m. the Wistow 
H a ll was ooming out of the narrower part of the canal 
into Lake Tims&h, when i t  was seen that the canal 
signals were up ordering the whole line of vessels to wait 
in the lake in order to allow some vessels coming from 
Suez to get out of the canal into the lake. The vessels 
in front of the Wistow H a ll and the Wistow H a ll 
accordingly stopped. The whistles were sounded, and i t  
was the duty of those on board the Guy Mannering to 
see what the vessels in front were doing and to stop also. 
But the Guy Mannering did not stop, or did not stop in 
time, and notwithstanding that the engines of the Wistow 
H a ll were put on fu ll speed ahead when i t  was seen that 
the Guy Mannering continued to approach, the Guy 
Mannering came on so fast that she struck the Wistow 
Hall, and her stem cut into the stern of the Wistow H a ll 
and did her great damage.

4. A good look-out was not kept by those on board 
the Guy Mannering.

5. Those on board the Guy Mannering negligently and 
improperly omitted to stop her in due time, and to keep 
her out of the way of tho Wistow Hall.

6. Those on board the Guy Mannering broke Article 20 
of the Regulations for Preventing Collisions at Sea.

7. Those on board the Guy Mannering improperly 
neglected to comply with Article 18 of the Regulations 
for Preventing Collisions at Sea.

8. The collision was caused by some or all of the 
matters and things stated in the 4th, 5th, 0th, and 7th 
paragraphs hereof, or otherwise by the negligence of the

i defendants, or of those on hoard the Guy Mannering.
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9. The collision was not caused or contributed to by 
the plaintiffs, or by any o£ those on board the Wistow 
Hall.

The plaintiffs claim as follows : . . .
1. Judgment against the defendant« and their bail

for the damage occasioned to the plaintiffs by the 
collision, and for the costs of this action.

2. Such further and other relief as the nature ol
the case may require.

St a t e m e n t  o f  D e f e n c e .
1. Shortly before 3.30 p.m. on the 4th Dec. 1880 the 

steamship Guy Mannering, of 2817 tons register, of which 
the defendants are the owners, whilst on a voyage from 
London to Kurrachee, laden with a general cargo, iu lly  
manned, and with a duly licensed pilot on board, was in 
the Suez Canal. The wind at the time was light and 
variable, and the weather was clear. A good looli-out

Wl2 'rhe^Guy Mannering was being steered straight 
through the canal, going at an easy speed under the direc
tion of the said pilot, the Wistow H a ll bemg right ahead 
as she had been for some time, distant about halt to three 
quarters of a mile from the Guy Mannennp. Under these 
circumstances the Wistow H a ll was seen suddenly to stop 
right in the fairway of the canal, the pilot s attention 
was drawn to her, the whistle was sounded, and the
engines reversed fu ll speed astern. b u t c o i t i o n  
this the stem of the Guy Mannering came into collision 
with the stern of the Wistow Hall, and did her some

dT I a v e  as above admitted, the defendants deny the 
allegations in the statement of claim.

4 The collision was not caused or contributed to by 
the' defendants, or by any of those on board the Guy
Mamicruig. - n  forc0 a t  the time and place of the
collision the Guy Mannering was compulsorily m cha g 
of a duly appointed pilot, whom the defendants did not 
select, and had no power of selecting. inevitable

G. I f  the collision was not the result of inevltab® 
accident, i t  was exclusively caused or contributed to by 
the negligence and default of the said pilot on board the 
Guy Mannering, all of whose orders were duly obeyed 
and complied with. b

The following articles contained in the copy ol 
the “ Regulations for the Navigation of the Mari
time Suez Canal,” attached to the special case, 
were also commented upon in the course ol the 
argument and judgment.

These regulations aro to come into force on and after 
the 1st July 1878. Previous regulations are hereby 
annulled.
Extract fro m  the Act o f Concession, dated 5th Jan.

1866.
A rt. 14. We hereby solemnly declare for ourselves, 

and for our successors, under reserve of ratification by 
H .I.M . the Sultan, the Great Maritime Canal from Suez 
to Pelusium and ports belonging to i t  henceforthi andTor 
ever open, as neutral passages to any merchant vessel 
crossing from sea to sea without any distinction, exolu- 
sion, or preference whatevor from persons or nationalities 
against the payment of dues, and execution of regula
tions established by the said universal company granted 
for the working of the said canal and its dependencies

A rt. 17. To indemnify the company for the expenses 
of construction, maintenance, and working devolving 
upon them by these presents, wo authorise the company 
henceforth, and during the whole term of their lease 
as determined by clauses 1 and 3 of the preceding 
article (a), to establish and levy for the passage through 
the canals and ports thereunto appertaining navigation 
pilotage,tonnage, tracking, or berthing dues, according to 
the tariffs which they shall be at liberty to modify at all 
times upon the following express conditions: (1) That 
these dues be collected without exception or'favour„from 
all ships, under like conditions. (2) That the tariffs be 
published three months before they come into force, m 
the capitals and principal commercial ports of all nations

(a) A rt 16. “  the preceding article,”  does not appear 
in the copy of the regulations attached to the special 
case.—[Rep.]

whom they may concern. (3) That for the special “ av 
cation due the maximum tolls shall not exceed ten francs 
per ton of capacity on vessels and per head of passen- 
gers.

A rt 1. Before entering the canal captains of ships 
shall bind themselves, on receiving a copy of the Present 
regulations, to abide by and conform themselves m all 
points to all required arrangements made in view of the 
execution of these regulations. • i naa* \

A rt 4 (Set out above in the text of the special case.) 
Art'. 5. Whenever ships intending to proceed th ro n g  

the canal shall have dropped anchor mther at Port Said 
or Suez, the captain must enter his ship at the Transit
Office, and a recefpt
» s a S f c  shali^be dedNered°to him, which w ill serve

A S «;'
Name and nationality of the ship; name of the captain; 
names of the owners and charterers . . . .  draft

WtArt.V . A il ships entering the canal aro to be prepared 
by bracing their yards forward, running in their flying 
jib  and jibbooms, and swinging their boats on board In  
addition to their two bow anchors they must; carryr at;the 
stern, ready for letting go at the request of the pilot a 
strong hedge, with a stout hawser bent on sufficient to

h°A rtll8 SlUP' . (6) When two vessels proceeding in an 
opposite direction are in sight of each other they must 
both decrease their speed, and hug the starboard shore,
or stop i f  so required by the pilot. . , .

A rt) 9. When circumstances arise that oblige a ship 
to stop during her passage through the canal, and when 
a siding is not at hand, which must always be reached if  
possible, the captain must make fast ahead and sterni to 
the weather bank, showing the Pr °P6L Blg“ aim jJ ^ ymBn 
two lights by night, forward and aft, a s ^ t h e  
tioned In  the event of a grounding, the agents of the 
company alone shall have the right to direct a ll opera
tions by which a vessel iB to be floated off again, to un
load and tow the vessel as may be necessary, by means 
of the plant and stook which the company bas at hand, 
at the expense of the vessel, unless i t  be regularly proved 
that there was an insufficient depth of water ? ‘ 
or that erroneous directions by the pilot had caused the
groundmgjrh^ {ollowing prohibitions are hereby notified: 
(1) . . . . (2) The anchoring of a ship in the canal, 
except through unavoidable circumstances, and then 
only with the consent of the pilot. . ,, i

A rt. 13. The pilotage charges for traversing the canal 
are levied according to draft of water, 
pilotage charges for entering the port of Port feaid and 
leaving the same are fixed as follows. . . • • R  ^  
ment of the pilotage charged for entering the port of 
Port Said and leaving the same “
ship measuring one hundred (100) tons gross ana 
upwards. ,

Feb. 14.—'The case now came on for argument.
Dr. W. 0 . F . P h illim ore  for plaintiffs- The 

question here is, whether owners are.exempted 
from liability for the acts of a pilot who is on board 
their ship by compulsion of law, but by the same 
law is notin charge of the navigation of it. He 
it is obvious that the management of the ship is
not within the control of the pilot; it ts express y 
reserved by the regulations to the control oi the 
master. Both principle and authority require the 
pilot to be in charge to exempt the owners. In  sect. 
376 of the Merchant Shipping Act 18o4 the pro
vision is that the penalty for not taking a pilot 
is to be levied on a master who pilots his 
ship “after a qualified pilot has ofEered t0 take 
charge of such ship;” and in sect. 378 of the 
same Act the master is directed to Rlvej£ ®  
charge” of piloting Ids ship tothie first» q™1̂  
pilot who offers his services. The H a lley  (8 Mar.
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by the defendants, is really an authority in favour of 
the plaintiffs, as the basis of the decision of the 
Judicial Committee was that the pilot was com
pulsorily “ in charge.” That was the form of 
pleading, and for the purposes of that argument 
it had to be taken as proved. Selwyn, L.J., in 
delivering the judgment of the court, says: “Their 
Lordships agree with the learned judge in his 
statement of the common law of England with 
respect to the liability of the owner of a vessel 
for injuries occasioned by the unskilful naviga
tion of his vessel while under the control of a 
pilot whom the owner is compelled to take on 
board, and in whose selection he had no voice; 
and that this law holds that the responsibility of 
the owner for the acts of his servant is founded 
upon the presumption that the owner chooses the 
servant, and gives him orders which he is bound 
to obey ; and that the acts of the servant, so far 
as the interests of third parties are concerned, 
must always be considered as the acts of the 
owner. This exemption of the owner from liability 
where the ship is under the control of what has 
been termed a “ compulsory pilot ” has also been 
declared by express statutory enactments.” Here 
the pilot has no control whatever. Other articles of 
these regulations show that in certain circum
stances his consent is necessary before the master 
can do some things, that is a necessary pro
vision for the preservation of the canal itself; 
but in no case can the pilot order anything 
to be done. His duty is merely to advise the 
master. He is, in fact, not a pilot at all 
within the definition of the Merchant Ship
ping Act, for he has not the “ conduct ” of the 
ship at all (Merchant Shipping Act 1854, s. 2). 
To avail themselves of the exemption from 
liability the defendants must show, not only that 
the person was on board by compulsion of law, for 
that would apply to a gendarme ora custom-house 
officer on board for police or revenue purposes, but 
that he was imposed on the owners to take charge 
of the navigation of the ship, and that they were 
bound to obey his orders, and that in consequence 
of obedience to those orders the injury was caused; 
if they were not bound to obey his orders, but to 
act for themselves, his neglect to give orders is no 
excuse for them.

B u tt, Q.C, and Nelson for the defendants.—These 
pilotage tolls are levied by permission of Govern
ment, and it is u ltre  vires on the part of a private 
company, such as the Suez Canal is owned by, to 
take advantage of the tolls and not to render the 
service; it  is an attempt to get rid of their liability 
for the acts of their servants which cannot be 
supported, and is contrary to law in this country. I f  
they levy pilotage dues they must render pilotage 
service, and what pilotage service is is well known 
and is moreover defined by sect. 2 of the Merchant 
Shipping Act 1854. But even if the rules are not 
u ltra  vires, the defendants are none the less exempt 
from liability, for whatever the pilot’s rights and 
duties were there can be no doubt that in fact he 
was acting in charge of the vessel’s navigation, and 
it is admitted that his employment, whatever the 
nature of it was, was compulsory by law ; he was 
fulfilling the functions of a pilot de facto, if not de 
ju re , and was conducting a vessel in a district in 
which his employment was compulsory (Lucy v. 
Ingram , 6 M. & W . 302 ; Qeneral Steam N aviga
tion  Company v. B rit is h  and Colonia l Steam 
Navigation Company (3 Mar. Law Cas. 0 , S. 168,

237; 20 L. T. Rep. N . S. 581; L. Rep. 4 Ex. 238), 
and it is admitted that the collision and injury 
caused by it was solely occasioned by his default.  ̂

P hillim ore  in reply.— The General Steam N a v i
gation Company v. B rit is h  and Colonial Steam 
N avigation Company was a decision on sect. 388 
of the Merchant Shipping Act 1854, but the 
section is in Part I I I .  of the Act, and by sect. 
330 its operation is limited to the United King
dom. Lucy  v. Ing ra m  was a decision under 
the former Pilotage Act (6 Geo. 4, c. 125), which Act 
was repealed by the Merchant Shipping Repeal 
Act 1854 (17 & 18 Yiot. c. 120), and is also 
open to the objection that it cannot apply in the 
territorial waters of another country; the rights 
of the parties are governed here by the common 
law alone as affecting the relationship of master 
and servant. As to the regulations in respect of 
the functions of a pilot being u ltra  vires, if that 
were so there would be no legal compulsion on the 
defendants to take a pilot at all, and therefore the 
defence of compulsory pilotage would fall to the 
ground altogether. But in arguing the case the 
validity of the regulations must be taken to be 
admitted. Paragraph 6 of the case (ub i sup.) is an 
admission by the plaintiffs against themselves, 
and the defendants cannot now rebut it.

Cur. adv. vu lt.

Feb 21.— Sir R. Phillimore.—The question for 
the opinion of the court is, whether the defendants 
are liable or are exempt from liability for the afore
said bad navigation. The defendants maintain 
that, inasmuch as the pilot was taken on board by 
compulsion of law, the master was not respon
sible for the had navigation of the ship which 
caused the collision. I t  must be remembered 
that this exemption from liability is founded 
upon the principle that the pilot is taken by 
compulsion of law, and that to him is committed 
the sole charge of the ship. These at least are 
the propositions of British law, which were relied 
upon by the defendants ; but in the present case 
it is expressly declared in the 4th article of 
the Suez Canal Regulations that the duty of 
the pilot is to act as the adviser of the cap
tain in matters requiring local and practical 
knowledge of the canal, but that the responsibility 
as regards the management of the ship devolves 
solely upon the captain. This regulation appears 
to me to alter the usual relations of the master 
and pilot, and to take away the reason of the law 
upon which the exception rests. I t  has been 
urged on behalf of the defendants that this regu
lation is u ltra  vires, and therefore bad, and much 
has been said upon artiole 17 of the Act of Con
cession of the 5th Jan. 1856, which authorises the 
company to establish and levy pilotage and other 
dues, and it was urged that these pilotage dues 
must mean dues to be levied in respect of persons 
who should exercise all the usual functions of a 
pilot according to British law, and should take the 
entire charge of the navigation of the ship. I  
am unable to assent to these propositions; I  am 
of opinion that I  must assume that these canal 
regulations were made by competent authority, 
and were not u ltre  v ires; and moreover, if they 
were ultre vires, the pilot taken on board would 
not have been taken on board, in accordance with 
them, by compulsion of law. I  have only the 
14th and 17th articles of the Act of Concession 
of 1856 before me. From them I  cannot infer
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any legal disability on the part of the company 
to frame the regulations in question. Upon the 
whole, I  am of opinion that the defendants are 
liable for the bad navigation of the ship and the 
damages consequent thereon.

Solicitors for the plaintiffs, P ritcha rd  and Sons.
Solicitors for the defendants, Lowlese and Go.

JUDICIAL COMMITTEE OP THE 
PRIVY COUNCIL.

Reported by C. E. M a ld e n , Esq., Barrister-at-Law.

Nov. 17,1881, and Jan. 21,1882.
(Present: The Eight Hons. Sir B a r n e s  P e a c o c k , 

Sir M o n t a g u e  S m it h , Sir B o b e r t  C o l l ie r , Sir 
B ic i ia r d  C o u c h , and Sir A r t h u r  H o b h o u s e .)

C h a s t e a u n e u f  v. C a p e y r o n  a n d  a n o t h e r .

ON APPEAL PROM THE SUPREME COURT OP M AURITIUS.

Merchant Shipp ing Act 1854 (17 Sr 18 Viet. c. 104), 
ss. 55-60— Transfer o f property in  ship—Sale by 
lic ita tion— Registration.

The transfer o f a  B rit is h  ship is not governed by 
the rules applicable to movables in  general, but 
by the express provisions o f the Merchant S h ip
p ing Acts.

A  sale o f a ship under an order o f the Supreme 
Court o f M a u ritiu s  (by lic ita tion , in  accordance 
w ith  the practice there) is not a transm ission o f 
the ship “  by any la w fu l means other than by a  
transfer according to the provisions o f this^ Act,”  
w ith in  the meaning o f the Merchant Shipp ing Act 
1854, sect. 58, and the Registrar o f Shipp ing is 
not bound, in  a case where the register shows the 
ship to be mortgaged, upon the production o f a 
declaration and a statement under that section, 
w ithou t a b i l l o f sale or release fo r  the mortgage, 
to register the purchasers as owners w ithout 
incumbrance or at a ll.

This was an appeal from an order made by the 
Supreme Court of the Mauritius, Ellis and 
Leclezio, J.J., dated the 17th April 1879, by which 
it  was ordered that the appellant should register 
the respondents as owners of a certain British 
barque called the Barentin , and expunge from his 
books certain entries which appeared on the 
register against the said ship.

The appellant was collector of customs, and 
as such registrar of shipping at Port Louis, in the 
Mauritius. The respondents were merchants at 
Port Louis, and were naturalised British subjeots.

On the 7th March 1877 there was registered, at 
Port Louis, in the books of the appellant as such 
registrar of shipping, the British barque B arentin , 
and Aimé Docinthe was at that time sole re
gistered owner thereof.

On the 28th June 1877 a mortgage of the said 
barqu6 to Henri Capeyron, Emile Coeffic, and 
John Ferguson, jointly to secure $8000, with 
interest at 9 per cent., was duly registered by the 
appellant.

Subsequently one Eliacin François died, and 
among his papers was discovered a secret docu
ment or instrument known to the law of the 
Mauritius as a contre lettre, which was in the 
words and figures following :

BeÇu de M. E. François la somme de six mille deux 
cent h u it  roupies po u r payer la  barque B a re n tin , payable 
avec in té rê ts  a t 12 per oent.; je  reconnais que M. E.

François possède la oitié du B a re n tin  bien que son 
nom ne figure pas sur le registre.

Port Louis, 17 Janvier 1877.
(Signé) A. D o c in t h e .

Under the law of the Mauritius, apart from the 
Merchant Shipping Act 1854, this document would 
have had the effect of making the said Eliacin 
François joint owner with the said Aimé Docinthe 
of the Barentin .

One of the heirs of the said Eliacin François 
thereupon commenced a suit in the Supreme 
Court against the said Aimé Docinthe and the 
other heirs of the said Eliacin François for a sale 
by licitation of the said barque, and on the 
6th Nov. 1878 such sale was ordered by the 
court.

A  sale by licitation is, according to the law 
and practice of the Supreme Court of the 
Mauritius, the vente d'une chose possédé en com
mune par plusieurs, whenever the thing in 
question is incapable of division, and is ordered 
by the court as a matter of course without any 
inquiry as to the title of the parties applying if 
the persons claiming ownership desire it, and it 
is binding only on the parties to the suit, and is 
not a procedure in  rem. This was the course 
pursued in this case, and the register of shipping 
was not consulted.

The sale was proceeded with in accordance with 
the Code du Commerce (197 et. seq.), and on the 
27th Feb. 1879 the sale took place under the said 
order before the master of the Supreme Court in 
accordance with the rules of the court, and in the 
result the said barque was sold for the sum of 
Bs. 3520 and expenses to the respondents jointly. 
This sum was paid into court.

Thereafter Jules Delange, on behalf of himself 
and his co-respondent herein, applied to the 
appellant to register their names as owners of the 
barque under the Merchant Shipping Act 1854, 
and to erase the entry relating to the mortgage 
from the register. A t the time of this application 
Jules Delange produced to the appellant a copy 
of the memorandum of sale containing the 
charges, clauses, and conditions thereof, and re
quested the appellant to grant the respondents a 
free title, that is, without any mortgage, the 
purchase money having been deposited in court. 
The appellant refused to register the respondents 
as owners of the said barque, on the ground that 
a bill of sale and declaration of ownership and the 
mortgage deed with a receipt for the mortgage 
money endorsed thereon were not produced, and 
that there had been no sufficient compliance with 
the provisions of sects. 55—75, of the Merchant 
Shipping Act 1854.

The respondents, after this refusal, applied upon 
affidavit to the Supreme Court, which, on the 
13th March 1879, after hearing counsel for the 
respondents, granted a rule calling on the 
appellant and the above-mentioned mortgagees 
“ to show cause why the collector of customs 
should not register in his books the British barque 
the Barentin , under the names of Capeyron and 
Delange, of Port Louis, merchants, who have, 
according to a judgment of adjudication of the 
master of this court, purchased the same on a sale 
by licitation thereof on the 27th Feb. last, pro
secuted at the request of tho heirs of François 
against Aimé Docinthe; and, further, why the 
inscriptions which appear in his books against the 
said ship should not be erased from the books,
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inasmuch as the said Capeyron and Delange have, 
in compliance with the conditions of sale, and 
with the master’s order, deposited in the master’s 
office the full amount of their purchase price.”

The time for showing cause was enlarged, and 
ultimately, on the 25th March 1879, the appellant 
appeared before the Supreme Court, by counsel 
appointed by the Procureur-General, and showed 
cause against the said rule being made absolute, 
and it was ordered that the said cause should be 
referred, and it was then referred to the Ministère 
Public for his conclusions, and he, on the 10th April 
1879, informed the court that he was satisfied to 
leave the matter to the decision of the judges of 
the Supreme Court.

On the 17th April 1879 it was ordered by the 
Supreme Court that the appellant should register 
in his books the said barque under the name of 
Messrs. Capeyron and Delange, upon the produc
tion of the memorandum of conditions under which 
the said sale by licitation took place before the 
Master of the Supreme Court, together with the 
award of that officer, and upon the said Messrs. 
Capeyron and Delange making and signing the 
declaration and statement required by sect. 58 of 
the Merchant Shipping Act 1854, and by form 
marked H  in the schedule thereto. And it was 
further ordered that the appellant should erase 
from his books the inscriptions which appeared 
therein against the said ship, the creditors having 
accepted to exercise their rights upon the sale 
price deposited with the Master of the Supreme 
Court.

The appellant thereupon wrote to the colonial 
secretary for instructions from the Governor of 
the Mauritius in the matter, and pending His 
Excellency’s answer did not make the registration 
and erasures as required.

On the 29th April 1879, before the instructions 
had reached the appellant, upon the application of 
the respondents, the appellant was ordered by the 
Supreme Court to appear before the said court to 
show cause why his person should not bo attached 
for disobedience to the said rule of court of the 
17th April, with costs against him.

On the 30th April 1879 the appellant accordingly 
appeared by counsel, and it was ordered that he 
should be allowed forty-eight hours, in order to 
comply with the said rule, and the case was 
further adjourned for further proceedings to the 
2nd May 1879.

The appellant, under the above circumstances 
and although he had not yet received instructions 
from the Governor of the Mauritius, obeyed the 
order of the court.

On the 2nd May 1879 the appellant again 
appeared by counsel before the said Supreme 
Court, and it was ordered that the said rule of 
the 29th April should be discharged, and that the 
respondent should recover against the appellant 
the costs incurred up to the execution by him of 
the judgment of the court.

There has been no local legislation affecting 
the registry of owners of ships, and the registra
tion thereof is wholly governed by the Merchant 
Shipping Act 1854, and the Acts incorporated 
therewith.

This appeal was then brought from the order of 
the 17th April 1879, and the orders based thereon.

The Attorney-General (Sir I I .  James, Q.C.) and 
A. L . Sm ith  appeared for the appellant.

The respondents did not appear, and the appeal 
was consequently heard ex parte.

In  addition to the cases referred to in the judg
ment, the case of the Union Bank o f London v. 
Lenanton (3 Asp. Mar. Law Cas. 600; 3 C. P. 
Div. 243; 38 L. T. N. S. 698) was cited in the 
course of the argument.

A t the conclusion of the arguments their Lord- 
ships took time to consider their judgment.

Jan. 21,1882.—Their L o r d s h ip s  gave judgment 
as follows : This is an appeal from a rule made by 
the Supreme Court of Mauritius, whereby it was 
ordered that the collector of customs at Port 
Louis in Mauritius do register in his books the 
British barque B aren tin  under the name of 
Messrs. Capeyron and Delange, of Port Louis, 
and whereby it was further ordered that the said 
collector of customs do erase from his books the 
inscriptions which appear therein against the said 
ship, the creditors having accepted to exercise 
their rights upon the sale price deposited with 
the master of the court. That rule was obtained 
upon the application of Messrs. Capeyron and 
Delange, the respondents, who claimed as pur
chasers of the barque at a sale by licitation. 
The appellant was the collector of customs at 
Port Louis, and in that capacity was registrar 
of British ships at that port. The barque was 
a British ship, and was registered at Port Louis 
in the name of Aimé Docinthe, a British subject, 
as the sole proprietor thereof, and in the names 
of Henry Capeyron, Emile Coeffic, and John Fer
guson, as joint mortgagees, for 18000, with in
terest at 9 per cent. The sale by licitation 
was ordered by the Supreme Court in a suit in 
which Marie Léonie Lilia François, as one of the 
heiresses of the late Jean Eliacin François, de
ceased, was plaintiff, and Aimé Docinthe, the 
registered owner' of the barque, and the guardian 
and sub-guardian respectively of certain minors, 
heirs of the said Jean Eliacin François, were de
fendants. In  the order for the sale made in that 
suit it was directed to take place before the master 
of the court according to law, and in the condi
tions under which the sale was directed by the 
court to take place, the sale was described as a 
judicial sale as regards the heirs François, and by 
licitation as regards Aimé Docinthe, of the barque 
Barentin , therein described as belonging for one- 
half to the estate and succession of the late Jean 
Eliacin François, and the other half to Aimé 
Docinthe. Neither the judgment of the Supreme 
Court by which the sale was ordered nor the 
grounds upon which it was based are before their 
Lordships. The registrar was ordered to register 
the barque under the names of the respondents 
upon the production of the memorandum of con
ditions under which the sale by licitation took 
place before the master, together with the award 
of that officer, aud upon the making and signing 
by the respondents of the declaration and state
ments required by sect. 58 of the Merchant Shipping 
Act 1854, and by form marked H  in the schedule 
thereto. I t  would be unnecessary, even if their Lord- 
ships hod the means for so doing, to inquire into 
the validity of the order for sale; that order was 
binding upon the parties to the suit, and the sub
stantial question to be determined in this appeal 
is, whether the registrar of British ships was 
bound to register as owners of the barque the 

1 purchasers under the award of the master made
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upon the sale by licitation. Their Lordships have 
had the benefit of the arguments of the learned 
Attorney-General and Mr. Smith on behalf of the 
appellant, but the respondents did not appear. 
Their Lordships have carefully considered the 
case, and have arrived at the conclusion that the 
registrar was right in refusing to register the 
respondents as owners of the barque, and to erase 
from his books the inscriptions contained in the 
register against the barque in the names ot the 
mortgagees. The determination of the question 
so far as it relates to the obligation on the part ot 
the registrar to register the respondents as 
owners, depends principally upon the proper con
struction of the 55th and 58th sections of the 
Merchant Shipping Act 1854 (17 &  18 Viet, 
e. 104). The 55th section enacts that a registered 
ship, or any share therein, when disposed of to 
persons qualified to be owners of British ships, 
shall be transferred by bill of sale, and such bill 
of sale shall contain such description of the ship 
as is contained in the certificate of the surveyor, 
or such other description as may be sufficient to 
identify it to the satisfaction of the registrar, and 
shall be according to the form marked E in the 
schedule to the Act, or as near thereto as circum
stances permit, and shall be executed by the trans
feror in the presence of, and he attested by, one 
or more witnesses. By sect. 57 it is enacted that 
every bill of sale for the transfer of any registered 
ship, or any share therein, when duly executed, 
shall be produced to the registrar of the port at 
which the ship is registered, together with the 
declaration required by sect. 56 to he made by a 
transferee, and that the registrar shall thereupon 
enter in the register book the name of the trans
feree as owner of the ship or share comprised in 
such bill of sale. By the 58th section it is enacted 
that if the property in any ship, or in any share 
therein, becomes transmitted in consequence of 
the death or bankruptcy or insolvency of any 
registered owner, or in consequence of the marriage 
of any female registered owner, or by any lawful
means other than by a transfer according to the 
provisions of the A c t, such transm ission shall be 
authenticated by a declaration of the person to 
whom such property has been transm itted , made 
in  the form  marked H  in  the schedule to the A c t, 
and contain ing the statements thereinbefore 
required to be contained in  the declaration of a 
transferee, or as near thereto as circumstances 
pe rm it and in  addition a statem ent describing the 
manner in  wh ich and the pa rty  to  whom such p ro
pe rty  has been transm itted. The fo rm  marked 
H  contains forms applicable to the cases of bank
rup tcy, insolvency, death, and m arriage respec
tive ly , bu t no form  applicable to any other means 
o f transm ission. In  each o f these cases, the 
m arriage, the bankruptcy or insolvency, or the 
death of the registered owner has to be declared, 
and by sect. 59 the declaration has to be accom
panied w ith  the proof required by th a t section of 
the transm ission by such means of the property 
in  the ship o r in  the share thereof from  the 
registered owner to the person en titled  by such 
transm ission ; and then by sect. 60 i t  is enacted 
tha t the reg is trar, upon the receipt o f such 
declaration so accompanied as aforesaid, shall 
enter the name or names of the person 
or persons entitled under such transmission 
in  the reg is ter book as the owner or
owners of the ship o r share there in  in  respect

of which such transmission has taken place, 
and such persons, if more than one, shall, how
ever numerous, be considered as one person 
only as regards the rule thereinbefore contained 
relating to the number of persons entitled to be 
registered as owners. The latter portion of the 
section refers to the enactment in sect. 37 that, 
subject to the provisions with respect to joint 
owners or owners by transmission, not more than 
thirty-two individuals shall be entitled to be 
registered at the same time as owners of any one 
ship. So strictly were the provisions of the 
earlier statutes relating to the transfer of British 
ships interpreted, that it was held by Lord Eldon 
that the doctrine of implied trust in a court of 
equity could not be extended to the case of a 
British registered ship where the title accrued by 
an act of the parties other than a transfer made in 
accordance with the provisions of the Merchant 
Shipping Acts, see E x  parte Yallop, 15 Ves. 60, 
and Curtis  v. Perry, 6 Ves 749. His Lordship, 
however, drew a clear distinction between such a 
case and a trust implied by law not arising out of 
an act in which the parties claiming the beneficial 
interest had joined. In  the case of C urtis  v. Perry,
6 Ves., bis Lordship, at p. 746, said, “ I  desire it 
to be distinctly understood that 1 give no opinion 
upon the effect of these two Acts of Parliament 
in cases of trusts implied by law and not arising 
out of an act in which the contracting parties 
join.” And again, in E x  parte Yallop, 15 Ves., 
at p. 70, “ The case of Curtis  v. Perry, though it 
does not rule this case, furnishes a strong intima
tion of my opinion that the distinction between 
trusts by operation of law unconnected with acts 
of the persons claiming interests, and trusts, in a 
sense perhaps by operation of law, but arising out 
of acts of the parties not regulated by the Act of 
Parliament, is founded on principle.” The deci
sion in E x  parte Yallop  was followed in the 
case of The Liverpool Borough Bank  v. Turner, 
decided by Lord Hatherley, then Wood, V.C. 
in 1 J. & H . 159 ; and 29 L. J. 827, Oh., 
upheld on appeal by Lord Campbell, L.C. (1 Mar. 
Law Cas. O. S. 21 ; 3 L. T. Rep. N . S. 84 and 
494). In  that case the Vice-Chancellor pointed 
out a distinction between the Merchant Shipping 
Act 1854, and the former statutes, viz , that in 
the former statutes the Legislature declared that 
an unregistered contract should have no effect at 
law or in equity, and that those words were left 
out in the Act of 1854, and this after they had 
been the subject of express decision. But, not
withstanding that distinction, it was held that 
an unregistered contract to assign an interest 
in a ship, when required as a security for past and 
future advances, was inoperative even in equity. 
In  his judgment in that case Wood, V.C. referred 
to sect. 58 with reference to the contention that 
the Legislature, in the Act of 1854, intended to 
depart from its general policy of requiring all 
transfers to be effected by the specified methods : 
he said, “ The phrase which strikes me as the 
strongest in favour of such a contention is that 
which is found in the 58th sect, which speaks of 
the transmission of the property in a ship by 
death, bankruptcy, marriage, or by any lawful 
means other than by a transfer according to the 
provisions of this Act. That is certainly a very 
strong expression, but the phrase must he looked 
at in connection with the context, because the 

I transmission is directed to be authenticated
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by a declaration in the form marked H  in 
the schedule which contains forms of state
ment that the owner is a natural born sub
ject, and also certain forms applicable to the 
transmission by death, marriage, bankruptcy, and 
insolvency.” Then, after referring to sects. 59 
and 60, his Honour proceeded : “ I t  is clear that 
these provisions cannot possibly apply to a con
tract for the sale of a ship, and whatever may 
have been pointed at by the words ‘ transmission 
by any lawful means other than by a transfer 
according to the provisions of the Act,’ it could 
not have been intended that any person should 
be at liberty to go to the registrar with a contract 
for sale in his possession and insist upon having 
it registered.” The above decisions are referred 
to not for the purpose of showing that a bene
ficial interest cannot now be created by implica
tion or by a contract neither registered nor made 
according to the provisions of the Merchant Ship
ping Act 1854, but for the dicta of and the prin
ciples laid down by the learned judges in construc
ting the earlier statutes. The law has been altered 
by the 25 &  26 Viet. c. 3, s. 63, passed since those 
cases were decided. By that section it is enacted 
that the expression “ beneficial interest,” when
ever used in the second part of the principal Act 
(i.e., the Act of 1854), includes interests arising 
under contract and other equitable interests, and 
the intention of the said Act is that without pre
judice to the provisions contained therein for 
preventing notice of trusts from being entered in 
the register book, or received by the registrar, 
and without prejudice to the powers of disposition 
and of giving receipts conferred by the said Act 
on registered owners and mortgagees, and 
without prejudice to the provisions contained in 
the said Act relating to the exclusion of unquali
fied persons from the ownership of British ships, 
equities may be enforced against owners and 
mortgagees of ships in respect of their interests 
therein in the same manner as equities may be 
enforced against them in respect of any other per
sonal property. I t  may be assumed for the pur
pose 'of argument, that, as regards ordinary 
movables, the award of the master to a purchaser 
on a sale by licitation vests the property in him 
without any deed or other conveyance, and that 
according to the law of Mauritius, there is no dis
tinction between legal and equitable estates. But 
the transfer of a British ship is not governed by 
the rules applicable to movables in general, but 
by the express provisions of the Merchant Ship
ping Acts, which make a clear distinction between 
the legal estate and mere beneficial interests in a 
British ship. I t  must be borne in mind that, by 
sect. 43 of the Merchant Shipping Act 1854, it is 
enacted that no notice of a trust, express, implied 
or constructive, shall be entered in the register 
book or receivable by the registrar. I t  may be 
admitted that the sale by licitation without a con
veyance by bill of Bale created a beneficial interest 
in the purchasers ; but the question is not whether 
the sale by licitation created a trust for or a bene
ficial interest in the purchasers, but whether it 
created such an interest in them as rendered it 
compulsory upon the registrar to register them 
as owners. That still depends upon the proper 
construction of the 58th section of the Act of 
1854. Their Lordships are of opinion that the 
words “ or by any lawful means other than by a 
transfer according to the provisions of this Act.”

in that section must be restricted and construed 
as comprehending only transmissions of the same 
nature as those previously enumerated in the 
section. I f  this were not so, they would in
clude any assignment by a registered owner 
not made according to the provisions of sect. 55 
of the Act of 1854, and would in effect nullify 
the provisions of that section. I t  must be ob
served that there is a clear distinction made in 
sects. 55 and 58 between a “ transfer ” and a 
“ transmission ; ” the same distinction is also 
made in sects. 73 and 74, and the form L  in the 
schedule as regards the transfer and transmission 
of mortgages. In  their Lordships’ opinion, a 
transmission, in order to be of the Bame nature 
as a transmission by bankruptcy, insolvency, death, 
or marriage, must be a transmission by operation 
of law, unconnected with any direct act of the 
party to whom the property is transmitted, and 
that a transmission to a purchaser at a sale by 
licitation is not such a transmission, inasmuch 
as it is connected with, and is the direct conse
quence of, an act of the person who applies for 
the order, and another act of the person who pur
chases, and to whom the property is transmitted. 
This view of the case is supported by sect. 103, 
clause 3, when read in conjunction with sect. 55; 
for if  a transfer by a judicial sale to a purchaser 
not qualified to be the owner of a British ship 
were a transmission, there would be no reason for 
placing him in a different position from a pur
chaser under sect. 55. In  the present case the 
purchasing and paying the purchase money for 
the ship by the purchasers was the act upon 
which the master’s award was based, and admit
ting that the adjudication and award of the 
master passed a beneficial interest to the pur
chasers without any further conveyance, the in
terest was not such as to entitle them to be 
registered as owners. Further, it may be re
marked that so long as Docinthe was registered 
as sole owner, the interest of the heirs François 
could not have been Buch as would have entitled 
a purchaser of it  under a judicial Bale to be regis
tered as the owner of it. In  the case of The 
Sisters, heard before the High Court of Admiralty 
in 1804 (5 Bob. Adm. Bep. 155), Lord Stowell ob
served, “ According to the ideas which 1 have 
always entertained on this question, a bill of sale 
is the proper title to which the maritime courts 
of all countries would look. I t  is the universal 
instrument of transfer of ships in the usage of all 
maritime countries, and in no degree a peculiar 
title deed or conveyance known only to the law 
of England. I t  is what the maritime law expeots, 
what the Court of Admiralty would, in its ordi
nary practice, always require, and what the Legis
lature of this country has now made absolutely 
necessary, with regard to British subjects, by the 
regulations of the statute law. This, no doubt 
was before the introduction of the transmission 
section, but the remark is applicable to all cases 
in which ships are transferred by purchase and 
sale, by whomsoever the sale is effected. I t  may 
be Btated, in corroboration of the view of the case 
taken by their lordships, that upon a sale of a 
ship in execution of a judgment the sheriff passes 
the property by bill of sale and their Lordships 
understand that, although upon the sale of a ship 
by order of the High Court of Admiralty in a 
judgment in  rem, the vessel becomes the property 
of the purchaser, it is the practice for the pur-
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chaser to procure a bill of sale from the marshal 
or commissioner, in order to entitle him to be 
registered in accordance with the Merohant Ship
ping Act 1854. The above view of their Lordships 
renders it almost unnecessary to say a word as to 
the order to erase thenames ofthe mortgagees from 
the register, except that it  is clearly invalid ; but 
it may be pointed out that the mortgagees were 
no parties to the proceedings for sale by licitation ; 
that that proceeding was not a judgment in  ren t; 
that the mortgagees were not called upon by the 
rule n is i to show cause against i t ; and that the 
only consent on the part of the mortgagees to 
forego their rights against the ship, and to 
exercise their rights upon the sale price, was upon 
the hearing of the rule nis i. Such a consent was 
not an act which would have justified the Registrar 
in making an entry on the register under sect. 68 
of the Act of 1854, that the mortgage had been 
discharged; still lesB did it render it obligatory 
upon him, or even authorise him, to erase the 
mortgages from the register, Such aproceeding, 
even if the mortgages had been discharged in the 
manner pointed out by the Act, would have been 
wholly unwarranted. There is no provision in the 
Acts which authorises the registrar to erase 
entries of mortgages upon their being discharged, 
and it would be in violation of the principle of the 
Registration Acts to erase any entries which 
appear on the face of the register. Eor the above 
reasons their Lordships will humbly advise Her 
Majesty to rescind the order above mentioned, 
and to order that the rule to show cause of the 
13th March 1879 be discharged, with costs. The 
respondents must pay the costs of this appeal.

Solicitor for the appellant, the S olic ito r to the 
Treasury.

Smpnmtt Court of Jubkaiitm
-----+-----

COURT OF APPEAL.
S ITT IN G S A T W ESTM IN STER .

Reported by  J . P . A s p in a i,l , P . W . R a ik e s , and A . H . 
B ittlesto n , Esqrs., Barristers-at-Law.

Monday, M arch  6,1882.
(Before B r e t t , C o tto n , and H o l k e r , L.JJ., 

assisted by Nautical Assessors.)
T i i e  O dessa .

APPEAL FROM FR0BATE, DIVORCE, AND ADMIRALTY 
DIVISION (AD M IR ALTY).

D a m a g e — Collision— Thames Conservancy Hides 
— Vessels meeting.

Whether “ two steam-vessels proceeding in  opposite 
directions, the one up and the other down the 
rive r Thames, are approaching one another so as 
to involve ris k  o f collision,”  w ith in  ru le  22 o f the 
Thames Conservancy Rules, is  in  a l l cases a ques
tion o f fa c t fo r  the court, and is not subject to 
the same in terpretation as that given by A rt. 15 
ofthe  Regulations fo r  Preventing Collis ions a t 
Sea fo r  vessels meeting end on or nearly end on.

When two steam-vessels are proceeding in  the 
Thames in  such directions that the ir respective 
courses i f  continued w il l  bring them so near 
each other as to cause a risk  o f collision, ru le  22 
o f the Thames Conservancy Rules is im perative

and both vessels must so manœuvre as to pass 
port side to port side.

Semble, when two steam-vessels are proceeding one 
up and the other down the river, and have the ir 
green lights on ly  in  sight each to each, and  
bearing one po in t on each other’s starboard bows 
at a distance o f a quarter o f a mile, they are 
approaching so as to involve ris k  o f collision, 
and are both bound to po rt the ir helms to pass 
port side to port side.

Semble, i f  each had the other’s green ligh t three 
points on the starboard bow they would not be 
approaching so as to involve ris k  o f collision. 

Observations on the difference o f the rules f o r  the 
navigation o f a rive r and those f o r  preventing  
collisions at sea.

T h is  was an appeal from a decision of Sir R. 
Phillimore, by which on the 7th April 1881 he had 
found the steamship M urton  alone to blame for 
a collision which took place in Gravesend Reach 
of the river Thames on the 22nd Nov. 1880 
between that vessel and the steamship Odessa.

The plaintiffs, the owners of the M urton, by their 
statement of claim alleged that the M urton, whilst 
coming down Gravesend Reach about 5 p.m. on 
the 22nd Nov., the wind being alight breeze from 
S. W., the weather hazy, and the tide first quarter 
ebb, was heading about E.S.E., and going about 
three knots through the water, and that the mast
head and green light of a steamship, which proved 
to be the Odessa, and a white light on board her, 
used as a signal for the Custom-house boat, were 
seen at a distance of about a quarter of a mile, 
and bearing about one point on the starboard 
bow of the M urton, and that thereupon the helm 
of the M urton  was starboarded a little, and the 
M urton  proceeded so as to pass the Odessa star
board side to Btarboard side : but the Odessa as 
Bhe came nearer shut in her green light and 
opened her red light, and caused immediate 
danger of collision. The helm of the M urton  was 
put hard a-starboard, and her engines set on full 
Bpeed ahead ; but the Odessa with her stem 
struck the starboard quarter of the M urton  and 
did her considerable damage.

The defendants traversed several of these 
allegations in the defence and counter-claimed for 
the damage they had sustained in the collision. 
A t the hearing it appeared from the evidence of 
the plaintiffs’ witnesses that the steam whistle 
of the M urton  was not blown.

The rules referred to in the arguments and 
judgments were :
Rules and Bye-laws fo r  the Regulation o f the N a v i

gation o f the R iver Thames. Order in  Council, 
18th M arch  1880.

Bye-laws and Rules for the Regulation of the Navigation 
of the River between Tantlet Creek and Teddington 
Lock.

Rules concerning Lights.
4. The lights mentioned in the following rules and no 

others, shall be oarried in a ll weathers from sunset to 
sunrise.

5. A steam-vessel when under way shall carry (a) On 
or before the foremast . . . .  a bright white l ig h t . . . (b)
On the starboard side a green ligh t........... (c) On the port
side a red ligh t............(d) The said green and red lights
shall be fitted in such a manner as to prevent these 
lights from being seen across the bows.

Rules as to Speed and Mode of Navigation.
14. Every steam-vessel when approaching another 

vessel so as to involve risk of collision shall slaoken her 
speed, and shall stop and reverse i f  necessary.
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Bye-Laws and Rules regulating the Navigation of the 
River between Yantlet Creek and a line drawn from  
Blackwall Point to Bow Creek.
17. When two steam-vessels are in sight of one another 

and are approaching with risk of oollision, the following 
steam signals shall be intimations of the oonrse they 
intend to take : (a) One short blast of the steam whistle 
of about three seconds duration to mean, “  I  am directing 
my course to starboard, and intend to pass you port side 
to port side,”  the use of this signal shall be optional; (5) 
Two short blasts of the steam whistle, each of _ about 
three seconds duration to mean “  I  am directing my 
course to port and intend to pass you starboard side to 
starboard side. This latter signal shall not be used in 
the case provided by rulo 22, when that rule can bo 
obeyed; but i t  shall be compulsory to use this signal 
when a departure from that rule is necessary to avoid 
immediate danger.

Steering and Sailing Rules.
22. When two steam-vessels proceeding in opposite 

directions, the one up and the other down^the river, are 
approaching one another so as to involve risk of collision, 
they shall pass one another port side to port side, 
f. 24. Steam-vessels crossing from one side of the river 
towards the other side shall keep out of the way of 
vessels navigating up and down the river.

Regulations fo r  Preventing Collisions a t Sea. 
Order in  Council, 9th Jan. 1863.

Art. 13. I f  two Bhips under steam are meeting end on 
or nearly end on so as to involve risk of collision, the 
helms of both shall be put to port, so that each may pass 
on the port side of the other.

Order in  Council, 30th Ju ly  1868.
The said two articles 11 and 13 respectively only apply 

to eases where ships are meeting end on or nearly end on 
in suoh a manner as to involve risk of oollision. They 
consequently do not apply to two ships which must, if  
both keep on their respective courses, pass clear of each 
other.

The only cases in which the said two articles apply are 
where each of the two ships is end on or nearly end on to 
the other; in other words, to oases in which by day each 
ship sees the masts of the other in a line or nearly in a 
lino with her own ; and by night to cases in which eaoh 
ship is in such a position as to'see both the side lights of 
the other.

The said two articles do not apply by day to cases in 
which a ship sees another ahoad crossing her own course, 
or by night to cases where the red light of one ship is 
opposed to the rod light of the other; or where the green 
light of one ship is opposed to the green light of the 
other ; or where a red light without a green light, or a 
green light without a red light, is seen ahead ; or where 
both green and red lights are seen anywhere but ahead.

Regulations fo r  Preventing Collisions at Sea.
Order in  Council, 14th Aug. 1879.

Art. 15 is the same as art. 13 of the regulations of 
9th Jan. 1863, with the addition of the explanatory 
regulation of 30th July 1868,both of which are given above, 
with the exception that instead of in the earlior rule, 
“  the helms of both shall be put to port,”  the expression 
used is 11 each shall alter her bourse to starboard.’

B utt, Q.C. and Clarkson, Q.C. for the plaintiffs, 
owners of the M urton , after the close of their 
evidence, and on an intimation from the Court that 
the case had not been clearly made out.—I t  is cus
tomary, even if not compulsory, in the Thames 
for vessels to keep to the starboard side of the 
mid-channel, that is, for those coming up to keep 
to the north shore, and those going down to the 
south shore; in that case they will pass port side 
to port side. We are coming down to the Bouth 
of mid-channel, and see a vessel coming up 
still more to the south. She is showing a special 
light not authorised by the regulations, but which 
we know indicates that she is signalling for a 
Custom-house officer, and they are stationed on the 
south shore. We see that vessel’s green light on

our starboard bow, and, if she had continued on 
her course, there could have been no collision; 
and therefore rule 22 does not apply. We star
boarded our helm to give her more room, but 
there being no risk of collision, it was not neces
sary to give the sound signal prescribed by rule 
17 (5); the collision was solely caused by the 
wrongful act of the Odessa in porting when the 
vessels were in a position of safety. I f  vessels 
with green lights open on the starboard bow, that 
is in a position of safety, green to green, are to 
port across each other’s bows, to comply with rule 
22, it will not prevent (rat cause collisions.

Webster, Q.C. and B uch n ill, for defendants, 
owners of Odessa, elected not to oall witnesses. 
This is clearly a case of meeting ships within rule 
22. I t  is immaterial whether they were on the 
south side or north side of the river ; if  they were 
approaching so as to cause risk of collision, each 
was bound to port. We did port; they star
boarded. The fact that they thought it necessary 
to do something shows they thought there was 
some risk. Besides they gave no proper sound 
signal, as required by Art. 17 (5) of the Thames 
Conservancy Rules, to show that they intended to 
act otherwise than under rule 22.

Sir R. P h illim o k e .—I  pronounce that this is a 
case in which the 22nd rule is applicable. Here 
are two steam-vessels proceeding in opposite 
directions, the one up and the other down the 
river, and approaching so as to involve risk of 
collision. They should have passed one another 
port side to port side, instead of which in this case 
the helm of the M urton  was put a-starboard, and 
the intention on her part was to pass starboard 
side to starboard side. The whistle ought to 
have been used, but it was not used. On the 
whole, I  am of opinion, and the Elder Brethren 
agree with me, that this is a case in which rule 
22 is applicable. I  think, therefore, that it is un
necessary to consider whether there was also a 
breach of rule 17. I  find the M urton  to be to 
blame for the collision, and I  pronounce for the 
owners of the Odessa both in the action and on 
the counter-claim.

Erom this judgment the plaintiffs appealed.
M arch  6,1882.—The appeal came on for hear

ing.
B utt, Q.C. and M yhurgh, Q.C. for appellants.—  

The decision of the court below was clearly wrong. 
The case is clearly one of green light to green 
light, and therefore one in which there is no risk 
of collision if both keep their course. This rule of 
the Conservancy must be subject to the same con
struction as the similar rule for preventing col
lisions at sea; its language is only different to 
adapt it to the turns of a river ; but here the 
collision was in a straight reach, and therefore it 
is subject to precisely the same construction as at 
sea. Inconsequence of a decision of Dr. Lushington 
that vessels were meeting when a green light of 
one was open on the starboard bow of the other 
( The Cleopatra, Swabey, 135), the original rule 
(13) of the regulations made in 1862, that when 
vessels were meeting “ end on or nearly end on 
each was to port, was explained by Order in Council 
of the 30th July 1868 to apply only when meeting 
“ in such a manner as to involve risk of collision,’ 
which is the same expression as is used in the rule 
of the Conservancy, and that is further explained
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by the same Order in Council to mean that it only 
applies . . . .  by night to a case in which each 
ship is in a position to see both side lights ot the 
other ship, which was not the case here. The same 
Order in Council further says expressly that the 
article does not apply, that is, that there is no 
risk of collision when by night “ the green light 
of one ship is opposed to the green light ot the 
other,” which is precisely this case. There was 
therefore no obligation on the M urton  to port her 
helm so as to pass the Odessa port side to port 
side, and to do so would be most dangerous, the 
fact that the starboard side rule for narrow 
channels contained in the New Regulations for 
Preventing Collisions at Sea is n 't  expressly in
corporated in the Conservancy rules -hows that it is 
not intended that vessels should always pass port 
side to port side. There being no obligation to do 
so, and no risk of collision in not doing so, there was 
no harm in the M urton, ex majore cautela, star
boarding a little, but that starboarding not being 
done to avoid a collision, or caused by danger ot a 
collision, or in the words of the rule itself (17 b),
“ to avoid immediate danger,” there was no obliga
tion to use the sound signal. That there was no 
obligation to port with a green light open is further 
shown by the decision in The Ericsson (Swabey,
35), which, though a decision upon the repealed
section (296) of the Merchant Shipping Act 1854, 
is applicable to this case of vessels meeting, ihat 
rule 22 in the Conservancy Rules is not always 
applicable to the cases of vessels meeting, one 
going up and the other down the river, is shown 
by the recent case of The L ib ra  (4 Asp. Mar. ri. C. 
439; L. Rep. 1 P. Div. 139; 45 L. T. Rep. N. S. 
161).

Webster, Q.C. and B uckn ill, for the respondents, 
were not called on.

B b e t t , L.J.—I t  seems to me that in this case 
we muBt affirm the decision of the learned judge 
of the court below. I  take that judgment to be, 
that the position of the vessels, even as given by 
the witnesses for the M urton, was in the opinion 
of the assessors below such, not that there must 
have been a collision if they proceeded in the 
courses they were then upon, but that there would 
have been risk of collision in this sense—that, it 
the vessels had kept on, they would have passed 
so closely to each other that any small obstruction 
in the river, or slight variation in their course, 
would have caused a collision. .̂ n y ori*8>
they were in such a position that, it they had con- 
tinued their courses, there would have been reason
able risk of a collision. Now, it is said that the 
vessels were going on nearly parallel courses, and 
that they were a quarter of a mile off when they 
saw each other’s green light. That is true. But 
how did each vessel see the green light of the 
other P Those on board the M urton  saw the green 
light of the Odessa, a point on their starboard bow. 
That might be, although the vessels were not on 
exactly parallel courses ; but if  one vessel was only 
slightly pointing to the other the two vessels 
might have crossed one another s course, i t  is 
only on the supposition that both vessels would 
keep on parallel courses that they would pass each 
other without collision. Mr. Butt says that so 
long as green light was to green light there would 
be no danger of a collision; and he says, if we 
hold to the contrary, that will be making a hard 
and fast rule. On the contrary, I  think that, if

we adopted his theory, we should be making a 
hard and fast rule. Whether there is risk of 
collision must be a question of fact and skill, to be 
decided by the learned judge, with the assistance 
of assessors, on the evidence brought forward, i t  
the vessels had been three or four points off, show- 
ino- green light to green light, I  would say that 
there was no risk of collision; but when you come 
to two points, I  do not know exactly what tne risk 
would be. But when you come to one point, it 
seems to me, as far as I  can understand the 
matter—and I  have heard it very often discussed, 
and evidence given on the point—that it  is 
very difficult to show that there is not risk 
of collision. W ith three points there is hardly 
any risk, but even then it must depend on the 
circumstances of the case. Well, m the court 
below the judge, with the assistance of assessors, 
has come to the conclusion, as I  gather from 
the judgment in the case, that there was risk 
of collision, and he adds: I  am of opinion, and 
the Elder Brethren agree with me, that this is a 
case in which the 22nd rule of the Navigation 
Rules of the River Thames applies.” I  under
stand that they agreed upon this—-that in fact, the 
vessels were in such a position that there was the 
risk of a collision. Our attention has been called 
to the sea rule, which would have applied in this 
case elsewhere than in the river Thames, and that 
the words “ end on” which appeared in ohese rules 
are omitted from the 22nd rule of the Rules for 
Thames Navigation: but there is a good reason why 
the words “ end on ” are omitted from the Thames 
rules. The sea rules and those rules are naturally 
different. I  think I  know why this, the 22nd 
Thames rule, is different from the sea rule. 
The difference is owing to the considerations 
arising from the narrow width of the river 
Thames. I t  is very difficult for two vessels, one 
going up the river and the other going down, not 
to "be nearly “ end on.” Therefore those words 
are not necessary, and vessels are supposed to 
keep so wide apart at sea that the sea rule would 
not apply to navigation in the river Thames. 
The whole question is one of fact; and the whole 
point to be decided in this case is, whether the 
vessels were in such a position when they sighted 
each other that there was a risk of collision. The 
moment that that question of fact is decided, m 
all circumstances the rule becomes absolute that 
the vessels must port their helms. In  the present 
case the M urton  starboarded her helm, and the 
other vessel, the Odessa, ported. That being so, 
I  am of opinion that the decision of the court 
below must be affirmed. . .

C o tto n , L.J.—I  am of the same opinion. M r 
Butt said that this 22nd rule had no application 
unless the vessels were “ end on,” as explained by 
the Order in Council of 1868. In 'm y  opinion it 
would be wrong to say that this rule had no 
application in this case. The facts of each 
particular case must be decided as they  ̂ arise, 
whether in the river under the Thames Navigation 
Rules or at sea under the sea rules. When two 
vessels are proceeding in opposite directions so as 
to involve risk of collision, the 22nd rule of the 
Thames Rules must apply; but, whether the rule 
applies, all depends upon the question ot tact. I t  
there is a risk of collision, the rule applies ; but it 
is a question of fact to be decided in each case. 
The bearing of each vessel, and her distance, must 
be carefully considered; and on these facts it must
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be decided whether or not there was risk of 
collision. This is a question upon which the 
assessors can assist us, and 1 have asked them as 
to the risk of collision in the present case; and 
they have answered that there was risk of collision 
from the first. They hold that, if the two vessels 
had gone on in the course in which they were 
proceeding, the slightest accident might have 
brought about a collision. The M urton  ;has not 
obeyed the rule to be adopted under such circum
stances, and therefore she is to blame for the 
collision. The judgment of the court below must 
therefore be affirmed.

H olkep, L.J.— I  think this case falls under rule 
22 of the Rules for Regulating Navigation on the 
River Thames, and I  think it highly probable that 
the words “ end on” were deliberately excluded 
from this rule. I  concur in the judgment.

Bbett, L.J.—I  may add that I  agree with what 
Mr. Butt has said on the question of a risk of 
collision at sea, and if the words “ end on ” were 
inserted in this rule, it would be subject to the 
same interpretation as the rule at sea; but 
whether there is a risk of collision on either a 
river or at sea, iB a question which must be 
decided on the evidence. Each case is to be 
determined in the same way according to the facts 
brought to light as to the relative position of the 
vessels.

Appeal dismissed w ith  costs.
Solicitors for the appellants, owners of the 

M urton, Lowlets and Co.
Solicitors for the respondents, owners of the 

Odessa, P ritcha rd  and Sons.

Ju ly  1, 2, and Aug. 5,1881.
(Before Bramwell, Bbett, and Cotton, L.JJ.)

Robeetson v. The A mazon Tug and L ighteeage
Company.

Contract between master and shipowner— Specific 
ship— Im plied  w a rran ty  as to efficiency.

The p la in t if f  agreed to tahe a  named steam-tug, 
towing six sailing bargee, fro m  H u ll to the B razils , 
paying and provid ing fo r  the crew, and fu rn is h 
ing a l l necessary instruments. The defendants 
agreed to pay fo r  these services 10201. A fte r she 
had started the boilers\and engines o f the steam- 
lug in  question turned cut to be considerably out 
o f repair, and in  consequence the voyage occupied 
sixty days more than i t  would otherwise have 
done. The fa c t o f the engines being out o f repa ir 
was not known to either pa rty  at the time o f the 
contract.

Held (Bramwell, L . J . !dissentiente), that there was 
no im plied w arranty by the defendants that the 
tug should be reasonably efficient fo r  the p u r
poses o f the voyage,

Judgment o f Lo rd  Coleridge, C.J. reversed.
The plaintiff, a master mariner, brought this 
action against the defendant company for an 
alleged breach by them of a contract, the terms of 
which are expressed in the following document:

I, Robert Robertson, hereby agree to take Bteam-tug, 
towing six sailing barges, from Hull, and one Bmall 
steamer from the Downs, the latter-named to assist when 
required, to Para, Brazils, providing and paying orew of 
officers, sailors, Btokers, and trimmers (forty-one men all 
told), also provisions for all on board for seventy dayB, 
and finding nautical instruments and charts for the navi
gation of the above said steam-tig, steamer, and six

barges, the company paying pilotage from H u ll to sea ; 
all surplus stores to be left on board to be taken over by, 
and to be the property of, the company. I  hereby under
take to do all the above, and hold the company harmless 
in regard to the return of the above crew from Para, 
expenses for which shall be borne by me wholly from the 
date of the arrival of the vessels in Para, for the sum of 
1O20J. sterling, 1001. of which shall be payable to me on 
signing contract, and a further snmof 6001. sterling before 
leaving Hull, for which I  shall give guarantee satisfactory 
to the company, the balance of 3201. sterling to be paid 
by the company’s agent in Para, on their being satisfied 
that no claims exist against the company in regard to 
me, Captain Robertson, or my crew.

(Signed) R o b e r t  R o b e r t s o n . 
London, July 12, 1876.
The steam-tug supplied by the defendants under 

this contract was the V il la  Bella, which had been 
named to the plaintiff at the time of the contract, 
and during the voyage it turned out that her 
boilers and engines were very much out of repair. 
In  consequence the voyage took considerably 
longer than was contemplated by the plaintiff, 
and he brought this action to recover the loss that 
he had thereby incurred.

The action was tried by Lord Coleridge, C.J. 
without a jury, who gave judgment, upon further 
consideration, for the plaintiff, the amount of 
damages to be referred.

From this judgment the defendants now 
appealed.

Sir Hardinge G iffard, Q.C. and Kenelm Digby 
for the defendants.

B utt, Q.C. and Edw ard Pollock for the plaintiff.
Cur. adv. vu lt.

Aug. 5.—Bramwell, L.J.—I  am of opinion that 
the judgment should be affirmed. We disposed 
on the hearing of that part of the case which 
relates to the Galopin, holding that in respect 
of it the plaintiff had a cause of action, if he could 
prove any damages resulting from the breach of 
contract in relation to that tug caused by its de
sertion from the enterprise. I t  remains to con
sider the question as to the larger tug. Now the 
plaintiff’s complaint was not that the vessel] was 
unfit for the voyage and work; that it was not 
properly built or strong enough; nor did he 
complain that the machinery or boiler was in
adequate, not of the best make, or a good make, 
or strong or large enough. Had such been his 
complaint, then I  think it ought to have failed, 
because bis engagement was with respect to 
specific things, and he took them for better or 
worse. I t  is admitted that this was so, and rightly 
admitted. For in the same way as it might be 
shown that, on the sale of a horse or carriage, a 
particular horse or carriage was meant, so might 
it be shown in this case that a specific and definite 
vessel and specific and definite barges were meant. 
The plaintiff’s complaint was that he had agreed 
upon a lump sum to take this vessel, towing several 
lighters, to the Brazils, that it was important to 
him that the vessel and apparatus should be 
efficient, as the faster he went tho more he gained, 
and the slower he went the less he gained or the 
more he lost. He proved as a fact that the boilers 
were out of order, that they were sufficient in 
themselves, but needed repairs, and that in conse
quence it took him much longer to perform his 
undertaking than it otherwise would have done. 
The defects, the want of repair, were obvious- 
obvious to anyone whojhad looked at or tried the 
boilers. The question is, if this gives a cause of



MAKITIME LAW CASES. 497

Ct. of A pp.] R obertson v . T he A mazon T ug and L ighterage Company.

action. I  am o£ opinion that it does. The con
tract of the defendants was to deliver to the plain
tiff the tug and barges, with and in relation to 
which he was to perform a certain work, or bring 
about a certain result, for the profitable doing of 
which the efficiency of the tug was all important. 
The case seems to me the same as a contract of 
hiring, and as all contracts when one man furnishes 
a specific thing for another which that other is to 
use. The man so letting and furnishing the thing 
doos not, except in some cases, undertake for its 
goodness or fitness, but he undertakes for the 
condition being such that it can do what its means 
enables it to do. Thus, if  a man hired a specific 
horse and said he intended to hunt with it next 
day, there would be no undertaking by the letter 
that it  could leap or go fast; but there would be 
that it should have its shoes on, and that it should 
not have been excessively worked or used the 
day before. I  am asked where I  find this rule in 
cur law ; X frankly own I  cannot discover it plainly 
laid down anywhere. But it seems to me to exist 
rs a matter of good sense and reason, and it is, I  
think, in accordance with the analogous authorities.
1 am afraid that the nearest is the dictum of Lord 
Abinger in S m ith  v. M arrable  (11 M. & W . 5). 
“ No authorities were wanted,” “ the case is one 
which common sense alone enables us to decide. 
The subject is treated in Story on Bailments, 
sec. 383. And certainly according to what is said 
there, if this had been a case of letting to hire the 
defendants would be liable. But as Story says, 
speaking of the letter’s obligations (sect. 392); 
“ I t  is difficult to say (unreasonable as they are in 
a general sense) what is the exact extent to which 
they are recognised in the common law. In  some 
respects the common law certainly differs. This 
is so. What Story mentions, however, does not 
effect the principle I  contend for. I  have referred 
to some of Story’s authorities; I  may also 
refer to Merlin, Repertoire, Bail, sect. 6. Sm ith  
v. M arrable  (11 M. & W . 5); and Wilson v. 
f lin c h  H atton  (36 L. T. Eep. N . S. 473 ; L. Rep.
2 Ex. Div. 336), are favourable to the plain
tiff’s contention. In  the former case is Lord 
Abinger’s reference to “common sense.” But, as 
to these two cases, I  am afraid “ common sense 
has differed much in different people, and it is 
certainly remarkable that in the latter case the 
Lord Chief Baron refers to the plaintiff as “ a lady 
who generally resides in the country coming to 
town for the season, sending her carriage, horses, 
and servants,” &c., and proceeds, “ therefore it is 
abundantly clear that it was in contemplation of 
both parties that the house should be ready for 
her occupation.” Even if both parties “ contem
plated ” that, I  do not know it follows that they 
“ agreed.” The cases oiReadheadv. M id lan d  R a il
way Company (16 L. T. Rep. N. S. 485 ; L. Rep. 2
Q. B. 412) and H ym an  v. Nye  (44 L. T. Rep. 
N. S. 919; L. Rep. 6 Q. B. Div. 685) do not 
help. They and similar cases show that where 
there is an undertaking to supply an article not 
specific, the article must be “ as fit for th9 purpose 
for which, it is hired a»s care and skill can. make 
it.” The article here was specific, but I  think the 
same reasoning which leads to that conclusion 
shows that when the article is specific, it must be 
supplied in a state as fit for the purpose for which 
it is supplied, as care and skill can make it. I t  
was asked in the course of the argument, whether 
the defendants would have complied with their

V ol. IV ., N.S.
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agreement, had there been no rudder to the 
ship—if, as was suggested, a ship is not a ship 
without a rudder, or if some of its copper was off 
if it was a coppered ship, or if there was a large 
hole in the deck or no covering to the hatchways F 
I  think it impossible to say that there was not a 
duty on the defendants to have tho tug free from 
such defects, and consequently impossible to say 
that there would not be in such a case a breach of 
their implied agreement. So I  think there is 
now, aud that the judgment muse be affirmed.

B rett, L.J.—I  am sorry that in this case I  can
not agree with the judgment of Bramwell, L.J. 
The case was tried before Lord Coleridge without 
a jury, and Lord Coleridge was of opinion that, 
under the circumstances, there was an implied 
warranty that the larger tug was reasonably fit 
for the purposes for which it was to be used. The 
contract between the plaintiff and defendants was 
in writing, and the only parol evidence which was 
admissible to my mind for the purpose of con
struing the contract was evidence to show what 
was the subject-matter of the contract. That 
evidence showed that the defendants were the 
owners of the large tug the V il la  JBella and of the 
smaller vessel the Galopin, and that they were 
desirous that these tugs should proceed to the 
Brazils with certain barges. The larger vessel, 
the V illa  Bella , was named to the plaintiff at the 
time of the contract, and, although I  do not think 
it is material, the plaintiff had an opportunity of 
seeing it. That at once makes the contract a 
contract with regard to that specific vessel. Now 
the plaintiff, being a skilled mariner and master, 
undertook by this contract to take the command 
of the expedition to the Brazils, and to conduct 
the large tug, the V illa  Bella, and the barges across 
the sea. He was to be supplied, of course, with 
the means of working the large tug and also the 
smaller vessel, but he undertook amongst other 
things to provision the crews, and further be 
undertook to conduct this expedition^ for a fixed 
sum. I t  therefore was most material to him 
to calculate what would bo the time in which he 
should in all probability perform the voyage. 
The larger tug, the V il la  Bella, at the time when 
the contract was made, had been kept during the 
winter in a state which is not infrequent, that is 
to say, sunk in the water, which may not be so 
bad for the vessel itself, but if. certainly is very 
deleterious to the engines. She was, in fact, a 
vessel with engines considerably damaged, but she 
was the vessel which the plaintiff undertook to 
conduct across the Atlantic. I  agree with my 
Lord that there is an analogy, and a somewhat 
close one, between this case and the case of a 
person hiring some chattel for the purpose of 
using it. I  think it would be true to say, as in the 
case he puts of the horse, that where a person 
hires a specifio thing for the purpose of using it, 
there is an implied contract on the part of the 
latter that he will, in tho meantime, keep the thing, 
as I  should say, in repair, that is, he will not, by 
want of reasonable care after the contract is made, 
allow it to become worse than it was at the time 
the contract was made. But with great deference 
to him, I  think that the facts of this case do not 
raise the point upon which his judgment rests. 
The V il la  B e lla  was a vessel with damaged 
engines at the time the contract was made, it was 
that vessel with these engines, such as they were, 
that the plaintiff undertook to conduct across

2 K
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the Atlantic, Now I  think there would be an 
implied contract on the part of the defendants 
that they would not, by want of reasonable care, 
allow that vessel with its damaged engines to get 
more out of repair at the time the voyage was 
to commence than it was at the time that the 
contract was made. I  think they were bound by 
an implied contract to take all reasonable care to 
keep the vessel as good and as efficient for the 
work it was to do as it was at the time tbe con
tract was made. But it would be to say that they 
were bound to make it better than it was at the 
time of the contract, if it is to be said that they 
were bound to band it over to the plaintiff 
in a state reasonably fit for the purpose of the 
work it was to do. Now, as I  understand my 
Lord, he would not imply such a contract as 
that, but if he would, 1 must say that, with 
all deference, I  cannot agree to it. When 
there is a specific thing, there is no implied 
contract that it shall be reasonably fit for the pur
pose for which it is hired or is to be used. That 
is the great distinction between a contract to 
supply a thing which is to be made, and which is 
not specific, and a contract with regard to a 
specific thing. In  the one case you take the thing 
as it is, in the other the person who undertakes to 
supply it is bound to supply a thing reasonably fit 
for the purpose for which it is made. Therefore, 
it seems to me that the judgment of my Lord 
really does, I  believe, come to what was the opinion 
of Lord Coleridge, although in words he negatives 
it. I t  seems to me that he holds that the defen
dants were bound to supply this large tug in a 
condition reasonably fit for the purpose for which 
the contract was made, and the breach upon which 
he relies really is that it was not so fit, whereas it 
seems to me that there was no such implied con
tract. I  wish to put my view as plainly as I  can. 
I f  there had been evidence in this case that, after 
the contract was made, the machinery, from want 
of reasonable care by the defendants, had become 
in a worse condition than it was at the time of 
the contract, I  should have thought that there 
would have been a breach of contract, for which 
the defendant would have been liable. But I  find 
no such evidence. The only misfortune about the 
tug was that the machinery at the time the con
tract was made was in such a condition that the 
vessel was not reasonably fit for the purpose of 
taking barges across the Atlantic. Therefore, the 
misfortune which happened was the result of a 
risk which was run by the plaintiff, and of which 
he cannot complain, and consequently he has no 
cause of action as regards the V illa  Bella. The 
plaintiff is thus reduced in order to maintain his 
action, to show that he suffered damage by the 
desertion of the Galopin. He is entitled to nominal 
damages in respect cf such desertion, and, if he 
can prove that he suffered any substantial damage 
by reason of it, then the nominal damages will be 
increased accordingly.

Cotton, L.J.—This is an action for breaches of 
a contract, and the breaches related to two 
matters. One of them related to the smaller 
vessel, the Galopin, and that we disposed of at 
the time the case was argued, and we did so on 
the ground that on the fair construction of the 
written contract there was a contract on the part 
of the defendants that the smaller steamer, which 
was not named, the Galopin, should assist when 
required by the plaintiffs, and that she deserted

the expedition, and that there was a breach as to- 
that part of the contract. Our judgment was- 
reserved as to that part of the plaintiff’s claim 
which sought to recover damages for loss sus
tained by the inefficiency of the V illa  Bella. This 
inefficiency was attributed to the fact that the 
boilers of the V illa  Bella  were not sufficiently 
powerful for the engines, and principally to the 
fact that the boilers were in a bad condition, in 
consequence of what had happened to the tug 
before she became the property of the defendants. 
The defendants were not aware of these defects, 
and the plaintiff cannot recover on the ground 
of false representation. He must recover, if  at 
all, on the ground of breach of warranty. The 
contract does not contain in express terms any 
warranty, and there is some uncertainty as to the 
form of the warranty on which the plaintiff relies. 
I t  must be either, as urged in argument, and held 
by Lord Coleridge, that the V illa  B e lla  was a 
vessel reasonably fit for the service to be per
formed, or, as I  understand Bramwell, L.J. to 
hold, the V il la  Bella  and her engines were in a 
reasonable state of repair, and otherwise in a con
dition fit for the service, so far as that vessel and 
her engines could be so. The plaintiff tendered 
evidence to show that there was such a contract 
between the parties. But parol evidence is not 
admissible to construe the contract; and, even if  
in such action it would be open to the plaintiff 
to reform the contract, the evidence would 
not establish what is essential for such a case, 
viz., that both parties agreed to a contract not 
expressed in the written document. But evidence 
is admissible to show what the facts were with 
reference to which the parties contracted, and 
thus to enable the court to apply the contract. 
The evidence showed that at the time of the con
tract the defendants were proposing to send out 
tho V illa  Bella, and that this was known to the 
plaintiff. The contract must therefore be dealt 
with as one made with reference to an ascertained 
steam vessel. Though the contract contains no 
warranty in terms, the question remains whether 
there are in it expressions from which, as a matter 
of construction, any such warranty as that relied 
on by the plaintiff can be inferred. In  my opinion, 
this is not the case. The question remains, does 
the contract put the plaintiff and defendants into 
any relation from the existence of which the law, 
in the absence of any actual contract, implies such 
a warranty as is relied on by the plaintiff ? In  my 
opinion, it does not. The plaintiff was to be 
master of the V illa  Bella, but the law does not, as 
against the owner, imply in favour of a captain or 
master any warranty of the seaworthiness or effi
ciency of the vessel: (Couch v. Steel, 3 E. & B. 
402.) Here, however, the plaintiff is more than 
master. I t  has been suggested that plaintiff 
is in the same position as the hirer of an ascer
tained chattel, and the defendants in the same 
position as the person who lets the chattel 
for hire. There is at least a doubt what 
warranty the law implies from the relation of 
hirer and letter to hire of an ascertained chattel. 
But, however this may be, in my opinion (he 
relation of the parties here is different. The 
plaintiff here contracts with the defendants for a 
sum to be paid by them to take a vessel and 
barges to South America, with liberty to use the 
vessel as a tug. I  say with liberty, for it can 
hardly be said that it  would have been a breach
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of contract on his part not to use the motive 
power of the tug, but to tow both the I  i l ia  Bella  
and the barges to their destination. I f  the vessel 
were not at the time of the contract ascertained 
and known to both parties, probably the contract 
would imply such a warranty as is relied on by the 
plaintiff. But a contract made with reference to 
a known vessel, in rriy opinion, stands in a very 
different position. In  such a case, in the absence 
of actual stipulation, the contractor must, in my 
opinion, be considered as having agreed to take 
the risk of the greater or less efficiency of the 
chattel about which he contracts. He has to 
determine what price he will ask for the service 
or work which he contracts to render or to do. 
He may examine the chattel and satisfy himself 
of its condition and efficiency. I f  he does not, and 
suffers from his neglect to take this precaution, 
be cannot, in my opinion, make the owner liable. 
He must, in my opinion, be taken to have fixed 
the price so as to cover tbe risk arising from the 
condition of the instrument which he might have 
examined if he had thought fit so to do. I t  may 
well be that, where parties enter into such a 
contract as chat which exists in the present case, 
there is an implied contract that the owner of the 
chattel will not after the agreement, and while 
the chattel remains in bis possession, use or treat 
it in any way which will render it unfit tor the 
service which has to be performed, and that he 
will take such care of it as is reasonable, having 
regard to the purpose for which it is under the 
contract to be used. Bur, in the present case, the 
inefficiency of the V illa  B e lla  arose not from any 
improper use of the vessel by the defendants, or 
any neglect on their part to take care of it 
after this contract, but from defects which, though 
unknown to the plaintiff and defendants, existed 
at the date of the contract. The cases of Sm ith  v. 
M arrable  (ubi ¡■■up.), and Wilson v. Finch^ H atlon  
(ubi sup.), or at least the judgments in those 
eases, have been relied on in support of the 
plaintiff’s case. Each of those cases arose on a 
contract of hiring, and in each the hirer was de
fending himself against a claim for damages in 
respect of a refusal on his part to perform his 
contract of hiring, while in this case the plaintiff 
who is (in my opinion, erroneously) said to be in 
the position of hirer, is suing lor damages. In  
those cases, if there was an implied condition that 
the thing, a furnished house, was fit for the 
purpose for which it was let, bv reading into the 
contract to take the house “ if fit for habitation, 
the defendant was excused. Here the plaintiff 
must establish that there was a warranty to that 
effect. In my opinion the plaintiff cannot 
establish that there was such a warranty as that 
on which be must rely, and the defendants are, 
as regards this part of the claim, entitled to have 
the judgment reversed.

Judgment reversed.
Solicitors for plaintiff, Burnley and Burnley.
Solicitors for defendants, Ashurst,, M orris , Crisp, 

and Co.

Thursday, Ju ly  7, 1881.
(Before Brett, Cotton, and H olker, L  JJ. and

Nautical Assessors.)
T he F arnley H all.

APPEAL FROM PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION (ADM IRALTY).

Salvage— Amount — Apportionm ent — Deviation— 
Discretion o f judge— Circumstances under which 
Court o f Appeal w i l l  in terfere—S tatutory signal 
o f distress.

The Court o f Appeal w i l l  a lte r an aw ard o f salvage 
made by the court below, where there is reason to 
believe that the court below has not taken in to  
consideration the circumstance that rendering a 
salvage service to property alone constitutes a 
deviation in  point o f law, however sm all the 
deviation may be in  po in t o f fact.

In  a service m a in ly  rendered by the steam power 
o f the salving ship, and. which had occasioned a 
deviation in  po in t o f law, and in  rendering which 
the crew are exposed to some p e ril, an apportion
ment o f two-thirds to the shipowner and one-third 
to the master and crew altered to five-n in ths to the 
shipowners and fou r-n in th s  to the master and 
crew, and the total award increased from  6001. 
to 9001.; owners' share increased fro m  4001. to 
b00l.; master’s share increased fro m  801. to 100i., 
crew’s share increased from  1201. to 3001.

T his was an appeal of the plaintiffs from a decision 
of Sir Robert Phillimore assisted by Elder Brethren 
of tbe Trinity House, by which, on the 28th July 
1881, he had awarded the sum of 6001. for the 
salvage services rendered by the s.s. A rie l and her 
crew to the s.s. Farn ley H a ll.  The plaintiffs were 
the owners, master, and crew of the s.s. A rie l, 
which was a vessel of 1108 tons gross registered 
tonnage, with engines of 550 effective horse power, 
and of the value of 13,0001. Her crew consisted of 
the master, first and second mates, first, second- 
and third engineers, and seventeen hands, include 
ing two lads. The F arn ley H a ll was a screw 
steamship of 941 tons register, and of the value of 
12,0001.

On the 19th Nov. 1880 the salving vessel, the 
A rie l, whioh was under a time charter, and laden 
with a cargo of pig-iron and coal, on a voyage 
from Troon in Scotland to Savona in Italy, 
suffered some damage to her engines and boats in 
a gale of wind.

About noon on that day she observed the 
F arn ley H a ll near the island of Porquerollas on 
the south coast of Prance. The F arn ley  H a ll  had 
a signal flying, consisting of three flags, which 
meant “ want assistance; ”  the signal not being 
urgent tbe A rie l continued on her voyage, when 
the F arn ley H a ll hoisted a signal, consisting of 
two flags, N.C., all two-flag signals being, by the 
International Code, urgent signals, and which 
means “ In. distress, want assistance,” and which 
signal is especially provided as a signal of distress 
by the Merchant Shipping Act 1873, sect. 18 (a).

(a) Merchant Shipping Act 1873 (36 ¿f 37 Viet. c. 85)
18.—The signals specified in the first schedule to this 
Act Bha.ll be deemed to be signals of distress.

Any master of a vessel who uses or displays, or causes 
or permits any person under his authority to use or 
display, any of the said signals, except in the case of a 
vessel being in distress, shall be liable to pay compensa
tion for any labour undertaken, risk incurred, or loss 
sustained in consequence of such signal having been 

j  supposed to be a signal of distress, and such compensa-
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Thereupon the A rie l altered her course and went 1 
to the F arn ley  H a ll.

The Farn ley H a ll was found to be broken down, 
though her engineers were engaged in repairing 
the damage, and it was alleged she could have 
been able to steam a little in some hours time, 
and did in fact succeed in turning the engines 
before the A rie l began to tow. The wind and sea 
were high, but she was at a distance from the 
shore, variously stated at from one to four miles. 
I t  was also disputed whether the direction of the 
wind was such as to drive the F arn ley H a ll 
towards the shore or not.

The boat of the F arn ley  H a ll was used to 
bring the hawsers from one ship to the other. 
The following agreement was entered into by the 
masters of the ships :

S.S. Farnley Hall, 19th Nov. 1880:—The s.s. Farnley 
H a ll having become totally disabled through the break
ing of the thrust bearing and forward coupling bolts of 
main shafting four miles off Porquerollas Island, thereby 
placing the steamer in a dangerous position, with 
a S. W. gale, and showing urgent signals requiring 
assistance, was fallen in with by the s.s. Ariel, in a heavy 
sea, at noon on the 19th Nov, 1880, i t  was agreed by 
Capt. Armstrong, of s.s. Ariel, that he should take hold 
of the Farnley H a ll on the following conditions, i.e .: 1001. 
to be paid to the owners of s.s. Ariel for the bond fide, 
attempt to tow Farnley H a ll to Savona, and the whole 
award for the service rendered to be settled by the respec
tive owners. (Signed) N. L ow ther , Master s.s. Farnley 
Hall. To the owners of s.s. Farnley Hall.

Please settle the claim as per agreement on other side. 
—N. Low ther, Master of s.s. Farnley H a ll. Robert 
Irvine and Co.

The case came on for hearing before Sir R. 
Phillimore and Elder Brethren of the Trinity 
House on the 27th July 1881.

Dr. W. 0 . F . P h illim ore  and Verney for plain
tiffs, owners, master, and crew of the A rie l,

B utt, Q.U. and M yburgh for defendants, owners 
of the F arn ley H a ll.

Sir R. Phillimore.—This is a meritorious case 
of salvage, in which I  have had the advantage of 
consulting with the Elder Brethren of the Trinity 
House upon the various questions which arose 
with respect to the damage done to the ship 
to which the services were rendered. The 
services began on the 9th Nov. 1880. The 
salving vessel was the A rie l, an iron screw steam
ship of 1180 tons gross, and of the value of 13,000£. 
The vessel to which the services were rendered was 
also a screw steamship called the F arn ley  H a ll, 
of something leBS than 1000 tons, and of the 
value of 12,000£. She was in ballast, and there
fore there is no question of cargo or freight. Ou 
the 19th Nov. the A rie l, which was bound with 
a cargo of coals froom Troon in Scotland to 
Savona in Italy, received considerable injuries 
to herself. About 1 a.m. of that day there was 
a heavy gale and high sea, and the sea struck the 
starboard side of the deck-house and broke in the 
doors over the engine-room and stokehole, flood
ing the stoke-hole. About 4 a.m., the gale still 
continuing, the A rie l was running under reefed

tion may, without prejudice to any other remedy, be 
recovered in the same manner in which salvage is 
recoverable.

Schedule I.—Signals of Distress: In the daytime. The 
following signals, numbered 1, 2, and 3, when used 
together or separately, shall be deemed to be signals of 
distress in the daytime.

2. The International Code signal of distress indicated 
by N C

foresail and topsail, and at 8 a.m. it was found 
that most of the steam-pipe covers and beds were 
washed away from the deck. About noon of that 
day the A rie l sighted the Farn ley H a ll near the 
island of Porquerollas, and, after going round her 
once or twice, I  think, took her in tow. The 
Farn ley H a ll had urgent signals applying for 
assistance. The first thing the court has to con
sider is the danger of the position in which the 
F arn ley H a ll was when the A rie l came up to her.
I  have consulted with the Elder Brethren upon 
that point especially, and they are of opinion that 
the F arn ley H a ll was in a position of very great 
danger. Having regard to the nature of the 
coast, and to the fact that the wind was on shore 
and the island within a mile under her lee, it is 
evident that she was in a position of great peril, 
and that from this peril she was rescued by the 
A rie l. The mischief which had occurred to the 
Farn ley H a ll is stated very clearly both in the 
agreement set out in the statement of claim and 
in a letter from her master to her owners, to 
which I  will just refer. In  the letter the master 
writes : “ On Wednesday, the 18th, I  left Savona 
bound to Palmores ; weather fine, strong sea. A ll 
went well until 11.30 p.m. on Thursday night, when 
off Porquerollas light—it is about eight or nine 
miles—that being the entrance to the Gulf of Lyons, 
the sea very heavy and the wind ou the laud, the 
engines were running heavy ; the coupling bolts 
broke at the fore end of the shaft, causing the thrust 
block to break right in two totally disabled the 
ship. We drifted to within a mile of the land. 
A t daylight we hoisted signals for assistance. 
About 2 p.m. of the 19th (Friday) we saw a steam
boat, it bore down to us. The captain came on 
board. We were then four or five miles from the 
land. He told me he was bound to Savona, and 
would tow us there. I  inclose the following 
agreement made betwixt us.” There is not the 
least suggestion in the letter that the agreement 
was not fairly and honestly made. The agree
ment in question was in the following terms : 
[His Lordship here read the agreement set out 
above, and continued:] Another circumstance 
has to be considered in this case, which is the 
danger incurred by the two ships and by the men 
of the A rie l in getting the ropes on board, which 
the Elder Brethren estimate as a service of great 
value, and consider that a very considerable 
danger was incurred in performing that necessary 
operation. The Farn ley H a ll  was towed, it is 
true, to the port of Savona, to which the A rie l 
was bound, and therefore the argument for in
creasing the remuneration which arises in some 
cases does not arise in this. The salving vessel 
did not go out of her way, but went directly on 
her own course to the port to which she was 
destined. The services lasted altogether about 
twenty eight hours, and the distance the Farnley  
H a ll was towed was somewhere about 120 or 130 
nautical miles. I  have already said that the 
position from which the Farn ley H a ll was rescued 
was one of danger, and 1 should add to that that 
it  appears to us that, but for the aid of the A rie l, 
the Farn ley H a ll would have had very great 
difficulty indeed in avoiding running on the 
rocks, or some part of the lee shore, and although 
she might have escaped, the chances were very 
much against her, having regard to the state in 
which her propeller was, and her impaired means 
of locomotion. Taking all these things into con-
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sideration, and that there is no tender, and that 
the value of the Farn ley H a ll is 12,000?., I  
make what is, in my opinion, and in that of the 
Elder Brethren, a fair award if I  pronounce bOOl. 
to be the amount of remuneration in this case. 1 
think the proper apportionment to make will be 
to give 400L to the owners, 801. to the master, 
and the rest to the crew.

From the award the plaintiffs appealed on the 
ground of its insufficiency.

M arch  7.—The appeal came on for hearing 
before Brett, Cotton, and Holker, L.JJ., assisted 
by two nautical assessors.

Dr. W. O. F . P h illim ore  and Verney for the ap
pellants.—The award is insufficient. Appeals in 
salvage cases were, it is true, discouraged by the 
Privy Council, but that was because of the great 
expense attending them; that reason no longer 
exists, as appeals to this court are not attended 
with the same expense as appeals to the Brivy 
Council. But even the Privy Council would 
interfere where they considered the award either 
too little by one-third :

The Scindia, L. Rep. 1 P. C. 241 ; 2 Mar. Law Cas.
O S 232 •

The True Blue, L. Rep. 1 P. C. 250;
or too much by tw o -fifth s :

The Amerique, 2 Asp. Mar. Law Cas. 460 ; 31 L. I -
Rep. N. S. 854; L. Rep. 6 P. C. 468; 

and we say tha t th is award ought to  be increased 
by more than one-th ird. The learned judge 
based his award pa rtly  on the ground tha t there 
had been no deviation ; bu t tha t is not the case, as 
the fact o f delaying the voyage o r going out ot 
the way to  save property when such a course was 
no t necessary to save life , or even i f  necessary to 
save life  i f  such a course was persevered in  to 
save property  when there had ceased to be danger 
to  life , is  such a deviation as to  render a ll policies 
void, and to defeat the usual exceptions in  con
tracts ot carriage, and therefore the judge should 
have taken tha t fact in to  consideration:

Scaramanga v. Stamp, 4 Asp. Mar. Law 
295; 42 L. T. Rep. N. S. 340 ; 5 C. P. Div. 295.

[ Brett, L .J .— The judgm ent finds as a fact tha t 
*■ the men of the A rie l in  ge tting  the ropes on 
bo a rd ”  performed “ a service o f great value, 
aud “  tha t a very considerable danger was incurred 
in  perform ing ”  it ,  and he gives 1201. to be divided 
amongst tw en ty-tw o of them, which, considering 
th a t several are officers and would take la rger 
shares, would leave scarcely 4i. apiece fo r  the 
seamen.] T ha t is true, and i t  is an insuffic ient 
sum considering tha t the fact o f the A rie l in  her 
damaged condition being taken so near a dangerous 
coast rea lly  im perilled the lives of all on board 
her ; bu t, i f  the court increases the award to  the 
seamen, i t  w ill increase the award in a s im ila r pro
po rtion  to  the ship. In  a ll these cases where the 
p rinc ipa l salvor (so to speak) is the steam power 
of the ship, w ithou t which the salved vessel could 
not have been rescued, and which also b rough t her 
safely in to  a p o rt where she could be repaired, 
the  cou rt is in  the habit o f apportioning the sum 
awarded, tw o-th irds  to the ship (tha t is, to  the 
owners) and one-third to  the master and crew :

The Cleopatra, L. Rep. 3 P. Div. 145 ;
The Castleuiood. 42 L. T. Rep. N.S. 702 ; 4 Asp. Mar.

Law Can. 278.

B utt, Q.C. and Myburgh, Q.C. for respondents
_Tbe award in this case is, to say the least, libera!.
The defendants are not concerned with the appor
tionment. I f  the court thinks the crew have 
not got a sufficient share, it can direct a different 
division, but the total amount is quite enough. 
There was no danger to the A rie l in per
forming the service, and the danger, if any, 
to which the Farn ley H a ll was exposed was 
already passed when the A rie l took her in tow. 
The judgment is incorrect in finding she was 
within a mile of the shore. She had been 
perhaps within a mile, but at the time she 
was taken in tow she was four or five miles 
off the land. I t  is so stated in the captains 
letter, which letter the learned judge adopts as a 
correct statement of fact in his judgment. Six 
hundred pounds would be a liberal reward for 
the services in any event, but here a smaller 
award would have been quite sufficient, seeing 
that the salvor has by agreement altered the 
nature of the service; a salvage service proper 
is carried out on the principle “ no cure no 
pay,” but here the salvor was to get lOOi. 
in any event. ISTo doubt the rendering of that 
service was technically a deviation, but that is 
not the question the learned judge was dealing 
with. He means that there was little loss 
of time and no great extra expenditure of coals 
and stores as there would have been if the vessel 
had been taken to a port out of the route of the 
salving vessel, e g., if she had turned back and 
taken her to Toulon or Marseilles, which no doubt 
would have been more convenient for the salved 
vessel, and for which convenience she would have 
paid more; besides it is well known that steamers’ 
bills of lading and charter-parties, if not policies 
of insurance, almost invariably at the present 
time contain a clause giving “ liberty to assist and 
tow vessels in distress,” and there is no evidence 
that the charter-party and bills of lading of the 
A rie l did not contain this usual provision. I f  the 
salvors proposed to enhance their claim on the 
ground of such technical deviation, they should 
have given evidence of some facts from which it 
could be shown that they incurred any and 
what risk in law. There is certainly nothing so 
inequitable as to “ shock the conscience of the 
court:”

The Carrier Dove, 2 Moore P. C. Cases, N. S. 254.
Dr. W. G. F . Ph illim ore  in reply.
Brett, L.J.—In  this case we labour under the 

great difficulty of having to interfere with the 
action of the court below in awarding compensa
tion for salvage, because it is against our desire to 
interfere in such cases, and we do not wish to 
deviate from a rule which we have laid down. 
The circumstances of this case, however, seem to 
us somewhat peculiar. The steamship Farn ley  
H a ll in this case was in great danger of becoming 
a wreck upon the rocks, because she had juso 
suffered from the storm of the night, which might 
have returned at any moment. I f  the help of the 
A rie l had not come to hand, she would have been, 
in my opinion, in great danger of going on the 
island. I  am of that opinion, notwithstanding 
the argument of Mr. Butt to the contrary. 
Another steamer, the A rie l, however, came 
to her assistance, and that steamer had a cargo on 
board which was certainly not perishable; but if 
there had been any delay in its delivery or loss of
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it, the owners of the A rie l would have been liable. 
I t  was a disagreeable cargo—one of pig iron and 
coals. The A rie l, seeing the signals of distress, 
pat herself into a dangerous position. She had to 
wait for hours before she could get the ropes from 
the F am ley H a ll on board. The danger then was 
certainly over ; but during the time of this opera
tion the A rie l was in great danger. All the time 
the F a m le y  H a ll was in danger of drifting on 
islands and on a lee shore, and at the time was in an 
almost helpless condition. In  fact, for a time, both 
the ships were in a dangerous position. There were 
twenty-three men on board the A rie l, and if only 
2001. was to be distributed among the captain, the 
first and second mates, the chief engineer and the 
second engineer, aud the crew, it would go but a 
short way. To the crew— as distinguished from 
the officers—who did the greater part of the work, 
the allowance of the court below would not amount 
to 41. per man. I t  has been said that the A rie l 
did Dot go out of her course to tow the Fam ley  
H a ll  into Savona, in Italy, as she was going there; 
but she was not bound to go out of her way and 
expose herself to danger, and by deviating from 
her course she was causing delay and danger to 
her cargo. I t  took her much longer to complete 
the voyage than if she had not rendered assistance 
to the F am ley  H a ll. I f  this vessel had met with 
another storm, which was not unlikely, she might 
have become a total wreck. We think that the 
learned judge in the court below has not given 
due consideration to the circumstances of the case, 
and to the danger to the cargo of the A rie l which 
was risked. This is a cape which does not come 
within the ordinary rules, and therefore we must 
consider the case as it presents itself. We think 
that the salvage in this case ought to be increased 
from 6001. to 9001., and we desire to apportion it as 
follows: 5001. to the owners of the A rie l, 1001. to 
the captain, and 3001. among the crew, who did 
the major portion of the manual labour in connec
tion with the towing of the F am ley H a ll off the 
shore.

C otton  and H o l k e r , L.JJ. concurred.
Solicitors for appellants, owners, master, and 

crew of the A rie l, E . F lu x  and Leadbitter, agents 
for Laws. G lynn, and lly o tt.

Solicitors 'for respondents, owners of F am ley  
H a ll,  P ritcha rd  and Sons, agents for T urnb u ll and 
T illy .

HIGH COURT OF JUSTICE.

PROBATE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
Eeported by J. P . A srraA LL, and P . W . R a is e s , 

Esqs., Barristers-at-Law.

Nov. 4, 5, and 9,1881.
(Before Sir R. P h il l im o k e  and T r in it y  M a s te r s .) 

T h e  C a c h a p o o l .

Collis ion  — Launch  — Reasonable notice — Neces
sary precautions— River Mersey— Compulsory 
pilotage—“ Proceeding to sea ” — Mersey Docks 
Acts Consolidation Act 1858 (21 ^22 V ict.c .xc ii.), 
88. 138, 139.

Where a launch was about to take place in  the 
r ive r Mers y  at high water, and the usual general

[A dm.

notice had been given, and the launch was 
dressed w ith  flags and a l l  usual precautions 
taken, and in  due time before the launch a tug 
proceeded to a vessel ly in g  at anchor off the place  
where the launch was about to take place and  
warned her thereof, and subsequently in  sufficient 
time offered to tow her out o f the w a y ; but, 
owing to the conduct o f those on board the vessel 
at anchor, whose p ilo t ivas aware before she 
anchored that the launch was about to take 
place, that vessel was s t ill in  the way, when the 
launch, which was delayed as long as i t  was 
prudent to do so, took place, and the launch struck 
the vessel and sank h e r: i t  was held tha t the 
owners o f the launch had taken every possible 
precaution and were not to blame fo r  the c o lli
sion, and that the vessel at anchor was alone to 
blame.

Semble, a vessel at anchor in  the track o f a vessel 
about to be launched is bound to yet out o f the 
way o f the launch i f  she has had warning^ o f the 
launch in  due time and fa c ilit ie s  fo r  moving out 
o f the way in  time (such as a tug offering and  
being ready to tow her), are afforded by those in  
charge o f the launch.

When a vessel leaves a dock in  the Mersey on 
her voyage to sea and receives slight in ju rie s  to 
a yard-arm , necessitating repairs, and in  con
sequence is anchored under the directions o f the 
p ito t in  the rive r, in tend ing to go to sea on the 
next day, the p ilo t rem aining in  charge, but on 
the next m orning before resuming her voyage and  
w hils t s t i l l  at anchor she gets in to  collis ion and  
does damage to another vessel, she is not “ p ro 
ceeding to sea ”  w ith in  the meaning o f the \S9th  
section o f the Mersey Docks Act Consolidation  
Act 1858 (21 8p 22 V id . c. xcii..), and the p ilo t is 
not in  charge by compulsion o f law.

T h is  was an action in  rem  instituted by the 
owners of the barque or vessel Gladstone, the 
owners of her cargo, and her master and crew, 
against the screw steamship Cachapool, and 
against the owners thereof intervening, to re
cover damages in respect of injuries sustained by 
the Gladstone in a collision which occurred 
between that vessel and the Cachapool about 
10.30 a.m. on the 9th Aug. 1881 in the river 
Mersey.

The plaintiffs’ statement of claim was as follows :
1. The plaintiffs are the owners, master, and crew of 

the late barque or vessel Gladstone.
2. On the 8th Aug. 1881 the Gladstone, which was a 

barque of 334 tons register belonging to the port of South 
Shields, le ft the Salthouse Dock, Liverpool, manned by a 
crew of eleven hands all told, and in charge of a duly 
licensed pilot, for the port of Liverpool. The Gladstone 
was laden with a cargo of sale in bulk, and was bound 
for Viborg in Russia.

3. Shortly after leaving the said dock, and whilst in 
the course of proceeding to sea on the said voyage, the 
said barque was, by direction of the said pilot, brought to 
an anchor in the river Mersey about abreast of Tranmere 
Ferry landing stage.

4. A t about 10 a.m. on the 9th of the said month the 
weather was fine and clear with a fresh breeze from 
about north-west by north, and the tide was last quarter 
flood and of the force of about four knots, and the Glad
stone was lying at anchor in the same place, when a tug 
called the Hercules came to the Gladstone and told those 
on board her that a launch was going to take place from 
a building yard on the Cheshire side of the river, and 
asked the pilot of the Gladstone i f  the said ship was not 
in the way. The Gladstone could not then be moved 
without aBsistanoe, and those on board inquired i f  the 
Hercules had authority to and would help to move her.

T h e  C a c h a p o o l .
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5. The Hercules, which was in attendance at the 
launch, and employed by the defendants and their 
servants, who had the conduot thereof, declined at that 
time to render any assistance in moving the Gladstone, 
and went away.

6. Shortly afterwards the Hercules returned to the 
-iGladstone, and at the request and by the direction of 
those on board the said tug the tow rope of the Gladstone 
was passed on board the Hercules, which commenced to 
tow the barque, and the helm of the Gladstone was ported 
to sheer her out into the river, but the Hercules getting 
out of position and nearly carrying away the Gladstone’s 
head gear, slipped the hawser.

7. The hawser was then again passed on board the 
Hercules, which again began to to w ; but before the 
Hercules had towed the Gladstone ahead of her anchor 
the launch, which proved to be the Cachapool^ belonging 
to  the defendants, le ft the ways and approached the 
Gladstone at great speed, and caused risk of collision, 
and, notwithstanding orders were given to veer away the 
Gladstone’s chain, the Cachapool with her stern struck 
the Gladstone on the port side, doing so much damage 
that the Gladstone sank almost immediately, and, with 
her cargo, and the effects of her master and crew, became 
a total loss.

8. Those in charge of the Cachapool and of the said 
launching operations improperly neglected to keep a good

9. The Cachapool was improperly launched, having 
regard to the position of the Gladstone prior to and at 
the time of the said launch, and the state of the wind and 
tide.

10. Those in charge of the Cachapool and of the said 
launching operations improperly neglected to supply the 
Cachapool with efficient anchors and cables, and impro
perly neglected to take proper measures and precautions 
for checking, controlling, arresting, or directing the 
course and speed of the Cachapool, and improperly 
neglected before the collision to bring her up or to keep 
her clear of the Gladstone.

11. Those in charge of the Cachapool and of the said 
launching operations improperly neglected to give due 
notice of the said launch taking place, and improperly 
neglected to take due and proper precautions for the 
safety of vessels lawfully in the neighbourhood of the 
said launch.

12. The said collision and the damages consequent 
thereon, were caused by the neglect, or default, or want 
of proper care and skill on the part of those having 
•charge of the Cachapool, and of the said operations for 
launching her, and were not caused or contributed to by 
those on board the Gladstone.

In  answer to this, a statement of defence was 
filed by the owners of the Cachapool in the follow
ing terms :

1. The defendants admit that the barque Gladstone 
le ft the Sal thou se Dock, Liverpool, oh the 8th Aug. 
1881, and that she brought up to an anchor in the river 
Mersey about abreast of the Tranmere Ferry landing 
etage on the same day.

2. About 7.5 a.m. on the 9th Aug. 1881, 10 a.m. on that 
day being the time appointed for the launch in the state
ment of claim referred to, those in charge of the launch 
sent the tug Hercules to warn those in charge of the 
barque Gladstone and of other vessels to move their 
ships, as they were in the way of the proposed launch. 
The Hercules gave such warning first to the Gladstonet 
but those in charge of the Gladstone refused at that time 
to move. The Hercules went on to the other vessels, 
which moved, and then came back to the Gladstone and 
advised her to sheer to the eastward, ho as to drag her 
anchor and go to the southward with the tide and get 
clear of the launch. A t this time the tide was running 
flood. Those on board the Gladstone, however, refused 
and neglected to do anything.

3. Later on the Hercules returned to the Gladstone and 
offered to tow her out of danger, and asked for a hawser. 
After some delay those on board the Gladstone passed a 
hawser on to the Hercules, which at once began towing 
her out of the way to the north and east, but in con
sequence of those on board the Gladstone neglecting to 
assist by heaving on their anchor the Hercules got out of 
position and had to slip the hawser.

4. The Hercules went back to the Gladstone to get her

hawser again, but those on board the Gladstone then for 
a long time refused to give the Hercules a hawser. When 
they did give the Hercules a hawser again, she at once 
went ahead, towing to the north and east, and the Glad
stone was moved ahead by her.

5. When those in charge of the launch saw the Glad
stone being thus towed ahead i t  was considerably past 
the time appointed for the launch, which could not with 
Bafety to life and property be further delayed, and the 
launch was let go from the ways. Very shortly after
wards i t  appeared that the Gladstone had been brought 
up by her chain, and that the launch was moving in the 
direction of the Gladstone. The anchor of the launch was 
then let go immediately, the Hercules towed away at the 
Gladstone and got her ahead of her anchor, and the 
Gladstone was hailed to pay out chain. Those on board 
the Gladstone neglected to pay out chain, and the anchor 
of the launch dragged and she with her stern struck the 
port side of the Gladstone about the main rigging, and 
suffered considerable damage. This was about 10.30 a.m. 
The Gladstone unfortunately sank in a few minutes^

6. Save as aforesaid, the defendants deny the several 
allegations in paragraphs 1, 2, 3, 4, 5, 6, and 7 of the 
statement of claim. Those in paragraphs 8,9,10, 11, and 
12 they deny altogether.

7. The date of the said launch had been fixed for 
several days, and the defendants had given all the usual 
and necessary notices of the same. The launch and the 
Hercules and other vessels in attendance were dressed 
with flags. Those in charge of the Gladstone knew, or 
had fu ll notice and means of knowing, of the intended 
launoh, and that i t  could not with safety be postponed, 
and had ample time to move her or cause or suffer her to 
be moved out of the way, but they neglected and refused 
to do so until i t  was too late.

8. Those on board the Gladstone improperly neglected 
to move her out of the way , and improperly refused and 
delayed to take the assistance offered by the Hercules.

9. Those on board the Gladstone neglected to get in 
chain on her anchor bo as to suffer her to drag her anchor, 
and when she was being towed, and it  was too late to get- 
in chain for this purpose, they neglected to pay out chain 
and to take any steps so as to enable the Hercules to tow 
her further ahead of her anchor and into a position of 
safety.

10. The collision was caused by some or all of the 
matters and things stated in the 7th, 8th, and 9th para
graphs thereof or otherwise by the negligence of the 
plaintiffs or of those on board the Gladstone.

11. The collision was not caused or contributed to by 
the defendants, or by any of those on board the 
Cachapool.
And the defendants repeated the allegations con
tained in their statement of defence, in their 
counter-claim, and counter-claimed for the damage 
suffered by them in the collision.

On this the plaintiffs joined issue, and in their 
reply to the counter-claim, after denying the alle
gations, therein further said that, if  and so far as 
the said collision was occasioned by any neglect or 
default on the part of those on board the Gladstone, 
such collision was solely occasioned by some 
default or incapacity on the part of the said pilot, 
who was a duly qualified pilot acting in charge of 
the Gladstone within a district where the employ
ment of such pilot was compulsory by law within 
the true intent and meaning of sect. 388 of the 
Merchant Shipping Act 1854.

The 137th and 139th sections of the Mersey 
Docks Acts Consolidation Act 1858 (21 & 22 Yict. 
c. xcii.) are as follows :

Sect. 138. I f  the master of any vsssel shall require the 
attendance of a pilot on board any vessel during her riding 
at anchor, or beingat Hoylake or in the river Mersey, the 
p ilot so employed shall be paid for every day or portion or 
a day he shall so attend the sum of five shillings, and no 
more, provided that the pilot who shall have the charge 
of any vessel shall be paid for every day of his attendance 
whilst in the r iv e r; but no such charge Bhall bê  made 
for the day on which such vessel, being outward bound
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shall leave the river Mersey to oommence her voyage, or, 
being inward bound, shall enter the river Mersey.

Sect. 139. In  case the masters of any vessels, being out
ward bound, and not being a coasting vessel in ballast or 
under the burthen of one hundred tons, for which pro
vision is otherwise made, shall proceed to sea, and shall 
refuse to take on board or to employ a pilot, he shall pay 
to the pilot who shall first offer himself to pilot the same 
the fu ll pilotage rate that would have been payable for 
such vessel i f  suoh pilot had actually piloted the same 
into or out, as the case may be, of the said port of Liver
pool, together with all expenses incurred in  recovering 
the same.

I t  appeared in evidence at the hearing that the 
Gladstone had on the previous day left the Salt- 
house Dock, Liverpool, with a pilot on board, 
intending to proceed to sea, but shortly after 
leaving the basin she received some slight injury 
to one of her yardarms which necessitated repairs, 
and the pilot therefore brought her to anchor off 
the Tranmere Ferry, remaining on board and in 
charge, intending to proceed to sea the next morn
ing. On the part of the owners of the launch, it 
was proved that they had taken all the usual 
precautions. Notices had been posted for some 
time before in the pilot office and elsewhere, 
the launch was dressed with flags by 7 a.m. and 
tugs were in attendance, one of which, the Hercules, 
proceeded to the Gladstone immediately after nine 
o’clock, and warned her that the launch was going 
to take place, the tug then proceeded to warn other 
vessels and then returned to the Gladstone. As 
to what occurred from that time to the time of 
the collision the evidence was conflicting, and the 
result will be found in the judgment.

B utt, Q.C. (with him M yburgh) for the plain
tiffs.—I f  a vessel is lying in a river and refuses to 
move, another ship is not justified in running 
into her:

Davies v. Mann, 10 M. & W. 546.

The Gladstone was lawfully there on Aug. 8, 
and continued there on the 9th, and anything 
running into her and disturbing her occupation 
of that part of the river was clearly to blame. 
Assuming that the notice was sufficient, if the 
Gladstone had been moving up or down the river, 
it  would have been her duty to keep clear of the 
launch. But the Gladstone was occupying a 
position in the river to which she was entitled, 
and, so long as she continued to occupy it, those 
in charge of the launch ought not to have pro
ceeded with it to the danger of the Gladstone. At 
any rate, the latter were bound, if they wished to 
go on with the launch and the Gladstone was in 
the way, to provide in due time for the towing 
away of the Gladstone, and they were to blame for 
launching the vessel or for proceeding with the 
launch so far that they could not stop before the 
Gladstone was out of the way. I t  was the duty of 
the owners to have taken such precautionary 
measures as would have prevented a collision, 
they ought not to have calculated on the G lad
stone moving sufficiently quickly to avoid the 
launch. They were bound to be certain of safety. 
The notice was not sufficient:

The Andalusian, 4 Asp. Mar. L. C. 22; 39 L. T. Bap.
N. S. 204; L. Bep. 2 P. Div. 231.

On the evidence we were ready to move if the tug 
would have towed us, but she alleged that she had 
no orders and refused to do so until too late. In  
any case, the owners of the Gladstone are not

responsible, as that vessel was proceeding to sea 
in charge of a duly licensed p ilot:

The City of Cambridge, 2 Asp. Mar. L. C. 193, 239;
L. Bep. 3 Adm. & Eo. 161 ; 35 L. T. Esp. N. S.
781; L. Bep. 5 P. 0. 451.

Cohen, Q.C. (with him D r. P hillim ore), for the 
defendants.—In  this case every reasonable pre
caution was taken by the owners of the Cachapool. 
I t  is true that in The Andalusian  (ub i sup.), the 
putting up of a notice in a pilot house was held to be 
insufficient in itself, and that that could not avail 
as a substitute for other precautions, but in that 
case no other precautions were taken, while in the 
present case all other possible precautions were 
taken in addition to that. The Gladstone was not 
justified in remaining in that place so as to stop 
the launch. The tug did not offer a rope on her 
first visit, but proceeded to warn other vessels, 
but on the second she offered to tow her away, 
and would have done so long before the collision, 
but for the conduct of the Gladstone in refusing a 
rope, and in refusing to get her anchor up. The 
Gladstone was not proceeding to sea within the 
language of the 139th section of the Mersey 
Docks and Harbour Board Act 1858 (21 & 22 Viet, 
c. xcii.) I t  is plain from the 137th section that the 
employment of the pilot was optional on the 
master.

Sir R. Phillimoke.—This is an action arising out 
of a collision which happened in the river Mersey 
at about twenty-five minutes past ten o’clock on 
the morning of the 9th Aug. last about abreast of 
the Tranmere Ferry. The vessels that came into 
collision were the Gladstone and a launch. The 
Gladstone was lying at anchor with her head 
down the river ready to go to sea, and was about 
abreast of the Tranmere Ferry stage. The launch 
was a vessel named the Gacliapool, and with her 
stern-post she struck the port side of the G lad
stone near the main rigging, and the Gladstone 
sank almost immediately after the collision. 
The law with respect to the notice that must be 
given by vessels about to be launched has been 
several times discussed in this court, and for that 
purpose I  will only cite the case of The G lengarry, 
(2 Asp. Mar. L. C. 230; L. Rep. 2 P. Div. 235; 
30 L. T. Rep. N. 8. 341). In  that case, in which I  
gave judgment, I  said: “ There is no doubt what
ever as to the law which has been laid down for a 
considerable period and always observed in this 
court, nr.mely, that it is the duty of those who 
launch a vessel to do so with the utmost precau
tion, and to give such notice as is reasonable and 
sufficient to prevent injury happening from that 
event, and that the burthen of proof lies on them. 
There is no doubt at all that those who defend the 
cause of the launch have the obligation cast upon 
them of showing that it took place in such circum
stances as ought with reasonable precautions on the 
other side, not to have brought her into collision. 
What is reasonable notice must of course depend 
very much on the facts of each case.” To that law 
so laid down I  intend to adhere in the judgment I  
am about to deliver in this case. The dates and 
times in the case are not immaterial. I t  is pleaded 
in the 4th article of the statement of claim that at 
about 10 a.m. the weather was fine and clear, “ and 
the Gladstone was lying at anchor when a tug 
called the Hercules came to the Gladstone and told 
those on board her that a launch was going to take 
place.” That is a misstatement of nearly an hour
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and a quarter, and the time is made very material 
in the history of this case. I t  appears that flags 
were up at seven o’clock, and the vessel was not 
launched until after ten o’clock, and it is alleged, 
and has been admitted, that notice was given at 
nine o’clock, the collision not taking place until 
10.30. The questions are, Whether the notice was 
sufficient, which it is admitted to be; whether 
there was any misconduct on the part of the 
launch; and whether the Gladstone was to blame. 
The Elder Brethren say, and I  agree with them, 
that the conduct of the pilot appears to be repre
hensible. He appears to have been quite indif
ferent as to what was taking place on shore. 
According to his own showing he had seen the 
notice posted in the pilot office as to the launch, 
and on the morning of the collision he came on 
deck at nine o’clock, and, if he was vigilant, it  was 
his duty to get out of the way, to have got clear, 
and have been towed over to the north-east, and, 
if  necessary, to have let his starboard anchor go. 
The Elder Brethren are of opinion that this launch 
was delayed as long as it was prudent todoso. I t  has 
been contended that it was the duty of the owners 
of the launch to have taken such precautionary 
measures as would have prevented a collision 
taking place; but it was well known that the 
launch was about to take place at high water—  
that was, at ten minutes past ten o’clock. I t  
appears to us that every reasonable precaution 
was taken by them, not only by the decorations 
of the vessel, but by sending notice to all steamers 
and vessels in the river near the spot that a launch 
was going to take place. The Hercules tug came 
up between nine and five minutes past, and warned 
the Gladstone to get out of the way of the launch, 
which was about to take place. The Gladstone 
contends that no offer was made as to being towed 
and the tug admits that she made no such offer. 
She went away to look after some other vessels, 
and returned in about five minutes, and after her 
return she offered to tow the Gladstone. Jft appears 
upon the evidence that when the tug came the 
second time and offered to take the hawser of the 
Gladstone, the pilot said, “ I  will not give it  you 
but the captain may if he likes.” From fifteen to 
twenty minutes was wasted in arguing about the 
question of towing the vessel out of the way. A  
question which has been much considered is 
whether, even after the vessel was taken hold of 
by the tug at half-past nine or a quarter to ten 
o’clock there was any contribution to the mischief 
in consequence of what the Gladstone did, that is, 
in the interval when the tug was made fast to her. 
The Elder Brethren are of opinion that if the 
Gladstone had, on the Hercules first making fast, 
assisted in the operation by getting her anchor with 
ordinary speed so as to enable her to be towed 
away ac once, the result would have been different. 
The Gladstone was obstinate, and if she had 
allowed the tug to take her to the north-east she 
would have been clear. For this the Elder Brethren 
think the Gladstone was to blame. We are of 
opinion chat notice was given of the launch to the 
Gladstone, and that her conduct was such that 
she was alone to blame for the collision. With  
regard to the plea of compulsory pilotage, it 
does not appear that the Gladstone was a vessel 
going to sea so as to come within the operation 
of sect. 139 of the Mersey Docks Act as to pilot
age, so that the owners are not relieved upon that 
ground.

Solicitors for the plaintiffs the owners of the 
Gladstone, Cooper and Co.

Solicitors for the defendants the owners of the
Cachapool, T o lle r and Sons.

Dec. 9,10,11, 12, and  13,1881.
(Before Sir B. Phillimore and T rinity M asters.)

T he B readalbane. (a)
C ollis ion— A rtic le  11 o f the Regulations fo r P re 

venting Collisions at Sea — L ig h t astern— 
Binnacle lig h t— Grossing ship— Overtaking ship.

The provisions o f artic le  11 o f the Regulations fo r  
Preventing Collisions at Sea, tha t a ship being 
overtaken by another sha ll show fro m  her stern a 
light, are not complied w ith  where the on ly ligh t 
astern is the binnacle ligh t in  the binnacle. 

Semble, tha t where two ships are on converging 
courses, w ith  the difference o f a po in t and a ha lf, 
the one having the other on her quarter fo u r  or 
five  points abaft the beam, they are crossing ships, 
and not w ith in  the overtaking rules.

This was an action in  rem. instituted by the owners 
of the cargo laden on board the brig Conrad at 
the time of her loss, aud the master and crew of 
the said brig proceeding for their effects, against 
the ship or vessel Breadalbane, her tackle, apparel, 
aDd furniture, and against the owners intervening, 
to recover the damages sustained by the Conrad 
in a collision which took place between that 
vessel and the Breadalbane during the night of 
the 21st Oct. 1881, off the coast of Cornwall, 
a short distance to the north and west of the 
Longships.

The case on behalf of the plaintiffs was that the 
Conrad, a brig of 322 tons register, bound at the 
time of the collision on a voyage from Cardiff to 
Stockholm, with a crew of ten hands and a cargo 
of coal, was shortly before 11 p.m. on the 21st 
Oct. 1881 off the coast of Cornwall, the Longships 
Lighthouse bearing about south by east, there 
being a strong wind from about south-east by 
south, the tide about two hours flood of the force of 
about two knots an hour. The Conrad was at the 
time under fore and main lower topsails, reefed 
upper main topsail and fore topmast staysail and 
reefed main staysail, and was sailing close-hauled 
on the starboard tack, heading about east by 
north, and making about one and a-half knots an 
hour. Under these circumstances those on board 
the Conrad observed a full rigged ship about half 
a mile off, and bearing about four points abaft 
the starboard beam. This ship, which was the 
Breadalbane, had either no lights or bad lights. 
She was watched, and was seen to be off the 
wind, and heading for the Conrad, and to be over
taking her, and coming down upon her, with the 
wind and sea, and a collision was imminent. The 
helm of the Conrad was put to starboard, and 
then her lee braces were let go, and her weather 
main braces were hauled in, and she was paying 
off. But by this time the Breadalbane, which was 
very high out of the water, had got near enough 
to take the wind out of her sails. Tha fore-topsail 
of the Breadalbane then blew away, and, though 
she was hailed to set more canvas, those on board 
had refused or neglected to do so, and as she 
drew ahead the main topsail of the Conrad filled, 
the latter came up a little into the wind, and the 
Breadalbane with her lee main-yard caught the
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•weather braces of the fore topsail yard, and the 
two vessels becamo entangled and remained 
working against each other in the heavy sea till 
the Breadalbane had done the Conrad so much 
damage that she sank with everything on board. 
Shortly after the two vessels separated, the master 
and crew having previously saved themselves by 
getting on board the Breadalbane, and the plain
tiffs alleged that those on board the Breadalbane 
did not keep a good look-out, and improperly 
neglected to keep ont of the way of the Conrad, 
and that the Breadalbane was undermanned and 
not under proper control, and was not carrying 
and did not set proper canvas, and that the col
lision was wholly caused by those on board the 
Breadalbane.

On the other hand it was alleged in the state
ment of defence filed on behalf of the owners of 
the Breadalbane, that about midnight on the 21st 
Oct. 1881 their vessel, the Breadalbane, a ship of 
1427 tons register, was, whilst in the prosecution of 
a voyage from Hamburg to Cardiff, in ballast in 
the English Channel off the Longships, which bore 
about south, and that at that time it was blowing 
a strong gale from about south-east. The tide was 
about flood, running with a force of about two 
knots an hour, and the Breadalbane, which was 
under lower main topsail and lower fore topsail, 
was hove to, close-hauled on the starboard tack, 
heading about north-east by east half east, making 
about one knot an hour. Her regulation sidelights 
were duly exhibited and burning brightly, and a 
good look-out was being kept on board of her. 
Under these circumstances the green light of the 
Conrad was seen at a distance of about a quarter 
to half a mile, and bearing about five or six points 
abaft the port beam. The Breadalbane was kept 
on her course, and a bright light was shown over 
her stern, and when the Conrad, which was over
taking the Breadalbane, was seen to be approaching 
on the port quarter of the Breadalbane so as to in
volve risk of collision, the Conrad was loudly hailed 
to put her helm hard up, but the Conrad continued 
to approach, and with her starboard cathead struck 
the port quarter near the mizen rigging of the 
Breadalbane, doing her considerable damage, and 
the defendants alleged that the collision was caused 
by the Conrad, which was an overtaking ship, im
properly neglecting to keep out of the way of the 
Breadalbane, and counter-claimed for the damage 
sustained by that vessel in the collision. The 
evidence produced at the hearing was extremely 
conflicting, each vessel contending that the other 
was the overtaking vessel. I t  appeared that no 
special light was shown from the stern of the 
Conrad  to satisfy Art. 11 of the Regulations, but 
the usual binnacle light was burning.

Article 11 of the Regulations for Preventing 
Collisions at Sea is as follows:

A ship which is being overtaken by another shall show 
from her stern to such last mentioned Bhip a white light 
o r a flaming light.

C. B,ussell, Q.C. (with him M yburgh) for the 
plaintiffs.— The Breadalbane was, on the evidence, 
an overtaking ship. The binnacle  ̂ light of the 
Conrad  was amply sufficient to satisfy Art. 11 of 
the Regulations for Preventing Collisions at Sea. 
A  white light is all that is required by that rule, 
and such a light as the binnacle light is sufficient 
to satisfy it.

Webster, Q.C. (with him Dr. Fh illim ore).— The

Conrad is in this case solely to blame. The 
evidence shows that she was sailing faster than 
the Breadalbane, and overtaking her. She bad 
more sail set, and, according to her own story, 
was heading E. by H., and must have been from 
one point to one point and a half free from the 
wind, whereas the Breadalbane was sailing as 
close to the wind as possible. Even if the vessels 
were crossing, the Conrad is to blame. Lastly, 
taking the Conrad’s version of the facts, she 
violated Art. X I.  of the regulations by neglecting 
to show astern a white light in compliance with 
that rule. The binnacle light was clearly in
sufficient. '

Bussell, Q.C. in reply.
Sir R. P h illim o r e .—This is a caso of collision, 

which took place at eleven o’clock at night on the 
21st Oct. in this year, between a Swedish brigand 
a sailing ship off the coast of Cornwall, off the 
Longships Lighthouse. The direction of the wind 
was about S.E. by S. The vessels which came 
into collision were a brig called the Conrad, of 
322 tons register, bound from Cardiff to Stock
holm, with a crew of ten hands and a cargo 
of coal, and a Bhip called the Breadalbane. 
manned by a crew of seventeen hands, of 1427 
tons register, on a voyage from Hamburg to 
Cardiff, in ballast, which ran into the starboard 
side of the brig and sank her. The action is 
brought by the owners of the cargo of the 
Conrad, aud the owners of the cargo con
tend that the collision was caused by the 
Breadalbane neglecting to take proper steps to 
keep out of the way of the Conrad; and, on the 
other hand, the defendants contend that it was 
caused by the Conrad not keeping out of the way 
of the Breadalbane. How, it appears that the 
Conrad was heading about E. by H., and was 
close-hauled on the starboard tack; and that the 
Breadalbane was heading H.E. by E. ?2 also 
close-hauled on the starboard tack. The speed 
of the vessels was between one and two knots 
an hour. The Conrad says she saw the Breada l
bane about half a mile off, and about four points 
abaft the starboard beam, and the Breadalbane 
says she saw the Conrad from a quarter to half 
a mile off, about five or six points abaft the port 
beam. The Elder Brethren advise me that, if 
either of these statements be true, considering 
there was one aud a half points of difference 
between them, these vessels were crossing and not 
overtaking ships. In  this view of the case the 
Elder Brethren think that the Breadalbane was 
alone to blame, because she was to windward, and 
one and a half points off the wind, whilst the 
Conrad was close hauled. But this is not the 
case set up in the pleadings, nor argued 
before me. The contentions of the Conrad has 
been that one of the two vessels was over
taking the other, and that therefore the over
taking vessel was bound to keep out of the 
way. A  careful consideration of the evidence 
leads us to the conclusion that the Breadalbane 
was, owing to the loss of her sails, brought into 
close quarters with the other vessel, and came 
bodily down upon her and sunk her. How article 
11 of the Sailing Rules provides that, “ a ship 
which is being overtaken by another Bhall show 
from the stern of the last-mentioned ship a light 
or a flare-up light.” We are clearly of opinion 

1 that the binnacle light of the Conrad did not
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comply with the rule as to carrying a stern light, 
The rule does not provide that it is to be a fixed 
stern light, and the placing of a binnacle light 
cannot satisfy the statute and the rule, because the 
light itself could not be seen, but only thereflected 
rays of it. The Conrad, therefore, would be to 
blame, and cannot recover unless this disobedience 
of the rule did not contribute to the collision. 
The Elder Brethren are of opinion that the 
showing of the light could not have any weight 
in this case, and could not possibly have con
tributed to the collision. Looking to the whole 
of the evidence, that of the Conrad is the most 
trustworthy. I t  only remains to say which vessel 
is to blame, and whether, as is the opinion of the 
Elder Brethren, they were crossing vessels, or 
whether they were overtaking vessels as pleaded, 
we think that the Breadalbane is alone to blame 
for the collision, and I  pronounce accordingly.

Solicitors for the plaintiffs, the owners of the 
Conrad, Ingledew  and Ince.

Solicitors for the defendants, the owners of the 
Breadalbane, Gregory, Rowcliffes and Co.

Wednesday, Feb. 1,1882.
(Before Sir R. P iiillimore .)

M acA dam (app.) v. T he M aster and Crew or 
the Saucy Polly (resps.); The M ac.

Salvage—Appeal fro m  justices— Merchant S h ip 
ping Act—Mudhoppt-r— B efird tiono f Lse®
in  nav igation—Merchant Shipping Act 18o4 (17 
Sp 18 Viet. c. 104), s8. 2, 460-465.

A  mudhopper barge used fo r  dredging a rive r and 
not propelled by oars is not used in  navigation, 
and is therefore not a ship w ith in  the meanvng 
o f the Merchant Shipping Act 1854, ss. 2 and 4o8, 
unless she hab itua lly  goes to sea, and hence 
magistrates have no ju r is d ic tio n  in  salvage pro
ceedings against such a vessel under seel. 460 of 
that Act, unless i t  is shown that she hab itua lly  
proceeds to sea.

T his was an appeal brought by James Nicholl 
Macadam, the owner of the hopper barge Mac, 
under the 464th section of the Merchant Ship
ping Act 1854 (17 & 18 Viet. c. 104), from 
an award of the justices of the peace for the 
borough of King’s Lynn, in the county of 
Norfolk, made on the 31st Oct. 1881, in 
pursuance of sects. 460 and 461 ot the same 
Act, adjudicating upon a claim made by Henry 
Petts, the master of a fishing smack called the 
Saucy P o lly , of the port of Great Yarmouth, and 
trading from the pore of King’s Lynn, on behalf 
of himself, the owner, and the rest of the crew of 
the said smack, ag-dnst James Nicholl Macadam, 
of No. 1 New Bridge-street, Blackfriars, in the city 
of London, engineer and contractor, lor a certain 
amount of salvage not exceeding 10001. for that 
on the 15th Oct. 1881 a certain ship, boat, or barge, 
being a hopper bar ge called the iliac, belonging to 
the said James Nicholl Macadam, was in distress, a 
wreck derelict drifting on the sea, in a place known 
as the Wash, between the counties of Norfolk and 
Lincoln, and that the said Henry Petts and seven 
other fishermen, being the crew of the Saucy P o lly , 
rendered certain services in respect of the said 
hopper barge by rescuing and conveying the same 
to the port of King’s Lynn ; and ordering James 
Nicholl Macadam, on notice of the award, to pay

Henry Petts the sum of 50Z. for services of every 
description as aforesaid rendered by himself and the 
others of the crew of the Saucy P o lly .

I t  appeared from the evidence taken before the 
justices on behalf of the respondents, the alleged 
salvors, that on Monday, the 10th Oct. 1881, the 
dandy fishing smack Saucy P o lly , of thirty-one 
tons register owned by Mathew Chase, of Lynn, 
in the county of Norfolk, belonging to the port of 
Yarmouth, and manned by a crew of nine hands 
all told, left Lynn for the fishing grounds off 
Boston, and was fishing ofi Boston until the even
ing of Thursday, the 15th Oct. On Thursday night 
a gale sprung up, and the smack was moored in 
the Wash in a place called the Cots from two to 
three miles from Boston shore. During the whole 
of Friday it was blowing a hurricane, the wind 
veering from W .N.W . to N.N.W ., and the smack 
continued at her moorings. Soon after midnight 
on Friday the master of the smack was called 
up, there being tbeD a moderate breeze from the 
W.N., with a heavy sea, and all hands went 
on deck. The Mac was then seen by those on board 
the smack to be drifting from the eastward to the 
westward, and the crew of the smack then pro
ceeded to the Mac, and finding that she was 
dragging her anchor, and that there was no one 
on board, boarded her, and subsequently obtaining 
a spare anchor and chain from the smack anchored 
her until the morning and then towed her to Lynn 
Harbour and moored her there. I t  further 
appeared that the barge was a hopper barge, and 
that she had a rudder aud was steerable; that there 
was a pole which could be used as a mast on which 
a small sail could be fixed, aud that the pole could 
also be used to hoist a light on ; that the barge 
was seventy-three feet long, and ninety-three feet 
wide,and constructed of iron plates three-sixteenths 
of an inch thick, rivetted throughout, air-tight 
compartments at side, cabin at each end, hopper 
fitted with lifting doors and apparatus complete ; 
that a vessel like the barge was usually towed, 
having no propelling power, but that she would 
drive by wind and tide. She was used for 
dredging purposes.

On behalf of the appellant the owner of the 
Mac, witnesses were called to prove that the barge 
was purchased in Holland for 383Z. 13s. 4<Z., and 
was towed across, that she was not navigable, and 
not fitted with masts or sails, and h ad no propelling 
power. The rest of the appellau t ’s evidence was 
directed to the slight amount of danger in which 
the barge was in the locality in which she was 
found.

Notice of appeal to the Probate, Divorce, and 
Admiralty Division was given by the owner of 
the Mac on the 8th Nov. 1881, and the grounds 
on which the appellant principally relied were 
stated to be the following :

1. That the justices had no jurisdiction to hear 
and adjudicate upon the said claim.

2. Ttiat there was in the circumstances of the 
case no such jurisdiction in any justice.

3. That the hopper barge was not a ship or 
boat, and was not in distress or a wreck.

4. That the said Henry Petts and the rest of 
the crew of the Saucy P o lly  did not render any 
services to the Mac as alleged.

5. That the said Henry Petts and the rest of 
the crew of the Saucy P o lly  are not entitled to 
any salvage in respect of any act or thing done 
by them .
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6. That if  they are so entitled the amount 
adjudged to be paid to them by the said award is
excessive. c- t>

The appeal came on for hearing before bir it.
Phillimore on the 1st Peb. 1882.

The following sections of the Merchant chip
ping Act 1854 (17 & 18 Yict. c. 104), were cited 
in argument :

Part of sect. 2. “  Ship ”  shall include every descrip
tion of vessel used in navigation not propelled by oars. 
“ W reck”  shall inolude jetsam, flotsam, logan, and 
dereliot, found in or on the shores of the sea or any tida l

W*Sect. 458. Whenever any boat or ship ia stranded or 
otherwise in distress o n  th e  shore of any wa or tidal 
water Bituate within the lim its of the United Kingdom, 
and services are rendered by any person,

(11 In  assisting such ship or boat; . ,
(2) In  raving tbe Uvea of the persons belonging to suoh

ship or boat; . , ,
(3) In  saving the cargo or apparel of suoh ship or boat 

or aDy portion thereof;
And whenever any wreck is saved by any person other 

than a receiver within the United Kingdom ;
There shall be payable by the owners of such ship or 

boat, cargo, apparel, or wreok to the person by whom 
suoh services or any of them are rendered, or by whom 
such wreck is saved, a reasonable amount of salvage, 
together with a ll expenses properly incurred by him m 
the performance of such servioee or the saving of such 
wreck, the amount of suoh salvage and expenses (which 
expenses are hereinafter included under the term salvage) 
to be determined in case of dispute in manner hereinafter
mentioned. .

Sect. 460. Disputes with respect to salvage arising 
within the boundaries of the Cinque Ports shall be 
determined in the manner in which the same have 
hitherto been determined; but whenever any dispute 
arises elsewhere in the United Kingdom between the 
owners of any such ship, boat, cargo, apparel, or wreck 
aBaforesaid, and the salvors as to the amount of salvage, 
and the parties to the dispute cannot agree as to the 
settlement thereof, by arbitration or otherwise, then if  
the sum claimed does not exceed two hundred pounds, 
such dispute shall be referred to the arbitration of any two 
iustices of the peace resident as follows ; (that is to say,)

In  case of wreck, resident at or near the place where 
such wreck is found: , . , , ,

In  case of services rendered to any ship or boat, or to 
the cargo, or apparel belonging thereto, resident at 
or near the plaoe where such ship is lying, or at or 
near the first port or place in the United Kingdom 
into which suoh ship or boat is brought after the 
occurrence ot the accident by reason whereof the
claim to salvage arises. . ■ • • , ,___,

And every dispute with respect to salvage may be heard 
and adjudicated upon on the application either of the 
Balvor or of the owner of the property salved, or of their 
respective agents.

Dr. P h illim o re  for the appellants.—The Mac is 
a vessel used for deepening the Withani by 
dredging, and the evidence in this case shows 
that no salvage services were rendered to her. 
She would have taken no harm if left alone, and 
her owners were rather injured than otherwise 
by their vessel being taken to Kings Lynn. 
(Evidence read and chart put in.] 1 urther, the 
magistrates had no jurisdiction in this case. I  heir 
jurisdiction is derived solely from the 4o9th and 
460th sections of the Merchant Shipping Act 
1854 [reads section]. This barge is, on the 
evidence, neither ship, boat, nor wreck under 
those sections. To bring the case within these 
sections there must be either “ a w re c k ’ or “ a 
ship or boat stranded, or otherwise in distress on 
the shore of a sea or tidal water.” The Mae was 
not on the shore. Further, the Mac was not a 
ship at all :

The C. S. Butler, L. Hep, 4 A. &E. 238 ; 31 L. T. Rep. 
N.S. 459 ; 2 Asp. Mar. L. Gas. 408.

The definition of a ship is to be found in the 2nd 
section of the Merchant Shipping Act. The M ac  
cannot be said to be a “ ship ” under that defini
tion, because she is not used in navigation. A  
chance going to sea will not satisfy this definition; 
it  must be the real business of the vessel. Again, 
if the Mac is a ship, the justices of King’s Lynn 
have no jurisdiction. The accident was the 
drifting, and when brought up by the second 
anchor she was in safety, and was then lying in 
safety within the limits of Boston harbour. 
Under the section, therefore, the dispute ought 
to have been decided by the Boston and not 
by the King’s Lynn justices.

Buclcnill for the respondents.—The Mac is a 
mudhopper, and it is a matter of general know
ledge that she must perpetually be going to sea 
to deposit the mud she raises from the bottom of 
the river. She goes to sea then, and she is pulled 
by steam power, and not propelled by oars, and 
she is therefore a ship within the meaning of the 
Merchant Shipping Act. In  E x  parte Ferguson 
(L. Rep 6 Q. B. 280; 24 L. T. Rep. N . S. 96;
1 Asp. Mar. Law Cas. 8) Blackburn, J. says:.
“ What then is the meaning of the word ‘ ship 
in this Act p I t  is this, that every vessel that sub
stantially goes to sea is a ship. I  do not mean 
that a little boat going out for a mile or two 
to sea would be a ship; but where it is its 
business really and substantially to go to sea, 
if it is not propelled by oars, it shall be con
sidered a ship for the purposes of this Act. 
Whenever the vessel does go to sea, whether it 
goes to sea for the purposes of fishing or anything 
else, it would be a ship.” Tbe Mac, whose business 
it  is to go to sea constantly to deposit mud is 
clearly within this definition. As to the jurisdic
tion of the Lynn justices, it is sufficient to establish 
their jurisdiction that the vessel was brought into 
the port of Lynn, it being impossible, on account 
of the wind, for the Saucy P o lly  to tow her into 
Boston. Again, it has been argued that the Mac 
was not “ a ship or boat stranded or otherwise in 
distress on the shore of a sea or tidal water. 
This has long ago been decided in favour ot the 
respondents. In  The Leda (bwab. 40) Dr. 
Lnshington says: “ What did the Legislature 
mean by the words ‘ otherwise in distress on the 
shore of any sea P ’ I t  is clear that the Legislature 
did not mean stranded only, for that expression 
precedes it, ‘ on the Hhore,’ is, as I  admit, a very 
ambiguous term. I  do not think that being in 
distress on the shore’ means that the property, 
ship, or goods should be exactly on the shore 
itself, and I  think so for several reasons : first, 
because if such were the true meaning, it would 
be difficult to distinguish such case from stranding, 
and the statute evidently contemplates a case ot 
distress distinguished from stranding: secondly, 
because, independently of other expressions, which 
in some degree tend to the same conclusion, the 
459th section refers to wreck, and the definition or 
wreck in the statute, and the nature of wreck so 
described, shows that it cannot be confined to 
what has touched the land For these reasons I  
have come to the conclusion that the words‘ m 
distress on the shore of any sea’ in the 458th 
section refer to vessels in distress in the vicinity 
of the shore, provided it be within the limits o 
the United Kingdom, and that it is not confined to 
what touches the shore itself.”

Dr. P h illim o re  in reply.—There is nothing i»
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the evidence to show that this vessel substantially 
goes to sea.

Sir R. Phillimore.—I  do not see my way in this 
case to say that this mudhopper was used in navi
gation. I  think that this is certainly a vessel 
“ not propelled by oars,” but there is no evidence 
before me that she was “ used in navigation,” as 
required by the statute. There is no evidence 
that she habitually went to sea. I  must therefore 
decide that the magistrates had no jurisdiction, 
and I  do so on that ground only, that I  have no 
evidence before me that the vessel was used in 
navigation. I  allow the appeal with costs.

Solicitors for the appellant, the owner of the 
.Mac, Whyte, Oollinson, and Prichard .

Solicitors for the respondents, the owner, 
master, and crew of the Saucy P o lly , Tompson, 
Pickering, and Go.

Feb. 7 and  8,1882.
(Before Sir R. P hillimore and T rinity  M asters.)

T he R L. A lston.
C ollis ion— Buies for the N av iga tion  o f the B luer 

Tees, A rt. 22—“ In te rp re ta tion  ”— “ M axim um  
speed o f six miles an hour " — Through the water 
— Over the ground.

I n  ru le  22 o f the Buies fo r  the N av iga tion  o f the 
B ive r Tees, provid ing tha t “ no steamship shall 
at any time be navigated in  any p a rt o f the rive r 
at a higher rate o f speed than a maxim um  speed 
o f s ix  miles an hour,”  the speed mentioned is 
speed through the water and not over the ground, 
and a vessel exceeding that speed through the 
water is to blame i f  a collis ion ensues to which 
such speed contributes.

T his was an action in  rem instituted by the owners 
of the steamship Lady Mostyn, and by the owners 
of her cargo against the steamship B . L . Alston, 
and her owners intervening to recover the 
damages sustained by the Lady M ostyn  in a 
collision which took place between that vessel and 
the B . L . A lston  between 1 and 2 a.m. on the 6th 
Nov. 1881 in the river Tees below the fourth buoy 
light on the east side.

The plaintiffs alleged that at about 1.50 a.m. on 
the day of the collision their vessel, the Lady  
M ostyn, a screw steamship of 467 tons register 
and of 80 horse-power nominal, whilst on a voyage 
from Middlesbrough to Llanelly with a cargo of 
pig iron, and manned by a crew of fourteen hands 
all told, and in charge of a Tees pilot, was pro
ceeding down the river Tees on her way to sea, 
the weather at the time being fine with a 
moderate breeze from the west-south-west. The 
statement of claim then proceeded : The tide was 
about the last quarter flood, and of the force of 
about three knots an hour ; and the Lady Mostyn 
was proceeding down the river, and keeping on 
the starboard side of the river, which was her 
proper side. Her regulation and masthead 
lights were duly exhibited, burning brightly, and 
a good look-out was being kept. A t such time, 
and when the Lady Mostyn was in the vicinity of 
the sixth buoy beacon, and making about five 
knots over the ground, the red and masthead 
lights of a steamer, which afterwards proved to 
be the B . L . Alston, were seen about two miles 
distant, and bearing abmit two points on the star
board bow of the Lady Mostyn. As the Lady

Mostyn  was rounding the bend of the river in the 
vicinity of the fourth buoy light the B. L . Alston 
opened her green light on the port bow withal, 
and the Lady Mostyn, having rounded and 
steadied the B . 'L .  A lston  shut in her green light, 
and approached with her masthead and red lights 
only open as if intending to pass on the port side 
of the Lady Mostyn as she could and should have 
done, but she suddenly opened her green light, 
and approached so as to render a collision immi
nent, and although the engines of the Lady  
Mostyn were stopped and reversed full speed, and 
her helm hard-aported, the B. L . Alston, which 
just before the collision shut in her red light, at 
great speed, with her stem struck the port side of 
the Lady Mostyn a little forward of her fore
rigging, and did her so much damage that her 
master was compelled to run her aground opposite 
the place of collision to prevent her sinking in 
deep water; and the plaintiffs alleged that a good 
look-out was not kept on board the B. L . A lston, 
and that she was not navigated on the starboard 
side of mid-channel, although it was safe and 
practicable, contrary to article 21 of the Regula
tions, that her helm was improperly starboarded 
before the collision, and that Bhe did not Btop and 
reverse in due time, and further that she impro
perly neglected to comply with the provisions 
contained in clauses 17, 18, and 19 of the bye
laws made by the River Tees Conservancy, and 
that the collision was caused by the neglect or 
default of those on board the B . L . Alston.

The defendants on their side pleaded that shortly 
before 2 a.m. on the day of the collision, their 
vessel, the B . L . A lston  a steamship of 452 tons 
nett and 900 tons gross register, bound on a 
voyage from Riga to Middlesbrough, with a crew 
of fifteen hands and a cargo of sleepers, was in 
the river Tees in charge of a licensed Tees pilot. 
The wind was about south-west, a moderate 
breeze. The weather was fine but hazy, the tide 
was last quarter flood, of the force of about one 
knot an hour. The B . L . A lston, under steam, 
was proceeding up on the north or starboard side 
of the river, heading about south-west half south, 
and between three and four knots an hour. Her 
regulation lights were duly exhibited and burning 
brightly, and a good look-out was being kept on 
board her. In  these circumstances, and as the
B . L . A lston  had got up to about the third buoy, 
and was proceeding onwards to the fourth buoy, 
those on board of her observed the green and 
masthead lights of the L a dy  Mostyn about a mile 
off, and bearing about south-west by west. The
B. L . Alston kept on her course along the north 
side. The Lady Mostyn drew nearer and opened 
her red right, and the helm of the B . L . Alston  
was put hard aport, but the L a dy  Mostyn rapidly 
approached the B . L . Alston, and a collision oc
curred, the port midships of the L a dy  M ostyn  
rather before the bridge striking the B . L . Alston  
and forcing the B. L . Alston ashore on the north 
side and doing her great damage, and the defen
dants alleged that the Lady Mostyn did not keep 
a good look-out, and that she was on her wrong 
side of the river, and that her helm was not 
ported sufficiently or in due time, and that she 
disobeyed rules 17 and 18 of the bye-laws and 
rules in force for the navigation of the river Tees, 
and that the collision was eaused by the neglect 
or default of the Lady Mostyn, and the defen
dants counter-claimed against the owners of the
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L a d y  Mostyn for the damages received by the 
B . L . Alston.

The following clauses of the bye-laws of the 
Eiver Tees Conservancy were cited in the course 
of the case

17 Every ship navigating the rive r shall keep the 
starboard side, so tha t the po rt helm may always be 
applied to clear vessels proceedmg in  the opposite

^ 'iS ^ E v i-ry  steamship, when approaching another ship 
on an opposite course, or from an opposite course or 
from  an opposite direction shall, before approaching 
w ith in  th ir ty  yards, slacken her speed, and keep as near 
as possible to the starboard side of the river, so as to 
afford the greatest fac ility  fo r passing the approaching

Sh22 No steamship shall a t any time be navigated in 
any part of the rive r a t a higher rate of speed than a
m axim um  speed of six miles per hour

23. Whenever there is a tog no steamship shall be 
navigated in any part of the river at a higher rate of 
Bpeed than three miles per hour.

The plaintiffs’ evidence corroborated the plain
tiffs’ statement of claim as to the fact that the 
tide was running up at the rate of three knots 
per hour, and that the Lady Mostyn was going 
down the river at the rate of five knots over the 
ground, which was equivalent to eight knots 
through the water; and at the close of it 
Webster, Q.C., for the defendants, submitted that 
the Lady Mostyn was to blame thereon for the 
collision for a breach of rule 22 of the bye-laws 
of the Tees Conservancy, which prescribed that 
no vessel should at any time be navigated in any 
part of the river at a higher rate ot speed than a 
maximum rale of six miles an hour. I t  was then 
agreed that this point should be argued beiore 
the defendants’ witnesses were called, and there
upon

Webster, Q.C. (with him Dr. P h illim o re ) for the 
defendant’s.—In  this 22nd rule a rate of six 
miles per hour must mean six miles per hour 
through the water. The rule obviously intends to 
establish a fixed rate of speed, and it could not 
have been the intention of the conservancy that 
vessels should have to watch the tide, and be 
continually increasing and decreasing their speed. 
The usual and only meaning of Buch a phrase as 
Bix miles per hour with respect to ships is six miles 
through the water.

B utt, Q C- (with him Myburgh) for the plaintiffs.
__The meaning of these rules must be gathered
from local circumstances, and from the other rules. 
The evidence is that the tide in the Tees some
times runs up at the rate of four knots an hour, 
iiow if the meaning of the rule is “ six miles an 
hour through the water,” a vessel meeting this 
tide could only go at the rate of two miles an hour 
over the ground, while another vessel with the 
tide could come towards her at the rate of ten 
miles an hour wi'hout disobeying the rule, this 
is palpably absurd, and the true meaning is, 
“ six miles over the ground.” Vessels need not 
be always altering their speed. The rule merely 
gives a maximum speed which must not be 
exceeded. I t  is further clear from the following 
rule, the 23rd, which provides for fog, that the 
meaning must be over the ground. That rule 
provides a maximum speed of three miles an hour. 
Consequently, if the meaning were “ through 
the water,” a vessel could not advance at all 
against a four-knot tide, and vessels going with 
the tide could approach vessels at anchor at a

speed of seven knots an hour. The rule could not 
have had this intention. Further, the evidence 
shows that we had by stopping and reversing 
reduced our speed to six knots in sufficient time 
before the collision to satisfy this rule, even it the 
meaning is “ through the water.”

Webster, Q.C. in reply.
Sir R. P h i l l im o r e  —In  this case the Lady  

Mostyn was going at the rate of eight miles an 
hour' a few seconds beiore the collision, whereas 
clause 22 of the bye-laws of the river Tees Con
servancy is as follows : No steamship shall at any 
time be navigated in any part of the river at a 
higher rate of speed than a maximum rate ot six 
miles per hour. I t  is contended, however, that 
although she was going through the water at a 
speed of eight miles, yet as she was meeting a 
tide running at the rate of three knots she was 
only going at the rate of five miles an hour over 
the ground, and was therefore not infringing the 
rule I  have read. I  think I  muBt put the natural 
construction upon the words of the rule, in e  
rule was framed by the Tees Conservancy with 
reference to the local circumstances to which it 
had to be applied, and that which the framers of 
the rule had in their minds was, I  think, that the 
velocity of the speed should not exceed six miles 
an hour, and that vessels should not be navigated 
so that their maximum speed should exceed six 
miles an hour with reference to other vessels 
navigating in the same fluid. The rule cannot 
mean that vessels have to decrease their speed as 
the tide increases, and I  am therefore led to the 
conclusion that the framers of the clause con
templated going through the water, and not over 
the ground. I  therefore pronounce that the 
Lady Mostyn did in this case contribute to the 
collision.

Webster, Q.C.—Under these circumstances the 
defendants admit that they are also to blame, and 
offer no evidence.

Sir R. P h i l l im o r e .— I  pronounce both vessels 
to blame.

Solicitors for the plaintiffs, the owners oE the 
Lady Mostyn, Gregory. Rowclijfes and Co.

Solicitors for the defendants, the owners of the
R. L . Alston, P ritcha rd  and Sons.

A p r i l 1!) and  25,1882.
(Before Sir R. Phillimore and Trinity M asters.)

T h e  D o u g l a s .

Dam age— C ollis ion— Wreck— Possession and con
tro l— L ia b il i ty  o f o w n e r— Conservators— 1 ubLic 
nuisance — P riva te  in ju ry  — D u ty  to give 
warning.

Where a vessel, through the negligence o f those m  
charg6 o f her become# cl wreck and cl dangerous 
obstruction in  a navigable riv<r, i t  is  the d iity  oj 
those o rig in a lly  in  rhaiye o f her, though np 
actually in  possession at th - time, to take steps to
w a rn  approaching vessels of her position.

Semite, this du ly  attaches u n t il the wreck i  
removed or taken possession o f by competent
authority. , , r .

The D , in  consequence o f a collision caused by in  
' negligence o f those in  charge o f her, sank in  th* 

r iv e r Thames. Some howrs afterwards the M. 
ra n  in to  the wreck, which was not m arked in  any
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way. The owners o f the D. were held to blame, and 
not to he excused by reason o f the im possib ility  o f  
any person rem aining on board the wreck, or by 
having given notice o f the wreck to the proper 
authority .

T h is  was an action in  rem  to recover damages 
sustained by the s.s. M ary  N ixon, in consequence 
of a collision between that vessel and the steam
ship Douglas, whilst the latter was lying sunken 
in Gravesend reach in the river Thames about 
midnight on the 26th-27th Oct. 1881.

About 6 p.m. on the day previous to the collision 
in question in this action, the Douglas, while proceed - 
ingdown the river Thames, had come into collision 
with a screw steamercalled the Duke o f Buckingham  
whilst the latter was lying at anchor, and subse
quently had been in collision with another screw 
steamer called the Orion. In  consequence of these 
collisions the Douglas had sunk in the river. Each 
of the vessels, Duke o f Buckingham  and Orion, 
had brought actions against the Douglas in respect 
of the said collisions, and the Douglas had been 
found alone to blame in respect of each of them; 
and it was formally admitted for the purposes of 
this action that the collision with the Duke o f Buck
ingham , which caused the Douglas to sink, was 
caused by the negligence of those on board the 
Douglas.

The statement of claim alleged (in te r a lia ).
7. No ligh ts or warning of any sort were exhibited on 

or near the wreck of the Douglas, and there was nothing 
to  warn those on board the Mary Nixon of the said 
wreok.

13. The Douglas, in  the position in  which she sank, was 
an obstruction to navigation, and was a source of danger 
to vessels navigating the river.

14. The p la in tiff says tha t in  the circumstances afore
said i t  became and was the duty of the defendants 
to  warn approaohing vessels of the said wreok.

15. The defendants were gu ilty  of negligence in  causing 
the ir vessel to become an obstruction and a danger to 
navigation in  the river.

16. The defendants were g u ilty  of negligence in not 
taking means to warn approaohing vessels of the obstruc
tion  aforesaid.

To these allegations the defendants made the 
following defence:

4. As soon as possible after the said collision (w ith  the 
Duke of Buckingham) a white lig h t was placed in  the 
main rigging of the Douglas as a warning to approaching 
vessels, which lig h t remained there u n til the Douglas 
sank.

5. A fte r the Donglas sank, and before the Mary Nixon 
struck upon the sunken wreok of the Douglas, a reason
able time to exhibit ligh ts or a warning on or near the 
wreck of the Douglas had not elapsed.

6. The Mary Nixon was warned of the fact th a t the 
Douglas lay sunk in  the river, and of her position, by 
hailing from  another vessel in  sufficient tim e to have 
enabled her to avoid the Douglas.

8. As an alternative defence the defendants say that 
at the time when the Mary Nixon struck the Douglas, the 
Douglas was a wreck ly ing sunk in  the bed of the river 
Thames, and th a t before and at the time when the Mary 
Nixon struck the Douglas, the defendants had wholly 
ceased to have the possession, management, and control 
of the same.

On these defences the plaintiffs joined issue, 
and the cause came on for trial on the 19 th April, 
when witnesses were examined on both sides.

B utt, Q.C. and Bruce for the plaintiffs, owners 
of the M ary  N ixon.—When a vessel is, in conse
quence of her own default or negligence, sunk in 
such a place as the Gravesend Reach of the river 
Thames, it is the duty of her owner and his ser

vants to take measures (a) to prevent what, if no 
measures are taken, is almost inevitable, the colli
sion of other vessels with the wreck. This is, in 
fact, practically admitted by the defendants. When 
they say in paragraph 5 of the defence that 
a reasonable time had not elapsed, it implies that 
if a reasonable time had elapsed it was their duty 
to take some measures. I f  the only question is 
whether, considering the time which had elapsed, 
it  was reasonable or not for the defendants to have 
taken some steps, surely in a place like this, 
close to Gravesend, it  is reasonable to suppose 
that a light might have been exhibited from 
some parts of the masts which were above 
water as a warning to vessels, or a boat stationed 
to give such warning, seeing that the original 
accident had taken place six hours before the 
one which has given rise to this action. The 
alternative defence of paragraph 8 (ub i sup.) can
not avail the defendants; there was no such 
abandonment of the Douglas in this case as is con
templated by those words on which the defendants 
rely. Here it is obvious that, though temporarily 
dispossessed of the possession of the ship by the 
fact of her being under water, there was an 
animus revertendi when she should be raised. 
The vessel was neither a derelict in a legal sense 
nor abandoned as a total loss to the underwriters, 
nor parted with, as by a sale, to any other 
persons. There is no direct authority for 
saying that under such circumstances as these a 
shipowner is bound to mark the position of a 
wreck; but such authority as there is, when 
properly considered, tends in that direction, as 
indeed common sense, apart from any direct 
authority, must require. In  B row n  v. M alle tt 
(5 0. B. 599) it was held, indeed, that when a 
vessel was sunk by accident, and without any 
default in the owner or his servants in a navigable 
river, there was no obligation on the owner to take 
steps to make its position known; but that was 
on the ground that what had happened to the 
owner was a private disaster, giving rise possibly 
to a public injury, but for which disaster he was 
not responsible, as it happened without default on 
his p a rt: but that is not the case here, where the 
public injury is caused by the wrongful act of the 
defendant in the first instance. No doubt, when 
the possession of the wreck and its control are 
taken out of the hands of the defendant by the 
conservancy under their statutory powers, his duty 
to mark its position would cease; but that event 
did not occur till the next morning, some ten 
hours after the accident happened. Even when 
the accident causing the obstruction is inevitable, 
and not as in this case the result of the wrongful 
act of the owner of the ship creating the obstruc
tion, the owner of the ship is bound to give 
warning of the obstruction: W hite  v. Crisp  
(10 Ex. 312; 23 L. J. 317, Ex.) I t  is clear 
from both the cases cited that the actual physical 
possession of the ship is not the lim it of the 
proprietor’s liability to give warning, for it is 
said in B row n  v. M alle tt, and quoted with approval 
in W hite v. Crisp, that “ his liability is the same

(a) The following rule of the Thames Conservanoy 
appears to prescribe the measures to be taken in  such 
cases: Order in Counoil, 18th March, 1880, rule 9 : “  A l l  
vessels when employed to mark the positions of wrecks 
or other obstructions shall exh ib it two b righ t ligh ts, 

| placed horizontally not less than six nor more than 
l  twelve feet apart.” —[H e p . ]
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■whether his vessel he in motion or stationary, 
floating or aground, under water or above it; for 
in all these cases the vessel may continue to be in 
his possession, and under his management and 
control.” The cases only show that when the 
proprietor has divested himself altogether of his 
property, either by sale or abandonment, or has 
been dispossessed either temporarily or perma
nently by proper authority, that his liability 
ceases, and this is consistent with E arm ond  v. 
Pearson (1 Camp. 515). Further, it must be noted 
here that the cause being in  rem, the defendants, 
by appearing to protect their interest in the ship, 
admit that they had not abandoned her at the 
time. For the plaintiffs it is immaterial who was 
the person responsible for leaving the wreck in the 
position in which it was, and not taking steps to 
warn others. Our suit is against that person 
whoever he was, and the defendants by appearing 
to defend admit the property, and therefore the 
responsibility to have been theirs.

M yburgh, Q.C. and B u ckn ill for the defendants. 
—I f  the court should be satisfied that the M a ry  
N ixon  was hailed by someone before coming into 
collision with the wreck, she cannot recover from 
us, even if we were not the people who hailed 
her. But the only duty to mark the position of 
a wreck is of a public nature: (Brow n  v. M alle tt, 
ub i sup.) That being so, it is immaterial what 
was the cause of the nuisance; the only question 
is the existence of the nuisance. I t  can therefore 
make no difference who was to blame in the first 
instance for the wreck of the Douglas. The only 
question is, whose duty was it, if it  was the duty 
of anyone, to mark the position of the wreck P 
I t  was our duty, no doubt, so long as we were in 
possession, and we fulfilled it; but when we were 
dispossessed by the vessel sinking, that duty 
ceased so far as we were concerned, devolving 
then on the Thames Conservancy in the interests 
of the public:

The Ettriclc, 6 P. D . 127, sub nom. Prehn v. Bailey 
and another, 4 Asp. M. L . C. 428, 465; 45 L . T . 
Rep. N . S. 399.

Whatever duty theu devolved on us was satisfied 
by our exhibiting a light whilst we remained in 
possession, and as soon as we were forced to aban
don possession, giving notice of the fact to the 
proper authorities, the Thames Conservancy. For 
any accident which happened before the Con
servancy took charge, no one is liable, supposing 
the Conservancy to have shown due diligence ; it  
is a public misfortune. The legal liability is an 
incident attaching to the control of the vessel: 
(W hite  v. Crisp, ub i sup.) Negligence in causing 
the wreck has nothing to do with the question of 
liability, because the negligence is not the proxi
mate cause of the accident.

B utt, Q.C. in reply.
Cur. adv. vu lt.

A p r i l 25.— Sir It. P h il l im o r e .— This is an 
action of damage in consequence of a collision 
between the screw steamship M ary  N ixon  and 
another screw steamer, the Douglas, that occurred 
in Gravesend Reach, at midnight, on the 27th 
Oct. 1881. The Douglas had previously come into 
collision with the steamship Duke o f Buckingham, 
and had in consequence, sunk. I t  is admitted 
for the purposes of the case that the collision with 
the Duke o f Buckingham  was due to the negligent 
navigation of the Douglas. A t the time of the

collision with the M a ry  N ixon, the Douglas was 
lying sunk in the river, about mid-channel, with 
one of her masts above the water. The conten
tion of the M a ry  N ixon  was, that it was the duty 
of the defendants, the owners of the Douglas, to 
warn approaching vessels of the wreck, and that 
no such warning was given, and therefore that 
she was responsible for the damage. The defence 
of the Douglas is, that a white light was placed in 
her main rigging within a reasonable time; that 
the M ary  N ixon  was warned by hailing from 
another vessel in sufficient time to enable her to 
avoid the D ouglas; and, as an alternative defence, 
that the defendants had wholly ceased to have 
possession, management, or control of the .Doiq/ias 
and therefore were not responsible. To deal 
first with the facts: I  am of opinion that no 
sailing on the part of the Douglas is proved. I  
have consulted the Trinity Masters, and I  agree 
with them in their opinion, that a reasonable time 
had elapsed between the collision with the Duke 
o f Buckingham  and the collision with the M ary  
N ixon  for giving some warning to approaching 
vessels of the position of the Douglas, and that 
the means for such warnings could have been 
obtained without difficulty. I t  appears that a 
light was put in the main rigging of the Douglas 
after her collision with the Duke o f Buckingham, 
which light remained till the Douglas sank; but 
at the time of the collision with the M a ry  N ixon  
there appears to have been no light exhibited and 
no kind of warning given. I  have now to deal 
with the question of law arising on these facts. 
The plaintiffs contend that the Douglas, having 
had her lights knocked out by the previous col
lision, was bound to adopt some measures of 
warning, by lights, or otherwise, to approaching 
vessels. The defendants say that, there being no 
persons left on board the Douglas, it was not the 
duty of any private person to give such warning, 
but that it became a matter for the intervention 
of public authority; that, during the period 
between the crew leaving the ship and the inter
vention of public authority, the risk, however 
unfortunate, must be borne by the public; and 
that in this case, although there was an animus 
revertendi, still the control and possession of the 
ship had been given up. I  confess I  listened to 
this argument with great alarm. The conse
quences of such a doctrine are fraught with 
danger to the interests of navigation, and also to 
human life. I t  is, however, not necessary, with 
the view which I  take of this case, to decide the 
exact point where the private obligation ends, and 
that of the public authority begins. Two cases 
were relied upon, Brown  v. M alle tt (5 0. B. 599), 
and W hite v. Crisp  (10 Ex. 312; 23 L. J. 317, 
Ex.). The principles of law applicable to cases of 
this description appear to me to be contained in 
the judgment of Alderson, B. in W hite  v. Crisp, 
there, citing the opinion of Maule, J. in B row n  v. 
M alle t, he says, “ that it is the duty of a person 
using a navigable river with a vessel of which he 
is possessed, and has the control and management, 
to use reasonable skill and care to prevent mischief 
to others,” and ho adds that “ his liability is the 
same whether his vessel be in motion or stationary, 
floating or aground, under water or above it.” 
Now, in my opinion, it has been proved that the 
possession, management, and control of the 
Douglas was not abandoned by the defendants 
and the master and crew; and, consequently, that
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their duty continued up to the time of the 
collision with the M ary  N ixon. I  must there
fore pronounce for the plaintiffs, with costs.

Solicitors for the plaintiffs, owners of the M ary  
N ixon , Gellatly, Son, and W nr ton.

Solicitors for the defendants, owners of the 
Douglas, W. A . Grump and Son.

Tuesday, A p r i l 25, 1882.
(Before Sir R . P h i l l im o r e , Bart.)

T he Clan Gordon.
Dem urrer — Compulsory pilotage — P ublic  A ct— 

P riva te Act—Repeal— Incorpora tion—10 Viet. c. 
27, ss. 5, 74; 17 8f 18 Viet. e. 104, s. 388; 27 8f 
28 Viet. c. cclxvii., ss. 2, 39.

A section in  a private Act cannot by im p lica tion  
repeal a  provision o f the common law  or o f a 
pub lic  statute.

A  p riva te  Act rendering the owner o f a ship, Sfc. 
liable f o r  any damage caused, permitted, or 
suffered to be done w i lfu l ly  or carelessly by such 
ship, Sfc., by any person having the care o f such 
ship, ¿pc., does not render the owner liable vjhere 
the damage has been done by the negligence o f a 
p ilo t whose employment on board such ship was, 
at the time and place, compulsory by law.

Semble, fo r  the purposes o f such a private Act a 
p ilo t employed by compulsion o f law  is not a 
person having the care o f the ship on board 
which he is so employed.

This was a demurrer to a portion of a state
ment of defence.

The action was broueht in  rem by the New 
Brighton Pier Company against the steamship 
Clan Gordon for damages done to the New 
Brighton Pier by the Gian Gordon coming into 
collision with it on the 4th Oct. 1881.

The plaintiff company is incorporated under an 
Act of Parliament, the material parts of which are 
set out below in the statement of claim, paragraph 
2 of which is as follows:

2. By seot. 39 of the said A c t, i f  any person having the 
care of any ship, boat, barge or other vessel, Bhou’d 
w ilfu lly  or carelessly cause, perm it, or suffer any damage 
or in ju ry  to  be done to  the said pier or works by any 
suoh ship, boat, barge, or other vessel, then and in 
every such caBe the owner or owners of every suoh ship, 
boat, barge, or other vessel was made answerable, and 
liable to  make satisfaction to  the p la in tiff fo r a ll such 
damage or in jo ry .

Then follow allegations that the Gian Gordon 
by the negligence of those in charge of her came 
into violent contact with the pier, doing the 
damage complained of. To this claim the state
ment of defence pleaded (in te r a l ia ) :

2. The defendants deny th a t th is  damage was per
m itted or suffered by any person having the care of 
the Clan Gordon w ith in  the meaning of the statute 
relied upon in  the second paragraph of the statement 
of claim.

3. The defendants also say th a t before and at the 
time of the said collision, and at the time when the said 
damago was caused, the Clan Gordon was in  the charge 
of a duly licensed p ilo t, whom the owners and master of 
the Clan Gordon were bound by law to employ, and 
p u t the ir vessel in  charge of w ith in  the meaning of 
seot. 74 of the Harbour, Dooks, and Piers Clauses A c t 
1847.

4. The defendants fu rthe r say th a t the collision and 
damage were not caused or contributed to  by any 
negligenoe of the defendants, or of the ir servants, or of 
any person other than the du ly  licensed p ilo t, who was,

V o l . IV .,  N .8.

[ A d m .

as aforesaid, by compulsion of law, in  oharge of the Clan 
Gordon, and who was directing and controlling the 
management and navigation of the Clan Gordon. They 
adm it that the collision and damage were oaused by the 
Clan Gordon being brought improperly near the 
p la in tiffs ’ pier, or by her being brought so near a t an 
improper rate of speed ; bu t they deny a ll the other alle
gations in  paragraph 5 of the statement of claim.

To these three paragraphs the plaintiffs 
demurred,

On the grounds tha t the said p ilo t was a person having 
the care of the Clan Gordon w ith in  the meaning of 
sect. 37 of the New Brighton Pier Act 1864, and th a t the 
defendants, as owners of the Clan Gordon, are answer- 
able fo r the damage carelessly caused by him, and on 
other grounds sufficient in  law to sustain th is  demurrer.

A p r il 25.—The demurrer came on for argu
ment. The enactments on which the argument 
principally turned were the following:
The Harbours, Docks, and Piers Clauses Act 1847 

(10 Viet. c. 27).
Sect. 5. Form in  which portion of this Act may be in 

corporated in  other Acts.—For the purpose o f incorporat
ing part only of this A ct w ith  any A c t hereafter to  be 
passed, i t  shall be enough to describe the clauses of this 
A c t w ith  respect to  any matter in  the words in troductory 
to  the enactment w ith respect to  such matter, and to 
enact th a t the clauses so described, or tha t th is A ct w ith  
the exception of the clauses so described, shall be incor
porated w ith  suoh A ct, and thereupon a ll the clauses of 
th is  A c t so incorporated shall, save so fa r as they shall 
be expressly varied or excepted by such Aot, form  pa rt 
o f such A ct, and such Aot shall be construed as i f  such 
clauses were set fo r the time w ith  referenoe to the m atter 
to  whioh such A ct relates.

Seot. 74. Owner of vessel answerable fo r damage to 
works.—The owner of every vessel or floating tim ber 
shall be answerable to  the undertakers fo r any damage 
done by such vessel or floating timber, or by any person 
employed about the same, to  the harbour, dook, or pier, 
or the quays or works connected therewith, and the 
master (a) or person h w ing the charge of such vessel or 
floating timber through whose w ilfu l act or negligenoe 
any suoh damage is done shall also be liable to  make good 
the same; and the undertaker may detain any suoh vessel 
or floating timber u n til sufficient seourity has been given 
fo r the amount of damage done by the same ; provided 
always, th a t nothing herein contained shall extend to  
impose any liab ility  fo r any suoh damage upon the owner 
of any vessel where such vessel shall a t the time when 
snob damage is caused bo in  charge of a du ly  licensed 
p ilo t, whom Buoh owner or master is bound by law to 
employ and put his vessel in  charge of.

Merchant Shipp ing Act 1854 (17 Sf 18 Viet. c. 104).
Seot. 388- (6) Lim itation of lia b ility  of owner where 

pilotage is compulsory.—No owner or master of any ship 
shall be answerable to any person whatever fo r any loss 
or damage occasioned by the fau lt or incapacity of any 
qualified p ilo t acting in  charge of suoh ship w ith in  any 
d is tric t where the employment of such p ilo t is compulsory 
by law.
The New Brighton P ie r Act 1864 (27 Sf 28 Fief. c. 

cclxvii.)
Sect. 2. 8 & 9 Viet. cc. 16 and 18 ; 10 Sf 11 Viet. c. 27 ; 

23 if  24 Fief. c. 106; and 26 Sf 27 Viet. c. 118, incorpo
rated —The Companies Clauses Consolidation Aot 1845, 
and part 1 of the Companies Clauses A c t 1863, the Lauds 
Clauses Consolidation Aot 1845, w ith  respect to  the pu r
chase of land by agreement only, the Lands Clauses 
Consolidation Acts Amendment Aot, 1860, and the 
Harbours, Docks, and Piers Clauses A c t 1847 shall be 
incorporated w ith  and form part of th is  Aot, save and so

(a) Master, by the definition clause (seot. 2), shall be 
understood to  mean the person having the command or 
charge of the vessel for the time being.

(5) Seot. 388 is the final section of P a rt V . of the Aot, 
the application of whioh part is by its  firs t section (sect. 
330) lim ited to  the United Kingdom.

2 L
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fa r as any of the clauses and provisions of those Acts and 
parts respectively are expressly varied or excepted by or 
are inconsistent w ith  the A c t : Provided nevertheless, 
tha t the sections of the last-mentioned Aot numbered 16, 
17,18, 19, and 25 shall not be enforced for the purposes 
of the Aot, exoept in so fa r as the same may be called into 
operation by the Lord H igh Adm iral of the United 
Kingdom of Great B rita in  and Ireland, or the commis
sioners fo r executing the office of Lord H igh Adm iral 
aforesaid.

Sect. 39. Shipowners to be answerable fo r damage done 
by their servants.—I f  any person having the care of any 
ship, boat, barge, or other vessel, shall w ilfu lly  or care
lessly cause, perm it, or suffer any damage or in ju ry  to  be 
done to the said pier or works by any suoh ship, boat, 
barge, or other vessel, then and in  every such case the 
owner or owners of every such ship, boat, barge, or other 
vessel shall be anBwerable and liable to make satisfaction 
to  the company for a ll such damage or in ju ry.

W. R . Kennedy (with him Webster, Q.C.), for 
the plaintiffs, t'tie New Brighton Pier Company, 
in support of the demurrer.—Compulsory pilotage 
is no legal defence in this case, for two reasons: (l) 
The object of sect. 39 of the New Brighton Pier Act 
■was to override the general law of compulsory pilot
age. Had it not been so it would have been sufficient 
to incorporate sect. 74 of the Harbours, Docks, 
and Piers Clauses Act 1847 simply, and this would 
have been effected by sect. 2 of the New Brighton 
A ct; but sect. 74 of the general Act is inconsis
tent with sect. 39 of the New Brighton Act, 
and therefore by the operation of sect. 2 of the 
New Brighton Act is excepted from the general 
incorporation of the general Act with the local 
Act. (2) The pilot has the charge or direction of 
the navigation of a ship, but the master continues 
at all times to have the care of her. There is 
nothing unreasonable in the proposition that the 
pier being in a sense public property, or, at all 
events, a work for the benefit of the public, should 
be entitled to a protection which is denied to 
private property. The words of the local Act of 
1864 are plain and obvious, and in their natural 
sense would cover damage done by a ship no 
matter who is in fault for that damage, and the 
shipowner may have his remedy over against 
the pilot if he (the shipowner) pays in such a 
case in the first instance. No doubt the defendants 
will rely on the case of The Conservators o f the 
R iver Thames v. H a ll and, another (L. Rep. 3
C. P. 415; 18 L. T. Rep. N . S. 361; 3 Mar. L. 0.
O. S. 73), but that was on a section of a 
local Act very differently worded from the one 
in this Act on which we rely. No douht a pilot 
is a “ person employed in or about ” the ship; 
but, as the relationship of master and servant 
does not exist between the compulsory pilot and 
the “ master or owner ” of the ship, therefore the 
summary method of recovery over did not apply 
to a compulsory pilot, and therefore he was held 
not to be included in the clause on which the case 
was decided. I t  appears, from the judgment of 
Lord Blackburn in TheR iver Wear Commissioners 
v. Adamson (3 Asp. M. L. C. 242, 521; 2 App. 
Cas. 743 ; 37 L. T. Rep. N. S. 543), that, if 
the special provision of the Merchant Shipping 
Act had not been inserted in Beet. 74 of the 
Harbours, Docks, and Piers Clauses Act, com
pulsory pilotage would have been no defence in 
the case then under consideration, notwithstanding 
the common law doctrine of agency, and the special 
provision of sect. 388 of the Merchant Shipping 
Act. For certain purposes the master remains 
responsible, notwithstanding the presence of a 
compulsory pilot, as e.g., when the duty is laid on

the “ person in charge ” to stand by after a 
collision (3 Mar. L. 0. O. S. 242; The Queen, L . 
Rep. 2 A. & E. 354; 20 L. T. Rep. N . S. 855), 
and it is his duty to supersede the pilot if 
incompetent or incapable: (The Duhe o f M an
chester, 4 Notes of Cases, 582.) The act of 
running down a pier is an act of such gross 
negligence or incompetency that it would be 
the duty of the captain to supersede the pilot, 
and prevent such a thing being done, and there
fore there is nothing inequitable in requiring the 
owner to pay for damage which the master could 
and ought to have prevented.

Butt, Q.C., Cohen, Q.C., M ‘Leod, Q.C., and Dr. 
P hillim ore , contra.—The general Act is to be 
incorporated (sect. 5) except where “ expressly 
varied or excepted.” Sect. 74 of that Act is not 
“ expressly varied or excepted ” by sect. 39 of the 
private Act, and therefore they must be read 
together, and the exception of compulsory pilotage 
remains. Doubtful words in a private Act cannot 
repeal a general enactment without express words ; 
the section may not have any reference to the 
case of a pilot at all. The marginal note speaks 
only of servants. I t  may have been enacted 
to render owners liable for the “ wilful ” miscon
duct of their servants, for which, without it, they 
would not be so liable:

The Druid, 1 W . Rob. 391;
The Ida, Lush 4 ;  1 L. T. Rap. N . S. 417.

The irresponsibility of an owner where a pilot is 
employed by compulsion of law exists in the 
common law, and is declared by sect. 388 of the 
Merchant Shipping Act 1854, and it is not com
petent for a private looal Act to repeal a general 
public Act. Besides, a pilot is not a “ person 
having the care of the ship,” and therefore the 
section is not applicable at all when the damage is 
done by the negligence or default of the pilot. 
To bring the case within the enactment it would 
be necessary to show negligence on the part of the 
captain, or of some person for whose due per
formance of his duties the captain is responsible. 
In  any event the demurrer is bad as a question of 
pleading so far as it relates to paragraph 4 of the 
defence.

Kennedy in reply.—A  section of an Aot passed in 
1847 cannot be prospective so as to govern the prin
ciples on which the Act in which it occurs is to be 
incorporated in Acts passed by future Parliaments. 
The principle of incorporation laid down by it is 
general, and in 1864 the Legislature, in passing 
the New Brighton Act, allowed a somewhat dif- 
fent principle of incorporation to be adopted for 
the purposes of that Act. Sect. 39 of the private 
Act does not repeal sect. 74 of the general Act, 
nor sect. 388 of the Merchant Shipping Act, 
except locally, for vessels actually coming into 
contact with the pier. I f  the Act is to be read as 
if the master was the person referred to alone as 
having the care of the ship, then the owners 
would not be responsible for damages occasioned 
by the negligence of a look-out man, or a helms
man, or of an inferior officer.

Sir R. P h il l im o r e .—I  am of opinion that this 
demurrer cannot be sustained, and that it  must be 
overruled. In  order to sustain it it was necessary 
for the counsel, who has argued this case with 
great ability, to contend that by implication 
sect. 388 of the Merchant Shipping Act 1854
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(17 and 18 Viet. o. 104) and sect. 24of the, Harbours, 
Docks, andPiers Clauses Act 1 8 4 7  (10 Viet. c. 27) 
were repealed so far as the New Brighton D er is 
concerned. That is a conclusion to which the 
court would be very loth to come, and very 
anxious to avoid if  possible. I  am of opinion that 
sect. 74 of the Harbours, Docks, and Piers Clauses 
Act 1847 remains unaffected by this private Act, 
the New Brighton Pier Act 1864 (27 & 28 Viot. 
c. colxvii.); and, further that the argument of Mr. 
Butt with respect to the description of the person 
having the care of a ship, boat, barge, or vessel 
does not properly or necessarily apply to a pilot. 
I  am of opinion that the argument, w h ich , speaking 
in general terms, is neither more nor less than 
that the general law upon the question of compul
sory pilotage, and sect. 74 of the Harbours, Docks, 
and Piers Clauses Act 1847 are repealed by impli
cation by sect. 39 of the New Brighton Pier Act, 
cannot be sustained, and I  dismiss the demurrer 
with costs.

Solicitors for plaintiffs, the New Brighton Pier 
Company, Laces, B ird , Newton, and Richardson.

Solicitors for defendants, owners of the Otan 
Gordon, Bateson, B righ t, and W arr.

A p r i l 18 and 25,1882.
(Before Sir R. P b i l l i m o r e .)

The V esta.
Compulsory p ilo ta g e -F o re ig n

d u e s -6 Geo. 4, s. 125, ss. 59, 60; 17 * 1 8  Vw • 
c. 104, 8«. 332, 333, 358, Table Ur, 24 » 2 5 n c t .  
c 47 «8. 2.10, 11, 14; 39 Sf 40 Viet. c. 36, s. 141 
— Orders i n  Council 18th Feb. 1854 and lsf Nov. 
1862.

Pilotage is compulsory on a fore ign s h i p  carry ing  
passengers and trading between London and 
ports between Boulogne and the Baltic.

The Order in  Council o f the 18th Teb. 1854, ex 
tending the exemptionsfcom compulsory pilotage, 
applies only to B ritish  vessels. . , .

A  charge fo r  compulsory pilotage on a fo re ign  ship
is not a d iffe rentia l due w ith in  the meaning o f the 
Harbours and Passing Tolls Act 1861, and is 
therefore not abolished by that Act.

The Hanna (2 M ar. Law  C as.O .8 . 434; L . Bep. 
1 Ad. Sr Fee. 283; 15 L . T. Bep. N . S. 334) 
followed.

This was an argument of a question of law 
arising in the case which had been ordered under 
Order X X X IV .

The question was whether the Vesta waB or was 
notin charge of a pilot by compulsion of law.

The Vesta is a German steamship of consider
able size. A t the time in question she was in 
Blackwall Reach in the river Thames, bound on a 
voyago from London to Hamburg with a cargo, 
and also with passengers on board.

Under these circumstances, and whilst she had 
a duly licensed Trinity House pilot on board, she 
came into collision with the barge Audacious; and 
this action was brought against her to recover the 
damages sustained in the collision, to which the 
defence of compulsory pilotage was (in ter aha) 
set up.

The argument turned principally upon the con
struction of the following enactments:

The Pilotaqe Law  Amendment Act 1825 (6 Geo. 4, 
c. 125).

Sect. 59. Masters of certain ships may pilot same, so 
long as not assisted by any unlicensed pilots. Provided 
always, tha t fo r and notwithstanding anything in  the A c t 
contained, the master of any collier, or any ship or vessel 
trading to Norway, or to the Cattegator Baltic , or round 
the N orth Cape, or in to  the W hite Sea, on their inward 
or outward voyages, or of any constant trader incoals 
from the ports between Boulogne inclusive and the 
B a ltic  (all such ships and vessels having B ritish  register, 
and coming up either (a) by the North Channel, bu t not 
otherwise), or of any Ir is h  trader using the navigation of 
the rivers' Thames and Medway, or of any ship or vessel 
employed in the regular coasting trade 
or of any ship or vessel wholly laden w ith  stone from 
Guernsey, Jersey, Alderney, Sark, or Man, and being the 
production thereof, or of anyship orvessel 
the burthen of s ixty tons, andhaving a B ritish  register 
exoept as hereinafter provided, or ^  W S j f K  
vessel whatever whilst the same is w ith in  the h in itso fthe  
port or place to which she belongs, the same not beinga 
port or place in  relation to  which particular Pr °7“ “ *  
hath heretofore been made by any A c t or Acts of PaxUa 
ment or by any charter or charters fo r the appointment 
of pilots, shall and may law fu lly, and w ithout being 
subject to any of the penalties of th is A ct imP°»e,d' ®0“ ' 
duct or p ilo t his own ship or vessel when and^so long as 
he shall conduct or p ilo t the same w ithout the aid or 
assistance of any unlicensed p ilo t or other .Per! ° “  
persons than the ordinary crew of tho said ship or

ves8eet. 60. His Majesty may authorise certain ships to be 
conducted without pilots, -Provided  also, th a t from 
and after the passing of th is A c t i t  shall and may be 
lawful fo r H is Majesty, by and w ith  the advice of his 
P rivy  Council, or by any order or orders in  council, to  
perm it and authorise ships and vessels not exceeding the 
burthen of sixty tons, and not having a B ritish  register, 
to  be piloted and conducted w ithout having a duly licensed 
p ilo t on board, upon the same terms and conditions as 
are by th is A ct imposed on B ritish  ships and vessels not 
exceeding the like  burthen.

Order in  Council, 18th Feb. 1854. (a)
Regulation for the extension, of the exemptions from com

pulsory pilotage now existing under the provisions ot
the 59th section of tho A ct 6 Geo. 4, o. 125, submitted 
by the Corporation of the T r in ity  Honse fo r the con-

(a) Though not directly referred to in  the argument i t  
may be as well to  note tha t the order m Council of the 
18th Feb. 1854 was made under the provisions ot sect. 
of the Pilotage Amendment A ct 1853, after reoiting 
which section, given below, i t  prooeeds to recite -hat the 
T rin ity  House have submitted rates of pilotage m  lieu ot 
those in  force under 6 Geo. 4, c. 125, and likewise certain 
regulations for the extension of exemptions from com
pulsory pilotage then existing, and for the conduct o t t  e 
p ilo t service of the port of London, i t  then recites that 
suoh rules and regulations are reasonable, and approves 
them ; then fo llow  the regulations given m the text. 
Sect. 9 of the same A ct appears also to be germane to 
the subject of differential dues, and is therefore also 
appended.—[Rep.]
The Pilotaqe Law Amendment Act 1853 (16 ¿f 17 Viet, 

c. 129).
Seot. 9. Rates on foreign vessels claiming benefit ;  reci

procity treaties.- . . . .  A ll rates or prices which may 
be law fu lly  demanded or received by any pilots under the 
government of the said T rin ity  House for the pilotage of 
foreign vessels, theowners, masters, agents, or consignees 
of which claim, by v irtue of any treaty of reciprocity, to  
be entitled to the privileges of B r it ish  vessels, shall be 
recoverable from  the same persons, in  the same manner, 
and subject to the same conditions from  whom and subject 
to which pilotage rates on B ritish  vessels are reooyerable 
under the 44th and 45th seotions of the said A c t (6 Geo. 4,

°  Sect." 21. Power to pilotage authorities with consent of 
Her Majesty to make and extend exemptions from com
pulsory p ilo tage .-lt shall be law fu l for every pilotage 
authority, by regulation or bye-law made w ith  <*e con
sent of Her Majesty in  Council, from time to time to do
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sideration of Her Majesty in  Council, pursuant to  
16 & 17 V iot, o. 129, s. 21.
The masters of the undermentioned ships and vessels 

shall,subject to  the provisions contained in  the 59 th section 
of the A c t of Parliament 6 Geo. 4, o. 125, in  respect of 
the employment of unlicensed persons, be exempted from 
compulsory pilotage, viz. :

Of ships and vessels trading to Norway, or to  the 
Cattegat, or Baltic , or round the N orth Cape, or in to  the 
Wm*6 Sea, when coming up by the South Channels :

Of ships and vessels trading to ports between Boulogne 
(inclusive! and the Baltic  on the outward passages, and 
When coming up by the south passages :

Of ships and vessels passing through the lim its  of any 
pilotage d is tric t on the ir voyage from one port to  another 
port, and not being bound to any port or place w ith in  
suoh lim i ts, nor anchoring therein.

Merchant Shipping Act 1854 (17 Of 18 Fief. c. 104) 
P art V.

Sect. 332. Power of pilotage authorities to make 
and extend exemptions from compulsory pilotage.— 
Every pilotage authority shall have power, by bye-laws 
made w ith  the coneent of Her Majesty in  Council, to 
exempt the masters of any ships, or of any classes of 
ships, from being compelled to  employ qualified pilots, 
and to annex any terms or conditions to such exemptions 
and to revise and extend any exemptions now existing by 
virtue of th is A ct or any other A ct of Parliament, law 
or charter, or by usage, upon suoh terms and conditions’ 
an“. m auch manner as may appear desirable to  such 
authority.

Sect. 333. Powers of pilotage authority.—Subjeot to 
the provisions contained in  the fifth  part of this A ct, i t  
shall be law fu l fo r every pilotage authority by bye-laws 
made w ith  the consent of Her Majesty in  Council from 

0 * 'me> to alter a ll or any of the fo llow ing things 
w ith in  its  d is tric ts ; that is to  say,

(5.) To alter and reduce rates of pilotage.—To fix  the 
rates and prices or other remuneration to be 
demanded and received for the time being by pilots 
■ .* • • or to  alter the mode of remunerating such 
pilots . . .  .s o  th a t no higher rates or prioes be 
demanded or received from the masters or owners 
of ships in  the case of the T r in ity  House than 
the rates and prices specified in  the table marked
U. in  the schedule hereto . . . .

T a b l e  U .
Rates of pilotage to be demanded and received by quali- 

fed  p ilotsfor p iloting ships within the undermentioned 
Ixmits.—The table contains a variety of charges depend
ing on the distance the vessel is piloted, and the draught 
of water, and has the following note :

N o te  I .—Foreign ships are to pay one fourth more 
than B ritish  ships, except where privileged to enter the 
ports o f the United Kingdom upon paying the same 
duties of tonnage as are paid by B ritish  ships, in  whioh 
case such ships are to pay the same rates of pilotage only 
aspire payable by B ritish  ships.

Sect. 353. Compulsory pilotage, in  what mode to be 
enforced.—Subject to any alteration to be made by any 
pilotage authority in  pursuance of the powers herein- 
before in  tha t behalf given, the employment of pilots 
shall continue to be compulsory in  all d istricts in  which 
the same were by law compulsory immediately before the 
time when th is Aot comes in to operation; and a ll exemp
tions from compulsory pilotage then existing w ith in  such 
districts shall also continue in  force . . . .

Sect. 379 makes certain alterations in and 
extensions of the exemptions for compulsory pilot
age in the London district and in the Trinity

a ll or any of the following things in  relation to pilots and 
pilotage w ith in  the respective districts ; v iz . :

(4) To exempt the masters of any ships or vessels, or 
of any olasses of ships or vessels, from  being com
pelled to employ pilots, and to make any terms or 
conditions to such exemptions, and from time to 
time to revoke or a lter any exemptions so made, 
and to revise and extend any exemptions now 
existing by v irtue  o f any A c t of Parliament or 
charter, upon suoh terms and conditions and in  
such manner as such authority w ith  suoh consent 
as aforesaid may th ink fit.

[A d m .

House outport districts, but only in the case of 
ships not carrying passengers, and therefore not 
applicable to the present case.

An Order in Council was made on the 1st Nov. 
1862, which, after reciting sect. 333 of the Mer
chant Shipping Act set out above, approves 
another table of pilotage rates differing in detail 
from Table IX, and not containing Note 1 of that 
table.
The Harbours and Passing Tolls A ct 1861 (24 Sc 

25 Viet. c. 47).
Sect. 2. In  the construction of th is A ot the fo llow ing 

expressions shall have the meanings hereby assigned to 
them, unless suoh meanings are inconsistent w ith  the 
context, tha t is to  say . . . .

Differential Dues.
Tho expression “  differential dues ”  shall inolude any 

dues, rates, or taxes levied on foreign ships, or on goods 
carried in foreign ships, which are not levied under like 
oiroumstanoes on B ritish  ships or on goods carried in  
B ritish  ships; and shall also inolude any excess of dues, 
rates, or taxes levied on foreign ships, or on goods 
carried in  foreign ships, over the dues or taxes levied1 
under like  oiroumstanoes on B ritish  ships or on goods 
carried in  B rit ish  ships, excepting always such duties as 
the Commissioners of Customs may be empowered to 
levy for the nse of Her Majesty under any Aot of Parlia
ment in  the events therein mentioned.
Part IV.—Abo lition of Differential Dues andCompensation 

therefor.
_ Sect. 10. Abolition of differential dues.—A ll differen

tia l dues shall cease and be abolished on and after the 1 Bt 
Jan. 1862.

Seot. I I .  Compensation fo r differential dues, when to 
cease.—A ll payments which would, but fo r such aboli
tion, have been made out of publio moneys by way of 
compensation fo r differential dues under the authority 
of the Aots enumerated in  the 2nd sohedule hereto 
annexed, or of any other A ct or Aots relating to such 
dues, shall continue u n til the 1st Jan. 1872, and shall 
then oease.

Seot. 14.............No rates or dues of any k ind  shall, in
pursuance of the power hereby given, be made payable 
in  respeot of any foreign ships . . . over and above the 
rates and dues made payable under like oiroumstanoes in 
respect of B ritish  ships.............

Sched. 2 contains (in ter a lia ) 59 Geo. 3, c. 54 
s. 9, and 8 & 9 Viot. c. 90, s. 9.
A n  Act to carry in to  effect a Convention o f

Commerce concluded between H is  M ajesty and.
the United States o f America, and a Treaty w ith
the Prince Regent o f Portugal, 1819 (54 Geo. 3, 
c. 54)
Seot. 8. Duties leviable on American and Portuguese 

vessels entering the ports of this kingdom to be the same as 
those payable on British vessels.—And whereas by the 
aforesaid Convention i t  is provided tha t no higher or 
other duties or charges shall be imposed in any of the 
ports in  any of H is Majesty’s territories in  Europe, on 
the vessels of the United States of America, than shall 
be payable in the same ports on B ritish  vessels. And 
whereas a sim ilar provision was made in  a treaty of 
amity, commerce, and navigation, concluded between H is 
Majesty and His (Royal Highness the Prince Regent of 
Portugal, dated the 19th day of February 1810 ; and 
whereas certain rates and duties, under the denomination 
of ligh t duties, pilotage, ballast, buoyage, and beacon
age rates, harbour duties and other dues, are now 
payable by law, charter, special privilege, or grant, to 
the corporation of T r in ity  House of Deptford, Stroud,
&0............ on foreign ships and vessels over and above
the rates and duties payable on B ritish  ships; and 
whereas i t  is expedient that the object of the said 
treaties should be effectually carried in to  execution ; he 
i t  therefore euaoted tha t no higher or other rates o r  
duties shall be levied on ships or vessels of the United 
States of America or on Portuguese ships or vessels 
entering or touching at any of the ports of the United 
Kingdom, or of H is M ajesty’s territories in  Europe,
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than are now or which may become hereafter payable on

^S e 'c t. 9 gives compensation to  the various corporations 
.and persons affected by  seot. 8 ou t of the  Consolidated 
D u ties  o f Customs.
A n  Act fo r  granting  Duties o f Customs, 1845 (8 & 9 

Fief. c. 90).
Sect 9. From and after the ratification of any treaty 

heretofore made by Her Majesty or any of her royal pre
decessors subsequently to  the enactment of the said A c t 
(59 Geo 3, c. 54) or of any treaty whioh may hereafter 
be made by Her Majesty, her heirs and successors w ith 
.any such foreign power, in  which treaty has been or 
shall be contained provisions sim ilar to  those reeited 
the said recited A ct, a ll and every the provisions, 
•clauses, matters, and things in the said recited A ct con
tained shall apply and extend to the trade and shiKnag 
of such foreign powers respectively as fu lly  and effect, 
nally to  a ll intents and purposes as to the trade and 
shipping of the eaid United States, and of the said 
kingdom of Portugal, and also shall apply and extend 
to  differential duties or charges on goods imported or 
•exported in  the ships of such foreign powers^as well ae 
to  differentia l duties on the ships of such foreign powers.

The Customs Consolidation Act, 1876 (39 fy 40 
Viet. c. 36).

As to Coasting Trade. .
Seot 141 Foreiqn ships in  coasting trade subject to 

some rules as British ships, and foreign ships employed 
in  the coasting trade not to be subject to higher rajesthgn 
British ships.—Every foreign ship proceeding eitner 
w ith  cargo or passengers or in  ballast or any voyage from 
one partSof the United Kingdom to another, or from the 
islands of Gnernsey, Jersey, Alderney, Sark, or Man, to 
the United Kingdom, or from  the United Kingdom to 
any Y f the ^ is la n d s ,  or from the said islands to any 
•other of them, or from any part of any of the ^aul 
islands to any other part of the same, to  s“ b jM £  
as to stores fo r the use of the crew and in  a ll other 
respects to the fame laws, rules, and regulations to 
whioh B ritish  ships when so employed are now Bubiect ; 
bu t no such foreign ship, nor any
shall, during the time she is so employed, be subject to 
a n y  higher or other rate of dock pier, barbour ligh t 
pilotage, tonnage, or other dues, duties, to lls, r®4®®’.. 
other charges whatsoever, or to any other ru le s ;a to  the 
employment of pilots, or any other rules or 
whatsoever, than B ritish  ships employed m like  manner 
or goods carried therein, any law, charter spec al p r iv i
lege or grant to  the oontrary notw ithstand ing, nor 
shLli any body corporate or pereon havmg or claimiug 
any r igh t or title  to  any such higher or other ,1®i et • 
duties, to lls, or other charges as aforesaid, be *
any compensation in  respect thereof under any law or 
statute relating thereto, or otherwise howsoever.

A p r il 18.—The point of law came on for argu
ment.

P hillim ore  and S u c k n ill for the plaintiffs, the 
owners of the barge Audacious.— The Bole ques
tion is whether pilotage is or is not compulsory 
for this vessel. She is a foreign vessel carrying 
passeugeis and cargo, bound from London to 
Hamburg. No doubt, if she was a British vessel 
under such circumstances she would be under no 
obligation to take a pilot. The Moselle (2 Asp. 
Mar L. C. 586 ; 32 L. T. Rep. N. S. 570), and cases 
•cited therein, especially The E a r l o f Auckland  
(Lush. 164, 3?7; 1 Mar. L. L. 0 . S .27,177 ; 3 
L. T. Rep. N. S. 786; 5 L. T. Rep. N. S. 558), show 
that all the exemptions granted by 6 Leo. 4, o. 125, 
and by the Order in Council of Feb. 18o4, continue 
as exemptions in force at the time of the passing oi 
the Merchant Shipping Aetjl854, notwithstanding 
the repeal of the former Act itself by the 
Merchant Shipping Repeal Act 1854. I  he ques
tion is, whether the fact of this vessel being a 
foreign vessel disentitles her to exemption which 
had she been British she would no doubt be

entitled to. We say that she is entitled to 
exemption on two grounds: (1) Because the 
Order in Council of Feb. 1854 applies to .oreign 
as well as British vessels ; and (2) even it it does 
not, the abolition of differential rates on foreign 
vessels by the Harbours and Passing Tolls Act 
1861 (24 & 25 Yict. c. 47) renders it illegal to 
levy a compulsory pilotage rate on foreign ships 
to whioh British ships are not liable. With 
reference to the Order in Council, it is to be 
observed that it does not follow the wording of 
seot. 59 of the Pilotage Act 1825. There certain 
vessels are exempted' under certain conditions. 
The conditions are in some respects incomplete 
e.q., in exempting “ constant traders from ports 
between Boulogne and the Baltic, only 
bound ” inwards,” and “ coming up either by the 
North Channel, but not otherwise, the wording 
of which provision shows there has been some 
oversight in the section. Therefore the Order in 
Council was made to get rid of those anomalies 
primarily, but also to extend the exemptions to 
foreign vessels, and therefore the exemptions are 
stated indifferently for ships and vessels of all 
pations. I f  the Order in Council applies only to 
British vessels, then the last exemption given by 
it, and which is altogether different from any 
previous exemptions under the Act of G®°- 4, 
involves the anomaly that a foreign vessel bound 
up channel from a foreign port to Antwerp might, 
on a subsequent visit to a British port, be com
pelled to pay pilotage dues, having passed through 
a pilotage district, whilst a British vessel doing 
the like would be exempt. I f ,  however, for the 
sake of argument it be assumed that the Order in 
Council of 1854 was intended to apply only to 
the classes of vessels mentioned in the Pilotage 
Law Amendment Act 1826 (6 Geo. 4, o. 125, s. 59), 
yet now all foreign vessels are entitled to claim the 
same immunity as British vessels in the like cir
cumstances. The compulsory pilotage chargeable 
on a foreign vessel, and not ai British vessel is a 
differential due within the definition of sect. 2 of 
the Harbours and Passing Tolls Act 1861 (24 & 
25 Viet. c. 47), and is therefore abolished by sect. 
10 of that Act. This is stated expressly with 
reference to Newcastle-on Tyne (Pritchard sAdm. 
Digest, 2nd edit. vol. 1. pp. 456, 457, and Parlia
mentary Paper, No. 264 of 1863, p. 68), and 
must be so in all other cases. Sect. 11 of the 
Harbours and Passing Tolls Act 1861 makes a 
special provision for compensation to persons 
entitled to differential dues under various Acts or 
Parliament which are enumerated under sched l i .  
of the A ct; that schedule contains {in ter a lia ) 59 
Geo. 3, c. 54, s. 9, and that section refers to persons 
entitled to compensation under sect. 8, which, 
giving the grounds of compensation, includes 
pilotage dues, so far as the United States and 
Portugal are concerned, as such dues were inconsis
tent with treaties of reciprocity with those states. 
This special provision for the United States and 
Portugal became unnecessary when the Harbours 
and Passing Tolls Act 1841 did that for all nations 
which had been done by the special Act for those 
nations, and by 8 & 9 Viet. c. 90, s. 9, for other nations, 
and the provisions in the general Act superseded 
those in the special Acts. But itshowsthatpilotage 
is a rate, and a differential rate when charged on 
foreign ships and not on British vessels, and there
fore compensation for a definite period is given 
by the general Act (s. 11) for its abolition, such
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as was given for an indefinite period in the case of 
specially favoured nations by special Acts. That 
which makes pilotage compulsory in point of law 
is merely the obligation to pay a rate, whether 
the pilot were employed or not:

Sect. 353 Merchant Shipping Aot 1854 :
The A grico la , 2 W . Rob. 10.

Pilotage is expressly specified as a rate in table 
U  of the Merchant Shipping Act 1854 made in 
pursuance of sect. 333 of that Act, and moreover 
a differential rate between British and foreign 
ships is expressly mentioned in the note to that 
table.

B utt. Q.C. and Stubbs.—The Order in Council 
was obviously made to provide for a casus omissus 
in the Pilotage Act (6 Geo. 4, c. 125) as to 
voyages on which British ships were to be exempt. 
That Act is expressly limited to ships having 
British registers, except in the case of vessels on 
coasting voyages where it was unnecessary at the 
time (a d. 1825) to say anything about British regis
ters, as the trade was not open to any vessels except 
British vessels. I f  the Order in Council applies 
to foreign vessels this extraordinary anomaly will 
appear, that whereas British and foreign vessels 
alike are exempt under the Order in Council when 
trading to ports between Boulogne and the Baltic, 
&c., when coming up by the South Channels, or 
on their outward voyages hy either North or South 
Channels, yet as the Pilotage Act (6 Geo. 4, o. 
125) is the only authority for an exemption when 
vessels are coming up by the North Channel, and 
then only when such vessels have British register, 
a foreign vessel under such circumstances is still 
bound to take a pilot if coming by the North 
Channel, though free to come without one up the 
South Channel, and a similar anomaly appears 
in the case of vessels “ trading to Norway, <fcc.” 
There is besides direct authority for considering 
the Order in Council only subsidiary to sect. 59 of 
the Pilotage A c t:

The E a r l o f A uck land , u b i sup.
On the second point, compulsory pilotage cannot 
be called in strictness a rate; it clearly is not a 
charge, for, in discussing this very point, i.e., 
whether a foreign vessel was under a treaty of reci
procity exempted from compulsory pilotage when a 
British vessel would have been exempt, Dr. Lush- 
ington says, “ compulsory pilotage is not a charge 
upon vessels, but rather a regulation for their 
benefit

The H ann a , 2 Mar. Law Cas. O.S. 434: L. Rop 1 
Ad. & Ecc. 283, 290; 15 L. T. Rep. N.S. 334. 

Moreover, even if it be a rate at all, it is not a rate 
within the meaning of a “ differential due ’’ in sect. 
2 of the Harbours and Passing Tolls Acts 1861, 
for that only includes a rate levied on a foreign 
ship, &c., whereas this is a penalty upon the 
captain or owner. Sects. 363, 523 of the Merchant 
Shipping Act 1854 show that the ship is only 
liable in the ultimate result for pilotage dues 
where the services of a qualified pilot are 
obtained, whereas compulsory pilotage is the 
obligation to pay for a pilot whether his services 
are obtained or not. A  difference as to the obliga
tion to employ a pilot is not a differential due, 
though a difference in his scale of payment is ; 
therefore the note which appears in table U. of the 
Merchant Shipping Act 1854, making foreign 
vessels in all cases pay one-fourth more than 
British vessels, does not appear in the revised rates

[A dm.

authorised by Order in Council, 1st Nov. 1862, i.e., 
the year after the passing of the Harbours and 
Passing Tolls Act 1861. (Por the Order in 
Council, see Maude & Pollock, 4th edit., vol. 2, 
Orders in Council, p. 74.) Where it has been the 
intention of the Legislature to put foreign vessels 
on the same footing precisely as to compulsory 
pilotage as British vessels, it has been found 
necessary to pass a statute expressly to do so, as 
sect. 141 of the Customs Laws Consolidation Act 
1876 (39 &40 Viet. c. 36) in regard to the coasting 
trade, where the compulsory employment of a 
pilot is not spoken of as a pilotage rate, but as 
another rule “ as to employment of pilots.”

P hillim ore  in reply.—By 8 & 9 Yict. c. 90, s. 9, 
the provisions of the special Act of 59 Geo. 3, c. 
54, concerning the United States and Portugal, 
was extended to other countries with which 
treaties of reciprocity were or might be made, and 
there the provisions as to rates which include pay
ments for pilotage are expressly spoken of as 
differential duties and charges, the precise words 
used in the Harbours and Passing Tolls Act 1861, 
which repeals ali such differential dues. The Hanna  
[ub i sup.) is no authority on this point, because 
the Harbours and Passing Tolls Act 1861 was not 
referred to either in argument or judgment, and 
therefore could not have been before the court.

Our. adv. vu lt.
A p r i l 25.—Sir R. P h illim o r e .— 1This was a case 

of collision between the sailing barge Audacious, 
and the screw steamship Vesta, which took place 
last September in the lower part of Blackwall 
Reach. The defendants’ ship was a German 
vessel, and therefore not having a British register, 
but having on board passengers and cargo, and 
was bound from London to Hamburg. I t  was 
admitted at the trial, for the purposes of this 
argument, that the collision was due to the fault 
of the pilot on board the Vesta; and the only 
question for decision at present is, whether or not 
the pilot was taken on board by compulsion of 
law. The plaintiffs contended that there was no 
such compulsion, and founded their argument on 
two grounds: First, that previously to the passing 
of the Merchant Shipping Act 1854, the Vesta 
would have been exempt under the 6 Geo. 4, c. 125 
s. 59, coupled with an Order in Council of the 
18th Feb. 1854, and it is admitted that sect. 353 
of the Merchant Shipping Act 1854 preserved 
all previously existing exemptions; secondly, 
that pilotage dues or rates are “ dues, or 
rates or duties ” within the meaning of the 
Harbour and Passing Tolls Act 1861 (24 & 
25 Viet. c. 47), which Act abolishes all 
differential dues, and that to impose the pilotage 
on foreign vessels where it is not imposed on 
British vessels would be to impose a differential 
due. I  will deal first with the contention of the 
plaintiffs founded upon the Act of Geo. 4, and 
the Order in Council. The 6 Geo. 4, c. 125, 
s. 59, provides that “ the master of any collier 
or any ship or vessel trading to Norway or 
to the Cattegat or the Baltic, or round the 
North Cape, or into the White Sea, on their 
inward or outward passages, or of any constant 
trader inwards from the ports between Boulogne 
(inclusive) and the Baltic, all such ships and 
vessels having British registers, and coming 
up either by the North Channel, but not otherwise” 
(whatever this may mean),“ shall and may lawfully,
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and without being Bubject to any of the penalties 
by this Act imposed, conduct or pilot his own 
B h ip  or vessel.” The clumsy and careless lan
guage of this section leaves two important omis
sions. No provision is made—first, for vessels 
trading outwards to the ports between Boulogne 
and the Baltic; and, secondly, for vessels coming 
up by the south channels, the north being the 
only one mentioned. The Order in Council is 
intituled “ A  regulation for the extension of the 
exemptions from compulsory pilotage now existing 
under the provisions of sect. 50 of the Act 6 Oreo.
4, c. 125 ; ” and io provides that the exemption 
from compulsory pilotage shall be allowed to 
masters “ of ships and vessels trading to Norway 
or to the Cattegat or Baltic or round the North 
Cape or into the White Sea, when coming up by 
the south channels ; of ships and vessels trading 
to ports between Boulogne (inclusive) and the 
Baltic on their outward voyages and when coming 
up by the south passages ; of ships and vessels 
passing through the limits of any pilotage district 
on their voyages from one port to another port, 
and not being bound to any port or place within 
such limits or anchoring therein.” The plaintiffs 
contend that the words “ ships and vessels 
mean all ships and vessels foreign as well as 
British. I t  is somewhat strange that no judicial 
decision as to the meaning of these words should 
have been given, but such I  am informed and 
believe is the case. I f  the plaintiffs’ construction 
be right, the order, which was clearly intended to 
remedy a defect, would have introduced a new 
one, inasmuch as the court would not be bound to 
hold that if a foreign ship trading to ports 
between Boulogne and the Baltic were coming 
inwards by the North Channel, and not outwards, 
she would not be exempt at all, the exemption 
in the Order in Council being expressly confined 
to vessels on their outward voyages, and when 
coming up by the south passages. The exemp
tion does not exist under the 59th section ot the 
Act of Geo. 4, which expressly relates to British 
ships alone. In  other words, according to this 
construction, by the joint operation of that section 
and of the order, a foreign ship would be liablei to 
compulsory pilotage when coming in by the 
North Channel, and exempt when going out by 
any passage or coming in by the south passage. 
I  am of opinion that this absurdity cannot be 
intended, and that the Order in Council does not 
apply to foreign vessels, but the words ships 
and vessels ” must mean British ships and 
vessels which alone are dealt with by the statute 
to which this order is subsidiary, and of which it 
is explanatory. I  think, moreover, that this was 
the opinion to which Dr. Lushington inclined 
in the cases of The E a r l of Auckland  (Lush. 
164, 387; 1 Mar. Law Cas. O. S. 27, 177; 3 L. T. 
Rep. N. S. 786; 5 L. T. Rep. N. S. 558),and of 1 he 
H anna  (2 Mar. Law Cas. 0. S. 434 ; L. Rep. 1 Ad. 
& Eccl. 283; 15 L. T. Rep. N . S. 334). I  now come 
to the second point relied upon by the plaintiffs, 
namely, that all differential dues are abolished by 
the Harbours and Passing Tolls Act 1861 (24 &25 
Viet, c, 47), and that a pilotage due imposed on a 
foreign ship which is not imposed on a British 
ship would be a differential due, and, therefore, 
ceased to exist. The sections relied on are the 
2nd, 10th, and 11th. By the 2nd section the 
term differential duties includes any dues, rates, 
or taxes levied on foreign ships, &c., which are

not levied, under like circumstances, on British 
ships, and the plaintiffs contend that that term 
would include compulsory pilotage. Io  tins 
argument I  cannot accede. In  the first place, the 
Act clearly did not comtemplate the subject ot 
compulsory pilotage at all, and it would be a very 
forced construction of the statute to hold that any 
regulation on the subject was indirectly affected 
by it. In  the next place, the subject seems to be 
already disposed of by Dr. Lushington s judg
ment in the case of The H anna {ubi sup.) already 
referred to. In  that case reliance was placed on 
the expression contained in a convention of com
merce between this country and Sweden. Dr, 
Lushington, referring to the 6 Geo. 4, c. 125, s. 
59, as showing that the exemption under that 
section could not apply to a vessel not having a 
British register, said, “ But the plaintiffs would 
escape from this difficulty by invoking a conven- 
tion of commerce and navigation between this 
country and Sweden in March 1826, that is to say, 
a few months before (a) the passing of the 6 Geo.
4, c. 125. The second section of the Convention 
is as follows : British vessels entering or departing 
from the ports of the kingdom of Sweden and 
Norway, and Swedish and Norwegian vessels 
entering or departing from the ports of the United 
Kingdom of Great Britain and Ireland, shall not 
be subject to any other such ship duties or charges 
than are or shall be levied on national vessels 
entering in or departing from such ports respec
tively. The plaintiffs contend that compulsory 
pilotage was a charge within the meaning of t e 
above section of the Convention, and, conse
quently, that, notwithstanding anything in the 
59th section of the 6 ,Geo. 4, c. 125, Norwegian 
vessels could not be subject to compulsory pilot
age where vessels were exempt. This view, tow- 
ever, seems to me untenable. The theory of the 
Legislature, whether right or wrong, must be 
taken to be that compulsory pilotage is not a 
charge upon vessels, but matter of legislation 
instituted for their benefit.” W ith this opinion 
I  entirely agree. I  have considered the argument 
founded on the 59 Geo. 3, c. 54. I t  seems to me 
not to affect the question of compulsory pilotage, 
though it may, perhaps, refer to pilotage dues 
where the legal necessity to take a pilot does no 
exist. Upon the whole, I  am of opinion that the 
plaintiffs have failed to establish their position 
that the Vesta was not under compulsion ot law 
to employ a pilot, and 1 must, therefore, pro 
nounce for the defendants on the question ot law 
on which my decision has been sought.

Solicitors for the plaintiffs, owners of the 
Audacious, J. A. and I I .  E . F arn jie ld .

Solicitors for the defendants, owners of the 
Vesta, Stokes, Saunders, and Stokes.

(a) S ic in the reports quoted, hut seeing that the 
6 Geo. 4 is  a .d . 1825, it should apparently be after. 
— R e i>.]
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A p r i l 28 and M ay 2, 1882.
(Before Sir R. P h illim o r e .)

T h e  R o na .
A dm ira lty  ju r is d ic tio n — County Court— C ity  o f 

London Court— Damage to cargo— Agreement fo r  
carr iage o f goods in  ship— Owner domiciled in  
England— E ig h t o f Appeal to Court o f Appeal— 
24 Viet. c. 10 s 6—31 Sr 32 Vint. c. 71, as. 
1, 2, 3—32 Sf 33 Viet. c. 51,8«. 1,2, 3.

The County Courts have ju r is d ic tio n  in  A d m ira lty  
to enterta in cases up to the amount o f  300i., 
where damage to cargo is caused by, and the 
claim  arises out of, an agreement made in  re la 
tion to the carriage o f goods in  a ship, no tw ith
standing that an owner or p a r t owner o f the ship 
is domiciled in  Eng land c r Wales.

The County Court A d m ira lty  Ju risd ic tion  Amend
ment Act 1869 is not lim ited  to cases in  which 
the H ig h  Court o f A d m ira lty  had ju risd ic tio n  at 
the time.

The Alina (sup. 257; L . Rep. 9 E x. D iv , 234;
42 L . T. Rep. N . 8. 517) followed.

A lle n  v. G a rb u tt (a) (6 Q. B. D iv. 165) distinguished.

(a) Nov. 8 and Dec. 13, 1880.
A l l e n  v . Ga r b t t t t .

T h is  was an action in  rem, instituted in  the C ity  of 
London Court against the ship Merthyr, fo r necessaries 
supplied to tha t vessel. On Nov. 8th, 1880, the 
defendant moved the Queen’s Bench Division (Manisty 
and Bowen, JJ.) for a prohibition to restrain the Judge 
of the C ity  of London Court from proceeding w ith  the 
action, on the ground that the Merthyr was a B ritish  
ship, the owners of which were domiciled in  England or 
Wales, and tha t the Court had therefore no jurisdiction. 
The facts of the case, and the arguments, sufficiently 
appear from  the judgment.

Gainsford Bruce fo r the defendant.
Myburgh, fo r the p la in tiff, showed cause.

Cur. adv, vuU.
Dec. 13. M a n is t y , J. (delivering the judgment of 

the Court).—This is a proceeding in  rem, by aotion in  
the C ity of London Court fo r neoessaries supplied to the 
ship Merthyr. On the 8th of November M r. Gainsford 
Bruoe moved fo r a prohibition to restrain the judge of 
tha t court from proceeding further w ith the aotion, on 
the ground tha t the ship was a B ritish  ship, the owners 
o f which were domiciled in  Great B rita in , and tha t, con
sequently, as he contended, the court had no ju risd ic
tion  to entertain the aotion. M r. Myburgh showed 
cause. I t  has long been settled law that, independently 
of statute, the Court of Adm iralty has no jurisd iction to 
entertain a suit for necessaries : (The Neptune, 3 Hagg. 
120; 3 Knapp P. C. C. 94; 12 Moore P. C. C- 346 : The 
Pacific, B r. & L. 243). By 3 &  4 V iet. c. 65, sect- 6, 
jurisdiction was given to the Court of A dm ira lty  to 
decide claims fo r necessaries supplied to  any foreign 
Bhips or seagoing vessels, but that statute only applied 
to  foreign vessels : (The Ocean Queen, 1 W . Rob. 457.) 
B y  seot. 5 of the Adm iralty Court A ct 1861 (24 
Viet. c. 10;, i t  is enacted tha t the Court of Adm iralty 
shall have jurisdiction over any olaims fo r neoessaries 
supplied to any ship elsewhere than in the port to  which 
the ship belongs, unless i t  is shown, to  the satisfaction 
of the court, tha t at the time of the institu tion  of the 
cause, any owner or part owner of the ship is domiciled 
in  England or Wales. This section applies to  B ritish  
ships only : (The E lla  A. Clark, B r. & L. 32.) By 
sect. 2 of the County Courts Adm ira lty Jurisdiction Aot 
1868 (31 & 32 V io t. c. 71), her Majesty in  Council was 
empowered to give Adm iralty jurisd iction to County 
Courts, and by sect. 3 i t  is enacted that any County 
Court having A dm ira lty  jurisdiction shall have ju risd ic 
tion  to try  and determine,amongst other things, any cause 
as to a claim for necessaries in which the amount does 
not exceed 1501. By sect. 2 of the County Courts 
A dm ira lty  Jurisdiction Amendment A ct 1869 (32 and 33 
Viet. o. 51), any County Court having Adm iralty ju risd ic 
tion  is empowered to try  and determine oauses as to,

I n  cases ra is ing  im portant po in ts o f law  the court 
w ill  give leave to appeal to the Court o f Appeal 
where, on a proper construction of the Acts 
governing appeals, such leave is necessary.

T h is  was an appeal from the City of London. 
Court (Admiralty jurisdiction) in a case of damage 
to cargo.

The action was brought by Messrs. Cole and 
Kirkman, of Liverpool, the legal holders of two 
bills of lading of cargo, then lately laden on board 
the ship Rona, against the owners (unknown) of 
the said Bhip. The owners, who were domiciled 
in England, appeared, and at the hearing the ob
jection was taken that the court had no jurisdic
tion.

The Commissioner decided that he had no juris
diction.

The following is a copy of the judgment, which 
was given on the 28th April 1881, so far as 
it is material:

Whereas the p laintiffs Messrs. Cole and K irkm an, of 
Liverpool, in the county of Lancaster, the legal holders 
of two b ills  of lading of oargo la te ly laden on board the

among other things, any olaim arising out of any agree
ment made in  relation to the use or hire of any ship ; 
and by sect. 3 of tha t Aot, i t  is enacted that the ju risd ic
tion conferred by tha t A c t and by the Aot of 1868, may 
be exeroised either by proceedings in rem or by proceed
ings in  personam. By sect. 88 o f the Judicature A ct 
1873, her Majesty is empowered to confer on any in ferior 
Court of o iv il jurisd iction, the same jurisd iction in  Adm i
ra lty  as any County Court then had or m ight hereafter have. 
By virtue of th is provision and an order in  Council, the 
C ity  of London Court has the same A dm ira lty  ju risd ic tion  
as a County Court. M r. Bruce oontended that the A ot of 
1868 did not confer upon a County Court a more extensive 
jurisd iction in  the case of a claim fo r necessaries than 
th a t possessed by the Court of Adm ira lty, and that, in 
asmuch as the Court of Adm ira lty could not have enter
tained the present aotion, neither could the C ity  of 
London Court entertain it .  In  support o f tha t conten
tion he cited the oase of The Dowse (3 M ar. L . C. O. S. 
424 ; L . Rep. 3 A. & E. 135 ; 22 L . T. Rep. N. S. 627. 
decided in  1870, in which i t  was held tha t the County 
Court Adm iralty Jurisdiction A c t 1868 does not confer on 
a County Court a more extensive jurisdiction as to a 
claim for necessaries than tha t exercised by the Court o f 
Adm iralty. The case followed and adopted the prinoiple of 
the decision of the Court of Common Pleas in the oase of 
Everardv. Kendall (3 Mar. L . C. O. S. 391 ;L . Rep. 5 C. P. 
428; 22 L. T. Rep. N . S. 408). M r. Myburgh, on the 
part of the p la in tiff, admitted th a t the Court of Adm i
ra lty  could not have entertained the action in question, 
bu t he contended that, according to the true construction 
of the Acts of 1868 and 1869, a Connty Court, and 
consequently, the C ity of London Court, oan entertain i t .  
In  support of tha t contention he cited the oase of 
The A lina  in  the Court of Appeal (sup.) 257 ; L . Rep. 5 
Ex. D iv . (C.A.) 227; 42 L . T. Rep. N. S, 517), decided in  
February 1880. Upon referring to tha t case i t  w il l be 
found that i t  was a decision as to the effect of the Aot of 
1869, w ith  reference to an action for a breach of a 
obarter-party as to  which ju risd ic tion  was given to the 
Connty Court in  express terms by sect. 2, sub-sect. 1, of 
the A o t of 1869. The Court o f Appeal followed and 
adopted the decision of the P rivy  Counoil in 1872, in  the 
cases of Cargo ex Argos and The Hewsons (1 Asp. Mar. 
L . C. 360,519 ; L . Rep. 3 A . & E. 568, 5 P. C. 134; 27 
L. T. Rep- N. S. 64, and 28, p. 77). These decisions have 
reference to the construction of the A ct of 1869, and do 
not touch the present question, whioh depends upon the 
construction of the A ct of 1868. The case of The Dowse 
(ubi sup.) iB in  point as to  the construction of the Aot of 
1868, and we should probably have fe lt bound to fo llow  
it ,  even i f  we had doubted its  correctness ; but we do not 
entertain any snch doubt. There w ill therefore be a rule 
absolute fo r a prohibition.

Solicitors, fo r the p la in tiff, Maples, Teesdale and Co.
Solicitors, fo r the defendant, J. A. and H. E. Earn- 

field.
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ship Bona, entered an action in  th is  court in  the sum of 
3001 against the ship Bona, her tackle, apparel, and 
fu rn itu re , fo r damage to cargo carried on board the said 
ship Bona, and whereas Messrs. E. B. Hatfie ld and Co. 
o f  L iverpool, in the county of Lancaster, shipowners, 
entered an appearance in  the said action as owners ot 
the said ship Bona. The said action coming on th is  day 
fo r tr ia l, i t  is adjudged that the said action do stand dis
missed out ot th is court fo r want of jurisd iction.

On the 14th June 1881 the judge gave leave to 
the plaintiffs to appeal, notwithstanding the time 
for appealing had expired.

On the 21st April 1882 the appeal came on for
hearing. , ,

The arguments turned on the proper construc
tion of the following enactments :

The A dm ira lty  Court Act 1861 (24 Viet, c 10.
Sect. 6. Ms to claims for damage to cargo imported. 

—The H igh  Court of Adm iralty shall have ju risd ic tion  
over any olaim by the owner or consignee or assignee of 
any b il l of lading of any goods carried in to  any 
port in  England or Wales in  any ship fo r damage 
done to the goods or any pa rt thereof by the negli
gence or misconduct of or fo r any breach of duty or 
breach of contract on the pa rt of the owner, mastcr or 
crew of the ships, unless i t  is shown to the satisfaction 
of the court that at the time of the ins titu tion  of the 
cause any owner or part owner of the ship is domiciled 
“n England or W ales: Provided always tha t i f  in  any 
suoh cause the p la in tiff do not recover 201-, he shall not 
be entitled to any costs, oharges, or expenses >n™rred 
by him therein, unless the judge shall certify  th a t the 
cause was a f it  one to be tried  in  the said oourt.

A n  Act fo r  conferring A d m ira lty  Jurisd ic tion  on
the County Courts 1868 (31 fy 32 Viet, c. 71.)
1 Short t i t le —This Act may be cited as “  The County 

Courts Adm ira lty Jurisdiction A c t 1868. .
2. Appointment of County Courts for Admiralty pur

poses.—If  a t any time after the passing of th is  Aot i t  
appears to  H er Majesty in Council, on the representation 
of the Lord Chancellor, expedient that any County Court 
should have A dm ira lty  ju risd iction, i t  shall be law fu l to r 
Her Majesty, by Order in Council to appoint th a t oourt
to  have A d m ira lty  ju risd iction . ■ • •

3. Any County Court having Adm ira lty  jurisdiction 
shall havo jurisd iction and a ll powers and authorities 
thereto to  try  and determine, subject and according to 
the provisions of th is  Aot, the fo llow ing causes (m th is
A ot referred to as A d m ira lty  causes). . . •

(2) As to  any claim for towage, necessaries, or wages, 
—aDy cause in  whioh the amount claimed does not
exceed 1501. , , ____

(3) As to any olaim for damage to cargo, or damage 
by collision—any cause in  whioh the amount 
claimed does not exoeed 3001.

A n Act to amend the County Courts (Adm ira lty  
Jurisd ic tion) Act 1868, and to give Jurisd ic tion  
in  certain M aritim e Causes; 1869 (32 &  ¿o Viet, 
c. 51).
1. Short title. This A ct may be cited as “  The County 

CouitsAdm ira lty Jurisdiction Amendment A c t 1869, and 
shall be read and interpreted as one A c t w ith  the County 
Courts Adm ira lty Jurisdiction Aot 1868.

2. Extension of jurisdiction over ships and goods.
A ny County Court appointed or to  be appointed to have 
A dm ira lty  ju risd ic tion shall have jurisd iction, and a ll 
powers and authorities relating thereto, to try  and deter
mine the following causes: , ,

(1) As to any olaim arising ont of any agreement made 
in  relation to the use or h ire of any ship, or in  re
lation to the carriage of goods in  any ship, and 
also as to any claim in  to r t  in  respect of goods 
carried in  any ship, provided the amount claimed 
does not exoeed 3001.

3 Proceedings in  rem or in  personam—The juriscuo- 
tion  oonferred by the Aot and by the County Courts Ad
m ira lty Jurisdiction Aot 1868 may be exercised either by 
proceedings in  rem or by proceedings in  personam.

B u c k n ill for appellants.—I t  is clear that the 
County Court has jurisdiction under the County 
Courts Admiralty Jurisdiction Amendment Act 
1869, even if it had not under the original County 
Courts Admiralty Jurisdiction Aot 1868. This 
was held to be the case in The Cargo ex Argos 
and The Hewsons (1 Asp. Mar. Law Cas. 360, 519;
L. Ren. 3  A. & E. 568; 5 P. C. 134; 27 L. T. Rep.
N . 8. '64, and 28, p. 77). The cases at common law 
to the contrary effeot (Simpson v. Blues, 1 Asp. 
Mar. Law Cas. 326; L. Rep. 7 C. P. 290; 26 L .T . 
Rep. N . S. 697 ; Ounestead v. Price  and Fullm ore  
v. W ait, 2 Asp. Mar. Law Cas. 543; L. Rep. 10 Ex. 
65- 32 L. T. Rep. N. S. 499) are overruled 
by the Court of Appeal in the case of The 
A lin a  (sup. 257; 5 Ex. Div. (C. A.) 227; 42 
L. T. Rep, N. S. 517). And the only case now 
to be considered is A llen  v. Qarbutt (L. Rep. 6,
Q. B. D. 165), on which no doubt the respon
dents rely. I f  it is necessary to distinguish that 
case, it is sufficient to say that it was a suit for 
necessaries, the right to sue for which, under the 
Admiralty jurisdiction of the County Court rests 
entirely on the Act of 1868; that was an Act to 
confer Admiralty jurisdiction pure and 
and therefore the courts of common law had 
ground for holding that it conferred no more 
extensive jurisdiction than the Court of Admi
ralty had in respect of the same matters, aud̂  that 
therefore in a claim for necessaries the jurisdic
tion of the County Courts was limited to the case 
where the owner was domiciled in England or 
Wales, the fifth section of the Admiralty 
Court Act 1861 relating to necessaries con
taining a provision to that effect similar to 
the sixth section in the case of damage to 
cargo. But the amending Act of 1869 in its 
title professes not only to amend the former Act, 
but to “ give jurisdiction in certain maritime 
causes.” Amongst those are cases of breach of 
contract to carry goods, and of tort in carrying 
goods (sect. 2, sub-sect. 1). That section is wholly 
inoperative if the jurisdiction remains limited as 
under the former Act. Moreover, by sect. 1 of the 
amending Act the two Acts are to be read to
gether, and therefore, whilst the case of necessaries 
remains as it was, there being no extension of 
jurisdiction there, the case of “ damage to cargo 
is expressly extended. Even if the High Court 
had no original jurisdiction in those matters 
where an owner was domiciled in England, there 
is nothing unreasonable in its having an appellate 
jurisdiction ; the same reasons which induced the 
Legislature to confer on the High Court in 1861 
a special jurisdiction in  rem  in certain matters in 
the case of foreign ships to enable the plaintiff 
to recover summarily here instead of having to 
pursue his remedy in a foreign country, might 
well have induced it in 1868 and 1869 to confer a 
similar jurisdiction in small matters on the County 
Court, not only over foreign but also over British 
ships, to enable the injured party to pursue his 
remedy at once in the place where the ship 
discharged her cargo instead of having to 
pursue the remedy in some distant part of 
the United Kingdom where the owner might 
chance to reside. And then the High Court 
of Admiralty, having a similar jurisdiction, 
would be the natural and proper court to 
hear the appeals. [S ir R. P H iL L iM O E E .-—T h e  
case of the court having appellate jurisdiction 
where it had no original jurisdiction is not without
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precedent. Revenue appeals from the West Indies 
were formerly heard here, though the court had 
no original jurisdiction in such matters.]

Myburgh, Q.C. and Kennedy for the respondents. 
—Admitting that the County Courts Admiralty 
Jurisdiction Amendment Act 1869 does give 
the County Courts jurisdiction in some matters 
which the High Court did not at the time possess, 
and that the cases of The Cargo ex Argos and The 
A lin a  are correct, and that Simpson v. Blues 
cannot now be considered good law, yet this 
case is not within that extended jurisdiction. 
This is simply a case of “ damage to cargo,” 
the jurisdiction in respect of which is given 
only by the Act of 1868; it is not like The 
Cargo ex Argos and The A lin a , a question of 
breach of contract for the “ hire of any ship ” 
under the amending Act of 1869; it therefore 
stands precisely on the same footing as a claim 
for necessaries, and the necessity for the owner to 
be domiciled in this country exists exactly as much 
as in the case of A llen  v. Carbutt. That case 
followed The Dowse (3 Mar. Law Cas. O.S. 424; 
L. Rep. 3 A. & E. 135; 22 L. T. Rep. N . S. 
627), which was a decision of this court to 
the same effect so far as necessaries are con
cerned, and is consistent with Everard  v. K enda ll 
(3 Mar. Law Cas. O. S. 391; L. Rep. 5 C. P. 
428 ; 22 L. T. Rep. N. S. 408) and the other 
eases on the interpretation of the “ damage by 
collision ” clause. The court is not asked merely 
to follow The A lin a , and hold that in cases of 
charter-party, &c., when an action is brought 
under the Amending Act the County Court has 
jurisdiction where the High Court had none, but 
to hold that the amonding Act is not only to be 
read with but to supersede and repeal the original 
Act.

B uckn ill, in reply, referred to The Sussex Peerage 
case (11 Cl. & F. 143), as to the construction of 
Acts of Parliament.

Cur. adv. vu lt.
M ay  2.— Sir R. P h il iim o u e .— This is an appeal 

from a decision of the judge of the City of 
London Court in an action for damage to 
cargo. The action was an action in  rem  brought 
in that court by the holders of a bill of lading 
against the owners of the ship Bona  for damage 
to goods on board the Rona alleged to have been 
caused by the negligence of the master during a 
voyage from New York to this country. A t the 
trial it was contended by the defendants that the 
action was brought under the Admiralty Court 
Act 1861 and the County Courts Admiralty 
Jurisdiction Act 1868, and that therefore, as the 
owners of the Bona  were domiciled in England, 
the City of London Court had no jurisdiction. 
The learned judge, who considered himself bound 
by the judgment in A llen  v Carbutt, dismissed 
the action for want of jurisdiction, and the 
plaintiffs have appealed to this court. I t  was 
admitted, at least for the purposes of the appeal, 
that the owners of the Bona  are domiciled in 
England, and that the jurisdiction of the City 
of London Court is the only question now to be 
decided. This question mainly depends upon the 
construction to be put upon thefollowing sections 
in three several Acts of Parliament. I t  is enacted 
by the Admiralty Court Act 1861 (24 Yict. c. 10), 
sect. 6, that [his Lordship here read the section set 
out above]. The 3rd section of the County Court

[A dm .

Admiralty Jurisdiction Act 1868 (31 & 32 Yict. c. 
7) provides that [his Lordship here read the section 
and sub-section (3) set out above]. Lastly, the 
County Courts Admiralty Jurisdiction Amend
ment Act 1869 (32 & 33 Viet. c. 51), the full title 
of which, it is important to observers “ An Act to 
amend t.heCounty Courts (Admiralty Jurisdiction) 
Act 1868, and to give jurisdiction in certain maritime 
causes.” The second seotion of this Act of 1869 
provides that [his Lordship here read the section 
set out above]. The 3rd section provides that the 
jurisdiction conferred by the two'Acts of 1868 and 
1869 may be exercised “ either by proceedings in  
rem  or by proceedings in  personam." The appel
lants, who were plaintiffs in the court below, 
contend that their action was brought under sub
sect. 1 of sect. 2 of the Act of 1869, and that 
therefore it came within the Admiralty jurisdic
tion of a County Court, notwithstanding that in 
consequence of the exception in sect. 6 of the 
Admiralty Court Act 1861 (which I  have already 
read) it would not have come within the jurisdic
tion of the High Court of Admiralty unless 
brought thither by way of transfer or by way of 
appeal. I  may say here that the City of London 
Court, by virtue of an Order in Council, possesses 
the Admiralty jurisdiction of a County Court, 
and all the law relating to the Admiralty jurisdic
tion of County Courts applies equally to that court. 
I  have been referred to several cases which I  have 
carefully examined, and which I  think it expedient 
to mention in chronological order: April 1870, 
Everard  v. Kendall-, June 1870, The Dowse-, 
May 1872, Simpson v. Blues, the decision in which 
case it was admitted could not be relied upon ; 
July 1872, The Cargo ex Argos, and Dec. 1872 and 
Feb. 1873, the same cases on appeal; Feb. 1880, 
The A lina  ; Dec. 1880, A llen  v. Carbutt. The 
appellants supported their contention by citing 
The Cargo ex Argos, a case which like the present 
arose on a bill of lading, and is so far directly 
in point, and The A lin a , which was decided 
in 1880 by the Court of Appeal, and expressly 
approved 1 he Cargo ex Argos. On the other hand, 
the respondents (defendants in the court below) 
cod tend that the action was brought, not under 
the Act of 1869, but under the 3rd section of 
the Act of 1868, which section expressly mentions 
claims for damage to cargo; and they argue that 
therefore, as the High Court of Admiralty could 
have had no jurisdiction in such a case (inasmuch 
as the owner’s domicile was English), so neither 
can a County Court have jurisdiction. They 
rely upon the authority of Allen  v. Carbutt, 
which, following the earlier cases of E verard  v. 
K enda ll and The Dowse, decided that an action 
for necessaries which had clearly been brought 
under the Act of 1868, where the owners of 
the ship were domiciled in England, did not 
come within the Admiralty jurisdiction of a 
County Court. _ I t  was alleged on both sides 
that these decisions (The A lin a  and A llen  v. 
Carbutt) are distinguishable from each other, 
and do not necessarily conflict; the former dealing 
with an action under the Act of 1869, the latter 
with one under the Act of 1868. I t  is not neces
sary to determine whether these cases are recon
cilable or not, because in fact the issue is 
narrowed to this point: Was the action against 
the Bona  brought under the Act of 1868 alone, 
or under that of 1869, read and interpreted as 
one with the previous Act? I t  appears to me
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to follow, from the armaments of the respondents, 
that the action could not properly have been 
brought under the act of 1868, and I  am ot 
opinion that this is “ a claim arising out of an 
agreement made in relation to the carriage of goods 
in a ship,” and that the action clearly falls within 
the words of the 1st sub-section of sect. 2 ot the 
Act of 1869. I  hold, therefore, that the City ot 
London Court has jurisdiction, and that the appeal 
must be allowed.

Kennedy, on behalE of the appellants, asked for 
leave to appeal to the Court of Appeal, there 
being some doubt on the construction ot the 
County Courts Act 1875, s. 10, Supreme Court 
of Judicature Act 1873, s. 45, Appellate Juris- 
diction Act 1876, s. 20, and Order L V I I I . ,  r. 19 
whether it was necessary to obtain leave to appeal 
further where the judgment of the Admiralty 
Division varied the judgment of the County 
Court sitting in Admiralty.

Sir B. P h il l im o r e .— I f  it is necessary that I  
should give leave to appeal further, 1 do so, as the 
question is one of importance.

Solicitors for plaintiffs, P ritcha rd  and Sons.
Solicitors for defendants, Toller and bona.

Q U EEN ’S BENCH D IV IS IO N .
Reported by A. H. P oysee, E sr., Barriater-at-Law.

Feb. 23, 24, and March, 24, 1882.
Before Pollock, B., M anisty and Stephen, JJ.)

The Chartebed M ercantile Bank op I ndia, &c, 
v. The N etherland Steam N avigation Com
pany L imited.

Shipp ing— B il l  o f lading—Exceptions— Collision  
— Negligence or default o f master or servants 
Negligence o f servants on board another ship  
L ia b il i ty  o f shipowner—Damages.

The 9th sub-section o f the 25th section o f the J u d i
cature Act 1873 does not affect the old common 
law  rules as to damages in  actions^ by owners o f 
goods against the owners o f the ship on board o f  
which they have shipped the ir goods, because no 
variance previously existed in  such actions be
tween the A dm ira lty  ru le and the common law

The 8th subsection o f the 9.0th section o f the Jud ica
ture Act 1873 only applies to actions fo r  damages 
aris ing  out o f collision brought by the owner o f  
one ship against the owner o f another ship, or by 
the owner o f goods on board one ship against the 
owner o f another ship.

Where a quan tity  o f specie was shipped on board 
the Crown Prince under a b ill o f  lad ing  which 
contained the fo llow ing  exceptions : “ The act 
o f God, the k ing ’s enemies, res tra in t o f princes 
and ru lers. . . . accidents and damages from  
. . . .  collision  . . . .  and a ll the perils, dangers, 
and accidents o f the sea, rivers, land carriage, 
and steam navigation o f whatsoever nature and 
k in d  soever, and accidents, loss or damage fro m  
any act, neglect, or default whatsoever o f the 
pilots, masters, mariners, or other servants o f the 
company, in  navigating the ship, or fro m  any  
deviation, excepted,”  and whilst, on her voyage the 
Crown Prince came in to collis ion w ith  another 
steamship belonging to the same owners, and a 
quantity  o f the specie was lost, and the ju r y  fo u n d  
tha t this latter vessel was p rin c ip a lly  in  fa u lt

but that the Crown Prince was also in  some 
degree to blam e; the exception m  the b il l o j 
lading as to collision d id  not protect the ship
owners fro m  lia b il ity  fo r  a collis ion caused by 
the negligence or default o f the ir servants on 
board a vessel other than the Crown Prince, 
neither were they protected by the clause which  
excepted the ir lia b ility  fo r the negligence o f the ir 
servants, as tha t applied only to the negligence 
o f the ir servants who were navigating  the Crown 
Prince.

Motion for judgment.
B utt, Q.C., Myburgh, Q.C., and Barnes for the

^ B m j lm in ,  Q.C., Cohen, Q.C.,andBaikes for the 
defendants.

The facts and arguments sufficiently appeal 
from the judgments. C w . adv, vuU.

Pollock, B —This is an action brought by the 
plaintiffs, who are bankers carrying on business 
in London, against the defendants, who are a 
joint-stock company limited, constituted and 
duly registered pursuant to the Companies Act 
1862, having their head offices in London, to re
cover the value of a quantity of specie which in 
the month of Nov. 1875 was shipped by the plain
tiffs at Singapore onboard the defendants steam
ship called W ilhelm  Kroon P rin z  de Nederlanden 
(which I  shall call the Grown Prince for the sake 
of brevity), to be carried by the defendants from 
Singapore to Sourabaga, and there delivered in 
good order and condition to the order of the plain
tiffs, they paying freight for the same upon the 
terms of the bill of lading, which contained the 
following exceptions: “ The ace of 
king’s enemies, restraint of princes and ru ers,. 
pirates, or robbers by sea or land, accidents and 
damage from vermin, barratry, jettison, collision, 
lire, machinery, boilers, steam, and all the perils, 
dangers, and accidents of the sea, rivers, land 
carriage, and steam navigation of whatsoever 
nature and kind soever, and accidents, loss, or 
damage from any act, neglect, or default whatso
ever of the pilots, master, or mariners, or other 
servants of the company in navigating the 
ship, or from any deviation, excepted. ine  
Grown Prince  sailed from Singapore on her 
voyage to Sourabaga, and in the course of it  she 
came into collision with another steamship of tne 
defendants called the Atjeh, and was sunk with 
the plaintiffs’ specie on board. Some ot the 
specie was recovered, and the action is brought 
to recover the value of the residue which was lost. 
The plaintiffs alleged, by paragraph 4 of their state
ment of claim, that the collision was caused by 
the negligence of the defendants’ servants on 
board the Atjeh, and that the loss of the specie 
was not caused by any of the perils excepted in 
the bill of lading. The defendants, by their state
ment of defence, admitted that their steamship 
the Grown Prince  in the course of her voyage 
came into collision with their steamship called the 
Atjeh, and was sunk with the plaintiffs goods on 
board, but they denied that the collision was 
caused by negligence, and alleged that, if it was 
so caused, such negligence was wholly that ot 
their servants on board their ship the Grown 
Prince, and that such negligence is one of the 
perils specially excepted in and by the bill ot 
lading. The defendants also denied the allega-
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tion in the 4th paragraph of the plaintiffs’ state
ment of claim, that the loss was not caused by 
any of the perils excepted by the bill of lading. 
In  other words, they alleged that the loss was 
caused by a peril or by perils excepted by the bill 
of lading. The plaintiffs joined issue upon the 
defendants statement of defence. The cause 
came on for trial at the Guildhall Sittings on the 
15th Dec. last before Manisty, J., and a special jury. 
A  great deal of evidence was given on both sides as 
to the cause of the collision, and in the result the 
jury found that the Atjeh was mainly in fault, but 
that the Grown P rince  was also in some degree to 
blame. Upon these facts it was contended before 
us, on the part of the plaintiffs, that the defen
dants are liable for the loss of the specie, first, by 
reason of the contract into which they had entered 
by the bill of lading for carriage of it, and 
secondly, that they are liable in tort as owners of 
the A tjeh  for the negligence of their servants, the 
master and crew of that vessel, whereby the colli
sion was mainly occasioned. In  the view which I  
have taken of this case, it becomes unnecessary to 
consider the questions which arise out of the 
second contention. As to the first question it was 
suggested  ̂for the defendants that the contract 
contained in the bill of lading was not governed 
by English law. I  cannot, however, think that 
there is room for serious argument upon this 
point. The goods were shipped at an English 
port; the plaintiffs are an English company ; the 
defendants are a limited company, whose regis
tered office is in London, and by their memoran
dum of association they describe as one of the 
objects for which the company is established the 
hiring of vessels. The bill of lading is in the 
English language throughout, and the defendants 
are therein described as “ The Netherlands India 
Steam Navigation Company Limited,” which 
obviously has reference to the Companies Act 
1862, whereby the liability of the members of 
limited companies is limited to the amount unpaid 
on the shares held by them, or to the amount 
which the members may undertake by the memo
randum of association to contribute to the assets 
of the company in the event of its being wound
up. Under all these circumstances, adopting the 
well-known rule of law as acted upon in L loyd  v. 
G u ile r t (2 Mar. Law Cas. O. S. 26, 283 ; 10 L. T. 
Rep. N. S. 570, and 13, p. 602; L. Rep. 1 Q. B. 
115), the law of the place where the contract is 
made is p rim d  fac ie  that which the parties in
tended or ought to be presumed to have adopted 
as the footing upon which they dealt, and there 
exist here none of those facts from which the 
court were in that case led to infer the contrary. 
Assuming, then, that the English law governs, 
‘■■wo matters must be dealt with before the liability 
of the defendants can be determined, v iz .: first, 
what is the true construction of the bill of lading? 
and, secondly, have the defendants succeeded in 
showing that the event whereby the loss of the 
plaintiffs’ specie was occasioned was within the 
excepted perils ? With regard to the perils ex
cepted by the bill of lading they may be divided 
into two classes : first, those which are dealt with 
by the first clause and mentioned by name, one 
oi these being “ collision;” and, secondly, those 
which are covered by the second clause, which 
provides for “ accidents, loss, or damage, from any 
act, neglect, or default whatsoever of the pilots, 
masters, or mariners, or other servants of the <

company in navigating the ship,” which would 
include all acts so caused, and therefore, in te r a lia  
collision, if  it was caused by the neglect or default 
of the defendants’ servants in navigating the 
Grown Prince. Dealing first with the second of 
these clauses, it is obvious that, had the loss 
been occasioned wholly by those who were navi
gating the Crown Prince, the defendants 
would have been protected, bnt the jury having 
found that the crew of the Atjeh  were mainly in 
fault, although the Grown Prince  was also in some 
degree to blame, it  appears to me that the defen
dants are not protected by this clause, inasmuch 
as they have not succeeded in showing that the 
loss was occasioned wholly by the neglect or de
fault of those who were navigating the Crown 
Prince. W ith respect to the first clause there is 
no doubt that the loss in question was occasioned 
by collision, and the only question that arises is, 
whether the word “ collision,” as here used, ap
plies to a collision which was mainly brought 
about by the negligence of those who were ser
vants of the defendants engaged in the navigation 
of one of their vessels other than that in which the 
specie was shipped. I t  is necessary here to bear 
in mind that the clause in question is inserted in 
limitation of the common law liability which could 
otherwise attach to the defendants in the dis
charge of their duty as carriers, and should its 
intention and effect be open to doubt it must be 
construed most strongly against the carriers. 
This proposition is very clearly dealt with by 
Story, J., in sect. 512a. of his work on Bailments, 
in which speaking of the well-known and long- 
established exception contained in maritime con
tracts for the carriage of goods, of “ perils of the 
sea,” he says: “ The phrase perils of the sea, 
whether understood in its most limited sense, as 
importing a loss by natural accident peculiar to 
that element, or whether understood in its more 
extended sense, as including inevitable accidents 
occurring upon that element, must still, in either 
case, be understood to include such losses only to 
the goods on board as are of an extraordinary 
nature, or arise from some irresistible force, or 
from inevitable accident, or from some over
whelming power, which cannot be guarded against 
by the ordinary exertions of human skill and 
prudence. Hence it is that, if  the loss occurs by 
a peril of the sea which might have been avoided 
by the exercise of any reasonable skill or diligence 
at the time when it occurred, it is not deemed to 
be, in the sense of the phrase, such a loss by the 
perils of the sea as will exempt the carrier from 
liability, but rather a loss by the gross negligence 
of the party.” The same principle of construction 
has been acted upon by the English courts and 
applied to the case of a loss occasioned by colli
sion. Thus, in L loyd  v. The General I ro n  Screw 
C ollie r Company L im ited  (2 Mar. Law Cas. 0. S. 
32; 10 L. T. Rep. N . S. 586; 3 H . &  C. 284), 
it  was held that the exception in the bill of lading 
of “ accidents or damages of the seas, rivers, 
and steam navigation of whatever nature or 
kind soever,” did not exempt the shipowner 
from responsibility for the loss of goods which 
arose from a collision caused by the negligence 
of the master or crew. This decision was discussed 
and followed in G r ill v. The General I ro n  Screw 
C ollie r Company L im ite d  (2 Mar. Law Cas. O. S. 
362: 14 L. T. Rep. N.S. 711: L. Rep. 1 0. P. 
600), A  similar construction was given to a



M ARITIME LAW CASES. 525

C h a b t d . M e r c a n . B a n k  o p  I n d ia  v . N e t h e r l a n d  S t e a m  N a v i s . C o . L i m . [Q.B. D iv .Q.B. Div.]

bill of lading which contained a clause that the 
shipowner “ is not to be accountable for leakage 
or breakage,” in the earlier case of P h illip s  v. 
Clarke (2 C. B. N. S. 256), and more recently in 
Czech v. The General Steam N aviga tion  Company 
(3 Mar. Law Cas. 0 . S. 5; 17 L. T. Rep.
N . S. 246; L. Rep. 3 C. P. 14). These cases 
show that but for the general words except
ing the neglect or default of the defendant’s 
servants in navigating the Crown Prince, the 
defendants would not be protected in the event of 
a collision occasioned by such neglect or default, 
and as there are no words in the bill of lading 
which apply to a collision arising from the neglect 
or default of the defendants’ servants in navi
gating another vessel, the word “ collision ” itself 
is of no avail, and it is hardly necessary to add 
that, where goods are damaged by reason of a 
collision occasioned by the fault of the master or 
crew of a vessel, other than that in which they 
are shipped, or by the default of those on board 
both vessels, the owner of the carrying vessel, in 
the absence of an express stipulation to the con
trary, is liable for their loss. The law as to this 
will be found in 3 Kent’s Commentaries, lecture 
47, s. 5, and in Parson’s Law of Shipping, 
vol. 1, p. 269. I t  was pressed upon us by the 
defendants’ counsel in argument that it bore 
hardly upon the defendants to extend their lia
bility beyond the negligence of those of their 
servants who were engaged in carrying out the 
contract of carriage, and that it ought not to be 
supposed that under any circumstances they could 
intend to make themselves liable for the acts of 
their servants who were navigating another 
vessel, whose duties had no connection with the 
performance of the contract for carriage upon 
which the plaintiffs are suing. There is much 
that is plausible in this, but it  only raises in 
another form the question already answered, by 
saying that the defendants as carriers are liable 
for all events other than the act of God, which 
they have not excepted by their bill of lading, and 
although, if the collision had taken place between 
two ships which were the only vessels owned by 
the defendants, and these were engaged in wholly 
different voyages, and happened to meet by acoi- 
dent upon the high seas, the result might appear 
to be more unforseen and peculiar than in the 
present case, it must be remembered that the de
fendants are owners of ships which are engaged in a 
carrying trade between certain fixed ports, and 
make regular voyages over the same seas, and in 
saying that they are liable for a loss occasioned by 
the negligence of their crews on board a vessel 
other than that in which the plaintiffs’ goods are 
shipped, is only applying a rule, the equity of 
which would not be contested if it were applied to 
a carrying company who own a large fleet of 
vessels trading in such a manner to and from a 
port that in the course of their voyage they 
would constantly pass or meet in a river or 
harbour, or would be brought up in close proximity 
to the same loading wharf. The liability of the 
defendants being established, a question still 
arises, what is the proper amount of damages P 
Until recently the defendants, who had contracted 
to carry the specie in question from Singapore to 
Sourabaga, and had failed to do so by reason of a 
peril against the occurrence of which they were 
not protected by the contract of carriage, must 
have been held to be liable for the full value of

the specie. A  doubt, however, has been raised by 
reason of the language contained in sect. 25, sub
sect. 9 of the Judicature Act 1873. The language 
of that sub-section is as follows: " In  any cause 
or proceeding for damages arising out of a collision 
between two ships, if both ships shall be found to 
have been in fault, the rules hitherto in force in the 
Court of Admiralty, so far as they have been at 
variance with the rules in force in the courts of 
common law, shall prevail.” I f  this provision is 
applicable to the present case, inasmuch as both 
the Grown Prince  and the A tjeh  were found by the 
jury to have been in fault, the Court of Admiralty 
rule must be held to apply; and that rule is that, 
where both parties to a collision are to blame, they 
must share the loss equally: (see The M ilan , 
Lush. 388; 1 Mar. Law Cas. 0 . S. 185; 5 L. T. Rep.
N. S. 590; and Hey v. Le Neve, 2 Shaw Sc. App. 
Cas. 395.) The language of this sub-section is no 
doubt very general, but, before effect is given to it, 
it would seem necessary to refer to what was the 
condition of the law before the passing of the 
Judicature Act. The only cause or proceeding for 
damages arising out of a collision between two 
ships, in which the rules in force in the Court of 
Admiralty were at variance with those in force in 
the courts of common law, were cases in which 
actions were brought by tbe owner of one ship 
against the owner of another ship, or ̂ by the 
owner of goods on board one ship against the 
owner of another ship in respect of a collision. In  
either of these cases the Admiralty rule and the 
common law rule with respect to damages differed, 
the Admiralty rule being as I  have already 
expressed it, and the common law rule being that 
where both vessels were in fault in the sense that 
those navigating the plaintiff’s ship were guilty 
of negligence which substantially contributed to 
the collision, the plaintiff could not recover. I t  was,
I  apprehend, to prevent this variance, and to make 
the practice in both courts uniform, that this sub
section was passed; but it seems to me equally 
clear that its effect must be confined to those cases 
in which such variance previously existed. Where 
the action is brought, not by one shipowner or 
goods owner against a ship which has run into the 
carrying vessel, but by the goods owner who seeks 
to enforce the contract for carriage against the 
owner of the ship to whom he has intrusted his 
goods, no such variance in practice could arise.

M a n is t y , J.—I  concur with my brother Pollock 
in the conclusions at which he has arrived, and in 
the reasons which he has stated in support of 
them, but, as the case is somewhat novel, and as it 
will probably be submitted to a higher tribunal,
I  wish to add a few observations of my own as to 
the liability of the defendants upon their con
tract. The question which lies at the root of the 
case is, to what cause ought the loss of the plaintiffs 
goods to be attributed P Doubtless the collision of 
the defendants’ ship the Crown Prince, with the 
defendants’ ship, Atjeh, was the causa proxim o  
but according to the finding of the jury the 
negligence of the defendants’ servants on board 
the two ships was the causa causans in other 
words, the efficient cause of the loss. Now it is a 
settled rule of law that, in the case of an action 
on a contract of marine insurance, regard is to be 
had to the causa prox im a  (see Thomas v. Hopper, 
E. B. & E. 1038); but in the case of an action for 
breach of a contract contained in a bill of lading, 
regard is to be had to the causa causans
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{L loyd  v. The General Iro n  Screw Company 
2 Mar. Law Cas. O. S. 32; 10 L. T. Rep. 
N. S. 588; 3 H . & C. 284, and the other eases 
cited by ray brother Pollock). I t  was conceded on 
the part of the defendants that, bat for the express 
exception in the bill of lading of the negligence 
of their servants on board the Crown Prince, they 
would have been liable for the loss in question, 
notwithstanding collision is one of the exceptod 
perils in the bill of lading; but they contend that, 
without any express exception of the negligence, 
of their servants on board the A ljeh , they are 
protected by the exception of collision. I  am 
unable to see any sound ground for the distinction 
between the negligence of the defendants’ servants 
on board the Crown P rince  and similar negligence 
of their servants on board the Atjeh. No authority 
was cited in support of it, but it was contended 
that there was an implied contract in the bill of 
lading that the defendants’ servants on board the 
carrying ship (the Crown Prince) would use all 
reasonable care to carry safely, and that conse
quently it was necessary expressly to except their 
negligence, whereas there was no such implied 
contract wfth respect to their servants in any 
other ship, and therefore there was no need of any 
express exception of their negligence. I t  seems 
to me that this argument admits of a ready 
answer, that there is no implied contract what
ever in the case. The contract contained in the 
bill of lading is express, namely, to carry the goods 
safely, and deliver them in good order and con
dition subject to certain specified exceptions which 
do not include the negligence of their servants on 
board either of the two ships. Having regard to 
the finding of the jury that the Atjeh  was mainly 
to blame, but that the Grown Prince  was also in 
some degree to blame, I  think that the defendants 
are liable by virtue of their contract for the whole 
of the loss.

S t e p h e n , J.—I  have nothing to add to the judg
ment of my brother Pollock, in which I  concur.

Judgment fo r the p la in tiffs .
Solicitors: for the plaintiffs, Waltons, B u lb , 

and W alton; for the defendants, Lovell, Son, and 
P itfie ld .

M arch  20 and  22. 1882.
(Before P o l l o c k , B.)

K a y  v. F i e l d  a n d  C o.
Shipp ing— Charter-party—Exceptions — Detention 

by ice—Customary m anner o f loading  — De
murrage.

Where i t  was agreed by charter-party tha t the p la in 
tif f 's  ship should “  proceed to Cardiff, E. Bute 
Dock, and there load in  the customary mannerfrom  
the agents o f the fre ighters a f u l l  and complete 
cargo o f r a i l  iro n  ;  the cargo to be loaded as fa s t  
as the steamer can take on board, and stow w ith in  
the customary working hours o f the po rt, com
mencing when the steamer is in  berth and ready 
to load. I f  longer detained, merchants to pay 
steamer 30/. per day demurrage. Detention by 
fros t, Spc.,not to be reckoned as lay days, fyc.,”  and 
the ship was intended to be loaded w ith  C. and 
Co.'s iron , though this fact was unknown to the 
p la in t if f  when the charter-party was made, 0. 
and Co.'8 w h a rf being some distance fro m  the E. 
Bute Dock, situated upon a canal which leads 
in to  the W. Bute Dock, and the ir customary

[Q.B. Div.

manner o f loading being to bring r a i l  iro n  fro m  
the ir w h a rf in  lighters in to  the W. Bute Dock, 
and thence in to  the E. Bute Dock, and a ll other 
makers o f r a i l  iro n , about six in  number, having  
wharves upon one or other o f the two docks, 
and loading vessels either d irectly fro m  the quay, 
when they are alongside, or by lighters, and  
the ship arrived in  the E. Bute Dock, and  
loading was commenced, but was in terrupted fo r  
sixteen days by reason o f a  severe fros t, which  
prevented the lighters coming down the canal 
fro m  C. and Co.’s w h a rf to the W. Bute Docks, 
the docks themselves being free from  ice, the 
defendants were held to be protected by the excep
tion  in  the charter-party as to detention by fro s t.  

F u r t h e r  c o n s id e r a t io n .

The action was brought to recover sixteen day’s 
demurrage for detention of the plaintiff’s steam
ship Gid.

A t the trial at Swansea Summer Assizes 1881, 
Pollock, B. referred all questions of fact in the 
cause to a special referee.

The facts, as found by the referee, are sufficiently 
set out in the judgment of the learned judge.

M ‘In tyre , Q.C. and B rynm or Jones, to r  the 
plaintiff, cited

Fairbridge v. Page, 1 Car. & K. 317 ;
Tapscott v. Balfour, 1 Asp. Mar. Law Cas. 501• 27 

L . T. Rep. N. 8. 710; L. Rep. 8 C. P. 46;
Lawson v. Burness, 1 H . & C. 396 ;
Postlethwaite v. Freeland, sup. 129; 42 L . T . Rep 

N . S. 845 ; 4 Ex. D iv , 155;
Hudson v. Ede, 3 Mar. Law Cas. O. S. 114; 18 L . T . 

Rep. N . S. 764; L. Rep. 2 Q. B. 566 ;
Thiis v. Byers, 3 Asp. Mar. Law Cas. 147 ; 34 L. T  

Rep. N. S. 526; 1 Q. B. D iv . 244;
Kearon v. Pearson, 7 H . & N. 386;
Fenwick v. Smalz, 3 Mar. Law Cas. O. S. 64; 18 

L . T. Rep. N . S. 27; L . Rep. 3 C. P. 313.

Channel (D illw yn  with him) for the defendants.
Cur. adv. vu lt.

P o l l o c k , B.—This case was tried before me at 
Swansea, and reserved for further consideration. 
I t  was an action on a charter-party of the steam
ship Cid, and the material facts as set out in the 
statement of claim are that the plaintiff’s steamer 
should, with all possible despatch, sail and pro
ceed to Cardiff East Bute Dock, and there load in 
the customary manner from the agent of the 
freighters a full and complete cargo of rail iron. 
The cargo was to be loaded as fast as steamer can 
take on board and stow within the customary 
working hours of the port (Sundays and holidays 
excepted), commencing when the steamer is in 
berth, and to be discharged as fast as the custom 
of the port of delivery will admit, but not less 
than 200 tons per working day, and, if  longer 
detained, merchants to pay steamer 30/. per 
day demurrage. Then follows this clause:
“ Detention by frost, floods, riots, and strikes of 
workmen, accidents to machinery or quarantine, 
not to be reckoned as lay days.” Under this 
charter-party the Cid  proceeded to Cardiff East 
Bute Dock, and was there ready to take cargo, 
and it is admitted that there was delay in fact, the 
only question being whether this delay is excused 
by the exception in the charter-party. One argu
ment on the construction of the charter-party I  
may notice and deal with at once. I t  is said that 
as the charter-party is made between the “ owner 
and the agents of the freighters,” the provision as 
to loading in the customary manner must be con
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fined to the custom o£ loading adopted by Austen 
Brothers, but it is clear to me that in the ordinary 
acceptation of the words, they must mean all 
persons who would load such a cargo as the 
charter-party stipulates for, and therefore, amongst 
others would be, in the present case, Messrs. 
Crawshay, whose cargo it was, in fact, intended 
to ship. I t  is found as a fact, by the special 
referee, to whom this case was sent for a finding 
as to the facts, that the shipowner was ignorant 
of the existence of any custom prevailing at 
the port of loading; but Hudson v. Ede (ubi sup.) 
lays it down that ignorance on the part of the 
shipowner is immaterial if the custom is well 
known and acted on at the port of loading. I  
have already mentioned the objection that the 
name of Messrs. Crawshay, their iron, and their 
wharf, were not mentioned in the charter-party, 
and have said that they must be treated as agents 
of the freighters, and therefore, when we consider 
what the customary manner of loading is, we 
must take in all manners of loading so as to 
establish the usage. Another point made on the 
part of the plaintiff was that “ customary manner ” 
is equivalent to actual manner of loading the ship, 
and does not include the carriage of goods from a 
distance to the dock where the ship is lying, and 
Lawson v. Burness (ubi sup.) and Tapscott v. 
B a lfo u r (ub i sup.) were quoted in support 
of this contention; but the point is not quite 
the same in the present case, for the argu
ment is that the Gid, being in the dock where 
she is to load, there is a customary manner 
of loading which appertains to the port. The 
facts, as found by the special referee, are that 
there are two docks at Cardiff, the East Bute 
Dock and the West Bute Dock, connected by a 
canal with locks at both ends. The West Bute 
Dock is also connected by a junction canal 
with the Glamorganshire canal. Iron rails 
shipped at Cardiff are almost entirely manufac
tured by some five or six makers having 
their works at some distance from Cardiff, 
Messrs. Crawshay and Co. being one of such 
makers. W ith the exception of Messrs. Craw
shay, the other manufacturers rent wharves or 
quays in the docks themselves for their own exclu
sive use, some of them in the East Bute Dock 
and some in the West Bute Dock. Messrs. Craw
shay, who manufacture their rails about twenty- 
four miles from Cardiff, have no exclusive wharf 
in either dock, but they have a wharf on the Gla
morganshire Canal nearly opposite the Junction 
Canal leading from the Glamorganshire Canal to 
the East Bute Dock. There are in the docks 
berths alongside the dock quays which are open 
to the public in turn on application to the dock 
authorities. Vessels are also moored in tiers in 
the dock basin for the purpose of being loaded 
with rails and other cargo from lighters brought 
alongside the vessels. A  railway runs along the 
quays round both docks. Large steamers cannot 
go into the West Bute Dock, and shippers having 
wharves in the West Bute Dock send their iron 
by lighters into East Bute Dock to load vessels 
that may be in that dock. Crawshays forward 
their iron from their wharf in lighters propelled 
by lightermen to alongside vessels in the East 
Bute Dock, which vessels are moored at the top 
of that dock for the purpose of receiving their 
cargo from their canal wharf. On the 8th Jan., 
in anticipation of the G id ’s arrival, the whole of

the iron intended for her had been sent down 
from Messrs. Crawshay’s works and deposited at 
their wharf. The Cid  arrived on the 11th Jan., 
and was berthed at the top of the East Bute 
Dock, that being the place where Messrs. Craw
shay always loaded vessels with their rail iron. 
On the 13th loading was commenced and con
tinued, with some interruption from ice until the 
16th. From the 16th Jan. all the usual ap
proaches from Crawshay’s wharf to the docks 
were impassable, and continued so until the 31st 
Jan., when iron was again sent through, and the 
shipping was completed on the 2nd Feb. Every exer
tion was made to forward the iron after the canal 
communication was practically open, and the 
irregular delivery after the 14th was occasioned 
by frost alone. During all this time the docks 
themselves were not frozen ; steamers and lighters 
could move about, and vessels could go out to sea. 
No reasonable means could have been adopted to 
convey the iron from the wharf into the docks, 
neither could any marketable railway iron 
have been obtained from any other source. 
The result is that there are four methods of load
ing which may be said to be the usual modes of 
loading. First, loading from the wharf when the 
vessel is alongside; secondly, by lighters when 
the vessel is not alongside; thirdly, by lighters 
coming from the other dock through the canal 
joining the two docks; and fourthly, Messrs. 
Crawshay’s iron brought in lighters from their 
wharf upon the other canal. Under the circum
stances it seems to me to be substantially the 
same as if the iron had been in the West Bute 
Dock, and if so it would come within the finding 
in the ninth paragraph of the report. I t  seems to 
go one step further and say that, since the iron is 
taken from the Glamorganshire canal, and that 
was blocked with ice, the delay falls within 
the exceptions in the charter-party taken in con
junction with the “ loading in the customary 
manner.” I  know of no case exactly similar to 
the present; that of Hudson v. Ede (ubi sup.) 
comes nearest to it. In  that case “ a charter- 
party provided that the ship should proceed to 
Sulina, or outside, in sufficient depth of water to 
load the ship, and there load from the agents of 
the merchants a complete cargo of grain. The 
cargo to be brought and taken from alongside the 
ship at the ports of loading and discharge at 
charterer’s expense and risk. Thirty running 
days to be allowed (if the ship be not sooner 
despatched) for loading and unloading, and ten 
days on demurrage over and above the laying days 
at 61. a day ; detention by ice and quarantine not 
to be reckoned as laying days. There are no 
storehouses at the port of Sulina itself; but the 
grain shipped at Sulina is kept at places higher 
up the Danube, and is brought by steam lighters 
down the river and unloaded direct into ships 
waiting their lading at Sulina. The ship being 
ready to load notice was given to the charterer; 
but after six days before any cargo had been sup
plied, the river immediately above Sulina became 
frozen up, and so remained for two months, the 
port of Sulina itself remaining open. The ship 
having been thus delayed waiting for cargo, held, 
that this was a detention by ice within the 
meaning of the charter-party ; and that, though 
the circumstances of the port were unknown to 
the shipowner, yet, being well known in the grain 
trade, they must be taken to have been the basis
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of the contract: and that whenever there was no 
access to the ship by reason of ice from any of the 
storing places from which merchandise was con
veyed direct to the ship, the exception in the 
charter-party would apply.” The ground of the 
judgment is put in this way, that the conveyance 
by the river is part of the act of loading, “ and as 
there are no storehouses for grain at Sulina, the 
case seems to be the same as if the ice lay be
tween the shore, from which of necessity the 
grain must be brought, and the vessel in which it 
must be loaded, so that the parties must have 
contemplated that portion of the river as a part 
of the waters through which the cargo was to be 
conveyed between the shore and the ship, and in 
which detention by ice was to be provided against. 
The whole of that reasoning would apply to the 
present case, and as it must be taken to have been 
in the contemplation of both parties that the 
agents of the freighters would load in any of the 
modes customary in the port of loading, the latter 
had the option of loading in any of the four ways 
that are found to be customary. Another argu
ment was based upon the case of Kearon v. Pear
son (ubi sup.). I t  is said that the words “ load 
with usual despatch ” implied that the cargo was 
ready to be loaded, and it was argued that Messrs. 
Crawshay’s iron ought to have been brought down 
from their wharf to the dock in readiness to be 
placed on board the steamer. If  the iron had 
been at their manufactory I  agree that this would 
have been a good argument; but the iron lying 
at Crawshay’s wharf is ready for loading, accord
ing to the ordinary usage of the port, so that this 
case really has no application. I  therefore think 
that there should be verdict and judgment for 
the defendants with costs.

Solicitors for the plaintiffs, Ingledew  and Ince, 
for Ingledew, Ince, and Vachell, Cardiff.

Solicitors for the defendants, Paines, Layton, 
and Pollock.

M arch  20 and 22, 1882.
(Before P o l l o c k , B.)

C o v b r d a l e . T o d d , a n d  Co. v. G k a n t a n d  Co. 
Shipp ing— Charter-party—Exception— Frost pre

venting loading—Demurrage.
Where i t  was agreed by charter-party that the p la in 

tiffs’ ship should proceed to Cardiff, and there load 
in  the customary manner a  cargo o f iron , the 
charter-party contain ing the fo llow ing  clauses : 
“  Cargotobe supplied as fas t as steamer canreceive. 
Time to commence fro m  the vessel being ready to 
load, and ten days on demurrage a t 401. per 
day. Except in  case o f hands s trik ing  work, or 
fros t, or floods, or any other unavoidable acci
dents preventing the loading and unloading, in  
which case owners to have the option o f 
employing the steamer in  some short voyage 
trade u n t il receipt o f w ritten  notice fro m  char
terers that they are ready to resume employment 
without delay to the ship,”  and the ship arrived  
at Cardiff, and the loading was commenced, but 
was afterwards interrupted by fros t, i t  was 
held that the exception applied to delay occasioned 
by the excepted causes after the loading was com
menced, and was not confined to the commence
ment o f the loading being prevented.

F u r t h e r  c o n s id e r a t io n .

The action was brought to recover demurrage

and damages for the detention of the plaintiffs’ 
steamship Mennythorpe.

A t the trial, at Swansea Summer Assize 1881, 
all issues of fact were referred by Pollock, B. to 
a special referee.

The following are the material facts found by 
the referee :—

I t  was agreed by charter-party of the 16th Dec. 
1880 that the plaintiffs’ ship should proceed to 
Cardiff Bast Bute Dock, and there load a full and 
complete cargo in the customary manner from the 
agents of the freighters. The cargo was to be 
supplied as fast as steamer can receive at all 
hatchways. The time to commence from the 
vessel being ready to load and unload, and ten days 
on demurrage at 401. per day ; except in case of 
hands striking work, or frosts or floods, or any 
other unavoidable accidents, preventing the 
loading, in which case owners to have the option 
of employing the steamer in some short voyage 
trade, until receipt of written notice from char
terers that they are ready to resume employment 
without delay to the ship.

The steamer arrived in Cardiff on the 10th 
Jan. 1881, and commenced to load on the following 
day. On the 13th and the two following days 
loading was delayed by ice, and from Jan. 16th to 
the 21st it was entirely suspended, owing to the 
same cause. The delay in loading was caused by 
the frost alone, and the iron could not have been 
brought into the dock by any reasonable means, 
neither could the charterers have obtained or 
loaded the vessel with a like cargo from any other 
place or by any other means.

B rynm or Jones (the Solic itor-G enera l with him) 
for the plaintiffs.

Bowen Rowlands, Q.C. and M oulton, for the 
defendants, were not called upon.

Cur. adv. vult.

P o l l o c k , B. (after referring to the facts) said 
—The same principle is involved in this case as 
in that of K a y  v. F ie ld  [ante, p. 630), and I  must 
give judgment for the defendants for the same 
reasons. There were, however, other considera
tions argued, which I  will briefly notice. I t  was 
argued that the exception as to frost applies only 
to the clause in which it occurs ; that is to say 
that it applies only to the “ time to commence,” 
and not to “ cargo to be supplied.” In  my 
opinion, that is not the proper construction. The 
result of that argument is, that the exception 
would apply only to cases in which the loading 
hod not been commenced, and that, as in the pre
sent case, the loading had been commenced and 
was afterwards interrupted by frost, it has no 
application. The argument may be supported 
by the strict grammatical sense of the word, but 
I  think we are bound to give it the ordinary and 
popular sense, and the subsequent words “ re
sume employment ” tend to show that this is the 
proper construction. Again, it was urged that 
the stipulation as to the owners being at liberty 
to make use of the vessel for a short voyage 
shows that it was contemplated that the vessel 
would be empty; but the argument is based 
upon the ground of the inconvenience to the 
owner rather than on the construction of the 
agreement itself; aDd, unless the inconvenience 
were so great and so manifest that it was clear 
the parties could not have contemplated its occur-
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rence, weight ought not to be attached to it. I  
therefore give judgment for the defendants.

Judgment fo r  the defendants.
Solicitors for the plaintiffs, Shum, Grossman, 

and Co., for T urnbu ll and T illey, West Hartlepool.
Solicitors for the defendants, Clarice, Rawlings, 

anu Clarke.

PROBATE, D IVO R CE, A ND  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  BUSINESS.
Reported by J . P. A spinall  and P . W . B aikk s , Esqrs. 

Barristers-at-Law.

M arch  21 and 22,1882.
(Before Sir R. P h ill im o r e  and Trinity M asters.) 

T he Stornoway.
L ie n —F re igh t— H ire  o f ship—Charter-party. 

The goods o f a shipper in  a general ship are not 
affected by a clause in  a charter-party between the 
person working the ship and the shipowner o f 
w hich he has no notice or knowledge, g iv ing  the 
shipowner a lien  on a l l  cargo and fre ig h t  
fo r  arrears o f hire due under the charter- 
party.

Semble, the fac t that no b ills  o f lad ing were given 
f o r  the goods makes no difference in  this respect 
as to the rights and liab ilit ie s  o f the parties.

T. hired a shipfrom M ., and by the charter-party gave
M . a lien on a l l  cargo and fre ig h t fo r  arrears o f 
hire.

T . advertised the ship as a general ship, and gave 
no notice o f the charter-party.

B . shipped goods and obtained a receipt, but no b ill 
o f lading. The hire being in  arrears, M . detained 
the goods o f B. fo r  the whole o f the arrears.

Held, that M. was not entitled to detain the goods 
o f B ., and that B. was entitled to damages fo r  
the ir detention.

This was an action for non-delivery and wrongful 
detention of thirty-nine casks of linseed oil.

The plaintiff, a seed-crusher at Lowestoft, 
shipped the casks on board the Stornoway at that 
port on the 10th May 1881, to be carried to 
London. The Stornoway was a regular trader 
between Lowestoft and London as a general ship. 
No bills of lading were given in respect of the 
goods, but the agent of the steamer at Lowestoft 
gave a receipt for the goods. The Stornoway 
arrived at London on the following day, the 11th 
May.

The plaintiff was willing to pay the freight, 
51. 10s., for the carriage of the goods, but the 
defendants claimed to detain them under the provi
sions of a certain charter-party, asserting that by 
that document they had a lien on the goods for 
the whole of the chartered freight then due.

The conditions in the charter-party on which 
the defendant relied, were stated in the statement 
of defence as follows:

5. . . .  On or about the 10th Oct. 1880 tho defendants, 
by a charter-party made between them and Julius H. 
Thompson and Co., le t to  the said J. T . and Co. the 
steamship Stornoway fo r the sole use and benefit of the 
said J. T. and Co. for the term of three or six calendar 
months from  the 25th Oot. then next, a t the charterers’ 
option, they giving fourteen days notice of dis
continuance. The hire of the said steamship was to be 
paid a t and after the rate of 1401. sterling per calendar 
month, less a commission of 5 per cent, due to the

V ol. IV ., N. S.

charterers, and was to be payable fo rtn igh tly  in  advance 
in  cash u n til the vessel was again returned by the said
J. T. and Co. to the plaintiffs.

6. I t  was fu rthe r agreed in  the said charter-party, by 
and between the defendants and the said J. T. and Co., 
th a t the defendants were to have a lien upon the cargo 
and fre ight fo r arrear of hire of the said steamship, and 
th a t the charterers were to have a lien upon the said 
ship for the monthly fre ight, payable in  advance, and 
also that, in  default of payment of hire when due, the 
owners were to be at libe rty  immediately to  resume 
possession of the said steamship, and to  claim 
damages.............

On the arrival of the said steamship at London 
the defendants had not received the last fort
nightly instalment of hire due under the charter- 
party, and the charterers having suspended 
payment, the defendants landed the thirty-nine 
casks of oil at a wharf, and detained them to 
satisfy their claim for hire under the charter-party. 
Before the trial it had been arranged between the 
parties that the oil should be given up, the 
plaintiff paying the sum of 851, which was 
sufficient to cover the arrears of the hire of the 
steamer, to the defendants’ solicitors, which sum 
was to be considered as representing the casks 
of oil.

The plaintiff in his reply averred that he had 
no notice of the alleged charter-party.

The case was heard on the 21st and 22nd March 
by Sir Robert Phillimore, assisted by assessors.

R. T. Reid for plaintiff.— The question is 
whether a shipowner can have a lien on goods 
shipped on board his vessel as a general ship by 
reason of a secret lien clause in a charter-party 
of which the shipper has no notice. The agent 
for the ship at Lowestoft signed receipts as agent 
for the ship and for J. T. and do., thereby leading 
shippers to suppose that J. T. and Co. wereowners 
of the ship, and J. T. and Co. could not detain these 
goods for freight due for the carriage of other goods; 
so long as the plaintiff paid, or was prepared to 
pay, the f reight due for the carriage of his own goods, 
he was entitled to have them delivered to him. 
I f  the plaintifi had received bills of lading which 
incorporated the charter-party, he would be bound 
by the terms of the charter-party, bub he would 
be entitled to refuse to have the goods carried on 
such terms and to have them returned to him, if 
he received no previous notice of the charter- 
party :

Peek v. Larsen, 1 Asp. Mar. Law Cas. 163 ; L . Rep.
12 Eq. 378 ; 25 L. T. Rep. N.S. 580.

The ground of that decision is that the shipper 
had no notice of the charter-party, and that is 
the case here. I f  a shipper contracts by bill of 
lading with the master of a ship, he is entitled 
to claim performance from the owner, if he had 
no knowledge that the ship was chartered :

Sandemann v. Scurr, 2 Mar. Law Cas. O. S. 446;
L . Rep. 2 Q. B. 86; 15 L . T . Rep. N . S. 608 ;

That is, that the rights and remedies and obliga
tions of the owner in such a case are the same as 
those of the charterer with whom the shipper has 
contracted on the supposition that he is the owner. 
Even if  there were was a lien on these goods, it  
was lost when they were landed without the notice 
required by the Merchant Shipping Act Amend
ment Act 1862 (25 & 26 Viet. c. 63), s. 28, being 
given. I t  was also vitiated by being asserted for 
more than the freight actually due at the time.

McLeod, Q.C. (with him B utt, Q.C.) for the de
fendants.—The lien for freight or hire of the ship

2 M



530 MARITIME LAW CASES.

A dm.] The Stornoway. [A dm.

binds all goods upon the ship ; the remedy of the 
shipper is against the charterer if he has no 
notice of the terms of the charter-party:

Small y. Moates, 9 Bing. 579.
B . T. Beid  in reply.
Sir It. P h il l im o r e .—The question in dispute in 

the present case was clearly stated by the plain
tiff’s counsel in the course of his argument. The 
facts were proved or admitted; the point of law 
alone remains for decision. There are three sets 
of persons involved in the transaction out of which 
the action arises, but two only are parties to the 
action: (1) Barber, the plaintiff, is a seed crusher 
at Lowestoft, and owner of this o il; (2) Methuen 
and Co, the defendants and owners of the Storno
way ; (3) Thompson and Co., who are not parties 
to the action; who have offices in London and 
Lowestoft, and who have, as I  understand, sus
pended payment. In  October 1870 Messrs. 
Thompson and Co. enter into a charter-party with 
Messrs. Methuen and Co., the owners of the s.s. 
Stornoway, and the defendants in the present 
action, for the hire of that vessel from 25th of that 
month for three or six months at charterers’ 
option, on fourteen days’ notice of discontinuance. 
I t  was agreed by the charter-party that the defen
dants should retain a lien on cargo and freight 
for the arrears of the hire due. Thompson and Co. 
then advertise the Stornoway as a general ship 
plying between London and Lowestoft, and in the 
advertisements the names of Thompson and Co. 
only appear, no notice being given of the charter 
party, or that any person other than Thompson 
and Co. were owners of the ship. The Stornoway 
begins to run on the 7th Jan. 1881, and the plain
tiff says he frequently sent goods to London by 
her. Under these circumstances Messrs. Barber 
and Co., the plaintiffs, ship their goods on board 
the Stornoway in ignorance of the fact that the 
defendants were owners of the vessel, or that there 
was any charter-party from any person to Messrs. 
Thompson and Co. The goods are carried to 
London, and there seized and detained by the 
defendants, in virtue of the lien given by the 
charter-party. On the 16th May the plaintiff 
goes to Thompson and Co., in London, who 
by that time have suspended payment, and 
they inform him that the oil has been seized 
in consequence of a dispute between them
selves and the defendants, Messrs. Methuen and 
Co. Correspondence ensues between plaintiff and 
defendants, the latter saying that they can only 
recognise Thompson and Co. as charterers, and 
that, as there are no bills of lading, they must be 
taken to be owners of the cargo as well. On the 
24th May the plaintiff arrests the ship under the 
provisions of the Admiralty Court Act, the affi
davit to lead the warrant affirming that there was 
no owner domiciled in England or Wales. She is, 
however, released at once—I  believe the same 
day. On the 1st June the oil was given up on 
deposit of 851. being made in place of it.

The issue really is whether the defendants, 
Methuen and Co., can claim a lien on goods the 
property of the plaintiff Barber, carried by the 
Stornoway, in respect of arrears of hire due from 
the charterers Thompson and Co., the plaintiff 
at the time of the shipment knowing nothing of 
the charter-party or its conditions. 1 have been 
referred to three cases upon the subject, only one 
of which, however, appears at all applicable to the

present case, and I  am sure that the industry 
of counsel would have furnished me with any 
others, did such exist. No direct precedent has, 
however, been produced, and the case must be 
decided on general principles. The marginal 
note of the one case ( Peek v. Larsen, 1 Asp. 
Mar. Law Cas. 163; L. Bep. 12 Eq. 378: 25 
L. T. Rep. N. S. 580), to which I  have referred, 
and which was decided by Lord Romilly, Master of 
the Rolls, in 1871, is as follows: “ Where a 
vessel about to sail is advertised as a general ship,” 
as was the case here, “ an intending shipper 
is not bound to inquire as to the existence of any 
charter-party. A  person who, without notice of 
any charter-party, has placed goods on board a 
vessel which has been advertised as a general ship, 
is entitled to have his goods returned to him if the 
captain refuses to sign bills of lading, except 
subject to a charter-party containing objectionable 
provisions. A  Norwegian vessel was advertised 
as a general ship by Messrs. C. and Co., an English 
firm, described in the advertisement as brokers. 
The plaintiffs entered into an agreement with 
Messrs. C. and Co. for the carriage of certain goods 
at a stipulated rate of freight, and placed the goods 
on board before they had notice of any charter- 
party affecting the ship. I t  afterwards proved that 
Messrs. C. and Co. were charterers of the vessel, 
under a charter-party which provided that the 
owner should have a lieu for freight, dead freight, 
and demurrage. The captain refused to sign the 
bills of lading, except subject to the charter-party, 
or to return the goods to the plaintiffs. Held, that 
the owners of the ship were not entitled to retain 
the goods in satisfaction of their claims under the 
charter-party, and that the plaintiffs were entitled 
to have the goods delivered to them free from any 
claim by the owners; ” and in his judgment Lord 
Romilly says : “ I  am of opinion that this is a very 
clear case. I  think that it depends upon this ■: 
Had the plaintiffs, the shippers, notice of this 
charter-party, or was it their bounden duty to 
inquire whether there was a charter party or not? 
I  fully admit that every person is bound by the 
contents of a charter-party of which he has notice. 
I f  he does not choose to inquire what the contents 
of the charter-party are that is his own fault, 
and he must take the consequences of it. But I  
am of opinion that, until he is either set upon 
inquiry, or has notice of a charter-party, he is not 
bound to assume that there is a charter-party. 
All that the plaintiffs knew in this case was the 
advertisement. That advertisement was inserted 
in the paper in consequence of the charter-party 
entered into between the owner and Messrs. 
(Jlaxton; but anyone reading it would suppose 
that Messrs. Claxton were the agents of the owner 
of the ship.” I t  appears to me that this language 
of the learned Master of the Rolls is directly 
applicable to the present case. I t  seems to me 
that the defendants’ contention is contrary to the 
general principles of equity and justice, and also 
to the decision which I  have just quoted. I  
therefore pronounce in favour of the plaintiffs’ 
claim, the question of damages for the detention 
of the oil to be referred to the registrar and 
merchants.

Solicitors for the plaintiffs, Thos. Gooper 
and Go.

Solicitors for the defendant, Bruce, Jackson, 
and Attlee.
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(Before Lord Coleridge. O.J., Brett,and H olker, 

L.JJ.)
The W hiteckoss W ire and I kon Company L imited 

v. Savill and others, 
appeal prom the queen's bench division. 

S hip— General average— Damage to cargo hy water 
used to extinguish fire .

Where a ship cauyht. f ire  in  harbour while dis
charging her cargo, and in  order to extinguish 
the fire , water was poured down the hold on the 
p a rt o f the cargo that remained on hoard :

H e ld  (affirm ing the judgm ent o f Pollock, B.), that 
the shipowners were liable to a cla im  fo r  general 
average contribu 'ion by the owner o f the cargo 
in  respect o f damage to the cargo caused by the 
water.

T his was an appeal from the judgment of Pollock,
B. at the trial, which took place in London.

The action was brought by owners of cargo 
against shipowners to recover a general average 
contribution.

The jury were discharged at the trial, and the 
following facts were proved or admitted :

The plaintiffs were consignees of certain fencing 
wire, which was shipped on board the H im a laya , 
an iron vessel belonging to the defendants, to be 
carried from London to Wellington in New 
Zealand. The H im a laya  sailed from London on 
the 7th Oet. 1876, and arrived at Wellington 
towards the end of Jan. 1877. She went along
side a wharf to discharge her cargo, which con
sisted of about 1400 tons.

On the 16th Eeb , early in the morning, a fire 
broke out in the hold. A ll the cargo had then 
been discharged except between 50 and 100 tons. 
The plaintiffs’ wire was still on board. The Bhip 
being in danger, the captain ordered water to be 
poured down the hold, and by these means the 
fire was extinguished. The plaintiffs’ wire was 
injnred by the water which was poured upon it.

A t the time of the fire the H im a laya  drew about 
eleven feet of water, and the depth at the wharf 
where she was lying was about twenty-two feet at 
high water. I t  would, therefore,have been possible 
to extinguish the fire by scuttling her, and after
wards to raise her again.

Pollock, B. held that the defendants were liable 
to a claim for general average contribution in 
respect of the loss sustained by the plaintiffs 
through pouring water on the wire, and gave 
judgment for the plaintiffs.

The defendants appealed.
Sir H . S- Gifford, Q.C. and P olla rd , for the 

defendants.—What was done by the captain of the 
H im a laya  was not a general average act, and 
cannot give rise to a general average contribution. 
Judgment was given in favour of the plaintiffs on 
the authority of the two cases of Stewart v. The 
West In d ia  and Pacific Steamship Company (1

Asp. Mar. Law Cas. 528; 2 Id. 32 ; 27 L. T. Rep.
N . S. 820; 28 L. T. Rep. N . S 742; L. Rep. 8 
Q. B. 88, 362), and Ach-ird  v. Ring  (2 Asp. Mar. 
Law Cas. 34; 31 L. T. Rep. N. S. 647), but the 
point now in question was not directly decided in 
either of those cases, and what was said on the 
subject is not binding on the Court of Appeal. 
The practice in England has been not to treat Buch 
a loss as this as a general average less (2 Arnould 
on Marine Insurance, part 3, cap. 4, page 817, 5th 
edit.), and American decisions to the contrary are 
not binding here. The case of Schmidt v. The 
Royal M a il Steamship Company (4 Asp. Mar. 
Law Cas. 217; 45 L. J. 646, Q. B.) is dis
tinguishable, because there, if the ship had been 
scuttled, she would have been totally lost, where
as here the ship could have been scuttled, and 
sunk in comparatively shallow water, which would 
have extinguished the fire, and could afterwards 
have been raised. In  order to give rise to a claim 
for general average contribution there must be an 
intentional sacrifice of part in order to save the 
whole adventure, and here there has not been 
such a sacrifice as is required to bring the case 
within that ru le;

Shepherd v. Kottgen, 3 Asp. Mar. Law Cas. 544 ; 37 
L . T. Rep. N. S. 618; 2 C. P. D iv. 585.

There was not such imminent peril of destruction 
to the whole adventure as is necessary in order to 
support this claim :

Harrison v. The Bank of Australasia, 1 Asp. Mar. 
Law Cas. 198; 25 L. T . Rep. N. S. 944; L . Rep. 7 
Ex. 39.

Danger of damage is not sufficient. The captain 
only did his ordinary duty, and adopted the usual 
means of extinguishing fire; this cannot occasion 
a general average loss. The vessel had arrived at 
her port of destination before the fire broke o u t; 
the common adventure was at an end, and the law 
as to general average had ceased to be applicable, 
A t all events the claim cannot extend to any part 
of the wire which had become unmerchantable 
through damage by fire before the water was 
poured on it.

Cohen, Q.C. (Hollam s with him) for the plain
tiffs.—The practice of average adjusters professes, 
and is intended, to follow the law, and if the prac
tice is wrong it cannot control the law :

Atwoodr. Sellar, 4 Asp. M ir .  Law Caa. 283 ; 42 L . T . 
Rep. N. S. 644; 5 Q. B. D iv . 286.

The cases which have been alretdy cited show 
that the practice of average adjusters not to allow 
damage done to cargo by water is contrary to law, 
and it is mentioned with disapproval in 2 Arnould 
on Marine Insurance, page 914, 2nd edit,., and in 
Bailey on General Average, pages 81, 82, 2nd edit. 
The law in America is clearly contrary to this 
practice:

2 Parsons on Marine Insurance, 288 ;
Nelson v. Belmont, 5 Dner, 310;
Nimick v. Holmes, 25 Pennsylv. Rep. 366.

[He was stopped by the Court.]
P olla rd  replied.
Lord Coleridge, C J.— I  am of opinion that our 

judgment ought to be for the respondents. The 
question for decision is one which comes, as it is 
said, before a Court of Appeal for the first time; 
in one sense that is true, for certain well-known 
principles have now to be applied to this particular 
set of circumstances for the first time, but the
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facts bring the case within the well-understood 
principles of general average. The master, for the 
intereBt.of the owners of the ship and cargo, deli
berately sacrifices part of the cargo in order to pre
serve the rest and the ship. To give rise to a claim 
for general average this must be done where there 
is a peril, and it must be done for the preservation 
of the adventure. Here the ship had reached 
the port, and so in a certain sense the voyage was 
over; she was in port, and was moored alongside 
the quay; part of the cargo was unloaded, but a 
considerable part,—from 50 to 100 tons out of a 
cargo of about 1400 tons,—was left in the ship. 
A  fire broke out in the hold; the fire was burning 
in that part of the hold where the remainder of 
the cargo which had not yet been unloaded was 
stowed. In  order to save the ship and the rest of 
the cargo the captain caused water (o be poured 
down the hold, by which the fire in the cargo was 
put out; by that the fire was extinguished, and 
the ship, and what was left on hoard of the cargo, 
were saved. A  part of the cargo was damaged 
by the water which was poured down the hold, 
and the question is whether this gives rise to a 
claim for general average contribution by the 
owners of the cargo against the shipowners. 
Except in the case of there being authority to the 
contrary, I  could not see why this should not be 
general average, or indeed, how conld it be dis
puted that it  is so, for in my opinion it comes 
clearly within any definition of a general average 
loss that is to be found in any of the books on 
the subject, either English or American. But 
it  is said that up to the year 1873 the practice 
of average adjusters would exclude this loss from 
general average, and that Baily has laid down the 
principle that the definition of general average 
contribution does not apply to a case of this kind. 
But Bailey lays down this as the rule, giving his 
opinion at the same time that it is difficult to 
reconcile it with common sense; he says, “ The 
damage done to oargo by pouring water upon it to 
extinguish a fire, or by water admitted into a 
vessel’s hold when she is scuttled to extinguish a 
fire, is by rule 10 excluded from general average. 
In  defence of this practice no valid reason can be 
urged. I t  is based on an erroneous idea that a 
general average cannot arise when the degree of 
danger is so great that it amounts to a moral 
certainty of total loss, and on a fanciful distinc
tion between the degree of danger existing in 
cases of fire, and the degree existing when a vessel 
is on her beam-ends, or on the point of founder
ing, a distinction which the ingenuity of argu
ment may draw, but which will not bear the test 
of common sense” : (Baily on General Average, 
2nd edit. pp. 81, 82.) The author could not help 
laying down the practice as it existed, but at the 
same time he gives his own opinion that it cannot 
be justified. Although this was the English 
practice it was not the American. I  cannot say 
for certain what the American practice may have 
been in former times, but whether this practice 
ever existed there or not, it certainly has not been 
the American practice for a long time past. 
Parsons lays down that this is general average 
(2 Parsons on Marine Insurance, 288), and there is 
nothing opposed to this view, but the practice of 
average adjusters, and against that there is the 
protest of an eminent writer, which I  have read.

Then how does authority stand on this ques
tion P There is none in conflict with us if we adopt

the view which I  have expressed. On the contrary, 
the case of Stewart v. The West In d ia  and Pacific  
Steamship Company (1 Asp. Mar. Law Cas. 528 ; 
L. Bep. 8 Q. B. 88, 362) as far as it goes, is very 
like this case. The circumstances of that case were 
like the circumstances of this, but the case was 
decided for the defendants because these words 
occurred in the bills of lading under which the 
plaintiffs’ goods were shipped: ” Average, if any, 
to be adjusted according to British custom.” 
Both in the course of the argument and in the 
judgment the judges who decided that case in 
the Court of Queen’s Bench point out that in 
ordinary cases this practice is not correct, bub 
they held that they were bound by the contract, 
whatever the law was. In  the judgment of the 
court, delivered by Quain, J.,he says: “ On these 
facts we are clearly of opinion that the loss was, 
according to the general law, properly the subject 
of a general average contribution. I t  was a 
voluntary and intentional sacrifice of the barque 
made under the pressuro of imminent danger, 
and for the benefit and with a view to secure the 
safety of the whole adventure then at risk. No 
case has been cited in which the exact; point to be 
decided has arisen in our courts, but we have 
been referred to an American case in which the 
question was considered and decided.” He then 
cites the case of N im ich  v. Holmes (25 Pennsylv. 
Bep. 366), which has been referred to in the 
argument of the present case, and assents to the 
conclusion arrived at by the American court, 
which he conceives to be in accordance with the 
law of England. The case of Stewart v. The West 
In d ia  and Pacific  Steamship Company went to 
appeal, and was affirmed in the Exchequer 
Chamber (2 Asp. Mar. Law Cas. 32; L. Bep. 
8 Q. B. 362). I t  is true that, in delivering 
the judgment of the court, Brett, J. there 
uses words which, I  agree with Mr. Pollard, 
are guarded and leave the point open; but he 
decides the case on the clear ground that the 
contract was made subject to the custom by the 
express words of the bill of lading. He does not 
intimate any opinion as to how the other point 
ought to be decided, for it was not necessary to 
do so. Then there is another decision in the 
Queen’s Bench; the Bame kind of case came 
before the court in the year 1876 : Schmidt v. 
The R oyal M a il Steamship Company (4 Asp. Mar. 
Law Cas. 217; 44 L. J. 646, Q B .). The ques
tion there was not exactly the same as what 
has to be decided here; the question was whether 
the bill of lading could override the general 
law and whether, in spite of the bill of lading, 
the damage done entitled the owners of the 
goods to claim a general average contribution, 
and the shipowners were liable, and Blackburn 
and Lush, JJ. expressly held that they were so 
liable in spite of the terms of the bill of lading. 
In  that case Blackburn, J. refers to a case that is 
not reported, A sp inw a ll v. The Merchant Shipping  
Company, as having decided this point. There
fore, there is further authority in favour of the 
view which I  adopt. I t  is true that all the cases 
are in the Queon’s Bench, but Schmidt v. The 
R oyal M a il Steamship Company was decided by 
other judges than those who had constituted the 
court in Stewart v. The West In d ia  and Pacific  
Steamship Company. In  the earlier case the 
judges were Cockburn, C.J. and Mellor and 
Quain, JJ., and in the later case Blackburn and
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Lush, JJ. Therefore, there are five judges of the 
Queen’s Bench, who, without hesitation, hold 
this view to be correct, and there are three cases 
all like the present case in their circumstances, 
and all laying down the law as the respondents 
here contend it should be laid down. That is 
the state of the law on the first point; there 
is no authority to the contrary, but only the 
practice of average adjusters. The case of 
Atwood v Sella r (4 Asp. Mar. Law Cas. 283; 
5 Q. B. Div. 286) was cited for the expression 
that average adjusters profess to follow the 
law. In  that case, in delivering the judg
ment of the Court of Appeal, Thesiger, L.J. 
said: “ I t  was not, however, and could not 
reasonably be, contended for the defendants 
that the practice could not be put so high as 
a custom impliedly incorporated in the contract 
between the parties, and during the course of the 
argument we intimated our opinion . . . .  that 
the question between the parties must be decided 
in accordance with legal principles and authority 
which the practice of the average adjusters pro
fesses to follow.” This shows that it was clearly 
his opinion that the average adjusters might 
differ from the authorities, and if so the autho
rities ought to be preferred, and so the court held. 
The principle is stated in the same terms in all 
the books, and the question, the moment it arises 
in an English court, is decided in favour of the 
respondents’ contention here, the courts saying 
that the custom could not be maintained, and an 
eminent average adjuster says so as well. This 
case, therefore, in my opinion, ought to be decided 
in accordance with the general law, which is con
trary to the practice of average adjusters in 
England.

A  second subordinate question was raised, 
and at first I  thought there might be some
thing in it. The contention was that these 
principles of mercantile law do not apply to a 
land adventure, and that here the voyage was at 
an end when the loss took place, and therefore a 
different rule was applicable. I  should think Mr. 
Pollard is probably right in his contention that 
the voyage was at an end. I  should suppose that 
if  there was a voyage policy the liability of the 
underwriters would have ceased. But the mer
cantile adventure had not ceased; the bills of 
lading were in operation, and the parties to the 
adventure were still subject to their rights and 
liabilities under them. This I  think is very plain, 
but if  authority is wanted there is the case of 
Achard v. B ing  (2 Asp. Mar. Law Ca». 34; 31 
L. T. Rep. N. S. 647). There the circum
stances were the same as here; the voyage 
was at an end and the ship was in port; but, 
because the loss occurred during the currency 
of the bill of lading, it was held that the liability 
attached. Therefore both on principle and on 
authority we must decide the second point for the 
respondents. There is one other point to be dealt 
with. According to my own judgment this rule 
which we have laid down ought to be applied only 
to so much of the cargo as was damaged by water. 
I  agree that in law a distinction ought to be made 
between the different parts of the cargo, and the 
rule ought only to apply to so much of the cargo 
as was not damaged by fire, but was sacrificed by 
pouring water on it. But it is not open here to 
raise the question whether all the cargo in respect 
of which the claim is made is subject to the

principle which I  have laid down, for the point 
was not taken at the trial. For these reasons I  
am of opinion that our judgment ought to be for 
the respondents.

B r e t t , L.J.—In  this case an action is brought 
by the owners or consignees of cargo against the 
shipowners to recover a general average con
tribution. The action was tried before Pollock, B. 
without a jury, and the appeal is from, his judg
ment. There is, therefore, an appeal both on 
questions of fact and on questions of law. I t  
seems that the ship was used in the ordinary way 
to carry goods from port to port. On this occasion 
she had arrived and had been in port some days 
before the damage in question occurred, and she 
was partly unloaded, but a portion of the cargo 
remained on board. A  fire broke out in the hold. 
"We do not know how it was caused. The fire got 
so far that, in my judgment, if nothing had been 
done, there would have been a practical destruction 
of the ship and cargo. I t  is true that the Bhip 
was in such a position that if she had been 
scuttled she probably would not have been totally 
destroyed, but there would have been great 
damage done to the ship, and the cargo would 
have been injured in the same way as it was in 
fact injured. The captain poured water down into 
the hold, and by so doing damaged that portion 
of the cargo which remained on board. I  think 
the facts existing did cause such danger as to 
make it reasonable for him to do what he did. 
The result was that the fire was subdued, but 
injury was done to the plaintiffs’ goods by the 
water, and the question is whether the plaintiffs 
can recover a general average contribution. I  do 
not think the general rule as to what causes a 
general average contribution is much disputed. 
The question raised here is subject to all the 
ordinary rules of general average. There must 
be danger; if there is danger by fire, I  think it 
follows that the use of water to extinguish the 
fire is not unreasonable. There must also be an 
intent to sacrifice the goods ; which intent must 
either be inferred or proved. I f  there is an intent 
to sacrifice goods (which may or may not perish 
if not so sacrificed) in order to save the ad
venture, this would give rise to a claim for general 
average contribution. I t  was argued by Sir 
Hardinge Gilfard and Mr. Pollard that there must 
be danger of an immediate total loss, and that if 
there was not such danger there was no claim to 
a general average contribution. I  know there 
are some phrases in Arnould on Marine Insurance 
which are favourable to that view, but I  cannot 
find that in the authorities there cited the law is 
bo stated. Mere bond fides on the part of the 
captain is not sufficient, for it must be shown that 
there was danger in fact, not only that there was 
danger in the captain’s mind. The rule is this: 
if it is shown that cirou instances exist in fact 
which make it reasonable to sacrifice part of the 
whole, and if part is intentionally sacrificed, then 
that is a general average sacrifice and a general 
average loss. You cannot do away with the liabi
lity for general average by showing that perhaps 
there would not have been an immediate total loss. 
But it is said that such circumstances did not 
exist here as to make it a general average loss, 
because the ship was not in danger; first, because 
she was an iron ship, and, secondly, because she 
could have been scuttled in comparatively shallow 
water, and afterwards raised again. I t  is true that
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the iron of the vessel could not have been 
destroyed by fire, but where the fire had got well 
hold of the ship there would have been such a loss 
as a reasonable captain ought to prevent if  possi
ble ; the ship would not be all iron, and the fire 
would burn any wood there was in her, so 
that, if there would not have been an absolute 
annihilation of her as a ship, still there would 
have been such a loss as to make it reason
able for the captain to pour water in as he did. I t  
is said there was the choice of scuttling the ship, 
but if so, I  cannot conceive how, if  the ship had 
been scuttled, she would not have been entitled to 
a general average contribution ; while as regards 
the cargo there would have been the same question 
as arises here. Because there was the alternative 
of scuttling the ship I  cannot say that the captain 
acted unreasonably in what he did. I t  seems, 
therefore, that there was sufficient danger to 
justify what was done. There must be an intent 
to sacrifice the goods, and it is argued that 
pouring water in shows no intent to sacrifice. This 
argument is contrary to the judgment in the 
American case which has been referred to (N im iak  
v. Holme*, 25 Pennsylv. Rep. 369). I t  is said that 
what was done here cannot give rise to a claim for 
general average contribution, because it was the 
captain’s duty. There is a fallacy in that argu
ment, for if there are extraordinary circumstances 
the captain is bound to do his best for all con
cerned. I f  he sacrificed part of the cargo, and 
there were no reason for doing it, there would be 
no general average claim against the shipowner, 
but a claim for the value of the goods improperly 
sacrificed. Then can it be said that the captain 
sacrificed apart, for the sake of the adventure P We 
may take it that, some of the goods were on fire, 
but there was danger to the whole adventure; 
then w'nat is 'he consequence? The captain in
tentionally damages the whole of the cargo that 
remains on board, and not only that part of it 
which has been already damaged by the fire. I t  
is no answer to the plaintiff’s claim to say that 
it  was the captain’s duty to act as he did. I t  is 
like the case of jettison ; if a captain were to 
jettison goods without any reason for so doing, 
there would not be a claim for general average, 
but an action for the whole value of the goods. 
I  think, thetefote, that in the present case the 
goods were sacrificed by the shipowners, by the 
hand of the captain acting as the shipowners’ 
agent, tor the benefit of all concerned in the 
adventure. Therefore, all the circumstances exist 
here which make a general average sacrifice, a 
general average loss, and a general average con
tribution.

Then it is said the voyage was at an end. 
I t  is true the sailing voyage was at an end, 
but the maritime adventure was not at an end; 
the carriage was not finished, and therefore the 
maritime adventure was not concluded. I t  would 
not be ended until the goods were delivered, and 
therefore the maritime law applies. I  agree with 
the Lord Chief Justice that Achard v. Ring  
(2 A»p. Mar. Law Cas. 34; 31 L. T. Rep. N. S. 
647) is an authority on this point, and the 
ruling in that case wa3 right. There is only 
one other point to which I  need refer. I t  is 
argued that the wire was damaged by the 
fire and made unmerchantable, and there
fore cannot be said to have been sacrificed by 
pouring water on i t ; but that point was not
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raised at the trial, where there was an opportunity 
for giving evidence, and it might have been met, 
and therefore it is not now open. Therefore, 
agreeing with the opinion of the Court of Queen’s 
Bench in Stewart v. The West In d ia  and Pacific  
Steamship Company (1 Asp. M ht. Law Cas. 528, 
2 Id. 32; L. Rep. 8 Q. B. 88), and with the 
decisions in Aspinw I I  v. The Merchant Shipping  
Company, and Schmidt v. The Roy !  M a il Steam
ship Company (4 Asp. Mar. Law Cas. 217; 45 
L. J. 646, Q. B.), I  think that in the Court of 
Appeal we ought to declare that these facts give 
rise to a general average contribution. As to the 
decision of the Court of Exchequer Chamber in 
Stewart v. The West In d ia  and Pacific Steamship 
Company (2 Asp. Mar. Law Cas'. 32; L. Rep. 
8 Q. B. 362), I  may say that it is only limited 
by caution, because probably the judges knew of 
this practice of average adjusters, and would not 
decide the question. I  have a clear opinion 
that the views of average adjusters, whether 
expressed separately or together in consulta
tion, cannot and do not make the law of Eng
land.

H olker, L.J.—I  am of the same opinion.
Judgment affirmed.

Solicitors for the plaintiffs, Hollams, Son, and 
Coward.

Solicitors for the defendants, Ingledew  and 
Ince.

Tuesday, A p r i l 4, 1882.
(BeforeLord Coleridge, C J., Brett and H olker, 

L.JJ.)
The Rory.

APPEAL PROM THE PROBATE, DIVORCE, AND 
ADM IRALTY DIVISION (A D M IR A LTY ).

Practice — Pleadings —■ Particu lars  — Damage to 
cargo—Defective condition— Reasonable fitness—• 
Negligence.

I n  an action fo r  damage to cargo in  the A d m ira lty  
Division the defendants are entitled to pa rticu lars  
fro m  the p la in tiffs  o f an alleged “ defective con
d it io n "  o f the ship by reason o f which she is 
asserted to have been not “ reasonably f i t  ” to 
carry the cargo in  question and also o f an  
alleged act o f negligence or breach o f du ty or 
contract on the pa rt o f the defendants causing 
the said damage.

The rule as to g iv ing  pa rticu la rs  o f general allega
tions in  pleadings is the same in  the A d m ira lty  
as in  the other divisions o f the H igh  Court o f 
Justice.

This was an appeal from a decision of Sir Robert 
Phillimore, by which on Feb. 28th he had, in an 
action of damage to cargo, rejected an apolication 
of the defendants for particulars of certain defects 
in the Rory, the vessel in which the cargo was 
laden.

The statement of claim in the action contained, 
in te r a lia , the following averments :

1. The plaintiffs are merchants carrying' on business in 
the city of London, the defendant is the owner of the 
steamship Rory.
And after alleging a shipment of a cargo of peas 
at Montreal to be carried to London on the terms 
contained in certain bills of lading, and the transfer 
of the bills of lading to the plaintiffs, and that 
the cargo arrived in a damaged condition such
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damage not being occasioned by any of the perils 
excepted in the bills of lading, continued :

8. T h e  said damage and deterioration were, amongst 
other c a n « s , occasioned by the defective condition of the 
said vessel by reason th a t the. said vessel was not reason
ably fit  to c arry  the said cargo on the said voyage or by 
other the negligence or breach of d u ty  o rc o n tra c to n  the  
p a rt o f the cefendant, his servants, or agents.

The defendant took out a summons before the 
registrar for particulars of the defective condition 
of the Rory alleged in the 8th paragraph, on which 
summons the registrar made an order on the 2.5th 
Feb.for the particulars t,o be given; from this order 
the plaintiff appealed to the judge, who on 
the 28th Feb. allowed the appeal and rejected the 
defendant’s application for particulars, giving leave 
to appeal to the Court of Appeal.

On April 4th the appeal came on for hearing.
Cohen, Q.C. and G. Bruce for the appellants 

(defendants).
B utt, Q.C. and Gray for the respondents (plain

tiffs) referred to The Freedom (3 Mar. Law Cas.
O. S. 219 ; L  Rep. 2 Ad. & Ecc. 346; 20 L. T. 
Rep. N. S. 229).

Lord C o l e r id g e , C.J.—I  am of opinion that this 
appeal should be allowed. The action is in the 
Admiralty Division, and is brought by the 
indorsees of bills of lading of cargo shipped ou 
board a steamship against the ship owners, for 
the delivery of such cargo in a damaged condition, 
such damage being alleged in the statement of 
claim not to have been occasioned by any of the 
excepted perils in the bills of lading, but by 
reason of the vessel not being reasonably fit to 
carry the said cargo, or by the negligence of the 
defendants or their servants. I  think that such a 
mode of pleading as this general allegation in the 
plaintiffs’ statement of claim may be allowed in 
order to avoid prolixity; but then, to prevent the 
defendants from being taken by surprise, this 
should be supplemented by particulars; and if 
defendants ask for it, the plaintiffs should be 
required to say on what defects in the vessel 
they rely as making it unfit for the carriage 
of the cargo. I f  it be only an inference 
they draw from the state in which the cargo was 
when it arrived, let them say so, but they are 
bound to communicate what they know; and it at 
any other time before the trial they should obtain 
any other knowledge of any matter occasioning 
the damage on which they should wish to rely, 
they should give it to the defendants by amend
ing the particulars, which they might do from 
time to time as they should obtain fresh informa
tion on the subject. I  do not think that the 
general principles laid down by Sir R Phillimore 
in The Freedom (L. Rep. 2 Ad. & Ecc. 346; 
20 L. T. Rep. N. S 229) conflict with this. The 
object of the roles of pleading is, he says, 
to prevent either party being taken by surprise 
at the hearing ; and if during the trial it should 
appear that one of them relied on any act of 
which he bad knowledge which took the other 
by surprise, Sir R. Phillimore would, it appears, 
adjourn the trial in order to enable such other to 
produce evidence in contradiction. That may have 
been very proper in the Admiralty, but it would 
not do to pursue that course in the Queen’s Bench 
Division. In  this case I  think that the particulars 
asked for should be given.

B r e t t  L.J.—I t  would be strange if a different
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rule as to giving particulars to the opposite party 
should prevail in the Admiralty Division from that 
which exists in the Queen’s Bench Division, for this 
is really a common law action, which might have 
been brought in the Queen’s Bench Division, but 
which has been given to the Admiralty Division 
by enabling the plaintiffs to enforce their claim 
against the ship. The rule, however, as to the 
delivery of particulars is founded on a considera
tion of matters which are applicable to all courts. 
In  order to prevent the necessity of a minute 
statement of all the facts in pleading, a general 
allegation is often allowed, as for instance, in the 
case of fraud ; but then, in order to have a fair trial, 
the party who makes such general allegation is 
always bound to give particulars of it to the 
opposite party, so that he should not be taken by 
surprise, and should also be able to defend himself 
against that with which he is charged. Now, how 
are the defendants to meet the case contained 
in the 8th paragraph of the statement ot claim ? 
Do the plaintiffs mean by what is there stated 
that there was a defect in the construction of the 
ship, or that there was not a proper crew, or that 
the master was drunk, or that he did not put the 
hatches on when there was bad weather. If  the 
plaintiffs were to state in these particulars that 
they rely on one only of these matters, then there 
would be no necessity for the defendants to search 
all over the world to meet a case founded on the 
others, as they might otherwise have to do. I  
can see no reason why the procedure in this re
spect should be different in the Admiralty Division 
from what it is in the Queen’s Bench Division. 
In  The Freedom (3 Mar. Law Cas. O. S. 219; 
L. Rep. 2 Ad. & Ecc. 346 ; 20 L. T. Rep. N. S. 229) 
the reason given by Sir Robert Phillimore for not 
allowing particulars in the Admiralty Division is 
that, if the parties are taken by surprise, the Court 
of Admiralty can postpone the inquiry. That is 
not a reason to be adopted; in such a case as the 
present, the trial might have to be postponed on 
that account until a commission bad been sent to 
the other side of the globe, and I  cannot agree to 
there being a different process in such a matter 
between different divisions of the High Court.

H o l k e k , L.J. concurred.
Solicitor for appellants, J. Cooper and Co.
Solicitors for respondents, James Neal.

M ay  11,12, and  26, 1882.
(Before Lord C o l e r id g e , C. J., B r e t t , and 

C o t t o n , L.JJ.)
T h e  G a e t a n o  a n d  M a r ia .

APPEAL FROM THE PROBATE, DIVORCE, AND 

ADM IRALTY DIVISION (AD M IR ALTY.)

B ottom ry— General m aritim e law —Law  o f fla g —  
Lex f o r i— Lexloci contractus— Lex loci solutionis.

A  contract, o f bottomry, covering the cargo as well 
as the. ship, is  governed by the law  o f the flag , 
i.e., by the law o f the country to which, the ship 
on which the bond is given belongs.

When cargo is shipped on board a fo re ign  vessel i t  
becomes subject to the law o f the flag  o f the ship in  
which i t  is  shipped in  incidents a ris ing  out o f 
the contract o f shipment and w ith  regard to 
which the contract is silent. "H e  who ships goods 
on board a fo re ign  ship puts them on board to be
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dealt w ith  by the law  o f the country o f the ship,
unless there is a stipu la tion to the contrary.”

The Hamburg (B r. Sf Lush. 253) explained.

T h is  was an appeal by the plaintiffs from a decision 
of Sir Robert Phillimore, by which, on the 11th 
Nov., he had allowed a demurrer to the plain
tiffs’ reply, and held that communication with 
the owners of cargo, where possible, was necessary 
for the validity of a respondentia bond on cargo, 
when sued upon in England, as part of the general 
maritime law, notwithstanding that such commu
nication was not necessary by the law of the state 
to which the ship belonged whose master had 
given the bond.

The case is fully reported in the court below, 
where the pleading demurred to is set out (4 Asp. 
Mar. Law Cas. 470; 7 P. Div. 1; 45 L. T. Rep.
N. S. 511).

The case was argued on the 11th and 12th May.
C. H a ll, Q.C. and P h illim ore  for the appellants. 

— Where the law of the flag is clear, and the 
question of fact clearly raised by the pleadings, 
that law must govern a contract of bottomry. 
The Ham burg  (Br &  Lush. 253; 2 Mar. Law Cas.
O. S. 1), when properly considered, is no authority 
to the contrary, as any statement of the sort in the 
head-note is not borne out by the report itself; the 
question there was whether, in the absence of proof 
of any particular law governing the bond, com
munication with the owners of the cargo was 
necessary by the general maritime law. Dr. 
Lushingion says, at p. 259, and the judgment is 
affirmed by the Judicial Committee of the Privy 
Council, “ I  think it expedient to state that l  
shall govern my judgment by reference to the 
ordinary maritime l a w a n d  then, after stating 
that questions of bottomry had in former cases, 
citing The G ratitud ine  (3 C. Rob. 240) and The 
Bonaparte (8 Moore P.O. 459), been decided by 
that law, he proceeds to say: “ The state of the 
pleading is so vague, and the evidence so loose 
and unsatisfactory, that I  can take no other 
course. Whenever any specific law is averred to 
be the governing law, with sufficient distinctness 
and proper evidence produced, I  shall be ready to 
consider the question.” In  this case the law is 
distinctly averred, and therefore the time has 
arrived for considering the question, and the 
question is, so far as 'The Hamburg (ub i sup.) and 
previous cases are concerned, perfectly open. 
[ B k e t t , L.J.—The question is not one of the 
construction of a contract, but of the nature and 
degree of the authority which a foreign master 
possesses to bind the English owner of cargo 
laden on board his ship.] I  shall show that that 
authority is governed by the law of the flag. L loyd  
v. Guibert (10 L. T. Rep. N . S 570; 35 L. J. 241,
O. B.; 2 Mar. Law ('as. O. S. 26; and on appeal, L. 
Rep. 1 Q. B. 115; 13 L. T. Rep. N. S. 602; 2 Mar. 
Law Cas. O. S. 283) turned upon the extent of the 
master s authority, and decided that its extent was 
governed by the law of the flag, The judgment in 
both courts was unanimous. In  the court below 
Lord Blackburn, then Blackburn, J., says : “ We 
think the power of the master to bind his owners 
personally is but a branch of the general law 
of agency;” and the Exchequer Chamber did 
not consider themselves bound by The Hamburg, 
as Willes, J., in delivering the judgment of the 
court, says: “ The present question does not appear 
to have ever been decided in this country, and in

America it has received opposite decisions equally 
entitled to respect. We must therefore deal with 
it  as a new question.” The supposed difference 
between L lo y d  v. Guibert and this case on the 
ground that that was a question of the contract of 
affreightment cannot be sustained; both were 
really questions on the law of agency. That the 
law of the flag governs questions of hypothecation, 
whether of ship or cargo, is shown by The K a rn a k  
(L. Rep. 2 P. C. 505; 21 L. T. Rep. N. S. 159; 3 Mar. 
Law Cas. O. S. 103, 276); and the more recent case 
of K le inw ort, Cohen, and Co. v. The Cassa M a ritim a  
o f Genoa (3 Asp. Mar. Law Cas. 358; 2 App Cas. 
156; 36 L. T. Rep. N. 8.118) is no authority to the 
contrary; it merely followed The Bonaparte and The 
Hamburg on the question of fact, without reference 
to the applicability of foreign law. The law of the 
flag is applicable to cases when the agency of the 
master in case of necessity to sell the ship is in ques
tion (The Segredo or The E liz a  Cornish, 1 Spinks, 
36), and that was a question arising out of the 
act of the master at this port of Fayal. [ C o t t o n , 
L.J.—But that was a case of the authority of the 
master as agent of the owner of the ship; his 
authority as agent of the owner of the cargo may 
be different.] In  L loyd  v. Guibert (ub i sup.) the 
action was not on the original contract of 
affreightment, but on the relations of the owner of 
ship and owner of cargo; that is, on an implied 
contract by the owner of ship to pay the owner of 
cargo money which he had paid on a bottomry bond 
given, as in this ease, on ship and cargo at Eayal. 
There, the ship being French, the incidents arising 
out of the contract of hypothecation were held to be 
governed by French law; and here we say, in like 
manner, the ship being Italian they should be 
governed by Italian law. [ B k e t t , L.J.—The 
question at the root of the whole matter is, out of 
what arises the power of the master to hypothecate 
the cargo.] Tho power of the master to borrow 
on the cargo arises out of the fact of the cargo 
being on board the ship, and it being necessary to  
obtain money to carry it o d , but it is an incident 
of the shipment on board the particular ship, and 
must therefore be governed by the law of the ship 
which the shipper is taken to have adopted when 
he put the goods on board. By Italian law the 
consul is established as the judge of the neces
sity, and therefore his decision is, in the case of 
an Italian ship, substituted for the communica
tion, when possible, with the owner that is 
required in an English ship. I t  is, besides, 
exceedingly desirable that the power of borrowing 
money on bottomry should be preserved, and if  
doubts are cast on the validity of tho bonds, lenders 
will not advance money on so precarious a security, 
or will do so at a ruinous rate of interest; there
fore, on grounds of public policy, the law of 
the flag, which the people who lend can ascertain, 
should prevail, otherwise the validity of a bond may 
depend on the port where the vessel ultimately dis
charges the cargo. This bond, for instance, is no 
doubt valid by the law of France and Belgium, they 
having in this matter the same regulations as 
Italy ; and if a Bhip is bound to Falmouth or Cork 
for orders, and thence to a port of discharge in 
Great Britain or on the continent of Europe, 
between, say, Havre and Hamburg, the consignee 
of cargo may defeat tho bondholders’ claim by 
ordering the vessel to Great Britain. This sug
gested anomaly shows that the lex f o r i  cannot 
govern tho question the bond must be either
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valid or invalid from the moment of its execution. 
I t  was executed in accordance with the law of the 
ship, and was therefore valid then, and so remains 
valid, and the demurrer must be dismissed.

B utt, Q.C. and Myburgh, Q.O. in support of 
the demurrer.—I t  is a perfectly new and unheard- 
of thing, and contrary to the well-established 

ractice, to apply foreign law of any sorb to a 
ottomry bond the subject of a suit in this 

country : (Maude and Pollock, Mer. Ship. 4th ed. 
p. 570.) Here the parties to the suit are both 
English, and the action is in England. One 
party, it is true, is the assignee of a foreigner, 
not of an Italian, but of a resident at Payal, 
which is Portuguese territory. How can it be 
pessible that the formalities of Italian law can 
govern such a contract P The real question is, 
was the master of the ship the agent of the 
owners of the cargo for making this bond; had 
he their authority P We say no, and his autho
rity must be proved by evidence. Now, the 
master’s authority only exists in consequence of 
necessity, and the law of England says that neces
sity is only proved by the fact of communication 
of the circumstances to the owners having been 
made where possible. That communication has 
not been made, and therefore there is no evidence 
of the necessity, nor consequently of the authority. 
Evidence is always a matter of the lex fo r i ,  and 
the court cannot be satisfied here of that neces
sity, aud hence the bond is invalid ab in it io . In  
fact, it is not proved that the bond is the cargo 
owners’ bond at all. This is different altogether 
from a question on the contract of affreightment, 
as in L loyd  v. Ouibert (ubi sup. ) ; it is an incident 
of the fate of bailment; the master being in charge 
of goods cannot use his own judgment as to 
borrowing money on them without the consent 
of the owner of the goods where such consent can 
be obtained. [Lord Coleridge, C.J.—The agency 
does not arise from the necessity, but from the 
shipment; the exercise of the agency from the 
necessity to deliver in some way what forms the 
shipment.] That is consistent with the pro
position of English law that the agency to do 
this particular thing, hypothecate the cargo, is 
only constituted when the necessity arises, and 
proof of necessity ,is therefore requisite. [Lord 
Coleridge, C.J.—In the case of The G ratitud ine  (3
C. Rob. at pp. 262, 263), Lord Stowell recog
nises the difficulty of the master communicating 
in all cases with the owners of cargo, instancing 
the case of a general ship with a cargo owned by 
or consigned to perhaps one hundred different 
persons, who when applied to might give con
flicting directions as to what was to be done with 
the cargo, and seems to think that in such a case 
it  might be necessary to hypothecate without 
communication.] Even supposing that to be so,it is 
altogether different from this case where the whole 
cargo belongs to one person who has chartered 
the vessel. Questions of general average, another 
special maritime contract arising from necessity, 
are always interpreted by the law of the port of 
discharge, which is, as a rule, that of the country 
in which the suit is brought, and never by that of 
the flag. The Hamburg (ubi sup.) is approved 
and specially distinguished in L loyd  v. Guibert (ubi 
sup.). In  cases where a conflict of law exists 
in such a matter, the lex f o r i  is to prevail 
(The H a lley  (L. Rep. 2 P. 0. 193; 18 L. T. 
ReD. N. 8. 879; 2 Mar. Law Cas. 0 . S.

556i. There is also a reason for applying the 
lex fo r i,  when, as here, it is also the lex loci 
solutionis, from the analogy to the case of a bill 
of exchange. [Cotton, L. J.—The lex loci solutionis 
is only applicable to a bill of exchange when 
accepted, and the acceptance is a necessary admis
sion of the authority to draw; that is. there is no 
question of agency in that case.] That is so, but 
this branch of the argument assumes against 
ourselves that the master has authority to bind 
the owner of cargo in certain cases. Apart 
altogether from the question of agency, the 
assignee of a bottomry bond can only exercise 
his lien on the thing hypothecated by the assis
tance of the Admiralty Court, and that court 
would be wrong to lend its process for a purpose 
of enforcing a lien, unless the requisites of English 
law are satisfied. Moreover, the contract of 
affreightment here was an Eoglish one. [The 
Court.—That fact does not appear in the plead
ings. P h illim o re .—I  do not object to an amend
ment of the pleadings which will allow it to appear. 
The Court.—The pleadings may be amended, by 
inserting the words “ was chartered in London” in 
the defence.] The goods were on board in pur
suance of an English contract, and the giving of 
this bond is a consequence of that contract, and 
its validity must therefore be determined by the 
same laws: (Story’s Conflict of Laws, s. 242.) 
Besides, the Admiralty Court has not jurisdiction 
to enforce the bond, because it is not properly 
considered a bottomry bond at all. A bond pur
porting to be a bottomry bond, but payable in any 
event, i.e., not dependant on “ maritime risk,” is 
no bottomry bond, and gives no lien (Williams & 
Bruce, Ad. Pr. 46), because by English law 
“ maritime risk ” is an essential of the contract of 
bottomry; another essential is communication 
where possible, and in its absence the bond is by 
parity of reasoning no bottomry bond.

P h illim o re  in reply.—I t  is admitted that, where 
there is a contract to carry in a ship, certain con
sequences of that contract are to be governed by 
the law of the flag of that ship (L loyd  v. Guibert, 
ub i sup. and Nugent v. Sm ith  3 Asp. Mar. 
Law Cas. 87, 198; 1 C. P. Div. 19, 423), the 
decision of the court below in the latter case 
not being overruled on this point; why then 
should one series of consequences of that coutract be 
governed by one law, and another series by another 
law P The question in The G ratitud ine  (ub isup.) was 
not what law was to govern a contract of bottomry, 
but whether a master had power to hypothecate 
cargoes at all under any circumstances, aud it was 
held by the analogy of ransom bonds and jettison 
that he had such a power in cases of necessity. In  
The Bonaparte (ubisup.) the question was whether 
it was in all cases necessary to communicate, and 
the decision shows that it was not. The ad lition 
of the words in the amended pleading makes no 
difference, for it merely asserts that the contract 
of affreightment was made in England, that 
England was for that contract the locus contractus 
as well as the locus solutionis, but the non
applicability of either of these laws to the contract 
of affreightment and its incidents is directly 
decided in L loyd  v. Guibert (ubi sup.).

Cur. adv. vu lt.
M ay  26.—The following judgments were de

livered, in which Lord Coleridge, C.J. formally 
announced his concurrence.
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B rett, L.J".—This case arises on demurrer to 
the reply. I  think we must take the facts to be 
that the goods were shipped abroad by the defen
dants, who, whether British subjects or not, are 
domiciled in England, for the purpose of being 
brought to England, and that they were shipped 
on board an Italian ship in fulfilment of a charter- 
party made in London. The ship met with mis
fortunes and was taken into Fayal, a Portuguese 
port, and whilst there the master entered into 
a contract of bottomry by which he hypothe
cated the ship and cargo, but without previously 
communicating with the cargo owner. The ship, 
with the cargo on board, afterwards arrived in 
England, when both ship and cargo were arrested 
in the English Admiralty Court. I t  was asserted 
in the statement of defence that the master might 
have communicated with the cargo owner before 
hypothecating the cargo. That is not denied in the 
reply, but it is stated that by the Italian law, even 
though he might have so communicated, yet he 
was entitled under the circumstances to hypothe
cate the cargo or cover it by a bottomry bond, if 
he did so before his consul, without any such 
communication with the cargo owners, and that he 
executed this bond before his consul. In  another 
paragraph it is stated that by the Italian law the 
master of a vessel may execute a bottomry bond 
without any previous communication with the 
owners of the cargo under certain conditions, which 
in the present case were fulfilled. The point of 
demurrer, therefore, is whether, although there 
were the means of communication before the 
bottomry bond was executed, yet, nevertheless, the 
defendants’ goods are bound in the English Court 
of Admiralty by the bottomry bond so entered 
into.

The first point raised before us was the question 
as to the law which is administered in the English 
Admiralty Court, whether it is the English 
municipal law or that which was called the geueral 
maritime law, which is not the law of England in 
particular, but the law of all maritime countries. 
On that point I  have no doubt. The English 
Admiralty Court is an English court authorised 
to act by English law, and acting for the English 
Sovereign, and every Admiralty Court is the court 
of the country in which it sits and to which it be
longs. The law administered in the English Court 
of Admiralty is the English maritime law, and the 
law administered in any other Admiralty Court 
is the maritime law of the country to which the 
court belongs. To my mind there is no law 
which is not the law of any country in particular, 
but is the law of all countries. But with regard 
to the meaning of the proposition that maritime 
law is the same law in all countries, and in that 
sense that there is a common maritime law, the 
law administered in the English Admiralty Court 
is not the ordinary internal municipal law of the 
country, but is the maritime law of England, and 
is the law which either by Act of Parliament or 
by reiterated decisions, and traditions, and prin
ciples, has been adopted by the English Admi
ralty Court as the English maritime law. About 
that I  have no doubt, and it seems to me that 
is what has been promulgated by every judge 
in the Court of Admiralty in England—by 
Dr. Lnshington and Lord Stowell, and by 
the judges before them. Nor do I  under
stand that the present learned judge of the 
Admiralty Court differs in this, for he says the

case must be determined by the general maritime 
law as administered in England, that is, by the 
English maritime law.

Now, if this ship had been an English 
ship, if her captain and her cargo owners 
had been English subjects, there would be 
no doubt as to the law to be applied. In  that 
case the master would have no authority to bind 
the cargo owners unless certain necessities had 
arisen. He is only empowered generally to act 
on the part of the shipowner, where the Rhip is 
in distress and the owuer has no means of finding 
money, and has no credit, and to entitle him at 
all to hypothecate the cargo the value of the ship 
must be insufficient. But even when all these 
circumstances exist, yet the master is not autho
rised to charge the cargo if he has the means of 
communicating with the owner of it within a 
reasonable time, so that upon receiving notice the 
cargo owner may determine whether he will bot
tomry the cargo, or take other means, either to sell 
the cargo where it stands or to forward it. I f  
therefore this had been an English ship no doubt 
upon the facts here pleaded the defendants 
would not have been liable, for it is admitted that 
the captain might have communicated with the 
cargo owners. But it was alleged that this rule 
must bind the plaintiffs, although the ship is an 
Italian ship, because the matter to be proved was 
whether there was such necessity as to give the 
captain a right to hypothecate the cargo in this 
way, and that inasmuch as such necessity was 
matter of evidence, therefore, it was matter 
of procedure, and that procedure must be governed 
by the lex fo r i.  The question thus arises whether 
this is a matter of procedure. Now, the manner 
of proving facts is matter of evidence and to 
my mind matter of procedure; but the facts to 
be proved are not mattersof procedure, but they are 
the matter with which procedure has to deal. The 
facts to be proved in order to give the captain 
authorityare a differentthing from the evidence by 
which the facts are to be proved. The thing to be 
proved cannot be evidence of the thing to be 
proved. Therefore it  is not a question of proce
dure to be governed by the lex fo r i.  Then arises 
this consideration, what is the nature of that 
which is to be proved ? I t  is the authority of the 
master. This is not a contract. There is no 
contract between the master and the owner of a 
cargo which enables the master to deal with the 
cargo, although there is a contract between the 
owner of a ship and the owner of a cargo 
with which I  will presently deal. I  doubt, 
but it is not necessary to decide it here, whether 
the master is ever the agent of the cargo owner. 
He is the agent of the owner of the ship, and it  
may be that, as such agent, he has some right to 
act for him as regards the cargo. But, supposing 
he could be, in circumstances of necessity, the 
agent of the cargo, out of what does that authority 
arise? This authority of the master to hypothe
cate the ship or cargo is peculiar. I t  does not arise 
merely outof thecontractof bailment; thatcontract 
gives no such right. I t  does not arise out of the 
contract of carriage on land, and I  doubt whether 
it arises out of a contract for sea carriage to be 
wholly performed within the realm, though it is 
not necessary to decide that; but it does arise 
where goods are shipped on board a ship to be 
carried from one country to another. That is a 
proposition which is acknowledged by the mari-
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time law of England and also of every maritime 
country. I t  arises out of the necessity of the 
thing that, from the obligation of the ship
owner and master to carry goods from one 
country to another, and it being inevitable that 
the ship and cargo will at some time be in a 
strange country, where the captain is without 
means and the owner can have no credit, that, 
therefore, in certain circumstances, for the safety 
of all concerned, and for the carrying out of the 
object of the whole transaction, there should be a 
power on the part of the master to hypothe
cate not the ship alone, but also the cargo. 
That power does not arise out of the bill of 
lading nor out of the charter-party, because 
it may exist where there is neither one nor the 
other, but arises out of the contract of maritime 
carriage necessitated by the shipment of goods on 
board a ship to be carried from one country to 
another, and it exists from the moment the goods 
are put on board for such a purpose. That bare 
contract, standing on the shipment alone, is regu
lated and often limited by the terms of the charter- 
party or bill of lading. But, unless those terms 
specifically do away with the authority of the 
master, that authority exists by virtue of or under 
the contract which arises out of the shipment of 
the goods, and that contract between the ship
owner and shipper gives the master authority to 
act in certain circumstances in respect of the 
cargo. I t  is not necessary to decide whether it 
gives that authority by way of contract, or by 
the law in respect of the contract between the 
shipowner and the owner of the cargo. I t  is an 
authority which is an incident of contract, but 
which is not the subject-matter of contract. I t  
is not a term of a contract, but arises in 
consequence of a contract having been entered 
into. What, then, is the principle which ought to 
govern this case ? The goods were put on board 
an Italian ship, and the person to exercise the 
authority is an Italian master; what authority 
ought to be inferred in these circumstances ? Is 
the authority of an Italian master to be deter
mined by the law of the country of each 
person who ships goods on board his ship? 
Why, if one law is to bind both parties, should 
it be the law of the shipper of the goods? 
Must the master be taken to know the law of 
the country of each shipper of goods put on board 
his ship? That would be very hard. I f  a man 
puts his goods into the power of an Italian 
master on board of his own ship, what is 
the meaning of the parties? Surely it is 
that the master shall deal with the goods as an 
Italian master. That is what must be in the 
mind of the parties, and therefore is what is 
binding on them. The principle is, that he who 
ships goods on board a foreign ship puts them on 
board to be dealt with by the master of 
that ship according to the law of the country 
of the ship, unless there is a stipulation to the 
contrary. Therefore, when the goods in question 
were put on board an Italian ship, it seems to me, 
by the contract of the parties arising out of the 
shipment, that it must be taken that the owner of 
this cargo intended them to be dealt with in cir
cumstances which might arise, and which are con
sidered as likely to arise by all the maritime 
countries, in the way in which that master wonld, 
in the circumstances, deal with the goods according 
to the law of Italy unless there was some stipula

tion to the contrary. That is on principle. How 
stands authority ?

The case of L loyd  v. Guibert (L. Rep. 1 Q. B. 
115; 13 L T. Rep. N . S. 602; 2 Mar. Law Cas. 
0 , S. 26, 283) does not seem to me to govern 
this case absolutely. The question there was 
whether or not a certain stipulation was implied 
in a contract. The contract was a contract 
of affreightment, and the question waB whether 
there was to be implied a stipulation that 
in the event of certain circumstances happening, 
and of the master in consequence giving up 
the ship and freight, he should not be liable beyond 
that amount. The master and the owner could 
only be relieved from further liability if there was 
such a stipulation in the contract of affreight
ment. There would have been no such stipulation 
if the case was to be decided according to the 
English law— the law of the fo rum —but there 
would be if the law of the ship was applicable. 
There it was held that, inasmuch as the contract was 
made abroad with the owner or master of a foreign 
ship, that contract was a contract of the country 
of the ship, and it was governed by the law of 
the flag : and inasmuch as in the country of that 
flag the contract of affreightment would have con
tained such a stipulation, the English municipal 
court would hold that it did contain it. I t  was a 
foreign contract because it was a foreign ship, and 
the court construed it according to the foreign 
law. Here the question is not the construction 
of a contract, but what authority arises out of 
the fact of the contract having been entered 
into; yet the principle of that case is applicable 
to this, inasmuch as the contract there was held 
to be a foreign contract, because it was for ship
ment of goods on board a foreign ship, and there
fore a contract of the country of the ship, and not 
of the country where the contract was made. 
That principle governs this case, and leads me to 
say that the authority here arising out of the 
contract of shipment is an authority which the law 
of the country of the ship would give the master; 
and in accordance with that principle I  think this 
case should be decided. The judge in the court 
below considered this case was governed by The 
Ham burg  (Br. & Lush. 253; 2 Mar. Law Cas. 
0. S. 1) ; but with great deference 1 think 
he need not have considered himself bound by 
that case. There Dr. Lushington, and on appeal 
the Privy Council, treated the ship as if she 
were English, and said he was administering 
the maritime law of England in the absence 
of evidence of the applicability of any other 
law, but he said that, “ Whenever any specific 
law is averred to be the governing law, with 
sufficient distinctness and proper evidence pro
duced, he would be ready to consider it.” 1 
cannot, therefore, consider that Ths Ham burg  is 
in conflict with the case of Lloyd  v. Guibert.

Therefore I  am of opiuion that, both in accord
ance with the principle of L loyd  v. G uibrrt and that 
which arises from the transaction itself and the 
necessity of the case, the proper view is that 
which I  have already stated, that whoever puts 
his goods on board ot a foreign ship puts them on 
board to be dealt with by the master according to 
the law of the country to which the ship belongs, 
unless his authority is limited by express stipu
lation between the parties at the time of the ship
ment. There was a minor point taken, that even 
if English law as the law of the forum did not
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govern the case, yet that English law should 
as lex loci solutionis and also as the lex loci 
contractus, on the ground that the contract of 
affreightment—the charter-party—was made in 
England, and the cargo to be delivered there; but 
that cannot, in my opinion, affect the case, as the 
matter for our consideration is an incident of the 
shipment on board a foreign vessel, and is not the 
subject of any stipulation in the charter party 
or bill of lading. I  therefore think that the de- 
murrermust be allowed,and therightsof theparties 
decided in accordance with the law of the flag.

Cotton, L.J,—The question in this case is as to 
the validity of a bottomry bond against the 
owners of the cargo on board the ship. Un
doubtedly by the law of England, on the facts 
stated in the pleadings, notice ought to have 
been given to the cargo owner before giving the 
bond on his cargo; but it is Btated in the reply 
that by the law of Italy no such notice was neces
sary for the validity of the bond, and that the 
vessel was an Italian ship, and the question 
comes before us on demurrer to this statement. 
And the question we have to consider is, whether 
the validity of the bond is determined by English 
or by Italian law. The answer depends, not on 
the express terms of any contract, but on an im
plied authority arising out of the contract between 
the shipowner and the owner of the cargo when 
the goods were put on board for the purpose of 
being carried. And, like all other implied terms, 
it must be governed by the law applicable in the 
country where the contract is made, and this im
plied term introduced into the contract, where the 
contract is silent, by the law applicable as to the 
duty or authority of the parties who have entered 
into the contract. I t  was argued that the 
authority to hypothecate arose from necessity. 
In  my opinion, that is not correct. Necessity is 
a condition precedent to the exercise of the 
authority, but the authority itself arises out of 
the contract and is implied in the contract, and 
cannot properly be said to  be given by necessity. 
I f  this view of the case is correct, what law must 
govern the exercise of the authority P I t  was 
argued that it must be governed by the lex fo r i,  
and that on two grounds. First that the remedy 
depended on the lex fo r i.  That is no doubt 
true ; but we are not here considering what 
is the proper remedy on a bottomry bond, 
but whether the bottomry is valid or not. 
Secondly, it was argued that the necessity which 
was a condition precedent to the exercise of the 
authority was a matter of evidence and hence of 
procedure, and on this account must be governed 
by the lex fo r i.  But as pointed out by Brett, L.J., 
though no doubt the abstract proposition of 
law is correct, yet the facts necessary to 
establish the right of the party are not the same 
thing as the evidence by which those facts are 
proved, and the facts necessary to prove the right 
as distinguished from the way in which those 
facts are to be proved is no part of the lex fori. 
Then it was argued that the validity of the bond 
must depend on the place where the original con
tract was made; that the law of the place where 
the contract is made is to be implied wherever the 
contract is silent, subject to this, that where a 
contract is made in one place to be performed in 
another, the law of the place of performance is to 
be implied. I t  was then said that the place of 
performance of this contract was England, because

the goods were to be landed there. But this 
view is fallacious; the original contract is not 
merely to land the goods in England. The goods 
are taken on board, no doubt, for the purpose of 
being ultimately landed in England, but it may be 
to be taken to many different countries en route. 

What law, then, is to govern the contract in 
those various stages of its performance ? In  my 
opinion, and in the absence of authority on the point, 
the rule is that stated by Brett, L.J., that whoever 
puts his goods on board a vessel must be taken to 
authorise the owner of the vessel and his agent— 
the master— to deal with those goods according to 
the authority given him by the law of the country 
of the ship on board which they are placed, that 
is, if as in this case the ship is an Italian vessel, by 
the law of Italy. That this rule is applicable is 
shown by the fact that whilst no shipper can be 
ignorant of the flag, that iB of the country, to 
which the ship belongs, the master of the ship 
would be in a very difficult position if he had to 
ascertain the laws of the country of each shipper 
or consignee, because in case of necessity arising 
to deal with the cargo the laws of those various 
countries required different courses to bo pur
sued before dealing with it, and also that 
different measures would have to be pursued 
with the cargo of one shipper from those adopted 
in the case of another. The rule then appears to 
be sensible and just if there is no authority on the 
point; but I  think that the express decision of 
L loyd  v. Guibert (ub i sup.) leads to the same 
conclusion. That case, it is true, was a question 
of the relationship existing between the master 
and the owner of a ship, and of the extent to which 
the former could bind the latter, but it decides 
that that, when affecting the right of other 
parties, is governed by the law of the flag, and 
hence leads to the result at which I, agreeing 
with Brett, L.J., have arrived in the present case. 
The court below considered itself bound by a deci
sion of Dr. Lushington, The Ham burg (ubi sup.), 
but I  do not think that Dr. Lushington intended 
to decide the question at all. He says (p. 260): 
“ The state of the pleading is so vague, and the 
evidence so loose and unsatisfactory, that I  can 
take no other course. Whenever any specific law 
is averred to be governing law, with sufficient 
distinction and proper evidence produced, I  shall 
be ready to consider the question.” That shows 
that he was not even considering the question we 
have now to decide ; certainly that he was not 
deciding it in a way inconsistent with the decision 
at which we have arrived.

Appeal allowed and demurrer dismissed w ith  
costs.

Solicitors for the plaintiffs, Lowless arid Co.
Solicitors for the defendants, Thomas Cooper 

and Co.

Monday, June 19,1882.
(Before Lord Coleridge, C.J., and B rett and 

Cotton, L.JJ., assisted by Nautical Assessors). 
T iie  Elysia.

A r r E A L  FROM PR O BATE, D IV O R C E , AND A D M IR A L T Y  
D IV IS IO N  (A D M IR A L T Y ).

C ollis ion—Fog— Moderate speed— S a iling  ship— 
Regulations fo r  Preventing Collisions at Sea— 
A rt. 13—36 &  37 Viet. c. 85, s, 17. .,

W hat is a “  moderate speed ” fo r  a sa iling ship in
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a fog , in  accordance w ith  A rt. 13 of the Regula
tions fo r  Preventing Collisions at Sea 1879, 
depends on the place ivliere the ship happens to 
he, and semble, per Cotton, L .J , her handiness, 
and is not necessarily proportioned to or less than 
the maximum speed she can make under the c ir
cumstances.

A  speed o f about five  knots, in  the case o f a 
sa iling  ship out in  the A tlan tia  Ocean, is a 
“ moderate speed,”  and in  compliance v jith  this 
rule, the sailing ship being at the time under a l l 
p la in  sail, and going as fa s t as she can w ith  the 
w in d  on her quarter.

Per Brett, L .J . : W hat is a moderate speed fo r  a 
sa iling  ship is not necessarily the same as 
a moderate speed fo r  a steamer in  the same 
position.

T h is  was an appeal from a decision of Sir R . 
Phillimore, by which, on the 20bh Dec. 1881, he 
had found the s.s. E lys ia  alone to blame for a 
collision which took place a little after 4 a.m. on 
the 12th Augr. 1881 between that vessel and the 
sailing brig E m ily .

The appellants limited the appeal to the ques
tion of the speed at which the E m ily  was 
proceeding being a sufficient compliance with 
A rt. 13 of “ The Regulations for Preventing Col
lisions at sea.

The E m ily , a brig of 278 tons register, and 
manned by a crew of nine hands, was bound on a 
voyage from St. John’s, Newfoundland, to Queens
town with a cargo of seal oil.

The E lys ia , a screw steamer of 1778 tons net 
register, and engines of 600 horse power, manned 
by a crew of seventy hands, and having on board 
101 passengers and a general cargo, was bound 
from London to New York.

The E m ily  stated the wind to be south
westerly, a nice breeze, the weather foggy, her 
course S.E. by E., speed about five knots an 
hour, and that the collision took place about 
49° N . and 30° W. by dead reckoning.

The E lys ia  stated that just before the collision 
she had run into a fog, and that when the E m ily  
was sighted the officer in charge of the E ly s ia  was 
in the act of signalling to his engines to reduce 
speed, but that the E lys ia ’s speed was in fact 
eight and a half knots, and her course W. by 
N  i  N.

Each vessel saw the other about 200 or 300 
yards off, and nearly ahead, and at once ported 
their helms, and each alleged that they had been 
making the proper fog signals on hoard their 
own ship, and had not heard those of the other 
ship.

There was a great conflict of testimony as to 
the condition of the fog horn on board the E m ily , 
the owners of the E lys ia  calling as a witness one 
of the crew of the E m ily  to prove that it was not 
used.

After hearing the evidence, and Dr. P h illim ore  
(with him Dr. Raikes) for the plaintiffs, and 
M yburgh, Q.C. (with him A spina ll) for the 
defendants, and conferring with the Trinity 
Masters,

SirR. P h il l im o r e  said:—This is acaseof collision 
which happened after four o’clock in the morning 
on the 12th Aug., in this year, between a screw 
steamship called the E lys ia , of Glasgow, and a 
brig called the E m ily , of Swansea. The bluff of

the E lys ia ’s bow and the port side of the E m ily , 
about her foretopmast backstays, were the parts 
of the vessels which came into contact. The 
E m ily  ultimately sank. There are two questions 
which arise in this case, v iz .; Whether one vessel 
was to blame, or whether both were to blame. 
Now this is a collision in the open sea, and it waB 
most clearly the steamer’s duty to keep out of 
the way of the sailing vessel, and it was also the 
duty of the sailing vessel to keep her course. 
The first inquiry is, A t what speed was the 
steamer going? The defendants admit her 
to have been going eight and a half knots an 
hour. That probably is less than her actual 
speed, but it may be taken (to give her all the 
advantage that may be derived from the state
ment of defence) that she was going eight and 
a half knots an hour at a time when the 
atmosphere was dense, and there were continual 
patches of fog, and sometimes what are called 
banks of fog. We have no hesitation in saying 
that eight and a half knots was an undue speed 
on the part of the steamer. We thiuk also she 
must have had an inefficient look-out, because 
(again giving the defendants the benefit of their 
preliminary act) those on board the E lys ia  saw 
the sailing ship only 200 or 300 yards right ahead. 
The Bailing ship ported a little, and if the steamer 
had ported at the same time, and if she had been 
sufficiently prompt in putting her helm hard-a- 
port, the collision would have been avoided. The 
brig seems to have done all that it was in her 
power to do to avoid the collision, which, in our 
judgment, ought to have been averted. The next 
question I  have had to ask the Elder Brethren is, 
whether, in the circumstances of this case, the 
sailing vessel was going at too great a speed; 
that is to say, whether her speed constituted an 
offence against the 13th Article of the Regulations 
for Preventing Collisions at sea, which provides 
that “ every ship, whether a sailing ship or steam
ship, shall in a fog, mist, or failing snow, go at a 
moderate speed.” The speed at which we think 
the sailing vessel was goiug was somewhere about 
five knots an hour, probably less, certainly not 
more, taking the whole of the evidence together. 
The Elder Brethren are of opinion that this was 
not an undue speed, and that the brig was not to 
blame on this account. I  may observe, before I  
leave this part of the case, that as it is in evidence 
that a rowing boat communicated from one vessel 
to another with only one man sculling, the wind 
and sea could not have been excessive. I t  
remains to consider a question which has been 
much discussed, and which I  may say has been 
treated almost as if it was the main question in 
the case, namely, whether this brig had an 
efficient fog horn on board when the collision 
occurred, because it has been rightly contended if 
she had not had a proper fog horn on board her she 
cannot, under the provisions of the Merchant 
Shipping Act 1873, recover any damages, though 
she may otherwise not be to blame. This is a 
question of evidence, but I  am very glad to have 
the assistance of the Elder Brethren upon this 
point, as well as upon the other parts of the case; 
and we have no hesitation in arriving at the con
clusion that the Btory told by the brig’s crew, 
with the exception of one man, is a true story, viz., 
that the fog horn on board the E m ily  was a 
proper fog horn, and was duly sounded before the 
collision. I t  has been, I  think, observed with
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truth that this conclusion does not necessarily— 
"when the matter is carefully considered—imply 
that the crew of the steamer are perjured in the 
evidence which they have given. What they say 
ib that they did not hear any fog horn, and that 
may have been consistent, according to the state 
of the atmosphere, with the fact to which the 
crew of the brig have sworn, viz., that there was a 
fog horn blown some time before the collision. 
As we believe that story to be true, it becomes 
unnecessary to consider what 1 may term the 
future history of this fog horn. Certainly it was 
a very strange one to rely upon. According to 
the defendant’s witnesses, it was picked up on 
deck, taken away from the people to whom it be
longed, carried on a voyage across the Atlantic, 
and was tossing about in a locker ; and I  should 
consider a long while, if it was necessary, before I 
found upon such evidence, that the brig did not 
carry a proper fog horn on the occasion of this 
collision. But, as I  am satisfied, and as the Elder 
Brethren are satisfied, that the fog horn was blown 
on board this sailing vessel before the collision, it 
becomes unnecessary to consider what con
sequences would attach to what I  have called the 
future history of this horn. I  pronounce that the 
steamer is alone to blame for this collision.

Erom this judgment the owners of the E lys!a  
appealed, limiting their appeal, however, to the 
question of the speed of the E m ily , as shown by 
the following extract from a letter from their 
solicitor to the solicitor of the defendants :

We beg to give you notice that on the appeal our 
clients w ill admit that the Elysia is to blame for the col
lision, and w ill not take exception to the sufficiency of 

.f°? born of the Emily, but w ill contend that the 
Emily is also to blame for the collision by reason of the 
rate ot speed at whioh she was proceeding at the time.

Please inform us whether you w ill accept this as a 
sufficient notice of the course the appellants w ill take in 
this appeal to save the necessity of more formal notice 
and proof thereof . . .

To this letter the respondents replied, accepting 
the letter or the appellant’s solicitors as notice.

The log of the E m ily  had been left on board 
that vessel after the collision, her crew having 
been taken off by the E lys ia , and had subse
quently been found on board by the crew of a 
vessel which had fallen in with the E m ily  derelict, 
and attempted unsuccessfully to salve her, and 
had by them been handed to the receiver of 
wreck. The log was produced at the trial, and 
appeared to have been written up to twelve o’clock 
on the 11th Aug., the day preceding the collision,
bnt whether twelve noon or twelve midnight_
that is, to within four or sixteen hours of the 
collision—appeared doubtfnl, but on the advice of 
the nautical assessors it was held to be till twelve 
noon.

The entries in it, to which reference was made 
were that during the last eight hours the speed 
was seven knots, and for the previous sixteen 
hours eight knots, the wind being S.W., and the 
course E.S.E., and the weather was described as 

strong breeze, and thick weather throughout. ” 
Lat by acc. 50° 35' K ,  Long, by acc. 33° 01' W.

the argument on the law turned on the proper 
construction of Art. 13 of the Regulations for 
Preventing Collisions at Sea, made under the pro
visions of Order in Council, 14th Aug. 1879 That 
article is :

Art. 13. Speed to be moderate in  fog, #c .~  Every ship

whether a sailing ship or a steamship, shall in  a fog, 
mist, or falling snow, go at a moderate speed.

The corresponding rule under the regulations 
previously in force is contained in the latter part 
of Art. lb  of the regulations of 1862, and being 
as follows—“ Every steamship shall, when in a 

ak a moderate speed ”—does not expressly 
apply to a sailing ship.

June 19.—The appeal came on for hearing.
Webster, Q.C. and A sp in ,ill (with them Myburgh, 

Q.C.) for the appellants.—The only matter for the 
court is the speed of the E m ily . That involves 
(1) a question of fact whether the speed was not 
really much more than the learned judge has 
found it to be; whether the court will not be 
satisfied on the evidence that it was nearer eight 
knots than five ; and (2) a question of law whether, 
even assuming it to be only five knots, such a 
speed is, on a proper construction of Art. 13, a com
pliance with that article. As to the actual speed 
of the E m ily , there is no reason why she could 
not be going as fast at the time of the collision as 
she was during the twentv-four hours to which 
the last entries in thelogrefer. She had the same 
sail set, all plain sail, all sail possible to be set, 
and was going as fast as ever she could. The 
force of the wind was a fresh breeze, and it was 
free on her quarter. Moreover, the distance from 
the position given in the log at the previous noon 
to that at which, according to the plaintiff's pre
liminary act. the collision happened, will give, if 
measured, 120 miles, or close on eight knots an 
hour. The only witness who speaks to five knots 
an hour is the officer in charge of the watch, who, 
being responsible, has an interest in making it  
appear small. On the evidence the court will be 
satisfied that the judgment of the court below is 
wrong in finding five knots a3 the maximum 
speed of the brig. But on the law, how can it be 
said that a speed is moderate which is admittedly 
the greatest possible ? There is no direct precedent 
as to the speed of sailing ships in fogs, the new 
rule having not yet been discussed, but under the 
corresponding rule of the former regulations 
applicable to steamers, four knots was held as 
too high a speed for a steamer in foggy weather 
m the open sea; that is, it was held not to be 
a “ moderate speed ” in compliance with the 
rule then in force for steamers, (The Magna  
Charta, 25 L. T. Rep. 1ST. S. 512; 1 Asp. Mar. 
L. C. 154) I f  four knots is not moderate for 
a steamer which probably goes at full speed 
ten, how can five be moderate for a sailing ship 
which cannot, under any circumstances, go more 
than eight or nine, and under the actual circum
stances could go no faster than she was going? The 
case is a fo r t io r i against the sailing ship, because 
a steamer can in an emergency stop and reverse and 
manoeuvre in a manner not open to a sailing ship, 
dependent on a constant external force for her 
means of propulsion. Had the speed of the brig 
been a knot less, or bearing, the same proportion 
to her full speed that our actual speed did to our 
full speed, the collision would probably have been 
saved altogether, as the vessels only grazed as it 
was, and were by operation of the port helm 
parting from each other; but if the speed was not 
moderate it is sufficient to show, under sect. 17 
of the Merchant Shipping Act 1873, and the cases 
decided on that section, that it might by possi
bility have caused or contributed to the collision, 
and not that it in fact did so.
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Dr. W. G. F . P h illim ore  and Dr. Bailees, for the 
respondents, were not called on.

Lord Coleridge, C.J.—We need not trouble 
you, Dr. Phillimore. I  am of opinion that in this 
case the judgment must be affirmed. I t  is a clear 
and simple point that is now before ns. In  the 
court below there were divers points raised on 
which the learned judge. Sir Robert Phillimore, 
had to express his opinion, but there is now no 
dispute on most of those points. The only point 
raised here is whether the E lys ia  alone, a steam
ship, or the E m ily  as well, a sailing ship, is to 
blame for the collision which took place, and 
liable for the damages that resulted from the 
collision. The question first, then, is, did the 
E m ily  comply with Article 13 of the Order in 
Council of the 14th Aug. 1879 ? By the 13th 
Article of that Order it was laid down that “ every 
ship, whether a sailing ship or a steamship, shall, 
when in a fog. mist, or snow, go at a moderate 
speed.” The E m ily , the sailing ship, was, it has 
been admitted, in a fog when the accident occurred, 
and I  see no reason to differ from the court 
below, which found that she was going at a speed 
of “ somewhere about five knots an hour, pro
bably less, certainly not more, taking the whole 
of the evidence together.” So far as I  can see, 
everything leads me to think that she was going 
steadily at not more than five knots an hour. 
Now, a sailing vessel in a fog, in the middle 
of the Atlantic, is going somewhere about five 
knots, and the question is whether, according to 
the 13th Article of the Order in Council, she was 
going at a moderate speed P I  am of opinion that 
she was going at a moderate speed ; and the court 
below, as well as the Elder Brethren who assisted 
them, and the gentlemen who give us such great 
assistance here, believe that the E m ily  was not 
going at an undue rate of speed when the collision 
took place. There are constructions of th ii 13th 
Rule which have been suggested for our considera
tion, but I  think the rule means what it says. I t  
says that a ship, whether a sailing vessel or a 
steamship, must go at a speed which is perfectly 
moderate. I t  says nothing whatever about the 
capacity of a vessel for speed. I f  a ship be a slow 
ship, it does not follow that, because she is going 
at her greatest speed, which is a slow speed, she is 
to reduce her speed in proportion to a faster 
vessel. I t  is not, if her best speed is moderate, 
that she must reduce i t ; but if her speed is more 
than moderate, she must bring it down to what is 
moderate. I t  would, indeed, be very dangerous 
to lay down any rule as to what is moderate and 
what is immoderate speed. A  moderate speed in 
the Atlantic Ocean may be immoderate elsewhere. 
Dnder the circumstances of this case, then, I  am 
of the same opinion as the court below and the 
Elder Brethren; and I  am corroborated in that 
opinion by the gentlemen who assist us, that the 
sailing vessel E m ily , going at the rate of five knots 
an hour, was not going at an immoderate speed 
when the collision with the E lys ia  took place. 
That being the only point which was to be raised be
fore us—and it is not made out before ns that there 
was immoderate speed on the part of the E m ily — 
I  am of opinion that the court below was right in 
its decision.

Brett, L. J.— Questions were raised in the court 
below in respect of some defects in the navigation 
of the E m ily , but it is not for us to go into those

matters. The point to which we have to confine 
our attention is the speed of tho E m ily  at the time 
of the collision, and that is the only question we 
have to determine. W ith regard to the two ques
tions which have arisen in connection with this 
case, one is a question of fact and the other is a 
question of law, viz., the construction of the 13th 
rule. Now, with regard to the question of fact, 
we are put into this position, whether we can 
undertake to say that the question of fact was 
wrongly decided, the question being whether 
the sailing vessel, the E m ily , was going at a 
speed of five to five and a half knots an hour 
or considerably more. The only thing which 
seems to me to solve that question is the evidence 
of the witnesses, and whether they can be believed 
or not. The argument of Mr. Aspinall, deduced 
from the distance traversed from the previous 
noon, as shown by the log, was very ingenious 
with regard to the accuracy, and the strict 
accuracy, of the speed of these two vessels 
on the ocean. But we are not affected by the 
accuracy of that part of the case. What we have 
to decide is, what was imposed on the vessels by 
the 13th Rule of the Order in Council. The 
learned judge and the Trinity Brethren had firB t 
mainly to depend upon the evidence of the wit
nesses, but they had also the entries in the 
log of what had happened previously, and their 
decision would no doubt be affected by the 
evidence contained in the log. I  think that if 
the log of the E m ily  had shown the state of the 
weather for, say, within four hours of the collision,
I  should have doubted the evidence; but when 
you take the entries which were made sixteen 
hours before, and the fact that the wind was 
gradually diminishing, it is not improbable that 
the E m ily  was going at the slow speed stated by 
the witnesses. As to whether they were credible 
witnesses or not was for the court below to deter
mine ; but I  can see nothing in their testimony 
which enables this court to doubt, from the 
evidence given, that the E m ily  was only going at 
the rate of five knots an hour. I t  has been argued 
that the E m ily  was to go at a moderate speed in 
proportion to her own capacity for speed. The 
rules for guidance of vessels at sea are divided 
into two classes. One states what ships are 
to do when they are approaching each other, and 
what each is to do when there is danger of a col
lision. The other the precautions to be observed 
independently of the neighbourhood of any other 
ship. The rule under discussion is of the latter 
class, and it lays down an absolute rule without 
regard to any other ship. I t  does not say that 
when a vessel is approaching another vessel in a 
fog a certain thing shall be done ; but it says that 
when a vessel is in a fog she must go at a moderate 
speed, whether there is a vessel approaching or 
not, and there is a statute (Merchant Shipping 
Act 1873, 36 & 37 Viet. c. 85, s. 17), which say, 
that if she infringes the regulations, that is, 
in the present case, if Bhe does not go at a 
moderate speed in a fog, and she comes into 
collision with another vessel, she is deemed 
to be in the wrong. Thero is no question about 
that; and the rule may be regarded as an 
absolute Act of Parliament rule.

The question then is, what is the meaning of that 
rule ? I t  is that she shall go at a speed such that, if 
she approaches anothervessel.shemay have time to 
perform the proper evolutions to avoid a collision.
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This question of speed has reference to the time 
it would take a vessel to go from one point to 
another point m the water, and that must depend 
upon the locality and upon a variety of circum- 
stances. I t  cannot be that moderate speed can be 
the Bame with regard to a steamer absolutely as 
to a sailing vessel. I f  you were to say that three 
knots were a moderate speed for a steamer in 
which to turn from one point to another when out 
M  ij , ocean’ does not presume that that 
would be a moderate speed for a sailing vessel, 
because a steamer can reduce her speed to a knot 
and a half. I t  would, however, be very dangerous 
or a sailing vessel under all circumstances to 

reduce her speed to anything like three knots, 
because such a speed would in certain circum
stances place her entirely out of command. In  
a narrow channel again crowded with vessels in a 
tog it would be necessary that there should be 
modifications of any rule laid down. In  the 
lhames at Gravesend, for instance, the moderate 
speed could not safely be the same as in mid-ocean, 
then, it  the construction of law and nautical 
science depend upon circumstances, we have to 
r i « ' !  ! T h C8Se separately- Then, supposing 
a vessel to be m mid-Atlantic in a fog, and going 
‘ ‘ ! Pef . of fa,ve knots an hour, is that a moderate 
pace, not for the h m ily , but for any other sailing 
vessel to be going P We are advised that the 
speed the E m ily  was going in mid-Atlantic was a 
moderate speed, and, that being so, it seems to
right 1at the deoision ia the courfc below was

Cotton, L.J.— I t  appears to me that there are 
two questions involved in this case, the principal 
one being the construction of rule 13 of the 
Order in Council The Court below held that the 
speed of the E m ily  at the time of the collision 
was but five knots an hour. On the question of 
fact there could be no better judge of that than 
the court below, where the witnesses were seen 
and heard ; and r cannot say that the court below 
has been wrong in the consideration of the ques
tion of fact. The judge below had before him the 
log, which has been referred to, and the witnesses 
as to what the speed was at the time of the col
lision. I  think that the witnesses of the E m ily  
stated accurately that the speed of their vessel 
was less than when it was recordedin their log some 
sixteen hours before ; and according to the log 
there was certainly some evidence tendingto show 
that the wind was less at the time of The col
lision than before it. The latest entry in the log 
I  see is sixteen hours before the collision, and, 
therefore, it is important as showing what thé 
state of the weather had been when the entry was 
made. The witnesses, however, on the other side 
would think that the wind they were meeting 
was stronger than those thought who were going 
before it, and that would account for their estima
ting the speed of the E m ily  before the collision at 
nine knots instead of five knots an hour. In  my 
opinion this court cannot go against the evidence 
of the defendants’ witnesses called in the case.

Now, as to the consideration of the 13th rule, I  
have little to add to what has already been 
said by my learned brothers. In  my opinion 
the rule does not require that the speed’ is to 
be slackened by a naturally slow vessel. I f  the 
vessel was going at a moderate speed, it is 
not bound to go at a less speed. But what is a 
moderate speed ? One cannot exactly define

what is a moderate speed. That must depend, 
not upon the speed of the vessel herself, bub 
upon the position in which she is, whether in 
a crowded channel or on the open seas, where 
vessels are_ nob very frequently met; and in my 
opinion it is not necessary to decide that point in 
the present case. I t  might depend upon whether 
a vessel is rapid in answering her helm or not; 
but the moderation of the speed must depend upon 
the circumstances, not upon what is the speed of 
a vessel naturally, but where she is sailing when 
there is a fog on. Both position and other matters 
have to be taken into consideration, and the 
assessors tell us that the speed at which the 
E m ily  was. going was moderate, and that being so 
the appeal must be dismissed.

Appeal dismissed w ith  costs.
Solicitors for appellants, owners of E lys ia , 

P ritcha rd  and Sons.
Solicitors for respondents, owners of E m ily , E .

C. Ooote, agent for M. A. Jenkins.

Dec. 9, 10, 1881; A p r i l 24, 25, and June 6, 1882.
(Before Jessel, M.R., Brett, and Cotton, L.JJ.)
Pitman and another v. The U niversal Marine 

I nsurance Company.
APPEAL PROM THE QUEEN’S BENCH D IV IS IO N .

M arine insurance—P a rt ia l loss— Sale o f damaged 
ship— Loss on sale— Cost o f repairs not executed 
— Measure o f insurer's lia b ility .

P la in tiffs ’ vessel was insured by a time policy, 
valued. D u rin g  the continuance o f the r isk  she 
went, ashore and was damaged, but was got off 
and towed in to po rt. E er value immediately 
before she went ashore was the same as at the 
commencement o f the risk. The cost o f the re
p a irs  necessary to restore her to the same condi
tion  as she was in  before she was damaged would  
have greatly exceeded her value when repaired. 
P la in tiffs  d id  not do these repairs, but on ly d id  
some slight repairs that, were immediately neces- 
sary, sold the ship before the expira tion o f  the 
po licy fo r  a sum exceeding her estimated value, 
and claimed fo r  an average loss.

Eeld, by Jessel, M .B . and Cotton, L.J. ( Brett, L .J . 
dissentiente), that the measure o f the insurers ' 
l ia b ility  was the difference between the value o f  
the vessel when undamaged and the balance 
which remained a fte r deducting from the pro
ceeds o f the sale the cost o f the repairs executed.

Per Jessel, M .R. : The value to be regarded was the 
value o f the vessel a t the commencement o f the 
risk.

Per Brett, L . J . : The measure o f the insurers' 
lia b ility  was the estimated cost o f the repairs  
which would have been necessary to restore the 
vessel to the same condition as she was in  before 
she was damaged, deducting one-third new for 
old.

Judgment o f L ind ley , J. (4 Asp. Mar. Law Cas. 
444 ; 45 L . T. Rep. N . 8. 46) affirmed.

A ppeal by the plaintiffs from the judgment of
Lindley, J., on further consideration, which is
reported ante, p. 444, and 45 L. T. Rep. N . S. 46,
where the facts are fully stated.

The appeal was first argued on the 9th and 10th
Dec. 1881, when the court took time to consider
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and was re-argued by order of the court on the 
24th and 25th April 1882.

B utt, Q.C. and P o lla rd  for the plaintiffs.
Cohen, Q.C. and H ollam s  for the defendants.
The arguments were sufficiently noticed in the 

judgments.
The following cases were cited:

Lidgett v. Secretan, 1 Asp. Mar. Law Caa. 95; 24 
L. T. Rep. N. S. 942 ; L. Rep. 6 C. P. 616.

Stewart v. Steele, 5 Soott N. R. 927 ; 11 L. J. 155,
C. P .;

Aitchison y. Lohre, 4 Aap. Mar. Law Caa. 168; 41 
L. T. Rep. N. S. 323; 4 App. Cas. 755 ;

Wilson v. The Bank of Victoria, 2 Mar. Law Caa. 
0. S. 449; 16 L. T. Rep. N. S. 9 ; L. Rep. 2 
Q. B. 203;

Knight v. Faith, 15 Q. B. 649 ; 19 L. J. 509, Q. B . ;
Hamilton v. Mendes, 2 Bur. 1198 ;
Allwood v. Henckell, 1 Park on Insurance, 399.

Cur. adv. vu lt.

June  6. — The following judgments were 
delivered.

Cotton, L. J.—This is an action by the owners of 
a vessel insured by the defendants, and the only 
question on the appeal is the amount which the 
plaintiffs are entitled to recover on their policy. 
The vessel during the subsistence of the insurance 
was materially injured by perils of the sea. The 
repairs necessary to make good the injuries were 
estimated at a large sum, and the owners at first 
claimed to treat the case as one of constructive 
total loss, but this was objected to by the insurers, 
and the owners abandoned this contention. They 
then began to repair the vessel at Moulmein, but 
instead of executing the repairs necessary to 
restore the vessel to as good a condition as before 
the injury was sustained, they had some of the 
most necessary repairs done at a comparatively 
trifling expense, and then during the continuance of 
the risk covered by the policy sold the vessel at 
that port. I t  realised a large sum, and the judg
ment of the court below has given the plaintiffs 
only the difference between the value of the shipin 
its uninjured state, and the sum realised by its 
sale after deducting from this latter sum the cost 
of the repairs which were in fact done. The plain
tiffs claim to be entitled to recover the estimated 
cost of the repairs necessary entirely to make good 
the injury sustained by the vessel, less the usual 
allowance of one-third of the cost, which would 
give the plaintiffs a very much larger sum than 
they can recover under the judgment appealed 
from. As a general rule, where there is a partial 
loss in consequence of injury to a vessel by reason 
of perils insured against, the insured is entitled to 
recover the sum properly expended in executing 
the necessary repairs, or, if the work has not been 
done, the estimated expense of the necessary 
repairs, less, in each case where the vessel was not 
at the time of the injury a new one, the usual 
allowance of one-third new for old. But in the 
present case the insured, before the determination 
of the risk, by their voluntary act showed that they 
did not desire to restore the ship to the same con
dition as before the injury, and rendered it im
possible that the repairs of which they seek to 
recover the expense should ever be executed by 
them. No doubt both judges and text-writers 
have spoken of the insured in a case of 
partial loss being entitled to recover the 
amount above mentioned. But they do so 
without special reference to cases like the nre- 

V ol. V L , N.S.

sent, on which there is no express authority. I t  
therefore becomes necessary to consider the 
principle on which an insured shipowner is en
titled to recover the above-mentioned proportion 
of the costs, actual or estimated, of repairs. A  
policy of marine insurance is a contract of in
demnity. In  case of partial loss, when repairs are 
in fact executed, the sums expended in repairing 
the ship in a reasonable and proper way are 
damages sustained by the insured by reason of 
the perils insured against, and a natural conse
quence of such perils; and the insured is entitled 
by way of indemnity to the cost so incurred, after 
deducting in the case of a vessel not new at the 
time of the injury one third of the expenditure, 
this deduction being made to prevent the insured 
getting a benefit by reason of his ship being 
repaired with new materials in place of old. Mr. 
Cohen argued that, where the cost of repairing 
an injured vessel would exceed the value of the 
vessel when repaired, the expenditure could not 
be recovered from the underwriters. But it must 
not be supposed that, by using the term “ pro
perly expended in repairs,” I  in any way accede to 
this argument. By “ properly expended in re
pairs” I  mean expended in executing the necessary 
repairs in a reasonable and proper manner. 
Where in the case of a partial loss the owner has 
not repaired the vessel he is entitled to have 
made good to him the depreciation at the end of 
the risk in the value of his vessel, so far as this 
is caused by the peril insured against. This is 
the present case, and we have to determine on 
what principle this deterioration is to be ascer
tained. As a general rule, the estimated cost 
of the repairs is the measure of deteriora
tion, but, to use the language of Maule, J. 
in Stewart v. Steele (5 Scott N. R. 948) : 
“ The assured must recover the repairs not eo 
nomine as expenses, but as the measure of the 
loss.” But it is urged by the appellants that the 
estimated cost of repair, with the deduction of one- 
third new for old in the case of ships not new, is 
the established and settled measure of damages to 
be recovered by an insured shipowner where there 
is a partial loss and the ship has not been repaired. 
The judgment of Lord Campbell, in K nigh t v. 
F a ith  (15 Q. B. <349), and the decision in 
Lidgett v. Secretan (1 Asp. Mar. Law Cas. 95 ; 
24 L. T. Rep. N . S. 942; L. Rep. 3 C. P. 
616) have been relied on in support of this con
tention. In  the former case the policy was a time 
policy for a year, and the ship sustained injury 
during the year by perils insured against, and after 
the expiration of the year was found to be in such 
a state as to be a constructive total loss, and was 
sold for a very small sum. The courtheld the defen
dants not liable for the total loss, and undoubtedly 
Lord Campbell speaks of the sum to be re
covered by the plaintiffs for the partial loss as 
that which they could prove it would have cost to 
repair the injury sustained during the time covered 
by the policy. But there the plaintiffs had not 
before the expiration of the risk elected not to 
repair, but to sell the ship, and the sum which the 
repairs would have cost was the only available 
measure of the deterioration at the expiration 
of the risk.

In  Lidgett v. Secretan (ub i sup.) the vessel 
was insured by two policies. A  partial loss 
was incurred during the period covered by 
one of the policies, and, after that had expired

2 N
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and while the ship was being repaired, a total loss 
occurred by the ship being burnt during the period 
covered by the second policy. The Court decided 
that under the first policy the estimated cost of 
the repairs, which had not been done when the 
total loss occurred, was to be taken into accouub 
in ascertaining the amount recoverable under the 
first policy. Here again, this was the only measure 
of the depreciation of the vessel by the injury 
sustained during the first policy. But the judges 
who decided that case do not say that the 
estimated cost of repairs not executed is neces
sarily in all cases to be taken as the measure; 
what they say is in principle against the appellants. 
Smith, J. said: “ The cost of the repairs would 
be a mode” (not the mode) “ of estimating the 
amount by which the vessel was depreciated by 
striking on the reef;” and Willes, J. said : “ The 
only question we are asked to decide is, what 
are the true principles upon which the loss is 
to be assessed p The true principle I  apprehend 
to be this : “ The owners are not to get anything 
which they did not lose by the vessel striking 
on the reef. They are to get the amount of 
the diminution in value of the vessel at the end 
of the first risk, the difference between the then 
value and what she would have been worth but 
for the damage she had sustained. In  arriving at 
that result, I  do not see how the arbitrator can 
avoid taking into consideration the expenses which 
would have to be incurred in order to put the 
vessel into a proper state of repair; but he must 
do this only for the purpose of arriving at the 
diminution of value at the expiration of the risk.” 
These cases, in my opinion, do not help the 
appellant’s contention; and the decision in 
Stewart v. Steele (5 Scott N. R. 927) is against 
them. There the ship had been injured, and had, 
in consequence of defects not caused by the perils 
insured against, been sold for breaking up. The 
wales had been removed to ascertain the injury 
which the vessel had sustained, and were not 
replaced before the sale. The jury had given the 
shipowner the sum which it would have cost to 
replace the wales. But the Court held that on the 
evidence, as the ship was sold for breaking up, the 
plaintiffs were not damnified by the wales not 
having been replaced, and were not entitled to 
recover the sum which it would have cost to 
replace them. The authorities, therefore, in my 
opinion, do not support the contention of the 
plaintiffs, that the estimated cost of repairs, less 
one-third new for old, is necessarily the measure 
of the sum to be recovered by the insured, and 
the reasoning and expressions used by the judges 
in the cases tend strongly to show that the esti
mated cost of repairs which hare not beenexecuted 
is a method, but not under all circumstances 
the only method, of estimating the deterioration 
of the vessel. To hold that in the present 
case the insured is entitled to recover two-thirds 
of the estimated cost of repairs would be con
trary to what is one of the principles applicable 
to all insurance cases, that the policy is a con
tract of indemnity, or, to adopt the words of 
Willes, J. in Lidgett v. Secrelan (ubi sup.), the 
insured is not entitled to recover more than 
he lost by the injury sustained by the vessel 
through the perils covered by the policy.

In  this state of the authorities, I  am of opinion 
that the estimated cost of repairs, less the usual 
allowance of one-third new for old, is not, under

all circumstances, the sum which the insured is 
to recover. Where, as in the present caso, thero 
is not a constructive total loss, he is not, as 
against the insurers, entitled to sell so as to bind 
them by the loss resulting therefrom ; but, when 
he elects to take this course, as in the present 
case, he, as against himself, fixes his loss; that 
is, he cannot, as against the underwriters, say 
that the depreciation of the vessel exceeds that 
which is ascertained by the result of the sale. 
Probably the most accurate way of stating the 
measure of what, under such circumstances, he 
is to recover is, that it will be the estimated cost 
of repairs, less the usual deduction, not exceed- 
mg the depreciation in value of the vessel as 
ascertained by the sale. I t  was urged that the 
judge in the court below had no sufficient evi
dence of what was the value of the vessel at 
Moulmein in its undamaged state. But this ob
jection cannot, I  think, be sustained; and, as he 
found that this value was the same as that of the 
vessel at the commencement of the risk, the ques
tion as to the proper mode of estimating frortt the 
sale the depreciation of the vessel does not, I  
think, arise. I t  must be observed that in the 
present cifse some repairs had been done to the 
vessel before it was sold, and these have been 
allowed to the plaintiffs; for notwithstanding 
criticisms on the wording of the judgment, I  think 
that it directs the cost of these repairs to be sub
tracted from the proceeds of the sale before these 
proceeds are deducted from the value of the ship 
when uninjured, so as to fix the amount of de
terioration. In  my opinion, the judgment ap
pealed from is right, and the appeal must be 
dismissed.

Cotton, L.J. then read the judgment of Jessel,
M.R.—The question in this case is, Upon what 
principle ought the liability of underwriters to be 
determined, when the ship has been damaged by 
the perils of the sea, and has been sold during 
the continuance of the risk, without being re
paired, in a case where the amount, required to 
restore her to the same condition she was in 
before the injury, would have largely exceeded the 
value of the ship when repaired, so that no reason
able man would have repaired her P In  this 
instance the value of the ship in her damaged 
state was large, and to have repaired her would, 
according to the surveyor’s report, have caused a 
loss of 41,000 rupees, viz., 25,000 rupees, the 
estimated amount of her value unrepaired, and 
the sum of 16,000 rupees, being the difference 
between 45,000 rupees, her estimated value when 
repaired, and 61,000 rupees, the estimated cost 
of the repairs. I t  is plain that, there being no 
special circumstances in this case, no reasonable 
uninsured owner would have repaired the ship so 
as to restore her to her former condition. The 
owners took this view, and therefore determined 
to sell her, and, having made some slight repairs 
with a view to a sale, they sold the ship for 
much more than the estimated value in her 
damaged state, viz., for 38,000 rupees, or there
abouts. The underwriters are willing to pay the 
whole of the loss actually incurred by the owners, 
viz., the difference between the value of the ship 
at the port of departure for the voyage—i.e., 
40001—and the amount of the neb proceeds of the 
sale, after deducting therefrom the amount 
actually expended for repairs; and this, as I  read 
the judgment, is what they aro to pay. I f  there
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is any doubt as to the meaning of the words on 
this point, I  am willing that it should be removed 
bv altering the wording o£ the judgment. On 
the other hand the owners claim two-thirds ot tne 
■estimated cost of the repairs required to put tne 
ship in the same condition as she was in e ore 
the injury; this proportion of the amount ex
pended for repairs being the sum ordinarily pay 
able by underwriters on the occurrence o a 
partial loss where the ship is an old one, as this is, 
and is not repaired. The precise question we 
have to determine does not appear to have een 
decided, nor can I  find any case in which it has 
been even discussed. I t  remains, theretore, o e
decided upon principle. A

The contract of insurance is, as I  understand, 
a contract of indemnity to the '^ured against 
the loss incurred by him through t e P 
being injured by the perils of the sea. 
follows from this that, as a general rule, in no 
case can the insured become richer by reason ot 
these perils, or, in other words, that t e • 
ought not to bo entitled to receive from the 
insurer a larger sum fora single partial loss than 
if  the ship was wholly lost. Ireating 
effect a constructive total loss, or rather, taking 
the amount recoverable to be an amoun 
exceeding, and therefore in a case like this equal 
to, what would be recovered as on a total loss i  
think the value to be regarded is the value of t  
ship at the port of departure; but in this case it 
is not material, because I  think t e aame 
Moulmein before the injury was about the sawi . 
The estimated value was 45,000 rupees 
vessel was restored to its class» w 1 4 0 0 0 / •
exchange of Is. 9|d. would be a little over 4(W0i , 
but the vessel would after repair have been “  “1 
probability rather better than she ^  before the 
injury. This being bo, it appears to me that the 
decision of the learned judge in the court belo , 
which was in favour of the underwriters, was 
substantially right; but I  do ?° ■
understood as concurring in all the reasons given 
by him for that decision. I t  seems to me, both 
on principle and authority, that the rights of a 
shipowner, who actually repairs his vessel when 
damaged by the perils of the sea, to recover the 
amount, or a portion of the amount, expended in 
repairs from the underwriters, are not in all cases 
the same as those of a shipowner who declines to 
repair because the ship is not worth repairing, and 
who therefore sells the ship dnrmg the risk; and 
I  wish to confine my judgment to the latter case, 
which is the case before us. I  am therefore of 
opinion that the decision appealed from should be

Brett L  J.—'The facts of the case are not in 
dispute ’ The case was at my request argued a 
second time before us. Neither before Lindley, 
J  nor before us, was it argued that there was a 
total loss of this ship. Both parties have ad
visedly admitted that the case must be decided 
upon the assumption that there was only a 
partial or average loss of the ship. I f  they 
had not done so, I  am not at all prepared to say 
that the finding of Lindley, J., in which he says, 
“ I  find as a fact that a prudent uninsured owner 
would have done what the plaintiffs did, and that 
they did what was best for all interested in selling 
the ship in her damaged state,” would not, if the 
insured had elected so to treat it, have justified 
the sale as against the underwriters, and have

made a total loss of this ship. But I  think that 
the court cannot decide this case upon such a view 
of it after the plaintiffs have elected to treat the
loss as an average loss, and after the advised per
sistent argument on both sides. I t  appears to me 
absolutely necessary throughout the consideration 
of this case to remember that it is to be decided 
on the assumption that there was only an average 
loss on ship. The decision ol' this case upon the 
facts of it might have been easy and of little im
portance, if it had been treated as a total loss ; but 
the doctrines suggested in argument, and, as I  
think, countenanced by the judgment of Lindley,
J., upon the assumption that this was a partial 
loss, have made the case to my mind one of the 
highest mercantile and legal importance.

On the first hearing before us it was contended or. 
behalf of the defendants, first, that if aship damaged 
by sea-peril is repaired by her owner, so as to be as 
good as she was before, but a jury find that it was 
unreasonable so to repair her, the liability of the 
underwriters must not be ascertained by a com
parison with the cost of such repairs, but by 
ascertaining the difference between what the ship 
would have sold for damaged and unrepaired, and 
what she would sell for repaired, and by com
paring that difference with the value of the ship 
in the policy. The same argument was put in the 
following form : secondly, if it is unreasonable to 
repair the ship so as to make her as good as 
she was before, the assured, though he may of 
course in fact repair her, cannot so repair her as 
against; the underwriters so as to charge them, 
and it is unreasonable so to repair her, if the cost 
of such repairs exceed the value of the ship when 
repaired. And again in this form : thirdly, where 
it would be so extravagant as to be unreasonable 
to repair an injured ship so as to make her as good 
as she was before, the shipowner ought not to 
repair her, and if he does you must in such case 
ascertain the depreciation in value of the ship 
caused by the accident by ascertaining the diffe
rence between what the ship would sell for 
damaged and undamaged at the same place. And 
it was urged in each and every of these forms that 
it was a question for the jury whether a prudent 
uninsured owner would have undertaken the 
repairs. I t  seems to me that the judgment of 
Lindley, J., countenances if it/ does not adopt these 
arguments. I t  must be admitted that they are 
absolutely new. In  a case where the repairs 
were actually done, they were the arguments 
brought forward and overruled— the case of 
A itrliison  v. Lohre (4 Asp. Mar. Law Gas. 168; 
41 L. T. Bep. N . S. 323; 4 App. Cas. 755) 
—in all the courts, and in the House of Lords. 
I t  need hardly be observed that, if the counsel 
for the defendants could have maintained any 
of these propositions as true in the case of 
repairs effected, they would have enforced them 
easily in a case where no such repairs had 
been done. I t  was further argued fourthly, 
on the first hearing before us, that whenever 
the damaged ship is sold, and without being 
repaired, the loss is to be ascertained by the same 
process as a loss on damaged marketable goods is 
ascertained. This formula would be so damaging 
to underwriters, if the estimate of repairs were low, 
that, stated in these terms, I  think it was at once 
abandoned. On the second hearing before us 
none of these arguments were again brought for
ward. The arguments for the defendants on the
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second occasion -were, that the object of marine in
surance is that the assured is to be put in the same 
position with regard to the subject insured as if 
he had not embarked on the adventure, and if a 
ship has been injured and not repaired, and a com
parison with the estimated cost of repairs would 
produce a sum greater than the sum which would 
be due on a constructive total loss, the object is 
not attained except by paying the same sum as 
would be payable on a constructive total loss. I t  
was pointed out that, if this principal were correct 
as a principle, it would be equally applicable to a 
case in which the repairs had been done, and that 
it would in such case break the rule that there is 
no salvage on an average loss; to which it was 
answered that there is a custom where repairs 
have been done, but that there is no custom where 
repairs have not been done. I t  was further argued 
that repairs must be bond fide  done, and that they 
cannot be done bondfi.de if  the cost of them when 
done would exceed the value of the ship when 
repaired, and therefore that no such possible or 
contemplated repairs could be considered in 
estimating an average loss on a ship. But it was 
pointed out and admitted that such repairs might 
be Iona fide incurred in order to earn a valuable 
amount of freight. The main argument in the end 
was, that the law which affirms that a contract of 
insurance is a contract of indemnity obliges us to 
say that the assured cannot recover for a partial 
or average loss more than for a total loss, and that, 
if the comparison with the estimated cost of 
repairs produces a sum equal to 100 per cent, of 
the sum insured, and the ship be allowed to be sold 
without the amount of the proceeds of sale being 
brought into the account, the assured will in such 
case, by recovering a full 100 per cent, without 
deduction of salvage, recover more than he would 
recover for a constructive total loss. This is the 
argument on behalf of the defendants which has 
given me so much trouble. As to all the others I  
confess that I  feel no doubt that they are all un
tenable. The following propositions are all, I  
think, recognised as true in insurance law : The 
assured is not under any circumstances bound to 
sell his ship. He is entitled under any circum
stances to repair his ship. The assured may under 
any circumstances sell his ship. He is not hound 
under any circumstances to repair his ship. In  
none of these respects does any question arise as 
to whether a prudent owner uninsured would act 
in the like manner. All this is so because there 
is nothing in the contract of insurance which takes 
away from the assured the absolute power and 
right to do with his own property what he 
will. The assured, therefore, can always, what
ever be the amount of damage done to his ship, 
repair her. I f  he does repair and keep the ship, 
there cannot be a total loss ; the loss then must 
be a partial or average loss, leaving open the 
question of how much loss is to be adjusted. But 
in the case of a partial or average loss there is no 
salvage. Therefore in such case, if the cost of 
repairs, actually done in a reasonable way at a 
reasonable cost, so as to make the ship equal to 
what she was before the accident, equals or exceeds 
100 per cent, of the sum insured, the assured 
in reBpect of auch average loss on ship recovers 
100 per cent, of the sum insured without any 
deduction. That was the decision in Aitchison v. 
Lolire (ub i sup.). The assured need not repair 
the ship. I f  he does not, but leaves her unre-

TCt . op A pp.

paired till the end of the risk, no subsequent total 
loss intervening, then he is to be compensated 
as if he had repaired, except that the cost of 
the repairs he might have made must be deter
mined by estimate instead of by actual expendi
ture. This proposition is undoubtedly supported 
in terms by high authorities. I f  the damage done 
to the ship has not been repaired, the only mode 
of ascertaining its amount is by the estimate of 
surveyors. Where, however, the damage has 
been repaired, the established mode of estimating 
its amount is to deduct one-third from the whole 
expense, both of labour and material, which the 
repairs have cost, and to assess the damage at the 
remaining two-thirds : (Arnould on Marine In 
surance, c. 5, s. 3, article 2.) Arnould points out 
the mode of arriving at the amount of damage in 
either case, namely, where the ship has and has 
not been repaired. Then he applies one common 
mode of adjusting the loss : “ The rule for ad
justing a particular average loss on the ship is 
very simple, viz., that in open policies the under
writer pays the same alequot part of the sum ho 
has agreed to insure as the damage or the expense 
of repairing it is to the ship’s value at the com
mencement of the risk; in valued policies he pays 
the same proportion of the valuation in the policy: ” 
(Arnould on Marine Insurance, c. 5, s. 10, article 2.)' 
“ The partial loss,” says Lord Campbell in K nigh t 
v. F a ith  (15 Q. B. 669, 670, in which case the 
ship had not been repaired), “ must be calculated 
on the same principles as if she had actually 
been repaired and proceeded on her voyage, 
or had foundered at sea without having been 
repaired soon after the policy expired.” He 
admits the difficulty of proof in such cases of 
the amount of the damage, but says that it 
can be overcome. Willes, J., in Lidgett v. 
Secretan (ubi sup.), seems to me to say elabo
rately the same thing. In  none of the authori
ties, such as Stevens, Benecke, Park, Phillipps, 
or Parsons, is any different rule suggested for 
fixing the amount of damage, and adjusting the 
loss, in the cases of the ship having been repaired 
or left unrepaired. I f  this proposition as to there 
being no different rule for ascertaining the amount 
of damage in the cases of actual repairs done and 
an estimate of repairs not done, is true, it seems 
to me to follow that, if the assured does not repair, 
and does not sell, and the accepted estimate for 
repairs equals or exceeds 100 per cent, of the sum 
insured, the principle adopted and approved in 
Aitchison  v. Lohre (ubi sup.) is equally applic
able in such a case as to the case in which 
repairs have actually been done. The only differ
ence between the two cases is the mode of proving 
the amount of damage. But mode of proof does 
not alter liability. In  such a case then the assured 
would recover 100 per cent, of the sum insured, 
and the value of the unrepaired ship would not 
be taken into the account. I t  seems to roe to 
follow that, if the assured keeps the ship unre
paired until the expiration of the time fixed in the 
policy, or at all events until the day of trial, he 
may sell the ship the day after, and the proceeds 
of such sale cannot be brought into the account.

The question in this case is whether, if the sale 
takes place on the day before the one or the other 
event, the proceeds of the sale are to be taken 
into account. A ll the other propositions advanced 
in argument are answered by the preceding con
siderations. And as to this, the first observation
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which strikes nie is, that a distinction between a 
day before and a day after is too minute to have 
been treated as a distinction by business men; and 
the second, which seems to me, following the other, 
to be of immense force, is that none of the 
great masters who have dealt with the subject 
of the adjustment of an average loss on ship 
have in any way glanced at a different mode 
of adjusting such a loss if the ship should 
be sold before the adjustment or after it. Not 
one of them has ever alluded to such a rule 
as has been acted upon by Lindley, J. in the 
present case. I t  is said that the circumstances 
of this case were never present to their minds. 
But it is inconceivable to me that Stevens, 
Benecke, Park, Arnould,Phillipps, Parsons, writing 
exhaustive treatises on maritime insurance, should 
all have overlooked the possibility of such a case 
arising. The more natural, the more just con
clusion seems to me to be, that they knew but of 
one rule of adjusting a partial or average loss on 
ship. I t  is said further, that the case has never 
been present to the minds of the great judges who 
have enunciated the rule of adjusting an average 
loss on ship. Is that possible? The^circum
stance has actually been before them in every 
case in which the shipowner or master has con
sidered that the damage done to the ship amounted 
to a constructive total loss, and has thereupon 
sold her unrepaired, but where the owner has 
failed at the trial to prove that there was a con
structive total loss. In  every such case the owner 
-has recovered as for a partial loss, and no different 
mode of calculating the loss from the ordinary 
mode has been suggested. The point was surely 
distinctly before Lord Campbell in K nigh t v. 
F a ith  (15 Q. B. 649), where the ship had been 
sold. And he thus in such a case lays down the 
rule (at page 669): “ However, if there has not 
been a total loss of the ship, actual or construc
tive, with notice of abandonment, it lies upon the 
assured to Bhow the extent of the injury which 
the ship sustained from the accident, together 
with the sum which would be required lor re
pairing it; and from this there would be the 
usual deduction of one-third new for old. I t  is 
not possible to my mind that so great a judge 
should not have added this caution if the sup
posed rule existed: “ Provided that the proceeds 
of the sale of the ship must be deducted, as she 
has been, in fact, sold by the master. But I  will 
endeavour further to consider this matter. I t  
seems to me that it can be solved by considering 
what it is against which the underwriter insures. 
I t  is true that the contract of insurance is a con
tract of indemnity, and that the insured must not 
be paid more than is sufficient to indemnify him 
against the loss which the underwriter by the 
contract of insurance has agreed to indemnify. 
But the question is what is the loss against which 
the contract indemnifies? Whatever the assured 
may gain or lose by the accident by reason of 
matter outside the contract of indemnity, is not 
matter to be considered between the assured 
and the underwriter in settling the loss which 
is within the contract. As, for instance, if 
the matter insured is marketable goods—suppose 
them bought for 100Z. and insured for 100Z., and 
suppose the market to which they were to be 
carried is so gone down that if the goods arrived 
there they would sell for 50Z.—and if the goods are 
totally lost in the voyage, the underwriter muBt

pay 100Z., although the assured, by reason of the 
accident, is 50Z. the better than he would have been 
if the accident had not happened. The fall of the 
market being a matter outside the contract of in- 
suranceis not a matter to be considered in adjusting 
the loss,and therefore the assured recovers thelOOZ. 
So, if such goods upon such markets were in the 
voyage damaged to the extent of 75 per cent., the 
assured would be entitled to receive 75Z., and so 
would he the better by 25Z. than if the accident 
had not happened. The question then is, what 
is the loss against which the underwriter agrees 
to indemnify ? I t  is the loss whioh the assured 
intends to cover, and which the underwriter 
knows that the assured intends to cover. In  
the case of an insurance on marketable goods, it  
is known to both that the object of the assured in 
conveying such goods from one place to another 
is that they may be sold at a profit. In  order 
that such a result may ensue, they should arrive 
and arrive undamaged. I f  they do not arrive at 
all, the assured is put in the same position as he 
was at the beginning of the adventure if he is 
paid the price at which he originally bought the 
goods. I f  the goods are damaged, he is put into 
that position by being paid a percentage of such 
price. The identity of the goods is immaterial 
to him. Goods for purchase and sale are exactly 
represented by money. But a ship is not in com
merce treated by its owner as a subject of pur
chase and sale in either one market or another. 
I t  is used in commerce, as Arnould notices, by its 
owner a3 a machine for carrying cargo backwards 
and forwards for prices determined by suc
cessive contracts of affreightment. I f  the ship be 
totally lost, the only method of indemnifying the 
shipowner, that is, of placing him in the position 
he was in at the commencement of the risk, is to 
pay him the then value of the ship. But, if the 
ship is damaged, the immediate business incon
venience and loss to the owner is, not that a sale 
of the ship is thereby prevented or injured, but 
that he is prevented, by reason of the damage, 
from using the ship as a carrying machine to earn 
freight. That inconvenience is not to be cured 
by buying another ship or by selling the damaged 
ship. A  ship damaged in some distant port, 
though she can there be repaired, cannot be re
placed by the purchase of another ship at home; 
the business inconvenience to the shipowner, 
i.e., the loss in his business, can only be 
met by repairing the ship so as to make 
her as good a carrying machine as she 
was before. That is the object he desires 
to attain by the insurance. The loss he desires to 
cover, and which the underwriter knows he desires 
to cover, is therefore the cost of repairs, not the 
diminution in value of the ship to sell. The cost 
of repairs is therefore the matter to be indem
nified. The loss in value to sell is not the loss 
against which the shipowner insured. The injury 
to or loss by a sale is no more within the purview 
of the contract of insurance on ship than is the 
loss of market in the case of an insurance on 
goods. Loss or gain by a sale of the ship is 
therefore not a matter to be considered between 
the assured and the underwriter in adjusting 
either a total or a partial loss on ship. This seems 
to me the reasoning by which all writers on insur
ance, and all judges who have dealt with insurance, 
have laid down the one and sole rule which they 
have laid down for the adjustment fora partial or
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average loss on ship. And as was said in A itch i- 
son y . Lohre (ubi sup ), if this has been accepted 
aB a sole and only rule by merchants and 
underwriters for many years, it is now a rule 
which is part of the contract of insurance on ship. 
According to that rule, no evidence that the ship 
had been sold, or of what were the proceeds of 
the sale of the ship, is properly admissible in 
evidence in an action brought simply to recover a 
partial or average loss on ship. As to the case of 
Stewart v. Steele it seems to me, I  confess, to be 
the most unsatisfactory case, as reported, with 
which I  have ever had to deal; every observation 
made by the judges during the argument seems 
to show that their minds were bent on the consi
deration of a case in which, after a partial damage, 
the ship is totally lost. In  such case it is settled 
that partial damage actually repaired is to be paid 
for, but that repairs not done are not to be taken 
into account. Different reasons are given in the 
final judgments why the cost which would have 
been incurred if the wales had been replaced was 
not to be allowed. In  simple truth, l  do not 
gather the reason why such cost was disallowed. 
No writer has ever deduced any rule from that 
case. The case was cited before Lindley, J., and 
before us, from 5 Scott N. R„ for the purpose of 
relying on a supposed dictum of Maule, J., at 
page 950, that “ as to the supposed duty of the 
underwriters to pay for the repairs, that is a mere 
fallacy, and the frequent statement of the proposi
tion will not make it the less fallacious; the law 
caBts no such duty on them.” The proposition 
so stated startled me exceedingly. Underwriters 
have for years paid for repairs. I  felt certain 
it  was not correct. And it is not true that Maule,
J. stated such a proposition. What he did state 
is shown in the report in the Law Journal (11 
L. J. 165, 0. P.). He, in answer to an argument 
to the contrary, stated that the underwriters had 
no duty to do the repairs to the ship. That pro
position has no effect on the solution of the 
present case, though it is most undoubtedly true 
I  would add that none of the terms on the face 
of the policy can help us to a solution of the 
present question, because, as is stated by Arnouid, 
a policy of insurance in its present form is mainly 
construed according to long settled and admitted 
usage of merchants and underwriters. The defect 
in the judgment under review seems to me, with 
defereuce, to be, that it has misapplied the doctrine 
that a contract of insurance is only a contract of 
indemnity. I t  is true that it must not more than 
indemnify against the loss which it covers; bur, it 
is also true that it has nothing to do with gains 
or losses which are outside the contract by which 
it  undertakes to indemnify against the losses 
which it does cover. One is naturally startled at 
the facts of the present case; but they are wholly 
abnormal, and it is in my opinion, most dangerous 
to mercantile business to tamper with a settled 
rule of adjustment of liability and olaim in order 
to meet a case which will in all probability never 
happen again. I  therefore am of opinion that 
this appeal and the plaintiffs' claim ought to be 
allowed.

Judgment affirmed.
Solicitors for plaintiffs, Dyne and Holman.
Solicitors for defendants, Hollams, Son, and

Coward.
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M arine insurance— General average— Practice o f  
average adjusters—N o t evidence o f custom o f 
trade.

A  long-continued practice o f average adjusters who  
prepare their statements according to the law as 
la id  down by the courts is no evidence o f such a 
custom or usage o f trade as can be im p lied ly  in 
corporated in  a contract between a shipowner and  
owner o f cargo.

The defendants who were the owners o f cargo in  an  
action against them by the shipowner to recover a 
general averge contribution in  respect o f expenses 
caused by the ship p u ttin g  in to a po rt o f refuge, 
landing, storing, and reshipping the cargo, and  
leaving the port, alleged a custom of trade that 
in  such a  case the expenses incurred in  and about 
warehousing the cargo were apportioned among 
the owners o f the cargo alone, and the expenses o f 
reshipping the cargo, po rt dues, fyo., were borne by 
the owners o f the ship and fre igh t.

Several witnesses were called who gave evidence to 
the effect that f o r  sixty or seventy years the 
practice o f average adjusters had been as stated 
by the defendants, but that, in  consequence o f the 
decision in  Atwood v. Sellar (4 Asp. M ar. L . C 
168; L . Rep. 6 Q.B. D iv . 286; 42 L . T. Rep. N . S. 
644) some average adjusters had altered their 
mode o f adjustment in  such a case.

Held  (affirm ing the decision o f the learned judge a t 
the tr ia l) , that this was not evidence o f a  custom 
of trade which could be left to the ju ry .

This was an action brought by the owners of a 
ship against the owners of the cargo to recover 
a general average contribution amounting to
77Of. 2s. U .

During the voyage from Rangoon to Liverpool 
the ship met with heavy weather and sprang a 
dangerous leak, in consequence of which the 
master took refuge in the port of St. Louis, 
Mauritius. A t St. Louis the vessel was repaired,, 
in order to enable her to prosecute her voyage to 
Liverpool, and certain expenses were incurred 
which the plaintiffs alleged were a proper subject 
of general average.

The expenses consisted among other things of 
charges for pumping the ship, for landing, storing, 
and re-shipping the cargo, and for port dues in 
respect of entering and leaving the port.

The defendants denied that the expenses were 
the subject of general average, and alleged that 
at Rangoon and at Liverpool, and elsewhere in 
England and in the British empire, there had 
been and was a well-known and approved usage 
and custom of trade amongst shippers, ship
owners, merchants, underwriters, and average 
staters, that expenses incurred in and about the 
warehousing, storing, and reshipping of cargoes 
rendered necessary for the purpose of repairing 
damage occasioned to the ships on board of which 
they were laden by perils of the seas, and also 
expenses incurred for and in and about defraying
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port charges, pilotages, and other outward bound 
dues to enable the ships to proceed on their 
voyages with their cargoes, were not contributed 
for by any general average or payment in the 
nature of general average among all the owners 
of the ship, freight, and cargo on board any ship, 
but that the expenses of warehousing and storing 
the cargo were apportioned among the owners ot 
the cargo alone, and the expenses of reloading 
the cargo, the port charges, pilotage, and other 
outward dues, are apportioned amongst and 
borne by the owners of the ship and freight.

The defendants paid into court the sum of 
6811. 13s. Id. for storing and warehousing the 
cargo, but denied that they were liable in respect 
of any expense incurred in reshipping the cargo, 
port dues, or any expenses subsequent to re
loading.

When the case came on to be tried several 
witnesses were called on behalf of the defendant 
in support of the custom, and they gave evidence 
to the effect that for sixty or seventy years it had 
been the uniform practice of average adjusters, 
to charge expenses of this kind in the manner 
contended by the defendant, but that, in conse
quence of the decision in Atwood v. S ella r (4 
Asp. Mar. L. C. 153), some average adjusters 
had changed their mode of adjustment in such 
cases; and that it was the duty of average 
adjusters to prepare their statement in accord
ance with the law, and to adapt their practice 
to the law as laid down by the courts from 
time to time. The learned judge refused to leave 
this evidence to the jury, on the ground that it 
was merely evidence of the practice ot average 
adjusters, and no evidence of a usage or custom 
of trade. The defendants obtained a rule wist tor 
a new trial on the ground that the learned judge 
was wrong in holding that there was no evidence 
of a usage or custom of trade to go to the jury.

Cohen, Q.C. and H . D. W arr (0. Bussell, Q.C. 
with them) for the plaintiff showed cause against 
the rule.—The learned judge at the trial held that 
it  was for the defendants to prove the custom 
alleged in the statement of defence. Several 
witnesses were called, and the judge held that le 
evidence did not amount to any evidence ot a 
custom of trade, but that it  was merely evidence 
of the practice of average adjusters, who regulated 
their mode of adjustment by the law. There are 
two questions: First, whether there was any 
evidence ot a custom, and secondly, whether it has 
any of the legal incidents of a custom. I t  is 
important to see what the custom is at Liver
pool, the port of destination; and since the 
case of Atwood v. Sella r (4 Asp. Mar. L C .  
153; 42 L. T. Rep. N. S. 644; o Q. B. Div. 
342) the practice there has not been uniform, 
where the putting into port was not in con- 
sequence of a general average sacrifice. A t any 
rate, after the decision in Atwood v. Sella r there 
has not been a uniform custom at Liverpool. 
Secondly, we say that this so-called custom or 
usage of trade has not the legal incidents of a 
custom. The characteristic of a custom is that it 
differs from the law or what the law would imply; 
but the evidence here is that the average adjusters 
altered their practice when any alteration was 
made in the law, and, in fact, merely adjusted 
according to the law. A  custom could not be 
incorporated into the contract unless it was a legal

custom generally existing at Liverpool. The 
evidence was properly rejected by the learned 
judge at the trial.

B utt, Q.C. (Webster, Q.C. and Myburgh, QC. 
with him) for the defendant in support of the rule.
_There has never been a different mode of adjust
ing. O n r  witnesses do not go so far as to say that 
a different practice prevails in Liverpool. All 
that the evidence amounts to is that since the 
decision in Atwood v. Sella r some average 
adjusters have taken a different view inoneor two 
cases, but that will not prevent the custom exist
ing, and we say that the evidence called for the 
defendant showed that lor a great many years it 
had been the practice of a v e ra g e adjuste-s to treat 
these expenses as particular average. A similar 
sort of question arose in the case of The Copen
hagen (1 C. Rob. 159). [G e o v b . J W n a t  do you 
say is the difference between this case a> d A tw o o d  
v. Sellar ?] We say that the custom in the case of 
Atwood v. Sellar is not properly stated. The 
evidence in the present case goes further, lhe  
learned judge at the trial ought to have left the 
evidence to the jury.

G r o v e , J.—This was an action brought by the 
shipowner against the owner of goods claiming for 
a general average contribution in respect of certam 
charges for loading, storing, and re-shinpi"g the 
cargo and for port dues in respect of entering 
and leaving the port. The case was tried b> fore 
Lopes, J., and the rule for a new trial was granted 
on one point only, viz., on the ground that the 
learned judge ought to have left to the jury certain 
evidence that was given on behalf of the defend ant 
of a usage of trade. Certain witnesses, who were 
average adjusters, were called for the defendant, 
and they stated that, for sixty or seventy years, it 
had been the practiceof average adjusters to charge 
some of these charges as particular average, and 
it was said that this was evidence to be laid before 
the jury of a custom by whLh the parties were 
bound, and of the mode of average adjustment in 
mercantile law. The learned judge held that this 
evidence did not prove a cuBtom or usage of trade, 
and withheld it from the jury, and on that point, 
only the rule was granted by the court.

Now, I  am of opinion, having heard the case 
argued, and having looked into lhe case, that 
the learned judge was right in refusing to leave 
the evidence to the jury. The practice stated 
by the witnesses was alleged to have been 
uniform up to a certain time, but in conse- 
quence of the decision in Atwood v. Sellar 
(ubi sup.) several average adjusters changed 
their practice, and several of the witnesses said 
that they adopted the practice because it was the 
law, and when the law changed they altered their 
mode of adjustment. The question, therefore, 
is, whether this could be said to be such a mercan
tile custom as must be read into the contract and 
bind the parties. I t  has not the general charac
teristics of a custom, and appears only to be the 
practice of skilled men who adopted the practice 
because it was the law. That, to my mind, is not 
a custom. I f  there was no authority on the point, 
it is possible that I  should have taken more time to 
consider the matter, but to my mind the case ot 
Atwood v. Sellar (ubi sup.) is an authority directly 
in point. Two distinctions between that case and 
the present one were put forward by Mr Butt. 
The first was that, in the case of Atwood v. Sellar
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the injury to the vessel was a subject of general 
average, and that being the cause of putting into 
port, the subsequent loss might follow the general 
character of the injury to the vessel. No doubt 
that is a distinction, but upon the one point on 
which it is necessary to decide this case it does not 
apply. Anotherdistinction pointed out by Mr. Butt 
was that in Atwood v. Sellar all that was found 
was that this had been the practice of average 
adjusters for seventy or eighty years, but it was 
not found as a matterof fact that persons paid upon 
the computation so found, whereas in the present 
case it is proved that merchants paid upon these 
computations. This is merely a distinction in 
words. I f  it was found in Atwood v. Sella r that 
this was a mere theory, the court would not have 
arrived at the decision they did. Now Atwood 
v. Sellar was this: A  ship on her voyage to 
Liverpool encountering severe weather, the fore 
topmast had to be cut away, and in its fall caused 
other damage to the ship, which was thereby 
compelled to put into pore. In  order to efEect 
the repairs and to enable the ship to proceed on 
her voyage, it was necessary to discharge a por
tion of the cargo, and expense was incurred in 
landing and warehousing it. The repairs having 
been effected, expense was incurred in reshipping 
such portion of the cargo. I t  was found that for 
seventy or eighty years it had been the practice 
of English average adjusters in adjusting losses 
where ships have put into port to refit, whether 
such putting into port has been occasioned by a 
general average sacrifice or a particular average 
ioss, to treat the expense of discharging the cargo 
as general average, but the expense of warehous
ing it as particular average on the cargo, and the 
expense of re-shipment of the cargo and pilotage, 
port charges, and other expenses incurred to 
enable the ship to proceed on her voyage, as par
ticular average upon the freight. The owners of 
the ship claimed to have the expenses of ware
housing and re-shipment of cargo, and the pilotage 
and other expenses of leaving port, as matter of 
general average, and sued the owners of the 
cargo for contribution in respect thereof. I t  was 
held by Cockburn, C.J. and Mellor, J. that the 
plaintiffs were entitled to recover on the ground 
that the expenses were all incurred in further
ance of the common purpose of prosecuting the 
adventure and for the benefit of the cargo as well 
as the ship; and by Manisty, J. that the practice 
of average adjusters having existed for so long a 
period must be deemed to be the general mercan
tile usage of the country, and as such to have the 
force of law. The Court of Appeal upheld the 
decision of the majority of the court. Now, I  
say nothing upon this decision on the general 
question whether certain charges should be 
treated as general or particular average. The 
only point in that decision which is directly in 
point here is that the majority of the court below 
and the Court of Appeal discarded the practice of 
average adjusters. AH we have to say is whether 
the evidence given of the practice of average 
adjusters is evidence of a custom or nsage of 
trade, and I  am of opinion that it is not, and that 
this rule should be discharged.

M athew, J.—The sole question for our deter
mination in this case is whether or not the evidence 
ought to have been left to the jury. The action 
was brought by the owners of ship against the 
owners of goods to recover a gc neral average con

tribution, and the defendants set up as a defence 
“ that the said cargo of rice was laden on board 
the said ship or vessel O la f Feygrason at Ran
goon, a port in the East Indian possessions of 
Her Majesty the Queen of England and Empress of 
India, to be carried to Liverpool in pursuance of 
the terms of a certain contract, and before and'at 
the time of the making of the said contract there 
had been and was at Rangoon, and at Liverpool, 
and elsewhere in England, and in the British 
Empire, a well-kncwu and approved usage and 
custom of trade amongst shippers, shipowners, 
merchants, underwriters, and average staters that 
expenses incurred in and about the warehousing, 
storing, and re-shipping of cargoes rendered 
necessary for the purpose of repairing damage 
occasioned to the ships on board which they were 
laden by perils of the seas, and also expenses in
curred for and in and about defraying port 
charges, pilotage, and other outward dueB to 
enable the said ships to proceed on their voyages 
with the said cargoes are not contributed for by 
any general average or payment in the nature of 
general average among all the owners of the ship, 
freight, and cargo on board any such ship; but 
that .the expenses of warehousing and storing 
such cargo are apportioned amongst the owners 
of the said cargo alone, and the expenses of re
loading such cargo, the port charges, pilotage, 
and other outward dues are apportioned amongst 
and borne by the owners of the ship and freight, 
of which said usage and custom the plaintiffs and 
defendants at the time of the makiug of tho said 
contract for the carriage of the said cargo of rice 
had notice, and the plaintiffs and the defendants 
made the said contract with reference thereto, 
and that by reason of the said usage and 
custom the defendants were not liable to pay 
the said sum of 770Z. 2«. lid ., or any part thereof, 
save the sum of 681Z. 13». Id. so paid as aforesaid.” 
A  similar question had been raised in Atwood 
v. Sellar, and the Court of Appeal in that case 
had pronounced against the alleged usage. The 
evidence in that case had been taken before an 
arbitrator, and he stated the conclusions at which 
he arrived in the form of a special case. The 
evidence for the defendants in that case, as in the 
present, was of this nature. I t  was shown that 
for a long period of time mercantile men had 
made payments upon the footing of the supposed 
usage, and it was said that each payment was a 
recognition of the usage, and that its existence as 
a usage of trade was therefore demonstrated. On 
the other hand, it was sought to be shown for the 
plaintiffs that the uniformity of practice relied 
upon by the defendants was not due to a common 
understanding among mercantile men that the 
law should not be followed, but was referable to 
mere mistake as to what the law really was. I t  
was said that the alleged custom was unreasonable, 
because it had the effect of transferring the 
liability of one person to another, and that there 
was no sensible explanation of its origin or use. 
The true reason, it was said, why payment on the 
footing of the supposed usage wus made was this, 
viz., that average adjusters had been in the habit 
of distributing the expenses in question in a par
ticular way in ignorance of their real legal 
character, and that merchants had paid upon the 
supposition that the adjustments were correct in 
point of law. In  support of this view, evidence 
was laid before the arbitrator to show what the
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business of English adjusters really was, and the 
extent of the authority conferred upon them by
mercantile men when employed to make a state
ment of average. U  pon the evidence before him, 
the arbitrator found that “ I t  is, and for from 
seventy to eighty years past has been, the practice 
of British average adjusters in adjusting losses 
in cases where Bhips have put into port to rent, 
whether such putting into port has been occasioned 
by a general average sacrifice or a particular 
average loss, to treat the expense of discharging 
the cargo as general average, the expense ot ware
housing it as particular average on the cargo, and 
the expense of the re-shipment of the cargo, pilot
age, port charges, and other expenses incurred to 
enable the ship to proceed on her voyage, as par
ticular average upon the freight. Gases o pu nig 
into port in consequence of general average 
sacrifice only, and where there is no par ic u  ar 
average loss at all, are not of frequent occurrence; 
but such cases, and cases where the substantial 
cause of the putting into port is a genera average 
sacrifice, are sufficiently common to establish a 
regular practice of treating the expenses in case 
of a general average sacrifice in the way above 
described. Average adjusters regulate their 
rules of practice in accordance with what they 
consider are the legal principles applicable to 
the subject. There is an association of average 
adjusters, which holds meetings from time to 
time, at which the rules of practice are discussed 
and altered or modified with reference to legal 
decisions,” and upon this the court pronounced 
the following opinion: “ The special case 
states a long - continued practice ot British 
average adjusters in adjusting losses in cases 
where ships hare put into port to refit, whether 
such putting into port has been occasioned 
by a general average sacrifice or a particular 
average loss, to treat the expenses of dis
charging the cargo as general average; and the 
expenses of warehousing it as particular average 
on the cargo, and the expense of the re-shipment 
of the cargo, pilotage, port charges, and other 
expenses incurred to enable the ship to proceed on 
her voyage, as particular average upon the freight. 
I t  was not, however, and could not reasonably be 
contented for the defendants that the practice 
could be put so high as a custom impliedly in
corporated in the contract between the parties and 
during the course of the argument we intimated 
our opinion,founded on the language ot the special 
case with regard to this practice, and especially 
the language of the fifth paragraph, that the 
question between the parties must be decided m 
accordance with legal principles and authority, 
which the practice of the average adjusters pro
fesses to follow.” With the conclusion of the 
arbitrator in Atwood v. Sellar, and the opinion 
expressed upon it by the Court of Appeal, as we 
were informed in the course of the argument, there 
has been some dissatisfaction, principally, as it 
would seem, among average adjusters, and it was
determined tbatevidenceastoananalogous practice
of average adjusters should be given in another 
case for the purpose of showing that the arbitrator 
had been mistaken in the inference drawn by him, 
and that the practice ought to be treated as part 
of the law merchant. Accordingly this action has 
been brought, and several witnesses, average 
adjusters, and mercantile men were called by the 
defendant at the trial, and we have to say whether

their testimony ought to have been submitted to 
the jury as evidence of the alleged mercantile

USI  am of opinion that the evidence justifies a clearer 
and more conclusive inference against the existence 
of any usage of trade, founded on the practice ot 
average adjusters, than that embodied in the find
ings of the arbitrator in Atwood v. Sellar- AIL 
the witnesses agree, as it seems to me, in this case 
that it is the duty of English average adjusters to 
prepare their statements in accordance with the 
law, and that they are employed by mercantile 
men for this purpose, and that it is their custom 
to adapt their practice to the law as laid down by 
the courts, and to correct their practice from time 
to time when it is shown not to be in conformity 
to legal principles. I  think the learned j udge was 
right in his decision. I  will add that I  think it 
would be matter for regret if English average 
adjusters were em'barressed in their efforts to 
emancipate themselves from the mistakes of their 
predecessors by a suggestion that their mistakes 
were now embodied in the mercantile law, and 
could he set right by no easier method than by an 
act of the Legislature. I  desire further to guard 
myself from being supposed to pronounce an 
opinion on the law.

Solicitors for plaintiff, Field, Jloscoe, and Co., 
agents for Bateson and Son, Liverpool.

Solicitors for defendants, Waltons, Bubo, and 
Walton.
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APPEAL FROM THE PROBATE, DIVORCE, AND ADMIRALTY
DIVIS ION (ADM IRALTY).

Damage — Collision  — Suez Canal —  Compulsory 
pilotage—Duties o f p ilo t— Regulations—Con- 
cession.

The employment o f a p ilo t in  the Suez Canal, 
though compulsory, is not o f such a nature as to 
exempt the owners o f a ship fro m  lia b il ity  fo r  
damage done to another ship by the negligence 
or want o f s k ill o f such p ilo t.

B y  the Regulations o f the Suez Canal a p ilo t is  to 
advise the master o f the sh ip ; but the master 
remains responsible fo r  the navigation o f the 
ship.

Such regulations are not u ltra  vires.
Per Brett, L .J . : Observations on the general duties 

o f a p ilo t as understood in  England.
T his was an appeal from a decision of Sir Robert 
Phillimore, by which, on the 2lst Eeb., he had 
decided, in a judgment on a special case, that the 
owners of a British ship were nob exempted from 
liability for damage done to another British ship 
in a collision which took place in the Suez Canal
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by reason of the employment of a pilot by com
pulsion of law.

The case is fully reported ants, p. 485, where 
the facts of the case, the special case, and enact
ments referred to are set out.

J u ly  4.—The appeal came on for hearing.
B utt, Q.O. and Nelson for the appellants.
Cohen, Q.C. and D r W. G. F . P h illim ore  for the 

respondents.
The arguments used were the same as in the 

court below, and, in addition to the cases therein 
cited, reference was made by the respondents 
to the case of The M a ria  ( I  W. Rob. 95).

Lord Coleridge, C.J.—This case has been 
very ably argued by M r Butt, for the defendants; 
but, except that it  had been so well argued by 
him, I  should have said it was not arguable. 
However, I  am of opinion that the judgment of 
the court below was correct.

B bett, L.J.—I  am of the same opinion, and for 
the same reasons. I  agree with the reasons given 
by the judge of the Admiralty Court. The case 
is certainly a new one. Two objections have been 
taken, as I  understand them (1) That assuming 
the law to be within the power of those who made 
it, inasmuch as the pilot and the captain are the 
agents of the owners, the defendants, the owners 
of this ship, are liable. (2) That the persons 
who made these articles had not authority to 
make them, as if they compel shipowners to pay 
for a pilot, and so far impose a pilot upon the ship, 
any limit of such pilot’s usual authority was u ltra  
vires. As to the facts on which a question as to 
whether it was u ltra  vires can be raised: Upon 
the regulations made for the management of the 
Suez Canal, we are all of opinion that, if  it  is a 
regulation of the canal in that country, there 
seem lo be no facts stated on which it can be pro
perly averred that the authorities of the canal had 
not power to make the regulation. Then it is 
said that the regulation does impose upon the 
captain of a vessel the necessity of taking a pilot, 
and it is said that, the moment you have a pilot 
compulsory on board, the meaning is you are to 
give up the navigation of the ship, and if you do 
give up tbe navigation from the fact of its being 
compulsory, then you know the consequences. 
There are statutes applicable to different parts of 
the United Kingdom which put upon a ship
owner whilst in those parts a compulsory pilot. 
As to the English statutes, none of them state 
what is the duty of the pilot when he is so 
on board. The duty of a pilot in England is too 
well known and too universally applied to require 
any enactment with regard to it at all. I t  is to 
regulate the navigation of the ship, and to conduct 
it  so far as the course of the ship is concerned. 
He has no other power on board the ship; he has 
no power over the discipline of the ship ; he has 
no power over the cargo on board; and he has 
no power with regard to the various matters 
which are necessary to enable him to perform 
his duty ; he cannot place a man on the look-out, 
or regulate the place at which the look-out man 
shall be on board the ship. He has nothing to do 
but to control the navigation. I f  a ship 
be a sailing ship, it is known that she cannot 
steer in a particular way without her sails 
being regulated as to quantity and as to posi
tion ; and, therefore, for the purpose of steer
ing the ship the pilot is the person on board an

I English sailing ship who gives the orders with 
regard to the sailing. I t  is obvious, therefore, 
that, in order to steer a ship on her course, he 
gives the orders as to the time of tacking and as 
to the mode of progressing. A ll the orders which 
an English pilot has to give are the orders for 
regulating the course of the ship upon the waters. 
He knows the course she has to take, and must 
take.

Well, upon the English law, applying the 
principles of law to such an employment, I  should 
say. if yon are compelled to put a man in that 
position where he is to exercise those powers, then 
he is not a person who, in the exercise of those 
powers, is to act according to your directions. 
With regard to them he is to exercise the Dower 
himself—at all events, you are not bound to give 
him orders. He is put there for a special pur
pose; therefore, so far as the exercise of those 
known powers are concerned, if, in the course of 
the ship upon the waters, damage arises by reason 
of his regulating the course of the ship, the 
owners are not liable. But if the ship, in conse
quence of the want of a look-out man, goes wrong, 
then, although the pilot has given the orders as to 
the course, yet, inasmuch as the course goes 
wrong, because he has not the proper information 
given him by the master and the crew, it is not 
the fault of the pilot, it is the fault of the master 
and crew, and therefore the owner is liable. So, 
if the pilot gives an order to the man at the wheel 
to steer a course which would be the right 
course, and he does not obey it, or obeys it too 
late, then, though the course of the ship is wrong, 
it is not solely the fault of the pilot, and there
fore the owner is liable. There have been some 
cases referred to with regard to the English law, 
where it has been enacted that you must take a 
pilot, and if you do not take him you must never
theless pay for his services. That is the case of 
The General Steam N avigation Company v. The 
B rit is h  and Colon ia l Steam N avigation Company 
(3 Mar. Law Cas. O. S. 168; Id . 237; L. Rep. 
3 Ex. 330; L. Rep. 4 Ex. 238; 19 L. T. Rep.
N. S. 357 ; 20 L. T. Rep. hi. S, 581). There the 
master was bound to take a pilot at Dungeness, 
and to pay for services to be rendered all the way 
to Gravesend. I t  is true that, for the pur
pose of the decision, it was assumed that 
the pilot might cease to exercise authority—at 
all events the captain was not bound to employ 
him—after passing Yantlet Creek ; but if he was 
coming into the Thames from Dungeness be was 
bound to take him and pay him all the way to 
Gravesend; and it was held that, though from 
Yantlet Creek to Gravesend might be within the 
port of London, where pilotage was not compulsory 
for the ship in question, London being her port of 
registry, yet the obligation to pay a pilot all the 
way to Gravesend was a compulsion on the captain, 
in a sense. With regard to the case of Lucy  v. 
Ing ram  (6 M. & W. 302), that does not apply, 
because it was decided on an interpretation of a 
section of an Act of Parliament (6 Geo. 4, c. 125) 
which relieved the shipowner though the pilot 
was not compulsory, if the pilot was acting under 
the provisions of the statute; and it was held 
that he was acting under the provisions of the 
statute. Now, the foundation of the English law 
is, that where a person has another put on him 
compulsorily, on certain conditions, and he cannot 
enforce the performance of that which that other
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Las to do, then he is not in the same situation as 
he would otherwise have been, because the rela
tion of master and servant implies that the 
master may have directions at any time. The 
Dutch law and the Belgian law make the employ
ment of a pilot in certain places compulsory. But 
by the law of those countrios the taking of a com
pulsory pilot on board does not relieve the owners 
of responsibility. But it was held in this country, 
nevertheless, that by taking a pilot compulsorily 
in the waters of those states, the English owners 
were relieved from responsibility for an accident 
happening to the ship on the theory of the 
English law : ( The H alley, 3 Mar. Law Cas. O. 8. 
131; L. Rep. 2 P. C. 193; 18 L. T. Rep. N. S. 879.)

But all the theory on which the English 
law is founded seems to fail in this parti
cular case ; because, here, the duty of the pilot 
is not the same as the duty of an English 
pilot, and by this somewhat curious enactment 
it  seems to me that the pilot does not take, in 
this canal, the control or management of the course 
of the ship. He is on board of her. The 
captain is bound to take him and bound to pay 
him ; and he is bound to pay him, though 
the man is not bound to perform the duties 
of an English pilot. Part of the obligation 
which is assumed by a pilot in British 
waters is by this regulation thrown upon 
the captain of the ship. The Suez Canal 
pilot is placed at the disposal of the captain 
of the vessel because of his practical knowledge 
of the navigation of the canal. But the captain 
is supposed to acquire the knowledge and to steer 
the ship so as to avoid danger in the navigation of 
the canal. But as to the peculiarities of the 
steamers and the machinery for stopping and 
going on, &c., the control and management in 
these respects devolve solely upon the captain. 
The only phrase in which I  can accurately describe 
the position of the pilot is, that he is a live chart; 
therefore, the whole duty of Bteering the ship 
remaining with the captain, he must consequently 
do it so as to avoid injury; and, therefore, any 
defect in the steerage is his fault. W ith regard 
to the captain, in this case, though the owners are 
liable if he has been in fault, he was in fault in 
this way, that he misconstrued the powerB that 
devolved upon him. He thought he was in the 
same relation in regard to the pilot as he would be 
in regard to an English pilot. Whether the 
regulation was in English or not, he did not 
understand it, and though bound by it in law is 
not morally to blame.

Cotton, L  J. concurred.—The principle of Eng- 
lish law is, that where a p ilo t is compulsorily taken 
on board and put in charge of the vessel, he is 
not to be deemed the owner’s servant. Here, 
however, the rules under which the pilot was taken 
expressly stated that the master was to remain 
responsible fo r the Bteering of the vessel, and 
tha t the services rendered by the p ilo t were to be 
only by way of advice, and were not to extend to 
orders as to the steering and manoeuvring or the 
speed of the Bhip—an error which actually 
caused the collision. I t  follows that the owners, 
the defendants, are liable for the default of their 
servant, the master.

Appeal dismissed w ith  costs.
Solicitors : For the appellants, Lowless and Go.; 

for the respondents, Pritchard  and Sons.

June 30 and Ju ly  3, 1882.
(Before Lord Coleridge, C.J., Brett and 

Cotton, L.JJ.)
T he M ac.

APPEAL FROM PROBATE, DIVORCE, AND ADM IRALTY 
D IVISION (ADM IRALTY).

Salvage—Jurisd ic tion  o f justices — Mudhopper—  
Ship or boat— D efin ition  o f ship— N avigation —̂ 
Merchant Shipping Act 1854 (17 &  18 Viet, 
c. 104), ss. 2, 458, 460.

A  mudhopper barge used f o r  carry ing  m ud out 
from  a river, and having no in te rn a l means o f  
propulsion, is  a “  description o f vessel used in  
navigation,”  and not being “ propelled by oars,”  
is  a ship w ith in  the meaning o f the word as de
fined by the Merchant Shipping Act 1854 
s. 2, and as such the justices have ju r is 
diction to award salvage fo r  services ren
dered to her when “ stranded or otherwise^ in  
distress on the shore o f any sea or t id a l 
water situated w ith in  the lim its  o f the United 
Kingdom .”

A  vessel may be in  “  distress on the shore ” 
w ithou t being actually aground or in  contact 
w ith  the shore.

The Leda (Stvabey, 40), approved.
Semble, a vessel such as a  mudhopper used to 

transport men and mud, and capable o f being 
guided, though not o f motion, by in te rn a l means, 
is a vessel actually used in  navigation.

T his  was an appeal from a decision of Sir Robert 
Phillimore, by which, on the 1st Feb. 1882, he had 
held that a mudhopper barge used for dredging a 
river and not propelled by oars was not used in 
navigation, and was theretore not a ship within 
the meaning of the Merchant Shipping Act 1854, 
ss. 2, 458, unless she habitually went to sea, 
and that on that account the magistrates had no 
jurisdiction in salvage proceedings against such a 
vessel under sect. 460 of the Merchant Shipping 
Act 1854.

The caBe is fully reported in the court below 
ante, p. 507, where the facts sufficiently appear 
and the sections on which the arguments were 
based are set out.

The appeal came on for hearing on the 30th 
June, and was heard on that day and the 3rd 
July.

B u ckn ill for the appellants.—The learned judge 
gave too narrow a signification to the expression 
“ used in navigation ; ” there was evidence that 
the vessel had been brought over from Holland in 
tow. Her habitual employment was to carry mud 
from the harbour works at Boston out to sea. She 
bad a rudder, and was directed as to her course 
by men in charge of her, and she was found 
actually at sea:

Ex parte Ferguson, 1 Asp. Mar. Law Cas. 8 ; 24 L. T.
Rap. N. S. 96 ; L. Rep. 6 Q. B. 280;

The Andalusian, 4 Asp. Mar. Law Cas. 22 ; 39 L. 1. 
Rep. N . S. 204; L. Rep. 9 P. Div. 182.

But it is not necessary for the purpose of giving 
the magistrates jurisdiction that she should be 
“ used in navigation,” for they have by the 
terms of the section jurisdiction in oases of 
salvage not only of ships, but of boats; and 
this vessel, even if  not a <f ship ” within the 
definition of the Merchant Shipping Act, s. 2,
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is clearly a “ boat,” of which there is no definition 
in the Act.

Dr. W. O. F. P h illim ore  for respondents.— The 
Andalusian (ub i sup.)t only decides that a vessel 
before registration is not a “ duly recognised 
British ship,” and is not, therefore, capable of 
limiting her liability; it does not decide that a 
vessel which is not used or to be used in navigat- 
ingthe sea is a ship. That the distinction between 
a vessel navigating the sea undone only used in the 
river is recognised by the courts, is shown bv the 
case of The C. 8. B u tle r (L. Rep. 4 Ad. &  Ece. 238), 
where it is laid down “ that the criterion as to 
whether a vessel falls under the category of 
* ship’ mentioned in the Act, is whether the vessel 
be one whose real habit and business is to go to 
sea; if so, though propelled by oars as well as 
sails, it is a ship within the meaning of the Act; ” 
as in that case it appeared that the barge in ques
tion did not go to sea, it was held not to be a 
“ ship.” [B rett, L. J.— In  that case the decision 
was on the use of the word “ sea ” in the Regula
tions for Preventing Collisions; the barge was 
not a “ sea’’-going vessel. The question in the 
case at present before us when before the court 
below was,what was the meaning of “ navigation ? ” 
May it not be that anything which carries men 
and materials on the water is a vessel used in 
navigation p] A  “ ship ” requires something more 
than capacity for motion; lighters on the 
Thames and elsewhere are not ships, they are 
not registered. I t  has been decided that the 
Admiralty Court have no original jurisdiction to 
award salvage in the case of a raft of timber adrift 
in tidal waters : (A B a ft o f Timber. 2 W . Rob. 251.) 
Prior to 1840, the only jurisdiction in salvage 
existing was that of the High Court of Admiralty 
and that jurisdiction was confined to services 
rendered on the high seas; in that year it was 
enacted by 3 & 4 Viet. c. 65, s. 6: “ That the 
High Court of Admiralty shall have jurisdiction 
to decide all claims and demands whatsoever in 
the nature of salvage for services rendered to 
. . . .  any ship or seagoing vessel . . . .  and to 
enforce the payment thereof, whether such ship or 
vessel may have been within the body of a countv or 
upon the high seas at the time the services were 
rendered . . . .  in respect of which such claim 
is made;” and it was under that section that 
A  B a ft o f Timber (ub i sup.) was decided, and 
in 1844 the magistrates first obtained juris
diction in salvage claimed under 2001. by 9 & 10 
Viet. c. 99 (the Wreck and Salvage Act). By 
sect. 21 of that Act it is enacted th a t: “ Where 
any person shall have rendered any service except 
ordinary pilotage in the saving or preserving of 
any ship or vessel in distress, or of the cargo 
thereof, or of the life of any person on board the 
same ” the justices should, if the amount claimed 
did not exceed 2001. have jurisdiction. Sect. 40 of 
the same Act extended the jurisdiction of the High 
Court of Admiralty, which under the Act already 
cited was confined to services rendered to ships 
and seagoing vessels, to “ any goods or articles 
found either at sea or cast upon shore,” and 
therefore nnder the Wreck and Salvage Act the 
distinction is clearly drawn between the juris
diction of the magistrates and that of the High 
Court, that of the former excluding and that of 
the latter including such a case as the present. 
This Act (the Wreck and Salvage Act 1844) was 
repealed by the Merchant Shipping Repeal Act
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1854 (17 & 18 Viet. c. 120), sched. But the 
jurisdiction of the High Court had already been 
re-enacted by the Merchant Shipping Act 1854 
(17 &  18 V iefc. c. 104), s. 476, and extended 
over “ wreck,” which within the definition 
clause (sect. 2) would include “ derelict,” 
and therefore would give jurisdiction over this 
mudhopper if it were in contemplation of law 
derelict, which it was not, and possibly in any 
case under the more general provisions of sect. 
476. I t  is also probable that a like juris
diction is given to the County Courts by 
the County Courts Admiralty Jurisdiction Act 
1868 (31 & 32 Viet. c. 71), s. 3, but the jurisdiction 
of the magistrates is given by sects. 458 and 460, 
and is practically a re-enactment of that which 
they had under the Wreck and Salvage Act, and 
does not include this article, which is neither 
“ ship nor “ boat ” nor “ wreck,” and certainly 
is not “ cargo” or “ apparel.” The Merchant 
Shipping Act Amendment Act 1862 (25 & 26 Viet, 
c. 63), s. 49, extends the jurisdiction as to amount, 
but does not alfcct it in any other way. That it is 
not “ wreck ” within the meaning of the Act is 
shown by the case of Palm er v. Bouse and others 
(3 Hurl. & Nor. 505), which decides that property 
not intended to be at sea at all, as a raft of timber 
washed away from its moorings in a river, is not 
“ wreck ” within the meaning of the Act, and that 
the justices have no jurisdiction in such a case. I  
have, therefore, only to satisfy the court that this 
mudhopper is not a ship or boat. Exparte Ferguson 
(ub i sup.) is no authority that it is a ship, even if 
it be taken to decide that a fishing coble habitually 
taken to sea was a ship, as this mudhopper was 
not so taken to sea; she was only, in auy event, 
taken just out of the harbour of Boston and back 
again, her employment being essentially in the 
harbour. But the main question in E x  parte 
Ferguson was, whether “ by reason of a casualty 
happening to or on board of any ship on or near ” 
the coast, a loss of life had ensued; and Lord 
Blackburn, in the course of the argument 
expressed a strong opinion that a casualty might 
be said to happen to a ship if  it ran down a boat 
although no injury was caused to the ship itself, 
or anyone on board; and therefore it was not 
necessary for the decision that the coble should 
be a ship at all, though she was the craft run 
down, and on board which the loss of life occurred. 
[C otton, L.J.—The judgment finds, however, that 
what goes to sea is a ship, and it does not confine 
a ship to what goes to sea.] The definition given 
of a “ship” in Dr. Johnson’s Dictionary is a “ large 
hollow building made to pass over the sea with 
sails.” Of course, to adopt that definition to the 
present time, steam would have to be included as 
a means of propulsion; but it does not include a 
vessel like this, which is not made to pass over 
the sea at all, and has no means of propulsion. 
[C otton, L.J.—Sect, 19 of Merchant Shipping 
Act 1854, dealing with the question of regis
tration, speaks of “ ships . . . .  employed solely 
in navigation on the rivers or coasts of the 
United Kingdom,” &c.] That section refers 
to steamers or sailing vessels which might be 
used at sea, but which in fact are not so used, 
not to a barge or craft like this that could nob be 
so used. [Lord Coleridge.—The word most fre
quently used in the New Testament for the fish
ing vessels in the Lake of Gennesareth is “ship.”] 
In  the New Version the word is more correctly
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rendered as “ boat.” Bat this vessel is not a boat in 
ordinary parlance. Dr. Johnson defines a “ boat ” 
as a “ ship of a small size.” Therefore, if  this 
vessel is not a ship, neither is she a boat, and 
though there is no definition in the Merchant 
Shipping Acts of ‘ boat,” the word is universally 
used there as a thing appurtenant to a ship, in fact 
as a ship’s boat. But, apart altogether from this 
mudhopper being a ship or boat, the justices have 
no jurisdiction, because it  was not “ stranded or 
otherwise in distress on the shore” : (Merchant 
Shipping Act 1854, s. 458.)

B u c k n ill.—This point cannot be raised. The 
defendants have not joined in the appeal, and, 
that being so, are bound to accept the judgment 
for the reason assigned therein.

P hillim ore .—I  am entitled to support a judg
ment which is in my favour on any grounds. 
The Act of Parliament only gives jurisdiction to 
the local justices incases where a vessel is actually 
in contact with the Bhore. Stranded has a well- 
known meaning in mercantile instruments, Buch as 
policies of insurance, and a vessel may well be in 
distress on the shore from other causes than 
stranding : e.g.,it the getting on shore was volun
tary, as for the purpose of discharging a cargo on 
the beach, or to stay a tide, and whilst so on shore 
bad weather comes on, or the vessel caught fire 
or fell over. The Leda (Swabey, 40) was wrongly 
decided, and does not bind this court, though the 
judge below was justified in considering himself 
bound by it, as he states during the argument, 
but was not bound to mention it in his judgment. 
I f  The Leda is correct, then “ on the shore ” means 
“ offthe shore,” or at least “ within three miles 
of the shore.” [B rett, L .J .—Dr. Lushington, in 
referring to the three-miles limit, is only bringing 
home the well-known proposition that if beyond 
three miles it  could not he “ situate  ̂within the 
limits of the United Kingdom.”] Even if that 
be so, according to the ordinary rule of interpre- 
pretation of statutes, there is no authority for inter
preting a clear, definite, and well-known word 
“ on ” to mean “ on or near.”

Lord Coleridge, O.J.—Two points have been 
made in this case, one against the judgment, and 
another against the reasons for the judgment on 
which it is suggested that the judgment cannot be 
supported. The judgment proceeded on a wrong 
ground, and I  think it cannot be supported. I  
think that which was salved, the Mac, undoubtedly 
was a ship. I  think the definition in the Merchant 
Shipping Act is not exclusive but inclusive, and 
that it  may include a good deal more than a 
vessel used in navigation. The definition is, 
« ship shall include every description of vessel 
used in navigation not propelled by oars.” 
I t  may be that this is a ship within the definition, 
and, in my judgment, it is a ship. As to a dumb 
barge getting out to sea, I  agree that it  is a strong 
thing, at first sight, to say that it is a ship. The 
definition might not, on a fair construction, 
include all vessels of that description. In  this case 
the thing is steered by a rudder and towed out, 
and the mud is loaded and discharged by men 
who remain on board. There are various cases 
which have been cited, but it seems to me unneces
sary to adduce any other authority than the 
definition that is given in Dr. Johnson’s Dictionary. 
I t  is plain that this vessel was treated as a ship, 
as explained by the interpretation clause of the

Act of Parliament, and I  should have great diffi
culty in arriving at the conclusion that this large 
barge was not a ship. That would, in the first 
instance, decide the question, because the learned 
judge in the court below seems to have gone upon 
a view of the definition that it was exclusive and 
not inclusive, and bases his decision on the ground 
that it was not used in navigation. He fails to 
deal with the question whether it  was a Bhip. I  
decide this case on the ground that it  undoubtedly 
was a ship.

Then Dr. Phillimore does that which he is 
entitled to do. He says that the judgment may 
be supported by decided cases on other grounds 
which the learned judge of the court below 
did not take advantage of. The point is that, 
upon the facts of this case, this vessel, whioh 
is now assumed to be a ship, was not “ stranded or 
otherwise in distress upon the shore” in a tidal 
water within the limits of the United Kingdom. 
I t  is unnecessary to be so in order to give the 
magistrates jurisdiction to decide, as they did 
decide in this case. Sir Robert Phillimore was of 
opinion that he was bound by the decision of Dr. 
Lushington in the case of The Leda  (Swabey, 40), 
in which he held that “ stranded or otherwise in 
distress on the shore of any sea or tidal water ” 
meant to include otherwise in distress than by 
stranding. I  should have thought, if  he was put 
to decide the section without those words, it might 
be said “ actually physically stranded on the shore, 
and otherwise in distress,” distinguishing it from 
stranding ships or some other danger which con
templated the taking the ground. That is the 
strict physical meaning. He would not extend it 
further than three miles. But in the case before 
him it was within the three miles of the shore, and 
within the meaning of the section. I  am of opinion 
that the judgment of Dr. Lushington was properly 
decided, and that Sir Robert Phillimore was bound 
by the authority of that case, and that his judg
ment cannot be supported on the ground that The 
Leda was wrongly decided, and that the juris
diction of the magistrates only includes cases 
where a vessel is physically in contact with the 
ground.

B rett, L.J.—I  am of opinion that this case 
comes within the words of sect. 458 of the 
Merchant Shipping Act 1854, without the assist
ance of the interpretation clause, and I  think >t is 
also within the interpretation clause. The 458th 
section is: “ Whenever any ship or boat is 
stranded or otherwise in distress on the shore of 
any sea or tidal water situate within the limits of 
the United Kingdom,” and she is rescued, there 
shall be salvage reward. The first question is, 
whether this vessel or this thing, or whatever it 
may be called, came within the words of the 
section as “ any ship or boat ? ” I  cannot help 
thinking that the word “ ship ” there cannot be 
confined to its most technical meaning. I t  is not 
confined to a ship of a peculiar rig, whioh, in 
strictly nautical language, is styled a ship. We 
must go further. There are many vessels, such 
as ship, barque, brig, cutter, and barge. Barges 
are vessels in a sea language. But you do not 
confine these words to the strict interpretation. 
I  can see no reason why they might not include 
all those vessels known amongst sailors. The 
term includes, therefore, all things which are 
built in a particular form for the purpose of being 
used on the water This thing is being used for
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that purpose. How is it  built P I t  is built like 
any other barge, with iron plates instead of wood, 
but on precisely the same frame. What is she 
built for P For the purpose of doing something 
on the water. She happens to be built for carry
ing mud, but is built in the form of a barge. 
She has means of guidance—that is, she has a 
rudder. I t  is said she has no means within 
herself of motive power. Well, that is true. 
She is towed; but towing alone would not con
duct her. She would be a most unwieldy thing 
on the water without a rudder. Therefore she is 
used for the purpose of carrying something on 
the water; and she must carry men on board to 
guide and conduct her. She is called a barge. One 
may often see barges going out in a string behind 
a tug for the purpose of the work they have to do 
outside docks; and you speak of a string of 
barges. They are like any other barges, and they 
are vessels in the ordinary sense—in the sea 
sense; and, unless you can confine “ ship” to the 
strict definition, it must include all things built in 
the ordinary way ; and if vessels are to bear the 
nomenclature of known vessels, I  should say the 
word “ ship ” in this section includes barges as 
well as any other kind of vessel. I t  may be a 
barge is propelled by oars, in which case she is 
not within the definition; but in this case she is 
found not to be so ; therefore she seems to be 
within the section. But, supposing she were not P 
Let us see what, is the interpretation clause. I t  
is not a limited clause. I t  is for the purpose of 
enlarging the term “ ship ” in the section, and 
that is shown by Lord Blackburn in a case that is 
decided. Therefore, it is something more than 
that which would be ordinarily known as a ship. 
I  think the intention of the clause is that, as 
'things are invented which were never before 
known, if such a thing be invented and is used for 
navigation it shall be within the section. Then it 
is certainly a vessel. And what is it used for ? I t  
is used for carrying men, and mud or gravel got 
out from the bottom of the river, and carrying 
them to a certain distance on the water. There is 
nothing in the interpretation clause which Bays 
how it is to be used for navigation, and it comes 
within the ordinary meaning of the term. I  
should say it is for the purpose of navigation, and 
would be within the term “ a vessel used for the 
purpose of navigation.” Would anybody say, 
where there are large steamers lying off the mouth 
of the Mersey, that, supposing you were to build 
a large saloon barge to carry 200 people, but which 
should he towed out to a steamer at the month 
of the Mersey by a tug—would anyone say that 
that would not be a thing used for the purpose of 
navigation P Therefore the principle applies, and 
this barge is within the section and within the 
interpretation clause.

Then the 01 her point is, assuming it is within the 
interpretation clause, she was not in distress “on the 
shore.” I  think that these words have the nautical 
meaning. They are terms used in the Merchant 
Shipping Act. I  take it that they do not mean hard 
and fast on the shore, butin the vicinity of the shore.
I  doubt whether Dr. Lushington intended to lay 
down the limit of three miles. What he said was,
“ in the vicinity of the shore,” and that would 
come within the three miles. I t  was only for the 
purpose of deciding that it was within the limit of 
the United Kingdom that he referred to the 
distance of three miles. Therefore, whatever limit I

[C t. op A pp.

you put on these words, it is obvious to me that, 
looking at the place where this thing was, it was 
close to the shore. Therefore on both points the 
argument of Dr. Phillimore fails. Notwithstand
ing that argument, I  cannot agree with the 
learned judge in the construction he put on the 
word “ ship.”

Cottoh, I j. J.—This is an appeal from a decision 
of Sir Robert Phillimore, holding that the justices 
of the peace had no jurisdiction to make an award 
of salvage in this case on the ground that the 
Mac, a hopper barge, was not a vessel used in 
navigation. I  am of opinion that the judgment 
cannot be supported. The interpretation clause of 
the Merchant Shipping Act 1854 (sect. 2) does 
not confine the ordinary meaning of the word 
“ ship ” to a certain class of vessel or a certain 
method of use, but extends it so as “ to include ’’not 
only every vessel, but“‘ every description of vessel 
used in navigation not propelled by oars.” I  think 
that this vessel would come within the stricter 
definition as being actually used in navigation 
were it necessary so to hold ; but she certainly 
is included in the broader one as being a descrip
tion of vessel used in navigation. “ Ship ” in its 
ordinary acceptance is a generic term for anything 
formed for the purpose of going on the water. 
According to the definition quoted in Johnson’s 
Dictionary, a “ boat” is also a “ ship of a small 
size,” and a ship is fo rm a tum  a liqu id  for the pur
pose of conveying merchandise, &c. by water, in 
contradistinction to a raft, which is not in this 
sense form atum . Now the only precedent which 
has been cited against the jurisdiction is a 
case of A Baß o f Timber (wbi sup ), and therefore 
a case not applicable to what is a ship in the 
ordinary acceptation of the term, or as defined in 
the Merchant Shipping Act. I t  was indeed 
attempted to show that this vessel did not come 
within the definition of a ship, and was not there
fore a proper subject for the magistrates to award 
salvage in respect of, by reference to the case of 
E x  parte Ferguson and Hutchinson (ubi sup.), but 
that case only shows that a fishing vessel which 
goeB to sea and is used in navigation does not 
cease to be a ship within the meaning of the 
Act of Parliament by reason of its being some
times propelled by oars. That a “ ship’’ cannot 
under the Act be confined to vessels going to sea 
or used in sea navigation is shown by sect. 19 of 
the same Act (17 & 18 Viet. c. 104), which in 
giving the exceptions allowed in the law of regis
tration, speaks (infer a lia ) of “ ships not exceeding 
IStonsburden employed solely in navigation on the 
rivers and coasts of the United Kingdom, or on the 
rivers or coasts of some British possession.” But 
apart altogether from these considerations this 
vessel was, in my opinion, herself used in naviga
tion ; her use was to carry mud, and to carry it 
by water, and it is not necessary that she should 
have any means of propulsion within herself.

As. to the second point raised by the respondents,
I  am of opinion that it is clearly competent to them 
to support the judgment of the court below on 
grounds other than those given for the judgment 
in the court below, without themselves appealing 
from a judgment which was in their favour; but 
I  do not think the judgment can be supported 
on the grounds urged. The learned judge, 
though he did not refer to it in his judgment, had 
the case of The Leda (ubi su,p.) before him, and 
considered himself bound by it. We think that
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that case was correctly decided, and that 
“ stranded or otherwise in distress on the shore 
of any sea or tidal water situated within the limits 
of the United Kingdom ” includes the case of a 
vessel not actually stranded, but otherwise in 
distress, near the shore within the limits pre
scribed.

Appeal allowed.
B u ckn ill.—This being an appeal from an inferior 

court, I  had to get leave to appeal to the court, 
and as a condition of getting leave I  had to give 
security for costs; I  have therefore to apply for 
my costs, and the discharge of the security.

By the Court.— Order as prayed.
Solicitors for the appellants, owners, master, 

and crew of the Saucy P o lly , Tompson, Pickering, 
and Co.

Solicitors for the respondents, the owners of the 
Mac, Whyte, Collinson, and P richard .

June 8, 9, and Ju ly  1, 1882.
Before Lord Coleridge, C.J., Brett and 

Cotton, L.JJ.)
Cory and others v . Burr.

APPEAL FROM THE QUEEN’S BENCH DIVISION.

M arine  insurance — B a rra try  — Smuggling — 
Seizure by Revenue officers — W arran ty  free  
fro m  seizure.

A time policy o f marine insurance enumerated, 
amongst the perils insured against, ‘ ‘ men o f war, 
enemies, pirates, rovers, thieves, surprisals, takings 
a t sea, arrests, restraints and detainments o f a il 
kings, princes, and people, o f what, nation, con
d ition , or qua lity  soever, ba rra try  o f the master 
and m ariners,”  but there was a w arran ty  ‘‘ free  
fro m  capture and seizure and the consequences 
o f any attempts thereat."

The officers o f the p la in tiffs ’ ship, which was insured  
by th is po licy  were arrested by Spanish revenue 
officers fo r  smuggling, and proceedings were 
taken to procure sentence o f condemnation and 
confiscation o f the ship a t a Spanish port, and 
the p la in tiffs  incurred expenses in  resisting these 
proceedings, and were obliged to pay money to 
procure the restoration o f the ship.

In  an action on the policy to recover these expenses 
and paym ents:

H e ld  (affirm ing the judgm ent o f F ie ld  and Gave, 
JJ.), that the underwriters were exempted from, 
l ia b ility  by the w arran ty , and the p la in tiffs  
were not entitled to recover as f o r  a loss by 
barratry .

T he plaintiffs’ steamship Rosslynvtim insured by a 
policy which was underwritten by the defendant.

One of the perils insured against was “ barratry 
of the master and mariners.”

The policy contained this clause, “ warranted 
free from capture and seizure and the consequences 
of any attempts thereat.”

The master took on board a cargo of tobacco 
for the purpose of assisting in smuggling it into 
Spain, and while the tobacco was on board, the 
vessel was seized by Spanish revenue officers, and 
taken into Cadiz.

The plaintiffs incurred expenses in resisting 
proceedings taken to procure sentence of con
demnation and confiscation of the ship, and were

compelled to pay a large sum of money to 
procure the restoration of the ship.

The question raised on this appeal was whether 
the plaintiffs were entitled to recover the amount 
of these payments and expenses as a loss caused 
by the barratrous act of the master in smuggling, 
or whether the underwriters were exempted from 
liability by the warranty against capture and 
seizure.

The special case stated for the opinion of the 
court is set out in the report in the court below 
(ante, p. 480; 45 L. T. Rep. N. S. 713).

Field and Cave, JJ. gave judgment for the 
defendant, and the plaintiffs appealed.

June 8 and  9.— Webster Q.C. and Myburgh, Q.C., 
for the plaintiffs in support of the appeal.—The 
judgment of the court below cannot be supported, 
and the plaintiffs are entitled to recover. The 
question is whether money paid to avoid sentence 
of condemnation amounts to a loss by seizure and 
capture, so as to exempt the underwriters from 
liability, or whether the loss is properly described 
as a loss by barratry, in which case the under- 
riters are liable. The true view is that it is a 
loss by barratry. Bat for the barratry there 
would have been no loss. Barratry was the causa 
proxim a  of the loss; more than that, it was the 
causa sola. In  order to bring the case within the 
warranty the defendants must show that there 
was a capture and seizure independent of the 
barratry. In  2 Arnould on Marine Insurance, 
part 3, chap. 2, pp. 773, 774, in the 5th edition the 
law is stated thus: “ Loss by barratry seems to 
form an exception to the general rule of Gausa 
proxima non remota spcctatur. I t  is not necessary 
(it hardly ever is the case, in fact) that the barra
trous act should be the proximate cause of the 
loss. I f  there has been barratrous conduct on the 
part of master and mariners, and a loss sub
sequently happens as a remote, though not a 
direct, consequence of the barratry, or if the 
barratrous acts have only been a co-operative 
cause of loss, in conjunction with some other 
peril, this is enough to entitle the assured to
recover under a count for barratry............... If,
indeed the loss be merely barratrous it is not 
recoverable under an allegation of another descrip
tion of peril.” In  1 Parsons on Marine Insurance 
chap. 17, p. 570, the following statement occurs : 
“ A deviation may not be barratrous, and generally 
¡h not; but if the deviation be barratrous, and the 
insurers insure against barratry, then the act 
operates, not as a deviation but as barratry. 
That is, the insurers would be liable for a loss 
caused by it, and would also be liable for a sub
sequent and independent loss; because this 
deviation, being an act of barratry and so insured 
against would not discharge them. A stipulation 
that the underwriters shall not be liable for 
seizure or detention on account of illicit or pro
hibited trade does not render them less responsible 
for a seizure occasioned by barratry.” The law 
laid down by both authors is supported by the 
authorities. I t  is not admitted that barratry is a 
remote cause of the loss in such a case as the 
present:

Vallejo v. Wheeler, 1 Cowp. 143;
Goldschmidt v. Whitmore, 3 Taunton, 508.

I f  the capture and seizure is a mere incident of 
the peril insured against (i.e. barratry), the loss 
is a loss by barratry. The American decisions
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bearing on this point are strongly in the plaintiffs’ I 
favour :

American Insurance Company v. Dunham and 
Wadsworth, 12 W endell, 463; affirmed. 15 W en
dell, 9;

S l̂c1dey y. Delafeld, 2 Caines, 222 ;
Wilcoclcs v. The Union Insurance Company, 2 

Binney, 574.
The decision of the Court of King’s Bench in 
Havelock v. H a n c ill (3 T. R. 277) is also a strong 
authority in the plaintiff s’ favour. A  barratrous 
act has always been held to cover all the con
sequences which come from the barratrous act, 
whereas capture and seizure do not extend 
beyond the act of seizing the ship. They also 
referred to

Kleinwort v. Shepard, 1 E . &  E . 447 ; 28 L. J. 147, 
Q. B. ;

Lozano v. Janson, 2 E . & E. 160;
Livie v. Janson, 12 East, 648;
Hahn y. Corbett, 2 Bing. 205.

Cohen, Q.C. and Barnes for the defendant.— 
Although the loss might be described as a loss by 
barratry, for which the underwriters would have 
been liable had it not been for the warranty, never
theless there was a capture and seizure within the 
meaning of the warranty, and the defendant is 
therefore exempted from liability. The object of 
the warranty is to exclude a liability which would 
otherwise be incurred, that is, a liability for losses 
which might be described as occasioned by the 
enumerated perils, but at the same time are 
included in the words of the warranty :

Kleinwort y. Shepard (ubi swp.);
Arcangelo v. Thompson, 2 Camp. 620.

The loss here was entirely occasioned by the 
seizure. [B rett, LJ. referred to Ion-ides v. The 
Universal M arine Insurance Company, 1 Mar. 
Law Cas. O. S. 353; 14 C. B. N . S. 259; 32 L. j!  
170, C. P.] There is no case either in England 
or America which goes far enough to show that 
underwriters can be held liable for a I obs such as 
this, which is clearly covered by the express words 
of the warranty. They also referred to and com
mented on the authorities cited on behalf of the 
plaintiffs, and cited in addition:

Heyman v. Parish, 2 Camp. 149;
Blyth  v. Shepherd, 9 M . & W . 763;
Green y. JSlmslie, 1 Peake, 278;
Powell v. Hyde, 5 E. & B. 607; 25 L. J. 15, Q. B.

Webster Q. C. replied.
Cur. adv. vult.

Ju ly  1.—The following judgments were de
livered :

Brett, L. J.— In  this case an action was brought 
upon a policy of insurance to recover a sum of 
money paid by the owners of a ship in order to 
release the ship which had been seized by the 
Spanish authorities on the ground that the master 
had been guilty of smuggling. I t  was admitted 
that the smuggling on the part of the master 
was an act of barratry. The policy contained a 
warranty “ free from capture or seizure or the con
sequences of any attempt thereat;” and it was 
urged on behalf of the defendant (an under
writer) that although that seizure would other
wise have come within the perils insured against, 
yet by the warranty they were freed from 
liability. On the part of the plaintiffs it was 
contended that, inasmuch as the seizure of the 
vessel was the result of the barratrous act of

[C t . op A pp.

the master, and barratry was one of the perils 
insured against, the warranty did not relieve the 
defendant from the consequences of a loss by 
barratry. Reliance was placed on behalf of the 
plaintiffs upon the peculiar doctrine which in in
surance law is applicable to losses resulting from 
barratry. W ith regard to other losses in in
surance law it is the proximate cause which alone 
can be looked at, but in cases of barratry that rule 
does not apply. I f  barratry be the effecting cause, 
what is commonly called the causa causans, 
although it is not the last or ultimate cause, yet 
that effecting cause may be relied upon. I t  was 
therefore urged on behalf of the plaintiffs that 
they could, without infringing upon the warranty, 
prove a loss by barratry which was a peril insured 
against by the policy, and that they would have 
to prove seizure as the means by which the loss 
by barratry affected the shipowner, that is to say 
the seizure would be the means of measuring the 
damage caused by the barratry. On the part of 
the defendants it was contended that the barratry 
alone would not have caused any damage to the 
shipowners except by seizure, and the terms of 
the warranty cannot be confined, but it is applicable 
to every seizure, whatever may be the provoking 
cause of the seizure. No doubt it is true that in 
cases of barratry the causa causans may be looked 
at. Here the causa causans was undoubtedly 
barratry. I t  seems to me that under these 
circumstances, if there bad been no warranty the 
assured would have been entitled to bring an 
action stating the loss either as a loss by seizure 
or as a loss by barratry. They might have stated 
the whole cause as barratry and proved the 
barratrous actandthesubsequent seizure, although 
the seizure was the proximate cause of the loss. 
But they might also have sued for the loss by 
seizure, leaving out the barratry. That is clear 
from the case of Arcangelo v. Thompson (2 Camp. 
620) where the loss was by barratry. The loss 
claimed in the declaration in that case was p  loss 
by capture, and it was contended on behalf of the 
defendants that, as the capture was the result of 
barratry, therefore the loss was a loss by barratry 
and not a loss by capture, and the declaration 
was not true. But it was held by Lord Ellen- 
borough that, although the plaintiff might have 
sued upon the loss by barratry, yet, inasmuch 
as there was a capture he might in effect dis
regard the loss by barratry. That is an 
authority that in this case the shipowners might 
have claimed for a loss by seizure disregard
ing the barratry (supposing there had been no 
warranty), but that equally they might have sued 
for the barratry, disregarding the seizure. I t  
would be strange if the result of the question of 
liability were to depend upon the form in which 
the loss was stated in the statement of claim—that 
if it were stated to be barratry there should be one 
result, but if it were stated to be seizure, another 
result. In  these days forms of pleading do not 
affect rights. The right must be in existence 
before the pleading begins. I t  seems to me that 
the case resolves itself into this, whether this 
warranty against seizure is to be confined to somo 
seizures orwhether it includes all seizures. I f  the 
case had been one of first impression it would 
have been argued that this warranty against 
capture and seizure, or the consequence of any 
attempts at either, was only a warranty against 
war risks. I  confess I  should have been inclined
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to think this warranty was originally intended to 
be only against war risks. But it was otherwise 
decided in the case of K le inw ort v. Shepard (1 E. 
&E.447) where there was the same kind of warranty 
as in the present case. The loss there occurred by 
the rising of certain Chinese coolies on board the 
ship who took possession of her, and she was 
consequently lost. I t  was held that that was alosB 
by seizure. I t  was certainly a piratical act on the 
part of the coolies, and was therefore a loss by 
piracy, and was a loss by seizure. I t  was argued 
that the warranty was only against war risks, and 
the rising of the coolies was not a war risk. I t  
was contended that the only seizure intended by 
the warranty was a seizure in course of war, but 
Lord Campbell held that the terms of the warranty 
could not be so confined, but must be read in their 
natural meaning, and that the warranty included 
such a seizure as had taken place. I t  is to be 
remarked therefore that the seizure within the 
terms of the warranty included a seizure which 
was a piratical act, that although piracy was one 
of the perils insured against, yet this warranty 
excepted from the policy a piratical act if  that act 
was a seizure. Therefore in that case, although 
the action might have been brought as for a loss 
by piracy and also as for a loss by seizure, yet the 
underwriters could not be made liable as for a loss 
by piracy because the warranty could not be 
confined but must be read in its ordinary meaning, 
and Lord Campbell said it extended to all seizures. 
In  Powell v. Hyde  (5E. & B. 607) there was a policy 
against all ordinary losses, but there was also a 
warranty free from capture or seizure or the 
consequences thereof. The ship was struck by a 
Russian battery, though there was no war between 
England and Russia. I t  was held first that the 
firing was an attempt to capture the ship, not 
with the intention of sinking her, but in order 
that she might be stopped and seized. I t  was not 
the act of any enemy, because there was no war, 
but it was an attempt to capture the ship. I t  
was urged that the warranty extended only to 
war risks and the losses thereupon; but it was 
held that the terms of the warranty could not be 
confined, that it was an attempt to seize the vessel, 
that the seizing was not to be confined to seizure 
as a war seizure, but must be read according to 
ordinary interpretation as applying to all seizures. 
I t  seems to me, after some reflection and hesitation, 
that these cases are authorities to show that such 
a warranty as that in the case now before 
us, according to its ordinary signification in the 
English language, must not be confined to certain 
seizures, but includes all seizures ; i.e., it is a 
warranty against seizure which may be by an 
enemy, by the act of foreign governments, or the 
result of piracy, and, as it includes all seizures, 
there is nothing to prevent it applying to seizure 
resulting from barratry, and the peculiar doctrine 
of barratry does not interfere with the proper 
interpretation of the warranty. I  am of opinion, 
therefore, that the plaintiffs are not entitled to re
cover.

I t  was argued that certain American cases 
would lead to a contrary conclusion. I f  I  had 
thought that the American authorities were clear 
on this point, there being no specific authority to 
the contrary in England, I  should have done 
everything to bring my mind to follow them, for I  
agree that it is most advisable that decisions on 
insurance law should be in conformity in all 
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countries, if  possible. I t  is a law which is 
applicable in all countries and to maritime business 
carried on between different countries ; and, even 
if I  were disinclined to agree with American 
decisions, yet if there were no authority to the 
contrary I  should follow them. Although the 
American decisions are not binding upon us, yet 
I  have always found on insurance law they are 
supported by careful reasoning. But I  think the 
American cases do not govern the point now before 
us. The warranty in American Insurance Com
pany  v. Dunham  (12 Wendell, 463 ; 15 lb. 9) was 
free from the effects of illicit trading, and the court 
went rather more into a consideration of the history 
of that warranty than we should do in an English 
court in order to determine its construction. 
They concluded that the meaning of such war
ranty was that it  was against illicit trading on the 
part of the owner. Of course barratrous trading 
was not within the terms of the warranty. They 
did not decide upon any particular views of the 
doctrine of barratry, but only upon the construction 
of the warranty itself—that it was a warranty 
against illicit trading which only applied to 
trading by the owner. I t  is true those decisions 
are very much like that of Havelock v H a n c ill (3 
T. R. 277), where the policy was, although not in 
the form of a warranty, on a ship not in lawful 
trade. There also barratry was a peril named in 
the policy, but a policy in that form amounts 
really to a warranty against illicit trading by the 
owner, and therefore did not apply to illicit 
trading by the master. That was no doubt in 
conformity with the American decisions, but, for 
the same reason as I  have mentioned in reference 
to the American decisions, I  think' it does not 
apply here. This ease must be decided in accor
dance with the case of K le inw ort v. Shepard (1 E. 
& E. 4771, which of course is not binding upon this 
court, but I  think it would be wrong that we 
should as to the interpretation of a warranty in 
the policy, differ from the Court of Queen’s Bench. 
1 think, therefore, that the principle of that decision 
shows this to be a warranty against every seizure. 
Acts of the enemy and acts of barratry which 
would injure the shipowner, although they would 
not lead to the seizure of the ship, would be in
cluded among the risks insured against, and the 
warranty only takes away that barratry which 
results in seizure. Both parts can be construed 
together, and therefore they must be so construed. 
I  am therefore of opinion that the judgment of the 
Divisional Court was right, and ought to be 
affirmed.

Cotton, L.J.—The question in this case depends 
on the true construction and effect of a policy of 
marine insurance on the ship Rosslyn, which 
amongst the perils insured against includes barra
try. The policy also contains a warranty by the 
insured against capture and seizure. In  con
sequence of the master having at Gibraltar taken 
a cargo for smuggling into Spain, the vessel was 
seized by the Spanish authorities. The action was 
to recover expenses incurred by the owners for 
the release of the vessel. The act of the master in 
taking the cargo was barratrous, and, as in cases of 
barratry, there is an exception to the general rule 
that the loss must be referred to its proximate 
cause, but for the warranty the insured might have 
recovered his loss as occasioned by barratry. 
But the immediate cause of the loss was the seizure, 
and the question is whether the warranty deprives

2 0
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the insured of his right to recover. In  my 
opinion it does. I t  has been decided that in such 
a policy capture and seizure is not confined to 
capture and seizure by an enemy; and as this is the 
case, I  think that these words must be construed 
to include capture and seizure for breach of the 
revenue laws of a foreign state. I  think that the 
warranty must be construed as a limitation of the 
liability, which would otherwise have been under
taken by the underwriters. Several of the perils 
insured against besides barratry, such as king’s 
enemies and pirates, might have resulted in cap
ture or seizure, and I  think that the warranty 
protects the underwriters from loss in respect of 
the perils insured against where such loss is the 
immediate result of capture or seizure. I t  was 
attempted to limit the effect of the warranty by 
applying it to those perils only which would pro
bably result in capture or seizure. But I  can 
see no sufficient reason for thus limiting the opera
tion of the warranty, and if several perils insured 
against may produce capture or seizure as well as 
other losses, the warranty must modify the 
liability of the underwriters in respect of all the 
perils which can produce the result mentioned in 
the warranty, which in terms applies to capture 
or seizure for whatever causes. But it was said 
that the case was decided by authority. Vallejo v. 
Wheeler (1 Cowper, 143) was referred to. There 
the insured owners recovered a loss the con
sequence of a barratrous deviation of the master, 
and it was argued that the implied condition 
only regulates what is not expressly provided for, 
and the implied condition against deviation would 
not modify the express provision as to barratry. 
Havelock v. H a n c ill (3 T. R. 277) was also relied 
on. There the vessel was insured in any lawful 
trade against (amongst other things) barratry. Loss 
was incurred by the master barratrously engaging 
in a prohibited trade. The owner recovered 
against the underwriters. But there “ in lawful 
trade” was construed “ during employment by 
the owner in lawful t r a d e th a t  is, by limiting 
the condition to acts of the owner. This was also 
the principle of the decisions in the cases in the 
United States to which we were referred, where 
warranty against seizure on account of prohibited 
trade was construed as a covenant against em
ployment by the owner in unlawful trade. In  my 
opinion none of these cases are authorities 
in favour of the plaintiffs, and in my opinion the 
decision appealed from is right, and must be 
affirmed. With regard to the American cases I  
cannot regard them as authorities, although the 
judgments are worthy of all respect as express
ing the opinions of learned persons.

B rett, L. J.—We are requested by Lord Cole
ridge, C.J. to state that he agrees with the judg
ment of the court.

Judgment affirmed.
Solicitor for plaintiffs, H . G. Coote, for Adamson, 

North Shields.
Solicitors for defendants, Waltons, B u lb , and 

Walton.

[Ct. of A pp.

M ay  20, 25, 26, and J u ly  1 ,1882.
(Before B rett and Cotton, L.JJ.)

T hompson v . F arrer .
Ship and shipping— Merchant Shipp ing Act, 1876, 

ss. 6, 10—Deta in ing unsafe ship— Reasonable 
and probable cause.

B y  sect. 6 o f the Merchant Shipping Act 1876 i t  
is  enacted : “ Where a B ritish  ship, being in  any 
p o rt o f the United K ingdom , is by reason o f the 
defective condition o f her hu ll, equipments, or 
machinery, or by reason o f overloading or im 
proper loading, u n fit to proceed to sea w ithout 
serious danger to life, having regard to the nature 
o f the service fo r  which she is intended, any such 
ship (hereinafter referred to as ‘ unsafe ’)  may 
be ̂ p rov is iona lly  detained fo r  the purpose o f 
being surveyed, and either f in a lly  detained or 
r e l e a s e d B y  sub-sect. 1 .- “ The Board o f  
Trade, i f  they have reason to believe, on com
p la in t or otherwise, that a B r it is h  ship is  unsafe, 
may prov is iona lly  order the detention o f the ship  
f o r  the purpose o f being surveyed." B y  sect. 
10: “ I f  i t  appears tha t there was not reasonable 
and probable cause, by reason o f the condition o f  
the ship or the act or default o f the owner, f o r  
the provisional detention o f the ship, the Board  
o f lra d e  sha ll be liable to pa y  to the *owner o f 
the ship his costs o f and incidenta l to the deten
tion and survey o f the ship, and also compensa
tion f o r  any loss or damage sustained by h im  by 
reason o f the detention or survey."

In  an action against the secretary o f the Board o f  
Trade to recover• compensation under the above 
section, the verdict o f the ju r y  was taken upon the 
question whether i t  was reasonable in  the Board  
o f lra d e  to detain the ship fo r  survey w ithout a  
direct affirm ation by the surveyors that in  the ir 
opinion the ship was unsafe.

Held, that the proper question f o r  the ju r y  was 
whether a reasonable man w ith  a competent 
knowledge o f ships would have believed from  the 
actual condition o f the ship tha t she was unsafe, 
the question o f reasonable and probable cause 
under this Act depending, not on what represen
tations are made to the Board o f Trade, but on 
what the actual condition o f the vessel is  :

Held, also, that the question o f reasonable and 
probable cause was one f o r  the ju r y  :

Held, also, tha t evidence as to the 'history o f the 
vessel is  admissible upon that question:

Held, also, that where the contemplated employment 
o f a  vessel is  fo r  a purpose which involves more 
than the outward voyage, the employment after 
the end o f the outward voyage is p a rt o f “  the 
service f o r  which she is intended," and must be 
taken in to  consideration in  deciding whether 
there was reasonable and probable cause fo r  
believing the ship to ba unsafe.

Judgment o f K ie ld  and N o rth  JJ. reversed.

T h is  w as an action against the secretary of the 
Board of lrade to recover compensation, under 
sect. 10 of 39 & 40 Viet. c. 80, for the provisional 
detention of the plaintiff’s ship, the C ity  o f 
Lim erick.

The facts and arguments are sufficiently stated 
in the judgment.

Charles Russell, Q.C. and Qainsford Bruce for 
the plaintiff.

The Attorney-General (Sir Henry James) and
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Gutty, Q.C. (B . 8 . W righ t with them) for the 
defendant.

J u ly  1.—B kett , L. J.—In  this case the plaintiff 
was the owner of an iron steamship, the C ity  o f 
Lim erick. In  the autumn of 1880, the ship was 
at Sunderland, preparing to proceed with an 
ordinary cargo to America, and to return with a 
cargo partly consisting of cattle. Whilst the ship 
was thus preparing to carry out such purposes, the 
officials at Sunderland of the Board of Trade com
municated with the Board in London. In  the 
result the ship was provisionally detained under 
the Merchant Shipping Act Amendment Act 
1876, by an order of the Board of Trade. After
wards, under the same Btatute, a court of survey 
was held before M r Rothery and others, who held 
and reported as follows: “ The conclusion, then, 
to which we have come is, that whether we look 
to the outward or to the homeward voyage, this 
vessel is not unfit to proceed to sea without serious 
damage to human life, having regard to the nature 
of the service for which she is intended, and that 
consequently the Board of Trade officers had no 
right to detain her. Under these circumstances, 
we have no option but to order the vessel to be 
released forthwith.” The vessel was accordingly 
released. The present action was then brought 
by the plaintiff in order to recover compensation 
for the loss to him by reason of the provisional 
detention. The case was tried before the Lord 
Chief Justice and a special jury at Liverpool. 
The jury found for the plaintiff. A  motion was 
made in a divisional court for a new trial for mis
direction, and as for a verdict against the weight 
of the evidence. Field and North, JJ. refused to 
grant a rule. A  rule n is i was afterwards granted 
in this court; upon showing cause the case was 
exhaustively argued before my brother Cotton 
and myself. A t the trial before Lord Coleridge,
C. J., it was admitted, for the purpose of that trial, 
that the ship was in face a safe ship for the pro
posed voyages both out and home. The following 
facts, amongst others, were given in evidence: 
First, as to the construction and former use of the 
ship, evidence in accordance with the statement 
of fact contained in the judgment or report of 
Mr. Rothery; then certain letters from officers of 
the Board of Trade at Sunderland to officers of 
the Board in London to the following effect: On 
the 21 April 1881 Mr. Mills, a surveyor of the 
board stationed at Sunderland, wrote to the 
assistant secretary in London, “ C ity o f L im erick. 
An application has been made for a passenger 
certificate. She has been until recently a vessel with 
two decks and a spar deck. Her present owners 
have now fitted her with an additional awning deck 
about four-fifths of her length. The ship presents 
a curious and abnormal appearance, and aquestion 
arises in the minds of the surveyors and with 
myself how far such a superstructure on a vessel 
of already great depth and small breadth detracts 
from her seaworthiness. I  therefore beg to sub
mit that it is a case wherein the opinion of the 
consultative staff should be taken. The case is 
urgent, as the vessel is soon to leave Sunderland 
for America.” A  minute was made on this report 
by Captain Sir Digby Murray, an official of the 
Board. “ I  should advise that wo absolutely 
decline to grant this vessel a passenger certificate. 
There still remains the question whether we are 
to permit her to proceed to sea or whether we 
ought not to detain her as unsafe. We should

send Mr. Wilmshurst, &c., to survey.” On the 
28th April, Messrs. Mills and Wilmshurst made a 
joint report: “ We have now inspected this vessel, 
&c. Above the spar deck is now being added the 
frames, beams, planks, &c., for a further deck 
covering or platform, extending about four-fifths 
of the vessel’s length, for the conveyance of cattle, 
&c. The following considerations arise, &c., as to 
whether from the great depth to breadth and the 
danger of the top structure getting partly filled 
with water, the ship is in such condition as that 
she may be allowed to sail on a sea voyage. We 
think it is possible with special loading and pro
visions that she may be made safe to leave the 
United Kingdom ; but she will, without doubt, be 
dangerous when loaded in a usual method, or with 
cattle upon the upper deck. We therefore suggest 
the desirability of the board leaving the respon
sibility of such an altogether exceptional case 
upon a court of survey.” Upon this the following 
minutes were made in London : “ Our duty is 
clear. I  instruct Mr. Mills that we have received 
his joint report, and we understand that he will 
detain this ship if she attempts to proceed to sea. 
That being so, he should take care that the steps 
he takes are effectual.” And by the President of 
the Board : “ I  approve of what has been done. 
The owner may be told that the Board of Trade 
will not take the responsibility of allowing a ship 
of such unusual dimensions to go to sea without 
further inquiry. On the 2nd May Mr. Mills 
wrote: “ May I  respectfully suggest that others 
of the board’s staff who have experience of the 
trade this vessel is intended for should be sent to 
see her at once P The case is a heavy one for me 
to be left with alone ; besides the opinions of Mr. 
Wilmshurst and myself, as given in our report, 
might not be in accord with that of others.” 
Evidence was given that the ship had formerly 
brought cattle on deck from America covered or 
protected by a movable wooden awning or shed, 
and that shortly before May 1881, the plaintiff 
had replaced this by a permanent structure said 
to be lighter, made partly of iron and partly 
of wood, to act as a shed or an awning for 
cattle, and that the ship was intended to 
bring cattle on deck in such shed from 
America to England on a homeward voyage. The 
ship was provisionally detained on the 14th May. 
By a report dated the 16th May, signed by Mr. 
Wilmshurst, principal surveyor of iron vessels, 
by Laslett, Brown, and Paxton, shipwright sur
veyors, and by Vyvyan, nautical surveyor, the 
grounds of the provisional detention were stated 
to be “ improper construction, viz., unusual pro
portions,” and after giving the length, breadth, 
and depth of the ship, there was a statement that 
these formed “ a proportion unknown in the 
merchant service in any other vessel.” The Lord 
Chief Justice left the following questions to the 
ju ry :—1. Had the Board of Trade, when the 
detention order was issued, reason to believe that 
the C ity o f L im erick  was unsafe for the outward 
voyage or for the homeward voyage P—A. No, to 
both branches of the question. 2. Was she 
unsafe in point of fact on the voyage to New 
York P—A. No. 8. Was the C ity  o f L im erick  
unsafe for the voyage from New York to England 
if  loaded with an ordinary cargo of American 
produce, including, as part of the oargo, 500 head 
of cattle on the main or upper deck ?—A. No. 4. 
Was there an absence of reasonable and probable
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cause, by reason of the condition of the ship or 
the act or default of the owners, for the provisional 
detention of the ship by the Board of Trade?—A. 
Yes. 5. From what date was the ship in point of 
fact detained P—A. From the 14th May to the 11th 
June. The Lord Chief Justice, in summing up 
the case to the jury, thus explained the fourth 
question: “ You would expect to find, as in my 
judgment you do find, that where there is a bond 
fide  and honest action on the part of that great 
department of the State, if  that action is wrong, 
and in a particular case inflicts hardship upon an 
individual, that individual, if the action of the 
Board of Trade is bond fide, and has been upon 
reasonable grounds, for the general benefit must 
suffer.” And again: “ The true question for you 
to consider is, had the Board of Trade at the time 
when the vessel was detained, reason to believe 
when they so acted, that the vessel was unsafe for 
her outward or her homeward voyage ? The true 
question is what was present to their minds when 
they did detain.” And still more clearly : “ As I  
understand it, and I  think rightly understand, 
therefore, Mr. Mills was wrongly informed, and 
Mr. Mills wrongly informed the Board of Trade, 
but, remember, in my view, the question is not 
whether he wrongly informed the Board of Trade, 
but whether he did inform the Board of Trade, 
and whether it  was reasonable for the Board of 
Trade to believe what he informed them.” “ The 
Board can only go by the reports of their people, 
and so long as they have reason to trust those 
people, and those people do not give them reasons 
to doubt the trustworthiness of their report, or 
give them reason to doubt that they can be relied 
od, I  do not see why they should be held blame
worthy or responsible under this particular Act 
of Parliament.” The learned judge then left it 
to the jury to say whether the letters and reports 
of Mr. Mills and Mr. Wilmshurst did give the 
board reasonable ground to detain the ship. And 
he further said that if the question of the absence 
of reasonable cause was for him, he was of opinion 
that there was an absence of reasonable cause. 
The ground of this view of the learned judge, and 
a ground which he left to the jury to consider in 
order to determine their verdict, was that the 
report and letters did not express a determined 
opinion of Mr. Mills and Mr. Wilmshurst that 
the ship was unsafe; but rather seemed to 
avoid, and in his view did avoid, giving such 
an opinion; and that it  was not reasonable for 
the board to detain the ship without having at 
least a definite opinion that the ship was unsafe.

The same view is expressed by Field, J . : “ I  
think there can be no doubt that if the statements 
of the surveyors had been direct and pointed 
statements of fact, even although mistaken, and 
although they had erroneously supposed that that 
was a deck which was not a deck, and that that 
which was merely a supplementary alteration was 
a new construction, or that that which they 
thought added seven feet to the depth of the 
ship waB, with reference to the question whether 
she was stable or not, erroneous, still, if all that 
had been positively stated to the Board of Trade 
by their respective officers, whose competency was 
not at all doubted, and they had taken it all into 
consideration, however unfounded or erroneous 
the views or statements of facts might have been, 
we should have thought that there would have 
been very strong evidence indeed to show that

there was no absence of reasonable and probable 
cause.” But relying on the same point as the 
Lord Chief Justice, namely, that the surveyors 
declined to pledge their opinion that the ship was 
unsafe, he states that he cannot disagree from the 
finding that, even subject to the manner of leaving 
the question to the jury, there was an absence of 
reasonable and probable cause. Upon the argu
ment before us many points were raised. In  
order the better to express my views on them, I  
think it well to state in the first place my opinion 
on the construction of the statute. The first 
section with which in this case we have to deal is 
sect. 6. That section gives power to the Board of 
Trade, a high executive State department, to 
interfere with the rights of private subjects over 
their private property. I t  would be anticipated 
that the exercise of such a power so as to be 
absolutely justified in the end would be expressly 
confined to certain limited cases : in other words, 
that such a power so to be j ustified would only be 
given on the existence of certain conditions. And 
so we find that it is not given in respect of every 
British ship, but only where certain conditions 
exist with regard to a British ship: “ Where a 
British ship, being in any port of the United 
Kingdom, is by reason of the defective condition 
of her hull, equipments, or machinery, or by reason 
of overloading or improper loading, unfit to 
proceed to sea without serious danger to human 
life, having regard to the nature of the service for 
which she is intended, any such ship (hereinafter 
referred to as ‘ unsafe’) may be provisionally 
detained for the purpose of being surveyed and 
either finally detained or released.” This is the 
part of the enactment which gives the power; the 
remainder of the section deals with the manner in 
which the power thus given is to be exercised. 
The power, then, is not given with regard to every 
British ship. The enactment is not that an 
absolutely justified power is given to provisional!y 
detain every ship which the Board of Trade ha's 
reason to believe is unsafe. I f  that be the construc
tion, then all this first part of the section has no 
effect, and therefore no practical meaning. The 
only ships which can justifiably in the oud bo 
provisionally detained, according to this pre
liminary part of the section are those which 
satisfy the condition that for one or other of the 
reasons mentioned they are unsafe. But by sub- 
sect. 1: “ The Board of Trade, if they have reason 
to believe, on complaint or otherwise, thata British 
ship is unsafe, may provisionally order the deten
tion of the ship for the purpose of being surveyed.” 
Here a power is given to the board to order the 
provisional detention, if they have reason to 
believe, &c. This must, if possible, be read so 
as not to destroy the immediately preceding 
enactment. The only way to read the two enact
ments together, so as to give effeot to both, is to 
say that the Board may detain a ship if they have 
reason to believe she is unsafe (they would, in my 
opinion, be bound by their duty to the State to 
detain a ship if they had reason to believe she was 
unsafe), but that the Board will be proved by the 
result to have detained the ship unjustifiably as 
against the owner, even provisionally, if in fact 
the ship was not by reason of one of the men
tioned causes unsafe within the meaning of the 
section. I  would remark here that it is perhaps 
possible that a ship may be unsafe within the 
meaning of the section for some cause other than
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one of the causes mentioned in the section, and if 
so, such a ship,though unsafe, could not be pro
visionally detained.

A  question was raised as to whether the con
sideration of safety, or want of it, must be 
confined to safety or want of it, on an out
ward voyage. I t  was urged that it must be, by 
reason of the words, “ unfit to proceed to sea,” 
and from “ a port in the United Kingdom.” But 
it seems to me that the words, “ having regard to 
the nature of the service for which she is in
tended,” enlarge the area of consideration. If  
for any part of the service for which the ship is 
intended when she is about to leave a port in 
the United Kingdom, such service to be fulfilled 
before her return to the United Kingdom, 
she would be unsafe, it seems to me she ought 
to be provisionally and finally detained. I f  a 
British ship were about to sail in ballast to the 
Chincha Islands to there load and bring back a 
cargo of guano, and she would be unsafe to human 
life to bring back such a cargo, it seems to me 
that she would bo proceeding to sea for a service 
for which she was destined at the time of proceed
ing to sea, and for the performance of which 
service she would be an unsafe ship. Or if a 
British ship were under charter to leave a British 
port in ballast to proceed to Spain to load ore, 
and thence to proceed to some other country, it 
seems to me that it wonld be far too narrow a 
construction of the protection to human life 
intended by this statute, if such a ship might not 
be detained, if with a cargo of ore she would be 
unsafe to human life : she would be about to pro
ceed to sea destined to perform a service for which 
she would be unsafe. Sub-sect, 3 gives power to 
the Board of Trade to order “ the ship” to be 
finally detained, either absolutely or until the 
performance of certain conditions. But “ the 
ship ” which may be so detained is a ship satisfy
ing the conditions mentioned in the first part of 
the section. The conditions in the first part of 
tho section are therefore conditions precedent to a 
perfect rig h t to detain a ship either provisionally 
or finally. But they are not conditions precedent 
to a duty on the part of the Board of Trade to 
provisionally detain. The Board is bound to 
perform a duty to the State which is hazardous 
to this extent, that the performance of it may be 
shown by a result which at the time the Board 
could not foresee to have been an unjustifiable act 
as against an individual, A ll the difficulty press
ing upon the Board by reason of its duty to act on 
information which it cannot sift in time, and on 
its grave responsibility to the State if it  allow an 
unsafe ship to go to sea, must be admitted. 
Nevertheless, in my opinion, the duty to act 
under suoh difficulties is imposed. Now although 
the action of the Board, unless justified by the 
result of inquiry, is an unjustifiable act as against 
the shipowner, yet if no particular remedy were 
given to him by this or some other statute, he 
would have no remedy. The wrongful act would 
be a wrongful act done by the members of a 
public department acting gratuitously, and in the 
performance of a public duty. Yet the injury 
done to a shipowner by the detention of his ship 
at the moment of her proceeding to sea is usually 
so enormous, that if it were allowed to be done 
with impunity against one whose ship was not in 
fact unsafe, and more than that, was not in truth 
liable, if  the true facts wore known, to a just

suspicion of being unsafe, such legislation would 
seem to be legislation of the highest injustice. A  
perfectly innocent individual would by legislation 
be grievously injured without redress. The Legis
lature was placed in a position of great delicacy ; 
it was anxious to protect certain subjects, it was 
bound not too arbitrarily to injure others. The 
result was sect. 10. By it “ if it appears that there 
was not reasonable and probable cause, by reason 
of the condition of the ship, or the act or default 
of the owner, for the provisional detention of the 
ship, the Board of Trade shall be liable to pay to 
the owner of the ship his costs of and incidental 
to the detention and survey of the ship, and also 
compensation for any loss or damage sustained by 
him by reason of the detention or survey.” 
Several questions arise as to the meaning of this 
enactment. It  clearly does not go so far as to say 
that the shipowner shall be compensated if in fact 
his ship was not unsafe ; to so hold would strike 
out tho words, “ that there was not reasonable and 
probable cause.” Does it say that he shall not be 
compensated, if there was reasonable and probable 
cause present to the minds of the Board from infor
mation before them.th ough there was not reasonable 
and probable cause if the true state of facts had 
been before them ? I t  seems to me that so to 
hold would strike out the words, “ by reason of 
the condition of the ship or the act or default of 
the owner.” In  order to justify the suggested 
interpretation the seotion should have been, “ if it 
appears that there was not reasonable and pro
bable cause for the provisional detention of the 
ship,” &c. Then, although neither the apparent 
condition of the ship nor any apparent act or 
default of the owner would have given to any 
person of ordinary skill any reason to doubt the 
safety of the ship, yet if  incorrect facts had been 
stated to the Board of Trade, either through want 
of skill to appreciate them, or through negligence, 
or even fraudulently—such facts if they had been 
true being sufficient to raise a reasonable doubt.—the 
shipowner would be without remedy. A  shipowner, 
so absolutely innocent that not even by misfortune 
could his ship be an object of suspicion to a person 
of ordinary skill, would have been deeply injured 
without remedy. Such legislation would have 
inflicted frightful injustice. I t  may bo hard but 
it is not unjust to say that if by misfortune or 
otherwise a ship does fairly present a suspicious 
aspect, the shipowner must bear the consequences. 
I t  seems to me that the words of the enactment, 
if effect be given to all of them, carry out the 
intermediate view, the hard view but not the 
unjust one. The true interpretation seems to me 
to be that if upon the evidence given at the trial 
of what by all means of examination possible 
under the circumstanoes in which the ship then 
was, and all reasonable inquiries, might have been 
made known, though it was not, to the Board of 
Trade, a person of ordinary skill would have had 
reasonable and probable cause so far to suspect 
the safety of the ship, as to make it reasonable to 
detain her for the purpose of inquiry, the ship
owner has co remedy given to him, though his 
ship was in fact a safe ship; but if upon such 
evidence a person of ordinary skill would have had 
no reasonable and probable cause to suspect the 
ship, then compensation is given to the shipowner, 
although the facts erroneously stated to the Board 
of Trade would, if correct, have given to a person 
of ordinary skill reasonable and probable cause to
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suspect, and consequently detain the ship. This 
reading is, in my opinion, fortified by considering 
the next part of the section, which seems to be an 
enactment of reciprocal liability imposed on the 
shipowner, and which liability clearly depends 
upon the result in fact, and not 'upon any state
ments or appearances of facts. I t  seems to me to 
be also fortified by sect. 11. That section assumes 
that the Board of Trade may be liable to the ship
owner, and may yet have a remedy over against a 
complainant; that would hardly have been enacted 
if  upon the facts asserted to the board there 
would be an absence of reasonable and probable 
cause to detain the ship, and yet the board should 
detain her. I t  is clear that if the ship was in fact 
unsafe, no question can arise as to whether the 
information laid before the board was or was not 
sufficient to give reasonable and probable cause to 
detain the ship. In  Buch case the shipowner can 
have no right to compensation. A  question was 
raised as to whether the Board of Trade could 
rely upon any other deficiency than the one stated 
in their notice of detention, and of the reasons for 
it. As, for instance, if the reason given for the 
provisional detention were a leak in the bows of 
the ship, could evidence be given at the trial that, 
although there was no such leak, there would have 
been apparent to any ordinary skilful observer a 
defect in the engines, or in the ruddor, or in the 
masts P Patting upon sect. 10 the interpreta
tion stated above, which seems to me to be 
the right one, I  think that the suggested evi
dence could be given, subject, no doubt, to fair 
notice being given of it to the shipowner before 
the hearing.

Another question raised was whether the ques
tion of reasonable and probable cause ought to be 
left to a jury, or be decided by the judge. In  my 
opinion, the question of reasonable and probable 
cause, if material, is never a question for the 
judge, except in the caseR of a charge of malicious 
prosecution or false imprisonment. I t  is not 
unnatural that in those cases it should be left to 
him, because the question in those cases is whether 
there was reasonable and probable cause to set 
the law in motion or to act personally on it. But 
however that may be, it  seems clear to me that 
from the very nature of the case the meaning of 
this statute must be that lit is a question for the 
jury, to the solution of which they may be assisted 
by expert evidence. To ask a judge whether 
upon certain measurements of length, depth, and 
breadth a ship would have sufficient stability, or 
whether with a cargo loaded in a given form she 
would be safe, is on the face of the proposition, to 
my mind, absurd. Another point raised was 
whether among the facts whioh might be proved 
in order to raise the question above stated as the 
question to be tried by the jury, the previous 
history of the ship as to antecedent behaviour 
might be proved. In  my opinion, it might. No 
reasonably skilled and careful inquirer would, if 
anything struck him as amiss in a ship, fail, in 
my opinion, to ask whether what he had observed 
had existed in previous voyages, and whether it 
had affected the behaviour of the ship. The pre
vious behaviour of the ship under the same con
ditions as would affect her on her proposed going 
to sea, would, in my mind, be an obvious and 
necessary fact to be considered in determining 
whether she would be safe or unsafe. An objec
tion was taken to the view of the statute which

I  think is the right one, on the ground that the 
Legislature would be imposing a duty on the 
Board of Trade, and obliging them to pay damages 
in respect of the performance of that duty ; but 
this objection seems to me to be more formal than 
accurate. I f  the members of the Board of Trade 
were made by the decision personally liable, this 
objection would be formidable indeed; but in fact 
the duty is imposed on the Board, the damages 
are paid by the State. Upon the view thus 
expressed of the true interpretation of this 
statute, it follows that, in my opinion, the right 
question was not left to the jury. The verdict of 
the jury was taken upon the question whether it 
was reasonable in the Board of Trade to detain 
the ship for survey without a direct affirmation 
by the surveyors that in their opinion the ship 
was unsafe. The attention of the jury was not 
drawn to this question, namely, whether the facts 
with regard to this ship as she lay at Sunderland, 
which would have been apparent to a person of 
ordinary skill,(if he had had all means of examin
ing her possible under the circumstances in which 
she lay at Sunderland, and of inquiring about 
her, and had used those means, would have in 
the opinion of the jury given to such person 
reasonable and probable cause so far to sus
pect the safety of the ship for her outward 
or homeward voyage as to give him reason
able and probable cause to detain the ship for 
survey and inquiry. I  am sorry to say, under 
these circumstances, that in my opinion thero 
must be a new trial, if the Board of Trade think 
it advisable. The appeal must, in my opinion, 
be allowed.

Cotton, L.J.—The construction of the 6th 
section of the Merchant Shipping Act 1876 is 
open to some difficulty. I t  has been contended 
that the vessel being in fact unsafe is a condition 
precedent to the exercise of all the powers given 
by the section. But this caDnot, in my opinion, 
be the true meaning of the earlier part of the 
section which gives rise to this argument. For, if 
this is the true construction, a vessel could not 
lawfully be detained, even for the purpose of being 
surveyed, unless she is in fact unsafe. This is 
inconsistent with the first sub-section, which 
expressly gives power to detain provisionally if 
the Board of Trade have reason to believe the 
ship îb unsafe, and the contention is inconsistent 
with the first part of the section itself, which 
assumes that a ship coming under the provisions 
of this part of the section may be released, which 
in the case of a ship in fact unsafe would not be 
right. The section is not very correctly framed, 
but I  think its meaning is that a ship which the 
Board of Trade have reason to believe to be unsafe 
may be detained, and after snch investigation or 
inquiry as by the section is binding on the owner, 
either released or finally detained. The first part 
of the section, in my opinion, sums up, though not 
very accurately, the subsequent detailed provi
sions of the section. But though as a matter of 
public policy it was thought right that a power 
should be given to the Board of Trade to detain 
provisionally ships reasonably believed by the 
Board to be unsafe, it was obvious that this might 
produce great hardships to owners of some vessels, 
and the 10th section gives in certain cases to 
owners of vessels which have been detained, and 
which iD fact are not unsafe, compensation by 
way of damages for their detention, this compen
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sation being payable not by the officers of the 
Board, but by the State, out of the public purse. 
In  this section the language used differs from 
that of the first sub-division of the 6th section. I t  
is not “ if  the Board had not reasonable cause,” but 
“ if there was not reasonable and probable cause,” 
that is, if in faot there was not such cause, and it 
must exist by reason of the condition of the ship, 
or the act or default of the owner. This, in my 
opinion, means that the existence of the cause is 
not to be decided on the representations made to the 
Board of Trade, on which they acted, but is to be 
decided on the actual condition of the vessel—on 
whnt, in fact, has been done by the owner—so as to 
prevent the owner being injured by reason of 
inaccurate representations made to the Board of 
Trade either by its officers or by strangers, even 
in cases where the Board has properly discharged 
the public duty which the Act enables and requires 
the Board to discharge, and this is supported by 
section 11.

Then comes the question by whom is the 
existence of reasonable cause to be decided, by 
the judge, or by the jury? This does not 
depend on matters of which a judge has any 
special knowledge, as is the case where the ques
tion is whether there was probable cause for a 
criminal prosecution. In  my opinion, therefore, 
it must be decided by the jury, and I  think the 
question for the jury (when a vessel is said to be 
unsafe by reason of her condition) is, whether a 
reasonable man with a competent knowledge of 
ships would have believed from the actual con
dition of the ship that she was unsafe. In  some 
cases the construction of the vessel, without any 
reference to her previous history, may be sufficient 
to enable the jury to decide this question, and in 
my opinion it cannot bo said that in all cases 
evidence ought to be given as to the history of the 
vessel, but 1 think that evidence as to the actual 
history of the vessel is admissible to show that she 
is or is not unsafe, or that there was or was not 
reasonable and probable cause for believing her to 
be unsafe. The only other question is, whether 
in deciding whether there was reasonable and 
probable cause for believing the ship to be unsafe, 
regard is to be had to the outward voyage only. 
In  my opinion where the contemplated employ
ment of the vessel is for a purpose which involves 
more than the outward voyage, as, in the present 
case, the bringing cattle home from the United 
States, or, in other words, employment in the 
foreign cattle trade, this employment after the 
end of the outward voyage is part of “ the 
service for which she is intended ” and must be 
taken into consideration. Full protection would 
not otherwise be secured to seamen employed in 
British ships, and having regard to the words 
quoted from sect. 6 it is within the fair interpreta
tion of the Act. The result of my opinion is that 
in the present case the proper question was not 
left to the jury, and that the verdict cannot stand. 
The defendant desires to contend before a jury 
that the ship was not in fact safe, that is, to 
question the finding of the oourt of inquiry. This 
he did not on the previous trial do in consequence 
of an expression of opinion by the Lord Chief 
Justice that the question was whether the 
Board of Trade had reasonable ground on the 
statement submitted to them for believing 
that the vessel was unsafe, and the defendant 
ought, if he claims it, to have an opportunity

of raising the question. There must therefore be 
a new trial.

Appeal allowed.
Solicitors for plaintiff, Bolterell and Roche, for 

W illia m  P inhny, Sunderland.
Solicitor for defendant, S olic ito r to the B oard o f  

Trade.

HOUSE OF LORDS.
Beported by C. E . M a ld e n , Esq., Barrister-afc-Law.

June 2, 5, and J u ly  26,1882.
(Before the L ord Chancellor (Selborne), Lords 

B lackburn , W atson, and B r am w ell.)
T iie  Stoomvaart M aatschappy v . T he P eninsular  

and Oriental Steam N avigation  Company.
ON A P P E A L PROM T H E  COURT OP A P P E A L IN  E N G L A N D .

S hip— Collision— L im ita tio n  o f lia b ility  o f owner 
— Mode o f ascertaining the amount when both 
ships to blame—Merchant S hipp ing Act 1862 
(25 8p 26 Viet. c. 63), s. 54.

Where two ships have been in ju re d  by a collis ion  
f o r  which both have been fo u n d  to be in  fa u lt ,  
and each has been condemned to pay the moiety 
o f the other'8 damage, i f  either p a rty  applies to 
have his lia b il ity  lim ited under the Merchant 
Shipping Act 1862, s. 54, a set-off is  allowed 
between the two amounts, and the other p a rty  is  
entitled to prove against the fu n d  p a id  in to  court 
fo r  a  moiety o f the loss sustained by h im  less 
a moiety o f the loss sustained by the p a r ty  m aking  
such application.

Judgment o f the court below reversed, L o rd  B ra m 
w e ll dissenting.

Chapman v. The Eoval Netherlands Steam Navi
gation Company (ante, p. 107 ; 4 P . I ) iv .  157 ; 40 
L . T. Rep. N . S. 433) overruled.

T his was an appeal from a judgment of the Court 
of Appeal.

The action was brought by the respondent com
pany, the owners of the steamship Khedive, to 
limit their liability in respect of the damage 
arising out of a collision between that vessel and 
the steamship Voorwarts, belonging to the ap
pellant company, which took place in May 1878.

The House of Lords had decided that both 
vessels were to blame for the collision (Stoom
vaart Maatschappy Nederland v. P en insu la r and  
O rienta l Steam N aviga tion  Company (ante, p. 360; 
5 App. Cas. 876; 43 L. T. Rep. N . S. 610), and in ac
cordance with the Admiralty rule each was con
demned to pay the moiety of the other’s damage. 
This action was brought by the owners of the 
Khedive to limit their liability under the provisions 
of the Merchant Shipping Aot 1862 (25 &  26 Yict. 
c. 63), s. 54.

The owners of the Voorwarts, which had sus
tained the greater amount of damage, contended 
that they were entitled to set off the moiety of 
the damage sustained by the Khedive, and to 

rove against the fund in court for the balance ; 
ut the contention on the other side was that 

they should prove for the whole moiety of the loss 
sustained by them, and be paid in respect of such 
moiety p a r i passu with the other claimants on the 
fund.

The same question arose in the case of Chapman 
v. The R oya l Netherlands Steam N aviga tion  Com
pany (ante, p. 107; 4P .D iv . 147; 40 L .T . Rep. N . S. 
433), in which Jessel, M.R. had decided in favour
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of the contention of the present appellants, but 
his decision was reversed by the Court of Appeal 
(Baggailay and Cotton, L.JJ.), Brett, L.J. dissent- 
ing. The courts below held themselves bound by 
that case, and this appeal was accordingly brought 
to the House of Lords.

The Solicitor-General (Sir F. Herschell, Q.C.), 
Webster, Q.C., and Phillim ore  appeared for the 
appellants, and argued that the view taken by 
Jessel, M.R. and Brett, L.J. was the right one, 
and that it was not intended that the provisions 
for the limitation of liability should be construed 
in the manner contended for by the respondents. 
They referred to

The Seringapatam, 3 W. Bob. 38 ;
Prehn v . Bailey and others ; The Ettriclc, ante, pp.

428, 465; L. T. Bep. N. S. 817; 45 lb. 399;
6 P. Div. 127 ;

De Vaux v. Salvador, 4 Ad. & E ll. 420.
B utt, Q.C., Benjam in, Q.Ü., and Myburgh, Q.C., 

for the respondents, contended that the payment 
of 81. per ton provided for by the Act was in
tended to be a payment in full of all demands, 
reserving all rights. The practice of the A d
miralty Court was not to strike a balance, as 
alleged by the appellants, but to give two dis
tinct judgments one against each ship, as may be 
seen from an inspection of the proceedings in 
suits both before and since the Judicature Acts, 
for example in The B . L . Alston (4 Asp. Mar. Law 
Cas. 509; 7 P. Div. 49 ; 46 L. T. Rep. N. S. 208), 
separate reports are made ; in fact, proceedings 
might be taken in two different courts, as in 
the case of The Velocity (3 Mar. Law Cas
O. S. 308; 21 L. T. Rep. N. S. 686; L. Repi 
3 P. C. 44). This claim could not be set off 
or proved in bankruptcy, and the argument on 
the other side is that the words in Order X X II . ,  
r. 10, “ the court may, if the balance is in thé 
defendant’s favour,” &c., mean “ the court must,” 
&c. I f  the Khedive alone had been found to 
blame, the respondents would have had to pay no 
more than the appellants now contend for, and 
the fact that anomalies may arise is no ground for 
interfering with an established rule :

Lohre v. Aitchison, 4 Asp. Mar. Law Gas. 12 • 4 Akd 
Caa. 755 ; 41 L. T. Bep. X . S. 323.

The intention of the Legislature was to limit the 
owners’ liability, and to give an equal dividend 
to all claimants, which the rule we contend for 
does, and the appellants’ construction does not. 
They also referred to

The M ilan, 1 Mar. Law Cas. O. S. 185; 5 L. T. Bep.
N. S. 590 ; Lush. 388;

The Calypso, Swa. 28.

The Solicitor-General was heard in reply.
A t the conclusion of the arguments, their 

Lordships took time to consider their judgment.
J u ly  26.—Their Lordships gave judgment as 

follows :

L ord Chancellor (Selborne).—My Lords : 
This case has been to me one of unusual difficulty. 
In  the courts below judicial opinion has been 
equally divided, and I  fear that, even in your 
Lordships House, there is not unanimity. In  
most cases the argument from abstract justice 
and equity is ( in  re dubia) of great importance; 
but here it seems to me that there is little, if any, 
room for that argument. Whatever in this case 
was the liability to damages within the meaning

of the Merchant Shipping Amendment Act of 
1862, to that liability the statutory limitation 
must be applied. That liability depends upon a 
rule of the Admiralty jurisdiction, which to myself 
has always seemed arbitrary; and in examining 
the practice and procedure of the Court of 
Admiralty, in order to ascertain the true results 
of that rule, we not only enter upon a branch of 
forensic jurisprudence, the forms of which are 
different from those of the common law courts 
(in which other questions of liability to damage 
usually arise), but we find important variations 
in those forms themselves. The rule was thus 
stated by Sir William Scott, in the case of The 
Lo rd  M elville  (in 1816, not reported): “ When 
it (i.e., loss by collision at sea) happened by the 
common fault of both parties, the ancient rule of 
the Admiralty was, that it should be considered a 
common loss, to which both parties were liable.” 
In  the caBe of The Woodrop (2 Dod. 83) the same 
very learned judge said : “ The rule is that the 
loss must be apportioned (meaning, equally 
apportioned) between them, as having been 
occasioned by the fault of both of them.” The 
Merchant Shipping Amendment Act of 1862 
provides that in all cases of collision, where there 
is no loss of life or personal injury (no special 
reference being made in the Act to the particular 
case of both ships being in fault), the owners of 
any ship “ shall not be answerable in damages in 
respect of loss or damage to ships, goods, 
merchandise, or other things ” to an aggregate 
amount exceeding 81. for each ton of the ship’s 
tonnage. This is a limitation of the amount for 
which the owner shall be “ answerable in 
damages ;” it does not make him, in any case, 
“ answerable in damages’’ upon any principle or 
to any extent upon or to which he would not have 
been so “ answerable” if the Act had not passed. 
Nor does it relieve him, wholly or partially, from 
any loss to which he might have been subject, 
otherwise than by liability in damages. If , for 
instance, his whole ship were wholly lost in a 
collision, for which it was alone to blame, he must 
bear that whole loss, in addition to his liability in 
damages, as limited by the statute, to the owners 
of the other ship, and also to the owners of any 
cargo. And, if the true result of the Admiralty 
rule is, as the Master of the Rolls and Brett, L.J. 
considered it to be, that in a case in which both 
ships are to blame only one of them is really 
liable in damages to the other, such damages 
representing a moiety of the difference of tho 
aggregate loss, beyond the point at which the one 
loss balances the other, the fact that the rest of 
the loss must be borne by each shipowner who 
has suffered it is quite consistent with the 
limitation of liability by the Merchant Shipping 
Amendment Act. The question is, whether there 
are in these cases two cross liabilities in damages 
of each shipowner to the other for half the loss 
which that other has sustained, or only one 
liability for a moiety of the difference of the 
aggregate loss beyond the point of equality. I f  
both parties were solvent, and if there were no 
statutory limit of liability, the result either way 
would practically be the same; because up to the 
point of equality the loss would be borne, in the 
one view, by the owner who suffered it, and, in the 
other view, the one liability would be compensated 
by, or set off against, the other, according to an 
equity which would certainly have been enforced
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m the Couxt of Admiralty. If, however, by the 
effect of a supervening bankruptcy before judg
ment, or of the statutory limitation of liability, 
the position of tho two parties were rendered 
unequal, so that a claim by the one would only be 
to receive a dividend out of a fund, while a claim 
by the other would be payable in full, the distinc
tion may become important. But a consequence 
arising out of circumstances foreign to the rule 
itself ought not to be regarded in the determina
tion of this question, whether it may tend 
practically to disturb or to maintain that equality 
of participation in the loss arising from a common 
fault, which is the principle of the Admiralty rule. 
The solution of this question appears to me to 
depend upon the true effect of the procedure, and 
the forms of decrees of the Admiralty Court in 
this class of cases : for the new method of pro
cedure under the Judicature Acts, by claim and 
counter-claim, cannot, in my opinion, make any 
difference. I f  the course of the court had been 
to deal with tho whole controversy between the 
owners of the two ships in a single proceeding, 
the natural result of the rule would, I  think, 
certainly be that for which the appellants contend. 
If both ships had suffered an exactly equal amount 
of damage, ascertained in the same suit, it cannot 
be conceived that the court, acting on such a rule, 
would adjudge the owner of the one ship to pay 
any damages at all to the other, In  general, this 
would not happen, but one ship would have 
suffered more damage than the other. The 
natural result of this inequality of loss would 
seem to be, not that either owner should pay 
anything to the other up to the point at which 
(if there had been no such difference) the loss 
would have been equal, but that the difference 
only should be equally divided between them, the 
one bearing and the other paying a moiety of that 
difference.

The whole difficulty, as it seems to me, arises 
out of the fact that the course of the Court 
of Admiralty was not, and, from the nature 
of the case, hardly could have been, to deal 
with the whole controversy between the owners 
of the two ships in a single suit. When a suit 
for collision was brought it was always by one 
party alleging the other party to be in fault; 
and there was also generally (when both were 
ultimately found to blame, and when both had 
sustained damage) a cross suit by the other party, 
with a like allegation of fault against his opponent. 
A t the hearing, whether of one such suit only, 
or of two such Buits, heard separately, or conjoined, 
the court, when itdetermined that both ships were 
to blame, usually pronounced in each suit a sepa
rate decree. I t  cannot be denied that the more 
common and recent form of such decrees seems 
(p rim a facie , at all events) favourable to the con
tention of the respondents. In  each suit there 
was, as I  have said, a separate decree declaring 
that both ships were in fault, “and that thedamage 
arising therefrom ought to be borne equally ” by 
the owners of both ships; and afterwards proceed
ing to “ condemn ” the defendants and their bail 
“ in a moiety of the damages proceeded for by the 
plaintiffs; ” and referring it to tho registrar, 
assisted by merchants, to assess the amount of 
such damages (with or without costs, as the court 
might think fit). Under every such decree the 
registrar made a report, finding that a moiety of 
the damages sustained by the plaintiffs amounted

| to so much, and (ordinarily) computing interest 
thereon from the date of tbe decree. A  moiety of 
the damages sustained by the other party (if 
plaintiff in a cross suit) was in like manner found 
(also with interest) sometimes by the same, and 
sometimes by a separate report. I t  does not 
appear that, on the face of the reports made under 
this form of decree, any balance was ever struck ; 
but, unless the parties, by a voluntary settlement, 
rendered further resort to the court unnecessary, 
the proper course would have been for that plain
tiff to whom a balance was due to apply to the 
court for a monition requiring the other party to 
pay it. A  monition was seldom issued in practice : 
indeed, Mr. Butt in his argument for the respon
dents stated that he had been unable to find one 
on the records of the court. But there cannot, I  
think, be any doubt that, if issued, it would have 
been in favour of one plaintiff only and that for 
the balance, representing one moiety of the excess 
of the aggregate loss beyond equality, and the 
interest thereon, and the costs (if any) to which 
that plaintiff might be entitled. The computation 
of interest by the registrars in cases of this class 
might, at first sight, seem to imply that there was, 
in that stage, an ascertained judgmentdebt carry
ing interest. But I  think this cannot be a correct 
view, whatever (in other respects) may be the effect 
of the decrees under which the registrars acted. I t  
does not appear to have been the general course of 
the court that those decrees should contain any 
direction as to interest; and I  think it more 
probable that the principle on which interest was 
computed under them is that mentioned by Mr 
Sedgwick in his book on damages (chap. 15, pp. 
373 and 385-7), where he treats of the power of a 
jury to allow interest, as in the natureof damages, 
for the detention of money or property improperly 
withheld, or to punish negligent, tortious, or 
fraudulent conduct; the destruction of or injury to 
property involving the loss of any profit which 
might have been made by its use or employment.

1 understand the Master of the Rolls and Brett, 
L.J. to have been of opinion that everything in 
this course of procedure, prior to monition, was 
not in form only (according to the style of the 
AdmiraltyCourts), but substantiallyinterlocutory; 
that the decree was not, either before or after the 
report of the registrar, equivalent to a final judg
ment constituting a liability in a certain amount 
of liquidated damages; that, for this purpose, a 
monition (which, both in form and in substance, 
would be an order to pay) was necessary ; that 
such monition could only issue for a moiety of the 
excess of the aggregate loss beyond tbe point of 
equality, in conformity with the principle of tho 
rule declared on the face of the decree itself; and 
that there was, therefore, no liability in damages 
except for that balance. Baggallay and Cotton, 
L.JJ., on the other hand, thought that the amount 
of the liability of each party to pay damages to tho 
other was fixed by the decree in the suit of each 
plaintiff, and that the monition was merely a step 
towards execution. I f  no light could be obtained 
from any other source than the analogy of the 
forms of procedure in courts of common law and 
equity, I  should have found great difficulty in 
dissenting from the conclusions of Baggally and 
Cotton, L.JJ. But, in determining the effect of 
Admiralty procedure, authorities in the Admiralty 
Courts ought to prevail over reasoning founded 
upon the procedure of other tribunals. I  referre4



MARITIME LAW CASES.
H . OF L . ]  T ub Stoomvaart M AATscHArfy v. T he P. an d  O. S team  N a vig at io n  Co. [H . op L.

in the outset to the terms in which the “ ancient 
rule of the Admiralty ” was stated by Sir W. Scott 
m the case of The Lo rd  M elville  ; and I  recur to 
them for the purpose of observing that they would 
hardly seem to be quite accurate if the loss to be 
“ apportioned” (according to the other form of 
expression used by him) were only that of one ship 
considered separately and without regard to the 
loss of the other. A t all events, the phrase “ a 
common Iobs ” seems to me to point, more 
naturally, to what Lord Denman, C.J. understood 
to be the result of the Admiralty rule. “ The 
positive rule ” (he said in T)e Vowx v. Salvador, 
I  Ad. & Ell. 420) “ of the Court of Admiralty re
quires the damage done to both ships to be added 
together, and the combined amount to be equally 
divided between the owners of the two.” The 
observation which I  have ventured to make upon 
Sir W. Scott’s words is, in itself, slight, and would 
be of no weight at all if there were no precedents 
of the Court of Admiralty in accordance with Lord 
Denman’s statement of the rule. But there do 
appear to be such precedents, older than the forms 
recently in issue, and differing from them. What
ever else may be doubtful in this case, it is, at all 
events, certain that the ancient rule of the 
Admiralty and the present rule are the same. 
The earliest recorded precedent is that of The 
Petersfield and The Jud ith  Randolph  (not reported, 
cited in H a y  v. Le Neve, post), decided by Sir 
James Marriott in 1789 (following, as it would 
seem, a case determined in Queen Anne’s time), 
which was treated by Lord Giffordwhen delivering 
the opinion of this House in H a y  v. Le Neve (2 
¡Shaw. Sc. App. 395) as an authority lor the 
application of the Admiralty rule, which the 
House of Lords ought to follow. In  H a y  v. Le  
Neve the question, which is now so important, did 
not arise, because there only one of the ships 
which came into collision had sustained any 
damage. But a decision, so recognised by this 
House, is entitled to great weight on all points 
relating either to the principle or to the applica
tion of the rule. The exact terms of the final 
judgment entered up in The Petersfield and The 
Jud ith  Randolph  were thus stated to the House 
of Lords by Lord Gifford : “ The judge by his 
interlocutory decree pronounced, that both ships 
were in fault, and that the Jud ith  Randolph was 
most in fault, and decreed that the whole damage 
sustained by the owners of the ship Petersfield and 
her cargo which was sunk and lost, as well as tho 
2301. damages and expenses given against the 
ship Petersfield, and the costs of suit here on both 
sides, be borne equally by the parties to this suit; 
and assigned for liquidation of damages and taxa
tion of expenses the third session of next term; 
and referred the liquidation of the said damages 
and expenses to the registrar, taking to his assis
tance two merchants.” This form of decree agrees 
with Lord Denman’s statement of the rule. Its  
effect is, I  think, clear; 230Z. damages and 
expenses had been ascertained ( I  presume, in a 
suit brought by the owners of the Jud ith  Ran~ 
dolph) as the amount of the loss and expenses 
suffered by the Jud ith  Randolph, in a moiety of 
which (as I  suppose) the Petersfield had been 
“ condemned.” But the amount of the loss and 
expenses suffered by the Petersfield was, as yet, 
unascertained. Let it be supposed, for illustra
tion’s sake, that, when ascertained, the loss and 
expenses suffered by the Petersfield and her cargo

might amount to 17701., which, added to 2301., 
would make 20001. This decree certainly could 
not and did not mean that the owners of the 
Petersfield and her cargo, who had suffered in 

and exP°nses 17701., should be liable in 
10 ..01. damages and costs to the owners of tho 
Jud ith  Randolph, whose total loss and expenses 
did not exceed 2301., and should themselves be 
entitled to receive back from the owners of tho 
Jud ith  Randolph  the exact amount which they so 
paid, lhe effect of that operation would simply 
be that the parties would be left in the same 
position as they would have been at common law 
each bearing his own total loss. The effect of 
such a form of decree could, therefore, only be 
that the owners of the Petersfield and her cargo 

, bear thmr own greater loss to the extent of
10001., and that the owners of the Jud ith  Randolph, 
after bearing the whole amount of their smaller 
loss, namely, 230Z., should pay the residue of
10001., being a moiety of the difference of tho 
aggregate loss, to the owners of the Petersfield. 
Ibis is, in substance, that mode of applying the 
Admiralty rule for which the appellants hero 
contend. Dr. Lushington appears to have fol
lowed this precedent in 1841, referring expressly 
to H ay  v. Le Neve, in tho case of The Washington 
(o Jur. 1067,/, when, two cross actions being tried 
by agreement at tho same time, he “ decreed tho 
damages, costs, and expenses of both parties to 
be thrown together, and to bo equally divided.” 
I t  further appears to me that this view of the real 
meaning of the procedure in such cases goes far to 
reconcile with sound principle the course taken by 
Dr. Lushington in The Seringapal.am  (3 W. Bob. 
38) and I  he 'lecla Carmen (Lusb 79), wbicb (in 
the former case especially) would otherwise liavo 
seemed arbitrary, and hardly consistent with die 
respect due to those decrees of Her Majesty in 
Council iu favour of the owners of the H a rrie tt 
(1 Mar. Law. Cas.O.S. 152; 5 L .T . Bep.N.S. 210) 
and tho Tecla Carmen, the fruits of which he 
thought himself entitled to withhold from the 
plaintiff, unless (in the one case) they would

submit to tho deduction of a moiety of the 
damages which had been sustained by the owners 
of the Seringapatam  ” (without a decree in any 
cross suit), and (in the other) until a cross suit 
should be brought to hearing. These authorities 
are, I  think, sufficient to prove that the course of 
the Court of Admiralty has been to use its powers 
over its own procedure, so as either at the bear- 
iDg of a cross suit after decree and report in tho 
original suit, or at the hearing of two conjoined 
suits, or in that later stage at which a monition 
might be applied for, to bring about the same 
result as if the whole controversy between the 
owners of the two ships had been, from the first, 
dealt with in one proceeding, and this, not by 
way of set-off, but in a manner which can only be 
explained as resulting from the view which that 
court took of the principle, and the just conse
quences, of its own rule.

One further observation I  desire to make, 
as offering (what seems to me) a not impro
bable explanation of the ordinary form of decree.
I t  is that, as every suit of this kind was 
originally brought by a plaintiff alleging his 
adversary to be in fault (and not admitting the 
existence of fault on both sides), and as each suit 
was or might be separately brought to a hearing, 
the form of the decree made separately in each
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suit, before “ liquidation of damages,” would 
naturally be such as might be applicable to the 
possible case (which actually occurred in Hay v. 
Le Neve) of that plaintiff’s ship only having 
suffered any damage; in which case the moiety of 
that damage only which was mentioned in that 
decree would be taken into account. My conclu
sion, upon the whole, is that the opinion of the 
Master of the Rolls and Brett, L.J. ought to 
prevail, and that the judgment appealed from 
should be reversed. In  arriving at this conclu- 
sion, I  have not only the hesitation which I  must 
always feel in differing from the opinion of my 
noble and learned friend Lord Bramwell, but I  am 
also bound to acknowledge that my own impres
sion, down to the conclusion of the arguments, 
had been different. A fuller consideration of the 
authorities to which I  have referred has convinced 
me that they are not reconcilable with tho judg
ment of the Court of Appeal.

Lord B lackburn .—My Lords: In  this case two 
ships, the Voorwarts belonging to the appellants, 
and the Khedive belonging to the respondents, 
came into collision, and damage was thereby 
occasioned to each of the ships and to the cargo 
on board, so that the owners of each ship and the 
owners of the cargo each sustained loss arising 
from the same accident, and each had a claim for 
recompense from those who w ere  responsible. No 
loss of life or personal injury was incurred. I t  
was ultimately determined that the collision arose 
from the fault of both ships, and according to the 
rule in the Admiralty, that being so, the whole 
damage arising from the collision ought to be 
borne equally by the owners of the two ships, 
without inquiring in what degree each was to 
blame. There was no fault or privity on tho part 
of the owners of the Khedive, and they were 
entitled to take steps for limiting their liability; 
and as the moiety of the damage in any view of 
the case exceeded the amount to which their 
liability was limited, they instituted an action for 
this purpose in the Admiralty Division, bringing 
that amount into court, and making the owners of 
the Voorwarts and all other persons claiming 
damages from the collision, defendants. Ihe  
amount of the damage to tho Voorwarts exceeded 
the damage to the Khedive, and the question 
which it is intended to raise is whether the owners 
of the Voorwarts were to prove for the whole 
moiety of the loss and damage sustained by them 
and to be paid in respect of such moiety p a ri passu 
with the other claimants on the fund, which is the 
contention of the respondents, or whether they 
were to prove for the moiety of the loss and 
damage sustained by them, less a moiety of the 
los and damage sustained by the Khedive. One 
practical difference is, that if the respondents are 
right the amount to be paid out of its fund in court 
to the owners of the cargo, who are not to 
blame, will be diminished, for the benefit of the 
Khedive which was to blame, and, as was said 
by Baggallay, L.J.. in Chapman v. Royal Nether
lands ¡Steam N avigation Company (4 Asp. Mar. 
Law Oas. 107; 4 P. Div. 157; 40 L. T. Rep. N. S. 
433), “ it certainly strikes one as improbable 
that such an apparently inequitable result should 
be in accordance with a true construction of the 
Merchant Shipping Acts; but, if such be their 
true construction, we are bound to adopt and act 
upon it, however inequitable the result may be.” 
Perhaps it is too strong to call the result inequit

able, but I  think it is certainly one which the 
Legislature were not likely to have wished to bring 
about, and that if they had had it brought to their 
notice they probably might have altered the 
language of the Acts, so as to make it clear that 
they did not intend to bring about such a result. 
Whether, on the true construction of ithe Acts as 
they are framed, the result follows is the question. 
Another result is that, as between the shipowners, 
the ship which seeks to lim it its liability will 
always, whether its damage be greater or less than 
the other, obtain a benefit; whether that is to be 
wished depends upon which was most to blame.

This is in substance an appeal from the decision 
in Chapman v. The Royal Netherlands Steam 
N avigation Company (ubi sup.), in which tho 
question was decided, and it was so argued. In  
that case the Savernake and the Vesuvius had come 
into collision, and both were to blame. The owner 
of the Savernake brought the amount of his 
statutable liability into court, and made the owners 
of the Vesuvius and all other claimants defendants. 
Jessel, M.R., in that suit, declared “ that the defen
dants, the Royal Netherlands Steam Navigation 
Company, are entitled to prove for the moiety of 
tho loss and damage sustained by them, less a 
moiety of the loss and damage sustained by the 
Savernake,and to be paid inrespectof such balance 
p a r i passu with the other claimants out of tho 
fund in court.” That is the declaration which the 
appellants say ought to be made here, and if it 
were made the rest of the order would easily be 
framed. But this declaration was altered in the 
Court' of Appeal by a majority consisting of 
Baggallay and Cotton, L. JJ., Brett, L .J. dissenting 
and thinking that tho declaration of Jessel, M.R. 
was right; so that as far as mere weight of autho
rity goes it was pretty equal. I  need hardly say 
that the question is one of difficulty. On the best 
consideration I  can give I  think that Jessel, M.R. 
and Brett, L.J. were right. The solution of the 
question before the House depends upon two 
questions: First, what is the true construction 
of the statutes putting a limit on the liability of 
shipowners to make recompense in damages to 
those injured by a collision brought about in 
whole or in part by the negligence of their 
servants ? Secondly, what is the nature of the 
recompense in damages awarded by the rule of 
the Admiralty between the owners of the two 
ships which came into collision, when both are 
to blame? I  will first consider the statutes. Tho 
first Act which limited the liability of shipowners 
in cases of collision was the 53 Geo. 3, c. 153, 
and though that Act has been repealed by the 
17 & 18 Viet. c. 104, I  think its provisions 
are material in construing those provisions which 
have been by the 17 & 18 Viet. c. 104, as 
amended by the 25 & 26 Viet. c. 63, sub
stituted for those contained in it. Stat. 53 Geo. 
3, c. 159, begins by a recital that it was expedient 
to prevent any discouragement to merchants 
and others from being interested in shipping 
belonging to this realm, and it was confined to 
British ships. Sect. 1 enacts “ that no person, 
owner or part owner of any ship, Bhall bo subject 
or liable to answer for, or make good any loss or 
damage arising or taking place by reason of any 
act, neglect, matter, or thing done, omitted or 
occasioned without the fault or privity of such 
owner, which may happen ” to the cargo of the 
ship, “ or to any other vessel,” or to any goods
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being in or on board any other vessel, “ further 
that the value of his or their ship or vessel, and 
the freight due, or to grow due for and during the 
voyage which may be in prosecution, or contracted 
tor at the time of the happening of such loss 
or damage. There were three cases decided 
between the passing of this statute and its repeal 
which were not cited in the argument, but I  think 
it right to bring them before your Lordships’ 
notice. In  1818 in Wilson v. Dickson (2 B. & Aid. 
“) the Court of King’s Bench decided that the 
value of the ship was to be taken as “ the existing 
value at the time when the loss takes place.” In  
Brow n  v. W ilkinson  (15 M. & W. 391), in 1846, 
Parke,' B. intimates a strong opinion that the 
value, if it was res Integra, ought to be taken as 
the value at the time of the commencement of 
the voyage, but adds “ as however, the point has 
been decided by the case referred to, we should 
pause before we overruled that authority. I t  
is not, however, necessary in this case to do so, 
lor we think that according to the true meaning 
of that decision the value at the time of loss, to 
which the damages were then restrained, is the 
value at the moment the loss commences by the 
collision, whence the injury, and it is not to be 
reduced by the consideration that the defendant’s 
vessel is about to founder, at which time it is 
really of no value, for that would be to exempt 
the defendant altogether, which the statute 
certainly does not contemplate under any circum
stances.” This was quite sufficient to suggest 
the expediency of substituting a fixed rule for 
ascertaining the amount of the limit of liability, 
as was afterwards done, though not till 1862, hv 
the 25 & 26 Viet. c. 13, s. 64. In  the interval 
between these two cases, that of The Dundee 
(1 Hagg. Adm. 109), was decided by Lord Stowell, 
in 1823. That was a case of collision in which 
the Dundee was solely to blame, and consequently 
her owners were liable for the whole loss. The 
question there raised was what was to be in
cluded in the word “ appurtenances” in the 53 
Geo. 3, o. 159, a question no longer of im
portance since the repeal of that statute.

On a prohibition in Gale v. La urie  (5 B. & 0.156), 
the King’s Bench put the same construction on 
the words as Lord Stowell had done, so that the 
point, if still important, would probably be held 
concluded by authority. But the judgment of 
Lord Stowell contains a great deal material to the 
present inquiry. He begins by saying that the 
loss arose from “ a want of that attention and 
vigilance due to the security of other vessels that 
are navigating on the same seas, which, if  so far 
neglected as to become, however unintentionally, 
the cause of damage of any extent to such other 
vessels, the maritime law considers as a dereliction 
of bounden duty, entitling the sufferer to repara
tion in damages. The quantum of reparation 
due in such cases has been differently measured 
in the maritime laws of different commercial 
countries, and of the same countries, our own 
amongst others, at different periods. The ancient 
general law exacted a full compensation out of 
all the property of the owners of the guilty ship 
upon the common principle applying to persons 
undertaking the conveyance of goods ” ( I  should 
rather say undertaking the management of any
thing likely to do mischief unless attention and 
vigilance is used by these who manage it) “ that 
they are answerable for the conduct of the

persons whom they employed, of whom the other 
parties who suffered damage knew nothing, and 
over whom they had no control. To this rule our 
own country conformed, and it is not to be denied 
that the term compensation is not very ac
curately applied to any restitution that falls short 
of a fair and full indemnification for the injury 
done. But Holland having introduced a law for the 
protection of its navigation, that persons interested 
in it should not be liable beyond the value of that 
property of their own which they exposed to 
hazard, their ship, freight, apparel, and furniture, 
England followed in successive statutes, by which 
it  protected owners from responsibility beyond 
their interests. First, in the case of embezzle
ments committed by some of the crew of the ship 
herself, bv 7 Geo. 2, c. 15, and in a succeeding 
statute (26 Geo. 3, c. 86), this protection was 
extended to the case of embezzlements committed 
by other persons. The Legislature proceeded in 
a later statute (53 Geo. 3, c. 159) to give the same 
protection in tho case of all losses otherwise pro
duced. The latter statute, which most imme
diately applies to the present question, in tho 
first enacting clause subjects the ship, tackle, 
apparel, and furniture and its freight, but in the 
following clauses the word ‘ appurtenances’ is 
introduced, and is repeated as subject to contri
bution.” He then discusses the nature of the 
fishing stores on a Greenland voyage, and the 
case of Hoskins v. Pickersgill (Marsh. Ins. 765), 
in which it was held that fishing stores were not 
included in the word “ furniture ” in the construc
tion of a policy of insurance, and proceeds: “ I  
am not sufficiently aware whether this would 
govern the construction of the same word occur- 
ing in an Act of Parliament or in the phraseology 
ot a court in which its meaning is, perhaps, more 
to be collected from its proper and genuine im
port than from a prevailing understanding con
trolling its proper meaning in a contract between 
two individuals whose words were not to be 
carried beyond their own intentions in the con
tract. But it is unnecessary for me to pursue 
that question further, because it is an admitted 
fact that this mode of initiating a suit, by the 
arrest of the ship, tackle, apparel, and furniture, 
is the ancient formula of the court, though lead
ing to a full remedy affecting all the property of 
every kind belonging to the owners. The same 
formula has existed and operated its remedy 
under all the variations by which the remedy has 
been modified. I t  has been no further restricted 
than as the statute has restricted i t ; but the 
initiatory terms ‘ tackle, apparel, and furniture ’ 
founded the suit sufficiently to enable it to em
brace all the objects which the statute left subject 
to its operation. These restrained them only by 
their own particular restrictions. The same 
words went as far as the general law went, not
withstanding the narrowness of those terms, and 
they must now go as far as the general law, 
limited only by that statute, extends.” Before 
going further, I  may observe, first, that neither 
in Wilson v. Dickson, The Dundee, nor Brown  v. 
W ilkinson  did any question ariso as to how a 
court of equity was to work the jurisdiction given 
it in cases where there were several losses to 
several parties arising out of the same collision, 
and the fund brought into court was to be distri
buted among them rateably, which is the present 
case, In  each of these cases there was one loss
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only. Next, that Lord Stowell treats it as quite 
clear that, though the mode in which the Court 
of Admiralty founded its jurisdiction was by a 
seizure of the ship, the recompense in damages 
decreed by that court could be enforced against 
the owners out of all their property of every kind, 
so that the result was that by the general law the 
owners might be made to pay to their uttermost 
farthing the recompense in damages decreed by 
the Court of Admiralty, however small the value 
of their ship when siezed was. Park, B., in 
Brown  v. W ilkinson  (ub i sup ), says: “ Prom the 
practice of the Court of Admiralty no light could 
be derived on this question, for that court pro
ceeds in  rtm , and can only obtain jurisdiction by 
seizure, and the value when seized is the measure 
of liability.” I t  is not, I  think, necessary to 
decide between these very high authorities. I f  it 
were, I  should wish to make further search 
among the cases on prohibition; but prim d  facie  
one would say that Lord Stowell was more 
familiar with the subject, and, therefore, more 
likely to be accurate. And lastly, that Lord 
Stowell seems to me to think that the recompense 
in damages was to be regulated according to the 
established law in the Court of Admiralty, which 
is my own opinion. What that established law 
is, is a question which I  will discuss hereafter.

Where there were several losses occasioned to 
several persons by one act of negligence of those 
for whom the owner was responsible, the 53 Geo. 
3, c. 159, s. 7, permitted the owner to file a bill 
‘‘ in any court of equity having competent juris
diction against all the persons who shall have 
brought any such actions, &c., and all other per
sons who shall claim to be entitled to any recom
pense for any loss or damage arising or happen
ing by the same separate and distinct accident, 
act, neglect, or default, or on the same occasion 
to ascertain the amount of ‘ the value,’ and for 
the payment and distribution thereof rateably 
amongst the several persons claiming recompense 
as aforesaid, in proportion to the amount of the 
several losses or damages sustained by such 
persons so claiming such recompense according 
to the rules of equity and as the case may require.” 
There are carefully drawn provisions requiring 
the plaintiff in such a bill to make all persons 
whom he knows of as having any claim for recom
pense arising out of that one transaction, defen
dants, so that they may, if they please, claim ; and 
by sect. 10 it is enacted that the court in which 
the bill is filed shall have full powers for ascer
taining the value and the amount of the losses 
or damages claimed by the defendants respectively, 
and “ generally to do what may appear to be 
just” in such suit. By the 17 & 18 Viet. c. 104 
this statute was repealed, and other enactments 
provided in the ninth part of that Act, sects. 504 
and 505, were repealed by the 25 & 26 Viet. c. 63, 
and for these was substituted sect. 64 of that 
latter Act. It  is in these words: ‘‘ The owners 
of any ship, whether British or foreign, shall not 
in cases where any of the following events occur 
without their actual fault or privity, that is to 
say : 1. Where any loss of life or personal injury 
is caused to any person being carried in such 
ship; 2. Where any damage or loss is caused to 
any goods, merchandise, or other things what
soever on board suoh ship ; 3. Where any loss of 
life or personal injury iB, by reason of the im
proper navigation of such ship as aforesaid, caused

to any person carried in any other ship or boat; 
4. Where any loss or damage is, by reason of 
improper navigation of such ship as aforesaid, 
caused to any other ship or boat, or to any goods, 
merchandise, or other things whatsoever on board 
any other Bhip or boat, be answerable in damages 
in respect of loss of life or personal injury, either 
alone or together, with loss or damage to ships, 
boats, goods, or merchandise, to an aggregate 
amount exceeding 15Z. for each ton of their ship’s 
tonnage, nor in respect of loss or damage to 
boats, goods, or merchandise, or other things, 
whether there is in addition loss of life or per
sonal injury or not to an aggregate amount ex
ceeding 81. for each ton of the ship’s tonnage.” 
The case which we have to deal with falls within 
the fourth of these heads, and, as I  think in respect 
of such losses the only difference intended to be 
made from the law as it was under 59 Geo. 3, 
c. 159 was to extend the protection to foreign 
ships as well as British, and to substitute as the 
limit of liability a fixed and easily ascertainable 
sum for the value of the ship, freight, and appur
tenances. As regards the mode in which the lim i
tation of liability was to be worked out where there 
were more persons than one who had sustained 
loss from the same separate neglect or on the 
same occasion, the elaborate provisions of 59 
Geo. 3, c. 159, are repealed, and in lieu of them is 
substituted sect. 514, which I  think was intended 
to give the jurisdiction to any court of equity in 
any part of the British dominions, and in Scotland 
to the Court of Session, but to make no other 
difference in the substance of the law. And I  
think, though the words are changed—principally 
I  think with a view to brevity even at the risk of 
obscurity—they ought to be construed with refe
rence to the former law and the extent to which 
it was intended to alter it. And, doing so, it seems 
to me that the phrase “ be answerable in damages ” 
is not to be confined, to the damages to be recovered 
or enforced in an action directly brought against 
the owner, but it is to be construed as meaning 
that the aggregate of the recompenses which he 
has to distribute under sect. 7, “ according to the 
rules of equity, and as the case may require,” 
shall be so limited. This is an important link in 
my chain of reasoning. I  think that the principle 
laid down in Bex v. Loxdale (1 Burr. 445), as to 
the construction of statutes in  p a r i m ateria  
applies; if I  am wrong in this, so much of what I  
rely on is debile fundamentam, and I  agree that so 
far f a l l i t  opus. I f  I  am right, I  cannot but think 
that if Baggallay and Cotton, L.JJ. had had their 
attention called to the very wide words of sect. 7 
and sect. 10 of the 53 Geo. 3, giving the Court of 
Equity, whose powers the Master of the Bolls was 
exercising, every power for distribution of the value 
amongst the several persons entitled to such 
recompenses, and “ generally to do therein as shall 
appear to be just,” and had agreed with me in 
thinking that though these words are not repeated 
in 17 & 18 Viet. c. 104, s. 514, the previous law is 
to be borne in mind when construing that section, 
their opinions might have been different; at least, 
Baggallay, L I .  would have more fully developed bis 
reasons for thinking that the true construction of 
the Act compelled him to put a construction on it, 
which he, in the passage already cited, calls 
“ apparently inequitable in its result.” And 
Cotton, L.J. would have given his reasons for 
saying as ho does that the result the Master of the
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Polls had come to was “ apparently against the 
words and meaning of the Merchant Shipping 
Act.” But the argument at your Lordships’ bar 
was mainly rested on the effect of the rule in 
Admiralty in the Court of Admiralty, and the 
proceedings in the Court of Admiralty, before 
there was any limitation of liability at all. That 
court has jurisdiction over both the parties to a 
collision. Either of them may, if  he pleases, 
abandon or not exercise his right to claim a 
recompense from the other. But when one does 
institute a suit the other cannot baffle him by 
refusing to appear, even though his ship is not 
within reach of the court; the institution of the 
suit gives a maritime lien against the ship form
ing the foundation of an inchoate right to seize 
the vessel whenever it comes within the reach of 
the court, even though in the meantime it had 
become the property of a bond fid e  purchaser 
without notice: (The B o ld  Buccleugh, 7 Moo. P.C. 
267.) And according to Lord Stowell in The 
Dundee (u b i sup.), the Court of Admiralty, when 
it seized the ship, could enforce a full remedy 
affecting all the property of every kind belonging 
to the owners, however small the value of the ship 
seized might be. These cases were not cited by 
Brett, L.J.,but they seem to me strong authorities 
in favour of the view he took of the Admiralty 
procedure. In  this case, as in most others, both 
parties appeared and both made claims. And the 
great question was, whether both, or only one, 
and if so, which of the vessels was to blame. 
I t  was ultimately decided that both were to blame, 
and then the court pronounced the judgment 
which since the decision of this House in H a y  v. 
L e  Neve (u b i sup.) has always been pronounced 
in such cases, viz., that the collision in question 
in the cause was occasioned by the fault or 
default of the master and crew of the K hedive, and 
by the fault or default of the master and crew of 
the Voorw aarts, and that the damage arising there
from ought to be borne equally by the owners of 
the Khed ive  and the owners of the Voorwaarts. I  
say that this has always been the form of the 
judgment since H a y  v. L e  Neve. I  do not think 
that such could have been the form of the judg
ment before that case, for it would have had an 
important bearing on the question then in issue, 
and not only was Lord Gifford, who presided, 
a very accurate lawyer, but it appears from 
the report that he consulted Lord Stowell, 
who furnished him with authorities, and 
would certainly have quoted the form of 
the judgment if it had then existed. Before 
the decision in H a y  v. L e  Neve Lord Stowell 
had in the W oodrop (ub i sup.) laid down 
that when both ships were to blame “ the rule of 
law is that the loss must be apportioned between 
them, as having been occasioned by the fault of 
both of them.” As the Woodrop was solely to 
blame he had no occasion to say on what prin
ciple it was to be apportioned. In  The L o rd  
M e lv ille , a case not reported anywhere, as far as I  
can find, but cited by Lord Gifford in H a y  v. Le  
Neve from a shorthand note of the judgment 
furnished to him, he said: “ The ancient rule of 
the Admiralty was that it  should be considered a 
common loss to which they were justly liable.” 1 
do not doubt that “ justly” is a misprint for 
“ jointly.” The Court of Session had in H a y  v. 
L e N e v e  apportioned the damage by making the 
ship most to blame bear two-thirds of it, and the

ship least to blame one-third. And the question 
before the House was, if this was right ? In  that 
case only one of the ships had put in a claim, and 
there was no cross-claim—why, I  do not know—  
but the House had not to consider any question 
arising from the absence of a cross-claim. Lord 
Gifford consulted Lord Stowell, and was furnished 
by him with a note of a decision of Sir T. 
Marriott. That was in a case in which the 
Petersfield  and the J u d ith  had come in collision 
and both were to blame, but the J u d ith  most, and 
in which—I  do not quite understand how—the 
J x id it li had recovered 230£. damages against the 
Petersfield. The decision of Sir T. Marriott was, 
“ that the whole damage sustained by the Petersfield  
and her cargo, as well as the 2301. damages and 
expenses given against the ship Petersfield, and 
the costs on both sides, be borne equally by the 
parties in this suit.” I  may observe that Lord 
Stowell introduced a rule that, though the 
damages were to be divided, each party should, in 
such cases, bear his own costs, and that it has 
been determined that the liability of the ship
owner to make good costs is in no way affected 
by the statutes limiting his liability: (see E x  
parte  Rayne, 1 Q. B. 982.) In  these authorities 
the decision of the House of Lords was that the 
damages arising from the collision ought to be 
borne equally by the owners of the two ships in 
fault. I  do not think attention was called to the 
effect which this might have on the interest of 
the innocent owners of cargo. In  the possible 
event of one set of owners proving insolvent 
whilst the others were solvent, the owner of the 
cargo would, if the rule was as laid down in the 
L o rd  M e lv ille  that the owners were liable jointly, 
receive full indemnification for his loss from the 
solvent owners ; by the rule as laid down in H a y  
v. L e  Neve he only gets one-half from them, and 
gets a dividend only from the insolvent owners. 
This rule has been stigmatised as ju d ic u m  
rus tico rum , and is justified on the ground of 
general expediency avoiding interminable litiga
tion at the cost of some inevitable injustice in 
particular cases. But if  the recompense in 
damages which the one ship is to make to the 
other is to be considered as quite a distinct thing 
from that which the other is to make to it, this 
injustice is increased in a manner which is not 
only not inevitable, but which as it seems to me, 
it requires some subtle and technical reasoning 
to bring about, I t  was not disputed that in prac
tice, when the damages were ascertained, and it 
was proved that the damage to one ship was greater 
than that to the other, the balance, and the 
balance only, was paid. The Master of the Rolls, 
in C hapm an  v. R o y a l N e the rlands Steam N a v ig a 
t io n  C om pany (u b i sup.), said that balance “ was 
all that is ever recovered in the action, that is the 
substance of it.” He had just before said that 
“ the monition finally issues for the balance.” 
Inquiry has been made and it turns out that the 
parties to collision suits having always given 
substantial bail; there is no instance to be found 
in which a monition ever issued at all, the money 
being always paid without anything in the 
nature of an execution. But I  think it can 
be hardly doubtful that if in any case it ever 
should be necessary to issue a monition it would 
not be issued for more than the balance. Had the 
statute of 53 Geo. 3. c. 159, been unrepealed, and 
had the Master of the Rolls been exercising the
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jurisdiction given in such wide terms by the 7th 
section to determine “ according to the rules of 
equity, and as the case may require,” and by the 
10th section “ generally to do therein as shall 
appear to be just,” I  do not think that there 
could be much doubt that he did right in making 
his order according to the substance of what was 
done. I  have already expressed my opinion that 
the statute now in force, though couched in diffe
rent words, is to be construed as giving the same 
power as was given by the repealed Act.

The very ingenious argument of the counsel for 
the respondent was I  think this: there was from very 
early times a jurisdiction exercised by the courts 
of common law, and I  presume by all Superior 
Courts, to prevent their process being abused or 
used for the purposes of oppression, and therefore 
when A. had obtained a judgment in one court 
against B., on which he was about to issue execu
tion for tlje full amount, the court on its being 
brought to their notice by B. that he had obtained 
a judgment against A. either in the same court, or 
another on which he could issue execution against 
A., would restrain A. from issuing execution on 
the judgment in their court except on the terms 
that he consented to set the one against the other, 
and would issue execution only for the balance. 
There were differences of practice in the Queen’s 
Bench, and in the Common Pleas at one time, as 
to the extent to which the interests of the 
attorneys were considered (see H a l l  v. Ody, 2 B. 
& P. 28), but those I  need not notice, and it was 
argued with great ingenuity that the cross-claims 
of the two ships which had come into collision 
were as distinct as any two actions in different 
courts, and that the undenied practice merely 
arose from the Admiralty interfering to prevent 
the abuse of its process. Even if this were made 
out I  should be unwilling to give effect to what I  
cannot but think very technical and artificial 
reasoning. But I  do not think it made out. The 
two claims arose out of one and the same accident. 
They are determined in one and the same court, 
and they depend on one and the same question, 
namely, were both or only one of the parties to 
blame P And that question is determined once 
for all between the same parties, and the amount 
of the damage is also determined by the same 
court, and between the same parties. Even if the 
course of pleading had always been as it appears 
latterly to have been to condemn each separately, 
and order the damages to be assessed separately, 
I  should still say that they were in substance at 
least, not distinct and separate actions. But as I  
have pointed out, I  think there can have been no 
settled form before H a y  v. Le  Neve. I  think the 
forms produced were all comparatively modern. 
No practical consequences resulted from these 
forms, and consequently nothing called upon the 
courts to consider to what consequences they led. 
In  the case of The S e ringapa tam  (ub i sup.) where 
the S eringapa tam  and the H a r r ie t  had come 
into collision, and the owners of the H a r r ie t  
which had gone to the bottom, refused to give bail 
to the action against them by the S eringapa tam , 
Dr. Lushington decided, i  cannotj but think 
erroneously, that he had no power to stay the 
action by the owners of the H a r r ie t  till they gave 
bail in the action against them. Whether he was 
right or not is not since the 24 Viet, c, 10, 
materia], but he so thought, and that looks 
as if he thought them distinct actions. But

when the S eringapa tam  dropped its action 
against the H a rr ie t ,  and the H a r r ie t  proceeded 
against the S eringapatam , and finally judgment 
was given that both were to blame, and that judg
ment was affirmed on appeal, the question was 
raised in a very practical shape. The counsel for 
the owners of the H a r r ie t  argued that the Court 
of Appeal had in effect, though not in express 
terms, said that the owneiB of the H a r r ie t  shall 
receive a clear moiety of the damage.” Dr. 
Lushington took a course which could not be 
justified on the ground that the court was pre
venting an abuse of its process on any other 
ground than that taken by the Master of the Bolls, 
in C hapm an  v. R o ya l N e therlands Com pany  that 
they were not independent actions, and that the 
substance was that the balance only should be 
paid. I  have only to add that, whilst I  think that 
the Chancery Division in C hapm an  v. R oya l 
N etherlands Company, and the Admiralty Division 
in the present case, are to conduct the limitation 
action brought under the 17 & 18 Viet. c. 104, 
s. 514, according to the procedure as altered by 
the various subsequent Acts, that those Acts 
make no difference in the substance of what they 
are to do. They ought to make exactly the same 
declarations, and do the same things which the 
Court of Session following their own procedure 
ought to have done if the limitation action had 
been brought in that court. I  began by saying 
what was the question intended to be decided in 
this House. I  doubt if it is raised, I  doubt if the 
appeal is not premature, but I  do not think that 
your Lordships should on that account refrain 
from deciding it. I f  the House adopts the view 
which I  take of the law, I  think the proper order 
would be to adopt that of the Master of the Bolls 
in the former case, and declare “ that the defen
dants, the owners of the V oorw aarls , are entitled 
to prove for the moiety of the loss and damage, 
sustained by them, less a moiety of the damage 
sustained by the steamship K hedive, and to be 
paid in respect of such balance p a r i  passu with 
the other claimants out of the fund in court. ’ 
and with ¡the declaration to remit the action to 
the Admiralty Division to do what is just in the 
action. I  have had the opportunity of perusing 
the opinion of Lord Bramwell, who takes the 
opposite view. I  have read it very attentively 
but it has not changed my opinion.

Lord W a t s o n .—My Lords: I  have only to state 
my entire concurrence in the judgments which 
have just been delivered.

Lord B r a m w e l l .—My Lords: I  entirely agree 
that the question is, what was the practice or 
what is the practice or law of the Court of Ad
miralty in proceedings in that court where both 
ships are held to be to blame ? I f  1 had had to 
form my own opinion upon that matter unassisted 
and unbiassed by the opinions of my noble and 
learned friends who have addressed your Lord- 
ships, I  confess that I  should have come to a 
different conclusion from that to which they have 
come, because I  should, upon an examination of 
the practice and what I  may call the necessity of 
the case, have come to the conclusion that there 
were separate decrees in each case for the damages, 
or a moiety of the damages, sustained by each 
ship, and that the fact that the balance was after
wards ascertained, was a mere matter of arrange
ment and convenience for the avoidance of what I
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may call a sort of circuity of proceeding, that is 
to say, a payment by one ship and repayment by 
the other. And I  must say that at the present 
moment it seems to me extremely difficult to say 
that that must not of necessity be the law ; 
because what is to happen if proceedings are 
brought by the owners of one ship in one court 
and by the owners of the other ship in another 
court in another country ? or, if the owners of the 
ship sued in this country do not think fit to 
bring their cross-action or to make their counter
claim, I  cannot see what is to happen in such a 
case as that; and I  can foresee great difficulties 
from the opinions which have just been expressed 
in your Lordships’ House in the case of actions 
which may be brought in the common law courts 
in this country. I  must acknowledge that I  had 
written a long judgment in support of the views 
which I  am now expressing, but it is not my 
intention to trouble your Lordships with that 
opinion, for I  really have not confidence enough 
in my own opinion, in a matter of this descrip
tion, to differ from the opinions which have 
been expressed by my noble and learned friends 
who have already addressed your Lordships. I t  
is not a question of principle ; it is not a question 
of reason ; but it is a question of what was the 
law of the Court of Adm iralty; because, un
doubtedly, what was the law formerly is the law 
still, for the Judicature Act has not changed the 
law in that respect. I  therefore will not trouble 
your Lordships with the opinion which I  should 
have expressed, for I  feel bound to give up my own 
judgment in a case of this description, yielding to 
the opinions of my noble and learned friends.

The L o r d  C h a n c e l l o r  (Selborne).—My Lords: 
The order which I  should propose to your Lord- 
ships, and move for the purpose of giving effect to 
the opinions which have been expressed by the 
majority of your Lordships upon this appeal, is to 
reverse the order appealed from, and to affirm the 
judgment of the Admiralty Division dated the 
5th April 1881, with the following declaration : 
That the defendants the owners of the steam 
vessel Voorw aarts  are entitled to prove against 
the fund paid into court under that judgment for 
a moiety of the loss and damage sustained by 
them, less a moiety of the loss and damage sus
tained by the steam vessel Khedive, and to be 
paid in respect of the balance due to them after 
such dec uction p a r i passu with the other claimants 
out of such fund. I t  will be for your Lordships to 
consider what ought to be done with regard to the 
costs in the court below and here. With respect 
to that question I  venture to point out to your 
Lordships that this case comes before the House 
not under the ordinary circumstances which make 
it fit to apply the rule that the costs should follow 
the event, but under these circumstances that in 
another case—namely, the case of Chapm an  v. The 
R o ya l N e therlands Steam N a v ig a tio n  Com pany  
between other parties, a decision had been pro
nounced by the Court of Appeal reversing the 
judgment of the Master of the Rolls, which it was 
inevitably necessary for the court below to follow 
unless it was reversed by this House. The point 
also was one which all your Lordships felt to be 
a point of difficulty involving an abstruse matter of 
law. Taking all these circumstances into account, 
and I  may add quite consistently, as it seems to 
me, with the principle of the rule which we are 
applying, I  would Bubmit to your Lordships that

no costs should be given either in the Court of 
Appeal or of this appeal.

O rder appealed fro m  reversed. Decree o f  the 
A d m ira lty  D iv is io n , dated the bth A p r i l  
1881, affirm ed, w ith  a decla ra tion . N o  
costs in  the C ourt o f  A ppea l, o r o f  the 
appeal to th is  House.

Solicitors for the appellants, C larkson, Green- 
w e ll, and Wyles.

Solicitors for the respondents, Freshfie lds and 
W illia m s .

J u ly  10 and  11,1882.
(Before the L o r d  C h a n c e l l o r  (Selborne), Lords 

B l a c k b u r n , W a t s o n , and F it z g e r a l d .)

B u r n a n d  v . R o d o c a n a c h i  a n d  o t h e r s .

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAN D.

M a rin e  insu rance— V alued p o lic y— Money p a id  as 
compensation— Salvage—In d e m n ity .

The va lu a tio n  in  a va lued p o lic y  o f  insurance, 
w h ile  inc lus ive  as between the pa rties  f o r  a l l  
purposes o f  the contract, is  no t conclusive f o r  
other purposes co lla te ra l to the contract.

The respondents were the owners o f  a  cargo shipped  
on board a U n ited  States m erchant sh ip  w h ich  
was destroyed by the Confederate States c ru iser  
Alabama. The ap p e lla n t was a n  u n d e rw rite r  
o f  a valued po licy  o f  insurance on the cargo  
in c lu d in g  w a r  risks, an d  p a id  the respondents 
the valued am ount as f o r  a n  a c tu a l to ta l loss. 

A n  A ct o f  Congress was a fte rw a rd s  passed in  the 
U nited  States f o r  the d is tr ib u tio n  o f  a com

pensation fu n d  among persons who had suffered 
damage f r o m  the Alabama. The A c t p rov ided  
th a t no c la im  should be a llow ed fo r  w h ich  com
pensation had been received f ro m  an y  in su re r, 
but tha t, i f  such com pensation were no t equal to 
the am ount o f  the loss a c tu a lly  suffered, the 
difference m igh t be a w a rd e d ; an d  (sect. 12) th a t 
no c la im  should be a llow ed by o r on b e h a lf o f 
a n y  in su re r.

The am ount o f  the respondents' loss was greater 
th a n  the v a lu a tio n  in  the p o licy , and  they 
received the difference f r o m  the fu n d  under the 
Act.

H e ld  (a ffirm in g  the ju d g m e n t o f  the court below), 
th a t the am ount so p a id  was a fre e  g i f t  w h ich  the 
u n d e rw rite rs  were no t en titled  to recover f ro m  
the assured, though they had p a id  as f o r  an  
a c tu a l to ta l loss.

T h is  was a n  appeal f r o m  the judgment o f  the Court 
of Appeal (Bramwell and Brett, L.JJ., Baggallay, 
L.J. dissenting), reversing a judgment of Lord 
Coleridge, C.J., in favour of the plaintiff (the 
present appellant), in an action tried by him with
out a jury.

The case is reported in 44 L. T. Rep. TST. S. 538; 
4 Asp. Mar. Law Cas. 400; and in 5 C. P. Div. 424, 
and 6 Q. B. Div. 633.

The facts, which were undisputed, appear from 
the head-note above, and are fully set out in the 
report in the court below.

B u tt, Q.C., Cohen, Q.C., and H o llam s  appeared 
for the appellant, and argued that the under
writers having paid as for an actual total loss 
were entitled to all the rights of the assured, and 
an Act of the American Congress cannot affect 
the legal rights of British subjects in England. 
The United States received their sum as trustee
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for those whose claim they put forward, and 
there is a moral obligation so to apply it. I f  this 
cargo had been salved and had come in specie into 
the hands of the respondents, the appellant would 
have had a claim to it, and this sum is in the same 
position. The valuation in the policy is conclusive 
as between the parties. They referred to

Randal v. Cochran, 1 Ves. sen. 98 ;
Blaauwpot v. Da Costa, 1 E den, 130;
Grade v. New York Ins. Co., 8 Johns. N. Y. Eep.

237;
North of England Ins. Ass. v. Armstrong, 3 Mar.

Law Cas. O. S. 3S0 ; L. Eep. 5 Q. B. 244; 21 L. T.
Eep. N. S.822;

Darrel v. Tibbitts, 5 Q. B. Div. 560; 42 L. T. Eep.
N. S. 797;

Simpson v. Thomson, 3 Asp. Mar. Law Cas. 567;
3 App. Can. 279 ; 38 L. T. Eep. N.S. 1 ;

Stewart v. Greenock Mar. Ins. Co., 2 H. L. Cas. 159 ;
Bruce v. Jones. 1 Mar. Law Cas. O. S. 280; 7 L. T.

Eep. N. S. 748; 1 H. & C. 179 ; 32 L. J. 132, Ex.
The A tto rney-G enera l (Sir H. James, Q.C.) and 

the Hon. A. E . Gathorne H a rdy , who appeared 
for the respondents, were not called upon to 
address the House.

A t the conclusion of the arguments for the 
appellant their Lordships gave judgment as 
follows:

The L o r d  C h a n c e l l o r  (Selborne.)—My Lords : 
This is a short, but interesting and important 
question, but I  believe there is no doubt in the 
minds of your Lordships that the judgmentunder 
appeal is right. How, if I  may venture to do so, 
with that sincere respect which I  always feel for 
everything which falls from judges so eminent as 
Lord Coleridge, C .J , and Bnggallay, L.J., I  will 
indicate what I  think is the fallacy in the 
reasoning of those learned judges. I t  is this : 
they have taken the valuation of the policy as 
conclusive, and as operating by way of estoppel 
between these parties for a purpose for which, as 
it appears to me, it is not conclusive, and does 
not estop them. For the purpose of the contract 
of insurance, and for the purpose of all rights 
arising from that contract, it may well be that 
the valuation in a valued policy is conclusive, and 
the effect of it may be that for those purposes 
the assured is not entitled to say, “ My loss has 
been greater than that which was covered by the 
policy.” He cannot say that for the purpose of 
withholding from the insurer any indemnity or 
right by way of subrogation or substitution to 
which by the true legal result of the contract the 
insurer is entitled. Whenever it is sought to set 
up an estoppel founded upon the valuation for any 
purpose going beyond that which I  have 
endeavoured to indicate, the law does not justify 
such a use of it. I t  is admitted that that is the 
English law when it is attempted to use the 
valuation for the purpose of determining what is, 
and what is not, a constructive total loss. Now 
it appears to me that for every other purpose 
collateral to the contract, for the purpose of every 
question as to whether a particular claim to 
something which has arisen ali.unde is, or is not, 
within those rights which result in law from the 
contract, there is no more reason for holding the 
valuation to be conclusive between the parties, or 
to operate by way of estoppel, than there is in the 
case in which it is admitted that in England it 
does not so follow. The title to a particular 
indemnity granted in particular terms out, of a 
particular fund at the disposal of the United 

V ol, IV ., N.S.

States of America by an Act of the Supreme 
Legislature of the United States, is not a title 
which I  think can possibly result in law from the 
contract itself. I f  such a right exists it must 
exist by the combined effect of the contraot 
between the assurer and the assured and the Act 
of Congress. I t  cannot follow from the contract 
of insurance alone without the Act of Congress. 
I f  the Act of Congress is consistent with such a 
right, having regard to the contract of insurance, 
still more if the Act of Congress fairly and 
equitably interpreted confers such a right, there 
is no reason whatever why the right should not 
receive full efEect. But how is it possible that 
such an effect could be produced as to a right 
which could have no existence apart from the Act 
of Congress, if the Act of Congress itself 
expressly excludes it ? I  cannot for a moment 
understand the doctrine of moral right and 
obligation, or implied trusts affecting supreme 
governments and independent states, as applied 
to a question of this kind. The rights resulting 
from the contract must be such as in point of law 
the contract makes; the rights resulting from 
the Act of Congress must be such as according 
to its true construction and legal effect the Act of 
Congress makes; and the rights resulting from 
both together must be such as are consistent 
with and flow from the legitimate operation of 
the whole. Here it is admitted that there is in 
the Act of Congress everything said and done 
which a supreme Legislature could possibly say 
or do for the purpose of excluding the present 
claim, and attributing that fund which has been 
appropriated in this case to the sufferers by the 
capture, not to the valued part, but to the up
valued part of the loss. That distinction, which 
in my opinion does exclude for this purpose the 
part covered by the valuation of the policy of 
insurance, is made by the Act of Congress. I t  
was a true and bond fide  valuation, but it did not 
cover the actual loss. The fund awarded by the 
Act of Congress of the United States is only for 
that part of the aotual loss which the valuation 
did not cover, and the insurers have not paid.

Whatever views of moral obligation may be 
entertained with regard to the Aot of Congress, I  
think it is correctly described by Brett, L  J. as an 
aot of pure gift from the American Government. 
We cannot go behind it and inquire into the 
motives for an Act of a supreme legislature on a 
matter within their legislative powers ; and that 
being so, 1 am entirely unable, for any practical 
purpose, to distinguish this case, in which the 
Supreme Government of the United States, 
having absolute power of disposition over this 
fund, have, by a solemn Act of their Congress, 
declared that it should be given, not in respect of 
the loss which had been indemnified as between 
the assurers aud the assured, but in respect of 
the loss which the assured had suffered beyond 
that amount, from the case of a voluntary gilt by 
an individual on the same terms. Mr. Butt 
admitted that, if a member of the family of the 
shipowner who had suffered the loss, or of the 
owner of the cargo, had, after the insurers had 
paid the loss, made a will in the precise terms of 
this Act of the Congress of the United States, and 
had given a fund, over which he had absolute 
control, for the purpose of indemnifying his 
relatives or his friends for that portion of the loss 
which the insurance had not covered, the insurers

2 P
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could nob have claimed the gift. I  am unable to 
see, for any legal purpose, a distinction between 
such a case and the present. I t  is a satisfaction 
to me to find that, in taking that view of the 
matter, I  only differ from Baggallay, L,J. so far 
as this : he thought that the cases of R anda l v. 
Cochran, (ub i sup.) and B la a u w p o t v. D a  Costa 
(ub i sup.), under the Order of Council of the 
18th June 1741, were authorities in point, and 
covering the present case. With the greatest 
respect for that learned judge I  am unable to 
agree in that conclusion. I  should not have had 
any difficulty at all in this case in upholding the 
claim of the appellant if the Act of Congress of 
the United States had been in terms similar to 
that proclamation. The difference is, that when 
the King of Great Britian came to distribute the 
fund which arose from the seizures of goods 
which had been taken by way of reprisal from 
Spain, the Crown directed it to bo divided into 
moieties; one moiety was to go to the officers and 
sailors of the ships that had made the captures, 
but the other moiety was to be paid to and 
amongst such of His Majesty’s subjects as had 
suffered by the unjust seizures and depredations 
of the Spaniards. There was no such exclusion of 
insurers as there is in the present case; in point 
of law and equity, too, the true result of the 
contract of insurance was, that the insurers had 
taken the loss upon themselves, and were entitled 
to all indemnities received in respect of the loss; 
they were sufferers in equity at all events, if not 
in the strictest legal sense, from those depreda
tions ; they were to take the place of the original 
sufferers, and to have all their rights, and there
fore, according to the true effect of that pro
clamation, it was a grant by the Crown in their 
favour. I f  anything of the same sort had been 
done by the Act of Congress in the present case 
it would be very probable that your Lordships 
would come to the same conclusion. I  see that 
Brett, L.J. expresses some hesitation upon that 
subject. I t  is not necessary for me to say more 
about it, excepting that I  do not myself share 
that hesitation. I  put the matter entirely upon 
the ground that the terms of the grant in the 
cases which have been referred to not only 
impliedly, but actually, according to their fair 
and legitimate construction in law and equity, 
operated in favour of the insurers, who, having 
paid the loss, were entitled to be recouped. Those 
cases appear to me to be clearly and broadly 
distinguishable from the present case. I  think 
that the view taken by the majority of the Court 
of Appeal is correct, and therefore I  move your 
Lordships to dismiss this appeal with costs.

Lord B l a c k b u r n .— My Lords: I  am of the 
same opinion. The point is a very short one, 
and one upon which I  have no doubt whatever. 
The genera! rule of law is, that where there is a 
contract of indemnity, and a loss happens, any
thing which reduces or diminishes that loss 
reduces or diminishes the amount which the 
indemnifier is bound to pay; and if the 
indemnifier has already paid it, then, if anything 
which diminishes the loss comes into the hands of 
the person to whom he has paid it, it becomes an 
equity that the person who has already paid the 
full indemnity is entitled to be recouped by 
haying that amount back. The first question is 
this : There has been a policy of insurance, and a 
total loss, by capture and destruction, of the

property insured, and a payment of the full value 
insured, a payment of the total loss under that 
policy. Subsequently to that payment there came 
the Treaty of Washington; and afterwards, in 
consequence of an Aot of Congress, a sum of 
money was paid to the persons who had received 
payment under the policy ; and the question, I  
apprehend, comes to be, was that sum or was it 
not paid so as to be a reduction or diminution of 
their loss ? The oases which have been cited 
R a n d a l v. Cochran (u b i sup.) and B la a u w p o t v. 
D a  Costa (ub i sup.), bear this resemblance to the 
present case, that after the loss had occurred 
there was a sum of money coming into the hands 
of the English Government; and the King was 
pleased—for I  think it clear that he was not 
bound—to say that half of that money should be 
applied to those who had suffered from the 
captures. I t  was certainly, I  think, a voluntary 
gift on tho part of the Crown, and was for the 
benefit of the sufferers. But then I  think that 
that gift being made, as it was made, for the 
benefit of those who had suffered from the 
captures, and the money being paid for that 
purpose, it did diminish the loss; and con
sequently the benefit of it enured to the persons 
who were bound to indemnify; and it was so de
cided in those two cases. I t  was not because 
the King was bound to pay the money—he was 
not; it was not because there was a moral obli
gation to pay i t ; it was because, de fa c to , there 
was a payment which prevented, or diminished 
pro tan to , the loss against which the insurers were 
bound to indemnify the assured. There was a 
subsequent case, O odsall v. Boldero  (9 East, 22) 
which has not been cited, which proceeded upon 
an error, and has since been reversed, where a 
person insured the life of Mr. Pitt, having no 
other interest in his life than as a creditor, which 
gave him an interest, and the House of Commons 
voted out of pure grace and favour a large sum of 
money to pay Mr. Pitt’s debts, and the executors 
paid this debt. The insurance company set up a 
defence that this was a contract of indemnity, and 
that Mr. P itt’s debts having been paid there could 
not be a right to recover against them. Lord 
Ellenborough, C.J.,falling into a blunder which 
has since been corrected, thought that the contract 
of life insurance was a contract of indemnity, and 
accordingly held that it was a good defence on the 
part of the insurance compauy. That decision 
stood until it was decided in the Exchequer 
Chamber, in the case of D a lby  v. In d ia  and  
London  L ife  Insu rance  Com pany (15 C B. 365; 
24 L. J. 2, C. P.) that it went altogether upon a 
mistaken idea that a contract of life insurance was 
a contract of indemnity, whereas it was nothing 
of the sort. But, if it had been a contract of 
indemnity, the grant of Parliament to pay Mr. 
P itt’s debts would have prevented the man from 
sustaining any loss by Mr. P itt’s death, and con
sequently the decision would have been right. I  
mention this merely to show that the question is 
not whether the money was voluntary paid or 
not, but whether de fa c to  the money which was 
paid did reduce the loss.

In  the present case the Government of the 
United States did not pay it with the intention 
of reducing the loss. Lord Coleridge, C.J. 
says in his judgment, and says very truly, that 
the Government of the United States cannot 
by any action of theirs, deprive a man suing
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in this country of any right which he has. I  
quite agree in that, but I  think that Lord 
Coleridge, if he had taken the same view that I  
do of the matter, might have Been that an Act of 
Congress of the United States might effectually 
prevent any such right arising. I f  once the right 
had vested to recover any such sum, of course an 
Act of Congress could not take it away; but when 
Congress in express terms says, “ We do not pay 
the money for the purpose of repaying or reducing 
the loss against which the insurance company 
have indemnified, but for another and a different 
purpose,” it effectually prevents the right arising. 
Bramwell, L.J., in his judgment, has used the 
phrase, “ I t  was not given as salvage.” I  should 
myself prefer to use my own phrase expressing 
the same idea, and to say that it was not paid in 
such a manner as to reduce the loss against 
which the plaintiff had to indemnify the de
fendants ; it  is the same thing, but rather 
differently expressed. That would, I  think, 
dispose of the case, if it were not for a point 
which Mr. Butt has submitted, namely, that, 
because this was a valued policy of insurance, the 
value being put at 15,0001, the defendants could 
never, under any circumstances as against the 
plaintiffs, set up the fact that the value of the 
property exceeded 15,0001. Upon the statement 
of that point it looks so artificial when applied to 
these facts that one might almost rest there, and 
say it cannot be. I  think it is plain that the 
reasons for which the valuation has been held to be 
conclusive extend no further than this, that for 
the purposes of the contract between the parties 
the policy may be valued at so much. Whether 
that principle was rightly applied in the case 
of The N o r th  o f  E n g la n d  Insu rance  Association  v. 
A rm strong  (u b i sup.) it is not necessary now 
to say. I  own that, if I  had a similar 
case to decide, I  should pause before I  said 
that it was rightly decided; but it  is not 
at all necessary to consider that here. I t  is 
plain to my mind that the valuation being only 
for the purpose of the policy of insurance, and for 
the purpose of binding the defendants to admit 
it  in favour of the plaintiffs, this sum was not 
paid in such a way as to reduoe the loss against 
which the plaintiffs had to indemnify them. The 
circumstances that by agreement between the 
parties the amount they had contracted to pay 
was not to exceed 15,0001. appears to me quite 
immaterial. For these reasons I  agree that the 
judgment, as it stands, is right, and ought to be 
affirmed.

Lord W a t s o n .—My Lords : I  have come to the 
same opinion upon this point, which is one of 
novelty, but not of great difficulty, and arises, I  
think, entirely upon the terms of the Act of 
Congress. I f  compensation had under that 
statute been awarded by the American Congress 
to the respondents in respect of their losses, then 
I  take it that the same rule would be followed as 
was adopted by the courts in the two cases which 
have been referred to, R a n d a l v. Goclcran (ub i 
sup.) and B la a u w p o l v. D a  Costa (ub i sup.). In  
that case the money voted would have been 
received by the respondents towards indemni
fication for the loss against whioh they were 
insured ; and, upon the principle that one who has 
been already indemnified against that loss must 
impart to those who have indemnified him any 
benefits which he subsequently obtains of that

description, the appellant would have been entitled 
to judgment. But in this case the Act of 
Congress declares in very express terms, when 
you take the whole of sect. 12 together, in the 
first place, that no compensation is to be given 
by the commissioners on account of loss which 
has been insured against, or covered by insurance ; 
and secondly, that underwriters are not to receive 
any benefit from the funds distributed under the 
Act, and that the compensation given to the 
claimant must be given to compensate him for 
any loss either for want of insurance or from 
being under-insured. In  the present case it is 
perfectly obvious from the statements made by the 
parties, upon which they agreed, that com
pensation was awarded to the respondents upon 
the second of these grounds, namely, in respect 
that the insurance which they effected fell short 
of protection against the whole loss which they 
sustained. I t  is conceded that compensation 
might be given to the respondents in these very 
terms and upon this footing by any benevolent 
individual, who, being under no obligation to give 
it, chose to indemnify the respondents ; and it is 
conceded that in the event of his doing so no 
claim would lie to that money at the instance of 
the underwriters. Why the American Congress 
were not in a position to do the same I  have not 
been able to understand, and I  do not think that 
any cause whatever has been shown why they 
should not do so. Legal obligation is out of the 
question, but we have heard something about 
moral obligation. I  do not understand what that 
means. I  think that this fund was entirely at the 
disposal of tho Legislature of the United States, 
that it was an act of grace on their part to assign 
it, and give it to either one or other of the losers 
by the act of the A labam a, and that in giving it 
as they have done they were attaching a condition 
to the gift which was not only entirely within 
their power, but which they might attach without 
violating any legal responsibility or moral obli
gation. These being my views, I  entirely concur 
in the disposal of this case in the manner which 
is suggested.

Lord F i t z g e r a l d .—My Lords : I  concur in the 
judgment of the Lord Chancellor, and in the 
reasons he has expressed for that judgment. I  
adopt also his criticisms on the authorities cited, 
and his limitation to the rales which was con
tended for, viz., that on a valued policy the value 
agreed on was as between the parties conclusive 
under all circumstances and for all purposes, 
whether incidental to the contract or collateral 
and subsequent. The case presented itself to my 
mind thus : it is really the old action for money 
had and received. The plaintiff alleges that the 
defendant had received a sum of money, which in 
equity and good conscience he ought not to retain, 
but should pay over to the plaintiff. The de
fendant admits that he received the sum in 
controversy, but denys the plaintiff’s equity. I  
have been wholly unable to discover on what this 
supposed equity rests. The United States Govern
ment might have done as it  pleased with the 
whole sum, and when it was devoted to the pur
poses specified in the Act of Congress it may 
be regarded as a free gift for those purposes. 
The 12th section prohibits its application to 
such a claim as the plaintiffs. The defendant 
received the money under the Act of Con
gress, and the judgment of the American court,



5 8 0 MARITIME LAW CASES.
Glvn, M ills . anb Co Easi;  —

plaintiff Jt f °r himself’ nofc t0 Pay ifc °™ r to the

Order appealed f ro m  affirmed, an d  appeal d is 
missed w ith  costs.

w f £ ! t0TB f° r the appellant’ W altons, B u l l ,  and 

a J o o Git°rS f°r the resP°nd®ots, M arkby , S tew art,

[H . or L.

J u ly  3, 4, 6, and Aug. 1, 1882.
Bp !° ,!,ex th r  L ° r d  C h a n c e l l o r  (Selborne), Earl 
CA 'J,S' Lords 0  H a s a n , B l a c k b u r n , W atso n , 
and F it z g e r a l d .)

Ctlvn , M il l s , a n d  C o . v . E ast a n d  W est  I n d ia  
D ock  C o m p a n y .

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND. 
l i lU o f  la d in g  m p a r is - T i t t le  o f  indorsee—  L ia b il i ty

L iS rm . T  ««**•
A  warehouseman w ith  whom  goods have been w are 

housed under the p rov is ions o f  the M erchant 
S h ip p in g  A ct 1862 (25 Sp 26 V ic t.c . 63), ss 66-78
l Sn d i  aS the M V ™ ner or master,
and  is  entitled  io the same protection

I f  one o f a set o f b ills  o f lading made in  parts is 
produced to the master o f a ship by the consignee 
or an indorsee, and the master has no notice or 
Knowledge o f any p r io r  indorsement, o f one o f the 
olher parts, he is ju s tified  in  delivering the qoods 
upon the parts  presented to h im ; hut, i f  he has 
notice or knowledge, o f two conflicting Haims, he

in te rp le a d ^  ^  '  ^  n gh t^ u l ho lder a t his p e ril,  or 

Eearon v  Bowers (1 H . B l. 364) disapproved.
0 and Co were consignees o f  goods shipped under 

a  b i l l  o f  la d in g  made out in  three pa rts  Then  
indorsed the f ir s t  p a rt to the appellants f o r  
va luab le  consideration, and upon the a r r iv a l o f  
the ship the goods were warehoused w ith  ¿lie 
respondentsund-r the provis ions o f  the M erchant 
S h ip p in g  A c t 1862, ss. 66 et seq., an d  entered a t 
the customs by 0 . an d  Go. as owners The 
respondents had  no notice o r knowledge o f the 
t it le  o f  the appellants. G. and  Go. a fte rw ards  
produced to the respondents the second p a rt o f  
the b i l l  o f  lad ing , a nd  requ ired  de livery o f  the 
goods y o n  orders signed by them as consignees.

y ' f lrm in <)the ju d g m e n t o f  the court below) 
th a t the appellants cou ld  no t m a in ta in  an  action  
aga inst the respondents f o r  a  conversion o f  the 
goods. J

Barber v. Meyerstein ( I .  Rep. 4, E . L  317- 3  

M a r. L a w  Gas. 0 . S. 449 ; 22 L . T. Rep. N . S. 
808) discussed and  explained.

11,18 wf s an appeal from a decision of a maioritv 
of the Court of Appeal (Bramwell aud Bagg'allay, 
E.JJ Brett, L.J. dissenting), reported in 6 Q. B.’ 
Div. 475, 4 Asp. Mar. Law Cas. 345, and 53 L. T. 
Rep. N. S. 584, reversing a judgment of Field, J. 
in an action tried before him without a iurv in

T O W  DiV- 129 ; 4 AsP’ Man La"  Cas. 220; 42 L. T. Rep. N. 8. 90).
I  tie appellants, who were bankers in London 

had advanced money to Messrs. Cottam, Morton’ 
and Co. upon the security of a cargo of sugar, of 
which Cottam, Morton, and Co. were the con
signees.

The bill of lading had been made in three parts, 
and Cottam, Morton, and Co. indorsed the first 
part to the appellants as agreed.

Upon the arrival of the ship the cargo was 
warehoused with the respondents under a stop- 
° i  0r-»ieig,1,!, in accoi-dance with the provisions 
ot the Merchant Shipping Act 1862 (25 & 26 
vict. c. 6.3). Cottam, Morton, and Co. were 
entered in the manifest as consignees of the cargo, 
and they handed to the respondents the second 
part of the bill of lading, and paid the freight, 
w -ir  a ,erwa,rds Kave a delivery order to a firm of 
Williams and Co., upon which the respondents 
delivered the sugar to them.
title 8 resPonden ŝ had D0 notice of the appellants’

,, 5ank then commenced this action against 
the dock company to recover damages as for a 
conversion of the goods.

rhe facts, which were not disputed, appear more 
tuny in the reports in the courts below.

The Solicitor-General (Sir F. Herschell, Q.C.), 
i i  eng a m i , 1, Q.O., and Barnes appeared for the 
appellants, and contended that the legal position 
0 1  the appellants as the first indorsees was settled 
by the decision of the House of Lords in Barber 
v. Meyerstein (L. Rep. 4 H  L. 317; 3 Mar. Law Cas.

• S. 449 ; 22 L. T. Rep. N. S. 808). Messrs. Glyn 
had a right to the goods, and Cottam and Co. had no 
right to indorse to anyone else. Messrs. Glyn were 
the true holders of the bill of lading, and the in
dorsement of the other part would not make the 
indorsee “ holder ” in the legal sense. Under the 
provisions of the Merchant Shipping Act 1862 
the respondents held the goods for the ship till 
the freight was paid, and then for the “ owner”— 
that is, for Messrs. Glyn and Co. The shipowner 
would not be discharged until be had delivered to 
the true owner in accordance with the bill of 
lading, and the warehouseman must be in ihe 
same position. The Bills of Lading Act (18 & 19 
Vict. c, 111) shows that Glyn and Co. might have 
been sued for the freieht. [Lord B lackburn 
referred to Watts v. Ognell, Cro. Jac. 192 ] The 
question arose in the case of Fearon v. Bowers 
(1 H. Bl. 364); but that decision, which was 
approved in Lickbarrow  v. Mason (1 H. Bl. 357;
1 Sm. L. C.) and in The Tigress (32 L. J. 97,
P. M. & A .; 1 Mar. Law Cas. O. S. 117; 8 L. T. 
Rep. N. 8.117; Brow. & Lush. 38), goes too far to 
be maintained at the present day, and the point 
is so far without any authority. The shipowner 
is bound to deliver according to his contract, 
under which all rights and liabilities had passed 
to the appellants. The word “ accomplished” 
in the bill of lading must mean “ rightly ac
complished, and if the dock company deliver 
to the wrong person they must be liable. As 
soon as the freight was paid and the stop taken 
off the contract of affreightment was dead, and 
the dock company held subject to the orders of 
the holders of the bill of lading; ” and they 
have delivered to persons who were not holders 
in law. They did not receive the goods as bailees 
of Cottam and Co., but held for the owner subject 
to the shipowner’s lien for freight. See I fo ilin s  
v F ow le r (L. Rep. 7 H . L. 757; 33 L T. Rep.
■N. 8 . 73) and the cases there cited. [The L ord 
Chancellor referred to Gurney v. Behrends, 3 
L. &. B. 363.] A  bill of lading is a document of 
title, the transfer of which transfers the contract. 
They also cited

Re Westzinthus, i> B. & Ad. 817;
Townsend v. Inglis, Holt. N. P.’ 278 •
Knowles v. H o rs fa ll, 5 B. & Aid. 134
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S ir H . G iffa rd , Q.C., Cohen, Q.C., am i P o lla rd , 
fo r the respondents, maintained tha t the judgm ent 
of the cou rt below was r ig h t. The goods were 
delivered to the respondents as bailees tor Gottam, 
M orton , and Co., and were held fo r them  w ith  no 
notice of any other t it le  whatever. Therefore, 
under the circumstances, the respondents were 
ju s tifie d  in  de live iing  to the  order of Messrs. 
Cottam, M orton , and Co., and such delivery was 
not a conversion. They referred to

Mills v. Ball, 2 B. & P- 461 ;
Jones v . Smithy 1 H are, 43.

The Solic it or-General was heard in  reply.
A t  the conclusion of the arguments th e ir Lord- 

ships took tim e  to consider th e ir judgm ent.
Aug. 1.— T he ir Lordships gave judgm ent as 

follows :—
The L oud  C h a n c e l l o r  (Selborne).— M y L o rd s : 

H av ing  had the advantage of seeing in  p r in t  the 
opinion of m y noble and learned friend, or 
B lackburn, on th is  case, w ith  which 1 agree, l  
shall content m yself w ith  m aking a very tew 
observations. Every one cla im ing as assignee 
under a b ill of lading m ust be bound by its  terms, 
and by the contract between the shipper ot the 
goods and the shipowner, there in expressed. th e  
prim ary  office and purpose o f a b ill ot lading, 
a lthough by m ercantile law and usage i t  is a symbol 
o f the r ig h t  of property  in  the goods, is to  express 
the term s o f the contract between the shipper and 
the shipowner. I t  is for the benefit of the shipper 
tha t the r ig h t to take delivery of the goods is 
made assignable, and i t  is fo r the benefit and 
seourity o f the shipowner tha t when several b il s 
of lading, a ll o f the same tenor and date, are 
g iven as to the same goods, i t  is provided tha t 
“  the one o f those b ills  being accomplished, the 
others are to stand void.”  I t  would be neither 
reasonable o r equitable, nor in  accordance w ith  
the  terms o f such a contract, tha t an assignment, 
of which the shipowner has no notice, should pre
vent a bond fide delivery under one o f the b ills  of 
lading, produced to h im  by the person named o il 
the face of i t  as en titled  to delivery (in the absence 
of assignment), from  being a discharge to  the 
shipowner. Assignm ent, being a change of t it le  
since the contract, is not to  be presumed by the 
shipowner in the absence o f notice, any more than 
a change o f t it le  is to be presumed in  any other 
case, when the orig ina l pa rty  to  a contract comes 
forward and olaims its  performance, the other 
party  having no notice of anyth ing to displace his 
r ig h t. H e has notice, indeed, tha t an assignment 
is possible, b u t he has no notice tha t i t  has taken 
place. There is no proof o f any m ercantile usage 
p u ttin g  the shipowner, in  such a case, under an 
ob ligation to inqu ire  whether there has in  tact 
been an assignment or n o t ; and, in  the absence 
of such usage, I  am of opinion tha t i t  is fo r the 
assignee to give notice o f his t it le  to the ship
owner, i f  he desires to  make i t  secure, and not fo r 
the shipowner to make any such in q u iry . Th is 
conclusion is in  accordance w ith  the authorities 
which w ill be referred to by my noble and learned 
friend, and also w ith  the princip le  of such deci
sions as those o f your Lordships’ House in Shaw  
v. Foster |L . Rep. 5 H  ot L . 321; 27 L . T. Rep. 
N . S. 281) and London  and  C ounty B a n k  v. 
R atc liffe  (6 App. Oas. 722; 45 L . T. Rep. N . S. 
322). I t  was adm itted in the argum ent at the bar 
that the r ig h t  o f the shipowner to  deliver to the

f irs t person who claimed i t  by v ir tu e  o f an indorsed 
b ill o f lading (the shipowner having no notice of 
any better t it le ) could no t be denied, although 
such person m igh t not, in  fact (if there had been 
a p rio r indorsement of another part of the b ill o f 
lad ing to another person for valuable considera
tion), have the legal t it le  to the goods. I t  is clear, 
therefore, th a t the shipowner may be discharged 
by a bond fid e  delivery, under the term s of his 
contract w ith  the shipper, to a person who is not 
the true  owner ; and 1 th in k  there is no sufficient 
reason for refusing him  the benefit of tha t con
tract, when the part of the b ill of lading on which 
he makes a like  bond fid e  delivery is not indorsed.
I  have spoken of the “  shipowner ”  throughout, 
because, in  m y opinion, the position of the dock 
company, fo r the purposes of the present question, 
is not in  any respect different from  tha t o f the 
shipowner. The appeal, therefore, ought, in  m y 
opinion, to be dismissed, w ith  costs.

E arl C a ir n s .— M y Lords : I  also am of opin ion 
tha t th is appeal m ust ta il. There is no necessity 
fo r  going at length in to  any of the facts of the 
case, fo r on the facts there has really been no 
dispute ; but 1 th in k  i t  is desirable to state at the 
outset tha t the opinion which I  have form ed is 
th a t the respondents aie under no higher lia b ility  
in  th is  case than the shipowner him self would 
have been, and on the other hand tha t they are 
not under any lower or less lia b ility , and th a t the  
case may be looked upon, in  a general po in t of 
view, as i f  the delivery had here been, not by the 
dock company, bu t by the shipowner him self.
I  th in k  that tha t is satisfactory, because the 
opinion which your Lordships w ill express w ill be 
an opinion applicable generally to the case of ship
owners, and w ill not be founded upon any special 
circumstances connected w ith  the present case. 
So also, i t  appears to  me tha t ne ither the appel
lants nor the respondents in  th is  case can be said 
to  be g u ilty  of any lâches whatever, much less of 
any want o f good fa ith . There was no lâches in  
law on either side, nor was there any bad fa ith . 
I t  is qu ite  clear th a t Cottam, M orton, and Co. 
produced to the dock company, whom I  w ill 
suppose to be the shipowner, one pa rt of the b ill 
o f lading, and on the production of tha t pa rt of 
the b i l l  ot lad ing the delivery o f the goods took 
place. Then, tha t leads me to consider what is 
the position, w ith  regard to  a b i ll o f lad ing of 
th is  k ind , of a shipowner at an out-port P A  ship
owner o r his agent at a d istant po rt undertakes to 
carry certain goods ; he receives the goods upon a 
contract of affre ightm ent ; he, or the captain, his 
servant, the master of the ship, gives a b i l l  of 
lading. I  w ill suppose, in  the f irs t place, tha t he 
gives a b i l l o f lad ing consisting of only one part. 
Now the contract in  a b i l l of lad ing ol th a t k in d  
is, th a t the shipowner w ill de live r to  the consignee, 
or to  his order, o r to  his assigns, the goods which 
are undertaken to  be carried. 01 course, in  a 
contract of tha t k ind , i t  is obvious th a t questions 
o f some d ifficu lty  and some embarrassment may 
arise. The assumption is tha t the person who 
ships the goods, o r the consignee, w ill not neces
sarily  be the person to whom the de livery is to be 
made. Tne delivery is to be made to  h im  or, in  
the a lternative, to his order or to his assigns. 
Questions, i t  is obvious, therefore, may arise : Has 
the consignee ordered the de livery to be made to 
any person else P Has he assigned the contract 
or the property in  the goods ? I f  he has, to whom
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has he assigned i t  ? A re  there more assigns than 
one, and, i t  so, in  what order of assignment do 
&  N ° W; , ' E there were on ly one pa rt of

the i j  r ° f  Iadlnf?' the process, as i t  appears to me, 
would be an extrem ely simple one. The b il l of 
ading wou.d be the t it le  deed, and whoever came 

to the shipowner, or to the master of the ship, and 
demanded delivery of the goods, in  whatever r ig h t 
he claimed, whether he claimed as the o rig ina l 
consignee, or whether he claimed as a person 
com ing by order of the consignee, o r whether he 
claimed as the assign of the contract or of the 
property, in  any of those cases all th a t the master 
ot the ship (who is not a lawyer, and has not, 
« w l *38’ a awy er at his side) would have to say is, 

Where is your t it le  deed ? Produce your t it le  
deed. I f  he had not a t it le  deed, the  master 
would be en titled  to say, “ I  w ill not deliver these 
goods to you. ’ I f  on the other hand, he had the 
b ill of lading, and i f  there was no fraud, and no 
notice o f any d iffe rent t it le  brought home to the 
master, a ll tha t the master would have to do 
would be to de liver to the person having th a t t it le  
deed, and then he would be free from  any respon
s ib ility . B u t the confusion, the d ifficu lty , and 
embarrassment have arisen from  there not bein«- 
w hat I  have supposed, one t it le  'deed, but there 
being more than one, in  th is  case three parts of 
the t it le  deed, tha t is to say, of the b ill of lading 
Now, I  ask the question, For whose benefit is i t  
th a t there are those three parts P C erta in ly  not 
fo r the benefit of the shipowner or fo r the benefit 
ot the master. To them the presence o f three 
parts o. the b ill o f lading is s im p ly an embarrass
ment. I t  is fo r the benefit of the shipper or of 
the consignee. I  do not stop to enquire whether 
to them  i t  is a benefit, o r whether at th is tim e of 
day (many o f the reasons, i f  not a ll the reasons, 
fo r having b ills  of lading in  parts being very  much 
modified) i t  would not be better for every one tha t 
there should be on ly one p a r t;  th a t is a question 
fo r the m ercantile world to consider. I t  is qu ite 
sufficient for me to say th a t i t  is certa in ly no t for 
the benefit o r fo r the convenience of the sh ip
owner o r of the master tha t there are three parts 
o f the b ill o f lading. Then w hat has the sh ip
owner to do P The shipowner has to  protect h im 
self from  tha t which is liable to cause d iff ic u lty  or 
embarrassment to him , and the way in whicb, as i t  
appears to me, he does protect him self is by 
s ta ting  tha t, a lthough “  the master or purser ”  
ha th affirmed to three b ills  of Jading,”  chat is to 
say, has Bigncd three b ills  of lading, “ a ll of the 
same tenor and date,”  yet, no tw ithstand ing chat 
fact, “  one of those b ills  o f lading being aceom- 
piished, the others shall stand void,”  which I  
understand to mean, tha t i f  upon one o f them  the 
shipowner acts in  good fa ith , he w ill have “ accom
plished”  his contract, w ill have fu lfilled  it ,  and 
w ill not be liable or answerable upon any of the 
others. I f  one is produced to h im  in  good fa ith , 
he is to  act upon tha t and not to embarrass h im 
self by considering what has become o f the other 
b ills  of lading. That appears to me to be the pla in  
and natura l in te rpre ta tion o f these words, having re
gard to the purpose fo r which they are introduced.

I  pu t i t  to the learned counsel who argued the
case whether hecouldsuggestanyotherexplanation
ot these words which would g ive them a ra tiona l 
meaning, bu t I  could no t learn from  the bar tha t 
there was any other explanation tha t could be 
suggested. Then th a t being the case, there has

[H .  of L.

occurred here exactly one o f those instances in 
which the shipowner requires protection. H e 
has had one of these b ills  of lading produced to 
mm. I  use the te rm  “  shipowner ”  because fo r 
th is  purpose I  assume th a t the dock company is 
in  the position o f the shipowner. H e has had in  
good fa ith  one o f the parts o f the b ill o f lad ing  
presented to h im ; he has had no notice of any 
n-n r ,  v3arlallC9 w ith  th a t ; he has acted upon the 
b i l lo fk d m g s o  produced, and i t  appears to me 
“ lahV f  he;  ° f  *h° i e who stand in  his place, is not 
to  be protected, the fina l clause m ig h t as w e ll bo 
s truck out o f the b ill o f lading. How, i t  is said 
tha t th is w ill cause inconvenience to those who 
advance money upon b ills  of lading. I  do not 
th in k  th a t i t  need do so in  the least. There are, 
at a ll events, three courses open to them, e ither 
ot which they may take. T he  m ercantile w orld  
may, i t  they th in k  r ig h t, a lte r the practice o f 
g ivm g  b ills  o f lad ing in  more parts  than one. 
th a t  would bo one course which m ig h t be taken 
B u t even supposing th a t the b ill o f lading is in 
more parts than one, a ll th a t any person who 
advances money upon a b ill of lad ing w ill have to 
do, i t  hesees. as he w ill see, on the face o f the 
b ill o f lading tha t i t  has been signed in more parts 
than one, w ill be to require tha t a ll the parts are 
brought in ; tha t is to say, th a t a ll the t i t le  deeds 
are b rought in. I  know th a t tha t is the practice 
w ith  regard to other t it le  deeds; and i t  strikes me 
w ith  some surprise tha t anyone would advance 
money upon a b ill of lad ing w ithou t tak in g  tha t 
course o f requ iring  the de livery up o f a ll the 
parts. I f  the person advancing the money does 
not choose to do tha t, another course which ho 
may take is, to be v ig ila n t and on the alert, and 
to  take care tha t he is on the spot at the firs t 
a rriva l o f the ship in  the dock. I f  those who ad
vance money on b ills  of lad ing do not adont one
or other of those courses, i t  appears to me that, if
they suffer, they suffer in  consequence o f the ir 
own act. W hether tha t be so o r n o t . i t  seems to 
me tha t in  th is  case the dock company, standing 
m  the position o f the shipowner, require to be 
protected, tha t they have done th a t which i t  was 
th e ir  positive du ty  to do, and tha t the judgm ent 
ot the court below ought to be affirmed.'

Lo rd  O H a g a n . M y L o rd s : I  also have had 
the advantage of reading the op in ion o f m y 
noble and learned friend  (Lo rd  B lackburn), and
1̂ u-eu^>0S,£1011 law  presents the  view
which, a fte r serious consideration, I  have 
adopted m common, I  believe, w ith  a ll your 
Lordships. I cannot say tha t I  have no t had 
some hesitation in  the adoption of it. The con
f lic t of decision between able judges o f equal 
au tho rity  and equally divided, the diversities of 
reasoning even between those who in  the resu lt 
have agreed, the want of any recent evidence as 
to the usages of commercial men in  these 
countries wir.h reference to b ills  o f lading, and 
especially such dealings w ith  them as are the 
subject of our consideration, made me doub tfu l 
for a tim e ; bu t I  am satisfied upon the whole tha t 
the ru lin g  of the A ppellate C ourt was r ig h t, and 
ough t to be upheld. The defendants got posses- 
sion o f the goods from  the captain, not by v irtue  
of any contract or bailment, as has been contended 
a t the bar, but under the provisions of the statute 
and subject to the liab ilitie s  created and the 
duties imposed by i t ; and amongst them was the 
ob ligation to deliver them  to  such person or
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persons, and on such conditions, as the sta tute 
should be held to have indicated and required to  
w arrant de live ry by the shipowner o r the master. 
On the payment of the fre igh t, and the removal 
of the stop-order, i t  seems to me th a t they were 
bound as he would have been to de liver them to 
the person m aking presentment of the b i l l  of 
lading. I  th in k , in  the absence of express decision, 
the w e ight of au tho rity  having relation to  i t  
sustains the judgm ent of the court below ; I  th in k  
th a t usage, as fa r as we have any means of 
ascertaining i t ,  is inconsistent w ith  the p la in tiffs  
claim, and I  th ink , fina lly , tha t p rinc ip le  and policy 
and the necessities of m ercantile affairs are quite 
in  favour of the action of the defendants. As to 
au thority , there is none which deals w ith  the precise 
state o f facts before us. The case of F ea ron  v. 
Bow er8 (ub i sup.) was d iffe rent from  this, as there 
the person y ie ld ing  up the goods was the captain 
of the vessel, and not the warehouseman, and he 
had to choose between two claim ants— the con
signee and the indorsee— whereas there was on ly  
one cla im ant known to  the defendants, and they 
had had no notice o f any other. I  concur in  the 
v iew  of L o rd  Tenterden, tha t the law  should Dot 
com m it a discretion to the captain of a ship so un 
reasonably large and so capable of being pu t.to  
ev il uses. B u t tha t case could scarcely have been 
entertained a t a ll, i f  the lesser power to hand 
goods to the holder o f a b ill o f lading, bona fide  
and w ithou t knowledge of any adverse t it le , had 
no t been assumed to be warranted by usage and 
by law. I  do not th in k  the approval of tha t case 
in  L ic k b a rro w  v. M ason (ub i sup.) by L o rd  Lough
borough and B u lle r, J. can be held to have estab
lished i t  in  a ll its  dangerous extent. The circum 
stances they were considering do not necessitate 
the m inute  exam ination or the complete re jection 
or adoption of its  doctrine. B u t this, atleaRt, may 
be said tha t, unless the holder of a b i l l  of lading 
was then understood to  be entitled  to  recoive the 
goods of which i t  guaranteed the delivery, we can 
scarcely conceive tha t the larger proposition would 
not have been at once repudiated. A nd  in the 
case o f The 'Tigress (ub i sup ) before D r. LushiDg- 
ton, when he refers to  the case o f F earon  v. 
Bowers, he does not expressly adopt it ,  in  its  
fulness, as he did  no t need to do fo r the purpose 
of his judgm ent, bu t confined him self to approval 
of i t  so fa r as may be applied in  the conditions 
o f th a t before us. H e says of F ea ron  v. B o w e rs : 
tf Th is case is a stronger one than the present, for 
here i t  appears tha t there had been no present
m ent at a ll by the vendee of his b i ll of lading. I t  
is clear, therefore, tha t the master would at least 
have been jus tified  in  de live ring  to the p la in tiffs , 
as holders of the firs t b ill o f lad ing presented, and 
i t  m ust be remembered tha t the b ills  o f lading 
contain a proviso tha t, the f irs t being accom
plished, the others shall stand void.”

P la in ly , D r. Lush ington considered the firs t pre
sentment sufficient to en title  the holder to the 
de livery of the goods, and held tha t the de livery on 
such presentment was the “ accomplishment”  w ith in  
the proper meaning of the instrum ent on which the 
others should “  stand void.”  A n d  accordingly the 
case is s im p ly headed, “  A  master is jus tified  in 
de livering the goods to the holder of the firs t b i l l 
o f lad ing presented,”  which is the case o f the 
defendants, who Btand in  the master’s place. I t  
seems to me that, tak ing  these cases together, they 
constitute a reasonable body of au tho rity  in  support

of the judgm ent of the cou rt below. Then as to 
the practice in  such m atters, we have no paro l 
testim ony about i t ,  nor any proof at the pa rticu la r 
t r ia l o f th is  case; b u t we have the statement 
o f Lee. C.J., a long tim e ago, tha t a usage existed 
then which would have fu lly  w arranted the course 
of the defendants; we have his d irection of a 
verd ic t founded on the proof of i t ; we have Lo rd  
Tenterden suggesting the lim ita tio n  of the ru le  so 
acted on by the Chief Justice, but not denying its  
existence o r d isapproving of it, save as to  its  
excessive operation ; and we have the uncon tra
dicted assertion of a liv in g  judge o f great ex
perience in  m ercantile cases, tha t i t  is  s t i l l  the 
“  undoubted practice ”  to  deliver, “  w ith o u t in 
qu iry ,”  to  the ho lder of a b i l l o f lading. A n d  
las tly , th a t p rinc ip le  and po licy are in  favour o f 
such a practice appears to  me reasonably plain, 
when we consider how impossible i t  would be for 
a master in  a m u ltitude  of cases to  in s titu te  
satisfactory in q u iry  as to the transactions, dehors 
the pa rt produced to him , which m ig h t qua lify  o r 
destroy the r ig h t  to the possession o f the goods. 
The fact tha t so very few complaints o f m is
de livery are recorded du ring  a century and more, 
e ither on the score o f e rro r or of fraud, demon
strates how li t t le  practical ev il has come o f the 
usage; w h ils t, i f  i t  had not prevailed, the prom pt 
and unfettered action required by the needs of 
commerce m ight have been much restrained in  
very many instances. I t  is  always pa in fu l to 
decide, when the decision m ust necessarily in ju re  
one of two blameless pa rties ; bn t in  th is  case the 
p la in tiffs , who had the property  which secured 
the advance undoubtedly vested in  them  by the 
indorsement of the b il l o f lading, have never lost 
th e ir t it le  to th a t p roperty or the r ig h t  to  recover 
it ,  i f  w rong fu lly  taken from them. I f  they had 
acted as the bank d id  in  B a rk e r  v. M eyerstein  
(ubi sup.), there could have been no r is k  of loss. 
They m ig h t have taken other precautions (such 
as ge tting  a ll the three parts of the b ill o f lading) 
w ith  a like  resu lt, and they are not now precluded 
from  seeking redress from  anyone who may have 
illega lly  obtained possession of th e ir  goods. Bab 
the defendants who have done no th ing m ala  fid e  
who have acted, as I  conceive, according to usage 
and w ith in  th e ir r ig h t, should not be made answer
able fo r  an error, fo r the consequences o f w h ich 
they are not, in  m y opinion, legally or m ora lly  
responsible. I  th in k  th a t the appeal should be 
dismissed w ith  costs.

L o rd  B l a c k b u r n .— M y Lo rds : Th is is one o f the 
cases in  w hich d ifficu lty  arises from  the m ercantile 
usage of m aking out a b ill o f lad ing in  parts. 
There is, since the decision of L ickb a rro w  v. Mason  
(u b i sup.) now nearly 100 years ago, no doubt tha t, 
before there was any statute effecting the m atter, 
the b i l l  of lad ing was a transferable document of 
tit le , at least to  the extent, as was said by L o rd  
Hatherley, L.O. in  B arbe r v. M eyerste in (ub i sup.) 
tha t, “  when the vessel is a t sea and the cargo has 
no t arrived, the pa rting  w ith  the b ill o f lad ing is 
the pa rting  w ith  tha t which is the symbol of 
property, and fo r the purpose of conveying a 
r ig h t  and in terest in  the property is the property 
itse lf.”  The very object of m aking the b ill of 
lading in  parts would be baffled unless the delivery 
of one pa rt of the b ill o f lading, du ly  assigned, 
had the same effect as the delivery o f a ll the parts 
would have had ; and the consequence of m aking 
a document o f t it le  in  parts is, tha t i t  is possible
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tha t one pa rt may come in to  the hands o f one 
person who^ bona fide  gave value fo r i t  under the 
belief tha t he thereby acquired an in te rest in  the 
goods, either as purchaser, mortgagee, or pawnee, 
and another pa rt may come in to  the hands of 
another person who, w ith  equal bond fides, gave 
value fo r i t  under the belief tha t he thereby 
acquired a s im ila r interest. This cannot well 
happen unless there is a fraud on the part of 
those who pass the two parts to d iffe rent persons, 
such as would b rin g  them w ith in  the grasp o f the 
crim ina l law, and, from  the nature of the trans
action, such a fraud must speedily be deteoted ; 
the cases, therefore, in  which i t  occurs are not 
very frequent. Nevertheless, i t  does a t tim es 
occur, and there are cases in  our courts where the 
righ ts  of the two holders have had to be con
sidered. The last of those was B a rb e ry . M eyer
stein (ub i sup.), in  th is  House; and, so far as tha t 
decision extends, the law m ust be taken to be 
settled. I  have never been able to learn whv 
merchants and shipowners continue the practice 
of m aking out a b ill o f lad ing in parts. I  should 
have thought tha t, at least since the in troduction  
ot quick and regu lar communication by steamers 
and s t ill more since the establishment of the 
electric telegraph, every purpose would be 
answered by m aking one b ill of lad ing  only, 
which should be the sole document o f t it le  and 
tak in g  as many copies, certified by the master to 
be true copies, as m igh t be thou gh t convenient- 
those copies would suffice for every legitim ate 
purpose fo r which the other parts of the b ill can 
now be applied, bu t could not be used fo r the 
purpose o f pretending to be holder of a b ill of 
lading already parted w ith . However, whether 
because there is some practical benefit of which I  
am no t aware, o r because, as I  suspect, merchants 
d is like  to depart from  an old custom fo r fear tha t 
the nove ty  may produce some unforeseen effect 
b ills  o lading are s t ill made out in parts, and 
probably w ill continue to be so made out. So 
long as th is  practice continues i t  is o f vast im 
portance not to unsettle the principles which have 
been already settled, and when a new case has to 
be decided i t  is desirable to be very cautious as to 
what princip les are applied.

The facts in  the present case bear in  many 
respects a close resemblance to those in  B arber 
v  M eyerstein  (u b i sup.), but they are not quite 
the same; and the question on the solution 
ot which, in  m y opinion, the decision in  the 
present case ought to  depend, did no t arise 
in  B arbe r v. M eyerstein, though L o rd  West- 
bury d id  in  tha t case m ention i t  when he says :
“  There can be no doubt, therefore, tha t the 
h rs t person who fo r value gets the transfer of a 
,b' of lading, though i t  be on ly one of a set o f 
three bills, acquires the property, and all subse
quent dealings w ith  the other two b ills  m ust in  
Jaw be subordinate to tha t f irs t one, and fo r th is  
reason, because the property is in  the person who 
h rs t gets a transfer o f the b il l of lading. I t  m igh t 
possibly happen th a t the shipowner having no 
notice of the f irs t dealing w ith  the b ill o f lading, 
may, on the second b ill being presented by another 
party, be justified in  de livering the goods to  tha t 
pa rty  ; but, although tha t may be a discharge to 
the shipowner, i t  w i l l  in  no respect affect the legal 
ownership of the goods.”  That po in t d id  not 
arise, and Lo rd  W estbury d id  not express any 
opinion on it .  H e  on ly mentions it ,  so as to show

[H . op L .

th a t i t  was no t decided e ither way. In  the present 
case Cottam and Co., on the 15th M ay 1878, 
applied in  w r itin g  to  G lyn and Co., bankers in 
London, fo r  an advance on the  security of certain 
b ills of lading. F rom  the term s o f the applica- 
tion, i t  is p lain th a t the bankers were to have a 
property, w ith  a power o f sale, in  the goods repre
sented by the b ills  of lad ing so far as was neces
sary to secure th e ir  advance, and that, subject 
thereto, Cottam and Co. were to  remain owners of 
a ll the rest of the in terest in the goods, and m igh t 
do, as owners, everyth ing consistent w ith  the 
property thus given to the bankers. I  do not 
th in k  i t  necessary to  express any opinion on a 
question much discussed by B re tt, L  J . - I  mean, 
whether the .property which the banters were to 
have was the whole legal property in  the goods, 
Cottam s interest being equitable on ly , o r whether 
the bankers were only to have a special property as 
pawnees, Cottam and Co. having the legal general 
property. E ith e r way the bankers had a legal 
property, and at law the r ig h t  to the possession, 
subject to the shipowners’ lien, and were en titled  
to m aintain an action against anyone who w ith 
out justifica tion  o r legal excuse deprived them 
ot tha t r ig h t. Cottam and Co. delivered to  the 
bankers, as pa rt of th e ir  security, a b ill of ladino- 
fo r twenty hogsheads of sugar b5 the Mary Jones, 
shipped by E llio t, in  Jamaica, deliverable to  
Cottam and Co., or to th e ir  assigns, indorsed in  
blank by Cottam and Co. This b ill o f lad ing bore 
on the faceof in d is t in c t ly  printed, the word “ f irs t ”  
and at the end had the usual clause, “ In  witness 
whereof the master of the ship hath affirmed three

u-8u tb '8 fcenor and date, the one o f
which b ills  being accomplished the others to 
stand void. There could be no doubt, therefore, 
tha t the bankers had d is tinc t notice th a t there 
were two other parts of the b ill o f lading. I t  
appears in B arbe r v. M eyerstein, tha t in  a s im ila r 
transaction the Chartered M ercantile  Bunk, before 
m aking a s im ila r advance to Abraham , had in 
sisted upon having a ll three parts o f the b ill o f 
lad ing delivered to them, and so no doubt m igh t 
G lyn and Co. have done here; but I  in fer tha t 
Abraham, who soon after was g u ilty  o f a very 
gross fraud, was not a person who could ask any 
reliance to be placed on his honesty, and that 
where the person depositing the b ill o f lading is 
ot good repute, a banker would ra ther run the 
risk , in  most such cases nominal, of the depositor 
having committed a fraud lhan the r is k  of 

u a g °°4  oustomer by m aking inquiries 
which m ig h t be construed as im p ly in g  th a t they 
though t him capable o f com m itting  a gross fraud. 
However th is  may be, i t  appears tha t G lyn and 
Lo. made no inqu iry , and were content to take 
the one p a r t ; and as, in  fact, neither o f the other 
parts had been transferred, the security which 
tr ly n  and Co. had was not impeached by such 
a p rio r transfer, and as the M a ry  Jones was then 
a t sea, the question m ainly discussed in B arber v. 
M eyerste in  does not arise in th is case. The M a ry  
Jones arrived on the 27th May, and next day the 
m aster reported her at the Customs, and the 
goods were there, for Customs purposes, entered 
by Cottam and Co. as owners. A l l  th is  was quite 
n g h t and did not require the production o f any 
b ill o f la d in g ; i t  could and ought to have been 
done as well as i f  the other parts of the b ill o f 
lad ing had been delivered to  G lyn and Co. or bad 
remained locked up in  the desk o f the shipper,
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E ll io t t  in  Jamaica. The master appears to have 
been in  a h u rry  to get his vessel em pty, and to 
have resolved to avail himself of the provisions of 
the M erchant Shipp ing A c t, 1862. secs. 66 to 78. 
He had not, in  strictness, any r ig h t  to  do so t i l l  
default had been made in  m aking en try , which 
never was the case at all, or t i l l  de fau lt had 
been made in  tak in g  delivery w ith in  seventy-two 
hours after the report of the ship, which w o ud  
not in  th is  case be t i l l  the 31st May. B u t e 
master, apparently being in a hu rry , on the 28t 
May prepared and signed a notice to the East and 
W est Ind ia  Docks to “ detain a ll the under
mentioned goods w hich shall be landed in  your 
docks now on board the ship M a r y  Jones, from 
Jamaica, whereof I  am master, u n til the fre ig h t 
due thereon shall be du ly paid or satisfied, in  
proof of which you w ill be pleased to receive the 
directions of James Shepherd and Co. The whole 
cargo as per b ills  o f lading. Th is stop was 
lodged w ith  the dock company on the 29th May, 
The dock company, i t  appeared, were in  tne 
hab it o f requ iring  the master to  sign an 
au tho rity  at the foot of a copy of the manifest, 
and in  th is  case the copy m anifest was signed 
and lodged on the 28th M ay. I t  is not necessary 
to inquire what would have happened if  before the 
Beveutv-two hours had expired a du ly authorised 
person had tendered the fre ig h t and demanded 
delivery, fo r no such th in g  occurred ; and i  th in k  
as soon as the seventy-two hours had elapsed tne 
dock company held the goods under the provisions 
of the A c t, ju s t as much as if  they had no t been 
landed t i l l  then. The counsel fo r the respondents 
wished your Lordships to draw the inference o 
fact tha t a ll th is  m ust have been done, no t under 
the provisions of the Act, bu t by v irtu e  o some 
agreement to which Cottam and Co. were a Par J ‘
1 do not see any evidence of th is ; and, looking at 
the m anner in  which the admissions were made 
so as to apply not only to the M a ry  Jones, but to 
two other ships mentioned in  the 6th and 11, 
paragraphs of the statement of defence, I  should, 
i f  necessary, draw the inference th a t i t  was not 
the fact. Then, on the 31st May, on which day the 
seventy-two hours bad expired, Cottam and Co. 
brought down and showed to the dock^company a 
b ill of lading, w ith  the word “  second d is tin c tly  
p rin ted  on the face of it, and in  every other re
spect precisely s im ilar to the b ill a t th a t tim e in 
the hands of G lyn and Co. I t  was not indorsed. 
The clerk of the dock company entered in  the 
books o f the company tha t Cottam and Co. were 
the proprietors of the goods, and m arked the b ill 
of lading w ith  his in itia ls  and the date, so as to 
show tha t he had seen i t  and returned i t  to 
Cottam  and Co. I t  was proved, what I  th in k  
would have been inferred w ithou t proof, tha t 
after th is  the dock company would, according to 
th e ir  ord inary practice, have delivered the goods 
when the stop for fre igh t was removed to the 
order of Cottam and Go., unless, in  the meantime, 
they had go t notice tha t another b ill of lading 
was, as the witness says, out. I t  appeared in  
B arbe r v. M eyerstein tha t in  the case o f Abraham, 
whose honesty they seem to have distrusted, the 
Chartered M ercantile Bank had lodged a stop; and 
so m igh t G lyn and Co. have done in the present 
case. They did  not do so; and the stop for fre igh t 
having been removed, the dock company, though 
not t i l l  the m onth o f Ju ly , delivered the goods to  
the order of Cottam and Co., no t having then

e ither notice or knowledge of the fact th a t one 
pa rt of the  b ill o f lad ing had been indorsed to 
G lyn and Co., b u t hav ing  from  the form  of the 
b ill itse lf noticed tha t there were tw o  other b ills  
o f lading, e ither of w h ich Cottam and Co. i f  
dishonest enough, m ig h t have indorsed and 
delivered fo r value to some o ther party.

The real question, I  th in k , is, whether the  dock 
company were, under such circumstances, justified  
in  o r ra ther excused fo r de live ring  to Cottam and 
Co.’s order, though, i f  they bad had notice o r know 
ledge o f the previous transfer of the b ill o f lading 
to G lyn and Co., i t  would have been a m is-delivery, 
for which they would have been responsible. I  
do not th in k  the dock company held the  goods by 
v irtue  o f any contract. They held them under 
the statute subject to  a du ty imposed by the 
statute to de liver them  to the person to whom the 
shipowner was bound to de liver th e m ; and, as I  
th in k , they were ju s tified  o r rather excused by any
th in g  which would have jus tified  or excused the 
master in  so de live ring  them. So that, I  th in k , 
the very po in t which has to be decided is th a t 
raised by L o rd  W estbury— viz., w hat w ill excuse 
or ju s tify  the master in  de livering. The case of 
Barber v. M eyerste in  settles tha t the mere fact 
there were parts of the b ills  in  the hands of the 
m ortgagor or pledgor does not fo rm  a ju s tifica tio n  
or excuse fo r an innocent purchaser from  the 
m ortgagor o r pledgor, whichever he was, tak ing  
the goods. I f  i t  could be proved tha t the other 
parts of the b ill o f lad ing were le f t  in  the  hands 
of the m ortgagor or pledgor in order th a t he 
m igh t seem to be the owner, though he was not, a 
purchaser from  the person in  whose hands they 
were thus le ft m ig h t e ither at common law or 
under the Factors Acts have a good t i t le ;  bu t there 
is no t in  th is  case, any more than there was in  
B arber v. M eyerste in , any evidence to raise such a 
question. B u t the master is not in  the position of 
a purchaser from  the holder, or person supposed 
to be the holder, of a b ill o f lading. He is a 
person who has entered in to  a contract w ith  the 
shipper to carry the goods, and to deliver them to 
the persons named in  the b ill o f lading, in  th is  
case Cottam and Co., or th e ir  assigns; th a t is, 
assigns of the b il l of lading, not assigns of the 
goods ; and I  qu ite  assent to what was said in  the 
argum ent tha t th is  means to Cottam and Co. i f  
they have not assigned the b ill o f lading, o r to 
the assign i f  they have. I f  there were on ly one 
part of the b ill o f lading, the obligation o f the 
master under such a contract would be clear, he 
would fu lf il the contract if  he delivered to Cottam 
and Co. on th e ir  producing the b ill of lad ing 
unindorsed, h.0 would also fu lf i l his contract i f  ho 
delivered the goods to any one producing the b il l 
of lad ing w ith  a genuine indorsement by Cottam  
and Co. He would not fu lf il his contract i f  he 
delivered them to anyone else, though, i f  the 
person to whom he delivered was rea lly en titled  to 
the possession of the goods, no one m ig h t be 
en titled  to  recover damages from  h im  fo r tha t 
breach of contract. .

B u t at the request of the shipper, and in  con
fo rm ity  w ith  ancient m ercantile usage, the master 
has affirmed to three b ills  of lading a ll of the same 
tenor and date, the one of which b ills  being accom
plished, the others to stand void. I n  Fearon  v. 
Bowers (u b i sup.), decided in  1753, Lee, C.J, is 
reported to  have ru led “ th a t i t  appeared by 
the evidence tha t according to  the usage of
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m a r it im e  l a w  c a s e s .

H. --------- Gm :K>

tratíe the captain W8S not conoerned to examino
of ladinl A ll T o  W  r  I be differeilt bills oi lading. A ll he had to do was to deliver
the goods upon one of the bills of lad,™

? h rde L t t

held J  A  uP°n further consideration, be
hands ”  PTf is ' “ T h P°Wer in the «aste r’s T “ , :  , Ifc 18 »«guiar enough chat 129 years 
should have elapsed w ithout its having 'teen

was 3  l íw aDfc COart t0 BBy A eth er this rulewas good law. I t  was suggested on the argument 
1 8reat plausibility that, especially after the 

caution given immediately after the passage I  
have read in Abbott on ShippingP part 3 
chap. ,x„ sect 25, masters have declined to incur 
the responsibility of deciding between two persons 
f u n d e r  different parts of the bill of lading 
so that the case has not arisen. Jf this rule were 
the law, it would follow a fo r t io r i  that if t í !  
master was entitled to choose between L  oom

it puts too much power “  tte  master’« ? ;
Where he has notice or probably even f í i '  
of the other indorsement, I  think he must de Hvot 
at his peril, to the rightful holder, or interpllad 
But where the person who produces a bill of lading¡inifeSí sr 4 ^
actúan ho,dingKan i á o ^ i ^ ^  » “
titled to demand delivery under th« r>
Tudor8 T < ° f  th e 1other ^  had been preV“ vindorsed for value to someone eleeP and the 
master has no notice or knowledge of „ „ 6 
«o,p« , b. t  Itere .re  C h e r ¿ 2 *  Í  f f g  
of lading, and that therefore it is possible that
r - V  r  “ ay have been previously indorsed 
I  think the master cannot be bound, at his peril’ 
to ask tor the other parts. I t  is not mere y^bafc 
as JBramwell, L  J pnva- “  Tf  ̂ j  mau
practice to deliver without inquiry to^^one who 
produces a bill of lading ’’- i . e  7 l  n ™  wh.° 
brought forward and that th e  evidence given in 
F ea ron  v Bowers must have proved th it much
th ! t8 as it866"18 6l8° l °  haV6 pr0ved «ore; but
practice L T “* t0 “ e- unle88 ‘ his was the practice, the busmess of a shipowner could not

onlj^one'part " T 8 bÍ’]s ° f lading - r o  í d e  bon0 part. I  cannot say on this anythin«- in
L t n t 0nto°bTbat • L.J. says, and I  quite
on lv  re A o  h K, rea80D1Dg- I  th in k  also tha t the
clausí at ?hat> e/ T Stí UCt,0n to be Pu t "P 0il the clause at the end of the b ill of lad ing is tha t the

thi?ronTrL8ttlPfUbate! thf  h® Shalí not be bable on 
or knowledge1 J  W v ^  and wkhout "»tice 
diliver« te „8 anythmg to make it wrong,
of lading de!,“ 80?- prodaclt,g one Part of the bill ct ladmg designating h im -either as being the
Fndrr e d nar 1 f ! h tbei bia if  *  has - t  teen

^ d t r i 0e ba: t f as K  p =  t "  w °b -ffit t

without that clause I  should say that the case falls

[H . op L.

1 " t h! n ,thT°  princ ip le  la id down as long ago as the 
i  th, °  j  Jam®8 f - in  Waits v. Ognell (Cro. Jac 192) 

lh a t  depends ’ says W illes, J. in  JDe Nicholls v 
(L . Rep 5 C. P. 589; 2 2 L .T . Pep. N  S 

«Pori a ru le  of general jurisprudence not 
onfined to choses in  action, though i t  seems to

t h T ^ r  l08t 8ight ° f m some refent casei v iz itha t if  a person enters in to  a contract, and, w ithou t 
notice of any assignment, fu lfils  i t  (o the person 
w ith  whom he made the contract, he is discharged 
from  the obligation.”  The equity o f this® is 
?b7.10US- ]  t ^ as acted upon in Townsend v. Inn Its
S d  a n d V o here g0! da !° dged in the docks by tte id  and Co. were by them  sold to Townsend7
and a de livery order was given by Reid and Cn
to lownsendv Townsend paid fo r the good« trl

S o n e r d Th°ei Reider8’ dW r  mi8apProPriated the 
order and fina lly  removed °the°“g o o T T ro m  £  
docks before tbe dock company bad any notice 
e ither o f the sale to Townsend o r of the delivery 
order given to him . Townsend brought trover

G lb te  Cei  ° 0' and the dock C om pany!
le ft tn  th« ’ V6ryi. great commercial lawyer, 
e t  to the ju r y  the question as to whether 

Townsend was, on the evidence as to previous 
dealings, ju s tified  in  paying the broker, which the 
ju ry  found he was, and the p la in tiff had a verd ic t 
against Peid and Co.; bu t he directed a verd ite 
fo r the dock company, saying : “ Though the 
skins were the property o f the p la in tiffs  f i lm  the 
completion o f the bargain, the company had 
made no transfer, and had no notice o f the ir
Peid6! ^ ^  “ 6 T he£  they delivered the skins to
A bb o tt C°T0' , KX 0wles 7- H ors fa ll (ub i sup.) A bbo tt, C.J. treats th is  as indisputable. Goods

byrD ix L 7  ,o  t iWer6l iD ™ ebcuHc, had been sold by D ixon to  the p la in tiff. A bbott, C J. savs as
to the parcel in  the warehouse: “  I f  the p la in tiffs

k!epe8r ‘Vthe l!t°t ® ?  Sale to  the « re h o u sekeeper, the la tte r would not have been jus tified

of t he t0 ar,,y other ordcc than thatthe p la in tiff, bu t no t having received any such
iusH ted J 7 arch°u Be keeper would ha J  teen 
jus tified  in de livering them to the order o f Ilixo n  
who placed them there.”  1 know of no case in which
and Pvn rlc ,Ple ha8 been departed from  in tentiona lly 
and though i t  is very like ly  tha t i t  may have been 
sometunes lost s igh t of, 1 do not know to what 
cases W illes, J. alludes. The sum involved in th is

those’1who*! 8dge’ bUt the “ mounts advanced by those who lend money on the security o f b ills  o f 
ading, and the value of the goods fo r which 

warehouse keepers and wharfingers become 
responsible, are enormous, W h ich  is the more 
im portan t trade of the two I  do not know b " !  
£ d—  of *h,e oase m ust have an effect on 
r e l i n k  ’8 therefore of great importance, and 
i Z ^  f T  consideration; and tha t being B0,
1 have fe lt some difhaence in  d iffe ring  from the 
two learned judges who had below come to a

t  ewro7  h e8fnlt;  F ‘e!d’ J ' Seems }'ave taken a view of the facts as to the way in  which the goods

rom6t h £  S h i r h f l  ° f th e :i0ck - « p u n y  d?ffTr°eut from tha t which I  have taken, and consequently
to have though t tha t the very im portan t question

a th lnk8 tba t tbe master cannot be

o f the b i l ^ w h f  f be &rh f S," ' lec of one Part me oil], who has the  legal r ig h t  to the
property  fo r de live ring  under any circumstances
to one who produces another b i l l of lad ing bearing
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& genuine indorsement, unless lie would be excused 
in all circumstances — in other words, unless 
F earon  v. Bowers is good law to its full extent. 
In  this I  cannot agree. I  think, as I  have already 
said, that where the master has notice that there 
has been an assignment of another part of the 
bill of lading the master must interplead or 
deliver to the one who he thinks has the better 
right, at his peril if he is wrong ; and I  think it 
probably would be the same if he had knowledge 
that there had been suoh an assignment, though 
no one had given notice of it or as yet claimed 
under it. A t all events, he would not be safe in 
such a case in delivering without further inquiry. 
But I  think that when the master has not notice 
or knowledge of anything but that there are 
other parts of the bill of lading one of which it 
is possible may have been assigned, he is justified 
or excused in delivering according to his contract 
to the person appearing to be the assign of the 
bill of lading which is produced to him. I  further 
think that a warehouseman taking the custody of 
the goods under the provisions of the Merchant 
Shipping Act 1862, sects. 66-78, is under an 
obligation cast upon him by the statute to deliver 
the goods to the same person to whom the ship
owner was by his contract bound to deliver 
them, and is justified or excused by the same 
things as would justify or excuse the master; 
and I  find as a 'fact that this was the posi
tion of the respondents here. On this ra tio  
decidendi 1 think that the appeal should be dis
missed with costs.

Lord W atson.—-My Lords : I  am of the same 
opinion. I t  appears to me that the goods in 
question were placed in the custody of the 
respondents under the provisions of the Merchant 
Shipping Act of 1862 ; and I  agree with your 
Lordships that, in the circumstances ot this case, 
the duty of the dock company, in regard to 
their delivery, differed in no respect from that or 
the shipowner. The nature and extent or the 
obligation undertaken by the shipowner to deliver 
the goods at the end of the voyage must depend 
upon the terms of the bills of lading, which con
tain his contract with the shipper; and every 
assignee of a bill of lading has notice of, and 
must be bound by, those stipulations, which have 
been introduced into the contract, for his own 
protection, by the shipowner. In  the present 
case the master, for the convenience of the shipper, 
subscribed to three bills of lading of the same 
tenor and date, by which he undertook to deliver 
the goods a.t the port of London, to Lottam and 
Co. and their assigns, and each bill of lading bore 
the usual affirmation by the master that he had 
signed three in all, “ the one of which bills being 
accomplished, the others to stand void.” That is 
a stipulation between the shipper and the ship
owner, and is plainly intended to give some measure 
of protection to the latter, after he haB delivered the 
goods upon one of the bills of lading, against 
subsequent demands for delivery, at the instance 
of the holders of the other bills of the set, I t  is, 
in my opinion, inconsistent with any reasonable 
construction of the stipulation, that the ship
owner should be held liable in all cases to deliver 
to the true owner of the goods, because in that 
case it would give him no protection. The stipu
lation can have no intelligible meaning or effect, 
if  it  does not under some circumstances enable 
the shipowner to resist a claim for second delivery,

preferred by the holder of a bill of lading, who 
has by virtue of it, the right of property in the 
goods. On the other hand, it is obvious that the 
stipulation is meant exclusively for the protection 
of the shipowner, and is not intended to confer 
upon him the right to select the person to whom 
he shall deliver, or to affect the rights in te r se of 
the holders of the bills of lading. That being 
so, I  think that the natural and reasonable con
struction of the language of the contract is that 
the shipowner is to be exonerated by delivery 
u p o n  one of the bills of lading, although it does 
not represent the property of the goods, with 
this qualification, that bona jides being an im
plied term in every mercantile contract, the de
livery must be made in good faith, and without 
knowledge or notice of any right or claim 
preferable to that of the person to whom he so 
delivers.

Lord F itzg e r a ld .—My Lords : I  also have had 
the advantage of reading the judgment of the 
noble and learned Lord (Lord Blackburn). I  had 
previously arrived at the same result, though not 
entirely on the same grounds, and I  concur in the 
decision which has now been announced. I  
entirely concur in the condemnation of the law 
laid down in F earon  v. Bowers (u b i sup.) (if it 
was so laid down there), that in case of presenta
tion to the captain of two or more parts of the 
bill of lading by parties claiming to be holders, 
and adversely to each other, the captain was 
not bound to look into the merits of the particular 
claims, but had a right to deliver to which of the 
claimants he thought proper. Such a rule would 
go far to enable the captain to violate his con
tract and his duty, and to “ accomplish ” his 
obligation by delivery to one whom he may have 
had reason to believe was not the real owner of 
the goods. Before the close of the argument, 
Earl Cairns suggested for your Lordships’ con
sideration that the practice of having bo many 
parts of the bill of lading all in the nature of 
originals was introduced for some purpose of 
convenience to the consignor or consignee, and 
that the concluding passage, “ the one of which 
being accomplished, the others to stand void,” 
was probably intended for the protection of the 
shipowner. He further suggested that, in carry
ing into effect that objeot, the true interpretation 
should be that if the master, acting in entire 
good faith, delivered the cargo on one part ot the 
bill of lading either to the consignee named in it 
as such, or to an indorsee of one part, he would 
have “ accomplished ” the bill of lading so far as 
it is a contract for carriage and delivery, and be 
protected, even though another part of the 
bill of lading should prove to be outstanding in 
the hands of a prior indorsee for value, but of 
whioh the master had no notice. I t  is singular 
that on this point there seems to have been 
hitherto no direct decision, though the present 
form of bills of lading has been in use, and the 
practice of having several parts of the bill of 
lading has been followed, for considerably more 
than a century. In  Fearon  v, Bowers, tried in 
1753, there were three parts and the same form, 
and in W rig h t v. Cam pbell (4 Burr. 2046), in 1767, 
there were two parts, and the form the same. 
F earon  v. Bowers may be considered to bear on 
the question of construction, for Lee, C.J. is there 
represented to have said* “ A ll the captain had to 
do was to deliver on one of the bills of lading.”
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In  the absence of any authority to the contrary, I  

have come to the conclusion that., so far as the 
bill of lading is a contract for carriage and delivery, 
the noble and learned Earl suggested the true 
interpretation of “ one of which being accom
plished, the others to stand void.” I  should have 
had some difficulty in assenting to the proposition, 
either generally or as applicable to this particular 
case, that a delivery which, if made by the master, 
would justify or excuse him, would equally justify 
or excuse the warehouseman. The position of the 
warehouseman when the stop-order had been 
removed seems to me to be different, and possibly 
his liability more extensive. I f  we had to deter 
mine that question, it  would be necessary to 
consider carefully the position of the warehouse
man, and to have regard to the Merchant Shipping 
Amendment Act (25 and 26 Yict. c. 63, sects. 67 
to 75), and in this particular case to his obligation 
nnder the memorandum at the foot of the manifest. 
I  refrain from pursuing this topic further, as I  dc 
not consider it to be a necessary part of youi 
Lordships’ decision, nor does it, in my opinion, 
affect the result. A  loss has been sustained bv 
the wrongful act of Cottam and Co., which must 
be ultimately borne by one of three parties. 
Williams and Co. are not before us, and I  say 
nothing as to whether or not they may be 
ultimately subject to any liability; but as between 
the plaintiffs and the defendants in this suit it 
seems to me that the plaintiffs, who, by their 
omissions and want of proper caution, and by 
their misplaced confidence in Cottam and Co 
have enabled Cottam and Co. to commit that 
wrong ought, in reason and justice, to bear the 
loss The plainuffs omitted to get up from Cottam 
and Wo. the second and third parts of the bill of 
Jading, or to make any inquiry about them. They 
were not bound to do so, nor did lhat omission 
affect their legal title, but it left them open to a 
risk from which they are now to suffer loss. The 
insecurity created by that omission might have 
been ratified by notice of their title to the master 
or by notice to the defendants at any time before 
the actual delivery to William and Co. The 
plaintiffs used no proper cautioD, and took no 
action of any kind in relation to the goods until 
after the misdelivery to Williams and Co. and 
the discovery of the insolvency of Cottam and
•Vwi,ail r i lf WB C°'lld pufc .the fixation to them.Why did yon pursue so incautious a course?” 
their reply probably would be, “ We trusted to the 
integrity of Cottam and Co., and we left the entry

of lhe g°ods' the Payment of freight, and all matters of detail to Cottam and

I t  cannot be truly said that, as between the 
plaintiffe and defendants, the plaintiffs are inno
cent sufferers by the act of a third party. The 
T 1,6 *|as been. the misdelivery of the goods, 
which the plaintiffs charge as an act of wrong by 
the defendants, rendering them liable in this suit 
Having regard to the plaintiffs' legal title, it was 

a. “ «delivery; but the defendants are 
? ™ 8ef . bJ )aw fr° m the consequences of an error 
into which they bavo been led by the plaintiffs.
In  L tckb n rro w  v. Mason, Buffer, J„ in delivering 
his opinion in this House, observes “ that in all

e tra° SaC-10,ls one 8 reat Point w be kept uniformly in view is to make the circulation and 
negotiation of property as quick, as easy, and as 
certain as possible,” and I  may amplify his

language by interpolating after “ property” the 
words “ and the advance and security of capital.” 
I t  will be observed that, in this present decision 
of your Lordships, nothing has been expressed 
adverse to that proposition. We give full effect 
of the bill of lading as a symbol of title to the 
property comprised in it, and to its indorsement 
as a transfer of that title as full and effectual as if 
vir 0lj Pan'ed by & delivery of actual possession.

do no more than, lay down a rule of construe- 
tion, and apply a well-established principle of law, 
to this particular case, and we hope it may serve 
as a landmark for the future.

Judgm ent appealed f r o m  affirm ed, and  a p p e a l 
dism issed w ith  costs.

Solicitors : for the appellants, M u rra y , H u tc h in s , 
and S t i r l in g ; for the respondents, Fresh fie lds  and 
W illia m s .

Stipmt Court of Jubicato.
— + —

COURT OF APPEAL.

S ITT IN G S  A T W ESTM IN STER .
Reported by A. A. H o pkin s , Esq., Barrister-at-Law.

N ov. 21 and  24, 1882.
(Before B aggallay, B r e tt , and F in d l e y , L.JJ.)

K ay v. F ie l d  and  C o.

C harte r-p a rty— Exceptions—D etention by fros t—  
C ustom ary m anner o f  lo a d in g — Dem urrage.

I t  was agreed by ch a rte r-p a rty  th a t the p la in t if fs ’ 
sh ip  shou ld  “ proceed to C a rd iff  E a s t B u te  Dock, 
a n d  there load in  the custom ary m anne r f r o m  the 
agents o f  the fre igh te rs  a  f u l l  and  complete cargo 
o f  r a i l  i r o n ; the cargo to be loaded as fa s t  as 
steamer can take on board, a nd  stow w ith in  the 
custom ary w o rk in g  hours o f  the p o r t , commencing 
when the steamer is in  berth and ready to load. 
I f  longer detained, m erchants to p a y  steamer 301. 
per day dem urrage. D etention by fro s t, Spc., not 
to be reckoned as la y  days.”

The sh ip  was in tended to be loaded w ith  C. and  
Go. s iro n , though t h ’S fa c t was unknow n to the 
p la in tiff^  when the ch a rte r-p a rty  was made. G. 
and Co. s w h a r f  is  some distance fro m  the E ast 
B ute  Dock, s itua ted  upon a  cana l w h ich leads 
in to  the West Bute D o ck ; a nd  th e ir  custom ary  
m anner o f  load ing  wa.s to b rin g  r a i l  iro n  f ro m  
th e ir  w h a r f  in  ligh ters in to  the West B u te  Dock, 
an d  thence in to  the E a s t B u te  Dock. A l l  other 
m akers o f  r a i l  iro n , o f  whom  there were about 
s ix  a t C a rd iff, have wharves on one o r other o f  
the two dorks, and load vessels e ither d ire c tly  from  
the guay, when they are alongside, o r by ligh te rs  
w ith in  the dork. The ship a rr ive d  in  the E ast 
B u te  Dock, and  load ing  was commenced, but was 
in te rru p ted  f o r  sixteen days by reason o f  a  severe 

f ro s t,  w h ich  prevented the ligh te rs  com ing down  
the cana l f r o m  C. and  Co.’s w h a r f  to the West, Bute  
Dock, the docks themselves being fre e  f r o m  ice.

H e ld , in  an  action  to recover dem urrage f o r  the 
sixteen days detention, th a t the defendants were 
n o t protected, by the exception in  the cha rte r-pa rty  
as to detention by fros t.

The decision o f  P o llock , B . reversed.
I  h e  action was brought to recover sixteen days’
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demurrage for detention of the plaintiffs’ steam
ship G id.

A t the trial at Swansea Summer Assizes 1881, 
Pollock, B. referred all questions of fact in the 
cause to a special referee. The material facts 
stated in the report were as follows :—

By a charter-party made the 18th Dec. 1880, it 
was agreed between the plaintiffs and the defen
dants that the plaintiff’s steamer G id  should “ pro
ceed to Cardiff Bast Bute Dock, and there load in 
the customary manner from the agents of the 
freighters a full and complete cargo of rail iron. 
The cargo to be loaded as fast as steamer can take 
on board and stow within the customary working 
hours of the port, commencing when steamer is in 
berth and ready to load. Detention by frost, 
floods . . . .  not to be reckoned as lay days.”

There are two docks at Cardiff, the Bast Bute 
Dook and the West Bute Dock, connected by a 
canal with locks at both ends. The West Bute 
Dock is also connected by a j unction canal with 
the Glamorganshire canal.

Iron rails shipped at Cardiff are almost entirely 
manufactured by some five or six makers having 
their works at some distance from Cardiff, Messrs. 
Crawshay and Co. being one of such makers. 
W ith the exception of Crawshay and Co. all the 
manufacturers rent wharves or quays iu the docks 
themselves for their own exclusive use, some of 
them in the EaBt Bute Dock and some in the West 
Bute Dock. Crawshay and Co., who manufactured 
their rails about twenty-four miles from Cardiff, 
have no exclusive wharf on either dock, but they 
have a wharf on the Glamorganshire canal nearly 
opposite the junction canal leading from the 
Glamorganshire canal to the West Bute Dock.

There are in the docks berths alongside the 
dock quays which are open to the public on appli
cation to the dock authorities. Vessels are also 
moored in tiers in the dook basins for the purpose 
of being loaded with rails and other cargo from 
lighters brought alongside. A rail way runs along 
the quays round both docks. Large steamers 
cannot go into the West Bute Dock, and shippers 
having wharves in that dock send their iron by 
lighters into East Bute Docks to load vessels that 
may be in that dock. Crawshay and Co. forward 
their iron from their wharf in lighters to vessels 
in the East Bute Dock, and the vessels are moored 
at the top of that dock for the purpose of receiving 
Crawshay and Co.’s cargo from their canal wharf. 
The G id  was in fact to be loaded with rail iron 
supplied by Crawshay and Co., but there is no 
evidence that the shipowner was aware of this 
when he entered into the charter party, or that 
he knew of the custom of the port of Cardiff, 
or of the way in which Crawshay and Co. con
ducted their business.

Oa the 8th Jan. 1881, in anticipation of the 
C id ’s arrival, the whole ol the iron intended for 
her had been sent down from the works to the 
wharf. The O ld  arrived at Cardiff on the Uth Jan., 
and was berthed at the top of the East Bute 
Dock, and the master that day gave notice to 
Crawshay and Co. of the Bteamers arrival, and 
that she was ready to receive her cargo. Lighters 
loaded with the G id 's  iron arrived at the East 
Bute Dock on the evening of the 11th Jan. The 
loading commenced on the 12th Jan., and was 
continued till the 15th Jan.

From the 16th Jan. to the 31st Jan. all the usual 
approaches from Crawshay and Co.’b wharf to the

docks were impassable, and the loading was 
wholly discontinued. Demurrage was claimed 
under the charter-party in respect of this period. 
During all the time the docks themselves were 
not frozen. Steamers and lighters could move 
about, and vessels could go out to sea, but no 
reasonable means could have been adopted to 
convey the iron from the wharf into the dock, 
neither could any marketable railway iron have 
been obtained from any other source. The 
referee found that every exertion was made to 
forward the iron, and had it not been for the frost 
the vessel would have been loaded, according to 
the custom of the port, within a reasonable 
time.

Upon these facts as found by the referee the 
learned judge gave judgment for the defendants. 
The plaintiffs appealed.

Sir F  H ersche ll (S.G.), and B ry n m o r Jones (with 
them M cIn ty re , Q.C.), for the appellants, cited

Hudson v. Hade, 18 L. T. Rep. N. S. 764 ; 3 Mar. Law 
Oas. 0. S. I l l ; L. Rsp. 2, Q. B. 566 ; 3 Q. B. 412 ;

Kearon v. Pearson, 7 H. & N. 366;
Lawson v .  Burness, 1H . 1C . 396;
Tapscott v. Balfour, 27 L. T. Rep. I f.  S 710; 1 

Asp. Mar. Law C as. 501; L. Rep. 8 C. P. 41;
Commercial Steamship Company v. Boulton 3 Asp. 

Mar. Law Caa. I l l ; 33 L. T. Rep. N. S. 707; L. 
Rep. 10 Q. B. 346.

Bu>t, Q.C., and G hanne ll (with them D illw y n )  
for the defendants.

B a g g a l l a y , L.J.—In  this case the plaintiffs’ 
claim is for demurrage for delay in loading the 
plaintiffs’ vessel. By the terms of the charter- 
party the steamer G id  is to proceed to Cardiff 
East Bute Dock, and there load in the customary 
manner from the agents of the freighters a full 
and complete cargo of iroa rails, “ the cargo to 
be loaded as fast as steamer can take ori board 
and stow within the customary working hours of 
the port, (Sundays and holidays excepted), com
mencing when the steamer is in berth and ready 
to load.” The charty-party contains also the 
following proviso, “ Detention by frost., floods, 
riots, and strikes of workmen, accidents to 
maohinery, or quarantine, not to be reckoned as 
lay days.” Now the steamer was in fact ready 
to load on Jan. 11, 1881, and the loading was 
completed on Feb. 2, 1881; the interval between 
these two dates is twenty-two days, and inasmuoh 
as six days would have sufficed to load the vessel 
if the work had proceeded regularly, the plain
tiffs claim demurrage for sixteen days at the 
rate of 301. a day, the rate agreed upon in the 
charter-party. The defence was that there had 
been a frost, that the delay in loading was 
caused thereby within the meaning of the ex
ception in the charter-party, and the defendants 
claimed the benefit of that exception. The 
question then turns upen the construction of the 
charier-party. The Solicitor General contends that 
the detention to which the charter party applies 
is a detention from some cause which happens 
after the vessel begins to load, and that, as she 
was ready to load on Jan. 11, the detention after 
that must arise from some delay, not in bringing 
the cargo from some other place, but in the 
actual loading in the East Bute Dock. The con
tention on the other side is, that we ought not 
to place so narrow a construction upon the words 
East Bute Dock, but that we ought to treat all 
the usual store places of iron, including Messrs.
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v f’ f , if tboy " erc within the 
, d c k ' 1 do Eot think so. I  do not 

thinli this latter construction would be within the
T oJ mT “!?8 °  t.hB words of tbo charter-party. Loading does not, m my yiew, begin when the
when"theVet,tbe ° f tbe “ “ ^ “Cturer, but
No doubt inef m be pUt 0n board tbe vessel. 
H u d Z t ’ L  7 7  exceptional case like that in 
H udson v- Ede (ub i sup.), the meaning of loading
thTverJc eDd1d’ -but tbat was in consequence of the very special circumstances of that case, and

y m consequence of those special circum
stances. I  do not think the report of the referee 
- m n * ‘ear and satisfactory as to the facts, but, 
ennnft v, f u lntejpretation, I  do not think that 
® ° uf  b ,bas been found in this case to bring it 
within the exceptional circumstances of H udson  v 
t id e  l have purposely refrained from going verv 
much into the details of the case, p r e T e S  to 
leave my learned brothers, who are more familiar 
han 1 am with this sort of case, to deal with

W K ,' h lh l.°kl,Dg a8 1 do that loading can only 
fairly be said to begin when the goods begin to 
be put on board, I  think that the decision of the 
learned judge below was wrong, and that this 
appeal must be allowed. 8 “at thls

B rett, L.J. In  this case we have tn  .. 
certain facts to a charter-party. Let me sayPat 
the outset that a great difficulty arises in d is  ease 
from the way in which it was tried. Instead of 
being tried at Swansea before the learned?udg6
t L be ° i dmary c° uJ se> when he would have had the evidence and facts fu lly  before him u  “
sent, from the force of circumstances of whicl^we 
know nothing, and which we have no rffihf 
criticise, to an official referee to report uponto the 
learned judge, and that report of the official 
referee is to be supposed to contain all the facte o 
which we can have any cognisance. Now it 
appears that at Cardiff there are several ip /i, S 
the East Bute Docks and the'Vest s™  S ’ 
are separate and distinct docks, and besides 
these two there are other docks at some distance 
from them ; all these are large and magnificent 
docks. There is a water communication 
the East and the West Bute C k s  by means^f a 
short canal, and there is a further water communi 
cation with the West Bute Dock by meanTo?» 
junction canal, which joins that dock to the ftl. 
morganshire canal, which is a canal running into 
the country. Further, a railway runs all round 
the East and West Bute Docks. Iron rafis 
shipped at Cardiff are almost entirely manufac
tured by five or six makers whose works are at 
some distance from Cardiff; some of these makers 
have storing wharves on the East Bute Dock and 
some on the West Bute Dock, but Crawshay’ and 
Co. have no storing wharf on either of those 
docks, but have it at some distance from the 
docks, namely at the junction of the Glamorgan
shire canal with the junction canal that I  have re
ferred to. Now, if iron rails are to be loaded from 
a wharf on the West Bute Dock into a large 
steamer, they have to be sent by lighters from 
thelfyest to the East Bute Dock, because large 
steamers cannot go into the West Bute Dock. 
Again, if iron rails are to be loaded from a wharf 
on the East Bute Dock, they are loaded eitherfrom 
the quay if the ship has a quay berth, or by 
lighters if the ship is lying in the tiers. Again, 
Crawshay and Co., because their wharf is so far 
off the docks, have for more than thirty years put

[Ct. of A pp.

their iron on lighters at their wharf, and so sent it 
down the junction canal into the West Bute Dock, 

85. tbr°ffi?b the short canal into the East 
-Bute Dock. So that with regard to shipments of 

m . the East Sute Dock there may be 
8aid t0, be tbree customary modes of loading: 
I * ® “  pmployed by shippers who have wharves 
on the East Bute Dock, another mode employed 
hy shippers who have wharves on the West Bute 
. , 7 7  and a tb,rd “ ode employed by Crawshay 
ana Co. I t  cannot be truly said that there is any 

mode of loading iron rails at 
jarant. Under these circumstances a charter- 

party is entered into, not by Crawshay and Co., 
Dut by an ordinary charterer or shipper, and the 
terms of thac. charter-party are as follows : [His 
lordship here read the material parts of the 
charter-party, and continued:] The first remark 
i. have to make about that charter-party is, that it 
is somewhat informal because it speaks of lay 
days when strictly speaking there are no lay 
days provided for by i t ; we only make out by 
calculation that a reasonable time for loading the 
vessel m question would have been six days : that 
is agreed. J

what is the state of affairs between 
the shipowner and the charterer? The ship
owner has no means whatever of knowing 
from what manufacturer of rail iron at Cardiff 
the cargo will come. His duty is to take his 
ship to the East Bute Dock; when be has done 
8°, and has berthed her, and made her ready to 
load, his duty, as far as the commencement of 
the loading is concerned, is completed. Then 
comes the duty of the charterer, which is to begin 
at once to load. Now first, ought this charter- 
party to be construed as between the shipowner 
and the charterer as if the East Bute Dock was 
the only dock at Cardiff, and was in fact the 
port? I  think so. I  think this is clear both 
rrom authority and from the words of the instru
ment. In  my opinion you have no right to take 
into consideretion anything that occurs outside 
the East Bute Dock, either in the port or town 
?’• yavdift or elsewhere. The question resolves 
itself into this: When does the loading of the 
vessel begin within the terms of this charter-party? 
Now, unless there is something peculiar in the 
terms of the contract, I  think that all stipula
tions as to loading apply to the place where the 
actual loading is to take place. I  do not wish to 
be understood to hold that the loading dees not 
begin until the goods are actually being lifted on 
to the vessel; but I  do not think that It can fairly 
be said to begin until the goods get within the 
actual place where, according to the terms of the 
charter-party, the loading is to take place; it 
appears to me that the bringing of the goods to 
that place, and what happens to them on their 
way there, has nothing to do with the loading 
within the terms of the charter-party. I t  seems 
to me that this not only follows from the terms of 
the charter-party, but that it was so held in 
H udson  v. Ede (ub i sup.). Now, if that be so, if 
every stipulation as to loading applies to the 
place of loading, then the exception in the 
charter-party applies to the same place; therefore, 
here, where the exception is detention by frost, 
that exception must be read as limited in the 
same way as the obligation, and so a detention by 
frost must mean a detention by a frost which 
actually prevents loading within the East Bute
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Dock. I  think this principle was also held in 
H udson  v. Eds. Therefore the only detention by 
frost which could absolve the charterer from his 
duty to load was a detention by a frost which 
prevented loading within the limits of the East 
Bute Dock. There was no such detention in this 
case. I t  follows from what I  have saidthat the 
words “ customary manner of loading ” apply to 
the place of loading, that is in this case, to the 
EaBt Bute Dock ; therefore they do not help us. 
But it is said that, under the circumstances of 
this case, we ought to say that in the case of 
Orawshay and Co. their loading begins before the 
time when the goods they are to load arrive 
within the East Bute Dock, that it begins indeed 
at the time when their iron leaves their wharf a 
quarter of a mile off. Now, under what circum
stances can we go beyond the limits of the place
named in the charter-party, and say that loading 
begins outside those limits; That there are 
circumstances which may require us to do so was 
decided in H udson  v. Ede, by which case we are 
bound aud from which we do not dissent; but it 
is admitted that the facts of that case were excep
tional, and the very reasoning of that oase admits 
that strong reasons are necessary to make it right 
to hold that in any particular case loading is to be 
said to begin before the goods arrive at the place 
of loading. In  H udson  v. Ede  everybody who 
shipped grain at Sulina brought it down from 
Galatz straight to the ship ; that was the only 
way in which vessels to be loaded with grain at 
Sulina could be loaded at all, namely, out of 
lighters which had come all the way down the 
river from Galatz, and the court in that case ex
pressly relied on the fact that every shipper 
shipped his corn in this way ; indeed, that case was 
decided only upon the ground that the custom 
was universal and must be taken to have been the 
basis of the contract. The Lord Chief Baron adds 
an expression at the end of his judgment, which 
shows that, if one shipper had not followed this 
custom, that might in his opinion have made the 
whole diSerence. I f  this be so, then t “ls 
comes within the general ruling of H udson  v. tide , 
and not within the exception that was allowed 
in that case; and I  think that the learned judge 
who decided this case, and decided it upon the 
authority, as I  understand his judgment, of H u d 
son v. Ede, was wrong in supposing that the facts 
of this case were such as to bring it within the 
exceptional state of facts upon which that case was 
decided. I  am of opinion that the facts of this case 
are clearly distinguishable from those in H udson  
v. Ede, and that this appeal must be allowed.

L i n d l e i , L.J.—I  also am of opinion that the 
judgment of the court below was wrong, and that 
this appeal must be allowed. The case strikes 
me thus: According to what I  take to be the true 
construction of the charter-party, it may be 
divided into two parts. The first part has relation 
to the duty of the shipowner; the ship is to go to 
a particular place. I  may pause to point out that 
the charter-party does not profess to define the 
duty of the shipper as to getting the goods to 
that place, it  presupposes them to be there. 
Next, the cargo is to be loaded as fast as the 
steamer can take on board and stow, &e., and a 
clause is introduced to give the shipper the benefit 
of certain unavoidable detention by certain 
specified causes. Now, delay having taken place 
in consequence of one of those specified causes,

(Second Action). [A dm.

we have to say how far the shipper can claim the 
benefit of the exception. The question is, what is 
such detention as is contemplated by this charter- 
party P Can it be said that detention owing to a 
cause which prevents the shipper getting his 
goods to the place of loading is within the fair 
meaning of this charter-party ? I  think not, 
I  think it has nothing to do with it. I  think it is 
plain that this is the true construction of the 
document, and any authority that is said to 
militate against this view must he carefully 
examined before it is allowed to prevail. Now it 
is said that H udson  v. E d s  is an authority against 
this view. A ll I  wish to add to what has been 
said about that case by Brett, L.J. is, that the 
remark of the Lord Chief Baron, quoting a remark 
of Willes, J.. at the end of his judgment in the 
Exchequer Chamber, shows plainly that for the 
purposes of that case the court regarded the 
various wharves at Galatz as the shore from 
which the goods were loaded, and that they based 
their judgment upon the invariable nature of the 
custom of thus loading. I  do not think that the 
facts of this case bring it within H udson  v. E de, 
and that therefore this appeal must be allowed.

A ppea l a llow ed.
Solicitors for the appellants, Ing ledew  and Ince , 

for Ing ledew, Ince, and Vachell, Cardiff.
Solicitors for the respondents, N icho l, S on , and 

Jones.

HIGH COURT OF JUSTICE.
PROBATE, D IVO R CE, AND A D M IR A L T Y  

D IV IS IO N .
ADMIRALTY BUSINESS.

Reported by J . P . A-s p in a l l  and P. W . Ra is e s , Esqrs., 
Barristers-at-Law.

Tuesday, N ov. 7,1882.
(Before Sir R. P h il l u io r e .)

T h e  A l n e  H o l m e  (Second Action.) 
C o llis ion— The A d m ira lty  C ourt A c t 1861 (24 V ie t.

e. 10), 8. 34— Counter c la im —B a il.
Where, in  a damage action, the sh ip  proceeded 

aga inst is  no t arrested, and  the p la in t if fs  do not 
regu ire  b a il to be given, the defendants cannot 
compel the p la in t if fs  to give security  to answer a  
counter-c la im  in  the action under the p r  ovisions  
in  the A d m ira lty  C o u rt Act 1861 (24 V ie t. c. 10), 
s. 34, a lthough  they v o lu n ta r ily  give b a il.

T h is  w a s  a  m o t io n  b y  th e  d e fe n d a n ts  i n  a d a m a g e  
a c t io n  to  o r d e r  th e  p la in t i f f s  t o  give b a i l  t o  a n s w e r  
c o u n te r - c la im  i n  th e  a c t io n .

I t  appeared that a damage action was instituted 
in the High Court by the owners of the Medea 
against the owners of the Alne H olm e  in respect 
of a collision between the Medea and the A ln e  
H o lm e ; by reason of the damage to the Medea 3he 
had gone to the bottom.

The owners of the Medea asked, in the first 
instance, for the undertaking to give bail, but 
subsequently gave notice that they would not 
require bail, though as a matter of fact bail was 
given.

The defendants had counter-claimed, and were 
now asking that the plaintiffs should be forced to 
give security to answer the oounter-olaim.

B u c k n il l in support of the motion.—The Admi
ralty Court Act 1861 (24 Viet. c. 10), Beet. 34
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provides that: “ The High Court of Admiralty i 
may, on the application of the defendant in any 
cause of damage, and on hiB instituting a cross 
cause for the damage sustained by him in respect 
of the same collision, if in the principal cause the 
ship of the defendant has been arrested or security 
given by him to answer judgment, and in the 
cross cause the ship of the plaintiff cannot be 
arrested, and security has not been given to 
answer judgment therein, suspend the proceed
ings in the principal cause, until security has been 
given to answer judgment in the cross cause.” 
Security has been given by the defendants. The 
M edea cannot be arrested, seeing she is at the 
bottom of the sea, and therefore the plaintiffs are 
entitled to have security given by the defendants. 
The fact of the plaintiffs not requiring bail to be 
given was a mere device to prevent the defendants 
availing themselves of the statute, but the defen
dants have actually given bail, and therefore the 
statute is complied with. Further, the owners of 
the Medea are a foreign company, and it would be 
a great hardship that the defendants should have 
no security.

Dr. W. P h ill im o re  against the motion.—The 
section quoted was passed to remedy cases where 
the plaintiff was able to lay his hands on the res, 
while the defendant was unable to obtain any 
security, and was thus placed in a very much 
worse position than the plaintiff. In  the present 
instance the plaintiffs required no security, and 
were consequently on the same footing as the 
defendants prior to the passing of the Act. I f  
the defendants choose to give security it is im 
material to us.

Sir I t  P h il l im o b e  —I  dismiss the motion with 
costs, being of opinion that the statute was not 
intended to include cases like the present.

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes.

Solicitors for the defendants, Ito b in s  and 
Cameron.

Tuesday, N ov. 7, 1882.
(Before Sir I t .  P h il l im o b e .)

T h e  F a lk .
C o llis io n — B a i l— Sale o f  sh ip  in  another action— 

P aym en t o f  proceeds in to  court.
Where, a fte r  ju d g m e n t aga inst a sh ip  in  a damage 

ac tion , where b a il has been g iven and  the ship  
released, ju d g m e n t is  g iven aga inst the same ship  
in  a necessaries action  in  w h ich  the sh ip  is  sold 
and  the, proceeds o f  the sale o f  the ship p a id  in to  
court, the, p la in t if fs  in  the damage action  cannot 
be p a id  out o f  the proceeds to the p re jud ice  o f  
other c la im an ts  s t i l l  hav ing  m a ritim e  liens upon  
the proceeds.

T h is  w as a  m o t io n  b y  th e  p la in t i f f s ,  i n  a n  a c t io n  
f o r  d a m a g e  b y  c o l l is io n ,  f o r  p a y m e n t  o u t  o f  
d a m a g e s  a n d  c o s ts .

The action was brought by the owners of the 
Vero F . against the owners of the F a lk  to recover 
damages in respect of a collision between the two 
vessels.

The F a lk  was arrested, whereupon bail was 
given by Messrs. Jones, Heard, and Co., of Cardiff, 
the ship’s agent, in the sum of 3001, being the 
amount claimed on the writ in the action.

The action was tried, and the F a lk  was held

alone to blame for the collision and condemned in 
the damages thereby occasioned to the Vero F ., 
and a reference was ordered to the registrar and 
merchants to assess the amount of the damage. 
The registrar assessed the damages at 1257., and 
his report was not objected to.

The plaintiff’s costs were taxed at 2297. The 
amount of damages and costs exceeding the 
amount of the bail given, the plaintiffs applied 
for and obtained leave to re-arrest the ship to 
obtain security for the amount exceeding 300i.; 
whereupon, to avoid the arrest of the ship, the 
solicitors for the defendants gave an undertaking 
to put in the required supplementary bail, and the 
ship was not re-arrested in that action.

Subsequently to these proceedings, several 
actions for wages and necessaries (the F a lk  being 
a foreign ship) were instituted against the F a lk ,  
and these actions proceeded to judgment; and in 
one of them the ship was, by order of the court, 
sold, and the proceeds of the sale were paid into 
court.

The plaintiffs in the collision action now applied 
for payment of their damages and costs out of 
such proceeds.

L . E . P ike , for the plaintiffs, in Bupport of the 
motion.—When it was found that the amount of 
bail given in the collision action was insufficient to 
satisfy the damages and costs, the plaintiffs applied 
for and obtained an order to re arrest the F a lk ,  
which order placed that vessel under the control 
of the court. The proceeds of the sale of the F a lk  
are now in court, and as the plaintiffs in the 
damage action have a prior lien to the plaintiffs 
in the necessaries action, the money should be 
paid out in priority to the other claims.

J. P . A s p in a ll, for Messrs. Jones, Heard, and Co., 
in support of the motion.— By the practice of the 
Court of Admiralty the mode of enforcing pay
ment has always been by monition to the owners 
of the ship held to blame, and in default of pay
ment recourse is had to the bail; and the money 
in court being the property of the owners of the 
F a lk ,  that should be applied to the payment of 
damages and costs before coming upon the bail.

Dr. P h illim o re , for the plaintiffs in the neces
saries action, against the motion.—The plaintiffs 
in the collision action have no right to the pro
ceeds of the sale in the necessaries action. By 
taking bail they had given up their maritime lien 
on the F a lk , and that lien is to be considered as 
discharged. In  all cases where the ship has been 
re-arrested as a security where the bail has 
ultimately been found insufficient, it has been 
either in respect of costs or where no other 
actions had been instituted against the ship. 
The plaintiffs in the damitge action are now in the 
position of execution creditors, and their claim as 
such is postponed to the claim of those who have 
a lien still unsatisfied on the ship. The W ild  
B anger (Br. &  L. 84) is a direct authority in my 
favour.

L . E . P yke  in reply.—The W ild  B a n g e r is 
distinguishable; in that case no order was made to 
re-arrest the ship after judgment had been given. 
This is virtually an application for payment out of 
money in respect of costs, the costs greatly 
exceeding the amount of damage. In  both The 
Freedom  (1 Asp. Mar. Law Cas. 136; 25 L. T. 
Rep. N.S. 392; L. Rep. 3 A. & E. 495) and the
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H e ro  (Br. & L. 447) the ships were re-arrested 
because the bail was insufficient.

Sir R. P h il l im o e e .—I  reject the motion; the 
plaintiffs in the damage action having taken bail 
cannot be paid out of the proceeds to the prejudice 
of other claimants still having liens upon the 
proceeds.

Solicitors for the plaintiffs in the damage action, 
Ing ledew  and Ince.

Solicitors for Messrs. Jones, Heard and ho., 
C la rkson , Greenwell, and Wyles.

Solicitors for the plaintiffs in the necessaries 
action, F ie ld e r and Sum ner.

Tuesday, N ov. 14,1882. 
tBefore Sir R .  P h i l l im o e b .)

T h e  A l n e  H o l m e  (First Action).
C o llis io n — Damage to cargo— S ta y  o f  proceedings 

— L im ita t io n  o f  l ia b i l i t y — M erchant S h ip p in g  
Acts.

W here owners o f  cargo have recovered judg m e n t in  
a  co llis ion  action  brought by them, and  the 
owners o f  the sh ip  c a rry in g  the cargo subsequently 
b rin g  a n  action  aga inst the same sh ip  to recover 
damages in  respect o f  the same co llis io n , and  the 
damages in  both actions w ou ld  exceed the value  
o f  the defendants’ sh ip  at 81 p e r ton, an d  the 
damage in  the cargo action alone w o u ld  not 
exceed tha t am ount, the court w i l l  no t stay p ro 
ceedings in  the cargo’s ac tion  u n t i l  a fte r  judgm en t 
in  the sh ip ’s action, on the g round  th a t w ith o u t 
such stay the defendants have to in s titu te  a  
l im ita t io n  o f  l ia b i l i t y  action , w h ich  w o u ld  be 
unnecessary i f  the defendants obtained judg m e n t 
in  the sh ip ’s action.

T h is  w a s  a  m o t io n  b y  th e  d e fe n d a n ts  i n  a d a m a g e  
s u i t  t o  B ta y  p r o c e e d in g s  i n  a  p r io r  s u i t  b r o u g h t  
a g a in s t  t h e  s a m e  s h ip .

An action had been brought by the owners or 
cargo shipped on board the M edea against the 
owners of the A ln e  H o lm e  in respect of the loss of 
cargo occasioned by a collision between the Medea 
and the A ln e  H olm e, and the Alne  H o lm e  had been 
found solely to blame. A  reference had been held, 
and the registrar’s report was to issue in a few 
days. Subsequently to the above action another 
action was brought by the owners of the Medea  
against the owners of the A ln e  H o lm e  in respect 
of the same collision, and it was now prayed that 
further proceedings in the first action might be 
stayed until judgment had been given in the 
second action.

B u c k n ill, for the defendants, in support of the 
notion.—The claim of the owners of cargo is for 
32001.; the claim of the owners of the Medea is 
for 70001., making a total, which is 20001. in excess 
of the value of the A ln e  H o lm e, reckoning her 
value at 81. per ton. This being so, the defendants 
propose to bring a limitation of liability suit, 
should the plaintiffs in the first action issue execu
tion, but if proceedings in the first action are 
stayed and the defendants are successful in the 
second action, the plaintiffs in the first action will 
get 20«. in the pound, and the expense of a limita
tion of liability suit will be saved. The defen
dants are willing to pay the money into court, 
and pay interest on it.

Dr. W . P h ill im o re , for the plaintiffs in the first 
action, against the motion.—The action instituted 

Vou IV ., N.S.

by the owners of cargo has proceeded to judg
ment in due form, the registrar’s report will 
shortly be out, and the plaintiffs are entitled to 
issue execution for the money. The second 
action has nothing whatever to do with the 
owners of cargo, and it is unfair that one action 
should be tied up until judgment in another 
action.

S i r  R .  P h i l l im o b e .— I  a m  o f  o p in io n  t h a t  t o  
s ta y  t h e  p r o c e e d in g  i n  th e  f i r s t  a c t io n  w o u ld  b e  
u n f a i r l y  p r e ju d ic ia l  t o  th e  p la in t i f f s  i n  t h a t  a c t io n ,  
a n d  th e r e fo r e  I  m u B t d is m is s  t h e  m o t io n  w i t h  

c o s ts .
Solicitors for the owners of cargo, Stokes, 

Saunders, and Stokes.
Solicitors for the owners of the A ln e  Holm e, 

Robins  and Cameron.

F r id a y ,  N ov. 3,1882.
(Before Sir R. P h i l l im o e e .)

The I m m a c o l a t a  C o n c e z z io n e .

T rans fe r— Sale  o f  sh ip —A c tio n  f o r  necessaries—  
C oun ty  Courts A d m ira lty  J u r is d ic tio n  A c t 1868 
(31 32 Viet. c. 71), s. 6.

Where a necessaries action  aga ins t a sh ip  in  the 
C ity  o f  London  C ourt has proceeded to ju d g 
m ent, by w h ich  a  sale o f  the sh ip  is ordered, and  
subsequently ano ther action  is  commenced in  the 
H ig h  C ourt by m a te r ia l men hav ing  a  posses
sory lie n  upon the sh ip , and  a n  appearance has 
been entered to the action in  the C ity  o f  London  
C ourt by the p la in t if fs  in  the H ig h  C ourt, the 
sale w i l l  be stayed, and  the C ity  o f  London  
Cou/rt ac tion  transfe rred  to the H ig h  C ou rt upon  
the a p p lic a tio n  o f  the p la in t if fs  in  the H ig h  
C ourt.

T h is  was a motion on behalf of certain ship
builders, plaintiffs in an action in the High 
Court, for repairs done to the Im m a co la ta  Con- 
cezzione, for the transfer to the Admiralty Division 
of the High Court of Justice of an action for 
necessaries pending in the City of London Court.

A necessaries action was brought in the City 
of London Court against the above-named ship, 
and judgment was given for the plaintiffs, ordering 
the sale of the ship by the bailiff of the City 
of London Court.

The plaintiffs in the action in the High Court 
intervened, and entered an appearance in the 
action in the City of London Court. Subsequently 
to the institution of the aotion in the City of 
London Court, an action for repairs effected upon 
the ship was brought in the Admiralty Division 
of the High Court, against the ship, by the 
parties moving the court.

Dr. W . P h ill im o re , for the plaintiffs in the 
action in the High Court, in support of the 
motion,—The proceeds of a sale of the Im m aco
la ta  Concezzione by the bailiff of the City of 
London Court would be ridiculously small, as 
no one would care to buy her in consequence of 
the institution of the second action for repairs. 
The plaintiffs in the action in the High Court 
have a possessory lien on the ship, by reason of 
their repairs to her, and are therefore moving the 
court that the City of London Court action may 
be transferred to the High Court, in order that 
they may be more adequately capable of enforcin '1 
their claim against the ship.
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O a insfo rd  B ruce, for the other plaintiffs, against 
the motion.—The plaintiffs in the action in 
the High Court are in nowise entitled to have 
the CouDty Court action transferred to the High 
Court. Under sect. 6 of the County Courts 
Admiralty Jurisdiction Act 1868 (31 & 32 Viet, 
c. 71) it is provided that “ the High Court of 
Admiralty of England, on motion by any 
party to an admiralty cause pending in a 
County Court, may, if it shall think fit, with 
previous notice to the other party, transfer 
the cause to the High Court of Admiralty 
but the plaintiffs in the action in the High 
Court are not parties to the Action in the City 
of London Court, and therefore have no right 
to have that action transferred to the High Court. 
The proceedings in the City of London Court 
action were in every way regular, and the City 
of London Court, with respect to this action for 
necessaries, is of co-ordinate jurisdiction with the 
High Court, and therefore it is an unlawful act on 
the part of the marshal of the High Court to 
interfere with the sale of the ship by the bailiff.

Dr. P li i l l im o re  in reply.—The plaintiffs in the 
High Court entered an appearance in the City of 
London action, and by so doing made themselves 
parties to the action, and moreover under rule 10 
of Order X X X I I I .  of the County Court Rules, 
they clearly are persons claiming to have an 
interest in the vessel, and so are entitled to inter
vene for the purpose of having the action trans
ferred to the High Court.

Sir Robert Phillimore.—I  allow the motion 
without prejudice to the rights (if any) of the 
plaintiffs in the City of London Court action. 

Solicitors for the plaintiffs in the High Court,
Thom as Cooper and Co.

Solicitors for the plaintiffs in the City of London 
Court, Stocken and Jupp .

Tuesday, Jan . 24, 1882.
(Before Sir R. Phillimore).

The Helenslea.
The Catalonia.

P ra c tice — A d m ira lty  ac tion  in  pe rsonam — Service  
o f  w r i t  in  personam  — Address o f  defendant 
incorrect on w r i t — D efendant resident out o f  
ju r is d ic t io n — Ju d ica tu re  A ct, O rder I I . ,  r r .  3, 4 
— C onso lida tion .

The m isdescrip tion  o f  the residence o f  a defendant, 
whereby he is  alleged to he resident w ith in  the ju r i s 
d ic tion , w h ils t he is  in  fa c t  resident out o f  the 
ju r is d ic t io n ,  is  no t a suffic ient g round  f o r  setting  
aside a w r i t  in  personam  in tended f o r  service as 
soon as the defendant sh a ll come w ith in  the ju r i s 
d ic tion .

C onso lida tion  o f  cross causes o f  damage w i l l  no t be 
ordered where service o f  the w r i t  in  the p r in c ip a l  
action  has no t been effected.

This was a motion by the defendant, the owner of 
the barque Helenslea, to set aside the writ in a 
damage action, brought by the Cunard Steamship 
Company, rhe owners of the C ata lon ia . I t  
appeared from the affidavits filed on both sides, 
that cross actions had been instituted by the 
respective owners of the Helenslea and C a ta lo n ia  
in respect of a collision between the two vessels 
in or near Cork Harbour in Dec. 1881.

The writ in the first or principal action, insti
tuted by the Cunard Steamship Company on the 
25th Dec. 1881, was in  personam  and directed to 
“ William Stephen, of the city of London,” defen
dant, and was indorsed: “ The plaintiffs, as owners 
of the steamship C ata lon ia , claim the sum of
10,0001. against the defendant as owner of the 
barque Helenslea, for damage occasioned by a 
collision which took place in or near Cork H ar
bour in the month of December 1881, between 
the Helenslea and the C a ta lo n ia , including costs 
of suit.” On the 26th Dec. 1881 a cross action in  
personam  was instituted by the owner of the 
Helenslea in respect of the same collision, and an 
appearance was duly entered in answer to the 
writ in this action by the Cunard Steamship 
Company.

On the 26th Dec. 1881 the Cunard Steamship 
Company took out a summons in the cross action 
calling upon the plaintiff in the same to show 
cause why the cross action should not be consoli
dated with the principal action. This summons 
came on before the registrar, and was by him 
referred to the judge.

Before this summons came on for hearing, the 
solicitors for William Stephen gave notice of 
motion to direct the writ in the principal action to 
be set aside, and filed affidavits in support of such 
motion, from which it appeared that they, on 
behalf of the owner of the Helenslea, had refused 
to accept service of the writ in the principal 
action; that the questions in both actions were 
identical; that William Stephen was the sole 
owner of the H e lens lea ; that he resided and 
carried on business at Dundee in Scotland, and 
had no residence or place of business in England ; 
that the writ in the principal action had never 
been served upon him ; that he was advised that 
the writ could not have been issued without 
untrue representations as to his place of residence, 
and that he was entitled to have the writ set aside 
as improperly issued.

I t  was agreed that the affidavits should be 
evidence in both actions.

Dr. W. P h ill im o re  for the owner of the Helenslea. 
—Inasmuch as the collision occurred without the 
territorial jurisdiction of the court and the 
Helenslea  has not been arrested, the writ, if it is 
to be served without the jurisdiction, should be 
set aside, because prior to its issue the leave of the 
court should have been obtained. The ruling in 
The V iv a r  (35 L. T. Rep. N. S. 782 ; 3 Asp. Mar. 
Law Oas. 308; 2 P. Div, 29) is a direct authority in 
my favour. But if the writ is to be served within 
the jurisdiction, it  is vitiated by the false descrip
tion of the owner of the Helenslea. The form in 
the schedule appended to the Judicature Act of 
1873 is an argument in favour of the view that 
a writ for service within the jurisdiction is only 
effectual where the defendant resides within the 
jurisdiction. W ith respect to the consolidation 
summons, if the writ fails, the summons fails also; 
but even if the writ be not set aside, no consolida
tion order ought to be made, because service of 
the writ has not been made nor accepted nor bail 
given.

B u tt, Q.C. and M yb u rg h  for the Cunard Steam
ship Company.—The writ does not describe the 
defendant as of London, and there was no 
intention of serving him without the jurisdiction. 
But it is intended to serve the defendant with the
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writ the first time he crosses the border, and if 
then the description in the writ be wrong it can 
be amended. Order I I .  r., 3, contemplates such 
variations under the words “ with such variations 
as circumstances may require.” Seeing that the 
owners of the C a ta lo n ia  are the plaintiffs in the 
principal action, they are entitled to have the 
conduct of the proceedings, and therefore the 
consolidation order should be made.

Sir R o b e r t  P h il l im o r e .— I  am of opinion that 
I  cannot grant the motion to set aside the writ 
issued on behalf of the Cunard Steamship Com
pany. The writ in question is not a writ for 
service out of the jurisdiction; it is simply a writ 
for service within the jurisdiction, and it is said 
that it has been taken out in order that the defen
dant may be served with it, if he comes within the 
jurisdiction,at anytime whilst it remains in force. 
A t present it seems to me that no sufficient reason 
has been shown why it should be set aside as 
irregular, and I  must therefore reject the motion. 
I t  may be that hereafter some reason, which does 
not exist at present, may arise in favour of a 
similar motion being granted; but as to that I  
express no opinion. I  do not think I  can make 
any consolidation order in this case. Service of 
the writ taken out by the Cunard Steamship Com
pany has not been made or accepted, and in these 
circumstances I  am of opinion that I  ought not to 
order the two actions to be consolidated. Two 
suits can only, I  think, be consolidated after each 
of them has become a lie  pendens; and it is clear 
that a suit in  'personam  does not become a lis  
pendens until after service of the writ of summons. 
On this point the well-known case of B a y  v. Sher
wood (1 Curteis, 173, 193; 1 Moore P.C. 353) is an 
authority.

[On the 3rd March 1882 the matter was settled 
by the respective parties before the oross action 
instituted by the owner of the Helenslea was 
heard.]

Solicitors for the Cunard Steamship Company, 
Gregory, R ow clijfe , and Go. Tr , ,

Solicitors for the owner of the Helenslea, 
Thomas Cooper and Co.

Tuesday, Feb. 7,1882.
(Before Sir R. P h i l l im o r e .)

T h e  M ir a n d a .

P ractice— P re lim in a ry  act— Am endm ent.

I n  a damage action  the court w i l l  no t a llow  a p a rty  
to amend a m istake  in  h is p re lim in a ry  act, p r io r  
to t r ia l ,  a lthough he app lies upon  a ffidav it, 
a lleg ing  th a t the m istake was the resu lt o f  a 
c le rica l e rro r.

T h is  was a motion by the plaintiffs (the owners of 
the Cleanthes) in a damage action to amend their 
preliminary act. An affidavit in support of the 
motion was made by the plaintiffs’ solicitor, who 
stated that by mistake the words “ the engines of 
the Cleanthes were put full speed about between 
two and three minutes before the collision ” were 
inserted in the 12th article of the draft prelimi
nary act, and were copied into the filed prelimi
nary act, and that the words should have been 
« the engines of the Cleanthes were put full speed 
astern about two or three minutes before the 
collision,” and that this was the result of a clerical

[ A d m .

error; that the proposed amendment was bond fide, 
and was not required by any information received 
by the plaintiffs subsequent to the filing of the 
preliminary act; and further that the error had 
been discovered prior to the opening of the defen
dants’ preliminary act.

Dr. W . G. P h ill im o re  in support of the motion. 
—In  The V o rtig e rn  (Sw. 518) Dr. Lushington lays 
it  down that an application to amend a mistake 
in a preliminary act must be made immediately 
upon discovery, and must be supported by affida
vit. Both these conditions have been complied 
with.

M yburgh , Q.C., against the motion, was not 
called upon.

Sir R o b e r t  P h i l l im o r e .—I  shall adhere to the 
practice I  have always followed with regard to 
applications for leave to amend preliminary acts, 
and refuse to allow any such amendments to be 
made. The parties in an action of damage are not 
bound in their pleadings to repeat any errors or 
omissions which may exist in their preliminary 
acts, and it is open to them in their statement of 
claim, or statement of defence, to state correctly 
any facts which may have been omitted or 
erroneously stated in their preliminary acts; but 
I  am quite sure that it would be improper for 
the court to allow any alterations to be made in 
the preliminary act. I  therefore cannot accede to 
the application in this case, and I  must reject the 
motion with costs.

Solicitors for the plaintiffs, B otte re ll and Boche.
Solicitors for the defendants, Cooper and Co.

Wednesday, A p r i l  26, 1882.
(Before Sir R. P h i l l im o r e .)

T h e  L o t u s .

Salvage— Tender— Costs.

I n  a  salvage su it, where the tender was held suffi
cient, but was no t lib e ra l, the C ou rt gave the 
salvors th e ir  costs u p  to the time o f  the paym ent 
o f the tender in to  court.

T h is  w a s  a  s a lv a g e  a c t io n ,  b r o u g h t  b y  th e  
o w n e rs ,  m a s te r ,  a n d  c re w  o f  th e  s c re w  s te a m s h ip  
B o ra , o f  645 to n s  g ro s s  r e g is te r ,  b e lo n g in g  t o  th e  
p o r t  o f  N e w c a s t le ,  a g a in s t  t h e  s c re w  s te a m s h ip  
Lotus, h e r  c a rg o  a n d  f r e ig h t .

The Lo tus, a screw steamship of 476 tons net 
register, belonging to the port of Liverpool, left 
Bordeaux od the 12th Jan. 1882, bound on a 
voyage to Liverpool, laden with a general cargo, 
and manned by a crew of eighteen hands all told.

On the 13th Jan. the screw shaft of the pro
peller of the L o tus  broke; and on the 15th, when 
about sixteen miles off Point Baleines, on the 
coast of France, whilst at anchor, the B o ra  was 
signalled. The B o ra  then bore down upon the 
Lo tus  and towed her to a safe anchorage off 
Pauillac in the Garonne. The towage lasted from 
about 8 a.m. on the 15th till about 1.15 a.m. on the 
16th, and extended over a space of from seventy- 
five to eighty miles.

The defendants, on the 27th March 1882, paid 
into court by way of tender for the salvage 
services, the sum of 300i., alleging that the same 
was sufficient. The plaintiffs rejected this tender, 
and replied that it was not 3uffioient. The Lotus,

T h e  M ir a n d a — T h e  L o t u s .
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her cargo and freight, were valued at 20,0002. ; the 
B o ra , her cargo and freight, at 25,0002.

M yburgh , Q.C. and Dr. W . O. F . P h illim o re , for 
the plaintiffs, contended that the tender was in
adequate, and that under any circumstances they 
ought to have their costs :

The W illiam , 5 N. of Cas. 108.
B u tt, Q.C. and Stew art, for the defendants, 

contra.
Sir R obert P h il l im o r e . — Looking to the 

circumstances of this case, I  am of opinion that 
the tender is adequate, though not liberal. There 
is a question of some importance as to costs. I  
find that my predecessor, Dr. Lushington, in the 
case of The W il l ia m  (5 1ST. of Cas. 108), upon the 
subject of costs, said: “ I  have considerable 
difficulty upon the subject of costs. In  ordinary 
oases, the rule of the Court of Admiralty has been 
this : if a tender is made and rejected, which is 
afterwards pronounced sufficient, it ought to be 
followed by condemnation of the salvors in the 
costs, and no doubt, if I  look to the practice of the 
other courts—I  allude particularly to the opinion 
expressed by Lord Cottenham and the Master of 
the Rolls—costs are not given with a view of 
punishment, but as a matter of justice to the 
other party. I  have considered how far this 
doctrine is applicable to cases of salvage, and I  
confess I  have great difficulty in applying it with 
all its rigidity to such cases, for this reason : in 
the very nature of salvage services, there is 
something so loose and indefinite, and so difficult 
to be determined by the best constituted minds, 
when looking at their own case, that I  am not 
inclined to press the doctrine to its full extent. 
Where there has been an offer on the face of the 
proceedings so large that it  ought to have been 
accepted, I  muBt administer justice in conformity 
to the rule I  have mentioned. In  the present 
case, however, whilst I  certainly think the tender 
ought to have been accepted, yet, at the same 
time, looking at the value of the property and all 
the circumstances, I  do not think that I  ought to 
deprive the salvors of all reward ; nor do I  think 
that it would be for the interest of the public if I  
were to do so ; because it is desirable to hold out 
a degree of extra encouragement, if  I  may say so, 
for the preservation of property. Upon the whole, 
therefore, in this case, though it is with some 
doubt, I  do not condemn the salvors in costs.” 
Dr. Lushington therefore held, in that case, that 
in a cause of salvage, where the tender was 
sufficient but not liberal, he had a discretion in 
the matter of costs. The exercise of this discre
tion as to costs is not affected either by the 
Judicature Acts or the Rules of the Supreme 
Court, and I  shall give the salvors in this case 
their costs up to the time when the money was 
paid into court, and I  shall make no order as tc 
costs after that time.

Solicitors for the plaintiffs, W altons, B u l l ,  and 
W alton .

Solicitors for the defendants, W alker, Son, and 
F ie ld .

[Q.B. Div.

Q U EEN ’S B EN C H  D IV IS IO N .
Reported by W . P. E v e e s l e y , Esq., Barrister-nt-Law.

A p r i l  22, 29, M a y  6 , 13, and  J u ly  81,1882.
(Before F ie l d , J.)

S tock v .  I nglis .
M a rin e  in su ra n ce — In su ra b le  in te rest— F lo a tin g  

p o licy  on goods— N o  specific a p p ro p r ia tio n  o f  
goods to contract— P ro p e rty  in  goods not passed 
— Inte rest i n  p ro fits .

There is  no insu ra b le  in te rest in  a  purchaser o f  
goods sold u n d e r a n  executory contract to answer 
a  specific descrip tion, u n t i l  the p ro p e rty  in  the 
goods has been trans fe rred  to the buyer by an  
a p p ro p ria tio n  o f  the goods to h im ,; an d  i f  the 
goods are lost before such a p p ro p ria tio n  takes 
place, the buyer cannot recover fo r  them under an  
open p o lic y , a lthough  a fte r  the loss he pays f o r  
them an d  declares them under the p o licy .

W here A . contracted to se ll goods to B .a n d  G .,a n d B .  
was buy ing  to complete a contract made w ith  G. 
fo r  the sale o f  such goods, an d  th is  was unknow n  
to A . and  O., an d  a ll  the goods were shipped  
together by A ., w ith o u t being specifica lly  app ro 
p ria te d  to e ither B . o r G., and  were lost, i t  was held 
th a t a lthough a fte r the loss G. p a id  f o r  the goods 
and  obtained the necessary documents e n tit lin g  
h im  to th e ir  possession i f  they had existed, there 
was no such a p p ro p ria tio n  as gave h im  a n  
in su rab le  interest.

B . and  Go., sugar m erchants o f  London , entered on 
7th Jan . 1881 in to  a  contract w ith  B . and  Go. (o f  
B r is to l)  to se ll them  200 tons o f  sugar, 21s. 9d. 
p e r cwt. net f.o .b . H a m b u rg ;  the fu r th e r  terms 
o f the contract were “ f o r  J a n u a ry  de live ry  a t 
H a m b u rg ; paym ent by cash in  London  in  
exchange f o r  b i l l  o f  la d in g .”  B .  and  Go. entered 
on  12th  Jan . 1881 in to  a  contract w ith  the p la in t i f f  
to se ll h im  also 200 tons o f  sugar u p o n  s im ila r  
terms to those o f  the contract w ith  B . a nd  Go. 
As a m a tte r o f  fa c t  B . and Go. had entered in to  
the contract o f  the 7 th  Jan . w ith  B . a n d  Go. to 
enable them to execute a  contract p re v io u s ly  made  
by them on the same d a y  w ith  the p la in t i f f  f o r  
200 tons a t a n  advanced price. A t  the tim e  o f  
the sh ipm ent B .  an d  Go. on ly  knew th a t they had  
engaged to se ll 400 tons destined f o r  B r is to l,  i.e., 
200 tons to B . amd Go. a nd  a  lik e  num ber to the 
p la in t i f f ,  and w h ile  the p la in t i f f  knew th a t 400 
tons were com ing fro m  H am burg , v iz ., 200 under 
h is  contract w ith  B . a n d  Go., an d  200 under h is  
contract w ith  B . an d  Go., he d id  no t know  th a t 
B . an d  Go. were the shippers o f  the la tte r  200 
tons. The p ro v is ion s  o f  the S ta tu te  o f  F ra u d s  
had  been complied w ith  by a l l  p a rtie s  in  the case 
o f  the contract o f  the 7 th  Jan . between B . and  Go. 
an d  B . and Go., o f  tha t o f  the 12th  Jan . 
between B . an d  Go. and  the p la in t if f ,  bu t not 
o f  th a t o f  the 7th Jan . between B . and  Go. 
a nd  the p la in t i f f  f o r  {he la tte r had not signed 
an y  note o f  the con tract so as to become lia b le  
on it .  About the end o f  J a n u a ry  B . and  Go. 
advised th e ir  H a m bu rg  fo rw a rd in g  agents tha t 
they had  sold  400 tons f o r  B r is to l, g iv in g  them  
the necessary orders f o r  th e ir  shipm ent. I n  con
sequence o f  there no t being enough sugar o f  the 
specific descrip tion  a t H a m b u rg  to meet these 
o rd e rs ,B .a n d  Go.’s fo rw a rd in g  agents could on ly  
sh ip  to B r is to l 3900 bags by a p a r t ic u la r  steamer, 
an d  proposed to send the 100 short by the next
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steamer. They took several b ills  o f  la d in g  f o r  the 
s a id  3900 lags, by w h ich  they were made de live r
able to “  order B r is to l. ’ ’ T h is  sh ipm ent o f sugar 
was thus 100 bags too few to sa tis fy  the two 
contracts o f  the 7th Jan . and the 12th  J a n . ;  and  
between those two contracts B . and  Go. d id  not 
make an y  a p p ro p r ia tio n  o f  these 3900 bags, so as 
to d is tin g u ish  one set f ro m  another. W ith  th is  
sugar thus on board the steamer w h ich  le ft 
H a m bu rg  went down on the fo llo w in g  day w ith  
her cargo. On the same day, but before hearing  
o f  the loss, D . and  Co. d u ly  took up  the b ills  o f  
la d in g , and  proceeded to apportion  the 3900 bags 
between B . an d  Go., and  the p la in t if f ,  and  in  so 
do ing  spec ifica lly  a pp rop ria ted  2000 o f the bags 
to B . and  Go., an d  1900 to the p la in t if f ,  and made  
o u t separate invoices to each. The invoices were 
made to com ply w ith  the terms o f  the contract. 
Before these invoices were posted by B . and  Go. 
news a rr iv e d  o f  the loss o f the sugar, an d  on the 
same day the p la in t i f f  in  B r is to l became advised  
o f  the loss. The p la in t i f f  in  the m eanw h ile  had  
effected w ith  the defendant (an  u n d e rw rite r a t 
L lo y d ’s), together w ith  others, a f lo a t in g  p o lic y  in  
respect o f  the goods shipped under h is  contract 
w ith  B . and  Go. and B . an d  Co. The p la in t i f f ,  
on the news o f  the loss, a n tic ip a tin g  th a t he 
m ig h t have the 200 tons on board com ing to h im  
u n d e r his con tract o f  the 12th, a lthough w ith o u t 
a n y  specific advice o f  the shipm ent, declared on 
the steamer under the sa id  p o licy  in  respect o f  the 
sa id  200 tons. B . an d  Co. fo rw a rd e d  invoices o f  
the two shipm ents to B . and Go., and  the p la in t f f  
who p a id  the am ount an d  obtained the b ills  o f  
la d in g  o f  the sugar thus invo iced to them. B . 
and  Co. also made out th e ir  invoice to the 
p la in t i f f  f o r  the 200 tons u n d e r th e ir  contract, 
a n d  the p la in t i f f  p a id  the am oun t o f  the contract 
a n d  received the b ills  o f  la d in g  o f  the sugar thus 
in vo iced . The p la in t i f f  also declared on the sa id  
p o lic y  f o r  th is  fu r th e r  loss. I tw a s  the de fendants  
p ro p o rtio n  o f  the to ta l c la im  th a t the p la in t i f f  
sought to recover.

H e ld , th a t the p la in t i f f  had n o t a n y  insu rab le  
in te rest in  a n y  p o rtio n  o f  the sugar shipped and  
lo 8 t , fo r  there had been no specific a p p ro p ria tio n  
o f  the sugar to the contract o f  the 7th an d  12th  
Ja n ., a n d  so no p roperty  in  i t  had passed to 
the p la in t i f f .

H e ld , also, th a t though the p la in t i f f  had a n  in 
surab le  interest in  “ p ro fits  ”  to be derived f ro m  
the sugar, yet the loss o f  “  p ro fits  ”  could^ n o t be 
recovered on a  po licy  m ere ly  on  “ goods.”  

F u r t h e r  cohsideratio n .
C. B usse ll, Q.C., M yburgh , Q.C., and B anckw erts  

for the plaintiff.
B u tt, Q.C., Cohen, Q.O., and Barnes for the de

fendant.
The facts and arguments appear sufficiently in 

the judgment.
C u r. adv. v u lt.

J u ly  31.— F ie l d , J. delivered the following 
judgment:—The plaintiff in this action (a Bristol 
merchant) seeks to recover from the defendant 
(an underwriter at Lloyd’s) under a “ floating ” 
marine policy on “ goods,” a proportionate part of 
the value (with 10 per cent, profit) of 3900 bags 
of sugar, lost with the C ity  o f  B u b lin , on the 4th 
Feb. 1881, on a voyag6 from Hamburg to Bristol. 
The sugar had been shipped at Hamburg by or 
on behalf of Messrs J. V. Drake and Co. (London

merchants), and had been bought by them of 
German manufacturers. In  the process of manu
facture of sugar, although the parcels manufac
tured at each “ make ” are in general respects 
similar, the parcels turned out at any one make 
will difier slightly from any other in the number 
of degrees of saccharine matter which it contains, 
and the bags of each particular make bear a dis
tinctive mark and number (say D. 200,D. 201, &c.), 
and the whole lot contains the same number ot 
degrees of saccharine matter, and is otherwise 
identical in quality and description. The sugar 
contained in each lot is separately analysed in 
Germany, and a certificate of the analysis referring 
to the mark and number of the bags in which it 
is packed is forwarded to Drake and Oo. in 
London, so that the quantity of net saccharine 
matter in the lot is communicated to them, ihe
sugar is then invoiced to Drake and Oo. in bags, 
the invoice referring in like manner to the marks 
and numbers; by comparison, therefore, of the 
marks invoiced with the certificates of analysis, 
Messrs. Drake and Co. know the quantity of 
saccharine matter contained in each parcel in
voiced. The sugar is then forwarded by the 
manufacturers to an agent of Drake and Oo. at 
Magdeburg (Paul Peckstein), and the amount of 
the invoice is paid in cash on behalf of Drake and 
Co. by their German bankers (the Credit Anstalt, 
of Leipsic) to the manufacturer upon delivery by 
them to the railway company. In  order to secure 
the repayment to the Credit Anstalt ot this 
advance there is an arrangement between them 
and Drake and Co. by which certain forwarding 
agents at Hamburg (in the present instance 
Herrman aud Theilnebmer) ship and consign the 
sugars on their arrival at Hamburg, according 
to Drake and Co.’s orders. The forwarding agent, 
however, does not ship them in Drake s but in 
his own name, and he takes the bills of lading 
deliverable to “ order,” in London or Bristol, as 
the case may be, and then forwards the bills in
dorsed in blank to the London correspondent ot 
the Credit Anstalt, who is instructed by the latter 
to deliver them to Drake and Co. against cash 
payment by them of the amount of the invoice. 
The forwarding agent of course keeps Drake and 
Co. advised of the marks and numbers in course 
of delivery and arrival at Hamburg, and asks 
for and obtains shipping orders from them, and 
as the certificates of analysis already m the pos
session of Drake and Co. enable them to know the 
precise net sacoharine contents of each lot ot 
500 or 600 bags so advised, they can allot 
each bag or lot of bags to such one of their 
buyers with whom they are under contract, so as 
to correspond in respect of the specific qualities 
of net sugar with the degree contracted for. ihe  
contracts for delivery in England made to 1-^ake 
and Co. are uniform, or nearly so in terms, ihey 
are for delivery f.o .b . Hamburg, and the quan
tities are expressed in “ tons” weight. But the 
price is not calculated according to the weight per 
ton of the gross, but at so much per degree of net 
saccharine matter contained in the sugar as repre
sented by the analysis. A  standard degree is 
specified in the contract (say 88) with a payment 
or allowance of 6d. for every degree above or below 
the average analysis of the whole contract, but 
anything above a given percentage (say 92) is not 
paid for, and if the average analysis of the whole 
contract exceed (say 90), such exoess is not paid
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for. When, therefore, Messrs. Drake and Co. are 
desirous of appropriating at Hamburg the number 
of bags required for the execution of one or more 
contracts for sugar destined for any one port (say, 
Bristol), it is obvious that the assortment must be 
so made before shipment that there shall be 
delivered such a gross number of bags as the port 
requires, and the bags so shipped must be made 
up of such particular bags as shall contain enough 
sugar of certain degrees, so that, on arrival of the 
bills of lading in London, Messrs. Drake and Co. 
can make up each particular contract in such 
manner that no part of the sugar to be supplied 
under that contract shall exceed 92, and that the 
average of the whole shall not be more than 90 ; 
for all net above, although paid for by Drakes in 
Germany, would, under the terms of the contraot, 
go for nothing in England, and so be a loss to 
them. Messrs Drake and Co. having thus ascer
tained which of the bags advised can be best 
averaged to any particular port, the gross quan
tity destined to that port is shipped without any 
subdivision, leaving the operation of apportioning 
the gross shipped to the port amongst the different 
contracts at the port till after the receipt by Messrs. 
Drake and Co. in London of the bills of lading. 
Indeed, in some cases it is impossible for them to 
make this further apportionment before, and it is 
their usual course of business not to make it until 
after they have obtained the bills of lading by 
payment to the agent of the Credit Anstalt of the 
amount of the invoice. After having thus obtained 
the bills of lading, Drake and Co., on comparison 
of the bills of lading with the certificates of 
analysis, apportion the bags and the bills of lading 
representing them between their different buyers 
at the port for which they are shipped, and invoice 
the sugar to them accordingly. Messrs. Drake and 
Co’s transactions of this character are very 
extensive, and have been so as well with the plain
tiff as others, and the general course of business 
between them and their buyers has been for 
the buyer to bear the cost of the insurance against 
sea risks from the time of delivery. The buyers 
have usually themselves effected the insurance or 
declared the risk under floating policies, but in 
some cases Messrs. Drake and Co. have effected 
the insurance as agents of the buyer.

The sugars which were lost had been shipped on 
the C ity  o f  D u b lin  in intended performance of two 
contracts made for sale and purchase entered into 
by Drake and Co. with two Bristol buyers, and at 
the time of the loss on the 4th Feb., the position 
of things with regard to these contracts was as 
follows : By the earliest of these two contracts (the 
7th Jan.) Drakes agreed to sell to a Bristol firm 
(W. Beloe and Co.) 200 tons of sugar, price 21s. 9d, 
per cwt. net, f.o .b . Hamburg, for 88 deg. net 
saccharine contents, sugar to analyse between 85 
and 92 net, 6d. per cwt. to be paid or allowed for 
each degree above or below 88, but anything above 
92 not to be paid for, and should the average 
analysis of whole contract exceed 90 such excess 
not to be paid for. For January delivery at Ham
burg. Payment by cash in London in exchange 
for bill of lading. By thesecond contract of the 12 th 
Jan. Drakes agreed to sell to the plaintiff a similar 
quantity at a like price upon indentical terms. 
After the loss it became for the first time known 
to Drake and Co., and to the plaintiff, that Beloe 
and Co. had entered into the contract of the 7th 
-Tan. with Drakes, for the purpose of enabling him

to execute a contract previously made by him on 
the same day with the plaintiff for 200 tons at an 
advance price. Although not, I  think, material, 
it is as well to observe that in this contract the 
condition contained in Drake’s contract with 
Beloe as to the excess over 92 not being paid 
for, was omitted, and it contained an additional 
term, also in my view immaterial, that the price 
f.o.b. was on “ a steamship to Bristol.” A t the 
time of shipment and loss, therefore, all that 
Drakes knew was that they had engaged to sell 
400 tons destined for Bristol, i.e „  200 to Beloe, 
and 200 to plaintiff, and although plaintiff knew 
that he had 400 tons coming from Hamburg, i.e., 
to be shipped by Drakes, and 200 to be shipped 
by some unknown shipper under Beloe, he did 
not know that Drakes were the shippers of the 
latter 200, nor did Drakes know that Beloe was 
under any contract to deliver, or plaintiff under 
any contraot to take, 200 tons contracted for by 
Beloe. I t  is also of importance to note that 
although in the case of the contract between 
Drakes and Beloe of the 7th Jan., and of that 
between Drakes and the plaintiff of the 12th, the 
provisions of the Statute of Frauds were complied 
with by all the parties to them, such was not the 
case with the contract of the 7th Jan. between 
Beloe and the plaintiff, for that contract, although 
signed by Beloe as if he had been acting as 
broker, was not, nor was any note of it, signed by 
the plaintiff (Beloe being a principal, and so not 
his agent for that purpose). The consequence of 
course was that, although Beloe, if he had been 
the party sought to be charged in any action 
upon this contract, could not have availed him
self of the provisions of the Statute of Frauds, 
the plaintiff was never until after the loss in a 
position to be charged in any action with any 
liability under it. The ultimate destination of 
the whole 400 tons thus being Bristol, and the 
whole being .delivered by Drakes f.o .b. at Ham
burg during the month of January, it became 
necessary that provision should be made for 
shipment. The ordinary course of business, which 
course was known to the plaintiff, was for 
Drakes’ forwarding agents at Hamburg to ship 
by that boat of the Hamburg and Bristol line of 
steamers next due to sail after the time fixed for 
delivery, and the G ity  o f  D u b lin  was the one in 
turn for the departure at the end of the last half 
of January. The agents for this line are at Ham
burg Messle and Günther, and at Bristol 
Edward Stock and Son, and the latter make it 
their bnsiness to keep themselves informed of all 
contracts for sugar made for shipment from 
Hamburg to Bristol, and to keep Niessle and 
Günther advised of all such sales. The plaintiff 
had, immediately after making each contract of 
the 7th Jan. with Beloe and the 12th with 
Drake and Co., entered into binding contracts for 
sale to the Bristol Sugar Refinery Company of 
identical quantities upon identical terms except 
that the sale was at an advancd price of 
22«. 7|d., leaving him therefore the difference 
between that and 21«. 9 i. as profit. The plaintiff 
was therefore anxious for the regular delivery by 
Messrs. Drake and Co. of the sugar he had thus 
contracted for, and he immediately informed 
Edward Stock and Son of the purchase he had 
made of Beloe, and requested them to reserve 
space by the last departure for the month, but, as 
he did not know from what shippers Beloe would



MAKITIME LAW CASES. 5 9 9

Q.B. Div.] Stock d.

supply his contract, all the advice he could give 
was the fact of the sale. In  like manner on the 
12th Jan. the plaintiff asked Edward Stock and 
Son to reserve space for that parcel. I t  also 
appears that Beloe had requested Edward Stock 
and Son to reserve space for the same 200 tons, 
the identity, however, at that time not being 
known to the agents. The plaintiff also on the 
31 st Jan. in writing to Drakes, expressed his hope 
that the 200 tons of the 12th were on the steamer 
then due to leave Hamburg, and in reply he 
received a letter from Drakes, that this sugar was 
not only at Hamburg, but that there would pro
bably be extra expense chargeable to him owing 
to delay in steamer’s arrival out, and consequent 
delay in departure. About the same time Drake and 
Co. also advised Herrman and Theilnehmer, their 
Hamburg forwarding agents, that they had sold 
400 tons for Bristol, and gave them the necessary 
orders as to which bags were to be shipped for that 
port, begging them to engage room by the C ity  o f  
D u b lin , and send the bills of lading to London as 
soon as possible. Although, however, sugar in 
sufficient quantity, and with suitable analysis, had 
arrived at Hamburg, so that Drake and Co. 
could have shipped either the 200 tons contracted 
lor by the contract of the 12th Jan. with the 
plaintiff, or alternatively the 200 tons of the con
tract of the 7th Jan. with Beloe, the whole of the 
sugar which Drakes had appropriated to satisfy 
the two contracts together had not arrived at 
Hamburg at the time of the departure of the 
steamer, and in consequence Herrman and 
Theilnehmer were not able to ship by the C ity  o f  
D u b lin  more than 3900 bags, and they advised 
Drake and Co. of thiB short shipment, proposing 
to send the 100 short shipped by the next steamer 
due to sail on the 15th Feb. They did, however, 
ship 3900 bags, and took several bills of lading by 
which they were made deliverable to “ order, 
Bristol,” but, as Drake and Co. had made no 
apportionment of the 3900 bags as between the 
two contracts (7th Beloe’s, and 12th plaintiff’s) no 
appropriation was or could be made by them of 
any specific bags; that is to say, as to which of 
the bags were to be Beloe’s and which of them 
the plaintiff’s, but the whole 3900 were shipped in 
one undistinguished mass, and all were consigned 
simply “ oi'der, Bristol.”

W ith this sugar thus on board the C ity  o f  
D u b lin  left Hamburg on the 3rd Feb., and on 
the morning of the 4th went down in the 
Elbe with her cargo. By the post of the 
2nd Feb. Herrman and Theilnehmer had in 
usual course forwarded the bills of lading, in
dorsed in blank, to the London correspondent of 
the Credit Anstalt of Leipsic, and by the post of 
the 3rd they advised Drakes of their having so 
done, in order that the latter might take them up 
together with those of other bags (2900) shipped 
to London by another steamer in the same 
manner. On the 4th Feb., and before any intelli
gence of the loss had reached Drake and Co., they 
in due course took up the bills of lading by pay
ment of the amount of the invoices to the agents 
of the Credit Anstalt, and then proceeded to 
apportion the 3900 bags between Beloe and the 
plaintiff, appropriating such of them as would 
make up the proper average for the plaintiff’s 
contract to him, and such as would make up 
Beloe’s contract to him according to the averages 
contracted for in each contract. At this time they

I nglis. [Q -B . D iv .

had no knowledge that the sugar invoiced by them 
to Beloe would in fact be appropriated by him^to 
the plaintiff under the sub-contract of the 7th 
Jan., and they therefore made out two separate 
invoices in ordinary course to them as two 
separate purchasers, as in fact they were. In  
doing this they had of course, as before explained, 
so to allot the bags to each particular contract as 
would best suit their own commercial con
venience and advantage; and having made the 
selection of, and appropriated 2000 of the bags 
out of the mass to Beloe, and 1900 others to the 
plaintiff, they made out the invoices accordingly; 
and of course the result was a short supply of the 
plaintiff’s contract by 100 bags. Each invoice, 
however, was so made up as to comply with the 
terms of contract, that to Beloe showing an 
average percentage on the whole of 89*5875, and 
that of the plaintiff of 89*35, both averages, 
therefore, being kept under 90. Certainly, 
however, before these invoices were posted by 
Drake and Co. (whether before or after the 
appropriation does not appear), news arrived by 
telegram to them of the loss of the sugar. News 
of the loss also arrived the same day in Bristol, 
and the plaintiff, anticipating that she might have 
the 200 tons on board coming to him under his 
contract of the 12th, although without any specific 
advice of the shipment, declared on the C ity  o f  
D u b lin  under the policy now under suit for 
any loss in respect of those 200 tons. In  
the letter to the plaintiff of the 4th Feb., in 
which Drakes inclosed the invoice to the plaintiff 
for the 1900 bags, they proposed that the contract 
should be cancelled as to the 100 short shipment 
and to this the plaintiff assented; but this was 
done after both parlies knew of the loss. The 
invoice to the plaintiff was headed “  Contract 12 th 
January.” I t  set out the marks and numbers of 
the bags, and statement of the degrees of net 
saccharine matter. W ith the invoice Drakes 
also forwarded a cash order for payment of the 
amount (41621. 16«.) in Bristol to the order of 
Williams, Deacon, and Co. in London, in exchange 
for the bills of lading; and on the morning of the 
5th the plaintiff paid the amount in exchange 
accordingly, and obtained the bills of lading of 
the sugar thus invoiced to him under his contract 
of the 12th. A  like course of forwarding invoice 
and bill of lading was undergone in Beloe’s case, 
between Drakes and him, the invoice being 
headed “ Contract 7th January.” The next step 
in the transaction was, that Beloe being, as before 
stated, under contract to sell 200 tons to the 
plaintiff, but at an increased price, made out his 
invoice to the plaintiff making him debtor to 
himself, and forwarded it  to him with an intima
tion that the bills of lading were at the bankers, 
and requesting him to forward to him (Beloe) a 
cheque for the amount, and this being done the 
plaintiff received the bills of lading for the 2000 
bags thus invoiced, and then also declared upon 
the present policy for this further loss, making 
bis total claim against the underwriters, in
cluding the usual 10 per cent, added for profit, 
9530119s. 8d., and it  was the defendant’s portion 
of this sum that the plaintiff sought to recover. 
In  consequence of the loss of the sugar the plain
tiff was of course unable to perform his two sub
contracts with the Bristol Sugar Refining Com
pany, and therefore failed to realise the profit he 
had contracted for.
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Upon these facts the plaintiff's right to 
recover was denied by the defendant on the 
ground that no property in the sugar had 
passed to him before the loss; and secondly, 
that at the time of the loss he had no insur
able interest in the sugar itself, and that even 
if he had an insurable interest in “ profits ” he 
was not entitled to declare the loss in respect of 
that interest upon a policy on “ goods.” The 
first question therefore is, whether at the time of 
the loss, the property in the 3900 bags, or any of 
them, had passed to and was vested in the plain
tiff. Now none of the three contracts which we 
have to take into consideration in the present case 
are for the sale of any specific goods—they are all 
executory; and no general rule can be more 
clearly established than that in the case of a con
tract like that to deliver goods to answer a 
specific description, and when it is for the seller 
to ascertain which of his goods he will deliver in 
execution of his contract, the property which he 
has in those goods does not pass out of him or 
vest in the buyer until he has made an appropria
tion of those specific goods to the latter. The 
question at what period of the transaction in such 
cases the property passes is often one not free 
from difficulty. The rule is, that it is a question 
of the intention of the parties to be collected 
from the language of the contract coupled with 
the ordinary and usual course of business ; and 
bo collected in the present case, it seems to me 
that the intention of the parties was that the 
seller should in each case select and ship at 
Hamburg the specific number of bags contracted 
for on board a ship selected by the buyer, the 
seller taking for them a clean bill of lading to be 
afterwards handed to the buyer against payment 
in London of the amount of the invoice. That 
this was the mode of delivery agreed appears 
from the terms as well of the two contracts of the 
7th as of that of the 12th January. By them the 
goods which the seller should designate as the 
goods to answer the contract are to be delivered 
at Hamburg at a price f.o .b ., and of course before 
any such delivery could have been made the seller 
must have appropriated to each of his buyers the 
specific goods which he intended to deliver to 
him. Messrs. Drake and Co. had no knowledge 
of Beloe’s sub-contract with the plaintiff, nor 
had they any intention to make any appropriation 
or delivery at Hamburg to the plaintiff in respect 
of that contract, nor had the plaintiff any inten
tion of taking delivery from Drake and Co. of 
that quantity, nor did he know that the 2000 
bags which he had thus contracted to buy of 
Beloe were on board, although as the contract 
was to deliver on board a Bristol steamer by the 
end of January, he would probably expect that some 
Hamburg shipper would ship them by the last 
steamer of the month. But, if Messrs. Drake 
had, as they had contracted with the plaintiff to 
do shipped f.o .b . at Hamburg, and appropriated 
to him under his contract of the 12th Jan. 2000 
specific bags of sugar, there would have been a 
delivery to him of those bags in the agreed mode 
of delivery ; and they would, I  think, have be
come his property and insurable by him as his 
goods they would have become so by the appro
priation to the plaintiff and the delivery with the 
plaintiff’s assent on board a ship designated by 
him, and of course would have been at his risk. 
So, if  the like course had been adopted in reference

to the 2000 bags of sugar contracted for by Messrs. 
Beloe, the property in that sugar would, I  think, 
havo passed to Messrs. Beloe, and the sugar 
would have been at their risk on delivery. I  do 
not however, see even in that event the plaintiff 
would have acquired any property in those 2000 
bags, there being no appropriation or delivery to 
or taking of delivery by him either by or from 
Drake or Beloe. But it is unnecessary to consider 
that question, because I  have come to the conclu
sion that there never was before the loss any 
sufficient appropriation and delivery by Drake and 
Co., either to the plaintiff or to Messrs. Beloe.

A ll that had been done by Messrs. Drake was to 
select from the large quantity of sugar which they 
had in Germany 4000 bags, with the general inten
tion of sending them to Bristol, with the further 
intention of subsequently selecting from them 
bags such as from their analysis would suit 
Messrs. Drake’s commercial convenience and 
profit to appropriate to the plaintiff and others, as 
would in like manner suit their contract with 
Beloe. That selection and appropriation they 
purposely deferred until after the arrival of the 
bills of lading in London, and at the time they 
actually made it the loss had occurred, and at the 
time that they communicated that appropriation 
to the plaintiff, and he assented to it, he and they 
knew of the loss. A t the time of the loss, there
fore, the power of selecting which bags should go 
to the plaintiff and which to Beloe still rested with 
Drake and Co., and no property in any specific 
bag passed to or vested in either Beloe or the 
plaintiff ; nor could either of them have claimed 
to have any one bag rather than another. I t  is 
unnecessary in this case to consider whether 
Messrs. Drake and Co. could have withdrawn any 
of the bags and substituted others, nor is it 
necessary to say what might have been the result 
if all the parties had known of the actual state of 
facts in reference to the three contracts, and had 
agreed and been willing that the whole 3900 bags 
should without any further selection have passed 
to the plaintiff, for this was not the case. Ship
ping as they did, Messrs. Drake had only the 
general intention of putting on board goods in 
quantity and quality fit to answer both contracts, 
and leaving the specific appropriation of the 
particular bags to each until they should have 
reoived the bills of lading. The plaintiff, as I  
have before observed, knew nothing about Drakes 
being the shippers of any goods which Beloe 
intended to appropriate to him, and had no inten
tion of taking delivery of anything more than 
2000 bags which he had requested Drakes to ship 
per the C ity  o f  D u b lin , Indeed, as Beloe’s con
tract with the plaintiff was at an advanced price, 
it was absolutely necessary (nothing else having 
been agreed to by way of substitution) that 
Messrs. Drake should first appropriate and deliver 
to Beloe his 2000 bags before the latter could 
appropriate and deliver to the plaintiff, and none 
of the parties contemplated that either the 
plaintiff or Beloe would each take delivery 
from Drakes of more than his 2000 bags. 
Neither the plaintiff nor Beloe ever assented to 
any such general appropriation and shipment as 
was made by Messrs. Drake, and it did not 
appear that any such mode of carrying out any 
contracts in similar terms, under similar cir
cumstances, had ever ocourred before, so 
as to supply tue want of actual assent by
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any assent to be implied from the course 
of business. I  am, of course, speaking of what 
happened before the loss; after that event 
there was an assent by the plaintiff to what had 
been done, which, if given with a knowledge of 
all the circumstances, might have oporated to pass 
the property in the whole to him from that time, 
and for some purposes by relation to the time of 
shipment. I t  was also, of course, competent to 
him to waive the default in delivery at the place 
agreed on, and, if he pleased, pay for the 
goods; but then as this assent and waiver 
did not take place until after the loss, the 
case of A nderson  v. M orice  (3 Asp. Mar. Law 
Cas. 31, 290; 33 L. T. Eep. N . S. 355; L. Eep. 
10 0. P. 58, 609; 1 App. Cas. 713) is an 
authority to show that it was not competent 
to him by any assent or election at that stage 
to enable himself to throw any liability upon 
the defendant which did not exist at the time of 
the loss. This proposition was also asserted in 
Stockdale  v. D u n lo p  (6 M. &  W . 224). In  that 
case there was no contract binding the seller 
within the Statute of Frauds; and the oourt 
held that, although, as between him and the buyer 
the contract ultimately became capable of being 
enforced by a subsequent part delivery and 
acceptance, that circumstance would not operate 
retrospectively, so as to dispense with a memor
andum within the statute, and thus by relation 
charge the insurer. In  the view, therefore, 
which I  have taken of the case upon this point, 
it is unnecessary to consider the questions which 
were raised on the argument whether either the 
Credit Anstalt or Messrs. Drake had (by taking 
the bills of lading making the goods deliverable 
to their order) so reserved the ju a  d isponendi as 
to prevent the passing of the property to the 
plaintiff until after payment, or whether the 
short shipment of the 100 bags affected the 
case; and I  express no opinion therefore upon 
either of those points.

But, upon the assumption that this decision 
might be against the plaintiff upon the ques
tion whether the goods were hiB, it was next 
argued for the plaintiff that, although the 
property had not passed, he yet had an in
surable interest in the sugar. But the same 
default which seems to me to have prevented the 
passing of the property seems to me also to 
have prevented his having had any insurable 
interest. I t  was no doubt truly said for him that 
by the terms of the contract, and the known course 
of business, any goods duly shipped in accordance 
with tho contract would have been at his risk 
after shipment. But in that event he 
would, according to my view, have had not only 
an insurable interest, but also property ; and the 
present case is not like that of Castle v. P la y fo rd  
(26 L. T. Eep. FT. S. 315; 1 Asp. Mar. Law Cas. 
255; L. Eep. 5 Ex. 165; 7 Ex. 98), in which, 
although the property had not passed, there 
was a specific agreement that the goods were 
to be at the buyer's risk. Neither does the 
case of S parks  v. M a rs h a ll (2 Bing. N . C. 761), 
which was strongly pressed upon me in the course 
of Mr. Myburgh’s very able argument, assist the 
plaintiff, because in that case, although the seller 
had made default in delivering at Portsmouth 
according to the contract, the plaintiff had before 
the loss assented to what was an undoubted 
appropriation to him, and so the property had

passed. But, although the plaintiff had not in 
my judgment either property or insurable interest 
in “ goods,” he had, I  think, an insurable interest 
in “ profits,” for he had contracts binding both 
Drakes and Beloe, by which he was entitled to 
the delivery of 4000 bags of sugar at Hamburg, 
and had sold at a profit which he was clearly 
unable to realise for want of the goods. Whether 
this profit was lost by any of the perils insured 
against it is unnecessary for me to consider, for it  
is now well settled that such a loss cannot be 
recovered under a policy framed like the present 
merely on “ goods : ” {M ‘S w iney  v. The R o ya l 
Exchange Assurance C om pany, 14 Q. B. 634; and 
Anderson  v. M orice, u h i sup.) I  am unable, there
fore, to give the plaintiff judgment. A t first 
sight this seems to operate harshly on the 
plaintiff, for he had made a contract to insure 
and had paid premiums, and may have reasonably 
believed that he was insured under his floating 
policy, and so have omitted to effect a fresh 
insurance. But it  is impossible to blame the 
defendant for this; he has insured at the ordi
nary market premium such risk coming within 
his policy as the plaintiff may choose to declare 
upon it. I f  the loss is not oovered by it, the 
plaintiff w ill probably have the opportunity of 
declaring upon another which is ; and suffering, 
as he no doubt has, the loss of this expeoted 
profit, he must consider it as due to Drake’s 
breach of covenant in not delivering to him at 
Hamburg aB he had promised to do; and for 
this the defendant is in no wise answerable. 
I  give judgment for the defendant with costs.

Judgm ent f o r  the defendant.

Solicitors for the plaintiff, H o llam s, Son, and 
C ow ard.

Solicitors for the defendant, Bubb, W alton, and 
Bubb.

COURT OF APPEAL.
S IT T IN G S  A T L IN C O LN ’S IN N .

Keported  by F r an k  E vans, Esq., B arris te r-a t-Law .

F r id a y ,  June  16, 1882.
(Before J essel, M.E., L indley  and B owen, L.JJ.)

D avison t>. D onaldson.
Co-ow ners—Agency—P a rtn e rs h ip — S h ip ’s husband  

— Purchase o f  stores— L ia b i l i t y  o f  ow ner— D e lay  
i n  su ing .

A  sh ipow ner, by se ttling  accounts w ith  h is m anag ing  
owner, does not re lieve  h im s e lf f ro m  l ia b i l i t y  i n  
respect o f  goods supp lied  on the o rder o f  the 
m anag ing  ow ner f o r  the use o f  the sh ip , even 
though h is share o f  the cost o f  such goods is  
debited to h im  in  such accounts, an d  thereby 
p a id  f o r  by h im .

T „  who was s h ip '8 husband and  m an a g in g  ow ner, 
purchased beef on cred it fro m  the p la in t i f f  in  S ept. 
1877 f o r  the use o f  the ship. The defendant was 
p a r t  ow ner o f  the sh ip , an d  w as also in terested  
jo in t ly  w ith  T . in  the voyages f o r  w h ich  the ship  
was being f it te d  ou t. The p la in t i f f  a p p lie d  to T . 
f o r  paym ent, b u t d id  n o t ob ta in  it .  I n  Dec. 1877 
an d  Dec. 1879 the de fendant settled accounts 
w ith  T . and  gave h im  cred it f o r  the p r ic e  o f  the 
goods, supposing he had p a id  f o r  them. T . h a v in g  
become b a n k ru p t in  1881, the p la in t  i f f  app lie d  f o r
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paym ent to the defendant, an d  brought h is action  
f o r  the price o f  the beef.

H e ld  (reversing the decision o f M athew , J .), tha t 
the defendant was liab le .

T his action was brought by the plaintiff, in his 
own right, and as executor of W. Davison, against 
J. J. Donaldson, one of the co-owners of the ships 
E liz a  M a ry  and L u c y  Jane, for beef and other 
goods supplied for the use of the ships between 
April and Sept. 1877. The principal defence 
was, that the goods were supplied to C. Tate, the 
managing owner and ship’s husband, and on his 
order and credit; that W . Davison and the plaintiff 
knew Tate was the managing owner, and elected 
to treat him as principal; that no application was 
made to the defendant or the other co-owners for 
payment of the charges claimed till Feb. 1881, nor 
had any of them notice that the charges had not 
been paid; that W. Davison and the plaintiff 
knew that the defendant and the other co-owners 
would from time to time, in the ordinary course of 
business, settle the accounts of the ships with 
Tate, and would include therein the sums claimed; 
that the defendant and the other co-owners, 
before they had notice that the charges had not 
been paid, settled with Tate, as such managing 
owner, accounts in which they paid or allowed 
him the moneys sued for as moneys paid by him ; 
and that they were induced to pay or allow him 
such sums by the conduct of W . Davison and the 
plaintiff, and in the belief (induced by such 
conduct) that Tate had paid the money sued for, 
and that W. Davison and the plaintiff had supplied 
the goods on the sole credit of Tate, and had 
elected to treat him as the principal.

I t  appeared that the goods were supplied to 
fates order, while acting as ship’s husband, the 
invoices being made out to “ 0. Tate and the ship 
E ltz a  M a ry ,”  or to “ 0. Tate and the ship L ucv  
Jane.”  *

The defendant was co-owner of the ships with 
Tate, and was jointly interested with him in tho 
voyages for which the provisions were supplied.

The plaintiff and W . Davison were unable to 
obtain payment from Tate, or his son and partner. 
Tate died in Oct. 1878, and his son filed a petition 
for liquidation in Jan. 1881.

Credit was allowed to Tate for the oharges in a 
settled account between him and the other co- 
owners in Dec. 1877. A  further account was 
settled between his estate and the other co-owners 
in Dec. 1879, in which the balance of the former 
account was brought forward.

In  neither of these settlements were vouchers 
produced for the payment of these charges.

The action was tried at the Newcastle assizes, 
before Mathew, J.in Jan. 1882. The learned judge 
gave judgment for the defendant.

The plaintiff appealed.
Hopwood, Q.C. and M cU lym on t for the appellant. 
The plaintiff and the defendant were both co- 

owners and co-partners, and as a partner the de
fendant is liable for debts incurred in the joint 
adventure. Credit is not given to the ship’s husband, 
but to the owners of the ships whom he is known 
to represent. There has not been such delay 
on the plaintiff’s part to alter the position of the 
defendant, or deceive him. I f  the defendant paid 
Tate for beef which the latter had not himself paid 
for, it was the defendant’s own fault. He could 
have called for vouchers of the accounts.

["Ct. o r  A p p .

Cohen, Q.C. and Edge  for the defendant.—Tate 
was not dealt with as a partner, but as ship’s 
husband. I t  is not the course of business for a 
ship’s husband to buy on credit; he ought to pay 
debts as they become due. The owners were 
entitled to presume he had done so in the 
present case. The long credit given by the plain
tiff deceived the defendant into supposing all 
accounts had been paid, and in that belief he 
settled accounts with Tate. Tate was then solvent, 
and tho defendant could have recovered from him 
the amount erroneously allowed him in the account. 
I t  is well-established law that when a person deals 
with an agent, either by giving him unreasonable 
credit or otherwise, so as to deceive the principal 
and alter the relative position of the parties, the 
principal is discharged :

Heald v. Kenworthy, 10 Ex. 739;
Smyth v. Anderson, 7 C. B. 21;
Kymer v. Suwercropp, 1 Camp. 109 ;
Smethurst v. Mitchell, I E .  & E. 623 ; 28 L. J. 241, 

Q .B.;
Armstrong v. Stokes, 26 L. T. Rep. N. S. 872; L. Rep. 

7 Q.B. 598;
Irvine  v. Watson, 5 Q.B.Div. 102;
Leake on Contracts, 2nd edit. 503.

The creditor chose to make Tate his debtor, and 
cannot, on his failure to pay, turn round and 
charge the principal:

Thomson v. Davenport, 9B, & C. 78, 86.
J e s s e l , M.R.—The action was brought for the 

price of beef supplied to Tate, the ship’s husband, 
who was a co-owner with the defendant of two 
ships. The invoices were in what we are told is 
the usual form in small transactions of this nature, 
namely, to “ C. Tate and the ship.” The beef was 
supplied for the use of the ships between April 
and Sept. 1877. Tate did not pay for the beef, 
but in Deo. 1877 he charged the owners with the 
beef supplied, in an account rendered to them. I t  
is not suggested that at this time an unreason
able credit had been given to Tate; therefore the 
allowance of the payment to him in account was 
not made through any misrepresentation by the 
creditor, but solely on Tate’s representation that 
he had paid for the beef. On the face of this the 
co-owner settled the account without calling for 
the vouchers. No doubt principles may, in many 
cases, reasonably rely on the honour of their 
agents and dispense with the production of 
vouchers; but when they come into court and 
seek to excuse themselves from liability, if it 
turns out that they have not required vouchers, 
they must expect to be dealt with strictly. Here, 
the defendant and Tate were not only co-owners, 
but co-adventurers, therefore they were strictly 
partners. The beef was supplied for partnership 
purposes, and the defendant was liable to the 
butcher, and is still liable to his executor. The 
defence is that the defendant was injured by the 
long credit given to Tate, which led him to believe 
Tate had paid for the beef, and prevented him 
obtaining repayment from Tate while he was 
solvent. “ Therefore,” says the defendant, 
“ though I  may be liable at law, I  have the 
equitable defence that the plaintiff gave un
reasonable credit without telling me, and the 
plaintiff has elected to treat him as his sole debtor, 
and cannot sue me.” Is this the law, and, if so, 
on what principle does it proceed ? There is no 
doubt a well-known principle, long acted on, both 
by courts of equity and courts of common law—
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for the equity is the same in both courts— that, if 
the defendant has been misled, by the words or 
conduct of the plaintiff, to believe that which is 
not true, and his position is thereby altered, the 
plaintiff cannot be heard to deny the truth of 
what he has thus led tho defendant to believe. 
This is well expressed in I r v in e  v. Watson. There 
the defendants had paid the broker, and the ques
tion was whether that discharged their liability 
to the plaintiffs. Bramwell, L.J. said : “ I  think 
it impossible to say that it discharged them, 
unless they were misled by some conduct of the 
plaintiffs into the belief that the broker had 
already settled with the plaintiffs, and made 
such payment in consequence of such belief.” 
Assuming that there is no distinction in this 
respect between a partnership and a case of 
principal and agent, that observation applies 
exactly to this case. The payment made by the 
defendant was not made in consequence of his 
being misled by the plaintiff. The mere fact that 
by the conduct of the plaintiff he lost the oppor
tunity of getting the money back is not sufficient. 
In  the same case, Baggallay, L.J., speaking of the 
observations of Parke, B. in H e a ld  v. K enw orthy , 
says: “ He sought to limit the qualification of the 
general rule to cases in which the seller by some 
conduct has misled the buyer into believing that 
a settlement has been made with the agent. And, 
if that limitation is correct, I  am of opinion that 
there is no such payment here as would discharge 
the defendants.” Brett, L.J. says. -‘ Parke, B., 
after citing the dictum of Bayley, J., to the effect 
that the seller cannot sue the principal if  the 
state of accounts between the principal and the 
agent would make it inequitable that he should 
do so, proceeds to ask what equity there can be, 
unless it is something arising out of the conduot 
of the seller, something to induce the defendant 
to believe that a settlement has already been 
made with the agent.” Then, referring to the 
observations of the judges in A rm strong  v. 
Stokes, Brett, L.J. continues: “ Probably their 
decision means this, that, when the seller 
deals with the agent as sole principal, and the 
nature of the agent’s business is such that the 
buyer ought to believe that the seller has so 
dealt, in such a case it would be unjust to allow 
the seller to recover from the principal after he 
paid the agent.” A ll the judges agreed that when 
the seller knows there is a principal behind the 
person dealt with, the seller must be shown to 
bave himself done something to raise an equity 
against him, or the principal is not discharged; 
but I  am far from saying that there may not be 
special cases in which mere delay on the plaintiff’s 
part would be held to be sufficiently misleading 
conduct. I t  may amount to a representation 
that he has been paid. Sm ethurst v. M itc h e ll is 
an authority that, when the goods are not to be 
delivered till the account is paid, and yet the 
goods are delivered, whether the seller takes a 
bill of exchange or not, the seller cannot after
wards claim against the principal. The conduct 
of the seller would be treated as evidence of 
payment; it would be conduct naturally leading 
men of business to believe that the money had 
been paid. H ill, J. says, in that case, “ A  ques
tion may arise in such a case whether a vendor 
selling to a person whom he knows to be acting 
as the agent of an undisclosed principal is not 
bound to make inquiries, and may not be debarred

from proceeding against the principal, if there 
has been any alteration in the account between 
the principal and agent, to the prejudice of the 
former, at any time after the day of payment has 
arrived.” I t  is said, both in S m ethurst v. M itch e ll, 
and H ea ld  v. K enw orthy , that there must be a 
change of position between the principal and 
agent caused |by the seller’s conduct. Here it is 
clear that paying Tate an account in 1877 was not 
caused by any dealing of the plaintiff with Tate. 
What occurred afterwards did not affect the 
plaintiff. A  principal cannot be heard to say 
that the seller’s subsequent conduct induced the 
principal not to sue the agent for repayment of 
the money. Independently of the settlement of 
accounts there is no evidence that merely ab
staining from pressing the agent is an injury to 
the principal. A  debtor must find out his creditor 
and go and pay him ; when a man is supplied 
with goods it is his duty to see that the seller is 
paid. There is no proof of the defendant’s alle
gation that, by reason of the course of trade, in 
the case of a ship’s husband, giving credit to him 
affords sufficient evidence of an election by the 
creditor to discharge the principal. There is no 
authority for such a proposition; and it is not 
within the equitable principle. A  partner ought 
not to settle with his co-partner without satis
fying himself that the payments have been 
actually made. In  my opinion the plaintiff is 
entitled to judgment.

L in d l e y , L.J.—I  am of the same opinion. Tate 
and the other owners of the two ships were not 
only co-owners but co-partners, and, as such, the 
other owners are jointly responsible with Tate. 
The plaintiff was in a better position than he 
would have been if he had had only the option to 
sue either the agent or the undisclosed principal. 
Agent and principal were here partners and 
jointly liable to the creditor. Has the defendant 
got rid of his liability ? The defence is that in 
1877 he settled with Tate in this account for the 
payment to the plaintiff. But he was not induced 
to do so by the plaintiff’s delay—and that is the 
vice of the defence. The defendant puts it thus : 
“ We should, in Tate’s lifetime, have re-adjusted 
our accounts with him, instead of which we have 
had other transactions with him on the faith of 
his having paid the plaintiff, and in 1879 we 
settled another account with him on that basis. 
Bat that is disproved by the whole of the facts. 
There is nothing to show that the defendant has 
been so misled as to disentitle the plaintiff to 
recover from him. There is no evidence that the 
plaintiff knew anything of the settlement of the 
accounts, or that he induced it by his conduct.
I t  would be going too far to say that there was 
any such personal equity as precluded the plaintiff 
from suing the defendant. I  do not say that, 
under some circumstances, mere delay may not 
be sufficient to create such a personal equity; 
but there are no such circumstances in the present 
case.

B o w e n , L.J.—I  am of the same opinion. The 
goods were supplied to Tate as ship’s husband; 
p r im a  fa c ie , therefore, the defendant, who was a 
partner in the adventure, is liable jointly with the 
other partners. To get rid of this liability he 
endeavours to prove a settlement of account 
between Tate and his co-owners, and that suoh co- 
owners were induced thereto by conduct of the
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plaintiff leading them to believe that he had been 
paid by Tate. That was the sole ground on which 
the defendant relied at the trial. But the creditor 
had in 1877 been guilty of no delay which could 
make the co-owners believe that Tate had paid the 
plaintiff. I t  was Tate’s representation that he had 
done so, and not the plaintiff’s delay, which led to 
the settlement. A t the trial Mathew, J. decided 
the case on the ground that the plaintiff elected to 
give credit to Tate, and that the defendant 
believed that credit had been given to Tate, and 
that Tate had paid the plaintiff. On appeal the 
defendant contends that the judgment below may 
be supported on the ground that the plaintiff’s 
delay after settlement of the accounts changed the 
relative position of Tate and the defendant, to the 
mjury of the defendant. However, taking this 
new ground, there is a joint liability from which 
the defendant has to discharge himself. In  very 
special circumstances delay may amount to mis
representation ; it may be conduct misleading the 
defendant. But that can only be when there is 
something in the original contract, or in the con
duct of the parties, which renders the delay mis- 
leadxng That a creditor is not obliged to apply to 
all his debtors if he can obtain payment from one 
of them, is a doctrine which is laid down in B e a ld  
v. K enw orthy, is sanctioned by I r v in e  v. 1Vatson, 
and is consistent with Lord Ellenborough’s 
judgment in K y m e r  v. Suwercropp. I  think the 
plaintiff is entitled to judgment on the ground 
that there was no misleading conduct on his 
Paj fc‘ u The <luestion whether, if there had been, 
and the defendant had been thereby induced to 
alter his position, the plaintiff would have been 
entitled, I  prefer to express no opinion.

D ecis ion  reversed.
Solicitors for the appellant, Bopw ood  and Sons, 

for I t .  P u rv is  and Go., South Shields.
Solicitor for the defendant, H . G Goote, for H .  

A . Adam son, South Shields.

CROWN CASES RESERVED.
Reported by John Thompson, Esq., Barrister-at-Law.

S a tu rd a y , N ov. 25, 1882.
(Before Lord C o l e r id g e , C.J., P o l l o c k , B., L opes, 

S t e p h e n , and W il l ia m s , JJ.)
R e g . v. C a r r  a n d  W il s o n .

Felon ious rece iv ing— Bonds stolen fro m  a B r it is h  
sh ip  in  a  fo re ig n  r iv e r— A d m ira lty  ju r is d ic tio n .  

E g y p tia n  an d  other bonds were p u t  on board a 
B r it is h  sh ip  ly in g  in  the r iv e r, and moored to the 
shore, a t R otterdam , fo r  conveyance to E n g la n d . 
The bonds were stolen, an d  the prisoners, B r it is h  
subjects, were fo u n d  d e a lin g  w ith  them in  
E n g la n d , and  were tr ie d  a t the C en tra l C r im in a l 
C ourt, an d  found , g u ilty  o f  fe lo n io u s ly  rece iv ing  
the same, w e ll kn o w in g  them to have been stolen. 

H e ld , assum ing the bonds to have been stolen by a 
fo re ig n e r, o r other person no t being one o f  the 
crew, f ro m  the sh ip  a t R otterdam , w h ils t so 
moored in  the r iv e r, th a t the a d m ira l had ju r is d ic 
tio n  over the offence, and th a t the p risone rs  were 
p ro p e rly  tr ie d  a t the C e n tra l C r im in a l C ourt. 

Case reserved for the opinion of this court by 
North, J.

The prisoners were tried before me at the Old 
Bailey, at the session of the Central Criminal

Court, on 13th Sept, last, for felony in respect 
of twenty-five bonds (207. each) of Egyptian Pre
ference Stook, two bonds of 1000 dollars (ten 
shares), and 500 dollars (five shares) respectively 
of the Illinois Railway, and thirty other bonds of 
Egyptian Unified Stock.

The first count charged the prisoners with 
stealing these securities upon the high seas within 
the jurisdiction of the Admiralty of England ; the 
second count charged that they being British 
subjects within the jurisdiction of the Admiralty 
of England, upon the British ship A va lo n , then 
being in a certain foreign port, to wit, the port of 
Rotterdam, stole the same securities; the third 
count charged them with larceny of those 
securities within the jurisdiction of the Central 
Criminal Court; the fourth count charged them 
with receiving the same securities within the 
jurisdiction of that court, well-knowing them to 
have been stolen ; and the fifth and sixth counts 
respectively charged them with having been 
accessories after the fact to the theft and the re
ceiving respectively of the same securities by 
persons unknown.

A  copy of the extract of the indictment will 
be found in the schedule to this case, and the 
indictment may be referred to as a part thereof.

I  was asked by the counsel for the prisoner 
Wilson to quash the second count of the indict
ment ; but it  was suggested by Sir H . Giffard, 
who appeared for the prisoner Carr, that the better 
course would be that the prisoners should refuse to 

lead, and I  should direct pleaB of not guilty to 
e entered, and this was accordingly done.
The material facts proved were as follows :—
1. On the 12th July last the above-mentioned 

Egyptian Preference Stock and Illinois Bonds 
were made up by Messrs Kelker and Co., bankers 
at Amsterdam, into a parcel which was marked 
outside “ value 50k,” and was addressed to Messrs 
Mercia, Backhouse, and Co., in London. The 
Unified Stock was made up into another parcel 
similar to the first, except that it was marked 
outside as “ value 100k” These parcels were of a 
class known as “ valued parcels.” They were 
traced clearly from Amsterdam to Rotterdam, to 
the office of Messrs Pieters and Co., the agents 
there of the Great Eastern Railway Company, on 
whose behalf they were received.

2. There was evidence that these two parcels 
were (with two others) taken from Pieters and Co’s 
office by a man employed by them for that 
purpose, and placed hy him on board the steam
ship A va lo n  about half past five p.m. on the same 
12th July.

3. The A va lon  is a British vessel, registered at 
Harwich, and sailing under the British flag. She 
is about 240 feet in length, with a gross tonnage 
of [670 tons ; and draws ahout ten feet six inches 
of water when loaded. She is the property of the 
Great Eastern Railway Company, and is regu
larly employed by them in their trade between 
Harwich and Rotterdam. On the evening in 
question she was lying in the river Maas, at 
Rotterdam, about twenty or thirty feet (the captain 
also described it as “ about the breadth of the 
court ”) from the quay, and against a “ dolphiD,” 
a structure of piles for the use of the company’s 
ships only, projecting from the quay for the 
purpose of keeping vessels off the quay. She was 
moored to the quay in the usual manner.

4. The place where the A va lon  was lying was
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in the open river, sixteen or eighteen miles from 
the sea. There is not any bridge across the river 
between that point and the sea. The tide ebbs 
and flows there, and for many miles further up 
the river. The place where the A va lo n  was 
lying at the dolphin is never dry, and that vessel 
would not touoK t.ho ground there at low water. 
The Admiralty chart, showing the river Maas 
from Rotterdam to the sea, was put in evidence 
at the suggestion of the counsel for the prisoners, 
and was proved by the captain of the A v a lo n  to be 
correot. I t  is marked J.T.H. 1.

5. While the A va lo n  was lying at the dolphin, 
as above described, persons were allowed to pass 
backwards and forwards between her and the 
shore without hindrance.

6. The A va lo n  sailed for England the same 
evening, about six o’clock, and arrived at Har
wich the following morning. Upon her arrival 
the two valued parcels above mentioned (and one 
of the other parcels) were at once missed, and 
upon inquiry it was found that they had been 
Btolen. The parcel containing the Unified Stock 
and the third parcel have never since been 
traced ; but the parcel containing the Egyptian 
Preference Stock and the Illinois bonds was 
found in the prisoners’ possession on the 1st 
Aug.

7. The prisoners are British subjects.
8. I t  was contended for the prisoners that 

there was no evidence upon which the jury could 
find them guilty upon the counts charging them 
with stealing the securities. I  was of that 
opinion, and so directed the jury, and the pri
soners were accordingly acquitted upon those 
counts.

9. I t  was also contended for the prisoners that 
unless the jury found that the securities had been 
stolen from on board the A v a lo n  the prisoners 
must be acquitted, as, if they had been stolen 
after leaving Pieters and Co.’s office, and before 
reaching the ship, the offence of stealing them 
was one which this court had not jurisdiction to 
try, and therefore the prisoners could not be tried 
here for receiving, according to the case of Reg. v. 
John C a r r  (one of these prisoners), reported in 
vol. lxxxvii., p. 46, of the Sessions Papers at the 
Central Criminal Court, and the cases there cited. 
I  took this view and directed the jury, that unless 
they were satisfied that the securities had been 
taken from the A va lon , they must acquit the 
prisoners. They found both the prisoners guilty.

10. I  was not asked to leave, and did not leave, 
any question to the jury whether the securities 
were stolen before or after the A v a lo n  com
menced her voyage from Rotterdam. There was 
no evidence upon which the jury could have 
found that the theft occurred after the voyage 
began; the evidence rather pointed to its having 
occurred before she sailed.

11. I t  was further argued on the prisoners’ 
behalf that even if the securities had been stolen 
from the A va lo n , there was nothing to show that 
they had been taken from a British subject, and, 
therefore, the case did not come within the Acts 
17 &  18 Viet. c. 104, s. 267, 18 & 19 Viet. c. 91, 
s. 21, or 30 & 31 Vic. c. 124, s. 11, and the thief 
was amenable to the law in Holland only; and, 
further, that the case of Reg. v. A nderson  (19 
L. T. Rep. N . S. 400; L. Rep. 1 Cr. Cas. 
Res. 161; 11 Cox C. C. 198) was no authority 
to the contrary, inasmuch as the prisoner

in that case, though a foreigner, was one of 
the crew of a British vessel, and therefore 
owed allegiance to the law of England, and upon 
that ground could be tried here. The counsel 
of the Crown did not dispute that the offender 
might be tried in Holland, but insisted that he 
might he tried here also.

12. I  expressed my opinion that if the A v a lo n  
had, at the time when the securities were stolen, 
been sailing up or down the river Maas, the 
person who took them, whether an Englishman 
or a foreigner, could clearly have been tried here, 
upon the authority of Reg. v. Anderson ;  that the 
law is the same, whether the ship be anchored or 
sailing, as appears from the cases of Reg. v. Jemot 
and Reg. v. A lle n  (7 Car. & P. 664; 1 Moody’s 
Cr. Cas. 494) where the vessels were lying in 
port, and which cases are referred to by Lord 
Blackburn with approval in Reg. v. A n d e rs o n ; 
and that it could not make any legal difference 
whether the vessel was made fast to the bottom 
of the river by anchor and cable, or to the side of 
the river by ropes from the quay. I  also expressed 
my opinion that, although the fact that the 
prisoner in Reg. v. Anderson  was one of the crew 
was referred to more than once in the judgment 
of Bovill, C.J., it was not mentioned by any of 
the other judges, and was not the ground of 
the decision; and that it made no difference in  
the present case whether the securities stolen 
from the A va lo n  were taken by one of the crew or 
passengers, or by a stranger from the shore.

13. 1 directed the jury accordingly, telling them 
that if they came to the conclusion that the 
securities were taken from the ship, the taking 
them was an offence which could be tried here; 
and that, if so, the prisoners could now be tried 
here for receiving, and could be found guilty of 
that offence, if the jury thought the facts proved 
warranted such a finding. I  stated at the same 
time that I  should, if necessary, reserve the point 
for the consideration of this court.

14. W ith respect to the receiving, no difficulty 
of law arose, and no point was reserved.

15. The jury found both prisoners guilty upon 
the fourth count. I  postponed passing sentence 
until the opinion of the court is given; and the 
prisoners remain in custody.

The question upon which I  desire the opinion of 
the court is, Whether, under these circumstances, 
there was any jurisdiction to try the prisoners at 
the Old Bailey for the offence of which they have 
been found guilty. I f  answered in the affirmative 
the conviction is to stand. I f  otherwise, the con
viction is to be quashed; but the prisoners are to 
remain in custody to be tried upon another indiot- 
ment, on which a true bill against them has been 
found by the grand jury.

F ord  N o r t h .
Sir H . G iffa rd , Q.C. ( T iche ll with him) for the 

prisoner Carr, ana E . C la rke  Q.C. (G ra in  with 
him) for the prisoner Wilson. — The Central 
Criminal Court had not jurisdiction to try the 
prisoners, the offenoe not having been committed 
within the Admiralty jurisdiction. I t  is im
material that the prisoners were British subjeots, 
as jurisdiction over the offence is not given by the 
nationality of the prisoners, but must exist inde- 
pontly thereof. The prisoners were convicted 
of receiving stolen bonds, and without the court 
had jurisdiction over the thief it  has none over the 
receiver. There is no evidence as to the person
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who stole the bonds, and it is consistent with the 
facts that the tlnef may have been a Dutchman 
Un the case as stated it must be taken that the 
bonds were stolen from the vessel while it was 
moored to the wharf at Rotterdam. The question 
is whether the Dutch courts bad not exclusive 
jurisdiction to try  the prisoners? I t  is sub
mitted that they alone had jurisdiction. The shin 
was attached to the shore by ropes, and became, as 
it  were, part of the shore of the country to which it 
was attached When the ship was moored to the 
quay the English flag was lowered, and the law 
then governing the ship was the law of Holland, 
there is no authority that decides that a foreigner 
on board a vessel at such a place and not being one 
ot the crew and not claiming the protection of the
flag of the vessel subjects himself to the jurisdiction
ot the country to which the vessel belongs. In  
-Key v. Anderson (19 L. T. Rep. N. S. 400: 
L, Rep. 1  Or. Cas. Ees. 161; 1 1  Cox C. c! 
198), Bovill, C.J., Channell, B., and Blackburn,
J. seem to place reliance on the fact that the 
prisoner was one of the crew of the vessel, 
this is a new point not hitherto decided. What 
is the condition of a vessel in a river in a 
foreign country moored to the shore ? I t  is sub
mitted that the local and municipal authorities 
have exclusive jurisdiction over offences com- 
mitted upon it whilst so moored.

Poland ( Goodrich with him) for the prosecution.
I t  is submitted that the prisoners were properlv 

tried and convicted. The question depends not on 
the character of the person committing the offence 
but on the character of the ship. A t the time 
the bonds were stolen the ship was within the 
Admiralty jurisdiction. I t  was a vessel trading 
from Harwich to Rotterdam, and when the theft 
was committed was lying in a tidal river where 
great ships go, and was in every sense floating 
within a place where the admiral had iurisdic- 
tion: J

The^TJnited,Statesv. Hamilton, 1 Mason(Amer. Eep.)

S VenAii the thett was committed by a Dutchman 
the Admiral had jurisdiction over it. There 
can be no distinction between a seaman, one of the 
crew, and a stranger who goes on board to do a 
criminal act; being on board an English vessel he 
puts himself within the jurisdiction of the English 

being considered, as it were, part of 
the English territory. The test of the admiral’s 
jurisdiction has always been whether the ship was 

Jr® seas or lying in a river where the 
ide ebbs and flows and where great ships go. 
he American reports of Thomas v. Lane  ( 2  

Sumner 1 ), and The United States v. Coombes (12 
n m -8 n  r.er?,then referred to. In  Beg, v. A llen  

4 'H> Was held that the Admiralty ad jurisdiction over a larceny in a vessel lying in
to tA  rflVer’ although there was no evidence as 
to the tide flowing where the vessel lay. In  Rea
fn as aPPears from the report

I  i / . r "  newspaper (29th Eeb. 1812), it 
was held that the Admiral had jurisdiction over
thfleCieny ° f 4fL0°L di°llars from a British ship while lying m the harbour of St. Jago, in Cuba
d«ftethP rT<f er WaScC° nvicted and sentenced to death. The case of Bey. v. Keane (2 Ex. Div. 
92) was then cited. The principle on which Beg. 
v. Anderson (ub isup.) was decided is applicable 
to this case, and supports the conviction. The 
‘heft m this case was committed on board a vessel

[ C r . C as . R e s .

sailing under the British flag, and being at the 
time floating in a tidal river where ships used for 
commerce go, and therefore it is submitted the 
admiral had jurisdiction over the offence.

®'r G iffa rd  and E . Clarice were beard in 
reply.—1 he case of Bey. v. Leslie (Bell C. C. 220 ; 
8  Cox G. C. 269) was referred to.

C o l e r id g e , O.J.—This case has been argued 
at some length, and the question raised by 
it is no doubt of considerable importance. The 
facts are these. The bonds which the prisoners 
have been convicted of feloniously receiving 
were on board an English ship, in the 
river Maas, off Rotterdam, in front of a 

dolphin,’ and was moored by ropes to 
the land of Holland. The tide ebbs and flows 
in the river, and at the place where she was lying 
in front of the “ dolphin ’’ thereis always enough 
water to float ships of her class. There was no 
actual proof when, or by whom the bonds were 
stolen. The case states, “ There was no evidence 
upon which the jury could have found that the 
theft occurred after the voyage began ; the evi
dence rather pointed to its having occurred 
before she sailed.” Whether the bonds were 
carried on the ship on to the shore, and sent by 
some conveyance to the prisoners in England, or 
whether they were brought by the prisoners to 

ngland, does not appear. The prisoners were 
acquitted of stealing the bonds and found guilty 
of receiving them with guilty knowledge that they 
had been stolen. I t  is obvious that the prisoners 
could not be convicted of feloniously receiving the 
bonds unless they were stolen within the same 
jurisdiction where the receiving took place, and 
therefore it becomes material to inquire whether 
the jurisdiction of the Admiralty attached, so that 
the prisoners could be tried at the Old Bailey. I t  
is admitted that the exact point raised in this 
case has never arisen for decision in our courts 
before.

There appear but two points for us to decide.
I .  Was the ship within the jurisdiction of the 
Admiralty so as to make offences committed 
upon it triable according to the English law ? 2 . 
I t  that point is answered in the affirmative, were 
the prisoners, according to the decisions, liable to 
be tried m the English courts ? First, as to the
P.J J - n • • place aPPears to me to come within the 
old definition of the Admiralty jurisdiction. The 
ship was at a part of the river which is never dry, 
and where it would not touch the ground at low 
water, and the tide ebbs and flows in the river, and 
great ships do lie and hover there. That is 
sufficient to bring this ship within the Admiralty 
jurisdiction. Without saying that the reports of 
the cases of Bex v. Jernot and Bex v. A llen (ubi 
sup/) are as full as could be desired, it seems very 
difficult to draw any tangible distinction between 
them and the present case. This case also falls 
within the decision of Reg. v. Anderson (ub i sup.) 
where the ship was half-way up the river 
Garonne m France, and at the time of the offence 
about 300 yards from the nearest shore, and this 
court held, the prisoner having been convicted of 
manslaughter, that the offence had been com
mitted within the jurisdiction of the Admiralty 
and that the Central Criminal Court had juris
diction to try the prisoner. I  am unable to 
distinguish this case from that, but if  anything 
Beg. v. Anderson seems an a  fo r t io r i case. Then,
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as to the second point, whether there is anything 
in the personality of the prisoners which would 
make them not liable by the law of England. I t  
is true that some of the Judges in Beg. y. Anderson 
{ubi sup.) place reliance upon the fact that the 
prisoners formed part of the crew of the vessel, 
but Bovill, 0. J. in his judgment points out that 
England has always insisted on her right to 
legislate for persons on board her vessels in 
foreign ports. None of the judges suggested 
that their judgments would have been in any way 
altered if the prisoners had not in those cases 
formed part of the crew. I  think it makes no 
difference whether a person is a British subject 
or not who comes on board a British ship where 
the British law reigns, and places himself under 
the protection which that flag confers; if he is 
entitled to the privileges and protection of the 
British ship he is liable to the disabilities which 
it creates for him. I  am unable, therefore, to make 
a distinction between a passenger or stranger on 
board a ship and one of the crew, and it makes no 
difference in my mind whether the person is on 
board voluntarily or involuntarily; if while on 
board he is entitled to the protection of its flag, 
he is also bound by the obligations imposed by 
the law governing that ship. The utmost that 
can be said as regards the theft in this case is 
that the bonds may have been stolen by some one 
who came on board casually; it may be a foreigner 
who took them off the vessel at Rotterdam. 
Suppose the thief had not been able to get off the 
ship, and had been captured and brought here, 
could he have been tried here? In  my opinion he 
could, for if  while he was on board the ship he 
was entitled to the protection of the British flag, 
he was at the same time equally liable to the 
disabilities of the criminal law of this country. 
I t  appears to me that the evidence shows that the 
bonds were stolen within the jurisdiction of the 
English law, and I  am of opinion that the prisoners 
therefore were triable at the Central Criminal 
Court for receiving them well knowing them to 
have been stolen. I  think that the conviction 
should be affirmed.

P o l l o c k , B.—I  am of opinion that the convic
tion should be affirmed. The prisoners were con
victed of the offence of feloniously receiving 
Btolen goods, and the question is, were the 
prisoners within the jurisdiction of the Central 
Criminal Court for all purposes ? The general 
rule of law is that a person on board an English 
ship is to be treated as within the dominion of the 
English Crown ; and it is admitted that if 
the ship had been on the high seas, or had been 
moored in the middle of the river, this rule

would have applied to the case. Then what dis
tinction can there ’ be because the ship was 
tethered by ropes to the shore ? I  think there is 
no distinction. She was a large ship carrying 
passengers and goods from Harwich to Rotter
dam, and was in a tidal river at Rotterdam at a 
spot where great ships go. She was there for the 
purpose of unloading, and when unloaded would 
return to Harwich. I  think, therefore, the con
viction was right.

L opes, J.—I  think, also, that the conviction 
should be affirmed, As to the question of the 
thief not being one of the crew of the vessel, I  
do not think that that matters. The thief was 
on board an English ship at the time the bonds 
were stolen, and therefore came within the 
English law.

S t e p h e n , J.— Since the time of Richard I I .  
the jurisdiction of the Admiralty has been ex
tended to waters where great ships go. There 
are many statutes which gave jurisdiction to 
particular courts in particular cases. But the 
jurisdiction of the Admiralty itself has never 
been defined in any other way than as laid down 
in the reported cases. The case of Bex v. Jemot 
bears on the question of local jurisdiction, and 
decided that the Admiralty had jurisdiction over 
a theft on board an English vessel in a Spanish 
port, and shows that the jurisdiction of the 
admiral was not oonfinod to the waters outside 
creeks, ports, harbours, &c. Bex v. A llen  (ub i 
sup.) is to the same effect. Beg v. Anderson (ubi 
sup.) goes farther, and affects both the questions 
of place and person, the place being in a foreign 
river, and the person being an American subject, 
who had committed manslaughter on board an 
English ship. No doubt the prisoner was one of 
the crew of that ship, but it seems to me that we 
cannot lay down the rule in narrower terms than 
that the jurisdiction of the admiral extends to 
all tidal waters where great ships go, and to all 
persons on board of them whether foreigners or 
not. There is no reason which should induce us 
to lay down restrictions to the extent which has 
been contended by the prisoners’ counsel, that the 
Admiralty jurisdiction extends only when the 
British flag is flying, and not when it is lowered. 
I t  seems to me that the protection of the British 
flag and the English jurisdiction are co-extensive, 
and that protection and obedience must co-exist]
I  think, therefore, that the thief in this case, if  
he had been captured, might have been tried at 
the Old Bailey.

W i l l ia m s , J.—I  concur.
Conviction affirmed

END OF YO L. IV .




