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as to transfer to him a ll liabilities in respect of
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them within the meaning of sect. 1 of the B ills  of 
Lading Act (18 & 19 Viot. c. I l l ) ,  and conse
quently such an indorsee cannot be made liable 
in an action by the shipowner for freight. (H. 
of L. reversing Ct. of App.) Sewell v. Bendick

page 79, 298, 376
2. Indorsement to repay advances—Passing of pro

perty—L iab ility  for freight, tfc.— Where bills of 
lading are indorsed for the purpose of enabling 
the indorsees to sell the goods named therein, and 
so recoup themselves for advances made by them 
to the indorsers, but w ith no intention of further 
passing the property, such indorsees do not incur 
any liability under the B ills of Lading Act (18 &
19 Viet. o. 111). (Cave, J.) Allen v. Coltart
and Co...................................................................... 104

See Carriage of Goods, No. 2.

BLACKW ALL POINT.
See Collision, Nos. 86 to 90.

BOARD OF TRADE.
See Collision, Nos. 15, 30— Wrecks and Casualties, 

Nos. 1, 4.

BOND FOR SAFE RETURN.
See Restraint.

BOTTOMRY.
1. Bottomry bond—Essentials of—No maritime risk 

expressed—Advance fo r necessaries—Intention of 
parties.—A written agreement, made between the 
managing owner of a ship and another party, by 
which i t  is agreed that, in consideration of an 
advanoe for necessaries supplied to and for the 
use of the vessel, the managing owner under
takes to return the amount advanced “  on the 
return of the said barque from her present 
voyage,”  and authorises the lender to cover the 
amount advanced by insurance on the barque, 
but which is silent as to maritime interest, is not 
a contract of bottomry, there being no words in 
the contract purporting to pledge the ship as 
security for the loan, and i t  not appearing that 
the parties ever had any intention of oreating a 
bottomry bond (Ct. of App.) The Heinrich Bjorn

page 391
2. Extent of master’s authority—cargo owners— 

Amount of loan—Necessity.—The authority of a 
master to raise money on bottomry is limited as 
against the owners of cargo to such an amount 
as is necessary to enable the ship to complete her 
voyage with safety, and even where the money is 
advanced by a person who is not the ship’s agent 
and has no interest in  the repairs effected on the 
ship, and honestly believes from inquiries made 
that the money is neoessary, he cannot recover as 
against the cargo owner anything in respect of 
items otherthan thosewhich areinfact necessary.
(Ct. of App., affirming Adm. Div.) The Pon- 
t id a .................................................................  284, 330

3. Practice—Default action—Affidavit of service—
W rit—Order X I I I .  r. 2.—A plaintiff in  an unde
fended bottomry action must, before he can obtain 
judgment by default, in addition to filing an affi
davit of service in the Registry, as provided by 
Order X III., r. 2, annex thereto the original writ. 
(Adm.) -The Eppos .............................................. 180

4. Registrar and merchants—Amount of claim—Re
duction in— Commissions and premium—The 
registrar and merchants have a discretionary 
power to reduce items claimed for commissions 
and premium under a bottomry bond, should they 
deem them unnecessary or exorbitant, and the 
court w ill not interfere w ith this discretion,

unless i t  be shown that the registrar and mer
chants have exercised i t  on an erroneous prin
ciple. (Ct. of App., affirming Adm. Div.) The 
Pontida ................................................. page 284, 330

BRITISH SHIP.
See Chains, Cables, and Anchors Act 1814—Colli
sion, No. 36—Necessaries, No. 3—Shipowners,
No. 1.

BROKER.
See Charter-party, Nos. 2,4.

CANCELLATION CLAUSE.
See Charter-party, No. 5 ; Marine Insurance, Nos. 8,10.

CARDIFF DRAIN.
See Collision, No. 74.

CARGO.
See Bottomry, No 2—Collision, Nos. 11,16, 17,. 49— 

General Average, Nos. 3,4—Salvage, Nos. 11 to 14 
— Wages, No. 1.

CARRIAGE OF GOODS.
1. B il l of lading—Holder’s liab ility  fo r freight, 

demurrage, cfc.—Presentation.—Where the holder 
of a b ill of lading, under which he is entitled to 
the delivery of goods on certain terms as to 
freight, demurrage, and taking delivery, presents 
that b ill of lading and demands delivery of the 
goods, he thereby primd facie offers to perform 
those terms of the b ill of lading on which alone 
the goods are deliverable to him. (Cave, J.)
Allen v. Coltart and Co................................. page 104

2. B il l of lading—Signature by agent for master—
Short delivery—-Estoppel-Bills of Lading Act.—
I  he signature of a master’s agent to a b ill of 
lading does not estop the shipowner, and hence 
where a master’s agent signs a b ill of lading for 
more goods than had actually been put on board 
the ship, the shipowner is not liable to the as
signees of the b ill of lading, for not delivering all 
the goods named in the b ill of lading, although 
all the goods had been floated alongside the ship, 
and mate’s receipts given for them, but some were 
lost before they were shipped. (Ct. of App.) 
Thorman v. Burt, Boulton and Co..................... 563

3. Damage to cargo—General ship—Stranding—
Duty of master as to repairs—If  a vessel carrying 
a cargo belonging to different shippers after she 
has started on her voyage receive damage, the 
master, in considering what steps he shall take 
m regard to carrying on the cargo or first 
repairing the ship, is bound to consider not one 
individual interest, but the interests of all con
cerned, and to do that which a prudent master 
would do tinder the circumstances, whether i t  be 
to return to his port of loading and repair, or 
repair at the nearest possible place before pro
ceeding, or go on without repairing ; and i f  i t  be 
in his power to effect the repairs without any 
great delay or expense to the interests intrusted 
to his charge i t  is his duty to repair before pro
ceeding. (Adm. Div.) The Bona ......................  259

4. Damage to cargo—General ship—Stranding—
Duty of master as to repairs—The R., a wooden 
vessel under charter-party from the port of New 
York to London with a cargo of grain and flour, 
whilst being towed down the New Fork river 
stranded on the Craven Shoal, about ten miles 
below New York. A tug towed at her for an hour 
and three-quarters before she was got off, during 
which time her decks and waterways were much
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strained, and she was then found to be making 
five inches of water perhour; but the master did 
not examine her or cause any repairs or caulking 
to be done, but proceeded on the voyage and 
encountered very severe weather. On arrival in 
London the flour of the plaintiff, which was 
immediately beneath the deck, was found to have 
been damaged by the sea water making its way 
through the deck, the gram at the bottom of the 
ship being uninjured. Held, that the master was 
negligent in not repairing ; that is, in not caulk
ing the deck before he proceeded on his voyage, 
that the ship was more liable thereby to sustain 
damage and to injure the cargo, and that the 
defendants were liable for the damage occasioned
thereby. (Adm. Div.) The Bona.............. page 259

5. Damage to cargo-'Measure of damages-Delay— 
Discharge of ca rgo -B igh t to reship and carry on 
- L ie n  of shipowner—Freight. The steamship^, 
having just started on a voyage from C. to B. 
with a cargo of coals, carried under charter for 
the plaintiffs, came into collision w ith the B. at 
the port of loading. The K. put back and dis
charged her cargo for the purpose of repairs.
The coal was found to be damaged, and its 
owners (the plaintiffs) were advised that i t  was 
unfit for reshipment, a^dthat, for the S°°d_ 
parties interested, i t  should be sold atC., andnot 
carried on to B. The owners of the K. refusedto 
part with the cargo or to take any other cargo 
except upon fresh terms as to freight The 
plaintiffs made no inquiry as to these terms 
and the coals were reshipped and carried on to 
B., whore, being useless for the purposes of the 
plaintiffs’ locomotives, for which they had been 
originally intended, they were used m the plain
t i f f ! ’ smithies. The owners of the B. having 
admitted liability, and the damages being referred 
to the registrar, he reported that in  his opinion the 
shipowner was not entitled to insist upon reship
ment o f the damaged cargo, and that the plain
tiffs’ damages were the loss they would have 
sustained if  the coals had been sold at the port of 
lading Held, on objection to the report, that 
the cargo, though damaged, was capable of being 
carried on, and that, therefore, the shipowner 
having a lien upon i t  for freight to be earned, 
was entitled to insist upon carrying i t  on, or to 
exact fresh terms as to freight for another cargo,
0 1 t in t  the damages were the loss to the plain
tiffs " n d  no t*a tC .; but that i t  was the 
duty of the cargo owner to have inquired what 
the fresh terms as to freight were, so as to 
diminish the loss as far as possible, and that in 
ascertaining this loss the saving which could have 
been effected by shipping a fresh cargo on new 
, *■ Vvo taken into consideration by the
terms report must go ba!k to
th freg ls tra r to ascertain the damages upon this 
!”  . also that the fact that the coal was
u !!d  in the ’ plaintiffs’ smithies at B did not 
necessarily show that the difference between the 
value of locomotive and smithy coals was the 
vaiue oi plaintiffs loss, but the actual re-

„  „  . _Ship stranded-*-Salvage ex-

~ r i£ s v
to negligent navigation, a ship is cast ashore and 
her carlo thereby suffers damage andloss, money 
paid by the underwriters of the cargo to a salvage 
association, who are employed with the assent of 
the shipowners, for saving a portion of the cargo,
is not a voluntary payment, and is recoverable by
the cargo owners from the shipowners, being

522

money paid on bebalf of the cargo owners to 
avert a loss which would have fallen on the ship
owners if  the portion of the cargo had not been 
salved and sent on to its destination. (Ct. of App., 
affirming Huddleston, B.) Scaramanga and 
others v. Martin, Marquand, and Co. ...page AD), 506

7. Delivery of cargo—B ill of lading—To discharge 
in  dock always afloat—Duty and right of ship- 
owner.—Where a b ill of lading incorporates a 
clause in the charter-party to the effect that 
“  the ship shall proceed to a port to discharge 
in a dock as ordered on arriving, i f  sufficient 
water, or so near thereunto as she may safely 
get, always afloat,”  such clause is introduced in 
the interest of the shipowner, and restricts the 
generality of the power to name a dock; and 
while the obligation of the shipowner is to pro
ceed to the dock named, i f  there is sufficient water 
to enter the dock when the order is given, on the 
other hand, i f  there is not then sufficient water, 
the ship is not bound to discharge in the dock 
named. (Cave, J.) Allen v. Coliart and Co. ... 104

8. Delivery of cargo—Landing—Merchant Shipping
Act Amendment Act 1862 (25 26 Viet. c. 63), s.
67—Notice of readiness to deliver.—The 7th sub
section of the Merchant Shipping Act Amend
ment Act 1862, s. 67, entitling the owner of goods 
to twepty-four hours’ notice in  writing of the 
shipowner’s readiness to deliver the goods does 
not apply where the goods are landed under sub
sect. 6 of the same section for the purpose of 
convenience in assorting the same. (Adm.) The 
Clan Macdonald.....................................................  148

9. Delivery of cargo—Landing—Merchant Ship
ping Act Amendment Act 1862 (25 ¿r 26 Viet, c.
63), s. 67,—Notice of readiness to deliver—Duty 
of consignee—Liab ility  for charges.—I t  is the 
duty of the owner of goods who receives notice 
that his goods are landed under the provisions of 
sect. 67, sub-sect. 6, of the Merchant Shipping 
Act Amendment Act 186 and are ready for 
delivery, to take them within a reasonable time 
after the notice, and i f  he fails to do so, he w ill 
be liable for the charges occasioned by his delay. 
(Adm.) The Clan Macdonald..............................  148

10. Delivery of cargo — Merchant Shipping Act
Amendment Act 1862 (25 $  26 Vict.c. 63), s. 67— 
Notice of readiness to deliver.—The notice re
quired by sect. 67 of the Merchant Shipping Act 
Amendment Act 1862 is sufficiently given to the 
owner of the goods if  given to a lighterman em
ployed by him to take delivery of the goods. 
(Adm.) The Clan Macdonald.............................. 148

11. Delivery of goods from ship’s tackles—Discharge 
on to quay—Customs of port of London—B ill of 
lading.—Goods were shipped under a b ill of 
lading at Calcutta to be delivered in like good 
order and condition from the ship’s tackles 
(where the ship’s responsibility shall cease) at the 
port of London, &c. On arrival in the port of 
London the consignee demanded overside delivery 
into lighters immediately from the ship’s tackles.
The shipowner landed them on the dock wharf, 
and was ready to deliver them thence into the 
consignee’s lighters, but the consignee carted 
them away, thereby becoming liable to and pay
ing certain dock charges. In  an action by the 
consignee against the shipowner to recover the 
amount so paid, the jury found that there was a 
custom for steamships w ith  a general cargo (the 
defendants’ ships being such) coming into the 
port of London, and using the docks, to dis
charge the goods on to the quay and thence into 
lighters. Held, that the custom found was not 
inconsistent w ith the terms of the b ill of lading, 
and that the shipowner was entitled to discharge
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the goods on to the quay, and was not liable for 
the charges sought to be recovered. (Ct. of App.) 
Marzettiv. Smith and Son ......... ................ page 166

12. Demurrage—Charter-party—Prevention by frost
— Goods not in  dock or ready.—Where i t  is agreed 
by charter-party that a ship shall proceed to a 
certain dock and there load in the customary 
manner, an exception that the charterer is not to 
be liable for demurrage if  the loading is prevented 
by frost is confined to such frost as prevents the 
actual loading on board of the goods which are in 
the dock ready to be loaded, and does not cover 
frost which prevents the shipper getting his goods 
to the dock. (H. of L., affirming Ct. of App.) 
Grant v. Coverdate and others......................... 74, 353

13. Demurrage—Charter-party—“  Prompt despatch 
in  loading"— Cargo not produced fast enough.— 
Charterers are liable for delay under a charter- 
party providing that the ship shall reoeive prompt 
despatch in loading where the facilities of the 
port are greater than the production of the cargo 
from the mines, and in consequence of want of 
facilities in getting the cargo from the mines the 
ship is delayed in loading. (P. C.) E lliot v. Lord 63

14. Demurrage—Charter-party—Running days —
Lay days— Custom of port—Removal of ship.—
(t Running days ”  in  a charter-party, in the 
absence of custom, are consecutive days, but a 
custom of a port by which days occupied in 
moving the ship from one part of the port to 
another, are not counted as lay days is consistent 
w ith a charter-party providing for so many run
ning days as lay days, and i t  is a reasonable 
custom. (Ct. of App.) Nielsen and Co. v. Wait, 
James, and Co.........................................................  553

15. Demurrage—Charter-party—Ship to discharge 
always afloat—Custom of port of Gloucester- 
P artia l discharge at Sharpness—Time occupied 
going to and from Gloucester basin.—By charter- 
party i t  was agreed that the plaintiffs’ steamship, 
having loaded a grain cargo, should therewith 
proceed to a port in  the Bristol Channel as 
ordered, “  or so near thereto as she may safely 
get at all times of tide and always afloat, eight 
running days, Sundays exoepted, to lie allowed 
the merchants i f  the ship be not sooner despatched 
for loading and discharging.”  The ship was 
ordered to disoharge at Gloucester, and having 
arrived at Sharpness dock, which is within the 
port of Gloucester, but some miles from the basin 
where grain cargoes are discharged if  the ship’s 
burthen w ill admit, partial delivery was there 
made owing to the ship not being able to get to 
the basin t i l l  part of her cargo was discharged.
The consignees then required the ship to be taken 
to the basin where the discharge was completed, 
when the vessel returned to Sharpness. In  an 
action for demurrage, the following custom of the 
port of Gloucester was proved, viz., that the cus
tomary plaoe for discharging grain cargoes was 
at the basin ; that when vessels laden therewith 
were of too heavy a burthen to get there, they 
were lightened at Sharpness; that during the 
discharge at Sharpness the lay days counted, but 
that the time occupied in going up to the basin 
and returning to Sharpness was not counted.
Held, that the custom was reasonable, and that i t  
was not inconsistent with the express terms of 
the charter as to “  running days,”  and that there-

i f e ^ mG occupied by the ship in going from 
Sharpness to the basin and in returning, ought 
to be excluded from the lay days. (Ct. of App.)

. Nielsen and Co. v. Wait, James, and Co..............  553
16. Demurrage—Charter-party—Ship to proceed to 

and deliver at a port or as near as she can safely 
get at a ll times of tide and always afloat—End of

voyage — Commencement of running days. — 
Where a ship, in pursuance of a charter-party 
providing that she shall load a oargo and being 
so loaded proceed to a port named, “  or so near 
thereto as she may safely get at all times of the 
tide and always afloat,”  proceeds as near thereto 
as she can get in the then state of the tide with 
her fu ll cargo always afloat, and then is ready 
and offers to deliver sufficient to enable her to get 
to the port named, the shipowner is entitled from 
the date of his readiness to deliver to demurrage 
as the words “  at all times of the tid e ”  relieve 
him from any liab ility  to wait a reasonable time 
for the tide, and the voyage is therefore ter
minated on the ship’s arrival at the nearest place 
to the port named, which she could reach w ith a 
fu ll cargo in the state of the tides then prevailing. 
(North, J.) Horsley v. Price and Co............. page 106

17. Demurrage—Charter-party— Todischarge along
side wharf or into lighter—End of voyage—Com- 
mencement of running days.—Where by the 
terms of a charter-party a ship was to load a 
cargo “  and therewith proceed to D. and deliver 
the same alongside consignee’s or railway wharf, 
or into lighters or any vessel or wharf where she 
may safely deliver, as ordered; ”  and upon her 
arrival at D. she was ordered to discharge at the 
railway wharf, but, owing to a ll the discharging 
berths being occupied, she was not berthed t i l l  
twenty-four hours after her arrival in dock, the 
Court, in an action for demurrage, held that the 
voyage was not completed un til the ship was 
berthed at the railway wharf, and therefore the 
defendants were not liable for demurrage for the 
period between the ship’s arrival in dock at I). 
and her being berthed at the railway wharf.
(Q. B. Div.) Murphy v. Coffin and Co...............531 n.

18. Demurrage—Charter-party— To discharge at
such “  ready quay berth as ordered "—End of 
-nri.a^e Commencement of discharging days.—

, . a barter-party i t  was agreed that the 
plaintiffs vessel, after loading a cargo, should 
proceed to London or Tyne Hock to such ready 
quay berth as ordered by the charterers,”  de
murrage at an agreed rate per day, and the 
captain or owners to have an absolute lien on the 
cargo for all freight, dead freight, and demurrage, 
and tlio vessel was ordered by the charterers to a 
London dook, but upon her arrival there there 
was no quay berth ready for her reception, and a 
delay of one day was thereby caused in discharg
ing her cargo, the court held, in an action by the 
shipowner claiming a lien upon the cargo for 
demurrage’ that, on the true construction of the 
charter-party, the charterers were bound to name 
and provide a ready quay berth, and that for a 
delay caused by their neglecting to do so the 
plaintiffs were entitled to a lien on the cargo for 
demurrage, the damages being sufficiently in  the 
nature of demurrage to oome within the de
murrage olause in the charter-party. (Ct. of 
App.) Harris and Dixon v. Marcus, Jacobs, and 
Co.....................................................................  ¡¡30

19. Excepted perils—B il l of lading — Collision— 
Negligence— Perils of the sea.— A collision 
between two ships caused by the negligence of 
either, without the elements contributing to the 
aoeident, is not a peril of the seas within the 
meaning of those words in a b ill of lading. (Ct. 
of App., reversing Hawkins, J.)— Woodley and
Co. v. Michell and Co....................................  ....  71

20. Excepted perils—B il l of lading— Collision— 
Negligence—Perils of the sea.—The plaintiffs 
were the owners of a oargo of barley, shipped at 
Caen on board the defendants’ schooner Kate for 
delivery in London. The b ill of lading was in
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the usual form, the only exception contained in i t  
being the exception of “  perils of the sea. The 
Kate, while sailing np the Thames, collided with 
a steamer, and was sunk, and the cargo lost. In 
an action to recover the value of the cargo the 
jury found that the collision was caused by the 
Kate starboarding her helm, but that there was 
no negligence on her part. There was no finding 
as to the steamer. Held, that the loss was not 
occasioned by a peril of the sea. (Ct. of App., 
reversing Hawkins, J.) Woodley and Co. v. 
Michell and Co............................................... Pa9e

21. Excepted perils—B il l of lading—Damage to
cargo— Unseaworthiness.—The excepted perils in 
a b ill of lading have no application to the case ot 
a ship sailing in an unseaworthy condition ; and 
hence they are no defence to an action brought 
for loss or damage to the charterer s goodsi oc
casioned by such unseaworthmess. (Adm. Div.) 
The Glenfruin..................................... ...................

22. Excepted perils—B ill of lading—Liab ility  for 
damage to cattle-Foot-and-mouth disease— Un
seaworthy ship.—A clause in a b ill of lading ex- 
empting shipowners from responsibility for cattle, 
whether arising from “ their escape from the 
steamer, or for accidents, disease, or mortality,
and lim iting their liability  to 51. per head, docs
not exempt them from liab ility  for loss occasioned 
by their failing to provide a fit ship, as the clause 
applies only to things occurring dnr.ng the
voyage, and the shipowners are therefore liable
for injury by foot-and-mouth disease caused by 
their negligence in not cleansing the ship before 
the commencement of the voyage. (Q. B. Div 
Tattersall v. The National Steamship Company
Lim ited ................... ............................. .............. *

23 Excepted p e r ils -B ill of lading-Negligence of 
master and crew— Collision between ships belong
ing to same owners—Both ships to blame—Division 
o f damages.-Wheve a vessel carrying cargo 
under a b ill of lading providing against loss and 
damage from collision and loss or damage from 
any act, neglect, or default whatsoever of the 
pilots, master, mariners, or other servants of the 
owners in navigating the ship, collides with
another vessel belonging to the same owners by
reason of the joint negligence of both vessels and 
the cargo is lost, there is no lability  under the 
contract of carriage, as such loss is covered by 
the above exceptions, but the owners are liab le in  
to rt for the negligence of their servants onboard 
the vessel not carrying the cargo and m such c ir
cumstances the Admiralty Court rule as to the 
division of damages applies, and the shipowners 

for half of the loss. (Ct. of App.) J he 
Chartered Mercantile Bank of Ind ia , $c. v. The 
Netherlands India Steam Navigation Company

^Excepted.perils—Dangers and accidents of the
a _Charter-party — B il l of lading Rats.

Damage to cargo caused by sea water enter,ng 
through a pipe which has been gnawed through 
by rats where there is no negligence on the part 
of the master and crew, and all reasonable pre
c a u t io n  have been taken to keep down rats is 
“  a danger or accident of the seas wrthin the 
meaning of a Ä

Appeal. See next volume.) Fandorf and Co. v.
Hamilton. Fraser, and Co, ■

25. Freight-Advance of -  Charter-party -  Final 
saAlvfg from p o r t- l im its  of p o r t - Commercial or 
fiscal.— Where a charter-party Provl^®  for E“
advance of freight within a specified time fr<Dm
final sailing of the vessel from her last port in 
the United Kingdom, and the vessel is towe

71

413

206

65

568

outside the limits of the port, as understood in its 
ordinary commercial sense, for the purpose of pro
ceeding on her voyage, but is driven back by stress 
of weather, she is to be taken as having finally 
sailed from her last port, and her owners are 
entitled to the freight. (Ct. of App.) Price v. 
Livingstone..................................................... page 13

26. Freight—Lien—B il l of lading—Incorporation
of charter-party—Rights of consignees.—Where 
by a b ill of lading freight is payable at a certain 
rate and “  other conditions as per charter-party,”  
and by the charter-party freight is payable at a 
higher rate, and the shipowner is given an abso
lute lien on the cargo for freight, the shipowner 
has no right as against the consignees, who were 
not the charterers, to detain the cargo to enforce 
payment of freight at the rate mentioned in the 
charter-party, the conditions as to freight men
tioned in the charter not being incorporated in 
the b ill of lading, and the consignees being 
entitled to delivery upon payment of the freight 
mentioned in the b ill of lading. (Ct. of App.) 
Gardner and Son v. Trechmann ............. . .........  558

27. Freight and demurrage—B ill of lading—Incor
poration of charter—Inconsistent clause— Cesser 
of liab ility  clause.—The words in a b ill of lading 
“  paying freight and all other conditions as per 
charter-party so far as they are consistent with 
the b ill of lading, and therefore a charterer and 
shipper who is also the consignee and receiver 
of a cargo under a b ill of lading containing the 
above words is not exempted from liab ility  for 
demurrage at the port of discharge by reason of 
a clause in the charter-party stating that the 
responsibility of the charterer is to cease as soon 
as the cargo is on board, the vessel holding a 
lien upon the cargo for freight and demurrage.
(Ct, of App., affirming Q. B. Div.) Gulhchsen v. 
Stewart Brothers............................................. 130, 200

28. Lien of shipowner—Belay by negligence of ship
owner—Discharge—Reshi%i,'’ent—Right to carry 
on—Freight.—When a cargo has been shipped, 
and the voyage is delayed by an accident not 
within the perils excepted in the contract of 
affreightment (to wit, a collision caused by the 
negligence of the carrying ship), in consequence 
of which the cargo has to be discharged, the 
shipowner has a lien on the cargo for the purpose 
of enabling him to earn his freight, and the cargo 
owner is not entitled to insist on delivery of the 
cargo without payment of freight before the com
pletion of the voyage on which the freight is to 
be earned, hut the shipowner may insist upon re- 
shipping the original cargo i f  i t  is capable of 
being carried on. (Adm. Div.) The Blenheim... 522

29. Loss of cargo—Measure of damage— Collision— 
Both ships to blame—Admiralty Court rule.—The 
Admiralty Court rule that in cases of collision the 
damages are to be equally divided where both 
ships are to blame, does not apply to actions for 
breach of contract of carriage brought by owners 
of cargo against the carrying ship to recover 
damages for loss of, or in jury to, their goods, and 
hence the plaintiffs in such actions are entitled 
to recover their fu ll damages from the owners of 
the carrying ship. (Adm. Div.) The Bushire... 416

30. LossoJ cargo—Negligence of shipowner—Measure 
of damages—Advance freight—Premium of insur
ance.—Where goods are shipped under a charter- 
party providing for an advance of freight within 
a month of the ship sailing ci lost or not lost,”  ’ 
and the advance is duly paid, but the ship and 
cargo on the voyage are lost by the negligence of 
the shipowners or their servants, the damages re
coverable being the value of the cargo at its 
point of destination, the cargo owners are en-
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titled  to recover from the shipowner, as part of 
such value, the advance of freight and premiums 
of insurance paid on the cargo. (Denman, J.) 
Great Indian Peninsula Railway Company v. 
Turnbull ......................................................... page 465

31. Practice—Interrogatories—Damage to cargo— 
Anticipation of defendant's case—Inadmissibility.
—Where, in an action by the shipper of goods 
against the shipowner for non-delivery, the defen
dant admits that the goods were not delivered, 
and alleges that he was prevented from delivering 
them by the perils excepted in the b ill of lading, 
interrogatories for the purpose of showing that 
the ship was unseaworthy when she le ft port, and 
sank soon afterwards in consequence of a cock 
being le ft open, are inadmissible, the interroga
tories not being based upon facts which must 
inevitably occur in the ordinary course of the 
voyage, and there being nothing to show that 
they were not purely hypothetical, as well as 
being objectionable, on the ground that the 
p la in tiff’s case was complete on the admission of 
non-delivery, and that they were administered 
merely for the purpose of anticipating the defen
dant’s case. (Q. B. Div.) Grumbrecht and others
v. Parry .................................................................  176

32. Practice—Interrogatories—Damage to cargo— 
Details of navigation—Duty to inquire from agents.
—In  an action for damage to cargo the plaintiffs 
are entitled to answers to interrogatories respect
ing the details of the navigation of the vessel at 
the time the loss occurred, i f  the shipowners’ 
servants or agents possess the necessary informa
tion and i t  would come to their knowledge in the 
ordinary course of business; and they are not 
excused from answering on the ground of want of 
personal knowledge of the facts inquired about.
(Ct. of App., reversing Q. B. Div.) Bolchow, 
Vaughan, and Co. v. Fisher and others. ■................  20

33. Warranty of seaworthiness—B il l of lading— 
Latent defect— Breaking of screw-shaft.—The 
warranty of seaworthiness implied in a b ill of 
lading is an absolute warranty that the ship shall 
be in fact f it for the voyage, and not merely that 
the shipowner shall take all reasonable care to 
make her so f i t ; and hence a latent effect in the 
screw-shaft existing prior to the commencement 
of the voyage, and resulting in the breaking of 
the shaft, is a breach of the shipowner’s warranty 
of seaworthiness, although the shipowner may 
have taken all reasonable precaution in the selec
tion of the shaft. (Adm. Div.) The Glenfruin... 413

See County Courts Adm iralty Jurisdiction.

CARRIAGE OF PASSENGER.
1. Passenger’s ticket—Exceptions from liab ility—
Loss of life— Collision— Negligence.—Under a con
tract by ticket for the carriage of a passenger by 
sea containing a notice that the shipowners w ill 
not be responsible for any loss, damage, or deten
tion of luggage under any circumstances ; nor for 
the maintenance or loss of time of a passenger 
during any detention of their vessels, nor for any 
delay arising out of accidents, nor for any loss 
or damage arising from perils of the seas, or from 
machinery, boilers, or steam, or from any act, 
neglect, or default whatsoever of the pilot, master, 
or mariners, the shipowners are not liable in an 
action for the loss of life of a passenger caused 
by the negligence of their servants in a collision 
w ith another ship. (Ct. of App., affirming Q. B.
Div.) Haigh v. The Royal M ail Steam Packet 
Company ......................................................... 47? 139

2. Passenger’s ticket—Exceptions from liab ility—
Loss of luggage—Negligence.—Under a contract by 
ticket for the carriage of a passenger containing

(inter alia) a condition that the shipowners w ill 
not be responsible for any loss or damage to 
luggage “ in any circumstances”  the shipowners 
are not liable for the loss of a passenger’s 
luggage, even though occasioned by negligence.
(Ct. of Ex.) Thompson v. Royal M ail Steam 
Packet Compamy..........................................page X90 n.

See County Courts Admiralty Jurisdiction.

CATTLE.
See Carriage of Goods, No. 22.

CAUSA PROXIMA.
See Marine Insurance, Nos. 10, 16, 17.

CESSER CLAUSE.
See Carriage of Goods, No. 27.

CHAIN CABLES AND ANCHORS ACT 1874.
Warranty—Application—British and foreign ships.

—The 4th section of the Chain Cables and 
Anchors Act 1874 providing that contracts’ for 
the sales of chain cables shall, in the absence of 
an express stipulation to the contrary, be deemed 
to imply a warranty that the chain cable has been 
tested and stamped in  accordance w ith the Chain 
Cables and Anchors Act 1864 to 1874 applies to all 
contracts for the sale of chain cables, and is not 
confined by the provisions of sect. 3 to contracts 
for the sale of chain cables for the use of British 
ships. (Q. B. Div.) H a ll v. Billingham and

.........................................................................  538

CHARTER-PARTY.
1. Authority to charter — Master — Absence of 
owners. The authority of a master to bind his 
owners by charter-party arises when he is in a 
foreign port, and his owners are not there, and 
there is difficulty in communicating with them.
(Ct. of App.) The Fanny; The M athilda..........  75

2. Authority to charter—Master—Broker—Foreign
port. A  master has no authority to bind his 
owners by writing forward to a broker in a foreign 
port, prior to the ship’s arrival therein,authorising 
the broker to charter his ship. (Ct. of App.) The 
Fanny ; The Mathilda .......................................... 75

3. Authority to charter — Master — Holding-out 
agent Owners.—A master is not the agent for 
his owners to hold out a person as authorised to 
charter his ship, so as to bind the owners. (Ct.
of App.) The Fanny; The M a th ild a ..................  75

4. Authority to charter—Master—Broker—Foreign
port Ratification.—G., a shipbroker at G. G., 
chartered the Finnish vessels F. and M. prior to 
their arrival at G. G., and without communication 
with the owners. G. had on several previous 
occasions chartered the F. and M. under similar 
circumstances, and all of these charter-parties had 
heen carried into effect. A fter the arrival of the 
F. and M. at G. G., their masters were on several 
occasions at G.’s office, and were shown their 
charter-parties. A fortnight after the vessels’ 
arrival at G. G., during which time freight had 
risen, the masters refused to take up the charter- 
parties. Held, that the masters by their conduct 
had not ratified the charter-parties in' such a way 
as to make them binding. (Ct. of App., reversing 
Adm.) The Fanny ; The M athilda ...................... 75

5. Cancellation clause — Port of loading — Non
arrival of ship—Excepted perils.—The cancella
tion clause in a oharter-party being for the 
benefit of the charterers, and the arrival of the 
ship on a date therein named being a condition 
precedent to the duty of the shipowner to load, 
the exoepted perils mentioned in the charter-
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party have no application to such a clause, and 
hence, where the ship is prevented by these perils 
from arriving at the port of loading by the date 
mentioned, the charterers have the right to cancel.
(Q. B. Div.) Smith v. Dart ...............  360

6. Port—Limits of—Commercial or fiscal.—In con
struing a charter-party, the word “  port is to be 
understood in its ordinary commercial sense, and 
not as defined for fiscal purposes. (Ct. of App.) ^

Sailing Ship Oarston Company v. 499
7. Practice—Evidence— Stamp Act 1870 (3o $  34 

Viet. c. 97), ss. 15, 67, 68—Execution abroad —
A charter-party wholly executed by both parties 
thereto abroad, is duly stamped so as to be 
admissible in evidence i f  i t  has been stamped 
within two months after i t  has been first received 
in the United Kingdom as provided by sect. 15 
of the Stamp Act 1870, and i t  is not necessary 
that such a charter-party should be stamped 
under sect. 68 of the same Act. (Adm. Div.)

8 Practice—Evidence—Stamp Act 1870—Form of 
Stamp.— Semble, that a charter-party wholly 
executed by both parties thereto abroad must be 
stamped with an impressed stamp, and not wuh 
an adhesive stamp. (Adm. Div.) Ttu, Belfort

9 p ractice _  Misdirection — Construction — Safe 
loading p lace .-In  an action for breach pi charter- 
party, an expression of opinion by the judge that 
certain port is a “ safe loading place is not a 
misdirection i f  ho leaves the question to the jury.
(Q. B. Div.) Smith v. Dart.................................

See Carriage of Goods Nos. 12 to 18,,24.to  27-- 
Collision, No. 13-M a rin e  Insurance, Nos.1, 8, 9,
10 11—Master’s Wages and Disbursements, Nos.
8, 9, 1 0 - Salvage, No. 24—Shipowner, No. 9— 
Wages, No. 5.

291

291

360

COALING.

See Collision, No. 3.

COLLISION.

1 Compulsory pilotage—Duty of master to interfere 
- Z - U M U t y  of owners. Although the pilot 
in charge of a ship by compulsion of law is under 
ordinary circumstances solely responsible for 
gettfng the ship underway, yet, i f  the weather 
fs so bad by reason of fog or other circumstances
8 +° mnlrn navigation manifestly perilous and to 

give “ se to a ¿fain prospect of danger, i t  is the 
dntv of the master to interfere, and he is to 
duty o i t  hi8 vessel  to get under way
h i s^chc ircum stances . (Adm.Div.) The Oahfield 575

2 Compulsory pilotage-Duty andpoiccr of p d o t -
Position of anchor.—The position of an anchor,
w h ic h  is required for lotting go m a port, is 
w thhi the  discretion of the pilot in charge and 
it  damage is occasioned to another vessel by 
reason of the anchor so being placed with a com
pulsory pilot’s consent or directions the owners 
are exempted from liab ility  for such damage. (Ct.

of App.) The P i g l ^ l ^ — Uon -P a s s in g  
3 Compulsory distr ic t-C o a ling -M e r-
through lim its of pilotage
chant Shipping Act Amendment Act 18br  (-5
?  ,  ¡  7 ,  41 _'Where a steamship is passing
th r u ^ e  lim its of any pilotage district in the 
United Kingdom, on a voyage between twoplaces

fCfoidy the provisions of sect. 41 of the Merchant 
SM ppig Act Amendment Act 1862 do not exempt 
her hCm compulsory pilotage, the words “ loading

123

or discharging ”  therein mentioned not being 
confined to cargo. (Ct. of App., affirming Adm.)
The Winston ....................... ................. page 143, 274

4. Compulsory pilotage—Lights— Breach of regula
tions—Duties of master and pilot.—The exhibi
tion of an improper light, or the failure to carry 
the regulation lights, is not excused by the fact 
that i t  was done in obedience to the orders of a 
compulsory pilot, i t  being the duty of the master 
to see that the lights required by the regulations
are carried. (Adm. Div.) The Ripon ..............  365

5. Compulsory pilotage—Order by pilot on sugges
tion of master.—Exemption of owners.—Where a 
pilot in charge of a vessel by compulsion of law 
gives at the suggestion of the master an improper 
order which brings about a collision, such inter
ference by the master does not transfer the 
responsibility of the p ilot to the master so as to 
deprive the shipowners of the defence of com
pulsory pilotage to an action to recover the 
damages occasioned by the oollision. (Adm. Div.)
The Oakfield ....................................... .................  575

6. Compulsory pilotage—Port of Hull— Change of 
pilots—H u ll pilot Act (2 ^3  W ill. 4, c. 105, Local 
and Personal), ss. 22, 36, 41.—Pilotage is com
pulsory on vessels coming into the port of Hull, 
and, where the vessel is going into dock, remains 
compulsory un til she reaches her ultimate desti
nation in the dock, and does not cease because 
the vessel anchors in the river waiting the tide 
to go into dock. The fact that the pilot who 
brings her to an anchor leaves her there, and 
she is taken on by another pilot in consequence 
of an arrangement among the Humber pilots, 
does not affect the compulsion. (Ct. of App.)
The Rigborgs Minde .............................................  123

7. Costs—Both ships to blame—Defendant exempt
by compulsory pilotage—No counter-claim.—The 
rule that where both ships are found to blame for 
a collision each party hears his own • costs is to 
be followed in a case wher< the defendants’ ship, 
which does not counter-claim, is held to be exempt 
from liability on the gronnd of compulsory p ilot
age. (Ct. of App.) The Rigborgs Minde ..........  123

8. Costs— Claim and counter-claim — Cross refer
ence.—In cases of collision, where both vessels 
are held to blame, and the amount of damage is 
referred to the registrar, and less than one-fourth 
is struck off the respective claim and counter
claim of the plaintiffs and the defendants, the 
costs of substantiating the plaintiffs’ claim at the 
reference w ill be borne by the defendants, and 
the costs of substantiating thedefendant’s counter
claim at the reference by the plaintiffs. (Adm.)
The Mary .............................................................  33
The Savernake ....................... ............................. 34 n.

9. Costs—Reference-—Withdrawal of part of claim
—Amount allowed.—Where a plaintiff in a refer
ence in a collision action withdraws a large item 
of his claim at the reference and not before, and 
he recovers less than two-thirds of the amount 
originally claimed, but more than two-thirds of 
the amount which remains after his withdrawal 
of the above item, the original amount of his claim 
before withdrawal is the claim upon which costs 
are to be given, and he is not entitled to his costs. 
(Adm.) The Eilean Dubh .................................. 154

10. Costs—Both ships to blame—One exempt by 
reason of compulsory pilotage—Appeal—Decree 
below varied.—Where the Court of Appeal varies 
the decision of the Admiralty Court, finding one 
vessel solely to blame for a oollision, by finding 
both vessels to blame, each party hears his own 
costs, both in the court below and in the Court 
of Appeal, and the fact that the owners of one 
are exempt from liab ility  on the ground of com-
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pulsory pilotage makes no difference to this rule.
(Ct. of App.) The Hector ..............  .......... page 101

11. Damages—Advance as against freight-—B il l of 
lading and policy assigned as security—Right of 
holders to recover—Shipowners’ cargo.—Where 
cargo is shipped on the shipowners’ account and 
money is advanced to them by persons who take as 
security an assignment of a policy of insurance 
on the freight, and a b ill of lading signed by the 
master and indorsed by him w ith a receipt of a 
sum of money on account of freight named in the 
b ill of lading, and the ship is run down and sunk 
by the negligence of another vessel, the persons 
advancing the money as holders o f the b ill of 
lading have sufficient interest in  the goods and 
freight to entitle them to recover from the owners 
of the wrong-doing vessel the sum of money 
advanced on account of freight. (Adm.) The 
Thyatira .................................................................  447

12. Damages—Both ships to blame— One exempt by
reason of compulsory pilotage—Amount recover
able.—Where in an action of collision i t  is held 
that i t  was occasioned by the fault of both vessels, 
but one of such vessels is exempt from liab ility  
on the ground of compulsory pilotage, the latter 
vessel is entitled by the Admiralty Court rule to 
recover half the damages sustained by her in the 
collision, and is not limited to the difference 
between half her damage and half the damage of 
the other ship. (Ct. of App.) The Hector ......  101

13. Damages— Consequential—Loss of charter-party.
—Where a vessel by reason of a collision brought 
about by the wrongful navigation of another 
vessel, is obliged to abandon a charter-party, the 
loss arising from the abandonment of suoh charter 
is a loss caused by the collision, and as such must 
be made good by the wrong-doing vessel. (Adm.)
The Consett............................................................. 34 n.

14. Damages—Division of—Breach of regulations by 
one ship—Both to blame.—Where two vessels are 
damaged by collision, for which both are to blame, 
one for wrongful navigation and the other for a 
breach of the Regulations for Preventing Col
lision at Sea, i t  not being shown that such breach 
could not possibly have contributed to the collision 
the damages are to be divided between the parties, 
according to the Admiralty Court rule. (P. C.)
The Hochung ; The Lapwing ..............................  39

15. Damages—Latent damagenotcausedby collision
—Repair required by Board of Trade surveyor— 
L iab ility  for.—Where a ship is damaged by colli
sion and on opening her up to effect the repairs 
rendered necessary by the collision, certain parts 
of her not injured by the collision are found to be 
rotten and have to be renewed by order of the 
Board of Trade official, the cost of such renewal 
cannot be charged to the oollision damage, 
although such parts, but for such opening up 
would have lasted some years. (Adm. Div.) The 
Princess ..................................................................  457

16. Damages—Loss of freight—Shipowners’cargo—
Assignment of freight—Assignees righ t on loss of 
ship.—Where shipowners ship their own goods in 
their own ship they may, by indorsement of a b ill 
of lading naming the right of freight, assign under 
the name of freight the enhanoed value of the 
goods at the port of destination so as to give the 
assignees a right of action against wrong-doers 
causing the loss of ship and cargo. Whether the 
amount assigned under the name of freight is 
within the enhanced value is a question for inquiry. 
(Adm.) The Thyatira ..........................................  447

17. Damages—Measure of—Cargo owned by ship
owner Freight— Value at destination.—In a case 
of total loss at sea by collision, a shipowner who 
has cargo of his own on board is entitled to

recover, in  lieu of freight, what would have been 
the enhanced value of the cargo at its destination, 
less the expenses of earning that value, and that 
is the proper form of claim, and not a claim for 
expenses in making the ship f it for sea, &c. 
(Adm.) The Thyatira ..................................page 178

18. Damages—Measure of—Delay—-Loss of market.
—Where by reason of a collision between two 
steamships, occasioned by the negligence of one, 
goods carried by the other are delayed in transit, 
damages for loss of market are not recoverable 
from the owners of the wrong-doing steamer, such 
damages being too remote by reason of the uncer
ta in ty of the duration of a sea voyage. (Ct. of 
App.) The Notting H il l  ......................................  241

19. Damages—Measure of—Loss of fishing—Average
profits—Registrar and merchants.—Where the 
plaintiff in a damage aotion claimed for demurrage 
upon the basis of loss of fishing during repairs, 
and the registrar and merchants estimated that 
loss by taking the average catch of similar vessels 
during the period of repairs, the court, on objec
tion to the registrar’s report, confirmed the report 
w ith costs. (Adm.) The Risoluto......................  93

20. Damages—Measure of—Salvage consequent on
collision—Commission on bail.—In  a damago 
action the plaintiffs are not entitled to recover as 
part of their damages a sum paid by them as 
commission on bail given in an action brought 
against the ir ship by salvors whose services were 
necessitated hy the collision. (Adm. Div.) The 
British Commerce ..................................................  335

21. Dangerous machine—Steam steering gear-—Duty 
to m aintain efficient—Absence of negligence.—
The rule that a man is bound to maintain his 
property in  such a condition that i t  is not 
dangerous to the public, applies to fixed and 
immovable property only, and not to movable 
chattels,’ and hence does not apply to a ship and 
the parts thereof, so as to make the shipowner, 
in the absence of negligenoe, liable for a collision 
caused by a defect in the construction in  the ship’s 
steam steering gear. (Adm. Div.) The European 417

22. Dangerous machine—Steam steering gear— 
Latent def ect—Absence ofneg ligence—Public High
way.— The user of a ship steered by steam steering 
gear in a crowded river is not the user of a 
dangerous machine in such a way as to render the 
shipowner, in the absenco of negligence, liable 
for damages resulting from a collision occasioned 
by a failure of the steering apparatus. (Adm.
Div.) TheEuropean..............................................  417

23. Dangerous machine—Steam steering gear—
Latent defect—Previous fa ilure—Evidence of 
negligence.—Where a ship comes into collision in 
a crowded river w ith another vessel by reason of 
her patent steam steering going wrong and getting 
out of oontrol, and i t  is shown that suoh steering 
gear has on a previous occasion gone wrong in a 
similar way, and that after being carefully 
examined by a competent engineer, who has not 
been able to discover any defect, i t  has been re
placed in the ship without alteration, such user 
in a crowded river, the hand gear on the ship 
being available, is evidence of negligence, render
ing the shipowner liable for the damage occa
sioned by the collision. (Adm. Div.) The 
European.......................................................  ........  417

24. Danube Regulations, Titre 2, cap. 2, art. 34—
Duty of vessels as to side of river—Fog.—Under 
art. 34, cap. 2, t itre  2, of the Danube Kegulations, 
directing that, where two steamships meet going 
in opposite directions, “  ils sont tenus de se 
diriger de telle sorte qu’ils viennent tous deux sur 
tribord. A cet effet le bâtiment qui remonte le 
fleuve doit appuyer vers la rive gauche, et celui
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qui descend vers la rive droite,”  vessels going 
down the river are bound to keep to the right 
hank, and i f  a vessel in a mist after sunset keep 
to the left bank and come into collision with 
another vessel, the breach of the rule is negli
gence. (Priv. Co.) The Yourri ; The Spearman. 458

25. Humber Navigation Rules—Regulations for Pre
venting Collisions at Sea—Merchant Shipping 
Act 1873, s. 117.—The rules for the navigation 
of the river Humber are regulations contained in 
or made under the Merchant Shipping Acts 1854 
to 1873, within the meaning of sect. 17 of the 
Merchant Shipping Act 1873 ; and hence their 
infringement w ill be visited with the result pre
scribed by that Act. (Adm.Div.) The Ripon .. 365

26. Humber Navigation Rules, arts. 2, 11 Anchor 
light astern—Stern light—Special circumstances.
._Where a two-masted vessel in pursuance of
art. 2 of the Buies for the Navigation of the Eiver 
Humber, carries a second riding light astern in 
the position therein prescribed, and continues to 
carry such light after she gets under way and is 
crossing the river for the purpose of warning 
vessels going up or coming down of her position, 
the carrying of such a light at such a height 
above the deck is a breach of the regulations, and 
cannot be deemed to be the showing of a stern 
light within the meaning of art. 11, or warranted 
by the “  special circumstances of the ease,”  
within art. 24. (Adm. Div.) The Ripon ..........  365

27. Launch—Necessary precautions—Crowdedriver.
—The duty of persons in charge of a launch, to 
take reasonable precautions to warn other vessels 
navigating the river before the vessel is launched, 
is to be construed as meaning that they are bound 
to take the utmost possible precautions. (Adm.)
The Qeorge Roper .................................................  134

28. Launch—Necessary precautions—Tugs in  atten
dance—River Mersey.—Tugs in attendance on a 
launch in the river Mersey should be dressed 
w ith flags, and should give warning to approach
ing vessels that the launch is about to take place. 
(Adm.) The George Roper .................................. 134

29. Lien—Priority—Seamen’swages—Foreign ship.
_The plaintiffs in a damage action in which a
foreign ship proceeded against has been sold by 
order of the court, and the proceeds brought into 
court to satisfy the claims against her, having no 
effective remedy except against the ship, are 
entitled to payment of their claim out of the 
proceeds in precedence to the seamen’s claim 
agaihst such proceeds for wages earned on the 
ship subsequently to the collision. (Ct. of Appi)
The ............................................................... ;•;••••• 120

30. Loss of life—Action for—Inquiry or refusal 
thereof by Board of Trade—Foreign ship.—Sect.
512 of the Merchant Shipping Act 1854, dis
entitling a party to bring an action to recover 
damages for loss of life or personal in jury caused 
by a collision, unless the Board of Trade has com
pleted or refused to institute an inquiry into the 
disaster, does not apply to foreign ships. (Adm. 
Div.) The Vera Cruz ......................... ..... .254

31. Loss of life—Action in  personam—Admiralty
jurisdiction—JudicatureActs—Both ships to blame 
— Contributory negligence— The Admiralty Court 
had no jurisdiction prior to the Judicature Act 
1873 to entertain claims for loss of life and there 
was consequently no rule in the Admiralty Court 
as to the division of damages in cases of loss of 
life, and as sect. 25, sub-sect. 9, of the Judicature 
Act 1873 has made no alteration in the principles 
of law as to the division of damages, passengers 
killed in a collision between two ships can recover 
nothing where both ships are to blame. (Adm. 
Div.) The Bernina .............. ..............................  577

32. Loss of life—Action in  rem—Both ships to 
blame—Admiralty rule as to division of damages 
—Death of master— Right of recovery.—The ships 
A. and V. C. came into collision, for which both 
were found to blame, the A. for breach of the 
statutory regulations for preventing collisions 
referred to in sect. 17 of the Merchant Shipping 
Act 1873, the V. C. for improper navigation. The 
master of the A. was drowned. His personal 
representative brought an action in  rem under 
Lord Campbell’s Aot against the owner of the V.
C. to recover damages for his loss, Held, that 
though the deceased was deemed to have been 
guilty of contributory negligence by reason of the 
breach of the regulations, the Admiralty Court 
rule as to the division of damages was applicable, 
and the plaintiff was entitled to recover half the 
damages sustained by the loss of the deceased. 
(Adm. Div.) The Vera Crux ...................... page 254

33. Loss of life—Bothships to blame—Identification 
with carrying ship— Contributory negligence— 
Action in  personam—Lord Campbell’s Act 1846 
(9 Sj 10 Viet. c. 93).—Where passengers are killed 
in a collision between two ships for which both 
are to blame, the deceased are so identified with 
their carrying ship as to be deemed to be guilty 
of contributory negligence, and hence their 
personal representatives suing the owners of the 
non-carrying ship under Lord Campbell’s Act can 
recover nothing. (Adm.Div.) The Bernina ... 577

34. Merchant Shipping Act 1873, s. 16—Duty to
render assistance— Vessel injured—Showing
lights.—The duty to render assistance under sect.
16 of the Merchant Shipping Act 1873 is not con
fined to rendering actual assistance; but i f  a 
vessel whose duty i t  is to render assistance is so 
injured that the only assistance she can render is 
to burn rockets or hoist a globe light so as to 
indicate her position, she is bound to do so, and 
in default of so doing, she is, in the absence of 
proof to the contrary, to, ’'lame for the collision. 
(Adm.) The Emmy Haase ..................................  216

35. Practice— B ail — Counter-claim — Discontinu
ance of principal action—Admiralty Court Act 
1861 (24 Viet. c. 10), s. 34.—The power of the 
Admiralty Division under sect. 34 of the 
Admiralty Court Act 1861 to order an action to 
be stayed un til bail has been given to answer a 
cross-action or counter-claim, does not extend 
to making an absolute order to give bail, and in 
a damage action in which the plaintiffs had dis
continued after the defendants had counter
claimed, the court refused to enforce an order, 
made by the registrar, to give bail to answer 
such counter-claim. (Adm.) The Alexander ... 89

36. Practice—British and foreign ships—Deposi
tions before Receiver of Wreck—Inspection of docu
ments—Privilege.—In a damage action, arising 
out of a collision between a British and foreign 
ship, copies of depositions made before the 
Eeceiver of Wreck by the crew of the B ritish 
ship, and obtained from the Board of Trade by 
the owners of the British ship for the purposes 
of the action,'are privileged, and inspection of 
them oannot be obtained by the owners of the 
foreign ship, even although the Board of Trade 
on the ground that no such depositions have been 
made by any member of the foreign orew, has 
refused to allow.the foreign owners to see them. 
(Adm.) The Palermo ..........................................  165

37. Practice—City of London Court— Warrant of 
Arrest— Execution—Bailiff-—Contempt of court— 
County Courts Admiralty Jurisdiction Ac t 1868 (31 
if  32 Viet. c. 71), ss. 23, 35.—A warrant of arrest 
issued in  an action in  rem, instituted for collision 
in the City of London Court, and directed to the 
high bailiff of the said court and others the
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bailiffs thereof, is not duly executed i f  executed 
by a clerk in  the bailiff’s office, who is not a 
bailiff, and hence the master of the vessel so 
arrested is not guilty of contempt of court in 
removing her ; but semble, i f  the warrant had 
been addressed to the clerk as an officer of the 
court i t  might, under the provisions of the County 
Court Admiralty Jurisdiction Act 1868, s. 23, 
have been duly served by him. (Ádm. Div.) The 
Palomares ...................................................... page 343

38. Practice—County Court action— Transfer to
High Court— Consolidation— Conduct of action.— 
Where a County Court action, instituted to re
cover damages arising out of a collision w ith the 
defendants’ vessel, is, at the instance of the plain
tiffs, transferred to the High Court, and there 
consolidated w ith an action instituted in the 
Admiralty Division of the High Court by tho 
defendants in the former action against the 
plaintiffs in that' action subsequently to the in
stitution of the County Court action, the plaintiffs 
in the County Court action, being the first to in 
stitute proceedings, w ill have the conduct of the 
consolidated actions. (Adm.) The Stork; The 
Never Despair..........................................................  211

39. Practice—Default action in  rem—Motion for 
judgment—it. S. C., OrderXXVII.,r. 11—Affidavit.
—Where in an action in  rem for collision the de
fendant makes default, the plaintiff should, on 
moving for judgment, support his claim by affi
davit. (Adm.) The Spero Expecto ..................... 197

40. Practice—Evidence— Course—Mode of naviga
tion— Trin ity  Masters.—Where the Admiralty 
Court is assisted by T rin ity  Masters, evidence as 
to a particular course and mode of navigation at 
a particular place in a dense fog and in a given 
state of the tide is not admissible. (Adm.) The 
Kirby H a ll ..............................................................  90

41. Practice— Evidence— Engineer’s log. — In  a 
damage action the log kept by the engineer is 
admissible as evidence agaihst his owners. (Adm.
Div.) The Earl of Dumfries ................................  342

42. Practice—Evidence— Vessel sunk in  navigable- 
river—Lighting of wreck—Message to harbour 
authorities.—Evidence showing that an officer of 
a sunken vessel sent a message to the harbour 
master informing him of thepositionof the wreck, 
and that the harbour master undertook to light 
the wreck, and that the messenger informed the 
officer of the harbour master’s undertaking is 
admissible, as relating to an act done, and tending 
to disprove negligence on the part of the owners.
(Ct. of App., reversing Adm.) The Douglas ....... 15

43. Practice— Inspection by T rin ity  Masters—Admi
ra lty  Court Act 1861 (24 Viet. c. 10), s. 18.—In a 
collision action the courtw illnot orderthc vessols 
to be examined by the T rin ity  Masters prior to 
the hearing of action exoept under very unusual 
circumstances, and especially not where the party 
applying has had tho opportunity by his witnesses 
of inspecting the vessel himself. (Adm. Div.)
The Victor Covacevich ..........................................  417

44. Practice—Pleading—Proof secundum allegata 
et probata.—The rule thatparties are only entitled 
to recover secundum allegata et probata is com
plied w ith in a cause of collision i f  one material 
allegation of negligence be proved, even i f  all 
others fa il. (P. C.) The Hochung ; The Lapwing 39

45. Practice—Preliminary Act—Action under Lord 
Campbell’s Act—R. 8. C., Order XIX., r. 28.— 
Order XIX., r. 28, directing that preliminary acts 
shall be filed “  in  actions in any division for 
damage by collision between vessels ’ ’ applies to 
an action instituted in tho Queen’s Bench Division 
under Lord Campbell’s Act, to recover damago 
occasioned by the death of th,e deceased in a

collision at sea. (Butt, J.) Webster y . Manchester, 
Sheffield and Lincolnshire Railway Companypage 256n.

46. Practice—Prelim inary act—Distance and bear
ing— Amendment.—■“  The L. when first seen was 
at anchor”  is an improper answer to art. 9 of a 
Preliminary Act inquiring the “  distance and 
bearing of the other vessel when seen,”  and the 
court at the hearing ordered the party so answer
ing to amend. (Adm. Div.) The Godiva ........... 524

47. Practice—Preliminary Act—Incorrect answers.
—Where in a collision action the questions in the 
Preliminary Act are improperly answered the 
court w ill always be disposed to view w ith  sus
picion the case of the party so answering, even 
though it  appears to have been accidental, and if  
i t  proves to have been intentional the oourt w ill 
then scrutinise the case most closely and approach 
i t  w ith the gravest suspicion. (Adm. Div.) The 
Godiva.................................................................. . 524

48. Practice—Security fo r counter claim—Foreign 
Government—Admiralty Court Act 1861 (24 Viet, 
c. 10), s. 34.—The Court of Admiralty has power 
under sect. 34 of the Admiralty Court Act 1861, 
to stay proceedings instituted by a foreign Govern
ment in, rem for collision un til the Government 
has given security for the amount of the defen
dants’ counter-claim. (Ct. of App.) TheNeiobattle 356

49. Practice—Ship and freight under arrest with
cargo on board—Marshal—Discharge and sale of 
cargo.—Where in an action in  rem for collision 
against ship and freight, in which the defendants’ 
ship was held solely to blame, and, being s till 
under arrest w ith the cargo on board was ordered 
to be sold, the Court on motion directed the 
marshal to discharge the cargo, to retain the same 
in his custody as security for payment of the 
landing and other charges and freight, i f  any, duo 
from the owners or consignees of the cargo in 
respect of the same, and that in default of any 
application for tho delivery of tho cargo within 
fourteen days, the marshal should bo authorised 
to sell such part of the cargo as might bo neces
sary to pay the said charges and freight, i f  any, 
due. (Adm. Div.) The Gettysburg......................  347

50. Practice— Tug as th ird  party—Application for 
direction—R. S. C., Order XVI., rr. 18 $  21.— 
Where in an action for damage by collision the 
defendants had by notice broughtin the owner of 
a tug towing the defendants’ ship, and sought to 
make the tug liable for improper navigation and 
disobedience to orders, and the defendants applied 
for directions as to the mode of having the ques
tions in the action determined, the Court declined 
to give directions, and dismissed the th ird  party 
from the action upon tho ground that questions 
between the defendants and the th ird  party, 
totally different from those between the plaintiffs 
and the defendants, might arise in tho case, and 
would be embarrassing to the plaintiffs. (Adm.)
The B ianca .............................................................. 60

51. Regulations for Preventing Collisions at Sea— 
Duty to obey— When i t  arises.—Per Brett, M.R. :
The duty to executethe manoeuvres prescribed by 
the Régulations for Preventing Collisions at Sea 
does not arise from the mere fact of risk of colli
sion, but only i f  such fact oughtunder the circum
stances to be w ith in the knowledge of those in 
command of the ship. (Ct. of App.) The Beryl 321

52. Regulations fo r Preventing Collisions at Sea— 
Lights—Improperly carried—Look-out.—Where i t  
is the duty of a vessel to carry or show lights, 
and those lights are not carried where they are 
visiblo, or aro not shown, the court w ill not be 
extremely nice in finding another vessel to blame 
because those on board her fa il to see the first-

i mentioned vessel within a few yards of the dis-
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tance when suoh vessel ought first to have been 
seen. (Adm. Div.) The Pacific ..................Pa9e

53. Regulations for Preventing Collisions at S ea- 
Merchant Shipping Act 1873 (36 $  37 Fmf.c.85),
s. 17— Infringement of Regulations—Death o} 
master—Action under Lord Campbell’s Act—Con- 
tributory negligence.-Sod. 17 of the Merchant 
Shipping Act 1873, providing that in cases of 
collision a ship which has infringed any of the 
regulations for preventing collisions, contained 
in or made under the Merchant Shipping Acts 
1854 to 1873, shall be deemed to be in fault unless 
the circumstances of the case made departure 
from the regulations necessary, so far attects a 
master whose ship has in fr in g e d  such regulations, 
that in an action under Lord Campbell s Act to 
recover damages resulting from the d°ath of the 
master, he w ill be deemed to be in fau lt for a 
breach of the regulations, and therefore guilty of 
contributory negligence, so as to affect the right 
of recovery. (Adm. Div.) The Vera Cruz ....... 254

54. Regulations for Preventing Collisions at Sea—
Object of—Risk of collision.—'The object of the 
Regulations fo r  Preventing Collisions at Sea ls 
not merely to prevent actual collision, but also 
risk of collision, and therefore the regulations 
should be applied, not only when there is actual 
risk of collision, but also where the circumstances 
are snch that i t  is probable that risk of collision 
may be involved. (Ot. of App.) The B e ry l....... 321

55. Regulations fo r Preventing Collisions at S ea -  
Sailing ships—Lights—Port and starboard tack 
ships—Merchant Shipping Act 1873, s. 17.— The 
barque A., while sailing at night on the port tack, 
sighted the barque B. on the port bow, showing no 
lights. Those on the A., thinking that the B. was 
heading the same way as the A., kept on, when 
suddenly i t  was seen that the B. was heading for 
the A., and, although the helm of the A. was put 
hard-a-port, the vessels came into collision, the 
stem of the A. striking the starboard side of the 
B. In  an action for collision, the Court held that 
the B. was carrying no lights, and that this being 
a breach of the regulations which might possibly 
have contributed to the collision, the B. was to 
blame; and further, that, having regard to the 
difficulty occasioned by the absence of the B.s 
lights there was no negligence on the part of the 
A in not sooner taking steps to keep out of the 
wav of the B. (Priv. Co.) The Arklow .........

56. Regulations for Preventing Collisions at Sea, 
arts 2 11—Ligh ts-F la re  up—Right, to burn.—
The burning of a flare by vessels other than over- 
. . and fishing vessels is not forbidden by

o 0f the Regulations fo r Preventing Collisions 
though blame may he attributed to a 

a t L-rhihiting a flare if  such an exhibition is
<Adm-

5\ 8T a r18 A Ltelm trawler whilst fishing, was only carry- 
—A s t e a m , . ’ hen she ought to have been mg a white iigh t when J  nnder ^
carrying the lights to r a but w ith  an
A  steamship avi was approachmg the
officer on deck and tn J  ’ w ith in  a distan09

acted sooner if  he had_ seen tho side
as i t  was not proved that tno » con.

Tct8to blame for a breach of the regu 
of App.) The Dmiehn ..........................................

219

520

304

58. Regulations for Preventing Collisions at Sea 
1863, art. 9—Steam trawler—Speed—Lights.—A 
steam trawler w itn her nets down and attached 
thereto is “  stationary ”  w ith in the meaning of 
art. 9 of the Regulations for Preventing Collis- 
sions at Sea 1863, although she has way on her 
through the water, provided such way is not more 
than is necessary to keep her under command, 
and in such circumstances she is bound only to 
carry the white light required by that article; 
but, i f  she exceeds that speed, she is bound by 
art. 3 of the Regulations for Preventing Colli
sions at Sea 1880 to carry the lights of a steam
ship under way. (Ct. of App.) The Dunelm page 304

59. Regulations fo r Preventing Collisions at Sta 1863, 
art. 9—Ditto 1880, art. 11—Fishing smack—Lights 
—Sternlig ht—Overtaking ship.—T he bright white 
light carried by a trawling fishing smack when 
attached to her nets in pursuance of the provi
sions of art. 9 of the Regulations for Preventing 
Collisions 1863, although visible astern, is not a 
white light shown from the stern to an overtaking 
ship within the meaning of art. 11 of the Regu
lations for Preventing Collisions 1880. (Adm.
Div.) The Pacific..................................................  263

60. Regulations fo r Preventing Collisions at Sea, 
art. 10 (a)— Trawler’s lights—Attached to nets but 
under way.—A rt 10 (a), of the Regulations for 
Preventing Collisions at Sea 1884, requiring all 
fishing vessels of twenty tons net and upwards,
“  when under way,”  to carry the ordinary lights 
of a vessel under way, unless required by other 
regulations to carry the lights therein prescribed, 
is applicable to trawlers whilst engaged in trawl
ing and in motion. (Adm. Div.) The Chuson ... 476

61. Regulations fo r Preventing Collisions at Sea, 
art. 10 (a)—Trawler’s lights—Bad look-out— Con
tribution to collision. — Where a steamship 
having come into collision w ith a trawler, which, 
in violation of the Regulations for Preventing 
Collisions at Sea, was can. ing a white masthead 
light in addition to side lights, and i t  appeared 
that those on board the steamship had not seen 
the white light, the court refused to hold the 
trawler to blame for the breach of the regula
tions, on the ground that i t  could not possibly 
have contributed to the collision. (Adm. Div.)
The Chuson..............................................................  476

62. Regulations fo r Preventing Collisions at Sea, 
art. 13—Fog—Moderate speed.—Moderate speed, 
within the meaning of art. 13 of the regulations, 
varies according to the density of the fo g ; the 
thicker the fog, the slower ought to be the 
speed. (Ct. of App.) The Beta; The Peter Graham 276

63. Regulations for Preventing Collisions at Sea, 
arts. 13— Fog — Moderate speed—Approaching 
ships.-—Art. 13 of the Regulations for Preventing 
Collisions at Sea, which provides that every ship 
shall go at a “  moderate speed ”  in  a fog, requires 
the speed to become more moderate as the two 
vessels get closer together. (Ct. of App.)
The Dordogne.......................................................... 328

64. Regulations for Preventing Collisions at Sea, 
arts. 13, 18—Fog—Sailing ships—Approaching 
signals—Shortening sail.— Where a sailing ship 
in a fog hears repeated whistles of an approach
ing steamship, indicatingpossible risk of collision, 
she is bound to take precautions, such as 
stationing men at the braces ready to put the 
sails aback, so as to stop her way in the event of 
a collision becoming imminent. (Adm. Div.)
The Zadok .............................................................. 252

65. Regulations for Preventing 'Collisions at Sea, 
art' 13—Pog—Sailing ship—Moderate speed— 
Bristol Channel.—Moderate speed for a sailing 
ship within the meaning of A rt. X III. of the



xvi MARITIME LAW CASES.

SUBJECTS OF CASES.

Regulations for Preventing Collisions 1880 in a 
dense fog in the Bristol Channel, is the slowest 
speed that she oan go so as to be under command, 
and, i f  she carries more sail than is necessary for 
this purpose, she w ill be gu ilty of a breach of the 
article. (Ct. of App.) The Beta ; The Peter 
Graham ..........................................................page 276

66. Regulations for Preventing Collisions at Sea, 
arts. 13; 18—Fog—Steamship—Speed—Stopping 
and reversing—Signals.—Where those on a steam
ship in a dense fog hear the whistle or fog horn 
of another vessel more than once on either bow 
and in the vicinity from such a direction as to 
indicate that the other vessel is nearing them, i t  
is their duty, under art. 18 of the Regulations 
for Preventing Collisions at Sea, to at once stop 
and reverse her engines, so as to bring their 
vessel to a standstill in  the water. (Ct. of App.)
The John McIntyre..................................................  278

67. Regulations for Preventing Collisions at Sea, 
arts. 13, 18 — Fog — Steamship — Approaching 
signals—Stopping and reversing—Speed.—Where 
those in charge of a steamship in a dense fog hear 
a whistle and then others following i t  and getting 
nearer, even though the whistles get broader on 
the ir ship’s bow, i t  is their duty on hearing the 
first whistle to reduce their speed, and as the 
vessels get nearer to bring their ship to as com
plete a standstill as is possible without putting 
her out of command, and when the other vessel 
has come close to, even though not in sight, to 
stop and reverse their engines. (Ct. of App.)
The Dordogne ..........................................................  328
The Earl of Dumfries. (Adm.) .......................... 329n.

68. Regulations for Preventing Collisions at Sea, 
arts. 13—  Fog — Steamship — Moderate speed.— 
Where those in charge of a steamship in a dense 
fog hear a whistle ahead, i t  becomes their duty 
to act sooner w ith their engines than i f  the whistle 
is heard on either bow: and in such a case they 
ought to act on the probability that the whistle 
belongs to a vessel approaching them, and that 
therefore risk of collision may be involved. (Ct.
of App.) The Ebor........................................   560

69. Regulations for Preventing Collisions at Sea, 
arts.' 13, 18—Fog— Steamship—Speed.—Where 
those in charge of a steamship, going at a 
moderate speed in a dense fog, hear tho steam 
whistle of another steamship in close proximity, 
but are unable to ascertain the course and 
position of the other vessel, i t  is their duty to 
stop and reverse the engines so as to take all 
way off her and bring her to a standstill, and i f  
they neglect to do so, and a collision ensues, they 
w ill be held to blame for the collision. (Adm.)
The K irby H a ll......................................................  90

70. Regulations for Preventing Collisions at Sea, 
art. 13—Fog—Speed— Crossing track of vessels.—- 
I t  is the duty of a steamship or sailing vessel, in 
accordance w ith art. 13 of the Regulations for 
Preventing Collisions, when she is in a fog, pass
ing across a course where i t  is to be expected 
that numerous vessels may be navigating, to 
reduce her speed to as low a rate as is consistent 
w ith her keeping good steering way. (Adm. Div.)
The Zadok .............................................................. 252

71. Regulations for Preventing Collisions at Sea,
art. 13—Fog horn, effect of not hearing.—The fact 
of a fog horn, alleged to have been blown on 
board a sailing ship, not boing heard by those on 
an approaching ship, is not of itself proof that 
such fog horn was not blown, nor is i t  necessarily 
proof that there was negligence on board the 
approaching ship in not hearing it ,  as the direc
tion in  which the sound would be transmitted is 
uncertain. (Adm. Div.) The Zadok..................  252

72. Regulations for Preventing ' Collisions at Sea, 
art. 13—Sailing ship—Fog— Speed—Reducing 
sail.—Semble, that i t  is the duty of those in charge 
of a sailing ship, when in a dense fog they hear 
a succession of whistles approaohing closer and 
'closer, to reduce her speed by taking off sail so 
as to bring her to as near a standstill as possible 
while retaining command over her. (Ct. of App.)
The Dordogne..................................................page 328

73. Regulations for Preventing Collisions at Sea, 
arts. 16, 20— Crossing and overtaking ship—Duty 
of.—Where one of two ships is at the same time 
crossing and overtaking the other, art. 20 of the 
Regulations for Preventing Collisions at Sea 1880 
applies, so as to render i t  the duty of the former 
to keep out of the way of the latter, notw ith
standing the rule as to crossing ships, which in 
suoh cases does not apply. (Adm.) The Seaton 191

74. Regulations for Preventing Collisions at Sea 
1884, arts. 16, 23—Steamships crossing— Going 
into dock — Special circumstances.—Where a 
steamship, in charge of a pilot, bound for Penarth 
Dock, and carrying the usual docking signal of 
two bright lights aft, saw, when crossing Cardiff 
East Elat, the red and masthead lights of a 
steamship coming down Cardiff Drain, bearingon 
her starboard bow and distant from three to four 
cables length ; but the p ilo t in charge took no 
steps to get out of the way of the other vessel 
un til a collision was inevitable, because he was of 
opinion that, as he was bound for dock, he was 
entitled to hold on, the Court held that his 
vessel was to blame for breach of art. 16 of the 
Regulations for Preventing Collisions, ''there 
being no “  special circumstances ”  warranting a 
departure from the regulations. (Adm. Div.)
The Saint Andries..................................................  552

75. Regulations for Preventing Collisions at Sea, arts.
16, 17, 18—Steamships crossing—Mode of keep
ing out of way.—Where one steamship is in such 
a position w ith regard to another vessel that i t  
is her duty, under art. 16 (or, semble under art.
17), to keep out of the way of the latter, i t  is 
not obligatory on her to ease or stop and reverse 
her engines under art. 18, so long as there is no 
reason to suppose that she w ill not keep out of 
the way under the ordinary action of the helm.
(P. C.) The Rhondda..........................................  114

76. Regulations for Preventing Collisions at Sea,
art. 18—Duty to stop and reverse— When i t  
arises—Risk involved—A rt. 18 of the Regulations 
for Preventing Collisions at Sea, directing that, 
when two steamships are approaching so as to 
involve risk of collision, they shall slacken their 
speed or stop and reverse i f  necessary, is applic
able not only where the offioer in command sees 
or ought to see that there, is actual risk of 
collision, but also where he sees the other vessel 
doing something which may involve risk of 
collision. (Ct. of App.) The Stanmore........... 441

77. Regulations for Preventing Collisions at Sea,
art. 18—Duty to stop and reverse— When i t  
arises—Risk involved.—Where a steamship is 
approaching another vessel so as to involve risk 
of collision, her master is not bound on making 
out the risk to instantly stop and reverse the 
engines in compliance w ith art. 18 of the Regula
tions for Preventing Collisions at Sea, but he is 
to be allowed a reasonably short time to judge 
what the best manoeuvre is under the circum
stances, though i f  he exceeds that time he w ill 
be held to blame for the collision. (Adm.) The 
Emmy Haase..........................................................  216

78. Regulations fo r Preventing Collisions at Sea, 
art. 18—Risk of collision—Duly to stop—Revers
ing “ i f  necessary,” — Under art. 18 of the Regu-
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336

114

321

lations for Preventing Collisions at Sea, a ̂ steam
ship approaching another vessel so as to involve 
risk of collision, is always bound to slacken her 
speed, but her duty to stop and reverse her 
engines is governed by the words “ if  necessary.
(Ct. of App.) The B e ry l..............................W *  321

79. Regulations for Preventing Collisions at Sea, 
art. 21—Narrow channel—Falmouth harbour.
Art. 21 of the Eegulations for Preventing Colli
sions providing that “  in  narrow channels every
steamship shall, when i t  is safe and prac ica j , 
keep to that side of the fairway or mid-channel 
which lies on the starboard side of suoh ship, 
applies to a steamship entering and passing up 
Falmouth harbour, and i f  a steamer going into 
that harbour keeps to the side of the channel 
which lies on her port hand, she violates the 
regulations. (Adm. Div.) The Clydach..........

80. Regulations for Preventing Collisions at Sea, 
art 21—Narrow channel—Straits af Messina —
The Straits of Messina between Ganzirn and 
Faro Point on the Sicilian shore and Pezzo Point 
and Alta Fiumara on the Calabrian shore are a 
litt le  less than two miles in width and are a 
narrow channel within the meaning of art. 21 of 
the Eegulations for Preventing Collisions at Sea. 
(Priv. Co.) The Rhondda.....................................

81. Regulations for Preventing Collisions at Sea,
art 22_Keeping Course-S lackening speed.—The
duty of a vessel to “ keep her course’ ’ under 
art. 22 of the Eegulations for Preventing Colli
sions at Sea is complied w ith i f  she keeps her 
heading, whilst checking her speed, because art.
22 covers direction only, and not speed. (Ct. of 
App.) The Beryl .................................................

82. Regulations for Preventing Collisions at Sea,
arts. 18, 23— Departure from—Not stopping and 
reversing—Only chance.—A steamship approach
ing another vessel so as to involve risk of 
collision is justified in keeping her engines going 
fu ll speed ahead where she is placed in a position 
of unexpected danger by the neglect of the other 
vessel to exhibit one of her lights whilst showing 
the other in an improper place, and where such 
going ahead is, in fact, the only chance of avoid-’ 
ing a collision. (Ct. of App.) The Benares......

83 Regulations for Preventing Collisions at Sea,
a ri 23_Departure from—Special circumstances
— Only chance.—Departure from the Eegulations 
for Preventing Collisions at Sea is justifiable 
under art 23, where the departure is the only 
chance of avoiding the collision, and is, in  fact, 
the best manoeuvre under the circumstances. (Ct.

84. Tels Navigation Rules, art. 22-Speed over the 
around—Not through w a te r—In  art. 22 of the 
Eulos for the Navigation of the Biver Tees, pro
viding that “  no steamship shall at any time be 
navigated in any part of the river at a higher 
rate of speed than a maximum speed of six miles 
an hour,”  the speed mentioned is' spe,edt  ^ !
ground and not through the water. (Ct. of App.)

for the Nang» Merchant Shipping
rules within sect. 11 oi »»» ,
Act 1873 and therefore a vessel is not to be
U J In fa u lt”  for an infringement ofdeemed to be m la u ii ,,
these rules, unless i t  be shown that the infrimg

K tfV iS -J S S S S & S
and others v. The Carron Company................

points—BlachwallPoint.—Buies 23 of the Thames

171

171

43

371
213

Conservancy Eule3 providing that steam vessels 
navigating against the tide shall before rounding 
certain points in the river ease their engines and 
wait t i l l  other vessels rounding the point have 
passed clear is not confined to the seaward side 
of a line drawn from Blackwall Point to Bow 
Creek, but applies to both sides of the point.
(H. of L.) The Margaret; Cayzer and others v.
The Carron Company......................................page 371

87. Thames Conservancy Rules, art. 23—Rounding
points.—The words “  rounding a point,”  as used 
in art. 23 of the Thames Conservancy Enles, 
begin to apply when a vessel having to round is 
obliged to use her steering gear for the purpose 
of continuing her course round it, and cease to 
apply when that necessity terminates. (Ct. of 
App.) The Margaret.-............................................  204

88. Thames Conservancy Rules, art. 23— Rounding
points.—Art. 23 of the Thames Conservancy 
Eules applies during the whole time a steamship 
is rounding against the tide any of the points 
therein enumerated, and is not confined to the 
case of a vessel in the reach adjoining the point, 
and before she has begun to round it, sighting 
another vessel in the reach on either side of the 
point. (C. of App.) The Margaret..................  204

89. Thames Conservancy Rules, art. 23—Round
ing points—Basing.—Where a steamship in the 
river Thames having come out of dock, and being 
bound down the river finds herself w ith the tide 
against her on the bend of any of the points 
enumerated in art. 23 of the Thames Conservancy 
Bales, where the river has begun to curve round, 
and those on board of her see another steamship 
in the reach below preparing to round the point 
w ith the tide, the first steamship is bound by the 
23rd article to ease her engines and wait un til 
the other vessel has passed clear. (Ct. of App.)
The Margaret.........................................................  204

90. Thames Conservancy Rules, art. 22, 23—Round
ing points—Easing— Use* -f helm.—Where a 
vessel, proceeding down the river against a flood 
tide and about to round a point under her port 
helm, is bound to act under rule 23 of the Thames 
Conservancy Bales, she does not aot inconsis
tently w ith rule 23 i f  she ports her helm in com
pliance w ith rule 22. (Adm.) The Margaret... 137

91. Tug and tow—Joint tort feasors—Agreement as 
to payment of damages between tug and toy}.—
The schooner J. M. S. having come into collision 
w ith a tug and her tow, a damage action in  rem 
was instituted by the owners of the schooner 
against the tug to recover all the damages 
occasioned by the collision. Subsequently to 
the collision the plaintiffs received from the 
owners of the tow a sum of money, described in 
an agreement entered into between these parties 
“  as an advance on account of the damages to be 
recovered from the owners of the tug.”  By the 
agreement i t  was agreed that the owners of the 
tow should give the plaintiffs all information and 
assistance necessary to bring the action to a 
successful issue ; that i f  the schooner and the 
tug should both be hold to blame, the plaintiffs 
should repay any sum by which the money already 
paid exceeded the moiety of damages recoverable 
against the tu g ; and that, as a basis of the 
arrangement, i t  was understood that the schooner 
should be found blameless for the collision. The 
Court, having found the tug alone to blame, 
held that the above payment was not such a pay
ment by the tow in satisfaction of the damages 
occasioned by the collision as amounted to a 
settlement in discharge of the action, and was 
consequently no bar to the action, and that, not
withstanding the advance paid by the tow, the
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plaintiffs were entitled to recover from the 
defendants all the damages occasioned by the 
collision. (Adm. Div.) The Stormcock...... page 470

92. Tyne Navigation Kales, art. 20— Vessel entering
river— Side of mid-channel.—Where a vessel 
entering the Tyne from the southward, in  order 
to get upon a course to take her up the river on 
the north side, crosses from south to north of 
mid-channel at from two to three cables lengths 
outside the south pier she thereby infringes bye
law 20 for the Regulation of the River Tyne, 
directing that vessels shall be brought into the 
port to the north of mid-ohannel; and she ought, 
on the proper construction of the bye-law, to 
have crossed from south to north at some con
siderable distance outside the pierheads. (Adm." 
Div. Since affirmed on appeal. See next 
volume.) The Harvest..........................................  546

93. Vessel sunk in  navigable rivet— Abandonment 
—Duty to light—Owners—Harbour master—■ 
Wrecks Removal Act 1877 (40 Af 41 Viet. c. 67).
—Where a vessel is sunk in a navigable river 
by collision, for which she is held solely to blame, 
a duty of lighting the wreck is not imposed upon 
her owners, though they claim the ownership, i f  
the vessel has been abandoned, and the harbour 
master under the provisions of the Removal of 
Wrecks Act 1877 has undertaken to have the 
wreck lighted, and her owners are not liable for 
damage resulting from the absence of such light
ing (Ct. of App., reversing Adm.) The Douglas 15

See Carriage of Goods, Nos. 19, 20, 23,29— Carriage 
of Passengers, No. 1—Practice, Nos. 1, 8, 9, 12,
15, 17, 22, 23, 36—Salvage, Nos. 15, 16— Wrecks 
Removal.

COMMISSION ON BAIL.
See Collision, No. 20—Practice, No. 10.

COMMUNICATION.
See Charter-party, No. 1.

COMPULSORY PILOTAGE.
See Collision, Nos. 1 to 7,10, 12.

CONCEALMENT.
Sfee Marine Insurance, Nos. 2, 3, 4.

CONSEQUENTIAL DAMAGE.
See Collision, Nos. 13, 15.

CONSIGNOR AND CONSIGNEE.
See Carriage of Goods, Nos. 9, 11, 26— Principal 

and Agent—Sale of Goods.

[CONSOLIDATED ACTIONS.
See Collision, No. 38.

CONSPIRACY.
See Shipowners, Nos. 2, 3.

CONSTRUCTIVE TOTAL LOSS.
See Marine Insurance, Nos. 7, 14, 15, 18.

CONSUL.
See Wages, No. 2.

CONTRIBUTION.
See General Average—Marine Insurance Association.

CO-OWNERS.
See Jurisdiction, No. 1—Practice, No. 26—Restraint

—Shipowners, No. 4 to 8,11.

COSTS.
See Collision, Nos. 7 to 10—Lim itation of L iab ility ,

No. 1 —Practice, Nos. 4, 10 to 17, 21, 26, 35, 36 
— Salvage, Nos. 1, 10, 17, 18, 3A—Shipowners,
No. 6— Wrecks and, Casualties, Nos. 1, 4.

COUNSEL.
See Practice, Nos. 12, 15, 17.

COUNTER-CLAIM.
See Collision, Nos. 7, 8, 35, 48—Practice, Nos. 2,

3,18—Salvage, Nos. 12, 31.

COUNTY COURTS ADM IRALTY JURISDIC
TION.

Carriage of Goods—Passengers’ Luggage— County 
Courts Admiralty Jurisdiction Acts 1868 and 
1869.—The County Courts Adm iralty Jurisdic
tion Amendment Act 1869, s. 2, empowering 
County Courts with Admiralty jurisdiction to try  
claims “  arising out of any agreement made in 
relation to the carriage of goods in any ship,”  
does not cover a passenger’s personal luggage.
(Q. B. Div.) Reg. v. Judge of the City of London 
Coxirt .............................................................. page 283

See Collision, Nos. 37, 38—Practice No. 6.

CREW SPACE.
See Lim itation of L iab ility , No. 4.

CROSS ACTION.
See Practice, No. 18.

CROSSING SHIPS.
See Collision, Nos. 74, 75.

CUSTOM.
See Carriage of Goods, Nos. 11, 14, 15.

CUSTOMS AUTHORITIES.
See Practice, No. 7.

DAMAGE.
1 Falmouth Harbour—Harbour master—Authority 

of—Beaching—Negligence—Liab ility  of commis
sioners.—I t  being w ith in the scope of the 
authority of the harbour master of Ealmouth 
Harbour, upon the proper construction of the 
Acts relating thereto, to regulate the place and 
manner of beaching a vessel therein for repairs, 
an order given by him to those in oharge of a 
vessel to let go their anchor in such a way that 
the vessel sits upon i t  in  beaching and is thereby 
injured, is negligence, for which the Harbour 
Commissioners, as his employers, are liable. (Ct.
of App., affirming Adm.) The Rhosina .......350, 400

2 Harbour master—Authority—Lim its of harbour— 
Beaching ship—Negligence—Liab ility  of commis
sioners.—Where a vessel is, in  obedience to bye
laws, being beached in a harbour under the 
directions of the harbour master, and in order to 
reach the place of beaching selected by the 
harbour master she is properly passing through 
waters outside the lim its of the authority of the 
Harbour Commissioners (whose servant the 
harbour master is), and while outside such lim its 
damage is occasioned to her by the negligence of 
the harbour master in giving an improper order, 
the Harbour Commissioners are liable for the 
damage thereby occasioned. (Ct. of App., affirm-

I ing Adm.) The Rhosina ..................... ........ 350 460
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DAMAGE TO Ca RGO.
Evidence—Master’s letter to owners.—In  an action 

for damage to cargo caused by the vessel run
ning aground, a letter written by the master to 
his owners, stating the circumstances under 
which the vessel went ashore, is admissible as 
evidence against the defendants. (Adm.) u‘ 
and others v. Livingstone ; The Solwa/y .........*_ ' *

See Carriage of Goods, Nos. 3,4, 6,21,22, 24, 31,

DAMAGES.
See Carriage of Goods, Nos. 5, 23, 29, 30 -C o lli-  

sion, Nos. 11 to 20, 32, 33—Master s Wages and 
Disbursements, No. 13-Practice, No. 10.

DANUBE COMMISSION BULKS.
See Collision, No. 24.

d e c k  l o a d .
See General Average, No. 1.

d e f a u l t  a c t io n .
See Bottomry, No. 3—Collision, No. 39—Practice,

Nos. 20, 28, 29—Salvage, No. 37.

DELIVERY.
See Carriage of Goods, Nos. 2, 7 to 11, 15, 18, 26—

Wages, No. 1.

DEMURRAGE.
See Carriage of Goods, Nos. 12 to 18, 27 Colli

sion, No. 19—Salvage, No. 19.

DEPOSITIONS.
See Collision, No. 30.

DERELICT.
See Salvage, Nos. 4, 5, 6.

DISBURSEMENTS.
See Master’s Wages and Disbursements.

DISCOVERY OF DOCUMENTS.
See Practice, No. 21.

DISTRESS.
See Sale of Ship, Nos. 2, 3.

DOCK.
See Carriage of Goods, Nos. 7, 11, 12-C o llis ion  

No. 74.

DOCK COMPANY.
A uthority-B ye-lam -P ow er to exclude ‘‘ ̂ p e j s

—Harbours, Docks, a^ df . w^ l^ af f l l 5  —A 
27 Viet c. cxxxi., ss. 9, 10, 101, 10u and 1 
dock company under a special Act 
the Harbours Docks, and Piers Clauses Act 
1847 which provides that the undertakers may 
make bye-laws (inter a lia ) for regulating the 
shipping andWunshipping of all goods withm the 
lim its of the dock, and for regulating jh e  dutres 
and conduct of all persons, as well^ eerTaat^ f 
the undertakers as others, w i°  shô f  „ 
ployed in the dock, cannot make a bye-iaw 
eluding from their prennes or « V  unie33
certain labourers called .P heiW
specially authorised ^ T c a v T  J ) Dick and 
u ltra  vires and invalid. (Oave, ) ^
Page v. Badart Frères ..........................................

DOUBLE LITIGATION.
See Practice, Nos. 22, 23, 24, 25.

DOUBLE PAY.
See Master’s Wages and Disbursements, Nos. 1, 2.

ELECTION.
See Practice, Nos. 22, 24, 25.

ERROR OF JUDGMENT.
See Wrecks and Casualties, No. 6.

ESTOPPEL.
See Carriage of Goods, No. 2—Marine Insurance 

Association—Sale of Ship, No. 1.

EVIDENCE.
See Charter-party, No. 7— Collision, Nos. 23, 40, 

41, 42—Damage to Cargo—Master’s Wages and 
Disbursements, No. 5—Practice, No. 15—Salvage, 
Nos. 19, 21, 23, 33, 35— Wrecks and Casualties, 
Nos. 1, 2.

EXCEPTED PERILS.
See Carriage of Goods, Nos. 19 to 24—Charter-party, 

No. 5.

FALMOUTH HARBOUR.
See Damage, No. 1.

F IN AL SAILING.
See Carriage of Goods, No. 25.

FISHING, LOSS OF.
See Collision, No. 19.

FISHING VESSELS.
See Collision, Nos. 57 to 61.

FLARE-1JP LIGHT.
See Collision, No. 56.

FOG.
See Collision, Nos. 1, 24, 40, 62 to 72.

FOG-HORN.
See Collision, No. 71.

FOREIGN PORT.
See Charter-party, Nos. 1, 2.

FOREIGN SHIP.
See Chain Cables and Anchors Act 1874—Collision, 

Nos. 29, 30, 36—Lim itation of L iab ility , No. 4— 
Necessanes, Nos. 4, 6—Practice, No. 20— Wages, 
No 2.

FREIGHT.
See Bills of Lading Act— Carriage of Goods, Nos.

1, 5,25 to 28, 30— Collision, Nos. 11,16, 17,49— 
Marine Insurance, Nos. 1, 8 to 11—Stoppage in  
Transitu, No. 1—Wages, No. 1.

FROST.
See Carriage of Goods, No. 12.

GENERAL AVERAGE.
1. Deck cargo—“  At merchant’s risk, ’ ’—Jettison.—
' Words in  a charter-party providing that a deck 
load of timber is to be carried at fu ll freight, 
but “  at merchant’s risk,” do not preclude the 
owner of the deck load from recovering general 
average contribution I f  the cargo is carried on
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deck by the custom of trade and is jettisoned.
(Ct. of App., reversing Q. B. Div.) Burton and 
Go. v. English and Co..... ......................... page 84, 187

2. Port of refuge expense—Perils of the sea— Reload
ing and subsequent expenses.—Where a vessel 
laden w ith cargo is compelled to put into port to 
repair an in ju ry  which is the subject of particu
la r average, the expense of reloading the cargo, 
necessarily unloaded for the purpose of repairing 
the in ju ry  and expenses incurred for port 
charges, pilotage, and other charges subsequent 
to reloading, are not chargeable to general aver
age. (H. of L., affirming Ct. of App.) Svensden
v. Wallace ..................................................87, 232, 453

3. Salvage— Towage contract—L iab ility  of cargo 
owners.—Where a master enters into a towage 
contract, rendering the shipowners liable to pay 
a sum of money named in the contract whether 
the servioes prove beneficial or not, and the 
ship and cargo are thereby saved, the remunera
tion agreed upon may be the subject of a general 
average contribution. (H. of L.) Anderson, 
Tritton, and Co. v. Ocean Steamship Company... 401

4. Salvage expenses—Reasonableness—What charge
able to general average—Question for ju ry .—The 
fact that a shipowner has become liable to pay, 
and has paid, a sum of money for services ren
dered to the ship and cargo, and that such pay
ment was reasonable, does not show conclusively 
that the whole of such sum is chargeable to 
general average. Before the owners of cargo can 
become liable for a general average contribution 
i t  must be le ft to the ju ry  to find what sum 
should properly be charged to general average 
under the circumstances. (H. of L., reversing 
Ct. of App.) Anderson, Tritton, and Co.v. Ocean 
Steamship Company ......................................202, 401

5. Security—Liverpool bond—Deposit— Unreason
able form.—When there has been a general aver
age loss incurred, and the contributions have not 
been ascertained, the shipowner is not entitled 
to make delivery of the cargo conditional upon 
the consignees signing an average bond in the 
form known as the Liverpool average bond, and 
making a deposit of 10 per cent, on the esti
mated value of their goods in the joint names, as 
provided by the bond, of the shipowners and 
their average adjuster, or in the names of the 
shipowners alone, or in the name of the average 
adjuster alone. A bond in such a form is un
reasonable. (Ct. of App., affirming Q. B. Div.)
Huth and Co. v. Lamport and another; Qibbsand 
Son v. Lamport and another.......................... 543, 593

6. Security for—Reasonableness of bond—Lien.—A
shipowner has a lien on the cargo for general 
average, but i f  he requires security from the 
cargo owner for his contribution before delivering 
the goods, the required security must be reason
able. (Ct. of App.) Huth and Co. v. Lamport 
and another; Oibbs and Son v. Lamport and 
another........................... .........................................  593

GENERAL SHIP.

See Carriage of Goods, Nos. 3, 4.

GULF OF ST. LAWRENCE.
See Marine Insurance, No. 20.

HARBOUR AUTHORITY.
See Damage—Collision, No. 42—Poor Rate, No. 1— 

Wrecks Removal.

HARBOUR COMMISSIONERS.
See Damage—Practice, No. 33.

HARBOUR DUES.
See Poor Rate, No. 1.

HARBOUR MASTER.
See Collision, No. 93—Damage.

HARBOUR DOCKS AND PIERS CLAUSES ACT 
1847.

See Dock Company—St. Katherine’s Dock Act 1864.

H U LL PILOT ACT.
See Collision, No. 6.

HUMBER NAVIGATION RULES.
See Collision, Nos. 25, 26.

ICE.
See Carnage of Goods, No. 12.

•‘ IMPROPER NAVIGATION.”
See Lim itation of L iab ility , Nos. 5, 6.

INDORSEES.
See Bills of Lading Act.

INSPECTION OF DOCUMENTS.
See Collision, No. 36.

INSURABLE INTEREST.
See Marine Insurance, Nos. 12, 13.

INTERROGATORIES.
See Carriage of Goods, Nos. 31, 32—Practice, No. 26.

IT A L IA N  CODE.
See Practice, Nos. 42,43.

JETTISON.
See General Average, No. 1.

JOINDER OF PARTIES.
See Practice, Nos. 1, 27.

JOINT TORT FEASORS.
See Collision, No. 91.

JUDGMENT.
See Bottomry, No. 3—Collision, No. 39—Practice, NdS.

2, 3, 28, 29—Sale of Ship, No. 1.

JUDICATURE ACTS.
See Collision, No. 31.

JURISDICTION.
1. Co-Ownership action— Port of Registry Guernsey
— Admiralty Court Act 1861, s. 8.—The Admi
ra lty  Division has no jurisdiction over an action 
in  rem, instituted under sect. 8 of the Admiralty 
Court Act 1861, claiming an acoount of the earn
ings and sale of a ship when the ship is regis
tered at the port of Guernsey, and not at any port 
in  England or Wales. (Adm. Div.) The Robin
sons and The Satellite .................................. page 338

2. Loss of life—Collision—Action in  rem—Admi
ra lty Court Act 1861, s. 7—Lord Campbell’s Act.
The Admiralty Division has no jurisdiction to 
entertain proceedings in  rem for damages occa
sioned by loss of life, the words “  damage done by 
any ship ”  in sect. 7 of the Admiralty Court Act 
1861 not covering an in jury resulting in loss of 
life, and not extending the provisions of Lord
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Campbell’s Act so as to include an action inrem.
(H. of L „  affirming Ct. of App.) The Vera 
Cruz .........................................................page 270, 38b

3. Loss of L ife — Collision— Lim itation ' of lia 
b ility— Claims under Lord Campbell s Act.
Sernble per Brett, M .R .: t f  in an action for lim ita
tion of liab ility , some of the claimants are claim
ing under Lord Campbell’s Act in reapec 
damages occasioned by loss of life tbeAdmira y 
Division may entertain Buch claims. (Ct. ^
App.) The VeraCruz ............V ' - ' f - ' l - .......r nl'

See County Courts Admiralty Jurisdiction L
lision, No. 31— Wages, Nos. 2, 3.

JURY.
See Charter-party, No. 9-G eneral Average, No. 4 -  

Practice, Nos. oU, ol.

l a c h e s .
See Lim itation of L iab ility , No. 8-Master's Wages 

and Disbursements, Nos. 7, 11.

LANDLORD AND TENANT.
See Sale of Ship, No. 3.

LATENT DEFECT.
See Carriage of Goods No. 33.-Collision, Nos. 21, 22, 

23—Salvage, No. 12.

LAUNCH.
See Collision, Nos. 27, 28.

LAY DAYS.
See Carriage of Goods, Nos. 14, 15.

LIEN .
See Carriage of Goods, Nos. 5, 26, 28— Collision, No. 

29—General Average, No. 6—Masters Wages and 
Disbursements, Nos. 4 to 12—Necessaries, Nos. 3, 4, 
6,1—Practice, Nos. 42, 43, 44—Stoppages m  Tran
situ, No. 1 — Wages, No. 6.

L IF E  CLAIMS.
See Carriage of Passengers, No. 1—Collision, Nos. 30 

to 33 — Jurisdiction, Nos. 2, 3 — Lim itation of 
Liab ility , Nos. 9, 10.

LIFE  SALVAGE.
See Salvage, Nos. 4, 5, 25, 26, 27.

LIGHTHOUSE.
See Poor Rate, Nos. 2, 3.

LIGHTERMAN.
See Carriage of Goods, No. 10-M arine Insurance, No. 4.

LIGHTERS.
See Carriage of Goods, No. 11.

LIGHTS.
See Collision, Nos. 4, 26, 34, 42, 52,53, 57 to 61, 93.

LIM ITATIO N OF L IA B IL IT Y .
1. Costs—Issues raised by defendant.—In  an action 
fo r'lim ita tion  of liab ility , where the defendants 
raised an issue which was decided against them, 
the Court ordered the plaintiffs to pay all the 
costs of the action, except the costs incident^ to 
the raising of such issue, as to which each party 
was to pay his own costs. (Adm.) The Work- ^  
worth ......................................................................

2. Crown— Admiralty stores—Admiralty suits Act 
1868 (31 S; 32 Vict.c. 78), s. 3.—Assuming that 
the Crown is not bound by the Merchant Shipping 
Acts, i t  may nevertheless, under the provisions of 
the Admiralty Suits Act 1868, claim against the 
fund in a lim itation of liab ility  action in respect 
of the loss of Admiralty stores by collision.
(Adm. Div.) The Zoe..................... ............  Vage 58

3. Crown—Rights of—Amount of Shipowner’s lia 
b ility—Merchant Shipping Acts—Quatre : Can the 
Crown, where a shipowner lim its  his lia b ility , 
enforce any claim beyond the amount lim ited by 
the Merchant Shipping Acts f (Adm. D iv.) The 
Zoe .............................................................. ;•••—  58

4 Foreign ship—Crew Space-~Merchant Shipping 
Act 1854 (17 % 18 Viet. c. 104), s. 21, sub-sect. 4 
.—Merchant Shipping Act 1867 (30 if- 31 Viet. c.
124), s. 9.—The owners of a foreign ship, in 
lim iting their liab ility , are entitled to the deduc
tions in  respect of crew space allowed by the 
Merchant Shipping Act 1854, s. 21, sub-sect. 4, i f  
the provisions of that Act have been complied 
with, although there has been no compliance w ith 
the requirements of the Merchant Shipping Act 
1867, s. 9. (Adm. Div.) The Palermo ..............  369

5. t£ Improper navigation ”  — Caused by owner s 
servant or agent—Merchant Shipping Act Amend
ment Act 1862, s. 54.—A ll damage wrongfully 
done by one ship to another whilst the ship that 
does the damage is being navigated, and where the 
wrongful act of the ship which does the damage 
is due to the negligence of any person for whose 
negligence the owner is liable, is comprised within 
sect 54 of the Merchant Shipping Act Amend
ment Act 1862, unless such negligence occurs 
with the p riv ity  of the owner, (per Brett, M.R.,
Ct. of App.) The Warkworth..............................  326

6. “  Improper navigation Defect in  machinery 
—Merchant Shipping Act Amendment Act 1862, 
s. 54— Where a ship is held liable for a collision 
caused by a defect in Hex machinery, and such 
defect is due not to the master or crew, but to the 
negligence or default of other persons who are 
employed by the shipowner to repair the 
machinery on shore before the commencement of 
the voyage, and for the purposes of the voyage, 
the collision is nevertheless occasioned by “  im 
proper navigation ”  within the meaning of sect.
54, sub-sect. 4, of the Merchant Shipping Act 
Amendment Act 1862 (25 & 26 Viot. c. 63), so as 
to entitle the owner to lim it his liab ility  under 
the provisions of that Act. (Ct. of App., affirm
ing Adm.) The Warkworth..........................  194, 326

7. Master also part owner—Right of other owners— 
Reservation of master’s liab ility .—In  an action 
by shipowners to lim it their liab ility  in  respect of 
a collision w ith  their vessel, where i t  appeared 
that the master, who was on board at the time of 
the collision, was a part owner, and the collision 
occurred without the negligence or p riv ity  of the 
remainder of the owners, they have a righ t to have 
their liab ility  limited, w ith a reservation of any 
right of action there may be against the master 
personally in respect of his negligence. (Adm.)
The Cricket-, The Endeavour..................................  53

8. Practice — Bringing in  claims—Extension of
time—Laches.—In  a lim itation of liab ility  action 
a claim may be brought in upon terms after the 
time fixed by the decree for bringing in claims 
has expired, provided the claimant has not been 
guilty of laches disentitling him to the indulgence. 
(Adm. Div.) The Zoe ...................................... ••• 583

9. Practice—Loss of life—Damage to ship, goods, 
and merchandise—Payment into court—Affidavit.
_In an aotion of lim itation of liab ility , where
the plaintiffs have paid into court, or are w illing
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to pay "in, 81. per ton in respect of damage to ship, 
goods, and merchandise, bnt seek in respect of 
the life claims to pay into court, or give bail for 
an amount lesB than their total liab ility  under the 
Merchant Shipping Act, the court, before fixing 
such amount, w ill require the plaintiffs to state 
on affidavit the names of the persons killed and 
injured the ir condition in life, the number of 
those who are legally entitled to claim, the 
number of claims that have been settled, and 
the amounts paid in settlement. (Adm. Div.)
The Dione ......................................................P°-ge 347

10. Practice—Loss of life—Damage to ship, goods, 
and merchandise—Stay of actions.—-In an action 
for lim itation of liab ility , where i t  appeared that 
a ll the claims in respect of loss of life had been 
settled, the Court ordered that upon payment in 
of 81. per ton, a ll persons having any claim, either 
in respect of loss of life or damage to ship, 
goods, or merchandise, should be restrained from 
bringing any action in  respect of the collision. 
(Adm. Div.) The Foscolino..................................  420

11. Tonnage—Ship's register—-Merchant Shipping 
Act Amendment Act 1862, s. 54.—The tonnage in 
respect of which shipowners are entitled to lim it 
their liab ility  under sect. 54 of the Merchant 
Shipping Act Amendment Act 1862 is the tonnage 
appearing on the ship’s register which was in 
force at the time of collision. (Adm. Div.)
The Dione .............................................................. 347

12. Two Collisions—Amount of liab ility—Separate
acts of negligence — Merchant Shipping Act 
Amendment Act 1862 (25 ^26  Viet. c. 63), s. 54.— 
Where a ship comes into collision w ith two 
vessels one after the other, there being a short 
interval between the two collisions, the ship
owner w ill be entitled to lim it his liab ility  to 81. 
per ton (there being no loss of life) i f  the first 
collision is the substantial and efficacious cause 
of the second, and there is no separate act of 
negligence on the part of those in  charge of the 
plaintiffs’ ship in respect of the second collision. 
(Adm. Div.) The Creadon ......................... ......... 385

See Carriage of Goods, No. 22—Jurisdiction , No. 3
—Practice, Nos. 8, 9.

LIS A L IB I PENDENS.
See Practice, Nos. 22, 23, 24, 25.

LIVERPOOL AVERAGE BOND.
See General Average, No. 5.

LOADING.
See Carriage of Goods, No. 13.

LORD CAMPBELL’S ACT 1846.
See Collision, Nos. 33, 45, 53—Jurisdiction, Nos.

2, 3—Practice, No. 1.

LOSS OP CARGO.
See Carriage of Goods, No. 23

LOSS OF LIFE.
See Carriage of Passengers, No. 1— Collision, Nos.

30 to 33—Jurisdiction, Nos. 2, 3—Lim itation of 
L iab ility , Nos. 9, 10— Wrecks and Casualties,
No. 6.

LOSS OF MARKET.
See Collision, No. 18.

LOSS OF PROFITS.
See Salvage, Nos. 3, 19, 21, 22, 23, 24.

LUMPERS.

See Dock Company.

MANAGING OWNER.

See Master’s Wages and Disbursements, Nos. 3, 5,
12—Necessaries,—Nos. 1, 2—Practice, No. 11— 
Shipowners, Nos. 6, 7, 10.

MARINE INSURANCE.

1. A b andonment—Subrogation of rights—Chartered
freight not earned—Separate underwriters on ship 
and freight.—Freight which has not been earned 
is not an incident of the ownership of a ship, and 
does not pass to the underwriters on the ship 
upon abandonment, and hence where shipowners 
effect a policy upon a ship with one set of under
writers, and upon freight w ith another, and 
whilst the ship is proceeding to her port of load
ing under charter-party, and before she has 
earned any freight, she is sunk by another ship, 
and her owners recover damages in respect of 
loss of ship and of loss of freight, the under
writers on ship have no right upon abandonment 
to the freight. (Ct. of App.) The Sea Insurance 
Company v. Hadden and another..................page 230

2. Concealment—Material fact.—In marine in
surance all facts which a prudent and experienced 
underwriter would take into consideration in 
estimating the premium are material and ought 
to be disclosed. (Ct. of App.) Tate and Sons v. 
Hyslop.....................................................................  487

3. Concealment — Material fact — Knowledge of 
agent—Ignorance of principal—Insurance through 
th ird  party.—Where an agent, who is employed 
to effect an insurance for his principal, deli
berately omits to communicate to that principal 
material facts which in the course of his em
ployment have come to his knowledge, and which 
it  is his duty to disclose to his principal, there is 
a concealment whioh w ill have the effect of 
v itia ting an insurance subsequently effected by 
such innocent principal through another agent 
who is unaware of any such concealment of 
material information. (Ct. of App.) Blackburn,
Low, and Co. v. Vigors ..........................................  597

4. Concealment — Material fact — Lighterman — 
Common carrier— Contract lim iting lia b ility .—
In  effecting a policy of marine insurance on goods 
to be carried in London lighters, the disclosure 
of the fact that the lighterman is carrying them 
not as a common carrier but upon the terms that 
he w ill not be liable for loss unless caused by 
negligence is material, and ought to he disclosed 
to the underwriters, and its concealment vitiates 
the policy. ((Ct. of App., affirming Q. B. Div.)
Tate and Sony. Hyslop.......................................... 487

5. “  Free from  average under 3 per cent., Sfc."—
Losses on separate voyage—On same voyage— 
Adding together.— Upon the true construction of 
the warranty in a time policy upon ship and 
freight 11 free from average under 3 per cent, 
unless general, or the ship be stranded, sunk, or 
burnt,”  the losses occurring upon different 
voyages cannot be added together, although 
separate and distinct average losses occurring 
during the same voyage can be added together to 
ascertain whether the aggregate loss exceeds the 
lim it of 3 per cent. (Ct. of App.) Stewart and 
Co. v. The Merchants’ Marine Insurance Com
pany IAm ited ................. ................................... . ••• 506

6. “  Free from capture and seizure’ ’— Application 
of—Belligerent—Barratry.—In  a policy of marine 
insurance a warranty “  free from capture and 
seizure ”  applies not only to capture or seizure by
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belligerents, bnt to any seizure, even 1 
result of a barratrous act of the master. ( • 10g
L.) Gory v. B u r r ...................................,

7. “  .Free /rom capture and seizure — J
il/ricaaL tires-P Juuder^C oaafrucfrre to toU ^-
-T h e  word “  seizure ”  in a policy of marm^in 
surance, in whioh the ship is WaBnfmences of 
from capture and seizure and Urn consul 
any attempt thereat,”  inciudes a t e ^ a r y  
seizure of the ship by A fncan natives f t r  ^  
purpose of plundering the ,CaTe J.)ship becomes a constructive total loss. ( ’ 51
Johnston and Co. v. Hogg and others ........•• •■_

8. F re ig M -C h ^ ter-O p H o n  t o j ^ l j ^ ^ eA
Perils insured against ho • • an  risks
freight is insured by a policy ^ ip  i s
incident to steam naviga ion, charter-party 
chartered for “ S S S ,  on
containing . " " a” aT th e  port of loading 
the ship failing ancel the charter-party,

? , £ ? M S ! S n * * 5 S «

option to cancel. (Coleriage, ^  6 n.
Steamship Company Limited v .  lyser ... ..

. . .  rchnrter_Time policy—Peril w ith in
^ \ FreighL s  X r  H m e ^ a L it y . - - K  time policy

eW te re ffre igh t for six months provided for on chartered treig ^  ^  wMoh may arise ln
payment o 1 accidents occurring
clause 6 o f * ^ rAS nd the 15th Oct.”  The
^ W te T  after fixing the vessel for six months 
ch“f  . ’ i th option to the charterers to continue 
tTo c W e r  fo ra  further period, provided by 
clause 6 that, “  in  the event of loss of time by 
deficiency of men, collision, breakdown of engines, 
and the vessel becomes inoapable of steaming or 
proceeding for more than forty-eight working 
hours payment of hire to cease un til such time 
as she is again in  an efficient state to resume her 
voyage • the acts of God, &c., excepted. 
During the currency both of the oharter and of 
the policy the vessel sustained injury, but was 
able to complete her voyage. Owing, however, 
to the in jury the charterers, who had exercised 
their option of extending the charter beyond the 
six months, refused to pay hire during the 
extended time un til the vessel was fit to resume 
employment. In  an action by the shipowner 
under the policy to recover the loss of freight 
for the extended tim e : Held, that though the 
accident occasioning the repairs had happened 
within the six months prescribed by the policy, 
the loss of freight had occurred subsequently to 
that time, and such loss was not covered by the 
policy. (Ct. of App., affirming Q. B. D ig  ^

10^F re ^h l—Loss^of—Admiralty Charter— P utting
± r Hovrbnrae_Perils of the sea— Causa

Wberea ship is chartered by the A dmi-
ra ity Commissioners for three monthsicertain and

party^ontein^g a^cte^ charterers,
on the sMp becoming incapable to perform effi
ciently the servme o w t a g J J J , ^  a w ,

S T S f t o i S S T  temporarily inefficient by 
reasons^of the perils of “  “ S X

t  th6d f  romthe service andthe chartered freight

ordinary time polity, to ,  k” o!
of the existence of the charter p» />

knowing its terms, the loss of freight not being 
proximately caused by penis of the sea, the ship
owners are not entitled to recover i t  under the 
nnliev fH of 1.) Inman Steamship Company

11 Freight— Time policy—Contract of affreight
m ent--Knowledge of underwriters.—In  the case of
an ordinary time policy upon freight outstanding, 
the underwriters must be taken to have notice of 
the existence of a contract of affreightment, 
though not so as to extend the contract by implica
tion to anything not covered by the terms of the 
policy. (H. of L., affirming Ct. of App.) Inman 
Steamship Company v. Bischoff..............................

12 Insurable interest— Cargo-Sale of goocU— 
Appropriation — Shipment F.O.B. — Floating 
po licy— Declaration.—'Where goods are shipped 
fo b  even though mixed w ith other goods of the
same’sort and not specifically appropriated to the
buyer, i f  i t  appear that i t  was the intention of the 
parties, in the ordinary course of business, that the 
goods should be at the risk of the buyer, the 
buyer has an insurable interest in them, and if  he 
has a floating policy on the goods he may declare 
in respect of the goods so shipped. (H. of L. 
affirming Ct. of App.) Stock v, Inglis ......  294,422

13. Insurable interests—Ship—Mortgagees — L ia 
bility  for value of ship—Mortgage paid off—Policy 
ceded to mortgagees.—When mortgagees of a ship 
by agreement w ith their mortgagors effect an 
insurance on the ship at the mortgagors’ expense 
and hold the policy as part of their security, they 
have an insurable interest entitling them to sue 
on the policy, even i f  their mortgage has been 
paid off, where they have been compelled to pay 
to the mortgagors the value of the ship by reason 
of some default on their part, and the mortgagors 
have ceded to them their rights under the policy 
upon receipt of sneh payment. (Q. B. Div.)
Levy and Co. v. The Merchants’ Marine Insurance 
Company ...................... ......................................  ^07

14. Reinsurance—Ship—Constructive total loss 
Notice of abandonment.—Notice of abandonment 
need not be given to the underwriters of a policy 
of reinsurance upon a constructive tota l loss of 
the ship insured. (Ct. of App.) Uzielli and Co.
v. The Boston Marine Insurance Company..........  4i05

15. Reinsurance—Ship— Constructive total loss 
Notice of abandonment—Sue and Labour clause— 
Agency thereunder—Amount of L iab ility .—Under
writers under an ordinary Lloyd’s policy on a 
ship containing a suing and labouring clause in 
favour of the assured, their “  factors, servants, 
and assigns,”  reinsured w ith the plaintiffs, who 
further reinsured w ith the defendants, for 10001. 
subject to the same terms as those contained in 
the original policy, but to cover tota l loss only.
The ship having gone ashore, her owners gave 
notice of abandonment to the original under
writers alone, who, having refused to accept the 
notice, floated the ship at considerable cost, and 
ultimately settled w ith her owners at 88 per cent.
The plaintiffs having paid the original under
writers this 88 per cent., plus the expense of 
floating the vessel, making in a ll aloss of 112 per 
cent., sought to recover the same from the defen
dants. Held, that notwithstanding the settle
ment come to between the shipowners and the 
original underwriters, there had been a construc
tive total loss, that notice of abandonment to the 
defendants was unnecessary, that the defendants 
having insured only to the extent of 10001. 
they were liable for no more, and that they 
incurred no liab ility  under the suing and labour
ing clause, because the original underwriters 
who had floated the vessel were not the “ factors,
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servants, or assigns ”  of the defendants. (Ct. of 
App.) Uzielli and Co. v. Boston Marine Insurance 
Company..........................................................page 405

16. Ship—Loss of—Barratry— Causa proxima.— 
Semite (per Lords Blackburn and Bramwell), 
that there is no rule of insurance law that where 
barratry is the remote cause of a loss i t  is to be 
looked to rather than the immediate cause. (H.
of L,) Cory v. Burr ..........................................  109

17. Ship—Loss of—Capture—Barratry—Free from  
capture and seizure—Smuggling—Seizure—Causa

proxima.—Where a ship is insured under a time 
policy of marine insurance covering the ordinary 
perils including “  barratry of the master,”  there 
being also a warranty “  free from capture and 
seizure and the consequences of any attempt 
thereat,”  and the ship is seized by foreign oustoms 
authorities in  consequence of the barratrous act 
of the master in  smuggling, and proceedings aro 
taken to procure condemnation and confiscation 
of the ship, the underwriters are not liable for 
expenses incurred in  resisting the proceedings of 
the foreign customs authorities, the causa proxima 
of the loss being seizure and not barratry. (H. 
of L.) Cory v. B u r r ..............................................  109

18. Total loss—Absolute—Policy against—Rights 
under—Perils of the sea— Constructive loss becom
ing absolute.—A policy against absolute total loss 
only covers any such loss of the thing insured as 
is sufficiently complete to entitle the owners to 
recover without notice of abandonment. Where, 
however, a ship is driven ashore, and by the con
tinuous action of the perils of the seas becomes 
a total loss, the assured are entitled to recover, 
even though the ship were at the time of being 
driven ashore a constructive total loss only. (Q.
B. Div.) Levy and Co. v. The Merchants’ Marine 
Insurance Company ..............................................  407

19. Warranty—Place of navigation—Admiralty 
chart—Effect given thereto—Judicial notice—In 
construing a warranty in a policy of marine 
insurance not to navigate in a particular part of 
the sea, the oourt should take judicial notice of 
the geographical positions of, and general names 
applied to a district as shown on the Admiralty
ohart. (H. of L.) B irre ll v. Dryer ..................  267

20. Warranty — Place of navigation — “  No St.
Lawrence ’—Effect of.— The words “  No St. Law
rence between Oct. 1 and A pril 1 ”  in a warranty 
in a policy of marine insurance preclude the ship 
insured from navigating, not only the river, but 
also the Gulf of St. Lawrence. (H. of L.) Birre ll 
v. Dryer .................................................................. 267

See Principal and Agent.

MARINE INSURANCE ASSOCIATION.
Policies not issued— Calls—Liab ility  of member— 

Estoppel.—Where a mutual ship insurance com
pany—the practice of which was, that after the 
expiration of the first time policy no new policy 
was issued, but instead thereof stamped reoeipts 
were given for calls—passed resolutions with its 
members’ assent transferring its  business and 
effects to a new company, on the terms of the new 
company paying all the debts and liabilities of 
the old, and a member of the old company con
tinued to keep his vessels on the books of the new 
company, but in  accordance with the practice of 
the old company received no policy of insurance, 
such member is liable to the new company for 
calls, he being estopped from saying that the con
tracts, towards the losses on which he is asked to 
contribute, were invalid by reason of their not 
being in w riting or not being stamped in accord
ance w ith  30 & 31 Y ict. c. 23. (Ct. of App.,

affirming Q. B. Div.) Barrow-in-Furness Mutual 
Ship Insurance Company Lim ited v. Ashbumer

page 443, 527

M ARITIM E LIEN.
See Collision, No. 29—Master’s Wages and Disburse

ments, Nos. 4 to 12—Necessaries, Nos. 3, 4, 6, 7— 
Wages, Nos. 5, 6.

MARSHAL’S PEES.
See Practice, No. 14.

MASTER.
See Bottomry, No. 2— Carriage of Goods, Nos. 2,

3, 4— Charter-party, Nos. 1, 2, 3, 4—Collision,
Nos. 1, 4, 32, 53—Damage to cargo—Lim itation  
of L iab ility , No. 7—Master’s Wages and Disburse
ments—Salvage, No. 25—Stoppage in  Transitu,
No. 2—Towage, No. 1.

MASTER AND SERVANT.
See Master’s Wages amd Disbursements, Nos. 9, 10.

MASTERS WAGES AND DISBURSEMENTS.
1. Double pay—Nonpayment of Wages—Merchant

Shipping Act 1854, s. 187—“  Without sufficient 
cause."— Where, in an action for master’s wages, 
i t  appears that, at the institu tion of the suit, ac
counts are outstanding between the owners and 
the pla in tiff, and that the same have not been 
taken or settled, and that w ith in two days of the 
institution of the suit the wages are paid, the 
owners have not refused to pay “ without sufficient 
cause ”  within the meaning of sect. 187 of the 
Merchant Shipping Act 1854, and therefore the 
pla in tiff is not entitled to recover ten days’ double 
pay. (Adm. Div.) The Turgot ..........................  548

2. Double pay— Wages to date of fina l settlement— 
Merchant Shipping Act, 1854, s. 187—Merchant 
Seamen (Payment of Wagesand Rating) Act 1880, 
s. 4—Question as to lia b ility .—Under the provi
sions of sect. 187 of the Merchant Shipping Act 
1854, and sect. 4 of the Merchant Seamen Act 
1880, as to the nonpayment of wages, the right to 
recover ten day’s double pay and wages to the 
time of final settlement is not enforceable where 
there is a bond fide question as to liability. (Adm.
Div.) The Rainbow ..............................................  479

3. Disbursements— Victualling contracts—Payment 
by master fo r provisions—Misappropriation by 
managing owner—L iab ility .—A master on his 
appointment agreed w ith the managing owner 
tha t he, the master, should find the provisions 
for the officers and orew at a certain rate per day.
The master subsequently agreed w ith the manag
ing owner, who was also a ship’s store dealer, 
that the managing owner should supply the pro
visions and should charge them against moneys 
of the master which he held in his hands. The 
managing owner, however, debited his co-owners 
w ith the costs of the provisions, and fraudulently 
applied the master’s money to his own purposes. 
Held, iD an action in  rem against the owners by 
the master to recover wages and disbursements, 
that the master was entitled to credit for such 
amount in the settlement of his accounts w ith the 
owners, the fraudulent application of his money 
by the managing owner being a wrong done to the 
co-owners for which he was not responsible. 
(Adm. Div.) The Dora Tally ..............................  550

4. Lien—Admiralty Court Act 1861 (24 Viet. c. 10), 
s. 10.—Qucere, has a master under sect. 10 of the 
Admiralty Court Act 1861 a maritime lien for his 
wages and disbursements ? (Ct. of App.) The

484
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5. Lien—Agreement to forego— Onus of proof. 
Where shipowners, in answer to a claim for wages, 
plead an agreement between the managing owners 
and the plaintiff that the plaintiff shall, instead 
of receiving his wages, allow i t  to remain m the 
hands of the managing owners, and has thereby 
foregone his right against the ship, the
upon the defendants to c le a r ly  prove that there 
was an express arrangement to that effect, e 
the court w ill deprive the plaintiff of is Tig ■ 
(Adm. Div.) The Rainbow ..........................T

6. Lien—B ills  o f Exchange—Master liable thereon.
— Where a master has incurred liab ility  by dr 
ing bills of exchange for goods supplied to the 
ship, although such liab ility  is not disc:barged, he 
has a maritime lien on the ship to the ex 
that liability. (Adm.) The Fairport .......

7. L ien -B iU s of exchamge-Payment not pressed
Laches.—The act of a master in not compelling 
payment against his ship for a liab ility  thatheh 
incurred by drawing bills of exchange, bee 
believes that they w ill be met by his owner , 
he is actually sued upon them himself, does not 
amount to such laches as w ill forfei 
against a purchaser. (Adm.) The Fairp

8. Lien— Charter-party—Disbursementsfor ship and
charterers—Bights m  respect ihereo/.— where 
ship is chartered under a charter P^°T1, 
the master shall be appointed by the c ar > 
that the owners are to provide and pay »^11 pro
visions and wages of captain and crew, an 
necessary equipment and efficient working 
ship, that the captain is to be dismisse y
owners i f  he fa ils  to  g ive sa tis faction  an
charterers shall provide and pay for all coals,pUot 
ages, port charged, &c., the master is ® ^
of the shipowners, and hence he has a 8 
rem for his wages and such disbursemen 
necessary for the navigation of the ship, 
which the charterers had not by the Provls i , .  
the charter-party undertaken to pay , an ’
per Brett, M.R., i f  the charterers had refused to 
make these disbursements, and withou ,
ship could not be navigated, the master w 
entitled to charge them against the s ip -ABA
(Ct. of App.) The Beeswing...............................

9. Lien—Charter-party — Disbursements for’ ship 
and charterers—Rights in  respect thereof J
on owners.—Where a ship was charters 
charter providing that the captain s o 
appointed and dismissed by the charter > ^
the shipowners were to provide and pay 
provisions and wages of the captain a 
and for the necessary equipment for 
working of the ship, and that th e  charterers 
should pay for a ll the coals, Port c S 
other expenses, except those above stated and th 
captain instituted an action m rem against, the 
owners of the ship claiming m respec reB.
ments, consisting of provisions and , on 
pect of which latter item he had given a drait 
the shipowners, which draft had been dm 
honoured, the Court held that the ^ r  lmving 
notice of the charter-party, was agen hj}
the owners and the charterers m reap . rter 
liabilities of each, as determined y liable in
and that therefore the owners w f. 0f
respect of the provisions, but not m respect ot ^  
the coals. (Adm. Div-) The Turgo

10. Lien— Charter-party—Master ™ vant of
terers.—Semble, where a master is t  ^as
the charterers and not of the shipown ,
no right against the ship or owners i
wages and disbursements. (Ct. o vv ......  484
Bqeswing ..................................... ........ ............

11. L ien_Disbursements — Continuance — Pur
chasers for value—Laches.—A  master of a ship 
has a maritime lien for his disbursements made 
in the service of the ship, and such lien attaches 
to the ship in the hands of bond fide purchasers 
without notice of the lien at the time of the pur
chase, unless i t  be lost by the laches of the 
master, (Adm.) The Fairport .................. page 62

12 Lien—Loss of—Perm itting owners to retain  
wages.—A  master who, after receiving a portion 
of his wages from the managing owners, elects to 
allow the balance to remain in  their hands at 
interest, by so doing loses his lien, and cannot 
recover the balance in  rem , but i f  he has had no 
opportunity of receiving his wages, or has been 
refused payment of them on demand, the mere 
fact of his allowing them to remain in the manag
ing owners’ hands after they become due w ill not 
deprive him of his remedy. (Adm. Div.) The

13 Misconduct—Dismissal—Forfeiture of r ig h t to
damages— Mortgagee—Taking ship to sea.— The
taking away by a master of a ship to sea, after 
she has been taken possession of by the mort
gagees against their wishes, is such misconduct, 
even when done by the orders of the mortgagor, 
his original employer, as w ill disentitle him to 
recover in  an action in  rem as against the mort
gagees any compensation for dismissal by the 
mortgagees, upon their recovering possession of 
the vessel, before the term of his engagement has 
expired. (Adm. Div.) The F a irport..................  348

See Practice, No. 31.

MATERIAL MEN.
See Necessaries—Practice, No. 35.

MEASURE OF DAMAGES.
See Carriage of Goods, Nos. 5, 23,29,30 Collision,

Nos. 11 to 20.

m e r c a n t il e  l a w  a m e n d m e n t  (SCOT.
LAND) ACT 1856.

See Sale of Ship, No. 2

MERCHANT SHIPPING ACTS.
See Carriage of Goods, Nos. 8, 9, 10-CoUmon Nos.

3 25 34, 53, 55, 85—General Average, Nos. 3,4— 
mv, strr’s ’Wages and Disbursements, Nos. 1 ,2—
Poor [Rate. No. 2-Sa lvage-N o. Vo-Seaman's 
Discharge— Wages, Nos. 3, -7.

“  MERCHANT’S RISK.”
See General Average, No. 1.

MERSEY.
See Collision, No. 28.

MISCONDUCT OF SALVORS.
See Salvage, Nos. 30,31.

MISDIRECTION.
See Charter-party, No. 9.

MORTGAGOR AND MORTGAGEE.
See Marine Insurance, No. 13—Master’s Wages 

and Disbursements, No. 13 Practice, Nos, 14,35.

NARROW CHANNEL.
See Collision, Nos. 79, 80.

NAVIGABLE RIVER.
See Collision, No. 93.



X X V I MARITIME LAW CASES

SUBJECTS OF CASES.

NECESSARIES.
1. Advance to managing owner—Bight against
ship.— The plaintiffs, shipbrokers, had made 
advances to the managing owner of a foreign 
ehip for purposes other than the ship. The 
managing owner applied for a further advance, 
but the freight of the ship being in  the hands of 
other persons, the plaintiffs refused, but agreed 
to supply money for necessaries for the ship, 
provided they could get security for the sums 
advanced. The plaintiffs handed a cheque for 
3501. to the managing owner as though for the 
purchase of necessaries, and this cheque the 
managing owner handed back to the plaintiffs in 
part payment of the old advance. A t the same 
time the plaintiffs made a further advance of 
2001. for necessaries to the managing owner, and 
i t  was agreed that, in  consideration of the amount 
of the two advances for neoessaries supplied, the 
managing owner should return the amount w ith 
interest and charges, and that the plaintiffs 
should be at liberty to cover the amount by in
surance on the ship. Held that, under the c ir
cumstances, the plaintiffs were entitled to 
recover so much of 350J. as had been actually 
expended in  necessaries (semble, because the 
transaction enabled the managing owner to 
expend that sum, or part thereof, in  necessaries.) 
(Adm.) The Heinrich Bjorn ...................... page 145

2. Advance to managing owner—Bights of Lender 
—Material men.—A oontract entered into w ith 
the managing owner of a ship for a loan of money 
to be laid out in necessaries places the lender in 
the same position as a material man supplying 
the goods. (Ct. of App.) The Heinrich Bjorn... 391

3. Lien—M aterial men— British ship—Purchase 
fo r  value— Vice-Admiralty Court Act 1863, s. 10, 
sub-sect. 10.—Materialmen supplying necessaries 
to a B ritish ship in a possession in whioh a Vice- 
Admiralty court is established, do not, under the 
Vioe-Admiralty Courts Act 1863, s. 10, sub-sect.
10, acquire a maritime lien, and the ship when 
in the hands of subsequent purchasers for value 
without notice of the debt cannot be made 
chargeable w ith the necessaries. (Priv. Co.) The 
Bio U n to ..................................................................  224

4. Lien—Material men— Foreign ship—Purchase 
fo r value—3 df 4 Viet. c. 55, s. 6.—3 & 4 Viet. o.
65, s. 6, does not oreate a maritime lien in res- 
pect of necessaries supplied to a foreign ship, 
and hence material men cannot enforce their claim 
by proceedings in  rem against the ship when in 
the hands of subsequent purchasers for value.
(Ct. of App.) The Heinrich B jo rn ......................  391

5. Premiums of insurance— Security for advances.
•—Premiums paid by a shipbroker at the owner’s 
request, to procure insurance on the ship, for the 
purpose of covering advances for necessaries 
made by the shipbroker, are not themselves 
necessaries. (Adm.) The Heinrich Bjorn ......  145

6. P rio rity  of liens—Possessory lien—Material
men.—Material men who have a possessory lien 
on a foreign ship are entitled to be paid out of 
the proceeds of the sale of such ship in priority 
to other material men having no such lien, not
withstanding that the la tte r have recovered 
judgment against the ship before the material 
men having the lion have recovered judgment 
against the ship. (Adm.) The Immacolata 
Concezione ..............................................................  208

7. Priority of liens—Possessory lien—Material 
men—Seamen’s waqes.—As against material men 
having a possessory lien a mariner’s claim for 
wages earned before tha t lien commenced, v ia ti
cum, subsistence money for the time between 
leaving the ship and returning home, and the

costs of the action to recover such wageB, &c., 
rank before the claim of the material men, but 
aliter as to the claim for wages earned after the 
possessory lien oommenced. (Adm.) The Imma
colata Concezione ..........................................  page 208

See Bottomry, Nos. 1, 2, 4—Practice, No. 14.

NOTICE.
See Carriage of Goods, Nos. 8, 9, 10—Stoppage in

Transitu.

OBSTRUCTION TO NAVIGATION.
See Collision, No. 93— Wrecks Bemoval.

OVERTAKING SHIP.
See Collision, No. 59.

PART OWNERS.
See Shipowners.

PARTICULAR AVERAGE.
See General Average, No. 2.

PASSENGER.
See Carriage of Passengers— County Courts Admi

ra lty Jurisdiction— Collision, Nos. 31, 33.

PASSING OF PROPERTY.
See Bills of Lading Act.

PAYMENT INTO COURT.
See L im ita tion of L iab ility , Nos. 9, 10—Salvage,

Nos. 18, 32.

PERILS OF THE SEAS.
See Carriage of Goods, Nos. 19, 20, 23, 24— General 

Average, No. 2—Marine Insurance, No. 18.

PILOT.
See Collision, Nos. 1 to 6.

PILOTAGE DISTRICT.
See Collision, No. 3.

PLEADINGS.
See Collision, No. 44—Practice, Nos. 3, 34—

Salvage, Nos. 32, 33.

PLEDGE.
See B ills  of Lading Act.

POLICY.
See Collision, No. 11 —Marine Insurance.

POOR RATE.
1. Harbour—Berwick—Bateable value — Tonnage 
dues—Harbour dues— Wet dock. — Under the 
local Acts applicable to Berwick Harbour the 
commissioners are entitled to levy harbour and 
tonnage dues on vessels entering and leaving the 
harbour, and in addition thereto to levy 2d. foi; 
every ton on any ship entering a wet dock made 
under the above Acts. The assessment com
mittee, in assessing the commissioners to the poor 
rate as occupiers of the wet dock, included the 
harbour and tonnage dues. Held, that as the wet 
dook was not the sole meritorious cause of the 
commissioners’ rights to the dues, the harbour 
and tonnage dues ought not to have been taken 
into account, but only the additional 2d. per ton 
on vessels actually using the dock. (Q. B. Div.)
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Berwick Harbour Commissioners (apps) v. Church
wardens and Ouerseers of the Parish of Tweed-
mouth (reaps.) ..............................................page 532

2. Lighthouse — Exemption from rateability —
General authority—Local authority—Merchant 
Shipping Act 1854 (17 Sf 18 Viet. c. 104), s. 430.
—The 430th section of the Merchant Shipping 
Act 1854 exempting lighthouse authorities from 
payment of rates and taxes in respect of light
houses is only applicable to lighthouses under the 
control of general lighthouse authorities, and is 
not applicable to a lighthouse under the control 
of a local authority. (Q /B . Div.) The Mersey 
Docks and Harbour Board v. The Overseers of
Llaneilian .............................................................. 248

3. Lighthouse— Telegraph station—Dwelling-house 
—Rateable value — Beneficial occupation. — A 
lighthouse, consisting of a tower and dwelling- 
house adjoining and owned by a body of public 
trustees, who have the righ t to levy such dues as 
are necessary to defray expenses and no more, is 
not rateable to the poor rate in respect of the 
tower, which consisted of a light room and tele
graph room, i t  being incapable of profitable 
occupation, but the adjoining dwelling-house is 
to be assessed at a valuation which takes into 
consideration the existence of a tower and its use 
as a lighthouse and not at its value, supposing i t  
to be disconnected from and independent of the 
tower. (Ct. of App., varying Q.B. Div.) Mersey 
Docks and Harbour Board v. Overseers of 
Llaneilian ......................................................  248, 358

POET.
See Carriage of Goods, Nos. 14, 15, 16, 25.

POET OF BEFUGE.
See General Average, No. 2.

POSSESSOEY LIEN .
See Necessaries, Nos. 6, 7—Practice, No. 35.

PEACTIOE.
1. Action inrem—Power to add parties— Collision 
—  Clause under Lord Campbell's Act—R. S. C., 
Order XVI., r. 11.—Plaintiffs commenced an 
action in  rem under Lord Campbell’s Aot on the 
4 th-Jan. 1884 in respect of loss of life by collision 
at sea on the 10th Jan. 1883. A fter the 10th 
Jan. 1884, i t  having been decided m the interim 
by the Court of Appeal that the Admiralty Court 
had no jurisdiction in such actions, the P on tiffs  
applied to add as defendants the owners of the 
wrongdoing ship personally. Application refused 
upon the ground that, under the prevision of 
Order X V I r. 11, proceedings against the parties 
proposed to be added would only be deemed to
h ave  commenced from the date of the service
upon them of the w rit of summons, and hence the 
action would not have beencommenced agamst 
them w ith in the time provide y 
bell’s Act, and the court being of opinion that i t
V j Q/irl narties &s defendants iwhad no power to add paruca
personam in  an action in  rem, S , . 
not to make the order merely because the objec
tion as to time was an objection which ought 
stric tly  to be taken at a later stage. ( • ^65

£ hid m ™ s lt lUof Claim-Counter-claim for larger
amount—Judgment upon c la im -K -N  U , vraer 
XL., r. 11.—-Where the plaintiff’s claim for 
freight is admitted, but the defendan s se UP
counter-c la im  fo r  dam ages for breach o a co
of carriage for a larger amount, the plaintiff is not 
entitled to judgment upon the claim, under

XL., r. 11, as upon an admission in the pleadings.
(Q. B. Div.) Mersey Steamship Company Limited 
v. Shuttleworth and Co..................................... page 48

3. Admission of claim—Frivolous counter-claim—
Judgment on admission.—Semble, where a plain
t iff ’s claim for freight is admitted, but the defen
dants set np a counter-claim which is clearly 
frivolous for damages for breach of contract of 
carriage for a larger amount, the p la in tiff would 
be entitled to judgment on his claim, and to have 
the sum claimed brought into court to await the 
result of the action. (Q. B. Div.) Mersey Steam
ship Company Limited v. Shuttleworth and Co.... 48

4. Appeal— Costs—Judgment affirmed fo r different
reasons.—In  a damage action where the judgment 
of the court below was affirmed, but for reasons 
other than those given by the judge below, the 
Court of Appeal ordered each party to pay his own 
costs. (Ct. of App.) The Dunelm......................  304

5. Appeal— Withdrawal of notice—Effect on cross
appeal—R. S. C., Order L V II I . ,  r. 6.—Where an 
appellant withdraws his appeal after the respon
dent has given notice of motion by way of cross
appeal under Order L V III., r. 6, should the respon
dent, determine to continue w ith  his cross-appeal, 
his cross-notice w ill be treated as a substantive 
notice of appeal, in  which case the original appell
ant may give a cross-notice of appeal tha t he 
intends to bring forward the subject-matter of
his original appeal. (Ct. of App.) The Beeswing 335

6. Appeal from County Court—Time for—County
Courts Admiralty Jurisdiction Act 1868, s. 27— 
County Courts Act 1875—The power conferred 
by sect. 27 of the County Courts Admiralty Juris
diction Act 1868 to extend the time within which 
an instrument of appeal may be lodged, provided 
sufficient cause be shown, is not altered or cur
tailed by sect. 6 of the County Courts Act 1875, 
this la tter section merely providing an alternative 
mode of appeal. (Adm.) The Humber........ . 181

7. Arrest by telegram—Issue of warrant—Removal
from custody of Custom House officer— Contempt of 
court—R. S. C., Order IX ., r. 12.-—I t  having been 
the practice of the Admiralty Court and of the 
Admiralty Division to give directions by tele
graph to the officers of customs to arrest 
a ship immediately on the issue of the warrant 
and before the warrant itself can have reached 
the officer, such arrest is valid, and if  the 
owner or master remove her out of the jiT-a- 
diction after the officer of customs has t. ■■ -  
possession of her, he is gu ilty of contempt . 
court, notwithstanding the provisions of Order 
IX ., r. 12, as to the mode in which service of 
the warrant is to be effected. (Adm. Div.) The 
Seraglio .......................................... ..................... . 421

8. Collision—Damage to ship and cargo—Action by 
ship discontinued by consent—Ships held both to 
blame in  cargo action—Lim itation proceedings—
Right of ship to claim.—Owners of ship and 
owners of cargo laden on board of her respectively 
instituted actions in  rent against another ship for 
damage by collision. In  the ship action the fol
lowing agreement was signed by the parties:
“  We hereby consent to this action being discon
tinued without costs on the ground of inevi
table accident,”  and the registrar made an order 
thereon discontinuing the action. In  the cargo 
action both ships were held to blame, and the 
defendants therein obtained a decree lim iting 
their liability. The plaintiffs in the ship action 
then obtained an order from the judge rescinding 
the order of discontinuance, and claimed against 
the fund in the lim itation action. Held, that the 
agreement and consent order amounted to a mere 
discontinuance of the action, and not to a release
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of a ll rights possessed by the parties thereto 
against each other, and that, therefore, the plain
tiffs in the ship action were entitled to claim 
against the fund. (Ct. of App., affirming the 
Adm. Div.) Ardandhu..........................page 573, 594

9. Collision—Loss of ship amd cargo—Action by 
ship dismissed by consent—Ships held both to blame 
in  cargo action—Lim itation proceedings—Right of 
ship to claim.—Where owners of ship and owners 
of the cargo laden on hoard of her respectively in
stitute actions against another ship for damage by 
collision, and in the ship aotion judgment is, by 
the consent of the parties, given, dismissing the 
action, but in the cargo action both ships are held 
to blame, and subsequently the defendants ins ti
tuted an action for lim itation of liab ility , the judg
ment in the ship action cannot be set aside by an 
order of the registrar in the absence of the plain
tiffs in  the cargo action, so as to enable the 
plaintiffs in the ship aotion to claim in the lim i
tation action. Semble, the judgment in the ship 
action could only be set aside by the court itself 
upon the whole of the facts and the parties affected 
being brought before i t ; and quaere whether any 
suoh order ought to be made. (Ct. of App.) The 
Bellca irn ..................................................................  503

10. Commission on bail—Costs—Damages—Discon- 
tinuance.—A successful defendant in an action in  
rem, where the action is decided in his favour or 
discontinued, cannot recover as costs the com
mission paid by him for bail to release his ship from 
arrest, though he may in some instances, where 
the arrest is made maid fide or w ith gross negli
gence,(recover i t  as damages. (Adm.) The Numida;
The Collingrove ......................................................  483

11. Costs—Action without authority—Knowledge of
proceedings—Setting aside.—Where a shipowner 
applied to the court to set aside an order con
demning him in the costs of unsuccessful legal 
proceedings taken in his behalf by the managing 
owner, on the ground that the proceedings had 
been instituted without his knowledge, consent, or 
ratification, and that the first intimation he had 
of the proceedings was a notice received by him 
about a month previous to the present application 
condemning him in the costs of snch proceedings, 
the Court refused to grant the application, as i t  
did not appear that the applicant, though he had 
no knowledge of the institution of, was not aware 
of the pendency of the proceedings, and because 
he had not at once applied to the oourt on be
coming aware of the proceedings, instead of 
delaying to take any steps for over a month. 
(Adm. Div.) The B e llca irn ..................................  582

12. Costs — Counsel’s fees— Collision —  Registrar’s 
discretion.—In  any action for damage by collision 
where, the damage to one vessel amounting to 
20,000(., and to the other vessel to 20001., three 
counsel were instructed on behalf of the plaintiffs, 
and the fees marked on their briefs were respec
tively seventy-five guineas, fifty  guineas,and th ir ty  
guineas, and the registrar, on taxation, reduced 
these fees to sixty guineas, forty guineas, and 
twenty-seven guineas ; the Court, on appeal from 
the taxation, allowed the original fees, holding 
that they were proper fees in a case of that 
magnitude. (Adm. Div.) The City of Lucknow 340

13. Costs—Detention of witnesses.—Semble, the cost 
of detaining witnesses on shore may be allowed, 
although such witnesses are not called at the tria l.
This is a matter in the discretion of the registrar. 
(Adm. Div.) The City of Lucknow......................  340

14. Costs—Marshal’s fees— Sale of ship—Mortgagees 
intervening —  Necessaries action.—Where mort
gagees intervened in a necessaries action which 
was discontinued by the plaintiff before coming to

tria l, the Court directed that the marshal’s fees 
occasioned by the sale of the ship, which was 
ordered on the application of the mortgagees, 
should be borne by the mortgagees, who had 
received the proceeds of the sale, and for whose 
benefit i t  had been made. (Adm. Div.) The 
Colonsay .................................. ..................... .page 545

15. Costs—Printed evidence fo r use in  court—Colli
sion—R. S. C., Order LXVI., r. 7, and Ap
pendix N.—In  consequence of the negligent 
navigation of the M. the steamship P. M. came 
into collision w ith the M. and with the D. In  a 
damage action instituted by the owners of the 
P. M. against the iff., the plaintiffs were success
ful. In  a damage action, instituted by the owners 
of the D. against the iff. to recover damages 
arising out of the collision between the D. and 
the P. iff., the plaintiffs were successful. In  this 
latter action, by agreement between the parties, 
the evidence in the first aotion, which had been 
printed in the form of a record for the purposes of 
appeal, was admitted, and was supplied to the 
plaintiffs by the owners of the P. iff., the defen
dants refusing to provide them w ith  it. The 
registrar, on taxation, allowed the plaintiffs, the 
owners of the D., the amount paid by them to 
the owners of the P. iff. for the printed evidence, 
and 3d. per folio for this printed evidenoe pro
vided for the use of counsel in court in accordance 
w ith the terms of Appendix X. of the Rules of the 
Supreme Court 1883. On objection to the regis
tra r ’s taxation the Court refused to disallow the
3d. per folio. (Adm. Div.) The Mammoth......  289

16. Costs—Several claims—Ship sold in  one action 
—Right to costs of sale.—Where, owing to the pro
ceedings of one of several claimants against a 
ship, she is sold and the proceeds paid into court, 
so as to be available for a ll the claims, the party 
at whose instigation the ship is sold, though his 
claim is postponed after the others, is entitled to 
his costs up to and inclusive of the sale. (Adm.)
The Immacolata Concezione ..................................  208

17. Costs—Three Counsel—Collision action—Regis
trar's discretion.—In a collision action where the 
tr ia l promised to be protracted, and the damage 
done exceeded 20001., the Court refused to inter
fere w ith the registrar’s discretion in allowing the 
costs of three counsel. (Adm. Div.) The Mam
moth.........................................................................  289

18. Counter-claim— Cross action—Admiralty Court 
Actl861,s. 34.—The words “ cross-action *’ insect.
34 of the Admiralty Court Act 1861 cover a 
counter-claim, and the court w ill stay a collision 
aotion t i l l  security is given for a oounter-claim 
when covered by that section. (Ct. of App.) The 
Newbattle .............................................................. 356

19. Court of Appeal—Equal division—Decision not 
binding.—Although, in consequence of the Court 
of Appeal being equally divided in opinion, the 
decision of the court below stands, yet the Court 
of Appeal is not bound thereby on a subsequent 
occasion, though semble (per Brett, M.R.) i t  is 
otherwise in the case of the House of Lords.
(Ct. of App.) The Vera Cruz ..............................  270

20. Default proceedings—Action in  rem—Sale of 
foreign ship—Necessary affidavit.—The court w ill 
not order the sale of a foreign ship in a default 
action in  rem merely on the affidavit to lead the 
warrant and the report of the marshal alleging 
that i t  is desirable the ship should be sold, but i t  
further requires an affidavit verifying the cause 
of action and stating that no appearance has been 
entered on behalf of the ship. (Adm. Div.) The 
Hercules .................................................................. 545

21. Discovery—Security fo r costs—R. S. C., Order 
XXXI., rr. 25, 26.—The court or a judge is not
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bound under Order XXXI., r. 25, to ? y
dispensing w ith security for coats of ¿ « c o w
because both parties consent to P ^  and
such security. (Ct. of App-) » ...page 175
Kerchevalv. Stunmore, Weston, an -

22. Double litigation—Lis ^ ^ f ^ e e d i n g s . -
■—Actions m  rem— Bait h™» J -„„Hinted iu 
Where a collision action was re.
Holland in  which the defendants between
leased upon a letter of guaranty g sequently 
the parties, and the plaintiffs subseq ^  
instituted a second action in i  dmiralty
re-arrested the vessel, the C o u r t of A d m ^ .
stayod the second action and rele B j j .;
The Court of Appeal (Baggallay and ,, be;ng 
Brett, M.R. dissentiente) affirme being in
of opinion that the letter o f guarantee b e in g ^  
principle equivalent to bail, th nd thatings in this country were vexatious, a n d ^ ^
having the power to stay them y g or (Ct. 
the circumstances, to exercise that power.  ̂
of App.) The Christiansborg ■ ........'rnlUsion

23. Double litig a tio n —Bes a lib ipen  iioTC
- H ig h  Cou r t - V i c e M r a U y  Court
— Stay of proceedings.--'7?1016’., area that 
action in  personam for collision, Institution of 
the defendants had, prior to t ed proceed-
the action in the High CP-M nstHuted P 
mgs m  rn n  against the p colHsion in a
damages in respect of the , c0 where
Vice-Admiralty Court near to ons
the collision occurred, the Cour . Court
stayed all further proceedings 1 had been
until after the Vice-Admiralty action 
heard. (Adm.) The Peshawur ^

24. Double litigation—Bee Execution —
and foreign courts — Judg l t hough a plain-
Election—Stay of proceedings. two ae-
t if f  may be put to his e le c tio n  between ^
tions, where one is in  an Eng vexation, the 
other abroad, on the ffr°uu . .„ utieation vexa-court w ill not consider the double l i t i g ^  ^  ^
tioua, where there are subs c0Untries, as
duce the plaintiff to sue m ^  action, but 
where he can get a jndgme one country
e xecu tion  is  m ore  easily ob \ Peruvian
than in the other. (Ct. °  , 'tj# ..............
Guano Company Lim ited  v. ¿ens—-English

25. Double litigation—Les a i - t  V ^  ^  identical 
and foreign courts Subjec - _Where an

Election—Stay of against P- and
action was brought in ® g cargoes, damages, 
Co. claiming delivery of s . 0f  the car-
and an injunction agams P plaintiffs, and 
goes, which were and another
were then in shlPsm a French court by the 
action was commenced defendants for
same plaintiffs against t  ¡mil cargoes
six of the same oarf°®8V ranoe after the institu- 
having been removed to cargoes sold
tion of the English " ^ „ T g  Bafon, V.C.)
by D. and Co., i t  was held (aihrM Texatl0US,
that the double proceetogS t  ^  to be put
■and therefore the plamti wouia proceed in
to their election whether of App.)
the French or English a , v Bockvoldt
Peruvian Guano Company ^ —Co-owner-

26. Interrogatories—Severa f  ecurity  fo r costsship Option-Separate deposit- a c0_
- R .  S. C., Order XXXI., r  .2  & managing owner 
ownership action, brougn j  imt  to recover a 
against his co-owners for an interrogate the
balance, the plaintiff sought to be ^
defendants, who were numerous defen.
pensed from making the u Jagb t to be made 
dants contending tha t a dep

88

29

29

571

197

. „„oh defendant interrogated, the 
in respect o£ e a o i of  5l.; and l 0s. for eachCourt ordered a deposit o ^
additional folio oyer nve a 479
r>iT ) The Whickham ................... " "  v a

l '  ■ j  „  „ f  nnrties—Defendants— Discretion of27. Joinder o f^a riie  _ b  S a> 0rderXn . ,  r
i f  SV n o ™ a p p lie a tio n  in an action against
11.—Upon ,i,,malre to cargo, under Order
shipowners f  *  degfendant or defendants on
XVI., r. 11. y other defendants be added, the 
the record, 1th exercise a discretion, and the
court or judge m y i t  ia shown that the
order w ill uotbemarm ^  ^  the par.
non-joinder comp „  the presence before
tie 8 t0 t^ ^ d i t i o u X a r t i e B  Fs necessary in
the cour‘ aableddthe court effectually and corn-
order to enable tn settle all the ques-

ic te^ to adjudicate up^se Qr „  (Q B

"Teduc and Co. v. Ward and others 
v  1 , ,,, default—Action in  rem—Motion

28. Judgment by defa XXVII-, r. 11.—
fo r  judgment • 2 d faui t  actions m
AS Undr  to proved ’ as i f  the defendant had 
rem are to p r as to setting down
appeared, Ord judgment where the
an action ^1 dcfalllt in pleading, applies to
defenda judgment therein is to be ob-
t e i n e d "  the provisions of that rule. (Adm.)

The Spero uit—Action in  rem—Time—
29. Judgment by /  Order X I I I . ,  r. 12.—In

Buies 0/ Supreme ^  Qre the piainti£E can 
default action 0rder X III., r. 12, the ten
?  iith h F  which the defendants might have 
d?yS.i r ^ s t  have elapsed, and notice of tr ia l
g a tn iis *  218

/ Z ni  of tr ia l—Action in  rem—Jury—Discretion
3°. Mode of XXXFI^ 4, 6, 7.-Actionsmn

—K. o. , d„d from the operation of Order 
XXXVI r  6, giving the parties an absolute right 

tr ia l With a jury by v ir t i j of the provisions of 
to tna i 4 and hence applications for a
°rder XX ■, such cases are to be made 
tr ia l w ith 3 ¿ X V I  r. 7 (a), which gives the
SS.°S5iKiis.«.¿A.-«-. («•»< w
’i " ! .  The Temple Bar.........................................

a l Mode of tr ia l-A c tio n  in  rem-Master s wages- 
J ju ry -D is c re tio n .- In  an action in  rem for 

1 > mogpQ and disbursements set down for
S  It%Teg1 s“ zes\ where the judge of the 
Admiralty Division had in his discretion refused 
W  ow a tria l by jury, the Court of Appeal
declined to interfere w ith such discretion.. (Ct.

32 Notice Of action—Form — Letter. Where a 
notice of action is required the notice given 
should not be construed strictly, but a letter,

W h merely states that damage has been 
Stained for which the defendants w ill be held 

1 1 1  is sot a notice of action. (Priv. Co.) 
t/nion Steamship Company of New Zealand v.
Melbourne. Harbour Commissioners....................

gg Notice of action— Harbour commissioners— 
Officers —Where harbour commissioners were con
stituted by Act of Parliament and a section of 
th " Act required notice of action to be given to 
“  any person for anything done by him under this 
Act"- ”  Held (affirming the decision of the court 
bolowl that the fact that this section occurred in 
a part of the Act headed “  Officers’’ could not 
be held to lim it i t  to acts done by officers of the 
commissioners, but that the commissioners as a 
body were entitled to notice of aotion. (Priv. Co.)
Union Steamship Company of New Zealand v. 
Melbourne Harbour Commissioners......................  222

222
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34. —Pleadings—Form—R. S. C., Order XIX., r. 5.
—The forms of pleading under Order X IX., r. 5, 
are not under a ll circumstances to be rig idly 
complied with, but are rather to be taken as the 
class of pleading i t  is desired to introduce. 
(Adm.) The Isis ..........................................page 155

35. Priority of claims—Costs—Sale of ship—Mort
gagee-Material men.—Where after the com
mencement of a mortgage action against a 
British ship whose owners were domiciled in this 
country, material men w ith a possessory lien on 
the ship intervened, and the ship was sold by 
order of the oourt, but the proceeds proved only 
sufficient to satisfy the claim of the material men, 
the Court ordered that the taxed costs of the 
plaintiff in  the mortgage action up to the date 
of the sale of the ship should be paid out of suoh 
proceeds. (Adm.) The Sherbro'..........................  88

36. Reference— Costs— Collision—More than one-
th ird  of claim disallowed—Discretion.—The rule 
of the Admiralty Court, in damage actions, that 
where more than a th ird  of the plaintiff’s claim 
at the reference is disallowed he is condemned 
in the costs of the [reference, is not a hard and 
fast rule fettering the judge’s discretion, and the 
judge is entitled, and ought to exercise his dis
cretion as to costs according to the oircumstances 
of each particular case. (Ct. of App.) The 
Friedeberg .............................................................. 426

37. Registrar’s report— Confirmation—No objection
thereto—Right to payment.—A  report of the 
registrar and merchants does not necessarily 
stand confirmed by reason of the defendants 
failing to take objection thereto within the time 
provided for in rule 117 of the Admiralty Court 
Buies 1859, so as to absolutely entitle the plain
tiffs to payment to them by the defendants of a 
sum of money which the court is of opinion ought 
not to have been allowed them in the report. 
(Adm.) The Thyatira ..........................................  178

38. Registrar’s report— Objection to— Time foi—  
Extension.—The court has power to extend the 
time within which objection to the report of the 
registrar and merchants may be taken. (Adm.)
The T h ya tira .......................................................... 178

39. Sale of ship by marshal—Private contract—
Appraisement — Several claims—Assent of and 
notice to claimants.—In an action for master’s 
wages and disbursements, where the ship pro
ceeded against was subject to other claims by 
mortgagees and material men, the Court upon 
motion, no opposition being offered, ordered an 
official appraisement of the ship to be made, and 
the ship to be sold by the marshal by private 
contract for a sum of money not less than -the 
appraisement, upon proof that the mortgagees 
assented to such sale, and that notice of the 
motion had been served upon all the claimants. 
(Adm.) The P lane t..............................................  144

40. Service of w rit—Action in  rem—Solicitors—
Marshal.—In an action in  rem, service of the 
w rit of summons by a solicitor or his clerk, and 
not by the marshal, is a valid service. (Adm. 
Div.) The Solis...................................................... 368

41. Service of w rit out of jurisdiction—Action 
against underwriters—Co-defendants servedwithin 
jurisdiction—R. S. G., Order X I., r. 1 (g).—'The 
provisions of Order XL, r. 1 (g.) allowing service 
out of the jurisdiction where any person out of 
the jurisdiction is a necessary party to an action 
properly brought against some other person 
within the jurisdiction are applicable to the case 
of an action on a policy of marine insurance 
against several underwriters some of whom are 
w ith in the jurisdiction and others resident in

Scotland. (Q.B.Div.) The Steamship Thanemore 
Limited v. Thompson and others.'.................page 398

42. Solicitors costs—Lien—Ita lia n  ship—Expenses 
of sending of crew home—Payment by Ita lian  
Government—Charge by Ita lia n  Code—23 if  24 
Viet. c. 127, v. 28.—Solicitors for defendants in a 
salvage action against a foreign ship, who are 
entitled to a charge upon the ship, or the 
proceeds thereof, for their costs and expanses 
incurred in the preservation of the property, do 
not take priority of the olaim of the foreign 
Government, who, on the abandonment of the 
ship by her owners, are entitled, by the pro
visions of their Code, to a lien upon the ship, or 
the proceeds, for the expenses of sending back 
the ship’s crew to their own country. (Adm.)
The Livietta  .......................................................... 151

43. Solicitor’s costs—Ita lian  ship—Expenses of send
ing crew home—Payment by Ita lian  Government 
— Charge by Ita lian  Code—23 if  24 Viet. c. 127, 
s. 28.—An Italian ship was brought into a British 
port by salvors. A salvage action having been 
instituted, the ship was sold by order of the court, 
and a sum was awarded out of the proceeds to 
the salvors. After payment of that sum, and the 
costs of the plaintiffs, a balance of 60J. 10s. 3d. 
remained in court. The defendants’ solicitors 
had incurred expenses in pumping the ship, 
paying the marshal’s possession fees, &c., and 
claimed a charging order upon the balance in 
court for such expenses, and sought payment out 
of such balance to them. The Ita lian Govern
ment, through their consul in this country, had 
sent home the crew of the ship, and had incurred 
expenses by so doing. By Italian law such last- 
mentioned expenses are a lien upon the ship.
The Ita lian consul opposed payment out to the 
defendants’ solicitors, and claimed p rio rity  for 
the lien of the Ita lian Government. Held, that 
the Italian Government was entitled to such 
priority. (Adm.) The Livietta  ..........................  151

44. Solicitors’ costs—Settlement by parties— Order
on defendants— Collusion.—In a wages action, 
where the defendants offect a settlement behind 
the back of the plaintiffs’ solicitor, and the 
plaintiffs fa il to pay their solicitor’s costs, the 
solicitor cannot obtain an order that the defen
dants should pay his costs, unless he show clearly 
that in making the compromise there has been 
collusion between the parties w ith  the intention 
of depriving him of his lien. (Ct. of App.) The 
Mope.......................................................................... 126

45. Third party—Indemnity—Express or implied—
Damage to cargo—Order XVI., r. 48—Where a 
defendant claims to be entitled to indemnity 
over against a person not a party to the action 
leave w ill not be given under Order XVI., r. 48, 
to serve on him a third-party notice, unless the 
claim is on a contract of indemnity express or 
implied. (Ct. of App.) Spiller v. The Bristol 
Steam Navigation Company .................................  228

46. Trin ity  Masters — Functions —• Questions of
nautical skill—Judge.—Per Brett, M .B .: The 
functions of the nautical assessors being to assist 
the judge by the ir advice, and not to control his 
decision, where the judge differs from his assessors 
on questions of nautical sk ill he is not bound by 
their opinion. (Ct. of App.) The Beryl...............  321

See Bottomry, No. 3—Carriage of Goods, Nos. 29, 31,
32—Charter-party, Nos. 7, 8,9— Collision, Nos. 7 
to 10. 35 to 50—Lim itation of L iab ility , Nos. 8,
9,10—Salvage, Nos. 32 to 36.

PRELIMINARY ACT.
See Collision, Nos. 45, 46, 47,
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PREMIUMS.
See Bottomry, No. 4—Carriage of Goods, No. 30—

Necessaries, No. 5.

PREROGATIVE OE CROWN.
See Lim itation of L iab ility , Nos. 2, 3.

p r in c ip a l  a n d  a g e n t .
Marine insurance— Undisclosed principal—Foreign 

Consignor-B ight to insurance money.-Where 
goods are consigned to persons who, knowing that 
the consignor is acting for an undisclosed prin
cipal, insure the goods whilst ontheirTOyagcm 
their own names for the benefit of all parties 
interested, and on the ship carrying the goods 
being totally lost receive the money due on the 
policy, the undisclosed principal is entitled to 
recover this money (less expenses m respect of 
the insurance) against the consignees who cannot 
set i t  off against the balance of their general
account w ith  the consignor. (H .o fL . )  Mildred,
Goyeneche, and Go. v. Maspons y Herman) page 18.2

See Carriage of Goods, Nos 2, 32-Charter-party,
Nos. 3, 4—Marine Insurance, No. 3.

p r io r it y  o f  l ie n s .
See Collision, No. 29—Necessaries, Nos. 6, 7—

Practice, No. 35.

PRIVY COUNCIL.
See Salvage, No. 9.

RATIFICATION.
See Charter-party, No. 4.

RATS.
See Carriage of Goods, No. 24.

RECEIVER OF WRECK.
See Collision, No. 36.

r e g is t r a r  a n d  m e r c h a n t s .
gee Bottomry No. 4—Collision, Nos. 8, 9—Practice,See B o ttcm ry ,*^  ^  g?> 3S_ 8hipowners> No. U .

REGULATIONS FOR PREVENTING COLLI-R E G U L A ilu  S I0N S  A T  gEA

See Collision, Nos. 4, 14, 25, 26, 51 to 83, 85.

RE-INSURANCE.
See Marine Insurance, Nos. 14, 15.

RELOADING.
See Carriage of Goods, Nos. 5 , 28-General Average,

Ho.

REMOVAL OF WRECKS ACT 1877.
See Collision, No. 42-W recks Removal.

RES JUDICATA.
See Sale of Ship, No. 1.

RESHIPMENT.

See Carriage of Goods, Nos. 5, 28-G eneral Average,
No. 2.

RESTRAINT.
1. Bond far safe retu rn — Conditions— Value— 
Practice.—In an action of restraint tho proper 
form of bond is a bond for safe return, and no 
a bond to answer judgment in the action, ihe____

bond w ill be conditioned to the appraised or 
agreed value of the plaintiffs shares, and not to 
double the value of such shares. (Adm. Div.)
The Robert Dickinson..................................... page 341

2. Bond for safe return to particular port— 
Duration of—Second action—Right to bring.— 
Where minority owners have instituted an action 
of restraint claiming security for the safe return 
of the ship to a named port within the jurisdic
tion, and a bond is given by the defendants for 
that purpose, such bond remains in force until 
the ship returns to that port, and the plaintiffs 
are not entitled to institute another action for 
further security upon the ship’s return to another 
port w ith in the jurisdiction, and i f  such second 
action is instituted i t  w ill be dismissed w ith costs. 
(Adm. Div.) The Regalia.....................................  338

RIGHT OF ACTION.
See Seamen’s Discharge.

“ RISK OF COLLISION.”
See Collision, Nos. 54, 76 to 78.

RULES OF SUPREME COURT.
See Bottomry, No. 3—Collision, No. 39, 45, 50— 

Practice, Nos. 1, 2, 3, 5, 7,15, 21, 26 to 30, 34,
40, 41, 45—Salvage—Nos. 33 to 36—Shipoivner,
No. 5.

RUNNING DAYS.
See Carriage of Goods, Nos. 14, 15, 16, 17.

SAILING SHIP.
See Collision, Nos. 55, 64, 65, 72.

ST. KATHARINE’S DOCK ACT 1864.
“  Vessel ”  — Barge —- Harbours, Docks, and Piers 

Clauses Act 1847, ss. 3. 4.—A bargo simply 
propelled by oars is not a “ vessel”  within the 
meaning of sect. 101 of the London and St. 
Katharine’s Dock Act 1864, notwithstanding that 
the Harbours, Docks, and Piers Clauses Aot 1847 
incorporated therewith provides that the word 
“  vessel ”  shall include ship, boat, lighter, and 
craft of every kind, and whether navigated by 
steam or otherwise, and hence a barge owner is 
not liable under that seotion to a penalty for 
leaving his barge in  the docks without any person 
on board. (Q. B- Div.) Hedges and Son (apps.) 
v. The London and St. Katharine’s Docks Com- 
pany (resps.) .........................................................  539

SALE OF GOODS.
1 B ill of lading—Duty to forward—Duty to 
accept—Delay.—Per Brett, M.R. : In  a contract 
for the sale of goods to be carried by ship to 
their destination i t  is implied that the shipper 
w ill forward the b ill of lading w ith reasonable 
diligence, and if  he do so, the purchaser cannot 
refuse to accept the goods because he gets the 
b ill of admg after the arrival of the ship, and 
after charges in the nature of demurrage have 
been incurred. (Ct. of App.) Sanders Brothers
V. Maclean ............■ • • • ■ •  ■■: ........ ........... ■■■■■■■ 160

2 Payment against b ill af lading—One only ten
dered—Duty of vendee—Where goods aro bought 
ahroad payment to be made in London in exchange 
for bffis of lading, and one of a set of bills of 
lading made in  parts is tendered to the vendee while 
the goods are s till on the voyage, he is not en
titled to refuse to accept the b ill of lading merely 
on the ground that by taking one he runs the risk 
of the shipper or other person dealing fraudu-
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lently w ith the other parts, hut he is hound to 
accept the goods and pay for them in accordance 
w ith the terms of his contraot. (Ct. of App.)
Sanders Brothers v. Maclean...,.....................page 160

3, Payment by bills of exchange—Appropriation of 
shipments to payment—Failure of acceptors. - 
Where a firm abroad orders goods from a firm in 
this country, and the goods are supplied by an 
agent who draws bills of exchange upon the home 
firm while he sends the goods to the foreign firm 
w ith the b ill of lading, stating that he draws 
against the shipments, there is no such appropri
ation of the shipments, or the proceeds of sale 
thereof, to meet the bills of exchange, as w ill 
enable the holders of the bills to sue the foreign 
firm on the failure of the homo firm after the 
la tter have aocepted the bills. (Ct. of App., 
affirming Ch. Div.) Phelps, Stokes, and Co. v.
Comber ................................... .........................245, 428

4. Payment by bills of exchange—Direction to charge 
against shipment—Specific appropriation.—The 
purchasers of bills of exchange, on the face of 
which there is a direction to the drawees to 
charge the amounts thereof against particu
lar shipments of goods, who do not receivo 
therewith the bills of lading, do not obtain 
thereby any lien or charge on the shipments.
The statement in the bills only amounts to a 
representation tha t the bills are regular, and 
actually drawn against shipments, and not ac
commodation bills. And even when, in addition 
to such a direction in  the b ills of exchange, the 
le tter of advice by the consignors to the con
signees incloses the b ill of lading, and states 
that against the consignments the consignors 
value on them for a particular sum in  favour of 
the b ill holder (naming him), there is no specific 
appropriation of the shipments or the proceeds 
of sale to meet the bills. (Ct. of App.) Brown, 
Shipley, and Co., v. Rough ..................................  43!

5. Payment by b ill of exchange—Direction to charge 
against shipment—Specific appropriation.—If  the 
court in F rith  v. Forbes (7 L. T. Rep. N. S. 261;
4 De G. F. & J. 409) did not rely on the special 
circumstances of that case as showing in  fact that 
a specific appropriation of the shipments to meet 
the bills of exchange had been agreed on, but 
intended to lay down as a principle of law that a 
letter of advice, inclosing the b ill of lading, and 
stating that against the consignments bills of 
exchange had been drawn in  favour of the bill- 
holder constituted a specific appropriation in 
favour of the bill-holder, the decision in F rith  v. 
Forbes is now overruled. (Ct. of App.) Brown, 
Shipley, and Co. v. Rough ..................................  43

6. Shipping documents—B il l of exchange—Accept
ance made on condition—Bight to goods— Con
signee.—Where goods are consigned to a person 
in  this country, and the consignor transmits the 
shipping documents and a b ill of exchange to a 
creditor other than the consignee, and such credi
to r hands the shipping documents to the con
signee w ith an intimation that they are at his 
disposal on his returning the b ill of exchange 
duly accepted, the consignee must either accept 
the b ill of exchange or return the documents, and 
i f  he refuses to accept the b ill of exchange, but 
nevertheless takes possession of the goods, pro
fessing to retain the b ill of lading as security for 
freight and other charges, the consignor’s credi
tor is entitled to recover from the consignee as 
damages the value of the cargo less freight and 
interest on such value. (Ch. Div.) Bew v. 
Payne, Douthwaite, and Co....................................  515

See Collision, No. 49—Marine Insurance, No. 12.

SALE OF SHIP.
1. Judgment—Res judicata—Estoppel—Shipbuild

ing agreement—Rectification.—After money has 
been paid under a judgment deciding on the con
struction of an agreement for the sale of a ship 
that the plaintiffs were not entitled to priority  over 
tho defendants, such judgment constitutes no bar 
to a subsequent action by the plaintiffs claiming 
rectification of the agreement, on the ground that 
such construction was contrary to the intention of 
the parties. (Kay, J . ; since reversed by Ct. of 
App. See next vol.) Cairdv. Moss.......... page 565

2. Passing of property—Appropriation—Scotch law
—Bankruptcy of vendor—Engine-building con
tract—Parts constructed and materials to pass— 
Mercantile Law Amendment (Scotland) Act 1856 
(19 20 Viet. c. 60), *. 1.—By the law of Scot
land the effect of the appropriation and accept
ance of a specific chattel by the contracting parties 
is to perfect the contract of sale, and to give the 
purchaser a right to demand delivery, but the pro
perty in the chattel does not pass to him un til he 
has obtained delivery under the contract; and 
sect. 1 of the Mercantile Law Amendment (Scot
land) Act 1856 (19 & 20 Viet. c. 60) imposes no 
lim itation upon tho right of the vendor’s creditors 
to attach goods in his custody un til the contract 
of sale has been so perfected, and hence where 
engineers contract w ith shipbuilders to supply 
engines for their ships, and an agreement is sub
sequently entered into between the parties by 
which i t  is stipulated that on payment being made 
on account of any ongines the portions thereof so 
far as constructed, and all materials la id down in 
the engineers’ yard for the purpose of construct
ing the same, shall become and be held as the 
absolute property of the shipbuilders subject only 
to the lien of the engineers for the payment of 
the price or any balance thereof that may remain 
due, the shipbuilders are not entitled on the 
bankruptcy of the engineers, as against the 
trusteo in bankruptcy, although they have paid 
large sums on account, to take possession of the 
materials which were in the engineers’ yard at 
the time of their bankruptcy. (H.' of L.) Seath 
and Co. v. Moore ...................... .'..........................  586

3. Passing of property—Contract for building—Dis
tress for rent— Landlord and tenant.—Aship which 
is being bu ilt under a contract providing that the 
purchaser shall pay by instalments at various 
stages of its construction, and that at the pay
ment of each instalment the property in the ship 
as completed up to that time is to vest in  the 
purchaser, is liable to distress in respeot of the 
shipbuilders’ rent, the circumstances of the case 
not coming within any of the exceptions which 
exempt goods on the premises of a tenant from 
liab ility  to distress for rent due to the landlord. 
(Pollock, B.) Clarke v. The M illw a ll Dock Com
pany..................... .......  ............................................. 462

See Practice, Nos. 14, 16, 20, 35, 39—Salvage, No.
37—Shipowners, No. 8.

SALVAGE.
1. Agreement—Master— Crew— Costs.—Where sea

men instituted a salvage action in the High Court, 
and sought to dispute an agreement made by their 
master for 2001., which the court upheld, appor
tioning 40i. to the crew, the plaintiffs were con
demned in the costs of the action. (Adm. Div.)
The Nasmyth ......... ................................................  364

2 .Agreement— Master— Crew—P riv ityo f contract.— 
Where the master of a salving ship agreed to 
render salvage services for a reasonable named 
sum the Coqrt refused, in a salvage aotion insti-
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tnted by some of the crew, to depart from the 
terms of the agreement upon the ground that the 
crew were not actual parties to it, holding that 
such a course would be prejudicial to the interests 
of commerce. (Adm. Div.) The Nasmyth 'page 364

3. Amount—Appeal—Damage sustained by salving 
ship—Loss of profit—Reduction of award. In  a 
service of considerable merit lasting for sixty-two 
hours, where the court below on a value of 
67,2001. had awarded 5000J. for the service, and 
35351. Is . M . for damages and expenses arising 
out of the service, the Court reduced the award to
a lump sum of 60001. (Priv. Co.) The De Bay 156

4. Amount—Derelict—Life salvage—Salvage of pro
perty,—In a case of salvage of a derelict the 
Court, having out of the proceeds of ship and 
cargo, amounting to 6081., awarded one-half to 
the salvors of property, awarded 1501. to life 
salvors taking off the crew, together w ith costs
to  bo th  plaintiffs. (Adm.) The Anna Helena ... 142

5. Amount—Derelict—Life andproperty—Salvage.—
I t  is not the general rule in cases of salvage of 
derelicts to give one half the value of the property 
saved, although in some cases where values are 
small and the services meritorious, i t  may be 
proper to do so. (Adm.) The Anna Helena......  142

6. .A m o u n t— D e re lic t— S a lvage  by s a il in g  ship and
steamship—Apportionment. A brig1 on a voyag© 
from Norway to Cardiff, w ith a crew of nine hands, 
fell in  with a derelict brig, in risk of imminent 
loss, between Heligoland and the Dogger Bank, 
and put a mate and two hands aboard her, who 
shortly after endeavoured to regain their own 
vessel, but their boat was swamped and one of the 
men drifted astern and was rescued by a fishing 
smack. A fte r great difficulty and much hardship 
the two men navigated the derelict in safety to 
within a few miles of Dungeness, when she was 
taken in tow by a steamship and placed in Dover 
Basin. In  consolidated actions of salvage brought 
respectively by the owners, master, and crew of 
the brig and by the owners, master, and crew of 
the steamship, the Court awarded one-half the 
value of the property salved, out of which three- 
fifths were apportioned to the salving brig. 
(Adm.) TheLivie tta ..................................... ■■■■■■

7 Amount— Services m ainly towage—Apportion
ment between owners, master, and crew.— Where 
in a salvage action, the court awarded a total 
sum of 40001., and there was no special danger 

the master or crew, and the service was mainly 
towage the Court apportioned 30001. to the 
owners of the salving ship. (Adm.) TheKenmure

8. Amount of award—Appeal. Where the Ad
miralty Court on a value of 62,0001. awarded 
60001 to a steamship, which, at great risk to 
herself, got another steamship oft a coral reef 
in the Bed Sea, ninety-five miles from Suez and 
so saved her from probable tocaJl loss, and then 
at her request towed her within a few miles 
of Suez, the Court of Appeal re tZ  The
the amount of the award. (Ct. of App.) Ihe

Practice— Amount—P rivy
salvage appeals, the Court of Appea , o g 
the rule of the Privy Council, w ill not interfere 
w ith the amount of the award, unless the amount 
has been estimated on wrong principles or upon 
a misapprehension of the facts, or unless, assum
ing the principles and facts to be correct the 
amount of salvage is, in the opinion ot the Court 
of Appeal, exorbitant in the sense of being beyond
all reason. (Ct. of App.) The Lancaster......... .

10. B a il—Expenses of arrest on excessive amount 
—Practice.—In  a salvage action in which the

132

27

174

174

plaintiffs arrested the salved ship in the sum of 
3000J. and the court on a value of 14,0001. 
awarded 450i., the salvors were ordered to pay 
all the costs and expenses of finding bail for 
30001., such sum being in the opinion of the 
court unreasonably excessive. (Adm.) The George 
Gordon ...... ......................................................page 216

11. Cargo—Inability  of shipowner—Average bond 
—Duty to take delivery of cargo.—Where salvage 
services are rendered to ship, freight, and cargo, 
there is no duty on the owners of the salved ship 
before delivering the cargo to take a bond from 
the consignees thereof securing payment by the 
consignees to the salvors of salvage due in respect
of the cargo. (Adm. Div.) The Raisby..............  473

12. Cargo—Liab ility  of owners— Owners of salved 
and salving ships identical— Warranty of sea
worthiness—Latent defect—Right of recovery—■ 
Counter-claim for amount paid to crew.—Where a 
screw-steamship carrying cargo under a b i ll of 
lading containing the exception “  accidents of the 
seas and of navigation,”  becomes disabled through 
her main shaft breaking in  consequence of a 
latent defect in existence prior to the sailing of the 
vessel, and another vessel belonging to the same 
owners renders salvage services, such owners are 
precluded from recovering salvage against the 
cargo by reason of the services becoming neces
sary through the breach of their warranty of sea
worthiness. In these circumstances the right of 
the crew of the salving ship to recover for the 
services is not affected by such unseaworthiness; 
but the owners of the cargo, having to pay such 
salvage, are entitled to recover by way of coun
ter-claim, from such of the plaintiffs as are 
owners of the salved ship, the fu ll amount which 
they, the owners of cargo, have to pay to the 
crew for salvage ; and the same rule applies to 
the case of an owner of a salving ship who is not 
also the owner of the salved ship. (Adm. Div.)
The Glenfruin ........  . !W ..................................... 413

13. Cargo—Services to—L iab ility  of shipowners.—
Where salvage services are rendered to ship, 
freight, and cargo, the shipowners are not per
sonally liable for the services to the cargo. 
(Adm. Div.) The Raisby......................................  473

14. Cargo—Services to—Liab ility  of shipowners—
Agreement for towage.—Salvage services were 
rendered by the steamship G. to the steamship R. 
and her cargo under the following written agree
ment signed by both the masters: “  A t my request, 
the captain of the steamship G. w ill tow my ship, 
the steamship R., to St. Nazaire, that being the 
nearest port for repairs. The matter of com- 
pensation to be le ft to arbitrators at home, to he 
appointed by the respective owners.” The R. was 
towed to St. Nazaire, and thenee proceeded to 
D unkirk, where her cargo was delivered to French 
consignees. A salvage action in  rem was com
menced in  England against ship, freight, and 
cargo, but the plaintiffs not being able to proonre 
the appearance of the cargo owners, salvage was 
awarded in respect of ship and freight only. In  a 
salvage action in  personam against the owners of 
the R. to recover salvage for the services ren
dered to the cargo : Held, that the defendants 
were not liable under the agreement, and that 
there was no liab ility  on shipowners to pay sal
vage for services to cargo. (Adm. Div.) The 
Raisby..................................■_.................................. 473

15. Collision—One ship assisting the other—Right 
to reward—Merchant Shipping Act 1873, s. 16.— 
Where two ships having been in collision, one of 
them renders assistance to the other by towing 
her, being bound by sect. 16 of the Merchant 
Shipping Act 1873 to stand by and render
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assistance, queers, whether she is entitled to 
salvage remuneration, even though sho is not to 
blame for the collision. (Adm. Div.) The Beta ;
The Peter Graham ..........................................page 276

16. Collision— Two ships in  danger—Services to one 
—Benefit to other—Right to reward from both.—
"Where two vessels are in collision, and a salvor 
renders service to one, w ithout a request from or 
engagement by the other, and the latter is thereby 
rescued from a position of immediate danger, 
such service being a direct benefit to both vessels, 
entitles the salvor to salvage reward from both.
(Ct. of App.) The Vandych..................................  17

17. Costs—Action brought in  improper amount—
Small award—Both ships owned by same owner.— 
"Where a steamship, disabled by the breaking of 
her crank-shaft, was towed a ¿stance of about 
th ir ty  miles without danger or risk by another 
steamship belonging to the same owners as the 
disabled vessel, and fifteen of the crew of the 
towing vessel instituted a salvage action in the 
sum of 50001. against the vessel towed, and 
arrested the vessel, cargo, and freight therein, the 
Court held such services to be salvage services, 
but of so slight a character that on a value of 
105,5001. i t  awarded 15i., and ordered the salvors 
to pay all the costs of the action, expressing dis
approbation both at the institution of the action 
in the High Court, and at the arrest of the vessel
for such an amount. (Adm.) The Agamemnon 92

18. Costs—Tender—Payment into court—Practice.
Where in a salvage action defendants w ith their 
statement of defence tender and pay into court a 
sum of money in satisfaction of the plaintiffs’ 
claim, and plead such payment into court, and the 
sum paid in is held to be sufficient, the court w ill 
order the defendants to pay the plaintiffs’ costs 
up to the date of the delivery of the statement of 
defence, unless the circumstances of the case 
render i t  just and expedient to order otherwise. 
(Adm. Div.) The W illiam  Symington ..............  293

19. Damage to salving ship— Cost of repairs—De
murrage—-Evidence—Amount recoverable.—In  a 
salvage action evidence of the specific injuries 
sustained by the salving ship and the cost of 
repairs thereof, and of demurrage during repairs, 
was tendered in the Court of Admiralty, and re
jected. Held, in the Court of Appeal (Baggallay 
and Lindley, L.JJ.), that the judge is bound to 
receive such evidence, and to include the loss 
shown in his award, except in  cases where such 
evidence is immaterial by reason of the property 
saved being toe small in  value to satisfy such 
loss, or by reason of the services being so trifling  
as to render i t  unjust that the loss sustained by 
the salvors should be borne by the owners of the 
salved property, or where from other circum
stances i t  is obvious that the court cannot give 
an amount sufficient to cover the loss ; but, per 
B rett, M.E., that the admission of such evidence 
is entirely in the discretion of the judge, subject 
to his award being reviewed by the Court of 
Appeal in the event of its being shown that the 
rejection of the evidenoe improperly affeoted the 
amount of the award. (Ct. of App.) The City
of Chester..................................................................  311

20. Damage to salvor— Interest—Right to recover.—  
Interest on the amount of loss and damage 
sustained by rendering salvage services is not 
recoverable by salvors. (Priv. Co.) The De Bay 156

21. Damage to salving ship—Loss of profit—E vi
dence—Admissibility—Right to recover.—Where 
in rendering salvage services a ship has sustained 
actual damage and loss of profit which is capable 
of being accurately ascertained, evidence of the 
amount thereof is admissible on behalf of the

salvors, and the court should, where there is a 
fund sufficient for the purpose without depriving 
the owner of the benefit of the salvage, award to 
the salvors the amount of such loss and damage in  
addition to the salvage reward. (Priv. Co.) The 
De Bay..............................................................page 156

22. Damage to salvors—Loss of profits—Right to 
recover.—Where the steamship S. having broken 
down twelve miles east of Scarborough, was, in 
twenty-four hours, towed into the Tyne at 
different intervals, by the steam trawlers M. and 
F. A. and the smack 8., and the master of the 
smack .8 . having entered into an agreement w ith 
the master of the steamship 8., whereby he was,for 
the sum of 201., to procure assistance, had informed 
the trawler M. of the whereabouts of the steam
ship 8. only on condition of sharing in the salvage 
earned by the M., the Court, on a value of 
10,5521. 9s. 2d., awarded to the M. 2001. in 
respect of the salvage, and 1001. for loss of profits 
and for repairs, to the 8. 101. and to the F. A.
701. (Adm.) The Sunniside ..............................  140

23. Damage to salvor—Loss of profits—-Right to re
cover—Evidence.—In  a salvage action evidence of 
the loss of profits and damage sustained by the 
salving vessel is admissible as an element to be 
considered in awarding remuneration; but evi
dence of loss of profits is not to be taken in 
ordinary cases as a fixed figure always to be 
allowed as in the nature of damages. This rule 
does not apply w ith the same foroe to actual 
damage sustained. (Adm.) The Swnniside....... 140

24 Damage to salvor—Depreciation in  value—Loss 
of charter—Right to recover.—Salvors are entitled 
to recover for general depreciation in the value 
of a sailing ship in consequence of the damage 
sustained, and for loss of charter-party i f  proved.
(Priv. Co.) The De Bay .................. ...................  156

25. Life salvage—Agreement—Authority of master.
— Semble, a master has no authority to bind his 
owners by an agreement to save the lives of him
self and crew, as his owners have no beneficial 
interest in the subject-matter of such a contract.
(Ct. of App.) The Renpor ..................................  98

26. Life salvage—Agreement—No property saved—
Right to reward.— Where the steamship R. being 
in imminent peril of tota l loss, her master on 
behalf of himself and his owners entered into the 
following agreement w ith the master of the steam
ship M. L . : “  I t  is hereby agreed between Thomas 
Gibb, the master of the above steamer, and 
Robert Osborn, master of the steamship R., that 
the above steamer M. L. agrees to stay by me 
un til I  am in a safe position to get to port, for 
the sum of 12001., my vessel being badly holed in 
starboard bow near collision bulkhead ; ”  and in 
pursuance of the agreement the M. L., at great risk, 
stood by the R. un til she sank, when the M. R. 
took off her master and crew; i t  was held 
(affirming Sir E. Phillimore), that no life salvage 
was recoverable, as no property had been saved, 
and that neither master nor owners were liable 
under the contract, as the condition “  un til I  am 
in a safe position to get to port ”  had not been 
fulfilled. (Ct. of App.) The Renpor..................  98

27. Life salvage—No property saved—Right to 
reward.—Life salvage is only recoverable where 
ship, cargo, or freight is saved so that a fund 
out of which the award can be paid is realised ; 
hence ineffectual attempts to save the property, 
though rendered at express request, give no claim
to life salvage. (Ct. of App.) The Renpor ....... 98

28. Incomplete service without benefit—Ship u lt i
mately saved — No right to reward.—Where 
salvors in answer to a request for assistance

1 render services which through no fau lt of theirs
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are ineffectual, and leave the vessel in  distress 
in a worse position than the one in which they 
found her, they are entitled to no reward, even 
though the vessel be ultimately saved by other 
salvors. (Adm. Div.) The Cheerful .......... page 525

29. Incomplete but beneficial service— Vessel u lt i
mately saved— Right to reward—  Where a vessel 
engaged in rendering salvage services is com
pelled in consequence of the nature of her cargo 
to abandon the service before i t  is completed, she 
is not deprived of her right to reward if  by the 
services already rendered she has brought the 
vessel she is assisting from a position of danger 
into a position of comparative safety, and the 
vessel is ultimately saved. (Adm.) The Camellia 197

30. Misconduct of salvors—Forfeiture—Diminution.
—Misconduct on the part of salvors, other than 
oriminal misconduct, works a diminution, but not 
a total forfeiture of reward. (Adm. Ct. of Cinque 
Ports.) The Marie..................................................

31. Misconduct of salvors—Loss of ship—Forfeiture 
of aw ard— Counter-claim for damage to ship.— 
—Where salvors, having taken possession of a 
derelict vessel, whose crew had taken refuge on 
board the salvors’ vessel, improperly refused to 
put back the crew or take the proffered assist
ance of a tug, although they themselves had no 
local knowledge, and then brought the derelict 
to anchor in an improper place, in consequence of 
which she was lost, the Court, although the ship 
and cargo were subsequently raised, and realised 
30751., refused to give any salvage remuneration, 
and condemned the plaintiffs in costs, but dis
missed the counter-claim for damages. (Adm.)
The Yam Yean.........................................................  135

32. Practice — Pleading — Tender — Payment into
court.—In the defence in a salvage action the 
mere offer by the defendants to pay a sum named 
in  an agreement made prior to the rendering of 
the services without payment into court is a bad 
plea. (Adm.) The Nasmyth ..............................  364

33 Practice — Pleadings — Admission of facts—
B. 8. C., Order XIX., rr. 4,5.—In  salvage actions 
the plaintiffs in their statement of claim should 
state fu lly  the material facts of the service, and 
if  such faots arc admitted by the defendants, the 
court w ill not allow the plaintiffs at the hearing 
to amplify them by evidence, except on special 
grounds. (Adm.) The Hardwick ...................... 199

34 Practice—Costs—Higher scale—Value of pro
perty salved—R- 8. C., Order L X V .,r . 9.—In  a 
salvage action, where the value of the salving 
s h ip , together w ith cargo and freight, was 80,0001., 
of the property salved 42,0001., and the award 
24001 the Court refused to allow costs on the 
higher scale, the rule being that in  the absence 
of special circumstances of difficulty or urgency 
costs on the higher scale w ill not be allowed. 
(Adm.) The Horace ............- ...............................

35. Practice —  Pleadings — Form — Evidence 
R. 8. C., Order XIX., rr. 4, 5, 7 . - In  salvage 
actions i t  may be proper in some cases, owing to 
the practice of the court that where the defen
dants admit the faots alleged m the statement of 
claim, the plaintiffs are not allowed to give any 
evidence at the hearing, to use a fuller form of 
statement of claim than that givenin the example 
in the appendix to the Buies of the Supreme 
Court 1883, and approaching more nearly to the
old form. (Adm.) T h e l s i s . °

36. Practice—Pleadings—Form— R. 8. C., Order 
XIX., r. 7.—In  a salvage action where the 
plaintiffs had delivered a statement of claim in 
the form No. 6, sect. 3 of Appendix C to the 
Buies of the Supreme Court 1883, the Court, on 
motion by the defendants, ordered the plaintiffs

under Order X IX., r. 7, to deliver a further and 
better statement of the nature of their claim, and 
ordered the costs of the motion to be costs in the 
cause. (Adm.) The Isis .............................. page 155

37. Sale of ship and cargo before judgment—Deterio
ration in  value— Order fo r sale—Default action.
Where in  a salvage action in which no appear
ance had been entered i t  was alleged upon affi
davit that the ship and cargo were daily deterio
rating in  value, and that large expenses were 
being incurred in respect of the charge of the 
property, and that the plaintiffs had been in  com
munication w ith the owners as to a sale, the 
Court, on motion by the plaintiffs prior to decree, 
ordered an appraisement and sale of the property. 
(Adm.) The Anna Helena .............................. 61

38. Tender—Costs—Practice.—In a salvage action
i t  is not necessary that a tender should be accom
panied with an offer to pay the plaintiffs’ costs 
up to the date of tender. (Adm. D iv.) The 
W illiam Symington .......... ................ .................. 293

See Carriage of Goods, No. 6— Collision, No. 20 
— General Average, Nos. 3, 4—Practice, Nos. 42,
43— Wages, No. 1.

SEAMAN’S DISCHARGE.
Refusal of certificate—Penalty—Action—Merchant 

Shipping Act 1854 (17 $  18 Viet. c. 104), ss. 172,
524.—Sects. 172 and 524 of the Merchant 
Shipping Act 1854 inflicting a penalty of 101. 
upon any master who shall fa il to give a seaman a 
certificate upon his discharge, and directing the 
whole or part of the penalty to be applied in com
pensating the seaman, exclude the seaman from 
instituting an aotion fo r damages against the 
master for withholding the certificate, his only 
remedy being the penalty inflicted by the Act.
(Q. B. Div.) Vallancev. Falle.............................. 280

SEA WATER.
See Carriage j/  Goods, No. 24.

SEAMAN.
See Collision, No. 29—Seaman’s Discharge— Wages, 

SEAWORTHINESS.
See Carriage of Goods, Nos. 21, 22, 23— Salvage,

No. 12.

SERVICE.
See Bottomry, Nos. 3—Practice, Nos. 40, 41.

SET-OFF.
See Principal and Agent.

SHIPOWNERS.
1. British ship—British owners—Foreign registry

—L ia b ility —Merchant Shipping Acts.—Semble, 
where a ship is owned by an English limited com
pany, which fo r the purpose of carrying on busi
ness in a foreign country is registered in that 
country as a foreign company, and the ship is 
also registered there, the ship is nevertheless a 
British ship, and, although not having a British 
registry, is subject to all the liabilities of a 
British ship. (Ct. of App.) The Chartered Mer
cantile Bank of India, <Sfc., v. The Netherlands 
Ind ia  Steam Navigation Company Limited ....... 65

2. Conspiracy of shipowners to exclude others—Re- 
straint of trade—Cause of action—Injunction— 
Damages.—The Court w ill not grant an interim  
injunction to restrain the existence of a combina
tion of shipowners offering advantageous terms 
to shippers confining their shipments to the com
bination’s ships, which combination is alleged by 
other shipowners to be a conspiracy for the pur
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pose of ruining them by driving away the trade 
from their ships, where the parties complaining do 
not show that they w ill suffer irreparable in jury 
by the continuance of the combination, and where 
i t  appears that i f  the plaintiffs establish their 
case they w ill recover ample compensation by 
way of damages. (Q. B. Div.) Mogul Steamship 
Company Limited v. McGregor, Gow, and Co. page 467

3. Conspiracy of shipowners to exclude others—
Restraint of trade—Indictable offence—Right of 
action.—A  combination by shipowners offering 
advantageous terms to shippers confining their 
shipments to the combination’s ships, and alleged 
by other shipowners to be a conspiracy entered 
into for the object of ruining them by driving 
away the trade from their ships may be an " in 
dictable offence, and therefore actionable. (Q. B. 
Div.) Mogul Steamship Company Limited v. 
McGregor, Gow, and Co...........................................  467

4. Co-owners—Order fo r an accou/nt—District regis
tra r — Report — No appeal.—Where a district 
registrar has made an order in an action in the 
Adm iralty Division for an account between the 
part owners of a ship that the accounts be filed, 
and that they be proceeded with, i t  is too late to 
take objection to his making such order after he 
has reported, there having been no appeal against 
such order (Adm. Div.) Gowan v. S prott......  288

5. Co-owners—Order fo r an account—District regis
trar—Report—Objection to—R. S. C., Order VI., 
r. 1.—Where an action is instituted in an Admi
ra lty  D istriot Registry by part owners of a ship 
against the managing owner thereof for an account 
and the w rit claims an account under Order II I . ,  
r. 8, and an order for the filing of the accounts 
is made under Order XV., r. 1, and the account is 
proceeded with pursuant to order, and the dis
tr ic t registrar reports thereon, such report is to 
be treated as the usual report in  an Admiralty 
Court Action, and i f  the defendant seeks to take 
objection thereto, he must do so according to 
the provisions of Order LVI., r. 11, otherwise the 
p la in tiff w ill be entitled to judgment thereon. 
(Adm. Div.) Gowan v S pro tt..............................  288

6. Co-ownership action—Claim by managing owners 
—Amounts left unpaid— Co-owners proceeded 
against—Stay of execution— Costs—Delay.—A 
managing owner, who had not delivered accounts 
for nine years, instituted a co-ownership action 
for settlement of accounts, and for payment of 
the balance found due to him, and claimed certain 
items in respect of materials supplied to the ship 
for which he had not paid, and for which the 
defendants were being sued in the Queen’s Bench 
Division. The registrar in his report allowed the 
plaintiff these items. Upon application to con
firm the report, and for judgment, the Court 
decreed payment of the amount found due by the 
registrar, but stayed execution until the defen
dants were protected against the claims in the 
Queen’s Bench Division, and refused tho plain
t i f f  the costs of the action upon the ground of 
delay in rendering his accounts. (Adm. Div.)
The Charles Jackson ..............................................  399

7. Co-ownership action—Managing owner—Unpaid
claims.— Quwre: Is a managing owner entitled to 
recoveragainst his co-owners in respect of sums of 
money due to th ird  parties on account of the ship, 
but which he has not paid ? (Adm. D iv.) The 
Charles Jackson ......................................................  399

8. Co-ownership action—Sale of ship—M inority  
and majority owners.—The High Court of Justice 
(Admiralty Division) w ill not, in a co-ownership 
action, order the sale of a ship on the application 
of either m inority or majority owners, unless the

applicants prove strong necessity for so doing.
(Adm. Div.) The M arion ...............................page 339

9. Expenses of voyage—L iab ility  fo r—Time charter 
— Voyage charter.—Where a ship, having been 
chartered out and home under a time charter, is 
being brought home under a voyage charter in 
consequence of the time charter having been 
broken, the purchaser of shares purchasing during 
such homeward voyage is not liable for losses 
incidental to the voyage out under the time 
charter. (Adm. Div.) The Meredith..................  400

10. Managing owner — Right to remuneration — 
Commission profits.—Semble, that a managing 
owner may be entitled to some reasonable sum as 
a commission on profits, although he owns shares 
in the ship and no express agreement as to his 
remuneration has been entered into. (Adm. Div.)
The Meredith ..........................................................  400

11. Practice — Co-ownership action — Registrar’s
report — Time fo r objection — Extension. —  The 
Court w ill not extend the time for objecting to 
the registrar’s report in a co-ownership action 
without special grounds being shown by the party 
seeking to object. (Adm. Div.) Gowan v. 
Sprott ......................................................................  288

See Carnage of Goods, Nos. 5, 6, 8, 9, 10, 23, 28,
31, 32, 33—Collision, Nos. 11, 16, 17— Wrecks 
and Casualties, Nos. 3, 4.

SHIPPER.
See B ills  of Lading Act, No. 1— Carriage of Goods,

Nos. 3, 31—Charter-party, No. 3.

SHIPPING CASUALTIES INVESTIGATIONS 
ACT 1879.

See Wrecks and Casualties.

SMUGGLING.
See Marine Insurance, Nos. 17. 

SOLICITOR.
See Practice, Nos. 40. 42, 43, 44.

SPEED.
See Collision, Nos. 58, 60, 62 to 70, 72, 81, 84.

STAMP ACT 1870.
See Charter-party, Nos. 7, 8—Marine Insurance 

Association.

STAY OF PROCEEDINGS.
See Collision, No. 35—Lim itation of L iab ility ,

No. 10—Practice, Nos. 22 to 25.

STEAM STEERING GEAR.
See Collision, Nos. 21,22, 23.

STOPPAGE IN  TRANSITU.
1. Duration of tra/nsit—Lien fo r freight—Notice to 
shipowner— Unpaid vendor—Sub-sale—Delivery 
order.—Where the master of a ship retains a lien 
for freight upon the cargo, the b ill of lading of 
which cargo has been indorsed by the purchaser 
as security for an advance, the fact of a sub-sale 
and handing over of a delivery order for the cargo 
to the sub-purchaser, and actual receipt by him 
of part, does not put an end to the transitup, and 
the unpaid vendor has, upon giving due notice, 
the right to stop the purchase money payable by 
the sub-purchaser, after discharging the advance
on the b ill of lading. (H. of L.) Kemp v. Falk ... 1

2. Notice to shipowner—Notice to master—Duty to 
forward.—Per Lord Blackburn : Notice of stop
page in  transitu given to a shipowner is not
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effectual t i l l  i t  is communicated to the master, 
but i t  imposes on the owner an obligation to 
send i t  on w ith reasonable diligence. (H. ot k.) 
Kemp v. Falk ..................................................page

STEAITS OF MESSINA.
See Collision, No. 80. 

STRANDING.
Soe Carriage of Goods, Nos. 3, 4. 

SUB-SALE.
See Stoppage in  Transitu, No. 1.

SUING AND LABOUR CLAUSE.
See Marine Insurance, No. 15.

TEES NAVIGATION RULES.
See Collision, No. 84.

TENDER.
See Salvage, Nos. 18, 32, 38.

TERM INATION OF TRANSIT.
See Stoppage in  Transitu.

THAMES CONSERVANCY RULES.
See Collision, Nos. 85 to 90.

t h ir d  p a r t y .
See Practice, No. 45.

TICKET.
See Carriage of Passenger.

TIM E POLICY.
See Marine Insurance, Nos. 9, 10, 11.

3. Contract—Breach— insufficiency of coal— Com
pletion oftoviage—No damage—Bight to recover.
_Where in the course of towage the tug, owing
to her having started with an insufficient supply 
of coal, is obliged to cast off to go to the nearest 
port to ship more coal, and then returns and com
pletes the towage, the tug-owners are entitled to 
be paid the price agreed upon in the towage con
tract i f  the owners of the tow do notprove any 
damage to have been occasioned to them by the 
temporary discontinuance of the towage. (Adm. 
Div.) The Undaunted..................................page 580

4. Contract— Warranty—Breach—Insufficiency of
coal—Notice restricting liab ility .—In a towage 
contract there is an implied undertaking on the 
•part of the tug-owners to supply an efficient tug 
w ith sufficient equipments, including a proper 
supply of coal; and hence, a term in the contract 
by which the tug-owners are exempted from 
liab ility  for loss or damage occasioned by the 
negligence of their servants is no defence to an 
action for damages occasioned to the owners of 
the tow in consequence of the towage being dis
continued owing to the tug having started w ith 
an insufficient supply of coals. (Adm. Div.) The 
Undaunted ............................................................  580

5. Tug and tow—Duty to control navigation.—I t  is 
not the duty of ijhose in charge of a tow which is 
being towed w ith a long scope of hawser by night 
at sea to direct the movements of the tug—the 
circumstances being different to towing by day
in a river. (Adm Div.) The Stormcock ........... 470

See Collision, Nos. 28, 50, 91— General Average,
Nos. 3, 4—Salvage, Nos. 7, 14.

TR IN ITY  MASTERS.
See Collision, Nos. 40, 43—Practice, No. 46.

TYNE NAVIGATION RULES.
TOWAGE.

1 Agreement to pay fo r work done and to be done
_Master’s authority—Ship lost— Liab ility  of
owners--The steamship W. having found the 
steamship A., on the 12th Feb. off Cape Finisterre 
in a disabled condition, towed her in heavy 
weather until the 14th Feb., when, in conse
quence of the condition of the A., the master of the 
W proposed to abandon her. However, at the 
desire of the master of the A., i t  was agreed in 
w riting that the W. should “  stand by the A. as 
long as possible, and that the W. and the 
owners were to be paid for the time and towing 
already done and to be done from the 12th Feb.
1883 ”  The W. thereupon again took the A. in 
tow but on the 16th Feb., owing to stress of 
weather i t  was found necessary to abandon her, 
after which she was totally lost. In  an action for 
towage against the owners of the A., the Court 
held that the agreement entered into by the 
master of the A. was a reasonable one, and one 
which in his position of agent ex necessitate for 
his owners, he had an authority to enter into, 
and awarded the plaintiffs the sum of 4001. in 
respect of the services rendered prior to and after 
the agreement. (Adm.) The A lfred ..... .

2. Contract—Breach-Damage—Notice restricting
liab ility  fo r negligence.—A term in towage con
tract, by which tug owners exe p t themselves 
from liab ility  for damage or loss occasioned by 
the negligence or default of their servants, 
covers damage occasioned in con equence of the 
aot of the master taking in tow t  >o many vessels 
at a time in contravention of a statutory bye-law 
of the po it in  which the towage takes place, 
although the number of vossels causes the tug to 
be of insufficient power for the service. (Ot. of 
App., affirming Adm.) The United Service ...55, 170

214

See Collision. No. 92.

UNDER! rRITERS.
See Marine Insurance— Practice, No. 41.

VENDOR AND PURCHASER.
See Sale of Ooods— Sale of Ship—Stoppage in  Tran

situ, No. 1.
VICE-ADMIRALTY COURT.

See Necessaries, No. 3—Practice, No. 23— Wages,
No. 3.

VICE-ADMIRALTY" COURTS ACT 1863.
See Necessaries, No. 3.

WAGES.
1. Freight—Abandonment—Ship brought in  by

salvors— Cargo delivered on demand.—Where a 
salving ship takes a crew off a vessel in distress 
and puts men board of her, refusing to allow her 
own crew to return, and the two vessels are in 
company navigated into port, there is no such 
abandonment of the ship as to put an end to the 
contract of carriage, and subsequently there w ill 
be freight due upon the consignees requiring 
delivery of the cargo, such freight beingpro ratd, 
assuming the port not to be the port to which the 
cargo ought to have been taken under the con
tract of carriage. (Adm. Div.) The Leptir......  411

2. Jurisdiction— Foreign ship—Foreign law—Pro
test of consul.—In an action for wages and 
damages for wrongful dismissal brought by 
persons domiciled in England against a foreign 
ship, in which they had served under articles 
signed in a port of the country to which the ship 
belonged, in which action imprisonment, hard
ship, and ill-treatment were alleged, the Court 
refused to interfere w ith the disoretion of the 
judge below in declining to exercise jurisdiction
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against the protest of the consul, which alleged 
that, by the law of the country to which the ship 
belonged, all disputes relating to the ship, or 
claims against the owner or master, were to be 
referred to and decided by the tribunals or 
consuls of that country. (Cfc. of App. from
Adm.) The Leon X I I I .  .......................... page 25, 73

3. Jurisdiction — Vice-Admiralty Co urt —  Joint
action by six seamen—Order in  Council—2 W ill.
4, c. 51, s. 15— Merchant Shipping Act 1854, s.
189.—A vice-admiralty court has jurisdiction to 
entertain an aotion for wages and compensation 
for wrongful dismissal brought by any number of 
mariners not exceeding six, under Order in 
Council pursuant to 2 W ill. 4, o. 51, provided 
that the total amount found due to a ll the 
plaintiffs conjointly exceeds 501., although the 
amount found due to each is less than that sum. 
(Priv. Co.) The Ferre t.......................................... 94

4. Seamen Date to which wages recoverable—Mer
chant Seamen Act 1880.--The time up to whioh 
a seaman is entitled to an aotion to recover his 
wages under the Merchant Seamen Aot 1880 is 
to the date of certificate of chief clerk in 
Chancery,or report of registrar in Admiralty. (Ch. 
Div.) Re The Great Eastern Steamship Company ; 
Claim of Williams and others..............................  511

5. Seamen — Engagement by master— Agent fo r 
owners—Charter-party—Rights as to wages.—A 
master who, though appointed by the owners of 
the vessel, yet under the terms of the charter- 
party thereby becomes the charterers’ captain, is 
as between the owners and the seamen the agent 
of the owners, and hence seamen engaged for a 
voyage are not bound to look into the tit le  of the 
master who appoints them to ascertain whether 
he is the captain of the owners or the charterers.
(Ch. Div.) Re The Great Eastern Steamship 
Company; Claim of Williams and others ..........  511

6. Seamen—Foreign-going Ship-—Lien— Voyage not
proceeded upon.—Seamen engaged by the owners 
or their agent for a voyage upon a foreign-going 
ship are entitled to a lien for their wages upon 
the ship, and the proceeds of sale thereof, 
although the engagement of the seamen has not 
been in writing, and although the ship does not 
proceed upon the voyage. (Ch. Div.) Re The 
Great Eastern Steamship Company ; Claim, of 
Williams and others..............................................  511

7. Seamen— Termination of engagement—Mercha/nt 
Seamen Act 1880 (43 Sf 44 Viet. c. 16), s. 4.—The 
words “  at the end of his engagement ”  in the 
Merchant Seamen Act 1880 (43 & 44 Viet. c. 16), 
s. 4, sub-sect 1, mean the time at which a sea
men’s actual service terminates, and include the 
natural effluxion of the agreement as well as the 
discharge of the,seaman in breach of the contract.
And therefore, to entitle a seaman to wages to 
the date of final settlement, i t  is not necessary 
that the whole term of his engagement should 
have expired, but i t  is sufficient that his actual 
service on board ship should have ended. (Ch.
Div.) Re The Great Eastern Steamship Com
pany ; Claim of W illiams and others..................  511

See Collision, No. 29—Necessaries, No. 7.

WARRANT OP ARREST.
See Collision, No. 37—Practice, No. 7.

WARRANTY.
See Carriage of Goods, No. 33— Chain Cables and 

Anchors Act 1874—Marine Insurance, Nos. 19,
20—Salvage, No. 12— Towage, No. 4.

WRECKS AND CASUALTIES.
1. Appeal— Costs— Confirmatory evidence on appeal.

—Costs of an appeal w ill be given against the 
Board of Trade i f  the deoision of the appellate 
court is against the Board of Trade, and also 
costs of further evidence produced by the party 
proceeded against, i f  such evidence is produced 
merely to confirm the evidence given at the 
hearing below. (Adm.) TheFamenoth...... page 35

2. Appeal—Further evidence—Application before
hearing.—An application for leave to adduce 
further evidence on appeal from theWreok Com
missioner should be made prior to the hearing of 
the appeal. (Adm.) The Famenoth..................  35

3. Appeal—Shipowner—Shipping Casualty Investi
gations Act 1879.—By the provisions of the Ship
ping Casualty Investigations Aot 1879, no right 
of appeal from the decision of the Wreok Com
missioner is given to a shipowner, though he 
appear as a party at the investigation and be 
condemned in costs. (Adm.) The Golden Sea... 23

4. Costs—Shipowner—Improper ballast—Default of
master.—Semble, where the loss of a ship is due 
to improper ballast bought by the master without 
the knowledge or presence of the shipowner, and 
the shipowner has placed no restriction on the 
master as to price, no such blame attaches to the 
shipowner as w ill justify  the Wreok Commissioner 
in  condemning him in the costs of the Board of 
Trade inquiry. (Adm.) ¡The Golden Sea..........  23

5. Improper ballast—Purchase by master—Loss of 
ship—Suspension of certificate.—The loss of a 
vessel which is due to improper ballast, purchased 
by the master, he knowing i t  to be largely 
oomposed of d irt, and no restriction being placed 
upon him by his owners as to prioe, is sufficient 
reason for the Wreok Commissioner suspend
ing the master’s certificate. (Adm.) The Golden 
Bea .......................................................................... 23

6. Master—Error of judgment—Loss of life—Suspen
sion of certificate—Merchant Shipping Act 1854, 
s. 242.—An error of judgment committed by a 
master of a ship, under oiroumstances of great 
difficulty and danger, is not suoh a wrongful act 
or default, w ith in the meaning of the Merchant 
Shipping Act 1854, s. 242, as w ill justify  the sus
pension of his certificate, even where there has 
been loss of life. (Adm.) The Famenoth........... 35

WRECKS REMOVAL.
Harbour authority—Sunken wreck— Obstruction to 

navigation— Collision—Removal of Wrecks Act 
1877 (40 Sf 41 Viet. c. 16), s. 4.—Where a vessel is 
sunk by striking upon a sunken wreok lying in a 
channel without sufficient warning of the position, 
which wreok the harbour authority, under the 
provisions of the Wrecks Removal Act 1877, s. 4, 
had previously taken possession of and partially 
removed at the time of the aocident, semble, the 
language of the Wrecks Removal Act, s. 4, being 
permissive, the harbour authority is not liable 
under that Act for the damage done, but under a 
local Act by which the authority is empowered to 
receive a portion of the light dues from ships 
entering the ohannel,and is directed to apply them 
in maintaining, improving, regulating, and buoy, 
ing the channel, such authority is liable, as this 
latter Act casts upon the authority an obligation 
to remove the obstruction, and take the necessary 
means for warning vessels of its  presence. 
(Kay, J.) Dormont v. Furness Railway Company 127 

See Collision, Nos. 42, 93.
W RIT.

See Bottomry, No. 3—Practice, Nos. 40', 41.
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Nov. 3,1881, and Ju ly  10,1882.
(Before the L oud Chancellor (Selborne), Lords 

B lackburn , W atson, and F itzgerald).
K emp v . F a l k , (a)

ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND.
Stoppage in  transitu— Term ination o f  trans it— 

Sub-sale— Rights o f o rig ina l vendor against 
purchase money o f sub-purchaser.

The consignees o f a cargo o f goods sold the cargo 
“  to arrive,”  before the a rr iv a l o f the ship, to 
sub-purchasers. The o rig in a l purchaser having  
become bankrupt, the unpa id  vendor gave a, 
notice o f stoppage in  trans itu  to the master, a fter 
the sub-sales, and after a sm all p a r t had been 
delivered. The b ill o f lad ing had been indorsed to 
a bank as security fo r  an  advance to the o rig ina l 
purchaser, and the consignees remitted the p ro 
ceeds o f the sub-sales to the bank.

Held (affirm ing the judgm ent o f the court below), 
that the case was governed by Re Westzinthus 
b B. I f  Ad. 817), and Spalding v. Ending (6 
Beav. 376), and that the vendor was entitled, as 
aqainst the trustee in  the bankruptcy, to the 
balance o f the purchase money after satisfying  
the c la im  o f the bank.

E x  parte Golding, Davis, and Co. (42 L. T. Rep.
N  S  270; 13 Gh. D iv . 628 distinguished.

Per L o rd  ’B lackbu rn : Notice o f stoppage in  
trans itu  given to a shipowner is not effectual 
t i l l  i t  is  communicated to the master, but i t  
imposes on the owner an obligation to send i t  on 
w ith  reasonable diligence.

T his  was an appeal from a judgment of the 
Court of Appeal (James, Baggally, and Bram- 
well, L J J .) , reported in 4 Asp. Mar. Law Cas. 
280; 14 Ch. D iv. 446, and 42 L. T. Rep. N . S. 
780, under the name of E x parte  F a lk , Re K ie ll, 
reversing a decision of M r Registrar H azlitt, 
s itting  as Chief Judge in Bankruptcy.

On the 25th March 1878 the respondent Falk, a 
salt merchant at Liverpool, sold to one K ie ll, then 
a merchant in  London, a cargo of salt, to be 
shipped at Liverpool on board the C arpath ian , for 
Calcutta. K ie ll paid 4157. 12a. 2d., part of the 
invoice price, in cash; and gave his acceptance 
at four months for the balance, amounting to 
8477. 8«. 6d.

(a) Reported by C. E. Malden, Esq. Barrister-at-Law.
VOL. V ., N.S.

On the 20th July K ie ll became bankrupt, and 
the appellant, Kemp, was appointed trustee under 
his liquidation. On the 29th July the Carpath ian  
arrived at Calcutta, and before the bankruptcy 
K ie ll’s agents had sold the cargo to sub-purchasers 
“  to arrive.”

On the 27th July Falk served a notice of 
stoppage in  trans itu  on the owners of the Carpa
thian, which they communicated to their agents in 
Calcutta on July 31st; and i t  was communicated 
to the master on Aug. 5th, at which time a small 
part only of the cargo had been delivered, and the 
freight had not been paid.

The b ill of lading had been indorsed for value 
to the Bank of Scotland, and the balance of the 
proceeds of the sub-sales, after satisfying the 
claim of the bank, was paid to the appellant as 
trustee in K ie ll’s liquidation.

The unpaid vendor, Falk, applied to the Court 
of Bankruptcy that thp trustee might be ordered 
to pay the money over to him, but the learned 
Registrar refused his application. This decision 
was reversed by the Court of Appeal, as above 
mentioned, on the authority of the case of E x  
parte Golding, Davis and Co. (42 L. T. Rep. N. S. 
270; 13 Cb. Div. 628), and from their judgment 
the present appeal was brought.

The facts appear more fu lly  in  the report in  the 
court below, and in the judgments of their Lord- 
ships.

Nov. 3,1881.—The appeal came on for hearing 
before Lords Penzance, Blackburn, and Watson.

Benjam in, Q.C. and G. W. Lawrance appeared 
for the appellant.

Cohen, .Q.C. and F . Thompson for the respon
dent.

Their Lordships expressed a wish for further 
information as to the sub-sales and the deliveries 
under them, and the appeal was accordingly 
adjourned.

Ju ly  10, 1882.—Bompas, Q.C. and G. W. 
Lawrance (Benjam in, Q.C. w ith them) appeared 
for the appellants, and argued that the rig h t of 
stoppage in  trans itu  was at an end when the cargo 
had been re-sold “  to arrive.”  The cases of Re 
Westzinthus (5 B. & Ad. 817) and Spalding  v. 
Ruding  (6 Beav. 376) are distinguishable, and E x  
parte Golding, Davis and Co., on which the court 
below based their judgment, went further than any 
previous authority, and cannot be maintained. A t 
all events the righ t was gone when cash receipts
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were given to the sub-purchasers, or at latest on 
Aug. 2nd, when there was a part delivery. The 
facts show that the consignees were indorsees for 
value, and i f  that were so the r ig h t of stoppage 
was gone. The cash receipts given to the sub
purchasers were “ documents of t i t le ”  w ith in  
sect. 5 of the Factors A c t 1877 (40 & 41 Y ict. c. 
39), and the delivery of them cook away the r ig h t 
of stoppage. They also referred to

Slubey v. Heyward, 2 H. Bl. 504;
Hammond v. Anderson, 1 B. & P. N. B. 69 ;
Crawshay v. Hades, 1 B. & C. 81 ;
Tanner v. Scovell, 14 M. & W. 28.

Cohen, Q.C. and F . Thompson, who appeared for 
the respondents, were not called upon to address 
the House.

A t  the conclusion of the arguments fo r the 
appellant, their Lordships gave judgment as 
fo llo w s r-

The L ord Chancellor (Selborne).—M y Lords : 
This seems to me a case of very great simplicity. 
I t  is admitted that but fo r the indorsement of the 
b ill of lading of the cargo in the Carpathian, the 
r ig h t of stoppage in  trans itu  would have been well 
exercised as against everybody on Aug. 5th, after 
which the greater part of the cargo was delivered. 
I  hen the question is, what is the effect of the 
indorsement of the b ill o f lading P I t  was an 
indorsement to the Bank of Scotland, who had 
advanced money upon i t ;  and the cases of Re 
Westzinthus (ub i sup.), and Spald ing  v. Ruding  
(ub i sup.), clearly establish that the rig h t of 
stoppage in  trans itu  is not discharged absolutely 
by an indorsement of a b ill of lading by way of 
security or pledge, but that i t  remains, in  equality 
at all events, as i t  was before, subject to a charge 
in favour of the indorsee of the b ill of lading, 
which must be paid o f f ; and being paid off, the 
person entitled to and exercising the righ t of 
stoppage in  trans itu  stands in exactly the same 
position as to everybody else as i f  there had been 
no security, and no pledge, and no indorsement of 
the b ill of lading. And against what is that r ig h t 
of stoppage in  trans itu  P N ot against some 
imaginary interest of the purchaser, but against 
the goods themselves. I t  is a r igh t to stop the 
goods; and I  have no notion of any r ig h t of 
stoppage in  trans itu  which is not a r igh t to 
stop the goods when they are s till in  trans itu  
in  contemplation of law. I t  is a qualified righ t in 
the circumstances which I  have mentioned, because 
i t  cannot be asserted as against the holder of the 
b ill of lading w ithout paying him o ff; but the 
instant his claim is discharged i t  is exactly the 
same rig h t as i f  there had been no security as 
against the original purchaser, and as against, in 
my opinion, every one claim ing under him. I t  
was contended that when after an indorsement by 
way of security, such as was hero made to the 
Bank of Scotland, there has been a sale of the 
goods “  to arrive ”  by the orig inal purchaser, 
w ithout any document of title, a sale which passes 
to the sub-purchaser such equitable interest as 
his immediate vendor could convey, that displaces 
the righ t of stoppage in  trans itu  established by 
the cases I  have referred to. From the beginning 
of the argument I  was tota lly unable to under
stand how that could possibly be. The indorse
ment o f the b ill o f lading to the Bank of Scotland 
can confer no title  whatever upon the other 
persons to whom the original purchaser transfers 
such rights as he has. He can transfer no greater

[H . of L.

or better r ig h t than he has, and the r ig h t which 
he has is a r ig h t subject to a stoppage in  trans itu  
in  a ll cases in which the r ig h t of stoppage in  
trans itu  remains in favour of the original seller of 
the goods. I  put, therefore, aside the whole argu
ment founded upon the existence of sub-purchasers. 
I  assent entirely to the proposition that where the 
sub-purchasers get a good title  as against the 
r ig h t of stoppage in  trans itu  there can be no 
stoppage in  trans itu  as against tho purchase 
money payable by them to their vendor; at all 
events, u n til I  hear authority fo r that Droposition, 
I  am bound to say that i t  is not consistent w ith 
my idea of the righ t of stoppage in  trans itu  that 
i t  should apply to anything exoept to the goods 
which are in  transitu . B u t when the r ig h t exists 
as against the goods, i t  is manifest that all other 
persons who have, subject to that righ t, any 
equitable interest in those goods by way of con
tract w ith the original purchaser or otherwise, 
may come in ; and i f  they satisfy the claim of the 
seller who has stopped the goods in  transitu , they 
can, of course, have effect given to the ir r ig h ts ; 
and I  apprehend that a court of justice in ad
m inistering the righ ts which arise in actions of 
th is description, would very often find that the 
rights of all parties were properly given effect to, 
i f  so much of the purchase money payable by the 
sub-purchasers as m ight be sufficient for his claim 
were paid to the original vendor; and, subject of 
course to that, the other contracts would take 
effect in  the ir order and in the ir priorities. I  
observe an illustration of that in  the letter of 
Aujg. oth 1878, w ritten by the respondent’s 
solicitors, in  which they say that they have been 
to ld  that Messrs. Wiseman, M itchell, and Co., have 
contracted fo r the sale of the salt upon certain 
te rm s; that they do not want to  put them to in 
convenience, and that therefore they w ill be quite 
ready, upon being paid what is due to them, to let 
that contract receive proper effect. That is merely 
a way of working out the r ig h t of stoppage in  
transitu , which is a r ig h t against the goods, and, 
as I  said before, could be in  no way whatever 
affected or prejudiced by any dealings between the 
original insolvent purchaser and persons pur
chasing under him w ithout any title  founded upon 
an indorsement of the b ill o f lading fo r value 
received. I  put that argument entirely aside; 
and I  then come to the question which has been 
argued upon the special ciroumstances of this 
case.

I  assume that there was no stoppage in  
trans itu  effectually made t i l l  Aug. 5th. I  put, 
therefore, entirely out of the question whatever 
had been done bond fide  before tha t tim e ; and the 
question is whether there was not, as againBt the 
cargo then remaining undelivered, an effectual 
stoppage in  transitu . The facts appear to me 
absolutely to exclude the notion of a constructive 
delivery of the whole cargo having taken place 
before Aug. 5th, because i t  appears that the sub
purchasers, to some of whom small portions of the 
cargo had been delivered before A ug  5th, were all 
dealing separately from each other. Each of them 
contracted to buy a certain quantity of salt, for 
which they paid Messrs. Wiseman, Micchell, and 
C o.; they took receipts from them for the ir own 
portions. They “  took those receipts to the vessel, 
and the quantities of salt fo r which they had 
respectively thus paid were then weighed out and 
delivered to them respectively in the presence and
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UDder the supervision of the master or other 
officer of the ship, and the clerk of the consignees,”  
without any arrangement as to the fre ig h t; from 
which i t  is apparent that nothing could be more 
separate and distinct than the delivery of each 
parcel in that case; and i f  there were no more 
than those facts, the delivery of one parcel could 
not possibly operate as a delivery of the whole. 
Then i t  was said that i t  ought to be considered, 
on account of the terms of the le tter of Aug. 2nd 
1878, that there was some constructive delivery of 
the whole cargo to the clerk of the consignees. 
That also appears to me to be a suggestion fo r 
which there is no warrant in the natural con
struction of the letter its e lf; a suggestion entirely 
unsupported by anything else, and really incon
sistent w ith the fact that the delivery was not 
made by the clerk, but “  in  the presence of and 
under the supervision of the master or other 
officer of the ship, and the clerk.”  The clerk 
m ight be present, too, and m ight concur, but his 
concurrence could not mean that he had already 
become the possessor of the cargo, as i f  i t  had 
been taken out of the ship and delivered to him. 
The only other argument advanced was founded 
upon the fact that the consignees indorsed the 
b ill of lading and delivered i t  to the captain. I t  
was not indorsed to the captain for value, and 
there is nothing whatever to show that your 
Lordships ought to infer that i t  had been indorsed 
to somebody else for value. We know that i t  had 
been indorsed for value to the bank, and we know 
the extent of their claim under i t ; and the bank 
have been satisfied or must be satisfied. The 
suggestion that i t  was indorsed either to Messrs. 
Wiseman, M itchell, and Co., as persons who are 
under contract or m ight be liable, or to any of the 
various sub-purchasers through them, is entirely 
without foundation ; and in  the agreed statement 
of facts no indorsement is mentioned at all, except 
the indorsement of the Bank of Scotland: I t  
seems to me evident that the Bank of Scotland 
sent the b ill indorsed to them in order that their 
own security m ight be realised, and i t  then came 
into the hands of Messrs. Wiseman, M itchell and 
Co., for that purpose ; and it  is not said that the 
indorsement which preceded the delivery of the 
b ill of lading to the captain by these gentlemen 
was for any special purpose whatever which could 
give any new title , legal or equitable, to anybody 
who had i t  not before. The result is tha t under 
those circumstances the case seems to me to be 
altogether w ithin the ru ling in  the cases of Be 
Westzinlhus (ub i sup.), and Spalding  v. Buding  
(ubi sup.), and therefore that the present appeal 
must be dismissed w ith costs.

Lord  B lackbukn .— M y Lords : I  perfectly agree 
in  the result that this appeal must be dismissed 
w ith  costs. Taking the agreed statement of faots 
i t  seems to me that the case is perfectly clear. 
We have no ocoasion to consider whether the case 
of E x  parte Golding, Davis and Co. (ubi sup.), was 
well or i l l  decided, because no point relating to 
i t  arises here, as was supposed in the court below. 
I t  appears that M r Falk had sold to a Mr. K ie ll 
a quantity of salt, which was shipped on board a 
vessel bound for Calcutta; that K ie ll accepted a 
draft drawn against that cargo; tha t b ills of lading 
were made out, which were signed, not by the 
master, as is usual, but by the shipowner him self; 
and tha t K ie ll got those bills of lading, feo 
far as that goes, nothing can be more firm ly

established than the law upon it. Falk, 
having delivered the goods and taken a b ill of 
exchange, had no r ig h t whatever to meddle w ith 
those goods further, unless before the end of the 
transitus the purchaser became insolvent and 
stopped payment, and then i f  Falk had stopped 
the goods in  trans itu  he would have been re-vested 
in- his rights as an unpaid vendor as against K ie ll. 
I t  is pre tty well settled now that i t  would not have 
rescinded the contract. But before the end of the 
transitus come, his r igh t to stop the goods in  
transitu  m ight be defeated by an indorsement 
upon the b ill of lading to a person who gave 
value. In  the present case there was such an 
indorsement and transfer of the b ill of lading, but 
i t  was only an indorsement and transfer for a 
particular and lim ited purpose. I t  appears that 
K ie ll, in  order to obtain an advance, got Messrs. T. 
Wiseman and Co., of Glasgow, the correspondents 
and agents of Messrs Wiseman, M itchell, and Co. 
of Calcutta, to make an advance in  his favour by 
drawing a b ill o f exchange upon h im ; and to 
secure the payment of that b ill of exchange, the 
b ill of lading was indorsed, and the Bank of 
Scotland, who discounted or took that b ill, became 
holders of the b ill of lading fo r the purpose of 
protecting themselves. I t  was clearly a transfer 
for value to the Bank of Scotland, and as such, so 
far as that went, i t  defeated the rig h t of the 
stoppage in  trans itu  at law. But the unpaid 
vendor’s right, except so far as the interest had 
passed by the pledging of the b ill of lading to the 
pledgee, or the mortgagee, whichever i t  was, 
enabled the unpaid vendor in equity to stop in  
transitu  everything which was not covered by that 
pledge. That has been 'settled and considered 
law, or rather equity, ever since the case of Be 
Westzinthus (ubi sup.), and has been affirmed in 
Spalding  v. B ud ing (¡pH sup.)-, and I  have no 
doubt i t  is very good law upon that point. Here, 
therefore, the stoppage by Falk as unpaid vendor 
would re-vest in  him his lien, except so far as con
cerned the Bank of Scotland, unless something 
else had happened. Now what has happened P 
The agreement was th is : first of all i t  appears 
that Messrs. Wiseman, Mitchell, and Co., who 
were the persons to whom the goods were con
signed, sent over to their correspondents, T. 
Wiseman, and Co., of Glasgow, a sale note, and 
then they forwarded i t  to K ie ll and Co., in  this 
le tte r: “  Dear Sirs, we inclose sale note of your 
cargo of salt, ex Carpathian, to arrive,”  and so on. 
So that at that time i t  appears that Messrs. Wise
man, Mitchell, and Co. had entered into a contract 
at Calcutta for a sale of the goods “  to arrive.”  
The date of tha t letter was Ju ly 17th, a fo rtn igh t 
or so before the ship actually did arrive at Calcutta.

That, i t  was argued, put an end to the vendor’s 
r ig h t to stop the goods in  transitu , and pro tanto 
to" the equitable r igh t to stop them in  trans itu  
which remained in Mr. Falk. No sale, even i f  the 
sale had actually been made w ith  payment, would 
put an end to the righ t of stoppage in  transitu  
unless there were an indorsement of the b ill of 
lading. W hy an agreement to sell, unless i t  was 
made in  such a way as to pass the righ t of property 
in the goods sold, should be supposed to put an 
end to the equitable righ t to stop them in  transitu ,
I  cannot understand. I  am quite clear that i t  
does not. I t  was next attempted to argue this : 
the Bank of Scotland, the holders of the b ill of 
lading at Glasgow, forwarded the b ill of lading in
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due course to their agents at Calcutta; and i t  is 
surmised that those agents must have been Borne 
persons different from Messrs, Wiseman, M itchell 
and Co. I  infer that Messrs. Wiseman, M itchell, 
and Co. were the persons who acted as their agents 
in this transaction, bu t I  do not th ink  i t  matters 
whether they were or not. Those agents received 
that b ill o f lading well knowing (or at a ll events 
they ought to have known) that the Bank of 
Scotland had, by v irtue of its  b ill o f lading, a 
hold over the goods. They were entitled to see 
that the goods were not sold or disposed of in  any 
way prejudicial to their lie n ; and i f  they were 
sold, that the money, or enough of i t  to repay the 
Bank of Scotland and secure them, should pass 
through the ir hands or the hands of their agents; 
and 1 see nothing that happened afterwards 
which shows that they acted otherwise than 
in  s tric t conformity w ith the duty thus cast 
upon them. I t  was argued that, inasmuch as 
Messrs. Wiseman, M itchell, and Co. had acted 
for K ie ll and Co. in selling the goods, taking 
a del credere commission to secure that the people 
to whom they sold should pay the price, therefore 
they were persons who were entitled to have the 
b ill of lading indorsed to them as a security. I  am 
u tte rly  unable to understand that argum ent; i t  is 
clear co me tha t they were not so entitled. The 
next th ing which was said was this, tha t Messrs. 
Wiseman, Mitchell, and Co., who, I  cannot but 
th ink, were the persons employed by the Bank of 
Scotland as their agents, did at some time, I  do 
not exactly know when, indorse the b ill o f lading 
and show i t  to the captain. I  do not th ink  that 
th a t comes to more than this, that they gave the 
captain complete notice when he arrived at 
Calcutta: “ We are the persons who have the 
legal rig h t to the delivery of these goods, for we 
have the b ill of lading, holding i t  under the Bank 
of Scotland, and consequently we are the persons 
entitled to the goods. You can deliver only to 
us w ithout being responsible to us ; i f  you deliver 
to us or w ith our sanction you w ill not be respon
sible to us.”  I  can put no other meaning upon it. 
Then i t  was argued that this amounts to a delivery 
of the whole cargo by the shipowner to Messrs. 
Wiseman, M itchell, and Co., who from that tim e 
forward would be holders of the goods, the ship 
owner, in  whose physical possession the goods 
were, being changed from holding the goods as 
shipowner not having delivered the goods into a 
warehouseman holding those goods in  his ship as 
a warehouse. I  th ink  that is an arrangement 
which m ight be made, although i t  is not a very 
convenient one. The fre igh t was not paid, bu t I  
th ink  i t  is possible to make an arrangement by 
which, though the fre ight is not paid, the ship
owner changes himself completely into a ware
houseman instead of being a carrier ; he alters his 
responsibilities altogether, and by arrangement 
or agreement retains a lien over the goods u n til 
the fre ight is paid. I  th ink  tha t such a contract 
m ight be made; but when one is asked to say 
that such a contract was made, the non-payment 
of the fre ight is a very important element, loading 
one to say that no such contraot was made at all. 
In  this case I  cannot help th ink ing  that no such 
contract was made, and there is no reason why 
we should hold that i t  was. The shipowner acted 
in  the same way as i f  i t  had not been made.

Then comes an argument which I  really th ink  
is not tenable, and I  should hardly mention i t

i f  i t  were not for the great importance of every
th ing relating to the Factors Act, and o f every 
question touching i t  in  the commercial world. 
I t  was argued that the recent statute (40 & 41 
V iet. c. 39, S. 5), which says tha t the transfer of 
a delivery order or any other document of title  
shall put an end to an unpaid vendor’s r igh t to 
countermand that delivery order and to keep the 
goods, operates ju s t to the same extent and under 
the same circumstances as in  the case of a b ill of 
lading fo r goods at sea. In  order to make out 
tha t proposition reliance was placed npon this 
fact, that Messrs. Wiseman, M itchell, and Co., 
who were holders of the b ill o f lading, as I  have 
already said, for the Bank of Scotland, wrote to 
the captain of the ship, saying, “  In  order to save 
trouble we w ill not sign delivery orders for salt, 
but have w ritten our sircar on board the above 
vessel to deliver salt to those men who produce 
cash receipts from our cashiers; ”  and by some 
strange process of reasoning i t  was said that the 
man who brought and showed to the sircar of 
Messrs. Wiseman, M itchell, and Co. a receipt for 
a sum of money paid to the ir cashier for the 
salt, was the holder of a document of title  for the 
salt in  such a way that the indorsement of i t  
would put an end to the r ig h t of stoppage in  
trans itu  by Mr. Falk. Now in  the firs t place the 
statute in question was never meant to have that 
effeot. In  the next place, i t  is an abuse of lan
guage to call such a receipt as th is a document of 
title  in  any Bhape. Then the last attempt was to 
say that the stoppage in  trans itu  was not un til 
the 5th Aug. I  see that Bramwell, L.J. takes a 
different view of the law from what I  had always 
understood i t  to be. I  had always myself under
stood that the law was that, when you became aware 
that a man to whom you had sold goods which 
had been shipped had become insolvent, your beBt 
way, or at least a very good way, of stopping 
them in  trans itu  was to give notice to the ship
owner in  order that he m ight send i t  on. He 
knew where his master was like ly  to be, and he 
m ight send i t  on ; and I  have always been under 
the belief tha t although such a notice, i f  sent, cast 
upon the shipowner who received i t  an obligation 
to send i t  on w ith  reasonable diligence, yet if, 
though he used reasonable diligence, somehow or 
other the goods were delivered before i t  reached 
he would not be responsible. I  have always 
thought tha t a stoppage, i f  effected thus, was a 
sufficient stoppage in  transitu-, I  have always 
thought that when the shipowner, having received 
such a notice, used reasonable diligence and sent 
i t  on, and i t  arrived before the goods were de
livered, there was a perfect stoppage in  transitu . 
Consequently I  th ink that when notice was given 
to the shipowners (and although they had signed 
the b ill of lading instead of the master, I  do not 
th ink that that makes any difference), they were 
under an obligation to forward i t  w ith reasonable 
diligence, i f  they could, to the master. W hat the 
shipowners did was th is : on the 31st Ju ly  they 
sent this telegram : “  Charterers Carpath ian  
failed, unless b ill of lading held fo r value don’t  
deliver.”  That was, as i t  strikes me, a sending 
forward of the notice to stop the goods in  
transitu , and consequently I  should say tha t 
the stoppage in  trans itu  was complete on the 
31st July. B u t i t  is not necessary to decide 
that point, for i t  is clear enough that the 
goods were not then delivered, and nothing was
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done which would be called a delivery of the 
whole or any part of them t i l l  the 3rd Aug., when 
a person brought one of these receipts for some 
small quantity of salt, and got i t  delivered. Chen 
i t  was said that the delivery of a part is a delivery 
of the whole. I t  may be. In  agreeing for the 
delivery of goods w ith  a person you are not 
bound to take an actual corporeal delivery of the 
whole in  order to constitute such a delivery, and 
i t  may be very well that the delivery of a part of 
the goods is sufficient to uSEord strong evidence 
that i t  is intended as a delivery of the whole. I t  
both parties intend i t  as a delivery of the whole 
then i t  is a delivery of the whole, but i f  either oi 
them dissents, then i t  is not so. I  had always 
understood the law upon that point to have been 
agreed since the judgment of Parke, J. in  Dixon  
v. Yates (5 B. & Ad. 313), and I  rather th ink  that 
the onus is upon these who say that i t  was 
intended as a delivery of the whole. Therefore 
the delivery of this particular parcel of salt was 
not a delivery of anything else. W hat we are 
now dealing w ith  is the delivery of the salt 
which was delivered after the 5th Aug., wbic 
was quite sufficient to dispose of the whole sum 
now in  dispute. We need not inquire what were 
the righ ts in any particular parcel of salt delivere 
on the 3rd Aug. The present question is 
w ith regard to the stoppage in  transitu  of t  e 
residue, after an undoubted notice was served on 
the 5th Aug. Is  that subject to the rule that 
although the whole of the cargo could not e 
stopped because the b ill of lading had been t'1'®?® 
ferred to the Bank of Scotland, the interest which 
s till remained in K ie ll or his assigns, or in any 
body else except those who had become trans
ferees of the b ill of lading, m ight be stopped, 
and m ight become vested in  Falk the origins 
vendor P I  th ink  there is no reason why it  
should no t; and that being so, the judgment of 
the court below is r ig h t and ought to be amrmea.

Lord W atson .— My Lords: I t  is not necessary 
for me to say much in  regard to this case. . ®8r ® 
w ith your Lordships as to the result to which y 
come in  point of fact, and, arriv ing at that 
result, i t  is quite impossible for me to hold, - 
withstanding the very ingenious argument that 
has been addressed to us, that the case is n 
directly ruled by the cases of Be Westsnnthus 
(ub i sup.) and Spalding  v. E nd ing (ubi sup.). 
There is no occasion for your Lordsh.ps to 
consider the effect or the propriety of the judgmenc 
of the Court of Appeal in  the case of E x  pane  
Golding, Davis and Go. (ubi sup.). The 
down by the other cases I  have mentioned is very 
well established and very clear law, and, in  my 
opinion, i t  directly applies to the facts 
case. „  •

Lord F itzgerald .—M y Lords: I c o n c a r i n  
decision which has been announced by the J^ord 
Chancellor. One of the questions before your 
Lordships’ House is whether the tranai 
goods had ended before the 5th Aug. 1878, when 
the vendor’s notioe to stop was de iv ^ . „
master of the Carpath ian  at Calcutta, 
embraces not only the carriage of theL f f  but 
the place where the delivery is to ’ .,
also delivery of the goods there ®°c01L hu^  in th ja 
terms of the contract of conveyance. «nods
case “  tra n s it”  means the conveyance o ’ thegoods 
to Calcutta, and their delivery a J*?epin8 
Calcutta ”  by the carrier, according to

of the charter-party and b ill of lading, into the 
actual or constructive possession of the consignee. 
This seems to me to raise a question of fact which 
is not now open for controversy. I t  appears that 
the freight which was to be paid “  on the righ t 
delivery of the cargo agreeable to b ill o f lading at a 
tonnage rate on the quantity delivered, in  fu ll of 
all port charges ”  was paid in  two payments—on 
the 22nd Aug, and the 3rd Sept. 1878. I t  does 
not appear that the shipowners had on or before 
the 5th given up their lien fo r freight. No 
delivery orders had been given-to the consignees 
or sub-purchasers. The course pursued by Wise
man, M itchell, and Co., who stood in  the position 
of consignees, was to indorse the b ill of lading, 
and deliver i t  to the captain, w ith the le tter of the 
2nd Aug., and then as each sub-purchaser paid for 
the quantity he had purchased he got a receipt, 
took i t  to the ir clerk on board the ship, and his 
quantity was weighed out and delivered to him 
over the ship’s side under the supervision of the 
master. The deliveries commenced on the 2nd 
Aug., when a small quantity was unshipped and 
delivered. No delivery took place on the 4th, and 
on the 5th a small quantity was delivered. B u t 
assuming that the delivery on the 5th took place 
before the notice to stop, there remained then in 
the ship in  charge of the carrier fa r the greater 
portion of the cargo. I t  seems to me that at the 
time of the delivery of the notice to stop, that 
portion was s till in transit, and liable to be stopped, 
and that there had been no actual delivery of the 
whole, and that the partia l deliveries of the 2ndand 
5th Aug. to different sub-purchasers of lots do not 
indicate any constructive delivery of part as repre
senting the whole cargo, or give rise to anyquestion 
of that character. This statement of facts seems 
to me to determine the whole controversy, 
for i f  there was nothing more there could be no 
doubt of the unpaid vendors’ equity to [stop the 
surplus after payment of the demands of the
bank. . . . ,

Another question was however raised, viz., 
whether the sub-sales of the whole cargo before 
the arrival of the Carpath ian  at Calcutta put an 
end to the rig h t of the unpaid vendor to stop the 
goods, or defeated his equitable tit le  to be paid 
out of the surplus of the unpaid purchase money. 
The facts again seem to prevent any such question 
arising. The argument in  the court below was 
that the sub-sales amounted to a complete transfer 
of the property both legal and equitable in  the 
goods and that there was by the attornment of 
the master a complete delivery to the sub-pur
chasers before notice to stop was given, and that 
in  such a state of facts it  had never been held that 
the vendor had any righ t against the sub-pur
chaser’s money. B u t we now learn that no 
delivery orders were signed by the master or by 
the agents, nor were any given by Wiseman, 
M itchell, and Co. representing the consignees. 
The shipment in  Liverpool was in  bulk, “ the ship 
not accountable for natural wastage,”  and each 
nurchaser seems to have purchased not any 
«nerific lot, but so much, to be weighed out to 
h?m ex ship. I  infer also that the money to be 
L id  bv the sub-purchasers for the quantity which 
remained in the ship after the deliveries of the 

r A u 6*  had not been paid to Wiseman, Mitchell, 
and Co. before the notice to stop. The foundation, 
therefore, on which the appellant here rested his 
argument in  the court below is entirely removed.
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Y our Lordships ought to give fu ll effect to the 
equitable principles on which the r ig h t of stop
page in  trans itu  rests. I t  is a r ig h t founded on 
reason, and never works injustice. In  affirming 
the decision of the court below your Lordships 
merely decide that the claims of the unpaid 
vendor against the surplus produce of his own 
goods, after providing fo r all prior rights, is 
superior to that of the creditors of K ie ll, who had 
not paid for the goods. Confining myself to the 
facts of the case, I  refrain from expressing any 
opinion how far a bond fide  absolute sub-sale for 
cash made while the goods were at sea, and w ith 
out notice of the claim of the unpaid vendor, may 
or may not affect the r ig h t of stoppage in  transitu , 
though the subsale be unaccompanied by ah in 
dorsement and delivery of the b ill of lading to 
the sub-vendee.

Order appealed fro m  affirmed, and appeal d is
missed w ith  costs.

Solicitors fo r  the appellant, Ashurst, M orris , 
Crisp and Go.

Solicitors for the respondent, F ie ld , Boseoe, and 
Co., fo r Bateson, B rig h t, and W arr, Liverpool.

Ju ly  11, 14, 15, and Aug. 1,1882.
(Before the L ord Chancellor  (Selborne), Lords 

B lackburn , W atson, and F itzgerald .)
I nman Steamship Company v . B ischopp. (a )

ON APPEAL PROM THE COURT OP APPEAL IN ENGLAND.
M arine  insurance— Time po licy—Loss o f fre ig h t— 

P erils  insm ed against— Causa proximo.
In  the case o f an ord inary time policy upon fre ig h t  

outstanding, the underwriters must be taken to 
home notice o f the existence o f a contract o f  
affreightment, though not so as to extend the 
contract by im p lica tion  to anything not covered 
by the terms o f the policy.

A Government time-charter contained a clause 
enabling the charterers, in  case the ship should  
become inefficient fo r  the service contracted fo r ,  
“  to make such abatement by way o f  mulct out o f 
the hire or fre ig h t o f the said ship as they should 
adjudge f i t  and reasonable.”  The ship was 
rendered tem porarily  inefficient by reason o f the 
pe rils  o f the sea, and the charterers exercised 
the ir power o f mulct.

H e ld  (affirm ing the judgm ent o f the court below), 
that the perils  o f the seas were not the proximate 
cause o f the loss o f fre ig h t, so as to render the 
underwriters o f an ord inary  time po licy  “  on 
fre ig h t outstanding ”  liable as fo r  a loss by the 
perils  insured against.

T his was an appeal from the judgment of the 
Court of Appeal (Lord Coleridge, C.J., Baggallay, 
and Bramwell, L.JJ.) reported 6 Q. B. D iv. 648, 
4 App. Mar. Law Cas. 419, and 44 L. T. Rep. N . S. 
763, reversing a judgment of B rett, L.J. in favour 
of the plaintiffs (the present appellants) at the 
tria l.

The action was brought by the appellants, the 
owners of a steamship called the C ity o f P a ris , 
against the respondents, who were underwriters 
of a policy on fre ight outstanding under a charter-
party.

The facts of the case, and the terms of the 
policy, and of the charter-party, appear from  the

(a) Reported by C. E. M alden , Esq., Barrlster-at-Law

judgments of their Lordships, and from the reports 
in  the courts below.

Benjam in, Q.C. and French  appeared fo r the 
appellants, and contended that the fre ight was 
lost by the perils of the sea w ith in  the meaning 
of the policy. The policy was effected w ith 
reference to the charter-party, and i t  was found 
as a fact at the tr ia l that the charterers were 
justified in  throwing up the charter, as the 
adventure was wholly frustrated by the in 
efficiency of the ship in  consequence of running 
upon a rock :

Havelock v. Geddes, 10 East. 555.
[Lo rd  B lackburn referred to Beatson v. Shanck, 
3 East, 233.] The underwriters had notice of 
the charter, which was a Government charter 
specially framed to avoid a ll questions of reason
ableness in  continuing the adventure. In  the case 
of Jackson v. Union M arine Insurance Company 
(L. Rep. 10 C. P. 125; 2 Asp. Mar. Law Oas. 435; 
31 L. T. Rep. N . S. 789), where the law gave an 
option to rescind the charter, the underwriters 
were held liab le ; here the power to rescind is 
given by the charter itself. That case laid down 
the principle that perils of the seas are not to be 
looked upon as a causa remota in  such a case. 
Efficiency was a condition precedent in  th is 
charter.

Cohen, Q.C. and Barnes (C. Russel, Q.C. w ith 
them), for the respondents, maintained that the 
liab ility  of the underwriters could not vary 
according to whether the charterers did or did not 
exercise an option given them by the charter but 
not referred to in  the policy. The insurance was 
not on “  chartered fre ight,”  but simply on 
“  fre ight.”  The effect of the contention of the 
appellants would be to turn  the polioy in to  an 
insurance, not against the perils of the seas, but 
against the exercise of the ir power of m ulct by 
the charterers. The causa proxim a  of the loss was 
the act of the Government. They referred to

Halhead v. Young, 6 E. & B. 312 ;
Rankin v. Potter, L. Rep. 6 E. & I .  App. 83 ; 2 Asp. 

Mar. Law Oas. 65; 29 L. T. Rep. N. S. 142;
Geipel v. Smith, L. Rep. 7 Q.B. 404; 1 Asp. Mar. 

Law Cas. 268; 26 L. T. Rep. N. S. 361;
Hadley v. Clarke, 9 T. Rep. 259;
Mercantile Steamship Company v. Tyser, L. Rep. 7 

Q. B. Div. Div. 73 ; (a)

(a) May 21,1881.
(Before Lord Coleridge , C.J.)

T he M ercantile  Steam ship  Company L im it e d  
v. Tyser.

T h is  was an aotion on a polioy npon ohartered freight, 
instituted by shipowners against one of the underwriters 
of the polioy.

The action came on for triqd in Deo. 1880, but was 
reserved for further consideration until Jan. 15,1881.

Webster, Q.C. (with him R. T. Reid) for the plaintiffs.
C. P. Butt, Q.C. (with him Barnes) for the defendant.
The material faots are sufficiently stated in the judg

ment of the oourt.
May 21.—Lord Coleridge, C.J.—This was an action on 

a polioy upon ohartered freight loBt under the following 
oircumstanoes:—The oharter-party, was made at Now 
York on the 29th of July 1875, and the voyage was 
described as “  a voyage from the port of New York to 
Odessa.”  The freight was agreed “ during the voyage 
aforesaid,”  at 11 5500J. British sterling in cash at Hull, 
England, on the good and proper discharge of the cargo 
in the aforesaid port of Odessa; ”  and then, after some 
stipulations not material to be notioed, was the follow
ing : “  I f  the vessel has not arrived at the port of New 
York on or before the 1st of September 1875, the charterers
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Da Vaux v. Salvador, 4 A. & E. 420; T
Greer v. Poole, (5 Q. B. Div. 272 ; 4 Asp. Mar. Law 

Cas. 300 ; 42 L. T. Rep. N. S. 687;
Ionides v. Universal Marine Insurance Company,

1 Mar. Law Cas. 0. S. 353; 8 L. T. Rep. N. b. 
705 ; 14 C. B. Rep. N. S. 259. 

ben jam in , Q.C. was heard in  reply.
Cur. adv. vult.

Aug. 1.—Their Lordships gave judgment as 
follows : _____ ____ _____
have option of cancelling this charter-party- Tbepolioy|
which was effected in London on Aug. 1 ,1®'®, 
and from London to New York, while there, and tbene 
to Odessa, via Constantinople,”  and was a yal . P way 
‘ at on chartered freight,”  and one of the con ,-,,be

“  including all risks incident to steam navigat •. .. 
other risks taken were the ordinary ones, , jng 
perils of the seas. The clause in the charter cont g 
what has been called the cancelling option wasu 
mentioned to the defendant, and was not ^
him at the time when the policy was effected^ ^  
fihip (the Ganges) started on her voyag ° tour
country on Aug. 7, and i f  a ll had gone wellehe t
or five days to spare for the performance o l  , 
probably have arrived in New York in plenty of Lme^o 
prevent the possible exercise of,th® cancel1 1 p
But all did not go well; she broke down from 80^
failure of her machinery in the British that
to put back for repairs, and the rePâ e t i l l  long
it  was impossible for her to reach
after Sept. 8. Thereupon the <toart®*®d tbB freight 
their option, the charter was cancelled, an fntiffs
lost. Under these circumstances, are defendants 
entitled to recover? I t  was argued to* d noi  com- 
that the interest in the chartered freight that
menced at the time when the charter was cancelled 
the freight was not lost by any of the f " '¿ ¿ w r ite r  
against, and that the witholding from th oon_
the information as to the clause in the ch J? The 
f in in g  the cancelling option vitiated_ P° plaintiffs, 
first point, I  think, must be decided for Fudges in
I t  appears to me that the reasoning of Biuf iVe of
Barber y. F lem ing (L. Rep. 5 Q. B. 59) James
this case, and especially the 3udf[!i“ enA H here the Hannen. By the very words of the policy here, ^  
voyage in the oourse of which the freig ticuiar
earned had oommenoed, although not 1 This,
Part of i t  for which freight was fa sufficient;
according to Barber v. Flem ing (ubi sup.) Djaintiffs
and i f  the second point were deoided for the^pi' TJiat 
they would, in my opinion, be entitlodto» arly
point is whether the freight . ^ “̂ p e i i ls  of the
of the perils insured against, that is, y P . t;on. 
seas, or by any of the risks incident to steam n ? h
I  think i t  was not. I  think the freight was 16st
exeroise of the cancelling option whic the ship
had the right to exeroise. The b re a M o ^  °£aBat their 
gave the charterers the opportunity wh Causa
pleasure to avail themselves of, or • f 0 8Ubtle
proxima and causa remota give rise, . Here
d is tinc tions, to  endless questions^ and^decia ion^^ geag
i t  Beems tome that i t  was not the p , jf. may be 
which caused the freight to he' s , t0 oanoel
that these perils gave the charterers B8cd the loss
the charter? Nor, if  I  am right in " ka‘ X te a m  navi- 
of freight, w ill the cause as to the risk T think must 
gation help the plaintiffs ? These r1 ’  ̂ to vessels 
mean physical risks, to  speak incM en^to^ ^  ^  
propelled by Bteam machinery. T th iL s 0f  that kind, 
engine, the disabling ofa sorew, an fhev happened 
if  they caused the loss of height, though 
in calm water and fine weather, wou insure. But
against which the underwriters contracted to ^  jn
if, as I  think, they only gaveoccasio to th ^  pot avail t he
it8elf the proximate cause of loss, t  y avai] j f  the
plaintiffs. Still less, of course, ¿ ‘S n e c e s s a r y
proximate cause of loss was by no m ;t
result of the matters I  have probability,
might or i t  might not, almost y th  . q u a ^ p r ^ j  ^  
have been the interest of the °^art L jsjon to be now 
oharter. I  believe this particular p , the ques-
for the first time the subject of ’ jtv  But the
«on is therefore somewhat bare of authority.

The L oud Chancellor (Selborne).—M y  Lords : 
The Question in  this appeal is whether a loss ot 
fre ieht by the exeroise of a power of m ulct or 
abatement reserved by charter-party to the 
charterers, which power in  this case arose and 
was exeroised by reason of the ship being 
temporarily rendered inefficient for the service 
in which she was engaged by perils insured 
“  inax is a loss for which the insurers are liable 

S r  au ordinary time policy, “  on fre ight out-

• -rvioa nri which the oases oi naamnsuio v.

$ !* | f «  i  s K - a  a
s t t is S S B S S t »

In  ‘ t ^ c  0^ = d  restraint of pnnpes, the a policy on cargo bejn? gold for almost nothing at a 
loss of c*rf ? V y ort of destination, that port being re
po^ sh° r t ° f master during the voyage as shut against
&°r*Vab<shins 'w asnot a loss covered by the policy. In English ships, wa ^  oourt -n ban00; Lord Alvanley
giving theiudgme t^rwriters have insured against cap- 
BayS : ¿to« restraint of princes, and the captam learning ture andtherestr P destination the vessel w ill be
that if he enter the P ° ^ t  “ ^ whereby the object of 
lost byconfiscation, v o ia ^  cir(!umatances do not amount 
the voyage is defea , s destruction of the thing
to a peril ^  prjn(jiple ld h

rase information had been received at Fal- 
app to that the ship could not safely proceed to Naples, mouth that tu« ° v remarks is obvious. I f  the
The aPPllcaf ‘° t  the vessel started, but after the
b0 leri f  l e d  whereby she had failed to reach New York, 
nek ai ta0“ e„ l „  had been cancelled, the underwriter 
and the obiiTb h e been liable. Philpott v. Swann 
would equally ba , ?0 tlie purpose. In that case the

uiS" been prevented from loading a certain portionof ship had been pr ont to Bea £rom the east coast
cargo by being d s t. Helena to repair some
of Africa, and ^ t  Helena she came home without 
damage. 1 « ®  ? the deficient portion of her oargo.
returning to loaded deliver ing the judgment of
After argument, L. 0 oargo did not cover this
the court, held “ turning to Africa, though
loss whj°^  ^ rSaĈ Bd1ieMincaused by perils of the seas,
that non-return n Th a86B appear to mewhich weremsured against,  ̂^  Nor

warrant he c 1 steamship Freight Insurance
does Mamson, v. xvs Cag 1S0 ; 41 L. T. Rep.
Association (4 Asp^M a.^ ^  j .  670 Q. B.)
N. S- 160; ^ flT A tw ith it. In that case Sir Alexanderin  any way conflic t t h ^  M an isty  he ld (Lush, J .
C°ck burn “ rytain words, not the same as the words
dissenting) tha c charter-party, irrespective of the 
here, cancelled t  “  artieg to it. The arguments of
°p tiKD to «  Lushf are certainly weighty; but the case 
my brother daoided or not, was a case upon
itself, 'wbeth!F other words than those before me,the construction of other wo present oage 0n t his
and has really n defendant entitled to
point, therefor ^  I  entitled to succeed also on the 
suooeed. i  „ „  j :«closure. The evidence showed that 
point as to non- cancelling option was of com-
Fhis P™ r91?cent ntrodncLon into charter-parties, that 
pai at7 e™o in with the greater prevalence of steamships 
i t  had come m w . 8 that j t  waa sometimes inserted 
in the “ ertoat llenoT i  “ the oharters of steamships, and 
a?d/ F C e  was no usage as to its disclosure or non- that there w ^  that i t  may enormously increase 
disclosure. I t  P In t l l iB case there were four or five 
the risk to De ru • ar„ urnent as to its  non-discloBure 
days to spar® ; b gam6 aa i f  there had been but an 
would toMefore, that the fact of this option
hour. I . th l“ a’ , ®Bter waB a fact whioh the assured was 
existing lb tbJs, ° di80ioae to the underwriter. The oase 
bound himself to Cas.O.S.432; 15 L. T.
of Bates v. Hew tt (2 Q B. 595) appears to me to 
^ d ire c t ly  to point 5n the whole I  give ,udgment for 
xLft defendant.

-  r  -fnra for the plaintiffs, Flews, Irvine, and Hodges. 
Solicitors for the defendants, Waltons, Bulb, and 

Walton.
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standing.”  I t  has been held by the Court of 
Appeal tha t they are not bo liable, on the ground 
that the perils insured against were not the proxi
mate cause of the loss. A lthough the charter- 
party is not mentioned in the policy, nor is the 
fre igh t therein described as chartered freight, an 
insurance on fre igh t must necessarily have refer
ence to some contract of affreightment, under 
which, during the time covered by that policy, 
fre ight m ight be earned: and to ascertain what 
the fre igh t insured was, in  case of loss, the actual 
contract of affreightment must necessarily be 
regarded. In  this case the insurers had express 
notice, by the letter of the 19th Feb. 1879, in 
which the order fo r the insurance waB given, that 
the C ity  o f Paris, the ship mentioned in the policy, 
was an Inman steamer, then about to proceed on 
a voyage to Natal on Government charter. There 
were, at that time, hostilities in  progress between 
th is country and the Chief of Zululand, and the 
Government charter was for the use of the ship 
as a transport to convey troops and stores. That 
charter had reference to the general regulations 
fo r H er Majesty’s transport service, and the 
special terms contained in i t  were in  substance 
sim ilar to those which had been long in use in 
Government charters for sim ilar purposes, as 
appears from the case of Beatson v. Shanck (ubi 
sup.). Under these circumstances i t  appears to 
me that the question arising upon the policy 
ought to be determined in the same way as i f  the 
charter-party had been seen by the insurers, and 
referred to in  the policy, though not, of course, so 
as to extend the contract of the underwriters by 
any unnecessary implication to anything not 
properly covered by the express terms of the 
policy.

The charter-party, dated the 20th Feb. 1879, 
was for the service and employment of the ship 
as a transport, on monthly hire, fo r the term 
of three calendar months certain, and thence
forward u n til the Board o f A dm ira lty  should 
give notice of discharge, such notice to be given 
when the ship was in port w ith in  the United 
Kingdom. The shipowners contracted to keep 
the ship in every respect seaworthy and f it  fo r the 
service in  which she was engaged; and the Board 
of Adm ira lty agreed to pay for the hire and 
fre igh t of the ship, at the rate of 25«. per ton per 
calendar month, during such time as the ship 
should be continued in H er Majesty’s employ, and 
should duly and efficiently perform that service, 
upon certificates, and by monthly instalments, with 
certain reserves, in  the manner therein mentioned 
one month’s fre ight being paid in advance. This 
agreement of the Board of A dm ira lty  was, how
ever, subject to a proviso, thus expressed :—“  That 
if, at any time or times hereafter, i t  should be 
made to appear to the commissioners that any 
delay bad been caused or had accrued by breach 
of orders or neglect of duty, or that the Baid ship 
has become incapable from any defect, deficiency, 
or breach of orders, or from any cause whatsoever, 
to perform efficiently the service contracted for, 
then and in  every such case i t  should and m ight 
be lawful to and for the said commissioners to 
retain in  arrear the pay of the ship for two months 
as aforesaid, and to pu t the said ship out of pay, 
or to make such abatement by way of m ulct out 
of the hire or fre ight of the said ship as they 
should adjudge fair and reasonable.”  There is 
nothing else which I  th ink materia! in the charter-

party. Upon the construction of this charter- 
party, I  am of opinion that i t  is not a condition 
precedent of the contract of the Board of A d 
m ira lty to pay the monthly hire and freight of the 
ship, tha t she should “ duly and efficiently per
form the service”  for which she was engaged: 
(Boone v. Eyre, 1 H. Bl. 273, n . ; Havelock v. 
Oeddes, ub i sup.) I  am also of opinion that the 
ship could not be discharged from that service, 
w ithout the consent of the shipowner, elsewhere 
than w ith in some port of the United Kingdom; 
and that the power reserved to the commissioners 
to “  put the ship out of pay,”  for any of the causes 
mentioned, had reference only to a retention of the 
monthly payments, which ought otherwise to have 
been made, so that no exercise of that power could 
result in  a loss of freight. The power, therefore, 
upon the exercise of which the present question 
depends is that of making “  such abatement by 
way of mulct out of the hire or freight of the said 
sh ip ”  as the commissioners should adjudge fit  
and reasonable, being the Bame power which in  the 
case of Beatson v. Shanck, already referred to, 
was adjudged by the Court of K in g ’s Bench to be 
valid in  law. This, according to the terms of the 
charter-party, was a power depending upon a 
judgment to be exercised, not by any officer or 
officers in  charge of troops or stores on board the 
ship, bu t by the commissioners fo r executing the 
office of Lord H igh  Admiral.

The facts which are material are these. The ship 
proceeded w ith troops and stores to Simon’s Bay, 
and there, on the 21st March 1879, she struck upon 
a rock, receiving such serious in ju ry  that she was 
rendered unseaworthy and incapable of efficiently 
performing the service for which she was engaged 
u n til she had received extensive repairs, which 
were not completed, so as to make her again sea
worthy and f i t  to sail or to perform the service 
contracted for, un til the 23rd May following, 
which was after the expiration of the timecovered 
by the insurance. The fre igh t down to the 21st 
March 1879, when Bhe struck on the rock, was 
duly paid. On the 12th A p ril 1879, Capt. Adean, 
the senior naval officer in Simon’s Bay, instead 
of granting tbo usual certificate on which monthly 
payments were to bo made according to contraot, 
noted, on the form provided for that purpose, that 
the ship had been “  inefficient since the 21stMarch 
1879, having touched the Roman rock and sus
tained much damage; ”  also that the “  G ity  of 
Pa/rxs was discharged from  H er Majesty’s service 
on the 17th A p ril 1879. having been retained so 
long on account of removal of Government stores, 
&c.”  The troops and stores on board had, in 
fact, remained in the ship un til they could 
conveniently be transferred to other vessels, an 
operation which was not completed by the local 
agents of the Government un til the 17th A p ril
1879. The agents of the Government having 
declined to continue the employment of the ship, 
she returned to England in July 1879, and a 
correspondence between her owners and the Board 
of Adm iralty, or their solicitors, which had been 
commenced when she was on her voyage home
ward, was continued t i l l  the 2nd Aug. 1879. The 
owners did not profess to be able to insist upon 
any legal claim, but they asked for equitablo con
sideration from Her Majesty’s Government; and 
the Board of Adm ira lty  ultimately decided to 
make them some allowance in respect of the 
expenses of the voyage homeward, but declined to
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pay freight fo r the period subsequent to the 21st 
March 1879. Having regard to the construction 
and legal effect of the charter-party, i t  appears to 
me that the acts of Captain Adean at Simon s 
Bay, and the form of certificate signed by him on 
the 17th A p ril, may be laid out of the case, 
inasmuch as the charter-party did not authorise 
the Board of Adm ira lty, and s til l less authorised 
their local agents, to discharge the ship from the 
service in which she was engaged, un til she had 
returned to the United Kingdom ; and the power 
of making an abatement by way of mulct out ot 
fre igh t was reservedonly to the Board themselves, 
and cannot be regarded as having been finally 
exercised by them un til after the ship s return to 
the United Kingdom. I f  the shipowners had 
voluntarily consented to a variation of the terms 
of the charter-party, involving a relinquishment 
of the ir claim to fre ight (which does not appear to 
have been the case), th is could not have thrown 
upon the insurers any liab ility  to which they 
would not otherwise have been subject: (Evertov. 
Sm ith. 2 M. & S. 278; P h ilp o tt v S',warm, 1 Mar. 
Law Cas. O. S. 151; 5 L. T. Eep. N . S. 183; 11 C.B.
N . S 270) The result is that, in  my opinion, a, 
r ig h t to the fre ight in question must be deemed 
to have accrued under the terms of the char e 
party, but to have been subsequently, in  Ju ly 
1879, defeated under the power of abatement by 
way of mulct reserved by the contract to toe
Board of Adm iralty. ,

I t  has not been w ithout doubt, or, 1 muse 
add, w ithout reluctance, tha t I  have come o 
the conclusion that this is not a loss so d i Jt 
proximately, and immediately resulting from 
perils of the seas insured against, so as so 
make i t  payable under the terras of ie P J  
by the insurers. The general principle o 
proximo,, non remota, spectator is in e g 
enough, and easy of application in many cases 
but that there are cases in  whioh a too literal 
application of i t  would work injustice and woo d 
not reatlv be justified by the principle itself, w 
apparent from the observations of Pollock, OJi. 
in  Montoya v. London Assurance•. C om pany<(6E . 
458), of Erie C-J. in Iomdes v. Universal M arine  
Insurance Company ( I  Mar. Law¡0 « .  0 . Sh 353, 
8 L . T. Rep. N.S. 705; 14 0. B. N. S. 259), and from 
Bondrett v. Eentigg  (H o lt N. P. Rep. , j ftnen(j  
do I  th ink that the question can entirely depend 
upon the difference betweena condition]preeeden 
(w ithout which the r ig h t to fre ight would never 
accrue) and a condition subsequent, by which A,
m ight be defeated. The observations of Bram
well B afc the conclusion of the ludgme

Union. M a n ™

.rg u m .n l of » « J f J  "  .  v» » .

s t s  4 - r « b 2:
charter-party being the same, a p' deter-
reserved to the charterers or t  ei 8 further
mine the contract and them liab ility  ^  further
fn righ l, on f , r r 8h t ~n< lrr to r

a w - .
taken, and i f  such power had been exermsed 
before any further fre ight w as earned, I  should 
have been of opinion that t  is w ¡ngurerB
fre igh t by perils of the, f  “  ^ [n  my o l i ^  have 
were liable. N or would if, i „(L -is ion  might 
made any difference, although p

have been made by the contract for the con
tinuance of the troops and stores in  the ship, after 
the exercise of the power to determine the con
tract, un til such time as they could be con
veniently landed or transferred to other vessels. 
B u t between such a case and that of a subsequent 
mulct under a special power, such as that con
tained in  this charter-party, after fre ight had been 
earned which (unless the power of mulct were 
exercised) would be payable under the contract, 
there seems to me to bean important difference. The 
principle of such cases as Hadkinson  v. Robinson 
(3 B. &  P. 388), T ay lo r v. Dunbar (L. Rep. 4 0. P. 
206), and M 'S w iney  v. R oyal Exchange Assurance 
Corporation  (14 Q. B. 634), seems to be here 
applicable, and obliges me to conclude that the 
risk of loss by the exercise, in  such circumstances, 
of such a special power is different from the risk 
of loss by perils of the seas and ought to have 
been insured against in  some more special manner, 
i f  i t  was the intention of the parties that i t  
should be covered by the policy. I  do not dis
semble that there appears to me to be something 
of refinement in  the distinction, which the rule 
laid down by the authorities, as applied to the 
particular facts of this case, obliges me to make; 
but, though refined, i t  seems to be a real distinc
tion, and to jus tify  the judgment of the court 
below. Upon the whole, therefore, I  am unable to 
differ from the opinion whioh is entertained by 
others of your Lordships who heard this appeal, 
and I  must move your Lordships to affirm the 
judgment appealed from, and to dismiss the 
appeal, w ith  costs.

Lord B lackbubn .—M y Lords : This is an action 
on a time policy in  the ordinary form, entered into 
in the name of the brokers for the plaintiffs, “  fo r 
and during the space of three calendar months, 
commencing the risk on the 20th Feb. 1879, and 
ending on the 19th May 1879, both days inclusive, 
on the C ity  o f P aris  steamship.”  The subject- 
matter of insurance is specified as “  on fre ight 
outstanding,”  the perils are the usual perils, in 
cluding those of the sea. The defendants are 
underwriters who subscribed this policy. The 
question is whether, under the circumstances, 
there has been any loss of freight against which 
the underwriters are bound by their contract to 
indemnify the plaintiffs. The adventure in respect 
of whioh the plaintiffs intended to make this 
assurance was under a charter-party under seal, 
made on the 20th Feb. 1879, between the Com
missioners of the Adm iralty, on behalf of H er 
Majesty, of the one part, and G. F. E llis , on 
behalf of the now plaintiffs, owners of the C ity  o f  
P aris  of the other part, by which the owners let,
a n d  the Commissioners hired and took on freight the 
n tu  o f P a ris  “  for service and employment as a 
transport on monthly hire for the space o f three 
calendar months certain, and thenoeforward un til 
the commissioners ”  shall cause notice to be given 
to the p laintiffs or the master in  charge of the 
ahin ”  that she is discharged from H er Majesty s 

guch notice to be given when the said 
shin is in port in the United Kingdom.”  The firs t

nnth’s pay was paid in  advance. Before the 
..nrW writers agreed to the insurance they were 
informed that the City o f P aris  was the Inman 
steamer about to proceed on a voyage to Natal on 
Government charter, and they m ight i f  they 
Seised have seen the charter, so that there would 
be no ground for setting up any defence on the
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ground of non-disclosure or concealment, and no 
such defence was set up. B u t though the under
writers knew that this was the adventure upon 
which the ship was bound, and that there was 
such a charter-party, under which what was 
meant to be insured would accrue, i t  is not in 
any sense accurate to say that the policy must 
be read as i f  the charter-party were set out 
in  i t  so as to affect its  construction. The 
construction of the policy remains, that the 
underwriters are to make good any loss occa
sioned to the subject-matter of the insurance in 
th is policy, described as “ fre ight outstanding.”  
“ Freight,”  says Lord Tenterden, in  F lin t  v. 
Flem yng  ( I  B. & Ad. 48), “  as used in the policy of 
insurance, imports the benefit derived from the 
employment of the ship ; ”  so that description 
covers the monthly hire of the ship for time. But 
as soon as i t  is ascertained that the policy attached 
on the hire under a particular charter-party, the 
charter-party must be read, in order to see how 
the subject-matter was affected by the misfortune 
which happened. Under one charter-party a tem
porary disablement of the ship m ight occasion a 
loss for which the underwriters on ship would be 
responsible, but which would not have any effect 
at a ll on the insured’s r ig h t to recover the hire of 
the vessel while she was disabled. Under another, 
such a temporary disablement m ight deprive the 
shipowner of all claim fo r hire during the time she 
was disabled. In  the firs t o f these cases there 
could be no claim against the underwriters on 
fre ight, for there was no loss of fre ight. In  the 
second, I  do not see how i t  could properly be 
denied that there was such a loss. B u t the con
struction of the charter-party may be such, and 
th is is the case now at bar, that i t  is a nice 
question whether the pecuniary loss which the 
assured have sustained in consequence of a peril 
of the sea is one which does or does not occasion a 
loss of the hire. I f  i t  does not occasion such a loss, 
though the consequence may be one which m ight 
have been insured against by an apt description, 
the underwriters on fre ight have not insured 
against it. Whether the individuals who sub
scribed this policy would have refused to insure at 
all on such a risk as being too speculative for 
them, or would have been w illing  to insure on an 
increased premium, I  cannot tell. I f  what has 
happened is not a loss of fre ight w ith in  the mean
ing of the polioy, they have a r ig h t to refuse to 
indemnify against it. The construction, therefore, 
of th is charter-party is all important. I  may 
observe that I  do not th ink  that i t  makes any 
difference in  its construction tha t the charterers 
here are acting on behalf of H er Majesty, and 
tha t the regulations of H er Majesty’s' transport 
service are incorporated in and form part of the 
charter-party; and that two cases, Beatson v. 
Shanck {ub i sup.) and Havelock v. Geddes (ubi 
sup.), are very material authorities as to the prin 
ciples upon which i t  should be construed. [H is 
Lordship went through the clauses of the oharter- 
party, and the facts of the case, and continued :] 
The owners say, and, i t  seems clear, say tru ly , 
that had i t  not been fo r the accident, which 
was a peril of the sea, they would have re
ceived pay from the 21st March 1879 t i l l  the 
20th May 1879, when the policy expired by 
effluxion of time, and that they did not receive i t  
at a l l : and they olaim against the underwriters on. 
fre ight to  be indemnified against this. Brett, L.J.

[H . of L.

was of th is  opinion, and the plaintiffs before him 
had judgment against the underwriters. The 
Court of Appeal reversed this judgment.

I t  is clear that the pecuniary damage to the 
assured was precisely the same whether the hire for 
these two months was, in  consequence of the perils 
of the sea never earned, or whether the commis
sioners had, in  consequence of the perils of the sea, 
a rig h t to make abatement by way of m ulct to 
such amount as in the ir judgment was f i t  and 
reasonable, and to deduct that from the pay, and 
thought i t  f i t  and reasonable to deduct the whole. 
B u t the difference to the underwriters is consider
able. In  the firs t case the hire is clearly lost by 
the peril insured against. In  the other I  th ink  i t  
cannot properly be said that the hire has been lost 
at all, though the assured have had an equivalent 
m ulct levied out of it. The courts below 
have not entered into the question of what was the 
construction of the charter party in  any detail, 
Bramwell, L.J. in the Court of Appeal rather 
pu tting  the judgment on the maxim c ausaproxima, 
non causa remota, spectatur, which is no doubt per
fectly good law, and saying something about causa 
causans, and causa sine qua non. I  must own 
tha t I  have always sympathised w ith  what Lord 
Colonsay said in  the case o f R a nk in  v. Potter {ubi 
sup .): “  Something is said about proximate and 
remote causes, and these are matters which are 
very apt to lead us into philosophical mazes; ” 
which I  th ink he did not use as a term of eulogy. 
I  th ink, as he did, that when we get a clear view 
of the facts i t  is best to keep out of such philo
sophical mazes ; and, as I  th ink, the question here 
is not what was the proximate cause of a loss of 
freight, but whether there was any loss of freight. 
I t  seems to me dear tha t neither Captain Adean 
at the Cape nor the commissioners at home, nor 
anyone else, had power to discharge the Gity o f 
P a ris  before the three months certain fo r which 
she was hired. Had she to ta lly perished, so that 
she never could have been employed again at all, 
the hire would have ceased from the time of 
her destruction; but here use was made of her 
as a storeship t i l l  the 17th A p ril, and after she 
was repaired she was capable of perform ing the 
work of a transport efficiently. In  Havelock v. 
Geddes (ub i sup.), where by the terms of the 
charter-party the defendants had bound them
selves to pay a monthly hire, and the shipowners 
had as here, covenanted, w ithout any exception 
of the perils of the sea, to keep the vessel efficient, 
Lord Ellenborough, C. J. says: “  The question then 
is whether, because the p la in tiff has undertaken 
to keep the vessel tigh t, &o., the defendants have 
a rig h t to deduct anything out of the freight they 
are to ¡fay in  respect of the time whioh may be 
taken up in  making good such defects as may 
occur during the period fo r which the vessel is 
h ire d ; and we are of opinion that they are not. 
From the accidents to which ships are liable, i t  
was in  the ordinary course of things to expect 
that this ship m ight want repairs in  the course of 
her voyage,,and when the defendants were making 
the ir bargain they should have stipulated to 
deduct fo r the time which m ight be exhausted in 
making these repairs, i f  they meant to make that 
deduotion. W ithout such a stipulation, we th ink 
the true construction of the charter-party is, that 
while these repairs are going on the ship is to be 
considered in the defendants’ service, and the 
defendants liable to continue their payments.”  No
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question as to  insurance arose in  tha t case, but 
i t  seems to  me clear tha t, i f  the p la in tiff ha m 
sured his fre ig h t he could not have recovered any
th in g  in  respect o f the pe ril of the sea causing ̂  e 
necessity fo r those repairs, fo rno  part of the ire ig  
was thereby lo s t ; any damage to the ship 
be borne by the underw riters on ship ; any e 
expenses to  which he was pu t in  consequen e 
of his covenant would have to  be insure y 
special description. I t  is, however, argued 
th is  charte r-party  the words in  the covenan 
pay the fre ig h t “  d u ring  such tim e as the snip 
shall be continued in  H e r Majesty s em plo j, 
shall d u ly  and efficiently perform  the service tor 
which she is hereby engaged,”  amount to s 
stipu la tion as Lo rd  E llenborough refers to.

In  Maude and Pollock on Shipping (3rd edit, 
p. 235) i t  is said, I  th in k  qu ite accurately, i t  is 
often d iff ic u lt in  constru ing charter-parties to 
ascertain whether particu lar stipulations amount to 
conditions precedent. Th is is to be determ i
seeking for the in tention  of the parties asapp 
on the instrum ent, and from  the surrounding 
circumstances, and by apply ing the ordina y 
o f construction to each particu lar case, 
not depend on any fo rm a l arrangemen 
words, bu t on the reason and sense ot th e itn m g  
as i t  is collected from  the whole contract. Henera y 
speaking, any stipu la tion which goesPc' _  r j q 
portion o f the consideration, or, in  o t e J  
the breach of which would deprive the p y  „ 
has a r ig h t  to ins is t upon i t  of a portion■ J
the benefit of his contract, w ill be _ j j0
to be a condition precedent. I t  must, h fu j
recollected th a t th is  rule, although a v 7 0f 
one, is on ly a ru le  of construction, o r means ^  
discovering the in tention  of the pa > 0
applied where the words w ill bear ei 
F o r i t  is clear tha t the courts w ill no mak ^  
tracts fo r the parties, and th a t l f  f  tend 
language which d is tin c tly  shows tha i c0^ent, i t  
such a stipu la tion to be a condition p
w ill be so construed. Constructions however,
tending to absurd and unreasonable ¡0ienoe
be avoided, i f  th is can be done w ithou t v io ie n ^  
to the term s used, because, w e part ies 
tention is no t clearly expressed, the par ^
are not to be presumed t0 .ta v ® . aot;> In  
make an absurd or unreasonable c benefit
this case the Government did reemv t he 21st 
from the employment of the s. '̂P !?e , wftS
March and the 17th A p ril, though she «  
disabled from duly and efficiently p casefm ay  
service fo r which she was engaged, t have
easily be supposed in which f h ?  ®inclined
received more I  am, therefore, strongly mcbne^
to th in k  tha t the words relied , condition 
stood alone, would not amoun deoi(j e the
precedent. B u t i t  is not neoessay i;fied ana 
point, fo r the words are m ateria y  shoWS
th e ir effect altered by wbafc f? ’ t be stipu- 
tha t the charterers were re ly i cfe , ^  eup.).
la tiou mentioned in  Beatson v. Dr0vision, as 
There, in  a transport charter, <(the provis ^  of 
stated in  the report, wa3 thab P f du ty by the 
tim e, breach of orders, or neg  ̂ li(. t0 execute 
said master, or from  the ship 8 j  m igh t be
or proceed on the service in ” th g S“ d corn- 
employed, being made to app > and be per- 
missioners should have free i b Z men t  out of 
m itted  to  m u lc t o r make «och a b a t e ^  ^  by 
the fre ig h t and pay o f the ship as sno

them adjudged fit and reasonable.”  The words 
in  the charter-party now before us are s ligh tly  
different, and there is introduced a power to the 
commissioners to “ retain in  arrear the pay of 
the ship for two months as aforesaid, and to put 
the ship out of pay,”  which, as I  th ink, must be 
construed as enabling them not to discharge the 
ship but to  withhold the g iving of the monthly 
bills previously stipulated for two months, during 
which time the commissioners would have time 
to consider how they should use the power to 
make abatement by way of mulct out of the 
pay. I  th ink that Beatson v. Shanck (ubi sup.) 
puts the proper construction upon this clause. I f  
any of the specified cases, including inab ility  from 
anv cause whatever to perform efficiently the 
service contracted for, arises, the parties have 
a2reed that the commissioners may make such 
abatement by way of mulct as they shall adjudge 
fit and reasonable. A ll that a court of law can 
inquire into is, whether there was such a case as 
to eive the commissioners ju risd ic tion ; i f  there 
was even if they make an abatement which in  the 
nninion of the court was neither f i t  nor reasonable, 
tC o o u rt cannot interfere, and I  th ink that the 
commissioners may properly take into considera
tion many things besides the mere inability, so 
iW . i t  is not at a ll clear tha t the resolution to 
pay nothing for the period from the 21st March to 
the 17th A pril, though the ship was then retained 
in the service, and actually used, m ight not be 
reasonable and fit, though i t  certainly seemed to 
me at first to be an inequitable resolution. But 
p in  i t  be said that the making such an abate
ment by way of mulct or fine, not necessarily 
because of the peril o f the sea, is a loss of the 
freight, though power is given to retain and levy 
b  out of the freight P I  th ink not, any more than 
the power conferred on t  .e Adm ira lty Court to 
cive damages against the ship for a collision occa
sioning damage to another ship, and to enforce 
the*payment by a proceeding m  rem against the 
ship is a loss of the ship. That was the case of 
m  Vaux v. Salvador (ubi sup.). _ The prejudice 
which the owner of the ship sustains m the last 
cassis a consequence of the peril of the sea, the 
collision, and i t  may be, and every day is, insured 
Sna nst by a collision or running down clause now 
i f  common use, but i t  is not a loss of the ship. 
Tfmav be doubted whetherthe prejudice which the 
shipowners in  this case sustained from the abate
ment bv way of mulct is so direct and immediate 
f r e q u e n c e ,  for i t  may have been imposed or 
t Wsfc its amount increased, for many other 

at and i t  m ight be difficult, though I  th ink
u nssible to frame a clause to cover it. But I  
th ink that' i t  should be insured against, i f  at all, 
S  a clause framed for the purpose as i t  is 

? loss of freight. I  therefore th ink that the 
■u1menTof thegCoart of Appeal is righ t, and

ShLorddbWA?sOT6—M y Lo rds : The terms of the 
nofiev of the 22nd Feb. 1879 appear to me to be 
sufficient to include freight to be earned under a 
!• Pharter- and seeing that the respondents 
4l W i fcbev accepted the insurance had notice that 

of P aris  was under a contract of charter- 
th  ^  T am of opinion that the policy attached to 
fhe Height therein stipulated for, whether they 
“ . ? A. Hid not choose to inform  themselves of the 

^ w la r s  of the oontract, and consequently that 
the^espondents became liable for such part of
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that freight as m ight be lost by any of the risks 
insured against daring the period covered by the 
policy. There are two facts in  the present case 
which have not been disputed. The firs t of these 
is, that the in ju ry  sustained by the vessel in 
Simon’s Bay, and her consequent detention there 
while undergoing necessary repairs, were due to 
perils of the seas w ith in the meaning of the policy. 
The second is, that the Commissioners of the 
Adm ira lty, who were the charterers, have not 
paid, and refuse to pay, fre igh t subsequent to 
the 21st March 1879. Accordingly the only ques
tion which arises for decision is, whether the 
freight, which the vessel, in  the absence of any 
cssuatty, would have earned between the 21st 
March and the 19th May 1879, is lost fre ight for 
which the insurers are liable. In  order to appre
ciate the merits of that question, i t  is necessary 
to consider very carefully the terms of the charter- 
party. The engagement of the vessel was for an in 
definite period, three calendar months being the 
minimum. Notice of discharge was only to be 
given when the vessel was in a port in the United 
Kingdom, and the owners were bound to keep 
her “  staunch and substantial both above water 
and beneath, and in every respect seaworthy,”  at 
all times daring the continuance of her charter. 
These stipulations seem to indicate that i t  was 
w ith in  the contemplation of both parties that the 
owners Bhould from time to time, during the 
currency of the charter-party make such repairs 
upon the ship as were necessary to her efficiency 
as a transport. The clauses of the charter-party 
which bear upon the payment of freight, are some
what peculiar, and the decision of the present case 
appears to me to depend upon the effect to be 
given to them. Fre ight is made payable at a 
monthly tonnage rate, durmg the time that the 
ship is in  her Majesty’s employ, and “  shall duly 
and efficiently perform the service fo r whioh she is 
hereby engaged.”  The firs t month’s freight is to 
be paid in  advance. A t the end of the second 
month the owner, on producing a certificate in 
due form, is entitled to a b ill for a moiety of a 
month’s fre igh t; and at the end of the th ird  
month, upon production of a sim ilar certificate, 
he becomes entitled to a b ill for another moiety. 
A t the end of the fourth and each succeeding 
month a b ill for one month’s fre ight is receivable 
upon a certificate being produced. The result of 
th is arrangement is that, after the expiration of 
the firs t three months, the charterers have always 
from one to two months’ fre ight already earned in 
their hands; and i t  is provided that the owner “  shall 
be paid the balance of fre ight on the passing in the 
office of the requisite accounts and documents 
after the discharge of the said Bhip.”  Then follows 
the provision that i f  i t  shall be made to appear at 
any time to the commissioners tha t any delay has 
been caused by breach of orders, or that the ship 
became incapable from any cause whatsoever to 
perform efficiently the service contracted for, i t  
shall be lawful for them “  to retain in arrear the 
pay of the ship for two months as aforesaid, and 
to put the said ship out of pay, or to make such 
abatement by way of mulct out of the hire or 
fre igh t of the said ship as they shall adjudge fit  
and reasonable.”

I f  the facts of the present caso were Buch 
as to bring i t  w ith in  the principle of Jackson v. 
Union M arine Insurance Company (ub i sup.) 
that would afford an easy solution of the only

question in  issue. In  that event the Com
missioners of the A dm ira lty  would have been, 
at common law, entitled to rescind the contract 
of charter-party, in  respect that the sea risk  en
countered by the City o f P aris  in  Simon’s Bay 
had made the object which the contracting parties 
had in view commercially impossible of attain
ment. But there is really no analogy between 
the case of a charter for a single voyage with a 
particular cargo, and that of a charter indefinite 
as to time, place, aDd cargo ; and, moreover, it  
appears to me that, on a fa ir interpretation of 
this charter-party, i t  was mutually contemplated 
that the ship m ight be in jured by perils of the 
seas, and that, whenever that occurred, she was to 
be repaired. In  my opinion, neither the Com
missioners of the Adm ira lty, nor their officials at 
Simon’s Bay, had a legal righ t to terminate the 
contract and to discharge the C ity o f P aris  
from Her Majesty’s service on the 17th A p ril 
1879. I t  is, however, unnecessary to consider 
whether any lia b ility  would have attached to 
the insurers i f  the commissioners had insisted 
upon their r ig h t to discharge the vessel upon 
the 17th A p ril, and had declined to pay freight 
upon that footing alone. The commissioners 
ultim ately disallowed all claims for freight 
after the 21st March, but allowed the cost 
of coals consumed on the homeward voyage, and 
the case was presented to your Lordships as if 
the commissioners had not discharged the vessel 
at Simon’s Bay. but had disallowed fre ight from 
and after the 21st March in consequence of her 
inefficiency to perform the service for which she 
had been engaged. In  this aspect of the case i t  
could hardly be maintained that the commissioners 
were not empowered by the terms of the charter- 
party to refuse payment of fre igh t subsequent to 
the 21st March 1879; but, when that is conceded, 
the question s till remains whether the payments 
so withheld constitute lost fre igh t w ith in  the 
meaning of the policy.

The appellants in  the f irs t place m ainta in tha t, by 
the term s of the charter-party, the due and efficient 
performance of the service for which the vessel was 
engaged formed a condition precedent to the 
earning o f fre ig h t. I  am unable so to read the con
tract. The language of the leading clause w ith  
respect to fre ig h t does not appear to me to  be fa ir ly  
susceptible o f th a t construction, and any such 
construction is qu ite  inconsistent w ith  the clause 
which follows, g iv ing  power to the commissioners 
to make an abatement by way o f m ulct ou t of the 
hire o r fre ig h t of the ship. Reading the two 
clauses together, I  th in k  i t  is clear th a t fre ig h t 
was to ru n  du ring  the whole period of the vessel’s 
engagement, but tha t the commissioners, in  the 
event of delay occurring, or of the vessel becom
in g  inefficient, were to have the power of declin ing 
to issue m on th ly  pay b ills  (which I  take to  be 
what is meant by p u ttin g  the Bhip ou t of pay), 
and of re ta in ing  the fre igh t, deducting from  its  
amount on fina l settlem ent any sum which they 
in  the ir discretion m ig h t f ix  as a reasonable m ulct 
in  respect o f such delay or inefficiency. I f  I  am 
r ig h t  in  my construction o f the charter-party the 
case tu rns upon a very  narrow point. The in 
efficiency of the vessel was adm itted ly due to 
perils of the sea, whioh were w ith in  the r is k  
insured by the policy, and, i f  i t  had been expressly 
stipulated in  the charte r-party  tha t fre ig h t should 
cease to be payable so long as the ship was inca-
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Pkicb v. L ivingstone. [C t. of A fp.
H . of L.J _____________ -— -— ----- ------------ - " . , . . —

---------------------- ---------- —----- -— ------ . v i * ije Dresent action. I  concur in  the opinion th a t
pa b le iro m  that cause ofefficiently perform ing her . F ha3 been n0 loss o f fre ig h t w ith in  the

T ^  Hnnhh tha t the insurers would ?“  of the poi iCy. The fre ig h t was earned,
but the p la in tiffs  have been deprived of i t  by 
_______ mianioners. in  the exercise of the discre-

pable from that cause of efficiency ”  nld
contract, Id o  not doubt that the in8U ,aj n
have been liable. That would have^ e ¡¡g
case of cesser or loss of freight y (.'case, 
insured against, but that is not the pr . .  n 
The abatement of fre ight is not, in y P ^  
necessarily dependent upon the a j s
vessel has been disabled by sea risk > « fcbe
entirely dependent upon the discre no6
Commissioners of the Admiralty, w 
lim ited in  the exercise of that discretion toccm 
siderations arising out of the casua y . mately 
occasioned delay. They may qui ° t(
take into account, in determining whether * ^  
w ill or w ill not in flic t a mulct the conduct o t^ e r
owners under a tota lly d l®eren aiderations 
charter-party, and many other ^ j n
equally foreign to the ship or freigh that the 
these circumstances, while I  am cons , j  to
question is one of great moety. ■I w  £
regard a disallowance of freight, w j.08t
legitimately made on such consider > I t  
freight in  the proper sense of M * ^ “ ight, 
appears to mo that the deductio make,
which the commissioners are empow. d upon
is in  tru th  and substance a penalty P p ut
the shipowner, which they are enti ja m
of the fre ight retained in their ' q£ tbo
accordingly of opinion that the judg 
Court of Appeal ought to be affirmed te

Lord FiTZ&ERALD.-My Lords mySentire
of my noble and learned friends lim ited in
concurrence. As the charter was „ons;<jerable 
time, and m ight continue for pot to
period, i t  seems plain tha t its dura for
be determined by any necessi y ^  t0 he 
repairs, unless at least the rePal5? P t0 occupy 
of so extensive a character, and J  enq to 
so much time, as practically to p tbe
the objects of the charter, and , ■ The 
charterers to abandon the und , -g tbe 
proviso so much commented ° n’ seems to
foundation of your Lordships judg„„¡oners large 
me to have conferred on the com m iss ione rs^.^  
powers of a judicial character, do not
according to judicial discretion- officers, to 
seem, either by themselves or , powers, 
have directly and formally exe^cl® determined to 
I t  is not pretended that t h e y t w o  
retain in  arrear the pay of t nor did
months, and to pu t the ship , P nd declare 
they formally and directly a ] B mabe 8ny 
that i t  would be f it  and or
abatement by way of mulct ablo to
freight of the ship, I  ^  b“ thority to 
discover that Captain Adean had Under
discharge the ship from the s8™ cehad some
8Uch circumstances I  shou • tha t the
d ifficu lty  in  coming to he powers
commissioners had legally , t- af£reigbt-
conferred on them by the contract o^ 
ment, and had adjudged m ulct out
reasonable th a t there shoal , t o be
of the freight. I t  see“  \ be commissioners 
assumed on both sides tn tbeir powers,
did, in  some form or other, e ^  and reason-
and did eventually adjudge i  bat ement by way 
able to make, and did make a equivalent to
of mulct out of the hi«» or fre>|h ^ H lh e rw is e  
the two months’ fre ight whic
been earned. , . , Qfiek to maintain

I t  is on this that the plaintiffs seek to

but the p la in tiffs  nave oeeu «  *■ "J
“be commissioners, in  the exercise of tbe discre
tionary powers which the contract of a ffre ight- 
ment vested in  them. That was a r is k  against 
which the insurers did not insure. I f ,  however, 
There was a loss of fre ig h t i t  would remain to be 
considered whether “ pen o f the sea was the 
immediate cause o f the loss. The maxim, I n  
w T  non remota causa, sed proxima, spectatur, 

■> i : . „  onpriallv to marine insurances, so that in
S  to e S e  the p la in t if f  to recover here the 
loss Fm ust be a direct, and not a remote conse- 

“ „ f  the pe ril of the sea. The touching on 
r B o i s S k w a s  a peril o f the sea, and 
b^hablv but fo r  tha t the ship would have com- 

Py°T u L , .  undertaking and earned her two 
months’^freight, bu t i t  does not fo llow  tha t the 
touching on^he rock and consequent in ju ry  were 
toucniug The fre ig h t was not neces-
the causa ]ost by tba t  calam ity, and the
sanly and *  f  rep ajrs . The p la in tiffs
COr X p r i v X f  tb e ir r ig h t to. the fre igh t, i f  
were dep eDri ved, bv the action o f tho com- 
they were P 0g jcers under the special

Ttoprovisions but was occasioned
not by the penis 01 /  in  the opinion of
by the con r  • tha t the loss was not
BramW L r v  and proximate effect of the perils 
the necessiay P p la in tiffs  have failed to

¡»»“ a » «  ■>< » "« ■ »

thS °Order appealed fro m  affirmed and appeal dis
missed w ith  costs.

„  fn r th e  appellants, Gregory, Boweliffes,
Solicitors 7j j 0, ;nson, and Lightbound,

and to ., i™ ** ’

L  Sohmfcors fo r  the respondents, Waltons, Bubb, 

and Walton. ^

C'ORtt of JjttbixEtuxo*
COURT OF APPEAL.

S IT T IN G S  A T  L IN C O L N ’S IN N . 
Thursday, Ju ly  6 ,1882.

(Before J essel, M ^ S i r  X u ™  H ansen, an

P kice v. L ivingstone, (a)
C h a rte r-p a rty -F in a l e a ilin g -L a s t port.

, , provided that the owners o f a
A  ^  Should receive an advance o f one-third o f

vessel shouta ° ~‘ f r0 m fM a l sa iling

'¿ • { 'A » !  f t" “
K i n g d o m at Penarth Dock, and was 

Thf  Z T  bv a steam-tug seven or eight miles, 
towed' DV , a6o«t three miles in to  the
bringing ™ , Weather being threatening,
^ n f t h e r e  anchored, u n t il the violence o f 
she was the ^  caWe(t to pa rt, and she ra n  
the w ind can a thrown overboard,
t ^ h e  r ^ S Z  V s  damaged by the sea

water. _____—  ---------------------
------^  Ban-uter-at-Law.
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The vessel had never le ft the port o f Cardiff, as 
defined in  the Gazette f o r  fisca l purposes, 
although, tak ing the po rt in  its  o rd inary  com
m ercial sense, she had done so and had keen out 
at sea.

The owners claimed the amount o f one-third o f the 
fre igh t, but the defendants contended that there 
had been no f in a l sa iling o f the vessel fro m  her 
last port, and that, therefore, they were not 
liable.

H e ld  (affirm ing the decision o f Lopes, J.), that the 
word “ p o r t"  must be understood im its ord inary  
commercial sense; that the vessel had f in a lly  
sailed as soon as she had left the port fo r  the 
purpose o f proceeding on her voyage w ithout 
any in tention o f coming back; and that the 
owners were entitled to the fre ig h t claimed.

The defendants, on the 12th Oct. 1880, chartered 
of the plaintiffs a ship called the Buckhurst by 
a charter-party, which was partly  in  p rin t and 
partly in  w riting- The material portions of the 
charter-party were as follows, the parts which 
were in w riting  being distinguished by ita lics :

I t  is this day mutually agreed between Messrs. W. B. 
Price and Co., owners of the good ship or vessel called 
the Buckhurst, and classed 100 A 1, of the measurement 
of 1850 tons or thereabouts, now building in the port of 
Dumbarton, and Messrs. Livingstone, Briggs, and Co., 
merchants, that the said ship being warranted tight, 
staunch, and strong, and classed as above during the 
voyage, shall with a ll possible despatch proceed to 
Penarth Dock, Cardiff, and after being in a loading 
berth . . . .  shall there load a fu ll and complete cargo 
of steam ooals as ordered by the charterers, which they 
bind themselves to ship, &o., &o., and being so loaded 
shall proceed to Bombay, or so near thereunto as she may 
safely get, and deliver the same, &o., &c., the act of 
God, the Queen’s enemies, fire, and all and every other 
the dangers and acoidents of the seas, rivers, and navi
gation during the said voyage always mutually excepted. 
The freight to be paid on the quantity delivered at and 
after the rate of twenty-one shillings and sixpence per 
ton of 20owt., or at the option of the agent of the P. and 
O. Steam Navigation Company at the port of discharge 
on the quantity shipped . . . .  such freight to be paid 
as follows:—An advance of one-third by charterers 
aoeeptanoe at three months date and one-third at six 
months date from final sailing of the vessel from her 
last port in United Kingdom, clean bills of lading on 
charterers form for the oargo having been previously 
signed by the master and handed to the charterers, or 
at their option in cash within eight days from sailing 
under disoount at bank rate, but not under 51. per cent, 
per annum.

The vessel loaded a fu ll and complete cargo at 
Penarth Dock on the 14th Jan. 1881, and was 
ready fo r sea the next day.

A  steam-tug towed her out on the 16th Jan. for 
seven or eight miles to a point out in  the Bristol 
Channel, about three miles from Lavernock Point, 
when, the weather being threatening, the captain 
anchored her.

The vessel continued anchored u n til the 18th 
Jan., but the violence o f the wind caused the 
cables to part, and ultim ate ly she was driven 
back and went ashore on Penarth Beach.

The captain ordered a portion of the cargo of 
coal to be heaved overboard, and the remainder was 
damaged by the sea-water.

The vessel had never le ft the port of Cardiff 
as defined in the Gazette for fiscal purposes, 
although, taking the port in  its ordinary com
mercial sense, she had le ft i t  and had been out 
at sea.

The plaintiffs claimed 1056J., the amount of one- 
th ird  of the fre ight.

The defendants contended that there had been 
no “  final sailing of the vessel from her last port 
in  the United Kingdom,”  and that, therefore, they 
were not liable.

A t the tria l of the action, before Lopes, J. 
without a ju ry , judgment was given in  favour of 
the plaintiffs.

The defendants appealed.
Hollam s for the appellants.— The question turns 

upon the construction of the charter-party. The 
charter-party was designed to meet the case of a 
ship being driven back to port, and then the 
owners, having seoured their freight, not being in 
a hurry to get off again. The vessel was never 
outside the port of Cardiff as defined in the Gazette 
for fiscal purposes. She had not fina lly sailed, 
and was driven back so as to be w ith in  the lim its 
of the port in  its ordinary commercial sense. I f  
the vessel were driven by stress of weather into 
any port in  the United Kingdom, such port would 
be covered by the words “  last port.”  [S ir J ames 
H a n n en  referred to Roelandts v. H a rrison  (9 Ex. 
444), as to the lim its  of the port of Cardiff, and to 
Hudson v. B ilto n  (6 E. & B. 565), as to final 
sailing.]

A . L . ¡Smith, fo r the plaintiffs, was not called 
upon.

J essel, M.R.—This case raises a simple point on 
a charter-party, which is partly in  p rin t and 
partly in  writing. [H is Lordship here read the 
material parts of the charter-party, distinguishing 
the parts in p rin t and in w riting .] Stress has 
been laid on the words “  last port,”  but I  am 
not mncb struck by them. I f  only one port is 
mentioned, i t  m ight be correct to strike out 
“  last ”  from the printed form, but i f  there is ODly 
one port i t  must be but firs t and last, so I  do not 
tb ink  that any stress is to be laid upon the 
expression. The question then is, what is meant 
by sailing from the last port ? The word “  port ”  
must be understood in  its ordinary commercial 
sense. There are ports which, like the port of 
Cardiff, extend miles for fiscal purposes, but 
they are not, for commercial purposes, to be 
treated as having that extent. This vessel was 
towed out to sea in  the Bristol Channel, and had 
got seven or eight miles out of the port in  its 
ordinary commercial sense. I t  was urged that 
she was driven back to Cardiff, and so bad not 
fina lly  sailed. That she was driven back is, to my 
mind, immaterial for the present purpose. She 
had finally sailed as soon as she had left the port 
fo r the purpose of proceeding on her voyage 
w ithout any intention of coming back. If, can 
hardly be seriously suggested tha t she had not 
“ sailed”  w ith in the meaning of the charter-party, 
because she was in tow and her sails were not 
set. W hat is meant by “ sailing ”  is departure from 
the port fo r the purpose of proceeding ou her 
voyage.

S ir J aMes H a n n en .— The case of Hudson v. 
B ilto n  (ub i sup.) suggests the meaning of “  final 
sa iling;”  the vessel must have got out of port 
ready fo r her voyage and for the purpose of 
proceeding on her voyage. I t  was held in that 
case that the vessel had not fina lly sailed, because 
her papers were not on board. In  the present 
case everything was ready, and the fact tha t 
the vessel was driven back by stress of weather 
does not entitle us to say that she had not finally 
sailed. I t  is said that she had not fina lly sailed
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Ct. op App.]

from her last port, bat as only one . f j f g
tioned, “  last port ”  must mean the,Por ¿riven
I t  has been contended that, as she 
back, the port in to  which she was d riv  ^
last port, and that she never sailed fro „i-arter- 
this cannot have been the meaning of , , ()e
party, for i t  would leave i t  undetermine wa8
bills were to commence running, u‘ hack into 
ascertained that she had not been dnv from
any port in the United Kingdom. The port t r  
which a vessel starts, intending to go o J ’ 
ik her last port. , .

L in d le y , L.J.—-The question is, whether this 
vessel had finally sailed from her *aBfc,P ven(j 
United Kingdom. Final sailing, J^roose of 
means getting clear of the port fo r t  P P 
proceeding on a voyage. Here the vessel left the 
port of Cardiff with no intention of g g 
I f  a vessel goes seven or eight mdes from tne
Penarth Dock she is out of port, for s
at sea. I  th ink  that no great weight is to ne
attached to the word “  last as i t  o 
printed form.

The Douglas. [Ot. op A pp.

Solicitors for the plaintiffs, ¿
Solicitors for the defendants, Hollam s, So , 

Coward. ___

S ITT IN G S  AT W ESTM IN STER . 
Wednesday, June 21,1882.

(Before Lord Coleridge, C. J ., B rett, and 
Cotton, L.J J .)

T h e  D ouglas, (a)
ON APPEAL PROM SIR R- PHILLIM ORE.

Damage— Collision— Vessel Re
rive r—L ia b il i ty  o f oi ower— j gi  
moval o f Wrecks Act 1877 (40 4" 41 • ' _
8. 4— D uty  to give warning— Hearsay evid 
W rongfu l rejection o f evidence,  ̂ ,

Where a vessel is sunk in  a blame, a
collision, for which she is  held ŝ e. ^  j  upon 
duty o f lig h tin g  the wreck is not imposed upon
her owners, though they claim  ^ e  o arbour- 
the vessel has been abandoned, an mgmls 0f  
master under the provisions o f th ^
Wrecks Act 1877 has undertaken to 
wreck lighted, and her owners a r ^
damage resulting fro m  the absence of sue

Evidence9 showing that ^ f ^ j f J ^ a Z r  ‘vn-

T c Z i T ^ T ^ o s i l i o n  o f ^  « £
that the harbour-master u n d e r lt ,o k J > W *
wreck, and that the m e s s e n F ' f f i f i g L ,  is 
officer o f the harbour-master done, and
admissible, as re la ting to r i  ,
tending to disprove negligence P
owners. she was

The D., by reason o /  a  oo M w *w /j> ^  <¿M w er 
alone to blame, sank in  the ^  s/te
to a message fro m  her mate sent s h o r ty  y 
sank, the harbour-master at 0. p' j ^  j f .
the wreck. Some hours ' ^ " J Z u e d .  
ra n  in to  the D., which had n  y  attached to the 

Held, that no negligence or lia b ility  attachea
owners o f the D . (6) _---------— r r r z r

---------------- --------------- -------- -—'JUTTwT Raikes, Lsqrs.,
(a) Reported by J. P. Ashnall and .

Barristers-at-Law. . „ . „ i i i  arisen on tnB
(b) As several oases have r  channels, i t  may 

subject of obstruction in navigable cuan

This was an appeal from a decision o f S ir R. 
Phillimore, in  which on the 25th A p ril 1882, he 
held that the steamship Douglas was to blame fo r 
a collision between the s.s. M ary  N ixon  and the 
Doualas, while the latter vessel was ly ing  sunken 
in  Gravesend Reach, in  the river Thames about 
midnight on the 26th and 27th Oct. 1881, in  
consequence of a collision w ith another vessel.

The facts appear in the report of the case below 
before S ir R Phillimore (46 L .T  Rep. N . S. 488;
4  A s p . Mar. Law Cas. 510; L. Rep. 7 f -  
w ith the exception of the following, viz that at 
fhA hearing of the action the defendants tendered 
the evidence of the master of the tug Endeavour 
with the object of proving that he, at the request 
of the mate of the Douglas, shortly after the firs t 
collision, had informed the harbour master of the 
position of the Douglas, that the harbour master 
had informed him that immediate steps would be 
taken to have lights put on the Douglas, and that 
the master of the tug had told the mate o t  e 
Douglas of the undertaking of the harbour master. 
This^ evidence was not admitted on the ground 
,, wa8 hearsay, and irrelevant, because i t  was 
not w ithin the power of the defendants to shift the 
responsibility of guarding the Douglas from them
selves to the harbour master. In  answers to 
interrogatories, i t  further appeared tha t the de
fendants stated they had never given .up their 
interest in the Douglas, and s till claimed the 
ownership of the vessel. ________________
-------- UL~W fi^m ention that the modern enaotments
be r U tr. rh T  removal of obstraotions to navigation 
relating to the j { ar hours, Docks, and Piers Clauses
r . ° ? p l r n 0  & 11 W  0. 27), th^ Dockyard Ports 
Aot 1247 , lg65(28 & 29 Viet. c. 125),and the RemovalR e fla tion  Act ^  y io t c 16) In  aadition to
of Wrecks Ac special provisions relating to thethe above there V»™  ̂  ^  o_ 147> 8. g6 . and 
Thames aiid Me sey The aboTe) Acta give powers to
l l  ^“ „m asters, oonservancy and lighthouse authorities harbour-mas , ^  other obstructions to navigation
to remove wr owner of the obstruotion, and
at refuse to pay the oost of suoh removal,
should the ow ^ and the oost paid out of thetheobsteuetmnmaybe.soia^ & person pwho ocoa8;ons
proceeds. obstruction in a navigable channel
damage by can n |fa to properly mark the position of 
or harbour, ®n jJ * been considered from the very 
suoh obstruct , ha_ . _ In the Black Book of the
earliest days o ,, Pp.a^ „menta 0f  the sea (Laws of 
Admirahy, am̂  ™ itJ waa in0umbent upon the master 
Oleron), we nu in haven which dries at
°£ a \T to b u o y  andmarkhis anchors, and that where 
low water, to <>y vessels by his failing to do so
damage was done to ordamage The rule aB to the nse
he was river seems to me that i t  must be used m a
of a nav’fna manner and for reasonable purposes ; to go 
reasonable nm obstruotion is to render oneselfbeyond this and cause an ^  the obstruotion (The
liable for dajamg r  esGomv<my Limited v. Gibb,
O r ig in a lB a rt le p o o ^  ^  ^  L  T  Rep N. S. 433); 
3 Asp., MarA „  obstruction is under statutory authority, 
and where the Buoh obstruction are bound, i f  the
f * 6¿ S o n  is of a Character to injure the property of the 
obstruotion is preoantions to avoid suoh in ju ry :
pub he. to take LocaX Board, 2 Asp. Mar. Law
(Jolhffe V. AW? m t,_yxr Q RR9.  ̂ Wtthonfc Rfiatntorv(Jollf f o y429 L T Rep. N. S. 582.) W ithout statutory 
Cas- 14b; au -u. • ._ht to cause an obstruotion inauthority no on ba^ g ^  ^  time ¡t  may not be a
a, navigame “  , ’ me in the future an impediment tounisanoe lest R beoo y 2 Aap Mar_
navigation -„¡¡.1% b T Rep. N. S. 716.) This even 
Law Cas. i t  • -  o£ a private river where there are two 
applies toi the' » ̂  *ntitled to the soil ad medium
riparian e 0f  the owners erects an obstruotionf i lu m  aqum, a n d  «me o ^  ^  y  u L  T

^ p h N°S 835.
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B u ckn ill, for the defendants, the owners of the 
Douglas. The evidence as to the conversation 
between the master of the Endeavour and the 
mate of the Douglas was improperly rejected. I t  
was most material for the purpose of proving 
absence of negligence on the part of the de
fendants. There was no negligence on their part.

B utt, Q.O. and Gainsford Bruce for the plaintiff. 
—The conversation referred to must not be 
admitted, inasmuch as i t  is heresay evidence, 
and further, i t  is immaterial under the circum
stances of tb e case, seeing that the defendants were 
unable to delegate their duty to take due and 
proper care of the wreck to the harbour master. 
The defendants did not abandon the wreck. The 
defendants were legally bound to indicate the 
position of the wreck; through the ir fau lt an 
obstruction was caused in a navigable river, and 
yet no lights were placed upon the wreck. As a 
matter of fact those on board the M ary  N ixon  
had no means of knowing of the presence of the 
^ e« By tlle Thames Conservancy Act 1857 
(20 & 21 V iet. c. 147), ss. 86, 87, power is given to 
the conservators to remove vessels which are an 
obstruction to navigation, and by the Removals of 
Wrecks A c t 1877 (40 & 41 V iet. c. 16), s. 4, i t  is 
provided that where any vessel is sunk, stranded, 
or abandoned, a conservancy authority “  may ” 
ligh t or buoy such vessel un til her raising, re
moval or destruction ; the word “  may ”  is used, 
and therefore the authority is not compelled to 
exercise the powers given by the Act. Even 
though the authority should exercise such powers, 
some considerable time would elapse before they 
were put in  force. [B rett, L.J.—A s the last act 
referred to has to do w ith  the performance of a 
public duty, would not “  may ”  in sect. 4 be read 

]  Drown  v. M alle t (5 C. B. 599) and 
White v. Crisp  (10 Ex. 312) are both authorities 
to  the effect that the defendants were wrong in 
leaving the Douglas sunk at the bottom of the 
Thames, without taking proper and efficient steps 
to indicate her position to other vessels. I t  was 
quite possible for the crew of the Douglas to have 
themselves placed a lig h t on the vessel, and they 
were wrong in merely presuming that the harbour 
master would necessarily do so :

Forbes v. Lee Conservancy Board, 4 Ex. Div 116
Thf  Bttrick, sub nom. Prehn v. Bailey and others,

3998P6 p ai) iv T 2 7 a8' 428’ 465 5 45 L -T ' Eep- N ' S‘
B u c k n ill was not called upon in reply.
Lord  Coleridge, C.J.— I t  seems plain to me 

that the judgment of the A dm ira lty  Division 
cannot be supported. Two courses are open to 
n s : we can either send the case back for a new 
tria l, or pronounce judgment upon the material 
before us. As the evidence was not given, and i t  
is not certain what i t  would turn  out to be, we 
oould only grant a new hearing i f  the rejection of 
.the evidence tendered were the only matter which 
we had to determ ine; but upon the facts before 
us we can reverse the judgment of the Adm iralty 
Division and enter judgment for the defendants.

?n y (l ueBti° n upon the evidence before us is 
whether the defendants were gu ilty  of negligence; 
o f course I  am not speaking o f the original 
negligence conducing to the original collision. I t  
appears from all the faots that was no negligence 
ot which the p la in tiff can take advantage. There 
was a collision between the Douglas the Duke o f j

Buckingham  and the Orion, and afterwards 
between the Douglas and the M ary  Nixon. A fte r 
the Douglas had been sunk, a lig h t was fixed in 
her rigging. The master of the Douglas having 
been thrown into the water, was taken in  a boat 
to  near Gravesend. Then the tug called t.he 
Endeavour went to Gravesend ; there the mate 
instructed the captain to go to the harbour master 
and to request him to take care of the wreck. The 
defendants caused the captain of the Endeavour 
to be called as a witness. The counsel for the 
p la in tiff objected that the conversation between 
the harbour master and the captain of the 
Endeavour took place behind the back of the 
p la in tiff, and therefore could not be received in 
evidence. The judge of the A dm ira lty  Division 
excluded it. The objection has not been seriously 
supported to-day; for the evidence was tendered 
as relating to an act done and tending to disprove 
negligence, a competent person having been sent 
to inform the harbour master. I t  was urged that 
the evidence was immaterial, because the master 
and mate had no rig h t to delegate their duty to 
take due and proper care of the wreck to the 
harbour master ; for i t  appears clear that the de
fendants s till claimed to be owners of it. The 
evidence was not immaterial. I  th ink  that i t  was 
wrongly rejected. B u t i t  was stated to the mate 
of the Douglas that the harbour master had under
taken to lig h t the wreck ; there was therefore 
evidence that the mate, who represented the de
fendants, thought that the harbour master had 
undertaken to ligh t the wreck. The harbour 
master m ay  exercise the powers of the Removal 
of Wrecks Act 1877, and i t  is unnecessary to give 
any opinion as to the construction of the Act, and 
to determine whether he m u s t; for having the 
power he appears to have undertaken to do the 
duty. I t  is to go too far to say that the captain 
and the mate of the Douglas were gu ilty  of 
nes6gence; for even upon the present facts it  
must be inferred that the mate asked the official 
to do that which he had the power by statute to 
perform.

I t  has been argued that an action is maintain
able, because it  does not appear that the harbour 
master performed the du ty ; but i t  must be 
inferred upon these facts that he undertook to 
do the duty, and at least the mate of the Douglas 
had fair ground fo r supposing that he would 
perform it. The master and the mate of the 
Douglas had no power to retain the Endeavour to 
lig h t the wreck. No act has been pointed out 
which they m ight be fa irly expected to do. The 
evidence was improperly rejected, but sufficient 
evidence is before us to show that a ll thipgs 
reasonable were done; there is no ground fo r 
finding tha t the master and the mate of the 
Douglas were gu ilty  of actionable negligence. I  
th ink  i t  unnecessary to discuss the two cases 
which have been mentioned, Brow n  v. M allett 
(ub i Sup.) and White v. Crisp (ub i sup.) I  enter
tain a great respect for the learned judges who 
decided them ; but I  do not th ink  that they 
trench upon our decisions, for they assume that 
the possession and the control over the sunken 
ship must remain in  the owners in order to render 
them liab le ; these cases may be good law, for in 
B row n  v. M alle tt (ubi sup.) i t  was held that the 
owner of the barge waB exempt from liab ility , on 
the ground that the declaration did not show him 
to be in possession at the time of the damage to
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the p la in tiff’s steamship, and in W hile v. O nsp  
(ubi sup.) the action was founded on the circum
stance that the defendants had the possession and 
the control of the wreck. Upon the grounds that 
I  have stated, I  am of opinion that the materials 
before us show that the judgment of the Adm ira lty 
Division must be reversed.

B rett, L.J.—This is an action to recover 
damages fo r the in j ury occasioned to the pla intiff s 
steamship the M ary  N ixon, by the negligence o 
those in charge of the defendant’s steamship, the 
Douglas. The facts may be shortly stated as 
follows : the Douglas whilst going up the Thames 
came into collision w ith another vessel, the Duke 
o f Buckingham, and sank; the collision was due 
to the negligence of those on board the Douglas; 
a lig h t was fixed in  her rigging, but i t  was 
extinguished upon her sinking. The mate or the 
Douglas went up to Gravesend and requested the 
captain of the tug  called the Endeavour to asK 
the harbour master to fix some lights 0IU tYe 
wreck ; the harbour master said that he would do 
this, and his answer was reported to the mate o 
the Douglas. Before any lights were fixed to the 
wreck, the p la in tiff’s steamship in  passing up the 
river struck against the sunken wreck or the 
Douglas, and sustained the in jury, in respect o 
which this action is brought.

The liab ility  of the defendants was 
exist upon three grounds. F irst, i t  was said by 
p la in tiff’s counsel that a duty was imposed upon 
the defendants to lig h t the wreck, tha t the duty was 
of the same nature as if  the defendants had con 
tracted w ith  the p la in tiff to ligh t it, and that ey 
are absolutely liable for the breach of i t ; 
really seems to me to be almost the same as 
argue that there was a contract; the contention 1 . 
quite unsustainable, no duty, at least or 
description can exist. Secondly, i t  was assu 
in  the argument that the defendants had co 
m itted an indictable offence in  the cbanne o 
navigable r iv e r; that was the effect of the ar^ 
ment addressed to us, although this conten i
was not put forward in  direct terms, io w i  y
scuttle a ship in  a tide-way so as to ca” .8® .
obstruction may possibly be an indictable one > 
but what the defendants did was no indie a 
offence. Their own ship sank. I t  seems ° 
that no greater lia b ility  can exist against 6 
fendants, than i f  their steamship had sunk w
out negligence. W hat is the liab ility  of the 
of a sunken ship which is ly ing  in  a tide-w y 
I f  they keep possession of her, they ® a8 ® • 
notice where she has gone down, xhis is a 
liab ility . Th ird ly , i t  was said that the defendants 
did not take care to give notice where t e 
of the Douglas was lying. I  incline to agre> 
i f  the owners of a wreck abandon it  their
ceases. But here the defendants claim the
ship of the wreck. I t  may be that the defendants 
did not hear of the accident for some time . 
those employed by them, the captain is p 
fac ie  to act; i t  is for the pla intiff.to  prove. that 
there was negligence. The captain app 
have gone ashore after the Douglas san > 
was he to do ? He was not gu ilty  of negligence 
As to the mate, he gave instructions to *  
captain of the tug  Endeavour to inror. 
harbour master. The latter evident y 
a piece of information upon which he was 
for he in effect promised to send lights with

V ol. Y „  N.S.

hour. The mate of the Douglas had a righ t to 
assume that the harbour master would do what 
he promised. Upon the evidence before us there 
was no negligence and no liab ility  upon the de
fendants. The judgment of the Adm iralty 
Division cannot be supported. I  say nothing as 
to Brown v. M allett (ub i sup.) and W hite  v. Crisp  
[ubi sup.), except that they were decided on de
murrer.

Cotton L.J.—I  th ink that the evidence was 
improperly rejected. Under the removal of 
Wrecks Act 1877, s. 4, the harbour master had 
power to put up lights ; and I  th ink i t  became 
his duty to remove a dangerous obstruction, in  
mv opinion the evidence, i f  i t  had been received, 
would have shown that the defendants had for 
the time abandoned the control of the wreck. 
There was therefore a wrongful rejection of 
evidence ; but I  agree that there ought not to be 
a new tria l, for i t  is proved by the deposition of 
the mate of the Douglas that the collision was re
ported to the harbour master, and that the 
mate did receive a communication from the 
harbour master. This circumstance exonerates 
the defendants from the charge of negligence, 
for i t  gave the harbour master notice to per
form the duty. The p la in tiff cannot say that 
the in iu ry  to his steamship, the M ary  N ixon, 
was occasioned by the defendants wrongful 
act; his loss did not happen through their

negligence. Judgment reversed.

Solicitors fo r p la in tiff, Oellatly, Son and

^S ohc ito rs  for defendants, W illiam  A . Crump  
and Son.

Nov. 23, 1881. a/i i  March 8, 1882.
(Before Lord Coleridge, C.J., B rett, and H o l m e , 
'  L.JJ.)

T he Y andyck. (a)
appeal from the probate, divorce, and admiralty  

division (admiralty).
Salvaae_Collision—Service w ithout engagement—

B igh t to reward.
Where two vessels are in  collision, and a salvor 

renders service to one, w ithout a request fro m  or 
enaaqement by the other, and the la tte n s  thereby 
rescued from  a position o f immediate danger, 
such service being a direct benefit to both vessels, 
entitles the salvor to salvage reward from both. 

Tuts was an appeal from a judgment of S ir E. J. 
Phdlimore judge of the Probate, Divorce, and 
Admiralty’ Division, by which he, in a salvage 
action had awarded 3001. to the steam-tug Storm- 
„ „ I  f„ p sai Vage services rendered by her to the 

S m s h i i  Vandyck. The action was tried on

^  The2statement of claim delivered by the plain
tiffs a« far as is material, was as fo llows:

1 The Stcrmcock is a twin sorew steam-tug belonging 
, nort of Liverpool, of the burthen of about 465
i°  tironeUed by two distinot sets of direct acting
t0n\ i  e » n  » of 250 nominal, working up to 1228compound.engines^ ^  ^  q{ th(j valu0 of 16>000;. or

J°a.boutR, and has a crew of 14 hands, aU told.
Vandyck is a screw steamship of the burthen of 

about 1008 tons registered tonnage, and was bu ilt in  the

3V'J P.Aspinall, and F.W. Raikis Esqn .,Barri8ters- 
y• * ’ at-Law.
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3. On the 14th Oot. 1881, at about 4.15 p.m the 
Stormcock was at the Liverpool landing-stave in the 

:'U8t returne<1 f rom renderingassie-
There T0S801 / alled the Duchess of Arqyle.There was a tremendous hurricane blowing at the time 
with a very heavy sea running. ’

7 A t4 ; !5pIvm-’ as aforesaid, thoseon board the Storm, 
code saw the Vandyck on the Cheshire side of the Mersey 
opposite the Alfred Doob, in collision with a large ship
r thonenPw°oT+dttOi.^0 the.Qfeen of Scots,and the Stormcock at onoe went to the assistance of both the said vessels
+ w  ™ Inching the said vessels, found

Vanjy°Jc bad frifted right across the bows of 
the Queen of Scots, striking her with her starboard 
■quarter, and carrying away the jibboom and other head 
pear of the Queen of Scots. The two vessels were grind- 
lng against each other heavily, and a large hole had been 

afterpart of the starboard side of the 
Vandyck and her rudder-post had been carried away.

t  both her anchors down, and the
fhePn«rL°f  f s® bad got between the anchors ofthe Queen of Scots, thus rendering it impossible for tho
J f i t r t s  t The0ahr pr0p6l!er t0 getaway from the Queen ■of Scots. The above-mentioned vessel, the Duchess of
Vandyck™ ylDg: ab°nt tW° Uable8’ lengta astern of the

Vandyck and those on board her were then in a
order to free" th‘  daT r fr°?  the said collision, and in “ „ “ to free the said vessels from one another, i t  was
S k 7 i la  th/  Quef n. of Scots should be towed ahead, *nd that her anchor chains should be slipped.
betowod S°v,nr eS8?ry at the ®ueen ° f  8c0ts should t W t h / g /  before her chains were slipped, in order

m ight bebetterenabled
. 8' Tt9 Stormcock then gave tho Queen of Scots a 
hawser, which was made fast, and the Stormcock went on 

thS of Scots was enabled to slip her
fro™ hams and the two vessels were thus set free irom one another»

aarS "iS ’i ! ”‘h*r a‘-‘E”' “i ‘"* ,n"k
dn *be Performance of the said services, the Storm

cock was in considerable danger, and ran great risk.
The statement of defence delivered by the 

owners of the Vandyck, and the owners of her 
cargo, so fa r as is material, was as follows :
., 2- A “ ttle affcr 4 p.m. on the 14th Oct. 1881, whilst 

bl°w>ug a gale from the N.W., and the
aV n!rst qnr ote/  e ub’ i be Bteamship Vandyck, and the ship Queen of Scots, both of which were at anchor in 

the river Mersey, fouled one another ; the port bow of the 
Queen of Scots coming in contact with the starboard bow 
of the Vandyck. The Vandyck was riding to her star- 
board anchor, and had her steam up ; the Queen of Scots 
had her port and starboard anchor down. The Queen of 
Scots struck the starboard quarter of the Vandyck with 
her port bow, and the Vandyck fellaway to the westward 
-aoross the bows of the Queen of Scots, and the propeller 
° f  Vandyck naa fouled by the starboard anohor chain 
ot tne Hueen of Scots, and in consequence thereof the 
Vandyck was unable to use her propeller, and the vessels 
tell alongside each other, the bows of the Queen of Scots
i n i  tv? ° f  !ihe,  VandVck- The Vandyck had two tugs, the Merry Andrew and the Victory, in attendance 
upon her, and they made fast to a line carried from the 
port quarter of the Vandyck, and held the Vandyck; and 
the ffoon of Scots then slipped her starboard chain, and 
the Vandyck at once came clear. The Vandyck then cast 

h,er head fel1 r °und to the tide. 
o f*he, Vandyck parted with the strain upon it, 

and the Vandyck then steamed ahead aoross the river ; 
bnt, as her rudder-head had been injured in the collision, 
a hawser was passed to the tug Victory in order that the 

“f ! l8t *he Vandyck to get her head to the 
“ i wJard ; bnt,tb® towing-hook of the Victory parted, 
tho inn+lT0? ^ 0 w he5 P/ooeeded Without assistance to 

h ^ p ir t anoTo°r 8ldelaCdiDg'8taffei a“ d br°Ughtup 
^  ,Th,e defendants say that the rudder-head of the
±0 t h r v Z 7 , tT \ t f l but they. that the rudder-postVandyck had been carried away as mentioned in
fhe 5th paragraph of the statement of claim, and although

[C t . of A pp.

S e7L ai mli tbai, £ “ f en of Scots cut into the after part 
of the fltarboard side of the main deck of the Vandvrfc
waforSf-y tba t^ * v.all} dyck wae not damaged below'the 
water-lme, and that she made no water, and that, as soon 

propeller was clear of the starboard chain of the

of the /a idyctc ieTngWnas8edn0thiDg *° P™®"* th® 6Dgin65
deffe+?an1i s d?ny, t h e  Stormcock went to the 

S5f“ Ja?°e,of t ho, Vandyck, or rendered assistance to her. 
Jfb̂ .o«f65danta d8Dy i i ’at tbe Vandyck was in a position of great danger, as alleged: the two tugs before men-
F ^ , l r rf i r  °‘ent t0 render’ as they did render to the Vandyck, a ll necessary assistance

A ,Tbe def0ndants deny the 7th paragraph of the state- 
ment of claim and they deny that the Stormcock had 
begun to tow the Queen of Scots before her starboard 
chain was slipped.

6. The defendants admit that the Stormcock gave the 
Queeu of Scots a hawser, which was made fast as alleged 
in the 8th paragraph of the etatement of claim, but they 
d 0 ” °ii f dmit tho r?sidne of the said paragraph, and they 

any seryioes rendered by the Stormcock were 
rendered to theQiieeii of Scots, and not to the Vandyck.
of Mat™ * Snd.10j h paragraphs of the statement
rL io lw i i b i  f  cn,dants d0uy that bnt for the services 
f 0f de/ ed by; th® Stormcock the Vandyck would have sns- 
tamed further damages ; and they do not admit that in 

Performance of the alleged servioes the Stormcock 
was m danger, or ran great risk.

The action waa heard °n Nov. 23, 1881, before 
the juuge, upon viva voce evidence ; and, by agree
ment between the parties, upon the evidence 
given m a prior salvage action instituted by the 
owners of the Stormcock and by the owners of two 
other tugs against the Queen o f Scots in  respect of 
the services rendered to the Queen o f Scots after 
her collision w ith the Vandyck.

On behalf of the plaintiffs, the master of the 
Stormcock and the p ilo t on board the Queen o f  
boots gave evidence that the two vessels had been 
m collision about ten minutes when the Stormcock 
came up : that had the Queen o f Scots slipped her 
cable w ithout any tug to hold her, she must have 
fouled the Duchess o f Argyle, which was directly 
astern of h e r; that each time the Queen o f Scots 
te ll against the Vandyck w ith the heaving of the 
sea, she cut into the Vandyck nearer the water
line, and that had i t  not been fo r the assistance 
f®nd?re , the Stormcock to the Queen o f Scots,
* c f andyc'c would have gone dow n. The masters 
of tne tugs M erry Andrew  and Victory, called on 
behalf of the defendants, stated that before the 
Stormcock was fast to the Queen o f Scots the 
M erry  Andrew  had made fast to the V andyck; .that 
the Victory  was fast ahead of the M erry  Andrew, 
and that independently of the assistance of the 
Stormcock, the two tugs, M erry  Andrew  and 
Victory, could have pulled the Vandyck clear, 
ih e  Vandyck, and the cargo laden on board of her 
were valued at 83,5001.

M yburgh  (w ith him J. W alton) fo r the plaintiffs. 
The Stormcock rendered a valuable salvage 

service to the Vandyck in  holding up the Queen o f  
Scots. No reasonable and prudent man would have 
refused the services rendered to the Vandyck, and 
although such assistance was rendered after an 
express request fo r assistance from the Queen o f  
Scots, yet i t  was directly instrum ental in  saving 
the Vandyck. The services were directly and 
approximately beneficial to the Vandyck, and con
sequently should be remunerated by h e r:

The Annapolis and The Golden Light, 1 Mar. Law
„ ,Ca0>«; S. 127 ; 5 L. T. Rep. N. S. 37 ; Lush. 355;
The Woburn Abbey, 3 Mar. Law Cas. 0. S. 310 • 21 

1. T. Rep. N. S. 707.
B utt, Q.C. (w ith him G. Bruce) for the defendants
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—There was no salvage service in  its legal sense 
rendered by the Stormcock to the Queen o f Scots. 
The services were rendered to the Queen o f Scots, 
and directly for her benefit. Those on board the 
Vandyck never requested the Stormcock to act on 
the ir behalf, and moreover the Vandyck required 
no more assistance than was in the power of the 
two tugs, M erry Andrew  and Victory, to give her. 
I f  the Queen o f Scots abstained from slipping her 
chains from fear of fouling the Duchess o f Argyle, 
tha t was a matter which could not be said to 
affect the Vandyck.

S ir B . J. P h illim o r e .—This is another branch 
of the great case which has occupied us so long. 
In  this case the steam-tug Stormcock brings her 
action of salvage against the steamship Vandyck 
which at the time the services were rendered was 
in  collision w ith the ship Queen o f Scots. Row 
the firs t question the court has to decide is, was 
there any salvage service, in  its legal sense, 
rendered by the plaintiffs to the Vandyck. inas
much as there was no request made to the Storm 
cock to act on behalf of the V andyck ; and several 
cases were cited to the court to show that the 
owners of the Vandyck were under no liab ility  to 
pay salvage remuneration. B ut I  am of opinion 
tha t in  the circumstances of this case the evidence 
shows that the services of the Stormcock were 
accepted by the Vandyck. The next question is, 
what was the value of the services so rendered to 
the V andyck ; and looking to the evidence, and 
after conferring w ith  the E lder Brethren of the 
T rin ity  House, I  am of opinion that a valuable 
salvage service was rendered to the Vandyck, 
though i t  was one of very short duration, lasting 
only twenty minutes, and though i t  is possible 
the Vandyck m ight have received great assistance 
from other tugs that were there. But looking to 
the evidence, especially to (that of the p ilo t of the 
Queen o f Scots, who described the in ju ry  which 
the Vandyck had sustained from the Queen o f Scots, 
and to all the circumstances of the case, [I am 
of opinion that a very valuable salvage service was 
rendered to the Vandyck, and I  shall award 3001.

Prom this decision the defendants in  the court 
below appealed, on the grounds that the Storm
cock had rendered no salvage services to the 
Vandyck, and that the award given by the learned 
judge of the Adm ira lty Court was excessive.

On the 8th March 1882 the appeal came on for 
hearing.

B utt, Q.C. and G- Bruce for the appellants.— 
The services in  question were forced upon tbe 
Vandyck-, Bhe neither requested nor required 
them. She had two tugs in  attendance upon her, 
and could, w ith their aid, have extricated herself 
from collision w ith the Queen o f Scots. Even it 
offered, the services of the Stormcock would not 
have been accepted. The Vandyck never was in 
danger; but i t  was most material fo r the Queen o f  
Scots, a small sailing vessel, in collision with a big 
steamer, to extricate herself as speedi y as p 
sible. This being so, a prudent master on board 
the Vandyck would have considered it  unnecessary 
to employ or accept the services of the Stormcock. 
In  a very sim ilar case, The Annapolis and The 
Golden L ig h t (1 Mar. Law Cas. O. b. 127; S -b. i -  
Rep. N .8 .37 ; Lush. 355), where a vessel received 
benefit only indirectly, and there had been no 
acceptance on her part, i t  was held that she was 
not liable for salvage. There is no such th ing as

a salvage service, not founded on contract, either 
express or implied, and in the present case neither 
of these conditions exist.

M yburgh  and Walton, for the respondents, were 
not called npon.

L ord Coleridge, C.J.—I  am of opinion that 
the judgment of the court below must be affirmed. 
The law on the subject is to be found in The A nna
po lis  (ub i sitp.), and comes in effect to this, that, 
as far as services of this k ind  go, the rig h t to be 
paid accrues i f  they are rendered when a vessel 
is so circumstanced that a prudent man would 
accept them. That th is is the state of the law is 
affirmed by the P rivy Council in express terms, 
We want no higher authority than tbife for ascer
taining what is the law. Dr. Lushington in  The 
Annapolis (Lush. 360) says as follows : “  I f  per
sons are in  a state o f great and immediate danger, 
and means are offered to rescue them from tha t 
danger, and place them in a state of safety, is i t  
not to be presumed they w ill accept that offer ? 
And is it  not fa irly  to be presumed that the H . M . 
Hayes would not have repudiated these services P 
Therefore I  shall have no hesitation in saying that 
this was a salvage service, i f  you should hold that 
the H . M . Hayes was in  immediate danger.”  
Again at page 375, Lord Kingsdown, in  the P rivy 
Council, says: “  They (their Lordships) agree 
with what they understand to be the opinion of 
the learned judge below, that i t  is sufficient i f  the 
circumstances of the case are such that, i f  an offer 
of service had been made, any prudent man would 
have accepted it. B u t in  the present case the
H . M. Hayes received only indirectly a benefit 
from the service rendered to the Golden L ig h t. 
There was not only no acceptance of the service by 
her, but there was pothing done by the Storm  
K in g  w ith a view to uer benefit. She received 
benefit indirectly, as H.M.S. Majestic, or any other 
ship ly ing  higher up the rive r than tbe H . M. Hayes 
may have received benefit.”  From this judgment i t  
is obvious that to become entitled to salvage award 
no acceptance in point of form  is required. In  
accordance w ith this judgment I  am of opinion 
that the danger, to entitle salvors to recover re
muneration, must be direct and immediate. I t  
must not be indirect, because i t  would be obvious 
that, were i t  not otherwise, every ship w ith in  a 
certain distance which m ight or m ight not have 
suffered, m ight be considered liable to pay salvors, 
fo r averting the danger. The gentlemen who 
assist us are of opinion tha t the two ships were 
in great danger, and that the Vandyck could not 
have been got free by the two tugs which were 
assisting ber. By the Stormcock b ring ing the 
Queen o f Scots up to her anchors, the Vandyck 
was enabled to get clear of the Queen o f Scots. 
There was, therefore, a great benefit conferred on 
the Vandyck by the Stormcock, and therefore, 
according to the law laid down in The A nnapolis  
(ubi sup.) by Dr. Lushington, the Stormcock is 
entitled to savalge reward, and we th in k  that the 
judgment of the learned judge below should be 
affirmed.

B rett, L.J.—I  entirely agree w ith  m y Lord. 
Here as we are advised that both ships were in  
very great danger, i t  cannot be doubted tha t what 
was done by the tug Stormcock did do a very 
great benefit to the Vandyck. I t  is said that the 
two tugs could not have cleared the Vandyck from 
the Queen o f Scots, unless the other tug had
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dragged the Queen o f Scots up to her anchors. 
M r Bruce argued tha t i t  would not have mattered 
to the Vandyck i f  the Queen o f Scots had slipped 
her anchors. W ell, but the answer is, she would 
not, under the circumstances, have done so. In  
that case we have heard that the Vandyck would 
have been ground to pieces. So fa r the oase is 
like  The Annapolis (ubi sup.), i f  the H . M . Hayes 
was in danger. W hat does D r. Lushington say:
“  If , looking at all the circumstances in  which the
H . M . Hayes was placed w ith  regard to the facility  
or non-facility of dropping her second anchor, and 
the probability of her anchor holding, you should 
be of opinion that, at the time when the Storm  
K in g  took the Golden L ig h t in  tow, there was then 
serious and probably immediate danger of the
H . M . Hayes being injured, either by the collision 
w ith  the Golden L igh t, or by driv ing  upon other 
vessels, then I  shall come to the conclusion that 
she is bound to pay salvage.”  Every word, there
fore, he says there applies to this case. We do 
not know what advice was given to D r Lushing
ton in  that case, but the P rivy Council say that 
they agree w ith  him  as to the law. They disagree 
w ith  him on the facts, and they come to the con
clusion that there was only the slight danger 
admitted in  the pleadings. I t  seems to me that 
the law applies to this case, and that the Vandyck 
must pay because she was in serious and im 
mediate danger, and because she received benefit 
from the services of the Stormcock. M r. Bruce 
says that as soon as the Stormcock had taken hold 
of the Queen o f Scots, and was holding her up to 
her anchors for her own benefit, to prevent her 
breaking loose and probably d rifting  on to the 
Duchess o f Argyle, and almost certainly receiving 
great damage, the Vandyck ceased to be in  danger, 
and became able to get clear of the Queen o f Scots 
and w ith  the aid of her two tugs take care of her
self. But you must take the moment before the 
Stormcock took hold of the Queen o f Scots. I f  at 
that moment the master of the Vandyck had been 
asked i f  the tug should take hold of the Queen of 
Scots, he would at once have said “  Yes,”  i f  he 
had been a prudent man. I  am of opinion, there
fore, that the Stormcock rendered salvage services 
in  this case to the Vandyck, and as no serious 
argument has been directed to the question of 
amount, w ith a view of showing tha t the award is 
excessive, I  th ink  tha t the judgment of the learned 
judge below should be affirmed.

I I o l k e r , L.J.— On the n igh t in  question the 
weather was bad, and7,there was a strong sea, and 
the Vandyck had drifted down upon the Queen o f 
Scots and got her propeller entangled in the chain 
of that vessel; and a hole had been made in  her, 
and was being every moment enlarged. The 
gentlemen who assist us give an opinion tha t the 
two tugs could not, by themselves, have got her 
out of collision. Under these circumstances, 
w ithout any command or any request from the 
Vandyck the Stormcock drags the Queen o f Scots 
up to her anchors. Now comes the question, is 
the law correct ? I ,  fo r one, th in k  i t  a most 
sensible law. Lord Kingsdown, when delivering 
judgment in the P rivy  Council, says that the ir 
Lordships “  agree w ith  what they understand to 
be the opinion of the learned judge below, tha t i t  is 
sufficient i f  the circumstances of the case are 
such that, i f  an offer of service had been made, 
any prudent man would have accepted it . ”  As I  
am of opinion that in  the present case a prudent

[Ot. or A pp.

captain of the Vandyck would have accepted the- 
services of the Stormcock, had they been offered 
him, I  th in k  the judgment of the learned judge in  
the court below must be upheld, and the appeal 
dismissed w ith  costs.

Appeal dismissed w ith  costs.
Solicitor for the p laintiffs, H . Thompson.
Solicitors fo r the defendants, Thorneley and* 

Dismore.

Thursday, Nov. 16,1882.
(Before Baggallay, Brett, and L indley, L.JJ.
Bolckow, Y augiian, and Co. v . F isher and 

others, (a)
Damage to cargo— Negligence o f master and crew— 

Practice—Interrogatories—Sufficiency o f answer 
— M atters w ith in  knowledge o f servant or agent.

I n  an action by the owners o f cargo against the 
owners o f ship f o r  negligence in  the n a v i
gation o f the ship interrogatories were adm in is
tered to the defendants, some o f which in 
quired respecting the details o f the naviga
tion  o f the vessel at the time the loss occurred. 
The defendants refused to answer these in terro
gatories on the ground that they had no personal 
knowledge o f the facts inqu ired  about, though i t  
was admitted that the ir officers and sailors, some 
o f whom were s t i l l  in  the ir employ ment, possessed1 
the necessary in form ation.

Held, that the defendants must answer, inasmuch 
as a pa rty  interrogated is  not excused fro m  
answering on the ground that he has no personal' 
knowledge o f the facts inqu ired  about, i f  his 
servants or agents possess the necessary in fo rm a
tion , and i t  has come to the ir knowledge in  the 
ord inary  course o f business.

The judgm ent o f F ie ld  and Gave, <77. reversed.

This was an action by the owners of cargo against 
shipowners for loss of cargo by the negligence of 
the servants of the defendants. The p laintiffs 
shipped, under a charter-party and a b ill of lading, 
a cargo of iron on board the Olaremont, a ship 
belonging to the defendants. The Claremont was 
wrecked, and the cargo and the vessel’s log 
were lost. The plaintiffs sued the defendants, 
who pleaded that the loss was caused by perils 
excepted in the b ill of lading. The p la intiffs 
administered (in te r a lia ) the following interroga
tories to the defendants :

5. A t what time of the day on the 27th Jan. 1881 was 
Portland or Portland B ill sighted by those on board the 
Bteamship Claremont, and how did Portland or Portland 
B ill then bear, having regard to the position of the ship ; 
What was the course on which the steamship Claremont 
was being steered when Portland or Portland B ill waa 
first sighted on or about the 27th Jan. 1881 ? How far 
from the land was the said ship at that time ? Were 
the Portland lighthouses, or either of them, seen or dis
tinguished by any and what person on board the said 
ship, and when, on the said 27th Jan? Was not the 
land covered w ith snow ? What means, if  any, were 
taken to verify the distance of the Claremont from the 
land, or her position when Portland or Portland B ill 
was first sighted. What was the Btate of the weather 
at the time ? State whether the weather was foggy or 
hazy.

11 Was the lead oast, or were any and what soundings 
taken, and when and where, by those on board the 
steamship Claremont after Portland or Portland B ill was 
sighted on the said 27th Jan., and prior to the time when 
the Bteamship Claremont stranded or struokp Was

(a) Reported by A. A. Hopkins, Esq., Barrister-at-Law.
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there anything, and what, to prevent finch soundings 
being taken ? I f  yea, give the result of such soundings.

18. Was any, and what calculation made on the 27th 
-Jan. 1881, and by whom, and when, after Portland or 
Portland B ill was sighted, of the distance run^ by the 
steamship Claremont from any and what point ? ”

The defendants made the following answer to 
the above interrogatories:

Neither of us, nor either of the above-named defen
dants, were on board the ship at any of the times 
referred to in the said interrogatories, and we have no 
personal knowledge of the matters inquired into. We do 
not possess the information necessary to enable ns to 
answer the said interrogatories correctly. The matters 
inquired into by the said interrogatories, with the 
exception of such matters as can be ascertained by 
reference to tide tables and weather reports, can only be 
answered by taking, in great detail, the statements of the 
officers and crew who were from time to time on watch 
on board the said steamship during the several times of 
the happening of the matters inquired into, and comparing 
their statements and drawing inferences therefrom. We 
have not yet obtained fu ll and accurate statements from 
the said several persons, many of whom are no longer m 
our employment, and some of whom we hope to obtain as 
witnesses at the t r ia l; and we submit that we are not 
bound to answer as to our belief as to the various matters 
referred to in the said interrogatories, for to do so woule 
be to disclose the details of the evidence of the witnesses 
for the defence, and our belief as to the same. We 
believe that very serious prejudice may be caused to ns it 
we are compelled to answer these interrogatories in detail 
before the trial, and especially before all the proofs to be 
used at the tr ia l have been prepared. We submit that 
the said interrogatories have been exhibited unreasonably 
and vexatiously, and that under the circumstances af ore
said we ought not to be called upon to give any further 
answers to them.

This answer was held insufficient, and a further 
answer being ordered, the following answers were 
delivered :

To the fifth interrogatory we say that we believe that 
Portland B ill was sighted, the ship being on a course 
about east by south, about 11 a.m. on the 27th Jan. 
bearing from the ship about north-east, and more nan 
twelve miles distant. The exact distance is matter ot 
judgment, and we cannot form any belief as to the dis
tance further than as above stated from the 
now before us. The weather was hazy. As to the otne 
matters inquired into by this interrogatory, we say a 
they relate to matters of detail, concerning which 
have no personal knowledge, and that we cannot a° 8 
them without disclosing in detail the evidence o 
nesses we intend to call at the tria l. ,

In answer to the 14th, 15th 16th, 17th, 18th, 19th, 
and 20th interrogatories, we say that we have no P 
knowledge of these matters, and that i t  is impossible tor 
ns to answer these interrogatories without f
officers and crew of the ship and disclosing the details oi 
the evidence we intend to call at the trial.

These answers were also held insufficient, and 
a fu rther answer to the three interrogatories 
■above set out was ordered. The following answer 
was then delivered by the defendants .

By way of further answer to the said inte^ogatories^ 
we say that we believe Portland B ill was sighted,the 
ship being on a course about east by sout ,
11 a.m. on the 27th Jan. 1881, bearing from the ship 
about north-north-east, and more than twelve miles 
d istant; that the weather was then hazy. have^
aforesaid we have no knowledge or informatmn aspect 
ing the matters inquired into by the' sai g ^
save as appears by the protest dated the 1st Feb. 1881, a 
copy of which the plaintiffs have had p 
inspection, and also all the documents re err jj;aroh 
defendants’ affidavit of discovery, filed fficersor of
1882. We have not obtained statements of the officers or o 
the crew, who were from time to time 1 % . • g of
vessel, or on watch on board during the several to w s «  
the matters inquired into, heyond wh PP J f  d 
said protest and documents scheduled to the detenca 
affidavit of discovery. We farther say that we are n

mariners, and we have no knowledge of the management 
or navigation of a ship at sea which would enable us to 
give an opinion upon any of the matters inquired into 
by the said interrogatories.

The plaintiffs objected that this answer was 
s till insufficient, and applied fo r a further and 
better answer, and i t  was ordered by W illiam s, J. 
at chambers that a further answer should be 
delivered; bu t that order wus set aside by Field 
and Cave, JJ., s itting  as a divisional court, their 
Lordships being oE opinion that the answer last 
set out was sufficient.

The plaintiffs appealed.
Edge fo r the appellants.—The plaintiffs can 

only discover by means of interrogatories what 
went on on board the ship before the accident, as 
the vessel’s log was los t; they have no other 
means of finding out whether the defendants’ 
servants were negligent. The defendants can 
easily learn what their own servants did, and are 
not entitled to answer that they w ill not ask them.

[H e was stopped by the court.]
Gainsford Bruce for the defendants.—The 

answer is sufficient. Questions of this sort never 
were allowed under the Common Law Procedure 
Act. Before the Judicature Act a party was only 
required to answer to the extent of his own in 
formation, and there is nothing in  the Judicature 
Acts or Buies to alter this principle. He cited

Phillips v. Routh, L. Rep. 7 C.P. 287 ; 26 L.T. Rep.
N.S.845;

Bechervaise v. The Great Western Railway, L . Rep.
6 O.P. 36; 23 L. T. Rep. N.S. 808;

Dalrymple v. Leslie, 8 Q,B. Div. 5 ; 45 L. T. Rep.
N.S. 478;

Parker v. Wells, 18 Ch. Div. 477; 45 L. T. Rep.
N.S. 517;

Benbow v. Low, 16 Ch. Div. 93; 44 B. T. Rep. N. S.
875;

The Minnehaha, L. Rep. 3 A. & E, 148; 3 Mar. Daw.
Cae. O.S. 518; 23 L. T. Rep. N.S. 747.

B aggallay, L.J.—This is an action brought by 
the owners of the cargo against the owners of 
the vessel for negligence, and in the course of the 
proceedings interrogatories were exhibited fo r the 
examination of the defendants; some of these 
interrogatories asked questions regarding the 
navigation of the ship at the time of the accident, 
as for instance at wbat time a particular head
land was sighted, whether soundings were taken 
and so forth. To these interrogatories answers 
were given which were held not to be sufficient, 
further answers were given which were again held 
not sufficient, and the th ird  time i t  was agreed by 
a wise arrangement between counsel that a lim ited 
number of test questions should be taken on 
which the question in  dispute should be raised. 
One of the interrogatories is as fo llows: [H is  
Lordship here read the question and the answer to 
i t  1 I t  is contended by M r Gainsford Bruce that 
i f  this action had been brought prior to the pass
ing of the Judicature Acts no such discovery as 
this could have been asked for, and that there is 
nothing in those Acts to alter the old practice on 
this point. There is no doubt that before the 
Judicature Acts there was a difference between 
the practice at Common Law and in Chancery as 
regards discovery from parties. The old rule in 
Chancery was tha t i f  a party did not plead or 
demur he must answer fu lly ; but there is no 
doubt that the rule often operated prej udicially 
and in  a hard way upon parties, and i t  has been
considerably modified' by the new rules made under



22 MARITIME LAW OASES.

C t . op A p r . ]  B o lc k o w , V a u g h a n , a n d  C o. v ,  F is h e r  a n d  o t h e r s ._________ [O t . op A p p .

the Judicature Acts. So fa r as I  am acquainted 
w ith  the rules as to discovery in  the Common 
Law Courts before the Judicature Acts, the Jud i
cature Rules have increased the power which 
existed of enforcing discovery. The firs t rule 
of Order X X X I.  is very general in  its terms, 
and its generality is firs t modified by rule 5, 
which provides lo r the setting aside of in te r
rogatories which have been unreasonably or 
vexatiously exhibited. Rule 19 also is a very 
im portant rule, and allows the court or a 
judge, i f  a party from whom discovery is sought 
objects to the same, and i t  appears that the rig h t 
to the discovery sought depends upon any issue 
or question in  dispute in  the action, to reserve the 
question of the discovery u n til after the determi
nation oi such issue or question. This particularly 
applies to such cases as Benbow v. Low  (ub i sup.). 
Now i t  is evident that as a general rule a ship
owner has no knowledge of the nautical matters 
which precede the loss of his vessel, and under 
the old Chancery rule i t  is beyond all doubt tha t 
interrogatories such as those before us could be 
administered to the agents of the defendants, who 
had knowledge of the circumstances. Where an 
agent did an act in  the course of his ordinary 
du ty as agent, inform ation as to the acts of that 
agent was often required and always allowed. The 
Attorney-General v. Bees (12 Beav. 50) was a case 
very like the present, and there the interroga
tories were allowed. O f course in the case where 
the agent is a solicitor another question may arise 
and the interrogatories may be objectionable on 
other grounds; but in  the case before us I  see 
nothing objectionable in  the interrogatories, and 
I  am of opinion that the defendants have not 
sufficiently answered them. The appeal, there
fore, must be allowed, and the order of W illiams, 
J. must be restored.

B r e t t , L .J .—I  am not prepared to retract the 
observations which I  made at the beginning of 
m y judgment in P arker v. Wells (18 Ch. Div. 
477; 45 L . T. Rep. N . S. 517). I  am s till of 
opinion that such questions as the one at present 
before us are governed not exclusively by what 
has been the practice in  Chancery, nor exclu
sively by what has been the practice at common 
law, but by the rules of the Judicature Acts. 
The question in  th is case is whether the answers to 
certain interrogatories administered to the defen
dants in  the course of the case, which in terro
gatories are not themselves objected to, are 
sufficient; and the objection is tha t the defendants 
are not bound to answer, because in order to do so 
they must make certain inquiries of the ir servants 
or agents. I t  is argued that the defendants are 
not bound to make any such inquiries, but that i t  
is sufficient fo r them to say in their answer, that 
they themselves were not personally present at the 
tim e the facts occurred which are being inquired 
about, but that the ir servants or agents were. 
Now, I  th ink  that of itse lf is not sufficient to 
excuse them from answering: i t  seems to me that 
a party interrogated is not excused from answer
ing  w ith regard to facts by saying that he himself 
was not present when the facts happened, but that 
his servants or agents were, i f  those facts were 
such as would be known in  the ordinary course of 
business to his servants or agents. I  th ink  he 
would not be bound to answer i f  the facts were 
known only accidentally to his servants or 
agents, but only i f  they would come to the ir

knowledge in the ordinary course of the ir business.
I  th ink  also he would answer sufficiently i f  he said 
that although the facts were known to his servants 
or agents, yet they were not personally known to 
himself and that the agent who possessed the in 
formation was his agent no longer, and was no 
longer under his con tro l; but that is not the 
position that is taken here; here the agent who 
possesses the information is the defendants’ agent 
s till, and there is no d ifficu lty in  obtaining from 
him that information.

Under these circumstances, the contention 
tha t the defendant iB not bound to answer 
cannot be supported, and as this is the test 
on which the case has been made, by consent, to  
hang, therefore I  th ink  there must be further 
answers, subject to the rule I  have indicated. 
Now, i t  is further argued that these interro
gatories, i f  answered, would oblige the defen
dants to disclose the ir b rie fs ; that is a figurative 
expression, but I  take i t  to mean tha t as a rule a 
party can ask his opponents as to facts, but not as 
to his evidence of those facts; the plaintiffs here 
do not go beyond the ir righ ts in  th is respect. I  
agree that there is some lim it to the enforcement 
of inqu iry by means of interrogatories, i f  the de
fendants can show that in  order to  answer the 
interrogatories they w ill have to make inquiries 
which i t  is wholly unreasonable to ask them to 
make, that i t  w ill put them to unreasonable 
expense, or that the questions go into unreason
able detail, then I  th ink  tha t would be a ground 
fo r saying that they had answered sufficiently, but 
here the real ground of objection is tha t the de
fendants are not bound to make any inquiries, and 
w ill not make them. I t  is quite consistent w ith  
anything here that the defendants know who were 
the officers of the watch at the times inquired 
about, tha t those officers are still in the ir service, 
and may actually have been in their offices at the 
time when the defendants refused to answer these 
interrogatories, and yet the defendants maintain 
the ir r ig h t not to ask them ; that contention seems 
to me to be wholly beyond the ir rights, and 1 am 
of opinion that the order of W illiam s, J . was righ t, 
and the Divisional Court was wrong in  discharg
ing  it, and that therefore this appeal must be 
allowed. I  wish to add that I  have the gravest 
doubts whether these answers would not have 
been insisted on both in Chancery and at common 
law before the passing of the Judicature Acts.

L in d l e y , L.J.—The plaintiffs in  this case are 
the owners of the cargo which was carried in a 
ship belonging to the defendants, which ship, 
was lost. The plaint iffs  brought an action for 
negligence against the defendants, and in  the 
course of that action administered to them some 
interrogatories which the defendants declined to  
answer, and we have to Bay whether the defendants 
were r ig h t in  their refusal. Now the way in 
which the case strikes me is th is—it  seems to me 
to resolve itBelf in to  the short question can a 
person who is asked what he did by his servants 
or agents say “  I  do not myself know and I  w ill 
not ask them ?”  I  th ink  i t  would be contrary to- 
a ll principle to hold that th is is so. Where a per
son does any acts by means of his servants and 
agents, and those acts aftewards become relevant 
in  subsequent litigation, i t  seems to me that he 
doos not sufficiently answer interrogatories about, 
them by saying that he himself is ignorant,.
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but tha t his agents possess all the inform a
tion ; he is bound to go further and ask his servants 
or agents for their information on the subject. 
The information acquired by his servants or 
agents in  the ordinary course of the ir business is 
to all intents and pnrposes his knowledge, and I  
th in k  we must treat i t  as such. I  th ink therefore 
tha t the order of Williams, J. at chambers was 
righ t, and that this appeal from the Divisional 
Court must be allowed.

Appeal allowed.
Solicitors for the appellants, P ritcha rd  and Sons, 

fo r T urnb u ll and T illy , West Hartlepool.
Solicitors for the respondents, Parker, Garrett, 

and Parker.

HIGH COURT OF JUSTICE.
PROBATE, D IVO R CE, A N D  A D M IR A L T Y  

D IV IS IO N .
ADMIRALTY BUSINESS.
Monday, M ay  15, 1882.

(Before S ir James H annen, Sir R. P h illim o be , 
and N autica l Assessors.)

T he Golden Sea . (a)
ON APPEAL EBOM THE WBECK COMMISSIONEE.

Appeal—Shipowner— Shipping Casualty Investiga
tions Act 1879.

B y  the provisions o f the Shipping Casualty I n 
vestigations Act 1879, no righ t o f appeal fro m  
the decision o f the Wreck Commissioner is given 
to a shipowner, though he appear as a party  at 
the investigation and be condemned in  costs.

The loss o f a vessel which is due to im proper ballast, 
purchased by the master, he knowing i t  to  ̂ e 
largely composed o f d ir t , and no restriction being 
placed upon him  by his owners as to price, is 
sufficient reason fo r  the Wreck Commissioner 
suspending the master's certificate.

Sembte, where the loss o f a  ship is due to improper 
ballast bought by the master w ithout the know
ledge or presence o f the shipowner, and the ship
owner has placed no restriction on the master as 
to price, no such blame attaches to the shipowner 
as w il l  ju s t ify  the Wreck Commissioner in . co»- 
demning h im  in  the costs o f the Board o f ra e 
in q u iry .

T hese were two appeals on behalf of the 
and m anaging owner respectively o f the G 
Sea, a sailing ship of 1418 tons register, from  a 
decision o f the W reck Commissioner, suspending 
the certifica te o f the master fo r  three ™01\  ’ 
and condemning the managing owner in  the sum 
of 100Z. nomine expensarum. . •

The investigation was held under t e pr 
of the Merchant Shipping Acts at Bristol, on t  
13th, 14th, and 15th Dec. 1881, before the W reck 
Commissioner, assisted by nautical assessors In  
answer to notices of investigation served on the 
master and managing owner, . n(j
Shipping Casualties Rules 18 <8, t e 
managing owner appeared as par i

’ ySSSrtdh«« "n jss& srmissioner founded his decision were bought
A t B ris to l the master of the Golden Sea boa f t  
ballast which was ]argely_ composed ot d in ,

(a) Reported by J. KiIKE3’ E8<irB"

soluble in  water. The master bought the ballast 
on his own responsibility, none of the owners 
being present or interfering. The Golden Sea 
took the ballast on board, and on Oct. 4, 1881, 
proceeded to sea in ballast, w ith a crew of 23 
hands, bound on a voyage to St. John’s, New 
Brunswick. About Oct. 14 the ship met w ith 
bad weather, when she made water, which con
verted the ballast in to  mud, and thereby caused 
the pumps to be choked and ineffectual; and on 
the 20th she was abandoned by her master and 
crew, and foundered four hours after.

A fte r the investigation before the commissioner, 
the following report of the court was sent to the 
Board of Trade :

The court, having- carefully inquired into the circum
stances of the above-mentioned shipping casualty, finds, 
for the reasons annexed, that the loss of the said vessel 
Golden Sea. was due to the improper ballast whioh she 
took on board at B ris to l: and which, having become 
converted into mud by the water she made, caused the 
pumps to be choked and the vessel to fonnder ; but that 
the abandonment of the vessel when i t  took place was 
justifiable. Bor these wrongful acts and defaults the 
court suspends the certificate of Frederick Bowles, the 
master of the Golden Sea, for three months from this 
date, and condemns Richard George Guy, the managing 
owner of the said vessel, in  the sum of one hundred 
pounds (100i.) nomine expensarum.

Dated this 15th day of Dec. 1881.
(Signed) H . C. R o t h e r y , 

Wreck Commissioner.
We cononr in the above report.

___ ,, < R o b e r t  H a r l a n d , i  , __
(Signed) |  M e t h v e n , j  Assessors.

The Wreck Commissioner, in  the annex appen
ded to the report, after fu lly  dealing w ith  the 
facts in the case, which are set out in  the judg 
ment of the Court of Appeal, found the master to 
blame for purchasing ballast of an inferior quality. 
W ith  regard to the owrfb ", the Wreck Commissioner 
said as follows: “  I t  was said by M r Parr (counsel 
fo r the owner and master of the Golden Sea) that 
the owner having left the whole matter to the 
master, he was relieved of all responsibility, but 
that we cannot for any one moment admit. The 
owner cannot thus relieve himself of the respon
sib ility  which the law imposes upon him, of seeing 
that his vessel is sent to sea in a seaworthy 
condition. He knew that the vessel had cost them 
under 31. a ton when they firs t sent her to sea 
about a year before, and that she could not, there
fore, be a very high classed ship. He knew that 
on each of the two voyages on which he had sent 
her she had made a great deal of water, and had 
shown herself to be a very leaky vessel. He 
knew that after her last voyage, when i t  had been 
found necessary to throw overboard the whole of 
the deck cargo owing to the quautity of water 
which she made, she had undergone very slight 
repairs at Bristol. He knew, or ought to have 
known, the nature of this vessel’s coustruetion, 
and that any water getting into the vessel must 
pass over the ceilings to get to the pump well; 
That the pump sucked at fourteen inches, and 
that when there were sixteen inches in  the well, 
the water would be over the ceilings; and yet he 
takes no steps to see that the master takes in 
proper ballast although he m ight and ought to 
have known that very improper ballast for a 
voyage across the A tlantic was frequently supplied 
to ships at Bristol. We th ink that the managing 
owner has been gu ilty of a serious dereliction of 
duty in this case, which has led to the loss of this 
vessel, and has exposed to the greatest r isk  the
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lives of all on board. Under these circumstances, | 
and seeing that this is not the first inquiry of the 
kind -which has taken place at Bristol, in  
which the character of the ballast supplied to ships 
at this port has been fu lly  exposed; Beeing, too, 
that after the inquiry in the case of the Acme on 
official notice was issued by the Board of Trade, 
warning a ll shipowners and shipmasters against 
the ballast supplied here, we th ink  that i t  is r igh t 
that an example should be made, in  order that 
both shipowners and shipmasters should know 
tha t they have no righ t to risk the lives of sea
men by putting a quantity of ‘ d irty  ballast ’ on 
board their vessels. We shall suspend the master’s 
certificate for three months from this day, and 
shall condemn the managing owner in  the sum of 
one hundred pounds nomine expensarum.”

A p r i l 3 and M ay  8,1882.—From this deoision the 
master and managing owner appealed, and their 
respective appeals now came on before the Presi
dent and S ir R. Phillimore.

Dr. W. G. F . Ph illim ore , for the managing owner 
of the Golden Sea.—Counsel fo r the Board of 
Trade w ill argue that the Shipping Casualties 
Investigations Act 1879, sect. 2, gives no appeal 
to the managing owner. The owner appeared at 
the inquiry and took part in  the proceedings. 
The words in the 2nd section referred to include 
the righ t of appeal on behalf of the owner. He 
has been condemned in costs, and in  effect been 
pronounced gu ilty  of sending the ship to sea in an 
unseaworthy condition. The reflection on his 
character arising from an adverse finding against 
him  is so serious that, i t  is only just, he should 
possess the r ig h t of appeal.

Cottingham  for the master of the Golden Sea.— 
The loss of the Golden Sea was not due to the 
wrongful act or default of the master w ith in the 
words of sect, 242 of the Merchant Shipping A ct 
1854. The loss of the vessel is to be attributed to 
the severe weather which the vessel met. Had 
i t  not been for the weather the master and 
crew would have had the time to keep the pumps 
clear.

N orris , Q.C. and Danlcwerts, for the respondents, 
the Board of Trade, objected that the managing 
owner had no rig h t of appeal, but were not called 
upon to argue the point. They contended that 
the decision of the Wreck Commissioner w ith 
respect to the master should be upheld.

Cur. adv. vu lt.
M ay  15, 1882.—The P resident (S ir James 

Hannen).—This is an appeal from a decision of the 
Wreck Commissioner, suspending the certificate 
of Frederick Bowles, the master of the Golden Sea, 
for three months, and condemning R. G. Guy, the 
managing owner of that vessel, in the sum of 100Z. 
nomine expensarum. The learned W reck Commis
sioner found that the loss of the Golden Sea was 
due to the improper ballast which she took on 
board at Bristol, and which, having been converted 
into mud by the water she made, caused the 
pumps to be choked and the vessel to founder. 
We entirely concur iu this finding. The ballast 
was largely composed of d irt, which was liable to 
be washed away by the water which came into 
contact w ith it. The man who supplied i t  stated 
that i t  was not proper ballast for a ship without 
limbers, and that the common sense of the master 
would teach him  that i t  was soluble in  water. I t

was contended that this vessel had limbers, and 
therefore that there was no reason to suppose 
tha t water in  ordinary circumstances would 
come in  contact w ith the ballast; but whether 
there were what m ight technically be called 
limbers or not, we are of opinion that there was 
not sufficient security against the action of the 
water upon the ballast in the event of such ord i
nary incidents of the voyage arising, as the 
master was bound to contemplate and guard 
against. He himself says in his evidence that 
the pump sucked at fourteen inches, and that on 
the previous voyage he noticed that when there 
were sixteen inches of water in  the well he would 
find water over the skin of the vessel. This 
would at once bring i t  in contact w ith the d irt 
ballast which was laid upon the skin, and the mud 
that then formed would be carried by the water 
into the pump well and would gradually choke 
the pumps. The W reck Commissioner, w ith the 
concurrence of theassessors who assisted him, found 
that this was what in  fact took place, and that the 
consequence was that w ith  such ballast, w ith the 
water that there was in  the vessel between the 
14th and 20th Oct., when she was abandoned, i t  
was impossible to keep the pumps clear. In  this 
opinion we, together w ith our assessors, concur. 
The only point on which our assessors have fe lt 
any doubt is whether the gales which the vessel 
encountered between the 14th and 19th did not 
prevent the master and crew from doing more 
than was done to keep the pumps clear, and 
whether, therefore, the loss of the vessel must not 
be attributed to these gales. We, however, are of 
opinion that as the improper ballaBt contributed 
to the helpless condition i: i which the ship was on 
the 19th Oct., the master must be held responsible 
for that condition. I t  is possible that if the 
weather had been less severe, and the vessel had 
not sprung a leak, the pump well m ight have been 
kept clear ; but, on the other hand, i t  is impossible 
to say that if  the crew had only had to contend w ith 
ordinary water instead of water laden with d irt, 
they would not have been able to keep the vessel 
afloat. A  master is not justified in  proceeding on 
a voyage across the A tlantic with ballast on board 
of such a kind and so stowed as to clog the pumps 
in the event of bad weather, making the safety of 
the vessel depend on the ir proper action. We 
th ink that the event clearly establishes this. The 
master knew the character of the ballast. He 
bought it  on his own responsibility, and no 
restriction was placed upon him by the owner as 
to the price he should pay. We have no doubt 
that he acted in  what he thought was the interest 
oftheownerin obtaining tbischeapdirt rather than 
the better material which could have been ob
tained at a higher price, but this cannot relieve 
him of the responsibility for the consequences of 
his improper selection. We are therefore of 
opinion that the decision of the Wreck Commis
sioner as to the master was correct, and we 
dismiss his appeal.

W ith  regard to the owner the case is very 
different. I t  has been our duty in  the interest 
of the master carefully to investigate all the 
facts, and we feel bound to say that, so far as 
the case has been presented to us, we do not see 
any reason to impute blame to the owner. B u t an 
objection has been taken on behalf of the Board 
of Trade that no appeal lies from the decision of 
the Wreck Commissioner condemning the owner.
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W e feel constrained, though w ith  great regret. t  
give effect to th is  objection. The appeal to th is 
d iv is ion is given by the Shipping Casua y 
tiga tions A c t 1879. B y the 2nd section oí tha t 
A c t i t  is enacted, first, tha t ‘ where an nutri
tion  in to  the conduct of a master, ma e> 
neer, or in to  a shipping casualty has 
. . . . t h e  Board of Trade may in any case, and
shall ”  in  certain cases order the cause to be r  
heard; secondly, tha t “  where in  any su ,
lig a tio n  a decision has been given w it P „ 
the cancelling or suspension of thecer 1 1̂ 
master, mate, or engineer, and an app ic 
a rehearing has not been made, or ha sb e e  _ 
refused, an appeal shall lie from the „ ^
W e are o f opinion tha t the olear mearn g ,
words is, tha t the decision from which PP 
is allowed is a decision w ith  respect 
ce llin g  or suspension of the certifica , 
any other decision. I f  the reason o 
ment is considered, i t  confirms the vie ■ ion 
of the construction of the section. . +be
of the W reck Commissioner may d̂ P " v, Ifc 
master of the means of earning his íye • ^
was though t f it, therefore, to give , , , ¡ve 
r ig h t  o f appeal. I f  i t  had been intended to give 
the owner a r ig h t of appeal, we cann , on
any reason why i t  should be made o P ,
whether the master’s certificate ha ■
w ith , fo r  the in ju ry  in flic ted on the o not_
same, whether the master is foun o owner
I t  is possible th a t no appeal was give 
because the W reck Commissioner has only tb^ 
power to  express an opin ion on his him.
has no t d irec tly  the power of pun ?harac-
Buc i t  is evident tha t the reflection °  find ing
te r of the owner aris ing from  an a _  jjas
against h im  is of a very serious u • j l ty  0[ 
in  tact, though not in form , been found guiicy^o^ 
a misdemeanour in  sending a ship j, , {
an unseaworthy state tha t lives were lAe^y to b 
thereby endangered. 1 n addition to'this, he toe 
effeot been subject to  a fine, nomin B jaW 
o f 100Z. We th in k  tha t an am endm ento f t h e m w  
is called for, and tha t the r ig h t o p p ^ .  the 
be extended to the owner. romoelled to
opinion we have, expressedw e do so w ithou t
re ject the owner s appeal, but

“ ic ito r  for the a p p e lla n ts  K e M ^ h ^ i imner.
S olic ito r for the Board of Trade, Murtón.

Tuesday, Nov. 7, 1882.
(Before S ir R. P h illim o r e .)

T he L eon X I I I -  (“ )
Jurisd ic tion-W ages -F o re ig n  s h ip -P ro te s t  o f

consul.

In  an action fo r  wages and
brought by (ersone ̂ ¿ ^ S t Z d u n d ^  
a fo re ign  ship w  w n ic h they I£  wMch
articles signed in  a por t imprisonment,
the ship belonged., in  ¿Uegedi the
hardship, and ju r is d iction against

KUKhS’ E“qra'

owner or master were to be referred to and
decided by the tribunals or consuls o f that
country.

The N ina ((3 M ar. Law  Cas. 0. S. 10, 47 ; 17 L . T.
Rep. N . S. 391, 585 ; L . Rep. 2 P. C. 33) followed.

T his was a motion on behalf o f the owners of the 
Spanish steamer Leon X I I I .  to slay o r dismiss an 
action brought against the Leon X I I I .  to recover 
wages and damages fo r w rong fu l dismissal.

I t  appeared that in Nov. 1881 the plaintiffs, 
John Wardrop, John Hodgson, and Thomas Baker, 
B ritish  subjects domiciled in England, were 
engaged by the defendants as first, second, and 
th ird  engineers respectively on the Leon X I I I ,  
then at the port of Liverpool, for a voyage from 
Liverpool to Manilla and back, and t,he plaintiffs 
accordingly joined the ship. On arriv ing at 
Barcelona thé plaintiffs, having hitherto signed no 
articles, here signed articles of agreement in  the 
Spanish language before the Spanish officials. On 
the 21st Dec. the plaintiffs were imprisoned on 
board the ship by the master of the Leon X I I I .  for 
alleged misconduct and insubordination, and were 
kept in confinement un til the 27th March 1882, 
when they were discharged at Manilla, after an 
alleged tr ia l by a Spanish tribunal.

On the return of the plaintiffs to England they 
instituted on the 24th July 1882 an action against 
the Leon X I I I . ,  to recover the ir wages, and for 
damages for wrongful dismissal, and delivered 
their statements of claim.

On the 9th Oct., before any defence had been 
put in, the Spanish consul at Liverpool made a 
protest against the jurisdiction, which was filed 
by the defendants, and was as follows:

1. I ,  the undersigned, am the consul of Spain in Liver-

P°2* The above-named vessel, Leon X III . ,  proceeded 
against in this action, is a Spanish Bhip belonging to the 
port of Barcelona, of which the Marquis de Campo, a 
Spanish subject resident in Madrid, is the sole and duly 
registered owner. The said vessel carries the Royal 
Spanish mails between Spain and Manilla and Philippine 
Islands, which form a portion of the Kingdom of Spain.

3 The plaintiffs in this action served on board the said 
ves'sel during the voyage in respect of which they claim 
in this action, under articles of agreement which are in 
the Spanish language, and were made and signed by them 
before the duly-authorised Spanish officials atBarcelona, 
and which constitute the form of agreement prescribed 
and recognised by the Spanish law. I  have perused the 
said agreement with the signatures thereto, and the same 
comprise, as I  am informed and verily believe, the 
signatures of the plaintiffs in this action.

4 The voyage mentioned in the said artioles is a 
voyage from Barcelona to Manilla and other ports, and 
back to Spain and Liverpool

5 The plaintiffs in this action have, by the terms of 
their agreement and by ttie law of Spain, submitted 
themselves to the provisions of the same law, by which 
the plaintiffs are restricted from taking proceedings 
against the said vessel or her owners in countries other 
than Spain or her colonies, or Spanish consuls, and are 
required to submit any dispute or claim such as that 
raised in this aotion respecting the voyage in the said 
articles mentioned, or against the owner of or master 
of the said vessel, to the Spanish authorities in Spain, or 
in foreign countries to the Spanish consuls.

6 English vessels enjoy these privileges in Spanish 
norts The settlement of accounts and of wages, &e., 
amongst the members of their crews, even though there 
mav bo Spanish subjects among them, are in Spain 
settled by the British consuls, or by the British tribunals 
and courts in England or in her colonies

7 Spain concedes even s till more privileges to British 
vessels A ll acts of neglect, misdemeanour, or crime com
mitted on board an English vessel in Spanish waters or 
ports if  they do not affect the public peace, are judged by
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the British consuls or the tribunals in England or her 
colonies, even though there are Spanish subjects amongst 
the crew compromised in the affair.

8. The engineers, John Wardrop, John Hodgson, and 
Thomas Baker, of the screw steamer Leon X III . ,  were 
guilty of insubordination, breaking through the discipline 
of the ship, and wanting in the respect due to the captain 
and officers. For this they were tried by the competent 
Spatish tribunal of Manilla, the sentences passed upon 
them being communicated to the British consul in Manilla 
and to the parties interested.

9. Under the circumstances above stated, I  therefore 
most respectfully subject that i t  is not within the juris
diction of this honourable court to entertain the plaintiffs’ 
claim; and, as consul of Spain, I  oonsider i t  my duty 
respectfully and formally to protest against the exercise 
of the jurisdiction of this honourable oourt in or about 
the plaintiffs’ claim in this aotion, because this oase has 
been already tried by a Spanish tribunal, and as, i f  under 
similar circumstanoes, such a case had occurred oh board 
of an English vessel in Spain, the Spanish courts would 
leave the affair entirely under the jurisdiction of the 
British authorities.

Signed and sealed with the offioial seal of this Spanish 
consulate in Liverpool, the 4th day of October 1882.

T. Ob t u n o , Spanish Consul.
This protest was supported by affidavit, accom

panied by a copy of the said articles. The articles 
contained no words by which the plaintiffs sub
mitted themselves to the Spanish law.

In  answer to the said protest and the affidavits 
of the defendants, the plaintiffs filed affidavits alleg
ing that they had been w rongfu lly imprisoned and 
dismissed by the master of the Leon X I I I . ; that 
they had been g u ilty  of no misconduct or insubor
dination, and were improperly deprived of their 
wages; that they had not by signing articles 
intended to submit themselves to Spanish law or 
any other than English la w ; that they were 
shipped in an English p o rt; that all that happened 
at Manilla was that the master of the Leon X I I I .  
made a statement to the Spanish authorities in  
Spanish, of which language the plaintiffs were 
igno ran t: that they (the plaintiffs) had no oppor
tu n ity  to reply or call witnesses ; and that they 
were then released w ith an intimation to the effect 
that they had been sufficiently punished, but w ith 
out being informed fo r what they had been so 
punished. The defendants now moved the court 
to stay or dismiss the action w ith costs.

Butt, Q.C. (w ith him D r. W. P h illim ore ), for tho 
defendants in  support of the motion.—The ju r is 
diction of the court is not disputed. The case of 
The N in a  (17 L . T. Rep. N. S. 391, 585 ; 3 Mar. 
Law Oas. O. S. 10, 47; L . Rep. 2 P, 0. 38) is a 
direct authority that i t  has this jurisd iction which 
the court w ill only exercise when i t  is of opinion 
that, having regard to the reasons advanced by 
the consul, and the answers to them offered on the 
part of the plaintiffs, i t  is f it  and proper that the 
suit should proceed.”  The circumstances of the 
present case are not sufficiently strong to induce 
the court to exercise its jurisdiction. The plaintiffs, 
by signing articles of agreement as they did, sub
jected them selves to the law of Spain. D r.Lushing- 
ton, in  The OoluhchicJc (1 W . Rob. 143), where the 
plaintiffs were Spanish mariners suing a Russian 
ship, lays i t  down as a “  settled doctrine of law 
that, when a subject of one country enters into 
the service of a ship belonging to the subjects of 
another country, he must be considered pro hae 
vice to be a subject of that country to which the 
vessel belongs.”  The plaintiffs are therefore to be 
considered as Spanish subjects, and their action is 
only to be tried in accordance w ith Spanish law.

J. P . A sp ina ll for th t plaintiffs, against the 
motion.—In  The N in a  Lord Rom illy lays down 
that there are circumstances which, i f  sufficiently 
strong, w ill induce the court to exercise its ju r is 
diction. The facts of the present case are very 
strong. The plaintiffs are domiciled in England, 
they shipped at an English port, they were wrong
fu lly  imprisoned and allowed no opportunity of 
defence when brought before the alleged tribunal 
at Manilla, and improperly dismissed from their 
positions as engineers. They can get no efficient 
redress elsewhere ; and if forced to prosecute their 
claim in Spain, the expense would be great and 
probably prohibitory. A  consul is not in  a posi
tion to decide whether the plaintiffs’ conduct 
justified their dismissal, and, should the plaintiffs 
succeed before the consul, the ship m ight never 
return to England, as has happened before in the 
case of Spanish ships. In  an American case, The 
Bt. OlojJ (2 Pet. Adm. 428), the circumstances 
closely resembling the present, the court exercised 
its jurisdiction. The N in a  is distinguishable 
on the ground that there the p la in tiff signed 
articles, containing an express provision that he 
would submit himself to the provisions of the 
commercial code of Portugal. In  the present case 
there is no such specific submission to the laws of 
Spain. Before deciding whether the court should 
or should not entertain the suit, i t  is only right, 
seeing the allegations of the plaintiffs, that some 
fu rther investigations should be made as to the ir 
tru th , and that the evidence of the p la intiffs 
should be taken.

B utt, Q.C. in  reply.—I t  is ridiculous to say 
that the case is to be tried to see i f  i t  be a f i t  casu 
to be tried. I t  is entirely a matter fo r the Spanish 
authorities to decide whether there has been a con
travention of the Spanish law.

S ir R. P h illim o r e .— I  have had Borne doubts in  
the course of the arguments that have been 
addressed to me, but upon the whole I  do not see 
any substantial difference that can be taken be
tween this case and The N in a  and the case 
of The Oolubchiek. There is no doubt the 
ship belonged to the Spanish nation. The 
words of D r. Lushington in the latter case are 
m ateria l: “  I t  is, I  conceive, a settled doctrine of 
law that, when a subject of one country enters in to 
the service of a ship belonging to the subject of 
another country, he must be considered pro hac vice 
to be a subject of the country to which the vessel 
belongs.”  These plaintiffs must be taken pro hac 
vice, fo r the purpose of this suit, to be Spanish 
subjects on board a Spanish vessel under the 
Spanish flag. There is no doubt at all as to the 
propositions discussed during the argument, or 
tha t the court has power to use a discretion in  
the exercise of its jurisdiction. Upon the whole, 
w ithout entering in to the cases that have been 
fu lly  considered, and the principle of law laid down 
in the case of The N ina , I  am of opinion that there 
is no distinction between the case of The N in a  and 
the present case, and I  must dismiss the action.

Solicitors for the plaintiffs, P ritcha rd  and Sons,. 
agents /o r  Yates, Son and Stananought, Liverpool.

Solicitors fo r the defendants, H i l l ,  D ickinson, 
Lightbound, and Dickinson.
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A bm.]
T he K enmure Castle.— T he M a b ie . [A b m .

F r id a y , Feb. 17, 1882.
(Before Sir R. Phillimoee and T rin ity  Masters.) 

The K enmure Castle, (a)
Salvage— Award—Owners —  Master and crew —

Apportionment.

Where, in  a salvage action, the court awarded a 
tota l sum o f 40001, and
danger to the master or crew, and the ™r ™ e was 
m a in ly  toivage, the Court apportioned 30001. to 
the owner8 o f the salving ship.

T his was a salvage action h ro u g h tb y th e o w n e rs , 
master, and crew of the steamslnp Jolm Damd, 
o f 1807 tons gross reg ister, belonging  to the 
o f A ntw erp , against the steamship Ken >
her cargo and fre igh t. f

The Kenmure Castle, a screw * ™ h' P ° ^ er 
tons reg ister, w ith  engines of 180 ...JL i j ni?
nominal, was, on the 14th Eov. 1 8 8 1 , proceed ng 
up the Red Sea, bound on a voyage iro n i China 
to London, laden w ith  a cargo of tea, a n d “ a“

the Belgian steamship John David, which was 
proceeding from  Bombay to Loodon ^
oargo of cotton and wheat, came up w ,, 0
mure Castle, and, after an in te rv iew  e , 
two masters, they both signed a memorandum 
to  the effect tha t the assistance of the Jo^ , V. en 
to  tow  the Kenmure Castle to Suez Castle 
requested by the master o f the Ken saivaKe 
tha t the question as to the amount ° f  salvage 
rem uneration should be referred to 8 , j
London, and tha t should the John Damd ^  
w ant o f coals they were to be *“ pp f  Tcurren t at 
the Kenmure Castle at the rate , along-
Suez. The Kenmure Castle was then lashed1 akmg 
side the John David, in  order to fac ilita te  the 
transfer of coal from  the Kenmure lasted
John David, and towage commenced a n d ^ s te a
fo r several hours, when the las l g , ^  0f
o ff and the John David  began t0 • f 19th 
the Kenmure Castle. On the m° r ‘1' , g t  t^er, 
Nov. the two vessels were again lashed togeo ^  
and about f if ty  tons o f coal tra  £ the
John David after which to w in g  ahe ^
Kenmure Castle was resume , , j n Saez
Nov. the  two vessels came to anchor m ^ u
Roads. By reason of the two ^ ^ H a m a g e  
together, the John Dam Kenmure Castle. 
through bumping against , t  days,
Throughout the towage wlnch lasted ten ^
the weather was fine and
Do.vid was exposed to no an8 , her cargo and 

The value of the Kenm uresCastl^ her ^  g£ ^
freight, were taken at t >
John D avid  at 7b,0001. f

B ,U .  Q.C. » d  ^ ¿ ’iiS S S S S t
owners and masters o f t  given by the

S ;  ownres to large remunera-

tion. . p the crew of the John
J > S n (or t l»  ..h e r p .r.ion

------ — ::  J J  Ea'ls-
(a) R e p o rte d  1 ■ b a rr is te rs -a t-L a w .

of the Kenmure Castle and the owners of her 
cargo.

Sir R obekt P h illim o e e .—This is a salvage 
service, rendered by one large screw steamer to  
another in  the Red Sea, beginning on the 15th 
Nov. and lasting t i l l  the 25th of that month. The 
vessel to which the services were rendered was 
the Kenmure Castle, a screw steamer of 1268 tons 
register, and 180 horse power nominal, and she 
was on a voyage from China to London w ith  a 
cargo of tea, and was manned w ith a crew of 
twenty-seven hands. On the 14th Nov., as she was 
prosecuting her voyage up the Red Sea, when 
twenty miles N . W. of Jebel Zuker, i t  was found 
that her crank shaft was broken. She was from 
that moment a log upon the water, perfectly unable 
to do anything for herself, and requiring steam 
power assistance. The vessel that rendered the 
salvage services in  this case was the John David  
belonging to the port of Antwerp. She was a 
screw steamship of 1807 tons gross register, and 
was prosecuting a voyage from  Bombay to London 
w ith a fu ll cargo of cotton and wheat. I t  is a 
curious incident that the John D avid  and the 
Kenmure Castle with her cargo were of nearly 
equal value. Now, the towage in th is case was an 
easy one in one sense. The weather was fine, and 
the vessel met w ith no accident in the whole course 
of the towage, but at the same time the court 
takes into consideration what would have happened 
i f  bad weather had set in. The salved vessel was 
in a state in which salvage assistance was neces
sary. I f  the weather had become rough, she 
m ight have drifted on the coral reifs, of which 
there are so many in  the Red Sea. I t  must be 
remembered that the salving vessel was bound in 
the same direction as the vessel salved, and that 
there was no danger to the salvors personally. 
Bearing all these matter ; in  mind, I  have come to 
the conclusion, after consulting w ith the Elder 
Brethren, that the salvage remuneration awarded 
in this case should be 4000Z., and I  apportion i t  as 
follows : 3000Z. to the owners of the John D avid, 
400Z. to her master, and 6001. to her orew. W ith  
regard to the services of the owners of the John- 
David, I  may say that the efficiency of the steam 
power of their vessel was a main ingredient in  the- 
salvage service. I  award one set of costs only.

Solicitors for the plaintiff, P ritcha rd  and Sons.
Solicitors for the defendants, Thomas Cooper, 

and Co.

A D M I R A L T Y  C O U R T  O P  T H E  
C IN Q U E  P O R T S .
A p r i l  19 and  20, 1882.

(Before the J ubge, A. Cohen, Esq., Q.C.)
T he M a e ie . (a)

S a l v a g e  — Misconduct o f salvors —  Forfe itu re  —  
D im inu tion— Award.

Misconduct on the pa rt o f salvors, other than  
c r im in a l misconduct, works a d im inu tion , but not 
a tota l fo rfe itu re  o f reward.

T his was an action in  rem  instituted on behalf of 
the owners, master, and crew of the lugger Lady  
Compton of Deal, and the owners, master, and 
crew of the steam-tug Lo rd  Palmerston of Dover, 

LTAeportedby J. P. Aspinali, andP. W. Raikes, Esq«.,
B a rr is te rs -a t-L a w .
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A dm.] T he M arie. [A dm.

«gainst the  French b r ig  Marie, her cargo and 
fre ig h t, to  recover salvage reward fo r services 
rendered on the 26 th March 1882.

On the 26th M arch 1882 the M arie  was in  the 
Downs, having lost her anchors and chains, and 
the w ind was blow ing a very  heavy gale. A s the 
M arie  was in the neighbourhood of other vessels, 
those on board exhib ited a signal o f distress, in  
answer to which the Lady Compton went to the 
b rig , and ten m enfrom  the Lady Compton boarded 
her. The b rig  was then got before the w ind and, 
a fte r round ing the South Foreland, the tu g  Lo rd  
Palmerston was engaged by the salvors to tow, and 
the b rig  was towed in to  Dover Harbour. The 
defence was tha t a ll the assistance requis ite was 
the services o f someone to p ilo t the M arie  to 
Dover Roads; th a t i t  was against the w ish of her 
m aster tha t the ten men of the Lady Compton 
assisted in the navigation of the M arie, but tha t 
they by superior force took possession o f the 
M arie , and w h ils t on board her, prevented her 
crew from  navigating the  ship, which they were 
w e ll able to  do, and treated them  w ith  rudeness 
and violence.

Though the action was entered in  the sum of 
800Z., an appearance having been entered on 
behalf of the owners of the M arie, on application 
by the defendants, the M arie  was released on ba il 
in  the sum of 4001., and fo r the purpose of saving 
expense, and w ith  the consent o f the parties, the 
judge directed the action to  be heard w ithou t 
pleadings. The M arie, her cargo and fre ig h t, 
were valued at 5501.

A p r i l 19.—The cause now came on fo r hearing 
before the judge.

C lyn, on behalf of the p la in tiffs .— The services 
were m eritorious salvage services, requ iring  much 
labour and risk . The weather was very bad and 
the M arie  in  great danger. The Dosseitei (10 Jur. 
865), H a rtjo rd  v. Jones (1 Ld . Raym. 393), and 
Nicholson v. Chapman (2 H . B l. 254) are a ll cases 
in  favour of the salvors.

D r. W. Q. P h illirrio re  on behalf o f the defen
dants.— The M arie  was never in  danger, and all 
tha t she required was pilotage assistance. The 
conduct o f the salvors was v io len t and overbear
ing, and in  opposition to the  wishes of the master. 
Such misconduct deprives them of a ll salvage 
remuneration on the ru lings in  The Lady Worsley 
(2 Spks. 253), The M artha  (Sw. 489), The Dantzic 
Packet (3 Hagg. 383), The B lack Boy (3 Hagg. 
386 n.), and The Champion (B r. &  L . 69).

A p r i l 20.—The J udge (A. Cohen, Esq., Q.C.).—  
This is an action of salvage brought by the pla in tiffs , 
the owners, master, and crew of the lugger Lady  
Compton, and the owners, master, and crew of the 
tu g  Palmerston, against the owners of the French 
b rig  M arie, of 108 tons reg ister laden w ith  a cargo 
o f stone, and w ith  her cargo and fre ig h t of the 
value o f 5501. There are many facts in  the case 
w hich are not a t a ll in  dispute. On the 26th 
of M arch last there was blow ing an extrem ely 
heavy gale, and the M arie  was in  the neighbour
hood of other vessels in  the Downs. Ope anchor 
was slipped to avoid a collision, and then a second 
anchor was le t go when she began to drive, and 
then th a t was also slipped. U nder these c ircum 
stances, I  th in k  tha t the vessel was in  distress 
and was in  danger. A  signal was hoisted on 
board the M a r ie ; those on board the L a dy  Compton 
perceived the signal and went up to  the brig, and

f ten men boarded the b rig . The b r ig  was got 
before the w ind, and when they go t round the 
South Foreland, a tug , which proved to  be the 
Lo rd  Palmerston, was hailed by the master o f the 
lugger. A n  arrangement was made th a t the  tu g  
was to  tow  the b r ig  and hold her in  the roads; and 
i t  was agreed th a t the Lo rd  Palmerston was to 
receive a proportion of the salvage remuneration. 
The tu g  took hold o f the b r ig  at about 10.30 and 
towed her u n t il about 11.45, and then held her t i l l  
the tide  suited and u ltim a te ly  took her in to  Dover 
Harbour. As to  the facts which I  have ju s t 
mentioned, the evidence leaves no doubt. I  am of 
opinion tha t these services rendered by the 
master of the lugger and the tu g  were salvage 
services, because the b r ig  was in  distress and in  
danger. B u t I  am also of opin ion tha t the services 
d id  no t require much s k il l and labour and invo lved 
no risk  a t a l l ; the services lasted bu t a very short 
tim e. I  th in k  th a t the services o f ten men as 
salvors were by no means required ; and I  am of 
opin ion tha t the master o f the M arie, when he 
signalled, d id  not mean to s ig n ify  more than th a t 
he wanted no other service than the services o f a 
man who could p ilo t his vessel. I f  he had had a 
p ilo t on board a ll tha t he desired could have been 
done. There was no s k ill involved, and there was no 
necessity fo r those ten men to board th is  small b rig , 
and I  therefore do no t th in k  i t  r ig h t  to award any 
la rger amount of salvage remuneration, than i t  
would have been the du ty  o f the court to award, i f  
on ly three men had boarded the brig . I  come now 
to  the services o f the tug . The weather was not 
bad fo r the tug . She towed the vessel a short 
distance and held her for about two hours. The 
b rig  was no t in  danger.

B u t then i t  is said tha t a ll salvage rem une
ra tion  in  th is  case has been forfeited by m is
conduct, and th a t the conduct o f the salvors 
was throughout vio lent, overbearing, and threaten
ing. I  believe tha t the evidence o f the master 
o f the b r ig  is substantia lly  t r u e : th a t what 
he wanted was the service of some person 
who could p ilo t the vessel to Dover Roads, 
and he d id  no t require the services of ten men 
to  assist in  the navigation of his vessel. I  am, 
however, w illin g  to  assume tha t u n til M r. Hodges, 
the agent, came on board, there was a m isunder
standing between the salvors and the master of 
the b rig . I t  is not quite certain what the master 
of the M arie  intended to do, bu t I  am w illin g  to 
assume th a t he intended to go to  Dover Roads, 
and rem ain there u n til he could get an anchor and 
chain, and tha t what was done up to the tim e 
when M r. Hodges came on board, was no t done 
contrary to the in tentions o f the master of the 
b r ig ; bu t I  am also of opinion, tha t after M r. Hodges 
came on board the master and crew o f the lugger 
d id  act in  a v io len t and overbearing manner towards 
the master of the brig, and insisted on having th e ir  
own way. I t  appears to  me tha t a court of justice 
ought to  express some k ind  o f censure on ten men 
who boarded a sm all French b rig , and who 
undoubtedly intended to have th e ir own way, 
whatever the captain o f th a t sm all vessel m ig h t do. 
On the other hand, I  am also o f opinion, tha t tha t 
m isconduct is no t such crim ina l m isconduct as 
should lead to an entire fo rfe itu re  of salvage reward. 
In  the case of The Atlas  (1 M ar. Law  Cas. 0 . S. 168, 
235; 6 L . T. Rep. N . S. 737; Lush. 518) i t  was 
held in  substance tha t w ilfu l o r c rim ina l miscon
duct o f salvors may work a fo rfe itu re  of salvage,
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P e r u v ia n  G u a n o  C o m p a n y , L im it e d  «■ B o c k w o ld t .
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b u t th a t mere misconduct other than crim inal, 
even though i t  occasions loss, w i l l  only 7™! 
d im inu tion  of reward. I  cannot say tha t 
was in  th is  case w ilfu l or c rim ina l misconduct 
w ith in  the meaning o f the judgm ent of The- AMas
(ubi sup.). I  entertain considerable doubt whether 
the master of the b r ig  has sustained any pecun y  
loss at a ll by what was done by the salvors, 
see no reason to believe tha t the salvors d id  tha t 
which occasioned any extra expenditure, 
the whole, tak ing  in to  consideration tbe opinion 
o f D r. Lush ington in  the case of The A tlas, it is 
impossible to hold tha t what was done by the 
salvors worked a forfe itu re o f the whole of the ir 
rem uneration ; bu t I  th in k  tha t t l  e p 
im proper conduct du ring  part of the . ,
thev were rendering salvage services s ,
the court to  d im inish the amount to which othe
wise they would have been entitled, and I  there
foreaward to the p la in tiffs  701. and costs. ‘ 
w ith  regret, no tender has been made m  th is  case, 
b u t I  do hope tha t in future, tenders w ill he ™  
in cases where the services are s im ilar to tho 
the present case. I  also th in k  i t  wou f
desirable tha t in  cases where tenders have been 
made, p la in tiffs should consider the advisability 
of nam ing a sum, which, having f ef=ar j t0 
amount o f the tender, they would be p r P 
receive in  discharge o f the ir claim. a 
many of these cases m igh t be settled ou t of court, 
and thereby great expense saved to  a P ^  
especially as the cou rt would give costs 
ence to  the amounts so put forw ard by “ e 
respective parties as a proper salvage

Solicitors fo r the plaintiffs, and
Solicitors for the defendants, Lowles

[C t . op A pp .

Supreme Court of JuMcatttix
— «— -

COURT OF APPEAL.

Feb. 14 and 16,1883.
(Before J essed, M.K., L indley and B owen,

Peruvian  Guano Company L im ited  v.
BOCKWODDT. W  _

Double litig a tio n -C o n c u rre n t acf ° ? * T 0^ E le c -  
and fo re ign  courts— Vexatious 9 
tion— Difference in  subject-matter. , . {on l e .

A lthough a ■plaintiff may be P™ . f  an E ng lish  
tween two actions, where one is ™ an J d o f 
court and the other abroad, o n J £ r  double 
vexation, the court w ill' n  ^  substantial
lit ig a tio n  vexatious, where ^ Joifc
reasons to induce the % Z g Z n t  in
countries, as where he can ge tia  j  9 ^
each action, but execuhon ™ 
tained in  one country than suing a

The court w i l l  not put a h f  e l lc t Z - r io t
defendant in  two courtr ’ t—between so much o f
between the two ^ n s , b u t - M w e e n j  ^
the subject-matter o f one action a

A t a f t i o n Z ,  M l  »  i “ f.

E v x u s . ES9 „  B a r r is te r -a t - la w .

cargoes, which were claimed by the p la in tiffs , 
and were then in  ships in  B ritish  waters. A fte r
wards the ships and cargoes were removed to Fren ch 
ports and the cargoes were sold by D. and Co. 
A n action having been commenced in  a French  
court by the same p la in tiffs  against D . and Co. 
fo r  six o f the cargoes:

Held  (affirm ing the decision o f Bacon, V.C.), that 
the double proceedings were not vexatious, and 
therefore the p la in tiffs  ought not be put to the ir  
election whether they would proceed in  the French 
or the English action.

On the 6th M ay 1880 the p la in tiffs , an English- 
company commenced the present action against 
Bockwoldt and others, who were captains o f certain 
ships called the Charles Dichens, the Woodfield,. 
the True B riton , the B ritish  Princess, the Chan
cellor the N orth  S tar, and the S truan, for an 
in junc tion  to restra in  them from  pa rting  w ith  
certain cargoes o f guano.

On the 8th June 1880 Messrs. D reyfus B ro thers 
and Co., merchants, of London and Pans, were 
made defendants in  the place o f the captains, 
who were dismissed from  the ac tio n ; and in  the 
statement of claim i t  was alleged tha t the b ills  o f 
lading had been im properly  indorsed and delivered 
to Dreyfus Brothers and Co. (who had notice a t 
the tim e tha t the cargoes belonged to the p la in 
tiffs) and tha t they had intercepted the ships and 
induced the captains to deliver the cargoes abroad, 
instead of in  London, the po rt at which the p la in 
tiffs  had ordered the captains to discharge. I  he 
p la in tiffs  claimed delivery to them  o f the cargoes, 
damages, and, i f  necessary, an in junc tion  against 
the disposal of the cargoes, and a receiver.

On the 2nd Dec. 1882 Dreyfus Brothers and Co. 
were served w ith  a c ita tion to appear before the 
T ribuna l of Commerce of the Departm ent o f the 
Seine, s ittin g  at Paris, in  an action by the p la in 
tiffs  fo r restoration o f the cargoes of a ll the above 
ships, except the Struan, or paym ent of the ir 
value! and fo r damages.

Afc the commencement of the Jirnglish action 
the ships were in  B r it is h  waters, bu t they had 
since been removed to ports in  Prance, and i t  was 
admitted tha t a ll the cargoes had since been sold 
and the proceeds received by Dreyfus Brothers

^O D G ie  8th Dec. 1882 Dreyfus Brothers and Co. 
moved in  the E ng lish action, on notice, before 
Bacon V.C., tha t the p la in tiffs  m ig h t be ordered, 
w ith in  seven days after the order to be made on 
the m otion, to elect whether they would proceed 
w ith  the action so fa r as the same related to  the 
ships Charles Dickens, Woodfield, True B riton, 
B ritish  Princess, Chancellor, and N orth  Star, or 
the French action brought by them  in  respect o f 
the cargoes of the said ships.

In g le  Joyce fo r the defendants.— W here a p la in 
t i f f  had commenced two actions, one in  England 
and one abroad, and had w ritten  to say th a t he 
elected to go on w ith  the foreign action, the court 
stayed the E ng lish action :

Pieters v. Thompson, G. Coop. 294.
M illa r ,  Q.C. and H . B. Buckley fo r  the p la in -

tj g g __There is no such le tte r here as in  Pieters v.
Thom pson; and there is no precedent fo r  the 
order asked :

Cox v. Mitchell, 1 L. T. Rep. N. S. 8 ; 7 C. B. N. S.
58 •

hIcHenry v. Lewis, 46 L. T. Rap. N. S. 567 ; 21 Ch.
Div
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T h is  action is no t now fo r goods, but on ly fo r  
damages.

Joyce in  rep ly.— There m ust have been a pre
vious order to elect in  Pieters v. Thompson, (a) H e 
also cited

The M ali Ivo, 3 Mar. Law Cas. 0. S. 244; 20 L. T.
Bep. N. S. 681; L. Bep. 2 Adm. and Eoo. 356 ;

The Catterina Chiazzare, 3 Asp. Mar. Law Cas. 170 ;
34 L. T. Bep. N. S. 588 ; 1 P. L>iv. 368.

(a) I t  appears, on searching at the Becord Office, that 
on the 6th May 1815 (and therefore before the date 
of the decision reported G. Coop. 294) the following 
order was made by Lord Eldon, L.C. in Pieters v. 
Thompson : “  Forasmuch as this oourt was this present 
day informed by M r Heys, of counsel for the defendants, 
that the plaintiffs ha,ve exhibited their b ill in this court 
against the defendants, the defendants have put in their 
answer thereto, and yet the plaintiffs prosecute ^sic) the 
defendants both at law and in certain courts for one and 
the same matters, whereby the defendants are doubly 
vexed. I t  is ordered that the plaintiffs, their clerk in 
court and attorney-at-law having notice hereof, do, 
within eight days after such notice, make their election 
in  which court they w ill proceed, and, i f  the plaintiffs 
shall elect to proceed in this court, then the plaintiffs 
are hereby stayed by in) unotion from proceeding in the 
courts abroad; but i f  the plaintiffs shall elect to pro
ceed in the courts abroad, or in default of such election 
by the time aforesaid, then the plaintiffs’ b ill is from 
henceforth to Btand dismissed out of this court as 
against the defendants, w ith costa to be taxed by Mr. 
Harvey, one of the masters of this court.”  The answer 
sworn on the 6th Juno 1815, in the same suit, was, so far 
as material, as follows : “  And these defendants further 
say that since the complainants have filed their said b ill 
against these defendants, and since these defendants 
have been served with process to appear and answer 
thereto, these defendants have received two several 
letters addressed to these defendants from two different 
persons, who are the agents of these defendants, at 
Amsterdam, in Holland, one of which letters purports to 
bear date at Amsterdam the 28th Feb. 1815, and to be 
signed by a person resident there called Bine Berenbrook, 
and is of the tenor or to the purport and effect follow
ing . (“  Dear Sirs,—I  am sorry to inform you that on the 
25th inst., Messrs. Siedes Pieters and Sons of Lear warden 
[the plaintiffs] put in an arrest on all things as well on 
goods as money belonging to you, and at that period in 
my hands, as also those of M r N. Bonvy. This arrest 
was authorised by the court on their having produced an 
abstract of your account with them showing a balance in 
their favour of 21381. 3«. 8d. I  have been extremely as
tonished by seeing this situation, and I  hope you w ill find 
means to settle things inone way or the other, for as long 
as this arrest continues I  have the hands entirely bound, 
and we cannot do anything together without com
promising your safety); and thelother of which letters 
purports also to bear date at Amsterdam, March 3 
1815, and to be signed by a person resident there callod 
Nicholas Bonvy, and part of which, relating to the 
matter aforesaid, is of the tenor or to the purport and 
effect following v ide lic it: (This is to inform you that 
Siedes Pietere and Sons, at Learwarden, seized under my 
hands and directions much money and all what is 
belonging to you in order to find therein the payment of 
21381. 3s. 8d. sterling, which they say you are in debt. 
As the seizure must be prosecuted within eight days, I  
shall be obliged to make preparations for my defence. 
A ll the expenses w ill be at your charge); as in and by 
the said two ¡otters, relation being thereunto had when 
produced, w ill appear. These defendants believe that 
the information contained in such two letters aforesaid is 
true, and that the complainants have, by process of the 
courts in Holland aforesaid, attached or seized goods 
and effeots in that country which belong to and are the 
property of these defendants, having since been served 
w ith  notice of such proceedings, and informed by their 
Baid agents at Amsterdam that the said complainants, 
the said Siedes Pieters and Gorben Pieters, were con
tinuing the prosecution thereof, andthesedefendants have 
heard, and believe i t  to be true, that the oomplainants 
threaten and intend to attach other goods and effects 
which belong to and are the property of these defendants,

B acon, Y .C .—I t  seems to  be agreed tha t there 
is no au tho rity  on w h ich  the cou rt can rely, one 
way o r the other, fo r th is  application. The su it 
in  th is  country alleges th a t the defendants Messrs. 
D reyfus Brothers and Go. are in  possession of 
cargoes to which the p la in tiffs  lay claim, and the 
cla im  asks tha t the defendants may be ordered to 
deliver those cargoes, o r in  the alternative to pay 
damages; b u t in  the alternative only. Then i t  
tu rns out tha t, a lthough the defendants may be 
in  possession o f these goods, the goods are no t in  
th is  country, so there can be no application in  rem  
in  th is  country re la ting  to the cargoes, and no 
appointm ent of a receiver, or any other proceed
in g  by which the court can take in to  its  possession 
the th in g  in dispute. Then the p la in tiffs , after 
in s titu t in g  the su it in  th is country, find  tha t they 
can have the re lie f which by the firs t p rayer of 
the cla im  they desire to  have, namely, the actual 
possession by delivery of the th ings in  question, 
by proceedings in  France. I  cannot say tha t the 
suits are d irec tly  alike, or tha t there is no dis
tin c tio n  in  the re lie f asked. Suppose th a t in  
France the present p la in tiffs  should fa il altogether, 
they may have a case in  th is  country, and may ob
ta in  a decree in  the ir favour. Suppose the p la in tiffs  
should succeed in  France, the effect of tha t upon 
the su it w il l be, tha t, whenever i t  comes on fo r 
hearing, the defendants w ill say, “  Y ou  have had 
tha t which you sought to  have.”  Therefore, i t  
seems to  me tha t na tu ra l justice does not in te r
fere, and does not fu rn ish  me w ith  any ground upon 
which I  can proceed.

Certa in ly Pieters v. Thompson does not govern 
th is  case, because, a lthough M r. Ing le  Joyce says 
i t  m ust be assumed tha t there was an order to 
elect, I  can find  no trace of i t  in  the judgm ent 
as reported in  S ir George Cooper’s Reports. On 
the contrary, the application was to  compel the 
p la in tiffs  to  do tha t which they had promised to 
do. Proceedings were going on in  the D utch 
court, and the defendants said, “  Do not le t us 
bo harassed here when we are called upon to  
defend the same case in  the D utch court.”  A l l  
tha t the court then required was, th a t the defen
dants should prove tha t the p la in tiffs  had elected, 
and tha t proof being furnished they stopped the 
proceedings. I  do not th in k  th a t case has any 
application to the case now presented. N o r has 
Cox v. M itche ll any application, fo r  the courts of 
common law— I  th in k  I  may say notoriously— had 
no ju risd ic tio n  on the subject of e lec tion ; certa in ly  
in  th a t case the court was no t asked to  exercise 
any such ju risd ic tion . There the p a rty  apply ing 
had been held to bail under the statute 1 & 2 Y ic t. 
c. 110. The proceeding, therefore, was most 
d ire c tly  in  personam. He asked to be released 
from  bail because there was a su it pending in  

} another country. One of the answers given in  
the judgm ent was, th a t i t  m ig h t su it the defen
dant’s purpose very w e ll to escape from  the 
coun try  in  which the firs t su it was pending, and 
come here, th in k in g  he was safe, and set the

and these defendants say that, by the means aforesaid, 
these defendants are and w ill be doubly vexed and 
harrassed by the oomplainants, who have filed their said 
b ill in this honourable court against these defendants, 
and are proceeding in the court of justice in Holland 
aforesaid, against the goods and effeots of these defen
dants, for the same matter, and these defendants deny 
all and all manner of unlawful combination and con
federacy wherewith they are charged,”  &o.
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p la in t if f  at defiance. The Court of Common 
Pleas, therefore, acted on the on ly  au thority  i t  
possessed, the s ta tu tory au thority . The naan 
had been held to bail under circumstances which 
jus tified  tha t proceeding, and the court declined 
to  in terfe re w ith  it. The judges referred very 
po in tedly to  the circumstance tha t nobody in  
the  courts of common law ever heard ot an 
application to stay such proceedings as had been 
there take n ; but there is not a trace o f any 
judgm ent on the subject of election. The cases be- 
fore S ir R obert P h illim ore , which are en titled  to be
treated no doubt w ith  great respect apply m uch 
more po in ted ly to th is  application ; bu t they are 
cases of collision between ships, and the ju r is d ic 
tion was over the ships themselves. I  cannot say, 
in  the present state of the authorities, which are 
im perfect, o r on the natural justice of the case, 
tha t the p la in tiffs , who claim  the actual possession 
o f these goods (which they cannot get in  th is  
coun try ), are debarred from  m aking the same 
cla im  in  another country where i t  m ay be tha t 
they can obtain tha t possession, s im p ly  because 
they have asked here for possession, and m  case 
they fa il to  obtain it ,  fo r damages. I  can make no 
such order as M r. Ing le  Joyce asks for. The costs 
of the  m otion w ill be— costs in  the action.

The defendants appealed.
Davey, Q.C. and Ing le Joyce for the appellants. 

— The defendants are doubly vexed by  the pro
ceedings in  th is  country and in  France, and the 
onus lies on those who doubly vex to show tha t 
the double vexation should not be stayed. [ J essel,
M . R. referred to M cHenry  v. Levels, 47 L . T. Rep.
N . S. 549.1 That was not a case of e lection ; i t  was 
a m otion to  stay proceedings. In  Pieters v. 
Thompson (G. Coop. 294) the p la in tiffs , when 
suing both in  Eng land and in  a D u tch  court, were 
p u t to th e ir  election. That does not appear in  the 
report, and Bacon, V .O . could no t be persuaded 
th a t any order had been made in  tha t case, bu t a 
search has since been made and the record o f the 
order has been found. In  Dawkins  v. Simonetti 
<44L T. Rep. N . S. 266) Jessel, M.R. sa id : “  U nder 
the old practice, when a man was sued in  equity 
as well as at law, the p la in t if f  was pu t to his 
election - and i t  was ju s t the same when one su it 
was in an E ng lish court and the other su it in  a 
fore ign court. The practice was to  move to stay 
the  proceedings e ither in  the foreign cou rt o r in  
the E ng lish  court. In  dealing w ith  such a ques
tion  the court prevented double vexation, bu t i t  
always exercised a discretion.”  There being ju r is - 
d iction , th is  is clearly a case in  which i t  ought to 
be exercised; there is the same subject-matter 
except tha t there is no action m  France as to one 
of the cargoes. [J essel, M .R .-W h y  were the 
French proceedings commenced? M iU ar  Q O . 
fo r the p la in tiffs. The p la in tiffs  had a double 
rem edy; they could sue both in  E ngland 
and France, and they thought tha t by 
suing in  France they woujd get re lie f sooner, 
execution being more easily obtained. lt> M cHenry  
v. Lewis i t  was held tha t whenever there was a 
d iffe ren t remedy in  a foreign country the double 
proceedings were no t vexatious. ^  e Pr ope y  
th is  case is in  France. J essel, M .R . - H ow can 
w e do the defendants any good by staying the 
action as to a ll the cargoes bu t one? I  M v c rs a w  
a case of election between Proceedings as to some 
pa rt of the common subject-m atter.] The

dants ought no t to  be p u t to  the expense o f ca lling  
witnesses in  both proceedings as to the cargoes 
which are common to both actions. I t  is  no 
objection tha t the subject-m atter of the two 
actions is not exactly the same. In  some cases 
under the old practice the p la in t if f  m ig h t be 
allowed to  make a special election. A s to pro
ceeding for part in e q u ity , and for another pa rt at 
law, though th is  was not allowed as of course 
(Seton on Decrees, 3rd edit. 949), in  one case 
leave was given to  proceed at law to  get ju d g 
ment, and in  the Court o f Chancery fo r  discovery 
of assets:

Barker v. Dumaresque, 2 Atk. 119; Barn. C. 277.
The p la in tiffs  ought not to be allowed to vex us by 
ava iling themselves o f a te ch n ica lity ; they have 
om itted to make the French proceedings apply to 
a ll the cargoes in  order to escape the general ru le  
as to  the subject-m atter of both proceedings being 
the same. The cou rt can, however, re ta in  the 
foreign action i f  i t  th in ks  the continuance of the 
proceedings abroad w ill vex the defendants : 

Wedderburn v. Wedderburn, 4 M. & C. 596. 
[ J essel, M .R .— Is  there any case in  which, the 
subject-m atter not being a ll the same in  both 
actions, the court has ordered election as to pa rt 
which is the same?] There is a form  of order in  
Seton on Decrees (3rd edit. 948), “  tha t the  p la in t if f  
be a t lib e rty  to  make his election to proceed at law 
for &c. and in  th is  court for & c . ; and le t the 
p la in tiff ’s b i l l ns to  <fcc. (so fa r  as he proceeds at 
law) stand dismissed.”  [J essel, M .R .— The 
blanks probably refer to  procedure, not subject- 
m atter.] They also referred to

Anon., 1 Vern. 104 ;
Order in Chancery of 9th May 1839, 1 Beav. ix . ;
United States of America v. Prioleau,. (a)

M illa r ,  Q.C., on beh .If o f the p la in tiffs , offered 
to  le t the French proceedings stand over t i l l  
judgm ent in  the E ng lish  action had been obtained, 
on the defendants undertak ing to enter judgm ent 
in  France according to  the resu lt o f the E ng lish  
ac tio n ; bu t the defendants’ counsel stated tha t 
they had no au thority  to oonsent.

(a) In  this case, which is not reported, Wood, V.C., on 
the 24th July 1867, made an order (on motion by some of 
the defendants), which appears in the Entry Book of 
Decrees and Orders, 1867, B. fo. 1966, as follows :

Upon motion this day made unto this court by oounael 
for the defendants, Charles Kuhn Prioleau, Theodore 
Dehon Wagner, James Thomas Welsman, and William 
Lee Trenholm, who alleged that the plaintiffs, having 
exhibited their b ill against the defendants, the 
defendants (above named) put in their answers 
thereto, and yet the plaintiffs prosecute the said 
defendants in the Equity Circuit Court of the 
United States of America for the district of South 
Carolina, for one and the same matters, whereby the said 
defendants are doubly vexed, i t  is ordered that the 
plaintiffs, their solicitors and agents having notice hereof, 
do within eight days after such notice make their eleotion 
in which court they w ill proceed, whereupon such further 
order shall be made as shall be just.

An ex parte order to elect had been moved for, but 
refused. A  similar order to that above was made by 
Wood, V.C. on the 9th Nov. 1867 in United States of 
America v. Wagner. The plaintiff did not elect, and on 
the 3rd Deo. an ex parte motion was made for an order 
calling on the plaintiffs to comply with the order to elect, 
or that in default the b ill might be dismissed. Wood, 
V  C however, deolined to make the order except on 
notice to the plaintiffs. On the 4th Dec. the plaintiffs 
served notices of motion to discharge both the orders; 
but the motions stood over, both actions were com
promised, and no argument or decision took place.
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M illa r ,  Q.C. and H . B . Buckley, for the p laintiffs, 
were not called upon.

J essel , M. R.— I t  is very im portant in  these 
cases that the court should, in  stopping an action, 
clearly see that i t  does not do injustice. Of course 
a man brings an action at the peril of having to 
pay the costs i f  the action does not succeed ; and, 
as a general rule, that is sufficient to protect 
defendants from ill-founded actions. There is 
another protection, which is, tha t where the action 
is vexatious i t  may be stayed. Now, i t  may be 
vexatious on many grounds. I t  may be so u tte rly  
absurd that the court can see i t  cannot possibly 
succeed, but is brought only for annoyance; and 
then there is jurisdiction to stay the action. That 
is pure vexation. Or i t  may be vexatious in  this 
w ay : the pla intiff, not intending to annoy or 
harass the defendant, bu t th ink ing  he w ill get 
some fanciful advantage, sues him at the same 
time in two courts w ith in  the same jurisdiction— 
in two of the Queen’s courts. That is vexatious, 
because, whatever the intention of the p la in tiff 
may be, he cannot get any benefit in  that way, 
and the defendant is harassed by two suits. Now, 
similar, although not perhaps the same, considera
tions apply in a case where the actions are brought, 
one in a foreign country and one in  this country. 
I  have recently had to consider the general rule 
in M cH enry  v. Lewis, and I  went so fu lly  into i t  
there that I  do not th in k  i t  is necessary for me to 
discuss i t  further. I t  may be put shortly, as 
regards this case, in  this way : I t  is not vexatious 
to bring an action in each country where there 
are substantial reasons of benefit to the p la intiff. 
He has the righ t to bring an action, and i f  there 
are substantial reasons to induce him to bring the 
two actions, why should we deprive him of tha t 
r ig h t ? Seeking to obtain a substantial advantage 
is not vexatious. I t  is very unpleasant no doubt 
to be sued twice, and i t  is unpleasant to many 
people to be sued once; but s till that does not 
make i t  vexatious, in  a legal sense, where the 
p la in tiff seeks to get a real substantial advantage. 
You cannot accuse him of vexation because he 
endeavours to obtain an advantage. As I  put i t  
in  M cHenry  v. Lewis, and as I  put i t  now, suppose 
in  the one action a p la in tiff could get execution 
against defendants residing and having large 
property in France, but not resident or having 
any property in  England, that m ight be a good 
reason fo r suing them in France, and tha t m ight 
seem a reason for doiDg so when the action here 
was so advanced that the p laintiffs saw the ir way 
to a verdict here. The p la in tiff says, “  I  shall 
get a verdict and judgment, but that w ill not 
avail me unless I  can get execution. I  can use 
the verdict and judgment in  my French action ; 
now I  am here I  w ill go on w ith my English 
action, and I  w ill use the verdict in the French 
action w ith  the view of getting judgment and 
execution.”  A ll  that seems to be not unreason
able, and certainly not vexatious. That, I  th ink, 
is one ground for declining to interfere.

B u t there is another ground. The plaintiffs 
say: “  Our action in France does not relate to 
the same number of ships as the action in  England 
does. Mr. Joyce said that this was a device 
to enable the plaintiffs to escape the ru le ; but, 
i f  i t  does enable them to escape it, i t  is a very 
good device. Take this case: The p la in tiff has a 
r ig h t to six cargoes under the same title . The

defendant has a place of business in  England, and 
a place of business in France. The p la in tiff brings 
an aotion fo r three cargoes in England, and three 
in  France. W hy may he not do so ? He may 
th ink  he may get sufficient to satisfy a judgment 
in England fo r three cargoes, but not fo r six. 
You could not stop the action in either country on 
the ground that the six cargoes were sued for 
under the same title . He, in  fact, brings two 
actions for two different subject-matters. Does i t  
make any difference that the action is for six in  
one country aud one in the other P I t  appears to 
me tha t i t  cannot be so. He has a r ig h t to sue in  
each country for a different subject-matter. That 
brings me to the substance of the case. Sup
posing the plaintiffs specially elected, that is, 
elected to go on w ith the French action fo r six 
cargoes, and in England fo r one, which is what is 
suggested on the part of the defendant they 
m ight do, what good would that be to anybody P 
The two actions would s till go on, and the only 
consequence suggested is, tha t a witness or two 
less would possibly—not necessarily—be required, 
in  carrying on the litigation. That is not a ground 
for pu tting  a man to his election. I  asked whether 
any precedent could be found for pu tting  a man 
to his election, simply because be m ight have to- 
oall a witness or two less in one of the two actions;, 
and I  need not say tha t such precedent could 
be produced. A ll the election rules proceed on 
the doctrine that you can put a final stop to at 
least one aotion, and this appears to be quite a 
novel attempt—and an attempt which is not 
founded iu reason, or in sufficient reason—to stop 
one action on the ground that you can have a 
lit t le  less evidence in the other action, or tr y  i t  
in  a less expensive mode. I t  seems to me 
that this, also, is a reason for our not in 
terfering; and again the fact that there is no 
precedent fo r such an interference, is also a reason 
for th is court not interfering. I  th ink  that i f  a 
precedent could have been found for an election, 
not between two actions, but between so much of 
the subject-matter of one action as is embraced in 
another, i t  would have been discovered a long time 
ago. The absence of precedent is not im m ateria l; 
and, considering the danger of depriving men of 
the opportunity of asserting rights which they 
are asserting bond fide, unless i t  is clear that the 
assertion of them is vexatious, I  th in k  we ought 
to be slow to extend the doctrine beyond the case 
to which our attention has been called. For these 
reasons I  th ink  the appeal should be dismissed 
w ith costs.

L in d ley , L.J.— I  am of the same opinion. The 
principles by which the court ought to be guided 
on applications of this nature were fu lly  examined 
and discussed in the case of M cHenry v. Lew is ,. 
which came before the Court of Appeal jus t 
before Christmas. I  have had an opportunity of 
reading the judgments in  that case as reported in  
the L aw T imes—The case is not yet in the Law  
Reports—and i t  appears to me to be a most 
valuable decision. As I  understand it, i t  comes 
to th is—that where the p la in tiff is suing in  this 
country and abroad in respect of the same matter, 
and a motion is made to compel the p la in tiff to  
elect, i t  is not sufficient for the person so moving 
to point out that two proceedings are being taken 
w ith  reference to the same m a tte r; but he must 
go a step further and Bhow that there is 
vexation in  point of fact; that is to say, that there
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is no necessity fo r harassing the defendant by 
double litigation. And I  th ink  the court ought 
to  be very cautious before i t  interferes in  cases oi 
tha t kind, and for this reason: the court here is 
not, and cannot be, alive to all the advantages 
which a person may have in suing in  the foreign 
court. I t  does not know w ith accuracy, unless 
the matter is called to its attention, what reasons 
there may be for preferring one court to another. 
I f  in  any case i t  is established that there is 
nothing except vexatious litigation, there is ample 
■jurisdiction in  this court to make the order asked ; 
but we ought to take care what we are about, 
and I  am bound to say that in  this case I  do not 
see m y way at all to make such an order as is 
asked. In  other words, I  do not see that there is 
such vexation in  this case as to ju s tify  our in te r
ference. Apart from the fact that the action in 
France is for six cargoes, whereas the action here 
is for seven (a circumstance to which I  w ill allude 
presently), I  can see, after M r. M illa r’s ex
planation, that there are certainly reasons—not 
vexatious reasons, not trumpery reasons, not 
harassing reasons—for bringing that action in  
France. The fact that the action in  France is for 
six cargoes, and that the action here is fo r seven, 
satisfies me that i t  would be wrong to stop that 
action, because both actions must go on together, 
unless we see our way to stop ono action alto
gether. I  do not see how we are to do that. I f  we 
were to interfere in  the way i t  is suggested that 
we ought to interfere, we should not accomplish 
what ought to be the result of interference, tha t 
is to say, stopping one action out oE tw o ; both 
actions would s till go on. I  th ink  the appeal 
ought to be dismissed with costs.

B owen, L.J.—I  am of the same opinion ; I  th ink 
the law is clear enough. The difficulties which 
arise are the difficulties of administering or 
applying that law. When a p la in tiff comes into 
an English court he asks for j  usticn, and the court is 
bound not to refuse him j ustice; the court is bound, 
therefore, not to refuse to hear his case, and not to 
put him under difficulties in  the way of having 
the action brought to a conclusion. Of course, 
that rule does not mean that a p la in tiff, under the 
pretence of asking for justice, is to do that which 
is oppressive and vexatious ; and the courts have 
always at law—w ith which I  am more fam ilar— 
and no doubt in  equity also, interfered to prevent 
a p la in tiff, under the colour of asking for justice, 
doing injustice for the sake of harassing others. 
Therefore, when what the p la in tiff has been 
asking for has been frivolous, or sometimes when 
he has asked for i t  in  a way which necessarily 
involves injustice, the courts have interfered. I t  
seems to me tha t the principle upon which a 
p la in tiff is put to his election, when i t  is suggested 
tha t a double action is being pursued, is a branch 
of the general law. The reason for putting him to 
his election and compelling him to decide whether 
he w ill go on w ith one action or the other is, that 
the prosecution of either one or the other appears 
to the court to be necessarily attended w ith in 
justice— that although one of the actions is righ t, 
two of them necessarily must be wroug. I t  is 
really a branch of the general law.

How are we to apply that doctrine to foreign 
courts P I t  seems to me we have no sort of righ t, 
moral or legal, to take away from a p la in tiff any 
real chance he may have of an advantage. I t  there

Y ol. Y ., N.S.

is a fa ir possibility that he may have an advan
tage, and a jus t advantage, by prosecuting a suit 
in  two countries, why should this court interfere 
and deprive him of i t  P I  th ink  this case has 
illustrated, during its progress, the necessity of 
being very careful in  exercising, on behalf o f the 
court, this sort of prerogative power of interfering 
w ith actions. I t  turned out in  the course of the 
argument that the French suit had this advan
tage, tha t the plaintiffs could, or thought they 
could, get execution more easily—and, as far as I  
know, they can get execution more successfully, 
and w ith more completeness—against the defen
dants than i f  they rested only on the English 
action. The defendants are so conscious, although 
they are applying to us to stay this action and to 
put the plaintiffs to the ir election, that there is 
something in  that, that they cannot undertake 
(without referring to the ir clients abroad) to cure 
the blot, and put the procedure here on exaotly 
the same footing w ith  regard to the remedy as 
the procedure in  France. That seems to me to 
illustrate exactly what was said by the court in  
the case of Me Henry v. Lewis, and what I  th ink 
ought always to be in the minds of the court in  
interfering w ith these actions. Persons who sue 
in  different countries very often have reasons for 
•doing so, which are not easily explained. There 
may be many reasons why a French action at the 
same time as an English action may not be 
vexatious or unreasonable. One obvious reason 
has been pointed out to us, and that is the fac ility  
of execution in the French action. I  am myself 
very much impressed by the faot that, although 
we have had two cases w ith in the last two months 
on this point, neither in  the one case nor in the 
other have we bad anything like  a precedent 
shown us, or anything which approaches a lig h t 
or easy interference''.a the part oE the court in  
this country, to prevent double litigation, where 
the double litiga tion  has no other element of op
pression than this, that an action is going on 
simultaneously abroad.

Appeal dismissed w ith  costs.
Solicitor for the appellants, Clements.
Solicitors for the plaintiffs, C. and 8. H arrison  

and Co.

HIGH COURT OF JUSTICE.
PEO BATE, D IVO R CE, A N D  A D M IR A L T Y  

D IV IS IO N .
ADM IRALTY BUSINESS.
Tuesday, M ay  23, 1882.

(Before S ir R. P h illim o r e .)
T he M ary , (a)

Collis ion—Practice— Counter-claim —Reference — 
Costs.

I n  cases o f  collision, where both vessels are held to 
blame, and the amount o f damage is referred to 
the reg istrar, and less than one-fourth is struck 
o jf the respective cla im  and counter-claim  o f the 
p la in tiffs  and the defendants, the costs o f sub
stan tia ting  the p la in t if f 's  c la im  at the reference 
w i l l  be borne by the defendants, and the costs o f  
substantiating the defendants’ counter-claim  a t 
the reference by the p la in tiffs .

(a) Reported by J. P. A spihall, and P. W. Ra is e», E»qr».Barriatera-at-Law.
D
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T his  was a motion by the defendants, in  an action 
in  rem fo r  damage by  collision, fo r  an order th a t 
the p la in tiffs  should pay the defendants’ costs o f 
the reference to the reg is tra r in  respect o f the 
counter-claim , together w ith  the  costs o f the 
m otion.

The action was brought by the owners of the 
steamship Violet against the steamship M ary  to 
recover damages in respect of a collision between 
the two vessels. The defendants counter-claimed 
in  respect of the damage occasioned in the collision 
to the ir steamship, the M ary .

On the 3rd May 1881 the action was tried, and 
both ships were held to blame, the defendants 
being condemned in  half of the p la intiffs ’ claim 
and the p la in tiff in  ha lf o f the defendants’ 
counter-claim. A  reference was ordered to the 
reg istrar and merchants to assess the amount of 
the damages. The p la in tiffs ’ claim amounted to 
9441. 15s. 9cf., the defendants’ claim amounted to 
57111. 14s., and on the 14th A p r il 1882 the 
registrar assessed the cost of the damage oc
casioned to the Violet by the collision at 7751.13s.3d. 
and the cost of the damage occasioned to the M a ry  
by the collision at 46721. 8s. 5d., but made no 
recommendation as to the costs of the reference.

The defendants in  the action now moved the 
judge to order the defendants’ costs of the 
reference in respect of the counter-claim together 
w ith  the costs of the motion to be paid by the 
plaintiffs.

B u ckn ill, on behalf of the defendants, in support 
of the motion.—In  accordance w ith  the ru lings 
in  The Gornett (4 Asp. Mar. Law Cas. 230; 42 L. 
T. Rep. N . S. 33; 5 P. D iv. 77) and in The 
Savernake (5 P. Div. 166), (a) th is motion should

(a) Tuesday, A p ril 13,1880.
The Savernake .

T his  was a damage action, instituted by the owners of 
the steamship Vesuvius against the Bteamship Savernake. 
The defendants oounter-olaimed in respeot of damage 
sustained by the Savernake in the same collision.

The action was tried on tho 24th July 1876, and both 
vessels being held to blame, the owners of both vessels 
were ordered to pay half the costs of the damages sus
tained by the other, and a reference was ordered to the 
registrar to assess the amount of the damage.

In  May 1877 all proceedings in the action in the Admi
ra lty Division were stayed un til the decision in a lim ita
tion of liability  notion commenced in Nov. 1876, in 
the Chancery Division by the owners of the Savernake.

June 25.—Judgment was given in this latter action in 
favour of the owners of the Savernake, and by an order 
of the 19th July 1877 i t  was declared that the owners of 
the Vesuvius were entitled to prove for half their loss 
and damage minus half the loss and damage sustained 
by the owners of the Savernake. The same order 
direoted that inquiries as to the distribution of the fund 
paid in court, viz., 52121. 3s. 5d., being 81. per ton of the 
Savernake plus interest, should stand over un til the 
registrar of the Admiralty Division had assessed the 
amount of the damages sustained by the owners of the 
Vesuvius.

On the 22nd March 1879, the Court of Appeal reversed 
that portion of the above order whioh related to what 
the owners of the Vesuvius were entitled to prove for, 
and held that the owners of the Vesuvius were entitled 
to prove against the fund in court for one-half of the 
loss or damage sustained by the Vesuvius, directing that 
such amount should be found by the Admiralty registrar.

July 22, 1879.—The owners of the Savernake brought 
in their counter-claim for 9571. 6s., and on the 10th Nov. 
1879, no tender having been made by the owners of the 
Vesuvius, the registrar issued his report, finding the sum 
of 8481. 13«. with interest due to the owners of the

be granted. The Consett decided tha t the costs 
of the reference as to damages in  damage 
actions do not follow the costs of the action, but 
are in the discretion of the judge as the costs of a 
fresh litigation. I t  has been the practice of th is 
court, where less than one-fourth of the claim or 
counter-claim has been struck off, that the parties 
bring ing in  the claim and counter-claim respec
tive ly should have the ir costs incidental to the 
reference. As the defendants are ready to pay 
the costs of the plaintiffs in respect of the 
reference, the plaintiffs should be ordered to  pay 
the defendants’ costs.

W. G. F . P h illim ore , on behalf of the p la in tiffs , 
against the motion.— The Coneelt is d istinguish
able from the present case because there the 
registrar (see 5 P. D iv. 229) (5) disallowed

Savernake, but made no recommendation as to how the 
costs of the reference should be borne.

A p ril 13,1880.—The owners of the Savernake moved 
to condemn the owners of the Vesuvius in the oosts of 
the reference.

Myburgh in support of the motion.—The costs of the 
reference are within the discretion of the court. No 
tender has been made by the owners of the Vesuvius, and 
the amount of the oounter-olaim has been but slightly re
duced by the registrar : (The Consett, 4 Asp. Mar. Daw 
Cas. 230; 42 L. T. Eep. N. S. 33 ; L. Eep. 5 P. D. 77.)

E. C. Clarkson, contra.
Sir E. Ph illim o r e .—In this case I  must follow the 

decision of the Court of Appeal in the ease of The Consett 
{utn sup.). The application w ill therefore be granted,and 
w ith costs.

Solicitors for owners of the Vesuvius, Pritchard and
Sons.

Solicitors for owners of the Savernake, T. Cooper 
and Co.—Ed .

(&) June 7 and 17,'.1880.
T he Consett.

This  was an appeal by the plaintiffs in a damage action 
from a portion of the registrar’s report as to the loss 
sustained by the defendants by reason of a collision 
between the steamship Consett and the ship Jessore.

Jan. 25, 1878.—The aotion was heard, and the court 
found both vessels to blame and ordered a reference to 
the registrar and merchants to assess the amount of 
damages respectively sustained by both vessels. The 
registrar assessed the moiety of the lose sustained by the 
defendants at 1493J. 4s. The two last items numbered 22 
and 23 in  the defendants’ claim, were in respect of con
sequential loss sustained by the Consett by the cancella
tion of a charter-party, which was necessitated by the 
above-mentioned oollision, and these items the report had 
allowed. Upon this portion of the report, the plaintiffs 
now appealed. (The first twenty-one items of damage 
named and allowed in the report were in reBpeot of the 
actual damage sustained by reason of the collision,)

June 7.—The petition on objection was heard.
Butt, Q.C. and Myburgh for the plaintiffs.
Cohen Q.C. and Phillimore for the defendants.
Sir E obert Ph ill im o r e .—This is an appeal from the 

registrar assisted by merohantB. The whole history of 
the case is very clearly set forth in the report. The 
appeal is not made upon the report generally, but only 
on one portion of i t ; and the question before me is, 
whether the loss of a benefioial charter is to be con
sidered in estimating the damages which the counter
claimants sustained in the caBe. The collision took 
place on Oct. 10, 1877, and the Jessore sank. The 
Consett, at the time of the collision was under charter- 
party, whereby she waa to proceed in ballast to Montreal 
to load a oargo of grain, and the freight was to be at the 
rate of 8s. 9d. per quarter, i f  the ship had to call for 
orders on the homeward voyage at either Queenstown, 
Falmouth, or Plymouth; and at a rate of 8s. 3d. per 
quarter if  ordered direct from her port of loading to her 

ort of disoharge. The vessel le ft Antwerp on Oct. 8, 
etween three and four o’clock in the morning, and came
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nearly half the defendants’ claim. And i t  is 
fu rthe r submitted tha t in The Consett the court
into collision with the Jessore; on the 11th she came to 
Queenstown, where ehe remained. Great hopes were 
entertained that she would be able to proceed on her 
voyage in the middle of October, but, as the repairs were 
going on, i t  was found that she could not be got ready 
un til the end of a fortnight, and that she would not be 
able to proceed before Nov. 1. I t  was calculated that 
she would not be able to arrive at Montreal and be able 
to take a fresh cargo before Nov. 25. And i t  appears 
from the evidence before the registrar, which i t  is not 
necessary to go into at length, as i t  has been fu lly 
disoussed by oounsel on both sides, that owing to the ice 
in the St. Lawrence, the usual time m the autumn up to 
which ships can leave Montreal is Nov 25, but that there 
is a risk that ships leaving even on that date w ill be 
stopped by the ice. The owners of the Consett found 
themselves, they contend, in this position, that they were 
obliged to give up and abandon the charter, i t  was 
admitted that i t  was a profitable charter to them I t  is 
not disputed by the appellants m this case, that demur- 
rage or damages for detention might be awarded for the 
whole time the repairs were being done; but i t  has been 
said that the loss of a beneficial oharter in this case is 
not a claim that can be dealt w ith under the head ot 
damages ; and i t  has been very fa irly  admitted that if  the 
damage claimed under this head, or a legitimate portion 
of such damages, can be recovered, then the figures 
mentioned in the report are correct. The questions then 
arise, was i t  reasonably possible for the Consett to have 
performed her outward voyage under the charter ? and if 
i t  was reasonably possible for her to have performed such 
voyage, had she any right to abandon her charter and oblige 
the appellants to pay the loss sustained ? I t  is not con
tended that, if  i t  was reasonably possible for her to have 
performed her oharter, the damage for the loss of the 
charter could rightly be claimed. Now, the registrar 
and merchants have come to the conclusion that the risk 
of the Consett being unable to reach Montreal so as to 
sail on her homeward voyage before the St. Lawrence 
had been rendered unnavigable by ice, was such as it  
was not prudent to incur, and that the profit of a 
beneficial charter-party being lost was damage for which 
the appellants were liable. I t  is really a question of 
evidence whether i t  has been on the whole established 
that i t  was reasonably possible for the Consett to have 
performed the charter. I  am of opinion that the 
evidence has established that i t  was not reasonably 
possible for her to do so; and i f  this proposition is 
established, the consequence must follow that the loss 
which the defendants have sustained by reason of the 
loss of a beneficial oharter in this case must be included 
in the category of damages. I  must therefore confirm 
the report and dismiss the appeal with costs.

June 17 —The defendants now moved the court to 
condemn the owners of the Jessore in the costs ot and 
incident to substantiating the defendants counter
claim before the registrar. The defendants claimed 
25231. Ss. 9d. ; the registrar allowed 14936. 4s.

W O F  Phillimore, for the defendants, in support of 
the motion.—The ordinary rule condemning claimants in 
coats who have had a third of their claim struck off, does 
not apply to this case. The point of law raised before 
the registrar and on appeal was in both cases decided in
favour of the defendants.

Mvburah for the plaintiffs.—The fact that a legal 
question V s  been decided against the plaintiffs at the 
reference does not oust the ordinary rule as to costs

ss
owners of the Consett, shall have the oostof proving 
those items of their claim which are marked 1 to 21 
(in the respect of the aotual damage) in the schedule 
appended to the report of the registrar and that each 
party shall pay a moiety of the reference fees As to 
the residue of the costs of the reference and the costs in  
the notion, each party must bear the share of snch costs 
incurred by him I  make this decision in the peculiar
oircumstances of the cases. , a

Solicitors: for the plaintiffs, Gregory, Rowchffes,und 
Bawles; for the defendants, T. Cooper and Co.— L p .

expressly refrained from laying down any general 
rule as to the costs of references to the registrar. 
The question hovr the costs of the reference are to 
be borne, where the plaintiffs and defendants have 
had more than three-fourths of the ir respective 
claims allowed, is nob controlled by any reported 
decision. The plaintiffs ought not to be condemned 
in the costs of this motion.

S ir E gbert P h illim o r e .—In  this case I  must 
follow the decision of the Court of Appeal in the 
case of The Consett, and applying the principle 
laid down in that decision, I  th ink  that the 
portion of the motion which asks for payment 
of the costs of the reference, so far ns regards 
the counter-claim, is a proper application, and 
that i t  ought to be granted. W ith  respect 
to the remainder of the motion, I  th in k  in  
the circumstances that the p la intiffs and defen
dants should each bear the ir own costs on this 
application before me to-day. There w ill, there
fore, be no order as to the costs of the motion.

W. 0. F. P h illim ore .—I t  is presumed tha t the 
costs of the reference, so far as regards the claim 
of the plaintiffs, w ill be borne by the defendants. 
They admit tha t they are w illing  to pay such 
costs.

S ir R obert P h illim o r e .— Y es; the plaintiffs 
ought to have the costs of substantiating the ir 
claim.

Solicitors for the plaintiffs, P ritcha rd  and Sons.
Solicitor fo r the defendants, W. Batham .

Thursday, M ay  18,1882.
(Before the R ight Hon. the P resident, and S ir R. 
J. P h illim o r e , assisted by Nautical Assessors.)

T he ^ » m e s o t h . (a)
APPEAL UNDER THE SHIPPING CASUALTIES ACT 1879.

Board o f Trade in q u iry — Certificate o f master— 
Merchant Shipping Act 1854, s. 242— Appeal— 
Evidence— Costs.

A n  error o f judgm ent committed by a master o f a 
ship, under circumstances o f great d ifficu lty  and 
danger, is  not such a w rong fu l act or default, 
w ith in  the meaning o f the Merchant Shipping  
Act 1854, s. 242, as w i l l  ju s t ify  the suspension o f 
his certificate, even where there has been loss o f 
life .

An application fo r  leave to adduce f  urther evidence 
on appeal fro m  the Wreck Commissioner should 
be made p r io r  to the hearing o f the appeal.

Costs o f an appeal w i l l  be given against the Board  
o f Trade i f  the decision o f the appellate court is 
against the Board o f Trade, and also costs o f 
fu r th e r evidence produced by the pa rty  pro
ceeded against, i f  such evidence is produced 
merely to confirm the evidence given at the hear
ing  below.

T his was an appeal from a decision of the Wreck 
Commissioner by which he had, on the 28th 
A p ril 1882, found W illiam  Cowan Auld, the 
master of the Famenoth, in default fo r loss of life 
occasioned by his not sending assistance to his 
boat’s crew, under the circumstances hereinafter 
stated, and suspended his certificate for three 
months.

An inqu iry was held at Westminster, on the
~ (a) Reported by J. P. Asfinall and F. W. Raises , Esqrs., 

Barri8ters*at*Law,
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27th and 28th A p ril 1882, before H . C. Eothery, 
Esq., W reck Commissioner, assisted by nautical 
assessors, into the circumstances attending the 
stranding of the sailing ship Famenoth, o f Aber
deen, on the Pan Sand, off Whitstable, on the 
27th March 1882, when five lives were lost. The 
facts of the case were, that the Famenoth left Lon
don on the 26th March, w ith passengers on board, 
bound for Otago, in tow of the steam-tug Bena- 
chie, and in charge of a duly licensed T rin ity  
House pilot. On the 27th March, the wind blowing 
w ith great violence from the N .N .W ., the Fame- 
noth was driven on to the Pan Band, off W h it- 
stable, and remained there hard and fast aground. 
The master of the Famenoth, considering his 
position one of great peril, proceeded to transfer 
the passengers on board to the tug Benachie. 
The gig of the Famenoth, having transferred one 
boat’s load to the Benachie, then went adrift, 
and notwithstanding the efforts of her crew, she 
.was carried away by the force of the wind and sea, 
and the five hands in  her were lost. A t this time 
there were two tugs in attendance on the Fame
noth, and a th ird  was fast coming u p ; but no 
assistance was rendered to the gig, though an 
attempt to do so was made by the Benachie.

The report furnished by the Wreck Com
missioner to the Board of Trade was as follows :

Report op Court.
The court, having carefully inquired into the oiroum- 

stanoes of the above-mentioned shipping casualty, finds, 
for the reasons annexed, that the stranding of the said 
ship was due to her having been kept on a S.S.E. course 
for too long a time, instead of being laid on an E.S.E. 
course immediately after passing the West Girdler Buoy, 
heading for the Prinoe’s Channel, and that the blame for 
the vessel having gone ashore rests w ith Edward John 
Taylor, the pilot who was in charge of her at the time, 
but was subsequently drowned.

The court is further of opinion that William Cowan 
Auld, the master of the Famenoth, is to blame for having 
kept the three steam-tugs, the Benachie, Daring, and 
Victoria in attends.noe on the vessel, instead of sending 
one of them off to the assistance of the five men who had 
gone adrift in  the Famenoth’s boat, the vessel herself 
being in no immediate danger, whereas the five men were 
in  imminent risk of losing their lives.

For this wrongful act and default the court suspends 
the certificate of the said W illiam Cowan Auld for three 
months.

The court is not asked to make any order as to costs.
Dated this 28th day of A pril 1882.

(Signed) H. C. Rothery, Wreck Commissioner.
We concur in  the above report.

Be n jn . S. P ic k a r d ,-)
(Signed) Geo. W m . Ward , [  Assessors.

R. W ils o n , J

W ith  reference to the fourteenth question asked 
by the Board of Trade, v iz .: “  Whether, after 
the g ig le ft the Benachie, the master of the Fam e
noth did or omitted any act the doing or omission 
of which conduced to the loss of the gig and those 
in  her ? ”  the Wreck Commissioner, in the annex 
appended to the report, after fu lly  discussing the 
circumstances attending the loss of the gig, spoke 
as follows :

whole responsibility, in our opinion, for the loss 
*ves ° f these five men rests w ith the master of 

the Famenoth. He had two steamers, the Benachie and 
the Daring, alongside of him, and the Victoria was fast 
coming up ; all the female passengers and children had 
been transferred to the Benachie and the D aring; hie 
vessel was in no immediate danger; whereas he mnst 
e ,own> i f  he had thought of it, that the occupants 

of the boat would be in  very great danger. As soon, 
therefore, as the Benachie had got back to him, he ought 1 
to have sent her to pick up the boat before i t  could reaoh !

[A d m .

the sands, over which i t  was no donbt driven, and where 
these unfortunate men in all probability perished ; and 
for not having done so we think he is very greatly to 
blame.

I  think that I  have now answered all the questions 
whioh we have been asked, though not exactly in the 
order in which they have been pnt to ns ; and the last 
point which we have to decide is whether we are to 
accede to the application of the learned counsel for the 
Board of Trade that we should deal with this master’s 
certificate. The master stated that i t  had never ooourred 
to him to send the Bteam-tug after them, but in the 
opinion of the assessors i t  ought to have occurred to 
him. This is not a mere error of judgment; i t  is an act 
of negltgenoe whioh has resulted in the loss of five 
valuable lives; and under these circumstances the 
assessors think that they would not be doing their duty 
unless they marked their sonse of the master’s oondnot 
by suspending his oertifioate, and notwithstanding the 
very high character whioh we are told his owners are 
prepared to give him, and the time during whioh he is 
said to hare been in their service, we think tha t we 
cannot do less than suspend his certificate for three 
months from this day. The oourt was not asked to make 
any order as to costs.
From this decision the master of the Famenoth 
appealed on the ground tha t the judgment 
of the W reck Commissioner was wrong in 
finding that he had been gu ilty  of negligence 
in  not ordering the Benachie to follow the gig of 
the Famenoth and in suspending his certificate, 
because the evidence before the court did not 
ju s tify  the finding of any wrongful act or default 
on his part.

M ay  8,—Dr. Phillim ore , on behalf of the master, 
moved the court (composed of S ir J. Hannen and 
S ir Robert J. Phillim ore) for leave to produce 
further evidence on the hearing of the appeal.— As 
i t  was not u n til the actual hearing of the case that

F?r,ap° e^ an^ ^ rs*' became aware tha t the Board 
of Trade made charges against him in respect of 
his conduct, after the Famenoth had taken the 
ground, the appellant had failed to bring certain 
evidence on tha t point. He now desires to adduce 
the evidence of two passengers on board the 
Famenoth to ju s tify  his conduct in  relation to the 
loss of the gig.

Israe l Davis, on behalf of tho Board of Trade,
contra.

The P resident (S ir J. Hannen).—We have 
decided to give the appellant leave to produce, 
0I[  the hearing of the appeal, the fu rther evidence 
which he has asked to be allowed to b ring  before 
us, but i t  must be understood tha t i t  w ill be a 
question fo r consideration hereafter how the costs 
should be borne. We th ink  that i t  is r ig h t that 
the application for leave to give fu rthe r evidence 
should have been made now rather than at the 
hearing of the appeal.

M ay  15,—The appeal now came on fo r hearing 
before the court (the President and S ir Robert 
Phillimore, assisted by T rin ity  Masters).

The A d m ira lty  Advocate (Dr. Deane, Q.C.) and 
D r. W. 0 . F . P h illim ore  appeared fo r the ap
pellant.

Is rae l D avis  appeared for the Board of Trade.
In  accordance w ith the permission of the court 

as to the production of fresh evidence onjbehalf of 
the master, two passengers on,board the Famenoth, 
who had been standing by the master when the 
boat drifted away, gave evidence confirm ing the 
tru th  of the statement of the master as to a con
versation between him  and the master of one of 
the tugs. The judgment contains, so fa r as is
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material, the fresh evidence and the result of the 
evidence given below.

The P resident (S ir James Hannen). —■ th is  
is an appeal from a decision of the Wreck 
Commissioner, by which he found W . Cowan 
Auld, the master of the Famenoth, to  blame for 
keeping three steam-tugs in attendance on his 
vessel, instead of sending one of them to the 
assistance of five men who had gone adrift in the 
Famenoth’s boat, “ the vessel herself being in  no 
immediate danger, whereas the five men were m 
imminent r isk  of losing the ir lives. The master s 
certificate was suspended for three months. Ihe  
Famenoth, o f the port of Aberdeen, was on the 
27th March last being towed down the river from 
the Nore by a tug called the Benachie. she had 
a crew of twenty-four hands, a ll told, and more 
than twenty passengers on board. She was in 
charge of a duly licensed T rin ity  p ilo t named 
Taylor. A  violent gale from  the north-west 
having come on, the Famenoth was driven broad
side on the Pan Sand. The blame for this has 
been found to rest w ith the p ilo t, who was after
wards drowned. W hat occurred after the vessel 
struck is clearly stated in  the W reck Commis
sioner’s report in  the following passage : As soon 
as i t  was seen that the vessel was hard and last, 
the captain of the Famenoth began to a e 
measures to provide fo r the safety of his pas
sengers, and With this view orders were given to 
get out the starboard lifeboat, but before this 
could be done a sea struck her and stove her in, 
upon which orders were given to get out the gig, 
which was done, and the second and th ir  »
one able and one ordinary seaman, having got in, 
some six or seven of the female passengers 
children were pu t into her. Taylor, the pi > 
got into her, but apparently w ithout iany 01rder 
from the captain. The boat then pushed off, and 
having got alongside the Benachie, which was 
ly ing  off at a short distance to leeward, a r °P® 
waB thrown to her, and a ll the passengers' .
then transferred to the Benachie. T e m . 
the Benachie then hailed the men in  the boat to 
take a turn  round one of the thwarts of the boat, 
saying that be would tow them back to the ship , 
and shortly afterwards, th ink ing  that the boa w a s  
fast, the master of the Benachie gave orders to go 
ahead. Unfortunately, however, the r °P® in ^  
way or other slipped, and the boat seeing
and she began to d r ift towards the Band i on seeing 
which the master of the Benachie at once backed 
astern u n til he was in ten feet of wafer, when, 
fearing to get his vessel aground, he put her ahead
a g a in f bu t the boat herself, n o tw ith s ta n d in g ^  
efforts of her crew to pu ll her to windward so as 
to regain the ship, was carried by the force 
of the w ind and sea over the w d ,. and when 
last seen they were on the other side of J e w n d , 
but were s till pu lling to wmdward. The Penac/a« 
then returned to the Famenoth, . had
time another steam-tug, ca lled the .B an n ff, ha 
come up, and the remainder of the female pas 
sengersPhaving been put into the dam“ 8ed *‘f® 
host, they were sent off and taken oni boardthe 
B aring . W hen, however, the Benachu> ci»me 
alongside, the captain of the Famenoth to ld the 
master of the Benachie to pass his t  P 
board, and a th ird  tug, the Victoria, hav ng come 
11D. all three passed their tow rope, 
Famenoth, and began to tow. , : P . h d
the vesse was making no water, but they naa

hardly been towing for more than five minutes, 
when i t  was reported tha t she was fillin g  fast, 
upon which the captain ordered them to C9ase, 
and the tow rope was slipped. The Benachie was 
then ordered to come alongside to take off the 
remainder of the passengers and crew. This she 
succeeded in doing, but not w ithout considerable 
difficulty, at the same time smashing her sponson; 
and between one and two o’clock a ll hands had 
le ft the Famenoth and gone on board the Benachie.”  

On these facts eighteen questions were pu t by 
the Board of Trade. The only one which it  is neces
sary to consider is the fourteenth: “  Whether, after 
the g ig le ft the Benachie, the master of the 
Famenoth d id or omitted any act, the doing or 
omission of which conduced to the loss of the gig 
or those in h e r? ”  On this point the Wreck 
Commissioner’s judgment is as fo llows: “  But then 
the question arises, ought not some effort to have 
been made to follow the boat and pick her up P 
When the Benachie ceased following the boat over 
the sand she returned to the Fam enoth ; but in 
the meantime the B a rin g  had come up, and the 
master of the Famenoth then desired them to pass 
their tow ropes on board, whioh they did, as did 
also the steam-tug Victoria, whioh came up shortly 
afterwards, and all these steam-tugs then began 
to tow the vessel, but had to leave off a few 
minutes afterwards owing to the Famenoth filling  
w ith water. D uring all this time the boat was, no 
doubt, being driven before the gale, notw ith
standing all the efforts of her crew to keep 
her to windward. Now i t  certainly does appear 
to us that either the Benachie or one of the 
other steamers should have been sent round the 
sand to look after the boat and pick her u p ; fo r at 
this time all the female passengers and ohildren 
had been safely tranrferred, part of them to the 
Benachie, part to the B a r in g ; the Famenoth had 
two steam-tugs in attendance upon her, and a th ird  
was fast coming up, and the vessel herself was in 
no immediate danger. W ith  the wind and tide as 
they then were, one of these steam-tugs could have 
run round to the south of the Pan Sand in a few 
minutes, and without any risk to herself or to those 
on board her; and had she been sent oft at once, 
she would, in  a ll probability, have picked up the 
boat long before i t  had reached the sands, and 
have rescued the men in her; and to us i t  is 
inconceivable why th is  was not done The 
decision of the Wreck Commissioner rests upon 
these two propositions, that the master of the 
Famenoth kept the tugs in attendance instead of 
sending one of them after the boat, and that his 
vessel was in no immediate danger.

I t  appears from the evidence th a t when the boat 
was seen to be adrift, the master of the Famenoth 
signalled to the master of the Benachie to go 
after her, which he d ia ; but before be could 
reachthe boat the tug herself touched the ground. 
The boat continued to drive through the breakers 
over the sand into the open water beyond. The 
n finding that she could not follow the
f ig  returned towards the Famenoth to pick up 
g boat load of passengers, who were being
nm barkedin the damaged ht'eboat of the Fame- 
noth- but as another tug, the B a rin g , had jus t 
arrived, i t  became unnecessary for ttae Benachie 
to  take any passengers on board. The cap
tain of the Famenoth, who had been engaged 
in getting the rest of the women and children 
into tho lifeboat, while the Benachie was going
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after the gig, upon the tug returning, asked 
the captain why he had not gone to the g ig? 
and he stated that he had gone as far as the 
draught of water would allow him, and this was 
the fact. This evidence of the captain, given 
before the questions affecting him  were put by 
the Board of Trade, is confirmed by two witnesses 
who have been called before us. They say that 
the master of the Famenoth said, “  Can’t you do 
anything more for that, boat P ”  The answer was 
that he could not go any farther after her. I t  
has been observed of these witnesses that they fix 
the time of this incident later by the clock than 
the return of the Benachie from following the 
gig, but one of them expressly Bays that i t  was 
at that time, and we have no doubt that this is 
correct. In  any case i t  confirms the inference we 
draw from the evidenoe of the captain of the 
Benachie that he was not prevented from going 
round the sand by the orders of the master of the 
Famenoth, but that i t  did not occur to him that i t  
m ight be of use. Up to this point, therefore, no 
blame attaches eittier to  the captain of the 
Benachie or of the Famenoth. But i t  is said that 
the captain of the Famenoth ought, at once, to 
have sent the Benachie round the sand, and that 
instead of doing so, he detained the tug to attend 
on him, and ihe Wreck Commissioner finds that 
no blame attaches to the captain of the tug, 
because he was bound to obey the orders from the 
Famenoth. But the captain of the tug  does not 

h ' ras,elf on lh 's ground. He was asked, 
b ind ing  that the boat had driven across the 

sands, ought you not to have run down the 
channel by the N orth Tongue or round the sand 
a little  farther to meet this boat d riv ing  down the 
channel and picked her up ? A . Yes, i t  m ight 
have been done.— Q. I f  you. had gone round you 
would have caught the gig before she would have 
been driven on to the Margate Sands, would you 
not ? A . I  do not say that.— Q. D id i t  not occur 
to you that i t  was a proper th ing to do ? A. No, 
or I  should certainly have done it . ”  The mode 
of getting round the sand by the channel by the 
, or , longue, suggested in  this question, would 
have oeen useless, i f  adopted, for i t  would have 
taken the tug  a course of many miles to get 
round. B u t i t  has, w ith more reason, been argued 
tuat the tug  m ight have gone round by the 
western end of the Pan Sand. This, we are 
informed by our assessors, would have taken the 
tug  a course of about three miles to bring her to 
the ta il of the sand on the track of the gig. But 
whatever course i t  would have been possible to 
take, the answer of the tug  master is distinct, 
that, i f  i t  had ocourred to him  that i t  was the 
proper th ing to go round the sand, he would 
certainly have done so. This clearly shows that 
he did not feel restrained by any orders of the 
bamenoth from going after the gig. But, in fact, 
i t  did not occur to him to suggest to the master 
o the Famenoth that he could, by going round 

rp®aruh have a chance of overtaking the gig.
Ihe  question then arises whether there was 

culpabie negligence on the part of the master of 
the fam enoth  in not ordering the Benachie to go 
round the sand. I t  was clear that when his 
immediate anxiety as to the g ig  was relieved by 
seeing her on the other side of the sand, he turned 
his attention to saving the rest of the women and 
children. I t  does not appear, and there is no 
reason to suppose, that he had any special know

ledge o f the sands and the channels around them. 
He had lost the pilot, who was in  the g ig ; and 
the deep sea pilot, who was on board did not 
suggest that the tug  could go round the sand, 
and, as we have seen, the master of the Benachie 
did not suggest it. I t  is true, that by looking at 
the chart, we oan now see a course that m ight 
have been taken round the sand, but we th ink 
that i t  cannot bo imputed to the captain as 
culpable negligence that he did not see at the 
time that such a course m ight have been followed 
w ith  a chance of success. We are of opinion that 
the master of the Famenoth did not recklessly 
detain the tug, knowing tha t i t  could have use
fu lly  followed the gig, but that not knowing that 
she could do so, he employed her w ith the two 
other tugs, in an endeavour to get his vessel off 
the sand. I t  is not disputed that this was a 
proper course for him to take, apart from the 
question of the propriety of his conduct w ith 
reference to the gig. I t  is unnecessary to refer 
more in detail to the non-employment of the 
D a rin g  and the V ic toria  to look for the gig. I f  
any one of the three tugs ought to have been sent, 
i t  would have been best to send the Benachie, as 
the masters of the other tugs did not know that 
the gig had gone adrift. B u t further, we are of 
opinion that the Famenoth was, and all on board 
her were, in immediate danger. That the captain 
of the Famenoth thought so is shown by his 
transferring the passengers into the tugs ; but i t  
is proved that i t  was blowing a hurricane at the 
time, and the vessel was being fast embedded in 
the sand. We are advised, and w ithout such 
advice weshould have thought i t  manifest, that the 
lam eno th  and all on board her were in  great and 
imminent peril, and, in  fact, w ithin a few minutes 
after the tugs began to tow the Famenoth was 
found to be filling  fast. In  such circumstances 
no one could predict what would happen to her.
1 he fact tha t the Famenoth was afterwards got 
off, can make no difference in  our consideration of 
the position in  which her captain was at the time. 
He could have no assurance that the vessel and 
all on board her would not be lost, i f  he had not 
availed himself of the help of the tugs which he 
had at hand. We ought to add that our assessors 
are of the opinion, in  which we concur, that in the 
circumstances the utmost that oan be said against 
the behaviour of the captain of the Famenoth is 
that i t  manifested an error o f judgment at a 
moment of great difficulty and danger, but that i t  
did not amount to any act of culpable negligence. 
We, therefore, th ink that the judgment was 
erroneous and must be reversed.

Dr. Deane, Q.C.— As the costs of the appeal are 
in  the discretion of the court and the appellant 
has been found gu ilty  of no misconduct, i t  is 
submitted that the Board of Trade should bear 
such costs. The righ t of the appellant to costs is 
in accordance w ith the usual rule. In  The Arizona  
(4 Asp. Mar. Daw Cas. 269; 42 L . T. Rep. N. S. 
405; L. Rep. 5 Prob. D iv. 123 ; 49 L . J. 54, Prob.), 
where the court reversed the decision of the 
Wreck Commissioner suspending a master’s certi
ficate, the Board of Trade were ordered to pay the 
costs of the appeal.

Israe l Davis.—The court has hitherto stated 
that which party should bear the costs incidental 
to the admission of fresh evidence on the hearing 
of the appeal, would be a question fo r considera’
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tion. This evidence was adduced by the appellant 
and the Board of Trade ought not to bear these 
costs.

The P besident.—Undoubtedly the court in t i
mated at the time that, while adm itting additional 
evidence, i t  would depend upon the effect of that 
evidence whether or not the costs would be given 
to either of the parties. That is to  say, i f  the 
ultimate decision of the case had turned upon the 
additional evidence, then undoubtedly, i t  would 
have been a reason fo r not allowing the costs, 
although the appeal was successful; but in  this 
case the additional evidence was only relied upon 
for the purpose of confirm ing the inference which 
we draw from the original evidence. The learned 
counsel for the Board of Trade has spoken of a 
direction, that the Board of Trade should pay the 
costs of the appeal, as being un fa ir to the court 
below, which had not the additional evidence 
before it. I t  must be remembered that i t  is a 
course which the law allows when, instead of a 
simple appeal, i t  permits a re-hearing, which is the 
case here; therefore, in  no proper sense of the 
word, can i t  be said to be unfair. The object of 
all tribunals is to arrive at the tru th  and justice of 
the case before them, and tha t must be, in  some 
cases attained by receiving additional evidence. 
We see no reason for saying that th is evidence was 
kept back. The charge against the captain was 
only developed when all the evidence had been 
given. The two witnesses who have been called 
before us, are not shown to have been present at 
the hearing before the Wreck Commissioner; I  do 
not th ink  there was any suggestion that they 
were present. They were not seafaring people, 
but i t  turns out that they happened to be standing 
by the captain at the time when the boat drifted 
away, and they were able to confirm, by their 
evidence, the tru th  of the statement which the 
captain himself had made. We, therefore, th ink 
tha t there is no reason why the usual rule should 
be departed from in this case. I t  has been men
tioned that we have not only in the case which 
immediately preceded this, The Golden Sea (47 
L. T. Bep. N . S. 579; 5 Asp. Mar. Law Cas. 23; 
7 JP. D iv. 194), but in  other cases, given the 
Board of Trade the costs when i t  has succeeded; 
we must apply the same rule in  favour of the 
appellant when the Board of Trade is unsuccessful.

Solicitors for the appellant, Lowless and Go.
Solicitor for Board of Trade, M urton.

J U D I C I A L  C O M M IT T E E  O F  T H E  
F K I V Y  C O U N C IL .

M ay  9 and 10, 1882.
(Present: The B igh t Hons. S ir E obebt J. Ph il - 

lim obb , S ir B aenes P eacock, Sir B obeet E. 
Colliee , and Sir A bthuk  H obhouse.)

T he H o c h u n g — T h e  L a p w in g .

Ch in a  M eechants’ Steam N avigation Company 
v. W. L . B ignold, and ceoss appeal, (a)

ON APPEAL FBOM THE SUPEEME COUBT OP CHINA

AND JAPAN.

Collision— Effect o f infringem ent o f regulations 
f o r  •preventing collision—Lights Appor tio n  me if 
o f damage— Merchant Shipping Act 1873 (5b Sf

(a) Reported by J. P. Asmhail, and F. W. Baikes, Eeqrs.,
Barristera-at-Law.

37 Viet. c. 85), s. 17—P lead ing— Variance—  
Secundum allegata et probata.

Where two vessels are damaged by collision, fo r  
which both are to blame, one fo r  w rong fu l na v i
gation, and the other fo r  a breach o f the regula
tions fo r  preventing collision at sea, i t  not being 
shown that such breach could not possibly have 
contributed to the collision, the damages are to 
be divided between the parties, according to the 
A dm ira lty  rule.

The rule that parties are on ly entitled to recover 
secundum allegata et probata is complied w ith  in  
a cause o f collision i f  one m ateria l allegation o f  
negligence be proved, even i f  a l l others f a i l .

T hese were cross appeals from two decisions of 
the Supreme Court of China and Japan at 
Shanghai, s itting as a V ice-Adm ira lty Court (a) (a)

(a) The Vice-Admiralty jurisdiction of the Supreme 
Court for China and Japan was oonferred upon i t  by the 
China and Japan Order in Council, dated M aroh9,1865. 
This order was made under the provisions of the Aot for the 
better government of Her Majesty’s subjects resorting to 
China 1843 (6 & 7 Viet. c. 80) and of the Foreign Juris
diction Aot 1843 (6 & 7 Viet. o. 94). The above court 
exercises the jurisdiction of a Vioe-Admiralty Court 
within China and Japan, and for vessels and persons 
coming te and within China and Japan. By a subsequent 
Order in Council, the China and Japan Order in Connoil, 
Aug. 14, 1878, which established in Japan a court styled 
Her Britannic Majesty’s Court for Japan, the Vice-Admi
ralty jurisdiction possessed by the Supreme Court for 
China and Japan was extended to the Conrt for Japan. 
ThiB last-mentioned Order in Council directs that any 
proceedings taken in China or Japan against one of Her 
Majesty’s vessels, or the officer commanding the same 
as such, shall be taken only in the Supreme Court or in 
the Court for Japan, under their respective Vice-Admi
ralty jurisdiction.

On the subject of the jurisdiction, praotice, and rules of 
Vice-Admiralty Courts, see vol. 1, pp. 477, 481, notes, 
where the Vice-Admiralty',Courts then existing are Bet 
out.

A commission was issued on March 27, 1867, to the 
Lords Commissioners of the Admiralty, empowering 
them to appoint a vice-admiral, judge, and other officers 
for a Court of Vice-Admiralty in the Straits Settlements, 
and accordingly a vice-admiral and a judge were 
appointed in the same year. Prior to this date Admi
ralty jurisdiction had been oonferred by Letters Patent 
dated Feb. 25, 1837 (of. 6 & 7 W ill. 4, o. 53) upon the 
Court of Judicature at Prince of Wales Island, Singapore, 
and Malacca, now included in the Straits Settlements 
(of. 29 & 30 Viet. c. 115), and on Nov. 19, 1823, a com
mission was issued under the Great Seal, authorising a 
Vice-Admiralty Court to be established at Prince of 
Wales Island, but apparently no appointment was ever 
made. Sect. 17 of the Vice-Admiralty Courts Aot 
Amendment Act 1867 enacts that, “  The Vioe-Admiralty 
Court Aot 1863 shall, together with this Aot, apply to 
any Vice-Admiralty Court now established, or hereafter 
to be established in the Straits Settlements.”

By an Order in Connoil, dated Jan. 9, 1863, Vioe- 
Admiralty jurisdiction, excepting jurisdiction relating to 
prize or booty, was conferred upon the Supreme 
Consular Court for Constantinople; and by the same 
order the Provincial Consular Courts within the Ottoman 
Dominions were granted like jurisdiction within their 
respective districts. Deo. 4, 1875, a commission, 
empowering the Lords of the Admiralty to create a vioe- 
admiral and a Vice-Admiralty Court for the Colony of 
F iji was substituted for a prior commission of July 1, 
1875, empowering the Lords of the Admiralty to appoint 
a vice-admiral and Vioe-Admiralty Court for the “  F iji 
Islands.”  Under the latter commission a judge was 
appointed in 1876. Deo. 28, 1877, a commission was 
issued empowering the Lords of the Admiralty to appoint 
a Vioe-Admiralty Court in  the colony of the Leeward 
Islands in lieu of the several Vice-Admiralty Courts then 
existing in the islands of Antigua, Dominica, Montserrat, 
Nevis, Saint Christopher, and Tortola; and on Feb. 1, 
1878, a commission was issued by the Admiralty
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cetftions 6 fii8?  Juiy 1881, diamiasing two cross
c k n  ’ St /  e A— PeChVel? b-y the 0hina Mer- 
fi“ ?“ ,4® ®tr am Nar(a) * * * * * * * * * * * * * * * * * * * * v,f?atl°n  Company and by Com-
On thfow  tT  °r0SS causes of ^ “ age.On the 21st July 1881 Commander Scott died, and
on the following day an order was made sub- 

the, fi.rst, lieutenant of the Lapw ing, 
Walter Bignold, in the commander’s place, Bignold 
being duly authorised to be so subs titu te ! and 
consenting, (a)

i  he cross causes of damage were brought in 
respect of a collision which took place between 
the Chinese Merchant Steamship Hochung and 

gun vessel Lapw ing  on the 17th A p ril 1881 
on Ocksen Island, iu  the Formosa Channel. The 
petition of the China Merchant Steam Naviga-
fo°lows°mPaily allegEd (8° fa r as is material) as

A rn i^ ism  pa3t 10 0,<2oo i> P “  ' of the 17thApru lool, the Hochung was about eleven or twelvn
miles E. by N. of Ooksen Island, s te e rin g V e  I j  
magnetic, and with no sail set, was proceeding under
ffo r ti a tSha rut u ° f ab°Ut nine knols «> hour. The ffochuMo bad all her regulation lights properly fixed and
of her S brIghtly’ and a g°od look-out was kept on board

c'roam®tances a dark object was seen 
?7.eaf  °n the starboard bow of the Hochung, and distant between one and two miles.
w ^ t'o S 5 i aid.,dark °J,j?°t was carefully examined and 
Tharie dnfb r t the ° fP,,taln ¥  the Hochung, who was in 
visible f  th Wat0h’ and n° llght of any kind 
„  i n °rde? *° «five a wider berth to the said dark 
Btarboard6 he m ° f  4h® Hochung was put slightly to

tb»; !  Sh°r t  4Am® afforwards, the said dark object being 
v iw  T T * ’ *ihe mast? and yards of a ship came into 
I S - ?  »moke was also seen ; but no lights being then 
lifs  l T as bel'e.ved t0 he a steamer northward bound 
to d a'“ ° et lmm0d>ately afterwards, the masts appearmg 
to open out very rapidly, a red light suddenly came into 
view, whereupon the helm of the Hochung was put hard- 
a-starboard and the whistle was blown twice ; but the 

WhlCh after.wards Proved to be Her Brittanic 
Majesty s gun vessel Lapwing, came rapidly on towards

aPP°!” t ing a vice-admiral and judge. Apparently no 
appointment has been made under a commission dated 
bept. b,1880, empowering the Lords of the Admiralty to 
appoint a vice-admiral and judge for the Gold Coast 
Colony (settlements on the Gold Coast and Lagos united) 
instead of the separate Vice-Admiralty Courts then6X18 tlDg.— PIT).

(a) Crown ships cannot be arrested, bat the usual
oonrse is for the Admiralty to direot their proctor to
appear and defend the action (The Athol, 1 W. Bob. 374 •
lhe  Volcano, 3 Notes of Cas.) In  snob oases thepraotice
is to proceed against the offioer in command of the ship
f t  ’ he t ‘me of the collision, and should the Crown vessel
oe held to blame, the Government indemnifies the officer
as their agent (Rogers v. Dutt, 3 L. T. Eep. N. S. 160).
in  consequence of this immunity from arrest, questions
nave arisen under what oironmstanees a vessel may claim
to be a Crown vessel (Fletcher v. Brad dick, 2 N. E. 182;
Hodglanson v.Fernie, 26 L. J. 27, C. P .; The Parlement
Beige, 4 Asp Mar. Law Cas. 83, 234). The regulations

'j'd  collision, made under the provisions of the
Merchant Shippmg Aot 1864, and of the Merchant 

? U- AT " d “ ent Act 1862, do not applv to Her
to Jr  & 8 £h’pa i The T°Paze' 2 Mar. Law Cas 6. S. 38 :
inntrnM-;',, ^ ep' hut the Admiralty direct
to to . „J*;118 Slm, ar to the above regulations to be issued
breach ?  eers ¿D charge of Her Majosty’s ships, and the
A d m ira l! tU<i  regv atl0nB is alway» admitted by the
Cas O < tco® ¥ S,hkZ DC,0, (H.M.S. Supply, 2 Mar. Law

ThH’ s 62d 12 L - T - R«P- N- S. 799). 
onem.« r f  PerhapH, the first instance where, in oonse- 
officer9 n fv thf„deatb ° f  a,n ,officer prooeeded against, the 
d e c e a s e d ' s “ i f 1“ ? has been substituted in the 
the Adm ir.fi ®' „  “  ' f  ’ however, a useful practice where 
the Admiralty really intends to defend the action,—Ed.

m a r i t i m e  l a w  c a s e s .
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room, striking her with fn .« ! ) /1™6 abaft the engine- 
sank shortly afterwards. B 4 io r°®’ and tbe Hochung

qJtot6 pet! fcl°h of Commander W illiam  George 
Scott was (so far as material) as follows g

1881), w L^firthe rly  and Hght'theP'^ '  th th° 174h AprUand gloomy, with ocoasionfl l! v? ^ eathe,r  Taa overca8t
the Lapwing was steering S W °W6ri ’ and
oeedmg at a rate of about five to «  W ‘ ! W V a?d pro
per hour, with her bow * 9 i.°A ve and a half knots 
and a good look-out. d 4®m lgb4a ProPerly exhibited,

10320^.ml9the b r i g h t * 'T 89' aad aboil‘  10.15 to 
which proved to be th ! f  a8teaT hlp F?tnnd,'r sail, 
belonging to the ahnv« w 9 ^CIjeT 8i eam8 1̂1P Hochung, 
distance of three or detendants> was seen at a
between one and two pointoofi'th8 1 f !?m> 4h® ,L¥ pwin9‘4 Shnrfltr of*. ° points on the latter 8 port bow
came in j^ ie w  u n d e T w ^ 9 ° f  the Hochun<J
the Lapwing was continued w * !  hght and the course of 
two vessels had an!o» h !  tb?uti ?lteratl0n- Pntil the 
between half to om S ^  to ° ho th,Br *° a,distance of 
about one point on th«1?16’ 4be, Hochung then bearing

5 At th iJ  0DJ be,LaP ^ng ’s port bow.
gradually until ®h4b? helm of the Lapwing was ported 
th!adrefayndnn! h itehl - l eaded afiid tL n  s t e S ,
such Steadying beari™ hf  Hochung at the time of 
of the Lapsing. bearing about five P°mta on the port bow

p rL e I9ingBat°aronh3!LthiS,’f th! , ? 0cA“ ” ?’ which was
three of her lights cam. 4 7 al‘ ef ad her course; first, all 
shut ont, and only he? groin v ? 1 1]»bt  was

{.“o w lT V to e i0 COnti™ ed^ h e T lm ^ r ^ le r o ^ n h e
alteration to the hHm^of‘t ^ H *  A * B°°n a® 4h®the offioer of the » t  ?4 th? Hochung was perceived by 
of the la tte r was Dut°h oai board *he Lapwing, the helm 
was reversed fu ll speed Mtora'P°rd’tthe starboard engine 
fu ll speed ahead. P d astern>and the port engine driven

t h l ’L a *'bc4w4shet f oontiri?e6 to stand across 
also reversed to n !  ’ P?r t  en61D® of the Lapwing was 
in her h Z  W h e n lh !!® 1? ’ but n°  wa9 made
Lapwing, from abot? WaS dl?tan4 frJom the
apparently s tead iedW i,fiif4y ‘ “a !?venty yards, she 
into colli sTon an<̂  vessels came
?toVver? ra!id lv paaa^  ¡n front of the Lap.
sprit andyhead ^ lDg aWay the ]lb boom bow’
board quarter of th . f i  4 i® La'Pwln9, and then the star- 
with the port s°de of °toh® ? t0 Ti° len‘  ooIlision
siderable damage to t h X l Z  d°mg00n'

d n fin t Cth°SS Caus,es were beard on several days
Jns ic8e of ° f  J! y 1881’ befor® tb*  ChiefJ ustice of the Supreme Court of China and Japan
learned tod0“ 9 ®,Vldence’ and on the 28th July the
eaclTfiar ?dtg6 dl8“ 188ed both petitions, leaving each party to pay his own costs.

in  the judgment of the learned judge, he came
I t « 1" * 100 4bat’ on the balance’ of test® mony the Ilochung  had failed to prove her case
th o t th  relat ‘ya position of the two ships, and 

!  ma?^bead lig h t of the Lapw ing  was not 
properly exhibited at the time of collision. W ith  
respect to the case of the Hochung, the learned 
judge said : ‘ Ifc was contended on behalf of the 
Lapw ing  that, i f  the court should come to the 
conclusion that the Lapw ing  was not on the star- 
board bow of the Hochung, as the latter had 
alleged, there would be an end of her case on the 
nrst petition, in  conformity w ith the • rig id but 
wholesome ru le ’ that has been laid down in The 

(Cosh. 55), The East Lo th ian  (4 L. T. Rep
1 Mar- LaW Ca8- ° -  S' 76! Lush- 241), 

a?d HasweU (Br. & Lush. 247), viz., that a 
p lam tin in Adm iralty is only entitled to recover
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secundum, allegata et probata. I  unders 
counsel for the Hochung to assent to this P P • 
tion—at any rate, ho stated he had no au 
to cite in opposition to these and, in my op > 
the proposition is well founded. I  re^ r  ,,g  
more recent case of The Alice and The B  1 
L. T. Rep. N . S. 753; 3 Mar. Law. Cas.
L. Rep. 2 P. C. 214) as an authority for t hese tv?°
pos itions-firs t, that, when two vessels are in 
motion, their bearings w ith regard to each oth 
are a most material fact to be alleged an P ’ 
and, secondly, that, where a material allegation 
of the p la in tiff’s is disproved by the^ evidence, the 
case must altogether fa il.”  Then, after i 
the evidence, he proceeded : “  I, therefor , 
balance of testimony, decide not only 
Hochung has not proved what she al eS ’ ,
that her allegation has been disproved and, 
therefore, on the rule I  have mentioned, P , 
tion must be dismissed.”  W ith  resPe? , 
Lapw ing, he said: “ I  th ink she must be taken, 
in her cross-petition and in  her prelimn ^  
to allege that her regulation bow and steam mas 
head) lights were properly exhibited at 
the collision, especially when these doeu ' 
read in connection w ith the fifth  and seventh para 
graphs of her answer to the Hochung s pet’Uon. 
Now, i t  has been clearly shown that her steam 
(masthead) ligh t at least was not Pr0Per£  °
bit.ed at that time, fo r i t  had been hauled down 
after the Hochung bad been reported, and fro 
three to four minutes—it  may have been g 
before the collision, and was not re"b° .
after the collision. I  consider the allega . j
lights being properly exhibited a most „
one, and as i t  has been clearly disproved, - j  
apply to the petition of the Lapw ing  t 
applied to that of the Hochung, and dismissnt also. 
As in  the result both petitions stand dismissed 
there w ill be no order as to costs beyond orderi g 
each party to pay one-half of the assessors fees^

From this decision both parties now appea, e . 
The case of the China Merchants Steam Navig 
tion Company on appeal submitted tha ttheorde  
or decree of the Supreme Court of China and 
Japan of the 28th July 1881, dismissing them 
original petition, was erroneous, and. furtner, 
that the petition against them was righ t.y  dis 
missed in the court below, but that i t  ahouldhave 
been dismissed w ith costs for the •
among other reasons:

1. Because the lights of the lapwing were not properly
exhibited before the collision. those on

2. Because a proper look-out was not kept by those on

bT dBeoea u s ? » lm o f  the Lapwing was improperly

the Lapwing were not duly

“ t^ u lT h T u p w in g  was solely to blame for the

' “ I f  Because, even on the facts as found by thejudg- 
ment, the court should have held both vessels to blame, 
and should have directed the damage to

In  the case of Walter Lloyd Bignold on appeal
i t  was submitted th a t th e  ju d g m e n t  dismissing the
petition on behalf of the owners of the Hochung
was r ig h t and ought to be affirmed, bu
judgment dismissing the petition on be a 
Lapw ing  was wrong, for the following among 
other reasons :

1. Because the lights of the Lapwing were properly 
exhibited while the two vessels were approaching and

sight of one another, and ought to have been seen by

thSs07?enoausedtheefS tC?that ’ the masthead light of the 
Lapwing was hauled down before the collision could not 
fn thToircumstanoes have contributed to the collision

3. Because there was no look-out kept on board the

^ B e c a u s e  the Bochung was to blame for the colli
sion in not having kept a proper look-out, in having im- 
nroperly starboarded her helm, and in not easing and not 
duly stopping and reversing her engines before the said
oollision.

B utt Q.O., Cohen, Q.O., and Masterman, for 
the China Merchants’ Steam Navigation Com-
naDy _The story on behalf of the Hochung,
as to the relative bearings of the ships, when 
thev became visible to and approached each 
other, is the true version. The Lapw ing  at 
the time of collision had no masthead light, 
and on the ru ling  of The H ibern ia  (31 L  T. 
B od N. S. 805; 2 Asp. Mar. Law Cas. 454), 
even though the absence of the light, did not 
contribute to the collision which is denied by 
those on board the Hochung, the Lapw ing  
should be held to blame. The non-compliance by 
the Lapw ing  w ith the regulations in  respect to 
lights materially contributed to the collision. On 
the facts found below both vessels should be held 
to blame, and the damage divided.

D r Dean Q.C., A. Staveley H il l ,  Q.C., and Stokes 
for W. L. Bignold.—The judge in the court below 
has found on the balance of testimony, that the 
version of the Lapw ing  as to the relative, positions 
of the vessels was correct. Presuming that the 
masthead ligh t of the Lapw ing  was wanting at the 
time of collision, yet. in  accordance w ith the deci
sion in The Fanny M. C a rv ill (302 L. T. Rep. N. S. 
646- 2 Asp. Mar. Law Cas. 565), the Lapw ing  
would not be to blame, seeing that the absence of 
the masthead lig h t coy,Id have had no possible 
connection w ith the collision. The decisions in 
The Anne t Lush. 55), The East Lo th ian  ¿4 L. T. 
r>„n N. S. 487 ; 1 Mar. Law Cas. 0. S. 76 ; Lush. 
9411 The Haswell (Br. & Lush. 247), and The 
Alice and the Bosita  (19 L. T. Rep. N. S. 753; 3 
Mar Law Cas. 0 . S. 193; L. Rep. 2 P. C. 214), 
are authorities for the suit of the Hochung being 
dismissed, on the ground that the proof was not
secundum allegata et probata.

The judgment of their Lordships was delivered 
by

Sir R obert P. Co llier .—This is a case of col
lision between the Hochung, a steamer belonging 
to the China Merchants’ Steam Navigation Com- 
Danv and Her Majesty’s gunboat Lapw ing, which 
happened on the 17th of A p ril 1881, about 10.30 p.m. 
twelve m'les off Ooksen Island, on the coast of 
China. The weather seems to have been calm ; 
there was very lit t le  wind. Cross-suits have 
been instituted by the Steam Navigation Company 
and by the lieutenant of the Lapw ing, who has 
been substituted for the commander who is, unfor
tunately, dead. The cases of the two vessels may 
be very shortly stated. They were steering in 
almost opposite courses, so os to be nearly meeting 
vessels, there being but a point or a point and a 
half’s difference between their courses. The 
Lapw ing  represents herself to have been steering 
S.W. by W -i W ; the Hochung N.E. by E. ^ E. The 
case of the Hochung is in substance th is : That 
she first saw, at a distance of two or three miles, 
the Lapw ing  as a dark object in the water, having 
no lights of any description on her Btarboard bow,
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f i L * *  Zap wing continued on her starboard
that the T n ^  belng 80 bhe Hochung, supposing
etarboar^Th  ” 1  ̂ a8 g°ÎP8 t0 pass to a b o a rd ,  starboarded her helm, and by that means turned
to tho northward ; and that the collision occurred
and t^8equenc® of tbe L a Pw in9 porting her helm 
and thus meeting the Hochung. The case of the

apwmg  is, that the two vessels were nearlv 
meeting each other, their courses being onlv 
divergent by a point or a point and a half, and 
that they were port bow to port bow; that the 
commander of the Lapw ing  kept his course fo r a 
considerable time, when he ported his helm in order 
Z  S'™ the hochung  a wider berth ; that the 
Hochung, instead of continuing her course or 
porting in either of which cases there would have 
been no collision, starboarded her helm and 
thereby came righ t across his bows, and this 
caused the collision. These are in  s u b s te rL te  
cases of the two vessels. There is a l ï  an aUega”  
tion on the part of the Hochung that the Lavw ina  
had no proper lights according to the regulTons 
and there is a denial of this on the pa?t of te« 
Lapw ing. The learned judge found both vessel 
to blame. He adopted the version of the Lavw ina

to the d6 f e at 'Ve P°SÍtÍOnS 0f tha vessels, and as to the duty of each to steer her course under the
b C r  nnCt w and he found tbe Hochung was te Díame in  that respect. He also found the

exbfbhedn b v t r fc r r0Per IÍghtS had nofc been exhib ited by the Lapw ing  proved. He therefore
found both vessels to be in fault. Their Lordships 
h i !  oThlb l̂e of the advantage which the court below 
has of hearing and seeing the witnesses, and are 
not disposed to reverse decisions come to upon 
oral evidence, unless there is a very strong reason 
to suppose that the court below has come to I  
wrong conc usión Their Lordships see no reason 
to suppose that the court has come to a wrong 
conclusion on either of the points which have 
been indicated W ith  respect to the positions 
and courses of the vessels, their Lordships observe 
that not only is there a conflict between the 
witnesses called on behalf of the ir respective 
vessels, but that some of the witnesses who are 
called by the Hochung who were on board the 
Lapw ing, and who are disposed to give evidence 
in  favour of the Hochung, corroborate the state
ments of the crew and officers of the Lapw ing  with 
respect to the courses o f the two vessels. I t  is 
impossible for the ir Lordships, acting upon their 
general rules, to reverse a deoision supported by 
such evidence. W ith  respect to the question of 
lights i t  was admitted by the officer of the Lapw ing  
that the principal ligh t, the masthead lig h t of the 
Lapw ing  had been hauled down some three or 
four minutes ( it  m ight have been more) before the 
collision ; and this is confirmatory of the statement 
ot the captain and crew of the Hochung that no 
ligh t was visible on board the Lapw ing. There 
is also some evidence (whether the learned judge 
attaches great importance to i t  or not does not 
distinctly appear) that her port side lig h t was 
burning somewhat dim ly, so that probably i t  could 
not be seen at so great a distance as i t  ought to 
have been, although unquestionably i t  was some 
tune before the collision. Their Lordships 
therefore th ink  that the finding of the learned 
judge upon the second point, namely, that the 
Lapw ing  failed to comply w ith the regulations 
w ith respeetto exhibiting lights was proved, 

th e  question then arises whether, this being so,

[Pb iv . Oo.

! S i t ! eT d > i Udg9 WaS righfc in  dismissing both suits, and i t  becomes necessary to refer to the law 
bearing upon this subject. |h e  17 A 18 V S
«hi ■ A 8' comm°n ly  called the Merchant 
®fhlpp;ng Act, enacts as fo llow s: “  I f  in any case
the°l! s81?nflt-apPt ar8 t0 the oourfc before which 
bv the I ! '  T  that 8ucb collision was occasioned 
by the non-observance of any rule for the exhibi-
^ u a n c l  of tee11“  US° fog BigDa's. issued in 
L  h P0Wf rS hereinbefore contained,
ln fj up.-[- ?£>0lng ru lQ as to the passing of steam
s\ nfid8a i‘m g8h lP or of the foregoing rule as to“  
steamship keeping to that side of a narrow channel
shin bv w h ° Y he l tarlT rd side- the owner of the sh p by which such rule has been infringed shall 
not be entitled to recover any recompense 
whatever for any damage sustained by s u c h X p  te

r t h e 00 iu T ih a w h 8 ^  "  8h° Wn t0rne court that the circumstances of the case
Thfs “  from the rule necessary ”
the rule o?6 te ^  ft C6rtU in  altered■ **he Court of Adm ira lty  that

b0th parfcies ia  subs re to blame, the damage shall be apportioned 
between them But the rule was restored by Ihe
la s ttn n te J 10̂ 0- 63, ^ bioh repealed the section
c a s e ^T ln h - d 6naCted (8e0t' 29) tb a t- “ I f  in  “ 7 
which f h i1 18'0“  • fP P |ars to the court before 
Mcasioned I l t e  18 that su°b collision was 
Lon m i l  dKby he non-observance of any regula
b l e  tete byl.0r ln  Pursuance of this Act, the ship 
by which such regulation has been infringed shall
saei 7 d t0A V Q fault* unle8S ifc is abown to the 
of th e !» ln ° f ,i he °?Urt that the circumstances
necessarv “ in 6 te l l6p^ rture  f r °m the regulation necessary. In  the absence, therefore, of anv

i he effect tbat the P laintiff Shall ndt oe entitled to recover any recompense the
alnflcahl I “ 16 ° f  tbr6 Adm iraIty became ’again 
1  1 1 » 6? of collision, where both parties
‘17 V i'.t b]al? f ‘ A  “ °?e reoent statute, the 36 &
Z  Vlcb■ ®. 86, s 17, further enacts that, " I f  in
b ite r!3,86!,-0! . 0? !181011’ 16 18 Proved to the court
ie g te l t te l10!  h<3 0886 18 tried> th a t any  o f the regulations for preventing collision contained in
18.H te te??<l er i 10 M/ rcbant Shipping Acts,
8o4 to 1873, has been infringed, the ship by whioh 
uch reguiation has been infringed .shall be deemed

tm l n te ’ ?n ?SS !C 18 8hown the satisfac- on of the court, that the circumstances of the case 
made departure from the regulation necessary ”  
th« J  enactment renders i t  unnecessary for 

„P la,D If  to prove that the collision was 
fin™ T d by the non-observance of the regula- 

l  he Pr° ves default on the part of the defen- 
b ln  -?rmere!y 8b?willg thab the regulations have 
• , m fringed. This la tter section has received 
interpretation from this board in several cases, 
rr.-i, y- m fnongh to refer to the case of The 
H e r n ia  (2 Asp Mar. Law Gas. 454; 31 L. T. Eep.
,, J ; \  } n this case, decided on the terms of 
the last statute, i t  was held that a ship not

w a n t^ M te te T I llghf'8 W“ V n faulfc- even k  the want ot lights did not contribute to the collision.
,.ccase may be considered as having been 

quahfifd to a certain extent by a subsequent case 
The F anny M. C a rv ill(2  Asp^Mar. L a i  Cm  565;

Uep' / ‘. S' 129> d46). in  which this board 
affirm ing a deoision of S ir Eobert Phillimore 
expressed itself in these terms : “  There remain* 
however, two other possible constructions. The 
tact is that, on proof of an infringement of aDy
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of the regulations for preventing collisions, there 
arises, subject only to the qualification contained 
in  the final clause of the section, an absolute 
presumption of culpability against the vessel 
gu ilty  of such infringement, to which the court 
is bound to give effect, whatever the nature of 
the infringement may be. The other is, that the 
infringement must be one having some possible 
connection w ith the collision, or in other words, 
that the presumption of culpability may be 
met by proof that the infringement could 
not by any possibility have contributed to 
the collision.”  And the same doctrine has been 
laid down by S ir Robert Phillimore in  very much 
the same terms in a subsequent case of The 
Englishm an  (37 L. T. Rep. N. S. 412; 8 Asp. Mar. 
Law Cas. 506 ; 3 P. D iv. 18; 47 L. J. 9 Prob.).

Applying the law as thus laid down, i t  appears 
to their Lordships in  this case that, at all events, i t  
has not been shown that the non-compliance by the 
Lapw ing  w ith the regulations in respect to lights 
could not have contributed to the collision, (a) 
On the contrary, they are inclined to th ink that, 
in a ll probability, i t  did materially contribute to 
the collision. That being so, the ordinary rule 
of the Adm ira lty  Court applies as to the division 
of damage. I t  has been suggested by one of the 
learned counsel for the respondents that the 
learned judge was righ t in  dismissing both suits, 
or at all events in dismissing the suit of the 
Hochung, on the ground that the proof was not 
secundum allegata et p ro ba ta ; but i t  appears to 
their Lordships that there is a sufficient allegation 
on the part of the Hochung that the Lapw ing  
infringed the regulations w ith respect to lights ; 
and, putting aside all the rest of their allegations, 
that would entitle the owners of that vessel to 
recover upon the proof of the infringement of the 
regulation w ith respect to lights. The allegations 
of the Lapw ing  of improper navigation by the 
Hochung are also sufficient and established. That 
being so, the ordinary rule of the Court of 
A dm ira lty  applies; and therefore i t  w ill be 
necessary that the judgment should be varied by 
directing that, instead of the two petitions being 
dismissed,.the damage should be divided between 
the parties according to the A dm ira lty  rule, 
which is, that each party shall obtain from the 
other half of the damage which he has suffered. 
Their Lordships w ill therefore advise Her Majesty 
to vary the judgment in  the manner which has 
been above intimated. There w ill be no costs on 
either side.

Solicitors for the company, Harwood and 
Stephenson.

Solicitor for W. L. Bignold, F. StoJces.

(a) This decision applies the provisions of the Mer
chant Shipping Act 1873, sect. 17, in an action which is 
really against a Queen’s ship, although there is nothing 
in the Statute saying that i t  shall apply to Queen’s 
ships. I f  the court considered that the Aot dealt merely 
with procedure, orthat they could look behind the actual 
party, no exception could be taken to their decision, but 
the point does not seem to have been raised in argument. 
—Ed .

S u p r e m e  ( f a r i  J f a t o c s t a .
— ♦ —

COURT OF APPEAL.
SITTIN G S A T  W ESTM INSTER.

Nov. 25 and 27, 1882.
(Before B aggallay, B rett, and L indley , L.JJ.) 

T he R. L. A lston, (a)

APPEAL PROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADM IRALTY.)

C ollis ion—Speed—Rules fo r  the Navigation o f the 
River Tees, A rt. 22.

I n  ru le  22 o f the Rules f o r  the Navigation o f the 
R iver Tees, provid ing that “  no steamship shall at 
any time be navigated in  any p a r t o f the rive r at 
a higher rate o f speed than a maxim um  speed o f  
six miles an hour,”  the speed mentioned is  speed 
over the ground and not through the water. 

Judgment o f S ir  Robert P h illim ore  reversed (46 
L . T. Rep. N . S. 208; 4 Asp. M ar. Law  Cas. 509 
7 P. D iv. 49).

T his was an appeal by the plaintiffs from a decision 
of Sir Robert Phillimore assisted by E lder Brethren 
of the T rin ity  House, by which, on the 8th Feb. 
1882, he had found the steamships Lady Mostyn 
and the R. L . Alston both to blame for a collision 
in the River Tees on Nov. 6, 1881, by reason of 
the construction which he placed upon rule 22 of 
the Rules fo r the Navigation of the R iver Tees.

The case is fu lly  reported in  the court below, 
where the facts are set out (4 Asp. Mar. Law 
Cas. 509; 46 L .  T. Rep. N. S. 208). From this 
decision the plaintiffs,_ the owners of the Lady  
Mostyn, now appealed ot. the ground that the word 
“ speed”  in the above-mentioned22nd rule, which is 
“  no steamship shall at any time be navigated in 
any part of the river at a higher rate of speed than 
a maximum rate of six miles per hour”  meant speed 
over the ground, and not through the water as 
held by the learned judge below.

B utt, Q.C, and Cohen, Q.C. for the appellants.— 
I f  the construction be through the water, a steam
ship w ith a three-knot tide could approach a vessel 
at anchor at the rate of nine miles an hour, and 
yet be w ith in  the rule, whilst a steamship going 
against the tide could only approach at the rate 
of three miles an hour. N ine knots an hour is an 
improper rate of speed in a crowded river, seeing 
that considerable damage may be caused by the 
wash to vessels at anchor and to the banks, quite 
apart from danger of collision. The succeeding 
rule which provides fo r a maximum rate of speed of 
three miles per hour in a fog, on the construction 
of the learned judge below, would make i t  perfectly 
legitimate with a three-knot tide for one vessel to 
go at six knots an hour in  a fog, but the other, 
were the tide running at any rate over three knots 
an hour, conld not go at all. On the construction 
of through the water, a vessel going against the 
tide has all the force of the tide to stop 
her progress i f  necessary; whereas in the case 
of a vessel going w ith the tide at about nine 
knots this force is wanting—in fact the tide helps 
to keep up her excessive rate of speed. In  the 
regulations for the navigation of the Thames,
(a) Reported by J. P. A s p in a il , and F. W. Raises, Esqrs., 

Barristers-at-Law.
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speed is to be taken as rate over the ground, 
which shows tha t our construction of speed is 
workable, and commends itself to the Thames 
authorities, (a) I t  is obvious that rate over the 
ground can easily be ascertained by noticing the 
landmarks on the bank.

R. E . Webster, Q.O. and W. G. F. P h illim ore  for 
the respondents.— Speed can only be ascertained 
w ith certainty by noting the number of the 
revolutions of the engines. As the tide is ever 
varying in  force, i f  speed means rate over the 
ground, i t  would be incumbent upon those 
navigating the Tees to be always watching the 
tide and varying the revolutions of the ir engines 
accordingly. There would be the further difficulty 
in  the case of unknown eddies, tides at points, &o., 
which would make i t  constantly necessary to alter 
the speed of the steamship, supposing the 
existence and force of these eddies and tides were 
known. Besides i t  is only for a short time that 
the tide runs w ith such force as to give a vessel 
air undue rate of speed. The fact that in the 
Thames rules the words “  over the ground ”  are 
inserted, shows that w ithout them “  speed ”  is to 
have its ordinary nautical meaning of rate through 
the water. A lthough by day i t  may be possible 
to approximate the rate overthe ground by noticing 
landmarks, this is not so at night when landmarks 
are not visible. A  vessel going w ith  the tide 
requires considerable speed, to enable her to 
steer w ith ease and rapidity.

B utt, Q.C. in  reply.—The difficulty as to varying 
tides and unknown eddies is easily met by going 
at a rate slightly w ith in the maximum authorised 
rate.

B aggallay, L.J.—About two o’clock on the 
morning of the 6th Nov. last year, a collision took 
place in the river Tees between two steam-vessels, 
the Lady Mostyn and the R. L . Alston. There is a 
bye-law or rule regulating the navigation of steam- 
vessels in  the river Tees, and that bye-law fixes the 
maximum of speed a t which steam-vessels 
navigating the Tees may proceed. The rule is in 
these terms: “ No steamship shall at any time be 
navigated in  any part o f the river at a higher rate 
of speed than a maximum rate of six miles per 
hour.”  Shortly before the collision, the Lady  
Mostyn was proceeding down the river w ith a 
speed of five knots over the ground, having at 
the time the tide against her, the rate of the tide 
being assumed fo r the purpose of the argument 
as three knots an hour. Consequently the Lady  
Mostyn, in order to proceed five knots over the 
ground, must have been proceeding at the rate of 
eight knots through the water. I f  the rate of 
speed referred to in rule 22 means the rate of 
going through the water, she was exceeding the 
maximum which the rule allowed her to adopt; if, 
on the other hand, the true meaning of the rate of 
Bpeed in the rule was the rate of going over the 
ground, she was w ithin the lim it. The learned 
judge in the Adm ira lty Court has come to the 
conclusion that the true construction to be put on

(a) The rule referred to is Rule 15 of the bye-laws for 
the regulation of the navigation of the river Thames 
approved by Order in Council, dated March 18, 1880,and 
is as follows: “ Steam vessels navigating the river 
between Harking Creek and London Bridge, other than 
river passenger steamers certified to carry passengers in 
smooth water only, shall never exceed a speed of seven 
statute miles per hour over the ground whether w ith or 
against the tide.” —Ed .

the rule is, that the rate of speed is to be regulated 
by the going through the water, and not by the 
going: over the ground, and from that decision the 
present appeal is brought, and i t  is the only 
question which we have to consider on the present 
appeal. We must, firs t of all, have regard to 
what must be supposed to have been the object of 
the framers of this bye-law, which is made under 
A c t of Parliament. I  th ink there can be no 
question, that i t  was made for the purpose of 
protecting and guarding, as far as m ight be 
possible, against a collision in the river. I t  may 
perhaps be suggested that i t  was formed also w ith 
a view of protecting the banks of the river, which 
m ight be injured by a high rate of speed, but I  
th ink  the more important object would be that of 
preventing collisions. Collisions may be of 
several kinds. There may be a collision between 
two steam-vessels proceeding in different direc
tions; there may be a collision arising froma steam- 
vessel proceeding at a certain speed, and coming 
in  contact w ith  some fixed object, as for instance 
a vessel at anchor; or there may be a collision 
between a steam-vessel going at a certain rate of 
speed and some other vessel, not a steam-vessel 
perhaps, crossing the course, or otherwise moving 
about at a greater or less rate of speed in the current 
of the stream ; and we must consider that this rule 
is intended to be applicable to each and every of 
the several kinds of collision which may occur. I t  
appears to me that directly we attempt to test the 
meaning of the words “  rate of speed ”  by con
sidering how they would operate and bear on the 
case of a col lision between a steam-vessel in motion 
and an object at rest, or slightly moving, the 
construction contended for by the appellants has 
every element of being the righ t construction. I f  
the rule is to be the rate of going through the 
water, and not the rate of going over the ground, 
a vessel having the tide in  her favour and 
approaching an object at rest, or only slightly 
moving, would be at liberty  to go at the fu ll 
extent of the six miles over the ground, together 
w ith  whatever the rate of the tide m ight be at 
the time, bringing the speed up in the caBe 
assumed to nine knots an hour. Therefore one 
hardly requires to have the position more than 
stated, to say that one can hardly suppose that i t  
was the intention of the framers of tha t regulation 
that, i f  there was a three-knot tide running, the 
vessel which was coming in w ith the tide in  her 
favour m ight go at the rate of nine knots an hour, 
whereas the one which was coming w ith the tide 
adverse to her should only go at the rate of three 
knots an hour. That seems to me an unreason
able construction. Whereas the construction 
contended fo r by the appellants, which is the 
rate over the ground, would allow each one to 
approach at the rate of six miles an hou r; and the 
risk of collision is proportionate to the rate at 
which the vessels are, i f  both are in motion, 
approaching each other, or i f  one is at rest and 
the other in  motion, the rate at which the one is 
approaching the fixed object.

I  confess i t  appears to me tha t tha t is sufficient to  
suggest w hat would be the proper in te rpre ta tion  to  
p u t upon the rule. I f  the other in te rpre ta tion  were 
p u t upon it ,  i t  seems to me tha t i t  would lead to an 
irra tiona l conclusion. B u t i t  has been suggested, 
and the argum ent was p u t p rom inently forward by 
the counsel fo r the respondents, tha t the very object 
of thiB ru le was, tha t there should be something
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in  i t  by whioh the party navigating the vessel 
should know for certain what he ought to do. I  
ventured to suggest in the course of the argument 
that whoever had charge of the navigation must 
know at what rate his vessel was moving through 
the water substantially. I f  he is in any doubt so 
far as regards the actual rate of the tide, a small 
dim inution from the maximum rate of speed 
allowed would be sufficient to enable him to 
prooeed w ith reasonable certainty. A t the same 
time, I  cannot help th inking that the greater 
number of those navigating the river Tees must 
know at what rate of Bpeed the tide is moving at 
a particular time when they are going up or 
coming down the stream ; and although there may 
be some exceptional circumstances causing at a 
particular time some little  variation, that is a 
matter that could be guarded against. I  he 
argument of the counsel for the respondents was 
that, although a man can approximately tell at 
what rate the vessel is going through the water, 
he cannot always te ll at what rate she is going 
over the ground. I f  he cannot so accurately 
ascertain it ,  i t  seems to me that by a little  care 
and a little  keeping w ith in the maximum amount 
he m ight always be on the safe side; but what the 
counsel fo r the appellants have said is a strong 
illustra tion that i t  is not so difficult to ascertain 
at what rate the ship is going over the ground, 
because, in  the Rules fortheNavigationoftbe itive r 
Thames, the rate of speed is there to be regulated 
in  accordance w ith the rate of speed of going over 
the ground. I t  is therefore not so difficult to 
ascertain w ith any reasonable degree of certainty 
what is the rate of speed over the ground. I  quite 
agree w ith the observation that the rules of one 
particular rive r can hardly be construed by the 
rules which are applicable to some other river , 
but i t  certainly appears to me to afford an answer 
to an argument Buch as that put by the counse 
for the respondents, as to the rate being uncertain 
at which the vessel is going over the ground.
I  th ink  that, although the objeot of the frameis 
m ight have been to some extent for the protection 
of the banks of the river, what has been said with 
regard to the risk of collision appears to me a 
strong reason fo r the rule to be construed to mean 
the rate of speed over the ground rather than 
the rate of speed through the water, although t e 
rate of speed m ight affect the banks of the river 
by reason of the wash. Tor these reasons I  in 
tha t the construction which the learned judge as 
put upon the rule is not that which the words 
properly bear, and that this appeal should be
allowed. , T ,

B rett, L.J.—In  this case the vessel Lady  
Mostyn is found to be partly to blame, not on the 
ground of the speed at which she was approaching 
another vessel w ith regard to the tw o vesse ® 
themselves, but simply on the ground that she 
has committed a breach of one of the bye-laws of 
the Tees Conservancy regulations, and the 
question is raised, whether the construction which 
has been put upon one of these rules by t  e 
learned judge of the Adm iralty Court is . a 
which ought to be adopted, That is the only 
question which is before us. I  th ,nk i16*!™!1;! 
be obvious to anybody who reads this rule ia 
is capable of two constructions. I t  is unfortu
nately expressed in such language tha t i t  leaves i t  
quite as much open w ith  regard to its form o 
expression to the one interpretation as to the

other. What, then, is to be done ? We must try  
and get at the meaning of what was intended by 
considering the consequences of either construc
tion. The rules are made for the navigation of a 
river which would be crowded w ith vessels, and 
of a river w ith banks in sight, and we must 
consider which is the more reasonable construc
tion. Now it  is undoubted, as my learned brother 
has pointed out, that there are three kinds of 
collision. W ith  regard to a steam-boat she may be 
in danger of coming into collision w ith an 
approaching steamer; she may be in danger of 
coming into collision w ith a vessel at anchor; she 
may be in  danger of coming in to collision w ith  a 
sailing vessel which is tacking across, and which 
therefore, in  a narrow river and for the purposes 
of this rule would be in much the same position 
as a stationary object. W ith  regard to the 
danger of collision there are always two matters 
to be considered as to the conduct of the vessels, 
one is as to her course and the other is as to her 
speed. There are rules for avoiding danger of 
oollision in regard to both these considerations. 
There are always rules with regard to the course; 
that is to say, when a vessel is approaching 
another vessel she has to steer in  a particular 
way. That is for the purpose of avoiding danger 
of collision with respect to her course. There are 
always other rules as regards the rate of speed, 
that is her facility for stopping in time to avoid 
a collision. This rule has nothing to do with 
steering; there are other rules, no doubt, w ith 
regard to steering. Rule 22 and the next one to 
i t  are concerned only w ith that part of the 
navigation of the steamship which relates to her 
power to stop herself when there is danger of 
collision.

I  th ink we have exhausted almost every possible 
mode of viewing this case. The one which 
governs my decision certainly is this, that the 
rule is laid down w ith  regard to the naviga
tion of steamers in a crowded river w ith visible 
banks. I  know that during the night the banks 
may not be seen; but these rules are made for the 
day as well as for the night, and probably are 
made for the day rather than fo r the night, 
because there is, I  suppose, much more navigation 
in  the day-time than in  the night-time. On the 
construction of the rule—and this is what has 
most governed me—it must be obvious that a 
vessel going against a strong tide has a much 
greater facility than one which is going w ith the 
tide, because, however fast a vessel may be going 
through the water when she is going against the 
tide, the moment she tries to stop herself she has 
to assist her in stopping the force of the tide which 
is coming down upon h e r; whereas in the case of 
the vessel which is going w ith the tide the 
moment she tries to stop herself she has the 
force of the tide s till carrying her on, and in order 
to stop herself really she must not only take off 
from herself the speed of which she herself is the 
cause, but she must so stop herself as to act 
against the force of the tide which is s till carrying 
her on. I t  is said that, i f  the two vessels are 
approaching each other end on, the one against 
the tide and the other w ith it, that is not a matter 
to take into consideration. I  very much doubt 
th a t; but i t  is most undoubted that i t  is very 
material when a vessel is approaching another 
vessel at anchor, or a vessel coming across the 
tide, which is very much the same as i f  she was
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stationary. I t  is impossible to understand tha t 
anybody drawing these rules w ith regard to the 
navigation of steamers in a crowded and some
what narrow river, should be supposed to admit 
fo r a moment that a steamer should be approach
ing  any fixed object, or even a moving object, at 
the rate of ten miles an hour. That seems to me 
to be monstrous, and could not have been intended. 
That seems to me to be the real consideration 
which governs th is matter. No doubt we have 
had difficulties about this interpretation. The 
great d ifficu lty put to us was, the d ifficulty of 
judging of the rate of speed, and i t  was said that, 
i f  a vessel is in motion, her rate of speed can only 
be judged by the rate at which she is going 
through the water. B u t when a vessel is-in the 
ocean, i t  is very much as i f  those on board were 
in  a carriage driving across Salisbury Plain 
w ithout a mark on it, when no doubt i t  would be 
very d ifficu lt to te ll at what rate the carriage is 
go ing; but when a carriage is going along a road 
marked w ith milestones, i t  is easy to te ll at what 
rate the carriage iB going by marking one mile
stone and seeing how long i t  is before reaching 
another. The points in a river w ith  banks are 
very much more like a road marked w ith mile
stones than like S&lisbury Plain, because there 
are marks and steeples and other things which 
everybody navigating the river knows perfectly 
well, and by which he can judge of the rate of 
speed at which the vessel is going over the 
ground. He can judge by seeing how long the 
vessel is in  going from one known mark to 
another known mark on the bank. An express
ion used before us, which is one of the nautical 
expressions to which we are accustomed, is, that 
th is is to be the rate at which the vessel is going 
“  over the ground; ”  but there is another equally 
well-known expression, which in  a rive r seems to 
me to be the more apt,, that is, the rate at which 
she is going “  by the land,”  tha t is, by any fixed 
object on the land. Therefore the d ifficu lty of 
judg ing of the rate of speed seems to me to 
vanish. Then comes the question, whether the 
two rules (rules 22 and 23) must be construed both 
alike. That would lead to a difficulty, which 
is supposed to suggest itse lf under the second 
rule. There are, as M r. B u tt and Dr. Phillimore 
pointed out, questions of contrary difficulties. 
There are difficulties both ways, and I  cannot say 
that I  th ink  i t  is a well-drawn rule, but I  agree w ith 
M r. Butt, tha t the d ifficulty which he puts against 
D r. Phillimore is greater than the d ifficulty 
which Dr. Phillimore puts against Mr. Butt. 
That which governs me is, I  th ink, the real 
impossibility of supposing that anybody would 
allow a steamer to go in a crowded river w ith the 
tide past the land at the rate of ten or eleven 
miles in the hour. I  therefore venture to differ 
from the learned judge of the Adm ira lty Court as 
to the construction of this rule.

L in d ley , L.J.— I  also am of opinion that the 
construction pu t upon the 22nd rule by the 
learned judge in the court below cannot be 
supported. The duty of the court is to construe 
these rules. Rule No. 22 is one of a series headed, 
“  Bye-laws for regulating the navigation of steam 
and other ships.”  Now the language of rule 22, 
which is the one we have to deal w ith, is th is : 
“ No steamship shall at any time be navigated in 
any part of the rive r at a higher rate of speed 
than a maximum rate of six miles an hour.”  The

question is, what does that mean ? Some lig h t 
is thrown upon that by rule 29, which runs thus : 
“ No ship shall be allowed to d r ift in any part of 
the river or harbour.”  Every ship must be pro
perly navigated or moored. Therefore navigation, 
as I  understand it, means “ moving otherwise 
than by d r if t in g ; ”  that is, i t  seems to me, the 
motion imparted to the ship by steam, her 
engines, and so on. That is navigation, as I  
understand it. Now, we have to ascertain the 
rate of speed. Here again lig h t is thrown upon 
this clause by other clauses, which refer to “  dead 
slow,”  “  fu ll speed,”  “  half speed,”  “  quarter 
speed,”  and so on. I  confess i t  seems to me, 
speaking rather as a landsman than as a nautical 
man, that what was meant by that was, the rate 
over the land, the rate at which the ship travels 
from one fixed point to another, the object being 
to avoid collision, either w ith fixed objects or w ith  
moving objects. I f  the objects are moving, they 
may be moving in the same direction, or in  con
tra ry directions; or they may be at anchor. 
That would be the construction that I  should pu t 
upon i t  simply from a study of the rules and 
from considering the object which I  conceive the 
rules have.

B ut I  must say, I  do feel considerably puzzled 
by the expression in  the judgment below that 
the construction put upon the rule by the court 
below is the natural construction. I  did not 
understand in what sense i t  could be supposed to 
be the natural v iew ; but I  th ink  I  understand 
what i t  is now, although 1 did not understand i t  
at first. I f  the ship is out at sea without any 
visible object in  sight and w ith  no method of 
ascertaining the rate of speed over the ground, 
the only way of ascertaining the speed is, by 
the log or by the engines, tha t is, by the rate 
of the ship going through the water. That is 
intellig ible enough, and one sees i t  is so. I t  is 
not possible in a moment, I  suppose, to te ll at 
what rate a ship is going, whether a steamship 
or a sailing vessel, over the ground, in  a place 
where observations cannot be taken. I t  may be 
found out after a time at what rate Bhe has been 
going, by taking certain observations at certain 
distances between certain points, and so i t  may 
be ascertained what distance she has traversed ; 
but there is no way tha t I  know of except by 
means of the log or some other such method of 
ascertaining at what rate a ship is going through 
the water. Therefore in  that sense the rate of 
the ship m ight be said to be naturally the rate of 
the ship through the water. B u t totally different 
constructions apply to a vessel going along a 
river, and the same reasoning cannot be used. 
A t all events in England our rivers are not so 
wide tha t we cannot te ll at what, pace we are 
going along the land, and that is really an answer 
to the observations of the respondents’ counsel. 
H is observation is quite true that i t  is d ifficu lt to 
te ll at what rate the vessel is going, unless those 
on board have landmarks to guide them. They 
can te ll i f  they have church towers or other 
things, or landmarks of any sort or kind which 
are known to navigators. Therefore the difficulty 
which he has suggested about the want of 
certainty, appears to me to be met by considering 
the place that the rules are dealing with. The 
other points that have been urged upon the court 
strengthen the same view, and I  confess i t  appears 
to me the true construction of this rule is, tha t the
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rate of speed in  22 means rate of speed over 
the ground, and not rate of speed through the 
water. The judgment must therefore be reversed. 
The appeal w ill he allowed w ith costs, and the 
action remitted to the court below to be decided 
there in  accordance w ith the construction placed 
by this court on the rule under consideration, (as)

Appeal allowed.
Solicitors for the plaintiffs, Gregory, Rowcliffes, 

and Co., agents for H ill,  D ickinson, and L igh t- 
hound, Liverpool. ,

Solicitors for the defendants, P ritcha rd , &na 
Son, agents for T urnb u ll and T illy ,  West 
Hartlepool.

HIGH COURT OF JUSTICE.
Q U EEN ’S B EN C H  D IV IS IO N .

Wednesday, March 7, 1883.
(Before Cave and D ay , J.J.)

H aig h  and others v. R oyal M atl Steam Packet 
Company. (6)

Carriage o f passengers—Death by negligence 
Contract—Exemption fro m  lia b ility — Collision. 

The ticket o f a passenger by a steamer o f defendants 
contained a  notice that the defendants would not 
be responsible f o r  any loss, damage or detention 
o f luggaqe under any circumstances; and that 
they would not be responsible f o r  the maintenance 
or loss o f time o f a passenger du ring  any detention 
o f the ir vessels, nor fo r  any delay aris ing out of 
accidents, nor fo r  any loss or damage a/rising 
fro m  perils o f the seas, or fro m  machinery, boi ers, 
or steam, or fro m  any act, neglect or default 
whatsoever o f the p ilo t, master, or mariners. 

H eld , upon demurrer, that th is provision exempted 
the defendants f ro m  lia b ility  in  an action fo r  the 
loss o f life  o f a passenger by negligence o f the de
fendants ' servants in  a  collision w ith  another ship. 

T his  was a dem urrer to a statement of defence.
The plaintiffs, who are the executors of the w ill 

o f Charles Schwind, deceased, sued for the bene 
and on behalf o f bis wife and children, tor 
damages, caused (as alleged) by the negligence ot 
the defendants’ servants on board the deten a 
steamship Douro, whereby the said steamship 
having come into collision w ith  another s ip 
was sunk, and the said Charles Schwind los 1
life. i i u

The defendants, amongst other defences, allegea 
tha t the contract of carriage between themselves 
and the said Charles Schwind exonerated them 
from liab ility  for the alleged negligence.

By consent of counsel on both Bides the 
statement of defence was taken as amended Py 
the substitution for the words therein used of the 
words printed on the passenger s tioket, whion 
was given to the said Charles Schwind as a receipt 
for his passage money, signed by an agent of the 
defendants. __________________ ______-

(a) Feb. 14, 1883. The ease oatne on f°r , 
the merits before Sir K. P hiaim ore. aBSiated by Trmity 
Masters, and the court finding that the speed of the iady  
Mostyn  was a proper speed within the g B̂ 0
rule as construed by the Court of APP® > r  Alston 
was properly navigated, pronounced the R. ■ ^
alone to blame for proceeding at an ™P™P, , , !e 0f 
not taking proper measures to keep out
th(t)£K e ^ S b T ^ w ” McKEi.LAB Esq.. Barrister-at-Law.

The following “  notice ’ 
of the ticket :

was the material part

Passengers not embarking after taking their passage 
will forfeit half the passage money.

Passengers are to pay for whatever wines, spirits, malt 
liquors, or mineral waters they may order.

Each adult saloon passenger is allowed to carry twenty 
cubic feet of lnggage; above that quantity w ill be 
charged for. A ll specie, bullion, jewellery, or other 
treasures carried by passengers must be shipped as 
treasure, and paid for at the established rates of freight. 
Merchandise is not allowed to be oarried under the 
designation of luggagp.

Children paying half or quarter fares, or those con
veyed free, are not to be allowed seats at the saloon 
table.

The company w ill not be responsible for any loss, 
damage, or detention of luggage under any circum
stances.

A ll luggage w ill have to pass through the Customs 
House abroad, whether British or foreign, and must be 
distinctly labelled with the passenger’s name and desti- 
nation.

The oompany w ill not be responsible for the main
tenance of passengers, or for their loss of time, or any 
oonsequenceresnltingtherefrom,during anydetention con
sequent upon the occurrence of any cause to prevent the 
vessels from meeting at the appointed places, nor for any 
delay arising out of acoidents, Dor f  or any loss or damage 
arising from perils of the sea, or from machinery, boilers, 
or steam, or from any aot, neglect, or default whatsoever 
of the pilot, master, or mariner, nor for any conse
quences arising from sanitary regulations or precautions 
which the company’s officers or Local Government autho
rities may deem necessary, or should suoh sanitary 
regulations or precautions prevent embarkation or dis
embarkation. . . . . . .

No person can be received on board the company s 
ships when suffering from any infectious disorder, and i f  
in  the course of the voyage any passenger should be 
found to be suffering from a disorder of that character, 
he will be required, at his own expense, to find accomo
dation at any port in which the vessel may happen to be 
at the time, or at the first port she may reach after dis
covery of the existence V  the disorder, i t  being under
stood that, when sufficiently recovered, such passenger 
w ill be oonveyed to his destination in one of the com
pany’s vessels.

Any passenger is liable to a penalty of 1001. who 
carries gunpowder or other goods of a dangerous nature 
(stat. 17 & 18 Viet. o. 104), for example, lnoifer matches, 
chemicals, or any articles of an inflammable or damaging
nature. _ , .

The steward’s fee is charged m the passage money.
This tioket must be exhibited on board when required 

by the oompany’e offioers, and must bo delivered up to 
the purser of the Bhip conveying passengers to their final 
destination.

Cohen, Q.C. (w ith him Lawrence) fo r the plain
tiff,_The mere words “  loss or damage,”  as here
found in this notice, do not include loss of life , or 
damage to person; they refer rather to an in ju ry  
caused to the pocket of a passenger by loss of 
luggage or other property, or damage by delay 
or inconvenienoe. The word “ damage”  has 
undergone conflicting judicia l decisions; in  the 
Franconia case (36 L. T. Rep. N. S. 640; 
3 Asp. Mar. Law Cas. 435 ; 2 Prob. D iv. 
163) the 7th section of the A dm ira lty  Court 
Act 1861 (24 V ie t. c. 10) was discussed by 
the Court of Appeal, the words being, “ The 
H igh  Court of Adm ira lty  shall have ju risd ic
tion over any olaim for damages done by any 
sh ip ; ”  although i t  was held tha t these words 
included in the jurisdiction of the court a claim for 
loss of life oaused by collision, the Court of Appeal 
was equally divided on the subject. Here the 
words must be limited to the sense in which the 
other provisions are expressly applied; and i f  i t  
should be considered there is an ambiguity in  the
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words, they most be construed against the party 
in  whose favour the exemption is provided.

Bussell, Q.C. (w ith him  P hillim ore), fo r the de
fendants, was not heard.

Cave, J.—I  do not th in k  we need trouble the 
counsel fo r the defendants. Looking at the ticket 
and the circumstances of- the contract, I  cannot 
entertain a doubt about the meaning of these 
words. I  th ink  “  loss or damage ”  must include 
the death of a passenger, i f  caused by any of the 
matters provided against. There are express pro
visions as to luggage preceding this particular 
exemption, and rendering these words inapplicable 
to a passenger’s property ; they can therefore, 
as i t  seems to me, only have any meaning in  this 
provision i f  they refer to in ju ry  to life  or person 
of a passenger. "We refuse to allow the demurrer.

D ay , J.— I  am of the same opinion.
Judgment fo r  defendants.

Solicitors fo r p la in tiff, C. W. Bommett, for 
Sla ter and T urnbu ll, Manchester.

Solicitors for defendants, Wilson, Bristows, and 
Garpmael.

Thursday, A p r i l 5,1883.
(Before W a tk in  W ill ia m s  and M athew , JJ.)

M ersey Steamship Company L im it e d  v. Shuttle- 
worth and  Co. (a)

Practice—Action f o r  fre ig h t— Admissions on p lead
in g s— Admission o f c la im  —  Counter-claim  
Motion fo r judgm ent on cla im — Order X L ., r. 11. 

Where the p la in t if f ’s c la im  fo r  fre ig h t is admitted, 
but the defendants set up a counter-claim fo r  
damages fo r  breach o f a contract o f carriage fo r  
a larger amount, the p la in t if f  is not entitled to 
judgm ent upon the cla im , under Order X L ., r. 11, 
as upon an admission in  the pleadings.

Semble. i f  the counter-claim were clearly frivo lous, 
the p la in t if f  would be entitled to judgm ent on the 
claim , and to have the sum claimed brought in to  
court to aw a it the result o f the action.

T his was a m otion by the p la in t if f  fo r  judgm ent 
upon admissions of fact in  the pleadings.

The claim, which appeared by the indorsement 
upon the w rit of summons, was fo r two sums of 
6871. 6s. and 1201. 6s. 4d. fo r fre igh t in  respect of 
the carriage of certain goods belonging to the 
defendants, in  a ship belonging to the p laintiffs.

The defendants in  their statement of defence 
admitted the plaintiffs’ claim, but set up a set-off 
and counter-claim fo r 5000J. for breach of contract 
by the plaintiffs in  respect of the carriage of certain 
other goods belonging to the defendants, and 
loaded on board a ship belonging to the plain- 
tiffs .

The p la intiffs then gave notice of the present 
motion for judgment on the claim, and that the 
money m ight be brought in to  court to  await the 
decision of the cause.

By Order X IX ., r. 3 :
A defendant in an action may set off, or Bet up by way 

of counter-olaim against the olaims of the plaintiff, any 
right of claim, whether such set-off or counter-claim be 
sound in damages or not, and Bnch set-off or counter
claim shall have the same effect as a statement of claim 
in  a oross-action, so as to enable the court to pronounce 
a final judgment in the same action, both on the original 
and on the cross-claim. But the oonrt or a judge may, 
on the application of the plaintiff before tria l, if ,  in the

(a) Reported by W. P. Evbbsl*y, Esq., Barrister-at-Law.

opinion of the court or judge, such set-off or counter
claim cannot conveniently be disposed of in the pend
ing notion, or ought not to be allowed, refuse permiseion 
to the defendant to avail himself thereof.

By Order X L ., r. 11:
Any party to an action may at any stage thereof apply 

to the court or a judge for suoh order as he may, upon 
any admissions of fact in the pleadings, be entitled to, 
without waiting for the determination of any other ques
tion between the parties . . . any such application may 
be made by motion so soon as the right of the party 
applying to the relief claimed has appeared from the 
pleadings. The oourt or a judge may, on any snchappli- 
cation, give such relief, subject to suoh terms, if  any, as 
such oourt or judge may think fit.

Gainsford Bruce fo r the p la in tiff.—The claim is 
admitted, and a counter-claim is set u p ; therefore 
the p la in tiff is entitled to judgment on his claim, 
under Order X L ., r. 11, as it  is admitted on the 
pleadings, and the money must be paid into oourt 
to await the decision of the cause. This very 
question has been decided quite lately in  the case 
of Showell v. Bowron (L. T. March 24, 1883, p. 
372; W . N . 1883, p. 50.) In  tha t case also, as in  
this, the counter-claim was for damages, and was 
not in  the nature of a set-off. For the purposes 
of the present motion, the p la in tiff cannot say that 
the counter-claim is a frivolons one; i t  can only 
be said that i t  is in  dispute. [W a tkin  W ill ia m s ,
J.— Order X IX ., r. 3, gives a defendant a r ig h t to 
get up a counter-claim; your application, if  
successful, would practically deprive the defen
dants of this right, because the defendants m ight 
not be able to bring the money in to court, and the 
p la in tiff could issue execution. Moreover, Order 
X IX ., r. 3, seems to show that in  some cases a 
counter-claim is a defence to a claim. M athew ,
J.—In  tbe case in  the Weekly Notes, the court 
may have thought the counter-claim fictitious.] 
I f  the court in each case has to inquire whether 
the counter-claim is bond fide, great expense w ill 
always have to be incurred. The plaintiffs ask in 
effect that security may be given for their claim.
[ R ollam s .—This very question was discussed in 
chambers under Order X IV .,  r. 1, when the 
application was three times refused.] The power 
given to the judge by Order X IV ., r. 1, is dis
cretionary, and the application is made before any 
pleadings have been delivered. Here the appli
cation is one of righ t, for judgment on admissions 
in the pleadings. In  strictness the p la intiffs are 
entitled to judgment and execution. They ask for 
this on the authority of Showell v. Bowron 
(ub i sup.).

F. W. Hollams, for the defendants, was not 
called upon.

W a tk in  W ill ia m s , J.—In  this case I  am 
clearly of opinion that M r. Bruce is not entitled 
to the order which he asks for. The application 

_ is under Order X L ., r. 11, to sign judgment upon 
admissions of fact in  the pleadings. The plaintiffs 
brought an action to recover two sums of 687/. 6s. 
and 1207. 6s. 4d. for freight. The defendants by 
the ir defence admitted these sums to be dnê , but 
set up a counter-claim, in  which they claimed 
50001. for breach of contract on the part of the 
plaintiffs in  the carriage of certain goods in  
the p la intiffs ’ ship. M r. Bruce contends that by 
Order X L ., r. 11, he is entitled to judgment, 
because no defence is shown upon the statement 
of defence, and that he is entitled to judgment, 
w ith all its  usual consequences. This is not, in
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my opinion, a correct rendering of Order X L ., r. 11, 
and for this simple reason, that, i f  this were so, 
i t  would take away the righ t given to a defendant 
by Order X IX ., r. 3, of defending an action by 
setting up a counter-claim. By this proposed 
construction of Order X L ., r. 11, the defendants 
would be deprived ot their rights under Order X IX .,
r. 3. I  do not wish to say that in no case is a 
p la in tiff entitled to judgment, either with or w ith
out execution. But no special circumstances 
have been brought before us by Mr. Bruce to 
induce us to allow the p la in tiff to sign judgment. 
He puts his case upon the broad ground of 
principle, that, an admission having been made, 
he is entitled to judgment. This is not the true 
principle. I  do not cast any doubt on the case of 
Showell v. Bowron (ubi sup.). The counter-claim 
in  that case may have been a frivolous one, w ith
out any connection w ith the p la in tiff’s claim, and 
only set up fo r the purpose of putting off the evil 
day, and the court may have ordered the money 
to be paid into court in order to secure to the 
p la in tiff the amount of his claim. This motion 
must be refused.

M athew , J.—I  am of the same opinion. M r. 
Bruce was constrained to admit that on his con
struction of Order X L ., r. I I ,  he was entitled 
not only to judgment, but also to execution. 
Order X L ., r. 11, applies only where final redress 
upon any admission can be given to a party, and 
which cannot be effected or altered in any way by 
any subsequent verdict or judgment. Mr. Bruce 
says, I  am entitled as of righ t to final judgment. 
I  cannot agree to that contention. Order X L ., 
r. 11, refers to a different class of cases that 
chiefly occur in  Chancery I t  in  no way controls 
the earlier rule (rule 3 of Order X IX  ), by which 
the defendant is entitled to set up and plead a 
counter-claim in answer to a claim. I f  M r. Bruce s 
contention is righ t, i t  would equally apply to a 
set-off As to the case of Showell v. Bowron (ubi 
sup.), I  can only assume that there the court exer
cised the ir discretion in a particular way. having 
regard to the nature of tha t counter-claim. In  
this case the application was practically gone into 
at chambers on an application under Order X IV ., 
r. 1, when i t  was refused. This application can
not be granted. M otion refused.

Solicitors for the plaintiffs, F lu x , Son, and Co.
Solicitors for the defendants, Hollams, Son, and 

Coward.

Saturday, M arch  3 ,18S3.
(Before Cave , J.)

D ic k  and P age v . B adakt F keres. (a)
Dock— Bye-law— V a lid ity  of— U ltra  vires—-Bower 

to exdude “ lum pers”  not employed by dock 
company from  company’s premises— Harbours, 
Dorics, and P iers G la re s  Act 1847 10 Vici- 
c. 27. ss. 33. 81, 82. 83 -2 7  Viet. c. xxxi., ss. 9, 
90,101, 102, and 115.

B y  the Harbours, Docks, and Piers Clauses Act 
1847, s. 33, i t  was provided that upon payment 
o f the authorised rates, the harbour, dock, an 
p ie r should be open to a l l  persons fo if shipping 
and unshipping goods. By sect. 83 o f the. sam^ 
Act, i t  was provided, that the undertakers m l9 
make bye,-laws t in ter a lia ) fo r  regulating me

"vvitoported by W. P. EvERSr,*v, Esq., Barrlater-ttt-Lavr.
Y ol. Y ., H.S.

shipping and unshipping o f a l l  goods w ith in  the 
lim its  o f the undertakers’ premises; fo r  regu
la ting  the duties and conduct o f a l l  persons, as 
well servants o f the undertakers as others, who 
should be employed on the. undertakers’ premises; 
f o r  regulating the duties and conduct o f the porters 
and carriers employed on the undertakers’ p re 
mises, and f ix in g  the rates to be p a id  to them. 
The S. dock company, whose special-Act (27 Viet, 
c. xxxi.) incorporated the Harbours, Docks, and  
P ie r8 Glaus-s Act 1847, made a bye-law excluding 
fm m  the ir premises or any vessel therein certa in , 
labourers, called “  lum pers," unless specially 
authorised by them.

Held, on fu rth e r consideration, tha t such bye-law  
was u ltra  vires and in va lid .

'T his action was tried at the London Michaelmas 
Sittings at Guildhall before Gave, J. and a 
common ju ry .

The ju ry found a verdict on the question of fact 
submitted to them, but the learned judge reserved 
the point of law for fu rther consideration.

The plaintiffs were the owners of the steamship 
Homer, and she was chartered by Messrs. €Jrace 
and Co., of Alexandria, by a charter party dated 
the 7th Jan. 1882, whereby the ship was to go to 
Alexandria, and there load a cargo of cotton seed, 
and then proceed to a safe port in  the U nited 
Kingdom, according to orders, fre ight to be paid 
in cash as therein provided, eleven working days 
(weather perm itting) to be allowed the charterers 
for loading and discharging the ship, and ten days 
on demurrage, i f  required, at 6d. per gross 
register ton per day. The ship was accordingly 
loaded at Alexandria, and the cargo was shipped 
under a bill of lading, dated the24tb Feb. 1882. by 
which the cargo was to be delivered at the Surrey 
Commercial Docks to Messrs. John Peel and Co. 
or their assigns, and which stated tha t four 
working days (weather perm itting; remained fo r 
the discharge of the cargo. The b ill o f lading 
was duly indorsed to the defendants.

The ship arrived on the 16th March, and notice 
was given to the defendants tha t this ship would 
be ready to discharge on the morning of Friday, 
the 17th March.

The plaintiffs gave the dock company notice 
that they would discharge the cargo by the ir own 
crew and by their own "  lumpers (i.e., labourers). 
The plaintiffs were bound to provide men to 
deliver the cargo over the ship’s side; the defen
dants were bound to provide weights, scales, and 
weighers The defendants asked the dock com
pany to provide weights, scales, and weighers, to
weigh out the cargo. . . .  . ,  . , .

The dock company refused to provide weights, 
scales, and weighers, unless the p la in tiff dis
charged the cargo by the dock company s servants

aDIn  consequence of th is refusal on the part of 
the dock company a delay of two days beyond the 
lav davs occurred, and the pla intiff, on Monday, 
the 20th March, allowed the cargo to be discharged 
bv the dock company’s own servants. The plain
tif fs  claimed 641. 4s. as demurrage m  respect of 

rlelav The defendants contended that the 
^elav was occasioned solely by the acts and default 
of the plaintiff*, and that the unloading was pre
vented by the plaintiffs not complying w ith the 
dock company’s bye-laws :

The defendants relied on the follow ing bye-laws
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made under sect. 83 of the Harbour, Dorks, and 
Piers Clauses Act 1847, and sect 90 of the com
pany’s special A ct, which were as follows :—

1. No lnmpers are allowed to work onboard anyvessel 
in the dooks, or on the wharves or premises of the com
pany, but such as are authorised by the company, unless 
permission in writing be previ usiy obtained from the 
superintendent. And for every breach of this bye-law 
the person offending is liable to a penalty of not exceed
ing 51.

2. Only servants of the dock oompany are allowed to 
perform any work within the dock premises, whether on 
Bhip, lighter, or on Bhore, w ith the following exceptions ; 
Crews discharging the cargoes of their own ships. Steve
dores and their men (when sanctioned by the company). 
Lightermen and carmen delivering or receiving goods, 
and lightermen navigating their oraft.

The ju ry  found that the dock company’s refusal 
to  provide weights, scales, and weighers prevented 
the discharge of the cargo. The case was reserved 
forfurtherconsideration upon the question whether 
the bye-laws set out above were valid or not.

By 10 V ie t. c. 27, s, 33 :
TJpon payment of the rates made payable by this and 

the special Aot, and subject to the other provisions 
thereof, the harbour, dock, and pier shall be open to all 
persons for the shipping and unshipping of goodB, and 
the embarking and landing of passengers.

By sect. 81:
Where under the special Aot the undertakers shall 

have the appointment of meters and weighers, the under
takers may appoint and licence a suffi len t number of 
persons to be meters and weighers within the lim its of 
the harbour, dock, and pier, and remove any such 
persons at their pleasure, and may make regulations for 
their government, and fix reasonable rates to be paid, or 
other remuneration to be made to them for weighing and 
measuring goods.

By sect. 82 :
When a sufficient number of meters and weighers have 

been appointed by the undertakers, under the powers of 
this and the speoial Aot, the master of any vessel, or 
the owner of any goods . . . .  shall not employ 
any person other than a weigher or meter licensed by the 
undertakers, or appointed by the Commissioners of Her 
Majesty's Customs, to weigh or measure the same.

By sset. 83 :
The undertakers may from time to time make such 

bye-lawe as they shall think fit for all or any of the 
following purposes: (that is to say,)

For regulating the use of the harbour, dook, or pier ;
For regulating the shipping and unshipping, landing, 

warehousing, stowing, depositing, and removing of all 
goods within the lim its of the harbour, dook, or pier, and 
the premises of the undertakers :

For regulating the duties and conduct of all persons, 
as well the servants of the undertakers as others, not 
being offioersof customs or excise, who shall be employed 
in the harbour, dook, or pier, and the premises of the 
undertakers :

For regulating the duties and conduct of the porters 
and carriers employed on the premises of the undertakers, 
and fixing the rates to be paid to them for carrying any 
goods, artioles, or things, from or to the same :

. . . . provided always, that such bye-laws shall
not be repugnant w ith the laws of that part of the 
United Kingdom whore the Bame are to have effect, or 
the provisions of this or the special Aot.

The Harbours, Docks, and Piers Clauses A ct 
1847, save so fa r as the clauses thereof are by this 
A c t excepted or varied, is incorporated w ith  this 
A ct.

By sect. 90:
In  addition to the power of making, altering, and 

repealing bye-laws contained in the Aots incorporated 
w ith this Act, the company may from time to time make, 
alter, and repeal such bye-laws, rules, and regulations as 
they think f it  for the following purposes :

. . . .  For regulating the oonduct of all persons who

shall enter, remain, or be employed in or about the 
works, or in or about any vessel therein.

By sect. 101:
The company from time to time may demand and take 

in respect of vessels entering or using the docks any 
sums not exceeding the rates specified in schedule (C.) to 
this Act.

By sect. 102:
The company from time to time may demand and take 

for all goods comprised in schedule (D.) to this Act, 
which shall be shipped or landed, received or delivered, 
at the docks, any sums not exceeding the rates mentioned 
in snoh schedule, and for all other goods any sums not 
exceeding the rates charged by other dock companies in 
the Port of London with respect to like goods.

By sect. 115:
The oompany may from 'time to time appoint and 

lioense so many persons as the oompany think Huflicient 
to be meters and weighers within the limits of the dooks.

F in la y , Q.C. and A . (b a y ,  for the p la in tiffs ; 
M ellor Q.C. and Hollams, for the defendants.

The arguments appear sufficiently in  the j  udg- 
ment of the learned judge.

Cave, J.— This case is of very great importance 
to the dock company ; but, after a very fu ll and able 
discussion, Id o  not th ink that there is anything 
to be gained by taking time to consider my judg
ment, and so I  shall at once proceed to state it. 
The real question I  have to decide is, whether the 
bye-law now under discussion (because I  consider 
that the second bye-law does not, for the purposes 
of this case, carry the matter further than the 
firs t bye-law) is a valid one or not. [The learned 
Judge read the bye-law.] The answer to this 
question depends upon whether the making of 
this bye-law is w ith in the powers conferred upon 
the dock company by the Harbours, Dooks, and 
Pier Clauses A ct 1847, or by their special Act. 
The special Act incorporates the public Act. 
Sect. 83 of the public Act empowers the dock 
company to make bye-laws for the special 
purposes therein stated. Sect. 33 of the same 
Act is as follows: [The learned Judge read the 
section.] By this section the harbour, dock, and 
pier are to be open not only to the shipowner 
and the owner of goods, but also to their servants, 
whether engaged by the shipowner solely fo r 
duty in  the dock, or engaged fo r other duties. 
P rim a  facie, therefore, we ought to expect 
no bye-law which would exclude from the pre
mises of tho dock company any class of men. 
I  now come to consider the words of sect. 83. 
Mr. Mellor relies on the words in the 4th clause of 
that section. This clause, say the defendants, 
gives the dock company power to make this bye
law. In  my opinion i t  doe9 not. I t  only provides 
that rules may be m ale to control the shipping 
or unshipping of goods, but does not affect the 
question as to who may be employed to ship or 
unship them. Then the dth clause has been 
strongly relied on by the defendants. Now, i t  
seems to me perfectly clear that when the section 
gives power to regulate the duties and conduct of 
a ll persons, whether servants of the dock com
pany or others, the power so given cannot be used 
to exclude those very persons from tho dock 
company’s premises. A  bye-law, made under 
th is clause, which provided that only persons of 
good character were to be employed, or that con
tained provisions of a sim ilar nature, could be 
good ; hut not so a bye-law excluding such persons. 
I  come, then, to the conclusion that this bye-law is
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not warranted by the 6th clauses, and 1 am unable 
to find any other clause or section by which i t  can 
be supported. The special Act, by sect. 115, 
empowers the dock company to appoint and 
license meters and weighers, and the public Act, 
by sect. 81 enables the dock company to fix 
reasonable rates to be paid to them ; and sect. 82 
of the public act prohibits the master of any 
vessel or the owner of any goods from employing 
a meter or weigher other than those so licensed. 
This section shows very strongly that, but for this 
express prohibition, the shipowner or goods owner 
m ight employ meters and weighers of their own. 
There are no sim ilar clauses or sections taking 
away the shipowner’s righ t to employ “  lumpers. 
Hence sect. 33 is expressly applicable, and there 
is nothing in the Act to qualify i t  in the sense 
that this bye-law strives to do, and hence 
“ lumpers”  not employed or authorised by the 
dock company can come upon the dock premises 
to discharge their duties. Lastly, the last clause 
(10) in sect. 83, for regulating the duties and 
conduct of porters and carriers, and fixing the 
rates to be paid to them, extends to “ lumpers 
not employed by the dock company. The special 
A c t fixes certain rates as a maximum. Mr. 1 inlay 
has pointed out, and this confirms me in my 
opinion, that the special Act does not lim it in any 
way the charges for loading and unloading goods , 
hence if the dock company bave^ the power o 
preventing pny persons, not being their own 
servants, from loading or unloading, the doc 
company have the power of charging what t  ey 
please fo r this class of work. There must e 
judgment fo r the plaintiff. . _

Judgment fo r  the p la in tiff.
Solicitors: fo r the plaintiffs, StibbardG ibson, 

and Co.; for the defendants, Hollam s, bon, ana 
Coward.

M arch 3 and  21,1883.
(Before Cave, J )

J ohnston and Co. v . H ogg and othees. (a) 
M arine in s u ra n c e -  Policy -Vesse l w a r r a n t 'd  free  

fro m  capture and seizure Temporary seiz 
f o r  purposes o f p lunder— Constructive tota l loss.

The word  “  seizure ”  in  a po licy o f marine
ance, in  which the ship is “ warranted free from  
capture a.nd seizure and the consequences of any 
attempt thereat.:’ includes a temporary seizure 
o f the ship f o r  the purpose o f Plwnde^ J l e 
cargo, whereby the ship becomes a con

A t0Ih ip°ow ned by the p la in tiffs  du ring  the con
tinuance o f the risk  covered by a  po licy m th  the 
above w arranty , which the defendants h? d ™ d°r  
w ritten , got ashore on the A frica n  coast and was 
fo rc ib ly  taken possession oj by natives, ^ o r tp p e d .  
up the deck and plundered the cargo, and then
deserted the ship. . ,, _,7< „  nf

The p la in tiffs  brought an action on the. policy o f
insurance. The
loss was a loss by seizure w ith in  K /
the w a rra n ty . I t  was adm itted  that the ship 
thereby became a constructive to a ; 
due notice o f abandonment had been g ", *

The ju r y  found that the natives took Poss^sw nof 
the ship to p lunder the cargo, and not fo r  the
purpose o f keeping her. ______________  fa)
fa) Eeportedby W. P. Everslev, Esq., Bamster-at-Law.

Held, that this seizure, though only temporary, 
was a “  seizure ”  w ith in  the meaning o f the 
words in  the w arranty , and that the defendants 
were not liable.

T his  case was tried during the London Michael
mas Sittings at the Guildhall, before Cave, J. and 
a common ju ry , and was reserved for further con
sideration

M arch  3.—James Fox (Butt, Q C. w ith him) 
appeared for the p laintiffs.—In  addition to the 
cases referred to in  the judgment, the following 
cases were c ited :

Kleinwort v. Shepard, 32 L. T. Rep. 0. S. 313; 28 
L. J. 147, Q. B . ; 1 E. & E. 607;

Cory v. Burr, 45 L. T. Eep. N. S. 713; 4 Asp. 
Mar. Law Cas. 480, 559 ; 8 Q. B. Div. 313; 47 
L. T. Eep. N.S. 181; 9 Q. B. D iv. 463.

G ully, Q.C. and Barnes appeared for the defen
dants.—The following cases were cited by them :

Naylor v. Palmer, 21 L. T. Eep. O. S. 168; 8 Ex. 
739 ; 22 L. J. 329, E x.; s. c.in Exch. Cb., 10 Ex. 
382;

Powell v. Hyde. 26 T. L. Eep. O. S. 74 ; 5 E. & B. 
607; 25 L. J. 65 Q. B.

The facts and arguments appear sufficiently in  
the judgment.

Gur. adv. vu lt.
March 21,—Cave, J.—The pla intiffs in  this case 

were the owners of a vessel called the C y p r io t; 
and they sued the defendants, underwriters at 
Lloyd’s, on a policy of insurance effected on tha t 
vessel, alleging that she had been lost by perils 
insured against. The plaintiffs had in  the policy 
warranted the vessel freefrom capture and seizure 
and the consequences of any attempt thereat, and 
the defence was that the loss was a loss by seizure 
within the meaning of that warranty. I t  was 
admitted by the part.es tha t the Cypriot during 
the continuance of the risk became a constructive 
total loss by reason of the proceedings of and 
damage done by the natives as described in the 
examination of the master; that due notice of 
abandonment was given ; and that the only issue 
to be tried was whether the loss was a loss by any 
of the perils from which the vessel was warranted 
free. From the examination of Edward L iid low , 
i t  appeared that on the 7th Oct. 1879 the Cypriot 
got ashore while going down the Brass River. On 
the following day the natives took forcible posses
sion of the ship, drove away the master and crew, 
and plundered the vessel in  the manner there 
described. The consequence was, as stated in  the 
admissions, that the ship became a constructive 
total loss. The ju ry  found that the natives seized 
the vessel for the purpose of plundering the cargo, 
and not for the purpose of keeping her.

I t  was contended for the plaintiffs that to con
stitute a seizure of a vessel there must be a taking 
possession wi h intent to keep i t  as one’s own, and 
not merely for purposes of plunder; and in support 
of this contention certain passages from well- 
known text writers were cited. In  Phillips on 
Insurance. 3rd edit., vol. 1, sect. 1108, i t  is said 
bpeaking of loss by capture, that “  by capture is 
meant the taking possession of property w ith the 
purpose of appropriating i t  to the captor’s own 
use, by which i t  is distinguished from a mere de
tention w ith the design of ultimately liberating 
the property, as in  the case of an embargo.”  For 
this position the case of Black v. M arine Insurance  
Company (11 Johnson’s American Rep. 287) is
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cited. The author also says : “  A  seizure is equi
valent to a capture, as i t  is made w ith  the inten
tion of depriving the owner of his property in  the 
subject.”  But a lit t le  further on, sect. 1110, the 
author remarks : “  The word * capture ’ is of itself 
broad enough to comprehend any forcible seizure, 
arrest, or detention, which may be lawfully insured 
against.”  Moreover, in B lack  v. M arine Insurance 
Company, the court said: “ Seizure may, in 
general, be applicable to a taking or detention for 
the violation of some municipal regulation.”  In  
Marshall on Insurance, 4th edit., p. 394, i t  is said : 
“  Capture is when a ship is subdued and taken by 
an enemy in  open war, or by way of reprisals, or 
by a pirate, and with in tent to  deprive the owner 
of it .  Capture may be w ith in tent to possess 
both ship and cargo, or only to seize the goods of 
the enemy, or contraband goods, which are on 
board a neutral ship. The former is a capture of 
the ship in  the proper sense of the word; the 
la tte r is only an arrest and detention, w ithout any 
design to deprive the owner of it .”  In  Parsons 
on Insurance, vol. 1, p. 584, i t  is stated that 
“  ‘ Capture,’ or its  equivalent * seizure,’ means a 
taking w ith in ten t to keep : ‘ arrest ’ or ‘ deten
tion,’ a taking w ith in tent to return the th ing 
taken, as where a ship is arrested by an embargo, 
or stopped fo r search, or detained in a port by an 
actual blockade thereof, or perhaps by being law
fu lly  restrained from entering her port of destina
tion.”  A t another page, p. 576, the author says : 
“  I f  a seizure which (becomes a capture, i f  i t  be 
intended to take from the owner the property 
seized), &c.,”  which is hardly consistent w ith  the 
previous definition of seizure.

Several cases were cited which had but a very 
remote bearing on the point in  dispute. The 
only one i t  is necessary to mention is that 
of Bodocanachi v. E ll io t t  (28 L . T. Rep. N. S. 
840; 2 Asp. Mar. Law Cas. 21 ; L . Rep. 8 C. P. 
649), in which case Brett, L .J .—then Brett, J. 
— in the course of his judgment says (at p. 
848 of L. T. Rep. and at p. 670 of L . R ep.): 
“  Capture means the hostile seizure of goods with 
in tent to deprive the owner of them ; ”  upon which 
i t  is to be observed that, in  the opinion of that 
learned judge, seizure plus the in tent to deprive 
the owner of goods is equivalent to capture; from 
which i t  follows tha t the in tent to deprive the 
owner of the goods is not implied in  the word 
“  seizure.”  The ordinary and natural meaning of 
“  seizure ”  is a forcible taking possession. This 
was admitted by M r B u tt; but he contended that 
the word “  seizure ”  had acquired a peculiar conno
tation in insurance law, and was in fact a 
technical term involving an in tent by the person 
seizing to keep possession of the vessel as his 
own. In  support of this proposition he relied on 
the passages above cited, and submitted that 
in  th is case what the natives had done was 
an arrest and not a seizure. In  my opinion the 
word “  seizure ”  must be taken in its ordinary and 
natural meaning, and is not a term of art. The 
passages I  have cited from Phillips certainly do 
not prove that the word has any technical mean
ing ; and the case of B lack  v. M arine  Insurance  
Company (ubi sup.), which that author cites in  
support of his view as to the meaning of capture, 
showB, i f  anything, that seizure is a general term 
capable of a very wide meaning. Marshall 
seems to recognise two meanings of the word 
“  capture,”  bu t certainly doeB not assert that the

more restricted meaning is tha t in  which alone 
the word is understood in insurance law. The 
passages from Parsons are not more defin ite : and 
that from the judgment of B rett, L .J . is rather 
in  favour of the defendants. The seeming con
fusion in some of these passages arises from the 
desire of the authors in question to give a distinct 
and different meaning to such words aB “  cap
ture,”  “ seizure,”  “ arrest,”  “  detention,”  _ “ re 
s tra in t;”  and the impossibility of accomplishing 
the task is shown by their attempts to distinguish 
between “  arrest,”  “  restraint,”  and “  detention.”  
I  have no doubt that the word “  seizure,”  like  
many other words, is sometimes used w ith a more 
general, and sometimes w ith a more restricted 
meaning; and whether i t  is used in a particular 
case w ith the one meaning or the other depends 
not on any general rule, but on the context and 
the circumstances of the case.

This brings me to the consideration of the

folicy sued on, and after reading i t  carefully 
cannot find any indication that the word 

“  seizure ”  is used in  any but its ordinary 
and general signification. Indeed the words 
“  free from capture and seizure, and the con
sequence of any attempt thereat, point to 
the more general meaning of the word “  seizure,”  
since, in  the case of an unsuccessful attempt 
at seizure, i t  must obviously be d ifficu lt to 
say what the intention was of those who made 
the attempt. In  th is particular case, i f  the 
natives had been beaten off by the master and 
crew, i t  would have been far from easy to 
determine what the ir intention was w ith regard 
to the vessel, although i t  m ight have been easy 
to determine what their intention was w ith regard 
to the cargo. As to the contention tha t there 
was an arrest, the action of the natives cannot, to 
my mind, be correctly so described ; although, i f  
the ir act amounted to a seizure, i t  is immaterial 
whether i t  was or was not an arrest, unless these 
terms are mutually exclusive, which I  do not th ink  
they are. In  tru th  the natives neither intended 
to keep possession of the vessel as their own, nor 
to return i t  to the owners. Their object was 
plunder, and to facilitate that object they seized 
the vessel, not caring what became of i t  a fter 
their main object—that of plunder—was effected. 
Being clearly of opinion that the acts of the 
natives amounted to a seizure w ith in the meaning 
of the warranty, I  must direct the ve rd ic t and 
judgment to be entered fo r the defendants w ith  
costs.

Judgment fo r  the defendants.

Solicitors for the p la in tiff, P arke r and Co. 
Solicitors fo r the defendants, Waltons, B u lb , 

and W alton.
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PROBATE, D IVO R C E, AND  A D M IR A L T Y  
D IV IS IO N .

ADMIRALTY BUSINESS.
Tuesday, J u ly  I I ,  1882.

(Before S ir R. Phillimoee).
T he Cricket ; T he E ndeavour, (a). 

L im ited  lia b ility  — C ollis ion  — L ia b ili ty  o f part 
owners.

I n  an action by shipowners to l im it  the ir l ia b ility  
in  respect o f a  collis ion w ith  the ir vessel, and  
where i t  appeared that the master, who was on 
board at the time o f the collision, was a  pa rt 
owner, and the collision occurred wi'hout, the 
negligence or p r iv ity  o f the remainder o f the 
owners, they have a r ig h t to have the ir l ia b il ity  
lim ited, with, a reservation, o f any r ig h t o f action 
there may be against the master personally m  
respect o) his negligence.

T his was an action brought by the owners of the 
Cricket, a barque of 320 58 tons register, against 
the owners, master, and crew of the steam-tug 
Endeavour, for lim itation of liab ility  in  respect or 
a collision between these vessels.

The Cricket, while on a voyage from Middles- 
boro’ to Parnahiba, in  the Brazils, came into 
collision on the 1st Dec. 1881 w ith  the steam-tug 
Endeavour, then ly ing  at anchor off Kingstown. 
Shortly afterwards the Endeavour sank, and was 
lost, w ith her coal, provisions, and sundry effects 
of her master and crew, but no loss of hie or 
personal in ju ry  was thereby sustained.

On the 3rd Dec. 1881 an action in  rem  was 
commenced by the owners of the Endeavour 
against the present plaintiffs. The presen 
p la intiffs entered an appearance in that action, 
and admitted the ir liab ility  for the damages 
caused by the collision subject to a reference o 
the registrar and merchants to assess the amoun .

The registrar, by his report dated the 8th Marc 
1882, found that there was due to the owners ot 
the Endeavour 31121. 3s. 6d. and interest. .

The plaintiffs in  the present action, in  the ir 
statement of claim, pleaded that the collision w 
not caused by or w ith the actual fault or Pr^vl j 
of any of the p laintiffs, and that the regis ere 
tonnage o f the Cricket calculated according to 
provisions of the Merchant Shipping Acts wa 
320.58 tons and no more. The plaintiffs offered 
to pay in to court the sum of 2564Z. 1 3 s., being • 
per ton on the registered tonnage together w itn
interest. • „ „ „

The defendants alleged that the colhsionwas 
caused by the negligence o f one of the P1»*“ 1 
who was on board the Cricket at the time, g 
the master and a part owner. .

The p la intiffs produced the managing .
a witness, who proved that he was t  e 
twenty-four sixty-fonrth shares, and 
other shares were held by other plaintiffs, but 
that none of the plaintiffs save t  ™  
James Cranch, were on board at the time ot th

COjS T q  0. (w ith him Nelson), fo r the defendant^, 
submitted that iu order to exempt the P ^
from lia b ility  beyond 81. per ton' J ,  without 
■bow that the loss and damage occurred without 
the fault or p riv ity  of the owners or any ot 
them. There was no evidence that J a m e s___

W  Reported by J. ^

had not been gu ilty  of negligence, although he 
was one of the owners and master at the time of 
the collision. A fte r the owners have paid 81. per 
ton the master is liable in  personam fo r the 
difference.

Phillim ore , fo r the plaintiffs, contra.—The fact 
of the master being owner does not affect the 
question of lim ited lia b ility :

The Spirit of the Ocean, 12 L. T. Rep. N. S. 239; 2 
Mar. Law Cas. O. S. 192.

Even where one of the owners is master and has 
occasioned the loss by his negligence, the other 
owners are not liable beyond the statutory l im i t : 

Wilson v. Dickson, 2 Barn. & Aid. 2.
Hall, in reply.— A ll that was decided in  W ilson  

v. Dickson (ob i sup.) was, that where owners are 
sued collectively the fact that one of them is 
personally responsible for the collision w ill not 
deprive them, as a body, of their r igh t to lim it 
their liab ility. Under any circumstances the decree 
ought not to preclude the defendants from the ir 
r igh t of recovery against J. Cranch, and I  would 
suggest that, if  the court should decide against 
my contention, words should be inserted in the 
decree reserving my righ t against that p la in tiff.

S ir R. Phillimore pronounced that the owners 
of the vessel Cricket were entitled to lim ited 
liab ility  according to the provisions of the Mer
chant Shipping Act 1854 and the Merchant 
Shipping A ct 1832, and that, in  respect of loss or 
damage to ships, goods, merchandise, or other 
things, caused by reason of the improper naviga
tion of the said vessel Cricket on the occasion of 
the collision between that vessel and ihe steam
ship the Endeavour on the 1st Dec. 1881 the 
owners of the said vessel Cricket were answerable 
in damages to an amor nt not exceeding 25641.13s., 
and such sum being at the rate of 81. for each ton 
of the registered tonnage of the said vessel 
Cricket w ithout deduction on account of engine 
room, without prejudice to any rig h t of action the 
defendants m ight have against the p la in tiff James 
Cranch, the master of the said vessel. A nd 
he ordered that the defendant should have his 
costs.

Solicitors fo r the plaintiffs, P ritch a rd  and Sons, 
agents for Bateson, B rig h t and W arr, Liverpool.

Solicitors for the defendants, Lowless and Co.

Nov. 16 to 21, 1882.
(Before S ir R. P h illim o r e  and T r in ity  M asters.) 

T h e  Benares, (a)
C ollis ion-L igh ts —  Speed-Regulations f o r  p re 

venting collisions— Infringem ent—  A r ts .3, 18.
A steamship, approaching another vessel so as to 

involve risk o f collision, m ay be ju s tifie d  in  
keeping her engines going f u l l  speed ahead, where 
she is placed in  a position o f danger by the neglect 
o f the other vessel to exhibit one o f her lights  
w hilst showing the other.

T his was an action in  rem, in s titu te d  b y  the 
owners of the steamship Gerarda against the 
W a n e  Benares a. d her fre ig h t to  recover the 
damaees sustained by the Gerarda in  a collis ion 
which took place ber.ween th a t vessel and the
—rTp^nrted by J. P. ASpinall and F. W. Eaikes Esqrs.,(a) Reported v y o .  BoxriaterB.at.Law.
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Benares on the 24th Oofc. 1882 in  the English 
Channel.

The case on behalf of the plaintiffs was, that 
the Gerarda, a steamship of 1082 tons register, 
bound at the time of the collision on a voyage 
from  Shields to Genoa w ith a crew of twenty- 
three hands and a cargo of coals, was, shortly 
before 3 30 a.m. on the 24th Oot. 1882, in the 
English Channel, the St, Catherine’s L ig h t 
bearing about N .W . [  W ., the wind being a strong 
breeze from about the south. The Gerarda 
was at the time under steam, making about seven 
knots and heading about W. by N . Under these 
circumstances those on board the Gerarda 
observed a green lig h t about three-quarters o f a 
m ile off, and bearing about a point on the port 
bow, and immediately after what appeared to be a 
white lig h t was seen near the green ligh t. The 
helm of the Gerarda was then starboarded and 
steadied, and the tw o vessels were thus brought 
green lig h t to green light. D irectly  afterwards 
the vessel herself (which proved to be the Benares) 
was seen at no great distance, and it  was also seen 
that, though no red lig h t was visible, the port 
side of the Benares was open, and there was 
danger of collision. The helm of the Gerarda 
was at once put hard-a-starboard, and her engines 
kept going to assist the helm, and she paid off 
quickly ; but the Benares coming on struck the 
Gerarda on the starboard side abaft the engine 
room, cu tting  her down below the water’s edge, 
and some hours afterwards the Gerarda sank, a 
portion of her crew saving themselves by clim b
ing on board the Benares before the vessels 
separated.

In  the statement o f defence i t  was alleged that, 
under the circumstances aforesaid, the Benares, 
a four-masted iron barque of 1646 tons register, 
was in  the English Channel ofif the Isle of W igh t 
bound on a voyage from Calcutta to London. 
She was proceeding under topsail and main top
gallant sail and fore-topmast staysail, steering on
E. by S. courso and making about six knots. A  
good look out was being kept on board, and her 
regulation ligh ts were burning brigh tly  and duly 
exhibited. Under these circumstances the mast
head ligh t of the Gerarda was seen about a point 
on the port bow and from three to four miles 
distant. Shortly afterwards the red ligh t was 
seen and then the green ligh t, the ted lig h t being 
shut in. The Benares was kept on her course 
u n til a collision was inevitable, when her helm 
was put hard-a-starboard in  order to ease the 
blow, but immediately afterwards the vessels 
came into collision as above described. The 
defendants alleged tha t the collision was caused 
by the Gerarda, which was a steamer, improperly 
neglecting to keep out of the way of the Benares, 
and they counter-claimed for the damage sustained 
by the ir vessel.

The action came on fo r tr ia l on the 16th Nov., 
when witnesses were examined on both sides.

The main point in dispute was whether the 
Benares had her red ligh t exhibited or not. The 
pla intiffs ’ witnesses stated that when they got on 
board the Benares after the collision they saw 
tha t the red lig h t was not in its  proper place, but 
was actually in the lamp house, and had ju s t been 
trimmed or was being trimmed. This was denied 
by the defendants’ witnesses, who stated that i t  
was in its place, and burning brightly .

B utt, Q.O. (w ith him W. G. F . P h illim ore ) fo r 
the pla intiff.—The evidence is conclusive that the 
Benares had no red ligh t, and, further, that her 
green lig h t was not in its proper place. The 
regulations fo r preventing collisions have thus 
been infringed, and i t  was this infringement 
which caused the collision. The faot that the 
Gerarda kept her engines going is, under the 
circumstances, justifiable.

G. H a ll, Q.O. (w ith him B u c k n ill and Kennedy) 
forthe defendants.— I t  was the duty of the Gerarda, 
being a steamer, to keep out of the way of the 
Benares. This she failed to do, because a good 
look-out was not kept on board of her. She 
admits that she kept her engines going through
out. The Benares had her propor side lights duly 
exhibited.

B u tt, Q.C. in  reply.
S ir R obert P h illim ore .—This is a case of 

collision which took place about 3.30 a.m. on Tues
day the 24th Oct. in  this year between a steamship 
and a sailing ship in the English Channel. The 
direction of the wind was about south. The 
vessels which came into collision were a screw 
steamship called the Gerarda, of 1082 tons 
register, bound from Shields to Genoa w ith a 
crew of twenty-three hands and a cargo of coals, 
and a four-masted iron barque of 1646 tons 
register called the Benares, on a voyage from 
Calcutta to London, laden w ith  a general cargo and 
manned by a crew of th irty -tw o  bands all told. The 
Benares ran into the starboard side of the Gerarda  
abaft the engine room and sank her. The action in 
this case was brought by the owners of the 
Gerarda, who contended that the collision was 
oaused by the Benares not having a red lig h t duly 
exhibited and burning. On the other band the 
defendants contended that the collision was 
caused by the improper navigation of the Gerarda 
which, being a steamer, should have kept out of 
the way of the Benares. Now, undoubtedly i t  
was the duty of the Gerarda, being a steamship, 
to get out of the way of the Benares, but i t  was 
also the corresponding duty of the Benares to 
exhib it a proper red ligh t in order to apprise the 
Gerarda of her position. We are of opinion that 
the evidence establishes that a red lig h t was not 
duly exhibited on board the Benares. I t  is to be 
borne in mind that the Gerarda was entitled to 
have a red ligh t exhibited not only at the time of 
the collision, or a few minutes before, but also for 
a reasonable time before the happening of the 
collision, in  order that the Gerarda m ight be 
enabled to properly conduct her navigation. This 
being so, we are of opinion tha t the Benares was 
to blame for the absence of this red ligh t. Now 
as to the statement of defence and counter-claim 
of the Benares, i t  simply comes to this, that a good 
look out was not kept on board the Gerarda. A  
careful consideration of the evidence leads us to a 
contrary conclusion. We th ink there was a 
proper look-out kept on board the Gerarda. I t  now 
remains to be considered whether the Gerarda 
was or was not to blame for continuing her speed 
of seven knots an hour after there was danger of 
collision. I t  was the duty of the steamer under 
the rule to slacken her speed, unless i t  is shown 
that the circumstances of the case made a depar
ture from the regulation necessary. Now, in our 
opinion, the Gerarda, having seen the green lig h t 
only, was r ig h t in  starboarding and in  keeping on
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at fu ll speed, this departure from the regulations 
on the part of the Gerarda being necessary to 
avoid collision. Had the Gerarda seen the red 
lig h t of the Benares, th is departure from the 
regulations for preventing collisions would not 
have been justified. The more the case is con
sidered the more clearly i t  appears that the 
absence of the red lig h t on board the Benares 
was the sole cause of the collision. Accordingly, 
I  pronounce the Benares alone to blame for the 
collision.

Solicitors for plaintiffs, T. Cooper and Go.
Solicitors for defendants, P ritcha rd  and Sons.

M onday, Jan. 15, 1883.
(Before S ir i t .  P h illim ore  and T r in ity  M asters.)

T he U nited  Service , (a)
Towage—Contract—Im plied  term—Notice restrict

in g  l ia b i l i ty —Statutory bye-law—Negligence 
Damage—S tranding— The Harbours, Docks, and 
Piers Clauses A c t 1847—the Great Yarmouth 
P ort and Haven A ct 1866.

A  term  in  a towage contract by which owners of 
tugs exempt themselves fro m  lia b ility  as to 
damage or loss occasioned by the n- gligence or 
de jau it o f the ir servants, covers damage occa
sioned in  consequence o f the act o f the master 
tak ing in  tow too many vessels at a time in  con
travention o f a regular ly  constituted bye-law of 
th e p o rt in  which the towage takes place, even 
where the number o f vessels causes the tug to be 
o f insufficient power f o r  the service.

The steam-tug U 8 . was engaged to tow the B . B. 
down the r ive r a t Y., and out to sea. As the 
U. 8. proceeded she took other vessels in  tow, 
eventually having seven in  tow at the same time. 
B y  a regulation made by the harbour or pier 
master under the Harbours, Docks and Piers 
Clauses Act 1847 and the Great Yarmouth Port 
and Haven Act 1866, a tug is forb idden to take 
more than six vessels in  tow at the  ̂ same time. 
The owner o f the B. B. had previously to the 
towage received a notice fro m  the owners o f the 
TJ. 8 . exempting them fro m  any lia b ility  m  
respect o f any damage caused by the negligence 
or default o f the ir servants, which was admitted 
to fo rm  p a r t  o f the towage contract. On the way 
out to sea the p ie r master wartred the master oj 
the tug tha t he had too many vessels m  tow. 
The tug nevertheless proceeded, and when at the 
entrance o f the harbour the B. B . stranded, ana 
became a to ta l wreck. , ,

Seld, that the owners o f the T7. 8. w e re  protected by 
their notice from  liab ilty  fo r  the damage to the
B . B .

T his was an action brought by the owners of the 
fishing smack Bed Bose to recover damages lor
injuries sustained whilst being towed by the ug
United Service. , „ , ■

The p la in tiff’s re-amended statement of clai 
was so far as is material as follows :

1- The plaintiff was on the 2nd Nov. 1881 the of
the fishing smack lied Rose of the and i ” .
Great Yarmouth, which is a harbour »ithm the meaning 
°f the Harhonrs, Docks, and Piers Clauses Ac •

2. The defendants are the owners of gtram-tugs in the 
same port, and, among others, of the steam-tug Unitea
Service. _________ -_____

Beported by J. I ’ . AsfikaLL and F. W. Baiees, Esqrs.,
Barristers-at-Law.

3. On the afternoon of the 3rd Nov. 1881, the United 
Service was lying moored at the quay at Great Yarmouth, 
alongside the brigantine Hannah, when the plaintiff 
requested the master of the United Service to take in 
tow the Red Rose and tow her to eea. The United 
Service shortly afterwards came down the river and 
harbour at Yarmouth, towing the Hannah to eea. and 
when alongside the Red Rose a line was sent by the 
master of the United Service on hoard the Red Rose, to 
which the Red Rose’s orew made the la tter’e tow rope- 
fast. This tow rope was then hauled on board the 
United Service and made fast, and th« United Service 
prooeeded to tow the Hannah and Red Roseside by side.

4. This is the ordinary way in which oontraots for 
towage to sea are made by the defendants’ servants on 
their behalf. In the ahsenoe of mention of any speoial 
Bum there is a usual towage price, whioh the owner of 
the towed vessel thereby binds himself to pay, and the 
servants of the defendants show that they undertake the 
towage by sending their line on board the vessel to be 
towed.

5. Shortly after the Red Rose had been thus taken in 
tow, two other vessels were taken in tow by the United 
Service, and were towed side by side astern of the
Hannah and the Red Rose.

6. The wind was from about south by east half east, 
blowing strong into the entrance of the river, and the 
tide was flood. In these oireumstanoes the United 
Service had not, though her engines and machinery were 
in good order, power enough to tow more than the 
vessels she had in tow. Notwithstanding this, the 
United Service proceeded to take in tow, besides the 
four vessels already mentioned, two other vessels, which 
were arranged side by side behind the two previous vessels 
and finally a seventh vessel.

7. This seventh vessel was taken in tow in breaoh of 
one of the directions or regulations duly given or made 
by the harbour master or pier master, under the 
Harbours, Docks, and Piers Clauses Aot 1847, and the 
special Act, the Great Yarmouth Port and Haven Aot 
1866. Such direction or regulation is as follows : “  No 
steam vessel used for the purpose of towing vessels shall, 
at any one and the same time, tow, or have in tow, or 
aid or assist in towing, more than six vessels, and that 
such vessels in tow shall not, at any time, exceed more 
than two vessels abroad”  Public notice is given of 
these directions and regulations, which are well known 
to the plaintiff and to the defendants, and to ship owners 
at Great Yarmouth generally, and were binding upon the 
defenc ants and their servants.

8 As the veeBels approached the mouth of the harbour 
the wind and tide and the sea meeting them proved too 
strong for the United Service with so many vessels in 
tow and she was unable to make head against the wind, 
tide’ and sea, by reason of the number of tne vessels in 
tow ’ and her orew, though a sufficient orew, were not 
numerous enough to get and keep all the ropes of the 
vessels in tow, in their proper positions over the stern, and 
several of the vessels in tow, including the Red Rose, were 
carried out of their oourse on the north shore and took 
the ground, and the Red Rose in particular so took the 
ground that she could not be got off, and became a total 
wreck and was lost.

q .piie master of the United Service, in taking and 
keeping so many vessels in tow, disobeyed the directions 
of the harbour master and pier master, and did not 
regulate his vessel according to the directions of the 
harbour master and pier master, made in conformity 
with the Harbours, Docks, and Piers Clauses Act 1847, 
and the speoial Act, for as much as he did not obey the 
directions and regulations mentioned in paragraph 7, 
whioh had been duly served upon him, or of which he had 

, and further, forasmuch as he disobeyed or 
neglected to comply with the oral directions of the 
harbour master and pier master, direotmg him that he 
bad too many vessels in tow, and requiring him to leave 
“  “  0f  them at the pier and tow them out afterwards.

10 The plaintiff claims to recover the damage 
occasioned by such wreck and loss

11 The defendants rely upon the following notice

g l“eNotioeh to shipowners, fishing boat owners, ship
master- aDd others. The Great Yarmouth Steam-tug 
rWioanv Limited, owners of steam-tugs, Victoria, 
Untied Service, Hxpress, Meteor Sailor, Star, Pilot, and 
Andrew Woodhouse, respectfully give notice that they



56 MAEITIME LAW CASES

T he U n ited  Seevice . [ A dm .A d m .]

w ill tow Teasels, boats, or other orafts by the above 
named steam-tugs on the following conditions only : 
That they are not to be answerable or acooontable for 
any loss or damage whatever which may happen to or be 
occasioned by any vessel, boat, or any of the oargoes on 
board of the same while such vessel, boat, or craft is in 
tow of either of the steam-tugs in the river or at sea, and 
whether arising from or occasioned by any supposed 
negligence or default of them or their servants, or defeot 
or imperfections in the said steam-tugs or either of them, 
or the machinery or any other part of the same, or any 
delay, stoppage, or slackness of the speed of the same 
however oooasioned, or for what purpose wheresoever 
taking place, and that the owner or persons interested in 
the vessels, boats or orafts or of the oargoes on board the 
same so towing, undertake, bear, satisfy and indemnify 
the said tug owners against the same.”

12. The plaintiff admits the receipt of this notice, and 
admits that i t  formed part of the oontraot between him 
and the defendants, but he says that the defendants 
are not protected against his olaim by the terms of this 
notice.

13. The plaintiff says that there was an imolied 
contract in law that ths United Service would not under
take a work beyond her power to perform, and a further 
implied contract in law that she would not aot unlaw
fully or in disobedience of the above mentioned printed 
or written and oral directions and regulations to the 
detriment of the plaintiff, and a further implied oontraot 
that her master would regulate his vessel in accordance 
with the directions of the pier master or harbour 
master.

14. The plaintiff further maintains that the breach of 
duty or misconduct of the master of the United Service 
in  taking an exoeesive number of vessels in tow was not 
one of the matters excepted by the said notioe.

The defendants in  their statement of defenoe to 
the re-amended statement of olaim, pleaded as 
fo llows:

1. W ith  reference to the 6th paragraph of the 
amended statement of olaim, the defendant« deny that in 
the circumstances there n stated the United Service had 
not power enough to tow more than the v  Be ds whioh she 
then had in tow. On the contrary the United Service 
had power enough to tow ull the vessels whioh she took 
in tow.

2. W ith  reference to the 7th paragraph of the amended 
statement of claim, the defendants ueuy that the said 
vessel was taken in tow in breach of the said bye law or 
regulation. They deny that the said bye-laws or regu
lations were duly made by the authorities of the harbour, 
or that the same were made under the Harbours, Ducks, 
and Piers Clauses Aot 1847, and they deny that suoh bye
law or regulation was in the words or to the effect set 
forth in the 7th paragraph. Ths defendants further say 
that the said by e-law or regulation was ultra vires and 
invalid, and was not binding npon the defendants or their 
servants.

3. Even i f  the defendants were gu ilty  of the alleged 
breach of the bye-law, and in jury to the Red Rose 
resulted from the alleged breach, nevtrtheiesB no cause 
of action thereby accrued to the plaintiff, nor did he 
beoome entitled hereby to maintain this action against 
the defendants to reoover damages for an injury resulting 
from such alleged breach of the said bye-law.

4. The alleged in j ury to the Red Rose was not the con
sequence of the alleged breach of the said bye-law, nor 
was the same oaused by the United Service taking in tow 
more than six vessels.

5. W ith  reference to the 8th paragraph of the amended 
statement of olaim, the defendants say that the inability 
of the United Service to make head against the wind, 
tide, and sea was not caused by the number of the vessels 
in tow, or by her crew not being numerous enough to get 
and keep all the ropes of the vessel in tow in their proper 
position over the stern, or by any negl gent act or 
omission on the part of the defendants or their 
servants.

6. The crew on board the Red Rose set too much 
aanvas on her, and let her get too much to leeward, 
having regard to the direction and foroeof the wind and 
her relative position towards the United Servioe and the 
other vessels then in tow, and thereby materially con
tributed to the stranding of the Red Rose.

7. The in jury to the Red Rose was also brought about 
by the negligence and improper eonduol of the crews on 
board the Dolphin, Flash, and Oalateat then also in tow, 
Betting too much canvas, and also m steering those 
vessels so as to let them go too muoh to leeward.

8. W ith reference to the 9th paragraph of the amended 
statement of claim,the defendants deny that the master of 
the United Service disobeyed any verbal directions of the 
harbour master or pier master, or that the master failed 
to regulate his vessel according to the directions mentioned 
in the said paragraph. The defendants deny that even if  
the harbour master or pier master did give any such direc
tions the same were heard or understood by the master 
of the United Service, and they deny that even i f  the 
said directions had been obeyed, such obedience would 
have averted the stranding of the Red Rose; on the 
oontrary, suoh obedience would have resulted in the 
stranding of all the smacks then in tow. Even if  the 
master of the United Service did disobey the said verbal 
directions of the harbour master or pier master, never
theless no cause of action accrued thereby to the plaintiff, 
nor did he beoome thereby entitled to maintain this 
action against the defendants to reoover damages for 
au injury resulting from such alleged disobedienoe of such 
dir-otions.

9. The defendants do not admit the damage alleged to 
have been sustained by the plaintiff by the alleged wreck 
or loss.

10. W ith reference to the 11th and 12th paragraphs 
of the amended statement of claim, the defendants rely 
on the said notice as forming part of the contraot 
between the plaintiff and defendants, and repeat the 
same, and plead i t  as a defence to all the matters and 
causes of action set forth and alleged in the amended 
statement of claim, and say that the defendants are by 
the terms of such notioe, protected against the claim of 
the plaintiff.

11. W ith reference to the 13th paragraph of the 
amended statement of olaim, the defendants say that 
there was no implied oontraot in law that the United 
Service would not aot in disobedience of the said 
direciions and regulations to the detriment of the plaintiff 
and that there was no implied oontraot in law that the 
master would regulafe his vessel in accordance with the 
directions of the p er master or harbour master.

12. W ith reference to the 14th paragraph of the 
amended stat-ment of claim, the defendants say thatthe 
breaoh of duty or misconduct of the master of the United 
Service (if any Buch were committed) in taking more 
than six vessels in tow was one of the matters excepted 
by the said notice.

B utt, Q.O (with him P hülim ore), in  opening 
the case for the plaintiffs, stated briefly the facts 
of the case.—The tng  U n i ed Service had been 
engaged to tow two vessels (of which the Bed Rose 
was one) out to sea. The tide was then setting up, 
and the wind about S. by E. As the tug proceeded 
dowu the river she took other vessels in  tow, and 
before she breasted the lifeboat house she had six 
vessels in tow. She then eased and took a seventh 
in  tow astern of the others. As the tug proceeded 
out to sea the pier master hailed the master of the 
tug  that he had too many vessels in  tow, and that 
he should leave some of them at the pier and 
re turn for them when he had taken the remainder 
out to sea. The master of the tug  however said 
that i t  was a ll righ t, and tha t he could manage 
them all. The seventh vessel had been taken in  
tow in breaoh of the regulations made by the 
harbour master or pier master as in the 7th para
graph of the re-amended statement of olaim set 
forth. Besides this, the master of the tug  had 
disobeyed the oral directions of the pier master. 
The pier master and the harbour master were in  
the same category in the A ct of Parliament (the 
Harbours, Docks, and Pier Clauses A ct 1847, 10 
& 11 V iet. o. 27). The authority of the pier 
master extended up tho river, and was collateral 
w ith the authority of the harbour master. He 
further maintained that there was (1) an implied
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contract in  law that the United Service would not 
undertake a work which was beyond her power to 
perform ; (2) an implied contract in  law that she 
would not act unlawfully or in disobedience of the 
printed or oral directions and regulations to the 
detriment of the p la in tiff; and (3) an implied 
contract that her master would regulate his vessel 
in  accordance w ith the directions of the pier 
master or harbour m aster; and further, that the 
breach of duty or misconduct of the master ot the 
United Service in  taking an excessive number or 
vessels in tow was not one of the matters excepte 
by the said notice.

Before any evidence was given on either side,
Webster. Q.C. (w ith  him  H a ll, Q 0. and W itt), for 

the defendants, subm itted that, tak ing the facts 
stated by the pla in tiffs, and appearing in  the 
statement of claim  as adm itted, the defendants 
were thereon en titled  to judgm ent. The pla in tiffs 
adm it tha t the terms of the notice form  part ot 
the  towage contract. That notice covers a 
damage, however occasioned. A ssum ing for sa e 
of argum ent tha t the master of the tu g  by taking 
a seventh vessel,in tow broke the bye-law made 
by the harbour master or pier master as alleged in 
the 7th paragraph o f the re-amended statement ot 
claim, nevertheless the notice covered the breach 
of tha t bye-law. These same regulations and also 
the notice given by the tu g  owners have already 
been discussed :

Symonds v. Pain, 30 L. J. 256, Ex.
The liab ility  of the company was restricted by 
the ir notice, which was an express term in the 
towage contract. A  contractor may always 
exempt himself from a common law lia b ility  tor 
negligence by an express term or notice :

Peninsular, $c.. Steam Company v. Shand, 12 
L. T. r ’ p. N. s. 809 ; 2 Mar. Law Cases U. s>. 
244; *3 Moore P. C. N. S. 272.

Negligence resulting in the infringement of bye
laws or regulations made tinder the authority o 
an A c t of Parliament or Order in Council can be 
put on no higher ground than ordinary negligence 
at common law, because the mere breach o a 
statute does not give a cause of action:

Stevens v. Jeacocke, 11 Q. B. 731.
The fact that a mere breach of a bye law made 
under a statute has caused damage does not vest 
a r ig h t of action in  the party suffering the damag 
against the person gu ilty  of the breach :

Atkinson v. Newcastle, SfC., Waterworks Company, 
36 L. T. Rep. N. S. 761; 2 Ex. Div. 441.

In  the present case the tug owners are protected 
not only from the negligence of the master o 
the tug, but also from any w ilfu l act and de fau lt.

Taubman v. The Pacific Steam 
26 L. T. Rep* N. S. 704; 1 Asp. Mar. Law Uses
336.

Even i f  the tug owners are not protected by the 
terms of their notice from liab ility  for the breach 
of an implied condition precedent, in this case 
there is no breach of such a condition, for the 
alleged negligence of the master was committed 
after the towage contract, had commenced :

Steel v. State Line Steamship Company, 37 L T. Rep. 
N .S. 333; 3 Asp. Mar. Law Cas. 516, 3 App. 
Cas. 72. ,

B utt, Q.C. and D r. P hillim ore , contra, argue 
tha t the towage contract was made according 
the law a t the tim e existing. Whetbe

mined by statute or otherwise, i t  was an implied 
term that the tug should not take more vessels in  
tow than she was capable of taking in safety. 
Whether the statute applied or not, the implied 
term exists : (1 Maude & Pollock,357.) Theowners 
of the tug could not protect themselves against 
the unsoaworthines of the tug. Ou the authority 
of Steele v. State L ine Steamship Company 
(37 L. T. Rep. N. 8. 333 ; 3 App. Cas. 72; 3 Asp. 
Mar. Law Cases. 516) they argued tha t there was 
an implied warranty that the tug should be “  tow
worthy.”

Webster, Q 0. in  reply. Cur. adv.vu lt.

Jan. 23.— Sir R. P h illim ore .—The question 
which I  have now to decide is an im portant one, 
though lying w ithin narrow lim its. I t  arises in 
an action fo r breach of contract brought by the 
owner of a smack against the owners of a steam- 
tug engaged to tow the smack The facts which 
[ have to deal w ith are set forth in  the allegations 
in the p la in tiff’s statement of claim. They have 
not been proved, but are admitted as true by the 
defendants for the sake of argument in order that 
the legal question which arises may be decided. 
Thev are shortly as follows. On the 3rd Nov. 
1881 the plaintiff, who was owner of the fishing 
smack Bed Bose, of the port and harbour of Great 
Yarmouth, requested the master of the steam tug 
United Service, belonging to the defendants, to 
tow the Bed Bose out to sea. The United Service 
was at that time ly ing  moored at the quay at 
Great Yarmouth alongside of a brigantine called 
the Hannah, and the Bed Bose was some lit tle  
way lower down the river. In  compliance w ith 
the p laintiff’s request, the United Service, being 
under the command of her master, a servant of the 
defendants, came down the rive r and harbour 
having the H  mnah  in tow, and when alongside 
the Bed Bose she mane that vessel fast to herself, 
and proceeded seawards, having the H annah  and 
the Bed Bose both in  tow side by side. Shortly 
afterwards two other vessels were taken in  tow by 
the United Service, and were towed side by side 
of each other, astern of the Hannah  and the Red 
Bose The wind at this time was blowing strongly 
into the entrance of the river, and the tide was 
flood The engines and machinery of the tug were 
in ¡rood order,and she appeared able to manage the 
four vessels w hich she already had in tow, butcould 
do no more. She proceeded however to take in 
tow two other vessels, besides the four already 
mentioned, and finally a seventh vessel. As the 
vessels approached the mouth of the harbour the 
wind and sea proved too strong for the tug w ith 
"  manv vessels in tow; the tow-ropes got out of 
order and ultimately the Bed Bose was carried 
nnt of her course, took the ground so that she

n  „ „ f  he ect off, and became a tota l wreck. 
C°Por°h is losgs the p la in tiff claims damages. The 
seventh vessel was taken in tow m breach of 
a regulation duly made by the harbour master or 

•»m aster under the Harbours, Docks, and Pters 
Hanses Act 1847, and the special act, the Great 
Verm outh Port and Haven Act 1866, a regulation 
which forbids a tug to take more than six vessels 
in tow at once. The mas er of the tug moreover 
disobeyed certain oral directions given him by the 
„  er master w ith regard to the vessels he was

. Before entering into the towage contract 
towing- , the plaintiffs had received the 

th . f e M u n ,  w b io t,
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he admits, formed part of the contract: “  Notice 
to shipowners, fishing boat, owners, shipmasters, 
and others.—The Great Yarmouth Steam Tug 
Company Lim ited, owners of steam-tugs Victoria , 
United Set vice, Express, Meteor, S ailo r, Star, 
P ilo t, and Andrew Woodhouse, respectively give 
notice tha t they w ill tow vessels, boats, or other 
crafts by the above-named steam-tugs on the 
following conditions only, that they are not to 
be answerable or accountable for any loss or 
damage whatever which may happen to or be 
occasioned by any vessel, boat, or craft, or any of 
the cargoes on board of the same, while such 
vessel, boat, or craft is in  tow of either of the 
steam-tugs in the rive r or at sea, and whether 
arising from or occasioned by any supposed negli
gence or default of them or the ir servants, or 
defects or imperfections of the said steam-tugs, or 
either of them, or the machinery, or any other 
part of the same, or any delay, stoppage, or slack
ness of the speed of the same, however occasioned 
or for what purpose wheresoever taking place; 
and that the owner or persons interested in the 
vessels, boats, or crafts, or of the cargoes on board 
the same so towing, undertake, bear, satisfy, and 
indemnify the said tug owners against the same.”  
T he defendants rely upon this notice as protecting 
them against the p la intiffs claim in respect of the 
alleged wrong-doing of their servant, the master 
of the United Service.

The contention of the p la in tiff is that the 
defendants are liable notwithstanding the notice 
—tha6 i t  was an implied term of the con
tract tha t the master of the tug  (1) should 
obey the regulations framed under the statu
tory authority, and (2) should under the general 
law, apart from any statutory rule, take no 
more vessels in  tow thau the tug was com
petent to manage—that this implied condition 
is in the nature of a warranty, and that a breach 
of i t  constitutes something more than the negli
gence  ̂ against which the defendants are protected 
by th is notice. According to the argument of the 
p la in tiff s counsel, the negligence referred to in 
the notice is merely the ordinary negligence of a 
tug master during the performance of a towage 
contract, not a breach of a warranty implied in 
the contract, and that i f  such warranty was 
intended to be negatived, the notice should have 
expressly provided for it. I t  appears to me that 
the only point to be decided is whether or not the 
words in the notice, ‘ ‘ negligence or default of 
. . . the ir servants,”  cover the alleged wrong
doing of the master of the tug in  disobeying the 
statutory regulations, and the directions of the 
pier master, and taking in tow more vessels than his 
tug was competent to manage. I t  is important 
to observe that the tug is admitted to have been 
competent to tow four vessels, and that at the 
time when the performance of the contract began, 
and during the firs t part of such performance, the 
tug was altogether w ith in her r ig h t, the alleged 
un lawfulnessi not occurring u n tilth e  seventh, or 
at least the fifth  and six ih  vessels were taken in
performed contrac  ̂ had already been

the “ ?th ° rities ° ' ted. 1 th ink  the case 
e A v‘ State L ine  Steamship Gompu 

(. App. Gas. 72) was most in  point. 
K « “ *  b' l  ,° !  ladi,1K contained a spec 

w.hlch added negligence of the persons 
e service of the ship to the usual excepted peri

Part of the cargo was damaged during the 
voyage by sea water coming through an insuffi
ciently secured port-hole. I t  seems to have been 
considered tha t i f  the evidence had established 
the fact that the deficiency of the port-hole had 
arisen during the voyage through negligence of 
the crew and was not due to any defect existing 
before the departure of the ship from harbour 
then the ship owners would have been protected 
by the special clause in the b ill of lading. The 
circumstances of the present case seem to me to 
be analogous. I  am of opinion that the alleged 
wrong doing, as i t  arose entirely during the 
performance of the contract, was “  negligence and 
default ”  w ithin the meaning of the notice issued 
by the defendants, and nothing more. I  cannot 
allow that the somewhat subtle distinction 
attempted to be drawn by the p la in tiff’s counsel 
between negligence and breach of a warranty 
im p lic itly  contained in the contract is to be found 
in the circumstances before me, nor am I  able to 
see any material difference between the negligence 
of the master in  breaking a statutory rule, and 
his negligence in breaking the general law. On 
these grounds I  pronounce on the question before 
me in favour of the defendants.

Solicitors for the pla intiff, Ingledew  and Ince.
Solicitors fo r the defendants, P ritcha rd  and 

Sons.

Tuesday, Feb. 20, 1883.
(Before S ir  R obert Ph illim o r e  and T r in ity  

M asteks.)
T he L ancaster, (a)

Salvage—A w ard—Amount.
Where a steamship at great r is k  to herself got 

another steamship off a po in t in  the Bed Sea, 
ninety-five miles fro m  Suez, surrounded by coral 
reefs, and so saved her fro m  probable to ta l loss, 
and then at her request towed her w ith in  a few  
miles o f Suez, the Court on a value o f 62,0001. 
awarded 6000Z.

T his was a sa.vage action b rough t by the owners, 
master, and crew o f the steamship Ossian against 
the steamship Lancaster, her cargo and fre iga t.

The p la in tiffs ’ statem ent o f c la im  was so far as 
m aterial as follows :—

1. The Ossian was a screw steamship of about 1210 tons 
register a t the time the services he re ina fte r s ta t-d  were 
rendered. She was owned by some of the  p la in tiffs , and 
was on a voyage from Suez to Tutic r in  in the East 
Indies in ba llas t, where Bhe was under a cha rte r to  load 
a cargo of sugar for Liverpool, the fre ig h t of which 
amounted to 65001.

2. On Tuesday the 30th May 1882, at about 5 a.m., the 
Ossian was passing down the Red Sea about ninety-five 
miles from Suez, and the wind was from the i f . and N.W. 
blowing a strong breeze with a heavy sea running and 
surf breaking, when those on board the Ossian observed 
the Lancaster, which is a screw steamer of about 1200 
tons register (and which the captain of the Ossian had 
learnt at Suez was in distress) aground at a point of the 
shore which is surrounded by coral reels and atiout five 
m il-s north of the point known as Ras Garib, and as the 
Ossian came near the Lancaster signalled “  Can yon tow 
me off ?”

3. The Ossian at onee made towards the Lancaster 
and when within a short distance brought up by her 
starboard anchor. A boat from the Lancaster with her 
captain in i t  came alongside the Ossian, and i t  being too 
rough and boisterous for the Lancaster's captain to get 
on board the Ossian, the oaptam of the latter vessel

( a)  Reported by J. P. A s p ik a l i  and F. W. R a ik e s , Esqrs.,
Barristers-at-Law.
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managed w ith great difficulty and at nraoh peril to leap 
into the said boat, and it  thereupon, in a heavy sea and 
surf and strong wind, proceeded towards the Lancaster, 
which was boarded by both captains with some difficulty.

4. The captain of the Ossian then ascertained, as the 
facts were, that the Lancaster with a cargo of wheat 
from Bombay for the United Kingdom had been ashore 
as above stated since the night of Saturday the 27th of 
May 1882, that whilst so ashore she had signalled to two 
steamers, both of which had, because of the danger 
attached thereto, refused compliance with her request; 
that she was bumoing and sliding on the rocks, that her 
stern post and bottom were started ; that she was holed 
and making water in the after hold ; that her after 
ballast tank was fu ll of water, and that she had 
jettisoned 300 tons of cargo.

5. Jettisoning the cargo as aforesaid did net at all 
assist in getting the Lancaster off the rooks on which she 
was aground, but, on the contrary, increased the peril of 
her position by enabling the sea and wind to have 
greater power in rolling and bumping her npon the rocks.

6. Both the captain of the Lancaster and the 
captain of the Ossian considered i t  very doubtful, 
owing to her dangerous position, and the state of the 
wind and sea, whether the Ossian oonld possibly succeed 
in getting the Lancaster afloat, and the master of the 
Lancaster being anxious that the Ossia/n should not leave 
her Bide, i f  unable to tow her off, made the following 
offer to the captain of the Ossian, whiohhe accepted :

Tuesday, 30ch May 1882.
“ I  this day offer W. Tiliar, Master Ossian, one 

hundred pounds per day for standing by and rendering 
any service I may need, and as long as 1 may need, but 
not over seven days. In case the ship is gat off, this is 
to be void, and claims seltled by arbitration.”

7. The master of the Ossian then managed, with 
much risk and difficulty, to return to his vessel in the 
Ossian’s life boat, and brought his vessel as near as he 
dared to the Lancaster, in order to endeavour to tow her 
off the rocks. By this manœuvre the Ossian was 
necessarily brought into such dangerous proximity to 
numerous coral reefs that, to prevent her also getting 
aground, which in the then condition of the wind and high 
sea running was imminently probable, she was compelled 
to put out two anohors to seaward. Those on board the 
Ossian then prepared to run a line on board the 
Lancaster. This, after considerable difficulty and risk, 
the sea s till running very high, and the wind being 
strong, they succeeded iu doing, and afterwards in 
connecting the two ships by means of the La/ncaster 
hawser.

8. The Ossian being then under steam attempted to
move the Lancaster, but was obliged to increase the 
pressure in her boilers to upwards of 701bs., and after a 
considerable time succeeded in making the Lancaster 
move, and ultimately in getting her off the reef on which 
she had settled. The Lancaster’s propeller slowly 
reversing she ultimately came off, and was towed into 
deep water by the Ossian. During the assistance so 
rendered the risk and danger to the Ossian was increased 
by her ehaics fouling both her anchors so laid out as 
afore.aid, and in addition the tow rope got foul of the 
propeller, rendering i t  necessary for the mate of the 
Ossian to dive repeatedly in order to cut and clear the 
same. These operations took six hours’ incessant labour 
on the part of a large number of the Ossian’s officers 
and crew, and were effected at great jeopardy to the 
lives and sa ety of some of them. During the whole of 
this time, from the wind and sea prevailing with the 
screw rendered useless, the Ossian was in great peril and 
risk. .

9. The Ossian succeeded in towing off the Lancaster 
at about 4.30 on Tuesday, and then, at the request of the 
oaptain ot the Lancaster, proceeded to take her in tow 
for the port of Suez, then nmety-five miles distant. 
A fter towing her to within afew miles of that port, there 
being a strong head wind and a heavy sea, and the 
Lancaster steering very badly thr"Ughout the towage 
the hawser parted on b ing shortened at the request ot 
the master o the Lancaster, and the Ossian prepared to 
send a fresh hawser aboard, whm the captain of the 
Lancaster intimated that he thought his vessel could 
steam without towing if  the Ossi >n kept by her.

Hi. Owing to the damage the La/neasler had received 
w ile ashore she was so disabled as to make i t  unsafe
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and imprudent for her to proceed alone to Suez, and i t  
was on this account that the master of the Lancaster 
begaed those on board the Ossian. to stand by his ship, 
although she was then so near to Suez, t i l l  he reached 
that place, so as to be ready and at hand to render suoh 
assistance as might bo necessary. This the Ossian did, 
and th■ ■ Lancaster going ahead dead slow reached Suez 
safely in company with the Ossian on Wednesday the 
31st May.

11. The place where the Lancaster went aground is one 
of very great peril. I t  is surrounded by dangerous 
coral reefs, and the Lancaster, owing to the position iu 
which she was lying, was exposed to the fa ll force of the 
wind and sea, and, had not those on board the Ossian 
come to her assistance, the Lancaster, her crew and 
cargo, would probably have been destroyed and lost. As 
i t  was, when the Lancaster arrived at Suez the remainder 
of her cargo had to be discharged, and the vessel had to 
undergo considerable repairs before she was able to pro
ceed on her homeward voyage.

12. The said services were rendered w ith considerable 
skill and promptitude, and with great risk to the oaptain 
and several of the Ossian’s orew, and the Ossian was 
exposed to very great risk and damage iu rendering the 
said services.

14. The Ossian was of the value of 30,000i. In  render
ing the said services her owners incurred damage and 
expenses to the amount of about 4001., and she deviated 
from her voyage and was delayed a considerable time in 
the performance thereof.

The defendants, whilst substantially adm itting 
the services of the Ossian as set forth in  the 
statement of claim, pleaded that the state of the 
weather and the risk and peril to the Lancaster 
and to the Ossian were greatly exaggerated, tha t 
the jettison of the cargo did materially assist the 
Lancaster in getting afloat, tha t the steam power 
of the Lancaster materially assisted the Ossian, 
and that the Lancaster would in  time have floated 
quite apart from any assistance rendered by those 
on board the Ossian.

Feb. 20.—The action came on for hearing before 
the judge, assisted by T rin ity  Masters, npon viva  
voce and printed evidence. The log of the Ossian 
and the protest of her master were put in  by the 
plaintiffs. The value of the Lancaster, her cargo 
and freight, were taken at 62,000i.

My burgh, Q.O. (w ith him L. E  P ike) for the 
plaintiffs. The services to the Lancaster were 
rendered at great peril to the Ossian and those on 
board of her, seeing the dangerous ooral reefs 
which were in the immediate v ic in ity . B u t fo r 
the services of the Ossian the Lancaster must 
have been lost.

CoEn, Q.O. (w ith him M 'Leod, Q.C., and J. P. 
Aspina ll) fo r the defendants.—The rLkandpe ril to 
the salvors have been greatly exaggerated. Had 
the Lancaster continued to jettison her cargo she 
wonld have come off w ithout any assistance.

Myburgh, Q.C. in  reply.
S ir R o b e r t  P h il l im o r e .—This is a most meri

torious case of salvage service. The service was 
rendered by one very large steamer, the Ossian, 
to another very large steamer, the Lancaster. 
W hils t passing along the Red Sea about ninety- 
five miles from Suez, the Lancaster struck upon a 
rock five miles north of the point known as Ras 
Garib. Ooral reefs were all around her at the time, 
and the state of her peril may be taken from the 
captain’s own protest, which gives the epitome of 
the service rendered in words which are true and 
cannot be gainsaid. The material portion of the 
protest commences as follows :—“  Le ft Bombay on 
May 10th 1882, bound fo r D unkirk . May 20th, 
passed Aden. May 27th, strong w ind and heavy

T he L ancaster.



60 MARITIME LAW CASES.
A dm .] T he B ianca . [A dm .

Bea, weather very hazy. A t 8.30 p.m. Ras Garib 
abeam. A t  9.15 p.m. the ship took the ground 
and struck repeatedly w ith great violence. Imme
diately reversed engines fu ll speed astern, squared 
the yards, set topsail and foresail, and did all 
possible to try  and back the ship off, but without 
avail. Seeing the vessel’s critical position con
sulted the officers, and taking into consideration 
the great distance to the nearest port, from whence 
help could not possibly be had in less than bix 
days, decided that the only means of saving the 
ship and cargo was to jettison a portion of the 
cargo.”  And then the captain proceeds to state 
as follows: “ In  the interest of all concerned 
commenced throwing overboard the cargo from 
the hatchways in order to lighten the fore-end. 
28th May, continued to jettison. Let go starboard 
anchor to keep ship’s bow from driving in shore, 
owing to the heavy swell running. Ship thump
ing heavily. 2 p.m. : Tried to put out anchor 
from starboard quarter, but was prevented by the 
heavy sea. About 3 p.m. carpenters reported 
the No 3 ballast tank to be filling. Set pumps 
working continually. Supposed hole in ship’s 
bottom, as the tank completely filled. 3.30 p .m .; 
Signalled an Ir ish  line steamer fo r assistance. 
He replied, ‘ Too much sea on.’ Gave him ship’s 
name and asked to be reported. 6.20 p.m.: 
Signalled for assistance to a steamship bound 
towards Suez, but got no reply. 29tb May : Fresh 
gale and short sea, ship thumping heavily. 6 a.m.: 
Started discharging from the after hatches on 
accountof ballast tank filling; stern of ship strik ing  
heavily. 8a.m.: Got the boats ready tor lowering,as 
the after peak was found to have filled. 5.30p.m.: 
Succeeded in carrying out an anchor from the 
starboard quarter about 100 fathoms seaward, and 
kept a continual strain on i t  to keep the ship’s 
Btern from working in shore. 30th May : Gale and 
sea continues. Ergineer reported ship straining 
under engine room; still jettisoning cargo.”  

W h ils t the Lancaster was in this condition 
she received the services rendered by the Ossian 
in this case. I t  is not immaterial to remember 
that before the Ossian came up the Lancaster 
had made signals to two other vessels passing 
up the Red bea, and that they had been either 
nnable or unw illing to render assistance to her. 
The effect of the help rendered to her by the 
Oaaian was to release her from a position of 
the greatest p e r il; and, according to the clear 
and decided opinion of the Elder Brethren, i f  she 
had remained many hours longer in the position 
in which she was when the Oaaian came up, she 
would have been lost w ith all on board. I t  is 
not necessary to say more. Every element that 
could constitute a most valuable salvage service 
was present in th is case; and one circumstance 
to be borne in mind is, tha t the services were not 
effected without jeopardy to a ll on board the 
Oaaian, as, on the Lancaster coming off the reef, 
the chains of the Oaaian fouled both the anchors 
of that vessel, and the tow rope got foul of the 
Ossian’a propeller, so as to render i t  for the time 
useless.

The only question remaining to be considered 
is the amount of compensation that should be 
awarded by the court. The value of the ship 
oargo, and fre igh t is about 62,0001., and, after due 
consideration and consultation w ith the Elder 
Brethren of the T rin ity  House, and taking into 
consideration all the facts, I  award 6000?. Out of

this award the mate and those men belonging to 
the crew of the Ossian who acted as divers at 
great peril to themselves should receive such 
shares of the award as w ill adequately reward their 
services.

Solicitors for the plaintiffs, Flews, Irv in e , and 
Hodges.

Solicitors fo r the defendants, P ritcha rd  and 
8  on 8.

Thursday, A p r il 5,1883.
(Before Butt , J.)
T he B ianca , (a)

Practice—- Collis ion— Tug and tow— T h ird  pa rty  
— Directions— Order X V I.,  r r .  18 and 21.

Where in  an action fo r  damage by collision the 
defendants had by notice brought in  the owner o f 
a tug towing the defendants’ ship, and sought to 
make the tug liable fo r  improper navigation and 
disobedience to orders, and the defendant supplied  
f o r  directions aa to the mode o f having the qu s- 
tions in  the action determ ned. the Court declined 
to give directions, and dismissed the h ird  p a tty  
fro m  the action upon the ground that questions 
oetween the d fendants and the th ird  party, 
to ta lly  different fro m  those between the p la in tiffs  
and the dejendants, m ight arise in  the case, and 
would be embarrassing to the p la in tiffs .

T his was a summons in the Adm ira lty Division, 
referred by the Liverpool D is tric t Registrar to 
the judge, in an action of damHge, to obtain 
directions under Order X V I.,  r. 21, as to the 
mode of having the questions in  the action 
determined.

1 he collision, out of which the action for 
damage arose, took place about two p.m. on the 
15th Jan. 1883, in  the river Mersey, between the 
steam tug Gamecock, which was ly ing  at anchor, 
and the ship Bianca, which was being towed out 
of dock and across the river by the steam-tug 
Rescue.

On the 5th Feb. the owners of the Gamecock 
instituted an action against the Bianca. The 
owners of the B ianca  appeared, and on the 12th 
Feb. the plaintiffs delivered the ir statement of 
claim.

On the 6th March the defendants, the owners 
of the Bianca, obtained leave by the judge’s order 
to serve a notice on the Liverpool Steam Tug 
Company Lim ited, the owners of the steam-tug 
Rescue, claiming indemnity from them in re
spect of the damage proceeded for, pursuant to 
Order X V I., r. 18. This notice was duly served, 
and on the 15th March an appearance was en
tered fo r the Liverpool Steam Tug Company 
Lim ited, in pursuance of the above notice.

On the 17th March the defendants took out a 
summons in the Liverpool D is tric t Registry, in  
the following term s:

Let the plaintiffs, defendants, and the owners of the 
steam-tug Rescue, their solicitors or ag-nts, attend me, 
at 3, Brunswick street, Liverpool, on Mo' day, the 19th 
inst., at eleven o’clock in the forenoon, to show cause 
why the district registrar should not give directions as 
to the mode of having the questions in this notion deter
mined pursuant to the rules of the S. C. Order XVL. 
r. 21.

On the 19th March the summons was heard, 
when the owners of the steam-tug Rescue refused
(o) Reported by J. P. A spi^ all and F. W. Raises, Esqrs.,

Barristers-at-Law.
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to  undertake the burden of defending the action, 
and the summons was adjourned un til the 29th 
March, to enable the defendants to put in  their 
defence.

On thft 28th March the defendants delivered 
their statement of defence, paragraph 10 of which 
was as follows:

10. In the alternative the defendants say that the 
said collision was due to the n e g lig e n t  and improper 
navigation of the Rescue, and to the disobedience of 
those on board of her to the orders of those on board of 
the Bianca.

The adjourned summons came on fo r hearing 
before the district registrar on the 29th March, 
and he, having read the statement of defence, 
adjourned the summons to the judge in  chambers, 
where the parties were represented by counsel.

Boscoe, in support of the summons, for the 
defendants.—The questions between the defen
dants and the th ird  parties are similar to those 
between the plaintiffs and defendants. Expense 
w ill be saved by the th ird  parties being bound by 
the decision in this action :

The Cartsburn. 4 Asp. Mar. Law Cas. 202 ; 5 P. Div. 
59; 41 L. T. B-p. N. S. 710;

Benecke v. Frost, 1 Q. B. Div. 419; 34 L. T. Bep. 
N. S. 728.

Kennedy, for the plaintiffs, against the summons. 
—10th paragraph in the statement of claim 
is embarassing to the plaintiffs. I t  is obvious 
from that paragraph that questions not at issue 
between the p la intiffs and defendants may arise 
between the defendants and the th ird  parties :

Schneider v. Batt, 8 Q.B. Div. 701; 44 L. T. Bep.
N. S. 142;

Horwell v. London General Omnibus Convpany, 
2 Ex. Div. 365 ; 36 L. T. Bep. N. S. 637;

Treleven v. Bray, 1 Ch. Div. 176; 33 L. T. Bep. 
N. S. 827 ;

Bower v. Hartley, 1 Q. B. Div. 652.
W. O. F  Phillim ore , for the th ird  parties, opposed 

the summons and asked to be dismissed from the 
proceedings.

Upon the conclusion of the arguments the judge 
announced that he would take time to consider 
and would give judgment in court.

A p r il 5.— B utt, J.—I  have looked through the 
authorities tha t were cited, and the conclusion 
to which I  have come is, that there are valid 
reasons why, in  the exercise of my discretion, 
I  should decline to give any directions under 
Order X V I.. r. 21, in this case. Assuming that 
I  have power to give such directions, I  see no suffi
cient reason in this case why, in  the face of the 
plaintiffs’ opposition, I  should embarrass them 
and the defendants with any fu rther questions as 
to the rights and liabilities of the defendants and 
the th ird  parties in te r se. I t  is probable— to say 
the least of i t —that there w ill arise in the case 
(for I  have read the pleadings) questions between 
the defendants and the th ird  parties totally 
different and distinct from those between the 
plaintiffs and the defendants. Under these c ir
cumstances the th ird partieR, the owners of the 
steam-tug B-scue, must be dismissed from these 
proceedings.

Upon the application of counsel for the th ird  
parties and the pla in tiffs, the learned Judge ordered 
the defendants to pay the costs of all proceedings 
taken by them to bring in the th ird  parties.

Solicitors for the plaintiffs, F ie lder and Sumner. 
Solicitors for the defendants, W. W. Wynne and

Son.
Solicitors for the th ird  parties, Toller and Sons.

Tuesday, May 1,1883.
(Before B utt, J.)

T i i e  A n n a  H e l e n a , (a )

Salvage—Derelict — Default action — Sale before 
judgment.

Where in  a salvage action, in  which no appearance 
had been entered, i t  w  is alleged upon affidavit 
that the ship and cargo were da ily  deteriorating 
in  value, and that large expenses were being 
incurred in  resvect o f the charge o f the property, 
and that the p la in tiffs  had been in  communica
tion  w ith  the owners as to a sale, the Court, on 
•motion by the p la in tiffs  p rio r to decree, ordered an  
appraisement and sale o f the property.

T h is  was an unopposed motion by the plaintiffs 
in a salvage action, in  which no appearance had 
been entered by the defendants, to obtain, prior to 
decree, an order fo r the appraisement and sale of 
the property salved. The action was brought by 
the owner, master, and crew of the fishing sm&ck 
John E llis , against the owners of the Dutoh 
schooner A nna Helena, her cargo and freight, to 
recover reward for salvage services rendered in 
Dec. 1882 to the A nna Helena, and her cargo, by 
bringing her into Newcastle derelict, and in  a 
waterlogged condition.

The Anna H -lena  was placed in the care of the 
receiver of wreck at Newcastle, in  whose charge 
she had remained u n til her arrest in  this action, 
when she passed into the custody of the marshal. 
I t  being found impossible to settle the amount of 
salvage out of coin, this action was brought on 
the 17th A pril 1883 but no appearance had been 
entered either for ship or cargo.

The plaintiffs now applied for the sale of the pro
perty salved upon the affi tavit of the owner of 
the John E llis , supported by correspondence from 
the Dutch consul at Newcastle, who represented 
the owners and underwriters of the A nna H-lena. 
The fifth  paragraph of the said affidavit was as 
follows:

5. I  am informed and believe the eaid vessel and her 
cargo are daily deteriorating in value, and that large 
expenses are and have bBen incurred in respect of the 
charge of the property, and i t  is therefore desirable that 
the same should he realised without delay.

May 1 —J. P . A spina ll moved the conrt to order 
a commission to issue for the appraisement and 
sale of the A nna Helena and her cargo.

B utt, J.— I  th in k  tha t, a lthough there is no 
aooearance by the defendants, as i t  is sworn upon 
affidavit tha t the property is da ily  de teriorating, I  
w ill under the circumstances order i t  to  be sold 
before decree.

Solicitors fo r the p la in tiffs , Clarkson, Qreenwell, 
and Wsles.
~  (o) Beported by J. P. A spihall and F. W. fU ixua , Esqrs., 
Barristers-at-La vr.
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Thursday, Nov. 30,1882.
(Before Sir R. P h illim o ee .)

T he F airport. {a)
Disbursements o f master—M aritim e  lien— L ia b ili ty  

— Irows/er of ship—Laches— A dm ira lty  Court

A  master o f a ship has a m aritim e lien fo r  Ms d is 
bursements made in  the service o f the ship, and 
such hen attaches to the ship in  the hands o f 
bona Ji.de purchasers w ithout notice o f the lien at 
the time o f the purchase, unless i t  be lost by the 
laches o f the master.

Where a master has incurred lia b il ity  by draw ing  
bills  of exchange fo r  goods supplied t¿ the ship, 
although such lia b ility  is  not discharged, he has a 
m aritim e hen on the ship to the extent o f that 
l ia b ility . J

The act o f a master in  not compelling payment 
against his ship fo r  a lia b ility  that he has in 
curred by draw ing b ills o f exchange, because he 
beheves that they w i l l  be met by his owners, u n t il 
he is actually sw d  upon them him self does not 
amount to such laches as w i l l  fo r fe it  his lien  
against a purchaser.

Tins was an action brought by Edward Stewart 
iJargie, of Arbroath, the master of the steamship 
J fa irport belonging to the port of Arbroath, 
against that vessel and her owners intervening 
for disbursements made on behalf of the vessel 
whilst the p la in tiff was master.

Ihe  p la in tiff indorsed his w rit for a claim for 
disbursements made during the time he was 
master ot the vessel, and claimed 300Z. (inclusive 
of costs). The p la in tiff did not deliver any state* 
ment of claim, but gave notice in lieu thereof, 
ih e  defendant’s statement of defence was as 
follows :

OnV Trsi ^ ain.t if f  ,waa a* Bome, time prior to the 14th
of t ' A l n  i  “ V i 6 •tenmshipi'oirporf. The owners 
S , *h® F̂ lfP ? <  while the plaint,ff was master, were
SmarUtoy r “  E °7 ’ “ d Smart E ',y’ aE<i John
v a L h i6 defendants°n ̂ e  14th Oct. 1881, pnrehased for 
™ aabl% eonsideration the s ix ty -fou r sixty - fourth 
i “ “ of and, ’n th? said vessel the Fairport from the 

p  ’ tbf r BT  oPOrKe Bitoairn Roy, and Peter 
Smart Roy and John Smart Roy, and the said shares 
were transferred to them by bills of salo of that date 
according to the provisions of the Merchant Shipping 
Acts, and they were afterwards duly registered as the 
owners of the Vairport, and are now such owners 

d. ih e  disbursements, i f  any, made by the plaintiff 
were made before, and the plaintiff ceased to Pbe her 
S t s * 1 b6f0re tbe Purohase of the Fairport by the defen-

^he defendants deny that the plaintiff at any time 
made such disbursements as claimed, and say, that i f  he 
did he was repaid and reimbursed a ll such disburse- ments.

ih e  p la in tiff had joined the vessel as her 
master m March 1879, and at that time she was 
owned by Messrs. Roy and Sons of Arbroath 

In  September 1879 the vessel was sent to 
Sunderland to take in coal for London, in  charge 
ot the plaintiff, who was instructed to communi
cate with Messrs. Lnnham and Oo. of London,

, ? Wdr® t,le tlrae charterers of the vessel. The 
p la in tiff brought the vessel to London, and was 
then instructed by the charterers to proceed on 
voyages to the Mediterranean and back. Before 
he started, he was d irected by Messrs. Roy and

(u) Reported by J. A  Askhau, and F. W. Baikes, EsqrsT 
Barristers-at-law. ’ 1 ’

[ A d m .

Sons to pay for the coal, which he took on beard 
at the different ports at which he called, by bills 
drawn on Messrs. Lunham and Oo. On his out
ward voyage he called at Gibraltar, took in coal 
and drew a bill on Messrs. Lunham and Co., which 
was by them paid. He took in a further supply 
at, Malta, and on the return journey at Gibraltar, 
m January 1880, drew bills as before, which also 
were paid by the charterers.
i t  APH1 the vessel was again sent out to 
the Mediterranean in charge of the plaintiff. She 
called at Gibraltar for coal, and the pla intiff drew 
a b ill on Messrs. Lunham and Oo. for 401 14a. 
This b ill was indorsed orig inally to M urietta and 
Oo. and afterwards to De Mattos and Co., who 
t.',ien became the holders; i t  was accepted bv 
Messrs. Lunham and Co. but never paid.

On the 4th May 1880 the vessel was again at 
Gibraltar, and a further supply of coal was obtained 
from Messrs. Longlarids, Howell, and Co., and the 
p laintiff drew a bill for 58Z. I8s. 10d. on Messrs, 
Lunham and Co., payable to the order of Messrs. 
Longlands, Howell, and Co. This second b ill was 
indorsed to Messrs. De Mattos and Co., but was 
not accepted by Messrs. Lunham and Co., who 
had become insolvent. Messrs. Roy and Sons 
were applied to, but they refused to pay these 
two hills, and on the 7th June 1880 (shortly after 
they had become due) Messrs. De Mattos and Co. 
commenced proceedings against the p la in tiff,
-Toon Wna ,was served on th e p la in tiff in  August looO, and he then went to sea.
. P n the 17th July 1881, whilst he was at sea, 
judgment was given against him for 113Z. 8s. 2d. 
In his arrival in England he took proceedings 

against the vessel on the 23rd Nov. 1881 to recover 
the amount of his liab ility  under the bills, and 
the vessel was arrested in this action.

On the 14th Oct. 1881 the vessel was sold by 
Messrs. Roy and Co. to a Mr. J. J. Wallace and 
others, who appeared in the action as defendants. 

Nov. 30.—The action came on fo r hearing.
B"rm -s for t.he plaintiff.
W. G. F. P h illim nre  for the defendants.
The arguments sufficiently appear in the judg

ment. s
Gur. adv. vult.

Dec. 12 Sir R. Phillimoke delivered judgment 
as follows:-— 1 his is an action in  rf-mt in which 
the plaintiff, who was formerly master of the 
steamship F a irp o rt, seeks to recover a sum of 
money for which ho has become liable, on two 
bills of exchange drawn by him whilst he was 
master in  order to provide necessaries for the 
vessel. The F a irp o rt was owned by Messrs. Roy 
and Sons of Arbroath, in  Scotland. Iu  the 
spring of 1880 she was chartered by Messrs. 
Lunham and Co of London, and sent to the 
Mediterranean w ith the p laintiff as master. On 
¡A-t. 1S80 the p la in tiff obtained coals at
G ibraltar tor the use of his vessel, and paid for 
them by drawing a b ill for 40Z. 14s. on Lunham 
and Go. He did this in accordance w ith his 
P -vm us practice on sim ilar occasions, and in 
obedience to instructions received from the char
terers and confirmed by Messrs. Roy and Sons, 
the owners of the vessel. On his return voyage, 
on the 4th May 1880, he obtained a further supply 
of coals and other necessaries at Gibraltar, paying 
fo r them as before by a b ill which he drew on 
Messrs. Lunham and Oo. for 68Z. 18s, These two
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bills came into the hands of a Mr. De Mattos, 
who is s till the holder of them. The firs t bill 
was accepted by Lunham and Co., the second was 
not, and Lunham and Co. having shortly after
wards become insolvent, neither of the bills was 
met at maturity, nor nave they been subsequently 
met. Mr. De Mattos, as holder of the dishonoured 
bills served a w rit on the pla intiff as drawer in 
Aug. 1880, and obtained judgment against him 
in July 1881 fo r 113Z. 8s. 10d., being the amount 
of the twe bills and costs. This sum has not yet 
been paid. In  Oct. 1881 Messrs. Wallace and Co., 
the defendants in  this action, bought the F a ir-  
po rt from Roy and Sons, and in the following 
November the p la in tiff began the present action 
in  rem to recover the above-mentioned sum of 
1131. 8s. 10A w ith costs. A  w rit was issued in 
this court, and the vessel has been arrested.

The defence raised by Messrs. Wallace and Co., 
the present owners, is reducible to the three follow
ing propositions, two of law, one of mixed law and 
fact. The two propositions of law are: 1. That 
a master’s disbursement does not constitute a 
maritime lien. 2. That even if i t  does, the 
subject of the present action is a liab ility , and not 
properly a disbursement, the p la in tiff as yet 
having actually paid nothing, and that a mere 
liab ility  cannot create a maritime lien. 3. The 
proposition of mixed law and fact is that i f  there 
were a maritime lien, the pla intiff is precluded hy 
his own laches from enforcing it  against a bond 
fide  purchaser for value. The law as to the firs t 
proposition appears to me to be laid down cor
rectly in  the judgment of Dr. Lushington in 
The M ary Anne (L. Rep. 1 Adm. & Eccl. 8 ; 13 
L. T. Rep. N. S. 384; 2 Mar. Law Cas. O. S. 294), 
which expressly decides that since the passing of 
the 10th section of the Adm ira lty Court Act 1861 
a master has a maritime lien for his disburse
ments. I  followed this decision in The Feronia  
(L  Rep. 2 Adm. & Eccl. 65; 17 L. T. Rep. N. S. 
619 • 3 Mar. Law Cas. O. S. 54),and I may observe 
also'that i t  is treated as settled law in the last 
edition (4th edit.) of the Maude and P Hook’s Law 
of Merchant Shipping (vol. 1, pp. 86. 125). The 
second proposition depends upon the true con
struction of the words in  the before-mentioned 
10th section, “  disbursements made by him,”  and 
the cases of The Chieftain  (B. & L. 104; 8 L. T. 
Rod N  S. 120; 1 Mar. Law. Cas. O. S. 327) and 
The E dw in  (B. & L. 281; 10 L. T. Rep. N. S. 658; 
2 Mar. Law Cas. O. S. 36) were cited by the defen
dant’s counsel in  support of his contention that dis
bursements must mean money actually paid by the 
master, and cannot be applied to a mere liab ility  
created as in the present case by a b ill of ex
change drawn by him and afterwards dishonoured. 
Both these cases were carefully considered in the 
judgment in The Feronia (ubi sup.), in which case 
I  held that the money earned by freight having 
been paid into court, the liabilities incurred by the 
master for the benefit of the ship were to be con
sidered as disbursements, and to be discharged out 
of the fund in court. In  the present instance 
there is no freight paid into court. But the court 
has its hand upon the res, and ought not to part 
w ith it, in  my opinion, until justice is done to all 
parties. The judgment in  The Feronia_ was 
followed in a subsequent judgment which l  
delivered in The Marco Polo (24 L. 1. Rep. N. S. 
804; 1 Asp. Mar. Law Cas. 54), and was mentioned 
w ithout disapprobation in  the case of Me Mio

Grande do Sul Steamship Company (5 Ch. D iv. 
282 ; 36 L. T. Rep. N. S. 603 ; 3 Asp. Mar. Law 
Cas. 424). I  must also refer to the report of the 
registrar in  the case of the Med M me, which is 
printed at the end of the case of The Feronia  
{ubi, sup.), and which is stated in the judg 
ment in that case to have been approved by 
Dr. Lushington. Upon the whole I  th ink  
that any doubt that may have arisen from the 
decisions in The Chiefta in  and The Edw in, must 
be holden to be now sot at rest, and that the law 
is correctly laid down in The Feronia. The con
clusion at which I  arrive is that the liab ility  which 
the p la in tiff has incurred for the use of the ship 
is a disbursement w ith in  the meaning of the 10th 
section of the A dm ira lty  Court Act 1861, and 
that he is entitled to a maritime lien on the ship.

I t  remains to consider the question of laches. 
The law on this subject is established by the 
cases of The Bold Buceleugh (7 Moo. P. C. C. 
267 ; 3 W. Rob. 229). and The Europa  (8 L . T. 
Rep. N. S. 368; 1 Mar. Law Cas. O. 8. 337; 
B. & L. 89 ; 2 Moo. P. C. C., N. 8. 1). I t  
results from these cases that a maritime lien is 
not indelible, and may be lost by negligence or 
delay where the rights of th ird  parties may be com
promised ; but, where reasonable diligence is used 
and tho proceedings are had in good faith, the lien 
travels w ith the th ing into whatsoever, possession 
it  may come. W hat constitutes reasonable d ili
gence must depend upon the particular circum
stances of each case. In  the present case I  hold 
that i t  is proved that un til judgm ent was actually 
obtained against the p la in tiff (who by the way 
was continually at sea), he believed, and not un
reasonably so, that his liab ility  would not become 
absolute, and that Messrs. Roy and Sons, his 
previous employers, would protect him from 
having to meet the bills himself. I  am of opinion 
that he cannot fair»; be charged w ith  such want 
of diligence as would forfeit his lien. If i t  were 
neces-ary to decide whether the defendant, Mr. 
Wallace, was, as a matter of fact, aware of the 
liab ility  attaching to the ship when she was 
bought by his firm, I should be inclined to believe 
the positive evidence of Mr. Breslauer on the 
subject in preference to that of Mr. Wallace, who 
could only speak to his want of recollection of 
the alleged conversations. I  pronounce for the 
p la in tiff in  this case.

Solicitors for the plaintiff, Ingledew and Jnce.
Solicitor fo r the defendant, W. Batham.

J U D I C I A L  C O M M IT T E E  O F  T E E  
P B I V T  C O U N C IL .

Feb. 14 and March 8,1883.
(Present: The R ight Hons. Lord B l a c k b u r n , Sir 

B a r n e s  Pe »c o c k , S r R o b e r t  C o l l ie r , Sir 
R ic h a r d  C o u c h , and S ir A r t h u r  H o b h o u s e .)

E l l io t t  v . L o r d , (a)
ON APPEAL PROM THE COURT OP QUEEN’S BENCE POR 

LOWER CANADA, QUEBEC (APPEAL SIDE).

Chart r  party— Cons'raction—“  Prompt despatch ”  
— D m urrage—Delay in  loading owing to want 
o f fa c ilit ie s  at mines.

A ship was chartered to load a cargo o f coals, and 
to “  receive prom pt despatch in  loading ’ ’ I t  was
(a) Reported by C. E. M alden , Esq., Barrie tor-at-Law.
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proved that the fa c ilit ie s  o f the port were greater 
than the production o f the mines, and that in  
consequence o f want o f fac ilit ie s  fo r  getting the 
coals down fro m  the mines the ship was delayed 
in  loading.

H e ld  (reversing the judgm ent o f the court below), 
that the charterers were liable under the charter- 
p a rty  fu r  the delay so caused.

T h is  was an appeal from a judgment of the 
Court of Queen’s Bench for Lower Canada, 
(appeal side), consisting of Ramsay, Monk, and 
Baby, J.J. (Cross J. dissenting) which had 
reversed a judgment of the Superior Court 
(Torrance, J.) in an action brought by the 
appellants as owners of the ship Gresham, against 
the respondents as charterers, to recover damages 
for demurrage under a charter-party.
, J 110 facts of the case appear fu lly  from the 
judgment of their Lordships.

Butt, Q.C, and J. G. W itt appeared fo r the 
appellants.

Cohen, Q.C., and W. W. K err for the respon
dents.

The following cases were cited in  the course of 
the arguments :

Kearon v. Pearson, 7 H. & N. 386 ; 31 L. J. 1 Ex • 
Kay y. Field, 8 Q. B. Div. 594; 46 L. T. Rep! 

N. S. 630 ; reversed on appeal, 10 Q. B. Div. 241 ; 
toi^coo' ®ep‘ Asp. Mar. Law Cas.
*>¿50, Ooo.

Ashcroft v. Crow Orchard Colliery Company, 
L. E 'p . 9Q. B. 540 ; 2 Asp. Mar. Law Cas. 397 ; 
31 L. T. Rep. K . S. 266 ;

Robertson v. Jackson 2 C. B. 412 •
Taylor v. Clay, 9 Q. B. 713; ’
Leideman v. Schultx, 14 C. B. 38 ;
Hudson r . Ede, L  Rep. 3 Q. B. 412; 18 L. T. Rep.

N. S. 764 ; 3 Mar. Law Cas. 0. S. 114 ; 
Postlethuaite v. Freeland, 5 App. Cas. 499 : 42 L. T. 

Rep. N. S. 845 ; 4 Asp. Mar. Law Cas. 302.
. Their Lordships took time to consider their 
judgment.

M arch  8.—The judgment of the Court was 
delivered by S ir R ic h a r d  C o u c h . — This is 
an appeal from a judgment of the Court of 
Queen’s Bench for Lower Canada, in the pro
vince of Quebec (appeal side), in  an action by 
the appellants against the respondents to recover 
damage in the nature of demurrage for the 
detention of the appellant’s ship, the Gresham, a t 
Sydney, Nova Scotia, whether she had gone to 
load under a charter-party dated the 12th June, 
1872. Torrance, J., as the judge of the Superior 
Court for Lower Canada, province of Quebec, 
d is tric t of Montreal, on the 21st May 1880, decided 
that the Gresham was unduly detained for seven
teen days, and condemned the defendants in  8501., 
damages, w ith  interest and costs. This decision 
was reversed on the 21st March 1882, by three 
of the judges of the Court of Queen’s Bench 
(appeal Bide), one judge, Cross, J., dissenting. No 
objection was made in this appeal to the amount 
of the damages, and i t  was agreed before their 
Lordships by the respondents’ counsel that, i f  the 
appellants are entitled to recover damages, they 
are to be calculated for seventeen davs at the rate 
of 501 per day as was adjudged by Torrance, J.

The appellants were the owners of a steamship 
called the Gresham, and the defendants were 
merchants trading at Montreal, under the firm of 
Lord, Magor, and Munn. On the 12th June 1873 
the plaintiffs, through M r. John G. Sidey, their

agent at Montreal, entered into a charter-party 
w ith the defendants for the hire of the Gresham, 
then at Liverpool. The material part of i t  is as 
follows : “  I t  is this day mutually agreed between 
J. G. Sidey, of Montreal, agent of the good steam
ship or vessel oalled the Gresham, whereof

is master, of the measurement of tons, or
thereabouts, now in Liverpool, of the one part, 
and Messrs. Lord, Magor, and Munn, of Montreal, 
that the said ship being tigh t, staunch, and 
strong, and every way fitted fo r the voyage, shall, 
w ith all convenient speed, sail and proceed to 
Sydney or other port, or so near thereunto as 
she may safely get, and there load from the 
factors of the said merchant a fu ll and complete 
cargo of coals, taking her tu rn  w ith  other steamers, 
but taking precedence of sailing vessels, and 
receive prompt despatch in  loading and discharg
ing, and to load and discharge always afloat.”  
The Gresham, under the command of E. G. 
Bulkeley, the master, proceeded from Liverpooi 
to Sydney, and arrived there on the morning of 
Saturday, the 19th July 1873, when the master, 
about 9 a.m. on that morning, notified to Messrs. 
Archibald and Co. of Sydney, the agents of the 
charterers there, that she was ready to receive 
and load her cargo under the charter-party. On 
the 25th July a few bunker coals were shipped, 
but no cargo coals were shipped on board the 
Gresham until the 4th Aug., on which day she 
began to take in cargo coals, and finished loading 
on the 13th. She was then compelled to leave 
w ith less than her fu ll cargo by 300 tons, but no 
question arises as to this. The appellants in 
their declaration alleged that the defendants did 
not according to the terms of the charter-party 
load the Gresham w ith  a fu ll and complete cargo 
of coals, taking her tu rn  w ith  other steamers, but 
taking precedence of sailing vessels, and afford 
and give the said steamship prompt despatch in 
loading her cargo of coals. And the defendants 
by their plea averred that they complied with the 
conditions of the charter-party, and tha t the 
Gresham had her turn  with other steamers, taking 
precedence of sailing vessels, according to the 
oustom and usage of the port of Sydney, and had 
prompt despatch in loading at Sydney. The 
material evidence upon this matter is that of Mr. 
Frederick N. Gisborne, the only witness called for 
the defendants, and the entries in  a shipping 
book of which he produced a copy, and which he 
said contained a complete history of the business 
done during the period to which they relate. Mr. 
Gisborne stated that be was the engineer of two 
or three coal companies at Sydney; that all 
vessels loading from the mines he was attending 
to were of necessity reported to him, and no other 
person had any r ig h t to enter reports of vessels. 
Each vessel was put down in tu rn  in the book at 
the time it  was reported, and they were loaded in 
that order. None of the steamships that were 
berthed or reported after the Gresham were loaded 
before her, and the H ibe rn ia  being reported before 
the Gresham was loaded before her. They gave
the Gresh 'm  coal as fast as they could deliver i t_
as fast as facilities of the mines would allow—the 
facilities of the pier were greater than the 
production of the mines, and the vessels could 
have been loaded in a shorter time or with more 
despatch i f  the facilities at the mines had been 
better. The following is a copy of the entries in
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the shipping book: “ Extracts from Shipping 
Book, 1 8 7 3 S.S. Kangaroo.—Telegraph Cable 
Fleet. Commenced loading, 19th July. Com
pleted, 24th. Cargo, 761 tons. S.S. Gresham.— 
Reported, 22nd July. Commenced loading, 26th. 
Completed, 13th Aug. Cargo, 1830|tons. Sohr. 
Heroine.—Arrived, 22nd July. Loaded, 24th. 
Cargo, 120 tons. Schr. Fear Not.—Arrived, 24th 
July. Loaded, 25th Cargo, 52 tons. Schr. 
T ria l. —  Reported, 25th July. Loaded, 26th. 
Cargo, 41 tons. S.S. Hibern ia .— Telegraph Fleet. 
Reported, 19th July. Commenced loading, 30th. 
Completed 5th Ang. Cargo, 1901 tons. Schr. 
Rebecca A nn .—Arrived, 31st July. Loaded, 1st 
and 2nd Aug. Cargo, 192 tons. S.S. A lpha —  
Completed discharging, 1st Aug. Commenced 
loading, 7th Aug. Completed, 16th. Cargo, 
1959 tons. S.S. R. M . Hunton, took 143 tons 
bunker coal, 6th and 7th Aug. S.S. Orosby, took 
234 tons bunker coal, 11th and 15th Aug.”  I t  
was explained by M r. Gisborne that the three 
schooners, Heroine, Fear Not, and T ria l, occupied 
inside berths where no large steamers could lie, 
and the loading of them did not interfere with the 
loading of the larger vessels. But the H ibern ia , 
which was reported on the 19th July, did not 
commence loading un til the 30th, and between the 
24th and 30th only three small cargoes oE 120, 52, 
and 41 tons respectively were loaded, viz , on the 
24th, 25th, and 26th. No coals were loaded on 
the three following days, and the loading of the 
H ibern ia ’s cargo of 1901 tons was completed 
between the 30th July and the 5th of August. 
The loading of the Gresham’s cargo, 1830 J tons, 
was completed between the 4th and 13 th of Aug., 
only a few bunker coals having been loaded on 
the 25th of July.

These dates show the time w ith in  which i t  
was possible to load the cargo if  the coals 
had been ready. The arrival of the Gresham
having been notified to the defendants’ agents 
on the 19th July, the plaintiffs were, by the 
terms of the charter-party, entitled to a fu ll 
and complete cargo of coals on that day. The 
respondents’ counsel did not dispute that when 
the ship is ready to load the charterers must have 
a cargo ready, but he contended that they were 
not bound to do anything t i l l  the ship was in  her 
turn, and i t  was not shown that she did not begin 
to load before the 5th Aug. because the cargo was 
not ready. The facts, however, are that the 
defendants employed the Bame person, the agent 
of the coal companies, to load the Gresham as was 
employed to load the Hibernia. In  consequence 
of the delay in getting the coals down from the 
mines, there was not a sufficient supply at the 
port, by which the loading of the H ibern ia  was 
delayed. This deficiency of coals, and not the 
waiting for her tu rn  was the cause of the 
Gresham not sooner obtaining her cargo. The 
defendants undertook that the ship should re
ceive prompt despatch in  loading, and their 
Lordships are of opinion that they are respon
sible for this delay. I t  is not necessary to 
consider whether the Gresham was thus delayed 
for the whole of the seventeen days, i t  having 
been agreed that 850/. shall be taken as the amount 
of the damages.

Their Lordships therefore w ill humbly advise 
H er Majesty to reverse the decree of the Court of 
Queen’s Bench (appeal side), and to affirm the 
judgment of the Superior Court of the 21st May 

V ol. V., N.S.

1830, with costs. And the respondents w ill pay 
the costs of this appeal.

Solicitors fo r the appellants, P ritcha rd  and 
Sons.

Solicitors for the respondents, Simpson, Ham 
mond, and Go.

Stojjwme Court of J ttto tm
COURT OF_APPEAL.

Nov. 10,11,13,14,15, 1882, and Jan. 17, 1883. 
(Before B aggallay, B rett, and L in d le y , L.JJ.)

T h e  C h a r t e r e d  M e r c a n t il e  B a n k  of I n d ia , 
L o n d o n , a n d  C h in a , v . T h e  N e t h e r l a n d s  I n d ia  
S t e a m  N a v ig a t io n  C o m p a n y  L im it e d , (a )

APPEAL FROM THE QUEEN’S BENCH D IV IS IO N .

B il l  o f lad ing— Exceptions— C o llis ion—Negligence 
or default o f  master or servants— Negligence o f 
servants on board another ship— L ia b ili ty  o f  
shipowner — Damages — Judicature Act 1873 
(36 Sf 37 Viet. c. 66), s. 25, sub-sect. 9.

Where a vessel carry ing  cargo under a b i l l  o f lad ing  
provid ing against loss and damage fro m  collis ion  
and loss or damage fro m  any act, neglect, or 
default whatsoever o f the p ilo ts, master, m ariners, 
or other servants o f the owners in  navigating the 
ship, collides w ith  another vessel belonging to the 
same owners by reason o f the jo in t  negligence o f  
both vessels and the cargo is lost, there is no 
l ia b ility  under the contract o f carriage, as such 
loss is covered by the above exceptions, but the 
owners are liable in  tort fo r  the negligence o f the ir 
servants on board the vessel not carry ing the 
cargo. q

Under such circumstances the A d m ira lty  Court ru le  
as to the' d iv is ion o f damages applies, and the 
owners’ lia b ility  is one h a lf  the damage, the ir 
l ia b ility  in  respect o f the carry ing ship being 
covered by the b ill o f lading.

Semble, ivhere a collis ion between two ships is 
caused by the negligence o f either or both, such 
collision is not an accident or p e r il o f the sea 
w ith in  the meaning o f a b i ll o f lading. (6)

Semble, where a ship is owned by an Eng lish  
lim ited  company, which fo r  the purpose o f ca rry
ing  on business in  a fore ign country is registered 
in  that country as a  fo re ign  company, and the 
ship is also registered there, the ship is neverthe
less a B rit is h  ship, and, although not having a 
B rit is h  registry, is  subject to a l l the liab ilities  o f  
a B r it is h  ship.

The p la in tiffs  shipped specie on board the defen
dants’ ship, under a b i l l o f lad ing which con
tained the fo llo w in g : “ Accidents, loss, and  
damage fro m  . . . .  collision  . . . . 
and a ll the perils, dangers, and accidents o f the 
sea . . . .  and steam navigation o f whatso
ever nature and k in d  soever, and accidents, loss 
or damage from  any act, neglect, or default 
whatsoever o f the p ilo ts, master, mariners, o r 
other servants o f the company, in  navigating the 
ship . . . .  excepted.”

The defendants were an English lim ited  company,

(а) Reported by P. B. Hutchins, Esq., Barrister-at-law.
(б) See Woodley and Co. v. Mitchell and Co., p. 71, 

where this point has later been expressly deoided.—Ed.
F
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but the ir ships were registered in  H o lland  in  the 
name o f a Dutch company composed o f the same 
persons as the defendant company, and carried  
the Dutch flag . The contract was in  English, and  
made at an E ng lish  port.

On the voyage the carry ing ship came in to  collision  
w ith another ship, also belonging to the defen
dants, and was sunk, and the p la in tiffs ’ specie 
was lost.

I n  an  action to recover the value o f the specie, the 
j u ry  found  that the carry ing ship was in  some 
degree to blame, but the other ship was m a in ly  in  

fa u lt.
Held, that the question o f the defendants’ lia b ility  

depended on E ng lish law, and they were liable  
independently o f contract, f o r  the negligence o f 
the ir servants on board the ship which came in to  
collis ion w ith  the carry ing ship.

Held, also, that the exceptions in  the b ill o f  lading  
exempted the defendants fro m  lia b ility  fo r  
collision caused by the negligencs o f the ir 
servants on board the carry ing  ship, but tha i 
the acts o f the ir servants on board the other ship 
was not a breach o f the contract contained in  
the b ill o f lading.

Held, also, that as both ships were to blame, the 
A d m ira lty  ru le as to damages applies, by sect. 25, 
sub-sect. 9, o f the Judicature Act 1873, and  
therefore the damage occasioned by the collis ion  
should be equally divided between the two ships, 
and, the defendants’ lia b ility  as owners o f one 
o f the ships being excluded by the terms o f the 
b ill o f lading, they were on ly liable fo r  h a lf  the 
damage.

A ppeal by the defendants from the judgment of 
Pollock, B., Manisty and Stephen, JJ. (reported 
46 L. T. Rep. N. S. 530; 4 Asp. Mar. Law Cas. 
523; 9 Q. B. Div. 118).

The plaintiffs sued to recover the value of 
specie shipped under a b ill of lading on board the 
defendants’ steamship W illem  Kroon E rin s  der 
Nederlander, to be carried from Singapore to 
Sourabaya, lost on the voyage owing to a collision 
w ith  another steamship called the Atjeh, also 
belonging to the defendants.

The facts and the material terms of the b ill of 
lading are shortly stated in the head-note, and 
more fu lly  in the judgments of Pollock, B. in  the 
court below, and of Lindley, L. J. in  the Court of 
Appeal.

The Divisional Court held the defendants liable 
for the fu ll amount of the damage occasioned by 
the collision.

Nov. 10, 11, 13, 14, and  15, 1882.— Benjam in, 
Q.C., and Cohen, Q.O. (F . W. Raikes w ith them), 
for the defendants, in support of the appeal.— 
The defendants cannot be liable in  contract, for 
the terms of the b ill of lading expressly exclude 
their liab ility . I t  is true that i t  has been held in 
several cases that the exceptions contained in 
hills of lading did not exempt the shipowners 
from liab ility  for loss caused by the neglect or 
default of persons whom they themselves em
ployed :

Phillips  v, Clark, 2 C. B. N. S. 156 ; 26 L. J. N. S. 
168, C. P. ;

Lloyd v. The General Iron Screw Collier Company 
Limited, 10 L. T. Rep. N. S. 586: 3 H. & C. 284 ; 
2 Mar Law Cap. O.S. 32;

G rill v. The General Iron Screw Collier Company 
Limited, 14 L. T. Rep. N. S. 711 ; 18 L. T. Rep.

N. S. 485; L. Rep. 1 C. P. 600: L. Rep. 3 C. P. 
476; 2 Mar. Law Cas. O. S. 362 ;

Czech v. The General Steam Navigation Company, 
3 Mar Law. Cas. O. S. 5; 17 L. T. Rep. N. S. 246;
L. Rep. 3 C. P. 14.

These decisions, however, have no application to 
the present case, fo r the terms of the b ill o f 
lading are different, the form having been altered 
for the express purpose of excluding the k ind of 
liab ility  which in  those oases was held not to be 
excluded. I t  is impossible to say that the defen
dants can be liable in contract as owners of the 
Atjeh, for carriers of goods by sea do not contract 
w ith reference to the acts of persons on board 
ships belonging to them, other than the ship in 
which the goods are carried, and such persons 
have nothing to do w ith the carriage. Again, the 
defendants cannot be held liable in  to rt for the 
negligence of those on board the Atjeh. A n  
action does not lie in  England for a tortious act 
done in a foreign country, unless i t  is shown that 
such act is illegal in  the foreign country where i t  
was done:

Phillips V. Eyre, 22 L. T. Rep. N. S. 869 ; L. Rep.
6 Q. B. 1.

The Atjeh wa3 commanded by a Dutch captain, 
and sailed under the Dutch flag, and a Dutch 
corporation were the legal owners; therefore she 
was a Dutch, not an English ship, and a Dutch 
ship on the high seas is, for the purpose of liab ility  
for tortious acts committed on board, to be treated 
as foreign te rr ito ry :

Lloyd V. Guibert, 13 L. T. Rep. N. S. 602; L. Rep.
1 Q. B. 115; 2 Mar. Law Cas. O. S. 283.

I t  follows, therefore, that the case is governed by 
Dutch law, and there is nothing to show any 
liab ility  by that law. Assuming, however, that 
the defendants are liable for the acts of those on 
board the Atjeh, s till they cannot be liable for the 
whole amount of the damages occasioned by the 
collision, for by sect. 25, sub-sect. 9, of the Jud i
cature A ct 1873, “ In  any cause or proceeding 
for damages arising out of a collision between 
two ships, i f  both ships shall be found to 
have been in fault, the rules hitherto in force in  
the Court of Adm iralty, so far as they have been 
at variance w ith the rules in  force in the courts 
of common law, shall prevail.”  According to the 
Adm ira lty doctrine the defendants, as owners of 
the Atjeh, would only be liable for half the loss :

The Milan, 5 L. T. Rep. N. S. 590; 1 Mar. Law Cas.
O.S. 185; Lushington, 388; 31 L. J. 105, Adm .;

and their liab ility  as owners of the Kroon P r in s  
is excluded by the b ill of lading.

B utt, Q.C. and Myburgh, Q.C. (Barnes w ith  
them) fo r the plaintiffs.—The plaintiffs have a 
double remedy, for the defendants are liable either 
in  contract or in  to rt. The argument for the 
defendant is an attempt to set up the Dutch law 
as to one part of the case, and the English law as 
to the other. The words in the b ill of lading are 
not sufficient to exempt the defendants from 
liab ility  where they owned both the ships which 
came into collision. Both the ships are English, 
and the contract is English; therefore the ease is 
governed by English law. But, assuming that 
the ships are Dutch, the English law would s til l 
prevail. I t  is not correct to speak of a foreign 
ship as part of the te rrito ry of a foreign power 
for the purpose of such a case as the present, for 
cases of collision between foreign ships on the
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high seas are decided in  English courts according 
to English la w :

The Johann Friederich, 1 Wm. Bob. 35;
Reg. v. Keyn, 2 Ex. D iv. 63.

Even assuming that the Dutch law applies, the 
defendants are s till liab le ; in  the absence of evi
dence to the contrary, the Dutch law would be 
assumed to be the same as the English, but the 
evidence goes to show that the defendants would 
be liable fo r a to r t according to the Dutch code. 
The rule as to d ivid ing the damages does not 
apply where the same person is the owner of both 
ships.

Cohen, Q.C. replied.— In  addition to the autho
rities above cited the following were referred to 
and commented on in  the course of the argu
ment :

Thorogood v. Bryan, 8 C. B. 115 ;
Cattlin  v. H ills, 8 C. B. 123;
Child v. Hearn, L. Rep. 9 Ex. 176 ;
Armstrong v. The Lancashire and Yorkshire Railway 

Company, 33 L. T. Rep- N.S. 228 ; X.. .XXop. 10 
Ex. 47;

Horwell v. The London General Omnibus Company, 
36 L. T. Rep. NX S. 637 ; 2 Ex. Div. 365 ;

Tuff V. Warman, 2 C. B. NX S. 740 ; 5 C. B. NX S. 573;
Waite v. The North-Eastern Railway Company,

E. B. & E. 719;
Long v. Duff, 2 B. & P. 209;
The Sussex Peerage case, 11 Cl. & F. 85 ;
Lord Nelson v. Lord Bridport, 8 Beav. 527;
Duchess D i Sora v. Phillipps, 10 H. of L. Cas. 624;
The Mary Moxham, 34 L. T. Rep. N. S. 559 ; 1 P. Div. 

107; 3 Asp. Mar. Law Cas. 191;
The Gaetano and Maria, 46 L. T. Rep. NX S. 835 ; 

7 P. D. 137; 4 Asp. Mar. Law Cas. 535;
The Halley, 3 Mar. Law Cas. O. S. 131; 18L.T. Rep.

N. S. 879 ; L. Rep. 2 P. C. 193 ;
Chapman v. The Royal Netherlands Steam Navi

gation Company, 40 L. T. Rep. NX S. 433 ; 4 P. Div. 
157 ; 4 Asp. Mar. Law Cae. 107;

The Khedive, 43 L. T. Rep. N. S. 610; 4 App. Cas. 
876; 3 Asp. Mar Law Cas. 360 ;

The Helene, L. Rep. 1 P. C. 231 ; 2 Mar. Law Cas.
O. S. 390; 14 L. T. Rep. NX S. 873 ;

Taylor v. The Liverpool and Great Western Steam 
Navigation Company, 30 L. T. Rep. N. S. 714;
L. Rep. 9 Q. B. 546; 2 Aep. Mar. Law. Cas. 275;

Hayn v. Culliford, 40 L. T. Rep. NX S. 536; 4 C. P. 
D iv. 182; 4 Asp. Mar., Law Cas. 128;

The Leon, 44 L . T. Rep. N. S. 618; 4 Aep. Mar. Law 
Cas. 404 ; 6 P. Div. 148.

Cur. adv. vult.
Jan. 17,1883.—The following judgments were 

delivered:—
B bett. L.J.—The faots w ill be stated in the 

judgment of Lindlcy, L. J., but as the decision of 
the Divisional Court has made the case one of 
considerable general importance, I  th ink  i t  r igh t 
to express my own individual opinion. So far as 
the action is founded on contract, i t  must be firs t 
observed that the whole of the contract is in 
w riting . I t  was, no doubt, a contract fo r the 
carriage of goods, but by the consent of the 
parties i t  was reduced into the form of a b ill of 
lading. B u t the whole contract is in  the b ill of 
lading, and yon cannot look for any term of i t  
outside the b ill of lading. The questions are— 
By what rule or by what law is the effect of that 
contract to be determined ? what is its true con
struction P and, to  what matters does i t  apply P 
The defendants suggested that i t  was a Dutch b ill 
o f lading, and that i t  must be construed accord
ing  to Dutch law. I  doubt whether the construc
tion  would be different under Dutoh law from the 
construction under English law ; but i t  Beems to

me clear beyond all question that i t  is an English 
b ill of lading, and must be con strued according to, 
English rules of construction. I t  is said that the 
b ill was given by the captain of a ship which was 
registered in  Holland and carried the Dutch flag. 
I f  i t  was really an English ship, of course the 
whole of that argument falls to the ground. But 
i t  seems to me that, even if  the ship was a Dutch 
ship, the contract was s till an English contract. 
I t  may be true p r im a  fac ie  tha t i f  a ship carries 
the flag of a particular country a contract respect
ing the carriage of goods by her is to be taken to 
be made under the law of that country. B u t that 
fact is Dot conclusive; i t  is a question of the inten
tion of the parties, and one must look at all the 
circumstances. In  the present case, every one of 
the. persons fo r whose benefit the ship was em
ployed and was earning profit was an English
man. The company was registered in  Holland as 
a Dutch company, but i t  was also registered in  
England as a lim ited company. The contract was 
made in an English port by the servant and agent 
of the defendants in order to obtain a profit for 
them. I t  was entered into w ith an English 
merchant fo r the carriage of goods from  an 
English port to  a Dutch port. I t  was drawn up 
in tbe English language in the ordinary form of 
an English b ill of lading, and the defendants were 
described in  i t  as an English lim ited company. 
Taking all these circumstances into consideration, 
the inference seems irresistible that the contract 
was intended to be an English contract, even i f  
the ship was a Dutch ship, which I  th ink  she was 
not. I f  so, the contract must be construed 
according to the rules of English law.

The goods were lost as the immediate result of a 
collision at sea. I f  there had been no exception in  
the contract, i t  would nob have signified how the 
goods were lost. T h t b ill of lading contained firs t 
an absolute contract for the delivery of the goods, 
and the defendants would, i f  there had been no 
exception, have been liable fo r the mere non
delivery of the goods. But the b ill o f lading con
tained exceptions, and the question is whether 
they relieve the defendants from liab ility  for the 
loss in  such a case as the present. There are 
three kinds of collision. A  collision may arise 
from mere accident, without any fau lt on either 
side. Such a collision is w ith in  the description 
of accidents of the sea: and i f  there had been 
no exception of collisions the shipowner would 
be absolved from liab ility  by reason of the 
exception of accidents. B u t a collision may also 
arise from the default of those who are on board 
the ship which is carrying the goods, w ithout any 
default of those who are on board the other, or from 
the sole default of those on board the other ship, 
or the crews of both ships may be in  default. I f  
the collision were caused by the sole default of 
those on board the other ship, the shipowner would 
be liable, though there was no default on the part 
of his servants. To meet this liab ility  the excep
tion of collisions was inserted, and the court has 
no righ t to lim it tbe meaning of the word. I t  
covers every kind of collision ; i t  certainly covers 
the case where there is no default on the part of 
the carrying ship.

B u t the loss may be the immediate result 
of a collision brought about by the negligenoe 
of those on board the carrying ship. I f  such 
a case is treated as a collision, i t  would be 
covered by the exception of collisions. B u t weare
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entitled to look at the real canse of the loss, the 
causa causans, not the causa próxima. In  every 
b ill of lading there is an implied contract on the 
part of the shipowner that the master and the 
crew shall use ordinary care in the carriage of the 
goods, and the negligence of the master and the 
crew is a breach of the implied condition ; and as 
the court is entitled to look at the causa causans, 
i t  may hold that the loss was really occasioned by 
the negligence of the master and crew, and treat 
the collision as only a circumstance in  the case, and 
hold the loss occasioned by the breach o f tha t 
implied contract not to be covered by the excep
tion of collisions: (see L loyd  v. The General 
I ro n  Screw C ollier Company L im ited , 10 L . T. 
Rep. N . 8. 586; 2 Mar. Law Oas. Q. S. 32; 
3 H . & C. 284 ; P h illip s  v. Clark, 2 C. B. N . S. 
156.) In  order to meet this the shipowners in the 
present case have insisted on the stipulation ex
cepting loss resulting from the default of the ir 
servants, and this was assented to by the shippers. 
The liab ility  of the shipowner on this implied con
tract is therefore eliminated, and he cannot be 
held liable fo r a loss occasioned by the negligence 
of his servants, whether that loss was the im 
mediate result of a collision or not. You cannot 
rely on the implied contract by the shipowner that 
the goods should be carried w ith  reasonable care 
by his servants. O f course, i f  any personal negli
gence of the shipowner could be relied on as the 
cause of the loss, that would not be w ith in  the 
exception. If ,  for instance, he were to employ as 
master a person known to be of drnnken habits, 
and the loss was the natural consequence of the 
drunkenness of the master, the owner would be 
liable. And so, also, if  the owner chose to appoint 
as master a person known to be incompetent, or 
chose to direct the master not to  employ a p ilo t in 
entering a particular port. A  loss caused by 
the negligence of the servants of the owner 
is alone excepted. I t  is said tha t the owners 
in  the present case are liable because the 
loss waB occasioned by the negligence of 
the ir servants on board another ship. This 
depends on whether any contract can be implied 
by the shipowner as to the care which should be 
used by the ir servants on board another ship. 
How is i t  possible to im ply such a contract P 
You can only im ply a contract when you are 
bound to come to the conclusion that at the time 
of entering in to  the contract the parties must 
have intended such an implication. I t  seems 
impossible to hold that, in  making a contract in  
relation to the carriage of goods by a particular 
ship, the parties can have had in  the ir contempla
tion the conduct of persons on board another ship. 
The exception does not apply to them, not because 
those persons are not w ith in  its words, but because 
they are not w ithin the contract at all, and the 
owners cannot be held liable by contract fo r the 
conduct of the ir servants on board another ship. 
Therefore, so fa r as the p la in tiff’s case is based on 
contract, they cannot recover for the negligence 
of the shipowners’ servants on board the other 
ship, because they must re ly  on the contract con
tained in the b ill of lading, and they cannot 
recover for the negligence of the owners’ servants 
on board the carrying ship, because that is covered 
by the exception.

I t  remains to consider whether the defendants 
are not liable in  to rt, or in  án aotion on the case. 
The ju ry  found that the collision was occasioned in

part by the negligence of the defendants’ servants 
on board both the ships. I t  was suggested that 
the ships were Dutch ships, and tha t by the Dutch 
law the defendants were not liable, and that this 
court must administer Dutch law. This raises the 
questions whether the ships, or rather whether 
the Atjeh was a Dutch ship, and whether, i f  i t  was, 
the defendants are not liable. I  am of opinion 
that the ships were both English ships, not Dutoh. 
I t  was said tha t they were both Dutch ships 
because they were registered in  Holland and 
carried the Dutch flag. The defendants were an 
English joint-stock company lim ited, composed 
o f English shareholders alone—there was not a 
foreign shareholder; and fo r the purpose of 
carrying on a particnlar trade from Holland it  
was necessary that they should be registered in 
Holland, and for that purpose they were regis
tered in  Holland, and had the ir ships registered 
in Holland. But the Dutch oompany had no power 
to deal w ith  the ships, and they did not do so. 
Every appointment was made by the English 
company. The captain of the Atjeh  though he 
was a Dutchman, was the servant of the English 
company and owed obedience to them. Does the 
mere fact that the ship was registered in Holland 
and carried the Dutch flag make i t  a Dutch ship P 
I t  is absurd to suppose tha t the mere carrying of 
a flag by a ship can make her the ship of 
the country whose flag she carries. Pirates 
always carried the flags of every nation, and 
yet_ they were hanged by every nation. The 
nationality of a ship, unless she is employed by a 
G-overnment under letters of marque, turns on 
her ownership; and in  the present oase i t  is 
clear that the owners were an English company, 
and the mere fact of the registration of the ship 
in  Holland fo r the purpose of a particular trade 
could not make her a Dutch ship. I t  was said 
that she could not be a B ritish  ship, because she 
was not registered in England, as required by the 
Merchant Shipping Aots. B u t those Acts apply 
only to B ritish  ships; and before a ship can be 
registered under them she must be a B ritish  
ship. I f  a ship which is a B ritish  ship is not 
registered under the Acts she cannot obtain the 
advantages given by registration, but her owners 
cannot avoid liab ility  by om itting to register. 
The nationalty of a ship depends upon her owner
ship, and fo r the purpose of liab ility  i t  is im 
material whether she is registered or not. But, 
assuming thnt both Bhips were Dutch, neverthe
less i t  seems to me that, i f  this action had been 
tried in  Holland, the defendants would have been 
liable. The loss did not occur in  Holland, or in  
any place under the exclusive jurisdiction of the 
Dutch courts. I t  is not like  the case of a to rt 
committed in  a foreign country w ith in  its ex
clusive jurisdiction. Then no action for the to rt 
can be maintained in  this country, unless i t  
could be maintained in  the foreign country. But 
here the loss occurred on the high seas, which are 
w ith in  the common jurisdiction of all countries. 
From time immemorial actions fo r such a to rt 
have been maintained, even against foreigners 
who could be served in  th is country, and they 
are tried according to maritime law as adminis
tered in  this country, and by that law the owner of 
a ship is liable fo r the negligence of the master 
and crew: (see The M ila n , 5 L . T. Rep. N . S. 
590; 1 Mar. Law Oas. 185; Lushington, 388; 31
L . J. 105, Adm .; The Leon, 44 L . T . Rep. N . S.
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613; 4 Asp. Mar. Law Cas. O.S. 404 ; 6 P. D iv. 
148.) I t  seems to me that the defendants are 
liable for the negligence of the master and crew 
of the Atjeh, even if she were a Dutch ship.

The ju ry  have found that the collision was the 
result o f the combined negligence of the defendants’ 
servants on board both the ships. I f  in  such a case 
the two ships belonged to different owners, each of 
the owners would have to pay half the loss. The 
defendants are relieved by the conditions of the 
b ill of lading from that half o f the loss which 
would otherwise have fallen on them as owners of 
the Kroon P r im ,  but they are not relieved from 
the other half, for which they are liable in  con
sequence of the negligence ot their servants on 
board the Atjeh. I  may add that i f  shipowners 
were to venture to draw up bills of lading in 
such a form as to absolve themselves from liab ility  
fo r loss occasioned by their personal negligence, 
and i t  were found that shippers of goods could not 
resist this, the shipowners would assuredly be met 
by an A cto f Parliament, just as railway companies 
have been.

L in d ley , L.J. read the judgment of himself 
and Baggallay, L.J. as follows ¡—This is an appeal 
by the defendants from a judgment of Pollook, B., 
Manisty and Stephen, JJ. The facts are not in  
dispute. They are thus stated in  the report in 
the court below (9 Q. B. Div. 118; 4 Asp. 
Mar. Law  Cas. 523). The action was brought 
by the plaintiffs as owners of goods shipped at 
Singapore under the b ill of lading in  the de
fendants’ vessel the W illem  Kroon P r im  der 
Nederlander, to  be carried to Sourabaya, and 
lost through a collision between that vessel and 
the Atjeh, another vessel of the defendants. The 
collision took place on the high seas. The b ill of 
lading, which was in  the English language, and 
in which the defendants were described by their 
above corporate name, excepted, among other 
things (1) collision (2) accidents, loss or damage 
from any act, neglect, or default whatsoever of 
the pilots, master, or mariners, or other servants 
of the company in  navigating the ship. The ju ry  
found at the tr ia l that the Atjeh  was mamly in 
fault in causing the collision, but that the Kroon  
Prime was also in  some degree to blame. The 
Divisional Court held that the defendants were 
liable by virtue of their contract for the whole of 
the loss. In  addition, however, to the facts there 
mentioned, i t  was stated to us that the two ehip3 
were registered in Holland in  the name of a Dutch 
company, composed of the Bame persons as the 
English company who are the defendants. The 
Dutch company was, in  fact, a bare trustee of the 
ships for the defendants, and the object of forming 
the Dutch company, and of having the ships re
gistered in  Holland in the name of that company, 
was to enable the defendants to trade w ith those 
ships to Java, which is a Dutch possession. The 
counsel for the defendants, while denying all 
lia b ility  on the part of the Dutch company, waived 
any advantage which m ight be taken of the fact 
that the Dutch company was not in form a party 
to this action, and admitted that for all the 
purposes of this action the defendants represented 
the Dutch company. The court below decided 
in  the plaintifEs' favour on the ground that the 
contract contained in  the b ill of lading was 
governed by English law, and not by Dutch or 
Dutch-lndian law ; and upon the further ground 
that, according to English law, the defendants

were liable fo r a breach of the contract to carry 
contained in the b ill of lading. In  this view of 
the case i t  became unnecessary to consider the 
liab ility  of the defendants, irrespectively of the 
contract. Nor did the court below express any 
opinion upon that point.

Upon the firs t point the decision of the court below 
appears to me correct. The parties to the contract 
were English, although the master who signed the 
b ill of lading was a Dutchman. The contract was in 
the English language, and wasmade at Singapore, 
which is an English port, where English law 
prevails. The ship sailed under the Dutch flag, was 
bound to a Dutch port, and was commanded by a 
Dutch captain. As regards the privileges of 
trade, which the ship m ight enjoy as a Dutch ship 
in  Dutch ports, the parties, no doubt, relied on 
the Dutch law, but as regards the construction 
and effect of the contract itself as between the 
plaintiffs and the defendants, there can, I  th ink, 
be no doubt that the parties were contracting 
w ith reference to English law, and not w ith re
ference to the law of the country under whose 
flag the ship sailed in  order to obtain the 
privilege of trading w ith Java. This conclusion 
is not at all at variance w ith L loyd  v. Guibert 
(L.' Rep. 1 Q. B. 115; 2 Mar. Law Cas. O. S. 
283), but rather in  accordance w ith  it. I t  is 
true that in  that case the law of the flag pre
vailed, but the intention of the parties was 
admitted to  be the crucial test, and the law 
of the ship’s flag was considered as the law in 
tended by the parties to govern their contract, 
as there really was no other law which they 
could reasonably be supposed to have contem
plated. The p la in tiff there was English, the 
defendant French, the lex loci contractus was 
Danish, the ship was French, her master was 
French, and the contract was in  the French 
language. The voyage was from H ayti to L iver
pool. The facts here are entirely different, and 
so is the inference to be deduced from them. The 
lex loci contractus was here English and ought to 
prevail unless there is some good ground to the 
contrary. So far from their being such ground, 
the inference is very strong that the parties really 
intended to contract w ith reference to English 
law. In  order to determine the effect of the 
contract according to English law, i t  is necessary 
to ascertain its  true meaning, and in  particular 
the extent of the express exception of collision 
from the liab ility  undertaken by the defendants. 
I f  the word “ collision”  means every collision, 
however caused, then the defendants, having 
expressly stipulated against liab ility  fo r collision, 
are not liable for a breach of their contract to 
carry. Again, i f  the word “  collision ”  means 
every collision except a collision caused by the 
negligence of those engaged in carrying the 
goods, then, again, the defendants having ex
pressly stipulated against liab ility  for collision, 
even though so occasioned, are not liable for any 
breach of their contract to carry. B u t i f  the 
word “  collision ”  means collision not occasioned 
by the negligence of the defendants or their 
servants, then the defendants w ill not have ex
cluded their liab ility  for damage by all collisions, 
but only for such as may not have been occasioned by 
the negligence of themselves or the ir servants m 
the navigation of the carrying ship; they w ill not 
have excluded their liab ility  for damage by colli
sion occasioned by the negligence of themselves
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or tbe ir servants otherwise than in  the navigation 
of the carrying ship. I f  the word “  collision ”  
means what is now supposed, i t  w ill follow that 
in  the events which aotually happened the defen
dants w ill be liable for a breach of their contract 
to carry. For the ir contract is to  carry safely 
except in  the excepted cases, and upon the present 
supposition the case which has arisen w ill not be 
one of them. The contract in  this case is con
tained in  a b ill of lading. The contract has refer
ence to a particular ship— viz., to the ship on 
board of which the goods are to be p u t ; the 
goods are to be delivered on the safe arriva l of 
that ship, and the conditions and exceptions con
tained in the b ill of lading all have reference to 
the voyage of that ship and to her captain and 
crew. The firs t set of exceptions includes colli
sion, and perils, dangers, and accidents of the 
sea. The second exception extends to loss or 
damage from any act, neglect, or default o f the 
master, mariners, or other servants of the company 
in  navigating the ship. The carriage of the goods 
on board the ship referred to in  the b ill o f lading 
is the subject to which the contract refers, and in 
construing i t  this must be borne in  mind. As a 
mere matter of construction, I  should come to 
the conclusion that the word “ collision”  in the 
b ill of lading meant every collision between the 
carrying ship and any other, bu t that, inasmuch 
as the word “ collision”  alone would not or m ight 
not extend to collisions occasioned by the negli
gence of those in  charge of the carrying ship, 
additional words were inserted to cover even this 
case. Certain authorities, however, were referred 
to fo r the purpose of showing that the word 
“  collision ”  does not extend to collisions occa
sioned by the negligence of the carrier or 
his servants, but the authorities referred to do 
not go this leng th ; they are all confined to negli
gence on the part of those who are in charge of 
the goods to be carried. The word “  collision ”  
as construed in those cases was restricted, but 
only so far as the true construction of the whole 
contract required. We are now asked to restrict 
i t  further, and, as i t  appears to me, to an extent 
not warranted by the rest of the contract or by 
the authorities. On the one hand, care must be 
taken not to confine a general principle to cases 
which merely illustrate its application; but, on 
the other hand, care must be taken not to apply 
decided cases so as to defeat the real object and 
meaning of persons when expressed in sufficiently 
plain language. The introduction of the word 
“ collision ”  in addition to risks and dangers of 
the sea, shows that something was intended to be 
excepted which those words would not or m ight 
not themselves include. But such expressions 
as “ perils of the sea, accident, or damage of seas ”  
and the like in  charter-parties and bills of lading 
have been long held to extend to collisions not 
occasioned by the negligence of the master or 
crew of the carrying sh ip : (Butter v. Fisher, 
Abbott on Shipping, 12th edit. p. 592.) And, on 
the other hand, such expressions have been held 
not to  apply to collisions occasioned by such 
negligence: (L loyd  v. General I ro n  Screw C o llier 
Company, 2 Mar. Law Oas. O.S. 32; 3 H . & 0. 
284; G r ill v. General Iro n  Screw Collier Com
pany, L . Bep, 1 C. P. 600; 2 Mar. Law Oas. 0. S. 
362; and 3 C. P. 476.) So an exception of 
leakage and breakage has been held not to include 
leakage or breakage caused by the carelessness of

the shipowner or his servants in  stowing: (P h illip s  
v. Ciarle, 2 O. B. N . S. 156; Czech v. General 
Steam N aviga tion  Company, L . Rep. 3 0. P. 14; 
3 Mar. Law Cas. O. S. 5; see also The Chasca,
L. Rep. 4 Ad. & Eo.446.) Having regard to these 
decisions, the introduction of the word “  col
lision ”  into the b ill of lading in  this case would 
not exonerate the defendants from lia b ility  in  
respect of a collision caused by the negligence of 
the ir servants who had charge of the ship in, 
which the plaintiffs’ goods were being carried 
but this liab ility  is expressly exoluded by addi
tional words. These additional words were pro
bably inserted to meet, not only the decisions 
referred to, but also the more general observations 
of several eminent judges to the effect that the 
shipowner cannot protect himself from liab ility  
fo r the misconduct of his servants by the use of 
general words o n ly : (see per K e lly  O.B. in
L . Rep. 3 0. P. 481; per Willes, J. Ib . p. 19; per 
Lush, J. in  L . Rep. 9 Q.B. 549.) In  tru th  i t  is 
the application of this principle which gives rise 
to the difficu lty which the court has to solve. 
The plaintiffs themselves invoke this very p rin 
ciple and re ly upon it, and contend that the 
general word “  collision”  is not sufficient to pro
tect the defendants from liab ility  for the negli
gence of their servants, whether in  the manage
ment of the carrying ship or any other. This, 
moreover, is the view taken by the court below. 
The answer to i t  is that the meaning of the 
parties must be gathered from the whole contract, 
and that a ll the exceptions taken together show 
that what the parties really intended was to 
exclude all collisions, even though attributable to 
the negligence of those who were entrusted w ith  
the carriage of the plaintiffs goods. This intention 
m ight no doubt have been expressed more plainly, 
but the closer the course of decision on this sub
ject is studied the more plain does i t , I  think,become 
that the real meaning of the parties was as above 
stated. I  am aware that in questions arising on 
bills of lading and charter-parties the rule is to 
regard the causa causans rather than the causa 
próxim a, and that there is a difference in this 
respect between such documents and policies of 
insurance. But this rule is, after all, subordinate 
to the true construcción of the contract, and 
ought not to be applied so as to defeat tho inten
tion of the parties as therein expressed. For 
example, if  the A tjeh  had been owned by strangers, 
and the collision had been caused wholly by the 
negligence of her captain, the loss of the p la in tiff’s 
goods would, as between them and the defendants, 
be regarded as a loss by collision w ith in  the true 
meaning of the h ill of lading, and not as a loss by 
an unexpected peril—viz., the negligence of the 
captain of the Atjeh. This illustration shows 
that the liab ility  of the carrier turns on the true 
construction of the contract, and tha t the dis
tinction between causaprozima and causa causans 
is not the test of liab ility . The word “  collision ”  
may cover both or only the first, according to the 
meaning of the parties as expressed in the con
tract. For the above reasons I  am unable to 
concur in the view taken by the court below, that 
the defendants are liable on the contract— i.e., for 
a breach of the ir contract to carry safely.

I t  becomes, therefore, necessary to consider 
whether the defendants are liable to the plaintiffs 
for the loss of the ir goods apart from the contract 
in to  whiohthe parties entered by the b ill o f lading
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I t  is contended that because both ships were 
registered in Holland in the name of a Dutch 
company, and were both lawfully Sailing under the 
Dutch flag, and came into collision on the high 
seas, the plaintiffs’ rights apart from the contract 
must be decided by the Dutch law. B u t although 
both ships may have been Dutch, and entitled by 
the law of Holland to trade w ith Dutch ports in 
Java, yet i t  is not to be forgotten that both ships, 
were, in fact, owned beneficially by the defen
dants, and were both navigated by persons who 
■were in fact the servants of the defendants. 
What, then, is the law applicable, as between the 
plaintiffs and the defendants, to a loss of the 
plaintiffs’ goods occasioned by a collision between 
these two ships ? W hat reason is there for say
ing that Dutch law, as distinguished from English 
law or the general maritime law, is to govern such 
a case? The reason alleged is that, each ship 
being Dutch, the law of the flag—that is the 
Dutch law—regulates the persons on board each 
ship, and determines the rights and liabilities of 
her owners both towards the captains and crews, 
and towards the owners of the cargoes on 
board. This reason is based on a very common 
and fru itfu l source of error—viz., the error 
of identifying ships w ith portions of the te rrito ry 
of the states to which they belong. The analogy 
is imperfect, and is more often misleading than 
the reverse, as I  have endeavoured to point out 
before : Beg. v. Keyn, 2 Ex. D iv. 93, 94.) In  this 
particular case the analogy appears to me more 
misleading than usual. I  am not aware of any 
decision in  th is country to the effect that, where 
two ships come into collision on the high seas, the 
rights and liabilities of the ir respective owners 
have been held to depend on the laws of the 
respective flags of the ships. The law applicable 
in  this country to cases of collision on the high 
Beas is the maritime law as administered in 
England, and not the laws of the flags: (see The 
Johann Friederieh , 1 W . Rob. 35; The Leon, 6
P. D iv. 148; and Foote on Private International 
Law, pp. 398 and 403.) According to the maritime 
law, 'the defendants, as principals of the captain of 
th e Atjeh, are clearly liable for the conseqnences 
of his negligence. I f  i t  be objected tha t the 
Dutch company, and not the defendants, are the 
owners of the Atjeh, and responsible for the acts 
of her captain, the objection is answered by the 
admission made by the defendants’ counsel in  this 
court, that the defendants represent the Dutch 
company for all the purposes of this action. 
Probably, even without this admission, the result 
would be the same, considering that the Dutch 
company were bare trustees fo r the defendants. 
But the admission gets rid  of a ll d ifficulty w ith 
respect to ownership, such as had to be encoun
tered in The General Steam N avigation Company 
v .G u iU o u d l M .& W .877).

Assuming, then, that the defendants are liable 
to the plaintiffs for the loss occasioned by the 
negligence of the master of the Atjeh, i t  is 
necessary to determine the amount of damages 
to which the plaintiffs are entitled. I  he action, 
viewed as an action of tort, appears to come 
distinctly w ith in  sect. 25, clause 9, ot the 
Judicature Act 1873, and the rules of the 
A dm ira lty  Court have to be ascertained and 
applied. I t  becomes unnecessary, therefore, to 
discuss the doctrine laid down in Thorogood v. 
B rya n  (8 C. B. 115) and other cases of that

v. M ic h e ll  and Co. [C t. or Apr.

class, for the Adm ira lty Court has never adopted 
that doctrine: (see The M ilan , 31 L. J. 105, 
Adm. and 1 Lush. 388, 403; 1 Mar. Law Cas. 
0 . S. 185; 5 L. T. Rep. N. S. 590.) Accord
ing to the rules of the Adm ira lty Court, i f  
the two Bhips had belonged to different owners, 
then, as both ships were to blame, the plaintiffs 
would have been entitled to recover one-half of 
the amount of their loss from the owners of the 
Atjeh, and one half from  the owners of the Kroon  
B rins. As both ships belong to the same owners, 
the above rule would render the defendants liable 
for both halves, i.e., for the whole of the loss, and 
this would be the proper result, were i t  not for the 
special stipulation contained in the b ill of lading, 
which exonerates the defendants from the share 
of the loss attributable to the negligence of those 
in charge of the Kroon P rins. The contract in  
this case exonerates the defendants from half of 
the loss and leaves them liable fo r the other half, 
and the plaintiffs are entitled to judgment on this 
footing. Unless the parties can agree upon the 
sum for which judgment is to be entered, the 
amount must be ascertained by a reference to a 
master or a referee. The plaintiffs w ill bo entitled 
to the costs of the action, but, the appeal having 
been to a great extent successful, each party 
should pay his own costs of the appeal.

Judgment reversed in  part.
Solicitors for plaintiffs, Waltons, Bubb, and 

Walton.
Solicitors for defendants, Lovell, Son, and 

B itfie ld .

Thursday, March  1,1883.
(Before B rett, Cotton, and B owen, L.JJ.)

W oodley a n d ,Co. v . M ic h e ll  and Co. (a)
B il l  o f lad ing— Penis o f the sea— Collision—N eg li

gence.
A  collision between two ships caused by the negli

gence o f either is not a p e r il o f the seas w ith in  the 
meaning o f those words in  a b i l l o f lading.

The p la in tiffs  were the owners o f a cargo o f barley 
shipped at Caen on board the defendants' 
schooner Kate fo r  delivery in  London. The b ill 
o f lading was in  the usual fo rm , the only excep
tion  contained in  i t  being the exception o f “ perils  
o f the sea.”  The Kate, while sailing up  the 
Thames, collided w ith  a steamer, and was sunk, 
and the cargo lost. I n  an action to recover the 
value o f the cargo the ju r y  fo u n d  that the collision  
was caused by the Kate starboarding her helm, 
but that there was no negligence on her pa rt. 
There was no fin d in g  as to the steamer.

Held, tha t the loss was not occasioned by a p e r il o f  
the sea.

T his was an appeal by the plaintiffs from the 
judgment of Hawkins, J. at the tr ia l of the
action.

The action was brought by the plaintiffs, who 
were indorsees for value of a b ill of lading against 
the defendants, who were the owners of the 
schooner Kate, to recover the value of a cargo of 
barley shipped on board that vessel. The cargo 
was shipped at Caen in Normandy, on board the 
Kate, to be carried to London, under a b ill of 
lading, which contained only one exception, that 
of “  perils of the sea.”  W hile the Kate was sailing

(a) Reported by A. A. H opkins, Esq., Barrister-at-Law.
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up the Thames she came into collision w ith  the 
steamer Fyneoor, and was sunk and the cargo 
lost. The plaintiffs sued the defendants to re
cover the value of the cargo, alleging negligence 
on board the Kate. The defendants denied 
the negligence, and pleaded that the loss was 
occasioned by a “  peril of the sea.”  A t the tr ia l 
before Hawkins, J. the ju ry  found that the collision 
was in  fact caused by the Kate  starboarding her 
helm, but that there was no negligence on the 
part of those in  charge of her. There was no 
finding as to the Fyneoor. Upon these findings 
Hawkins, J. entered judgm ent fo r the defen
dants.

The plaintiffs appealed.
B utt, Q.C. and Tyser for the appellants.— On 

these findings the plaintiffs are ontitled to judg 
ment. A  collision is not a “  peril of the sea ”  
w ith in  the meaning of those words in  a b ill of 
lading, except in  the case of a collision absolutely 
accidental and not in  any way caused by the act of 
m an:

The Chartered Mercantile Bank of Ind ia  v. The 
Netherlands Ind ia  Steam Navigation Company 
52 L. J. 220, Q. B . ; 5 Asp. Mar. Law Cas. 65.

“  Peril of the sea”  in  a b ill o f lading has a 
different meaning to those words in  a policy of 
insurance. The rule in  the case of a policy of 
insurance is that the causa, proxim a  of the loss is 
to be regarded; but the rule in  the case of a b ill 
of lading is that the causa causans is to be looked 
to. They cited

Buller v. Fisher, 3 Esp. 67;
Trent and Mersey Navigation v. Wood, 3 Esp. 127 : 
Smith v. Scott, 4 Taunt. 126;
Dudgeon v. Pembroke, L. Rep. 2 App. Caa. 284: 36 

L. T. Rep. 382 ; 3 Asp. Mar. Law Cas. 393;
Dixon v. Sadler, 8 M. & W. 895.

Webster, Q.C. and Sutton  fo r the respondents.— 
A  peril of the sea is such an accident as may be 
expeoted to happen on the sea. [The Court 
referred to L loyd  v. The General I ro n  Screw 
C olliery Company, 3 H u rl. & C. 284; 2 Mar. 
Law Cas. 0 . S. 32.] The passage from Parson’s 
Maritime Law there quoted is altered in  later 
editions (see ed. 1869, vol. 1, bk. 1, chap. 7, 
p. 259.) I f  the passage as altered is good
iaw th is  case is c learly  w ith in  it. [B rett, L.J.__
I  doubt whether the passage quoted from the 
later edition of Parson’s Maritime Law is correct.]

B rett, L .J .— I  am o f opin ion th a t th is  appeal 
m ust be allowed. The ju ry  have found tha t th is  
co llis ion  between a sa iling  vessel and a steamer 
was caused by the sailing vessel starboard ing her 
he lm , bu t they have also found tha t, under the 
oircumstanceB, th is  starboard ing o f the helm was 
no t an act o f negligence; and there has been no 
fin d in g  at a ll as to  the steamer. The question is 
whether, on these find ings, judgm en t ought to be 
entered for the p la in tiffs , who are the owners of 
the cargo on board the sa iling  vessel, o r fo r  the 
defendants, who are tho  owners of the sa iling  
vessel. I t  seems to  me tha t, in  such a case as 
th is , i t  was on ly necessary fo r the  p la in tiffs  to 
prove non-delivery of the cargo— the defendants 
could on ly answer tha t in  one way, by showing 
th a t such non-delivery was caused by something 
. xcepted by the b ill o f lad ing. H ow  the b i l l  of 
jad ing  on ly excepts "p e r ils  o f the sea,”  the defen
dants, therefore, had to b r in g  th is  case w ith in  
th a t exception. I  am no t prepared to  re tract 
a n y th in g  I  said in  The Chartered M ercantile

B ank o f In d ia  v. The Netherlands Steam N av iga 
tion Company (ub i sup.), but I  am bound to say 
tha t I  do not th ink  that all I  there said was so 
necessary for the decision of that case as to make 
i t  binding on us here. We need not now consider 
whether a ll that was said there was r ig h t or 
wrong. This much, however, I  must say here— 
that although a collision which happens w ithout 
any negligence on the part of either vessel is, or 
may be, a peril of the sea, yet a collision which 
happens in  consequence of the negligence of those 
on board either of the vessels, so that w ithout some 
negligence somewhere i t  would not have happened, 
is not a “  peril o f the sea ”  w ith in  the meaning of 
those words in an English b ill of lading. On the 
findings of the ju ry  in th is case, I  therefore th ink 
the defendants must fail, as the ju ry  have only 
found that the collision happened w ithout negli
gence on board one of the two vessels. But i f  we 
look at the findings by the lig h t of tho facts of the 
case, then I  th ink i t  appears at once inevitable 
that the defendants must fa il, because the moment 
i t  appears that the collision was between a sailing 
vessel and a steamer the court is bound to take 
notice of the rule that i t  is the duty of the suiling 
vessel to keep her course, and the duty of the 
steamer to keep out of the way. The defendants 
then, as i t  seems to me, are in this inevitable d iffi
culty. The only way in  which the finding of the 
ju ry  can be dealt w ith  is to assume that the Kate  
was put into a position c f such extreme peril by 
the negligence of the steamer, that those in charge 
of her may be excused from  obedience to the rule. 
Even i f  there was no negligence on board the 
Kate, there must have been some on board the 
steamer, and i t  is clear law that a collision which 
happens in  consequenoe of negligence on either 
vessel cannot be said to be a “  peril of the sea ”  
w ith in  the meaning of those words in  a b ill of 
lading.

Cotton, L.J.— I  am of the same opinion. The 
p la intiffs sue for non-delivery of the cargo; the 
defendants are clearly liable unless there is some
th ing in  the b ill of lading to excuse them from 
the ir liab ility. The defendants say that they are 
excused under the exception of perils of the sea. 
There is no decision binding on this court which 
lays down that a collision caused by the negli
gence of either vessel is a peril o f the Bea; and i t  
appears to me that, where there is in fact no peril 
arising either from the waves or the wind, and an 
accident happens in consequenoe of a negligent 
act of someone that accident cannot properly be 
said to arise from a peril o f the sea. Here the 
defendants are in  this dilemma—that, in order to 
prove that there was no negligence on the ir own 
ship, they are obliged to assume negligence on 
board the steamer. I  agree w ith Brett, L.J. that 
the finding of the ju ry  can only be righ t on the 
supposition that the steamer was gu ilty  of negli
gence. Therefore, i t  seems to me that whichever 
way we look at it, the defendants are liable, and 
tha t th is appeal must be allowed.

B owen, L.J.—The pla intiffs are entitled to 
succeed unless the defendants can show that the 
loss was occasioned by a peril o f the sea. The 
ju ry  have found that the loss was caused by the 
starboarding of the helm of the carrying vessel, 
the K a te ; and they have added that there was no 
negligence on board the Kate. I t  is clear to my 
mind that on this finding alone the owners o f the
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Kate  are not entitled to judgment. But i t  does 
not stop there, because we have to consider 
whether, taking the findings of the ju ry  in  con
junction w ith the admitted facts of the case, we 
are of opinion that the loss was caused by a peril 
of the sea. Now, the facts are that the Kate  was 
going up the Thames under no sort of peril of 
wind or tide, and in no danger wbatover, and the 
steamer was ooming down. A ll that can be urged 
is that the Kate was driven to starbord her helm 
by the action of the steamer. Under these c ir
cumstances I  th ink there is, at any rate, no evidence 
that the loss was occasioned by a peril of the sea ; 
and, though I  do not in  the least dissent from 
what has been said by Brett, L . J., I  th ink  i t  suffi
cient to say that in  the present case the findings 
of the ju ry  do not entitle the defendants to judg 
ment.

Appeal allowed.—Judgment fo r  the p la in tiffs . 
Solicitors for the plaintiffs, Waltons, B u lb , and 

Walton.
Solicitors for the defendants, Glarkson, Green- 

well, and Go.

Wednesday, A p r i l 25,1883.
(Before B rett, M.R. and B owen, L.J.)

T he L eon X I I I .  (a)
on appeal from the probate, divorce, and

ADMIRALTY DIVISION (ADM IRALTY).

Jurisd ic tion  —  Wages — Foreign ship — Protest o f 
Consul.

I n  an action f o r  wages and w rongfu l dismissal 
brought by persons ddmiciled in  England against 
a fore ign ship, in  which they had served under 
articles signed in  a port o f the country to which 
the ship belonged, in  which action imprisonment, 
hardship, and ill-treatm ent were alleged, the 
Court refused to interfere w ith  the discretion o f 
the judge below in  declin ing to exercise ju r is d ic 
tion  against the protest o f the consul, which 
alleged that, by the law o f the country to which 
the ship belonged, a l l disputes re lating to the 
ship, or claims against the owner or master, were 
to be referred to and decided by the tribuna ls or 
consuls o f that country.

T his  was an appeal by the plaintiffs from a decision 
of S ir Robert Phillimore, given on the 7bh Nov. 
1882, by which he had declined to exercise ju ris 
diction in a wages action brought by seamen 
against a foreign ship.

The action was brought by three English 
engineers against the Spanish steamer Leon K i l l .  
to recover wages and damages for wrongful dis
missal. A fte r the statement of claim had been 
delivered, the Spanish Consul at Liverpool made 
a protest against the jurisdiction of the English 
court, and on motion by the owners of the 
Leon X I I I . ,  the court refused to exerciso jurisdic- 
tion.

The facts of the case are fu lly  reported in  the 
court below: (47 L . T. Rep. N . S. 659; 5 Asp. 
Mar. Law Cas. 25; 8 P. D iv. 121.)

J. P . A sp ina ll and French for the appellants.
I t .  T. Reid, Q. C. and W. G. F . Phillim ore, fo r  

the respondents, were not called upon.
The“ argument was substantially the same as 

(a) Reported by J. P. A spinall end P. W. Raises, Esqrs.
Barriaters-at-Law.
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that used in  the court below. The oases oited 
were

The Nina, 17 L. T. Rep. N. S. 391, 585 ; 3 Mar. Law 
Cas. O. S. 10, 47; L. Rep. 2 P. C. 38;

The Golubchich, 1W. Rob. 143;
Lim land  v. Stephens, 3 Esp. 269 j
Hulls  v. Heightman, 4 Esp. 75 ;
Sigard v. Roberts, 3 Esp. 71;
The St. Oloff, 2 Pet. Adm. 428 (Amer.);
The Jerusalem, 2 Gallieon, 198 (Amer.);
Bucher v. Klorlcgeber, Abbott, 402 (Amer.);
Davis v. Leslie, Abbott, 134 (Amer.).

A p r i l 25.—B rett, M .R.—In  this case an action 
has been brought against a Spanish ship in  the 
Adm iralty Court by certain engineers who had 
served on board the defendants’ ship. The action 
was brought to recover wages due, compensation 
for wrongful dismissal, and perhaps to recover 
damages fo r alleged false imprisonment. I  say 
“  perhaps ”  because i t  must bo noticed that in  the 
statement of claim there is no prayer for damages 
for false imprisonment, unless i t  be considered as 
included in the prayer for general relief. The 
suit then having been instituted in  the Adm ira lty  
Court, a protest was presented by the Spanish 
consul at Liverpool, in  which i t  is asserted that 
the dispute ought to be tried, not in  the Adm ira lty 
Court, but by the Spanish consul, and though 
there is some alleged difficulty as to what consul 
is meant in  the protest, i t  seems to me clear that 
i t  means the Spanish consul at Liverpool, that is 
to say, at the place where the ship was seized and 
the dispute arose. The consul’s protest was 
supported by his affidavit, and both protest and 
affidavit allege these grounds why the case 
should not be tried in  the Adm ira lty C o u rt: that 
although the plaintiffs are B ritish  sailors, yet 
they entered into a contract w ith the master of 
a Spanish ship, and that i t  was made in a Spanish 
port. I  th ink  tbic latter fact is immaterial. 
A lthough the plaintiffs are Englishmen, they 
have entered into a contract to serve on board a 
Spanish ship, and nowhere else. The consul also 
alleges faots which are evidence to show that the 
contract is a Spanish contract in  the Spanish 
language, and in the form of Spanish articles, all 
being strong,indeed,Imay say conclusive, evidence 
to show that the contract of service was a Spanish 
contract of service. The consul goes on to state that 
a Spanish seaman serving under such articles is 
liable in  oase of a disputebetweenhim and the ship
owner to have i t  settled by Spanish law, and by 
Spanish law the plaintiffs can only have the case 
settled before a Spanish court or a Spanish consul 
abroad, meaning thereby, as I  have said, the 
consul at the place where the dispute arises. To 
this protest and affidavit no answer by affidavit 
has beeu made, that is, no sworn answer, that 
the Spanish consul's statement of the Spanish 
law is an erroneous exposition of that law.

Under these circumstances, and w ith  that 
evidence before him, the learned judge of the 
Adm iralty Court held, in obedience to the decisions 
of Dr. Lushington and the P rivy  Council, that he 
had, notwithstanding the protest,jurisdictionto try  
the action, but that he had a discretion to exercise 
in  respect of it, namely to decide whether he 
should try  i t  himself or leave the parties to go 
before the Spanish consul; in  other words, to refer 
the matter to be tried by the consul. Then this 
is an appeal against that decision, on the ground 
that the learned judge erroneously exercised his 
discretion. The learned judge, in  g iv ing his

T he  L eon I I I .
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judgment states tha t he gives his decision firs t 
of all on the ground that a man *• must be con
sidered p ro  hac vice to be subject of that country 
to which the vessel belongs.”  That is his firs t 
g round; and then he says “  upon the whole, 
w ithout entering into the cases which are fu lly  
considered, and the principles of law applicable to 
them in the case of The N in a  (uh i sup.), I  am of 
opinion that no difference is established between 
tha t case and the present, and I  must dismiss this 
suit, meaning tha t he could see no difference 
between this case and the principles of law acted on 
in  former cases. These principles are d istinctly 
stated in The N in a  {ubi sup.), and The Golubchick 
(itb i sup.), and i t  is clear that the court, even 
though there is express provision in the artioles 
that the seamen bind themselves to go before the 
tribunals of the country to which the ship belongs, 
is not ousted of its  jurisd iction. But i t  is 
equally clear tha t though the Adm ira lty  Court 
has the jurisd iction, yet in  each particular case 
i t  w ill exercise its discretion and consider i f  i t  w ill 
entertain the action or not. I t  seems to me that 
The Nina^ lays down this ground to guide the 
jud ic ia l discretion, that i f  a ll the foreign consul 
does is to protest w ithout g iv ing  reasons, then 
the Court of A dm ira lty  in  its discretion w ill 
proceed w ith the action. But i f  he does give 
reasons, then the Court of A dm ira lty  w ill inquire 
into the reasons, and allow them to be contra
dicted. Then when i t  has entered into the facts 
i t  w ill proceed to exercise its  discretion in  each 
particu lar case. In  The N in a  the circumstances 
were tha t certain English sailors entered into 
articles on a Portuguese ship, and I  w ill assume 
that under those articles they undertook to abide 
by the decision of a Portuguese tribunal. B u t there 
i t  is to  be noticed tha t there was no negative 
stipulation that they would not apply to an English 
court fo r redress. There was there an affidavit 
o f the consul supporting the protest that by Por
tuguese law these sailors could only proceed before 
a Portuguese tribunal. Then the Court of A d 
m ira lty  held that, though not bound to give up its 
ju risd iction, yet under the circumstances of such 
a protest i t  would decline to go further w ith the 
matter, and released the ship. The court held 
that the fact of the sailors being B ritish  
seamen would not cause them to entertain 
the action, if, being B ritish  seamen, they had 
bound themselves by a foreign contract to 
serve on board a foreign ship. That entirely 
supports the proposition laid down by the learned 
judge here, that when seaman enter into the service 
of a Spanish ship, w ith Spanish papers and a 
Spanish flag, they are to be taken to be, pro  hac 
vice, Spanish subjects. Therefore the case is to be 
decided as i f  these men were Spanish sailors 
serving on board a Spanish ship, and under 
Spanish artic les; and the consul says that being 
such they can only complain to a Spanish court 
or consul, and he therefore submits that the court 
should not exercise jurisdiction. In  The N in a  the 
court acted in accordance w ith  the consul’s w ish;

“ ore. when the learned judge says, “  I  abide by 
lh e  N in a ,"  he means to say, and does in effect say, 
although not litera lly, that, applying the princi
ples in  The N ina , these engineers are to be con- 
considered as Spanish sailors; and that in the face of 
the protest, which he thinks a fa ir and proper one, 
the court w ill not exercise its jurisdiction.

I t  is thensaid that the learned judge has exercised

[C t. of A pp.

his discretion wrongly. W hat then is the rule as 
regards this point in  the Court of Appeal P The 
appellant must show that the judge has exercised 
his discretion on wrong principles, or that he has 
acted so differently from what is the view of the 
Court of Appeal that they are justified in  saying 
he has exercised i t  wrongly. I  cannot see that 
any wrong principle has been acted on by the 
learned judge, or anything done in the exercise 
of his discretion so unjust or unfair as to entitle 
us to overrule his discretion. He acted expressly 
in  accordance w ith The N in a ,  and I  th in k  the 
judgment is correct.

Then i t  is suggested tha t the materials before 
the learned judge were erroneous, and tha t the 
consul s statement of Spanish law was incorrect. 
Perhaps if  this had been distinctly proved before us 
now, i t  may bo tha t we m ight have altered the de
cision of the learned judge, but as the matter stands 
we have no materials before us to show that the 
consul’s statement of the Spanish law is erroneous; 
and, although a long period of time has elapsed 
since the hearing of th is case in  the court below, 
nothing in the nature of evidence has been brought 
before us to support the assertion of the appel
lants’ counsel, and we are not bound to take their 
statement as to the contents of the Spanish 
oode. There is no suggestion that an affidavit 
can be obtained, and i t  is said there is no Spanish 
expert in  London or any of the large English 
seaports. We cannot act on these suggestions; 
there is really no good ground advanced why we 
should have different materials before us. We 
are in  fact powerless to overrule tbe learned 
judge, so that these men must go before the 
Spanish consul at Liverpool, and the appeal must 
bo dismissed w ith costs.

B owen, L.J. concurred.
Judgment dismissed.

Solicitors for the appellants, P ritch a rd  and 
Sons, agents for Yates, Son, and Stannanought, 
Liverpool.

Solicitors fo r the respondent, Gregory and Go., 
agents fo r H i l l ,  D ickinson, and Lightbound, 
Liverpool.

Tuesday, M ay  29,1883.
(Before B rett, M.R., B indley  and F ry, L.JJ.)

Coverdale, T odd, and Co, v . Grant and  Co. (a)
Charter-party—Exception— Frost preventing 

lo ading— Dem urra ge.
I t  was agreed by charter-party tha t the p la in t if fs ’ 

ship should proceed to C a rd iff  East Bute Dock, 
and there load in  the customary manner a cargo 
o f iron . The charter-party contained the fo llo w 
ing  clauses: “  Cargo to be supplied as fast as 
steamer can receive. Time to commence fro m  the 
vessel being ready to load, and ten days on 
demurrage at 40L per day. Except in  case o f  
hands s trik ing  work, or fros t, or floods, or any 
other unavoidable accident preventing the loading  
and unloading, in  which case owners to have the 
option o f employing the steamer in  some short 
voyage trade u n t il receipt o f w ritten  notice from  
charterers that they are ready to resume employ
ment w ithou t delay to the ship.”

The ship arrived in  the East Bute Dock, and 
load ing was commenced, but was in te rru p te d ly

(a) Reported by A. A. H opkins, Esq., Barrister-at-Law.
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reason o f a severe frost, which prevented the 
lighters containing the iro n  coming through the 
canal in to the dock, the docks themselves being 
free fro m  ice.

Held, in  an action to recover demurrage, that the 
defendants were not protected by the exception in  
the charter-party as to detention by frost.

The decision o f Pollock, B. reversed.
T his was an appeal from a judgment of Pollock,
B. The aotion was brought to recover dem urrag e 
and damages fo r the detention of the plaintiffs 
steamship Mennythorpe.

The facts are fu lly  stated in  the report in the 
court below {46 L. T. Bep. M.S. 632; 4 Asp. Mar. 
Law Cas. 528.)

The Solicitor-General (B rynm or Jones w ith him), 
for the plaintiffs, referred to K ay  v. F ie ld  (47 L. T. 
Bep. N. S. 423; 4 Asp. Mar. Law Cas. 588). 
That case and the present one were decided by 
Pollock B. on the same grounds at the same time. 
B is judgment in  K ay  v. F ie ld  was reversed by 
th is court. This case is not distinguishable. [He 
was stopped.]

Bowen Rowlands, Q.C. and M oulton  for the de
fendants,

B eett, M .B.—I  am of opinion that there is no 
distinction between this case and that of K a y  v. 
F ie ld , and therefore the judgment appealed from 
must be reversed.

L in d ley , and F ry, L.JJ. concurred.
Appeal affirmed.

Solicitors for the plaintiffs, Shum, Crossman, and 
Co., fo r T urnb u ll and T illey, West Hartlepool.

Solicitors fo r the defendants, Clarke, Raw lings, 
and Clarke.

June 6, 13,1882, M arch 2 and 3,1883.
(Before B rett, Cotton, and B owen, L.JJ.)

T he F anny ; T he M a th ild a , (a)
APPEAL PROM THE PROBATE, DIVORCE, AND 

ADM IRALTY division  (adm iralty).
Charter-party — Shipbroker — Master — Agent — 

R atifica tion—Foreign port.
Q., a shipbroker at G. 0 . chartered the F in n ish  

vessels F . and M. p r io r  to the ir a rr iv a l at G. G., 
and w ithout communication w ith  the owners. G. 
had on several previous occasions chartered the
F . and M . under s im ila r circumstances, and a ll 
o f these charter-parties had been carried in fo  
effect. A fte r the a rr iv a l o f the F . and, M. at G.G. 
the ir ‘masters were on several occasions a t G. s 
office, and were shown the ir charter-parties. A  
fo r tn ig h t a fter the vessels’ a rr iv a l a t G.G., du ring  
which time fre ights had risen, the masters refused 
to take up the charter-parties.

Held, that the masters by the ir conduct had not 
ra tified  the c h a r te r -parties in  such a way as to 
make them binding.

A  master has no au thority  to bind his owners by 
w ritin g  fo rw a rd  to a broker in  a fo re ign  port, 
p r io r  to the ship's a r r iv a l_ therein, au thorising  
the broker to charter his ship.

The authority o f a master to bind his owners by 
charier pa rty  arises when he is in  a fo re ign Pfiff* 
and liie  owners are not there, and there is d iffi
cu lty in  communicating w ith them. _______ _

~(afReported by J. P- A spinall) and IT. W . Raises, Eaqps.,
B arristera-at-Law.

A  master is not the agent fo r  his owners to hold out
a person as authorised to charter his ship, so as
to bind the owners.

T his was an appeal from the judgment of S ir 
Bobert Phillimore, given on the 13th June 1882, 
by which he, reversing the decision of the judge 
of the Grimsby County Court, held tha t the 
owners of the Finnish ships, F anny  and M athilda, 
were liable for non-performance of two charter- 
parties signed by a Grimsby shipbroker, named 
Grauberg, under the circumstances hereinafter 
stated.

Ebenhard Grauberg, a native of F inland,carry
ing on business at Grimsby as a shipbroker fo r a 
period of fifteen years, had during tha t time acted 
as agent for F innish ships, he being the only 
person in Great Grimsby who could speak the 
Finnish language. Since 1876 he, w ithout any 
communication w ith the owners of the ships F anny  
and the M athilda, had, by authority from the 
masters, made two charter-parties fo r outward 
cargoes for the Fanny  and nine fo r the M ath ilda , 
all of which had been accepted by the masters of 
the respective vessels and duly carried out. These 
charter-parties had been entered into by Grauberg 
prior to the arrival of the vessels in  Grimsby, and 
were signed by him “  as agent.”

The following were undisputed facts in  the case 
w ith  respect to the two charter-parties now in 
question : The charter-party relating to the Fanny  
was made, on Sept. 15, 1881 by Granberg, and 
purported to be made between the Master of the 
Fanny  and E. Bannister and Co. (the p la in tiff 
firm), in respect of the carriage of coals to  
Cronstadt. On Sept. 16, 1881 a sim ilar charter- 
party relating to the M ath ild a  was entered into by 
Grauberg, and Bannister and Co. Both these 
charter-parties were signed by Bannister, and by 
Grauberg “ as agepl ”  Sept. 24, 1881 the two 
vessels arrived in the port of Great. Grimsby, 
when they were boarded by Frost, Grauberg’s 
clerk, and there was some conversation between 
him and the respective masters as to the charter
ing of their vessels. Sept. 26, the masters were at 
Grauberg’s office, and were subsequently there on 
other occasions. Oct. 4, Grauberg dined w ith  
the masters on board the M athilda. Oct. 5, 
Grauberg received the following le tter from the 
master of the F anny :

Grimsby, Oot. 5, 1881.—Herr Ed. Grauberg.—I  do not 
aoeept your freight or your charter-party for 71. 10s., as 
I  can obtain better freight. I  have tried to see you 
several times, but could not find you. (Signed) A. Yrjola.

Oct. 6, Bannister wrote to the master of the 
F anny  to take cargo on board, in  answer to whioh 
the master wrote saying that he had not fixed his 
ship w ith Bannister; and Oct. 8, the master of the 
M ath ilda  in  answer to a similar le tter from 
Bannister, dated Oot. 7, wrote to the same effect. 
The masters were both Finns, and the charter- 
parties were drawn up in English.

The evidence on behalf of the p la in tiff was that 
Fro 9 t, on boarding the vessels, had informed the 
masters of the charter-parties, at which they had 
expressed satisfaction; that on Sept. 26, the 
masters at Grauberg’s office had expressed them
selves satisfied w ith the charter-parties ; that on 
Sept. 29, the masters were shown the charter- 
parties, and after reading them the master of the 
F anny  took his away w ith him, and the master of 
the M ath ilda  returned his to Grauberg.
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On behalf of the owners of the Fanny  and the 
M ath ild a  the evidence was that Grauberg had 
never before chartered the vessels w ithout express 
authority from the masters; that on the present 
occasion he had no such a u th o rity ; that when 
Grauberg’s clerk had alluded to the vessels being 
already fixed, the masters had denied Grauberg’s 
authority to  do so; that on Sept. 29, Grauberg 
inform ed.the masters he could guarantee them 
fre igh t at 71. 10«.; that on Oct 4, the master of the 
F ann y  was for the firs t tim e to ld  by Grauberg of 
his charter-party, when i t  was given to him by 
Grauberg, and that on being informed of its con
tents, he returned i t  to  Grauberg; and that the 
master of the M ath ild a  saw his charter-party for 
the firs t time on Oct. 7, when ordered by 
Bannister to take on board cargo.

Actions were commenced in  the Great Grimsby 
County Court in  Oot. 1881 by Edward Bannister 
under the County Courts Adm ira lty Jurisdiction 
Amendment A c t 1869 (32 & 33 Y ic t. c. 51) for 
damages for non-performance of the charter- 
parties, and the ship’s were arrested in  these 
actions. The subject-matter of both actions being 
the same, the actions were tried together on viva  
voce evidence, and judgment was entered for the 
shipowners. As the learned County Court entirely 
rested his decision on the ground that the masters 
could not delegate their authority to enter in to 
charter-parties w ithout leave from their owners, 
he found none of the facts in  dispute.

From this decision the plaintiffs appealed; and 
the appeal came on for hearing before S ir R. 
Phillimore on the 6th June 1882.

J. P. A sy ina ll and P h illim ore  fo r the appellants. 
— Grauberg having on pre v ious occasions chartered 
the ships Fanny  and M ath ilda , and a ll of these 
oharters having been carried out, had what 
amounted to a general antecedent authority to 
bind the ships. He had, fo r a course of years, 
chartered a ll Finnish ships coming to Great 
Grimsby, and was recognised as authorised to 
bind F innish ships which had taken up previous 
charters made by him. This is a case where the 
exigencies of business require that the masters 
should appoint a sub-agent fo r chartering their 
ships, and i t  is immaterial, when they have thus 
delegated their authority, i f  the charter-parties are 
entered into p rio r to the arrival of the ship in 
port. In  De Bussche v. A lt  (8 Cb. D iv. 286; 
3 Asp. Mar. Law Cas. 584 ; 38 L. T. Rep. N. S. 
370) the Court of Appeal lays i t  down that there 
are circumstances, by reason ox usage or of the 
nature of the particular business, under which an 
agent is entitled to delegate his authority to sub
agents, and so bind his principal. Story, J., in 
sect. 14 of his Law of Agency recognises this 
power of an agent, and specifically instances the 
case of a master employing a broker to charter 
his ship. A pa rt from the question whether the 
masters actually delegated their authority or 
not, the ir continuous employment of Grauberg, 
coupled w ith the fact that a ll F innish ships so 
employed him , would amount to a holding out of 
Grauberg as authorised to charter the ir ships, 
w ith in  the decision of S m ith  v. M aguire  (3 H . &  N. 
560), so as to b ind the ir owners. A  passage in  
cap. xvii., s. 443, of Story’s Law of Agency is 
to  the same effect. Even presuming that under 
the circumstances of the case there was no 
general antecedent authority in  Grauberg to bind

the owners by charter-party, yet, seeing the 
previous relations between Grauburg and the 
Fanny  and M ath ilda , i t  requires but a slight act 
on the part of the masters to ju s tify  the court in  
deciding that the charter-parties were ratified. 
Putting aside a ll previous relations, i t  is contended 
that the conduct of the masters amounted to a 
ratification.

B u tt, Q.O. and W itt for the respondents.— 
Grauberg, notwithstanding the fact that certain 
charter-parties entered into by him  for Finnish 
vessels were carried out, has no authority to bind 
shipowners by charter-parties entered into prior 
to the arrival of the vessels in  port, the 
terms of which subsequently the masters could 
never see un til arrival. H is previous employ
ment gives him no general antecedent authority 
to  bind the owners, seeing that the charter- 
parties were made prio r to the arriva l of the 
vessels in  port, and he had received no communi
cation from the owners authorising him  to fix 
their vessels. Grauberg should have confined 
himself to looking out for charters and submitting 
them to the masters on arrival. The onus is on 
the p la in tiff to prove ratification of the charters, 
by the masters, and this he has failed to do. The 
charter-parties being in  English, and the masters 
speaking only Finnish, even i f  the charters were 
shown to them they would be ignorant of their 
contents. On the masters understanding that 
the charters purported to be an agreement be
tween Bannister and the ir vessels, fix ing the 
vessels for Cronstadt at 71. 10«. they at once 
repudiated the oharters.

Cur. adv. vu lt.

Sir R obert P h illim o r e .—The court is indebted 
to counsel on both sides for a good argument and 
for a pertinent reference to authorities. These 
two cases, the circumstances of which are so 
nearly similar tha t i t  is unnecessary to deal w ith 
them separately, come before me on appeal from 
the judge of the County Court of Lincolnshire, 
holden at Great Grimsby. The appellant, who 
was the p la in tiff in  both actions in  the court 
below, is a Mr. Bannister, a merohant of Great 
Grimsby, and the respondents (defendants in  the 
court below) are the respective owners of the two 
vessels. The claim in both instances is for 
damages fo r non-performance of a charter-party, 
and is made under the County Courts Adm ira lty 
Jurisdiction Amendment A ct of 1869 (32 & 33 
V ie t. c. 51), being a claim arising out of an agree
ment made in relation to the use or hire of the 
ships. The oharter-parties in  question were not 
signed by the owners or by the captains of the 
vessels, but by a Grimsby shipbroker named 
Grauberg. The appellant does not contend tha t 
Grauberg had any specific authority in respect of 
these particular charter-parties, but, as I  under
stand, contends that Grauberg had what amounted 
to a general antecedent authority to  bind the 
respondents by agreements such as those in  
dispute, and that, even i f  this were not so, the 
captains had subsequently adopted or ratified 
these particular charter-parties, which adoption 
or ratification would be binding on the owners. 
The respondents deny both previous authority 
and subsequent adoption or ratification. I t  
appears from the evidence that Grauberg had 
been a shipbroker at Grimsby for fifteen years, 
and had constantly acted as agent for Finnish
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vessels, he being the only person in  that town 
who could speak the Finnish language. He had 
acted fo r the Fanny  and fo r the M athilda, which 
were both Finnish vessels, since 1876, and had 
made during that time two charter-parties for the 
former, and eight or nine for the latter. These 
charter-parties were signed by E. Grauberg as 
agent,”  and were all carried into effect. On the 
15th Sept. 1881 the charter-party of the Fanny, 
now in  question, was entered into. I t  pur
ported to be an agreement between the captain 
of the Fanny  and E. Bannister and Go., the 
appellant’s firm, and stipulated that the vessel 
should take on board a cargo of coals at Grimsby, 
and deliver them at Cronstadt at a fre ight of 
71.10«. per keel of 21| tons. I t  was signed by the 
appellant on behalf of his firm , and by Grauberg, 
who signed as agent, as on previous occasions. 
On the next day a charter-party, similar in  all 
respects was made and signed by the same 
persons for the M ath ilda . The two vessels were 
at that time absent from Grimsby, but on Sept. 
24 they arrived at that port, and were boarded by 
a clerk of Grauberg’s, named Frost. A t this 
point there arises a discrepancy between the 
accounts given by Grauberg and Frost on the one 
side, and by the captains of the two vessels on 
the other, and an important issue of fact is raised. 
In  dealing w ith this issue l  am not assisted by 
the judgment of the learned judge of the County 
Court, who rested his decision on other 
and did not express any opinion as to which or 
the conflicting accounts ought to be believed, t  
regret that I  have not had the advantage or 
having the witnesses personally before me, and 
am obliged to draw from a careful examination ot 
the prin ted evidence, the best conclusion 111 my 
Power. The result is that I  am of opinion that 
the evidence of Grauberg and Frost is worthy or 
credit, and that the evidence of the captains o 
the two vessels is not. I  therefore consider i t  
Proved that on Sept. 24 Frost informed both 
captains on board their respective vessels that 
these charter-parties had been made tor > 
and that the captains did not repudiate 
charter-parties, and further, that during the su 
ceeding days both captains were more than once 
at Grauberg’s office, and had conversation wi 
him, and that certainly as early as the 29th be 
showed them the charter-parties, and told them 
what he had done, and that he did not receive y 
intim ation of dissent on their part un til S1X 7 
later, when i t  was time fo r tbern to take thei 
cargoes on board and sail. I t  h®8 be®n f
that the captains did not understand the a B E
in which the charter-parties were w ritte n ; but l
have come to the conclusion, looking o ° 
circumstances, that they were made substantia y 
cognisant of their contents, sufficiently at least 
to knotv the obligations which they were 
curring. I t  is undisputed that on Oc . 
captain of the F anny  wrote to Graiuberg,. say ng 
that he could obtain better freight, and *br°7  “ r 
up his charter-party, and three or four day > 
the captain of the M ath ilda  wrote, throwing up

in the County Court against the ° " “ ers’r i “ ci. 
the learned judge decided agains > ^  T)ele- 
pally on the grounds that the maxim Dele 
gatus non potest delegare applj® . f
that the masters were only the agents ot the

77
T he M a th ild a . [C t . op A pp.

owners, and, though in  that capacity they could 
make contracts to carry goods or freight, they 
could not delegate that authority w ithout special 
leave, which leave was not shown ; that therefore 
the circumstances relied upon by the p la in tiff to 
prove ratification by the captains were, even i f  
accepted as true, most insufficient to bind the. 
owners. He further decided that no proof had 
been given that the owners had in  any way 
antecedently constituted Grauberg their agent, for 
the purpose of fixing the ir vessels w ith contracts.

From this decision Mr. Bannister is now appeal
ing. Now I  am of opinion—and indeed i t  is ad
mitted by the counsel fo r the respondents—that the 
learned judge in the court below has over-strained 
the application of the legal maxim on which he 
relies. The maxin in question is unquestionably a 
rule, but i t  is one subject to various exceptions and 
qualifications. The law is plainly la id down in  the 
judgment of the Court of Appeal, in  De Bussche v.

(38 L. T. Rep. N. 8. 370 ; 3 Asp. Mar. Law 
Cas. 584; 8 Cb. Div. 310), where the following 
passage occurs: “  The firs t condition raises a 
question which, as i t  appears to us, does not 
present any difficulty. As a general rule, no doubt 
the maxim Delegatus non potest delegare applies, so 
as to prevent an agent from establishing the 
relationship of principal and agent between 
his own principal and a th ird  person; but this 
maxim, when analysed, merely imports that an 
agent cannot, without authority from his p rin 
cipal, devolve upon another obligations to the 
principal which he has himself undertaken to 
personally fu lf i l ; and that, inasmuch as confidence 
in  the particular person employed is at the root 
of the contract of agency, such authority cannot 
be implied as an ordinary incident in  the contract. 
But the exigencies of business do from time to 
time render necessary the carrying out of the in 
structions of a principal by a person other than 
the agent originally instructed for the purpose, 
and where that is the case the reason of the th ing 
requires that the rule should be relaxed, so as on 
the one hand to enable the agent to appoint what 
has been termed a *• sub-agent ”  or “  substitute ”  
(the latter of which designations, although it  does 
not exactly denote the legal relationship of the 
parties we' adopt for the want of a better, and for 
the sake of b rev ity ); and on the other hand to 
constitute in the interests and for the protection 
of the principal a direct p riv ity  of contract be
tween him and such substitute. And we are of 
opinion that an authority to the effect referred to 
may and should be implied, where from the con
duct of the parties to the original contract of 
agency, the usage of trade, or the nature of the 
particular business which is the subject of the 
agency i t  may reasonably be presumed tha t the 
parties to the contract of agency orig ina lly  in 
tended that snch authority should exist, or where 
in the course of the employment unforeseen 
emergencies arise which impose upon the agent 
the necessity of employing a substitute; and that 
where such authority exists, and i t  is duly exer
cised p riv ity  of contract arises between the p rin 
cipal’ and the substitute, and the la tte r becomes 
as responsible to the former for the due discharge 
of his duties which his employment oasts upon 
him  as i f  he had been appointed agent by the 
principal himself.”  I  w ill also refer to the opinion 
of Story, who says, in sect. 14 of his Law of 
Agency, “  In  general, therefore, when i t  is in-
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tended that an agent shall have power to delegate 
his authority, i t  should bo given him by express 
terms ot substitution. B u t there are cases in 
which the authority may be implied; as where 
. . . . i t  is the ordinary custom of trade 
. . . .  so where, by the custom of trade, a
shipbroker or other agent is usually employed to 
procure fre ight or charter-party fo r ships seeking 
a freight, the master of such ship who is authorised 
to let the ship on fre ight w ill incidentally have the 
authority to employ a broker or agent for the 
owner, fo r this purpose.”  I t  appears to me that 
the present case is precisely one of those contem
plated in  the passages which I  have just read, and 
that the captains were able to constitute Grau- 
berg as sub-agent, and to constitute a p riv ity  
between him and the respondents. In  my judg 
ment, therefore, there was a ratification of the 
charter-parties which was binding upon the 
respondents. I  consider also tha t the evidence is 
sufficient to show such a continuous employment 
of Grauberg by the captains—an employment 
which was in conformity w ith  the usages of the 
Finnish trade at Grimsby—as would constitute a 
holding ont to th ird  persons that Grauberg was 
their authorised agent in the matters in  ques
tion, as would, in fact, amount to an antecedent 
general authority. In  so doing the captains 
were acting w ith in the ir powers as agents for 
the owners, who would, according to the autho
rities which I  have cited, be estopped from re
pudiating the acts of a sub-agent so constituted. 
This doctrine of holding out a person as agent 
is well explained in the judgment of Pollock, 
C.B. in  Sm ith  v. M aguire  (3 H . & N. 560): “ I  
th ink  that questions of this kind,”  says the 
learned Chief Baron, “  whether arising on a 
charter-party, a b ill o f exchange, or any other 
commercial instrument, or on a verbal contract, 
should be decided on this principle. Has the party 
who is charged w ith  liab ility  under the ins tru 
ment or contract, authorised and permitted the 
person, who has professed to act as his agent, to 
act in such a manner and to such an extent that, 
from what has occurred publioly, the public in 
general would have a r ig h t to reasonably conclude 
and persons dealing w ith  him would naturally 
draw the inference, that he was a general agent ? 
I f  so, the principal is bound, although, as between 
him  and the agent, he takes care on every 
occasion to give special instructions ; and I  th ink 
i t  makes no difference whatever, whether the 
agent acts as i f  he were the principal or pro
fesses to act as an agent, as by signing ‘ A . B., 
agent for 0. D .’ ”

I  w ill refer also to the following passage in 
Story’s Law of Agency, cap. 17, s. 443; “ But 
the responsibility of the principal to th ird  per
sons is not confined to cases where the con
tract has been actually made under his express 
or implied authority. I t  extends further and 
binds the principal in all cases where the agent 
is acting w ithin the scope of his usual employ
ment, or is held out to the public or to the 
other party as having competent authority, 
although in fact he has, in  the particular instance, 
exceeded or violated his instructions and acted 
w ithout authority. For in all such cases, where 
one of two innocent persons is to suffer, he ought 
to suffer who misled the other into the contract 
by holding out the agent as competent to act and 
as enjoying his confidence.”  The conclusion from
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the premises which I  have stated is, that I  must 
reverse the judgment of the County Court, on the 
grounds both of general antecedent authority and 
subsequent adoption or ratification. I  pronounce 
fo r the appellants. The question of damages in 
both cases w ill be referred to the registrar here. 
An application has been made to me as to the 
costs of certain witnesses in the court below. The 
question as to these costs I  shall also refer to the 
registrar here, and i f  he has any d ifficu lty he w ill 
apply to the court.

From this decision the defendants appealed, ancj 
on the 2nd March 1883 the appeal came on for 
hearing.

W ilt (w ith him B u ll,  Q.O.) fo r the appellants.
J. P . A sp ina ll (w ith him D r. P hillim ore ) for the 

respondents.
The arguments used were substantially the same 

as those in the court below.
March 3.—B kett, L. J.—This case, which comes 

from  the Adm ira lty Court, is in a peculiar position. 
The case was heard by the County Court judge at 
Grimsby, who did not decide any questions of fact, 
resting his decision entire ly on a point of law. I t  
seems to me, however, that he dealt w ith the case 
in  such a manner that I  should have no difficulty 
in  determining on which side he believed the 
witnesses to be most credible. The case then went 
on appeal to the A dm ira lty  Court, where i t  was 
before the learned judge in the same position as i t  
now comes before us, the whole of the evidence 
being on paper, so that we have precisely the same 
materials to form our j  udgmeut upon as the learned 
judge in the court below. I t  was heard in June 
1882, in the Adm ira lty Court, and now comes here 
in  March 1883, the County Court judge having 
decided the case in 1881; so that, even were we to 
send i t  back to him, i t  is now too late for him  to 
give us any opinion as to the credibility of the 
witnesses on either side from the ir demeanour 
before him. I t  is impossible for the County Court 
judge, w ith a ll his duties, to carry his mind back 
to th is case. I t  would only be possible for him to 
read the printed evidence, as we have done, and 
draw his own inferences of fact. Therefore we 
must decide the case, as i t  seems to us, on an 
examination of this printed evidence. Of course, 
under these ciroumstances, there is considerable 
difficulty.

On the question whether there was a general 
antecedent authority, there was no evidence 
of any direct communication between Grauberg 
and the shipowners, and the inference for us 
to draw as to ratification is an inference from 
the action of the captains. Now suppose that 
the captain before the ships had arrived at Great 
Grimsby had w ritten to M r. Grauberg asking him 
to make charter-parties for them before the ir 
arrival. To my mind no captain before arrival has 
any authority in  law to bind his owners bv such 
letters, and a charter-party so made would not 
be binding on the owners, unless subsequently 
ratified. I t  appears that on some occasions letters 
have been written to Grauberg, at Grimsby, by tbe 
captains, from Cronstadt, ordering the ship to be 
chartered in a particular way, which is a practice 
open to every possible objection. The captains 
m ight actually have been w riting  from Cronstadt, 

J while the owners were in  the same town w ith
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them. The authority of the captain to hind his 
owners by charter-party only arises when he is 
in  a foreign port and his owners are not 
there, and there is difficulty in  communicating 
w ith them. The system of a master w riting 
forward in  the way I  have described to have his 
ship chartered m ight counteract the very orders 
of the owners, who had themselves written 
to the very same place. I f ,  therefore, i t  could be 
shown that the captains had ever authorised 
Grauberg to make the charter parties in ques
tion they would not, apart from ratification, be 
binding upon the owners. I f  a captain in 1880, 
when at Grimsby, th ink ing  he w ill be there 
again in  1881, authorises Grauberg to make a 
charter-party fo r him  in 1881 before his ship 
arrived, tha t is contrary to business and law. I t  
was said tha t there was evidence of a holding 
out of Grauberg as agent. I f  so, i t  must be a 
holding out to Bannister. B u t that could only 
be a holding out by the captains, and, although 
a captain has a r ig h t to bind his owners by 
a charter, he has no r ig h t under the circum
stances to bind his owners by a holding out. I f  
the owners had held out the agent at Grimsby to 
a particular party as the person authorised to 
make charters, then they would be bound by i t ; 
but a captain is not the agent of the owners for 
«-bat purpose. Therefore, i f  i t  were proved m 
this case that the captains had held out Grauberg as 

® Pnt t0 make charter-parties, this would not 
in r  the owners. There was therefore no authority 
the owners8 t0 make ckarterparties so as to bind

But suppose he made charter-parties, and the 
masters did ra tify them, the general rule is, 
that no person can ra tify  unless he could have made 
the contract to be ratified : but supposing, for the 
purposes of the present case, that the captains 
could ra tify  the charters, how does the matter 
stand f  The p la in tiff was content to take a 
charter party not signed by the captain, and 
■without even knowing whether the ship was m 
port or not. I f  he deals in  that way he conse
quently runs the risk of Grauberg’s authority, 
lherefore the onus of proving the ratification» 
when business is carried on in this loose an 
improper way, lies on the p la intiff. The point or 
the case is, whether Grauberg has shown this, 
w ill not now dissect the evidence. I  am .on,y 
unprepared to say tha t the captains knowing y 
ratified these charter-parties in  such a way as 
make the act a complete ratification. Hu 
point there is a direct conflict of evidence. 
that conflict, which is before us on paper, l  * 
not able to know the tru th . I  therefore thin 
respondent must fa il because there is no evi 
to satisfy any tribunal that the masters, k n o w ig  
the contents of the charter-parties, ratified e

Cotton, L.J.—I  am of the same opinion.
B owen, L . J.—I  am of the same opinion.

Appeal allowed.

Solicitors for the plaintiffs, Clarkson, 
and Wyles, agents'for Grange »“ d

Solicitors for the defendants, P n tc  
Sons, agents fo r A. M . Jackson.

HIGH COURT OF JUSTICE.
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Dec. 2 1882, and Feb. 19, 1883.
(Before F ield , J.)

B urdick  v . Sew ell, (a)
B il l  o f lading —  Indorsement of, by way o f  

security fo r  money advanced— L ia b ili ty  o f in 
dorsee for fre iqh t—Passing o f property in  goods 
— B ills  o f Lad ing  Act (18 Sf 19 Viet, c. I l l ) ,  s. 1.

The mere indorsement and delivery o f a b i ll o f  
lading by a shipper o f goods by way o f security
for money advanced does not “ pass the property  

the goods w ith in  the meaning o f sect. 1 o f the 
B ills  o f Lading Act (18 Sr 19 Viet c. I l l )  so as 
to render the indorsee liable to the shipowner fo r  

freight*
T his action, tried before Field J was brought 
by the plaintiffs as owners of the steamship Foe 
to recover the sum of 1741. 8 s .9 i. rn  respect of 
fre ig h t for the carriage of goods from London

‘ “ T hT ’dTfendams were bankers at Manchester 
to whom the shipper had indorsed the b ill of 
lading for the goods as security fo r advances 
made by them to enable the shipper to pay fo r 
the goods which he had caused to be manufac- 
£?ed in this country. The facts fu lly  appear m 
the judgment of the learned judge.

Charles H a ll, Q.O. and E dw yn Jones fo r the 
plaintiffs.
‘  A  £ . Sm ith  and Danckwerts for the defendants. 

The following authorities were cited : 

K r v BaiS | r ° 1 4 ^ . ; T. Bep. N. S. 772;

; 3  Mar- Lawr C a f 0  S 359; 1 Asp. Mar. Law Cas. 28; L. Bep.
3 P. C.594 ; 22 L _ T _ Rep S. 808;

B 3 Mar LawTas. 0. S. 449 ; L. Bep.4 E. & I.  App.

G^ \ M0omPany «  L. T. S S
M E ’ ««». R D iw  480 : 7App.Cas.606;

i££? v f
7th edit 756.

77- C. 736 , 5 N. C. 1« . Reeves v. tapper, i  .
Feb 19.-—F ie ld , J . -T h .s  action was tr ied  before 

•VbLt a iu rv , and raises a d ifficu lt and im - 
m\ a n t  auestion as to the effect of the B ills  of 

A c t (18 and 19 Viet. c. I l l )  in  trans fe rring  
for freight from  the shippers to an in -

t o « o f  " w T o f M itts  I t »  bought b , th .
the owners of the ship Zoe, to recover 

fSS freight and charges in respect of
• f t  oases of machinery shipped by one Nerces- 

B!x tl  -nd carried to Poti in the Black Sea under 
S1hdi of lading dated the 21st Sept. 1880, whereby 
“ .„p o o d s  were made deliverable to shippers or 
t h ;r o f  which b ill of lading the defendant! 
w tm e  indorsees under the following oircum- 
bfances ■ On the 26th Oct. 1880 NercessiaUtz 
Iwho bad been engaged in previous business
— ¿eported by Dunlop H ill, Esq., Barrister-at-Law.
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transactions w ith the defendants, bankers at 
Manchester) applied to them for an advance 
of 3001. to enable him  (as he said) to complete 
his payment in  th is country for the machinery 
represented by the b ill of lading in question, 
which he had caused to be manufactured in  this 
country, to supply an order in Georgia; and, 
as a security for the advance, he proposed to 
indorse the b ill of lading to them. He had, how
ever, already (as he said), sent out one of the parts, 
and the defendants, whilst declining to make the 
fu ll advance w ithout the deposit of the th ird  part, 
consented to advance 501. conditionally upon his 
undertaking to procure and deposit the th ird  part 
against the advance of the balance by way of 
security for the whole. Accordingly, on the 30th 
Nov., Nercessiantz brought the th ird  part and 
deposited i t  indorsed in  blank (the other two 
having been already indorsed) and obtained the 
balance of the advance, saying that he was shortly 
going ont to Poti to superintend the receipt and 
delivery of the machinery, and that the amount 
advanced would be repaid before he left England, 
and that he would call again and make definite 
arrangements fo r that purpose. This, however, 
he never did, and the defendants in  consequence 
in  the following month of February indorsed and 
sent out one part of the b ill of lading to their 
agents at T iflis, w ith instructions to make 
inquiries and protect their interests there. In  
the meantime, and as far back as Sept. 1880, the 
Zoe had arrived at Poti, and no one appearing to 
clear the goods they were, on the 14th Oct., 
landed and warehoused at the Russiau Custom
house w ith (as I  infer) the usual stop for freight. 
Things remained in this state un til the month of 
September in the following year, Nercessiantz not 
only not appearing to clear the goods, but taking 
no notice of the communications addressed to him 
by the agents of the ship, and also by those of the 
defendants. By the Russian law goods landed 
and not cleared w ith in  twelve months are liable to 
be sold fo r duty and charges, the only mode of 
avoiding the sale being to reship the goods to 
some other than a Russian port ; and in Aug. 
1881 the defendants’ agents at T iflis advised them 
of th is state of the law, and of the imminence 
of sale for these claims, and asked for instruc
tions. The member of the defendants’ firm  who 
had made the advance to Nercessiantz, and was 
conversant w ith  his affairs, was at this time 
on his way to Poti in  reference to these and 
other matters of business there ; and the defen
dants’ firm  in England wrote to the ship’s agent 
at Poti, advising him that they held the bills of 
lading, and that M r. Sewell would probably com
municate personally w ith them. This he appears 
to have done, and the defendants on the 28tb Sept, 
also wrote to the p la intiffs ’ agent in  London to the 
same effect, and requested him  to hold fo r them 
any proceeds of the sale beyond what was enough 
to answer their own fre ight and charges. The sale 
however (which soon afterwards took place) by the 
Russian Custom-house officials appears to have 
produced no more than sufficient for their own 
claim, and the plaintiffs thereupon required pay
ment of the fre igh t and charges from the defen
dants, and, on refusal, brought the present action.

Upon the argument before me i t  was contended 
on their behalf that the “ property ”  in the b ill of 
lading and goodB had under theso circumstances 
passed to the defendants w ith in  the meaning of

[Q.B. D iv.

the B ills  of Lading Act, and that they, as in 
dorsees, were lia b le ; the defendants, on the other 
hand, contending tha t the transaction was one of 
mere “  pawn or pledge ”  by which no property 
passed sufficient to render the defendants liable. 
In  order to say which of these two contentions 
ought to prevail, the intention of the parties to 
the contract as gathered or to be implied from the 
circumstances of the transaction must be looked 
at. Now, advances against deposit of goods are 
probably some of the most ordinary transactions 
either of common or commercial life, and i f  
there is delivery, and there are no terms 
expressed either verbally or in  w riting, giving any 
larger effect to the contract, i t  is known as a 
coutraot by way of “  pawn or pledge,”  the legal 
effect of whioh is that only a special property 
passes from  the borrower to the lender, although 
coupled w ith a power of selling the pledge and 
transferring the whole property in  i t  on default 
in payment at the stipulated time, if  there be any, 
or at a reasonable time after demand and nonpay
ment, i f  no time for repayment be agreed upon: 
(Polhonier v. Dawson, H o lt’s N . P. 383; and 
Donald  v. Suckling, L. Rep. 1 Q. B. 585). More
over, un til such default, although the lender may 
assign the pledge to another to the lim ited extent 
of his own interest in  it, i.e. as a security for the 
amount due, he cannot pass the whole and entire 
property in  the goods to another, for by the con
tract the general property remains in  the pawnor, 
who by virtue of that general property may 
determine the special property by tender of the 
secured amount, and may immediately recover the 
pledge on the refusal in a possessory action. 
Delivery is, however, an essential element of every 
contract by way of pledge. Such delivery may 
be actual, as is the every-day life  transaction 
w ith the pawnbroker, or i t  may be construc
tive either by making the custody of the pledgor 
that of the pledgee (Reeves v. Capper, 5 Bing. 
N. C.), or (if the goods are still under the opera
tion of a b ill of lading) by indorsement of the 
b i l l ;  and the latter form of the transaction 
is one very commonly adopted in commerce. 
As, however, in  the case of land by a con
veyance by way of mortgage, so also in  that 
of goods, a more effective security may be created 
by b ill of sale, and by the usual terms of such an 
instrument the whole and entire property in  the 
goods is assigned and passes to the lender, subject 
to the usual stipulations as to possession and sale, 
leaving, however, nothing in the way of legal pro
perty in the borrower, but only an equitable r igh t 
to redeem. This latter form of security, although 
very usual in  money-lending transactions of a 
mere individual character, is not, I  believe, usually 
adopted in those purely commercial transactions 
where advances are obtained against goods 
represented either by warrants or bills of lading, 
these being two of the ordinary modes by which 
goods are made a security for an advance, w ith in  
one of which the transaction now in question must 
be ranged. The question in the present case resolves 
itself into this, whether the security was intended to 
operate, or by implication of law arising upon the 
undisputed facts did operate, in  the same way as an 
assignment by b ill of sale or as a mere pledge. 
I f  the former, the whole and entire property would 
pass, and as a consequence the liab ility  to fre ight 
would be transferred to the defendants, foralthough, 
ussuggesled by the defendants’ counsel i t  is h ighly
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probable tha t neither Nercessiantz nor the defen
dants had in their minds at the time the liab ility  
to  freight, yet, i f  the latter took the security of a 
contract by which “  the property passed’ to them, 
they cannot take the good and reject the bad. On 
the other hand, i f  the contract, although carried 
out by the indorsement of the b ill of lading, 
remained merely a pledge, I  th ink i t  clear that 
the property, as expressed in the act, did not pass, 
fo r by those words I  understand the whole and 
entire legal property and not merely the lim ited 
interest whioh is transferred by the contract of

** Now the plaintiffs’ counsel contended that the 
former was the true effect of the indorsement, and 
he relied upon the opinion to that effect expressed 
by Brett, L. J. in  the recent case of Glyn, M ills , and 
Co v The East and West In d ia  Dock Company (43 
L . T. Rep. N.S. 586; 6 Q.B. D iv. 480; 4 Asp. Mar. 
Law Oas. 345.) There Brett, L,J., after advert
ing  to the peculiar facts of that case, says : “  The 
legal effeot of the transaction, in  my opinion, was, 
hat by the indorsement of the b ill of lading the 
©gal property in the sugar was transferred to the 
plaintiffs, and, as between them and Cottam, 
Morton, and Co., a legal rig h t to the immediate 
actual possession of the sugar by the plaintiffs on 
the arrival of the ship : but by the letter of charge 
there was le ft to Cottam, Morton, and Co. an 
equitable r igh t to resume the legal and absolute 
ownership of the sugar on repayment of the 
advance, and an equitable r ig h t that the plaintiffs 
should not for a specified time exercise any rights 
of ownership over the sugar, but that Cottam, 
Morton, and Co. m ight exercise any such rights 
as would not be inconsistent w ith the validity 
of the pla intiff’s security. The relation between 
two such parties was likened by Willes, J., in 
Mey erst t in  v. Barber (L. Rep. 2 0. P. 38, at p. 51), 
to that between a pledgor and pledgee of goods 
where tbe goods under pledge are le ft in  or given 
in to  the actual custody of the pledgor to be used 
by him, but are held to be nevertheless in  the 
constructive possession of the pledgee for the pur
pose of the va lid ity  of the pledge, inasmuch as 
without such possession there could be no valid 
pledge which was, nevertheless, intended to be 
valid. I  th ink, however, that he was speaking of 
the likeness of the business view in the two cases, 
and Lot of the legal view, To say that an indorse
ment of a b ill of lading for an advance is only a 
pledge seems to me to be inconsistent w ith what 
has always been considered to be the result of 
Lickbarrow  v. Mason (1 Sm. L . C. 7th edit. 756), 
namely, that such an indorsement passes the legal 
property, I t  is suggested that an indorsement of 
a b ill of lading, when accompanied by such a letter 
of charge, has not the same fu ll effect in 
passing the property as i f  there was no such 
letter of charge. But, upon consideration, I  am 
of opinion that an indorsement of a b ill of lading 
for an advance does, by the mercantile law of Eng
land, pass absolutely the legal property in  the 
goods to the indorsee and a consequent righ t in 
law of immediate actual possession-against all the 
world except someone who may have an indepen
dent superior legal r igh t of temporary possession. 
The r ig h t of the borrower of an advance on an in 
dorsement of a b ill o f lading is, in  my opinion, an 
equity which exists only between him and the 
lender. I  th ink  the indorsement of a b ill of 
lading for an advance has by the law mer- 
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chant the same effect as a b ill of sale has 
by the common law to pass the legal pro
perty in  goods, and in  either case an equity 
may be reserved which is s till an equity though 
recognised by the common law courts.”

I  apprehend, however, the language of thelearned 
Lord Justice in that case must be read as applied 
to the facts of that particular case, and as I  
on the hearing of that case, which was tried before 
me without a ju ry, came to the conclusion that 
the intention of the parties and the implica
tion of law from the dealings was that tbe whole 
and entire property did pass, I  agree in the view 
of the Lord Justice thus limited and understood. I  
thought in that case of Olyn  v. The East and West 
In d ia  Dock Company that the indorsement, coupled 
w ith the terms of the indorsement of the 15th 
May, and the transactions between the parties 
did amount in  effect to a mortgage (see F lo ry  v 
Denny, 7 Ex. 581), and that tbe righ t of property 
as well as that o f possession had passed to the 
p la in tiff; and although my judgment was reversed 
in the House of Lords upon another ground 
(which the learned counsel fo r the pla intiff 
declined to argue before me), my view as to the 
property passing was supported byBaggallay, L.J., 
and Brett, L.J., dissentients, however, Bramwell, 
L.J., and abstinente the House of Lords on the 
final appeal. Lord Bramwell, however, considered 
the transaction in that case as not amounting to 
any more than a pledge, expressing his view of 
the transaction thus (43 L. T. Rep. N . S. 
at p. 590; 6 Q. B. D iv. 490; 4 Asp. Mar. Law 
Oas. 345): “  1 do not th ink  that the property 
in  the sugars was passed to the plaintiffs w ith 
an equity of redemption, or some other equity 
in Cottam and Co. I  th ink  that what took 
place was a pledge at common law, w ith a righ t 
in  the p la intiffs to sell in  certain events, and 
w ith a common law righ t to redeem in Cottam 
and Co. I  th ink, i f  there bad been instead of a 
symbolical, an actual delivery of goods from 
Cottam and Co. to the plaintiffs on the same 
terms, as fo r instance, of a case of diamonds, that 
the general property would not have been trans
ferred but would have remained in Cottam and Co. 
the plaintiffs having only a special property and 
rig h t of possession. I  cannot th ink that any 
action could have been maintained against them 
under the B ills  of Lading Act fo r the freight, 
or any action by the dock company for warehouse 
rent, or charges, or otherwise, supposing such 
action would lie against some one; they did, 
however, by the handing over to them of the b ill 
of lading indorsed under the agreement, acquire 
a special property and righ t of possession. And 
I  cannot doubt that, as against an actual wrong
doer, and against any person who had actually 
converted the sugars to his own use, as by their 
consumption and sale, or dealt w ith them under 
a claim of title , they might have maintained a, 
action such as the present, as they would have 
been able to do i f  the supposed case of diamonds 
had been taken from them and delivered to a 
person who sold them or used them, and would 
not give them up. Why, then, is not this action 
maintainable P The plaintiffs have a special 
property, and the defendants have disposed of the 
goods in a way they had no righ t to do.”

I t  is between these conflicting views of such high 
authority that I  have to find my way to a result 
in  the present case. In  the view of the lim ited

r
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effect of the observations of B rett, L.J. which I  
have expressed the learned counsel for the p la in tiff 
did not concur. He contended that i t  was the 
intention of the Lord Justice to enunciate the 
general proposition that by the law merchant of 
England the necessary legal implication from or 
effect of an indorsement of a b ill of lading fo r 
an advance was, that by i t  the whole and entire 
legal property passed; or at least said that was 
the true deduction from the case of L ick- 
harrow  v. Mason (ub i sup.), referred to by 
the Lords Justices, as well as from the subsequent 
authorities; and I  proceed, therefore, to the con
sideration of them. In  the last-mentioned case 
the action was brought by an indorsee for value of 
a vendee against persons claiming under the 
vendor, and the question to be decided was, 
whether, under the circumstances, the vendor 
could stop in  ira n s itn  the goods comprised in 
the b ilf of lading, the vendee having become 
insolvent. The question, therefore, to be decided 
was not lim ited, as in  the present case and 
in tha t of Glyn, M ills , and, Go. v. The Last 
and West In d ia  Lock Company, to the claim 
of two rivals immediately claiming tit le  under 
the indorsement of different parts of the b ill of 
lading, but as to the effect of a general and unre
stricted indorsement to a th ird  party claiming bond 
fidennd for value, and without noticeof any contract 
or equities existing between the immediate parties 
to the indorsement. The Court of Queen’s Bench 
held that, as between these parties, the property 
passed to the indorsee free from any restriction, 
jus t as i f  the goods had been actually delivered to 
him, and gave judgment fo r the plaintiff. The 
Court of Exchequer Chamber reversed this judg
ment, on the ground that the operation of the in 
dorsement was no more than an indication to the 
master of the person to whom the goods were to 
be delivered, and that the indorsee had no better 
title  to them than his indorser, and gave judgment 
fo r the defendant. The judgment of the Exche
quer Chamber was, however, in its tu rn  reversed 
by the House of Lords, presumably on the basis of 
the reasoning of Buller, J. in the opinion delivered 
by him in the House. But I  do not understand 
tha t case as holding that, as between the imme
diate parties, the law merchant implies that of 
necessity the indorsement has that operation; and 
indeed, in  the case of Hibbert v. Garter (1 T. B,ep. 
745), Buller, J., upon whose reasoning the House 
of Lords decided Lickbarrow  v. Mason, seems to 
me to have laid down the contrary. Hibbert v. 
Carter was an action on a policy of insurance 
w ith  a denial o f interest. The p la in tiff had 
effected the insurance on instructions and account 
(as expressed in  the policy) of Kerr, of whom he was 
the general consignee, but K e rr had before the in 
surance was effected, unknown to the plaintiff, 
indorsed the b ill o f lading to a creditor, Delpratt, 
and Buller, J., at the tria l, there beingno evidence 
of the circumstances attending the indorsement, 
held that by th is indorsement the whole property 
had passed to the latter, and would have nonsuited 
the plaintiff, but tha t the defendants had omitted 
to pay the premiums, for which therefore the 
p la in tiff had a verdict. I n  banco, however, the 
Court modified the general proposition there 
apparently laid down, holding that, although gone- 
ra lly  where a b ill o f lading is taken by a oreditor 
as a security for a debt the whole property 
passes; parties are always at liberty to vary this

general rule by entering in to any particular agree- 
mentbetween themselves; and, upon evidence being 
given by affidavit that the consignor had no in ten
tion of passing the whole property to D elpratt by 
indorsement, but merely intended to give him a 
charge upon the net proceeds in the p la in tiff’s 
hands, directed a new tria l, upon which the 
p la in tiff had a verdict. Buller, J., before whom 
the case was again heard, said that the p rim d  
fac ie  transfer of the whole property is subject to  
be controlled by the evident intention of the 
parties. This case was thus decided before the case 
of Lickbarrow  v. Mason, and was referred to by 
Buller, J. in  tha t case, and w ith  approval. I t  
could not therefore have been his intention in  
Lickbarrow  v. Mason to have said anything in  
conflict w ith it, and i f  his language and that o f 
the other judges who took part in  that case is read, 
keeping this in  mind, I  do not th ink  that M r 
H a ll’s contention is supported by that decision.

In  Lickbarrow  v. Mason, in the court below, 
Ashurst, J. thus expresses h im self: “  When a man 
sells goods he sells them on the credit of the buyer; 
i f  he deliver the goods the property is altered and 
he cannot recover them back again, though the 
vendee immediately becomes a bankrupt. B u t 
where the delivery is to be at a distant place, as 
between the vendor and the vendee the contract is 
ambulatory t i l l  delivery ; and therefore, in  case o f 
the insolvency of the vendee in the meantime, the 
vendor may stop the goods in  transitu. B u t as 
between the vendor and the th ird  person the- 
delivery of a b ill of lading is a delivery of the 
goods themselves; i f  not, i t  would enable the 
consignee to make the b ill of lading an in 
strument of fraud.”  Then he says: “ I f  the 
consignor had intended to restrain the nego
tiab ility  of i t  he should have confined the de
livery of the goods to the vendee only, but he 
has made i t  an indorsable instrument. So i t  is  
like  a b ill of exchange, in which case as between 
the drawer and the payee the consideration may 
be gone into, yet i t  cannot between the drawer and 
the indorsee.”  Then he goes into the reasons o f 
that and says; “  The rule is founded purely on 
principles of law, and not on the custom oE mer
chants. The custom of merchants only estab
lishes that such an instrument may be indorsed, 
but the effect of that indorsement is a question of 
law, which is that, as between the original parties, 
the consideration may be inquired into, though 
when th ird  persons are concerned i t  cannot. This 
is also the case w ith a b ill of lading.”  Therefore 
i t  seems that Ashurst, J, did not intend to lay 
down a general proposition that a mere indorse
ment of necessity passed the property, but only 
as between th ird  parties. Buller, J.’s judgment 
in that court does not deal w ith  the particular 
question, and I  w ill advert presently to his opinion 
delivered in  the House of Lords. Grose, J, says 
very much the same thing. He says : “  I  conceive 
th is to be a mere question of law whether as 
between the vendor and the assignee of the vendee 
the b ill of lading transfers the property. I  th ink  
that i t  does ”  (carefully guarding his proposition 
to tha t particular relation, and not giving i t  any 
greater effect.) In  the Exchequer Chamber Lord 
Loughborough delivered a very celebrated judg 
ment, which was reversed no doubt, but that does 
not take away the value of i t  as a clear statement 
of his view. He reasoned upon different principles 
altogether, he took i t  that the b ill o f lading was
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a contract, as undoubtedly i t  is, between the 
shipper and the ship master, and is no contract 
w ith anybody else ; that i t  contains merely the 
terms upon whioh the master says, “  I  receive 
the goods,”  and contains his undertaking^ to 
deliver them, so that i t  is no more than a receipt, 
or a direction to the master as to whom he was 
to deliver the goods. He says this : “  By the 
delivery on board, the ship master acquires a 
special property to support that possession which 
he holds in  the righ t of another, and to enable him 
to perform his undertaking. The general pro
perty remains w ith  the shipper of the goods  ̂un til 
he has disposed of i t  by some act sufficient in  law 
to transfer property. The indorsement of the b ill 
of lading is simply a direction of the delivery of 
the goods.”  Then he says, “ Goods in  pawn, 
goods bought before delivery, goods in  a ware
house, or on shipboard, may all be assigned.”  
And he winds up in the result by saying that i t  
passes such righ t as, and no better than the 
person assigning had in it. Ho doubt Bord Dough- 
borough’s judgment has never been followed, 
and, on thé contrary, the judgment of Buller, 
J. has. When i t  came before the House of Lords 
there was a considerable difference of opinion (in 
those days as now) : five judges in the Exchequer 
Chamber differed w ith Buller, J., and there never 
has been a positive decision reported anywhere of 
the House of Lords ; but the opinion of Buller, J. 
has always been taken as the law, and been 
adopted and followed as the law up to the present 
day. I  refer to his language to show that he only 
decides the point as between th ird  parties, and not 
between the immediate parties. He says, speak
ing of the case of Godfrey v. Furzo  (3 P. Wms. 
185), upon which he commented a good deal : 
“  The next point there stated is, what is the law in 
the case of a pure factor w ithout any demand of 
his own ? Lord K ing  says he would have no 
property. The expression is used as between 
consignor and consignee, and obviously means 
no more than that in  the case put the consignor 
may reclaim the proDerty from the consignee. 
The reason given by Lord K ing  is, because in  this 
case the factor is only a servant or agent for the 
merohant beyond sea. I  agree, i f  he be merely a 
servant or agent, that part of the case is also good 
law, and the principal may retain the property ”  
(Lord K ing  held that no property passed by the 
indorsement of the b ill of lading); and then he 
says : “  But then i t  remains to be proved that a 
man who is in advance or under acceptances 
on account of the goods is simply and merely 
a servant or agent, for which no authority 
has been or, as I  believe, can be produced.” 
Then he says, after going into the facts: 
“ As between the principal and a mere factor, 
who has neither advanced nor engaged in  any
th ing fo r his principal, the principal has a r ig h t at 
all times to take back his goods at w ill ; whether 
they be actually in the factor’s possession or only 
on the ir passage makes no difference, the principal 
may countermand his order, and though the 
property remain in  the factor t i l l  such counter
mand, yet from that moment the property revests 
in  the principal, and he may maintain trover. 
I t  is true in  that case there was an informality, 
the result of which was that a venire de novo was 
directed, which came on fo r tria l, and upon that 
occasion the ju ry  found a special verdict ; and Mr. 
H all relied a good deal upon the terms of that

special verdict. I t  is thus stated in  L ickbarrow  v. 
M ason: “ A  venire fac ias de novo having been 
accordingly awarded by the Queen’s Bench, a 
special verdict was found upon the second tr ia l 
containing in  substance the same facts as before 
w ith  this addition, that the ju ry  found that by 
the custom of merchants bills of lading fo r the 
delivery of goods to the order of the shipper or 
his assigns are, after the shipment and before the 
voyage performed, negotiable and transferable by 
the shipper’s indorsement and delivery, or trans
m itting  of the same to any other person, and that 
by such indorsement and delivery or transmission 
the property in  such goods is transferred to such 
other person,”  so that there is here no lim itation 
either as to the parties or in  reference to the 
operation of the b ill of lading as a mere comple
ment of delivery. But I  apprehend that this also 
must be read as applied to the facts of that par
ticu lar case, and Lord Tenterden considered 
unquestionably that the true effect of that case 
was in the lim ited way I  have expressed it, as w ill 
be seen from the statement of i t  in Abbott on 
Shipping, 7th edit. p. 533, and 11th edit. p. 432, 
in  which he says: “  I t  is now the admitted 
doctrine of our courts that the consignee may, 
under such circumstances, confer an absolute rig h t 
of property upon a th ird  person indefeasible by 
any claim on the part of the consignor.”  Those 
words show, in  my judgment, the lim itation he 
put upon the proposition—that is to say, as 
between th ird  parties—and Lickbarrow  v. Mason 
is no authority fo r extending the proposition to 
the immediate parties to the contract.

But then the p la in tiff relied upon observations 
made and language used by the learned Lords 
Hatberley and Westbury in giving judgment in  the 
more reoent case of Meyerstein v. Barber. In  tha t 
case the question did arise, as in this case, as 
to the effect of s ifta  an indorsement as between 
the immediate parties, and I  cannot distinguish 
the facts in Meyerstein v. Barber from those of 
the present case. There was in  that case, as in  
this, simply an advance and deposit of an indorsed 
b ill of lading by way of security, and no formal 
instrument of any kind executed. The question 
in  that case arose th u s : the pla intiff was indorsee 
of the b ill of lading, firs t in  point of time, but 
taking only one part, and the only possession or 
righ t of possession which he had at the time of 
the conversion by the defendant was that which 
was given him by the indorsement. The defen
dant Barber, on the other hand, was indorsee by 
subsequent indorsement and delivery to him  of 
the second part of the b ill of lading, and he had 
clothed his title  w ith possession by obtaining 
warrants in his own name, and thus been gu ilty  
of a conversion. Upon the argument the p la in tiff’s 
case was, that the indorsement was by way of 
pledge, and that by i t  sufficient r ig h t of pro
perty had passed to him  to entitle him to maintain 
trover against the defendant; and the defendant’s 
argument, based upon the contention that both 
transactions were only by way of pledge, was that, 
inasmuoh as the p la in tiff had not and the defen
dant had obtained delivery, which is, as I  have 
before observed, the essential complement of a 
pawn, the la tter had a better title . In  the Court 
of Common Pleas, and also in the Exchequer 
Chamber, the transaction was treated by every
body as one of pledge, the language of Erie, C. J., 
Williams, J., and Martin B., being expressly to
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tha t effect, and concurring in  holding that the 
mere indorsement of the b ill o f lading was suoh 
a delivery of the goods as amounted to a valid 
pledge entitling  the p la in tiff to hold the goods 
as against Abraham, his indorser, and all claiming 
t it le  under h im ; and the judgment was affirmed 
by the House of Lords. I t  is no doubt true that 
Lord Hatherley and Lord Westbury, in  giving 
the ir advice to the House, used expressions 
which appear to be to the effect that by the 
indorsement the wholo and entire property 
passed to the pla intiff. However, reading those 
expressions as applicable to the particular facts 
of the case, I  do not th ink  that the learned 
Lords intended to say anything more than that, 
as between the first and second indorsees, suffi
cient property had passed to the p la in tiff to 
entitle him  to maintain the action, and tha t the 
indorsement per se amounted to a delivery. In  
expressing this view Lo rd  Hatherley indeed 
speaks of the transaction as a pledge and i t  must 
be recollected that a mere pledge w ith its lim ited 
operation passes property quite sufficient to main
ta in  a possessory action against a wrongdoer: 
(Ayres v. South A us tra lia n  B ank ing  Company, L . 
Hep. 3 P. C. 548.) The decision in  that case 
really was that, under the circumstances, the b ill 
o f lading had not fu lfilled its office, and was 
therefore capable of assignment. In  expressing 
th is view of Meyerstein v. Barber I  am not 
unmindful of the expressions used by Brett, L. J. 
in  Olyn, M ills  and Co. v. East and West In d ia  
Bock Company (6 Q. B. Div, 490 ; 4 Asp. Mar. Law 
Cas. 345) in regard to that case, and to which I  
have already referred. I  am unable, w ith the 
greatest possible respect, to concur in that view 
of Meyerstein v. Barber-, and i t  seems to me 
tha t the parties intended, both as matter o f law 
and business, that the transaction in  that particular 
case was a pledge.

H aving considered these authorities, and a great 
many more which I  do not cite, I  have come 
to the conclusion that, fa r from supporting 
the p la in tiff’s proposition, they show tha t as 
between the immediate parties the intention 
must p reva il; and in  the present case I  come 
to the conclusion, upon the facts, that the parties 
d id not intend anything more than a pledge— i.e., 
not to take the whole property in  the goods out 
of Nercessiantz, but to leave the general property 
w ith  him, contemplating that he would deliver 
the goods to the paities for whom he had bought 
them, and that the possession of the b ill of lading 
would enable the defendants to stop their advance 
out of the proceeds by making them necessary 
parties to the delivery, or, a t the lowest, to put i t  in 
the ir power to compel the borrower to redeem the 
pledge and thus obtain the only dooument by 
which the borrower could obtain delivery of the 
goods and perform the contract. I f  such is the 
true result of the facts, the B ills  of Lading A ct 
does not apply, and I  therefore am of opinion 
tha t no sufficient property passed to render the 
defendants liable. The question in  the present 
state of the authorities is, no doubt, not free 
from  difficulty, and no one is more conscious than 
I  am of the lit t le  practical value attaching to my 
judgm ent; but I  have done the best I  can to form 
a judgment, anu i t  is fo r the defendants w ith costs.

Judgment fo r the defendants. 
Solicitors for plaintiffs, Lowless and Co, 
Solicitors for defendants, H are  and Co.

[Q.B. D iv.

M arch  6, 7, and 19,1883.
(Before Cave  and D ay , JJ.)

B urton and Oo. v . E nglish and Co. (a) 
Charter-party— Deck load at merchant’s r is k — 

Jettison— General average.

The p la in tiffs ’ deck cargo o f timber on board the 
defendants steamship was jettisoned on a voyage 
fro m  the B a ltic  to London. The charter-party  
contained a clause that the steamer should be 
provided w ith  a  deck load, i f  required, a t f u l l  
fre igh t, but at merchant's risk.

Held, that these words prevented the p la in tiffs  f ro m  
recovering a general average contribution fro m  
the defendants.

T his was a special case, stated by an a rb itra to r 
as follows :

1. The plaintiffs are timber merchants, carrying 
on business in London. The defendants are the 
owners of the steamship Harvest.

2. In  the month of June 1881 the p laintiffs 
chartered the Harvest to load a cargo of goods at 
F innklippan in  Sweden (in the Baltic) and proceed 
therewith to London, and there deliver the said 
cargo on being paid fre ight as in the said charter 
mentioned. [The charter-party was made part of 
the case, but the only material clauses were the 
fo llow ing:

The vessel was to
load, always afloat, from the faotora of the said mer
chants a fu ll and oomplete oargo not exceeding 480 
standards of mill-sawn deals, and (or) battens with suffi
cient ends, 8 feet and under, as required by captain 
for broken stowage only. The steamer to be provided 
with a deck load, i f  required, at fu ll freight, but at mer
chant’s risk, which they bind themselves to ship, not ex
ceeding what she can reasonably stow and carry,

A t certain freights,
in  fu ll of all port charges and pilotage (the act of God, 
the Queen’s enemies, fire, restraint of rulers and princes, 
and all and every other dangers and aocidents of the seas, 
rivers, and steam navigation, and to maotiinery or boilers, 
of whatever nature or kind, during the said voyage always 
mutually excepted).

In  case of average, same to be settled in accordance 
with the law and custom at Lloyd's.

The captain is to telegraph from his last discharging 
port to the New Gellivara Company Limited of Finn
klippan, naming the probable date of the steamer’s 
arrival, and to apply to them for cargo.

In  the margin,
The master has liberty to load firewood or lathwood for 

steamer’s benefit, also 250 to 300 tons iron as ballast.)
3. The vessel duly proceeded to Finnklippan, 

and there loaded from the agents of the plaintiffs 
37,518 pieces o f redwood battens under deck, and 
at the request of the shipowner, made in pursuance 
of the stipulation in the said charter-party, the said 
agents also loaded 5892 pieces of redwood battens 
on the deck of the ship, and the master of the ship 
signed a b ill of lading for the whole of the said 
goods, referring to conditions “  as per charter- 
party.”

4. Pursuant to the above stipulation in  the 
margin of the said charter-party the defendants 
entered into a second charter-party w ith the New 
Gellivara Company, under which the said New 
Gellivara Company shipped, and the said master 
took on board the said ship under deck as ballast, 
300 tons of iron, and the master signed bills of 
lading for the said iron, referring to conditions as 
per charter-party.

(a) Reported by M. W .M cK bllak , Eeq., Barrister-at-Law.
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[The Becond charter-party contained the same 
exceptions of risks as the first, and the only 
material clause was a parenthesis, “  steamer brings 
a cargo of deals, including deck load, fo r owners’ 
benefit.” ]

5. I t  was proved by the plaintiffs that there is 
a custom or usage for ships carrying timber 
cargoes upon voyage from Einnklippan, and from 
other Baltic ports in the neighbourhood, to Eng- 
glish ports and ports on the continent of Europe 
to carry a deck cargo of timber upon such 
voyages, and that such custom existed at the 
time of the effecting of the said charter-parties, 
and thence and u n til the arrival of the said ship 
in  London upon the voyage in question in  this 
action.

6. Tho vessels sailed on her voyage from 
Finnklippan to London w ith the said goods, and 
on the 12th Ju ly  1881 stranded, and was in 
danger of being lost, and w ith  a view to lighten 
her, and to get her off the ground, a part of the 
deck load of timber was necessarily jettisoned, 
and was lost. The vessel being thus lightened 
came off the ground and completed her voyage, 
and delivered the remainder of her cargo safely.

7. I t  is admitted that the said cargo was 
necessarily and properly jettisoned, and that such 
jettison was necessary to save ship and the rest of 
the cargo.

8. From the commencement of the said voyage 
un til its  completion the cargo of timber was and 
remained the property of the plaintiffs, and the 
cargo of iron was and remained the property of 
the New Gellivara Company. The New Gellivara 
Company acted as agents for the plaintiffs in  the 
shipment of the said cargo of timber. Before 
shipment of any of the cargo of wood and iron, the 
New Gellivara Company were aware of the terms 
of the firs t charter-party, and knew that the ship 
was to carry a deck load.

9. I t  was proved by the evidence of eminent 
average adjusters that i t  has been the practice of 
English average adjusters up to the present time, 
in cases where deck loads are carried under 
charter-parties or bills of lading, providing that 
such deck loads shall be carried at merchant’s 
risk, to exclude all claims by owners of such deck 
loads to have losses by jettison of Buch deck loads 
made good by general average contribution, and 
that they act in such cases upon the construction 
which average adjusters put upon the above words 
“  at merchant’s risk ”  contained in  charter-parties 
and bills of lading. The practice of average 
adjusters on this and all other points is based 
upon what the adjusters believe to be English law. 
There is an association of adjusters at which 
points of practice are discussed and regulated, 
and whenever a decision of a competent court of 
law is given upon any point affecting their 
practice the association holds a meeting and alters 
the ir practice so as to accord w ith the law as laid 
down by the decision. This evidence was ad
duced by the defendants to show the practice 
of average adjusters, and not (as expressly ad
mitted) any custom at Lloyd’s. The average 
adjusters called were unable to state, in  the 
absence of papers or documents to refer to, 
whether they had been called upon to admit or 
exclude a claim fo r a jettisoned deck load, where 
such deck load had been shipped under a charter- 
party or b ill of lading containing the exact words
“  the steamer to be provided w ith  a deck load i f  *

[Q.B. D iv.

required at fu ll fre igh t, bu t a t m erchant’s r isk ,”  
bu t stated th a t, in  th e ir  view, i t  was im m ateria l 
whether the goods were shipped on deck at the  
request of the charterer o r the shipowner. The ev i
dence as to the practice of adjusters was produced 
by the defendants, and was objected to by the 
p la in tiffs  upon the ground tha t the legal r ig h t o f 
the parties could not be affected by the practioe o f 
adjusters, tha t Buch practice could not am ount to  
a custom, and i f  i t  d id, i t  was not shown to  be a 
custom at L lo y d ’s and was consequently no t 
w ith in  the  charte r-party .

The evidence was admitted subject to  the 
opinion of the court on its admissibility.

10. The plaintiffs contend tha t the value of so 
much of the deck load as was so jettisoned nnder 
the circumstances aforesaid must be made good 
in general average or contribution, and that they 
are entitled to recover from the defendants, as 
owners of the vessel, a general average contri
bution or a contribution in  respect of tho said 
loss proportioned to the value of the said vessel 
and her freight. The defendants contend that no 
general average contribution, or contribution of 
any sort, is payable by them in respect of the 
said jettison of the said portion of the said deck 
load.

The question for the opinion of the court is, 
whether the plaintiffs are, under the circumstances 
herein stated, entitled to recover a general average 
contribution or a contribution from  the defen
dants.

I f  the court should be of opinion in the affirma
tive, then i t  is to be referred to an average stater 
or other arbitrator to be agreed upon between 
the parties or appointed by a judge in chambers 
i f  the parties differ, to assess the amount of suoh 
general average contribution, and judgment is to be 
entered fo r tho plaintiffs for the amount so as
sessed w ith  costs; i f  the court should be of opinion 
in  the negative, judgment is to be entered for 
the defendants w ith costs.

Cohen, Q.G. (w ith him Barnes) for the plaintiffs. 
— I t  must first be observed that the practice men
tioned in the case is a very different thiDg from a 
custom, The meaning of “  merchant’s risk,”  as 
the words are here used and under circumstances 
of this nature, has been substantially decided. In  
Crooks v. A llen  (41 L. T. Rep. N. 8. 800 ; 4 Asp. 
Mar. Law Cas. 216; 5 Q. B. Div. 38) Lush, J., fo l
lowing the previous decision of Blackburn, J. and 
himself in Schmidt v. Royal M a il Steamship Com
pany (42 L. J. 646, Q. B. D iv .; 4 Asp. Mar. Law Cas. 
217, n.), lim ited the application of exemptions in  
a b ill of lading to the contract of carriage, and held 
that “  unless the contrary appears, the words used 
must be so construed ”  as to have no effect upon 
general average contribution. There are many 
other cases in which exemptions in  bills of lading 
and charter-parties have been held inapplicable to 
everything but the liab ility  of the shipowner as 
a carrier. For instance:

Steel and others v. State Line Steamship Company, 
37 L. T. Rep. N. S. 333; L. Rep. 3 App. Cas. 72 ;
3 Asp. Mar, Law Cas. 516 ;

Taylor v. Liverpool and Great Western Steam Com
pany, 2 Asp. Mar. Law Cas. 275; 30 L. T. Rep. 
N. S. 714; L. Rep. 9 Q. B. 546 ;

Macawley v. Furness Kailway Company, 27 L. T. 
Rep. N. S. 485; L. Rep. 8 Q. B. 57 ;

Wright v. Marwood, 45 L. T. Rep. N. S. 297 j 
7 Q. B. Div. 62; 4 Asp. Mar. Law Cas. 451.
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M yburgh Q.C. tor the defendants.—The words 
“  at merchant’s r isk  ”  must be construed so as to 
have some m eaning; and they would have none 
i f  the defendants are liable fo r general average 
contribution. They cannot apply to negligence 
of seamen w ithout more express adaptation than 
that contained in  th is charter-party : (see Maude & 
Bollock, 4th edit. p. 357.) [C ave , J .-~D o you 
contend that these words exclude contribution 
from other cargo owners P] Yes, certainly; 
tha t is the only meaning they can have. The 
cases of W righ t v. Marwood and Macawley v. 
Furness R a ilw ay  Company have therefore no 
authority in  the present contract. A ll  other 
possible risks of the merchants are covered by the 
words of the charter-party :

O’Arc v. London and North-Western Railway Com
pany, 30 L. T. Rep. N. S. 763; L . Rep. 9 C. P. 
325;H a lly . Great Eastern Railway Compcmy,33 L. T. 
Rep. N. S. 306; L. Rep. 10 Q. B. 437.

Cohen,, in  reply.—The exemption from negli
gence depends upon the words of each contract; 
and these words may be interpreted to have a 
meaning i f  they apply to that o n ly :

Austin y. Manchester, Sheffield, and Lincolnshire 
Railway Company, 21 L. J. 179, C. P.

M arch  19.— Ca v e , J. delivered the judgment of 
the Court (Cave and Day, J J . ) 'This is an action 
by the shipper against the shipowner to recover a 
general average contribution, or a contribution in 
the nature of general average, for the jettison of a 
deck cargo of timber, and i t  is admitted that, by 
reason of a custom to carry deck cargoes of timber 
on sim ilar voyages, the shipowner is liable, unless 
he is protected by the terms of the charter-party. 
That instrument provides that the ship shall load 
a fu ll and complete cargo of deals at Finnklippan 
and deliver them at the Surrey Commercial 
Docks, the act of God, the Queen’s enemies, fire, 
restra int of rulers and princes, and all and every 
other dangers and accidents of the seas, rivers, 
and steam navigation, and to machinery or boilers, 
of whatever nature or k ind during the said voyage, 
always mutually excepted. The important stipu
lation is as fo llow s: “  The steamer to he provided 
w ith  a deck load, i f  required, at fu ll freight, but at 
merchant’s risk.”  For the plaintiffs i t  was con
tended that the words “  at merchant’s risk ”  have 
reference solely to  the liab ility  of the shipowner 
as carrier, and do not apply to a claim for general 
average contribution, which is not a risk to which 
the shipowner is exposed as a carrier, but one to 
which he is exposed as owner of the ship in  
common w ith the owners of the cargo; and in 
support of th is contention Schmidt v. Royal M a il 
Steamship Company (42 L. J. 646, Q.B. D iv .; 4 Asp. 
Mar. Law Cas. 217, n.) and Crooks v. A llen  (4 Asp. 
Mar. Law Cas. 216 ; 4 1 L . T. Rep. N . S. 8 00 ; 5 Q.B. 
D iv. 38) were cited. In  the former of these cases 
i t  was held that an exception in  a b ill of lading of 
“  fire on board and the consequences thereof ”  did 
not relieve the shipowner from liab ility  to a 
general average contribution in  respect of damage 
done to the cargo by pumping in  water to extin
guish a fire. In  the latter case i t  was held that a 
condition in  a b ill of lading, “  the shipowner or 
railway company are not to he liable for any 
damage done to any goods which is capable of 
being covered by insurance,”  did not exempt the 
shipowner from liab ility  to contribute to a general 
average loss caused by the ship being scuttled on

[Q.B. D iv.

the occasion of a fire breaking out in  the hold. In  
the former of these cases the exception of fire on 
board was inserted among other exceptions re
lieving the shipowner from liab ility  as carrier ; 
and in  the la tter case the carriage on board the 
ship and the carriage by railway were linked 
together, which went to show that the exception 
was to apply to things for which a railway com
pany would be liable in  respect of carriage on 
land, which could not include general average 
contribution. LuBh, J., however, who took part 
in  the decision of both those eases, laid 
down the principle that the office of the b ill 
of lading is to provide fo r the rights and 
liabilities of the parties in  reference to the contract 
to carry, and is not concerned w ith liabilities for 
general average, and that unless the contrary 
appears the words must be construed w ith 
reference to the contract to  carry.

I t  was contended for the plaintiffs that this 
principle must apply in  the present case, and that, 
as the words “ at merchant’s risk ”  are capable of 
being construed to refer to the negligence of the 
master and crew, they must be taken to have that 
meaning. We do not th ink that Lush, J. meant 
to assert that the language of a b ill of lading 
cannot be construed to apply to a general average 
contribution, i f  that is its more natural meaning. 
Undoubtedly the ordinary use of a b ill of lading 
is to regulate the respective rights and liabilities 
of the shipowner and the shipper or his assigns ; 
but there seems no reason why, i f  the shipowner 
desires to make any stipulation w ith regard to his 
liab ility , or that of the owners of oargo to 
average contribution, he should not introduce i t  
into a b ill of lading. Even where the ship is put 
up as a general ship, and there is a custom to 
carry deck loads, there is no reason why a ship
owner should not, w ith a view to getting a higher 
rate of fre ight from the owners of cargo below 
deck, stipulate w ith the owner of a deck cargo that 
he should make no claim for a general average 
contribution in  respeot of the jettison of the deck 
load, and such a stipulation, i f  made, would not 
unnaturally find its place in  the b ill of lading.

W hat then is the natural meaning in  this case of 
the words “  at merchant’s r isk  ”  in the charter- 
party P M r. Cohen had some difficulty, looking 
at the exceptions which applied to the cargo below 
deck, in  pointing out what were the additional 
matters intended to be covered by the words “  at 
merchant’s risk ; ”  but ultimately he contended 
that i t  meant risk of loss by the negligence of the 
master and crew. This, however, would lead to 
the anomaly that the shipowner would be liable 
to general average contribution where, as here, 
the deck cargo was necessarily and properly 
jettisoned, but would be free from liab ility  if  
i t  was unnecessarily and improperly jettisoned, 
which seems absurd. By our law, agreeing in 
this respect w ith the law of most foreign countries, 
deck cargo jettisoned is not entitled to general 
average contribution, and the reason usually 
assigned is, that i t  is a dangerous cargo certain to 
be jettisoned before any other, and lihble to be 
unduly jettisoned before any other, and liable to 
be unduly jettisoned owing to the facility of doing 
i t  when cargo under the hatches would not be. 
We have, however, introduced an exception to 
th is general rule where, aB here, there is a custom 
in  the trade to carry a deck cargo, although in 
the absence of such custom there is no such
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Q.B. D iv.] ¡¿vensden v. W allace B rothers. [Q.B. D iv.

■exception solely by reason tha t the cargo has 
been shipped on deck by agreement w ith the 
shipper: (W righ t v. Marwood, 4 Asp. Mar. 
Law Cas. 451; 45 L . T. Rep. N . S. 297; 7 
Q. B. D iv. 62.) I f  in  interpreting the words 
'“ at merchant’s risk ”  we are driven to choose, 
as Mr. Cohen seems to admit we are, between 
the risk of jettison and the risk of all kinds 
-of negilgecce of the master and crew, we are 
of opinion that the former is the more 
natural meaning, and although the plaintiffs are 
not bound by the practice of average adjusters, 
yet, in a matter of some doubt like this, w§ are 
fortified in  our opinion by finding it  to be in 
accordance w ith that practice. I f  the plaintiffs 
are not entitled to recover a general average con
tr ib u tio n , we th ink  i t  follows from W right v. 
Marwood that they are not entitled to recover 
contribution of any other kind. There w ill, there
fore, be judgment for the defendants w ith costs.

Solicitors for plaintiffs, Waltons, B u lb , and 
W alton.

Solicitors fo r defendants, H . C. Goote, for H . A . 
Adamson, N orth  Shields.

F riday , M arch  2,1883.
(Before L opes, J.)

Svensden v. W allace B rothers, (a)
'General average — P articu la r average — P utting  

in to  port to repa ir— Expenses o f warehousing 
and reloading cargo— Oharges fo r  entering and 
leaving port.

A  ship laden w ith  cargo whilst on a voyage fro m  
Rangoon to London was compelled to pu t into  

p o rt in  consequence o f an in ju ry  which was the 
subject o f pa rticu la r average. Certain expenses 
necessary fo r  her repairs were there incurred in  
warehousing and reloading the cargo, and in  
respect o f port dues on entering and leaving the 
port.

Geld, that the pu tting  into p o rt was an act o f 
vo lun ta ry  sacrifice undertaken fo r  the common 
benefit o f the adventure, and that those expenses 
were consequent upon it ,  and were therefore 
chargeable to general average.

T his was a case tried before Lopes, J .a t Guildhall, 
and reserved for further consideration.

The statement of claim alleged that—
1. The plaintiffs were the owners of the ship 

O la f Trygvason, and the defendants the owners 
of a cargo of rice shipped on board the said ship 
at Rangoon, and delivered at Liverpool in Oct.
1880.

2. D uring  her voyage from Rangoon to L ive r
pool the ship met w ith  heavy weather and sprang 
a dangerous leak, in consequence of which the 
master was compelled for the preservation of the 
ship and cargo to bear up for St. Louis, M auritius, 
■and take refuge in that port.

3. A t St. Louis the ship was surveyed,and such 
repairs were done as were necessary in order to 
enable her to prosecute her voyage to Liverpool.

4. Certain expenses were incurred in  respect of 
the said ship taking refuge in St. Louis which were 
the proper subject of general average, and the 
Same were defrayed by the plaintiffs.

5. The said general average expenses consisted,
(a ) R e p o rte d  by  D u n lo p  H i l l , E sq ., B a rr is te r -a t-L a w .

C among other things, of charges for pumping the 
ship, for landing, storing, and reshipping the 
cargo, and for port dues in respect of entering and 
leaving the said port.

6. The proportion of the said general average 
expenses payable by the defendants amounted to
7701. 2s. U .

By the ir statement of defence the defendants 
admitted the ir liab ility  to repay to the plaintiffs 
the expenses in  respect of the storage or ware
house rent of the cargo at St. Louis, but denied 
their liab ility  in respect of the expenses of re
shipping the cargo, and the port charges, pilotage, 
and other claims subsequent to the reloading of 
the said cargo. They accordingly paid to the 
plaintiffs the sum of 68D. 13s. Id. in  respect of 
those parts of the claim which they admitted.

They further pleaded as follows :
The said cargo of rice was laden on board the said ship 

or vessel O laf Trygvason,, at Rangoon, a port in the East 
Indian possessions of Her Majesty the Queen of England 
and Empress of India, to be carried to Liverpool in 
pursuance of the terms of a certain contraot, and before 
and at the time of the making of the said contract there 
had been and was at Rangoon, and at Liverpool and 
elsewhere in England, and in the British empire, a well- 
known and approved usage and custom of trade 
amonget shippers, shipowners, merchants, underwriters, 
and average staters, that expenses incurred in and about 
the warehousing, storing, and reshipping of cargoes, 
rendered necessary for the purpose of repairing damage 
occasioned to the ships on board which they were laden 
by perils of the seas, and also expenses incurred for and 
in and about defraying port charges, pilotage, and other 
outward dues, to enable the said ships to proceed on 
their voyages with the said cargoes, are not contributed 
for by any general average or payment in the nature of 
general average among all the owners of the ship, freight, 
and cargo on board any such ship, but that the expenses 
of warehousing and storing such cargo are apportioned 
amongst the owners of the said cargo alone, and the 
expenses of reloading guch cargo, the port charges, 
pilotage, and other outward dues, are apportioned 
amongst and borne by the owners of the ship and freight, 
of which said usage and custom the plaintiffs and defen
dants at the time of the making of the said contract for 
the carriage of the said cargo of rice had notice, and the 
plaintiffs and the defendants made the said contract 
with reference thereto, and that by reason of the said 
usage and custom the defendants are not liable to pay 
the said sum of 770J. 2s. lid .  or any part thereof, save 
and except the sum of 6811. 13s. Id. so paid as afore
said.

Issue thereon.
Charles Bussell, Q.O., Cohen, Q.C., and W arr for 

the plaintiffs.
B utt, Q.O., Webster, Q.C., and Myburgh, Q.O. for 

the defendants.
The following authorities were cited during the

arguments :
Attwood v. Sellar, 4 Asp. Mar. Law. Cas. 153, 283 ; 

41 L. T. Rep. N. S. 83; 42 L. T. Rep. N. S. 644 ; 
4 Q.B. Div. 342; 5 Q. B. Div. 286;

Job v. Langton, 6 E. & B. 779 ;
Walthew v. Mavrojani 3 Mar. Law. Cas. O. S. 382 ;

22 L. T. Rep. N. S. 310 ; L. Rep. 5 Ex. 116 ; 
Schuster v. Fletcher, 3 Q. B. Div. 418 ; 3 Asp. Mar. 

Law. Cas. 577; 38 L. T. Rep. N.S. 605 ; 47 L. J. 
530 Q. B. ;

H all v. Anson, 4 E. & B. 500 ;
Abbott on Shipping, 3rd edit. 335 ;
Phillips on Insurance, p, 1350 ;
Benecke on Principles of Indemnity in Marine In- 

surance.
L opes, J.— The amount in  dispute in  this 

action is small, 88Z. 19s. IOcL ;  but the principle 
involved is important. I t  is intended, as I  under-
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stand, not only to raise a point not decided in 
the case of Atlwood v. Sellar (41 L. T. Rep.
N. S. 83; 42 L. T. Rep. N . S. 644 ; 4 Asp. Mar. 
Law Cas. 153, 283 4 Q. B. D iv. 342; 5 Q. B. 
D iv. 286), but also to test the propriety of the 
ease of Attwood v. Sellar, decided in the Appeal 
Court. The distinction between the present case 
and the case of Attwood v. Sellar is th is ; In  
Attwood v. Sellar the vessel went into a port of 
refuge in consequence of an in ju ry  which was the 
subject of general average ; in the present case in 
consequence of an in ju ry which was the subject of 
particular average. I t  was determined by the case 
of Attwood v. Sella r that when a vessel goes into 
a port of refuge in  consequence of an in jury to 
her which is the subject of general average, the 
expenses of warehousing and reloading goods 
necessarily unloaded for the purpose of repairing 
this in jury, and expenses incurred for pilotage and 
other charges in leaving the port, are the subject 
of general average, I  am bound by the case of 
Attwood v. Sellar, and i f  in  this case the vessel 
had gone into a port of refuge in  consequence 
of an in ju ry  which was the subject of general 
average, I  mean an act of voluntary sacrifice, I  
should have been bound to have given the plaintiffs 
judgment for 88Z. 19s. 1(M, for the only distinction 
between that case and the present is the in jury 
which caused the respective vessels to seek a port 
of refuge. I  have now to determine whether there 
is any practical difference, so far as the incidence 
of expenses is concerned, between the case of a 
ship necessarily seeking a port of refuge in conse
quence of an in ju ry  which is the subject of general 
average and a ship necessarily seeking a port of 
refuge in consequence of an in ju ry  which is the 
subject of particular average. I  can see no 
practical distinction. The putting into a port of 
refuge, i f  necessary, is an act of voluntary sacri
fice undertaken for the common benefit of the 
adventure, ship, cargo, and fre igh t; and I  th ink 
every expense consequent upon i t  incurred to 
enable the ship afterwards to proceed safely on 
her voyage w ith her cargo so as to earn her freight 
is incurred for the common benefit of the adven
ture, and is chargeable to general average. There 
are expressions in the judgment in Attwood v. 
Sellar, both in  the court below and the Appeal 
Court, which would seem to cover this point. 
They are, however, obiter dicta, and were not 
necessary for the decision of that case.

I t  seems to me that the point relied on by the 
defendant, that the expenses of going out of port 
are not chargeable to general average because the 
cargo is in safety when the port is reached, is un
sustainable. The cargo is in  safety when the port 
is reached ; s till i t  must be admitted tha t the 
expenses of unloading are general average ex
penses. Such an argument would be equally 
cogent whether the cause of pu tting  into port 
was a general or a particular average damage. 
In  Altwood v. Sellar, however, i t  was held that 
the expenses of going out of port were general 
average expenses. Ia m  of opinion the plaintiffs 
are entitled to judgment for 881 19s. 1(M, w ith 
interest in the usual way and costs. I  have not 
thought it  necessary to cite authorities. So far 
as the principle involved in Attwood v. Sella r is 
concerned, the authorities are most exhaustively 
dealt w ith by Thesiger, L  J. in his most able 
judgment in that case in the Appeal Court. W ith  
regard to the other question raised in this case

not decided in Attwood  v. Sellar, there is lit t le  
authority to be found.

Judgment fo r  the p la in tiffs .
Solicitors for the plaintiffs, Field, Boscoe.and Go. 
Solicitors for the defendants, Waltons,Bubb,&n A 

Walton.

PROBATE, D IVO R C E, A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
Tuesday, Feb. 20, 1883.

(Before S ir R. P h illim o r e .)
T he  Sherbro . (a)

Mortgage action— M ateria l men— Sale o f ship—  
Costs—P r io r ity —Practice.

Where after the commencement o f a mortgage 
action against a B rit is h  ship whose owners were 
domiciled in  this country, m ateria l men w ith  a 
possessory lien on the ship intervened, and the 
ship was sold by order o f the court, but the 
proceeds proved only sufficient to satisfy the 
cla im  o f the m ate ria l men, the Court ordered tha t 
the taxed costs o f the p la in t if f  in  the mortgage 
action up to the date o f (lie sale o f the ship should 
be p a id  out o f such proceeds.

T his was an application to  the judge in  cou rt by 
the p la in tiff in a m ortgage action against the 
B r it is h  ship Sherbro, asking fo r an order tha t he 
should be paid his costs in  such action, ou t o f a 
fund in  court, the proceeds of the sale o f the 
vessel mortgaged.

A fter the action had been commenced, Messrs. 
Sage and Son, material men, having a possessory 
lieu on the ship, intervened in the action, and 
also brought an action under sect. 4 of the 
Adm iralty Court Act 1861 (24 V ie t. o. 10) to enforce 
their claim. No appearance was entered by the 
mortgagor (the owner who was domiciled in this 
country), and with the consent of the p la in tiff and 
Messrs. Sage and Son the vessel was sold in  the 
action by order of the court, the proceeds amount
ing to 3597Z. The total claim of Sage and Co. 
exceeded the fund in  court.

Sage and Co., as material men taking precedence 
of the mortgagee, applied fo r payment out, but, 
the mortgagee opposing, 3000Z. was paid out 
to them in part satisfaction of their claim, the 
balance remaining in court subject to questions of 
prio rity  of other claims and costs.

Another action had been commenced by the 
master of the ship for wages.

The p la in tiff now moved the court fo r payment 
of his costs out of the 597Z. s till remaining in  
court.

W. 0 . F . P h illim ore  for the mortgagee, in  
support of the application.—I f  i t  had not been 
that the mortgagee had prosecuted this action 
and arrested and sold the ship, Messrs. Sage and 
Son would not have been able to enforce their claim. 
The court should therefore reward the mortgagee’s 
exertions on behalf of Sage and Son by giving him  
his costs up to the sale of the Bhip.

Nelson, contra, for Sage and Son.— Another 
action had been commenced by the master, in  
which we could have enforced our claim. More
over, we had a common law remedy. We are 
the successful parties, and therefore should not be

(a) Beported by J . P. A s p ih a ll  and F . W . Ra ik e s ,  Esq.ra.,
Bametera-at-Ii&w
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A d m . T he P eshawur—T he A lexander .

made to bear the mortgagee’s costs, a large 
portion of which waB recklessly incurred, after he 
had notice of our possessory lien.

Phillim ore  in reply.
S ir R obert P h illim o r e .— I  th ink that the 

p la in tiff is entitled to receive his taxed costs up 
to the date of the sale of the ship, out of the 
balance of the fund in court, and I  shall make the 
desired order, and at the same time order that 
whatever remains after the p la in tiff’s claim for 
costs has been satisfied, shall be paid out to the 
interveners.

Solicitors for the plaintiff, Emmanuel, and 
Simmonds.

Solicitors fo r the interveners, Lawless and Go.

Tuesday, Feb. 6, 1883.
(Before S ir B . P h illim o r e .)

T he P eshawur. (a)
Practice— Collision— L is  a lib i pendens—Stay o f  

proceedings.
Where, in  a damage actioninpersonam  fo r collision, 

i t  appeared that the defendants had. p r io r  to the 
in s titu tion  o f the action in  the H ig h  Court, 
in s titu ted  proceedings in  rem against the p la in tiffs  
to recover damages in  respect o f the same collision  
in  a Vice-A d m ira lty  Court near to the place 
where the collision occurred, the Court upon  
summons stayed a l l  fu r th e r  proceedings in  the 
H ig h  Court u n t il a fter the V ice-A dm ira lty  action 
had been heard.

T his was a summons by  the defendants in  a damage 
action in  personam  in the H igh Court, to obtain 
a stay of proceedings on the ground that pro
ceedings in an action in  rem, arising out of the 
same collision, instituted by the present defendants 
against the present plaintiffs were pending in  the 
Vice-Admiralty Court at Ceylon.

The collision out of which the actions arose took 
place on the 15th Oct. 1882 in the Indian Ocean 
near the island of Ceylon, between the plaintiffs’ 
steamship Qlenroy and the steamship Peshavmr 
belonging to the Peninsular and Oriental Steam 
.Navigation Company.

On the 6th Deo. the owners of the Qlenroy 
instituted an action in  personam against the 
Peninsular and Oriental Steam Navigation 
Company, in which action an appearance was 
entered by the defendants.

On the 30th Jan. the defendants took out a 
summons calling upon the plaintiffs to show cause 
why all further proceedings in the action should 
not be stayed pending the determination of an 
action in  rem  for the same cause of action, 
instituted by the Peninsular and Oriental Steam 
Navigation Company against the owners of the 
Glenrov, in  the Vice-Adm iralty Court of Ceylon.

The'defendants supported the summons by 
affidavit, in which i t  was alleged as follows : That 
on the 17th Oct. the defendants instructed their 
agents in  Ceylon to institute an action in  rem in the 
V ice-Adm iralty Court against the Q lenroy, that 
such action was instituted prior to the action in 
the H igh  C ourt; and that expense and time would 
be saved by try ing  the action in Ceylon, because 
the Qlenroy was confined exclusively to trading

i<b Reported By J. P. A spinali. and F . W. Raises, Esqrs.,
Barristers. at-Law.

[A dm .

between Calcutta and other ports in  the Indian 
Ocean, and because at the date of the affidavit the 
Peshawur was expected shortly to arrive a t 
Ceylon.

The counter affidavit filed by the p laintiffs 
alleged that the plaintiffs could not counter-claim 
in  the action alleged to be pending in the Vice- 
Adm iralty Court of Ceylon; that neither expense 
nor time would be saved by try ing  the action in  
the Vice-Admiralty, seeing that the respective 
owners of both vessels were resident and domiciled, 
in England; and that, should the plaintiffs obtain 
judgment in  CeyloD, such judgment could not be 
there enforced, as there was no property of the  
defendants in Ceylon.

The summons having come on in  chambers, was 
adjourned into court.

Roscoe, in support of the summons, for the 
defendants.—The court has a discretion, and should 
in the interest of all parties stay fu rther pro
ceedings in  this action. Thereby much expense 
and time w ill be saved. I t  is to be noticed that 
the action in  Ceylon was commenced prior to the 
proceedings in the H igh  Court.

W. Q. F . Phillim ore , for the plaintiffs, against 
the summons.—This is an action of considerable 
importance, which should be tried in  the H igh  
Court. The suitors are resident, and domiciled in  
this country. No extra expense w ill be incurred 
by try ing  the action in  the H igh Court, and te  
have the action tried in Ceylon m ight prejudice 
the plaintiffs.

S ir K obert P h illim ore . — There are twe 
questions raised in this case : first, whether I  have 
the power, in my discretion, to direct a stay o f 
proceedings in  the action brought in  this court 
by the owners of the Qlenroy against the Penin
sular and Oriental Steam Navigation Company j  
and, secondly, whethei, i f  I  have this power, I  
ought in  the circumstances to exercise i t  in favour 
of the defendants in  the action here. Now I  
th ink  I  have a discretion as to whether I  should 
stay the proceedings here, or allow them to go on, 
and I  shall exercise th is discretion in favour of 
stopping all proceedings in  the action in th is 
court un til after the suit at Colombo has been, 
heard.

Solicitors for the plaintiffs, Gregory, Rowcliffe 
and Co.

Solicitors for the defendants, Freshfields, and. 
W illiam s.

Tuesday, June 5 ,1883.
(Before B utt, J_.)

T he A lexander , (a)
Collision — Practice — B a il — Counter-claim  — 

A dm ira lty  Court Act 1861 (24 Viet. c. 10), s. 34.
The power o f the A dm ira lty  D iv is ion  under sect. 

34 o f the A dm ira lty  Court Act 1861 to order an 
action to be stayed u n t il ba il has been given to 
answer a cross-action or counter-claim does nob 
extend to m alting an absolute order to give ba il, 
and in  a damage action in  which the p la in tiffs  
had discontinued after the defendants had 
counter-claimed, the Court refused to enforce an 
order, made by the registrar, to give ba il to 
answer such counter-claim.

(a) Reported by J. P A s p in a l i. and F . W. B a ik e s , Esqrs.,
Barristers.at-Law.
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T his was a m otion by the defendants in  a damage 
aotion o f collision, asking th a t the p la in tiffs  
should, w ith in  fo u r days, g ive bail to  answer 
defendants’ counter-claim  and costs.

On the 5th May the action was brought by the 
owners of the E a r l o f Zetland, against the owners 
of the Alexander, to recover damages in  respect 
o f a collision between the two vessels. The defen
dants counter-claimed.

The Alexander was arrested, whereupon bail 
was given in the sum of 7001.

On the 23rd May, the defendants, on application 
to  the registrar, obtained the following o rde r: 
“  Upon hearing both solicitors, i t  is ordered that 
plaintiffs do give bail to answer defendants’ 
counter-claim and costs, in  the sum of 20Q0Z.”

On the 28th May the defendants’ solicitors 
received from the plaintiffs’ solicitors a w ritten 
notice that they wholly discontinued the action. 
U p  to the date of the present action there had 
been no compliance w ith the above order, and the 
defendants were now moving the court to  have 
tha t order enforced w ith in  four days.

W. O. F . P h illim o re  in  support of the motion.— 
A lthough the defendants have discontinued the 
action, the counter-claim s till lives by v irtue of 
the authority of McGowan v. M iddleton  (W. 1ST. 
1883,p.75), which overruled Vavasseurv. K rupp  (15 
Oh. D iv. 474), and a decision of S ir E. Phillimore’s 
founded on Vavasseur v. K rupp, viz., The Albatross 
{not reported). That being so, the plaintiffs 
should give bail under sect. 34 of the Adm ira lty 
Court A c t 1861. [B utt, J.—The only authority 
fo r  compelling bail is under the A ct of Parlia
ment. Under the rules there is power given the 
defendants to arrest the plaintiffs’ vessel. [B utt,
J .—The power to arrest does not necessarily 
compel bail.]

T. B uckn ill against the motion.—The registrar 
has no power to make the order. A ll the court 
can do is, in the words of the section, “  suspend the 
proceedings in  the principal cause un til security 
has been given to answer judgment in  the cross
cause.”

B utt, J.—The only way I  can deal w ith the 
m atter is this : I t  seems that per incuriam  a 
wrong order has been made; and, as I  cannot 
make a new order enforcing an order which I  
th in k  wrong originally, I  must refuse this appli
cation.

Solicitors for the plaintiffs, P ritcha rd  and Sons.
Solicitors for the defendants, Stokes, Saunders, 

and Stokes.

Feb. 10,12, and 13,1883.
{Before S ir K. P h illim ore  and T rin ity  Masters.) 

T he K irby H all , (a)
Collis ion—Fog— Speed— A dm iss ib ility  o f evidence 

— N a u tic a l assessors.
Vfhere a  steamship, going a t a moderate speed in  

a dense fog, hears the steam-whistle o f another 
steamship in  close prox im ity , but is unable to 
ascertain the course and position o f the other 
vessel, i t  is the duty o f those in  charge o f her to 
stop and reverse the engines so as to take a ll way 
off her and bring her to a standstill, and i f  they

(a) Reported by J. P. Aspinalt. and F. W. Ra is e s , Esqrs.,
Barristers-at-Law.

[A dm.

neglect to do so, and a collis ion ensues, she w i l l  
be held to blame fo r  the collision.

Where the A dm ira lty  Court is assisted by T r in ity  
Masters, evidence as to a pa rticu la r course and  
mode o f navigation at a pa rticu la r place in  a 
dense fog  and in  a given state o f the tide is not 
admissible.

T hese were consolidated actions in  rem, instituted 
respectively by the owners o f the steamship City  
o f Brussels and owners, and by the owners of the 
cargo laden on board the C ity  o f Brussels, against 
the steamship K irb y  H a ll and her freight, to 
recover the damages sustained by reason of a 
collision between the two above-named steamships 
on the 7th Jan. in  Liverpool Bay, near the north 
west lightship. The K irb y  H a ll counter-claimed 
for the damages sustained by her in  the said 
collision.

The plaintiffs alleged that, a lit t le  after 6 a.m. 
on the day of the collision, their vessel, the C ity  
o f Brussels, a screw steamship of 2435 tons 
register, whilst on a voyage from New Y ork  to 
Liverpool w ith mails, a general cargo and pas
sengers, and manned by a crow of one hundred hands 
all told, had arrived off the north-west lightship, 
near the entrance to the sea channels leading to 
the river Mersey. The wind was about S.E., there 
was a dense fog, and the tide was flood. Under 
these circumstances, by the order of the pilot, the 
C ity o f Brussels having been turned round, her 
head was brought about W .N.W ., and her engines 
having been stopped, she drifted slowly towards 
the bar stern foremost, d rifting  about a knot an 
hour or rather more, to E.S.E. w ith the tide. A  
good look out was being kept on board her, and 
her regulation ligh ts  were duly exhibited and 
burning brightly. Shortly before 6.50 a.m., under 
these circumstances, those on board the C ity  of 
Brussels heard the whistle of a steamer, which 
afterwards proved to be the K irb y  H a ll,  on their 
starboard side before the beam. The whistle was 
answered each time i t  was heard, and after i t  had 
been so Bounded and answered several times, the 
masthead ligh t of the K irb y  H a ll was seen about 
a ship’s length off, about two points forward of 
the starboard beam of the City o f Brussels. The 
engines of the C ity o f Brussels were at once 
reversed fu ll speed, and the K irb y  H a ll was 
hailed to go astern ; but the K irb y  H a ll coming 
on at great speed w ith her stem struck the star
board Bide of the C ity  o f Brussels abaft the fore
mast, doing her so much damage that she shortly 
afterwards sank w ith  everything on board her, and 
ten lives were lost.

The statement of defence, so far as is material, 
was as follows :

1. The Kirby H a ll ia an iron screw ¡steamship of 2700 
tons gross, and 1759 tons registrar, belonging to the port 
of Liverpool, and was, at and before the time of the 
collision hereinafter mentioned, on a voyage from Glasgow 
to Liverpool with a crew of twenty-five hands and about 
840 tons of cargo and 792 tons of coal on board.

2. In  the course of the said voyage, the Kirby Hall, 
at about 0.55 a.m. on the morning of the 7th Jan., the 
Chicken Rook Light being then in sight and bearing 
N.E., was placed on a S.E. i  S- course and so proceeded 
until about 5.10 a.m. on the said morning, when the 
weather beoame foggy and the steam-whistle was blown, 
and the Kirby H a ll was slowed and then stopped. There 
was little  or no wind. The regulation lights of the Kirby 
H a ll were duly exhibited and were burning brightly, and 
a good look-out was being kept on board of her.

3. A fter being stopped for a few minutes, the Kirby 
H all was put on a S.E. by S. i  S. course and again

T he K ir b y  H a l l .
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proceeded at slow speed, her steam-whistle sounding 
duly at short intervals. ,,

4. Under these circumstances, at about 6.45 a.m-t.tie 
flood tide then running, those on board the Kirby Halt 
heard the foghorn of the north-west lightship apparently 
nearly ahead of them, and after i t  had been heard a second 
time and a dense fog s till continuing, the master of the 
Kirby H a ll was about to bring to an anchor, when the 
whistle of a steamship, which afterwards proved to be 
the City of Brussels, was heard on the port bow of the Kirby 
Hall. The engines of the Kirby H a ll were then working 
dead slow, and the whistle of the City of Brussels was then 
heard again, but closer on the port bow. The engines ot 
the Kirby H a ll were thereupon immediately stopped, 
and her helm was put hard aport, when a white light 
of the City of Brussels was seen by those on board the 
Kirby H a ll nearly ahead and about from one to two ship s 
lengths distant, and the engines of the Kirby H a ll were 
immediately reversed fu ll speed astern, but shortly after
wards the stem of the Kirby H a ll came into oontaot with 
the starboard side of the City of Brussels near the fore
rigging. The Kirby H a ll received some damage from 
the said collision, and the City of Brussels sank in about 
forty minutes. . .

8. Those on board the Kirby H a ll did a ll in their 
power to avoid and prevent the said collision. The said 
collision was, as regards the defendants and the Kirby 
H a ll and those on board of her, an inevitable accident.

9. The said collision and the damages consequent 
thereon were caused by the improper oonduct and 
neglect of those on board the City of Brussels, in not 
keeping a good and sufficient look-out, and in not keeping 
out of the way of the Kirby Hall., or taking timely and 
proper measures to do so, and in not reversing the engines 
in duo time, and in placing, keeping, and navigating the 
City of Brussels improperly and in an improper manner 
under the oircumstances in the track and fairway of 
vessels bound to and from the port of Liverpool.

In  the reply delivered by the plaintiffs i t  was 
alleged that, at the time of the collision, the City  
o f  Brussels was in charge of a compulsory pilot, 
and that i f  the collision was occasioned by any 
negligence on board the C ity o f Brussels, i t  was 
occasioned solely by the neglect or default of the 
pilot.

Feb. 10.—The action came on fo r tria l. D uring 
the plaintiffs’ case i t  was proposed to adduce 
evidence on behalf o f the plaintiffs to prove that 
the City o f Brussels was being navigated in  the 
customary mauner of the place at the time of the 
collision.

B utt, Q.C. in  support of the evidence.—Evidence 
as to a particular mode of navigation in  a 
particular place has been given in  th is cou rt:

The Velocity, L. Rep. 3 P. C. 44; 21 L. T. Rep. N. S.
686 ; 3 Mar. Law Cas. 0. S. 308 ;

The Andalusian, 2 P. Div. 231.
I t  is to be remembered that this is not a question 
o f general seamanship, on which i t  is the province 
o f the T rin ity  Masters to decide, but a custom 
observed at a particular place and under particular 
circumstances, viz., when the tide is flood and there 
is a dense fog.

S ir F . Herschell (S.G.) contra.—I t  is always the 
practice of this court, when there are assessors 
s itting to assist the court, to reject evidence as to 
seamanship and nautical skili. I t  would be a 
dangerous practice to break through the rule. In  
the case of The E a r l Spencer (L. Rep. 4 A . & E. 
431; 2 Asp. Mar. Law Cas. 523 ; 33 L. T. Rep. N . S. 
235) your Lordship refused to allow evidence as 
to the customary mode of navigation in  a parti
cular place.

S ir R obert P hillim ore .— I  th in k  on the whole 
I  ough t not to adm it the evidence in  question. I  
th in k  i t  is evidence on a po in t on which i t  is the

province of the T rin ity  Masters to advise the court, 
and I  do not th ink  I  ought to do anything which 
w ill go any way towards allowing the examination 
of expert witnesses on questions of nautical sk ill 
and seamanship in cases where the court is 
assisted by the T rin ity  Masters.

The evidence on behalf of the plaintiffs fu lly  
supported the allegations in the statement of 
claim, whilst the master of th e K irb y  H a ll admitted 
that he did not stop and reverse his engines on 
hearing the firs t whistle from the C ity o f Brussels, 
and that i t  was upon the whistle being heard a 
second time closer on the port bow of the K irb y  
H a ll that the engines were stopped and the helm 
put hard-a-port.

B utt, Q.C. (w ith him Webster, Q.C. and W. G. F . 
P hillim ore) for the pla intiffs.—[D uring  the argu
ment the Judge stated that, in his opinion, in 
which he was supported by the T rin ity  Masters, 
the C ity  o f Brussels was not to blame under the 
circumstances for not having anchored, and that 
she in no way contributed to the collision.] I t  
has been laid down by the Privy Council, in  The 
F rank land  (1 Asp. Mar. Law Cas. 489 ; 27 L . T. 
Rep. N . S. 633 ; L. Rep. 4 P. C. 529), affirm ing the 
judgment below, that a steamship going in  a fog 
and hearing a whistle sounded in  the v ic in ity  is 
bound to stop. This decision has been acted upon 
in subsequent cases. Yet the K irb y  H a ll, in total 
ignorance of the whereabouts of the vessel whose 
whistle she had heard, kept her engines going 
and ported her helm. I t  is a matter of common 
knowledge that i t  is almost impossible in  a dense 
fog to ascertain the direction from whence sounds 
come. Under these circumstances, i t  was the du ty 
of those on board the K irb y  H a ll to take all way 
off her as speedily as possible.

S ir F . Herschell, S. 31. (w ith him  P. Myburgh, 
Q.C. and B u ckn ill) for the defendants.—The court 
is nob bound by the decision in  The F rank land  
(ubi sup.), as the circumstances in  the present case 
are d iffe ren t; and indeed i t  cannot w ith reason be 
maintained that in  a ll cases a steamer in  a dense 
fog is to stop immediately the whistle of another 
steamship is heard. Each case must be decided 
according to its particular circumstances, and in 
the present case everything that was reasonable 
and prudent was done by those on board the K irb y  
H a ll. Her engines were stopped immediately the 
second whistle was heard, and i t  is to be noticed 
that the requirements of the Regulations for 
Preventing Collisions at Sea, article 13, is, that a 
vessel in  a fog shall go at a moderate speed. The 
navigation of the K irb y  H a ll was in  every way 
seamanlike and in  accordance w ith  the regulations, 
and i f  the collision was not caused by the negli
gence of those on board the C ity  o f Brussels, i t  
was the result of an inevitable accident.

Butt, Q.C. was not called upon in  reply.
Sir R obert P h illim o r e .—This is a case of col

lision which happened between six and seven o’clock 
on the morning of the 7th Jan. 1883 in Liverpool 
Bay near the north-west lightship. The vessels 
which came in to  collision were, the screw steam
ship C ity o f Brussels and the screw steamship 
K irb y  ¿ a ll.  The C ity  o f Brussels was a very 
large steamer of 3700 tons gross, and the K irb y  
H a ll was of 2700 tons gross, The C ity  o f Brussels 
was proceeding from New York to Liverpool w ith 
seventy passengers and a crew of one hundred
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bands, and the K irb y  K a l i  was proceeding w ith  a 
crew of twenty-five hands and 792 tons of coal on 
board from Glasgow to Liverpool. The stem of the 
K irb y  H a ll came into contact w ith the starboard 
side of the C ity  o f Brussels, which received such 
damage in the collision that she sank in  about 
fo rty  minutes. There was a dense fog at the 
time, as dense a fog as one can well imagine, 
according to the account given by both sides ; and 
I  th ink the doctrine laid down in the case of The 
F ranh land  (ub i sup.), to which the court has been 
referred, is one which covers the present case, and up
on the principles of which the present case must be 
decided. A  passage in my judgment in that case 
has been referred to in  the argument, but I  w ill 
read i t  again : “  Both vessels were going, in  tru th , 
in  the most absolute uncertainty,”  which was the 
case here, “  as to the proceedings of the other, and 
in  such a state of circumstances I  have had to ask 
myself this question: Could anything have been 
done to avoid this collision which was not done P 
A nd  the opinion of the court, fortified by that of 
its  nautical assessors, is, that upon hearing the 
whistles of each other so near and approaching 
each other, each vessel ought not only to have 
stopped, but to have reversed un til its way was 
stopped’’—that is the part of the judgment of the 
Court of Adm ira lty to which attention should be 
more carefully drawn—“  when i t  could have 
hailed and ascertained w ith certainty which way 
she was proceeding, and by that means the 
collision would or m ight have been avoided.”

I  have already arrived, and I  mentioned the fact at 
an earlier stage of this case, at the conclusion that 
the City o f Brussels is free from blame fo r the 
collision. We have therefore now only to deal 
w ith the questions, whether the K irb y  H a ll is to 
blame, or whether the collision was an inevitable 
accident. Taking into consideration the judg 
ment to which I  have ju s t referred and others to 
which the attention of the court has been drawn, 
and having special reference to the facts of this 
case, we have arrived without hesitation at the 
conclusion that the K irb y  H a ll is solely to blame 
by reason of not stopping her way in the water 
when the whistle of the C ity o f Brussels was heard 
the firs t time, and instead thereof going ahead w ith 
out knowing where the C ity  o f Brussels was or what 
she was doing. And we wish to state, w ith  as 
much emphasis as possible, that those in  charge 
of a ship, in  such a dense fog as was described 
in  th is case, should never conjecture anything 
when they hear a whistle in such close proxim ity 
as was the case here, whether the sound appears 
to them to come from a vessel approaching them 
or not. In  the dense fog, which is proved to have 
prevailed in this case, those on board the K irb y  
H a ll were bound not to speculate, but to bring 
the ir vessel to a standstill at once. I t  is upon 
these principles that I  decide the present case and 
pronounce the K irb y  H a ll alone to blame for this 
collision.

Solicitors for the plaintiffs, H i l l ,  Dickinson, 
Inghtbound, and Dickinson.

Solicitors for the defendants, Baleson, B righ t, 
and W arr.

[ A d m .

Monday, A p r i l 23, 1883.
(Before B utt, J.)

T he A gamemnon, (as)
Salvage — Towing disabled steamer — Crew —  

Excessive claim.

Where a steamship, disabled by the breaking o f her 
cranksha ft, was towed a  distance o f about th ir ty  
miles w ithout danger or r isk  by another steamship 
belonging to the same owners as the disabled 
vessel and fifteen o f the crew o f the towing vessel 
instituted a salvage action in  the sum o f  50001. 
against the vessel towed, and arrested the vessel, 
cargo, and fre ig h t therein, the Court held such 
services to be salvage services, but o f so s light a 
character that on a value o f  105,5001. i t  awarded 
151., and ordered the salvors to pay a ll the costs 
o f the action, expressing disapprobation both a t  
the in s titu tion  o f the action in  the H ig h  C ourt, 
and at the arrest o f the vessel f o r  such an  
amount.

T hese were consolidated salvage actions brought 
by part of the crew of the steamship Telemachus, 
belonging to the port of Liverpool, against the 
steamship Agamemnon, her cargo and freight. 
The Agamemnon was arrested in the sum of 50001.

The Agamenon, a steamship of 2347 tons 
(gross tonnage), w ith engines of 300 horse-power 
was, on the 4th Oct. 1882, in  the Mediterranean 
Sea, bound on a voyage from Shanghai to London, 
laden w ith a general cargo, carrying five pas
sengers, and manned by a crew of forty-eight 
hands all told. On the same day, when off the 
Bay of Tunis, i t  was discovered that the crank of 
the crank-shaft of the Agamemnon was broken. 
H er engines were accordingly stopped, and she 
was put under sail un til such time as the broken 
crank could be replaced by the spare one whioh 
was on board her. A t about 8.30 p.m. on the 
same day the steamship Telemachus, which 
belonged to the same owners as the Agamemnon, 
bound on a homeward voyage from China in  
cargo, sighted the Agamemnon, which had three 
red lights up to signify that she was not under 
control. The Telemachus bore down upon the 
Agamemnon, when she was informed of the 
accident, and lay by her t i l l  the next morning. 
The Telemachus was then attached ahead of the 
Agamemnon, and at 7.30 a.m. began to tow, the 
two vessels being headed in for Tunis, which port 
they both reached, and were safely anchored in  
at about 3 p.m. on the same day. When the 
towage began Tunis was distant about thirty-one 
and a half miles, and bore about S.W. by W . 
Throughout the weather was fine, and the plain
tiffs  were exposed to no danger.

The value of the Agamemnon, her cargo, and 
freight was 105,500Z.

A p r il 23.—The action came on for hearing, when 
the counsel for the plaintiffs applied that the case 
m ight be postponed on the ground of the absence 
from England of Beveral material witnesses. This 
application was opposed, and the Court ordered 
the case to proceed subject to the plaintiffs’ case 
being prejudiced by the absence of the witnesses.

H . Lush- Wilson for the plaintiffs.—The services 
were clearly salvage services. The plaintiffs were 
pu t to extra labour and fatigue other than was

(a) Beported by J. P. A s f in a l l  and P. W. B a ik e s , Euq*.,
Harris t er s-at-Law.
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contemplated when they entered into the ir 
articles. I f  the vessels had belonged to different 
owners, the towing vessel would have got salvage, 
in  which her crew would have participated. The 
salved property was of great value, and the 
p la intiffs are entitled to a reasonable award :

The Jubilee, 4 Asp. Mar. Law Cas. 275 ; 42 L. T. 
Rep. N. S. 594.

The Sappho, L. Rep. 3 P. C. 694; 1 Asp. Mar. Law 
Cas. 65; 24 L. T. Rep. N. S. 795.

W. 0 . P h illim ore , fo r the defendants.—This was 
merely a towage of one partia lly disabled vessel 
by another vessel belonging to the same owners. 
To constitute salvage where the services consist 
in  towing, there must be probable danger to the 
towed vessel. Here there was none:

The Strathnaver, L. Rep. 1 App. Caa. 58 ; 34 L. T. 
Rep. N. S. 148; 3 Asp. Mar. Law Cas. 113;

The Princess Alice, 3 W. Rob. 138.
The plaintiffs should never have brought this 
action in the H igh  Court, and ought to be con
demned in costs for so doing.

Lush- W ilson  in reply.

B utt, J.—I  have already expressed my opinion 
during the course of this case, that this action 
ought never to have been brought in  the H igh 
Court. I  do th ink that i t  is an abuse of the 
process of the court to  arrest a ship fo r such a 
•claim as this, and to insist on bail being given in 
the sum of 50001. No respectable practitioner 
should lend himself to this kind of proceedings, 
fo r i t  looks very much like an attempt to extort 
money by putting the owners to inconvenience 
and expense.

As regards the merits of the action, I  have 
had grave doubts whether I  ought not to dis
miss it. I t  is d ifficu lt from a common-sense 
point of view to say that these men should have 
any extra reward, as they received pay during the 
tim e the services were being performed, and in 
rendering them they had not to incur hardships; 
on the other hand the authorities go to the extent 
of saying that i f  a vessel renders services to 
another, the crew of the salving ship are entitled 
to participate in  the reward. I  am clearly bound, 
I  th ink, by the case of The Sappho (ubi swp.), 
which decided that where the salving and salved 
vessel belong to the same owners, the crew are 
entitled to salved reward. I  am constrained from 
holding that, i f  the Telsmachus had belonged to 
other owners than those who were also owners of 
the Agamemnon, she would not be entitled to 
some reward ; for though the Agamemnon was in 
no serious danger, yet she was broken down. She 
properly put up three red lights to signify that 
she was not under control, and she was in an 
unmanageable state near a coast, and i t  would havo 
taken those in  charge of her three or four days to 
have replaced the broken crank-shaft. If ,  then, 
these vessels had belonged to different owners, 
both the owners and crew of the Telemachus 
would have been entitled to salvage. Therefore I  
urn bound to make some award. But I  have this 
in  my power to give the plaintiffs what I  th ink 
fit. I  shall give them the sum of 151. which is 
exactly 11. a head, but I  shall condemn them in 
the whole costs of this action, as I  th ink that 
this suit should have been brought in  the County 
Court, and that the defendants’ ship should not, 
especially as it  belonged to such a well-known and

solvent firm , have been arrested in  so tr iv ia l an 
action.

Solicitors for the plaintiffs, J. W. G arr and 
Tomkies.

Solicitors fo r the defendants, P ritcha rd  and Sons.

Tuesday, March 6,1883.
(Before S ir B. P b ill im o b e .)

T he R isoluto. (a)
Collision—Reference—Loss o f fish ing— Measure o f 

damages.
Where the p la in t if f  in  a damage action claimed fo r  

demurrage upon the basis o f loss o f fish ing  du ring  
repairs, and the reg istrar and merchants estima
ted that loss by taking the average catch o f s im ila r 
vessels during the period o f repairs, the court, on 
objection to the reg istrar’s report, confirmed the 
report w ith  costs.

A n appeal from the registrar’s report by the 
defendants.

This was a damage action brought against the 
Ita lian barque Risoluto and her fre igh t by the 
owner, master and crew of the French fishing brig  
Emma of 143 tons and manned by a crew of twenty 
hands, to recover damages arising out of a 
collision between the two vessels on the 6th July 
1881, in  the N orth A tlan tic  Ocean off Newfound
land.

The owners of the Risoluto defended the action, 
and it  was heard on the 13th and 14th March 1882 
when the court found the Risoluto to have been 
alone to blame for the collision, and referred the 
question of damages to the registrar and 
merchants.

A t the time of the said collision the Em m a  was 
cod-fishing on the Cheat Bank of Newfoundland, 
and by reason of the collision she had to put into 
St. Pierre Miquelon, an island off the south coast 
of Newfoundland, for repairs, whence she did not 
set back to the fishing grounds until the 26th Aug.
1881.

On the 4th Aug.1882 the reference came on before 
the registrar, assisted by M r. Young and M r. 
Sellar.

In  addition to the costs of repairs, the plaintiffs 
claimed as demurrage 30,000 francs, grounding 
such claim “  on the basis oE the loss of fish which 
average catches of other vessels showed she (the 
Emma) would have taken from the 6 th July 1881, 
the date of the collision, to the 26th Aug. 1881, 
or 30,000 cod, at an average of one franc per cod.”  
In  support of this claim the plaintiffs filed 
affidavits sworn to by the owners of French 
fishing vessels varying from 100 to 281 tons, 
which were cod-fishing off Newfoundland daring 
the season in question, in  which were given from 
the entries in  the ir books the number of fish 
caught from the 6th July to the 26th Aug. by the 
respective vessels, such number varying from 
25,000 to 51,000.

In  a counter-affidavit filed on behalf of the 
defendants, and sworn to by their agent in  Eng
land, i t  was alleged that the Em m a  daring the 
whole of the season, from the end of A p ril to 
November, ought, in  order to pay expenses 
whilst absent from her home port, to take 60,000 
fish, of the value of 60,000 francs; that, in order

l a )  Beported by J . P. A s p ih a l l , and P . W . B a ik k s  Esqr».,
Barristers- at-Law.
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to arrive at th is value, the share of the crew had 
been included, but interest on ship and equip
ment, together w ith  depreciation by wear and 
tear were om itted; and that the profits made at 
the Newfoundland cod fisheries were not in  excess 
of the ordinary profits made by sim ilar sized 
vessels engaged in other trades.

The registrar reported that the loss sustained 
by the plaintiffs amounted to 14731. 16s. 5 i. to 
gether w ith  interest, 22,000 francs of which was 
for loss of fishing during the period mentioned 
above. The registrar and merchants arrived at 
the sum of 22,000 francs on the basis of the 
probable catch of fish which the catches of other 
vessels showed the Risoluto would have taken.

A  portion of the notes on the reference, drawn 
up for the use of the court, were as follows :

A sum of 22,000 francs was allowed for loss of fishing. 
The vessel had a orew of twenty hands and eight small 
boats, i t  being the practice for the boats, with two men 
in. each and long-lines, to surround the vessel whilst 
fishing. An immense number of French as well as 
native and somewhat smaller vessels are engaged in the 
trade, some of them landing their fish from time to time, 
and others, including the Emma, taking everything they 
catch to Bordeaux, receiving a bounty for bo doing from 
the French Government. The ood fishery opens late in 
April and ends in November. The Emma had left 
Dieppe as usual about the middle of March, with the 
necessary salt to preserve the fish to be oaught by her, 
going straight to St. Pierre, to procure herrings as bait 
for the early fishing, and afterwards, having damaged 
her windlass, she had returned to St. Pierre, and, haying 
got a supply of bait for the later fishing, had only just 
resumed fishing when the collision in question oeourred. 
A t the close of the season she proceeded to Bordeaux 
and landed and sold 36,474 cod, which realised 37,855 
francs. I t  was proved that the average number of fish 
oaught by other vessels in those seas greatly exceeded 
that quantity, and that unless that was the case, the 
proceeds would not cover the expenses. The registrar 
and merchants therefore came to the conclusion on the 
information furnished, especially by the defendants, that 
22,000 francs should be allowed as the loss sustained by 
the interruption to the fishing occasioned by the collision, 
an allowance for demurrage in tho usual way being 
inapplicable to this case.

From the report the defendants appealed to 
the court, and on the 9th Aug. 1882, a notice of 
objection was filed in  the registry by the defen
dants, the chief ground as to the demurrage 
allowed being that the registrar had estimated 
the loss of fishing on wrong principles, and had 
received improper evidence.

M arch  6.—By arrangement between the parties, 
the objection was heard on motion.

B u c k n ill fo r the appellants.—The evidence as 
to the average takes of other vessels should not 
have been received. The evidence upon which 
the registrar ought to have estimated this claim 
fo r demurrage should have been the profits of the 
Em m a  herself during preceding years. Evidence 
showing the takes of other vessels, different from  
the E m m a  in  tonnage and in number of crew, is 
too speculative to found th is sum of 22,000 francs 
upon.

W. G. F . P h illim ore  in  support of the report.— 
A ll  objections as to evidence Bhould have been 
taken before the registrar. The principle upon 
which the registrar acted is not new :

The Gleaner, 38 L. T. Eep. N. S. 650; 3 Aep. Mar.
Cas. 582.

We have discharged the onus upon us of proving 
that we have sustained a direct loss arising from

the non-employment of the Em m a  in  consequence 
of the collision :

The Clarence, 3 W. Rob. 283.
B u c k n ill in  reply.
S ir R obert P h illim o r e .— Taking into con

sideration all the circumstances of this case, and 
the authorities on the question, and the fact tha t 
the registrar was assisted by M r Young, who has 
had so large an experience in these cases, I  am o f 
opinion that I  ought not to interfere w ith  the 
report of the registrar. I  therefore dismiss the 
motion w ith costs.

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes.

Solicitors for the defendants, T. Cooper and Co.

J U D I C I A L  C O M M I T T E E  O F  T H E  
P R I V Y  C O U N C IL .

M arch  6 and 7,1883.
(Present: Tbe R igh t Hons. Lord B lackburn , S ir 

B arnes P eacock, Sir R obert P. Collier , and 
S ir R ichard  Couch.)

T he F erret ; J oseph P h illips  and others v . 
T he H ighland  R ailw ay  Company, (a)

on appeal from the vice-admiralty  court of 
victoria.

Jurisd ic tion— Wages— Jo in t action by six seamen— 
Order in  C ouncil—2 W ill. 4, c. 51, s. 15— 
Merchant Shipp ing Act 1854 (17 8f 18 Viet,, c. 
104), 8 .189.

A  vice-adm iralty court has ju r is d ic tio n  to enterta in  
an action fo r  wages and compensation fo r  wrong
f u l  dismissal brought by any number o f m ariners 
not exceeding six, under Order in  Council p u r 
suant to 2 W ill. 4, c. 51, provided that the to ta l 
amount fou nd  due to a l l the p la in tiffs  con jo in tly  
exceeds 501., although the amount fou nd  due to  
each is less than that sum.

T his was an appeal from a j  udgment of the Vice- 
Adm ira lty Court of the Colony of V icto ria  d is
missing an action in  rem  brought by the appel
lants who were seamen for the recovery of the ir 
wages, compensation for wrongful dismissal, and 
via ticum  to England.

The action was brought on tbe 24th Aug. 1881, 
according to the rules and regulations made by an 
Order in Council, dated the 27th June, 1832, pur
suant to the Act 2 W ill. 4, c. 51, by which i t  was 
provided (in ter a lia ) that, in  suits for mariner’s 
wages, the mariner may proceed against the ship, 
fre ight and master, or the ship and freight, or the 
owner, or the master alone, and any number of 
mariners not exceeding six may proceed jo in tly  in 
one action.

The facts of the case were as follows: Oct. 
1880 the plaintiff's shipped under articles on the 
steamship Ferret, fo r a voyage, not to exceed three 
years, from Cardiff to Marseilles, thence to any 
ports between the 75 deg. of latitude north, and 
65 deg. of latitude south, and return to a port of 
discharge in the United Kingdom, or on the con
tinent of Europe. The Ferret proceeded on her 
voyage from Cardiff, but shortly after passing 
G ibraltar in  darkness, the name and number of
(a) Reported by J. P. A s p ih a il , and P. W. R a ik ib , Eeqrs.,

Barristers-at-Law.
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the ship was altered by order of the master 
Thomas Watkins, and of James Stewart Hender
son, the reputed owner of the ship, the name 
B antam  being substituted fo r her former name. 
Then, or shortly afterwards, James Stewart Hen
derson, who had been on board since the com
mencement of the voyage, to ld the crew that he 
was the legal owner of the vessel, that i t  was 
bound on an important secret expedition, and that 
he would shoot any of the crew who did not obey 
him. Acting  under duress, the crew, including 
the plaintiffs, promised to obey. Tbe ship then 
after touching at one of the Cape de Verde 
Islands, and at Santos, and having on the voyage 
her name changed to the In d ia , reached the Cape 
of Good Hope about the end of Jan. 1881. There 
Thomas W atkins, who had been master of the 
ship since she started from Cardiff, left her, and a 
man named W righ t, who u n til then had acted 
under the name of Carlyon as chief officer, thence
forth  assumed to act as master. On the 14th 
Feb. 1881, the ship le ft the Cape of Good Hope, 
and reached Melbourne on the 19th A p ril 1881. 
The ship was there seized by order of the Govern
ment, and the crew were turned out of her. 
W righ t, Henderson, and the purser, were prose
cuted for conspiracy, and convicted on the 14th 
Ju ly  1881. The seamen required as witnesses 
were paid by the Government, the others were 
placed in  the Sailors’ Home, and offered a certain 
allowance. Several accepted this allowance, and 
were engaged as seamen on board vessels in  the 
port. The six plaintiffs refused the amount 
offered to them, and commenced proceedings, each 
of them claiming an amount exceeding 501.

The action came on for hearing on Dec. 23, 
1881, on viva voce and documentary evidence, and 
on Jan. 10,1882, the learned judge gave judgment, 
dismissing the action without costs on the ground 
that he had no jurisdiction, because the sumB found 
due to each of the p laintiffs were less than 501.

The learned judge in his judgment, after shortly 
stating the faots, w ith respect to his reasons 
for dismissing the action, said: “  A t the con
clusion of the evidence in support of the allega
tions i t  was contended for the respondents that 
the court possessed no power to entertain a ques
tion of damages or compensation fo r wrongful 
discharge, and that the amount on which the 
jurisdiction of the court depended was that found 
to be actually due to each seaman, and not to all 
the seamen collectively, but to each separately. 
To this contention the petitioners answered that 
the plea of tender bad determined the question of 
jurisdiction, i t  was then too late to consider such 
an objection, and, even if entertained, the inter
pretation put by the respondents on the statute 
17 & 18 V iet. c. 104, s. 189, was erroneous. The 
firs t objection has already been decided. In  I  he 
Great Eastern (L. Rep. 1 Ad. &  E. 384; 2 Mar. 
Law Gas. O. S. 553; 17 L. T. Rep. N . S. 228) a 
claim was entertained for compensation in  the 
nature of damages for a wrongful discharge of 
seamen before the expiration of the term of 
agreement. So also in The Blessing (L. Rep. 3
P. D. 35; 3 Asp. Mar. Law Cas. 561; 38 L. 1. 
Rep. N. S. 259) i t  was ruled by S ir Robert 
Phillimore. that the words in the statute ‘ claim 
for wages’ included a claim for wrongful dis
missal, apart from wages. W ith  these decisions, 
especially in  this jurisdiction, in  which compensa
tion may be regarded as in  the lig h t of wages

1 earned, I  have no hesitation in  overruling th is 
objection. The proper intepretation of the 
statute 17 & 18 Viet. c. 104, s. 189, involves a 
more difficult question. In  The F a iry  Queen (3 I r .  
Jur. 283) i t  was held that the action was barred 
by the statute 7 & 8 Viet. c. 112, s. 16. No doubt 
there the words used are not the same as in the 
subsequent enactment. The one, the earlier 
enactment, prohibits the institution of a suit for 
wages ; the later, the institu tion of a suit for the 
recovery of wages by or on behalf of any seaman 
or apprentice, &c., but the difference between the 
words in  the earlier and the more recent enact
ment was caused apparently in  order to avoid the 
difficulty pointed out by Parke, B. in H o liingw orth  
v. Palmer (4 Ex. 284). The court is of course 
bound by the words used, not by the reason, i f  i t  
were so, fo r whioh they were used. The subjeet- 
matter of several suits by separate persons could 
not be united in  one action at law, although 
several seaman may for special reasons sue for 
their wages in Courts of Adm iralty. I f  this be 
so the restriction ought to be the same in all the 
courts, for all are classed together, Adm iralty, 
and Common Law, &c. Were this restriction it t  
derogation of common law rights, the words ought 
to be construed strictly, but i f  the r ig h t of sea
men to unite in one action the subject-matter of 
several is confined to Courts of A dm ira lty  the 
clause need nob be so rig id ly  interpreted. I ts  
construction presents some difficulty, but I  th ink 
i t  is a bar to a suit even in  the A dm ira lty  ju r is 
diction, unless some one at least of the suitors 
establishes a claim to 501., when each one so esta
blishing his r igh t may recover. There remains 
the question of whether the plea of tender pre
cluded the respondents (the defendants) from  
raising the question of jurisdiction. Some d iffi
culty, I  must be alio ved to observe, is experienced 
in adjudicating in Adm ira lty suits at the present 
day in accordance w ith a procedure framed fifty  
years ago. Adhering, however, to those rules, as 
must be done so long as they are in  force, I  th ink  
the course taken is justifiable. The plea is nob 
according to the observation of W illis , J. iu  Rossi 
v Grant (5C. B. N. S. 701) a plea to the ju r is 
diction, but a plea in  bar. Dr. Lushmgton in The 
Blakeney (Swa. 428) no doubt decided that ‘ an 
absolute appearance once made cannot be recalled, 
all objections to the jurisdiction must be taken on 
the earliest occasion,’ but the same very learned 
fudge in The H a rr ie t (5 L. T. Rep. N . S. 210:
1 Lush. 291; 1 Mar. Law Cas. O. S. 152) evidently 
after appearance, held expressly w ith regret, that 
the evidence showed the claim for wages was 
barred as i t  did not amount to the minimum o f 
50Z A  sim ilar construction is also put by text 
writers of some repute (W illiams and Bruce, 
Adm ira lty Jurisdiction, p. 176, note c.) on the same 
statute. I  th ink, therefore, the respondent was 
not precluded from raising the objection to the 
jurisdiction. For, un til all the evidence has been 
given, the amount due on which the jurisd iction 
depends cannot be accurately ascertained. W ith  
a view of diminishing the coats in  a suit in which 
so many were interested, and the amounts were 
so small, and w ith the consent of the parties, I  
determined the amount instead of rem itting  the 
matter to the registrar and merchants, and allowed 
the sums set forth  in  the case for wages and com
pensation. I  granted no allowance fo r viaticum , 
as the evidence showed that all the suitors could
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have obtained employment on ships bound direct 
to  London at much higher wages than they were 
receiving on board the Ferret. As in no one case 
did the sums so allowed reach the minimum 501.
1 dismissed the suit, but, following the course 
taken in the case of The H a rr ie t (ubi sup.), w ithout 
costs.”

The sum found by the learned judge to be due 
to the plaintiffs amounted in all to 203Z. 19«. 8d.

From the above decision the plaintiffs now 
appealed, and in the ir case submitted that the 
judgment of the court below was erroneous, and 
ought to be reversed, or the cause remitted w ith  
proper directions for the following, among other 
reasons:—

1. Because the court had jurisdiction to give judg
ment for the sums awarded by i t  to each of the appel
lants on one or other of the following grounds (1): That 
each of the appellants claimed a sum exceeding 501.; (2) 
that the sum awarded to the appellants exceeded 501: 
(3) that i t  did not appear that the owners or any legal 
master of the ship resided within twenty milos of the 
place where the seamen were put on shore; (4) that (he 
respondents waived objection to the jurisdiction ; (5) that 
the ship was under arrest at the time of the suit being 
brought; (6) that all suits for soamen’s wages can be 
entertained by the Vice-Admiralty Court of the colony 
of Victoria.

2. Because the learned judge of the court below ought 
not to have admitted evidence of the payment of the 
Government to the seamen, and ought to have awarded 
to each of the appellants a sum of money as viaticum.

In  the case of the respondents, on appeal, i t  was 
submitted that the decree dismissing the action 
was r ig h t fo r the following, amongst other 
reasons:—

1. Because the amount due to eaoh of the promovents 
was less than 501.

2. Because the said action was a suit or proceeding for 
the recovery of wages under the sum of 501., within the 
meaning of the statute 17 & 18 Vio. c. 104, s. 189.

3. Because i t  was not shown by or on behalf of the 
promovents that any of the exceptod circumstances 
referred to in the statute 17 & 18 Viet. c. 104, s. 189, 
existed in the present case.

4. Because the respondents did not, by the plea of 
tender or in any other way, preolude themselves from 
objecting to the jurisdiction of the said court in respect 
of the said action.

5. Because the said court had no jurisdiction in 
respect of the said action.

M arch  6.—The appeal came on for hearing. 
Jeune ( Wyke w ith  him) fo r the appellants.— 
The cases of The H a rr ie t (ub i sup.) and Rossi 
v. G rant (ub i sup.) do not touch the present 
case, because in those cases the sum found due to 
the plaintiffs did not amount to the sum required 
by the statute. Here the sums found due exceeds 
501., and i t  is .immaterial that the particular items 
are less than 50Z. 203i. 18«. 9d. has been found 
due in one and the same action, and therefore the 
requisite of the recovery of 50Z. has been com
plied w ith. The six plaintiffs have brought their 
action under the Order in  Council, pursuant to
2 W ill. 4, c. 57, and in  that action over 501. has 
been recovered. The word “  seaman ”  in  sect. 189 
of the Merchant Shipping A c t 1854 should be 
read as including the plural. This is borne out by 
the Interpretation A c t (13 & 14 Y ic t. o. 21). I f  
so, the statute is clearly complied with. The plain
tiffs  also claimed more than 501. apiece, and i f  the 
judge had given viaticum, as he should, the 
amounts recovered would have in  a ll cases 
exceeded 501. The F a iry  Queen (ub i sup.) is not 
in  point, because the words in  sect. 16 of 7 & 8 
V ie t. c. 112, on which the case was decided d iffer

materially from sect. 189 of 17 & 18 V iet. c. 104. 
W ith  respect to the residence of the master w ith in  
twenty miles, how can i t  be said tha t W righ t was a 
legally substituted master when he wrongfully 
took possession of the ship, and of his own w ill took 
command of her ? The owners would not be bound 
by the acts of such a substituted master, and 
should not now be allowed to Set up that he was a 
master w ith in  the meaning of the section. How 
can i t  be said that W rig h t was a master against 
whom the seaman could have a remedy P

The Eliza Cornish, 17 Jar. 738 ;
The Alexander, 1 Dod. Adm. 278 ;
The Cynthia, 16 Jur. 748.

Hollam s (w ith h im  A. Cohen, Q.O.) for the 
respondents.—The sums found due to each of the 
plaintiffs were less than 50Z., and the plaintiffs can
not now say that W rig h t was not the master, seeing 
that they by the ir conduct have recognised 
him as such. Hence the plaintiffs have not shown 
that any of the excepted circumstances in  sect. 
189 exist in  the present case. The p la intiffs ’ 
remedy was to proceed in a summary manner 
before justices, as is contemplated insect. 188, and 
to uphold the plaintiffs’ contention would be 
practically to make that section almost nugatory. 
I t cannot be said that sect. 189 is complied w itk  
because the total amount of wages exceeds 501., 
inasmuch as the decree is for the particular items 
found due to each, and such items are a ll under 
50Z. The F a iry  Queen is d irectly in point, and in 
that case the learned judge rejected the petition of 
the seamen when the aggregate amount of the 
claims of a crew for wages exceeded 201., but the 
claim of each individual was less than 201.

Jeune was not called upon to reply.
Their Lordships’ judgment was delivered by 

S ir B arnes P eacock.—This was a suit brought by 
six seamen, in the V ice-Adm ira lty Court of M el
bourne, to reoover wages and compensation fo r 
wrongful dismissal. The suit was brought by the 
six seamen jo in tly , the amount claimed for each 
being a larger sum than 501.; but the judge 
reduced the amount due to each of the p la in tiffs 
to a sum less than 50Z., the total, however, 
amounting to 2031. 19s. 8d. The firs t question 
to be considered is whether the judge had 
jurisdiction. That depends upon the 189th sec
tion of the Merchant Shipping A c t of 1854. 
Previously to the passing of that A ct H is 
Majesty K ing  W illiam  IV ., by an Order in 
Council made under the authority of an A c t of 
Parliament, passed in  the second year of his reign, 
ordained certain rules and regulations to be 
acted upon by the Vice-Adm iralty Courts abroad. 
One of those rules was contained in the 15th 
section. I t  states than any number of seamen, 
not exceeding six, may jo in  in one action in  a 
V ice-Adm iralty H o u rt to recover the ir wages. I t  
was therefore at the tim6 o f the passing of 
the Merchant Shipping A c t 1854, lawful fo r six 
seamen, if  they pleased, to jo in  in one action in 
the V ice-Adm iralty Court to recover the ir wages ; 
and compensation also falls under that rule. Thé 
188th section of that A ct enacted that : “  Any 
seaman or apprentice, or any person duly autho
rised on his behalf, may sue in a summary 
manner before two justices of the peace acting in  
or near the place at which the service has term i
nated, or at which the seamen or apprentice has 
been discharged, or at which any person upon
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•whom the claim is made is or resides, for any 
amount o f wages due to suoh seaman or appren
tice, not exceeding 50Z. over and above the costs 
of any proceedings fo r the recovery thereof.”  The 
189th section, which is the section relied upon, 
enacted that “  No suit or proceeding for the 
recovery of wages under the sum of 50Z. shall be 
instituted by or on behalf of any seaman or 
apprentice in  any court of adm iralty or vice
admiralty, or any court of session in Scotland, or 
in any superior court of record in  H er Majesty’s 
dominions unless the owner of the ship is 
adjudged bankrupt or declared insolvent, or 
unless the ship is under arrest or is sold by 
the authority of any such court as aforesaid; 
or unless any justices, acting under the autho
r ity  of this Act, refer the case to be adjudged by 
such court, or unless neither the owner nor the 
master is or resides w ith in twenty miles of the 
place where the seaman or apprentice is dis
charged.”

The question, then, is, whether this enact
ment prevents several seamen from jo in ing in  
one su it in  a vice-admiralty court to recover 
wages when the total amount of the wages claimed 
exceeds 50Z., and the wages of each is less than 
50Z. Having reference to the Interpretation Act 
(13 & 14 V iet. c. 21), which was in  force when the 
Merchant Shipping A c t pf 1854 was passed, and 
by which i t  is enacted that words in  the singular 
number shall include the plural, the ir Lordships 
are of opinion that they may read sect. 189 as i f  
i t  had said “ No suit or proceeding fo r the recovery 
of wages under the sum of 50Z. shall be institu ted 
by or on behalf o f any seaman or seamen.”  I t  
was contended that the section could not be read 
in  tha t way, inasmuch as i t  speaks of actions 
brought in  any of Her Majesty’s courts of record, 
in  whioh six seamen cannot jo in ; but i t  does not 
follow that because six seamen cannot jo in in a 
suit in one of Her Majesty’s courts of record 
they are not to join in  a suit in  the V ice-Adm iralty 
Court under the provisions of the rules to whioh 
allusion has already been made. Their Lordships 
th ink  that the 189th seotion must be read reddendo 
singula singulis, and that, i f  six Beamen jo in  in  a 
suit in  a vice-admiralty court, where six seamen 
may jo in, and the total amount of the wages due 
to the six exceeds 50Z., they may proceed in that 
suit, although the wages of each included in the 
amount sought to be recovered are less than 50Z.

I t  was agreed that the judge instead of sending 
the matter to the registrar to assess the amount, 
Bhould himself ascertain i t ;  and he found w ith 
regard to each of the six that the wages and 
compensation due was a sum less than 50Z., but 
tha t the total amount duo to the six was 
203Z. 19s. 8d. Their Lordships th ink  that the 
judge had jurisdiction under the rule and section, 
to which allusion has already been made, to  award 
that sum of 2031. 19s. 8d. partly fo r wages and 
partly for wroDgful dismissal. In  the firs t place, 
there was a contract entered in to  by W atkins, 
who was the duly authorised master of the owners 
at Cardiff. He entered in to a contract w ith the 
seamen, and they were hired at certain fixed 
amounts for a period of three years for a certain 
voyage. I t  appears that the master le ft the ship 
at the Cape, and that a man named W righ t, who 
was then the mate, took possession and ran away 
w ith  i t  fo r the purpose of stealing it. When the 
ship arrived at Melbourne on the 22nd A p r il 1881 
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the Government seized i t  on behalf of the owners 
upon the ground that i t  was in  the possession of 
men who had stolen it, and they pu t the seamen 
ashore. Three days afterwards, on the 25th A p ril, 
the ship was delivered up by the Government 
to the agent of the owners. The agent took 
possession, and the owners must be bound by his 
act. By taking possession of the ship they ra ti
fied what the Government had done in taking 
possession of i t  on their behalf, and putting  the 
seamen ashore. The seamen contended that they 
were entitled not only to the ir wages up to the 
time of the seizure, but to compensation for being 
turned out of the ship after i t  arrived at M el
bourne. I f  the seamen had been participes 
crim inis, i f  they had joined W rig h t in  endeavour
ing to steal the ship, of course they would not 
have been entitled either to wages or to compen
sation : but that defence was never made. The 
seamen, although they were at firs t arrested, were 
never tried fo r the offence of complicity. They 
were discharged, and no defence was set up in  the 
suit in  the Vice-Adm iralty Court tha t the plain
tiffs  were not entitled to the ir wages upon the 
ground of complicity. A  sum, not including 
compensation, was tendered to them fo r the ir 
wages up to the date of the seizure of the ship. 
N othing was offered by way of compensation 
fo r the wrongful dismissal. The learned judge 
who tried  the case said : “  In  consequence of 
information received by the Government, the 
steamer had been seized by the officers of 
Customs. The master and mate were arrested, 
and the Beamen removed from the vessel, some of 
the crew being kept under the surveillance of the 
police as witnesses, awaiting the tr ia l o f the 
master and mate. The seamen required as w it
nesses were paid by the Government ; the others 
were plaoed in the Sailors’ Home, and offered a 
certain allowance. Several acoepted this allow
ance, and were engaged as seamen on board 
vessels in  the port. The promoters refused the 
amount offered them, and instituted the present 
proceedings.”  Their Lordships are of opinion 
that, under the circumstances (no defence having 
been set up that the plaintiffs were gu ilty  of com
plic ity), they were entitled to recover the ir wages, 
and a reasonable and proper amount for compen
sation. The judge fixed the amount which he 
would have awarded, if he had had jurisdiction, 
at 203Ï. 19s. 8d., but he dismissed the suit upon 
the ground that he had no jurisdiction, inasmuch 
as the suit was fo r wages under the amount of 
50Z. Their Lordships ought to give the same 
judgment as the judge would have given i f  he 
had considered that he had jurisdiction and had 
referred i t  to the registrar to assess the amount, 
and the registrar had fixed i t  at 203Z. 19s. 8d. 
and the judge confirmed the report of the 
registrar.

Several other points were made, and, amongst 
others, that W righ t was the substituted master, 
notwithstanding he took the command after 
W atkins left, for the purpose of stealing the 
ship ; and that although in gaol for stealing the 
ship, he was residing w ith in  tw enty mile3 of the 
place where the seamen were discharged, w ith in 
the meaning of the 189th section. Their Lord- 
ships consider that the point on which the ju d g 
ment has already been pronounced is sufficient to 
decide the case, and tha t i t  is not necessary to 
express an opinion upon the other points. Under

H
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these ciroumstances their Lordships w ill humbly 
advise Her Majesty that the judgment of the 
judge be reversed, and that, instead thereof, a 
deoree be given in the suit fo r the p la intiffs for 
the sum of 2031.19». 8d., to  be distributed amongst 
the several plaintiffs in  the manner in  which the 
learned j  udge has divided the tota l amount amongst 
them, w ith costs in the lower court. The respon
dents must pay the costs of this appeal.

Solicitor for the appellant, J. Sheldon Hepworth.
Solicitors fo r the respondents, Hollam s, Son, 

and Coward.

Supreme (to rt of Intricate.
■— ■ ..... —

COURT OF APPEAL.
F rida y , A p r i l 20, 1883.

(Before B rett, M.R., Cotton and B owen, L.JJ.) 
T he R enpor. (a)

ON APPEAL PROM THE PRORATE, DIVORCE, AND 
ADMIRALTY DIVISION (AD M IR ALTY).

L ife  salvage— N o property salved—Agreement— 
B ig h t o f recovery.

L ife  salvage is only recoverable where ship, cargo, 
or fre ig h t is saved, so that a fu n d  out o f which the 
atoard can be p a id  is realised ;  hence ineffectual 
attempts to save the property, though rendered at 
express request, give no cla im  to life  salvage. 

Semble, A  master has no au thority  to b ind his 
owners by an agreement to save the lives o f h im 
self and crew, as his owners have no beneficial 
interest in  the subject-matter o f such a contract. 

Where the steamship B . being in  im m inent p e r il o f 
tota l loss, her master on behalf o f h im self and  
his owners, entered in to the fo llow ing  agree
ment w ith  the master o f  the steamship M .L . : 
“  I t  is  hereby agreed between Thomas Gibb, the 
master o f the above steamer, and Bobert Osborn, 
master o f the steamship B. that the above 
steamer M .L ., agrees to stay by me u n t il I  am in  
a safe position to get to port, fo r  the sum o f 
1200Z., m y vessel being badly holed in  starboard 
bow near collision bulkhead” ; and in  pursuance 
o f the agreement the M .L ., a t great risk, stood by 
the B. u n t il she sank, when the M .L . took off her 
master and crew; i t  was held (affirm ing t>ir B . 
P h illim ore ), tha t no life  salvage was recoverable 
as no property had been saved, and that neither 
master nor owners were liab le  under the contract, 
as the condition “ u n t il I  am in  a safe position  
to get to po rt ”  had not been fu lf il le d .

T his was a dem urrer to a statement o f cla im  in  a 
salvage action, in  which the owners, master, and 
crew of the steamship M a ry  Louisa  claimed 
salvage reward in  respect of services rendered to 
the steamship Benpor and to  her m aster and 
crew.

The statement o f claim, so fa r as is m ateria l, is 
as fo llo w s :

1. The plaintiffs are the owners, master, and crew 
of the screw steamship Mary Louisa, and the defendants 
are the owners and master of the sorew steamship 
Benpor.

2. The Mary Louisa is a screw steamship of 1976 tons 
register, propelled by engines of 200 horse-power nom

(a) Reported by J. P. Ab p ik a ii. and F. W . B a ie e s , Eeqrs.,
Barristers-at-Law.
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inal, and was at the time of the occurrences hereinafter 
mentioned in the course of her voyage from Newcastle- 
upon-Tyne to New York, laden with a general oargo and 
manned by a crew of twenty-three hands. The value of 
the Mary Louisa, her oargo, and freight, was about 
40,0001.

3. On or abont the 10th April 1882, in the oourse of the 
said voyage, the Mary Louisa came into a vast field of 
ice, extending, as i t  was subsequently ascertained, for 
many hundred miles, and consisting of large floeB and 
hummocks, w ith frequent ioebergs of large size. By the 
exercise of great care and caution and skill in  the 
navigation of the Mary Louisa, Bhe was conducted 
through the ice-fields at considerable risk, but without 
sustaining damage. About noon on the 13th April, 
whilst s till in the ice-field, and after having, during the 
early part of the day, passed about th irty  large icebergs, 
those on board the Mary Louisa observed a large steamer 
about four miles to the southward and westward of 
them in the ioe, making signals for assistance.

4. Thereupon, the oourse of the Mary Louisa was 
directed w ith difficulty through the pieces of ice towards 
the steamer, which proved to be the steamship Renpor 
of 1323 tons gross register on a voyage from West Hartle
pool to Boston w ith a heavy cargo of pig iron and some 
potatoes, and on coming up with her, i t  was found that 
she had been in  collision w ith the ioe and had her 
starboard bow stove in below the water-line, and that 
she was making a great deal of water and the water was 
gaining on her in spite of the efforts of the crew to plug 
the holes and to keep the water down by pumping. The 
orew of the Renpor were worn out by constant exertion 
and exposure to cold. Although cargo had been 
jettisoned from the fore-part of the vessel, the Renpor 
was in imminent danger of sinking, and the lives of all 
on board of her were in  peril. I t  was unsafe for the 
orew to trust to their boats owmg to the quantities of 
ice around the ship; and the Renpor was about 1000 
miles from land. The quantity of water coming into the 
forepart of the ship caused so muoh pressure on the 
forward bulkhead, that there was great danger that the 
bulkhead would suddenly give way and the Renpor 
would at once go to the bottom.

5. When the Mary Louisa approached the Renpor the 
master of the latter informed the master of the Mary 
Louisa of the condition of his vessel, and about 5 p.m. 
on the said 13th April, the weather at the time being 
thick and threatening, the master of the Renpor boarded 
the Mary Louisa and requested her master to remain by 
him so long as the Renpor and the lives of those on 
board the Renpor continued exposed to danger.

6. The master of the Mary Louisa informed the 
master of the Renpor that he was ordered, as the faot 
was, not to delay his voyage to render salvage services, 
except in order to save life, but having regard to the 
danger in whioh the lives of the master and orew wore 
placed, he would accede to the request of the master of 
the Renpor, provided that he would enter into a written 
agreement. Accordingly, the following agreement was 
entered into by the master of the Mary Louisa on behalf 
ofhimself, and the owners, and the remainder of the 
crew of that vessel, and by the master of the Renpor, on 
behalf of himself and tho owners of the Renpor, and 
signed by the said masters.

“  Lat. 43° 30' N. Long. 50° 00' W .—Mary Louisa, 
A pril 13th, 1882.—I t  is hereby agreed between Thomas 
Gibb, master of the above steamer, and Bobert Osborn 
master of the s.s. Renpor, that the above steamer Mary 
Louisa agrees to stay by me until I  am in a safe position 
to get to port for the sum of 1200S., my vessel being badly 
holed in starboard bow near collision bulkhead.”

The master of the Renpor then returned to his ship.
7. In  pursuance of the said agreement the Mary 

Louisa was kept in the neighbourhood of the Renpor 
during the night of the 13th April, the Renpor, owing to 
the fog, being at times lost sight of, and her position 
being only distinguished by the sound of her steam- 
whistle; and at 2 a.m. the next morning, rookets were 
sent up from the Renpor as signals of distress, and the 
Mary Louisa was thereupon taken with great skill and 
with the utmost expedition possible under the circum
stances, towards the Benpor, and, when in a position in 
whioh the Renpor could approach her, she was stopped 
for the Renpor to oome up. As the Renpor appproaclied, 
those on board of her were heard to be orying out that the 
Renpor was sinking and asking for immediate assistance.

T he Renpor.
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The forward bulkhead had suddenly given way, and the
Renpor was sinking.

8. The Mary Louisa remained as close to the Renpor 
as was safe until about 3 a.m., when the master and the 
whole of the orew of the Renpor, twenty in all, were, by 
their own boats, got on board the Mary Louisa. As soon 
as they were all on board, the Mary Louisa steamed 
clear of the Renpor and lay by her until she sank, about 
9 a.m.

3. The Mary Louisa w ith the crew of the Renpor pro
ceeded on her voyage to New York, where she arrived on 
the 19th April. The Mary Louisa had previously re
lieved another vessel in  the course of her voyage, and 
was short of provisions.

10. The above-mentioned services were rendered w ith 
great care and skill, and in rendering the said services 
the _ Mary Louisa and her ore w were exposed to risk of 
collision w ith the Renpor, and loss occured to the owners 
of the Mary Louisa by reason of the delay to their ship 
■caused in rendering the said servioes, and they incurred 
risk in respect of the cargo on board the Mary Louisa. 
The Mary Louisa was in attendance on the Renpor for 
sixteen hours, and she was further delayed in proceeding 
ont of her course in order to reach the Renpor.

11. By reason of the said services the lives on board 
the Renpor were saved.

12. The plaintiffs say that they were at all times ready 
and willing to perform the said agreement and that they 
have performed the same; and they have done all things 
necessary on their part to entitle them to recover from 
the defendants the said agreed sum of 12001.

The plaintiffs claim :
1. That the court w ill pronounce for the said agree

ment.
2. Judgment for the sum of 12001., or such other sum 

together w ith the costs as to the court may seem just.
3. Such further and other relief as the nature of the 

case may require.
The defendants demurred to the whole of the 

statement of olaim, alleging that
The same is bad in substance and in law, on the grounds 

that the agreement therein pleaded is not alleged to have 
been performed, and that no cause of action arose t i l l  its 
performance, and on the ground that no property of any 
of the defendants is therein alleged to have been saved ; 
and as to the defendant, the master of the steamship 
Renpor, on the further ground that he is not shown to be 
under any personal liability on the agreement therein 
pleaded ; and, as to all the defendants, on other grounds 
sufficient in law to sustain this demurrer.

Aug. 2.—The demurrer came on for argument.
W. 0 . F . P h illim o re  fo r the defendants, in  sup

port of the demurrer.—The agreement was never 
carried out, and therefore, neither the owners nor 
the master of the Renpor are liable under it. The 
Renpor never was “  in  a safe position to get to 
port,”  and i t  makes no difference that the plain
tiffs  were ready and w illing  to carry out the 
agreement, or that in  attempting to do so they 
imperilled themselves and their property. A part 
from the agreement, the defendants are not liable 
fo r life  salvage, because no property has been 
saved, and in no case has the Adm ira lty  Court 
awarded life salvage where no property has been 
saved:

The Fusilier, Br. & L. 341; 10 L. T. Rep. N. S. 699; 
12 L. T. Bep. N. S. 186; 2 Mar. Law Cas. O. S. 
39 & 177 •

The Zephyr, 2 Hagg. 43;
The Cargo ex Schiller, 36 L. T. Rep. N. S. 714 

3 Asp. Mar. Law Cas. 439; 2 P. Div. 145;
The Sarpedon, 37 L. T. Rep. N.S. 505; 3 P. Div. 28 

3 Asp. Mar. Law Cas. 509;
The Johannes, Lush. 182 ; 1 Mar. Law Cas. 0. S. 24 

3 L. T. Rep. N. S. 757.
G. Bruce, contra, fo r the plaintiffs.—The defen

dants are liable for a quantum m eru it under the 
agreement. The lives of the crew were saved and 
efforts were made to save the property. Irrespec
tive of the agreement, the owners of the Renpor

are liable for salvage, upon the authority of Dr. 
Lushington in  The Undaunted (Lush, 90; 2 L . T. 
Rep. N. S. 520.) In  that case D r. Lushington 
said that salvors working under an express 
request are entitled to salvage award, although 
no property is saved. Here there was an express 
request, and the plaintiffs are, therefore, to  be 
distinguished from mere volunteers, who are only 
entitled to salvage when property is saved. The 
authority is the same in The E . U. (1 Spinks 63). 
L ife  salvage has been awarded to salvors, who 
have themselves saved no property, where the 
property has been saved by other persons, and i f  
so, can i t  w ith reason and justice be denied to the 
present plaintiffs, whose efforts are equally as 
meritorious as the life salvors in  those cases :

The Cargo ex Schiller (ubi sup.);
The Fusilier (ubi sup.).

In  The M edina  (1 P. D iv. 272) life salvage was 
given, though no property was saved. The 
decision in  The Johannes (ub i sup.) does not affect 
the principles of salvage, and entirely turned 
upon the interpretation of an A c t of Parliament.

W. G. F . P h illim ore  in reply,—In  The E . U. 
(ub i sup.) and The Undaunted, as a matter of fact, 
the property had been saved, although not by the 
plaintiffs, and hence there was a fund out of which 
salvage conld be paid. In  The M edina (ub i sup.) 
the services consisted in  saving more than life, 
because there the passengers were carried to the ir 
destination, whereby the owners of the M edina  
were enabled to carry out their contract of 
carriage and so earn freight.

S ir R. P h illim o r e .—I  am of opinion that this 
demurrer is good, and that i t  must be sustained. 
In  this case there is no vessel or property out of 
which a salvage reward can be given, and there is 
no personal lia b ilitj on the part of the master 
or owner to pay any sum or salvage services 
rendered. The law was, I  th ink, correctly laid 
down by me, in  accordance w ith other cases, in 
the case of The Sarpedon (3 Asp. Mar. Law Oas. 
509; 37 L. T. Rep. N . S. 505: 3 P. D iv. 28) as 
follows; “  I  consider i t  to be now a fixed principle 
of salvage law that, in  the absence of any special 
contract, some property in  the ship or cargo must 
be saved in  order to found the liab ility  of the 
owners of the ship or cargo to payment of salvage 
remuneration.”  How, i t  is contended in this case 
that there is a special contract which is binding 
upon the parties. The words of this contract are : 
“ I t  is hereby agreed between Thomas Gibb, 
master of the above steamer, and Robert Osborn, 
master of the s.s. Renpor, that the above steamer 
M ary  Louisa  agrees to stay by me u n til I  am in  
a safe position to get to port fo r the sum of 1200Z., 
my vessel being badly holed in starboard bow near 
collision bulkhead.”  Well, now the vessel was 
lost a few hours afterwards, and, therefore, he 
never was put “  in a safe position to get to port ”  
by Thomas Gibbs, master of the steamer. He 
never was in that position. Rut i t  has been 
contended (w ith abundant ingenuity, I  must say), 
that “ in  a safe position to get to p o rt”  does 
not mean “  to get to port,”  but “  stay by me as 
long as I  th ing necessary.”  That would be, I  
th ink, not introducing explanatory words in to 
the agreement, but making a new agreement 
altogether. F irs t of all, i t  is said that the agree
ment was fu lfilled  by the master being ready to 
render assistance at the time when the vessel
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went down ; and then i t  is contended, as I  under
stand, i f  i t  was not carried into effect, that there 
should be a quantum, m eru it ; and then, th ird ly , i t  
was contended that outside the agreement a fair 
sum could be claimed from the master. I t  may 
be my fault, but I  am unable to follow the argu
ment by which some of these strong propositions 
were said to be supported. I t  seems to me that 
the words of the agreement are perfectly plain and 
intelligible. I f  the Renpor had been taken by the 
M ary  Louisa  “  into a safe position to get to port,”  
the conditions of the agreement would have been 
fulfilled ; but i t  is admitted she did not get to 
port, and, as I  have already said, other words must 
be necessarily introduced into the agreement to 
make i t  intelligible.

Now, i t  is said independently of the agreement 
altogether, that the master of the M ary  Louisa  
is entitled to some sum of money, some remune
ration, because, at the request of the master 
o f the Renpor, he stood by him, and that 
he did a ll things necessary to entitle him to 
recover. This proposition, as I  understand i t ,  is 
not to be found in  the agreement itself, but i t  
rests upon the general law. I  can only say that 
I  th ink  no case has been made out against the 
master which would enable the M ary  Louisa to 
sustain that position, and that really the more the 
matter is looked at, the more simple i t  appears 
to be. The only question I  have to ask my
self in  this case is, whether the demurrer is 
sustainable which impugns this contract, inas
much as the conditions of i t  were never fu lfilled, 
and inasmuch as the vessel never was put in  a 
“  safe position to get to  port.”  Upon the facts 
admitted in  this case, i t  appears to me to be so, 
and, therefore, I  pronounce in  favour of the 
demurrer.

From this judgment the plaintiffs appealed, 
and the appeal came on fo r hearing on the 16th 
and 20th A p ril 1883.

A rth u r Charles, Q.C. and Gains/ord Bruce, fo r 
the appellants, used substantially the same argu
ment as that in  the court below.

W. G. F . Phillim ore , for the respondents, was 
not called upon.

B rett, M.R.—In  this case, I  am of opinion that 
the judgment of the court below is r ig h t and 
must be affirmed. The suit is brought under the 
following circumstances : The defendant’s vessel, 
the Renpor, was in the greatest possible danger; 
she was surrounded by ice, she could not move 
out of it, and she was 1000 miles from land when the 
p la intiffs ’ vessel came up w ith her. The Renpor 
very shortly afterwards sank , but before that 
happened the pla intiffs ’ steamer got off and saved 
the lives of her master and crew. The plaintiffs’ 
vessel while rendering this service was in  con
siderable danger, and there were therefore present 
several of the elements of a salvage service, 
namely, danger to the lives and property, both of 
salvors and salved, and a service rendered.

Now, i t  is said that this action is maintain
able, irrespective of the agreement which was 
entered into by the masters in  writing, as a 
life  salvage service. As I  have already said, 
there are many elements present which entitle the 
plaintiffs to salvage, but there is one element 
wanting, which is invariably required by A d 
m ira lty law in order to found an action for salvage.

[C t. oe A pe.

There must be something saved, more than life, 
which w ill form a fund out of which salvage may 
be paid. In  other words, the saving of life alone, 
w ithout the saving of ship, cargo, or fre ight, is 
not enough to jus tify  salvage being recovered in  
the Adm ira lty Court. L ife  salvage, i t  is true, 
may by statute be payable under some circum
stances, but then i t  must be paid by the Board of 
Trade. I t  is said that, under some circumstances, 
i f  life is saved, after the services have been 
requested by tbe master of the ship which is in  
danger, the shipowner is bound to pay salvage, 
although there is no res saved, and The Undaunted, 
(ub i sup.), has been cited in  support of th is pro
position. The E . U. (ubi sup.) has also been 
relied on as an authority in favour of it ,  more 
especially a dictum of D r. Lushington, which is  
to be found in that case. But The Undaunted is 
really no authority in  favour of the plaintiffs’ 
contention, because in  that case the Bhip was 
saved, and therefore there was a fund from 
which payment could be made. The question in  
that case was, whether the plaintiffs could be paid 
out of that fund, and i t  was decided tha t they 
could, because they had exerted themselves to- 
save the ship at the request of the master. I t  is  
now Unnecessary to say whether we agree w ith  
that decision or not, but i t  in no way breaks the 
fundamental law of the Adm ira lty Court, tha t 
something must be saved in order to give valid 
grounds for a salvage action. The E . U. (ub i 
sup.) is a similar case; but there a supposititious 
case is mentioned by D r Lushington, which is 
supposed to support the plaintiffs’ contention in  
the present case. I f  D r. Lushington did state 
this supposed case as containing his view of the 
law, i t  is contrary to what he has laid down before; 
but i f  i t  does mean that, w ith all respect fo r his 
great authority, I  am unable to agree w ith him. 
B ut I  doubt i f  i t  is an exact statement of the  
learned judge’s opinion, and also whether, on con
sideration, he would have bo decided. The cases 
of The F us ilie r (2 Mar. Law Cas. O. S. 37, 177 r 
Br. &  L . 341), The Zephyr (2 Hagg. 43), and 
The Oargo ex Schille r (ub i sup.) are contrary 
to the plaintiffs’ contention, and support the 
fundamental Adm ira lty Court rule that some 
property must be saved to give rise to a claim fo r  
salvage.

Then i t  has been argued that an action 
in  the nature of a common law suit could be 
brought on this agreement, which is binding on 
the shipowner. B u t there are two circumstances 
necessary in  order to make an agreement binding 
on an owner: F irstly, the contract must be made 
under a necessity, and secondly, i t  must be made 
fo r his benefit. I  desire not to  appear to say a 
cruel thing, but I  must express a doubt whether 
i f  an agreement is made only for the purpose of 
saving a master and crew, without regard to any 
saving of the property of the shipowner, though i t  
be in a case of necessity, yet as the subject-matter 
is without benefit to  the shipowner, the master 
has authority to bind the owner to a money 
payment. But i f  this agreement was not merely 
one by which the lives of the master and crew 
were to be saved, what does i t  mean P The con
tract must be read, having regard to the circum
stances and the parties to it, and i t  is idle to suppose 
that those on the Renpor had made up their minds 
that the ship would sink at once. W hat un
doubtedly waB contemplated was the possibility
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o f the vessel arriv ing safely in port. The words 
4‘ me ”  and “  I  ”  in  the contract, clearly mean the 
ship and master and crew—the ship, master, and 
crew are treated as one thing. The words are 
“  to  stay by me un til I  am in a safe position to 
get to port.”  Thus i t  is a oontract which the 
master would have authority to make, and would 
bind the owner to pay the sum mentioned in it  
fo r staying by u n til the ship was safe. Therefore, in 
order now to make this money payable, you must 
put in  the words “  or sink,”  or else the condition 
is  not fu lfilled. Any question of a quantum, 
m eruit claim arising out of i t  is one which, though 
mentioned during the discussion of the case, can
not be seriously argued. I  th ink, therefore, that 
the agreement is a proper salvage agreement 
which fixes the amount of salvage to be paid for 
services to both life and property, but leaves 
untouched all the other conditions necessary to 
support a salvage award, and, as on principle, and 
on the construction of the contract itself, there 
must be something saved, I  am of opinion that 
neither owner nor master are liable in this action, 
because no res have been saved. Therefore, in 
m y opinion, this appeal must be dismissed, and 
the judgment below affirmed.

Cotton and B owen, L.JJ. concurred.
Appeal dismissed.

Solicitors for the appellants, P ritcha rd  and 
■Sons.

Solicitors for the respondents, Ingledew and 
Ince.

March 8, 9,10, and M ay  2, 1883.
(Before B rett, Cotton, and B owen, L.JJ.)

T he H ector, (a)
APPEAL FROM THE PROBATE, DIVORCE, AND 

ADM IRALTY DIVISION (ADM IRALTY.)

Practice— Oosts—Collision—Both vessels to blame 
— Appeal— Judgment below varied— Compulsory 
pilotage—Amount recoverable.

Where the Court o f Appeal varies the decision o f 
the A dm ira lty  Court, find in g  one vessel solely to 
blame fo r  a  collision, by fin d in g  both vessels to 
blame, each party bears his own costs, both in  
the court below and in  the Court o f Appeal, ana, 
the fa c t that the owners o f one are exempt p  om 
Inab ility  on the ground o f compulsory pilotage 
makes no difference to this rule. _

Where in  an action o f collision i t  is held that t 
was occasioned by the fa u lt  o f both vessels, bu 
one o f such vessels is exempt fro m  lia b ility  on t ie 
■ground o f compulsory pilotage, the la tter vessel is 
entitled by the A dm ira lty  Court rule to recover 
h a lf  the damages sustained by her in  the collision, 
and is not lim ited  to the difference between hay 
her damage and h a lf the damage o f the other 
ship.

T his was an appeal from a decision of S ir Robert 
Phillimore, by which he had found the steams ip 
Sector solely to blame for a collision which took 
place in  the English Channel on the 1st Sept, lo o i 
between that vessel and the steamship Augustus. 
The defendants had pleaded compulsory pilotage, 
but the learned judge held that, under the circum 
«tances of the case, this plea could not be sus
tained. ______
(a) Eejorted by J . B. A spinall, and P. W. Ba k e s , Esoirs.,

Barristers-at-La w.

March 9.—On appeal the Court varied the 
decision of the court below by finding both vessels 
to blame, but further held that the defendants had 
established their plea of compulsory pilotage, and 
were thereby exempt from liab ility  in respect of 
the said collision.

The question then arose how the costs of the 
appeal were to be borne, and the court directed 
this question to be reserved for a further inquiry 
to ascertain what was the practice in  a case like 
the present, where the decision below finding one 
vessel solely to blame was varied by both vessels 
being held to blame.

M arch  10.—Myburgh, Q.C. (w ith him B utt, Q.C.) 
for the appellants.—Although the old Adm ira lty 
Court rule was that where both vessels are held 
to blame there should be no order as to costs, yet 
James, L.J., in the case of The Condor (4 Asp. 
Mar. Law Cas. 116; 40 L. T. Rep. N . S. 442; 
4 Prob. Div. 115), derogates from that rule, 
and lays i t  down that there should be one 
uniform practice as to costs, and that a successful 
appellant should get his costs: The owners of the 
Hector are successful appellants, and should there
fore get the costs.

W- G- F . Phillim ore  fo r the respondents.— 
James, L.J , in a case subsequent to The Condor 
(ubi suv.). The Milanese (4 Asp. Mar. Law Cas. 
318; 43 L. T. Rep. N. S. 107), upheld the old 
Admiralty Court rule. The owners of the Hector 
are not entirely snecessful appellants, seeing that 
they are partly to blame for the collision. They 
have only succeeded in  getting both ships to 
blame.

B rett, L.J.—We have not to deal in  this case 
w ith a case whioh m ight arise— which is this, 
that the Adm iralty Court should have found 
both vessels to Ijlame, and that on appeal we 

I should affirm that judgment. In  that case 
the appeal would have been obviously and 
clearly wrongly brought. As to that case, there
fore, we need say nothing. But in  this case the 
Adm iralty Court has found one of the two vessels 
to blame, whereupon the other vessel appealed, 
and we, differing from the Adm iralty Court, have 
come to the conclusion that both vessels were to 
blame, and that therefore the judgment in  the 
A dm ira lty  Court ought, in  our view— we say no 
more than th a t—to have been that both vessels 
were to blame. Well, then, i t  is true that the 
appellant was, as i t  were, forced tobring the appeal, 
because, i f  he had sat contented w ith the judgment, 
he was made solely liable to pay all the damage 
done to the other vessel, and to pay all the costs 
of the action. He could not sit s till under such a 
iadgment. He was obliged to appeal, and he 
does appeal. Well, two modes of appeal m ight 
arise. He m ight appeal, and state as the sole 
ground of appeal that the judgment ought to have 
been that both vessels were to blame. I f  he did 
that he would succeed absolutely on the 
ground of his appeal, i f  we found that that 
was right. But even then I  am not pre
pared to say that we should give costs, fo r 
a reason which I  shall presently mention. Then 
the other mode is to appeal and to state 
that the judgment ought to have been entirely 
iu his favour in  the court below. W ell, then, 
i f  you take the grounds of his appeal and the 
ground of his argument, here he fails to support 

1 the ground of his appeal entire ly; he fails to
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support his argument entirely, bu t he succeeds in 
part. But then there arises this difficu lty, that 
by claiming more than he has got, he has done no 
harm to the other parties, because i t  is absurd to 
suppose that i f  he had claimed the judgment that 
both vessels were to blame they would have 
accepted that settlement. He has, therefore, done 
no harm by it .  He is forced to appeal, and he 
succeeds in  altering the judgment, and he has done 
no harm to the other party by claiming more. 
Therefore I  hardly th ink , that that can be the 
ground upon which the rule is supposed to have 
been established.

M y own view of the matter is tha t the 
Adm ira lty  Court, which always exercised a very 
wide jurisdiction w ith regard to the disci
pline of the seas, laid down this rule, as a 
matter of discipline to enforce discipline at sea, 
v iz .: i f  both vessels are to blame, neither of 
them shall gain by any litigation in the matter; 
and I  th ink  that the P rivy Council adopted that 
view of it, and carried i t  out, except where there 
were exceptional circumstances. I  should say that 
an exceptional circumstance would be where the 
appeal is avowedly brought only fo r the purpose of 
getting the judgment that both vessels were to 
blame. That m ight have been an exception; but I  
am not sure of that. N o ; I  would not say that 
that would be an exception. I  th ink it  is an 
exception where the judgment of the court below 
has been that both vessels are to blame, and that 
question and that judgment are affirmed. That 
would be the exception, and perhaps that is the 
only one. I  th ink  the P rivy Council came to the 
conclusion that they, acting in Adm ira lty, would 
carry out the same rule that the Adm ira lty Court 
had fixed upon in order to preserve discipline at 
sea, namely that neither party, i f  both were to 
blame, should gain anything by the litigation.

Now, i t  was supposed for a moment that James,
L.J. was derogating from that rule in this case 
(The Condor, ub i sup.) which has been cited to us. 
B u t I  do not th ink  he did. I  th ink  he must have 
been alluding to some other form or to some 
exception to that case, because after that, in 
The Milanese (ub i sup.), i t  is obvious that he 
and the Court of Appeal at all events 
referred to the old rule. I  th ink  the better way 
to solve the matter is to say that, in  order to 
preserve care at sea, where i t  is so important that 
care should be observed, the Court of Appeal w ill 
adopt the rule of the Adm ira lty Court and the rule 
»f the P rivy Council to th is extent, that (unless in 
some exceptional case), where both vessels are to 
blame, they w ill not allow either vessel to gain by 
the litigation. Therefore the costs of the appeal w ill 
not be given any more than the costs of the action.

Cotton, L.J.—I  agree w ith the ru le ; but I  do 
not know if  i t  is to be settled on reason or sound 
principles whether I  should have so laid i t  down. 
Whoever appeals, I  th ink, ought to get the costs 
of a successful appeal, and to pay the costs of an 
unsuccessful one.

B owen, L .J .—I  am of the same opinion. W hat 
I  add is not fo r the purpose of adding any 
weight or authority to the matter as to the practice 
which Brett, L.J. has so competently dealt w ith. 
The rule is based, I  th ink, upon common sense. 
When two ships are equally in fault, i t  is, as he 
says, a matter of discipline that neither ship 
should benefit by the litigation. Now I  should
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have said that a party appealing ought to pay the 
costs of an appeal in  one contingency and one 
only, where both ships are held to blame. I f  the 
appeal is brought to sot the court rig h t where the 
court below is wrong, having held one ship alone 
to blame i t  seems to me that the costs of the  
appeal ought to follow the general rule that the 
litigation ought to be borne equally by both sides. 
The appeal is a step in  the litigation, and a 
necessary and natural step. But i f  the appeal is 
brought to set the court wrong where the court 
below is really righ t, as where i t  has held both 
ships to blame, why of course the person who is 
unwise enough to tr y  to  set the court wrong ought 
to bear the costs. In  this particular case they 
bring the appeal to set the court righ t, and 
although they sought to go further and make the 
court find the respondent’s vessel alone to blame, 
this case does not fa ll under the olass of cases to  
which I  have alluded, where the sole object of the 
appeal is to set the court wrong. 1 should like  to  
add, in order to make my meaning quite clear,, 
that, in my opinion, i f  the only object of the appeal 
is to set the court wrong, then the person who 
brings the appeal ought to pay. That is what I  
meant to say. That should be the exception.

M ay  2.—The owners of the Augustus applied to  
the court to ascertain the effect of the judgment 
given in this case by the Court of Appeal on 
March 9.

The Court of Appeal, varying the decision of 
the court below, had found both vessels to blame, 
but held that the Hector had satisfactorily estab
lished the plea of compulsory pilotage, the judg
ment being “  that the Hector recover half her 
damages, and the Augustus nothing at all.”  The 
present application was for an order that the 
judgment should be drawn up in accordance w ith  
the case of The Stoomvaart Maatschappy Neder
land  v. The Pen insu la r and O rienta l Steam N a v i
gation Company (L . Rep. 7 App. Cas. 795; 4 Asp. 
Mar. Law Cas. 567; 47 L. T. Rep. N. S. 198), and 
should read “  that the Hector should recover a, 
moiety of the excess of her damage over that of a 
moiety of the damage done to the Augustus.”

The following Acts of Parliament were referred 
t o :

The Merchant Shipping Act 1854, sect. 388:
No owner or master of any ship shall be answerable to- 

any person whatever for any loss or damage occasioned 
by the fault or incapacity of any qualified pilot aoting in 
charge of suoh ship within any district where the employ
ment of such pilot is compulsory by law.

The Merchant Shipping A ct Amendment A c t 
1862, sect. 54:

The owners of any ship, whether British or foreign, 
Bhall not in cases where all or any of the following 
events occur without their actual fault or privity, that is  
to say . . .  (4) Where any loss or damage is, by 
reason of the improper navigation of such ship as afore
said, caused to any other ship or boat, or to any goods, 
merchandise, or other things whatsoever on board any 
other ship or boat, be answerable in damages . . .
in  respect of loss or damage to ships, goods, merchandise 
or other things, whether there be in addition loss cf life 
or personal in jury or not, to an aggregate amount 
exceeding eight pounds for each pound of the ship’B 
tonnage.

B . Webster, Q.C. and W. 0 . F . P h illim ore  (w ith 
them Stubbs), for the owners of the Augustus, in  
support o f the application.—17 & 18 Y ict. c. 104,
s. 388, savs: “  No owner or master of any ship
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shall be answerable to any person whatever.”  
25 & 26 Y ie t. c. 63, s. 54, says: “  The owners of 
any ship, whether B ritish  or foreign, shall not 
. . .  be answerable in damages.”  These sections 
are, therefore, almost indentical in  words and pur
pose, both lim itin g  the amount of the shipowner’s 
liab ility  under specified circumstances. The House 
of Lords has decided in The Stoomvaart Maats- 
chappy Nederland v. The P en insular and O rienta l 
Steam N aviga tion  Company (ubi sup.) that sect. 
54 of 25 & 26 Y ict. c. 63 is to be applied to a 
case like  the present after the liab ility  of the 
shipowners irrespective of the statute is deter
mined. I t  therefore follows that sect. 383 of the 
Merchant Shipping Act (17 &  18 V iet. c. 104) 
1854 is to be applied at the same time, and, 
i f  so, the owners of the Augustus are liable 
only for a moiety of the damage suffered by the 
Hector less a moiety of the damage suffered by the 
Augustus.

Charles, Q.C. (with him Myburgh, Q.C.) for the 
owners of the Hector, contra .—The decision in  the 
House of Lords is not applicable to the present 
case, as the sections in question are widely 
different. Sect. 54 assumes a liab ility  and then 
lim its  it. Sect. 388 says there shall be no liab ility . 
I t  is therefore useless to argue tha t in  the present 
case the liab ility  is to be arrived at by strik ing  a 
balance, seeing that the liab ility  of the owners of 
the Hector is zero; in  other words, sect. 54 is to 
be applied at the end of the action, and sect. 388 
at the beginning. They referred to

The Demetrius, L. Rep. 3 Ad. & E. 523 ; 26 L. T.
Rep. N. S. 324 ; 1 Mar. Law Cas. 250.

Webster, Q.C. in  reply.
B rett, M.R.—I t  seems to me that this case is 

not governed by the case of The Stoomvaart Maats- 
chappy Nederland, v. The Pen insular and Oriental 
Steam N aviga tion  Company, and that the two 
sections, sect. 388 of the Merchant Shipping Act 
1854, and sect. 54 of the Merchant Shipping 
Amendment A ct 1862 are to be applied at different 
periods of the dispute between the parties. The 
effect of the decision in the House of Lords was, as 
I  understand it, that the sect. 54, which was to lim it 
the amount of the shipowner’s liab ility , was not to 
be applied u n til the liab ility, irrespective of the 
statute, was ascertained according to the ordinary 
practice of the Adm ira lty Court. Where in  the 
Court of Adm ira lty there were counter-changes 
against the two vessels for the same collision, 
either the two vessels were reciprocally seized by 
both parties in the Adm ira lty Court, or both the 
parties were reciprocally brought before the court. 
There were, therefore, two actions, and each party 
was p la in tiff in an action. But by the practice of 
the Adm ira lty  Court, as stated by Dr. Lushington 
and other judges of that court before him, the 
Adm ira lty Court exercised a power which the 
Common Law Courts could not. Where there were 
counter-claims in respect of the same collision, 
although the actions were broughtby the opposing 
Parties as separate actions— which they were at 
the commencement by reason of the seizure of the 
®bips at different times, and irrespective of each 
other—the Adm ira lty Court exercised the power 
ot consolidating the two actions for the purposes 
of the tria l, and, if  convenient, tried the cross suits 
at the same tim e ; but, i f  inconvenient, the court had 
power to try  them separately. Again, where there 
Were cross actions in  respect of the same transac-

| tion, the Adm ira lty Court exercised this further 
power, which the common law courts also exeroised, 
viz., having determined the lia b ility  of the parties 
in the cross actions, the Adm ira lty Court would 
not issue what was equivalent to execution fo r each 
party, leaving them to settle what that should be, 
but issued a monition fo r the balance. There was, 
therefore, only one party who eventually was made 
to pay, viz., the party against whom the balance 
was. Therefore, in  construing the statute, i t  is to 
be remembered that the 54th section was founded 
upon the assumption that the vessel is the th ing 
out of which the damages are to be paid. And if  
the ship is under arrest the A dm ira lty  Court can 
order the ship to be sold ; but where the ship 
fetches more than the 81. per ton, then, under cer
tain circumstances, the owners can lim it the ir 
liab ility  to 81. per ton. That is the assumption 
upon which the statute was passed, and in  The 
Khedive i t  was held that the section was not to 
be applied un til the amount of damages had been 
settled fo r which, but for the statute, the monition 
would have gone. That reasoning, however, w ill 
not apply to the present case, fo r the section 
lim iting  liab ility  is applicable at the end, not at the 
beginning, of the tria l, as sect. 388 of the A ct of 
1854 is. There never Ijas been any doubt at com
mon law, irrespective of the statute, that the 
moment the plea of compulsorily pilotage is satis
factorily made out, the shipowner is relieved from 
liab ility. A ll the Act did was to make the matter 
more certain, so that there m ight be no doubt. 
The shipowner cannot be held liable fo r the act of 
a person who is not hiB servant, and about whose 
services he has no choice, and he is not, therefore, 
liable in  respect of a collision caused solely by the 
fault of a compulsory pilot.

The judgments in the Adm iralty Court, I  cannot 
help th inking, although we have no information as 
to that, have always been drawn up in  the same 
form as the one before us. Certainly the judgment 
in the case of The Demetrius (ub i sup.) was so drawn 
up, and I  cannot th ink that that is an isolated case. 
I f  the Adm ira lty Registry were examined, I  
believe i t  would be found that this case had 
arisen over and over again, and that the j  udgments 
had been drawn up in  the same way. I  must 
say i t  would be a surprise to me that this 
were only the second case. But what happens 
i f  the statute be taken as applicable to the 
liab ility  of the owners of the Hector? There 
is a collision between these two ships ; each 
ship, i f  the action was brought in  the ordinary 
way, would seize the other in  the A dm ira lty  Court, 
so that there would be a cross action. W ith  regard 
to the Augustus, she has been found to blame for 
the collision, so that she must pay, i f  nothing else 
happens, a ll the damage which the Hector has 
suffered. W ith  regard to the Hector, i t  has been 
found not that her owners are to blame, but that 
her navigation is to blame through the fault of 
the pilot. The owners are not liable for his 
default, and therefore are not liable for anything 
to the owners of the Augustus. The result then 
is that the liab ility  of the owners of the Augustus 
is declared, but that of the owners of the Hector is 
denied, and they are dismissed from the suit. 
There is, therefore, no balance to be calculated, 
and the owners of the Hector are not liable for a 
penny of the damage done to the Augustus, the 
owners of which ship must go against the pilot 
and get what they can. The Hector is, therefore,
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entitled to succeed, but she is suing in the Court 
of Adm iralty, which has had a constant practice 
from the time when there firs t were compulsory 
pilots, tha t where in these suits i t  was found that 
the navigation of the ship was wrong, although it 
was the wrongful act of the compulsory pilot, the 
shipowner can only recover half the damage. 
That is the way the judgment has here been 
drawn up, and i t  must be held to be right.

Cotton, L  J.—I  am of the same opinion. I t  is 
argued that the words of sect. 388 of the Merchant 
Shipping A ct 1854 and sect. 54 of 25 &26 Viet. c.63 
are so nearly the same, that a sim ilar construction 
is tobeputupon both, and that therefore the section 
doing away w ith the liab ility  of the owner for the 
act of the pilot, is to be applied at the same stage 
as sect. 54 of 25 & 26 V iet. c. 63. Sect; 388 does 
not lim it the amount of liab ility , but says that the 
owner is not to be liable when the less is sustained 
by the default of the compulsory pilot. But sect. 
54 is different. This latter section assumes a 
liab ility  for damages ; i t  does not relieve the 
owner from liab ility  for the damage, i t  only says 
tha t the owner shall not be required to pay, under 
certain circumstances, more than a certain amount 
in  respect of the damage. As the owners of the 
Sector are not responsible for the wrongful act of 
the pilot, and are, therefore, under no liab ility , 
there can be no balance between the two claims 
for the purpose of ascertaining the lim it of the 
amount to be paid.

I t  was argued that the present case was 
governed by the decision in  the House of Lords. 
B u t is i t  so ? In  tha t case the owners of both 
ships were liable to pay half the damage done 
by the ir respective ships. The reasoning in  
that decision applies only to the case where 
there is an interlocutory judgment for the pur
pose of ascertaining and fix ing the amount for 
which the owners are answerable. And when one 
comes to look at that case, i t  is seen that Lord 
Blackburn there says the proper form of decree 
is that formed by the A dm ira lty  Court, and 
also points out that the judgment of the House 
of Lords is only to apply to a case where the 
owners of both ships are liable in consequence of 
the collision having been occasioned by those for 
whose acts they are answerable, that is, the 
master and crew. When that is the case, of 
course a balance must be struck, which is arrived 
at by d ivid ing the damages for which they are 
liable, and paying over the balance to the party 
to whom it  is due. I  therefore th ink  this case 
is in  no way governed by the ca3e of The Stoom- 
vaart Maatschappy Nederland v. The Peninsular 
and O riental Steam, N aviga tion  Company (ubi 
sup.), seeing that the owners of the Hector are 
relieved from all liab ility  by reason of the wrong
fu l act being that of the compulsory pilot.

B owen, L.J.—I  am of the same opinion. I  
would only p.dd that i t  seems to me there is a 
broad distinction between sect. 54 of the Merchant 
Shipping A ct 1862 and sect. 388 of the Merchant 
Shipping A c t 1854. The 54th section expressly 
assumes a case where lia b ility  exists, and then 
proceeds to lim it the measure of damages, whereas 
sect. 388 has nothing at all to do w ith  any 
measure of damages, and says there shall be no 
liab ility  at all. Bearing this in mind, all that 
has been said by the Master of the Bolls and 
Cotton, L.J. follows by a necessary tra in of logic.

Solicitors fo r the plaintifEs, Stokes, Saunders, 
and Stokes.

Solicitors for the defendants, P ritcha rd  and 
Sons.

HIGH COURT OF JUSTICE.
Q U EEN ’S B E N C H  D IV IS IO N .

M ay 29 and June 12, 1883.
(Before Cave , J.)

A llen  and Otuers v . Coltart and  Co. and 
others, (a)

B i l l  o f lad ing— Terms and conditions o f—Delivery  
o f goods—L ia b ili ty  o f holder o f b i l l  o f la d in g — 
S hip  ordered to discharge in  a p a rtic u la r dock 
on a rr iv a l—“  I f  sufficient water ” —Dem urrage. 

Where b ills o f lad ing are indorsed fo r  the purpose 
o f enabling the indorsees to sell the goods named 
therein, and so recoup themselves fo r  advances 
made by them to the indorsers, but w ith  no 
in tention o f fu rthe r passing the property, such 
indorsees do not in cu r any lia b il ity  under the 
B ills  o f Lad ing Act (18 fy 19 Viet. 111).

Burdict- Sewell (5 Asp. M ar. L a w  Cas. 1 9 ;  48 
L . T. Rep. N. S. 705 ,■ 10 Q. B. D iv. 313) followed. 

Where the holder o f a b ill o f lading, under which  
he is entitled to the delivery o f goods on certain  
terms as to fre igh t, demurrage, and taking  
delivery, presents that b i ll o f lad ing and demands 
delivery o f the goods, he thereby p rim a  fac ie  offers to 
perform those terms o f the b ill o f lad ing  on which 
alone the goods are deliverable to him .

Where a  b i ll o f  lading introduces a condition in  the 
charter-party to the effect that “  the ship shall 
proceed to a po rt to discharge in  a  dock as ordered 
on arriv ing , i f  sufficient water, or so near there
unto as she m ay safely get, always afloat,”  i t  is  a 
clause introduced in  the interest o f the shipowner, 
and restricts the generality o f the power to name 
a dock; and w hile the obligation o f the sh ip
owner is to proceed to the dock named, i f  there is  
sufficient water to enter the dock when the order 
is g iven; on the other hand, i f  there is not then 
sufficient water, the ship is not bound to d is
charge in  the dock named.

The defendants, the holders o f a b ill o f  lading, 
ordered a ship, on a rriv ing , to discharge a t a 
pa rticu la r dock; at the time o f g iv ing the order, 
and fo r  nearly a month afterwards, i t  was im 
practicable, owing to the state o f the tides, fo r  the 
ship to enter the p a rtic u la r dock. The ship 
entered another dock, but the defendants refused 
to accept delivery at the la tte r dock.

Held, that the defendants were liable f o r  demurrage 
fo r  the time beyond the lay days.

T he facts and argum ents appear su ffic ien tly  in  
the judgm ent.

G. Russell, Q.C. and French appeared fo r the 
plaintiffs.

Orompton, Q.C. and Bigham  appeared for the 
defendants.

Cur. adv. vu lt.

June 12.—C ave , J. delivered thefollowing judg 
ment.—In  this case, which was tried before me at 
Liverpool, the plaintiffs, who are shipowners, sued 
the defendants for delay in  taking delivery of 
goods shipped on board the p la in titl’s ship Bridge-

(a) Eeported by W. P. E v e r s l e ï, Esq., Barrister-at-Law.



105MARITIME LAW CASES.
Q.B. D iv .] A l ie n  and  oxhees v . Coltabt and Oo. and others.

water under a b ill o f lading of which the defend
a n ts  were holders. On the 6th Nov. 1880 the 
Bridgewater was chartered by the plaintiffs to 
Messrs. K n igh t and Co., of Quebec, under a 
charter which provided that the ship should load 
a cargo of timber at Quebec, “ and, being so 
loaded, shall therewith proceed to Liverpool to 
discharge in a dock, as ordered on arriving, i f  suffi
cient water, or so near thereunto as she may 
safely get, always afloat, and there deliver the 
same as per bills o f lading,”  The cargo was 
loaded and bills of lading were signed, which pro
vided for the delivery of the cargo at the port of 
L iverpool “  unto the order of the shipper or his 
assigns, he or they paying fre ight fo r the said 
goods, dead freight, and demurrage, i f  any may be 
shown due, as per charter-party, conforming to 
a ll the conditions thereof, w ith average accus
tomed.”  The ship arrived in  the Mersey on the 
16th June 1881, when the defendants, Messrs. 
-Robert Col tart and Co., who were the holders of 
two out of five bills of lading, ordered her to the 
Canada dock: the other defendants, who were the 
holders of the remaining three bills of lading, took no 
part in  this order. A t  the time when the order was 
given there was not sufficient water to enable the 
ship to enter the Canada Dook, nor was there 
sufficient water for that purpose u n til the 14th 
Ju ly  ; and the ship went into the Morpeth dock, 
at Birkenhead, that being a proper course to take 
under the circumstances, and there remained 
u n til the 14th July, when she was taken into the 
Canada dock.

When the ship firs t arrived in the Mersey, 
the plaintiffs set up a claim to detain the 
cargo u n til payment of a sum claimed for the 
detention of the Bhip at Quebec fo r 103 days. 
This claim the p laintiffs afterwards abandoned 
and the question disputed at the tr ia l was, 
whether this claim of the p la in tiffs was the sole 
cause of the delay in the delivery, or whether 
there was a further delay after that claim had 
been abandoned, owing to any refusal by the 
defendants, Messrs. Coltart and Co., to take 
delivery elsewhere than in the Canada dock. 
Upon this question the ju ry  found a verdict fo r 
the p la intiffs for 1001. against Messrs. Coltart 
and Co., and by my direction a verdict for the 
defendants, Dempsey and Harrison. A t the tr ia l 
M r. Crompton, on behalf of Messrs. Coltart and 
Co., took certain points of law, which i t  was 
agreed I  should reserve for fu rther consideration, 
and the ju ry  were discharged on the terms that’ 
i f  the discussion of these legal points involved the 
determination of any question of fact which had 
not been submitted to the ju ry , I  should have 
power to determine it. The case was heard on 
further consideration on the 29th May, The first 
contention was, that Messrs. Coltart and Co. had 
no property in the goods, as they only held the 
b ill of lading to recoup themselves for advances 
they had made on the timber, and consequently 
■were not liable as assignees of the b ill of lading 
nnder the 18 & 19 Y ict. o. I l l ,  s. 1, and in 
support of this contention B urd ick  v. Sewell 
<5 Asp. Mar. Law Cas. 79; 48 L. T. Rep. 
N- S. 705; 10 Q. B. D iv. 313) was cited. I  am

opinion tha t this contention is well founded.
I  th ink  that, under the circumstances proved at 
the tria l, I  ought to hold that the intention of 
Messrs. K n igh t and Messrs. Coltart and Co. was, 
that the la tter should hold the b ill o f lading and
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the tim ber merely as a security to cover the 
advances they had made, and that the intention 
of both parties in  g iv ing and receiving the in 
dorsed b ill of lading was not to pass the property 
to Messrs. Coltart and Co., but to enable them to 
obtain possession of the timber on its arrival in  
Liverpool, in order that they m ight have the 
security of the timber for the ir advances. I t  
appears to me, however, that the plaintiffs are 
entitled to maintain this action, quite indepen
dently of 18 & 19 V iet. c. 111. As far back as 
1811 i t  was held in Cook v. T aylo r (13 East. 399), 
that where the master of the ship had contracted 
by b ill of lading w ith the shippers to deliver goods 
to certain persons or the ir assigns, he or they 
paying fre ight for the same, the demanding and 
taking of such goods from the master by a p u r
chaser and assignee of the b ill of lading w ithout 
the fre ight having been paid, was evidence of a 
new agreement by him as the ultimate appointee 
of the shippers for the purpose of delivery, to pay 
the fre ight due for the carriage of such goods, the 
delivery of which was only stipulated to be made 
to the consignees named in  the b ill of lading or 
the ir assigns, he or they paying freight for the 
said goods. I t  is true that the decision only 
extends to the payment o f fre ight, bu t that is 
because that was the only condition of delivery in  
the b ill of lading there under consideration; the 
ground of the decision is, tha t where goods are de
liverable to the holder of a b ill of lading on certain 
conditions being complied with, the act of de
manding delivery is evidence o f an offer on his 
part to comply w ith those conditions, and the 
delivery, accordingly, by the master is evidence of 
his acceptance of that offer. Thus, when the b ill 
of lading stipulated on the face of i t  for the pay
ment of demurrage, i t  was held that the taking of 
the goods under i t  by the indorsee, was evidence 
of an agreement to pay the demurrage: (S tin d t v. 
Roberts, 5 D. & L. 460.) This case is explained 
by Parke, B. in  Young v. M oeller (5 E l.& B L  762), 
as establishing the principle that the receipt of 
the cargo by an indorsee of the b ill o f lading 
is evidence of an agreement to be bound by 
its terms whatever they may be. Thus, in  
Wegener v. S m ith  (15 0. B. 235) i t  was held 
that the acceptance of a cargo by the indorsee 
of the b ill o f lading, whereby the goods were 
deliverable to order “ against payment of the 
agreed fre ight and other conditions as per charter- 
party,”  was a circumstance from which the 
ju ry  m ight im ply a contract on his part to pay 
the demurrage stipulated by the charter-party, 
notwithstanding his refusal at the time of receiv
ing  the goods to pay the demurrage. This case 
was expressly approved of and followed in  Porteus 
v. Watney (4 Aso. Mar. Law Gas. 34; 39 L . T. 
Rep. N . S. 195; 3 Q B. Div. 534).

Is  there, then, evidence in this case on which 
I  ought to find that the defendants Coltart and Co. 
agreed to take delivery on the terms of the b ill o f 
lading ? I  am of opinio:; that there is. I t  seems 
to me that, i f  the holder of a b ill o f lading, under 
which he is entitled to the delivery of goods on 
certain terms, presents that b ill of lading and 
demands delivery of the goods, he thereby p rim a  
fa c ie  offers to perform those terms of the b ill of 
lading on which alone the goods are deliverable to 
him. According to the evidence of Mr. Castle 
which I  do not find to be contradicted, M r. Coltart 
said he had a r ig h t to name the dock according to
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the charter-party, and he had named the Canada 
dock and wanted delivery there. He named the 
Canada dock, not because be refused to perform 
the conditions of the b ill of lading, bu t because he 
conceived that under those conditions, he was 
entitled to name the Canada dock. I t  is true 
that at firs t the p la in tiff refused to accept Mr. 
C oltart’s offer to fu lfil the conditions of the b ill o f 
lading and take delivery; but the ju ry  have found 
in effect that afterwards the p la in tiff was ready 
and w illing  to deliver on the terms of the b ill of 
lading, and that there was a delay caused by 
the refusal of Messrs. Ooltart to accept delivery 
elsewhere than in the Canada dock. Having 
regard to this finding of the ju ry , I  th ink  
I  ought to come to the conclusion that there 
was an agreement between the p la in tiff and 
the defendants Coltart and Co. tha t the 
former should give and the la tte r should take 
delivery under the terms of the b ill of lading ; 
and that there was a delay in  such delivery by 
reason of the defendants Coltart and Co. 
refusing to take delivery elsewhere than in  the 
Canada dock.

This brings me to the second question in 
the cause, which is, whether under the terms 
of the b ill of lading the defendants Coltart and 
Co. were justified in  refusing to take delivery 
elsewhere than in  the Canada dock. I f  they 
were, they are entitled to judgment. I f  they 
were not, then the ju ry  have found that they 
have broken the ir agreement to take delivery on 
the terms of the b ill of lading and have assessed 
the damages at 100Z. How, as I  have said, the b ill 
of lading introduces a ll the conditions of the 
charter-party, one of which is that the ship shall 
“  proceed to Liverpool to discharge in a dock as 
ordered on arriving, i f  sufficient water, or so near 
thereunto as she may safely get, always afloat.”  
I t  is important to ascertain the meaning of the 
words actually used, and cases decided on the 
construction of charter-parties containing different 
language are not of much assistance. The con
troversy in this case turns on the meaning and 
application of the words “ if  sufficient water,”  and 
one method of a rriv ing at their force is, to con
sider what the construction of the charter-party 
would be i f  they were absent. The cases of 
P arke r v. W inlow  (7 El. & Bl. 942), Bastife l v. 
L loyd  (1 H . & 0. 388), and D ah l v. Nelson (4 
Asp. Mar. Law Oas. 392; 44 L . T. Rep. N . 8. 
381; 6 App. Oas. 38) were cited as establishing 
that, where a shipowner undertakes to proceed 
to a wharf in  a tida l harbour (which can
not be reached during the neap tides), or as 
near as he may safely get, and the ship arrives 
during the low tides, the master must wait for 
the higher tides, on the ground that his contract 
is to go to the wharf if, in  the ordinary course of 
navigation, i t  can be reached, and that the ship
owner takes on himself the risk of delay from the 
ordinary course of navigation. In  the cases cited 
the ships could have got to the wharves to which 
they had contracted to go at ordinary spring tides, 
and the delay did not exceed ten days. In  this 
case there were but two or three days in  the 
month when the Bridgewater could have got to the 
Canada dock, and the time between the g iving the 
orderandthefiretday when thevessel could get into 
the dock was twenty-six days. Assuming, how
ever, for the purposes of th is case, that such a 
delay is one arising from the ordinary course of

[Q.B. Div.

navigation, ic is necessary to ascertain the effect 
of the words “  if  sufficient water,”  M r. Cromp
ton contended that they mean “  if  sufficient water 
in  the ordinary course of navigation;”  or, in other 
words, they mean nothing more than the words 
“ always afloat”  at the end of the clause. This 
construction, however, would give no meaning a t 
a ll to  the words “  i f  sufficient water.”  I  can see no 
other way of construing them than to put on them 
a meaning which shall restrict what would be the 
meaning of the clause i f  they were absent. I t  
seems to me that they are introduced in  the 
interest of the shipowner, and restrict the gene
ra lity  of the power to name a dock: that the 
obligation of the shipowner is to proceed to the 
dock named if  there is sufficient water to enter the 
dock when the order is given, and if there is no t 
then sufficient water the ship is not bound to  
discharge in  the dock named. I t  is contended 
that, i f  this is the construction, the shipowner 
would be justified in  refusing to go to the dock i f  
there were not sufficient water at the time, although 
there m ight be in  two or three days, The answer 
to that, I  th ink, is, first, that i f  the construction I  
have put on the charter-party is the only one tha t 
gives any meaning to the words “ i f  sufficient 
water,”  i t  is no answer to say that that construc
tion m ight in certain cases be productive of hard
ship on the shipper; and secondly, that as the 
shipowner, i f  he cannot get to the dock named, 
must go as near thereunto as he can safely get 
always afloat, he would find i t  to his advantage to  
exercise his rights reasonably, and rather wait two 
or three days than to insist on delivery being 
taken at some place where possibly the discharge 
m ight occupy a longer time, while the charterer 
on the other hand would find i t  to his interest, i f  
there was a convenient dock w ith  sufficient water, 
to name that dock rather than one to which the 
ship would not get w ithout a delay of two or three 
weeks. Eor these reasons I  am of opinion tha t 
there must be judgment fo r the plaintiffs against 
the defendants Ooltart and Co. for the sum o f 
100Z. assessed by the ju ry , w ith costs.

Judgment was given for the other defendants 
at the tria l.

Solicitors for the plaintiffs, Gregory, Rowcliffes, 
and Co., for H i l l ,  D ickinson, and Lightbound , 
Liverpool.

Solicitors for the defendants, W. W. Wynne 
and Son, for 1\ T. M a rt in ,  Liverpool, and Forshaw  
and Hawkins, Liverpool.

June 9 and 16, 1883.
(Before N orth, J.)

H obslby v . P bice and Co. (a)
Charter-party— Construction—“  A t a l l times o f the 

tide ” — Shipowner’s duties—Demurrage.
A  charter-party provided that a steamship should 

load a  cargo o f timber, and being so loaded p ro 
ceed to Sharpness, “  or as near thereto as she may 
safely get at a l l  times o f the tide and always 
afloat.”

On the 5th Sept. 1882 the ship a rrived at K in g  Road, 
a place sixteen miles fro m  Sharpness, and not 
w ith in  the am bit o f its. port, but which in  the 
state o f the tides p reva iling  on that day was as 
near thereto as she could get w ith  her fu l l  cargo

(a) lieported by J. B. Brooke, Esq., Barrister-at-Law.
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always afloat. The captain offered to deliver at 
K in g  Road the whole cargo, or so much as would  
lighten the ship enough fo r  her to proceed to 
Sharpness. The charterers refused.

On the 9th Sept, the state o f the tides perm itted  
the ship to proceed, and she d id  proceed to Sharp
ness, and delivered her cargo.

Held, that, on the true construction o f the charter- 
pa rty , the ship was not bcrund to reach a spot 
w ith in  the am bit o f the po rt o f Sharpness, and 
that the insertion o f the words “  at a l l times o f  
the tide ”  relieved the shipowner fro m  any 
l ia b ility  to w a it a reasonable time fo r  the tide, 
and that he was entitled to demurrage, on the 
basis o f the voyage having terminated on the 
ship’s a rr iv a l at the nearest place to Sharpness 
tha t she could reach w ith  a f u l l  cargo in  the state 
o f the tides prevailing at the time o f her a rr iva l.

T his  was the fa rth e r consideration o f an action 
tried  before N o rth  J. w ithou t a ju ry  upon c ircu it. 
The fo llow ing  statement o f the facts js  taken from  
the ju d g m e n t:—

The p la in tiff was the owner of a steamship 
named the Halo, of 924 tons, and on the 26th July 
1882 he chartered her to the defendants through 
the ir agents. The charter-party provided that the 
ship, which was then at Rouen, should proceed to 
Ljusne (Soderhamn), a Swedish port in  the Baltic, 
or so near thereunto as she may safely get, and, 
there load always afloat from the factors of the 
charterers a fu ll cargo of deals and battens, and, 
being so loaded, should therewith proceed to 
Sharpness, “ or so near thereto as she may safely 
get at a ll times of the tide and always afloat,”  and 
deliver the same on payment of freight, The only 
other material stipulations in the charter-party 
were that the cargo should be discharged w ith a ll 
despatch, as customary, and that demurrage was 
to be paid at the rate of 35f. a day, that the cargo 
was to be taken from alongside the vessel at the 
expense of the charterers, and that demurrage 
was to be payable i f  more than six days were 
occupied in  discharging.

On the 5th Sept, the H a lo  arrived w ith her cargo 
at K ing  Road, an open roadstead in  the Severn, 
opposite the mouth of the Avon, where ships can 
lie at anchor, but there is no w harf; i t  is w ith in 
the ambit of the port of Bristol. Sharpness is a 
place fifteen or sixteen miles higher up the Severn, 
and is not w ithin the port o f Bristol, but is w ith in 
tha t of Gloucester. I t  was admitted that K ing  
Road was the nearest place to Sharpness ; that 
the H a lo  could reach i t  w ith her fu ll cargo on board 
in the then state of the tides in  the Severn at any 
time up to the 9th. In  that state of things various 
communications took place between the persons 
acting for the ship and the charterers respectively, 
and the result of the evidence on that subject was, 
in  the opinion of the court, that the ship’s agents 
alleged that the voyage was complete, and offered 
to deliver the cargo at K in g  Road, or i f  the 
charterers would lighten the vessel by taking 
delivery of part, then to proceed to Sharpness 
w ith  the remainder, and in  either case to enter 
the ship at B ris to l; but that the defendants’ 
agents declined that offer and refused to take 
delivery of any part o f the cargo at K in g  Road, or 
to recognise the ship at a ll un til she arrived at 
Sharpness. Under these circumstances the ship 
was not entered at Bristol, as such entry would 
have been useless. I

Sue remained at K ing  Road t i l l  the 9th, and on 
that day the tides jus t permitted her to go on to 
Sharpness, and she arrived that evening.

On Monday, the 11th, she began the discharge 
of her cargo, which was completed on the 14th.

H . Matthews. Q.C., and Lawrence fo r the 
p la intiff.—The state of the tides from the 5th 
Sept, to the 9th prevented the ship getting to 
Sharpness always afloat, the p la in tiff wa3 there
fore entitled to adopt the alternative and deliver 
the cargo aB near as she could safely go w ith  fu ll 
cargo:

Shield v. Wilkins. 15 L. T. Rep. O. S. 117; 5 Ex. 304. 
The p la in tiff was ready to deliver at K ing  Road 
on the 5th Sept.; fo r the evidence shows th a t 
the prelim inary objection taken by the defendants 
that he had not entered the ship at B ris to l and 
could not deliver was waived. The lay days, 
therefore, began to run from the 5th Sept. They 
referred to

Jones v. Barkley, 2 Doug. 684 ;
Nelson v. Dahl, 4 Asp. Mar. Law Cas. 172 ; 24 L. T' 

Rep. N. S. 365 ; 12 Ch. Div. 568; and in H. of L . 
44 L. T. Rep. N. S. 382 ; 4 Asp. Mar. Law Cas. 
392; L. Rep. 6 App. Cas 38 ;

Capper v. Wallace, 4 Asp. Mar Law Cas. 223; 42. 
L. T. Rep. N. S. 130 ; 5 Q. B. Div. 163;

Parker v. tVinlow, 7 E. & B. 942 ;
Hotham v. The East India Co., 1 T. R. 638, 645.

J. J. Rowell, Q.C., Anstie, Q.C., and H . D . Greene 
for the defendants.—The words “  at a ll times of the 
tide ”  are new and must be construed reasonably, 
and as they are ambiguous, most strongly against 
the shipowner who inserted them. The result of 
the plaintiffs construction would be, that i f  at any 
point of the voyage, even in  leaving the port of 
departure, the ship arrived at a place she could 
not pass at dead low water, she could claim tha t 
the voyage ended there. The captain was bound 
to go on i f  he could get on w ithout unreasonable 
delay; the state of the tide is one of the ordinary 
risks of navigation which fall on the shipowner : 

Bastifell v. Lloyd , 1 H. & C. 388 ; 31 L. J. 413, Ex. 
Bchilizzi V. Derry, 25 L . T. Rep. O. S. 66; 4 E. & B. 

873 •
Metcalfe v. Britannia Iron Works Co., 3 Asp. Mar. 

Cas. 313; 35 L. T. Rep. N. S. 796; 1 Q. B. D iv. 
613 • and 36 L. T. Rep. N. S. 451; 3 Asp. Mar. 
Law Cas. 407; 2 Q. B. Div. 423.

The words “  at all times of the tide ”  cannot refer 
to the verb “  get ”  which proceeds them ; they mus 
be taken w ith the words “  always afloat ”  which 
follow. The important point is that a ship should 
be always afloat when ly ing in port. That is what 
the parties meant the words “  at all times of the 
tide ”  to refer to. The legal result is the same as 
if  those words were omitted :

Hillstrom  v. Qibson, 3 Mar. Law Cas. O. S. 362 * 
22 L. T. Rep. N. S. 248 ; 8 Sobs. Cas. 3rd ser. 463.

The charter-party is made out on the ordinary 
printed form for the port of London, but those 
words are struck out, and the port of Sharpness 
w ritten  in. Where part o f a document is od a 
printed form, and the rest w ritten in by the parties, 
the w ritten part must preva il:

Robertson v. Trench, 4 East, 130;
Mercantile Marine Assurance Co. v. Titheringion. 

11 L. T. Rep. N. S. 340; 34 L. J. 11, Q.B. ; 5 B. & 
S. 765.

Even i f  the p la in tiff had a righ t to  terminate 
the voyage at K in g  Road, his proper claim is nob 
for demurrage. He ought to have delivered and 
warehoused the cargo at B risto l, or sent pa rt
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by lighters up to Sharpness, and sued us for the 
expenses :

Hayton v. Irw in , 4 Asp. Mar. Law Cas. 212; 41 L. T.
Rep. N. S. 666 ; 5 C. P. D iv: 130.

Matthews, Q.C. in reply.
Cur. adv. vu lt.

June 16.—Nobth, J. (after stating the facts of 
the case as above):—This action is brought to re
cover 1051. for three days’ demurrage, upon the 
basis that the ship’s voyage terminated, upon the 
true  construction of the charter-party, on her 
a rriva l at K ing  Road on the 5tb, that t.he six lay 
■days expired on the 11th, and that demurrage is 
payable for the three subsequent days. This 
action is defended upon the footing that the 
voyage was not oompleted u n til the ship's arriva l 
a t Sharpness on the 9th, when the six lay days 
began to run, and tha t the cargo having been 
completely discharged within the six days, no 
demurrage is payable. A  subordinate point is 
raised by the pleadings that the p la in tiff never 
was ready and w illing  to deliver the cargo at 
K in g  road, inasmuch as no delivery could take 
place w ithout the ship being firs t entered at 
B ristol, which was never done: but, as I  find that 
the parties did offer to make such entry, and the 
defendant refused to accept, this defence fails. To 
adopt the language of Lord Mansfield in Jones v. 
Barkley { u l i  sup.), “  the party to perform must 
show that he was ready ; but i f  the other party 
stops him, on the ground of an intention not to 
perform his part, i t  is not necessary for the firs t 
to  go further and do a nugatory act.”

The principal question in  this case is when the 
voyage was terminated, and when the lay days 
began to run, and this depends upon the true con
struction of the charter-party, and principally on the 
words “ at all times of the tide.”  I t  appears from 
P arker v. W inlow (ub i sup), B as life ll v. L loyd  ( ubi 
sup.) and Nelson v. D ahl (ub i sup.), that when the 
charter-party provides that a ship shall go to a 
harbour named, or as near thereto as she can 
safely get, the primary object is to get to the place 
named, and the alternative condition does not 
arise unless the cause which prevents the im 
mediate arrival of the ship at the place named is 
such that i t  cannot be got rid  of by the ship
owner by reasonable means, and w ithin a reason
able time, having regard to the nature and the 
object of the voyage; and further, that i f  the cause 
o f detention be the arrival of the vessel during 
the low tides, her having to wait tor the tide to 
increase is one of the ordinary incidents of naviga
tion, and the shipowner must submit to the 
delay so occasioned. No one could say that four 
days’ waiting fo r suchapurpose was not reasonable, 
and i t  was not disputed tha t i f  the words “  at all 
times of the tid e ”  had not been found in the 
charter-party, the p la in tiff must have borne the 
risk of the delay at K ing  Road, the lay days would 
not have commenced t i l l  the 9th, and the defen
dants would have been entitled to judgment. What, 
then, do the words mean! The defendants cannot 
say that they have practically any meaning at 
a ll. Their contention is that they are not to be 
read in connection w ith the previous words, “  so 
near thereto as she may aafely get,”  but w ith the 
succeeding words, “  and always afloat,”  and that 
the whole sentence thus read means simply that 
the ship is, during the progress of the voyage, 
and while ly ing  at the port of discharge, to be

afloat at a ll times of the tide, that is to say, 
always. There are several reasons why I  cannot 
adopt this construction. The words in  common 
use to provide for this purpose are “  always 
afloat,”  or “  lie always afloat,”  and I  have no 
recollection of having ever myself seen a charter- 
party or policy containing the words “  at all times 
of the tide,”  though the words “  so near thereto 
as she may safely get, and lie afloat at all times of 
the tide ”  are found in the Scotch case of H ills tro m  
v. Oibson (ubi sup.)-, but in  tha t case the words 
“  and always ”  are not found. In  the present case 
the usual phrase “  always afloat ”  is found, and I  
am asked in effect to treat the words “  at all times 
of the tide ”  as surplusage, adding nothing to the 
meaning of the contract. This, in  my opinion, I  
cannot do. They are not words of usual 
occurrence; they are, as pointed out by Baron 
Channell in B astife ll v. Lloyd , essentially words 
pu t in  by the shipowner, and I  must give them a 
meaning, i f  possible.

In  the present case there is one reason which 
appears to me absolutely conclusive why I  should 
not adopt the defendant’s construction, which 
is this, the charter-party shows that the ship
owner considered i t  quite as important that 
the vessel should be always afloat at the load
ing  port as at the port of discharge. He pro
vides for i t  in  both places by the UBe of the 
words “  always afloat,”  but in  speaking of the port 
of discharge the words, “  at all times of the tide ”  
are added; and the only conclusion I  can come 
to  is, that they are intentionally introduced there 
fo r the purpose of making provision for some
th ing  not otherwise provided for, and in contem
plation of some event possibly arising at the ship’s 
destination not anticipated at the loading port.
I  do not forget Mr. Green’s argument that, as the 
word “  Sharpness ”  is written in the charter-party, 
and the words “  or as near thereto as she may 
safely get ”  are printed, I  must strike out the la tter 
words, and read the charter-party as providing for 
the port of arrival being Sharpnessonly. I f  hisview 
was sustainable, I  should have to do more, for I  
should have also to strike out the words “  at all 
times of the tide and always afloat,”  and this cer
ta in ly would sim plify the construction of the 
document; but i t  is sufficient to say that I  cannot 
strike out or reject any words, but must construe 
the document as i t  stands, and must give every 
portion oE i t  some signification, i f  possible. In  
my opinion, the words “  at all times of the tide 
were put in  on purpose to make the contract 
different from  what i t  would have been if  they had 
not been inserted, in other words, to relieve the 
shipowner from a burden which the law would 
have thrown upon him in the absence of those 
words, viz., the risk of delay upon arriva l from the 
state of the tides in  the river to which the 
charterer’s convenience required the ship to go. 
I t  is obvious tha t every day’s delay must be a con
siderable loss to the shipowner, and this charter- 
party seems to me expressly designed to relieve 
the owner at the charterer’s expense from a chance 
of loss, to which he was possibly awakened by the 
decision in Nelson v. D a h l (ubi sup.). The point 
which arose fo r decision in  H ills trom  v. Oibson 
and Capper v. Wallace (ubi sup ), viz., whether 
and how far i t  was incumbent on the shipowner to 
discharge part of the cargo at K in g  Road, and so 
by lightening the vessel enable her to proceed to 
Sharpness w ith the residue, does not arise here for
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on the evidence I  find that the p la in tiff offered to 
adopt this coarse, and the defendants declined to 
consent to it, pointing out that i t  would not be of 
any use. I t  was said that a construction of the 
charter-party which enables the shipowner to end 
the voyage at a point short of Sharpness, when by 
a short and reasonable delay he would have been 
able to carry his whole cargo to  tha t destination, is 
a hard and unreasonable one. B u t i f  i t  appears 
to me, as i t  does, the only one which gives a proper 
signification to the words used by the parties, I  
cannot reform the contract upon any such ground 
as suggested; and further, any argument founded 
upon hardship is open to this rejoinder, tha t i t  is 
the interest of shipowners to act reasonably 
towards charterers; and in  the present case the 
p la in tiff actually did more than he was bound 
to do, and for the ir accommodation, and to 
save them expense, did w ait at K ing  Road, 
and ultim ately proceeded to Sharpness, and in 
my opinion he is only acting reasonably in  
claiming payment as agreed for the time so lost 
to  him. This seems to me a far more appropriate 
and reasonable oourse for the shipowner to adopt 
than that which M r. Anstie says was his only and 
proper one, viz., to have himself discharged the 
cargo at K ing  Road at the end of the lay days, 
and warehoused i t  at Bristol, leaving the 
charterers to  get i t  as they could, and then to 
have sued the charterers for da,mages from the ir 
refusal to take delivery at K ing  Road.

I t  was also argued by M r Anstie that the deoi- 
Bions in Schilizz i v. D erry, and Metcalfe v. The 
B rita n n ia  I ro n  Works (ubi sup.) show that the 
words “  as near thereunto as she can safely get ”  
must be construed to meanapoint w ith in  theambit 
of the port named as near the port itself as she 
can safely get. I t  is not fo r me to say after those 
decisions that such a construction would be 
adding words to the charter-party not found there, 
but to make those cases analogous at all to  this 
present I  should certainly have to add words to 
those charter-parties which were not found there, 
viz., some such words as “  in a ll states of the 
river ”  in  the firs t case, “  and at all seasons of the 
yea r”  in  the second. In  the present case I  
cannot accede to the contention so urged. I f  I  
were to read the words “  to Sharpness, or as near 
thereunto w ith in the ambit of that port ”  (or the 
port of Gloucester, i f  you w ill), “  as she could 
safely get at a ll times of the tide and always 
afloat,”  I  should be reading the charter-party 
u t magis pereat quarn valeat, fo r i t  is not sug
gested that any such place exists, or that the 
ship ought to have gone or could have gone to 
any port above K in g  Road short of Sharpness 
its e lf ; and, therefore, what I  am asked to do is 
to exclude from this charter-party all thequalify ing 
words following the word “  Sharpness,”  and this 
I  cannot do. I  may add that, in the case of The 
A lham bra  (44 L. T. Rep. N. S. 637; 6 P. Div. 
68), the contention that the words “ w ith in the 
ambit of the port ”  were to be read in to a charter- 
party providing that a ship should go to a port, 
or as near thereto as she could safely get, does not 
seem to have occurred to the judges of the Court 
of Appeal, or to the experienced counsel who 
argued that case.

I  th in k  I  have noticed a ll the arguments 
addressed to me on behalf o f the defendants 
except one founded on the case of jHayton v. 
I r w in  (ub i sup.), and tha t I  am obliged to pass

over w ithout comment, because, probably from my 
own fault, I  was quite unable to follow it, or to see 
its  application to this case. Under these circum
stances there w ill be judgment fo r the p la in tiff 
fo r 105?., and the costs w ill follow the event.

Solicitors fo r the plaintiff, T urnbu ll, T illy , and 
M ousir.

Solicitors fo r the defendant, Harvey, Oliver, and 
Capron, for Sm ith  and F ra n k lin , Gloucester.

H O U S E  O F  L O R D S .

A p r i l 27 and 30,1883.
(Before the L ord C hancellor (Selborne), Lords- 

B lackburn , B  a am  well, and F itzgerald.)

Cory v . B urr , (a)

ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND.

M arine insurance—B a rra try — W arran ty “ free 
fro m  capture and seizure ” — Proximate cause o f  
loss— Smuggling.

I n  a policy o f m arine insurance a w a rra n ty  “  free  
fro m  capture and seizure ”  applies not on ly to 
capture or seizure by belligerents, but to any 
seizure, even i f  i t  be the result o f a  barratrous 
act o f the master.

I n  a time po licy the o rd inary  perils , inc lud ing  
“  barra try  o f the master,”  were enumerated, and. 
the subject-matter o f the insurance was “ w a r
ranted free fro m  capture and seizure, and the 
consequences o f any attempt thereat.”  D uring  
the continuance o f the policy the ship was seized 
and detained by the Spanish authorities in  con
sequence o f the barratrous act o f the master in  
smuggling.

H e ld  (affirm ing the judgm ent o f the court below), 
that such seizure was covered by the w a rran try , 
and that the underwriters were not liable.

Semble (per Lords B lackburn and Bram well), that 
there is  no ru le o f insurance law  that where 
ba rra try  is the remote cause o f a loss i t  is to be 
looked to ra ther than the immediate cause.

T his  was an appeal from  a judgment of the Court 
of Appeal (Lord Coleridge, C.J., B rett and Cotton,
L.JJ.) reported in  4 Asp. Mar. Law Cas. o59, 
9 Q. B. D iv. 463, and 47 L. T. Rap. N. S. 181, 
affirm ing a judgment of the Queen’s Bench D iv i
sion (Field and Cave, JJ.), reported in 4 Asp. Mar. 
Law Cas. 480, 8 Q. B. D iv. 313, and 45 L . T. Rep.
N . S. 713, upon a special case.

The action was brought by the appellants, the 
owners of the steamship Bosslyn, against the 
respondent, who was one of the underwriters of 
a time policy of insurance, to recover the expenses 
they had incurred in obtaining the release of the 
ship, which had been seized by the Spanish 
revenue authorities under circumstances which 
appear in  the head-note in  the judgment o f 
Lord Blackburn.

Webster, Q.C. and Tyser (Myburgh, Q.C. w ith 
them) appeared fo r the appellants, and contended 
that the warranty in  the policy applied only to 
capture or seizure by belligerents. This seizure 
was not w ith in  the warranty, i t  was the result 
of an act of barratry, which is one of the perils 
insured against, and was in fact a continuing act 
up to the seizure. I f  barratry was not w ith in  the

(o) Reported b j C. E. M a ld e n , Esq., Barrister-at-Law.
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■warranty, then a seizure which is the consequence 
of a barratrous act cannot be either. They referred 
to

Powell v. Hyde, 5 E. & B. 607;
Eleinwort v. Shepard, 1 E. & E. 447; 28 1. J. 147,

Q. B .;
lonides y. Universal Marine Insurance Company, 

1 Mar. Law Cas. O. S. 353 ; 8 L. T. Rep. N. S. 
705 ; 14 C. B. Rep. N. S. 259 ;

Vallejo v. Wheeler, 1 Camp. 143;
Roscow y. Corson, 8 Taunt. 684 ;
Havelock v. Hancill, 3T. R. 277;
Heyman v. Parish, 2 Camp. 149;
Arcangelo v. Thompson, 2 Camp. 620 ;
Hahn v. Corbett, 2 Bing. 205 ;
Livie  v. Janson, 12 East. 648;

and the following American authorities :
Waters y. Merchants Louisville Insurance Company, 

11 Peters, 213;
American Insurance Company y. Durha’m, 12 Wend.

N. Y. Rep. 463 ; 15 Id. 9;
Suckley v. Delafield, 2 Caines, 222.

Cohen, Q.G. and Barnes, who appeared for the 
respondent, were not called upon to address the 
House.

A t  the conclusion of the arguments fo r the 
appellants the ir Lordships gave judgment as 
follows :

The L ord Chancellor (Selborne).—M y Lords : 
This is an appeal from a unanimous judgment of 
the Court of Appeal affirming a unanimous judg
ment of the Queen’s Bench D iv is ion ; and I  
believe that all your Lordships agree that i t  is not 
necessary to call upon the counsel for the respon
dent. I  am by no means sure that i t  m ight not 
be sufficient for me to say simply that I  agree w ith 
the judgments given by Field and Cave, J J., and 
also in  the reasons which they gave for those 
judgments, and in the reasons which were given 
in  the Court of Appeal. I  w ill, however, make 
one or two observations upon the principal points 
on which the case depends. Everything depends 
upon the construction of the words of the war
ranty in the policy, the warranty being “  free from 
capture and seizure, and the consequences of any 
attempts thereat.”  The firs t question which has 
been considered in  the argument has been, what 
is the meaning of the words “  capture or seizure P ”  
41 Warranted free,”  clearly means that the insurers 
are not to be liable fo r the things to which the 
warranty applies. I  own tha t I  should have hesi
tated, even i f  there had been no authority, before 
I  should have been brought to agree w ith the view 
which was thrown out in  the course of the argu
ment, and which Brett, L.J. seemed to th in k  might 
have influenced him  i f  there had nob been 
authority against i t  — I  mean the view that 
■“  capture and seizure ”  in  such a warranty must 
be taken to mean p r im a  facie  belligerent capture 
and seizure only. M y reasons for saying so are 
that the word “  seizure ”  is used as well as the 
word “  capture.”  I  am disposed to agree that i f  
the word “  capture ”  had stood alone i t  m ight 
have appeared to point to a belligerent capture, 
bu t the addition of the word “  seizure ”  is only 
officious, as I  read the warranty, by supposing that 
i t  is to exclude that narrow construction of the 
word “  capture,”  and to le t in  other “  seizures,”  
such as Cotton, L.J. suggests, by means of the 
revenue laws of a foreign state. The facts of this 
case show what the nature and effect of such a 
seizure is. The ship was seized in  every sense 
we can put upon the word “  seized.”  I t  was taken

forcible possession of, and tha t not fo r a tem
porary purpose, not as incident to a c iv il remedy 
and the enforcement of a c iv il righ t, not as 
security for the performance of some duty or 
obligation by the owners of the ship, but i t  was 
carried into effect in order to obtain a sentence of 
condemnation and confiscation of the sh ip ; and 
the case states that tha t would have been the 
result of the seizure which took place in the 
present instance i f  money had not been paid to 
redeem the ship from that confiscation and total 
loss. To my mind those facts are properly 
described by the word “  seizure ”  in  its natural 
sense, and unless there is something else in  the 
policy to show that the word was meant to bear a 
different sense; nob inclusive of such a state of 
facts, I  should have said in the absence of 
authority, that they were included. But then we 
find that there were two authorities, which show, 
at a ll events, that these words in  such a warranty 
cannot be restrained to a belligerent capture. In  
the case of K le inw ort v. Shepard (1 E. & E. 447) 
there was a capture by a mutinous crew—an act 
which m ight be described as piracy on the part of 
that crew undoubtedly, and m ight therefore 
have come w ith in the word “  pirates,”  as mentioned 
in the policy, but i t  was not a belligerent capture 
beyond all doubt. In  the other case, Powell v. 
Hyde (5 E. & B. 607), there was no belligerent 
capture, there was an accident. The ship was 
shot at and sunk by a friendly power mistaking 
her for an enemy. That would certainly not be 
a belligerent capture, bub i t  was regarded as a 
“  capture ”  in  the sense which was to be obtained 
from the juxtaposition of the words “  capture ”  and 
“  seizure,”  and the comparison of them w ith  the 
other words which oconr in the body of the policy, 
and show that i t  was meant to cover and include 
all sorts of losses of that k ind—losses by “  men- 
of-war,”  by “  enemies,”  by “  pirates,”  by 
“  rovers,”  by “  takings at sea,”  by “  arrests, 
restraints, and detainments of all kings, princes, 
and people.”

Therefore, both on authority and on principle, 
I  reject the idea that these words “  capture 
and seizure ”  can be so narrowly construed 
as to exclude such a seizure as tha t which took 
place in  the present case. But then i t  is 
contended that i f  the claim m ight have been 
made upon the footing of barratry, though there 
was a capture or seizure, and though the capture 
or seizure only caused the loss, and there would 
have been no loss w ithout the capture or seizure, 
yet that i f  a claim m ight be made upon the 
footing o f barratry, then the warranty does not 
apply. I  confess I  have never seen how such a 
construction could be put upon the policy and 
the warranty, taken together, w ithout leading to 
consequences altogether destructive of the whole 
operation of the warranty. Because—let me
suppose the case of a belligerent capture—that 
capture is as much attributable to “  men-of-war ”  
or “ enemies,”  or “ taking at sea,”  as any seizure by 
reason of barratry can be attributed to barratry ; 
indeed, more directly and immediately. Men-of- 
war and enemies m ight or m ight nob have taken 
the ship, but the ir coming in to  contact w ith the 
ship, their firing  at her— we may suppose their 
placing her in  a position of jeopardy—is the firs t 
step towards “  capture or seizure,”  which is its 
consequence. Then the argument, i f  i t  is sound 

t as to barratry, would seem to be sound as to
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men-of-war and enemies also, that because there 
is an express insurance against those things, 
therefore a “  capture or seizure,”  and consequently 
an attack by men-of-war or enemies, is to be taken 
out o f the warranty. I  m ight follow i t  further as 
to  “  pirates,”  and as to “ restraints and detainments 
■of kings, princes, and people.”  I t  is quite manifest 
tha t the object of this warranty is, and must be, 
to except such losses, otherwise covered by the 
policy, and coming w ith in  its express terms, as 
arise out of, and are as losses occasioned by, 
“ capture or seizure.”  That appears to me to be 
equally the case whether remotely i t  was 
•occasioned by barratry or not; in  fact, the 
remoter i t  is the stronger the argument that i t  
must be the case as to barratry. Therefore, I  en
tire ly  agree both in  the conclusions and in  the 
reasons of the two courts below.

Lord B lackburn .—M y Lo rds : I  also agree 
entire ly in  the result to which the courts below 
have come, and w ith one exception, which perhaps 
is not very material, I  agree w ith  their reasoning; 
but I  th ink i t  is necessary to say that I  do not at 
present agree in one th ing said. A  passage was 
cited from Arnould on Insurance (vol. ii., p. 838), 
which lays down that, while i t  is very true that 
the general rule is that in  insurance you look to 
the proximate cause and not the remote cause, 
there is an exception in  the case of barratry, and 
tha t the remote cause may be looked to there. I  
can only say that I  th ink there is no other 
authority fo r such a rule, and, though certainly 
Field, J. and Brett, L.J. seemed to suppose 
naturally, on the authority of that statement in 
the text-book, that this was a rule of insurance 
law, I, as at present advised, do not th ink  that it  
is. The very instances which are given in  the 
passage from Arnould are instances in  which the 
courts thought righ tly  or wrongly-—I  th ink  righ tly

that the cause of loss was barratry, and that the 
consequence for which the parties were entitled 
to be indemnified wa3 not a remote consequence. 
That is all I  say upon that part of the subject. I  
am merely putting in a protest against what may 
be hereafter cited as being an established principle 
of insurance law. For my own part I  do not 
th in k  that i t  is.

Now, proceeding from that to the rest of the 
case, I  thoroughly agree in the judgments 
which were pronounced below. The policy here 
is in  the ordinary Lombard-street form, which 
has been in  use for more than a century, and 
contains the ordinary enumeration of the perils 
against the loss from which the underwriters 
undertake to indemnify the assured. Many of 
these, as for instance, “  men-of-war.”  “  enemies,”
“  pirates,”  “  rovers,”  and, I  may add, “  barratry 
of the master or mariners,”  do not in  them
selves necessarily occasion any loss ; but 
when by one of these the subject assured is 
taken out of the control o f the owners, there is a 
total loss by tha t peril, subject to be reduced if  by 
subsequent events the assured either do get, or 
but for their own fault m ight get, the ir property 
back: (Dean v. H o rn ly . 3 E. & B. 180.) There 
are other perils, such as “  takings at sea,”  “  arrests, 
restraints, and detainments of princes,”  which 
from their nature involve such a taking of the 
subject insured out of the control of the owners. 
That being the case, supposing there had been 
no warranty at all, was there a loss here which 
would be one for which the underwriters would

[H. or L.

be liable ? Upon the facts stated, I  cannot doubt 
it. The definitions of barratry in  the case of 
Earle  v. Bow diffe  (8 East. 126) has never been 
departed from. The effect of that case is that the 
act of a captain, for his own purposes and to 
serve his own ends, engaging in  a smuggling 
transaction which might tend, and in this case 
did tend, to the in ju ry  of his owners, and to 
the ship being seized, is barratry. The captain 
in the present case had done th a t: he had em
ployed the ship fo r the purpose of carrying 
tobacco. When he was off the coast of Spain he 
caused the engines to be stopped to look out for 
the ship into which he had intended to tranship 
the tobacco in order that i t  m ight be smuggled, 
and he proceeded “  dead slow ”  while he was 
looking out for that vessel. That was a clear case 
of barratry. W hile he was doing this “ two craft 
came alongside w ith Spanish revenue officers on 
board, who seized the ship, and took her into Cadiz.”  
Now, first of all, was that act of the two Spanish 
revenue officers in  taking and seizing th is ship, in  
itself one of those matters which would be covered 
by the insurance against the enumerated perils ?
I  cannot myself doubt that i t  was. I  cannot doubt 
that i t  came quite w ith in the terms, “  restraints 
and detention by a prince or people,”  namely, the 
Government of Spain, and their seizing the vessel 
was, I  th ink, a th ing for which the owners m ight 
have recovered under that head. But, i t  was 
also, I  th ink, not at a ll a remote, but a direct aud 
immediate consequence of the barratrous act of 
the captain, and i t  m ight, therefore, have been 
recovered for in the old times, when we were par
ticular about pleadings under a count in which 
i t  was laid as being barratry, and the loss as 
being a consequence of it. The case that was 
referred to of Havelock v. R a n c ill (3 T. it .  277) 
is a case where the party recovered on a count 
for barratry, which would not in  itself occasion 
any damage—but i t  was held good on demurrer— 
and in those days they were particular upon 
demurrer—the count alleging almost identically 
the same th ing as happened here, except that the 
seizure was by the English Government for 
smuggling against the English law, instead of 
being by the Spanish Government fo r smug
gling against the Spanish law. That was a 
case in  which the underwriters were held to be 
resposible, and JL th ink myself that they m ight 
also have been held responsible i f  the count had 
alleged the loss to have been occasioned by 
restraint of princes.

Now comes the question, Does this warranty 
free the underwriters from that responsibility P 
That is the main question. F irst, let us see 
what the warranty is. There are warranties 
which in  effect merely say, We w ill define the 
sort of adventure in which you shall be engaged 
when we are to indemnify you ; for example, 
i t  shall be warranted that the ship shall not 
sail anywhere except in the Mediterranean, or 
something of that sort, defining the risk which they 
are to encounter; and i f  the ship goes out beyond 
that distance, then i t  is like a deviation, she has 
incurred a different kind of risk from that which 
the underwriters undertook to bear—it  has become 
altogether a different adventure. That is one 
description of warranty. B u t there is another 
which has been for a long time used, expressed in 
the phrase “  warranted free from ”  particular 
things. I  need only point, as I  did in  the course
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of the argument, to the ordinary warranty which 
ia printed at the foot, and has been so for more 
than a century, known as the memorandum, 

com, fish, salt, fru it, flour, and seed are war
ranted free from average, unless general, or the 
ship be stranded; sugar, tobacco, hemp, flax, 
hides and skins are warranted free from average 
under 51. per cent, and all other goods; also the 
ship and fre ight are warranted free from average 
under 3?. per cent., unless general, or the ship be 
stranded, sunk, or burnt.”  That kind of warranty, 
“ warranted free”  in  tha t sense, means that, 
although the general terms of the policy would 
have covered this, yet, considering the special 
riskiness of the particular matter, the under
writers, unless they are paid a premium for 
consenting to take i t  in, do not choose to be liable 
where the particular th ing happens which they 
have stipulated by this warranty that they shall 
be warranted free from. Now here they are 
“  warranted free from capture or seizure, and the 
consequences from any attempts thereat.”  I t  was 
argued that here they have not been warranted 
free from barratry. That is tru e ; hut the barratry 
would itse lf occasion no loss at a ll to the parties 
insured i f  i t  had not been that the Spanish revenue 
officers doing their duty—they were quite righ t 
in  that respect—had come and seized the ship. 
The barratry of the captain in  coasting along 
there—-hovering, as we should call it ,  along the 
coast—in order that the small smuggling vessel 
m ight come and take the tobacco, would have 
done the insured no harm at all. The under
writers do undertake to indemnify against barratry; 
they do undertake to indemnify against any loss 
which is directly sustained in consequence of the 
b a rra try ; and in  this case, I  th ink, as I  said before, 
the seizure was as direct a consequence of the 
barratry as could well be. But still, as Field, J. 
says, i t  was the seizure which brought the 
barratry into operation. I  th ink  that is the phrase 
which he uses. The seizure brought the loss into 
existence—it  was a case of seizure. Then why 
should i t  not be protected by this warranty P 

The American cases which have been referred to 
are quite d ifferent; they are founded upon the case 
of Havelock v. H a n c ill (ubi sup.). There the voyage 
was described as “  any lawful adventure,”  or “  any 
lawful voyage,”  and i f  i t  had been not a lawful 
voyage i t  would have been like a deviation. I t  
would have been a different kind of adventure from 
that of which the underwriters took the risk. 
The fact of its being not a lawful voyage would 
have made i t  one for which they had not engaged 
to be responsible. The underwriter in tha t case 
m ight have said : “  N on hcec in  fcedera veni. 
I  have engaged to indemnify you against the 
risks of a lawful voyage, you engaged in an un
lawful voyage.”  But the answer was : “  This 
was not an unlawful voyage, for what was done 
here was to engage in a lawful vo) age, and the 
barratry of the captain did not make that voyage 
unlawful.”  The decision has stood now fo r a 
century, and has not been quarrelled w ith. I  
should have thought that that was aB plain a 
decision as one could wish for. The American 
courts upon that—with some want of logic, I  can
not help th ink ing—drew the inference that, where 
there was a warranty free from seizure and 
capture in consequence of ill ic it trading they 
were to hold that i t  was to be an ill ic it trading to 
which the insured was a party. I  th ink  that is

Bprr .________________________  [H . op L .

what i t  comes to, or at least to which the owner 
of the ship was a party. I  th ink that i t  is an illog i
cal consequence, and I  do not approve of the 
reasoning by which i t  was come to. But i t  is 
sufficient to say that i t  has nothing to do w ith  
the present case. There was no ill ic it trading here, 
there was nothing hut the act of barratry. There 
are no such words used here as “  warranted free 
from capture or seizure in  consequence of i l l ic i t  
trading,’ i f  tha t would have made any difference, 
ih e  question then is reduced, as i t  seems to me, 
to this : When the whole loss was occasioned by 
that which was certainly a “  seizure,”  i t  is w ith in  
the meaning of the warranty P I  say certainly i t  
is. I f  i t  were perfectly res Integra there would be 
something to be said in favour of holding that “  cap
ture and “  seizure”  ought to be limited, or m igh t 
be supposed to be lim ited, to belligerent risks—  
risks in time of war—although I  th ink that 
there would be a great deal to be said against it.

point is not new. In  K le inw ort v . 
Shepard (ubi sup.) the decision was th is : the 
seizure was one which was in  no wise connected 
w ith the acts of foreign princes or their subjects, 
i t  being the act of coolies, who were not pirates 
in  the sense of being assailing thieves, fo r they 
were lawfully in  the ship; they were passengers 
who rose in  m utiny ; they were not barratrous, fo r 
they were not the captain nor the crew, they 
were neither the one nor the o ther; but i t  had 
been held in  the case of N ay lo r v. Palm er (10 Ex. 
382), which I  argued myself, that whether they 
were pirates or not, i t  was quite clear that they 
were ejusdem generis, and consequently they came 
w ith in the words “  and other perils.”  I t  was 
at least another peril which was clearly covered, 
Now in the case of K le inw ort v. Shepard (ub i 
sup.) i t  was decided that a seizure of that sort was 
a seizure w ith in  the perils which were warranted 
against. That is in  fact a muoh stronger decision 
than the present. A ll tha t is necessary to say 
in  the present case is that the warranty is against 
a seizure by a power. I  do not say at all that 
K le inw ort v. Shepard (ub i sup.) is not perfectly 
righ t. I  only say tha t i t  goes further than ia 
required here, and I  also say that I  quite agree 
w ith what was thrown out in the American case, 
and again to-day, that, when a decision has been 
come to and acted upon, which has stood fo r 
th ir ty  years, as to the construction of such words 
as these, i t  requires some very strong reasoning 
to justify  one in  saying that we should now hold 
that where people have used these identical words, 
knowing the meaning which has been previously 
put upon them by a judioial decision, they do not 
mean the same thing. Consequently, I  th ink 
that strong reasoning w ill be required forreversing 
the case of K le inw ort v. Shepard (ub i sup.). 
But i t  is enough to say that this was a seizure; 
being the act of the power which made that 
seizure, and therefore that the court below are 
perfectly righ t in  the conclusion at which they 
have arrived.

Lord B ramwell.—My Lords : I  am of the same 
opinion. W hat was in  contemplation by the 
parties in this case may be very doubtfu l; and 
I  should have thought that i t  was very doubtful 
also what was the meaning of these words 
orig ina lly ; but a meaning has been put upon them, 
and, that meaning having been acted upon, I  
th ink  i t  is desirable that i t  should be abided by, 
because undoubtedly people who make contracts
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make them in  reference to the well-understood 
meaning of snch words, and i f  that meaning is 
an inconvenient one they can alter the words. I  
th ink  that the meaning of the words which are 
here to be construed is now plain. The warranty 
is a warranty “  free from capture and seizure i t  
is perfectly general in  its terms. I f  the vessel 
has been captured or seized, and a loss has 
been thereby occasioned, i t  is w ith in  the warranty. 
Now i t  is said here that the loss was not from 
the seizure, but that in  tru th  i t  was from the 
barratry, and i t  is ingeniously suggested that the 
seizure was “  an intermediate step.”  B u t itwas the 
u ltim ate and final step which occasioned the loss, 
and but fo r the payment of money the ship would 
have been confiscated, which would have been 
merely a following up of the seizure. One m ight 
pu t th is case: Supposing the ship had been 
confiscated and sold, and then the Spanish 
Government, upon some representations made to 
them, had returned a portion of the proceeds, 
would there not have been a loss by seizure P 
There would. And is i t  not equally so now ? To 
m y m ind that point is really not tenable. But 
then i t  is said that when barratry is the causa 
remoia of the loss i t  nevertheless may be relied 
upon w ithout reference to the causa proxim a. 
Now I  w ill say nothing as to any general rule, 
except to express a doubt as to whether what 
B re tt, L.J. said about that matter is perfectly 
correct. I  have a misgiving about it, but I  do 
not consider i t  necessary to determine anything 
of that sort here. I t  is possible that in  some 
cases where there has been barratry, and a con
sequent loss w ith in  the perils insured against, 
you m ight call that a loss by barratry. In  my 
opinion you cannot do so in  this case. Call i t  
an ultimate loss i f  you like. That ultimate 
loss was by a seizure, and that was warranted 
against.

Lord F itzgebald .— My Lords : I  entirely agree. 
I  he question arises on the proper interpretation 
ot the lim ita tion of the liab ility  of the ‘ insurers 
contained in  the clause, “ warranted free from 
capture and seizure, and of any attempt thereat ”  
th is  warranty must be taken to apply to some of 
the risks previously enumerated, and to lim it the 
otherwise unlim ited liab ility  of the insurers On 
looking bank to the enumeration of the perils 
which the policy was intended to cover, we find 
some the generality of which may be the subjects 
ot the lim itations expressed in the warranty. For 
example, “  arrests, restraints, and detainments of 
all kings, princes, and peoples of what nation, 
condition, or quality soever; barratry of the 
master and mariners, and all other perils, losses 
and misfortunes.”  The contention of the plaintiffs 
is tha t the warranty does not apply where, as in  the 
case before us, the seizure has been the immediate 
consequence of the barratrous act of the master 
and, on the other hand, the defendant insists on thé 
lite ra l construction of the warranty as embracing 
all cases m which the ship has been taken forcible 
possession of by superior power or authority I f  
the latter construction is to prevail, then the 
defendant contends that, the seizure having been 
the immediate proximate cause of the loss, he, 
the insurer, is exempt from liab ility . The 
question seems a simple one; but, i f  we depart 
trom  the lite ra l construction, we may be led into 
complications and metaphysical refinements from 
which mercantile contracts ought, as far as 

Y ol. V., H.S.

possible, to be free. I f  the question had come 
before us unfettered by authority, and i f  the 
decision in  the court below had been in favour of 
the plaintiffs, I  should have been content. B ut I  
have an invincible objection to uncertainty in  the 
interpretation of mercantile contracts. The literal 
interpretation of the exemption would embrace 
all cases of capture or seizure which would other
wise have been w ith in the perils insured against, 
and so far as the authorities have gone they are in 
favour of the defendant’s contention. I  allude to 
Powell v. Hyde and K le inw ort v. Shepard, which 
have been already commented upon. In  the con
struction of this warranty i t  is observable that 
capture and seizure do not mean the same 
thing. “  Capture ”  would seem properly to include 
every act of seizing or taking by an enemy or 
belligerent. “  Seizure ”  seems to be a larger term 
than “ capture,”  and goes beyond it,and may reason
ably be in t erpreted to embrace every act of taking 
forcible possession, either by a lawful authority, 
or by overpowering force. I  am quite satisfied 
with, and adopt, the interpretation put upon those 
words in  the judgments of the courts below, 
following the views put forward in  the cases o f 
Powell v. Hyde and K le inw ort v. Shepard (ub i 
sup.). I t  was urged upon us that i t  was unreason
able and unjust as applied to the present case. I t  
appears to me, on the contrary, that the warranty, 
as now interpreted, was a reasonable stipulation 
for the insurers to make.

I  find the following to be the definition of 
“ barra try”  given by Willes, J. in  Lockyer v. 
Offley (1 T. B. 252): “  Barratry is every species 
of fraud or knaverey of the master by which 
the freighters or owners are injured.”  Now i t  
is obvious w ith so loose a definition as that, 
there may be instances of barratry which may be 
either harmless, or effect but a small loss; for 
instance a deviation, or w ilfu l delay. But barratry 
may also consist in  a very small matter, over 
which the owners or freighters have no control, 
the effects or consequences of which may bo very 
serious, and I  can well understand the prudence 
of insurers stipulating, “ We w ill not be respon
sible for seizure caused by some barratrous act of 
the master or crew, rendering not only the ship, 
but also the cargo, liable to confiscation.”  I f  such 
be the interpretation which is to be put upon the 
contract, I  ask the question, By what was the 
loss occasioned ? I  apprehend that there can be 
but one answer to this question, namely, that the 
loss arose from the seizure. There was no loss 
occasioned by the act of barratry. The barratry 
created a liab ility  to forfeiture or confiscation, but 
m ight in itself be quite harmless. B u t the 
seizure which was the effective act toward confis
cation, and the direct and immediate cause of the 
loss, was not because the act of the master 
was an act of barratry, but that i t  was 
a violation of the revenue laws of Spain. 
Now in the same clause of the warranty 
the words are “  warranted free from capture and 
the seizure, and the consequences of any attempt 
thereat.”  I f  in  place of the Spanish cruiser 
having seized the ir vessel she had failed to seize 
her, but in  the attempt had sunk the vessel, I  
should have put the same question, “  W hat 
caused the loss P and the proper answer 
would have been: “  N ot the barratrous act of 
the captain, but the sinking of the vessel by 
the Spanish cruiser.”  On these grounds I  agree

I
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that the judgment of the court below should be 
affirmed.

Order appealed fro m  affirm ed ; and appeal 
dismissed w ith  costs.

Solicitor fo r the appellants, H . 0 . Coote, for
H . A. Adamson, N orth  Shields.

Solicitors for the respondent, Waltons, Bubb, and 
Walton.

J U D I C I A L  C O M M IT T E E  O F  T H E  
P R I V Y  C O U N C IL .

(Present: S ir R obert Collier , Sir B arnes P ea 
cock, S ir J ames H annen, S ir R ichard Couch, 
and Sir A rthur  H obhouse.)

M ay  31, June  1, 2, and 5, 1883.
SCICLUNA AND ANOTHER V. J. P. STEVENSON ; THE 

R hondda, (a)
ON APPEAL PROM THE VICE-ADMIRALTY COURT OP

M alta .
Eamage— Collision— N a rro  w channel— Current— 

Special circumstances— Crossing steamships— 
Stopping and reversing— Regulations f o r  P re
venting Collisions a t Sea, Arts. 16,18, 21, 22, 23, 
and 24.

The S tra its  o f Messina between G an z irr i and Faro  
P oin t on the S ic ilia n  shore and Pezzo P o in t and  
A lta  F ium a ra  on the C a labrian shore are a 
litt le  less than two miles in  w id th , and are a 
narrow  channel w ith in  the meaning o f a rt. 21 
o f the Regulations fo r  Preventing Collisions at 
Sea.

Where one steamship is  in  such a position w ith  
regard to another vessel that i t  is her duty, under 
art. 16 {or, semble, art. 17), to keep out o f the 
way o f the latter, i t  is  not obligatory on her to 
ease or stop and reverse her engines under a rt. 
18, so long as there is no reason to suppose tha t 
she w il l  not keep out o f the way under the o rd i
na ry  action o f the helm.

The R ., on round ing Faro P o in t on her s ta r
board side, at a distance o f h a lf a m ile, in to  the 
S tra its  o f Messina, observed the A .-L . at a d is
tance o f about h a lf  a mile and about a p o in t on 
the starboard bow o f the R . The A .-L., being 
also on the S ic ilia n  side o f the Straits^ o f 
Messina, and having that shore on her po rt side, 
the R . at once p u t  her helm hard-a-port, but 
fa ile d  to answer her helm in  consequence o f a 
strong current. She then blew her whistle 
and stopped and reversed her engines f u l l  
speed. The A .-L . d id  not ease or stop her 
engines, but p u t her helm hard-a-port, and 
was struck by the R . nearly amidships and sunk. 
I n  an action brought by the A .-L. against the
R . :

Held, tha t the place in  question was a narrow  
channel w ith in  the meaning o f a rt. 21; that the
A .-L . was to blame fo r  being on the wrong side 
o f the channel; that the circumstances were not 
such as to ju s t ify  the A .-L ., under arts. 23 and 
24, fo r  a breach o f the arts. 18 and 22 ; that 
the R. was not to blame f o r  not having eased or 
stopped and reversed on f irs t  seeing the A .-L ., she 
not being under a rt. 18, so long as there was no

(a) Reported by J .  P. A spinali, and F . W . Baikes, Esqrs.
Barristers-at-Law.

[P r iv . Co.

reason to suppose that she would not answer her
helm and so clear the A .-L . (a)

T his was an appeal from the decision of S ir A .  
Dmgh, K.C.M.G., judge of the V ice-Adm iralty 
Court of Malta by which, on the 23rd June 1882, 
ne had found the French steamer Alsace-Lorraine 

0 blame for a collision which took place in 
the Straits of MesBina about two a.m. on the 30th 
JNov. 1881, between that vessel and the B ritish  
steamer Rhondda, and in consequence of which 
the Alsace-Lorraine, together w ith her cargo, sank 
and became a total loss.

A t the time of the collision the Alsace-Lorraine, 
a screw-steamer of 375 tons burthen and w ith 
engines of 75 horse-power, was on a voyage from 
»Alndi  j1 t0 ' ette w ‘t,h a cargo of w ine ; and the 
Rhondda, a screw-steamer of 638 tons burthen 
and propelled by engines of 98 horse-power was 
on a voyage from Marseilles to Samos, in ballast.

i  he weather was fine but without any moon, and 
the wind was very lig h t from the S.E.

'ie action was brought by the underwriters of 
'™e Alsace-Lorraine and her cargo, and they 
alleged that the Alsace-Lorraine was navigating the 
straits, keeping on the Calabrian shore, which was 
on her starboard side, going about six knots an 
hour, and that the Rhondda, whose masthead lig h t 
had been observed over the point of the Faro (the 
extreme point of Sicily), was observed to round 
that point, and to be steering a course about S.W. 
I  that the Alsace-Lorraine, whose course had 
on sighting the masthead lig h t of the Rhondda 
over the land been altered a little  to starboard, 
had got the Rhondda about one or one and a half 
points on her (the Alsace-Lorraine’s) port bow, and 
that under these circumstances the Rhondda was 
observed to be “  bearing almost directly upon the 
Alsace-Lorraine, and to avoid a collision the helm 
of the latter vessel was put hard-a-port, but not
withstanding this step, the Rhondda, which did 
nothing apparently to avoid a collision, ran into 
the Alsace-Lorraine, . . . .  s trik ing  the Alsace- 
Lorra ine  almost amidships w ith such violence that 
she sank in deep water in  about twelve or fifteen 
minutes after collision, w ith the cargo of wine on 
board of her.”

No special allegation was made in  the libel of
(a) The following are the Articles of the Regulations 

tor Preventing Collisions at Sea (1880), which were dis
cussed in the case:
. A rt. 16. I f  tw o  Bhips under steam are crossing so as to 
invo lve r is k  o f co llis ion, the ship w hich has the o the r on 
her own starboard side Bhall keep ou t of the way of the 
other.

A rt. 18. Every steamship when approaching another 
Bhip so as to involve risk of collision shall slacken her 
speed, or stop and reverse i f  necessary.

A rt. 21. In  narrow ohannels every steamship shall, 
when i t  is safe and practicable, keep to that side of the 
fairway or mid-ohannel which lies on the starboard side 
of such ship.
, A rt. 22. where, by the above rules, one of two ships 
is to keep out of the way, the other shall keep her 
course.

A rt. 23. In  obeying and construing these rules due 
regard shall be had to all dangers of navigation, and to 
any special circumstance which may render a departure 
from the above rules necessary in order to avoid imme
diate danger.

A rt. 24. Nothing in these rules shall exonerate any 
ship, or the owner or master or crew thereof, from the 
consequences of any neglect to carry lights or signals, or 
of any neglect to keep a proper look-out, or of the neglect 
of any precautions which may be required by the ordinary 
practice of seamen or by the special circumstances of the 
case.
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the plaintiffs as to any aot of negligence on the 
part of the Rhondda except the foregoing ; bat 
the collision was alleged to have been “ impu
table solely to the master and crew of the 
Bhondda, and to the negligent and improper navi
gation of that vessel in  the Straits of Messina,”  
and to have been “ in  no way imputable to the 
Alsace-Lorraine  or any person on board of her, 
who a ll did the utmost in  their power to avoid or 
prevent the said collision.”

The defendants, who made no counter-claim for 
the damage sustained by them in  the collision, 
alleged that, on entering the Straits of Messina, 
about half a mile from the Faro L igh t, which was 
on the starboard side of the Bhondda, and when that 
lig h t was bearing about 2ST.W. JN ., they suddenly 
saw the masthead and green lights of the Alsace- 
Lorra ine  about ha lf a mile off, and about one 
po in t on the Bhondda’s starboard bow, “  that 
the helm of the Bhondda was at once put hard-a- 
port, but that she failed to answer her helm, owing 
to the strong current, and that the engines were at 
once stopped and reversed fu ll speed, and the 
steam-whistle blown, but that about three minutes 
afterwards a collision ensued. . . the Rhondda’s 
starboard bow coming in contact w ith the port- 
side of the Alsace-Lorraine about amidships, and 
considerable damage being done to the Bhondda.”  
I t  was also alleged on the part of the 
Bhondda that “  the Alsace-Lorraine did not keep 
to the side of .the Straits of Messina which lay on 
her starboard side’’ (art. 21), and denied that the 
collision was due to any negligence or default of 
those on board the Bhondda, and alleged that i t

was entirely caused by the improper navigation 
of the Alsace-Lorraine, and by the neglect and 
default o f those on board the la tter vessel, who 
failed to comply w ith the provisions contained 
in  art. 21 of the Regulations for Preventing 
Collisions at Sea.”

The case was heard on documentary proofs 
brought in  by the parties, and on evidence given 
v iva  voce, the proctors of both parties agreeing in 
accordance w ith a precedent in  the court, that 
professional witnesses, Staff Commander A . de
G. Sutton, R.N., H.M.S. Inflexible, for the 
plaintiffs, and Staff Commander G. K . Moore,
R.N., H.M.S. Thunderer, for the defendants, 
should be produced before the court for examina
tion, and that the judge m ight freely confer w ith 
them also in chambers. Many witnesses locally 
acquainted w ith  the Straits of Messina, and of 
whom several were fishing in the straits at the 
time of the collision, were called by both sides, to 
prove on which side of the straits the vessels were 
navigating previous to and at the time of the 
collision, and also as to the direction and force and 
existence of the current at the time and place ; and 
on these three points there was a great conflict of 
testimony.

A  great number of questions were asked both by 
the court and by the parties of the professional 
witnesses w ith respoct to the existence and effect 
of a current on a ship, and also as to the 
manœuvres performed by both ships.

On the 23rd June the learned Judge delivered a 
judgment dealing at great length w ith the evi
dence, but finding that a channel of a w idth of 
1 mile 1600 yards (the average w idth of the 
straits between Ganzirri and Faro on one—the 
Sicilian—side and Pezzo Point and A lta  Fiumara 
on the other, the Calabrian) was unquestionably

a narrow channel w ith in  the meaning of the rule. 
That the Bhondda met the Alsace-Lorraine on 
the side of the Straits which lay on the former 
vessel’s starboard side. That at the moment when 
the Bhondda ported her helm to avoid meeting 
the Alsace-Lorraine there was a current running 
northwards, and that there was nothing to lead to 
a belief that there was not also a counter-current 
which produced the whirls shown on the chart by 
scrolls. That there was nothing to exclude the 
possibility, or even probability, that the Bhondda 
m ight have had her bow in one eddy and her 
stern in  another at the time of porting her helm, 
and that her answering her helm in  that case 
would be retarded. That there was no reason for 
not giving credit to the evidence that the helm 
of the Bhondda was ported, but the ship did not 
answer owing to a current which took her on her 
starboard bow. That when the captain of the 
Bhondda gave the order for porting he had no 
reason to suspect that the ship would not obey 
the helm, and . . . that i f  that manœuvre had 
been successful the collision would have been 
avoided. That i f  between the order for porting 
and the order for stopping and reversing the 
engines a minute elapsed . . .  no procrastination 
could be imputed to Captain Stevenson, or to any 
person on board the Bhondda ; and that, seeing 
the danger of a collision, he, Captain Stevenson, 
took all the precautions in  his power to avoid it.  
That the Alsace-Lorraine was not justified in  
porting, as the vessels were not meeting end on 
w ith in the meaning of rule 15, nor was the circum
stance that the Bhondda did not come to star
board a special circumstance such as w ith in  
articles 23 and 24 to excuse the Alsace-Lorraine  
for porting. That the Alsace-Lorraine  was 
approaching the other ship in  a manner to involve 
a risk of collision, and nevertheless she d id not 
slacken her speed or reverse her engines. That 
the plaintiffs had not made out the ir case, and 
that they had failed in proof of the libe l by them 
given : and he dismissed the defendants from the 
suit and condemned the plaintiffs in  costs.

From this judgment the p laintiffs appealed, 
alleging in  their case the following reasons for its
reversal :

. (1) Because i t  appears by the evidence that the Alsace- 
Lorraine was being navigated w ith a ll due and proper 
care in a proper and seamanlike manner, and in accord
ance with the rules of navigation.

(2) Because the judgment of the court below is wrong 
in ruling that the Alsace-Lorraine infringed art. 21 of 
the Regulations for Preventing Collisions at Sea.

(3) Because i t  appears by the evidence that the 
Rhondda was navigated in_ a careless manner, and 
without a proper look-out being kept on board her, and 
without taking proper measures w ith helm or engines fo r 
rounding into the Btraits.

(4) Beoause the Rhondda did not keep out of the way 
of the Alsace-Lorraine, as i t  was her duty to do.

(5) Because the Rhondda was not prevented from 
keeping out of the way of the Alsace-Lorraine by any 
current as alleged.

(6) Because the Alsace-Lorraine was right in porting 
when and as she did.

(7) Because i t  was not the duty of the Alsace-Lorraine 
to starboard.

The respondent, on the other hand, maintained 
in  his case that the judgment of the court below 
was right, and that i t  should be affirmed and the 
appeal dismissed w ith  costs fo r the follow ing 
reasons :

(1) Because the manoeuvres exeouted and attempted by
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those on board the Rhondda were the right and proper 
manoeuvres.

(2) Because the Alsace-Lorraine was seen as soon as i t  
was possible to see her in the position in whioh she was, 
and after seeing her nothing was neglected on board the 
Rhondda to prevent the collision.

(3) Because the Rhondda was navigated in a proper 
manner, and on that side of the fairway or mid-channel 
of the Straits of Messina which lay on her starboard 
side, the said straits being a narrow channel within the 
meaning of art. 21 of the International Regulations for 
Preventing Collisions at Sea.

(4) Because so far as the Rhondda was concerned the 
collision was an inevitable aocident.

(5) Because the Alsace-Lorraine was navigated in an 
improper manner, and was not kept on that side of the 
fairway or mid-channel of the Straits of Messina which 
lay on her starboard side, the said Straits of Messina 
being a narrow channel within the meaning of art. 21 of 
the International Regulations for Preventing Collisions 
at Sea, and i t  being at the time safe and practicable for 
the Alsace-Lorraine to keep to that side of the fairway 
or mid-channel which lay on her starboard side.

(6) Because there was no proper look-out kept on board 
the Alsace-Lorraine, in  consequence of which the 
Rhondda was not seen in proper time, and the 
manoeuvres executed and attempted on board the 
Rhondda were not observed as they should have been.

(7) Because those on board the Alsace-Lorraine im
properly neglected to keep their course.

(8) Because the helm of the Alsace-Lorraine was im
properly ported when the Rhondda was observed before 
the collision.

(9) Because the helm of the Alsace-Lorraine was 
improperly put hard-a-port and her course direoted across 
the bow of the Rhondda before the collision.

(10) Because, when the Alsace-Lorraine was approach
ing the Rhondda in suoh a manner as to involve risk of 
collision, those on board of her failed to slacken her 
speed, or to stop and reverse their engines.

(11) Because the said collision and the damages con
sequent thereon were caused wholly by neglect or default 
of the Alsace-Lorraine, or some person or persons on 
board of her, and were not caused or contributed to 
by the Rhondda, or by any person or persons on board 
of her.

The appeal came on for hearing before the 
Judicial Committee of the P rivy  Conncil, assisted 
by nautical assessors, on the 31st May, and was 
heard on that day and on the 1st, 2nd, and 5th 
June.

Bussell, Q.C. and Dr. P hillim ore  (w ith them 
D r. Slubls) for the appellants.—The judgment of 
the court below is wrong, and must be reversed. 
The learned judge found the Alsace-Lorraine to 
blame on three grouud s : (1) Because the place where 
the collision happened is, he says, a narrow channel, 
and because the A lsace-Lorraine  was on the Sicilian 
side of it. This consists firs t of a misapprehen
sion of the scope of art. 21, and secondly of a view 
of the position of the Alsace-Lorraine which is 
not borne out by the evidence. A rt. 21 was 
never meant to apply to a sea passage nearly 
two miles wide, and in which there is room for any 
probable number of ships to pass and cross one 
another. A  provision sim ilar in terms to th is was 
contained in  the Merchant Shipping A ct 1854 
(17 & 18 V ie t. c. 104), s. 297. That section was 
repealed by the Merchant Shipping A ct Amend
ment Act 1862 (25 & 26 V iet. c. 63); but whilst i t  
was in force, in  no instance is there a case reported 
where i t  was held to apply to a channel like this. 
I t  was, and this article is, meant to apply to the 
crowded navigation of narrow rivers :

The Panther, 1 Spinks, 31.
The rule is in fact meant to apply only to 
those channels which are so narrow as to render 
the performance of the ordinary manoeuvres

for vessels passing and crossing each other 
dangerous, which Certainly is not the case in  a 
place two miles broad. B u t even i f  this were to 
be held a narrow channel, the evidence does not 
support the view that the Alsace-Lorraine was. 
nearer to the Sicilian than the Calabrian coast. 
I t  w ill be found, on carefully weighing the evidence 
and the answers of the experts, that she was, for 
practical purposes, near mid-channel. The second 
ground on which the learned judge finds the 
Alsace-Lorraine to blame is for porting her helm ; 
but, i f  i t  was rig h t for the Rhondda to port so as 
to pass port side to port side, we had a rig h t to 
expect she would port, as indeed she had been 
doing, to come round the Faro Point, and i f  we 
were justified in  that expectation, our porting 
could not do any harm, but would facilitate her 
manoeuvre. The th ird  ground of blame alleged is 
that we did not stop and reverse. The answer is, 
that we were not bound to stop and reverse at a 
time when by the exercise of ordinary care and 
sk ill the Rhondda could have avoided us. So long 
as this was the case we were not approaching so 
as to involve risk of collision, and when we find 
that by the neglect of the Rhondda so to 
manœuvre w ith her helm as to keep out 
of our way, as i t  was her duty to do, and see 
that vessel at a few ship’s lengths off coming 
straight down on us w ithout altering her course, 
we are put by her action in  a position such as 
to render a departure from the rules not only 
justifiable, but necessary, under art. 23. Had we 
stopped our vessel r igh t in  the way of the 
approaching ship, i t  would at once have rendered 
a collision absolutely inevitable ; the only way to 
attempt to avoid i t  then was to go on fu ll speed, 
so as, if  possible, to get clear before she reached us. 
The Alsace-Lorraine was not therefore to blame 
on any of the grounds alleged against her. The 
judge was also wrong in finding the Rhondda not 
to blame. I f  the current exists, a person in  
charge of a ship should make himself acquainted 
w ith its  direction and force, and if he is not 
acquainted, especially in a place like this, where 
no doubt at certain times the currents are very 
violent, he should take a p ilo t who does know 
about them. I t  amounts to this, i f  the current 
existed the master of the Rhondda negligently 
omitted to make himse 11 acquainted w ith it  and 
to take measures to guard against its effects. I f  
i t  did not exist, he has no excuse for not keeping 
out of our way. There can be no doubt that 
under art. 16 he was bound to keep out of the 
way. The real cause of this collision, however, 
was the bad look-out on board the Rhondda. There 
can be no excuse for her not having seen the 
Alsace-Lorraine un til the Rhondda had actually 
come round Faro Point and straightened her 
course to S.W., at a distance of half a mile from 
the land—a distance which, the jo in t speed of 
the two vessels being fifteen miles an hour, would 
be traversed in two minutes, a space of time in 
which the use of the helm alone could not 
avoid a collision. She was also to blame be
cause, when she did discover us at that short 
distance in  a position in which i t  was her duty 
under art. 16 to keep out of the way, she did 
not at once stop and reverse. The non-observance 
by the Alsace-Lorraine  of arts. 18 and 22 was 
justified under the circumstances by art. 23, 
and w ith in the principle on which, in  the case 
of The W illia m  Frederick v. The Byfoged
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Christensen (4 App. Cas. P. C. 669 ; 4 Asp. Mar. 
Law Cas. 201; 41 L. T. Rep. N . S. 635), the 
Judicial Committee held that the W illiam  
Frederick was justified in luffing, the Byfoged 
Christensen pertinaciously refusing to keep out of 
the way ; and the conduct of the Rhondda, even 
assuming the current to have operated as alleged, 
is condemned by the case of The Khedive (5 App. 
Cas. H . L. 876; 4 Asp. Mar. Law Cas. 360; 43 
L. T. Rep. N. S. 610), as in the relative positions of 
the vessels at half a mile distant she was bound to 
keep out of the way, by stopping and reversing, 
there being already danger of collision apparent to 
her, though not to the Alsace-Lorraine, on whom 
the onus of getting out of the way did not lie, and 
who had a r igh t to expect the Rhondda to perform 
her duty.

A t  the close o f the appellants’ argument, and 
a fte r consultation, the Committee inform ed the 
respondents’ counsel tha t they were of opinion 
tha t the Alsace-Lorraine was to blame, and 
directed them  to confine th e ir argum ents to the 
question whether the Rhondda was not also to 
blame fo r not seeing the Alsace-Lorraine sooner, 
and fo r her manœuvres a fte r seeing th a t vessel, 
especially in not stopping and reversing a t an 
earlie r period.

Webster, Q.C. and Dr. Raikes for the respon
dent. I  hose on board the Rhondda could not 
have seen the Alsace-Lorraine at an earlier period 
than they did. I t  is impossible to see the side 
lights over the land, and the Alsace-Lorraine being 
a small vessel, her masthead ligh t would be at 
a very small elevation ; and therefore, even if  the 
masthead lig h t of the Rhondda, which was a 
~ 1  nearly double her size, was ever visible to 
the Alsace-Lorraine over the point, i t  does not fol low 
tha t the masthead lig h t of the Alsace-Lorraine 
was ever visible to the Rhondda. As soon as 
the point was cleared the Alsace-Lorraine was 
aeen in shore and coming out from the shore, her 
“ SQts being mixed w ith the shore lights on the 
Sicilian coast. The Rhonada would have no 
reason to expect a steamer coming towards her on 
that coast in breach of the regulations, and there
fore one white lig h t amongst many, which would, 
as the Rhondda came round the point, be altering 
the ir relative position to each other as seen from 
that vessel, would not particularly draw attention ; 
had the ligh t been that of a sailing ship lawfully 
there, there would have been no difficulty in  clear
ing  her, as there being little  or no wind, she would 
be making no way through the water, and the 
least movement of the helm of the Rhondda would 
have cleared her. As soon as the lights were 
made out at a distance, which must have been 
more than half a mile, although the Alsace- 
Lorra ine  was already in  the wrong for being 
where she was, the Rhondda acted in the rig h t 
way, having a red lig h t one or one and a half 
points on her starboard bow. She had no reason 
to suppose that she would not alter one point under 
an hard-a-port helm in the distance of over half 
a mile which intervened between her and the 
Alsace-Lorraine ; and therefore, whilst there was no 
reason to suppose that she would not answer her 
port helm, she was not approaching the Alsace- 
Lorra ine  so as to involve risk of collision within 
the meaning of art. 18. That article did not 
apply un til i t  became apparent that the ship from 
some cause did not answer her helm. When that

was apparent i t  became at once evident tha t there 
was danger of collision, and then i t  became the 
duty of the Rhondda to stop and reverse, which 
she did. The Khedive (4 Asp. Mar. Law Cas. 
360; 5 App Cas. 876; 43 L. T. Rep. N . S. 610) 
is really a direct authority in  our favour. I t  is 
not held there, or in  any other case, tha t the duty 
to stop and reverse arises whilst there is no 
reason to suppose that the ships w ill not clear by 
the ordinary manoeuvres of the helm, because, so 
long as that is the case, there is no “  dangerof col
lision.”  I t  is only when from any cause the col
lision cannot in  all human probability be 
avoided by the action of the helm, that the duty 
arises to stop and reverse, and as soon as that du ty  
arose i t  was performed. Had the Alsace-Lorraine  
stopped and reversed when we did, and when our 
whistle gave her notice of something unusual, the 
collision could not have occurred, and therefore 
no blame can be attached to the Rhondda, the 
existence and direction of the current at that par
ticular point being unknown. No inference adverse 
to the Rhondda can be drawn from the fact that 
she has not counter-claimed or brought a cross- 
action ¡for her damage, for the Alsace-Lorraine 
having sunk, there was no res to arrest and sue, 
and therefore the defendants would have got no 
fru it from a judgment in their favour, the owners 
of the Alsace-Lorraine being French, and having 
no property in  Malta or this kingdom.

Dr. Phillim ore  in reply.—In  addition to the 
cases mentioned above, reference was made in the 
argument to the case of The Jesmond and E a r l o f 
E lg in  (L. Rep. 4 P.O. 1 ; 1 Asp. Mar. Law Cas. 
150 ; 25 L. T. Rep. N. S. 514).

June 4.—The judgment of the Committee was 
delivered by

S ir J. H annen.—The firs t question to be con
sidered in this case is, whether or not the S tra it 
of Messina is a narrow channel which makes i t  
the duty of a vessel passing along i t  to keep to 
its own starboard side. Their Lordships do not 
propose to define what is a narrow channel, or to 
lay down what particular w idth or length w ill 
constitute it. I t  is sufficient to say that they are 
of opinion that this is a narrow channel w ith in the 
meaning of art. 21 of the Regulations for Pre
venting Collisions at Sea allowed by Her Majesty 
in  Council on the 14th Aug. 1879, and that they 
concur in  the opinion which the learned judge in 
the court below has expressed upon that point. 
I t  has not been suggested that there were any 
circumstances which would excuse the departure 
from the rule i f  i t  be applicable. But the con
tention in  the court below was that there had 
not been an infringement. The whole case 
evidently proceeded upon a consciousness on the 
part of those on board the Alsace-Lorraine, that 
to establish that they were not to blame, they had 
to prove that she was keeping along the Calabrian 
coast; but their Lordships concur w ith  the 
learned judge of the court in Malta that this con
tention has not been established, and that the 
evidence is really overwhelming that the course 
of the Alsace-Lorraine was along the Sicilian 
shore, and therefore that she infringed the rule 
contained in art. 21, w ithout which infringement 
on her part the accident could not have happened.
I t  follows, therefore, that the onus is upon the 
Alsace-Lorraine to  prove that those on board the 
Rhondda were wholly or partly to blame.
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I t  was contended on behalf of the appellants that, 
i f  the Rhondda had kept a good look-out, she ought 
to  have seen the Alsace-Lorraine sooner than she 
did, and that i f  she had done so the accident m ight 
have been avoided; and they complain that the 
learned judge in the court below did not deal w ith 
th is p o in t; but i t  does not appear that i t  was ever 
insisted upon in the court below. I f  the appellants 
had intended to raise that point, questions should 
have been put, and an opportunity given at the 
tr ia l to the opposite party to remove any doubt, 
i f  any doubt existed upon the subject. Their 
Lordships are of opinion that the fact that the 
Alsace-Lorraine was not seen by the Rhondda 
across the neck of land to the west of Paro may 
be dismissed from consideration, as i t  is probable 
that when the Alsace-Lorraine  had passed over 
from Pezzo Point to Sicily and was close under 
the shore i t  would be impossible that its lights 
should be seen by the Rhondda. I t  is, however, 
admitted that the Rhondda did not see the 
Alsace-Lorraine u n til she herself had rounded 
or was round—the phrases differ—the Paro 
P o in t; and the question is, whether there 
was negligence on her part in this respect. 
Questions have arisen as to the exact position 
of the two vessels at the time when they firs t saw 
one another. Both the captain and the man at the 
helm of the Rhondda speak of the white ligh t of 
the Alsace-Lorraine being mixed w ith the lights of 
Messina; and if  a line be drawn from some po in t 
of that considerable tract which may be included 
in  the general name of Messina—there may be 
lights along a considerable extent of coast, and we 
do not know what particular lights they refer to— 
tha t would bring the Rhondda to a point somewhat 
to the north-west of the position in  which she 
is roughly indicated to be by the drawing upon 
the chart. That, however, is so entirely out of 
any proportion that i t  affords but a very uncertain 
guide. There can be no doubt that the Rhondda 
was coming round under a port helm, otherwise 
she could not have got in to  the position in  which 
the witnesses fo r the Alsace-Lorraine allege she 
was ; and, assuming her to be on a line drawn from 
Messina past the coast and beyond Capo di Faro 
at half a m ile outside the Paro ligh t, as i t  is said 
she was, and putting  the Alsace-Lorraine at the 
same distance, not exceeding half a mile, on the 
other side, i t  would make them a mile distant 
at the time when they first sighted one another. 
That distance would not be traversed in  a straight 
line, and therefore i t  would give more than a mile 
to  be travelled ; but, extending i t  even to a mile and 
a half, i t  does not give a space which would take 
any very considerable time for these vessels to 
cover, having regard to the speed at which they 
were going, one of them at the rate of nine miles 
an hour and the other six. Now here is the 
positive statement of the captain of the Rhondda, 
supported by the evidence of the helmsman and of 
the chief mate, that, as soon as the Alsace-Lorraine 
was seen emerging from the Faro Point, the 
process of porting the helm of the Rhondda was 
ordered, and was carried out. The explanation 
given by Stevenson, the captain, is contained in 
these words: he says, “  she appeared to be coming 
out from the land, as she was too close to the land 
of Sicily.”  S illy , the helmsman, is asked, “  How 
was i t  you did not see the other steamers’ lights 
before ? (A.) Because, I  suppose, she was
steaming very close to the Sicily coast. We did

not see her lig h t before we rounded the Paro Point.”  
That is the evidence given by them, which was 
accepted by the learned judge below. He found 
that as soon as the Alsace-Lorraine became visible 
to the Rhondda the order to port the helm was

given, and that i t  was carried out ; and their 
lordships are not in  a position to hold that he 

arrived at an incorrect conclusion. Now, i f  that 
was the order given, and i f  tha t order was so 
carried out, was i t  a wrong manoeuvre ? I t  
was not suggested in  the court below that 
i t  was a wrong manoeuvre. The case pre
sented and maintained by Lelièvre was, that 
the accident happened because the Rhondda did 
not continue to port her helm. That is the 
contention. He says that she was under a port 
helm, that she ought to have continued so, and 
that i f  she had been so, there would have been no 
accident. Now, in  answer to the questions 
which were put to the experts, and which form 
part of the record, they say, in  the state of things 
which existed, or appeared to exist, when the 
Rhondda saw the Alsace-Lorraine  coming out from 
the Paro Point and showing her red light, i t  was 
the duty of the Rhondda to keep out of the way ; 
and that of course is obvious under the rule. They 
further say that there was time to do it .  So no 
doubt there would have been unless some obstacle 
had arisen. Further they say that she m ight have 
reversed in  three minutes and in  the distance of a 
mile. That w ill be dealt w ith  presently. Then 
they say that at the time when she discovered, i f  
i t  be true that she did discover, that she was not 
obeying her helm, i t  would have been impossible 
for the collision to be avoided by the Rhondda 
going round to her own port side ; but that i t  was 
the duty of the Rhondda, when a risk of collision 
arose, to slacken or stop and reverse. The con
tention on the part of the Rhondda is that this 
is precisely what she did ; and the ir Lordships 
are of opinion tha t this is established.

The next question is whether or not the Rhondda 
failed by her own fau lt to keep out of the way of 
the Alsace-Lorraine under the 16th article ; and 
that, no doubt, was the substantial question as to 
the conduct of the Rhondda which was contested 
in the court below. Lelièvre says, “  As soon as 
the Rhondda saw our manœuvre she ought to have 
starboarded, that is, gone to the starboard and 
passed astern. I f  the Rhondda had continued her 
way without deviation she would have avoided the 
Alsace-Lorraine, but she made a movement to port, 
and that caused the collision.”  He goes so fa r as 
to say, that not merely was there a cessation to 
keep the course round, but that she actually went 
the other way, which m ight be the effect of the 
current, i f  in fact i t  was strong enough to push 
her in  that direction, The evidence of Stevenson, 
Silly, Bray, and Hookey shows that the order to 
hard-a-port was given, and that no other order was 
given,.but that, in  fact, i t  did not take effect. 
Now, i f  that evidence is to be relied upon—and the 
learned judge had the opportunity of seeing these 
witnesses and hearing the manner in which they 
gave their evidence, and their Lordships cannot 
say that he was noc justified in  believing their 
evidence—that disposes of the case ; because, i f  
once i t  is established that the order to port was 
given, and that i f  i t  had been carried out i t  would 
have taken the Rhondda clear of the Alsace- 
Lorra ine, then, i f  the Rhondda was prevented 
from carrying out that manoeuvre, i t  becomes
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merely an interesting speculation what the actual 
cause was. Undoubtedly i t  was strongly in 
evidence that there was such a stream at this place 
whether ijfc be called current or eddy, and that i t  
was calculated to have an effect in  the manner 
suggested on a vessel coming round into the neck 
of the channel. I t  is easy to conceive, when one 
looks at the confirmation of the coast, that this 
current would be deflected by the Faro Point, and 
would be felt upon the starboard bow of a vessel 
precisely at the point where the Rhondda, had 
arrived. There is the statement that this did take 
place. I f  i t  be the fact that i t  took place—which 
must depend, of course, upon the veracity of these 
witnesses i t  remains only for the experts to 
reconcile their theory w ith  the fact, and the fact 
cannot be displaced by the ir theory. Their Lord- 
ships are of opinion that there was abundant 
evidence in support of the conclusion the court 
did arrive at, that there was a current or eddy 
which had the effect on the action of the ir vessel 
alleged by the witnesses on board the Rhondda. 
B ut i t  is fu rthe r contended that precautions ought 
to  have been taken by the Rhondda to  avoid this 
current, or whatever i t  is to be called, because i t  
is found noted in  the charts, and must be taken 
to be a thing that persons navigating this 
channel ought to have in  their contemplation. 
B u t there is nothing to show that, under ordinary 
circumstances, there would be any risk  in  a vessel 
coming round there. The current and the eddy 
are variable. Nobody can te ll for certain tha t 
they w ill be felt a t a particular place; and, 
above all, the Rhondda had no reason to anticipate 
that the operation of the current or eddy would 
have any bearing upon her duty w ith  reference 
to the Alsace-Lorraine, because she had a righ t 
to expect that the coast would be clear from 
steamers coming out in  the direction in  which the 
Alsace-Lorraine was.

I  hen, further, i t  is said that, at any rate, 
she violated her duty in  not reversing her engines 
sooner. The vessels were about a mile apart 
from one another when firs t sighted. As 
they were meeting, she would not have so 
much as a mile to go to come to the point of 
collision. H er engines were reversed, which i t  
appears would take from two to three minutes. 
I t  appears that they had already been completely 
reversed, so that twelve revolutions had been 
taken at fu ll speed astern, and therefore that 
shows that fo r a very considerable portion of the 
time we are now dealing w ith  the order had been 
ffiven to reverse her engines, and that this order 
had been complied w ith, since her engines were 
actually going astern at the time of the collision. 
Then, i f  this be so, all the time that has to be 
accounted fo r is the short period between seeing 
the Alsace-Lorraine and the order being given 
that the engines should be reversed. The reason 
given for its not having been done sooner is, that 
i t  was not u n til the captain found that the vessel 
was not obeying her helm that he became aware 
of the necessity of taking this step of reversing 
the engines. Their Lordships are of opinion that 
i f  that was the fact, as they, w ith  the learned 
judge below, come to the conclusion that i t  
was, then no blame can be imputed to the captain 
ot the Rhondda for not having stopped and 
reversed,sooner. Upon this point, the case of 
J. he Khedive has been referred to; but i t  w ill be 
found that i t  is not alppicable to the present case.

By that decision the wholesome ru le  was laid 
down that where one of these regulations has 
prescribed something to be done, the captain of 
a vessel who departs from i t  w ill not be justified 
merely by its being thought that a man of 
ordinary sk ill and nerve would do as he d id ; i f  
he sees there is danger of collision, then i t  is his 
duty to obey the rule. In  tha t case i t  was 
thought to be clear that the captain did see there 
was danger of collision, and therefore that he 
could not be excused fo r not having obeyed the 
rule. B u t Lord Blackburn points to the state of 
facts which, as had been found by the learned 
judge below and their Lordships also found, 
existed in  this case, for he says : “  I  th ink, further, 
that where a sudden change of circumstances 
takes place which brings a regulation into 
operation, though the th ing prescribed by the 
regulation is not done by the person in  charge, 
yet the regulation can hardly be said to be 
infringed by him t i l l  he knows or ought to have 
known, and but for his negligence would have 
known of the change of circumstances (5 App. 
Oas. 894 ; 4 Asp. Mar. Law Cas. 360; 43 L. T. Rep. 
N. S. 610.) Lord Watson says, to the same effect: 
“  Had i t  been possible to hold upon the evidence 
that the period in  question was so brief, and the 
Voorwart’s sudden change of course so startling, 
that the captain could not be fa irly  expected to 
suppose, and did not believe the fact, that a 
collision was imminent before he gave the order 
to stop and reverse, I  should in  that case have 
acquitted the Khedive o f fault on the ground that 
the 16th article could not reasonably be held to 
apply before the moment at which i t  was actually 
obeyed.”  That is the state of facts which the ir Lord- 
ships are of opinion existed here. The captain gave 
the order to hard-a-port. I f  the ship had obeyed 
her helm she would have been taken clear, and no 
collision would have taken place. I t  was only 
when the captain discovered that his vessel was 
not obeying her helm that the risk of collision 
appeared to him, and i t  was only then tha t i t  
became his duty to stop and reverse ; and that is 
precisely what he says he did, and what the fact 
of the engines being already working in  the 
opposite direction when the collision took place 
proves he had done at a period of two or 
three minutes before the collision took place. 
W ith  regard to the case of The K a r l o f  E lg in  (4 
P rivy  Council Appeals, 1; 1 Asp. Mar. Law Cas. 
150; 25 L. T.Rep.N. S. 514), the marginal note very 
plainly shows that i t  is in  no way an authority 
against the view that has been presented in  th is 
case: “  A rt. 16 of the Adm ira lty Regulations for 
Preventing Collisions at Sea only applies when 
there is a continuous approaching of two steam
ships. When two ships under steam ‘ are meeting 
end on or nearly end on, so as to involve risk  of 
collision ’ as provided fo r in  A rt. 13, and one of 
them at a proper distance ports her helm suffi
ciently to put her on a course which w ill carry 
her clear of the other, and enable her to pass on 
the port side, she thereby determines the risk, 
and is not (.approaching another ship so as to 
involve risk  of collision w ith in  the meaning of 
art. 16, and is not bound to slacken speed or 
stop.”  Applying that ru ling  to th is case, when 
the Rhondda’s helm was pu t hard-a-port, that 
manoeuvre, i f  i t  had been successful, would have 
put her on such a course as would have deter
mined the risk, and therefore the duty of slacken-
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ing Bpeed did not arise. I t  only arose when i t  
was discovered that this manœuvre could not be 
carried out.

Adopting this view of the case, i t  becomes 
immaterial to consider the other measures 
o f the Alsace-Lorraine which were taken after 
her sighting of the Rhondda ; because the ir 
Iiordships are of opinion that i t  is established tha t 
the Alsace-Lorraine, by proceeding along the 
wrong side of the channel, and coming out sud
denly from under thfe land at that side, occasioned 
the collision which afterwards happened, and that 
she has failed to establish that the Rhondda, by 
anything she did, contributed to it, or could in  any 
way have avoided it, but that she was prevented 
from  doing that which would have avoided 
the collision by the action of the current or 
eddy upon her in  the manner which has been 
described by the several witnesses. Their Lord- 
ships are therefore of opinion that th is appeal 
should be dismissed w ith costs, and they w ill 
humbly advise JHer Majesty to that effect.

Solicitors for the appellants, Stokes, Saunders, 
and Stokes.

Solicitors fo r the respondent, Waltons, Bubb, 
and Walton.

Snjpneme Court of JuMcata*
COURT OF APPEAL.

F rid a y , M ay  4, 1883.
(Before B rett, M.R., Cotton and B owen, L.JJ.) 

T he E l in . (a)
APPEAL FROM THE PROBATE, DIVORCE, AND ADM IRALTY 

DIVISION (ADM IRALTY).

•Collision — Wages — M aritim e  liens — P r io r ity — 
Foreign ship— Proceeds o f sale.

The plaintiff's in  a damage action, in  which a 
fo re ign  ship proceeded against has been sold by 
order o f the court, and the proceeds brought in to  
court to satisfy the claims against her, having no 
effective remedy except against the ship, are 
entitled to payment o f the ir cla im  out o f the 
proceeds in  precedence to the seamen’s c la im  
against such proceeds f o r  wages earned on the 
ship subsequently to the collision.

Quaere, would this decision apply to the case o f a 
B rit is h  ship ?

T his was an appeal from a decision of S ir Robert 
Phillimore in a damage action instituted Nov. 24, 
1881, by the owners of the English barque P a ria  
against the Russian barque E lin .  The collision 
took place in the Downs on the 21st Nov. 1881.

A fte r the collision salvage services were 
rendered to the E lin ,  in  respect of which an action 
was commenced on the 11th Jan. 1882.

On the 19 th Jan. 1882 a wages action was brought 
against the E lin  by her master and crew.

On the 25th Dec. 1881 liab ility  was admitted in 
the damage action, and on the 10th Eeb. 1882 the 
E lin  was sold, realising 7261. 18s. 9d., which was 
paid in to court.

On the 2nd May 1882 judgment was given for the 
plaintiffs in the salvage action, and 2431. 18s. 8d.
fa) Reported by J. P. A s p in a l l , and F. W, R a ik e s , Esqrs.,

Carristers-at-Law.

[C t . o f  A pp.

was paid out of the proceeds in  court to the 
salvors’ solicitors.

On the 7th March 1882 judgment in  the wages 
action was given for the plantifis in  the sum of 
1231. 12s. Id .

The balance in  court being 4831. Os. Id ., and the 
damage sustained by the P a ria  exceeding 12001., 
a summons was taken out by the owners of the 
P aria  calling upon the defendants to show cause 
why the 4831. Os. Id . should not be paid out to 
them, and the plaintiffs in the wages action moved 
the judge in court to order that their claim should 
be satisfied out of the 4831. Os. Id . On the hear
ing of the summons and motion i t  was agreed to 
state a special case.

The special case was as follows :—
1. On the 21st Nov. 1881 the Russian barque 

E lin ,  when in the Downs, while on a voyage from 
Skelefica to Cette, w ith  a cargo of wood, came 
into collision w ith  the English barque P a ria , in  
which collision both vessels sustained damages.

2. On the same date, after the collision, salvage 
services were rendered to the E lin  by salvors, and 
w ith  their assistance the E lin  was safely brought 
by her own crew into the port of London, and to 
a discharging berth, where the discharge of her 
cargo, which was not completed un til the 24th 
Dec. 1881, was performed by the said crew, and a 
large sum for wages, which would otherwise have 
been paid to labourers from the shore, was saved.

3. On the 24th Nov. 1881 the owners of the 
P a ria  commenced this action against the E lin  and 
her fre ight to recover damages occasioned by the 
said collision, and the E lin  was arrested.

4. On the 11th Jan. 1882 an action for salvage 
was commenced on behalf of P ilcher and others 
fo r some of the services rendered as hereinbefore 
stated to the E lin  and her cargo. Another 
action fo r the other services was on behalf of 
Buchan and others commenced on the 28lli Jan., 
and by an order of court, dated the 18th Feb., 
these two actions were consolidated. On the 
2nd May 1882 judgment was given in  these con
solidated actions, by which judgment the sum of 
500i. and costs were adjudgod to the plaintiffs in  
the said consolidated actions.

5. On the 28th Dec. 1881 the owners of the E lin  
admitted liab ility  for the damage occasioned by 
the said collision, and determined to abandon the 
voyage and not to repair the E lin , and the owners 
of cargo on board the E lin  thereupon obtained 
their property in  London from the owners of the 
E lin  w ithout paying any freight, except an 
advance paid to the master at the port of loading 
on giving bail to answer the claim in  the con
solidated salvage action. The cargo was dis
charged by the crew of the E lin ,  as previously 
stated

6. On the 19th Jan. 1882 an action (1882, K . 
No. 61) was commenced in the Adm ira lty  Division 
of the H igh  Court of Justice, on behalt c f the 
master and crew of the E lin ,  against the E .in  and 
her fre ight for wages from the month of May 1881 
to the 15th Jan. 1882, on which date all these 
plaintiffs, except the master, were dismissed from 
the Bhip, and up to which date all these pla intiffs, 
except the master, had remained in the service 
of the ship. These plaintiffs also claimed ten 
days’ double pay and the expenses of the ir journey 
home.

7. On the 7th Eeb. 1882 the owners of the P a r ia  
[ applied for and obtained an order for the sale of the

T he E l in .
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E lin ,  and the E lin  was subsequently sold by the 
marshal after her cargo had been discharged as 
aforesaid, and the fu ll proceeds were paid in to 
court.

8. On the 7th March 1882 the plaintiffs in  the 
wages action other than the master obtained j  udg- 
ment for the wages and ten days’ double pay and 
their expenses home, and the plaintifE, the master, 
obtained judgment for the expenses of his return 
home, his wages having been by special agree
ment made payable only out of fre ight earned.

9. The salvors have received their salvage, so far 
as i t  was adjudged against the E lin  out of the 
fund paid into court as stated in paragraph 7, and 
the balance is insufficient to satisfy the claims of 
the P a ria  and of the crew.

10. On the 27th June 1882 a summons on behalf 
of the plaintiffs in th is action, asking for payment 
of their claim out of the fund in court, came on 
and was adjourned into court. On the same day 
a motion by the plaintiffs in  the wages action for 
payment of their claim out of the fund in court 
also came on, and the plaintiffs in the wages action 
abandoning the claim of the master to be paid in  
p rio rity  to the plaintiffs in  this action, and the 
claim of the seamen to be paid the ir wages earned 
before the date of the collision in  like  p rio rity  to 
the plaintiffs in  this action, but insisting upon their 
claim to be paid all the subsequently earned wages, 
ten days’ double pay, and expenses home of *the 
crew, in  prio rity  to the plaintiffs in this action, an 
order was made on the adjourned summons and 
motion that a special case should be stated in  this 
action as between the plaintiffs in this action and 
the plaintiffs the crew in the wages action for 
determining their respective priorities.

The questions for the decision of the court are :
1. Whether the owners of the Parias are entitled 

to have the ir claim satisfied out of the balance of 
the said fund in  court in  p rio rity  to the wages of 
the crew of the E lin  earned subsequently to  the 
date of the collision, their ten days’ double pay and 
their expenses home, or in p rio rity  to any and 
which of these sums.

2. flo w  the costs of and incidental to this special 
case are to be borne.

Ju ly  25. The case now came on fo r argument 
before S ir B. Phillimore.

Stokes, for the owners of the P a ria .—On the 
authority of Dr. Lushington in  The L in d a  F lo r  (6 
W . E. 197; 30 L . T. Eep. O.S. 234; Swa. 309) the 
claim of the owners of the P a ria  should take pre
cedence over the claim for wages, even though they 
be earned subsequently to the collision in  respect 
of which the owners of the damaged vessel claim. 
The crew, i f  the res be insufficient, have a remedy 
in  personam against the owner. To allow the 
seamen to be paid out of the res in  p rio rity  to the 
damage claimant would be to unfa irly prejudice 
the rights of the damage claimant, and at thé same 
time to unjustly indulge the owner of the wrong
doing ship by enabling him to pay claims out of 
the res, for which he could otherwise be made liable. 
That would be to diminish the liab ility  of the 
wrong-doer; and, moreover.it is not unjust to say 
that the seamen’s claim shall be postponed, seeing 
tha t the collision was brought about by the ir mis
conduct. In  The L in d a  F lo r  {ub i sup.) Dr. 
Lushington confirms a like decision which he had 
arrived at in The Ghimœra (not reported), where 
the circumstances were similar. These decisions
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were given in  1853 and 1857 respectively, and 
have ever since stood unchallenged. In  The Buna  
(5 L . T. Eep. 1ST. S. 217; 1 Mar. Law Cas. 0 . S. 
159; 6 Ir ish  Jur. N. S. 358), an Ir ish  case, the 
decision follows Dr. Lushington in The L in d a  F lo r. 
Again, the general rule tha t maritime liens rank 
in an inverse order w ill not apply, as the lien of the 
owners of the P a ria  is ex delicto, and as such takes 
precedence of the crew’s lien ex contractu :

The Benares, 7 N. of C. Sup. p. 1 ;
The Buna, ubi sup. ;
The Aline, 1 Wm. Bob. I l l .

W. G. F . Ph illim ore  and L . P . Beaufort fo r the 
crew of the E lin .—Maritime liens rank in  inverse 
order, and therefore the wages lien, which has 
attached later than the damage lien, should take 
prio rity . Bottomry takes precedence of damage :

The Aline, (ubi sup. ) ;
The Bold Buccleuch, 7 Moo. P. C. Cas. 267.

Salvage takes precedence of damage :
The Cargo ex Oalam, 9 L. T. Rep. N. S. 950 : Br. <fc 

L. 167 ; 1 Mar. Law Cas. O. S. 408 ;
Attorney-General v. Norstedt, 3 Price, 97.

B ut wages take precedence of bottomry and 
salvage:

The W illiam F. Stafford, Lush. 69;
The Selina, 2 N. of C. 18;
The Union, Lush. 128.

Therefore, i f  seamen’s wages are preferred to 
salvage and bottomry, and salvage and bottomry 
are preferred to damage, seamen’s wages must 
necessarily take precedence of damage. Moreover, 
i t  has ever been the custom of the A dm ira lty  
Court to strenuously uphold the lien fo r seamen’s 
wages: The Union  (ub i sup.) The L in d a  F lo r  
was decided without any consideration of the rules 
and principles governing maritime liens, and its 
supposed equitable grounds are erroneous, as the 
shipowner is not lim ited to proceeding in  rem, 
but has the same remedy as the seamen by pro
ceeding personally against the owners of the res. 
A ll that The Benares (ub i sup.) decided was, that 
the owner of the wrong-doing vessel could not 
recoup himself out of the res fo r wages paid by 
him to his crew in precedence to the damage 
claimant.

Stokes in reply.
S ir B obert P h illim o r e .—This is a special case 

stated in  order to obtain a decision between two 
competing maritime liens on the proceeds of a 
vessel sold by the marshal of this court. The 
facts are shortly as fo llow s: The Eussian barque 
E lin  came into collision w ith  the English barque 
P a ria  in  November last, and both vessels 
sustained in jury. A fte r the collision salvage 
services were rendered to the E lin ,  and she was 
safely brought in to the port of London by her 
own crew w ith  the assistance of the salvors. 
Shortly afterwards four several actions were 
brought against the E lin  : the firs t by the owners 
of the P a ria  fordamages sustained by the collision; 
the second and th ird , which was consolidated, by 
two sets of salvors respectively, and the fourth  
by her own master and crew for wages earned 
both before and after the collision, for ten days' 
double pay and the expenses of the ir journey 
home. In  the firs t action the owners of the E lin  
admitted damages, and the vessel was on the 
application of the owners of the P a ria  sold by the 
marshal, and the proceeds paid into court. In  the 
consolidated salvage actions judgment was given
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against the E lin ,  and the amount has been paid 
out of the aforesaid proceeds of sale. In  the 
fourth action the crew obtained judgment for their 
wages and ten days’ double pay and their expenses 
home, and the master obtained judgment fo r his 
expenses home only. The proceeds of sale are 
insufficient to satisfy the amounts awarded by the 
court to the owners of the F a ria , and to the 
master and crew of the E lin .  I t  is admitted tha t 
the claim of the F a r ia  takes precedence over the 
claim of the master, and also over tha t of the 
crew so fa r as regards wages earned before the 
collision; bu t a question has been raised as to 
whether the F a r ia  can demand p rio rity  over the 
wages earned by the crew after the collision, the 
ten days’ double pay, and the expenses of their 
journey home.

I t  is to  decide this point th a tih e  special case 
has been stated in  which i t  is agreed that the 
questions for the decision of the court are :
(1) Whether the owners of the F a r ia  are entitled 
to have the ir claim satisfied out of the balance 
of the said fund in  court in  p rio rity  to the 
wages of the crew of the E lin  earned subsequently 
to  the date of the collision, ten days’ double pay, 
and their expenses home or in  p rio rity  to any and 
which of these sums; (2J How the costs of and 
incidental to  th is special case are to be borne. 
Various decisions were cited to me a3 hearing 
upon the subject. Some of them relate to 
questions of c iv il contract, such as bottomry, and 
not to liabilities arising out of a delictum, such as 
damages occasioned by a co llis ion; but there is 
one case which seems to me directly in  point, and 
the authority of which is binding upon me. That 
is the case The L in d a  F lo r  (ubi sup.), decided 
by D r. Lushington after careful consideration 
in  1857. In  this case the facts were very similar 
to  those of the present case, p rio rity  for wages 
earned, both before and after the collision, being 
claimed over damages occasioned by the col
lision. Dr. Lushington says: “ This is a foreign 
vessel proceeded against in  a cause of damage 
and condemned to pay that damage. The 
master and crew have commenced proceedings 
fo r their wages. The owners of the vessel and 
cargo receiving the damage object, because the 
proceeds are insufficient to satisfy a ll the claims, 
and therefore the consequence would be tha t 
those who have suffered from a wrong-doing 
would recover less than the ir loss. The same 
question was agitated in  The Chimcera, and I  was 
then of opinion that the mariner could not main
tain the claim to the prejudice of the parties 
damnified by the collision. I  adhere to that 
opinion, and I  do so especially fo r the following 
reasons: That by the maritime law of all the 
principle maritime states, the mariner has a lien 
on the Bhip fo r his wages against the owner of 
tha t sh ip ; that he has also a r ig h t of suing the 
owner for wages due to h im ; that some un
certainty may exist as to the maritime lien when 
in competition w ith other liens or claims, and 
amongst these I  m ight instance the case of a ship 
in  the yard of a shipwright (in such a case, I  
should have no difficulty in  saying that, the lien of 
the shipwright would be superior to the lien of 
the mariner). That in  the case of a foreign ship 
doing damage and proceeded against in a foreign 
court, the injured party has no means of obtaining 
redress save by proceeding against the ship herself, 
and that, I  aporehend, is one of the most cogent

reasons for all our proceedings in  rem. That in  a 
case where the proceeds of a ship are insufficient to 
compensate for damage done, to allow the mariner to 
take precedence of those who have suffered damage 
would be to exonerate so fa r the owner of the ship 
to whom the damage is imputed, at the expense of 
the injured party—the wrong-doer at the expense 
of him  to whom wrong has been done. Then, as 
to the mariner, what is the hardship to which he 
is exposed P lb is true he is debarred from pro
ceeding against the ship, but his r igh t to sue the 
owner remains unaffected. I t  is, however, not to 
be forgotten that in  a ll these cases of damage, or 
nearly all, the cause of the damage is the mis
conduct of some of the persons composing the 
crew. This is not the case of a bankrupt owner; i t  
w ill be time to consider such a case when i t  arises.”  
The authority of this case has never been ques
tioned, and has always been treated as undoubted 
law. In  The D una  (5 L . T. Rep. N. S. 217 ; 1 Mar. 
Law Oas. G. S. 159), a case decided in  the Ir ish  
A dm ira lty  Court in  1861, The L in d a  F lo r  was 
followed, and an elaborate judgment was delivered 
in  which the principles on which tha t decision 
rested were fu lly  set forth, and the distinction 
was pointed out between an obligatio ex contractu, 
which is the basis of an action fo r wages, and an 
obligatio ex delicto upon which the lia b ility  for 
damage is founded. I  observe that, in  last edition of 
M r Maude and Baron Pollock’s Law of Merchant 
Shipping, the decision in  The L in d a  F lo r  (ub i sup.) 
is quoted and treated as settled law. The question, 
therefore, is not res Integra, and i t  is not my duty 
to consider whether, i f  i t  were so, the p rio rity  of 
the seamen’s lien ought to be established. I  con
sider myself bound by the decision in  The L in d a  
F lo r, and I  decide on all points raised in  the 
speoial case in favour of the owners of the P a ria .
I  shall leave each party to bear the ir costs of the 
speoial case.

From this decision the seamen appealed, and 
on May 4,1883, the appeal came on for hearing.

W. O. F . P h illim o re  in  support of the appeal for 
the seamen.

C. H a ll, Q.C. and Stokes, for the respondents, 
were not called upon.

The arguments for the appellants were substan
tia lly  the same as that used in the court below.

B rett, M.R.—The question,and the sole question, 
here is, whether we are prepared to overrule the 
decisions in  The C h im xra , The L in d a  F lo r, and The 
D una  (ub i sup.), and say that the principles as la id  
down in  The Benares (ub i sup.) are all wrong. I t  
has been argued that those decisions are wrong 
in  that they break through the rule of the 
Adm ira lty Court as to the p rio rity  of mari
time liens. I t  seems to me that the principles 
of these decisions are wholly independent of 
the rule as to the p rio rity  of maritime liens. 
The rules as to p rio rity  of maritime liens, what
ever they may be—and we are not now called upon 
to say what they are—have been laid down by Dr. 
Lushington, and were perhaps known better to him. 
than to anyone else. He never intended to break 
the rules as to maritime liens, and the decisions in 
The Benares, The Chimcera, and The L in d a  F lo r  are 
wholly independent of them. The rule which he 
acted on was this, that in  the case of a foreign ship 
which had wrongfully in jured another ship the 
liab ility  of her owner to the owner of the in jured
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ship, subject to any lim itation by A c t of Parlia
ment, was the whole value of the ship and fre ig h t; 
that is, in  the English Adm ira lty  Court in to which 
the ship was generally seized, although not always, 
as bail m ight be given and she be bailed out. Now 
that being the measure of the liab ility  of a foreign 
owner under those circumstances, "the question 
arose whether he could relieve himself of that 
lia b ility  by the payment of wages to the crew out 
of the proceeds of ship and freight, for which 
wages he would be liable otherwise than out of 
ship and freight. I f  the Adm ira lty  Court allowed 
seamen to recover wages out of this fund, i t  would 
in  so doing give a relief to the owners of the 
wrong-doing ship. D r. Lushington, in  the exercise 
of the great equitable maritime jurisdiction of the 
A dm ira lty  Court, and not being bound by any 
rule of the municipal law either common or 
equitable, treated the matter on broad principles 
of justice, and came to the conclusion that i t  would 
be unjust to the owner of the in jured ship and an 
unjust indulgence to the owner of the wrong
doing ship, i f  he allowed the seamen’s wages to be 
paid out of the proceeds of ship and freight, 
bearing in mind tha t these wages could be 
recovered aliunde. And he came to that con
clusion wholly independently of any considerations 
as to p rio rity  of maritime liens, and upon a 
principle of justice so as not to do injustice to the 
owner of the injured vessel, and not to give an 
unjust indulgence to the owner of the wrong
doing vessel.

The whole question here is, whether there is 
any principle on which we can say that these 
decisions are wrong, after they have stood un
questioned for so many years. I t  is said tha t 
they break the rule as to the p rio rity  of maritime 
liens; but i t  seems to me tha t they do not, and 
tha t those rules are le ft standing untouched. Now 
is there anything unjust in  thosejdecisionsP I  
am not prepared to say that in  one sense i t  may 
perhaps be somewhat hard on the seamen not to 
allow them to obtain their wages from the res in 
cou rt; bu t i t  must be borne in  m ind that they may 
recover them upon their contract w ith  the owners 
of the vessel on which they have served. I  th ink  
w ith  D r. Lushington that as between the ship
owners a contrary decision would be more unjust, 
seeing the hardship i t  would in flic t on the owner 
of the injured ship. I  cannot therefore disagree 
w ith  D r. Lushington’s large view of justice, and 
this appeal must be dismissed.

Cotton, L.J.—The case referred to, The L in d a  
F lo r, decided in  1857, seems to me to be in point, 
and there is also a previous decision, The Ghimcera 
of earlier date. That, however, does not appear 
to be the earliest case, as the principle acted upon 
in The L in d a  F lo r  seems to have been laid down 
in  The Benares by D r. Lushington, and he ever 
after acted upon it. The question therefore is, 
whether we are to overrule this long series of cases, 
based as they are on the equity of the Adm ira lty  
Court. I  doubt whether they would be applicable 
in  the case of a bankrupt owner, or where for 
some other reason the crew would be unable to 
enforce the ir claim. B u t in this case i t  is not 
shown that the crew have no other remedy, and 
the principle that the owner of the ship which has 
caused the damage shall not be at liberty to w ith
draw any part of the fund, arising from the value of 
his ship and freight, to the prejudice of the claimant
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fo r damage, is I  th ink a ju s t one. Eor my part I  
can see no reason therefore why we should reverse 
after this long lapse of time the existing rule, which 
has been formulated by these several decisions.

B owen, L.J. concurred.
Appeal dismissed.

Solicitors: fo r the plaintiff, B. Greening; fo r the 
defendants, Stokes, Saunders, and Stokes.

A p r i l 30 and M ay  1, 1883.
(Before B rett, M.E., Cotton and B owen, L.JJ., 

assisted by N autical A ssessors )
T he  R igborgs M in d e . (a)

ON APPEAL PROM THE PROBATE, DIVORCE, AND 
ADM IRALTY D IV IS ION (AD M IR ALTY).

Collision— Compulsory pilotage  —  Anchor — M u ll 
P ilo t Act (2 cf 3 W ill. 4, c, 105, Loca l and P er
sonal), ss. 22, 36, and 41.

Pilotage is compulsory on vessels coming in to  the 
port o f M u ll, and, where the vessel is  going in to  
dock, remains compulsory u n t il she reaches her 
ultim ate destination in  the dock, and does not 
cease because the vessel anchors in  the rive r  
w a iting  the tide to go in to  dock. The fa c t that 
the p ilo t  who brings her to an anchor leaves her 
there, and she is taken on by another p ilo t in  
consequence o f an arrangement among the 
Mumber pilots, does not affect the compulsion. 

The position o f an anchor, which is required fo r  
letting go in  a  port, is w ith in  the discretion o f  
the p ilo t  in  charge, and i f  damage is occasioned 
by reason o f the anchor so being placed w ith  the 
p ilo t’s consent or directions, the owners are 
exempted fro m  lia b il ity  f o r  such damage.

The ru le  that where both ships are fo u n d  to blame 
fo r  a collision each p a r ty  bears his own costs is  
to be fo llow ed in  a case where the defendants’ 
ship, which does not counter-claim, is  held to be 
exempt fro m  lia b ility  on the ground o f compulsory 
pilotage.

T his was an appeal from a decision of S ir Robert 
Phillimore in a damage action, by which he on 
the 8th June 1882 had found the Danish schooner 
Bigborgs M inde  alone to blame fo r a collision in  
the Humber Dock of H u ll, w ith  a flyboat belonging 
to the trustees of the A ire and Calder Navigation 
Company.

The facts alleged on behalf of the p la intiffs 
were as follows

About 6.30 p.m. on the 4th March, the flyboat 
No. 12, of about eighty tons, w ith  two hands on 
board, laden w ith  a cargo of wheat, was crossing 
the Humber Dock, from the Railway Dock, being 
pushed by boat-hooks, and making about a knot 
an hour. The weather was fine and clear, the 
w ind about N.W . and the tide nearly high water. 
Under these circumstances the Bigborgs M inde  
was seen about fifty  yards off, broad on the star
board bow of the' flyboat, proceeding along the 
dock at about four knots an hour. A  collision 
being imminent, the helm of the flyboat was 
ported, but the Bigborgs M inde  came on, and w ith  
the fluke of her anchor, which was hanging at her 
bows in  the water, struck the flyboat on her star
board side, penetrating her side about amid-ships 
and causing her to sink. The plaintiffs charged 
the Bigborgs M inde  w ith  excessive speed, w ith

(a) Beported by J. P. A s p in a ll  and F. W. R a ik e s , Esqrs.».
Barristers-at-Law.

T he R igborgs M in d e .
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neglect in  not having a check rope to the dolphins, 
and having the stern rope slacked too much, and 
w ith  breach of the rules and regulations of the 
Humber Dock by reason of the mode in which 
the anchor was carried.

The defendants alleged that under the circum
stances above-mentioned the Rigborgs M inde, a 
sohooner of 150 tons register, having cast off the 
tow rope from her tug, was in the Humber Dock 
in  charge of a duly licensed p ilo t, proceeding to 
the Prince’s Dock to unload. She had a stern 
rope made fast to the west side of the dockhead, 
the rope being paid out as required. On her port 
hand were three dolphins, and w hilst the Rigborgs 
Minde  was so proceeding the flyboat was seen 
broad on the port bow, about ten yards off, 
rounding the innermost dolphin. A lthough the 
flyboat was immediately hailed by those on board 
the Rigborgs M inde  to hold on by the dolphin, she 
was propelled across the bows of the Rigborgs 
M inde, and sustained the damage complained of. 
The defendants also pleaded compulsory pilotage.

The owners of the Rigborgs M inde  did not 
counter-claim.

The dock regulations above-mentioned are made 
under and by v irtue of the Harbours, Docks, and 
Piers Clauses A ct 1847 (10 & 11 Y ict. c. 27), s. 52, 
and direct

That every vessel before entering into or passing' out 
of either the looks or basins, or of the entrance thereof 
respectively, and before removing from one part of any 
dook to another, and during the time of such removal, 
and whilst lying in any dock, shall have her anchors in 
on deck, &o.

June 8, 1882.—The action came on for hearing 
upon viva voce evidence before S ir R. Phillimore, 
assisted by T rin ity  Masters. Evidence on behalf 
o f the defendants showed tha t the Rigborgs 
Minde, an inward-bound vessel in  charge of a duly 
licensed pilot, had come up to and anchored off the 
Island pier in the Humber Dock; that after a tem
porary anchorage she had then proceeded on in  
charge of a fresh p ilo t; that only one set of 
pilotage dues had been paid for both p ilo ts ; that the 
position of the anchor was in  accordance w ith  the 
directions of the pilot, and that when lowered 
i t  caught in  the bobstay, which, as they contended, 
was due to an inevitable accident. I t  also 
appeared that i t  was customary, by arrangement 
between the Humber pilots, fo r the p ilo t who 
brought a vessel into the river to leave her where 
the vessel temporarily anchored in  the river to 
wait t i l l  the tide served, and return to the out 
d is tric t, and fo r a fresh p ilo t to take the vessel on 
to her place of destination in the port.

B utt, Q.C. (w ith him  B uckn ill) for the plaintiffs.
W. G. F . P h illim ore  (w ith him F. 1V. Raikes) 

fo r the defendants.
S ir R obert P h illim o r e .—I  am of opinion that, 

i f  the anchor of the Rigborgs M inde  had been 
lowered sufficiently, there would have been no 
damage. I  and the T rin ity  Masters believe that 
the anchor-stock caught on the bobstay as i t  was 
being lowered, and that i t  was held in  such a 
position as to cause the pea of the anchor to go 
through the flyboat, and th is occasioned her to 
sink. I f  the anchor had been low enough the 
bobstay would have fended off the flyboat, and if  
the stern rope had been held on taut when the 
flyboat was firs t seen, the schooner would not have 
come up ahead, and there would have been no
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collision. I  pronounce the schooner alone to blame 
for this collision.

From this judgment the defendants appealed, 
and on the 30th A p ril the appeal came on for 
hearing.

W. G. F . P h illim ore  and F . W. Raikes for the 
appellants, the owners of the Rigborgs M inde.—The 
flyboat was alone to blame. I f  any blame 
attaches to the navigation of the Rigborgs Minde, 
the responsibility is upon the p ilo t who was in  
charge of the vessel by compulsion of law :

The Maria, L. Rep. 1 A. & Eoc. 358; 2 Mar. Law 
Cas. 0. S. 528; 16 L. T. Rep. N. S. 717;

The H u ll Pilot Act (2 & 3 W ill. 4, o. 105), ss. 22, 
36, and 41 (Local and PerBonal).

The charges against the Rigborgs M inde  are 
excessive speed, absence of check rope to the 
dolphins, fa iling to haul the stern rope taut, and 
carrying the anchor in  an improper manner. 
Assuming these charges to be correct, they are 
all matters w ith in  the province of the pilot. W ith  
respeot to the manner of catting the anchor, the 
selection of an anchorage place, and mode of 
anchoring and preparing to anchor, there are two 
decisions to the effect that these matters are 
w ithin the p ilo t’s province :

The Gipsy King, 2 W. R. 537 ;
The Christiana, 7 Moo. P. C. C. 172.

The remaining point is whether the crew o f the 
Rigborgs M inde  were gu ilty  of any negligence in 
the mode of le tting go the anchor, and the fact of 
its  catching in  the bobstay is submitted to be 
under the circumstances an inevitable accident.

B a ll,  Q.O. and B u ckn ill fo r the respondents.— 
I t  cannot be said that the Rigborgs M inde  was in 
charge of a compulsory pilot. She had very 
properly come up as far as the Pier Island in  
charge of a compulsory pilot, who then left her. 
But then all compulsion ceased. She remained 
anchored there really in  the port, for a couple of 
hours, and then for her own convenience chose to 
take the assistance of a p ilo t to  navigate her 
from one place in the dock to another. A ll that 
the A c t requires is tha t a vessel coming into and 
out of the port shall be under the charge of a 
duly licensed pilot. B ut this vessel had ceased 
to be a vessel coming in to the port. She had 
already come in and been anchored fo r a substan
tia l time. The same question arose in The M aria  
(ubi sup.), and was there decided in  accordance 
w ith our contention.

Raikes in  reply.
The sections referred to in  the H u ll P ilo t Act 

(2 & 3 W ill. 4, o. 105) are as follows
Seot. 22. And whereas the guild or brotherhood of 

masters and pilots, seamen of the T rin ity  House in 
Kingston-upon-Hull commonly called * ‘ The Corporation 
of the T rin ity  House in Kingston-upon-Hull”  have, as 
well by usage for a long period of years as by virtue of 
letters patent, or charters granted to them by the Grown, 
been empowered to appoint pilots to conduct ships or 
vessels sailing or navigating, into or out of the port of 
Kingston-upon-Hull and the limits and  ̂liberties thereof, 
and into and out of and upon the River Humber and 
from the said river out to sea, and between Flamborough 
Head northward and Winterton Ness southward, and 
into and out of the several ports, creeks, harbours and 
places situate between those two last-mentioned headlands 
or places, in pursuance of which powers the said corpora
tion have from time to time appointed a suilicient 
number of pilots for the purpose before mentioned. 
Be i t  further enacted that i t  shall be lawful for the said 
guild or brotherhood of masters and pilots seamen of
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the Trin ity House in Kingston-upon-Hull, commonly 
called “ The Corporation of the Trin ity House in 
Kingston-upon-Hull,”  and they are hereby required to 
grant licences under their common seal to such persons 
as they shall after due examination approve of and 
think properly qualified to be pilots for conducting ships 
and vessels into and out of the port of Kingston-upon- 
Hull, and of the port of Great Grimsby in the county of 
Lincoln, and upon any part of the river Humber, below 
the said port of Kingston-upon-Hull, and so far out to 
sea as to bring the North Ness of Dimlington on the 
coast of Holderness to bear or be seen a sufficient 
distance clear or open of the land to the southward 
thereof, so as to pass clear of a certain sand or shoal, 
called the New Sand, and also so far along the coast to 
the northward thereof as the said North Ness of Dim
lington, and to the southward thereof as a certain point 
or headland on the coast of Lincolnshire, commonly 
called or known by the name of Donna-Nook ; and the 
persons so licensed shall for the purposes of this Act be 
called “ Humber Pilots,”  and all ships and vessels 
sailing, navigating, and passing as aforesaid, except as 
hereinafter provided, shall be conducted and piloted 
within the lim its aforesaid by pilots so licensed, and by 
no other pilots or persons.

Seot. 36. And be i t  farther enacted that the master 
or other person having the command of any ship or 
vessel which, under the provisions of this Aot, shall be 
liable to pilotage, shall, on arriving at or within the 
lim its for which pilots are directed to be licensed under 
this Aot, display and keep flying or hoisted the usual 
signal for a pilot to come on board, by hoisting a flag in 
the daytime and a light in the night time at the masthead 
in a conspicuous situation clear of the sails and rigging 
of the vessel, and so as to be distinctly visible; and if  
any Humber pilot shall be within hail or approaohing, 
and within a reasonable distance of any such ship or 
vessel with the proper distinguishing flag flying in his 
vessel or boat, the master or other person having the 
command of such ship or vessel shall, by heaving to in 
proper time, or shortening Bail, or by a ll practical means 
consistently with the safety of the ship or vessel, facili
tate such pilot getting on board; and every master or 
other person having the command of any such ship or 
vessel who shall not display and keep flying or hoisted 
such signal for a pilot to come on board from the time 
suoh ship or vessel shall have arrived off any or either of 
the lim its before specified, as the oase Bhall be, or who 
shall not heave to, shorten sail, or otherwise consistently 
with the safety of the ship or vessel facilitate such pilot 
getting on board as aforesaid, shall forfeit and pay double 
the amount of the sum which would have been demanded 
for pilotage of such ship or vessel from the place or 
distanoe where such ship or vessel, under the provisions 
of this Act, ought to have displayed and kept flying or 
hoisted suoh signal for a pilot to come on board as afore
said.

¡Sect. 41. And be i t  further enacted, that every such pilot 
as aforesaid who shall be employed to pilot or conduct 
any ship or vessel into the said port of Kingston-upon- 
Hull, shall and is hereby required to take the same to 
suoh place of delivery, whether in the haven or the old 
harbour or in  any of the wet docks of the said port, as 
the master or commander of such ship or vessel shall 
require, or so near thereunto as he can safely get, and 
then moor suoh ship or vessel in some proper situation 
without being paid any other rate than is hereby directed 
to be paid for piloting such Bhip or vessel into the said 
p o rt; and in case the attendance of any such pilots shall 
be required to take care of such ship or vessel from such 
first mooring, and to conduot her higher up the said 
haven or old harbour or into any of the said wet docks 
or other place of delivery, the pilot who shall have 
brought the Baid ship or vessel to such mooring, or Borne 
other of the said Humber pilots, to be by the said com
modore of pilots appointed for that purpose, on the 
application of the master or commander of such ship or 
vessel shall attend and shall be paid for unmooring, 
transporting, and removing such ship or vessel to her 
place of delivery as aforesaid, i f  such ship or vessel shall 
draw thirteen feet of water or upwards, not less than 
nine shillings, nor more than eleven shillings; and if  
Buch ship or vessel shall draw ten feet of water and 
upwards, and not exceeding thirteen foot, not less than 
six shillings and sixpence, nor more than eight shillings 
and sixpence, and i f  such ship or vessel shall draw under

ten feet of water, not less than four shillings nor more 
than six shillings, according to the discretion of the said 
commissioners.

B rett, M .R .—In  this case the collision has 
taken place between two vessels in  the Humber 
Dock at H u ll, and the learned judge of the 
Adm ira lty  Court has held that the schooner, the 
defendant’s vessel, was solely to blame. A lthough 
he has not mentioned anything w ith  regard to 
compulsory pilotage in his judgment, yet I  cannot 
help th ink ing  that he was of opinion tha t a com
pulsory pilot was on board the vessel and that the 
Rigborgs M inde  was to blame in respect of some
thing which was not covered by the fact of a com
pulsory pilot being on board; and i f  he was deal
ing  w ith  th is case as one of compulsory pilotage I  
th ink he must have considered that the fau lt was 
in  the manner and mode in  which the anchor 
was let go at the time when the p ilo t finally 
ordered i t  to be le t go. The question is whether 
we agree w ith  the learned judge. The firs t point 
then is whether there was a compulsory p ilo t on 
board the Rigborgs M inde, and on the construction 
of the H u ll P ilo t A ct i t  is clear to me that the 
p ilo t taken on board a vessel inward bound to the 
port of H u ll is a compulsory p ilot. In  this 
opinion I  am confirmed by D r  Lushington when 
he decided the case of The M a ria  (ub i sup,}. There 
has, however, been an attempt made to show that 
by reason of the change of pilots, the compulsory 
pilotage had ceased. But i t  is a common custom 
for pilots to settle among themselves to divide 
the ir duties. One brings a ship up to the port, 
another takes her in to dock, and the two per
formances of their duty by these pilots must be 
considered as a single pilotage service, so that 
here there was really only one act of pilotage 
although performed by two pilots, for which one 
set of pilotage dues was paid. I t  has also been 
argued that compulsory pilotage had ceased 
because the Rigborgs M inde  had anchored off the 
Island Pier before she was taken into dock, and 
i t  was tried to bring the case w ith in  the authority 
of The M aria , and to say that the vessel was not 
under compulsion because she had already come 
into the port and at the time o f the collision was 
merely moving from one part to another. B ut a 
temporary anchorage has not this effect, and I  am 
of opinion that the compulsion is not at an end 
u n til the vessel is finally anchored at her destina
tion, and un til that time the Rigborgs M inde  was 
always an inbound vessel. And i t  must be noticed 
that Island Pier, even if  in  the Humber Dock 
Basin, is practically in  the river, and that this 
vessel was bound for the Prince’s Dock, to which 
she had to pass through the Humber Dock Basin. 
Therefore, during her progress to her destination 
i t  is clear that pilotage is compulsory, [H is 
Lordship then discussed the navigation of the 
fly-boat, and found that she was to blame.]

I t  is next said that the Rigborgs M inde  came up 
the dock too fast, and was going at the rate of 
four knots. I f  she was going at tha t rate which 
I ,  on an examination of the evidence, th ink  was 
not the case, yet there is nothing to show that 
she was not going at a pace which the p ilo t 
meant her to go, and if i t  was too fast, that was 
the fau lt of the pilot. As regards a check rope 
to the dolphins, i t  was the fau lt of the p ilo t not 
to have one, and i f  the stern rope was slacked 
too much i t  was slacked in accordance w ith  
the orders of the pilot. Lastly i t  is said that
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her anchor was wrongly and improperly slung 
as the ship went up the dock, and that when the 
fina l order to le t go was given i t  was done in 
an unseamanlike manner. But all of these matters, 
w ith  the exception of the last, are concerned w ith 
the navigation of the ship, by way of steering her 
on her course, and attention to them is w ith in  the 
p ilo t’s duty. Now let us see how the anchor was 
placed. According to the evidence i t  is clear that 
i t  was placed by the p ilo t’s orders as he wished, 
fo r the purpose of being let go at any moment, and 
there is the authority of D r Lushington in  The 
Gipsy K in g  (ub i sup.) to. show that this is a matter 
under the control of the pilot, so that, i f  there was 
anything wrong in the placing of the anchor, that 
was the fault of the pilot. Assuming, then, that 
anything done wrongly up to the moment of le tting 
go the anohor was the fault of the p ilo t alone, any
th ing  done wrong after that moment would no doubt 
be the fau lto f the crew.and anything done in  le tting  
i t  go was the action of the crew, and the question if  
they did or did not execute the order properly is 
one o f seamanship, and for our assessors to decide. 
We therefore follow a practice, which I  wish were 
more done in  the A dm ira lty  Court, o f reading out 
the questions and answers put by us to them, so 
that the parties may know how much of the decision 
is due to them, and how much to us. The question 
we have put to them is that, taking fo r granted 
the anchor to be placed as described, was the fact 
o f the anchor catching in  the bobstay due to a 
want of reasonable sk ill and care on the part of 
those whose duty i t  was to lower i t  ? They have 
answered tha t in  the ir opinion there was no want 
o f reasonable sk ill and care, and tha t the catching 
o f the anchor in  the bobstay was an accident.

On all of these grounds I  am of opinion tha t there 
was no fault on the part of the master and crew of 
the Bigborgs M inde, and that the negligence on 
board the Bigborgs M inde, which cauBed the 
collision, was that of the pilot, and as we consider 
the flyboat to blame on the facts, both vessels 
must be held to blame for this collision, bu t the 
owners of the Bigborgs M inde  are exempt from 
lia b ility  through the fa u lt being tha t of the com
pulsory pilot.

Cotton, L.J.— Having looked carefully at the 
sections of the Act, I  am of opinion that, on the con
struction of sects. 22, 36, and 41, pilotage was 
certainly compulsory on the Bigborgs M inde. I  
agree, also, that the change of pilots does not 
make the pilotage less compulsory.

B owen, L.J. concurred.
M ay  1.—The defendants applied to the court to 

know how the costs were to be borne.
P hillim ore , fo r the appellants.—Although i t  has 

been la id down by th is court in the case of The 
Hector (ante, p. 101; 48 L .T . Rep. N.S. 890; 52 L.J. 
51, P. D. & A.), tha t where both ships are held to 
blame there shall be no costs, yet th is case 
materially differs from The Hector. We have here 
made no counter-claim, and have established the 
plea of compulsory pilotage. We are, therefore, 
entire ly successful. In  The Hector the owners of 
The Hector counter-claimed, and were therefore 
only partia lly  successful in  the Court of Appeal.

H a ll,  Q.C., fo r the plaintiffs (respondents).— 
The rule la id down in The Hector was absolutely 
general, and the present case is no exception.

B bett , M.R.—No costs w ill be given on either

side, here or in the court below. Both vessels 
were to blame. I t  is a fixed rule of Adm ira lty  
procedure, both in the court of firs t instance and 
in  the Court of Appeal, tha t in  such cases there 
should be no costs on either side. That rule is 
not altered by the fact of the fault on one of the 
vessels being solely the fau lt of a compulsory p ilo t 
in  charge.

Solicitor for the p laintiffs, 0. A . Glulow. 
Solicitors fo r the defendants, P ritcha rd  and 

Sons.

Thursday, June 7, 1883.
(Before B rett, M.R., L indley and Put, L.JJ.)

T jie H ope, (a)
S o lic ito r’s lien f o r  costs— Settlement by parties— 

Collusion— Wages action—Practice.
I n  a wages action, where the defendants effect a 

settlement behind the back o f the p la in tiff 's  soli
c itor, and the p la in tiffs  f a i l  to pay the ir solic itor’s 
costs, the so lic itor cannot obtain an order tha t the 
defendants should pay his costs, unless he show 
clearly that in  m aking the compromise there has 
been collusion between the parties w ith  the in ten
tion o f depriving h im  o f his lien.

T his was an appeal from  an order of S ir Robert 
Phillimore, made in  chambers, in  an action for 
seamen’s wages and damages for wrongful dis
missal, by which he ordered tha t the defendants 
should pay the taxed costs of the action to the 
plaintiffs’ solicitors.

The action was commenced on the 17th Jan. 
1883, in the Liverpool d istrict registry, by the 
plaintiffs, two seamen, against the owners of the 
ship Hope, and on the 19th the defendants’ soli
citors gave an undertaking to appear. On the 22nd 
the plaintiffs accepted 5J. each from the defendants 
in  settlement of the ir claim and costs, and there
upon left the country w ithout paying the ir soli
citors their costB. The plaintiffs’ solicitors then 
made an application to the d istrict registrar at 
Liverpool for an order that the defendants should 
pay the ir taxed costs, alleging that the settlement 
had been made “  behind the ir backs.”

The Liverpool Registrar referred this application 
to S ir Robert Phillimore, who ordered that the 
defendants should pay the taxed costs of the 
pla intiffs ’ solicitors.

From this order the defendants now appealed.
Bigham  fo r the defendants (the appellants).— 

The pla intiffs ’ solicitors, in order to j  ustify this 
order, must show that i t  was effected fraudulently, 
w ith a view of depriving them of the ir costs. Of 
th is there is no evidence. I t  has nowhere been 
decided that parties, after they have employed 
solicitors, may not compromise, provided such com
promise be bond fide. A ll  the authorities upon 
the point support this contention :

Brunsdon v. Allard, 2 B. & E. 19 ;
Sullivans v. Pearson ; Ex parte Morrison, L. Rep. 4 

Q.B. 153; 19 L. T. Rep. N. S.430;
Nelson v. Wilson, 6 Bing. 568;
Clarlc v. Smith, 6 Man. & G. 1051 ; 13 L.J. 97, C.P. 

N asm ith  for the solicitors.—The appellants must 
show that the learned judge took a wrong view of 
the evidence before him. The fact that the parties 
on one side to th is settlement were sailors is 
suggestive that after the sailors got the money

(a) Eaported by J . P. Aspixaal and F . W . Baikes Esqr*.,
I Barriaters-at-Law.
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they would be at very lit t le  trouble to pay their 
solicitors. Sailors belong to a m igratory class. 
The ways of sailors were well known to the 
defendants, who were shipowners, and who should 
not therefore have put the sailors in  a position to 
defraud their solicitors.

B rett, M.R.—We have some difficu lty in  
dealing w ith this case, seeing that i t  was taken 
by Sir Robert Phillimore in  chambers, where the 
learned judge had not the advantage of having 
the authorities on the point cited to him. I  do 
not th in k  we can differ from  the judge merely on 
the ground that he took a wrong view of the 
evidence. We differ from him  in tha t he decided 
this case on wrong legal principles in holding 
that, i f  a compromise is made between the parties 
to the cause w ithout the knowledge and 
acquiescence of the plaintiffs’ solicitors, the 
defendants should pay the plaintiffs’ solicitors’ 
taxed costs. There is strong evidence to show 
that the compromise was made w ithout the 
knowledge or acquiescence of the p la in tiff’s 
solicitors, and that the defendant knew that the 
pla intiffs had employed solicitors. The cases 
which have been cited to us show that the mere fact 
that a compromise has been effected w ithout the 
knowledge of the solicitor is not sufficient; but 
that i t  must be further shown clearly that there 
was the intention in the minds of both of the 

arties to deprive the plaintiffs’ solicitors of their 
en fo r costs. I t  seems to me that in  this case 

there is absolutely no evidence of such collision, 
or that i t  was in the minds of the defendants to 
deprive the pla intiffs ’ solicitors of the fru its  of 
what they had done. We are asked to say that 
tha t is the necessary inference to be drawn from 
a settlement of th is k ind having been made by 
sailors w ith shipowners. B u t there is no rule of 
law that sailors are to be presumed to be cheats, 
nor is there any evidence at all as to that. This 
case, therefore, has not been brought w ith in  the 
ru le laid down in  the cases which have been cited, 
and th is appeal must therefore be allowed,

B in d ley , L.J.—I  also th ink  that this order must 
be discharged. I  do not th in k  that there is any 
difference in the principles to be applied to cases in 
the Adm ira lty  Division, and to those in  any other 
divisions of the H igh  Court. I t  seems to me that 
there is not any rule or practice which prevents 
parties effecting a compromise w ithout the in te r
vention of their solicitors. Therefore a litigan t 
who employs a solicitor in  the ordinary way can 
compromise the action ; but th is principle or rule 
has been engrafted upon that, namely, that the 
compromise must be honestly effected, and not for 
the purpose of cheating the solicitors. The general 
rule is correctly stated in  Archbold’s Practice 
(13th ed., pp. 142, 143), where, after referring to 
the solicitors Act 1860 (23 &  24 Y ict. c. 127), 
s. 28, which enables the court to make a charging 
order upon property recovered or preserved 
through the instrum entality of the solicitor, i t  is 
stated that a “  solicitor has also, i t  is said, a lien 
fo r his costs upon a judgment recovered by his 
client, or upon money or costs awarded or ordered 
to be paid to him in a cause in  which the solicitor 
was employed; and this even though the client 
uad previously become a bankrupt. This lien, 
however, is in  tru th  merely a claim to the 
equitable interference of the court.”  Then i t  runs 
on thus, which I  th ink  is righ t, “ the court

[Q.B. Div.

w ill exercise this equitable interference when the 
solicitor |has given the opposite party or his 
solicitor notice of his lien, and tha t he claims the 
amount payable to his client to be paid to him in  
the firs t instance ; in  which case the opposite 
party w ill at his peril pay the client, or release 
the claim, or compromise i t  w ithout the assent 
of the solicitor. So the court w ill exercise it, 
though no suoh notice has been given in  cases 
where i t  is clearly made out that there has been 
some collusion or fraudulent conspiracy between 
the parties to cheat the solicitor of his costs. B ut 
unless such notice be given, or there has been 
such collusion or fraudulent conspiracy, the 
client, although he sues in  fo rm a  pauperis, may 
compromise w ith the other party, and give him a 
release without the intervention of his solicitor.”  
In  support of every one of these propositions a 
number of authorities are therein cited. Here 
there is no evidence that i t  was the intention o f 
the parties to defeat the plaintiffs’ solicitors of 
the ir lien fo r costs, and we cannot presume tha t 
sailors are cheats.

F ry, L.J.—I t  appears to me that the law which 
governs th is case was correctly la id down by 
Tindal, C.J., in  Nelson v. W ilson (ub i sup.), 
when he says tha t “  i t  is undoubtedly competent 
for the party to settle the case w ithout the in ter
vention of his attorney; and i f  the attorney 
proceeds in  order to secure his costs, he is bound 
to make out a clear case of fraud between the 
p la in tiff and defendant to deprive him of such 
costs.”  In  my opinion the pla intiffs have failed 
to establish such a clear case of fraud in  this case. 
I  therefore th ink  the order was wrong, and this 
appeal must be allowed. Appf)al

Solicitors fo r plaintiffs, Speechly, M um ford, and 
Landon, agents for J. W. G arr and Tomkies, 
Liverpool.

Sol citors fo r defendants, W. W. Wynne and 
Sons, agents fo r H . Forshaw  and Hawkins, 
Liverpool.

HIGH COURT OF JUSTICE.
Q U EEN ’S BEN C H  D IV IS IO N .

M arch  10 and A p r i l  5,1883.
(Before R ay, J.)

D ormont v. F urness R ailw ay  Company, (a)

H arbour au tho rity—Sunken wreck—D u ty  to re
move obstacle to navigation— Removal o f Wrecks 
Act 1877 (40 Sf 41 Viet. c. 16), s. 4— Action  
against harbour au tho rity  fo r  in ju ry  caused to 
p la in t if f ’s ship by sunken wreck.

The p la in tiffs ’ ship was in ju re d  and sunk by s tr ik 
ing  against a sunken wreck in  P ie l Channel, a 
channel leading in to B arrow  harbour. The 
defendant company had, under local Acts, power 
to remove wrecks and obstructions fro m  the 
channel in  question. They were also, by v irtue  
o f those Acts, the harbour au thority  w ith in  the 
meaning o f the Removal o f Wrecks Act 1877. 
The defendants had taken possession o f the wreck 
a few  days before the p la in tiffs ’ vessel struck upon 
i t ,  and had p a r t ia lly  removed i t  when the acci
dent happened. The p la in t ifs  sued the defendant 
company fo r  the damages caused by the accident,
(a) Reported by J. O. A lexander, Esq., Barrister-at-Law.
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and i t  was admitted that, i f  responsible, they 
were g u ilty  o f negligence.

Semlle, the defendants were not responsible fo r  the 
damage occasioned under sect. 4 o f the Removal 
o f Wrecks Act, as the language o f the section is 
permissive, and could not be read as imposing a 
duty upon harbour au thorities ; nor had they 
rendered themselves respsonsible by tak ing posses
sion o f the wreck.

B y  one o f the local Acts the defendants were em
powered to receive a certain proportion o f the 
ligh t dues from  ships entering P ie l Channel, 
and those dues were to be applied fo r  m ain
ta in ing , im proving, regulating, and buoying the 
channel.

Held, tha t this cast upon the defendants an ob li
gation to remove the obstruction, and to take the 
necessary means fo r  w arn ing vessels away fro m  
i t ,  upon the p rinc ip le  o f  Mersey Board v. Gibbs 
(14 L . T. Rep. N . 8. 677; L . Rep. 1 H . L .  93). 
and that on th is  ground the p la in tiffs  were 
entitled to recover.

D ic ta  in  The Douglas (47 L . T. Rep. N . S. 502, 
5 Asp. Mar. Law Cas. 15 ; 7 P. D iv . 151), as 
to the effect o f section 4 of the Removal o f Wrecks 
Act, doubted.

T his was the farther consideration o f an action 
tried before Kay, J. and a special ju ry  at L ive r
pool. A t  the tr ia l the amount of damages was 
agreed, and a verdict taken, subject to the ques
tion whether the defendant company was liable. 
The facts of the case, and the statutory enact
ments bearing upon them, are sufficiently set out 
in  the judgment.

O ully , Q.C. and ITenn Collins (W . R. Kennedy 
with them) for the plaintiffs.—The action is 
brought against the defendants as being the 
harbour authority for the port of Barrow, who are 
authorised by the ir local Act to take tolls from 
ships approaching w ith in  the prescribed lim its of 
the ir harbour; under these circumstances they 
are subject to a common law obligation to keep the 
approaches to the harbour in  a safe condition for 
those whom they invite to use it. Even i f  they 
are not otherwise liable under the local Acts, as 
we contend they are, they have at a ll events 
rendered themselves liable by taking possession 
of the w reck:

Winch v. Conservators of the River Thames, L. Rep.
9 C.P. 378;

Forbes v. Lee Conservancy Board, 4 Ex. D iv. 116. 
The rule applied in these cases is really that 
which the House of Lords acted upon in 
Mersey Board  v. Oibbs (14 L . T. Rep. N. S, 677; 
2 Mar. Law Cas. 0 . S. 353; L . Rep. 1 H . L. 
93). The principle of tha t decision covers 
the present case, as the defendants receive 
the tolls and are bound to apply them in buoying 
the harbour. Another question is, whether the 
defendants are not liable under the Removal of 
Wrecks Act (40 & 41 V iet. c. 16), s. 4. We 
contend tha t that section throws upon the defen
dants, who are the harbour authority under the 
Act, the duty of in itia ting  proceedings, for 
neglect in  the performance of which they are 
liable, or at all events that they become liable 
under that section when they have initiated pro
ceedings, as was the case here. The word “  may ”  
in  that section is to be read as “  must,”  i t  confers 
on the harbour authority the rig h t as against 
the owners of the wreck to take possession of i t

although i t  has not been relinquished, and this 
accounts for the use of words which are p r im d  
facie permissive only. The dicta of B re tt and 
Cotton, L.J.J., in The Douglas (47 L. T. Rep. N.S. 
502; 5 Asp. Mar. Law Cas. 15; 7 P. D iv. 151), 
are in  favour of this view.

C. Russell, Q.C. and Aspland fo r defendants.— 
The pla intiffs ’ vessel was not going into Barrow 
harbour, but into Piel, and the defendants there
fore incurred no duty towards her, as they are 
expressly prohibited from levying dues beyond 
the lim its  of Barrow harbour, and this ship 
would not have paid them any dues at all. The 
only power given to the defendants in  respect of 
Piel harbour is tha t vessels using that harbour 
pay 3d. per ton per annum in respect of lig h t 
dues, and that sum is paid into a fund, of which 
any surplus which may remain after certain pay
ments thereout come into the hands of the defen
dants. This brings the case directly w ith in the 
decision of Forbes v. Lee Conservancy Board (ubi 
sup.). The Act does not impose any duty upon 
the defendants w ith regard to the navigation of 
the channel, and there must be a duty imposed 
before they can be made liable:

Collis v. Selden, L. Rep. 3 C. P. 495.
The word “ may ”  is used throughout the statutes 
relating to the removal of wrecks in  such a way 
as to show that i t  was intended only to confer on 
harbour authorities discretionary powers w ith 
regard to the subject, to be exercised or not, as 
they may th ink  proper. The observations of B re tt 
and Cotton, L.JJ. in  The Douglas are merely 
obiter dicta, quite unnecessary for the decision in 
that case.

G ully , in  reply, referred to White v. Crisp  (10 
Ex. 312), as showing the duty of th# owner of a 
sunken wreck to do everything in  his power to 
warn other vessels off, and that his responsibility 
ceases on abandonment.

Cur. adv. vu lt.

A p r i l 5.—K ay, J.— On the 8fch Sept. 1882 the 
pla intiffs ’ sloop, the Agnes, was making her way by 
Piel Channel to Piel harbour, near Barrow, when 
she struck upon a sunken wreck, and was so much 
injured that she went down. The wreck was a 
ship called The Brothers which had sunk in  
that place on the 19th July 1882. The place 
where The Brothers sank is outside the 
harbour of Barrow, but is in  the channel leading 
to that harbour, and leading also to Piel harbour. 
The defendauts, the Furness Railway Company, 
have a certain authority over both the harbours 
and the channel leading to them, and i t  was 
adrqitted upon the tr ia l of this action that, i f  it  was 
their duty io  remove the wreck of The Brothers 
or to protect ships coming up the channel from 
the danger of running upon it, the defendants had 
been gu ilty  of negligence, and the amount o f 
damage was agreed. I t  was also admitted that 
upon the 3rd Aug. 1882 the defendants took posses
sion of the wreck of The Brothers and pro
ceeded to remove it, and they had partially done 
bo by the 8th of that month.

I t  is argued that under the Acts of Parlia
ment which relate to the matter a duty to 
protect ships against this wreck was thrown 
upon the defendants; and secondly, that, 
even if  that were not so, by taking posses
sion and commencing to destroy i t  they have
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assumed that duty, and are therefore liable. There 
is  no evidence as to how The Brothers was 
sunk— whether by negligence of the master or not. 
I  th ink  I  must in fe r that after being sunk she was 
abandoned by the owner. By a statute passed in 
1863 the harbour of Barrow was vested in  the 
defendants, the Furness Bailway Company, and 
sect 14 defined the lim its  of the harbour and 
provided that the company should have ju risd ic
tion over Piel harbour and Piel Channel beyond 
these lim its, “  for the purpose of maintaining, im 
proving, regulating, and buoying the said harbour 
and channel ”  to a point there mentioned as Helps- 
ford Scar, which is further seawards than the 
place where this accident occurred; but i t  was 
fu rthe r provided that such powers should not con
fer on the company the rig h t to levy dues or rates 
beyond the lim its of the harbour of Barrow, and 
tha t the defendants should not in  anywise impede 
the present access to Piel harbour, or diminish or 
affect in  any way its present use, conveniences, 
privileges, or immunities as a harbour of refuge. 
By another A ct passed in 1879, reciting that 
section, i t  was provided that the powers of the 
harbour master should comprise and include the 
harbour of Barrow and Piel harbour and Piel 
Channel beyond the place of this accident, but that 
nothing in the Act should confer upon the 
company the righ t to levy dues or rates beyond 
the lim its  of the harbour of Barrow; and by sect. 
29, after certain deductions, one-half of the residue 
o f certnin lig h t duties, to which ships entering or 
leaving Piel harbour or Piel Channel were liable 
to contribute, were to be paid to the defendant 
company, and to be applied by them in  “  maintain
ing, buoying, ligh ting , regulating, and improving 
Piel harbour and Piel Channel as far as Helpsford 
Scar, and for no other purpose.”  The 17th bye-law 
gave the harbour master power to remove wrecks 
and obstructions, and to retain anything so 
removed to defray the expenses of such removal. 
In  1877 there was passed a general A ct to 
facilitate the removal of wrecks obstructing navi
gation. Sect. 4 provides, “  where any vessel is 
sunk, stranded, or abandoned in  any harbour or 
tida l water under the jurisd iction of a har
bour or conservancy authority, or in  or near 
any approach thereto, in  such manner as in  
the opinion of the authority to be, or be 
like ly  to become, an obstruction or danger 
to navigation in that harbour or water, or in any 
approach thereto, the authority may take pos
session of and raise, remove, or destroy the whole 
or any part of the vessel, and may l i f t  or buoy 
any such vessel or part un til the raising, removal 
or destruction thereof, and may sell, in  such 
manner as they th ink  fit, any vessel or part so 
raised and removed, and slso any other property 
recovered in  the exercise of their powers under 
th is Act, and may out of the proceeds of such 
sale reimburse themselves for the expenses in 
curred by them under this Act, and shall hold 
the surplus, i f  any, of such proceeds in  trust for 
the persons entitled thereto.”  Sect. 5 gives a 
sim ilar power to the general lighthouse authorities 
fo r that part of the IJnited Kingdom in  or near 
which the wreck is situate if  there is no harbour 
or conservancy authority having no power to 
remove the same. I t  is argued tha t the 4th 
section of this statute, although in  terms per
missive, imposes a duty upon the harbour or 
conservancy authorities, and this argument is to 
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some extent strengthened by the 3rd section, 
which defines harbour and conservancy authority 
as including a ll persons or bodies of persons 
intrusted w ith  the duty or invested w ith  the 
powers of improving harbours or tidal waters. 
In  the case of an authority intrusted w ith  such 
duty at least i t  may be plausibly argued that this 
addition to their powers implies an additional 
duty. On the other hand, if  sect. 4 imposes this 
duty upon a harbour authority, i t  is d ifficu lt to 
avoid the conclusion that sect 5 must impose a 
like  duty upon the lighthouse authority where 
there is no harbour or conservancy authority. In  
the case of The Douglas (uh i sup.), Brett, L .J. 
during the argument observed that the statute 
related to the performance of a public duty, and 
asked whether the word “  may”  in  sect. 4 was not 
to be read “  must.”  I  do not find anything to 
that effect in his judgment in  that case. Lord 
Coleridge declines to give an opinion upon the 
point, but Cotton, J.L. intimates that under that 
section i t  became the duty of the harbour master 
to remove a dangerous obstruction.

The reluctance of the court to construe permissive 
words in a statute as obligatory is shown by the lan
guage used by the noble Lords in  the case of Julius  
v. The Bishop o f Oxford (42 L. T. Bep. N . S. 546: 
5 App. Cas. 214), in  which the principal authorities 
on the subject are referred to and commented on. 
I t  is obviously a strong construction to treat per
missive words as imposing a serious obligation 
which, i f  neglected, may expose the body so em
powered to heavy damages, and I  should hesitate to 
hold on this ground alone that the defendants were 
liable. Nor do I  see, i f  the owners of The Brothers 
had not become by negligence or otherwise liable for 
the consequences of the ship being sunk in the Piel 
Channel, how the harbour authority by simply 
commencing to remove the wreck can be held to 
have incurred a duty not otherwise cast upon 
them. B ut by the Aot of 1879 the defendants 
were empowered to receive a certain proportion 
of the lig h t dues from ships entering Piel harbour 
and Piel Channel, and these dues were to be 
applied by them in maintaining, buoying, lighting, 
regulating, and improving Piel harbour and Piel 
Channel up to and beyond the place of the acci
dent. I t  seems to me that these words did impose 
upon them an obligation to remove such an ob
struction as this wreck, and to mark its  position 
by buoys u n til removed, and to apply whatever 
funds they m ight receive under the Act for that 
purpose, and on that ground I  th ink  the action 
against them must succeed. The case, in my 
opinion, comes w ith in the authority of The Mersey 
Docks Trustees v. Gibbs (ub i sup.), and judgment 
must accordingly be given for the plaintiffs for 
the agreed amount of damages, and for the costs 
of the action.

Solicitors for plaintiffs, Chester, TJrquhart, 
Mayhew, and Holden, agents for Bradshaw, 
Barrow-in-Furness.

Solicitors for defendant company, Tahourdins 
and Hargreaves, agents for S. H a rt Jackson, 
Ulverstone.

K
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Wednesday, M ay  30, 1883.
(Before P ollock, B. and L opes, J.)
Gullichsen  v . Stewart B ros, (a) 

Charter-party— Cesser o f L ia b il i ty  clause— B il l  
o f lading—“  A11 other conditions as per charter- 
p a rty .”

A  clause in  a charter-party, whereby the responsi
b ility  o f the charterer is to cease as soon as 
cargo is on board, the vessel holding a lien upon 
the cargo fo r  fre ig h t and demurrage, is not ap
plicab le to l ia b ility  fo r  demurrage at the po rt o f  
discharge ; and therefore a charterer, who is  also 
the consignee and receiver o f a cargo, under a 
b ill' o f lad ing  containing the words “ paying  
fre ig h t and a ll other conditions as per charter - 
p a r ty ”  is  not exempted by such clause from, 
l ia b ility  fo r such demurrage.

T his  was a special case stated by the parties 
pursuant to the Rules of the Supreme Court 
Order X X X IV ., r. 1, the following being the* 
material parts thereof:—

The pla intiff is a shipowner residing in  Norway 
and is the owner of the vessel Alette. The defen
dants are timber and general merchants, carrying 
on business at 3, Pen-court, Penohurch-street, in 
the c ity of London.

This action is brought to recover the sum of 
561. 13s. id ., fo r the demurrage of the said vessel.

On the 13th Dec. 1881, a charter-party was 
entered into between the plaintiff, through his 
agent, and the defendants, under which the Alette 
was to load from the defendants at Miramichi or 
Dalhousie a cargo of deals and battens, to be 
carried at a certain rate of fre ight to a safe port 
on the west coast of Great Britain. The charter- 
party contained the following clauses :

I t  is agreed that aB this charter-party is entered into by 
the charterers for account of another party, their respon
sib ility ceases as soon as the cargo is on board, the yesBel 
holding a lien upon the cargo for freight and demurrage 
The usual customs of each port to be observed by each 
party in cases where not specially expressed.

Seventeen days, Sundays and holidays excepted, are to 
be allowed the merchant (if the ship be not sooner 
despatohed) for lading, and for discharging cargo fifteen 
like days. Lay days to commence when ship is ready in 
a proper loading and discharging berth respectively; 
demurrage at the rate of fourpenoe per register ton per 
day to be paid to the ship i f  longer detained.

Messrs. R. A. and J. Stewart, o f Miramichi, 
shipped on the Alette, under the charter-party, a 
cargo of wood goods in two lots, one consisting of
401,000 pieces of palings, and the other of 20,523 
pieces of deal and deal ends, and 274,118 pieces of 
palings, and two sets of bills of lading were signed 
in  respect of the said cargo, one of them being 
fo r the 401,000 pieces of palings, and the other for 
the 20,523 pieces of deal and deal ends and the 
274,118 pieces of palings. By the said bills of 
lading the goods were made deliverable at the port 
of discharge on the river Mersey to the defendants 
or to their assigns, he and they paying freight 
and all other conditions as per charter-party.

The defendants, on the 28th June 1881, while 
the vessel was on her voyage, indorsed for value 
the firs t of the two bills of lading mentioned in 
paragraph 5 of this case (that is to say, the b ill of 
lading for 401,000 pieces of palings) over to 
Messrs. Banks and Ratcliffe, who had purchased 
these goods for 1941. 7s. id ., and on or about the 
7th Ju ly 1881, whilst the vessel was still on her

(a) Reported by J. Smith , Esq., Barrister-at-Law.
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voyage, they for value, viz., for 2101. 13s. Id., in 
dorsed on the second b ill of lading, mentioned in  
the said paragraph, the following words : “ Deliver 
to Messrs. Harrison, Robinson, and Co., the deals 
and deal ends, number in  all 20,523 pieces, con- 
tammg 247,08o superficial feet according to other 
side, and delivered such b ill of lading so 
indorsed, to Messrs. Harrison, Robinson, and Co., 
who had purchased the said 20,523 pieces of deal 
and deal ends for 2101.13s. Id .
,  Tu9 were the owners and receivers

the 274,118 pieces of palings, the remainder o f 
the cargo.

The ship was ready in  a proper discharging 
erth at Liverpool, and the dicharge~was com

menced on the 11th July 1881, and was not 
completed un til the 1st Aug. 1881, on which day 
he discharge of the whole cargo was completed, 

the  discharge of the said 274,118 pieces of palings 
was not completed u n til the said 1st Aug. 1881. 
( ih e  remainder of the cargo could not be dis
charged un til after the said 274,118 pieces had 
been discharged.) The said vessel was therefore 
detained five days beyond the said fifteen days. 
Ihe  detention of the vessel arose through no 
default of the ship.

The court is to have power to draw inferences 
of fact.

The defendants contend that the ir liab ility  
ceased on the cargo being shipped, and tha t the 
p la in tiff was bound to exercise his lien.

The question for the opinion of the court is, 
whether upon the facts above set out the defen
dants are liable. I f  the court find fo r the p la intiff, 
then judgment is to be entered fo r him for 
obi. 13s. id .,  and costs; but i f  the court find fo r 
the defendants, then judgment is to be entered 
for them with costs.

French for the plaintiff.—The p la in tiff is entitled 
to recover this demurrage from the defendants 
under the terms of the charter-party and b ill o f 
lading, The words of the b ill o f lading “  all 
other conditions as per charter-party ”  incorpo
rate the conditions of the charter-party as to 
demurrage, and the defendants therefore as con
signees are liable under them for this am ount:

Porte us v. Watney, 4 Asp. Mar. Law Cas. 34; 39 
L. T. Rep. N. S. 195 ; 3 Q. B. Div. 534.

I t  w ill doubtless be contended that, as the con
signees are in this case charterers also, they are 
exonerated from lia b ility  by the cesser clause, but 
this clause only exonerates the charterers from  
claims made against them in their character as 
charterers, and is not applicable to, and has no 
effect on, demurrage at the port of discharge. [H e 
was stopped by the court.

Fdwyn Jones for the defendants.—The defen
dants are not liable for this demurrage. They are 
not liable under the b ill of lading, for that 
contains no provision as to demurrage, and, as to 
the words, “  they paying fre ight and a ll other 
conditions as per charter-party,”  i t  was held by 
the Court of Appeal in  Forteous v. Watney (39 L . 
T. Rep. N. S. 195; 4 .Asp. Mar. Law Cas, 34;
"  Q- B- D iv. 534), that this language “  imports 
a liab ility  on the part of the consignee for 
demurrage co-extensive w ith the liab ility  of the 
charterer,”  and the decisions in  Wegener v. 
Sm ith  (15 C. B. 285; 24 L. J. 25, C. P.) 
and in Sm ith  v. Sieveking (4 B. & B. 945; 5
E. & B. 589 ; 24 L. J. 257, Q. B.) are to the same
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effect. In  this case the charter-party provides, 
“  that, as this charter-party is entered into by the 
charterers for account of another party, the ir 
responsibility ceases as soon as the cargo is on 
board, the vessel holding a lien upon the cargo 
for fre ight and demurrage.”  This clause clearly 
protects the defendants from any liab ility  for 
demurrage at the port of discharge, the shipowner 
having expressly discharged them, reserving a 
lien on the cargo fo r his own protection. In  Gray 
v. C arr (25 L. T. Rep. N. S. 215; 1 Mar. Law 
Cas. 115; L . Rep. 6 Q. B. 522) there was a 
cesser clause, “  the owners to have an absolute 
lien for a ll freight, dead freight, demurrage, 
and average,”  and the b ill of lading con
tained, as in the present case, the words, “  and 
a ll other conditions as per charter-party,”  and 
there the court held that the shipowners had a 
r ig h t of lien against the consignees for demurrage, 
but not for damages fo r detention at the port of 
loading. I t  was not argued in that case that the 
shipowner would have been entitled to recover in 
an action against the consignees apart from his 
lien. In  French v. Gerber (36 L . T. Rep. N . S. 
350; 3 Asp. Mar. Law Cas. 403; 1 0. P. D iv. 
737; 2 C. P. D iv. 247) i t  was held that the 
cesser clause discharged the charterers from 
liab ility  for g iving orders fo r the ship to 
discharge at a port which was not a good and 
safe port (contrary to the stipulations of the 
charter-party), Mellish, L.J. saying, “  the true 
construction of the charter appears to me to 
entirely exonerate the charterers in  respect of 
subsequent breaches.”  Apart from the express 
words of the b ill of lading there is no implied con
tract rendering the consignee liable to pay 
demurrage, since i t  is not stated in  the case that 
more than a fa ir and reasonable time was occupied 
in  discharging the sh ip :

Evans v. Forster, 1B. & Ad. 118;
Horn v- Fensusan, 9 C. &  P. 709.

Synnott, fo r French, in  reply.—There is no force 
in the argument that, because a remedy by lien is 
given, therefore the remedy by action for breach of 
contract is gone. [P ollock, B.—As you have not 
alleged that there was unreasonable delay in 
discharging the ship, you must show a breach of 
contract on the part of the defendants. We can
not reject the words of the b ill of lading, “ all 
other conditions as per charter-party.” ]  Those 
words incorporate the clauses of the charter-party 
existing at the time of the alleged breach. They 
incorporate, therefore, the conditions of the 
charter-party as to the mode of the discharge of 
the cargo, but do not incorporate the “ cesser”  
clause, which applies to the charterers in  their 
character as charterers only, and does not apply 
to them in the character of consignees and dis
chargers of the cargo. In  G ray  v. C a rr (1 Asp. 
Mar. Law Cas. 115; 25 L, T. Rep. N . S. 215;
L. Rep. 6 Q. B. 534, 540) Brett, J. says, 
w ith  respect to sim ilar words in  the b ill of 
lading in  that case, that they were “  satisfied by 
making them applicable to damages in  the nature 
of demurrage fo r any delay which may occur 
through the default of the consignee at the port 
of discharge.”  The words therefore only incorpo
rate the conditions of the charter-party which are 
applicable. The cesser clause is not applicable, 
because i t  is a personal clause, the sole object of 
which is to protect the charterer from personal

[Q.B. D iv.

liab ility  at the port of loading. This is clear from 
the observations of Cleasby, B. in  Gray v. Carr 
(ub i sup.). “  I t  appears,”  he says, “  clear to me 
that whether the demurrage days are occupied in  
the loading of the ship, or in  the discharge of it, 
the charterer is equally discharged from  personal 
liab ility  as soon as a sufficient cargo is loaded.”  
The clause therefore does not affect the liab ility  
of the defendants as consignees.

F dw yn  Jones called the attention of the court to 
Sanguine iti v. The Pacific Steam-Navigation Com
pany (3 Asp. Mar. Law Cas. 300 ; 35 L . T. Rep. 
N . S. 658; 2 Q. B. D iv. 238).

Pollock, B.—This action is brought to recover 
the sum of 56Z. 13s, 4d., claimed for demurrage 
upon the delay in  discharging a ship called the 
Alette, which was chartered under a charter-party 
of the 13th Dec. 1881, entered into between the 
shipowners and the defendants to load from the 
defendants at Miramichi or Dalhousie a cargo of 
deals and battenB to be carried at a certain rate 
of fre igh t to a safe port on the west coast of 
Great Britain. In  th is charter-party there was 
the usual clause as to the time to be allowed for 
loading and discharging the cargo, which was: 
“  Seventeen days, Sundays and holidays excepted, 
are to be allowed the merchant ( if the ship be not 
sooner despatched) for loading, and for discharging 
cargo fifteen like  days. Lay days to commence 
when ship is ready in a proper loading and dis
charging berth respectively; demurrage at the 
rate of fonrpence per register ton per day to be 
paid to the ship i f  longer detained.”  The cargo 
was duly loaded and forwarded to th is kingdom, 
and the b ill of lading under which the cargo was 
actually shipped contained the words, “ he and 
they (i.e., the defendants or their assigns) paying 
freight and all other conditions as per charter- 
party.”  Now, this amount is not claimed against 
the defendants for undue delay in  unloading the 
vessel, as in  the old case of R andall v. Lynch  
(2 Gamp. 352), because the p la in tiff in  his state
ment of claim does not put forward that as the 
ground of his claim. But the claim is for demur
rage due under the b ill o f lading, which refers in  
the manner I  have ju s t mentioned to the charter- 
party.

Le t us see, then, in  what way the consignee 
is liable under the b ill o f lading. This appears 
from the case of H arm an  v. Gandolph (Holt. 35), 
where i t  is said that “  the consignee by taking 
to the goods contracts w ith the owners of the 
vessel to perform the terms upon which they have 
undertaken to convey and deliver them.”  That is 
the way the contract arises. Now, in this case, 
the words of the b ill of lading “  paying fre igh t 
and all other conditions as per charter-party,”  
clearly incorporate into the b ill of lading so much 
of the charter-party as has reference to the receipt 
of the cargo, and the loading of the ship. This, 
however is not a claim for demurrage at the port 
of loading, but at the port of discharge, a fact 
which becomes important when we come to con
sider how much of the charter-party is incorporated 
into the b ill of lading. For there is in  the charter- 
party a clause which is called the cesser clause, 
and which ru n s : “  I t  is agreed that, as this 
charter-party is entered into by the charterers 
fo r account of another party, the ir responsibility 
ceases as soon as the cargo is on board, the vessel 
holding a lien upon the cargo fo r fre ight and

Gullichsen v. Stewart B ros.
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fw X  8 v, ^«^»»twperfcoÜyintemgiWethatthat clause should have full effect in  exonerating 
the charterers from all liab ility  for anything occur- 
mg after the shipment of the cargo, because it  is 
very reasonable that they should say that they, 
being agents for other parties, are not going to be 
liable fo r anything that occurs after shipment, the 
goods being always subject to the shipowner’s lien. 
Jiu t i t  does not follow because the charterer is 
freed from liab ility  at the port of discharge by 
that clause, that the shipowner’s r igh t to sue the 
consignee for fre ight and demurrage is displaced, 
in  answer to this, the defendants contend that i f  
you import the charter-party at all into the b ill of 
Jading you must import the whole of it, including 
the cesser clause. B u t in  this case the shipowner 
is not suing the defendant as charterer, but as 
assignee of the b ill o f lading, and the only part 
of the charter-party which is important at the 
present time is that which has reference to the 
delivery of the cargo, and to my mind i t  seems 
unreasonable, as a matter of commercial usage, to 
say that into whosoever s hands the cargo m ight 
come they would not be responsible personally 
for demurrage under the charter-party.

I  am of opinion, therefore, that the consignee is 
not less liable because he happens to be the charterer, 
the ground of his being released from liab ility  as 
charterer being found in his being agent for other 
parties But, apart from this consideration, we 
have the clear authority of Cotton and Thesiger
Î o V ' } \ FortP U8 v ' W atneV (39 L. T. Rep. N  g| 
195; 4 Asp. Mar. Law Cas. 34; 3 Q.B. D iv. 534) 
to r say ing that a provision sim ilar to that which is 
fourni m the b ill of lading in the present case only 
incorporates into the b ill o f lading so much of the 
charter-party as is applicable. I  th ink, therefore, 
that in this case there must be judgment for the 
plam tiiis w ith costs.

Loras, J.—I t  is important in this case to 
remember that this is a claim for demurrage not 
at the port of loading, but at the port of discharge 
and not against the defendants as charterers of 
the ship, but as consignees of the cargo ; and the 
question fo r us to consider is what is the contract 
entered into by the b ill of lading. That docu
ment contains the words » he and they paying 
fre igh t and a ll other conditions as per charter- 
party The charter-party, therefore, must be 
looked at, for i t  would be impossible for us not 
to give effeot to the words “ and all other condi
tions as per charter-party.”  Those words must 
be looked at w ith reference to what the charter- 
party contains. Now, i t  is ¡clear from the Judg
ments of Cotton and Thesiger, L , JJ. in Porteousv. 
Watney (ub i sup.), that these words only import 

into the b ill of lading such of the provisions of the 
charter-party as are consistent w ith the circum
stances of the case at the time when i t  becomes 
necessary to oonstrue the b ill of lading. We are 
bound, therefore, to incorporate the provisions of 
the charter-party as to demurrage, because those 
conditions are applicable to demurrage at the 
port o f discharge such as has arisen in this case; 
but i t  is equally clear that we cannot im port the 
earlier provisions of the charter-party, which run,

I t  is agreed that as this charter-party is entered 
into by the charterers for account of another party, 
the ir responsibility ceases as soon as the cargo is 
onboard, the vessel holding a lien upon the cargo 
fo r fre igh t and demurrage,”  for tha t provision has 
reference only to the time when “ the cargo is on

[A dm .

board, and has no application to the state of 
things at the port of discharge. I  th ink, therefore, 
that while the condition as to demurrage is ap
plicable to the circumstances of this case, that 
which only relates to the time when “ the cargo 
it. ° B, board ”  is not applicable, or, in other words, 
that the cesser clause has no application here,
a? ■ 7 -t. n i ba*' t ^ere should be judgment for the 
p la in tiff fo r 561. 13s. 4d. w ith  costs.

Judgment fo r  the p la in t if f.
Solicitors for the pla intiff, P. Venn and Go., fo r 

L/OiLiTiSf Robinson, and Go., Liverpool.
Solicitors for the defendants, Kearsey, Son, and 

Hawes.

PROBATE, D IVO R C E, A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
Tuesday, Jan. 30, 1883.

(Before S ir R. Phillimoke).
T he L iv ie tta . (a)

Salvage Derelict— Amount o f aw ard—Apportion
ment.

A  brig  on a voyage fro m  N orw ay to C ardiff, w ith  a 
crew o f nine hands, fe l l  in  w ith  a derelict brig  
ln  e m in e n t loss, between H e ligo land
and the Dogger Bank, and p u t a  mate and two 
hands aboard her, who shortly a fter endeavoured 
to regain the ir own vessel, but the ir boat was 
swamped and one o f the men d rifted  astern and  
was rescued by a fish ing smack. A fte r great 
M  a,nd ™uc.h hardship the two men n a v i
gated, the derelict in  safety to w ith in  a few  miles 
o j Dungeness when she was taken in  tow by a 
steamship and placed in  Dover B asin  

I n  consolidated actions o f salvage brought respec
tive ly  by the owners, master, and crew o f the 
brig, and, by the owners, master, and crew o f the 
steamship, the Court awarded one-half the value  
o f the property salved, out o f which three-fifths 
were apportioned to the salving brig. J J

T hese were consolidated actions o f salvage 
S  respectively by the owners, master and 
crew of the Norwegian brig  Julie, and by the 
°}7 neS  “ astor< and crew of the B ritish  steam-

cargo In d  frd g lT t“ 81 * *  ItaH an b riS L i v i e t l a ’  her 
The statement of claim on behalf of the owners 

master, and crew of the Ju lie  alleged their 
services to be substantially as follows :

35? i f “ 8 i egist,er’ Wa3- on the 13th 
A voririni 4- n  bound on a voyage from
Arendal to Cardiff, laden with a cargo of mining timbers 
and manned by a crew of nine hands all told On r t !
Bank and /  i t -“ ' ’ Whuen between *¿6 Doggerf S w  ¡I- Heligoland, those on board the Julie sighted a 
br g (which proved to be the Livietta) lying to there 
tho f  t 1,gbt ?ast« ly  wind. The mate and two h^nds of 

hav.*“ s  hoarded the Livietta, i t  was found she 
^ a, “ ,den i.Tlth ¡Wl0at> derelict and in a very crippled 

there bt 1D,g two and a ha!f f eet of water in the
ThedmateandPtb e t0kef  ’ pUmp geaT and no anchors, xue mate and the two hands set sail upon the Liv ie tta
w^ndPw ie®ded m °2mpany of Julie. Meanwhile the 
!”  d ha,d ' “ creased to a gale from the east with a high 
sea, and at 10 a.m. on the 14th of November those on 
tl?« hi-4 !6 fa r in g  to loao sight of the’ Julie  in

A ‘h e ro n s  weather, and fearing the Livietta would
the 7!m>/ftheT ate».Wa9 ;nereafiinK, determined to leave t he .L iv ie tta. In  attempting to do so, which involved

(O) Reported by J. P A s p h a lt . and F. W. B aik h s , Esqrs.7
Barristers-at-Law. * *
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great risk to the Julie by reason of her approaching close 
to the Livietta, the boat was swamped, and the mate and 
one hand succeeded in getting on board the Livietta again, 
and the other hand drifted astern in the swamped boat 
and was ultimately resoued by means of a lifebuoy by a 
fishing smaok. After several ineffectual attempts to 
Bend the Julie’s lifeboat to the assistance of the two men 
on the Livietta, the Julie endeavoured to keep by the 
Livietta, but lost sight of her during the afternoon. The 
Livietta was then with muoh difficulty navigated up the 
English Channel. A t 4.30 p.m. the North Hinder light 
was sighted, and at midnight the South Foreland light, 
the oourse being shaped for Dover and flareup lights 
being burned for a pilot or tug. By this time the water 
had increased to five feet, the wind had decreased, but 
Hie sea had got worse and was running very high. 
Towards morning on the 15th Nov., the wind having 
beoome more northerly, the Livietta drifted from the 
shore, and at 8 a.m. the Varne light was sighted. The 
Livietta was then tacked in towards the land, and at 
5-oon Dungeness was sighted, when in answer to a signal 
of distress the steamship Walton came off and towed the 
Livietta off Dover, when she was taken by a tug into the 
harbour, having at this time five and a half feet of water 
in her hold amidships.

After the Julie lost sight of the Liv ie tta  she experi
enced very bad and adverse weather, and in conse
quence of her being short-handed, by reason of the 
absence of the mate and two hands, the master and crew 
underwent muoh extra fatigue and exertion. She was 
three times driven back off the Lizard, and on the 23rd 
Nov. put into Falmouth as a harbour of refuge, having 
lost her lower foretopsail. She did not arrive at Cardiff 
t i l l  Dec. 16, having lost about 24 days, and being put to 
considerable expense at Falmouth. Those on board the 
Livietta when attempting to get back to the Julie lost 
their coats, boots, oilskins, and changes of clothing. In 
consequence they were constantly exposed to the weather 
aD~ kad no change, and their feet being uncovered 
suffered considerably. Except on one occasion they were 
unable to light a fire on board the Livietta or to cook 
them food. They had very little  to eat or drink, were 
unable to go to Bleep during the whole time they were on 
board the Livietta. and were in constant fear of founder
ing. In  rendering the said services the Julie inourred 
expenses to the amount of 631. 8s. 2d. The value of the 
Julie was about 20001.

The statement of claim on behalf o f the owners, 
master, and crew of the W alton alleged their 
services to be as follows :

The Walton, a steamship of 688 tons register, with 
engines of 99 horse power nominal, was, on the 15th Nov. 
1882 about noon off Dungeness, on a voyage from 
Algiers to Leith and Newcastle, with a cargo of esparto 
grass and a crew of nineteen hands all told. A t such 
time those on board the Walton sighted the Livietta, 
which was distant about six miles, bearing about S.S.E. 
and flying signals of distress. The sails were observed 
to be flying about in great confusion, and she was 
driving towards the French coast with her head to the 
Westward. The chief mate and four men from the 
Walton boarded the Livietta and found her in charge of 
two men from the Julie, who were much exhausted 
and in want of assistance. After some difficulty, and 
without assistance from the two men from the Julie, the 
Walton was made fast ahead of the Livietta, three men 
from the Walton remaining on board the Livietta to stow 
the Bails and make her ready for harbour. After about one 
bour’s towing two more hands were put on board the 
Livietta to assist, and at 4.30 p.m. the Walton arrived 
off Dover pier with the Livietta in tow, and the Livietta 
was taken into the basin by a tug for 101. A t the time 
of receiving the services, the Livietta and the two men 
on board of her were in a position of extreme danger. 
The men were too exhausted and had not strength 
enough to set her sails, which were in a state of con
fusion, she had no anchors, and her pumps were choked 
and useless. She had from Bix to seven feet of water in 
her hold, and her cargo of grain was wet and deteriorating 
rapidly.

By the consent of the cargo owners, the cargo 
was sold by tbe Marshal of the court for the sum 
of 13441., which was paid into court. An appear- 
ance was entered by tbe owners of the L iv ie tta

and of her cargo, and 5001. was tendered by the 
cargo owners, but refused as insufficient. The 
owners of tbe L iv ie tta  did not deliver a statement 
of defence.

Tbe ship had not been sold and the value had 
not been ascertained.

In  the statement of defence delivered on 
behalf of the owners of cargo, the allegations in  
the statement of claim on behalf o f the Ju lie  were 
admitted, save that the Ju lie  by reason of being 
short-handed was in  any way inconvenienced or 
put to expense, and that but for the services of 
the Ju lie  the Livietta. must have been lost; or 
that by reason of the services, the L iv ie tta  and 
her cargo were rescued and brought into a place 
of safety. W ith  respect to tbe services of the 
Walton, they were also admitted, except the 
allegation that at the time of the W alton’s ser
vices the L iv ie tta  and the two men on board her 
were in  a position of extreme danger.

Jan. 30.—The case came on before the judge 
on the pleadings, no witnesses being called.

G. Bruce for the owners, master, and crew of 
the Ju lie .—The services of those from the Ju lie  
were in the highest degree meritorious. The 
property salved was saved from certain destruc
tion, and in  rendering the services the salvors 
greatly imperilled their lives, and underwent 
most unusual exertions. The owners of the Ju lie  
have been put to great expanse by loss of time and 
damage to property. Under these circumstances 
500Z. is insufficient.

The Rasche, L. Esp. 4 A. & E. 127.
W. 6 . F . P h illim ore  for the owners, master, and 

crew of the Walton.—The Walton completed the 
service and so saved the L iv ie tta  and the lives of 
the original salvors. W ithout her assistance the 
L iv ie tta  would have been lost. Seeing that the 
values are small and the claimants many, a large 
proportion should be given.

B uckn ill for the owners of cargo on the 
L iv ie tta .—The tender is over one-third. The 
services of the two men from the J u lia  were no 
doubt meritorious, but not efficacious. The W al
ton only towed in  calm weather for about two 
hours.

J. P. Aspina ll, for the owners o f the L iv ie tta , 
stated that the owners of the ship would pay as 
salvage a sum bearing tbe same proportion to the 
value of the ship as that awarded against th r 
cargo bore to the value of the cargo.

Sir R obert P hillim ore .— I  pronounce against 
the sufficiency of the tender made by the owners 
of the cargo of the L iv ie tta  in  this case, and I  
award a moiety of the value of the property pro
ceeded against as salvage remuneration fo r the 
services rendered by the plaintiffs. Of this award 
I  apportion three-fifths to the owners, master, and 
crew of the Julie. The owners, master, and crew 
of the Walton w ill receive the remainder of the 
moiety, and I  allot two-thirds of this remainder 
to the owners of the Walton.

Solicitors for the owners, master, and crew of 
the Julie, Waddilove and N utt.

Solicitors for the owners, master, and crew of 
the Walton, Ingledew and Ince.

Solicitors fo r the owners of the cargo of the 
L iv ie tta , Waltons, B u lb , and Walton.

Solicitors for the owners of the L iv ie tta , Stokes, 
Saunders, and Stokes.
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F rid a y , A p r i l 27,1883.
______________ (Before B utt, J.)
T he Steamship Bentinck  Comp ant  L im ite d  v 

W .  H . P otter &  So n ; T he George R oper, (a) 
Collision—Launch— Necessary precautions—B iv  er 

Mersey.
The duty o f  persons in  charge o f a launch, 

to take reasonable precautions to w arn other 
vessels navigating the rive r before the vessel is 
launched, is to be construed as meaning that they 
are bound to take the utmost possible precau
tions.

Tugs in  attendance on a launch in  the rive r  
Mersey should be dressed w ith  flags and should 
give w a rn ing  to approaching vessels tha t the 
launch is  about to take place.

T his was a damage action in  personam instituted 
by the owners of the screw steamship Bentinck 
against the owners of the launch George Boper 
to  recover damages arising out of a collision 
between the two vessels in the river Mersey 
on the 10th Feb. 1883. The defendants counter
claimed.

The facts alleged on behalf of the p laintiffs were 
as follows: —  The screw-steamship Bentinck, 
belonging to the port of Whitehaven, of 555 tons 
register, and manned by a crew of seventeen 
hands all told, was, shortly before 1 p.m. on the 
10th Feb., proceeding down the river Mersey on 
the Cheshire side of mid-channel, bound on a 
voyage from Garston to Belfast w ith a cargo of 
coals. The wind was S., the weather fine and 
clear, and the tide last quarter flood, and a good 
look-out was being kept on board the Bentinck, 
which was being navigated at slow speed, stopping 
wheD necessary to avoid the craft in  the river. As 
the Bentinck came down towards Brunswick 
Dock, her engines were stopped to allow a steamer, 
the Merchant, coming out of Brunswick Dock to 
straighten down the river. The helm of the 
Bentinck  was put to starboard, so as to keep clear 
of the Merchant. The Merchant, however, star
boarded also, and thereupon these on board the 
Bentinck observed the launch George Boper 
coming across the river stern first, about 300 
yards off, and broad on the starboard bow. 
Previously to the launch being seen an order had 
been given to go slow ahead, but i t  was at once 
countermanded, and the engines of the Bentinck 
were immediately pu t fu ll speed astern, but the 
George Boper’s starboard side came in to  collision 
w ith the stem of the Bentinck and the Bentinck 
received considerable damage. The plaintiffs 
charged against the defendants (1) that the 
George Boper was improperly launched at a time 
when the river was not clear, and w ithout a 
proper look-out being had, or proper precautions 
being taken to see that the river was clear; (2) 
that a proper, sufficient, and usual notice or 
warning of the launch was not given before the 
launch, and proper steps were not taken to apprise 
those navigating the river that the launch was 
coming away; (3) that the George Boper was not 
furnished w ith a proper anchor, or w ith one ready 
for le tting  go, or i f  there was any such anchor 
ready, those on board and in  charge of her 
improperly neglected to use i t ;  (4) tha t the 
George Boper when she got in to the rive r was

(a) .Beported b y  J . P . A s f in a l ł , and P . W . B a ik e s , Esqrs.,
Barristers-at-Law.

not properly navigated or towed so as to avoid 
collision w ith the Bentinck-, (5) that the defen
dants were the builders of the George Boper, from 
whose yard she was launched, and they or the ir 
servants had the management of the launching 
operations ; and lastly, tha t the collision and the 
damage to the Bentinck was caused by the neg
ligence of the defendants and their servants.

The facts alleged on behalf of the defendants 
were as follows :—On the 10th Feb., the de
fendants, intending to launch the ship George 
Boper from the ir building yard, situated on 
the Liverpool side of the river Mersey, had 
taken a ll reasonable steps to indicate to vessels 
navigating the rive r that a launch was about 
to take place. Flags were displayed from poles 
on board the launch, and a large red flag, a 
usual and well-known signal on the Mersey that 
a launch is about to take place, was fly ing  at the 
end of the building yard. Two steam tugB were 
also in  the rive r opposite the yard, each fly ing a 
large burgee, which is also a well-known signal 
that they were in  attendance upon a ship about 
to be launched. I t  was high water about 1.10 
p.m., and i t  is a well-known rule that the launching 
of vessels takes place at slack tide (high water), 
and i t  was notorious on that day that the launch 
would take place at that time. In  these circum
stances, at about two minutes to 1 p.m., the river 
being clear of craft, the defendants launched the 
vessel, and, whilst she was crossing the river 
stern firs t from the Liverpool to the Cheshire side, 
those on board her observed the Bentinck (which 
they had previously seen nearly a mile distant) 
coming down the river. There was then plenty of 
room and time fo r the Bentinck to have avoided the 
launch, either by going ahead of her, or by easing 
or stopping and reversing; but the Bentinck, 
coming on apparently under a starboard helm, 
and w ithout taking any steps to avoid the launch, 
struck her w ith  considerable violence on the star
board side, doing her considerable in ju ry. Before 
the collision the Bentinck was loudly hailed to go 
astern.

The defendants charged the plaintiffs w ith (1) 
fa iling to keep a good look-out; (2) fa iling to 
ease or stop and reverse in  tim e ; (3) and w ith 
improperly and negligently om itting to keep out 
o f the way of the launch.

By way of counter-claim the defendants said :
1. They repeat the several allegations hereinbefore 

made.
2. The defendants have suffered great damage by 

reason of the collision, and have thereby made them
selves responsible, and have beoome liable to the owners 
of the launch for a large sum of money in respect of 
a breach of their (the defendants’) contraot with the 
owners, caused solely by the matters herein complained 
of.

The plaintiffs replied jo in ing issue on the 
defence, and denying that the defendants had 
suffered great damage by reason of the collision, 
or that they had made themselves responsible or 
had become liable to the owners of the launch for 
a large sum of money in  respeot of a breach of 
their contract w ith  the owners; and upon this 
reply issue was joined by the defendants.

A p r il 27.—The aotion came on fo r hearing, 
when viva voce evidence was given on both sides. 
The allegations in the statement of claim were 
substantially proved by the evidence fo r the 
plaintiffs. The defendants proved that they had
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conducted a very large percentage of the launches 
in  the rive r Mersey for upwards of twenty-three 
years, and had hitherto never met w ith  an 
accident, and that the mode of conducting a 
launch as alleged by them was their usual 
method.

Russell Q.C. (w ith him  W. 0 . F . Ph illim ore) for 
the plaintiffs.—I t  is la id down in  The Blenheim. 
(2 W . Rob. 421) and The Andalusian  (2 P. D iv. 231) 
what is the duty of those in  charge of a launch 
to take reasonable precautions. Reasonable pre
cautions in  the river Mersey can only be the 
utmost possible precautions. The precautions in 
the present case are manifestly insufficient, and 
the fact that the defendants have never before had 
an accident is immaterial.

M ybwrgh Q.C. (w ith him B u c k n ill) for the 
defendants.—I t  is unreasonable to  cast upon ship
builders the wide duty of taking the utmost 
possible precautions. I t  cannot be said that those 
precautions must be taken which the highest 
ingenuity can suggest. In  The Blenheim (uhi sup.) 
all that is required is reasonable notice, and in  
tha t case, where the oircumstances were very 
similar to the present, those in  charge of the 
launch were held free from blame. The defen
dants have conducted a very large number of 
launches for upwards of twenty-three years, and 
this is their firs t accident, which shows that 
hitherto the ir precautions have been sufficient.

Russell, Q.C. in  reply.
B utt, J.—This case does not to my mind present 

much difficu lty,and theElderBrethren take the same 
view as myself. Now the first question is, W hat 
is the duty of those in charge of a launch in  the 
river Mersey ? and this has been laid down in  the 
case of The A ndalus ian  (ub i sup.). I t  seems to 
me that I  am bound by that case. I  may say I  
entertain a view quite in  accordance w ith the law 
as laid down there, and I  have no hesitation in 
stating chat tha t is the law. I t  is given in these 
words : “  The law throws upon those who launch 
a vessel the obligation of doing so w ith  the 
utmost precaution, and g iv ing such a notice as is 
reasonable and sufficient to prevent any in ju ry  
happening from the launch; and, moreover, the 
burden of showing that every reasonable pre
caution has been taken, and every reasonable 
notice given, lies upon her and those managing 
the launch.”  M r. Myburgh said that this comes 
to a question of reasonable precautions as no one 
is bound to do more than take reasonable pre
cautions, but this is really no more than a change 
of terms. For what is a reasonable precaution in 
launching a vessel is in  fact the utmost pre
cautions under the circumstances. So, when you 
set a vessel going, w ithout engines or helm, and 
w ith  only a tug  to manage her, off the ways at the 
speed of seven knots an hour across the fairway 
of the river Mersey, the utmost precautions are 
certainly only reasonable. What, then, are the 
usual precautions P Now, I  venture to say that a 
usual precaution is to have one tug decorated 
w ith a show of flags. This is well known, certainly 
to a ll seamen, usually to mean that a launch is 
taking place. W hy this precaution should not 
have taken place in  this instance, I  am at a loss to 
conceive. I  am of opinion tha t they should be 
taken in  all cases of a launch in  the Mersey. The 
defendants chose to trust to something else. 
Properly enough, no doubt, there were two tugs

in  attendance, one at the yard, and one out in  the 
middle of the Mersey. Now, as to the decoration 
of the tugs. When I  refer to the evidence of 
M r. Potter, one of the defendants, I  find he h im 
self says that he thinks i t  is the custom to have 
more flags than one to show that the tugs are not 
engaged in  the ordinary way, and that something 
unusual is going to happen; and i f  that precaution 
had been taken i t  is clear the collision would not 
have taken place. In  The Andalusian  i t  was held 
tha t i t  was the duty of one or other of the tugs 
to give warning to approaching vessels. W hat, then, 
is the state of things here P The United Service, 
the tug ly ing  out in  the river, sees three vessels 
coming down a mile o f f ; she knows the launch is 
like ly  to come across their course, but, as they get 
nearer, takes no steps to warn them of the launch. 
This appears to me to be a clear neglect of duty, 
fo r this tug  m ight have steamed up and given 
warning to the approaching vessels. I t  further 
appears that Mr. Potter went to a place where he 
could see i f  the rive r was clear in  the v ic in ity, 
then descended to the platform and w ith in  two 
minutes, the launch, a vessel of great length and 
tonnage, was in  the water. M r. Potter was in  
ignorance that three vessels were coming down 
the rive r towards the place where the launch must 
go, and, not knowing this, he gives the order for 
the launch to be set off. Both the tug masters, 
however, were aware that three vessels were under 
way down the river, but they give no warning, 
which, as I  have said, is a neglect of duty. I  
cannot help th ink ing  that i t  is negligence on the 
part of those in  charge of a launch to set her 
going on the ways w ithout taking all steps to be 
certain tha t nothing is approaching the place of 
the launch at the time. [The learned Judge then 
considered the evidence w ith  regard to the navi
gation of the Bentinck, and fina lly pronounced 
those in  charge of the launch alone to blame.]

Solicitors for the plaintiffs, H i l l ,  D ickinson, 
Lightbound  and Go.

Solicitors fo r the defendants, Bateson, B rig h t, 
and W arr.

M ay  25 and June 26,1883.
(Before S ir J ames H annen, assisted by T r in ity  

M asters.)
T he Y an  Y ean , (a)

Salvage — Misconduct o f salvors — F orfe itu re  o f 
award— Counter-claim.

Where salvors, having taken possession o f a  de- 
re lic t vessel, whose crew had taken refuge o n  
board the salvors’ vessel, im properly refused to 
put back the crew or take the proffered assistance 
o f a tug, although they themselves had no local 
knowledge, and then brought the derelict to anchor 
in  an  im proper place, in  consequence o f w h ich  
she was lost, the Court, although the ship and  
cargo were subsequently raised, and realised
30751., refused to give any salvage remuneration, 
and condemned the p la in tiffs  in  costs, but d is 
missed the counter-claim fo r  damages.

T his was a salvage action in s titu ted  by  the owners, 
master, and crew of the steamship K irk s ta ll 
against the owners of the steamship Y an Yean, 
her cargo and fre igh t.

The plaintiffs alleged tha t on the 3rd A p ril the
(a) Reported by J. P. A s m s  a l l  and P. W. B a ie e s , Esqra.,

Barrisfcers-at-Law.
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K irk s ta ll, being close to Lavernock Point, fell in  
w ith  the Y an Yean, signalling fo r assistance. 
The crew of the Yan Yean took refuge on a cutter 
in  tow of the K irk s ta ll. Some of the crew of the 
K irk s ta l l then boarded the Yan Yean, and saved 
her from d rifting  on to Lavernock point, and took 
her towards Cardiff, and anchored her on Cardiff 
Plats. D uring the night, in  consequence of the 
severity of the weather, the Yan Yean dragged 
her anchor, came into collision w ith another vessel, 
and ultimately foundered. The Yan Yean was sub
sequently raised by her owners and brought into 
port.

The material allegations in  the statement of 
defence was that in  consequence of the negli
gence of the K irk s ta ll’8 crew in coming alongside 
the Yan Yean, those on the Y an Yean, fearing 
she would sink, jumped on board a cutter in  tow 
o f the K irks ta ll-, that the plaintiffs improperly 
refused to put back the crew of the Y an Yean, or 
to take the assistance of a tug, although they them
selves were not acquainted w ith the loca lity ; that 
the plaintiffs brought up the Yan Yean in  an 
improper and exposed place, in  consequence of 
which she sank, and so occasioned great expense 
to her owners; and that the plaintiffs were not 
entitled to any salvage remuneration.

The defendants claimed 2000Z. damages.
The further facts fu lly  appear in the judgment.
The value of the ship and cargo when raised 

amounted to 3075Z.
The action came on fo r hearing on v iva  voce 

evidence.
W. G. F . P h illim ore  for the plaintiffs.—In  this 

case life and property exceeding in  value 3000Z. 
have been saved. I f  the conduct of the salvors 
was improper, i t  must be crim inal before i t  would 
work an entire forfeiture :

The Atlas, Lush. 518 ; 1 Mar. Law Cas. 0. S. 235 ; 6 
L. T. Rep. N. S. 737.

There is no case in  which the conduct of the 
salvors, being analogous to the present case, all 
remuneration was forfeited. The refusal of the 
salvors to take the tug was a mere error in  judg
ment, not sufficient to work a dim inution, much 
less a forfeiture. Dr. Lushington in  The Charles 
Adolphe (Swa. 153) gave salvage where the salvors 
had refused to allow the master and crew to return 
to the ir vessel. I f  in  this case there was any 
negligence which diminished the value of the res, 
the salvors w ill suffer fo r it, as the court has a 
smaller value to make an award upon. But un
doubtedly the salvors are entitled to some award, 
seeing that the services have resulted in the pre
servation of a considerable property, w ithout 
which services the Yan Yean would have been 
surely lost. The evidence of misconduct must be 
conclusive, and the onus of proving i t  is on the 
defendants:

The Charles Adolphe Inhi sup.).

Kennedy for the defendants.—A ll that the Yan  
Yean required was a towage service, yet the 
salvors violently took possession of the vessel, 
and continued their services long after they were 
necessary. The salvors, knowing nothing of the 
locality, refused the assistance of the master of 
the tug  and of the master of the Y an Yean, both 
of whom possessed the requisite knowledge. In  
this case there are present criminal misconduct, 
negligence, and consequent loss, which, when

combined, are amply sufficient to work a tota l 
forfeiture of remuneration :

The Charles Adolphe (uhi sup.);
The Duke of Manchester, 6 Moo. P. 0. C. 91.

Independently of the refusal to take assistance, 
the consequent loss is alone sufficient to work a 
forfeiture. The A tlas  (ubi sup.) is not in  point, on 
the ground that remuneration should be given, 
because in that case there was no refusal to 
take assistance.

Cur. adv. vult.

June 26.— Sir J ames H ansen .—This is a claim 
fo r salvage. The casualty out of which this action 
arose took place as long ago as the 3rd A p ril 1881. 
The action was commenced on the 8th A pril, and 
was languidly pursued t i l l  March 1882, when the 
statement of defence and counter-claim were de
livered, and then, to ubo the language o f the clerk 
to the p la in tiff’s solicitors, the action “  fell asleep,”  
and so continued t i l l  i t  unfortunately occurred to 
the plaintiffs in February of this year to awaken it.

The facts are these. The K irk s ta ll, a screw- 
steamer of 238 tons register, was proceeding up 
the Bristol Channel to Newport with a cargo of 
pig iron. She had a p ilo t boat in  tow, which had 
been picked up in  a disabled condition. A t 
5 p.m. she was abreast of Lavernock Point, the 
wind blowing a fresh gale from the east, when 
she observed farther out in the Channel a vessel, 
which turned out to be the Yan Yean, a steam 
barge of 90 tons, bound from Port Talbot, near 
Swansea, to Bristol, laden w ith tin  plates. The 
Yan Yean had her head to the west; the sea was 
breaking over her, and she had become unmanage
able. Those on board of her were making signals 
for assistance by holding up a rope, indicating a 
wish to be towed. The K irk s ta ll endeavoured to 
approach her, and in  so doing by an accident, for 
which I  am advised, and th ink, no blame is im 
putable to the K irk s ta ll, the pilot cutter which she 
had in tow came in contact w ith the Yan Yean. 
The captain and a ll his crew in  alarm, immediately 
jumped on board the p ilo t outter, and the Yan  
Yean was le ft w ith no one on board. In  this con
dition she drifted inside of Lavernook Point to the 
north into comparatively smooth water, where she 
would have gone on shore on a hard beach, i f  the 
master of the K irk s ta ll had not ordered a boat to  
be lowered, in which the mate and two of his crew 
went to the Y an Yean and got on board of her. 
The evidence is conflicting whether an offer was 
made to the captain of the Yan Yean to take him 
on board M b vessel, and whether he refused. I  
am of opinion tha t no such offer was made; but 
that, on the contrary, the master of the Yan Yean 
requested to be taken on board, and that the mate 
of the K irk s ta ll refused to take him. Those in  the 
K irk s ta ll’s boat having boarded the Yan Yean le t 
go her anchor, and found that there was very lit tle  
water in the boiler. The boat was therefore sent 
back to the K irk s ta ll to fetch an engineer. The 
second engineer was accordingly sent, and when 
the boat was passing the pilot cutter, in which 
the master and crew of the Yan Yean s till were, 
the master again requested to be taken on board 
his vessel; but he was again refused. A part 
from the questions arising on this refusal, I  am 
of opinion that the K irk s ta ll had, up to this 
point, rendered valuable salvage services to the 
Yan Yean, fo r which she would have been entitled 
to substantial salvage remuneration. The second
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engineer of the K irk s ta ll attended to the boiler 
and engines of the Yan Yean, and she was soon 
in  a condition to steam towards Cardiff. W h ils t 
the Yan Yean was at anchor, a steam tug came 
np and offered to tow the Yan Yean to a safe place 
at Cardiff fo r 10Z. The mate of the K irk s ta ll 
refused to give more than 5i. He then took the 
Yan Yean towards Cardiff, and anchored her on 
the Cardiff Plats. There was no reason why she 
should not have been taken w ith in  the pier-head 
or the E ly  Harbour, in  either of which places she 
would have been in  safety. The Cardiff Plats 
where she was anchored is a place where small 
vessels are sometimes allowed to take the mud. 
B u t i t  is very exposed, especially to east winds; 
and I  am advised, and th ink  that, as there was 
nothing to prevent the Yan Yean being taken 
into a secure berth, i t  was negligent and unskilfu l 
to place her on the flats. On the n ight of the 
3rd A p ril the wind increased to a gale from the 
east, and the mate and the three men who were in  
charge of the Yan Yean, becoming alarmed, 
le ft her and took refuge on board a vessel called 
the Varna. The Y an Yean afterwards dragged 
her anchor to the edge of the drain, or passage 
through the flat, where she sank. The Yan Yean 
was afterwards raised at an expense of 125Z., but 
her cargo was seriously damaged by being under 
water.

In  these circumstances I  was asked to decree 
salvage remuneration. I  have already said 
that I  consider that valuable services were 
rendered by the mate of the K irk s ta ll and his 
companions in  going on board the Yan Yean 
and getting her anchor out before she ran ashore 
at Lavernock P o in t; but I  do not consider that 
there was any d ifficu lty or risk  in  doing this. 
The mate, however, was gu ilty  of very reprehen
sible misconduct in  refusing to take the master 
of the Yan Yean on board his ship. He was 
further not justified in  refusing the aid of the 
tug for so small a sum as 10Z., as he had not h im 
self the local knowledge which would have enabled 
him  to take the Yan Yean to a place of safety. 
I f  the mate had brought the Y an Yean into har
bour, I  have the authority of Dr. Lushington for 
holding that the refusal to take the master on 
board would not work a total forfeiture of salvage 
remuneration. But in this case there can be 
lit tle  doubt that the ultimate lossjarose from the 
mate’s refusal to restore the captain of the Yan 
Yean, or to  accept the aid of the master of the 
tug, from either of whom he m ight have obtained 
the local knowledge, which i t  is to be presumed he 
did not himself possess. I t  was laid down by the 
Privy Council in  the case of The Duke o f M an
chester (ub i sup.) that, i f  by the negligence of the 
salvors, a ship is led into peril as great as that 
from which she has been rescued, a ll claim to 
salvage is forfeited. In  this case I  am advised 
tha t the risk of total loss, i f  the Y an Yean had 
been allowed to d rift on Lavernock Point was 
great. But, on the other hand, i t  is a matter of 
the vaguest speculation whether the ship and 
cargo did not sustain as much damage from the 
sinking in  the “  drain ”  as would have resulted 
from taking the shore at Lavernock Point. As, 
therefore, the misconduct of the salvors was great, 
and has resulted in a loss which oannot clearly be 
seen to be less than that from which the vessel 
was saved, I  am of opinion that the plaintiffs are 
not entitled to salvage. I  do not. however, consider

that the circumstances call for the condemnation 
of the owners of the K irk s ta ll in  damage beyond 
the forfeiture of salvage; but, as I  th ink  that the 
action ought not to have been brought, the 
plaintiffs must pay the costs.

Solicitors for the plaintiffs, Ingledew  and Ince.
Solicitors fo r the defendants, Waltons, Bubb, and 

W alton.

A p r i l 28, 29, and M ay  2, 1883.
(Before B utt, J., assisted b y  T r in ity  M asters.)

T he M argaret, (a)
Collision— Thames Conservancy Bides, 1880, arts.

22 ¿r 23— Tide— B lackw a ll Point.
Where a steamship in  the r ive r Thames, having 

come out o f dock and being bound down the river, 
finds herself w ith  the tide against her on the bend 
o f any o f the points enumerated in  ru le  23 o f the 
Thames Conservancy Buies, where the rive r ha,s 
begun to curve round, and those on board o f her 
see another steamship in  the reach below p re 
pa ring  to round the po in t w ith  the tide, the f ir s t  
steamship is not bound by the 23rd  rule, as tha t 
only applies to the case o f a vessel not having  
reached tliepo int.

Where a vessel, proceeding down the rive r against 
a flood tide and about to round a p o in t under 
her p o rt helm, is bound to act under ru le  23 o f  
the Thames Conservancy Buies, she does not 
act inconsistently w ith  ru le  23 i f  she ports  
her helm in  compliance w ith  ru le  22.

T his was a damage action in  rem, instituted by 
the owners of the steamship Clan S inc la ir, 
against the owners of the steamship Margaret, to  
recover damages arising out of a collision between 
the two vessels off Blackwall Point in  the river 
Thames. The defendants counter-claimed.

The statement of claim, in substance, alleged 
as follows :—A t about 1.30 p.m. on March 9th, 
1883, the Clan S inc la ir, a screw steamer, of 1911 
tons register, and manned by a crew of seventy- 
five hands all told, le ft the South West Ind ia  
Dock in charge of a duly licensed T rin ity  House 
pilot. The Clan S in c la ir proceeded down the 
river in  tow of a steam-tug, being bound for Cal
cutta, v ia  Liverpool, w ith  a general cargo. The 
weather was fine and clear, the tide last hour’s 
flood, and running about two to two and a ha lf 
knots an hour, and the wind was a fresh breeze 
from the N.E. A  good look-out was being kept 
on board the Clan S in c la ir. A t about 1.34 p.m. 
the Clan S in c la ir was proceeding down the river 
about mid-channel, under her own steam and w ith 
the tug  ahead, at a speed of about three to four knots 
through the water, and was about to round Black- 
wall Point under a port helm. A  steamer, which 
proved to be the Margaret, was then seen by those 
on board the Clan S in c la ir  over the laud of Black
wall Point to be coming up the river, and bearing 
about three to four points on the starboard bow of 
the Clan S inc la ir. The Margaret appeared to be 
coming fu ll speed round Blackwall Point, as i f  
under a starboard helm, and as though she in 
tended to pass to the south of the Clan S in c la ir  
on her starboard side. When i t  was seen that 
the M argaret was rounding the point, the engines 
of the Clan S in c la ir were stopped and reversed

(a) Reported by J. P. A s p in a ll  and P. W. E a ik e s , Esqrs.,Harris terB-at-Law.
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fu ll speed, and the tow-rope of the tug  was slipped 
to enable the M argaret to pass to the south of the 
C lan S inc la ir, and on her starboard side, but the 
Margaret, when she approached the Clan S in c la ir , 
and was s till on her starboard bow, ported her 
helm and attempted to cross the bows of the C lan  
S in c la ir , and coming on at fu ll speed, struck the 
starboard side of the stem of the C lan S in c la ir 
w ith  her own port side abaft the midships, and 
did her great damage.

In  the statement of defence and counter-claim 
delivered on behalf of the defendants, the material 
allegations were as follows :—A t about 1.45 p.m. 
on March 9, 1883, the wind being about E.N.E., 
the weather fine and clear, and the tide in  the last 
quarter’s flood of about two knots force, the 
steamship M argaret, of 255 tons register, manned 
by a crew of fifteen hands, and laden w ith a general 
cargo, was steaming in mid-channel, up Bugsby’s 
Beach in  the river Thames, on a voyage from 
Boness to London. H er speed was from five to 
six knots an hour over the ground, her engines 
were at half speed, and a good look-out was being 
kept on board her. In  these circumstances those 
on board the Margaret saw the masts of the steam
ship Clan S in c la ir over the land at Blackwall 
Point, from half to three quarters of a mile off, 
and^ about three points on the port bow. The 
engines of the M argaret were pu t to dead slow, 
and shortly afterwards, when the hu ll of the C lan  
S in c la ir  was seen, the helm of the M argaret was 
ported and her whistle was blown one short blast, 
and her engines were stopped. A t  this time the 
C lan S in c la ir, which had a tug  attached to her, 
was on the southern side of the channel, in  such a 
position that i t  was proper for her and the 
M argaret to pass each other port side to port side. 
The Clan S inc la ir, however, canted, w ith her 
head to port as i f  under a starboard helm, and the 
tide took her on her starboard bow and she cast 
o ff her tug, and headed fo r the M argaret, causing 
danger of collision. When the two vessels were 
w ith in  a ship’s length of each other, the M argaret, 
which had hitherto been kept so as to pass on the 
port side of Clan S in c la ir, had her engines put 
fu l l  speed ahead and her helm hard-a-starboarded 
to swing her quarter off. B u t the Clan S in c la ir  
w ith  her stem took the port side of the M argaret 
abaft midships, doing her so much damage that 
she shortly sank. The defendants alleged tha t the 
p la intiffs had failed to comply w ith rules 14,22, and 
23, of the Buies and Bye-laws for the Navigation 
o f the B iver Thames.

In  the reply the plaintiffs joined issued on the 
statement of defence and counter-claim.

The Buies fo r the Navigation of the B iver 
Thames referred to are as follows:

14. Every steam-vessel when approaching another 
vessel, so as to involve risk of collision, shall slacken 

8hall stop and reverse i f  necessary.
, . M aen two steam-vessels proceeding in opposite 
directions, the one up and the other down the river, 

®;PPro®*ching one another so as to involve risk of 
collision, they shall pass one another port side to port

23. Steam-vessels navigating against the tide shall 
before rounding . . . Blackwall Point, ease thei: 
engines and wait un til any other vessels rounding th< 
point w ith the tide have passed clear.

A p r i l 28. The action came on for hearing before 
the judge, upon viva voce evidence. The mair 
■questions in  dispute were the speed of the respec
tive steamers, and the ir respective manoeuvres

after sighting one another. These questions are 
fu lly  dealt in the judgment,

Myburgh, Q.O. and Hollams (with them Bussell, 
Qp-'-) f?r  **he plaintiffs.—The navigation of the 
Clan S in c la ir was seamanlike, and in  compliance 
w ith  the Buies for the navigation ¡of the river 
Thames. Buie 23, as interpreted by the Court 
PL Appeal in  The  ̂ L ib ra  was not broken by 
The Clan S inc la ir. The circumstances in  
The L ib ra  (L. Bep. 6 P. D iv. 139; 4 Asp. Mar. 
Law Cas. 439’; 45 L . T. Bep. N. S. 161) differ in  
this material circumstance, that from the moment 
the Clan S in c la ir left the dock she was on the 
point, whereas in The L ib ra  the L ib ra  was coming 
down the reach which led up to the point. Hence 
the Clan S in c la ir  being always on the point, could 
only absolutely obey the rule by going backwards 
to the reach above the point. W hat she did, was 
to go at the slowest possible speed which would 
enable her to be under command, and by so doing 
she did her best to comply w ith the rule. The 
navigation of the M argaret was improper, and she 
alone to blame.

HaU, Q.C. and P hillim ore  for the defendants.— 
ih e  Clan S in c la ir clearly violated rules 22 and 23 
The decision in The L ib ra  lays i t  down that a 
steamship navigating against the tide on approach
ing any of the points named in  the rule, is to wait 
un til vessels approaching i t  w ith  the tide have 
passed clear of her, the waiting ship. Y et here 
those on the Clan S inc la ir, who avowedly see the 
M argaret across the point, keep the ir engines going 
and never attempt to wait.

B utt, J.— In  considering th is matter i t  is im 
portant to remember that these are two ships of 
very different sizes. The M argaret is a compara
tive ly small steamer of 255 tons n e tt ; the Clan  
S in c la ir is a screw steamer of 1911 tons nett, and 
she is 355 ft .  long between the perpendiculars. 
This la tter is the ship that comes out of the 
South West India Dock, practically where the 
curve of Blackwall Point begins, and she has to 
navigate down against tbe flood tide, having a tug 
to assist her. &

The first, and possibly the most serious, 
point that is made against her is th is : i t  is 
said that whatever else there may be in  the 
mode in which these vessels were navigated, the 
Clan S in c la ir  must be held to blame fo r dis
obedience of the 23rd rule of the Buies and Bye
laws for the Navigation of the B iver Thames. I t  
is said that she broke that rule, which provides 
that “  Steam-vessels navigating against the tide 
shall, before rounding Blackwall Point (for I  leave 
out a ll the other points), ease their engines, and 
wait un til any other vessels rounding the point 
w ith the tide have passed dear.”  Now i t  is 
ebar th is vessel never had her engines going 
other tha t at an extremely easy rate from the 
time she got into the river, and therefore in  one 
sense at a ll events she had eased, and she was 
going down very slowly. But then i t  is said that 
is not sufficient. I t  has been laid down, i t  is said, 
in  the Court of Appeal, that the meaning of the’ 
words of that rule are that a vessel going down 
against the tide, and meeting one coming up, 
must ease and bring herself practically to a stand
still, and so remain un til the vessel coming up 
shall have passed her, or so fa r to a standstill as 
this, that the vessel coming up shall have come 
round the point and have passed her (the vessel
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going down) before she has reached the point. 
The present Master of the Rolls, in  The L ib ra  
(ubi sup.), lays down the construction to be put on 
that rule in these words : “  A ll  that the 23rd rule 
sajs is, when it  is like ly  that they ”— that is, the 
two vessels—“  may meet on the point ” —that is. 
as I  understand it, anywhere in  the bend where 
there is a serious curve—“  the vessel which is 
going against the tide shall wait. I  th ink  the 
meaning is, that she shall so fa r check her speed 
as to prevent her coming np to the point at the 
same time when the other vessel would come 
there. The vessel going against tide is not only 
to wait un til the other has passed the point, but 
to  wait un til the other has passed her.”  Now, 
tha t is the interpretation put upon this rule in  
the Court of Appeal, and by one of the judges of 
the Court of Appeal, who of all others is most 
experienced in cases of this kind, and had I  not 
liked the decision in  th is case, but had I  enter
tained any doubt as to its accuracy, I  should feel 
myself bound explic itly to follow it. But as a 
m atter of fact I  have no hesitation about the 
matter, fo r I  th ink  i t  is entirely in  accordance 
w ith the true construction of the rule, and in  
■dealing w ith this case I  am not going to depart 
by a hair s breadth from what is there laid down.

But there is another question which arises, which 
is th is : Does this rule 23 apply to the circum
stances of this case P The rule clearly contem
plates two vessels in  different reaches, and the 
one coming down and the other coming up, sight
ing each other across the point, or i f  not across 
the point, at all events at a time when one vessel 
is in  one reach and the other in  the other, and it  
contemplates the vessel which has the tide against 
her stopping in  the reach where she is, un til the 
other has passed her. The words of the rule 
worthy of remark begin in  this w ay: “  Steam 
vessels navigating against the tide shall before 
rounding the p o in t; ”  tha t is to say, i t  assumes 
the case of vessels in different reaches and the 
measures are to be taken before coming to the 
point. Now the peculiarity in  this case is that 
th is large vessel, the Clan S in c la ir, has come out 
of the South West India Dock, and although I  do 
not say she comes out on the pitch of the point, 
or anything like it, yet she does comes out in  a 
position where she was originally on the bend, 
and where the river has begun to bend round, and 
unless she goes astern up the rive r towards 
London, instead of pursuing her way seawards, she 
can never get into the position contemplated by the 
rule. She cannot stop above the point altogether 
t i l l  the vessel coming up has rounded and passed 
clear of her. She is not, therefore, w ith in the 
letter of the rule, and I  do not th ink she is w ith in 
the sp irit of the rule. B u t this may be, that i f  
she is not in  a position to comply entirely and 
completely w ith the prescription of the rule, she 
may still, under the circumstances, do what she 
can to render obedience to that rule, that is to 
say, to ease and to wait in  the position in  which 
she finds herself. She cannot, as I  pointed out, 
w ithout going astern, wait in  the reach above the 
bend. The nearest compliance she can effect w ith 
the rule is to go very easy and wait all she can in  
the position in  which she finds herself. And if 
the Clan S in c la ir did that, I  th ink she w ill have 
given as much compliance and as much effect to 
the rule as she could do. Now I  th ink for the 
reasons which I  w ill give directly, she did that. 1

I  th ink i t  is clear that those in  charge o f her had 
the rule present to their minds at the time, and 
that they did what they could to comply w ith it. 
Now, let us consider for a moment, that being 
their intention, what they did to carry out that 
intention. I t  appears that the vessel had lit tle  
way on her from the first, and tha t she 
materially reduced it,  and had brought herself 
almost to a standstill at the time when 
this collision happened, and that is no less 
apparent from the strong evidence given on her 
behalf, than, as I  think, the bulk of the evidence 
adduced by those who represent the Margaret. 
One must not forget one thing. I t  is suggested 
that this vessel m ight have stopped almost im 
mediately outside the South West India Dock 
entrance, but a large steamer, 355 feet long, and 
of the tonnage this vessel is, cannot afford to lose 
way and get out of command in such a place as 
the river at Black wall Point. And although she 
had a tug in  attendance to assist her, i t  is al
most a necessity that she should keep her en
gines moving, and I  th ink, and the Elder 
Brethren agree w ith me in this, that tha t is 
about a ll she did on this occasion. [H is Lord- 
ship then discussed the evidence as to the speed 
of the Clan S inc la ir, and the nature of the blow 
inflicted on the Margaret, and came to  the con
clusion that the headway of the Clan S in c la ir  was 
practically off her at the time of the collision]. 
We think, therefore, that so far as a compliance 
w ith rule 23 is concerned, there was as much 
compliance w ith i t  as was possible fo r this big 
steamer, coming out where she did, and not 
having been navigated down the reach above, 
and that she was not in  fau lt fo r any disobedi
ence to that rule.

B u t then i t  is said rule 22 does not conflict 
w ith  that. I t  does not necessarily oonfliot 
w ith  it, but i t  would be rather hard to say 
that a vessel is not only to stop herself 
dead in the water, but also to use her helm 
effectually. I  am not venturing to find fault 
w ith  what has been said in  the case of The L ib ra  
(ubi sup.), but I  th ink  i t  is clear tha t those on 
the Clan S in c la ir thought i t  their duty to bring 
her as near to a standstill as possible. They 
ported their helm at the same time, and certainly 
there is no breach of compliance w ith rule 22 in 
porting your helm, because, i f  you can act under 
i t  at all, that is what you are bound to do. 
Therefore in  that respect we do not th ink  any 
blame whatever attaches to the Clan S inc la ir. 
rH is Lordship then discussed generally the 
navigation of both vessels, and came to the con
clusion that the Margaret had been recklessly 
navigated, and pronounced her solely to blame 
fo r the collision.]

Solicitors for the plaintiffs, Hollams, Son, and 
Coward.

Solicitors for the defendants, Freshfields and 
W illiam s.
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Thursday, M ay 24, 1883.
(Before S ir J ames H annen , assisted by T r in ity  

M asters.)
T he Sunniside . (a)

Salvage—Evidence—Loss o f profits—Damage— 
Practice.

I n  a salvage action evidence o f the loss o f p ro fits  
and damage sustained by the salving vessel is 
admissible as an element to be considered in  
aw arding rem uneration; but evidence o f loss o f 
profits is not to be taken in  ord inary  cases as a 
fixed figure always to be allowed as in  the nature  
o f damages. This ru le  does not apply w ith  the 
same force to actual damage sustained, (b)

Where the steamship 8., having broken down twelve 
miles east o f Scarborough, was, in  twenty-four 
hours, towed in to  the Tyne, at different intervals, 
by the steam trawlers M. and F . A . and the 
smack 8 ., and the master o f the smack 8. having 
entered in to  an agreement w ith  the master o f the 
steamship 8., whereby he was, f o r  the sum o f 
201. to procure assistance, had inform ed the 
traw ler M . o f the whereabouts o f the steamship 
8. only on condition in  sharing in  the salvage 
earned by the M., the Court, on a value o f 
10,5522. 9s. 2d., awarded to the M . 2001. in  
respect o f the salvage, and 1001. f o r  loss o f profits  
and fo r  repairs, to the S. 101. and to the F. A . 
701.

T hese were salvage actions ins titu ted  by the 
owners, master, and crew o f the steam traw le r 
M onarch; by the owners, master, and crew of the 
smack S ir iu s ;  and by the owners, master, and 
crew of the steam traw le r F ly in g  A rrow , against 
the owners of the steamship Sunniside, her cargo 
and fre ig h t, to  recover salvage award. The f irs t 
tw o actions were consolidated.

In  addition to the facts which appear in  the 
judgment i t  was proved that the master of the 
smack S irius, having fallen in w ith the Sunniside, 
agreed, fo r the sum of 202., to take a telegram 
ashore and send off a tug  to the assistance of the 
Sunniside; that he did send the telegram and 
en8a8ed a tug, the Monarch, but stipulated w ith 
the master of the Monarch that he should receive 
one-third of any salvage remuneration the 
Monarch m ight earn, and refused, unless his 
terms were accepted, to give the position of the 
Sunniside.

The value of the Sunniside was 10,0002., of her 
cargo 2932., and of her freight 2592.

G ully, Q.C. (w ith him B uckn ill) fo r the Monarch. 
J. P . A sp ind ll for the Sirius.
W. G. F . P h illim ore  fo r  the F ly in g  Arrow. 
Mgburgh, Q.C. (w ith  h im  J. Edge) fo r the 

defendants.
D uring the course of the hearing a question 

arose as to the admissibility of evidence as to the 
damage and loss of profit incurred by the Monarch, 
by reason of the services.

Myburgh, Q.G.— Such evidence is inadmissible. 
Salvors voluntarily give np their earnings and 
run the risk of damage, owing to the probability

(a) Reported by J. pT a s p is alT. and F. W. Baikes, Esara., 
.Bamsters-at-Law.
,, ^fhis Question lias been subsequently discussed by 
tbe Privy Council in the case of The Be Bay, post, p. 156. 
I t  is to be noticed that there Sir James Hannen delivers 
the judgment o f the Privy Counoil.—E d .

| of large remuneration i f  successful. In  awarding 
salvage these two elements are taken into con
sideration, and i f  two separate sums are awarded 
to compensate fo r loss of profit and damages sus
tained, the owners of salved property w ill be 
paying the salvors twice over in  respect of the 
same thing.

G ully, Q.C. and B uckn ill, contra.—In  order to 
enable the court to arrive at what sacrifices have 
been endured by the salvors, and so award due 
remuneration, evidence as to loss of profits and 
damage sustained should be adm itted:

The Norden, 1 Spk. 185 ;
The Salacia, 2 Hagg. 262.

S ir J ames H annen.—I  am of opinion that th is 
evidence ought not to be altogether excluded, 
although perhaps i t  ought not to be taken into 
consideration as an exact element of consideration. 
I t  is to be remembered that i t  materially assists 
the court in arriv ing at an adequate reward.

The evidence was then given, and after the 
various parties had been heard, judgment was 
given as follows:—

S ir J ames H annen .—The material facts to 
which 1 have to call attention are these:— 
On Nov. 7, at 10 a.m., the Sunniside, a steamer 
bound fo r Shields, met w ith the misfortune of her 
engines breaking down, and though she put up 
what sail she could, yet she was not able to be 
steered. The steering gear was not out of order, 
but she could not get steerage way in  the course 
she was pursuing w ith the sails she had. H er 
position was about twelve miles east of Scar
borough, and the wind S.W., and, though i t  varied 
during the period that we have to consider, i t  was 
always ofE the shore. On Nov. 8, at 9 a.m., the 
smack S irius , which had come to the S u n n i
side, was engaged for some particular purpose 
to render a service to the Sunniside ; what tha t 
service was is to some extent, though very little , 
in dispute. I  find in  the log of the Sunniside, 
which has been put in, i t  is entered “ 9 a.m., 
Nov. 8, engaged the smack S irius , to go to 
Scarborough to engage a tug.”  The captain’s 
statement of what he did w ith the master of 
the S iriu s  was as follows : ”  I  engaged him to 
take a telegram arid send a tug,”  and in cross- 
examination, when he was asked what passed, he 
said, “  I  said to him, w ill you take a telegram and 
send me a tug. He said he would for 202. I  told 
him to send me a tug off. I  had the telegram 
ready made out.”  The only answer which in any 
degree tends to modify that, is this : “  I t  m ight 
be after g iv ing him the telegram that I  mentioned 
sending the tug. When he came w ith  the tug  I  
told him I  did not want his services any more.”  
The master of the S ir iu s ’ account of i t  is really 
not substantially different. He says, “  I  was to 
en8age a tu g ; ”  then he says, in  cross-examination, 
that he saw the telegram which was “ I  have sent 
for tug.”  He also said, “  I  was to bring the tug. 
The captain of the Sunniside asked me to bring it. 
I  never refused to give information. I  said I  
would place him where the ship was. I  was not 
asked fo r any information. I  thought I  had the 
righ t to make the bargain I  did.”  The agreement 
mentions that he was for 202. to take the tele
gram ; but I  come to the conclusion that he saw 
what that telegram was, and he knew' what were 
its words. I  draw the inference from his own 

J statement tha t he perfectly understood that the
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service which he was expected to render for that 
20l., was not merely to take the telegram ashore 
and despatch it, b lit to give information that the 
ship was in distress, and to direct a tug, i f  he 
could find one, to come out to her assistance. In  
m y opinion what he ought to have done would 
have been entirely w ith in  the lim its ofhis rights 
and duties, viz., to have told the tugmau a ll that 
he knew. “  I  have seen a vessel in  such and such 
a position which is in want of assistance and you 
can go i f  you like.”  I f  he had done that he would 
not have been called on to do anything more. I f  
he had given this information to the master of the 
tug, then of course he would have been entitled 
to make any bargain he pleased, bu t in doiDg as 
he d id,in  my judgment, he acted quite improperly, 
l  or i t  appears from the evidence of the master of 
the tug that he came to him and said, “  There is a 
vessel in distress; I  shall not te ll you anything 
about i t  unless you agree to give me one-third.”  
As a matter of fact he did go himself and took 
his tug w ith him. This is to be observed w ith 
regard to giving information where the vessel was, 
that i t  was broad daylight, and they sighted the 
Sunniside  w ith in  an hour after starting. Then 
the Monarch took the Sunniside in  tow, and then 
the S iriu s  had a rope passed from the Monarch to 
her, and the S irius  towed or attempted to tow. I f  
is admitted that the master of the S irius  was not 
asked to do that, and when questions were put to 
h im  w ith regard to whether or not his services 
were ever disclaimed, whether he was evertold that 
he need not go on towing, he said, “  No, he could 
not have done that, he could not make me hear.”  
He was ahead of the tug and had the matter in 
his own hands. There was no possibility of pre
venting him going on rendering such services 
as he was rendering. However, the towing in 
this fashion went on un til 1.30 a.m., on Nov. 9, 
and then, as one of the engines had been got to 
work to Borne extent, the Sunniside was making 
such way that the towing of the S irius  could 
not be kept up even in appearance, and the 
S iriu s  was cast off by those on board the Monarch.

I  should observe tha t in  the meantime a lit t le  
earlier, the F ly in g  A rrow  had arrived on the scene, 
but though she tendered her services they had 
been refused; but, hoping for the job, she kept 
accompanying the Sunniside u n til 4 a.m., when 
her services were undoubtedly engaged. I t  is 
clear, therefore, that the services of the F ly in g  
A rrow  were accepted, and there seems to have 
been a reason for it, fo r the master of the S un n i
side says that at that time the wind had shifted, 
and i t  had become more difficult to make the 
Tyne, and I  do not doubt that under the influence 
o f those considerations, he engaged the F ly in g  
A rrow  to assist him. But, then, the next question 
is, how long did she continue to render any service? 
and I  am sorry to say npon this point, as upon 
some other points—one in  particular—there is a 
difference in the evidence which has been given 
which can scarcely be accounted fo r by the different 
views which the witnesses take of transactions of 
th is kind. The captain of the Monarch says that 
the F ly in g  A rrow  only towed for ten minutes before 
her rope broke. The captain of the Sunniside  
says that she towed for twenty minutes, and those 
on the F ly in g  A rrow  said she towed fo r a fu ll 
hour. However, at the end of whatever time i t  
was, the rope broke, and notwithstanding some 
efforts to  get i t  again—for that is admitted by

those on board the Sunniside—they could not get 
attached again. A t 6.30 a.m. the engine had got 
started again, and then the Monarch was cast off. 
From that time the Sunniside  was able to dispense 
w ith  any services, and her own engines brought 
her close to the Tyne. A fte r 6.30 the Monarch 
never towed again, but was only in  attendance, 
and came up when the Sunniside had got to the 
harbour, and then, as has been explained, attended 
on her, being ready to render her service in the 
navigation up the river, and at about 8.30 the 
harbour was entered. When entering the harbour 
the F ly in g  A rrow  was again towing, but the 
question is how long before had she begun to tow. 
1 am sorry to say tha t th is is a point upon which 
there is a discrepancy among the witnesses; but 
I  come to the conclusion tha t a ll the F ly in g  
A rrow  did was, when the Sunniside had practically 
completed the process of extricating herself from 
the difficulty and danger she had been in un til 
she got one engine in  working order again, that 
then the F ly in g  A rrow  was attached for the pur
pose solely of assisting the Sunniside in  the navi
gation up the river. I  have described the extent 
to which I  consider these several vessels have 
rendered services, and I  now proceed to say the 
amountwhich i t  appears to me they ought to receive. 
W ith  regard to the Monarch, I  consider that she was 
the vessel which performed the real salvage service.

The question arose at the hearing yesterday as to 
the admissibility and effect of evidence of what a 
salving vessel m ight earn. I  was asked to reject 
that evidence, but that I  did not consider myself 
at liberty to do, because i t  appears to me i t  is 
admissible in  evidence as an element to be con
sidered in determining what remuneration should 
be paid to a vessel which renders salvage service. 
But 1 remain of the opinion I  expressed yesterday, 
after considering i t  further,that i t  is not to be taken 
in  ordinary cases as a fixed figure always to be 
allowed as in  the nature of damage, and then to 
superadd to that the amount for salvage service as 
distinct. I  th ink they must be considered, under 
ordinary circumstances, together. There are 
various reasons which recommend themselves to 
my mind for that course. I t  is to be remembered 
that the reason why so high a rate of remunera
tion is given to salvage services is because of the 
sacrifices which the salving vessel makes; but to 
give, as i t  were, damages for the sacrifices made, 
and to give a high rate of salvage remuneration, 
would be g iving that remuneration twice over. As 
a rule, therefore, i t  appears to me that the loss of 
trade, and so on, cannot be taken as an actual 
figure in the calculation of what the salvage is to 
be. The same remarks apply, though not w ith  
the same force, to the question of damage done. 
B u t there is a reason in this case why a distinction 
should be drawn, aud I  propose to do i t  for the 
purposes of th is case only. The master of the 
S irius  made the bargain I  have mentioned, and 
w ith this bargain I  have nothing to do in this 
case. I  am of opinion that his own evidence 
shows that in  going out w ith the Monarch he 
was going out for the purpose of enabling the 
Monarch to earn that money, of which he 
was to get a share. I  consider that the S irius  
services in  the matter are reduced simply to the 
assistance, such as i t  was, as she was able to 
render by towing during those hours that she did 
tow, and for any further remuneration she has cast 
in  her lo t w ith the Monarch, and I  have nothing
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to  say to that. But as i t  would plainly be wrong 
that, in  getting her one-third, Bhe should have one- 
th ird  of the money which i t  would cost to  put the 
M onarch  in repair again, and as i t  would plainly 
be wrong that she should have one-third of any 
compensation which can properly be attributed to 
the loss of profits which the Monarch m ight have 
made in this case, I  propose to discriminate and 
to mention the sum which I  th ink  should be given 
by way of salvage service, pure and proper, and I  
fix  them fo r the M onarch at 200i., and I  allow 
1001. beyond for loss of pro fit and repairs. To the 
S irius , in addition to the 201. which she got for 
this, which is in  itself no doubt a salvage service—• 
I  am very doubtfu l myself whether anything more 
is due, but erring rather upon the side of liberality 
than otherwise— I  assign, in addition to the 201.,
101., making 301. in  all, to the Sirius. W ith  
regard to the F ly in g  A rrow , I  consider that 
though she was not able to render a very great 
service, yet that she did render some salvage 
services, and for them I  allot her the amount 
o f 701.

A  qnestion having arisen as to how the costs 
were to be borne, the learned Judge stated tha t he 
would take time to consider it.

June 26.— Sir J ames H annen.—In  this case a 
question has arisen as to costs. I  do not propose 
to  allow any separate costs. I  have consulted 
w ith  B utt, J., and I  allow one set o f costs only to 
the Monarch and the Sirius.

J u ly  9.—A  difficu lty having arisen as to the 
interpretation of the judge’s order of the 26th 
June as to costs, the defendants now applied that 
the F ly in g  A rro w  should not be allowed separate 
costs. The Judge directed that the F ly in g  A rrow  
was to be allowed no costs from the delivery of 
the statement of claim up to the preparation of 
the brief.

Solicitors for the Monarch, Andrew, Wood, and 
Olasier.

Solicitors fo r the S irius , P ritcha rd  and Sons. 
Solicitor for the F ly in g  A rrow , W. Batham. 
Solicitors fo r the defendants, B ottere ll and 

Boche.

June 12 and  26,1883.
(Before S ir J ames H annen .)

T he A nna  H elena , (at
L ife  and property salvage—Derelict— Am ount o f 

award.
I n  a case o f salvage o f a derelict the Court, hav

in g  out o f the proceeds o f ship and cargo, amount
in g  to 6081., awarded one-half to the salvors o f 
property, awarded 1501. to life  salvors taking off 
the crew, together w ith  costs to lo th  p la in tiffs .

I t  is  not the general ru le in  causes, o f  salvage o f 
derelicts to give one h a lf  the value o f the property  
saved, although in  some cases where values are 
sm all and the services m eritorious, i t  may le  
proper to do so.

A gainst the Dutch schooner A nna Helena two 
actions were instituted, one fo r salvage of ship 
and cargo by the owners, master, and crew of the 
Smack John E llis , the other for life  salvage by the 
owners, master, and crew of the fishing smack 
Lusty.

On the 6th Dec. 1882 the fishing smack Lusty, 
84 tons register and of the value of 14501., was 
ly ing  to about 180 miles N.E. by E. from Spurn, 
when those on board her, at about 1.30 p.tn., 
sighted the schooner A nna Helena fly ing signals 
of distress. On coming up w ith the Anna Helena, 
she was found to be waterlogged, and in a position 
of great danger. H er crew at once asked to be 
taken off. Notwithstanding the heavy sea and 
bad weather, the salvors at once put out the ir 
boat, which after much risk  succeeded in  bringing 
off the crew of the A nna Helena. E fforts were 
then made to save the vessel, bu t she was lost 
sight of in  a snowstorm. The crew of the A nn a  
Helena were much exhausted from cold, exposure, 
and want of food. On the morning of the 7th 
Dec. one of the salvors was washed overboard and 
lost. The crew of the Anna Helena at their 
request were taken to H u ll. The services lasted 
from the 6th Dec. ,1.30 p.m. t i l l  the 9th Dec. 5 a.m. 
and were rendered during very severe weather. By 
reason of the services the Busty lost her fishing.

The A nna Helena was eventually picked up by 
the smack John E llis ,  and after a service of about 
six days was brought into Shields.

On the 3rd Eeb. the life  salvors commenced an 
action in  the County Court of Northumberland, 
holden at Newcastle, but, before any steps were 
taken, the A nna Helena was arrested under the 
warrant of the H igh  Court in  a salvage action by 
the salvors of the ship and cargo, and thereupon 
upon application an order was made by the judge 
of the H igh  Court to transfer the action to the 
H igh  Court.

In  the action for salvage of ship and cargo on 
behalf of the John E ll is  the A nna Helena was sold 
and the gross proceeds of sale amounted to 608L, 
w ithout deducting any marshals’s or other ex
penses.

On the 12th June the action on behalf of the 
property salvors came on for hearing.

J. P . A sp ina ll, for the p laintiffs, stated the facts.
S ir J. H annen .—I  have read the pleadings and 

the affidavit. The value is small, but the services 
were rendered at some risk, and i t  is a case in  
which I  th ink  tha t half the value should be allowed. 
I  award 3041. and costs.

June 26.—The life salvage action now came on 
fo r hearing as an undefended action.

I t  appeared that the marshal’s expenses in  the 
action were about 1001, and the p la intiffs ’ costs 
in the property salvage action about 60Z., so that 
the sum of 464Z. was, as matters then stood, pay
able out of the fund in  court.

W. O. F . P h illim ore , for the life  salvors, sub
m itted tha t the life salvors were entitled to a 
substantial reward, and that, as the life  salvors 
were entitled to precedence, i t  ought to be given 
w ithout reference to the award to the property 
salvors.

J. P . A sp ina ll, fo r the property salvors, sub
mitted tha t there was enough to pay the life 
salvors for the services and costs w ithout affecting 
the award to the property salvors, and that the 
award ought not to be such as would affect the 
property salvors’ righ t.

The court was referred to the following cases : 
The Cargo ex Fusilier, 2 Mar. Law Cas. O.S. 177: 

12 L. T. Rep. N. S. 186; Br. & L. 341;
The Cargo ex Schiller, 3 Asp. Mar. Law Cas. 226: 

35 L. T. Rep. N. S. 97; 1 P. Div. 473;
(a) E«ported by|J. P. A spinall and F. W. Eaik ls , Esqrs.

Barristers-at-Law.
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The Cairo, 2 Asp. Mar. Law Cas. ■ 257; L . E. 4 
Ad. & E. 184; 30 L. T. Eep. N. S. 535;

The Coromandel, Swa. 205.
S ir J ames H annen .—In  a salvage case, recently 

before me (The Argonaut, June 19,1883) i t  may be 
that I  used a hasty expression im plying that in  
the case of a derelict, the rule is to give salvors 
one-half, and my judgment in  favour of the pro
perty salvors here m ight confirm that impression. 
However, I  had no intention of so laying down a 
general rule. Bach case must depend upon its 
own circunstances. Where values are small and 
services great, i t  may be proper to give half, and 
these circumstances existed in these cases. In  
this case I  certainly th ink  i f  I  had known of this 
present claim I  would not have given the property 
salvors a moiety. In  this case the services are 
h ighly meritorious. I t  is impossible to lay down 
any general rule in  salvage actions, but I  th ink I  
do justice by allowing 1501. and costs, in  which 
sum the personal representatives of the salvor who 
lost his life are to share.

Solicitors for the life  salvors, Brooks, Jenkins, 
and Go.

Solicitors fo r the property salvors, Clarkson, 
Greenwell, and Wyles.

Tuesday, Ju ly  10,1883.
(Before S ir J ames H a n nen .)

T he  W inston, (a)
C ollis ion— Compulsory pilotage— Passing through 

the lim its  o f a  pilotage d is tric t—Exemption— 
The Merchant Shipp ing Act Amendment Act 
1862 (25 &  26 Viet. c. 63) ,s . 41.

Where a steamship is passing through the lim its  o f 
any pilotage d is tric t in  the United K ingdom , on a 
voyage between two places, both situate out o f  
such d is tric t, but stops at a  po rt w ith in  tha t dis
tr ic t f o r  the purpose o f coaling only, the p ro v i
sions o f sect. 41 o f the Merchant Shipp ing Act 
Amendment Act 1862 do not exempt her fro m  
compulsory pilotage, the words “  loading or 
discharging ’ ’ therein mentioned not being con
fined to cargo.

T his  was a damage aotion in  rem, instituted by 
the owners of the steamship W arwick Castle, 
against the owners of the B ritish  steamship 
Winston, to recover damages arising out of a col
lision between the vessels in  Dartm outh Harbour, 
on the 27th Sept. 1882.

The facts shortly w ere: That the W arwick  
Castle, an iron steamship of 1892 tons register, 
whilst on a voyage from London to South Africa, 
w ith  a general cargo, was ly ing  in  Dartm outh 
Harbour, when the steamship Winston coming 
out of the harbour, ran into the W arwick Castle, 
and did her great damage. The owners of the 
Winston admitted that the collision was caused by 
the improper navigation of their vessel, but 
claimed exemption from liab ility  on the ground of 
compulsory pilotage. In  the p la in tiff’s statement 
of claim i t  was alleged that the pilotage of the 
W inston was not compulsory, and alternatively, i f  
the Winston was compulsorily in  charge of a pilot, 
the collision was not caused by his negligence, but 
by the negligence or default o f the master, officers, 
or crew of the Winston.
(a) Beported by J. P. A spinall and P. IW. Baike», Esqrs.,

Barristers-at-Law,

[A dm .

The defendants in the statement of defence, sub
stantially alleged as fo llows: The Winston, a 
screw steamer of 911 tons register, belonging to 
the port of West Hartlepool, bound, w ith  four 
passengers on board, on a voyage from  New Y ork  
to Newcastle, and laden w ith a general cargo, had 
on the 27ch Sept., put in to  Dartmouth Harbour, and 
anchored alongside of and loaded from the coaling 
hulk about twenty tons of coal, which she required, 
to enable her to proceed on her voyage. On the 
same day at about 2 p.m., she being then in  charge 
of a duly licensed and qualified p ilot, who had 

reviously navigated her in to the harbour, weighed 
er anchor and cast off and proceeded down the 

harbour. Under these circumstances the collision 
occurred. A ll the p ilo t’s orders were obeyed and 
they caused the collision. Dartmouth Harbour, 
where the Winston loaded her coals, and where 
the collision occurred, is a T rin ity  House out-port 
d istrict, and a pilotage district, w ith in  which the 
employment of a pilot is compulsory by law. The 
Winston was not bound to Dartmouth nor to any 
place w ith in this lim it, except so fa r as she pu t 
into Dartmouth in  order to obtain coal fo r the pro
secution of her voyage, and she did not discharge 
or load anything in  Dartmouth except the coal.

The plaintiffs admitted that at the time of the 
collision the Winston was in  charge of a duly 
licensed pilot and in a T rin ity  House outport 
district.

The Acts of Parliament referred to in  the argu
ment were as follows :—

The Merchant Shipping A c t 1854:
379. The following ships, when not carrying pas

sengers, shall be exempted from oompulsory pilotage in  
the London district, and in the T rin ity  House out-port 
distriots; that is to say . . . . (6). Ships passing 
through the limits of any pilotage district on their 
voyage between two plaoes, both situate out of suoh 
limits, and not being bound to any plaoe within such 
limits, nor anchoring therein.

388. No owner or master of any ship shall be answer- 
able to any person whatever for any loss or damage 
occasioned by the fault or incapacity of any qualified 
pilot aoting in charge of suoh ship w ith in any distriot 
where the employment of such pilot is compulsory by 
law.

Merchant Shipping A ct (25 & 26 V ie t. c. 63) 
1862:
" 41. The masters and owners of ships passing through 
the limits of any pilotage distriot in the United Kingdom 
on their voyage between two places, both situate out of 
snoh districts, shall be exempted from any obligation to 
employ a pilot within such d is tr ic t: Provided that the 
exemption contained in this section shall not apply to 
ships loading or discharging at any plaoe situate within 
suoh distriot, or at any place situate above Buoh distriot 
on the same river or its tributaries,

W. G. F . P h illim ore  (w ith him  Baikes) for the 
defendants.— Sect. 41 of 25 & 26 V ie t. c. 63, 
enacts that pilotage shall be compulsory where the 
vessel loads or discharges w ith in  a pilotage dis
tr ic t, The circumstances of this case clearly come 
w ith in  that section. The Winston was loading 
coal in  Dartmouth harbour, which is admitted to 
be a T rin ity  out port d istrict. I t  cannot be con
tended that the words “  loading or discharging ”  
do not apply to the case of a vessel tak ing  on board 
coal for the purposes of her voyage :

Muller v. Baldwin, 2 Asp. Mar. Law Cas. 304; L  
Eep. 9 Q. B. 457 ; 30 L. T. Eep. N . S. 864.

The policy of the Legislature is to enact tha t 
such vessels as are mentioned in  the section 
shall not be exempt when they are using
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the port, and clearly a vessel uses a port 
■when she goes in to coal jus t as much as 
■when she loads or discharges cargo. Again, 
sect. 388 of the same A ct exempts shipowners 
from liab ility  where the p ilo t is in  charge of the 
ship “  w ith in any district where the employment 
o f such p ilo t is compulsory by law.”  Dartmouth 
harbour is a d istrict where the employment of a 
p ilo t is compulsory by law, and therefore the 
owners of the W inston are entitled to exemption. 
Inasmuch as at common law no person is liable 
fo r the fault of a servant who is forced upon him 
by the Legislature, and in  whose employment he 
has no choice, this section would be superfluous 
unless i f  has the meaning contended for.

Cohen, Q.C. (w ith him  B u c k n ill) fo r the plain
tiffs .—The words “  loading or discharging ”  
m ust be taken together. Discharging can refer 
to  cargo alone, therefore loading is restricted to 
the same thing. The argument that the owners 
of the W inston are protected by sect. 388 of the 
Merchant Shipping A ct 1854, is disposed of by 
the case of The L io n  (L. Sep. 2 P. 0. 525; 21 L . T. 
Rep. N . S. 41; 3 Mar. Law Cas. 0. S. 266).

Phillim ore , in  reply.
S ir J ames H annen .— On the question of fact, I  

am of opinion that i t  is established tha t this 
collision arose from the negligence or want of 
sk ill on the part of the pilot. I t  has been proved 
tha t the p ilo t was in charge of the vessel, though 
the mate was on deck ready to do any duties 
which were incumbent upon him, and tha t the 
crew were there also ready to do whatever was 
necessary. The captain has said that he gave 
general orders that the directions of the p ilo t 
were to be obeyed, and I  th ink  that ther6 was no 
fau lt imputable to the captain in having le ft the 
deck. I  th ink  he was justified in  leaving the 
deck to attend to the providing of coals. Unless, 
therefore, something definite were suggested to my 
m ind which raised the question whether something 
had been improperly done or something omitted 
to  be done by the crew, I  cannot myself indulge 
in  speculations upon the subject, particularly in  
the absence of any evidence to rebut the evidence 
of the defendants. Therefore, on this question of 
fact, I  find that the collision was due solely to the 
fault of the pilot.

W ith  regard to the firs t question of law, I  
feel myself bound to follow the decision of the 
P rivy  Council in  The L io n  {ubi sup.), bu t i t  
is unnecessary for me to discuss that point, 
as I  have formed an opinion in  conformity 
w ith  D r. Phillim ore’s argument on the other 
question. I  quite agree, however, w ith  M r. 
Cohen that i t  is d ifficu lt to define what the policy 
of these separate enactments may have been. I t  
is, perhaps, true, as Dr. Phillimore has argued, 
tha t the changes of words in  the statutes on the 
subject were made to suit the varying circum
stances of shipping, and that the draftsman 
used phrases applicable to one state of facts 
w ithout th ink ing  of the difficulties of courts of 
law to apply them to different states of facts. 
W ith  regard to the exemption, when the Act spoke 
o f vessels anchoring, the idea was that tha t was a 
using of the port by the vessel; but so many 
vessels would have in passing through the p ilo t
age d is tric t necessarily to anohor, that i t  was felt 
that that was not a definition of the circumstances 
that was satisfactory as to this particular section

which we have under consideration. I t  seems to 
me that the idea was that, in  case of a vessel 
passing through a pilotage d istrict along the 
coast, that then there is no reason why such 
a vessel should be required to take a pilot. But, i f  
the vessel were to make use of the port, then i t  
was thought that she should not be exempted from 
compulsory pilotage. B u t in  th is section one only 
of the objects for which the port is used is referred 
to, though i t  m ight well have been supposed that 
some such general phraseas I  have mentioned would 
have been adopted, for i t  is d ifficult to see why, i f  
the vessel comes into harbour, i t  should not be com
pulsory to take a pilot,who has given assurances 
that he is fit to pilot the vessels, and whose employ
ment gives security to other vessels. B u t the 
Legislature has not thought f i t  to  use such a general 
expression, but uses the words, “  loading or dis
charging at any place situate w ith in  such d istrict.”  
Now, as the words are so lim ited, what is to guide 
us P The Legislature has not said to what extent 
or for wbat purpose the words “  loading or dis
charging”  are to be taken. I t  seems to me (so 
fa r as I  can see) the proper construction is th is—i f  
a vessel makes use of a port for the purpose of 
loading or discharging anything, whether i t  be 
cargo or coals, fo r the purpose of carrying on the 
voyage, she brings herself w ith in the terms of the 
Act, and the obligation lies upon her of taking a 
pilot. For these reasons I  am of opinion that i t  
has been established that the exemption of com
pulsory pilotage applies in  this case.

Solicitors for the plaintiffs, Parker, Qarrett, and 
Parker.

Solicitors fo r the defendants, P ritcha rd  and 
Sons.

Monday, J u ly  16,1883.
(Before S ir J ames H annen .)

T he P lanet , (a)
Practice— Sale o f ship — Appraisement — Private  

contract.
I n  an action fo r  master's wages and disburse

ments, where the ship proceeded against was 
subject to other claims by mortgagees and  
m ateria l men, the Court upon motion, no oppo
sition being offered, ordered an official appraise
ment o f the ship to be made, and the ship to be 
sold by the m arshal by p riva te  contract f o r  a 
sum o f money not less than the appraisement, 
upon p roof that the mortgagees assented to such 
sale, and that notice o f the motion had been 
served upon a ll the claimants.

T his  was a m otion by the p la in t if f  in  an action 
fo r  master’s wages and disbursements against the 
owners of the steamship Planet, fo r a sale of the 
ship by priva te  contract.

The action was commenced on the 25th June 
1883, in  the C ity of London Court, but transferred 
by order to the H igh  Court. An appearance was 
entered for the defendants, who admitted liab ility , 
and consented to a reference to assess the amount 
of the ir liab ility .

Five actions for necessaries had also been com
menced against the ship, in a ll of which George 
Havaldt, a mortgagee, had intervened.

Havaldt was firs t mortgagee of fifty-four
(a) Reported by J. P. A spinall, and F, W. Raikes, Esqrs.,

B arriaters-at-Law
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sixty-fourth shares of the ship, and, on the claims 
being made against the ship, had taken possession 
of the ship as respects these shares.

Messrs. Zuluetta were firs t mortgagees of the 
remaining ten sixty-fonrth shares, and were also 
second mortgagees of the whole ship.
_ The owner of the vessel was in embarrassed 

circumstances, and not in  a position to satisfy the 
claim against the ship.

On the 8th July 1883 the solicitors for the 
p la in tiff served the following notice on the other 
claimants:

We, Stocken and Jlipp, solicitors for the plaintiff in 
this action, give notioe that we shall by counsel, on the 
16th day of July, 1883 move the judge in court to 
direct that the plaintiff in this action be at liberty to 
sell by auction or by private oontraot, with the approval 
of the court, the above-named steamship, her tackle, 
apparel, and furniture, and pay the proceeds of the Baid 
sale into court.

J u ly  16.—The p la in tiff now moved for the ship 
to be appraised by the marshal, and sold by 
private contract fo r a sum not less than the 
appraisement.

J  P ■ A sp ina ll, for the p la intiff, in support of the 
motion.—A  sale in the manner proposed w ill be 
beneficial to a ll parties interested, aB the offer 
made w ill most probably considerably exceed the 
amount which would he realised by a sale by public 
auction. [S ir J. H annen.— I  am told by the officials 
of the court that sale by private contract is 
entirely opposed to the practice, and that i t  enables 
claimants who are dissatisfied to say afterwards 
tha t a larger sum m igh t have been realised by 
public auction.] A lthough tha t m ight be so in  
most instances, in th is particular case, the mort
gagees and owners consent and no opposition is 
offered, although all claimants have been served 
w ith  notice of motion. The provision that the 
offer is not to be taken i f  i t  be less than the official 
appraisement precludes any future objection to 
the amount realised.

W. 0. F. Phillim ore , fo r Havaldt the mortgagee, 
consented.

Vermeil, for the owners of the ship, also con
sented.

S ir J ames H annen .—I  have some hesitation in  
departing from the practice of the court. B u t in  
th is case, as I  th ink  i t  w ill be benefioial to the 
parties, and assuming that the w ritten consent of 
the second mortgagees and proof of service of 
notice of this motion on the other claimants be 
produced to the registrar, I  order that the ship be 
appraised and sold by the marshal by private 
contract, i f  he shall th ink  fit, for a sum not less 
than the appraisement.

Solicitors for the p la in tiff, Stocken and Jupp.
Solicitors fo r the mortgagee, Stocken and Jupp.
Solicitor for the owners, W. Vcmt.

[ A d m .

June 26 and J u ly  23,1883.
(Before S ir J ames H annen .
T he H ein r ic h  B jorn, (a)

Necessaries— M anaging owner—Advances— Policy  
o f insurance—3 &  4 Viet. c. 65, s. 6.

The p la in tiffs , shipbrokers, had made advances to 
the managing owner o f a  fo re ign  ship fo r  p u r
poses other than the ship. The m anaging owner 
applied fo r  a  fu r th e r advance, hut the fre ig h t o f  
the ship being in  the hands o f other persons, the 
p la in tiffs  refused, hut agreed to supply money f o r  
necessaries fo r  the ship, provided they could get 
security fo r  the sums advanced. The p la in tiffs  
handed a cheque fo r  3501. to the m anaging owner 
as though fo r  the purchase o f necessaries, and  
this cheque the managing owner handed back to 
the p la in tiffs  in  p a rt paym ent o f the old advance. 
A t the same time the p la in tiffs  made a fu r th e r  
advance o f 2001. fo r  necessaries to the managing  
owner, and i t  was agreed that, in  consideration 
o f the amount o f the two advances fo r  neces
saries supplied, the managing owner should 
re turn  the amount w ith  interest and charges, 
and that the p la in tiffs  should he a t liberty to 
cover the amount by insurance on the ship.

H e ld  that, under the circumstances, the p la in tiffs  
were entitled to recover so much o f  3501. as had  
been actually expended in  necessaries (sernble, 
because the transaction enabled the managing  
owner to expend that sum, or p a r t  thereof, in  
necessaries).

Premiums p a id  by a shipbroker at the owner's 
request, to procure insurance on the ship, f o r  
the purpose o f covering advances fo r  necessaries 
made by the shipbroker, are not themselves neces
saries. (b)

T his was an action for necessaries by Messrs. C. 
and C. J. North cote, shipbrokers, against the 
Norwegian vessel, H e in rich  B jo rn .

A t the time the money claimed by the plaintiffs 
was alleged to have been advanced on behalf of 
the ship, she belonged to one Gunder Abrahamsen, 
and was ly ing  in  the port of Liverpool. She was 
subsequently sold to her present owners, the 
defendants in th is action.

The particulars of the p la intiffs ’ claim were as 
follows :—

1882.
March 25.—-To amount paid for premiums on £  s. d.

insurance of 6501........................ 68 6 8
To amount paid to the owners 

and master of the vessel in  
respect of disbursements of
which the plaintiffs are unable 
to give tbe details, which are
known to the defendants ...... 550 0 0

March 27.—To amount paid by the plaintiffs 
in respect of further disburse
ments not included in the 
above sum 5501......................... 64 19 6

683 6 2
200Z. of the above 550Z. was an advance in ordi-

(а) Reported by J. P. Aspinall and F. W . Eaikes, Esqrs
Barristers-at-Law ”

(б) I t  is to be notioed that in The Riga (vol. 1, p. 246) 
Sir Robert Phillimore decided that premiums paid by a 
shipbroker at the owner’s request to procure insurance 
on freight are necessaries. This is hardly consistent 
w ith the present deoision. I f  Sir James Hannen’s 
reasoning on this point be looked at, i t  would appear to 
apply w ith equal, i f  not greater force, to the faots in 
The Riga.—Ed .

V ol. V., N.S.
L
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nary course to the managing owner. The defendants 
admitted the ir liab ility  in respect of the sum of 
641. 19s. (id., as being the amount of a b ill of 
exchange drawn by the master of the H einrich  B jo rn  
upon the plaintiffs to  procure necessaries, and paid 
the said sum into court.

The plaintiffs alleged that the advances had been 
expended in  necessaries, but did not prove the 
dates when they were supplied.

The further facts of the case fu lly  appear in  the 
judgment of the court.

June 26.—A t the close of the plaintiffs’ evi
dence, Myburgh, Q.C. (with him  Pyhe) submitted 
tha t the plaintiffs had made out no case.—A ll that 
has been proved is tha t money has passed from the 
p la intiffs to Abrahamsen. There is no proof that 
th is  money was expended in  necessaries on behalf 
of the ship. The agreement between the plain
tiffs  and Abrahamsen no doubt speaks of the 
advance being for necessaries ; but i t  is submitted 
tha t this is not sufficient to give the plaintiffs a 
lien on the ship under 3 & 4 V ie t. 65, b 6. The 
onus is upon them to prove that the money was 
actually expended in necessaries. W ith  regard to 
the firs t item  of the claim, viz., the amount paid 
fo r premiums on insurance, i t  cannot be said that 
the insurance of a vessel comes w ith in  the meaning 
of necessaries.

H a ll, Q.C. (w ith him  B uckn ill) for the plaintiffs. 
—The word “  necessaries ”  is sufficiently compre
hensive to include premiums on insurance :

The Riga, 1 Asp. Mar. Law Cas. 246 ; 26 L. T. Rep.
N. S. 202 ; L. Rep. 3 A3. & E. 516.

W ith  regard to the other item, the fact that i t  was 
advanced fo r the purchase of necessaries is suffi
cient to give the plaintiffs a lien upon the ship. 
Though the transaction by which the money passed 
hands may seem strange, that in  itself is no bar 
to the claim, supposing the transaction to have 
been bond fide. The defendants bought the ship 
w ith  a knowledge of the lien upon her. They stand 
therefore in  the shoes of Abrahamsen. In  the 
agreement between Abrahamsen and the plaintiffs 
i t  is stated tha t the advance is for necessaries. 
The defendants are therefore now estopped from 
denying that the money is not recoverable as 
necessaries. Reference was made to

The Perla, Sw. 353:
The Alexander, 1 W. Rob. 346.

Cur. adv. vult.

J u ly  23.— Sir J a m e s  H a n n e n .— 1This is a suit for 
necessaries supplied to the ship H e in rich  B jorn, 
a Norwegian vessel. I t  is sought to be enforced 
against the defendants, who have purchased the 
Bhip since the alleged supply. In  March 1882 the 
H e in rich  B jo rn  was ly ing  in  the port of Liverpool 
in  need of certain necessaries. Gunder Abraham
sen, the then owner of five-sixths of the vessel 
and managing owner, was indebted to the plaintiffs 
in  398Z. on a general account unconnected w ith 
the ship, and required a further advance. This 
the plaintiffs refused to make, and pressed 
Abrahamsen, who was then in England, fo r pay
ment. The Heinrich B jo rn  was at that time in 
the hands of Messrs. Broderson, Vaughan, and 
Co., ship builders of Liverpool, and they had 
received, or were about to receive, the fre ight due 
on the ship’s voyage to Liverpool out of which 
fre ight they were to disburse the ship. Abraham
sen, in  order to induce the plaintiffs to  make the

further advance he required, proposed, i f  they dis
trusted him, to give them a lien on the ship, and 
to this the plaintiffs agreed.

The manner in  which this arrangement was 
attempted to be carried out was as follows: 
The sum which was required for the disburse
ment of the ship for its outward voyage was 
estimated at 3501. Instead of paying 3501. of 
the debt due, and the p la in tiff advancing that 
sum to Abrahamsen for the purchase of neces
saries, i t  was agreed that this amount should 
[T settled in account between them as though 
this had been done, and to symbolise the 
arrangement the plaintiffs handed Abrahamsen 
a cheque for 3501. as for necessaries, which he 
immediately returned to the plaintiffs in discharge 
of bo much of the debt due to them. The 
plaintiffs made a fu rthe r advance of 2001. to  
Abrahamsen, and an agreement was then drawn 
up of the 23rd March, in  which it  was stated that 
m consideration of the plaintiffs advancing an 
amount of about 6001. fo r necessaries supplied to 
the H einrich  B jo rn , Abrahamsen undertook to 
return the amount advanced w ith interest, and all 
charges on the return of the vessel from her then 
Pr v o yflge, concluded for him by the plaintiffs, 
and he authorised the plaintiffs to cover the said 
amount advanced by insurance on the ship, &c., 
out and home at his cost. The plaintiffs effected 
flQ78cn8nranCe an<̂  PaM premiums amounting to 
681. 6s. 8cl., and this is the firs t item in  the claim 
for necessaries now sued for. I  am, however, of 
opinion that premiums for insurance cannot be 
regarded as necessaries. The expression “  neces
saries supplied,”  in  the 3 & 4 V iet. c. 65, s. 6, 
which gave the Adm ira lty Court jurisdiction over 
foreign ships, though i t  is not to  be restricted to 
things absolutely and unconditionally necessary 
fo r a ship in  order to put to sea (The Perla, ub i 
sap ) must s till be confined to things directly 
belonging to the ship’s equipment necessary at the 
time and under the then existing circumstances for 
the service on which the ship is engaged : (The 
Alexander, ub i sup.) B u t the insurance of a 
vessel is something quite extraneous to its equip
ment for sea, and however prudent i t  may be for 
an owner to insure, i t  is a prudence exeroised for 
his own protection, and not for the requirements 
of the vessel, which is the sense in which the word 
necessaries is used .in the statute.

W ith  regard to the second head of claim for dis
bursements, I  am of opinion that the plaintiffs are 
entitled to receive so much of the Bum of 3501. as was 
in  fact expended in necessaries for the H e in rich  
Bjorn . The plaintiffs and Abrahamsen attempted 
to create a charge ontheshipfor the fu rther amount 
of 2001. advanced to Abrahamsen, and fo r the 
balance of the 3981. not discharged by the return 
of the cheque for 3501. and for the premiums of 
insurance. They thought they could do this by 
treating the whole account as though i t  were for 
necessaries, but i t  was not competent for them to 
do so. In  whatever other way Abrahamsen m ight 
have given a charge on the ship on his shares in  
it,  he could not do so by calling things necessaries 
which were not so in  fact. But, assuming that 
3501. was bond fide, required for necessaries, then 
though the mode of carrying out the arrangement 
between the plaintiffs and Abrahamsen was 
peculiar and calculated to excite suspicion, I  th ink  
that when explained i t  does establish the plaintiffs’ 
rig h t to recover that amount in this action. I f  the
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plaintiffs had advanced 350?. in  the purchase of 
necessaries, their r ig h t would have been clear, and 
1 do not th ink  that i t  was necessary that the addi
tional steps should be gone through, first, of 
Abrahamsen obtaining the fre ight from the 
brokers at Liverpool and paying i t  over to the 
plaintiffs, and then of the plaintiffs advancing the 
sum required for necessaries to Abrahamsen. W ith  
regard to the amount, i t  seems probable that the 
340?. had been correctly arrived at. The defen
dant’s letter of 30th Aug. 1882 shows that he bought 
Abrahamsen’s share in the ship with a knowledge 
that the plaintiffs asserted a p rio r claim upon i t  
fo r 350?. I  do not, however, th ink  that this 
precludes him from disputing the amount, and 
therefore, if  i t  be desired by the defendant, i t  must 
be referred to the registrar and merchants to 
ascertain how much of the 360?. was expended in 
necessaries.

Solicitors for the plaintiffs, Hollam s, Son, and 
Coward.

Solicitors fo r the defendant, Plews, Irv ine , and 
Hodges.

June 28 and J u ly  10,1883.
(Before Sir J a m e s  H a n n e n .)

T h e  T h y a t ir a  ( N o. 3222).

COCKBAIN, A i .LAIUHCE, AND Oo. V. THE OWNERS 
op t h e  T h y a t ie a  a n d  h e e  F r e ig h t , (a)

C ollis ion— Owners o f ship and cargo identical— 
Advance on account o f fre ig h t— Assignees o f b i l l 
o f lading—Loss o f ship and cargo—R igh t o f 
action.

Where cargo is shipped on the shipowners’ account 
and money is advanced to them by persons who 
take as security an assignment o f a policy o f 
insurance on the fre igh t, and a b i l l o f lading  
signed by the master and indorsed by him  w ith  a 
receipt o f a sum o f money on account o f fre ig h t 
named in  the b ill o f lading, and the ship is ru n  
down and sunk by the negligence o f another vessel, 
the persons advancing the money as holders o f the 
b ill o f lading have sufficient interest in  the goods 
and fre ig h t to entitle them to recover fro m  the 
owners o f the wrong-doing vessel the sum o f  
money advanced on account o f fre igh t.

Where shipowners ship the ir own goods in  the ir own 
ship they may, by indorsement o f a b ill o f  lad ing  
nam ing the rate o f fre igh t, assign under the 
name o f fre ig h t the enhanced value o f the goods 
at the port o f destination so as to give the assig
nees a r ig h t o f action against wrong-doers caus
ing  the loss o f ship and cargo.

Whether the amount assigned under the name o f  
fre ig h t is w ith in  the enhanced value is a question 
f o r  inqu iry .

T h is  was an action (1882. C. No. 3222. Fo. 
283) by Messrs. Cockbain, Allardice, and Co. 
against the owners of the vessel Thyatira , to 
recover alleged advanced freight, lost by reason of 
a collision between the T hya tira  and the Atm o
sphere, the ship in  respect of which the fre ight had 
been advanced.

The owners of the T hya tira  admitted that the 
collision was due to the wrongful navigation of 
their vessel. A t a reference to the registrar in  an

'“) Eeported by J. P. A spikall and F. W. B aikes, Esqrs.,
Barristers. at-Law.

action (1882, O ; No. 125, fo. 125), by the owners 
of the Atmosphere to recover fo r the loss of the ir 
vessel the defendants had been found liable for 
576?. 7s. 6d. in  respect of disbursements to send 
the vessel to sea, and other sums as advances, &c., 
to the crew, in all 783?. 14s.

The Atmosphere and the cargo laden on board o f 
her belonged to the same owners, who had obtained 
an advance of 1000?. from the plaintiffs in  the 
present action, and had given as security an assign
ment of a policy of insurance on the fre ight and 
a b ill of lading signed by the master and indorsed 
by him with a receipt of 1000?. on account of 
fre ight named in the b ill of lading.

The defendants, in  the statement of defence, 
denied that the 1000?. advanced was in  respect of 
freight.

The further facts appear sufficiently in  the judg
ment.

June 28.—A t the close of the plaintiffs’ case, 
G rlly , Q 0. and B u c k n ill submitted that the 
evidence failed to prove the p la intiffs ’ righ t to 
recover. There has been no advanced freight, and 
the shipowner cannot by taking out a policy upon 
something he calls advanced freight thereby create 
advanced freight. A ll that happened was a loan 
by the plaintiffs, and the shipowners, to give 
security, take out a policy upon so-called advanced 
freight. The profit which the shipowner hopes to 
get from carrying his own cargo in  his own ship is 
necessarily a speculative one, and dependent upon 
the rise and fa ll of the market where the cargo is 
Rold. This cannot be recovered from the defen
dants :

The Parana, 3 Asp. Mar. Law Caa. 399, 220 : 2 P. 
Div. 118 ; 36 L. T. Rep. N. S. 388 ; 35 L. T. Rep 
N. S. 32.

Again, in  another action brought by the owners o f 
the Atmosphere against the T h ya tira  783?. 14*. 
has been recovered for disbursements. The defen
dants cannot also be made liable for freight.

Cohen, Q.C., w ith him P olla rd , fo r the plaintiffs. 
—Whatever the 1000?. loss be called, i t  was so much 
in the nature of advanced fre ight that the 
plaintiffs are entitled to recover i t  under that 
name, and were justified in  insuring i t  under tha t 
name:

F lin t v. Flemyng, IB .  & Ad. 45;
H all v. Janson, 4 E. & Bl. 500 ; 24 L. J. 97, Q„ B.

I f  the cargo owner and shipowner had been 
different persons, thedefendants would have had no 
defence, and how can the fact of the cargo owner 
and shipowner being the same person affect their 
liab ility  P The case of The Parana  (ub i sup.) is 
not in  point, because here there is no question of 
accidental variation in  price of market, the sum 
claimed being beyond doubt w ith in  the profit 
which must have been made. This case also differs 
in  being a claim against a wrong-doer, and in  such 
cases i t  has ever been the policy of the law to 
exact compensation to the uttermost farthing.

Cur. adv. vu lt.

J u ly  10.—S ir J a m e s  H a n n e n .—Messrs. S. 
Vaughan and Co. were the owners of the ship 
Atmosphere in  which they shipped a cargo of 1650 
tons of their own coal from Liverpool to V alparaiso 
The price of coal at Liverpool was 93. per ton and" 
i t  would have fetched from 30*. to 33*. per ton at 
Valparaiso. Messrs. S. Vaughan and Co., desiring 
an advance ot 1?. per ton on this cargo, the
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plaintiffs, Messrs. Cockbain and Co., agreed to 
make i t  on the terms that Messrs. S. Vaughan 
and Co. should hand them “  bills of lading 
together w ith policies of insurance to cover them 
in  case of loss.”  This arrangement was carried 
out in  the following manner. The master of the 
Atmosphere signed bills of lading for 1650 tons 
o f coal deliverable to Messrs. 8. Yaughan and 
Co., or assigns, they paying fre igh t at the rate of 
23s. per ton, and he indorsed on the b ill of lading 
a receipt fo r 10001. on account of freight. An 
insurance was effected in  the Thames and Mersey 
Marine Insurance Company, described as 
“  advanced freight, valued at 10001.”  This policy, 
together w ith another on cargo and the b ill of 
lading, duly indorsed, were handed to the plaintiffs 
on their making an advance of 16501. The 
Atmosphere, while on her voyage to Valparaiso, was 
run down and sunk by the Thyatira .

This action is brought by the plaintiffs against 
the owners of the Thyatira. to recover compensation 
fo r the loss occasioned to them by the sinking of 
the Atmosphere, “  whereby,”  as alleged in the 
statement of claim, “ the said advanced freight of 
10001. became and was wholly loBt.”  The action 
is in  fact brought for the benefit of the insurance 
company, who have paid the amount of 10001. 
insured by them. This, however, can in  no way 
affect the rights or liabilities of the parties in 
th is action. The defendants deny their liab ility  to 
the plaintiffs, contending tha t no fre igh t in  
advance was in  fact paid, and so that none has 
been lost. I f  Messrs. Vaughan and Co. had had 
on board the Atmosphere a cargo belonging to 
other persons they would not have had the cargo, 
together w ith  the fre ight to be earned by carrying 
it ,  to  offer as security for the proposed advance, 
bu t as they were the owners of the cargo they 
had not any claim to freight, properly so called, to 
offer as security. They had, however, the 
prospective benefit to be derived from the carriage 
of the coal in  their own ship; that is, the 
enhanced value of the coal when conveyed to the 
port of delivery, and this, though not s tric tly  
freight, is so like  i t  tha t i t  has been held {T in t  v. 
Flem yng, 1 B. & Ad. 45) that i t  may be insured 
under that name. I t  was perfectly competent for 
Messrs. S. Vaughan and Co. to transfer the benefit 
o f this enhanced value under any name whatso
ever to the plaintiffs. I f  i t  be regarded from the 

o int of view of the shipowner, i t  is fre ig h t; 
ut i f  regarded from the point of view of the 

cargo owner, i t  is fre ight paid in  advance, 
because the holder of the b ill of lading would 
have been entitled to  receive the cargo at 
Valparaiso w ithout paying any freight. The 
plaintiffs, who are the holders of the b ill of lading, 
have been deprived of this benefit by the wrongful 
act of the T hyatira , and for this they are entitled 
to compensation. W hat is the proper amount of 
tha t compensation ? I t  is not to  be computed 
according to the rate of fre ight mentioned in  the 
charter-party, because that m ight only be an 
imaginary sum exceeding what would have been 
obtained as freight, or as increased value by reason 
of not having to pay freight, but there is nothing 
to contradict the evidence that the enhanced value 
of the cargo at Valparaiso would have been at 
least 21s. per ton, or 17321.; more, in fact, than the 
amount sought to be recovered in this action as 
the equivalent fo r advanced fre ight. I t  cannot, 
therefore, be contended that the benefit which

would have been derived from carrying the cargo 
to Valparaiso is estimated in  this action at an 
exaggerated amount.

The case of the Parana  (ub i sup.) was relied 
on by the defendants. I t  was there held that 
damages cannot be recovered for delay in  the 
carriage of goods on a long voyage by sea, 
where there has been an accidental fa ll in the 
price between the time when the goods ought 
to have arrived and the time when they did arrive. 
B u t no question of rising or falling market occurs 
in  this case. The p la intiffs ’ estimate of loss is not 
based on the highest price that could in  any 
circumstances be obtained at Valparaiso, but on 
uncontradicted evidence that that which they have 
lost, namely, the increased value of the cargo free 
of fre ight, would have been far more than the 10001. 
claimed in th is action. I t  was further contended 
by the defendants that, i f  the 10001. now claimed 
is to be regarded as fre ight, Messrs. 8. Vaughan 
and Co. have claimed, in  another action brought 
by them against the T hya tira  and her owners, the 
disbursements made in order to earn the so-called 
freight, and that the defendants ought not to be 
called on to pay both disbursements and fre ight. 
This however is no defence to this action, in which 
the p la intiffs are suing as holders of the b ill of 
lading, and cannot be prejudiced by what has 
passed w ithout the ir concurrence between Messrs.
S. Vaughan and Co. and the defendants. Messrs.
S. Vaughan and Co. are not before me on this 
occasion, and I  therefore abstain from expressing 
an opinion whether they are or are not entitled to 
recover the disbursements they claim.

Solicitors for the plaintiffs, Freshfields and 
W illiam s.

Solicitors for the defendants, P ritcha rd  and 
Sons.

J u ly  12 and 23, 1883.
(Before S ir J a m e s  H a n n e n .)

T h e  C l a n  M a c d o n a l d , (a)
Merchant Shipping Act Amendment Act 1862 

(25 fy 26 Viet. 63), s. 67— Land ing— Ware
housing charges—Notice to consignees— D uty o f  
shipowner.

The 7th sub-section o f the Merchant S h ipp ing Act 
Amendment Act 1862, 8. 67, en titling  the owner 
o f goods to twenty-four hours’ notice in  w ritin g  
o f the shipowner’s readiness to deliver the goods 
does not apply where the goods are landed under 
sub-sect. 6 o f the same section fo r  the purpose o f 
convenience in  assorting the same.

I n  such la tte r case i t  is  the duty o f the owner o f 
goods, who receives notice that the goods landed 
under sub-sect. 6 o f the same section are ready fo r  
delivery, to take them w ith in  a reasonable time  
after the notice, and, i f  he fa ils  to do so, he w i l l  be 
liable fo r  the charges occasioned by his delay. 

Notice to a lighterman employed to take the goods 
is  notice to the oioner o f the goods.

The steamship M. having arrived, on the With Dec., 
in  dock in  the po rt o f London, w ith  a general 
cargo, began to unload on the quay on the 13th, 
and had unloaded a portion o f cargo belonging to 
certain consignees, when the ir lighter arrived to 
receive the ir cargo. On the 14i/i the lighterman  
and lighter again attended, but could get no

(a) Beportedby J. P A spinall and P. W. B aikes, Esqra.,Harris ters-at-Law.
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in fo rm ation as to when the p a rtic u la r cargo 
would he delivered. On the 14th the owners of 
the M . received a letter fro m  the f irm  o f lightermen 
employed by the consignees, stating that they had 
made application a t the i f .  f o r  delivery o f their 
cargo, and that they refused to he liable fo r  any 
dock or landing charges, the cargo having been 
shipped under a b ill o f lad ing  directing i t  “  to be 
delivered fro m  the ship’s tackles." On the 15th, 
the land ing and sorting o f the cargo being com
pleted, the p la in t if f ’s lighterman was inform ed  
that the cargo would be delivered to h im  the next 
day. The goods were not taken away u n t il the 
29th, when the p la in tiffs  pa id  the dock company’s 
charges under protest.

I n  an action by the assignees against the shipowners 
to recover such sufn the Court held that, inasmuch 
as the p la in tiffs  had had notice on the 15th that 
they could have the goods on the fo llow ing  day, 
they had been gu ilty  o f unreasonable delay in  not 
tak ing delivery before the 29th, and could not 
recover the dock charges fro m  the shipowners. 

T his was an action by assignees o f oargo against 
the owners o f the steamship Clan Macdonald to 
recover 261 12s., dock charges incurred th rough  
the alleged default o f the defendants.

The action had been instituted in  the C ity of 
London Court, but had been transferred to the 
H igh  Court.

The facts and points in dispute sufficiently 
appear from the judgment of S ir James Hannen.

Ju ly  12.—A t the hearing the defendants 
attempted to prove that the discharge of the 
cargo was effected according to the custom of the 
port of London, w ith  regard to the discharge of 
vessels in dock, viz., by the cargo being unloaded by 
the dock company’s servants, and by them landed 
upon the dock quay, and sorted ready fo r removal 
by the parties entitled to take delivery of the 
goods from the vessel. This alleged custom the 
evidence failed to establish.

B u c k n ill fo r the plaintifEs. — The contract 
between the shipowner and the owners of cargo is 
contained in  the b ill of lading. I t  is there said 
that the jute is “ to be delivered from the ship’s 
tackles.”  The defendants, fo r no valid reason, 
have chosen to disregard the b ill of lading, and 
have landed the goods on the quay. They are 
therefore liable for any charges arising out of 
their so ac ting :

Marzetti v. Smith, W. N. 1883, p. 119.

Ho satisfactory evidence has been given of any 
custom to establish their r ig h t to violate the b ill 
o f lading, and land the jute on the quay. Our 
ligh te r attended two consecutive days, and yet 
could get none of the cargo, the defendants 
insisting upon landing the whole upon the 
quay. Wilson v. London, I ta lia n , and A d ria tic  
Steam Navigation Company, L im ited  (L . Eep.
1 0. P. 61; 13 L . T. Eep. N . S. 435; 2 Mar. 
Law Cas. 0. S. 279) decides that 25 & 26 V iet. c. 
63, s. 67, does not empower shipowners to land all 
the cargo, because part has been landed before the 
consignees are ready to take delivery. Even 
assuming tha t 25 & 26 V iet. c. 63 s. 67, applies, the 
plaintiffs are entitled to succeed. Under sub-sect. 7, 
under the circumstances of this case, the ship
owner is bound to give twenty-four hours’ notice 
in  w riting  of his readiness to deliver the goods. 
This he has not done. The mere verbal notice to |

the lighterman is not sufficient, nor is the le tter of 
the 16th the notice contemplated by the Act.

P olla rd  for the defendants.— This case is 
governed by the 67th section of 25 & 26 V iet. c. 63. 
The sub-sections there enumerated are only to 
apply when there ha3 been a failure on the part of 
the goods owner to make entry, or having made 
entry to land or to take delivery of the goods. 
The owner of the goods has failed to take de livery: 

The Energie, L. Eep. 6 P. C. 306; 2 Asp. Mar. Law 
Cas. 655; 32 L. T. Eep. N. S. 579.

The sub-section which applies is the 6th, and not 
the 7th, that applying to the cargo being dis
charged overside. But here, as contemplated by 
the 6th sub-section, the goods were landed for 
assortment. A ll that the 6th sub-section requires 
is that the goods shall, i f  demanded, be delivered 
to the owner w ith in  twenty-four hours of assort
ment, and this we were ready to do. Even 
assuming that the 7th sub-section applied, would 
thiB entitle the owners of the goods, after i t  had 
come to their knowledge that they could have the 
goods, to leave them at the dock for any length 
of time at the shipowner’s expense P

B u c k n ill in reply.
Cur. adv. vult.

J u ly  23.— Sir J ames H a n n e n .—The pla intiffs 
were owners of a consignment of ju te  in  the ship 
Clan Macdonald, under bills of lading containing 
the following clauses: “  500 bales of jute, to be 
delivered subject to the exceptions and conditions 
hereinafter mentioned, and from the ship’s 
tackles.”  “  The goods are to be discharged from 
the ship as soon as public intim ation shall be 
given that she is ready to unload, and if  not there
upon removed w ithout delay by the consignee, 
the master or agent is to be at liberty to~land 
the same, or, i f  necessary, to discharge into hulk, 
lazaretto, or hired lighters, at the risk  and expense 
of the owners of the goods.”  The ship arrived 
in  the East and West India Docks on the 12th 
Dec., and began to unload on the 13th. The 
whole of the cargo, which was a general one, 
was landed on the dock quay, and there sorted. 
Twelve of the bales of ju te were landed on the 
morning of the 13th, and on the afternoon of 
that day the lighterman employed by the plain
tiffs  attended w ith a barge to receive the jute, 
but was informed that i t  was not ready, and tha t 
the whole cargo would be landed. On the 14th 
the lighterman again attended, but could get no 
further intimation as to when the ju te  would be 
delivered. The cargo was then being discharged, 
and parcels of the jute, as they were come to, 
were from time to time landed on the quay, and 
there sorted. On the 14th the plaintiffs wrote 
the following letter to the defendants: “  We have 
made application at the ship Clan Macdonald fo r 
delivery of 500 B/, 80 B/, and 115 B /, ju te  marked

respectively E P but, having failed

to obtain delivery or correct information of 
the time when delivery could be given, we have 
lodged on board the usual notices, duplicate of 
which we inclose.”  The inclosed notice was as 
follows: “ To the owners of the ship C lan  
Macdonald. W ith  reference to the 500 bales jute 
per the above vessel as per particulars at foot, 
we hereby give you notice that in  compliance w ith  
the provisions of the Merohant Shipping A c t
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Amendment A c t 1862, we have made due entry 
and sent craft (w ith documents in  proper order) 
alongside the above-named vessel, and have 
offered and been ready to take delivery of the 
above-mentioned goods, and you having failed to 
make such delivery, and you having also failed 
at the time of our said offer to give us correct 
information of the time when such goods can be 
delivered, we hereby give you notice, and require 
you to give us twenty-four hours’ notice in  w riting 
o f your readiness to deliver the said goods ; and 
further, that we w ill not be responsible fo r any 
dock or landing charges on the same. And we 
give you further notice that in  the event of any 
fu rther default in  making complete delivery at 
the proper time of the aforesaid goods, we shall 
claim from you 12s. 6d. per day for detention of 
lighterman and craft, whether such detention be 
caused by your making default in  delivery at 
the proper time of a part of such goods, or of the 
whole quantity thereof.”  To this the defendants 
replied as fo llows: “  We re turn documents
received from you this morning. The dock 
company state tha t every despatch is being 
given your craft alongside our steamers Clan  
M acdonald and Gian Mackenzie, and further state 
tha t i f  any delay is caused i t  is caused on account 
of your not having sufficient men to receive the 
goods. We can, therefore, admit of no liab ility  
in  the matter.”  Some further correspondence 
followed, and on the 16th the defendants wrote as 
fo llow s: “  Y our favour of yesterday to hand
inclosing documents, which we again beg to 
return, as we can admit of no liab ility  in  the 
matter. On making further inquiries of the 
dock company, we are informed tha t they 
arranged w ith your man to go at 8 a.m. this 
morning, and that up to 12.30 neither the man 
nor the craft had put in  an appearance.”  On the 
15th the landing and sorting of the cargo was 
completed, and the pla intiffs ’ lighterman was 
informed on the afternoon of that day that the 
ju te  would be delivered to him  on the following 
morning, and that a gang of men would be in  
attendance to deliver the goods in to his barge. 
The men were in  fact ready to do so, but the 
lighterman did not attend. I f  he had attended at 
any time during business hours on the 16th the 
ju te  would have been delivered to him  free of 
charge; but, as the goods were not taken away 
on the 16th, the dock company from that time 
held them fo r charges, w ithout payment of which 
the goods could not have been delivered. The 
goods were not taken away u n til the 29th, when 
the dock company’s charges had amounted to 
26Z. 12s. This sum was paid by the plaintiffs, 
and they now seek to recover i t  from the defen
dants.

The plaintiffs contend that the defendants were 
bound, under the terms of the b ill of lading, 
to deliver the ju te  over the side of the ship, and 
that having neglected to do so, and landed the 
cargo, they remained liable for any charge to 
which the ju te  was subject, unless they had given 
twenty-four hours notice in  w riting  that i t  was 
ready fo r delivery. The defendants, on the other 
hand, allege tha t the cargo was discharged 
according to the custom of the port o f London 
w ith  regard to the discharge of vessels in  port, 
viz., by the cargo being unloaded by the dock 
company’s servants, and by them landed upon 
the dock quay, and sorted ready fo r removal by

the parties entitled to take delivery of the goods 
from the vessel. They further re ly upon the pro
visions of the Merchant Shipping A ct Amend
ment A ct 1862, sect. 67. The alleged custom was 
not established by the evidence. The real 
question in  dispute between the parties, as 
appears from the correspondence, turns on the 
proper construction and application of the 67th 
section of the Merchant Shipping A ct Amend
ment A ct of 1862. By that section i t  is enacted 
than "  when the owner of any goods imported in 
any ship from foreign parts into the United 
Kingdom fails to make entry thereof, or having 
made entry thereof, to land the same or take 
delivery thereof, and to proceed therewith w ith 
all convenient speed by the times severally herein
after mentioned, the shipowner may make entry 
of and land or unship the said goods at the times 
in the manner and subject to the conditions 
following.”  Then follow seven sub-sections 
setting forth  various cases in which the section 
becomes applicable. The 6th and 7th are the 
material ones, which enact (6) “  I f  any goods are, 
for the purpose of convenience in  assorting the 
same, landed at the wharf where the ship is dis
charged, and the owner of the goods at the time 
of such landing has made entry and is ready 
and offers to take delivery thereof, and to convey 
the same to some other wharf or warehouse, 
such goods shall be assorted at landing, and 
shall, i f  demanded, be delivered to the owner 
thereof w ith in  twenty-four hours after assort
m ent; and the expenses of and consequent 
on such landing and assortment shall be 
borne by the shipowner. (7.) I f  a t any time- 
before the goods are landed or unshipped the 
owner thereof has made entry fo r the landing and 
warehousing thereof at any particular wharf or 
wharehouse other than that at which the ship is 
discharging, and has offered and been ready to 
take delivery thereof, and the shipowner has failed 
to make such delivery, and has also failed at the 
time to give the owner of the goods correct infor
mation of the time at which such goods can be 
delivered, then, the shipowner shall, before land
ing or unshipping such goods, under the power 
hereby given to him, give to the owner of the 
goods or of such wharf or warehouse as last afore
said twenty-four hours’ notice in w riting  of his 
readiness to deliver the goods, and shall i f  he 
lands or unships the same without such notice, do 
so at his own risk  and expense.”

The firs t question which arises on this sec
tion is the meaning of the words, “  “When 
the owner of any goods fails to make entry 
and to take delivery thereof and to proceed 
thereof w ith  a ll convenient speed.”  These 
words no doubt include a case of default on 
the part of the owner of goods to take delivery 
of them, but they also apply to cases in which 
the goods owner is not in default, where he from 
any cause fails to obtain delivery. This is pointed 
out in  the case of The Energie (ubi sup.). I t  is 
there said: “  Their Lordships conceive that the 
word ‘ failed ’ need not be taken to im ply w ilfu l 
default in  the cargo owner, but that, upon the 
true construction of the section, the shipowner is 
at liberty to land the goods under i t  whenever 
the delivery of them to the owner w ith in  the 
proper time has been prevented by the force of 
circumstances, whether the la tte r is or is not to  
blame. They th ink  that th is construction is
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justified by some of the provisions of the section, 
which in certain cases throw  the cost and expense 
o f the landing upon the shipowner.”  I  do not 
th in k  in  the present case there was any w ilfu l 
default on the part o f the goods owner, but in  
fact he had no barge in attendance to take delivery 
of th is ju te  when the firs t twelve bales had to be 
disposed of, and, in  considering the question which 
afterwards arose, i t  is to he remembered tha t i f  
the ju te  had been delivered overside i t  would have 
caused the detention of the barge during the 
whole time that the ship was being discharged, 
because the bales came to hand at intervals down 
to the end of the three days during which the 
unloading was proceeding. But I  am of opinion 
that there was a failure on the part of the goods 
owner to take delivery by the time mentioned in 
the 6th sub-section of the 67th section, that is, the 
time when i t  becomes necessary for the purpose of 
convenience in  assorting the goods to land them 
at the wharf. The shipowner was therefore 
entitled under that sub-section to land the jute at 
his own expense, and he became bound w ith in  
twenty-four hours after assortment to deliver 
them to the goods owner i f  demanded. This 
would have been on the 16th, and i f  the plaintiffs 
had demanded the goods on that day they would 
have received them w ithout charge. On the other 
hand, i t  was the duty of the plaintiffs to take 
delivery of the goods w ithin a reasonable time 
after they knew that they could receive them. 
This would not necessarily be on the 16th, and, i f  
the p laintiffs had been in ignorance that they 
could receive them on the 16tb, I  should not con
sider that the ir failure to demand them w ith in  
twenty-four hours after the ir assortment would 
render them at once liable to the charges arising 
from the ir remaining on the dock quay. But i t  is 
clear that the failure of the plaintiffs to take 
delivery did not arise from ignorance that 
they could have the goods, but from a pre
conceived determination to try  the question 
whether or not they were entitled to insist on 
a twenty-four hours’ notice in  w riting  under the 
7th sub-section of the 67th section. 1 am of 
opinion that where goods are landed under the 6th 
sub-Bection the 7th is not applicable. That sub
section relates to the case of a vessel discharging 
overside where the necessity to land for sorting 
does not arise. Even i f  the 7th sub-section were 
applicable, I  do not th ink  i t  would make any 
difference in the position of the parties. Where 
the several conditions enforced on the goods owner 
by the 7th sub-section have been complied with, 
i t  becomes the duty of the shipowner to give 
the goods owner twenty-four hours’ notice in  
w ritin g  of his willingness to deliver the goods, 
w ith the consequence that if  he lands or unships 
the goods w ithout such notice, he does so 
at his own risk and expense. But this does not 
mean that the goods are to remain at his risk 
and expense for any time that the goods owner 
th inks f i t  to leave them at the wharf, though ho 
has notice that he may receive them by sending 
for them ; and there is no necessity for th is 
notice being in w riting. The notice in  w riting  
referred to in the 7th sub-section is only required 
as a condition of the shipowner’s r ig h t to land the 
goods at the goods owner’s risk and expense. I f  
w ithout this notice the goods are landed, this 
Would be done at the shipowner’s risk  and expense, 
but the duty of the goods owner remains to take

[A dm .

away the goods w ith in  a reasonable time after he 
has notice, whether written or verbal, that he can 
receive them. In  the present case notice was 
given to the lighterman on the 15th that he 
m ight have the goods on the 16th, and I  have 
no doubt that he knowingly left the officers of 
the dock company under the impression that 
he would then come and fetch them, but being 
aware of the dispute which had arisen as to the 
necessity for a written notice, he abstained from  
going to receive the goods.

I t  was contended for the plaintiffs that the 
lighterman was not their agent to receive notice 
when the goods would be ready fo r delivery, 
but I  am of opinion that, as he was sent by 
the p la intiffs to receive the goods, information 
as to the time when they would be delivered 
was so connected w ith the service fo r which he 
was employed that the plaintiffs are bound by 
the notice given to him. But, in  any case, the 
letter of the 16t.h did give the plaintiffs notice 
that they could receive the goods by sending for 
them. The plaintiffs were bound to act on this 
notice w ith in  a reasonable time, but the corres
pondence shows that the plaintiffs refused to act 
upon this, or any notice other than some special 
twenty-four hours’ notice in w riting, to which 
they considered themselves entitled under the 7th 
sub-section. The charges, therefore, to which the 
goods became subject, arose, not from the plain
tiffs ’ ignorance of the time when they could 
receive the goods, but from their voluntarily 
allowing them to become and remain subject to 
charges in order tha t they m ight test their view 
of the law, in which I  consider them mistaken. I  
am therefore of opinion that the defendants are 
entitled to judgment w ith costs.

Solicitors fo r the plaintiffs, J. A . and H . E. 
Farnfie ld .

Solicitors fo r the defendants, Fresh fie lds  and 
W illiam s.

J u ly  30 and Aug. 6, 1883.
(Before S ir J a m e s  H a n n e n .)

T h e  L iv ie t t a . (a)
S o lic ito r’s lien— Salvage— Ita lia n  Code— P rio r ity  

— Seamen’s wages—23 &  24 Viet. c. 127, s. 28— 
17 &  18 Viet. c. 104, s. 205.

Solicitors fo r  defendants in  a salvage action against 
a fo re ign  ship, who are entitled to a charge 
upon the ship, or the proceeds thereof, fo r  their 
costs and expenses incurred in  the preservation 
o f the property, do not take p r io r ity  o f the cla im  
o f the fo re ign Government, who, on the aban
donment o f the ship by her owners, are entitled, by 
the provisions o f their Code, to a lien  upon  
the ship, or the proceeds, fo r  the expenses o f 
sending back the ship’s crew to their own 
country.

A n  I ta lia n  ship was brought in to  a B rit is h  p o rt by 
salvors. A  salvage action having been institu ted, 
the ship was sold by order o f the court, and a sum  
was awarded out o f the proceeds to the salvors. 
A fte r payment o f tha t sum, and the costs o f the 
p la in tiffs , a balance o f 60l. 108. 3d. remained in  
court. The defendants’ solicitors had incurred  
expenses in  pum ping the ship, pay ing  the 
m arshal’s possession fees, &c., and claimed a

(a) Reported by J. P. A s p ih a l l , and F. W. R a ik k s  Esqrs.,
Barristers- at-Law.

The L ivietta.
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charging order upon the balance in  court f o r  such 
expenses, and sought payment out o f such balance 
to them. The I ta lia n  Government, through the ir 
consul in  this country, had sent home the crew o f 
the ship, and had incurred expenses by so doing. 
B y  I ta lia n  law such last-mentioned expenses are 
a lien upon the ship. The I ta lia n  consul opposed 
payment out to the defendants’ solicitors, and 
claimed p r io r ity  fo r  the lien o f the Ita lia n  
Government.

Held , that the I ta lia n  Government was entitled to 
such p rio r ity .

T his was an application in  a salvage action 
against an Ita lia n  b rig  by the defendants’ 
solicitors fo r payment ou t of 601. 10». 3d. (being 
the  remainder o f the proceeds of the ship in  
court) in  satisfaction of th e ir  costs.

The ship was brought into an English port by 
salvors, and at their suit she was arrested, and an 
action instituted against, her.

A fte r the institution of the action the ship was 
definitely abandoned by her owners as a total loss.

The ship was sold by order of the court, and the 
proceeds paid into court. On the hearing of the 
action on the 30th Jan. 6721. was awarded. A fte r 
payment from such proceeds of the amount 
awarded for salvage, together w ith the plaintiffs’ 
costs of action, the balance remaining in  court 
amounted to 601. 10s. 3d.

The crew of the L iv ie tta  had been, in  accordance 
w ith  the provisions of sect. 56 of the Ita lian Code, 
sent back to Ita ly  by the Ita lian consul in  London, 
and the expenses thereby incurred were paid by 
the Italian Government, who were opposing the 
present application on the ground that they were 
entitled by v irtue  of the provisions of the Ita lian 
Code to a lien upon the proceeds in  court in 
respect of the cost of sending the crew back to 
Ita ly , such cost amounting in  all to 621. 7s. 4d.

The defendants* solicitors, who had been 
instructed by the agents of the Ita lian under
writers to whom the ship had been abandoned, 
were now applying for payment of their 
costs out of the fund in court. The defendants* 
solicitors had incurred expenses by g iving a 
personal undertaking tha t bail should be put in 
by paying the marshal’s possession fees, and by 
pumping the ship, &c.

The sections of the Ita lian Code referred to 
are as follows:

Art. 56. The owners and charterers are also responsible 
jointly for payment of the taxes and other maritime dues, 
for premiums and wages, and for retention of wages due 
to the cassa degli invalid i of the mercantile marine for 
the expenses of board and return to their country of the 
men composing the crew, and for every outlay made on 
their behalf by Government agents if  such expenses are 
to be chargeable against the ship.

The liability  to refund the expenses of board and 
return to their country of the men forming the crew 
ceases in cases of shipwreck and abandonment of the 
vessel, but repayment of the same shall be effected out 
of the salvage or the value thereof with privilege, 
according to the terms of article 133.

For reimbursement of the expenses referred to in this 
article, harbour masters may issue injunctions, which 
shall be rendered executory by decree of the President of 
the Civil Tribunal saving appeal to the said tribunal 
within the term of twelve days, and on payment of the 
amount, for which the appellant must produce a receipt 
attached to his appeal, without which i t  w ill be inadmis
sible.

A rt. 133. Out of the proceeds of the sale of the ship 
and cargo w ill be privileged in the following order.- First, 
the expenses of sale ; secondly, the expenses of salvage

[A dm .

and Bafe keeping of the effects wrecked, including the 
remuneration of the persons who effected the sal
vage, and the expenses of conveyance of the harbour
employés.

Out of the residue of the ship, and out of the freight, 
w ill be privileged the keep of the captain and crew, 
indemnities for^ their return to their country, and the 
wages of the said crew, and afterwards privileged debts 
in accordance with the commercial laws.

The 205th section of the Merchant Shipping Act 
1854 (17 & 18 Y ic t. c. 104) referred to in  the case, 
is as follows :

Wherever any British ship is transferred or disposed 
of at any place out of her Majesty’s dominions, and 
any seaman or apprentice (belonging thereto does not in 
the presence of some British consular officer, or i f  there 
is no such consular officer there, in the presence of one 
or more respectable British merchants residing at the 
place, and not interested in the said ship, Bignify his 
consent in writing to complete the voyage i f  continued ; 
and whenever the service of any seaman or apprentice 
belonging to any British ship terminates at any place 
out of Her Majesty’s dominions, the master Bhall give 
to each such seaman or apprentice a certificate of 
discharge in the form sanctioned by the Board of Trade 
as aforesaid, and, in the case of any certificated mate 
whose certificate he has retained, shall return such 
certificate to him, and shall also, besides paying the 
wages to which such seaman or apprentice is entitled, 
either provide him with adequate employment on board 
some other British ship bound to the port in Her 
Majesty’s dominions at which he was originally shipped, 
° r other port in the United Kingdom as is
agreed upon by him, or furnish the means of sending 
him back to such port, or provide him with a passage 
home, or deposit with such oonsular officer, or such 
merchant,or merchants, as aforesaid, such a sum of money 
as is by suoh officer or merchant deemed sufficient to 
defray the expense of his subsistence and passage home ; 
and such consular officer or merchants shall indorse 
upon the agreement of the ship which the seaman or 
apprentice is leaving the particulars of such payment, 
provision or deposit; and if  the master refuses or 
neglects to comply with the requirements of this section, 
such expenses as last aforesaid, i f  defrayed by suoh 
consular officer, or by any other person, shall, unless 
such seaman or apprentice has been guilty of barratry, 
be a charge upon the ship to which such seaman or 
apprentice belonged and upon the owner for the time 
being thereof, and may be recovered against such owners 
w ith costs, at the suit of the consular officer or other per
son defraying such expenses, or, in case the same has been 
allowed to the consular officer out of the public moneys, 
as a debt due to Her Majesty, either by ordinary process 
of law, or in the manner in which seamen are hereby 
enabled to recover wages ; and such expenses, i f  defrayed 
by the seaman or apprentice, shall be recoverable as 
wages due to him.

The 28th section of 23 &  24 Y ic t. o. 127, referred 
to, is as follows :

In every case in which an attorney or solicitor shall 
be employed to prosecute or defend any suit, matter, or 
proceeding in any court of justice, it  shall be lawful for 
the court or judge before whom any such suit, matter, or 
proceeding has been heard or shall be depending, to 
deolare such attorney or solicitor entitled to a charge upon 
the property recovered or preserved, and upon such decla
ration being made such attorney or solicitor shall have a 
charge upon, against, and a right to payment out of the 
property, of whatsoever nature, tenure, or kind the same 
may be, which shall have been recovered or preserved 
through the instrumentality of any such attorney or 
solicitor, for the taxed costs, charges, and expenses of or 
in reference to such suit, matter, or proceeding ; and i t  
shall be lawful for such court or judge to make suoh 
order or orders for taxation of and for raising and pay
ment of such costs, charges, and expenses out of the said 
property as to such court or judge shall appear just and 
proper ; and all conveyances and acts done to defeat, or 
which shall operate to defeat, such charge or right, shall, 
unless made to a bona fide purchaser for value without 
notice, be absolutely void and of no effect as against such 
charge or right ; provided always, that no such order 
shall be made by any suoh court or judge in any case in

The L ivietta.
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which the right to recover payment of such coats, charges, 
and expenses is barred by any Statute of Limitations.

J u ly  30.—A t the hearing i t  appeared that the 
defendant’s solicitor had obtainedacharging order 
from the judge w ithout all the facts being before 
him, and it  was thereupon agreed that the matter 
should be argued as i f  no such order had been 
obtained.

W. O. F . P h illim ore  in  support of the solicitors’ 
application.— The 23 & 24 V iet. c. 127 gives 
solicitors a charge upon property recovered or 
preserved by their instrumentality. In  this case 
property has been preserved by the solicitors. Dr. 
Lushington has in several cases preferred the 
solicitor’s claim to others of very high rank. The 
solicitor’s should be preferred on the principle tha t 
the last lien takes precedence of all others, because 
w ithout i t  the other liens would be lo s t:

The Soblomsten, L. Rep. 1 Ad. & Ec. 293 • 2 Mar 
mlLaf  Cm . 0 . S. 436 ; 15 L, T. Rep. N. S. 393;
1 he Jeff Davis, 2 Mar. Law Caa. O. S. 555 • 17 L  T 

Rep. N.S. 151; L. Rep. 2 Ad. & Ec. 1 ■ ’
The Heinrich, L. Rep. 3 Ad. & Ec. 505; ’l  Asp. Mar 

Law Cas. 260; 26 L. T. Rep. I f .  S. 372.
J -P - A spina ll, contra, on behalf of the Ita lian 

Government.—None of the cases quoted support 
the prio rity  of the solicitors’ charge to the claim 
of the Ita lian Government. They no doubt are 
cases where the solicitor’s claim took high rank, 
bu t the circumstances were very different from 
the present. Moreover, the Legislature never 
contemplated including such a case as the present 
under 23 & 24 V iet, c, 127, s. 28. In  the Merchant 
Shipping A ct 1854, s. 205, we find a provision, 
very similar to the provision in the Ita lian Code, 
empowering the B ritish  consul to send home’ 
B ritish  sailors under circumstances like the 
present, and g iv ing the consul a charge upon the 
ship for the money so expended. The money so 
expended is in the nature of viaticum, and as such 
has always taken high rank in  the Adm ira lty 
Court. By way of reciprocity, the lien given by 
Ita lian  law should rank the same as that given by 
ours. A t the time when the property was being 
preserved by the defendants’ solicitors the lien o i 
the Ita lian  Government had already attached. The 
solicitors are therefore only entitled to a charging 
order subject to this lien, and such lien is not 
to be superseded by a charging order subsequently 
obtained. In  The Gustaff (1 Mar. Law Cas. O. S. 
230 ; Lush. 506; 6 L. T. Rep. N. S. 660) viaticum 
took precedence of a shipwright’s lien, and i t  was 
then laid down that the shipwright’s lien was sub
ject to all existing obligations then complete and 
due against the vessel. So here the solicitor’s lien 
must be subject to the existing lien of the Ita lia r 
Government. In  The H e inrich  {ubi sup.) i t  is to b< 
noticed that the master was a part owner, and ir 
consequence of this i t  was that his wages wert 
postponed to the solicitor’s charge. In  The Jet 
D avis  (ub i sup.) the solicitor’s claim was giver 
precedence of a claim quite unconnected w ith the
8hip.

Cur. adv. vu lt.
Aug. 6.— Sir J ames H a h n e n — T wo actions were 

instituted by the steamship Walton and the brig  
Ju lie  for salvage services rendered by them to the 
Ita lian  brig L iv ie tta . Messrs. Thomas Cooper 
a?du t ’ solicitors, were instructed by the agents 
of the Ita lian underwriters, to whom the L iv ie tta  
nad been abandoned, to appear in  these actions 
and defend their interests. In  the result the

L iv ie tta  was sold by order of the court, and the 
salvage and costs due to the plaintiffs having been 
paid out of the proceeds of the sale, a balance of 
601. remains in  court. Messrs. Cooper and Co. 
assert that this sum has been preserved through 
the ir instrum entality, and claim to be entitled 
under the 23 &  24 V iet. c. 127, s. 28, to a charge 
upon the amount now in court fo r their costs, 
charges, and expenses in the said action, amount
ing  to 921. 7s. l id .  I  do not consider that the 
whole sum remaining in court has been preserved 
by Messrs. Cooper and Co.’s services ; but they 
have, by payments which they have made, and by 
g iv ing bail, saved the fund in  court from some 
charges which would otherwise have fallen upon 
it. The Ita lian Government, through its consul, 
prefers a claim to be paid out of the proceeds of 
the ship remaining in court the expenses i t  has 
been put to in  sending back to Ita ly  the crew of 
tne L iv ie tta  ; and proof has been given that by the 
law of Ita ly  the Ita lian  Government is enabled, in  
case of shipwreck and abandonment of the vessel 
by the owners, to be repaid out of the salvage the 
expenses of sending the crew home, “  after pay
ment (1) of the expenses of sale, and (2) of the 
expenses of salvage and safe keeping of the effects 
wrecked, including the remuneration of the per- 
sons who effected the salvage, and the expenses 
of conveyance of the harbour employés.”

The question is, whether the claim of the Ita lian 
Government is to be preferred to that of Messrs. 
Cooper and Co. The Ita lian law on this subject 
rs very sim ilar to our own. By the 205th section 
of the Merchant Shipping A c t 1854 the expense of 
sending seamen belonging to a B ritish  vessel 
home from a place abroad where their services 
“ aYe terminated, is to be paid by the master, 
and, i f  not paid by him, maybe defrayed by the 
consular officer, and shall in that case be a charge 
upon the ship, and may be recovered against the 
owners w ith costs ; and i f  allowed to the consular 
officer out of the public moneys, may be recovered 
as a debt due to Her Majesty either by ordinary 
process of law or in  the manner in which seamen 
^ e n a b le d  to recover wages. The same measure 
which we should expect to be meted in  sim ilar 
circumstances by the Italian tribunals to our 
Government ought to be applied in this case to 
the Ita lian Government. The object of the 28th 
section of 23 & 24 V iet. c. 127 is to prevent the 
client who has had the benefit of his solicitor’s 
services from carrying off the spoils of victory w ith
out applying them toward the remuneration of these 
services. I t  was not, I  conceive, intended to give 
the solicitor priority over claims g iving a lien 
which could have been enforced in the suit by 
other persons against the property which was the 
subject of litigation. A  mortgage created by the 
client to a person having no notice of the litigation 
would not be superseded by a charging order 
subsequently obtained by the solicitor, and a 
charge created by the law must, I  th ink, be put on 
an equal footing w ith one arising out of the con
tract of the client. Such charges in effect 
dim inish the property or the value of the property 
which could be recovered or preserved by the 
solicitor’s instrumentality. In  the present ease 
the L iv ie tta , when i t  came w ith in  B ritish  jurisd ic
tion, was already by the law of its flag subject, in  
the events which had happened, to a charge in  
favour of the Ita lian Government fo r the expense 
of conveying its crew to Ita ly . Itappears to me that



154 m a r it im e  l a w  c a s e s .
A dm .] T h e  E ilean  D u bh . [ A d m .

th is charge should, on general principles, as well 
as by analogy w ith  our own statute, rank as high 
as wages. Where thelaw imposes on the ship, in the 
event of shipwreck, a charge fo r the expenses of 
the seamen’s reconveyance to the ir own country, 
this must be looked upon as a part o f the terms 
upon which the seamen engage for the voyage, and 
is another form of remuneration for the services 
the sailors rendered up to the time of the wreck.

In  The G ustaf(ub i sup.) D r. Lushingtonheld that 
the claim of seamen for their wages earned before 
a ship came into a shipwright’s hands took prece
dence of the ship w right’s common law r ig h t of lien 
for repairs; and, in  the case of foreigners, that they 
were entitled, in addition to the ir wages, to priority 
fo r what the learned judge terms the “ ordinary 
allowance for return to their country.”  In  support 
of the solicitors’ charge reliance was placed on The 
boblomsten (ub i sup.), where Dr. Lushington 
ordered the funds in  court to be applied, first, in  
satisfaction of the proctor’s oosts, and, secondly, of 
a smpbroker s claim for necessaries supplied after 
the arrest of the ship. But, as the learned judge 
had pointed out in The G ustaf and other cases, the

supplying of necessaries does not give ab origine  
a hen, but only a statutory remedy against the res, 
which is essentially different.”  The same obser
vation applies to the case of The H e inrich  (ub i sup.), 
where the claim of a solicitor was preferred to one 
for necessaries, w ith this additional circumstance, 
tha t the necessaries were there supplied after the 
institu tion of the original suit. P rio rity  was also 
given in that case to the solicitor’s claim over that 
of the master’s claim fo r wages, but i t  appeared 
tha t he was a part owner, and had himseli 
instructed the solicitors to defend the suit, and on 
this ground i t  was held that he could not enforce 
his claim to wages, to the prejudice of the 
solicitors. In  The Jeff D avis (ub i sup.) priority 
was given to the claim of the solicitor over 
tha t of the holder of a garnishee order; but 
there the claim of the solicitor was preferred to a 
debt of the client wholly unconnected w ith  the 
‘“ "P- .This does not appear to me to tend to show 
that S ir R. Phillimore would have preferred the 
solicitor s claim to that of seamen fo r the ir wages, 
to which thepresent case must, I  th ink, bo likened.’ 
For the reasons above given, I  am of opinion that 
the Ita lian  Government is entitled to an order for 
payment out of the sum in  court of the expenses 
of sending back the crew of the L iv ie tta  to  Ita ly .

Solicitors for the defendants, Thomas Cooper and

Solicitors for the Ita lian Government, Deacon, 
Son, and Gibson.

draw al is the claim  upon which costs are to be
given, and he is not entitled to his costs.

Im s  was a motion by the defendants, m an action 
in  rem, fo r damage by collision, that the plaintiffs 
should be condemned in the costs of the reference, 
on the ground that their claim had been disallowed 
by more than one-half.

The action was brought by the owners of the 
steamship M arie  against the steamship E ilean  
Dubh to recover damages in  respect of a collision 
between the two vessels. The defendants counter- 
claimed in respect of the damage occasioned by 
the collision to their steamship the E ilean  Dubh.

On the 6th March 1883 the court found both 
vessels to blame, and condemned the defendants 
in  ha lf the plaintiffs’ claim, and the plaintiffs in  
half the defendants’ counter-claim. A  reference 
was ordered to the registrar and merchants to 
assess the amount of the respective damages.

The p la intiffs ’ claim sent in fo r the reference 
amounted to 12531.19«. bd., the defendants’ claim 
to 8221. 12s. l id .  A t the hearing of the reference 
on July 26 the plaintiffs withdrew certain items 
of their claim, amounting in all to 4641. 18s. l id . ,  
on the ground that such items had been inserted 
by mistake, owing to the fact that the M arie  had 
been in a collision w ith  another vessel on the same 
day as the collision w ith the E ilean  Dubh, and 
such items were chargeable to the other steamer, 
and not to the M arie. By the above withdrawal 
the plaintiffs’ claim was reduced to 7891. Os. 6d.

On the 9th Aug. the registrar issued his report, 
and therein allowed 5651. 9s. to the plaintiffs, and 
620Z. 3s. 3d. to the defendants. The defendants 
had claimed 2591. 11s. 3d. for demurrage and loss 
of freight, and had been allowed 721. The 
registrar had le ft each party to bear the ir own 
costs.

Boscoe, on behalf of the defendants, in  support 
of the motion.—The rule in  cases of this sort has 
always been that the p la in tiff pays the costs of 
the reference, i f  the registrar disallows more than 
one-third of his claim :

The E m press E u g e n ie , Lush. 138.

In  this case the claim was for 12531. 19s. 5d., and 
the sum allowed is 5651. 8s„ so that more than 
half has been disallowed. The fact of the items 
being withdrawn at the reference does not affect 
the rule. The object of the rule is to prevent 
exorbitant claims, and so prevent expenditure in 
supporting and opposing such claims. The w ith
drawal at the reference reduces the claim only 
after this expenditure has been incurred.

Tuesday, Nov. 6,1883.
(Before S ir J ames H annen.)

T he E ilean  D dbh . (a)
C o llis ion Practice—Deference—Am ount o f cla im  

— Amount allowed— Costs.
Where a p la in t if f  in  a reference in  a collision  

action w ithdraws a large item  o f his cla im  a t the 
reference and not before, and he recovers less 
than two-thirds o f the amount o rig in a lly  claimed, 
but more than two-thirds o f the amount which 
remains after his w ithdraw al o f the above item, 
the o rig ina l amount o f his c la im  before w üh

le) Reported by J. P. Aspinall and F. W. K.umjs, Esqrs..
Barristers- at -La w.

Nelson, on behalf of the plaintiffs, against the 
motion.—I t  is submitted that inasmuch as the 
items withdrawn were inserted by mistake, the 
amount which remains after the items have 
been deducted is the claim upon which costs are 
to be given, and i f  so, less than one-third of our 
claim has been struck off. W ith  regard to expen
diture, this reference must have been fought out 
even i f  our original claim had been what i t  was 
after the withdrawal of the above items, because 
the plaintiffs had made such an excessive claim 
upon us for demurrage and loss of freight. They 
actually claimed 2591. 11s. 3d. and only got 721. 
The rule referred to is not universal, and this is a 
case where an exception should be made:

The m e a n e r, 3 Asp. M ar. Cas. 582 ; 38 L . T . Rep.
N . S. 650.
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Roscoe in  reply.—Whatever was struck o il onr 
claim for demurrage and loss of freight, the fact 
remains that we claimed 822L 12s. IleZ. and got 
620Z. 3s. 3d.

S ir J ames H annen .—I  understand from the 
registrar that the point which much influenced 
him at the reference was the withdrawal of these 
items, and he accordingly appears to have le ft each 
party to bear the ir own costs, th ink ing  that the 
withdrawal, by dim inishing the claim of the plain
tiffs , brought them w ith in  the protection of the 
rule referred to. I ,  however, am of opinion that, i f  
the original claim was persisted in  up to the hear
ing of the reference, the withdrawing of certain 
items then ought not to make any difference. The 
case had already come into the hands of counsel, 
and expenses had been incurred in  regard to the 
excessive claim, whereas, i f  these items had never 
been inserted, a fa ir offer m ight have been made 
by the defendants and accepted by the plaintiffs. 
I  therefore th ink if  an improper claim is w ith 
drawn merely at the reference, i t  ought to make 
no difference, and the usual rule must be applied 
as i f  the original amount had been adjudicated 
upon. I  accordingly condemn the plaintiff's in  the 
costs of the reference and of this motion.

Solicitors for the plaintiffs, Lowless and Go.
Solicitors for the defendants, Keene, M arsland, 

and Bryden.

Tuesday, Nov. 13, 1883.
(Before S ir J ames H an nen .)

T he  I sis, (a)
Salvage—Practice — Form  o f Pleadings — Order 

X IX . ,  r r .  4, 5 and 7.
I n  a salvage action where the p la in tiffs  had delivered 

a statement o f claim  in  the fo rm  No. 6, sect. 3 
o f appendix G. to the rules o f the Supreme Court 
1883, the Court, on motion by the defendants, 
ordered the p la in tiffs , under Order X IX . ,  r .  7, to 
deliver a fu r th e r and better statement o f the 
nature o f the ir claim , and ordered the costs o f 
the motion to be costs in  the cause.

The form s o f pleading under Order X IX . ,  r . 5, are 
not under a l l circumstances to be r ig id ly  complied 
w ith , but are rather to be taken as the class o f 
pleading i t  is desired to introduce.

I n  salvage actions i t  may be proper in  some cases, 
owing to the practice of the court that where the 
defendants adm it the facts alleged in  the state
ment o f claim, the p la in tiffs  are not allowed to 
give any evidence a t the hearing, to use a  fu l le r  
fo rm  o f statement o f c la im  than that given in  the 
example in  the appendix to the Rules o f the 
Supreme Court 1883, and approaching more 
nearly to the old form .

T his was a motion by the defendants in  a salvage 
action fo r an order tha t the p la in tiffs  should 
de live r a fa rthe r and better statement of the 
nature o f th e ir claim, and be condemned in  the 
costs o f the motion.

Salvage services having been rendered by the 
plaintiffs to the steamship Is is, they on the 4th 
Sept. 1883 instituted an action for salvage 
against the owners of the Is is, her cargo and 
freight, and on the 5th Nov. 1883 delivered the 
following statement of claim :—

The plaintiffs, W illiam  Hodds and sixteen others above
(a) Beported by J. P. AsriHAii, and F. W . Baikes, Esqrs.,

Barnsters-at-Law.

named, are the owners, masters, and crew of the yawl 
B a n d  o f H ope, of W interton, in the county of N orfo lk. 
The plaintiffs, Charles barter and nineteen others above 
named, are the crew of the Royal National Lifeboat 
Institution’s lifeboat H u s b a n d , of W interton aforesaid. 
The other plaintiffs are the Great Yarmouth Steam-tug 
Company, Limited, who are the owners of the steam-tugs 
U n ite d  Service, E xpress, and M eteor, and the masters and 
crews thereof respectively.

The said plaintiffs rendered salvage services to the 
dereliot steamship Is is ,  on the Hasbro’ Sands, and off 
the coast of Norfolk, during the I9 th , 20th, 21st, and 22nd 
of Sept. 1883. Particulars :

1 Vo.lna  r t f  f/hft Tjtist fl/fc tllG tllTlG 01 tllO <* S* O.
services..................................................

Value of cargo..........................................
Freight ...................................................

2. Value of B a n d  o f  H ope  ................... 200 0 0
3. Value of U n ite d  S ervice  ................... 2500 0 0
4. Value of E x p r e s s ................................... 2000 0 0
5. Value of M eteor ........... ........... .... 2500 0 0
6. Damage sustained by U n ite d  Serv ice  30 0 0
7. Damage sustained by Express ..........  15 0 0
The plaintiffs claim such amount of salvage as may

be just. Delivered the 5th day of Nov. 1883,. by 
Pritchard and Sons, agents for C. H . W iltshire, plaintiffs’ 
solicitor.

The defendants thereupon served the plaintiffs 
w ith  the following notice of motion :

W e, Thomas Cooper and Co., for the defendants in 
this action, give notice th at we shall by counsel on the 
13th Nov. 1883 move the judge iu  court to direct the 
plaintiffs to deliver a further and better statement of 
olaim, or such particulars as w ill give the defendants 
sufficient information of the nature and ciroumstanoes 
of the alleged salvage services rendered by the respective 
plaintiffs to the said steamship Is is , to enable the defen
dants to have the opportunity of making a tender in the 
action, and why the defendants should not have ten 
days for delivering statement of defence after such 
further and better statement of olaim fo r particulars 
have been delivered, and why the plaintiffs should not 
be condemned in the costs of this application.

Nov. 13.—The motion now came on before the 
judge in court.

Phillim ore , fo r the defendants, in  support of 
the motion.—The form  of salvage statement 
of claim in  the appendix to the Rules of the 
Supreme Court 1883 is not applicable to this 
case. Upon this statement of claim we are quite 
unable even to approximate to the value of the 
services. We are therefore unable to make an 
adequate tender, and so settle the matter. I t  has 
been the practice in  many salvage actions fo r the 
defendants to admit the statement of claim, and 
thereby the expense of witnesses at the tr ia l is 
saved.

J. P . A sp ina ll for the plaintiffs, contra.—I  admit 
that further Information should be given than is 
provided for by the form. The rule, however, says 
that any longer forms shall be deemed prolix. [S ir  
J ames H a n n e n .—But i t  says they must be suffi
cient.] We have complied w ith the form, and i f  not 
sufficient, the plaintiffs have the remedy of apply
ing  for particulars. [S ir J ames H annen .—The 
very object of the rules is to avoid these con
stant applications for particulars.] Then the only 
alternative is to go back to the old form of plead
ing in  these actions. [S ir  J ames H annen.—I t  is 
extremely likely that may be so. That, however, 
must be le ft to the pleaders, and i t  w ill be a 
matter for taxation. The rule only requires that 
these forms shall be used where they are 
sufficient, and i f  i t  be that per in cu ria m  enough 
had not been put in, the rales provide fo r further 
particulars. The object was to secure as much 
succinctness of statement as was considered
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necessary for information. I  am sure, i f  the Pro
fession w ill carry i t  out in  this spirit, i t  w ill be 
fo ib le .  B u t I  am of opinion that in  this case 
sufficient particulars have not been given. I  th ink 
counsel practising in  this court m ight shorten 
salvage pleadings very easily. I  am sure, i f  they 
apply their minds to it, they w ill be quite able to give 
particulars. Phillimore.-—-The difficulty in  this 
case is that the rule says these forms shall be 
sufficient. S ir J ames H annen . — Quite the 
contrary. I t  implies that there may be cases in  
which i t  may not be sufficient, and you must 
not take i t  that you are slavishly to adhere to the 
words and forms of these specimens. They are 
only to be taken as indications of the character of 
pleading which i t  is desired to introduce. You must 
t r y  seriously to give the material information in 
a succinct form.] I t  has always been the practice 
of this court, i f  the defendants chose to admit the 
facts as set out in  the statement of claim, to go to 
tr ia l on the admitted facts. By so doing the 
plaintiffs are bound down to those facts, and are 
not allowed at the hearing to give any evidence. 
For this reason, unless the practice of the court is 
deviated from, the setting out of the minutest 
details of a salvage action is essential.

S ir J ames H annen.—That is no doubt a very 
serious difficulty. I  really must say, while I  wish 
i t  to be understood that my decision only applies 
to this particular case, that i t  appears to me pro
bable that i t  w ill be found necessary in  many 
cases to make use of a form of pleading more 
nearly approaching to the old form of statement 
of claim, than the example which is given in  the 
appendix to these rules. Because undoubtedly the 
general object of these rules is to save expense, 
and I  can speak from my own experience, though 
i t  is slight, that the defendants in  these salvage 
actions do frequently assent to the statements 
made in the statement of claim, and the case 
proceeds to tria l upon that basis. I t  would 
certainly lead to a very great additional expense 
i f  the p la intiffs in  salvage actions were obliged to 
keep their witnesses for the purpose of proving at 
the tr ia l the facts which were summarised in the 
statement of claim, and which would also make i t  
necessary that the defendants should also keep 
the ir witnesses for the purpose of meeting some 
possible state of facts of which they would have 
had no sort of information from the statement of 
claim. Therefore, while my decision applies to 
th is particular case, my observations have a wider 
scope. I  accordingly direct this statement of claim 
to be amended, and order the costs of the motion 
to be costs in  the cause, (a)

Solicitors for the plaintiffs, P ritchard  and Sons.
Solicitors for the defendants, T. Cooper and Co.

(a) In  consequence of this order the plaintiffs delivered 
a  statement of claim in the form Riven in the appendix to 
the Buies of the Supreme Court 1883, under which parti
culars of the service were given under the heads of— 
(1) Deacription of salvors ; (2) Position and condition of 
the salved ship ; (3) Nature of the services; (4) State 
of the weather; (5) Bisk, fa tigue, and .Exposure; 
(6) Special service; (7) Duration of services; (8) Effect 
of fhe services; (9) Values; (10) Damage sustained. 
The aotion came on for hearing on Dec. 14, when 
B utt, J. awarded 17001. on a value of 17,0001. In  
commenting upon the above form of statement of claim, 
his Lordship remarked that, if  in salvage actions fu ll par
ticulars of the services were to be given, he considered 
the old form of statement of olaim to be the best, as it 
told the story consecutively, and not in the disjointed 
way occasioned by particulars.—E d .

[P r iv . C o.

J U D I C I A L  C O M M IT T E E  O E  T H E  
P R I V Y  C O U H C II . .

M ay  29, 30,31, and June 30,1883. 
(Present: The R ight Hons. S ir B arnes P eacock, 

b ir R obert P . Collier , Sir James H annen , Sir 
B ichard Couch, aud S ir A rthur H obhouse.)

W il l ia m  B ir d  and  others v . T homas Gib b  and 
others ; T he D b B ay . (a) 

on appeal prom the vic e -adm iralty  court oe
MALTA.

Salvage Am ount—Damage— Loss o f p ro fit—Sepa
rate award fo r  damages—Evidence.

Where in  rendering salvage services a ship has 
sustained actual damage and loss which is ca
pable o f being accurately ascertained, evidence o f 
the amount thereof is admissible on behalf o f the 
salvors, and the court should, where there is  a 
fu n d  sufficient fo r  the purpose w ithout depriving  
the owner o f the benefit o f the salvage, award to 
the salvors the amount o f such loss and damage 
m  addition to the salvage reiva/rd.

Interest on the amount o f loss and damage is not 
recoverable by salvors.

Salvors are entitled to recover f o r  general depre
cia tion in  the value o f a salving ship in  conse
quence o f the damage sustained, and fo r  loss o f  
charter-party i f  proved.

I n  a service o f considerable m erit lasting fo r  sixty- 
two hours, where the court below on a value o f  
67,2001. had awarded 50001. fo r  the service, and 
35351. Is. §d. fo r  damages and expenses a ris ing  
ont o f the service, the Court reduced the award to a 
lump sum o f 6000Z.

T his was an appeal from a judgment of the Vice- 
Adm ira lty Court of Malta in  an action of salvage 
instituted by the respondents, the owners, 
master, and crew of the steamship M ary  Louisa, 
for the recovery of salvage in respect of services 
rendered to the steamship De B ay  and her cargo 
in  the Mediterranean.

The services consisted in  towing the De Bay  
from close to Sicily to Yaletta in  Malta fo r sixty- 
two hours under the circumstances set out in the ir 
Lordships’ judgment.

A t the time of rendering the services the M ary  
Louisa  was bound from Marseilles to Girgenti in  
ballast, under a charter-party dated 7th Dec. 1881, 
whereby i t  was agreed that the M ary  Louisa  
should, after discharge of her cargo at Marseilles, 
proceed to Girgenti and other ports named in the 
charter-party and load a certain cargo and deliver 
the same at New Y ork  or Baltimore, on being 
paid the lamp sum of 2800Z. fo r any four of the 
above ports, charterers having the privilege of 
using one or two additional ports, paying 50Z. for 
each additional port used, 25Z. to be deducted for 
each loading port less than four not used. I t  was 
also agreed that should the steamer not arrive and 
be ready to receive her cargo at her firs t loading 
port on or before 20th Dec. 1881 the charterers 
were to have the option of cancelling the charter- 
party. In  consequence of the salvage services 
the M ary  Louisa  not being able to arrive at G ir
genti on or before 20th Dec. her owners 
telegraphed to the charterers the circumstances, 
and in reply received a telegram that the

(a) Beported by J. P. A spinall aud P. W . Baikxs, Esqra ,
Barristers-at-Law.
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charterers cancelled the charter-party. There
upon another charter-party dated 28th Dec. 1881 
was entered in to  for the M ary Louisa, whereby 
i t  was agreed that the vessel should proceed to 
Ita lian, Sicilian, or Spanish ports and there load 
a certain cargo and deliver the same at New York 
or New Orleans for a lump sum of 2600/. for fre ight 
fo r any four of the loading ports taken in  rotation, 
charterers having the privilege of using one or 
two additional ports, paying 50/. for each 
additional port used, and should any of the four 
ports named as loading ports not be used, the sum 
of 50/. should be deducted from amount of charter 
fo r each one not so used. The M ary Louisa, 
accordingly, when repaired, loaded her cargo at 
certain ports in  Sicily and then proceeded to 
New York and duly discharged her cargo. The 
owners of the M ary Louisa now claimed damages 
against the owners of the De Bay  as follows :

The difference between the lump sum of 28001. for 
freight under the charter-party dated 7th Dec. 1881, 
and the sum of 2600/. for freight under the second 
charter-party dated 28th Dec. 1881—200/.

Five per cent, commission on freight and demur
rage under cancelled charter-party of 7th Dec. 
1881—1401.

Loss sustained as follows : As vessel only used two 
ports for loading and as under second charter-party  
lOOt. has been deducted where under first or can
celled charter-party the amount for two ports would 
only have been 50t.—501.

The value of the Be Bay was agreed at 27,000/., 
her cargo at 38,000/., and the fre ight at 2200/.

On the 30th June 1882 the Judge of the Vice- 
A dm ira lty  Court gave judgment, and after fu lly  
detailing all the facts of the case, and the con
tentions on both sides, stated that the nautical 
experts, who had the confidence of both parties, 
had agreed on the vouchers before them, tha t the 
loss or disbursement sustained by the M ary  
Louisa  from demurrage, from cancellation of her 
charter-party, from destruction of her stores and 
provisions, and for costs of repairs w ith other 
incidental expenses, amounted to 2035/. 15». 6c/., 
and that the depreciation of the M ary  Louisa  taken 
at 5 per cent, on 30,000/., her estimated value, was 
1500/., and the learned judge adopting these con
clusions took the loss and damages suffered by 
the M ary  Ijou isa  at 3535/. 1». 6d. and he awarded 
the sum of 5000/. fo r salvage services, and 
pronounced fo r the respondents in the svm of 
8535/. 1«. 6c/. and costs, and condemned the defen
dants and their bail therein.

The particulars of the damage and expenses 
incurred by the M ary Louisa  (referred to in  the 
judgment as at p. 116 of the Appendix) were as 
fo llows.

Demurrage from 14th Dee. 1881, day on which M a ry  
L o u is a  took De B a y  in tow to that of her departure 
from M alta  31st of same month at 40/. per 
d a y-6 80 /.

Depreciation in M a ry  L o u is a ’s value by over straining, 
racing of engines, &c., 30,0001. a t 5 per
oent.— 1500/.

Loss on charter commission on freight &c.,as per 
doouments—390/.

Cancelling charter and Lord Mayor’s fees as per docu
ments exhibited—4/. 16s. 7d.

Cost of repairs and expenses in  M alta as per 
account—645/. 5s. 8<Z.

Cost of bosses left to be replaced in England 
about—200/.

Sundry telegrams, about 12/.
Six months interest on the above items amounting to 

3423/. 2s. 3cZ. at-6 per cent per annum—102/. 19s. 3d.
From the decision below the defendants

appealed. The case on behalf of the appellants 
submitted that the judgment was wrong and 
should be reversed for the following among 
other reasons :

1. Because the amount awarded is so large as to be 
excessive and unreasonable.

2. Beoause the learned judge in making up the amount 
has included items which ought not to be included, and 
has allowed some of these items twice over, and has 
allowed too large a sum to many of the items and 
amounts which were not proved nor substantiated and 
which are not proper to be allowed as substantive claims 
in  actions for salvage.

3. Because the evidence does not support the findings
and conclusion of the learned judge.

4. Because the sentence or judgment in  awarding the 
sum awarded is wrong, and so wrong that i t  should be 
corrected on appeal.

In  the case on behalf of the respondents i t  was 
submitted that the judgment below should be 
affirmed for the following amongst other reasons :

1. Beoause the respondents by'their services, resoued 
the De B a y , her cargo, and freight, and passengers 
from total loss.

2. Because the services of the M a ry  L o u is a  were well 
and efficiently performed, and were attended w ith  much 
labour and fatigue to her master and crew.

3. Because the sum awarded was arrived at by the 
court below after the most careful consideration of a ll 
the evidence given and the facts of the case.

4. Because the award is neither exhorbitant nor
excessive. .

5. Because the said award is in fu ll accordance with  
the law and practice of the courts of Adm iralty and 
Vice-Adm iralty in salvage aotions.

M ay  29.—The appeal came on fo r hearing.
Webster, Q.O. and W. 0. F . P h illim ore  (w ith 

them / .  O. Alexander) fo r the appellants.—  
The sum of 8535/. 1». 6d. is out of all proportion 
to the services rendered. Moreover i t  has never 
been the practice to award one sum in  respect of 
losses and expenses sustained by the salving 
vessel, and another for her services. The items 
upon which the learned judge below based his 
award are in  many instances incorrect, and some 
of them never should have been taken into con
sideration at all. S ir Robert Phillimore hasof ten, 
in  making awards, declined to consider the amount 
of coals consumed. The faot that in  rendering 
salvage services the salving vessel is delayed is 
always taken into consideration in  fixing the 
amount of the award, and demurrage should not 
therefore be allowed as a separate item in addition. 
Loss of charter-party ought not to be considered:

The Oybele, L . Rep. 2 P. D iv. 224 ; 3 Asp. M ar. Law  
Cas. 478, 532 ; 37 L . T . Rep. N .S . 165, 773;

The S ta r  o f  In d ia ,  3 Asp. M ar. Law Gas. 261; I P  
D iv . 466 ; 35 L. T . Rep. N . S. 407;

The M a r th a , 3 Hagg. 434.
There is no case except derelicts where so large 
a proportion of the property saved has been 
awarded as in  this. Salvage was originally con
sidered as compensation fo r personal sk ill and 
services. The reward to the owners was subse
quently introduced in consequence of the risk run 
by their ships, especially as regards steamships :

The E nchantress, Lush. 93.

The following cases were cited in  support of the 
contention that the award was out of proportion to 
the services:

The E l lo ra ,  Lush. 550; The Rochester, M itchell’s 
M aritim e Register, Dec. 23, 1881, p. 1615: The  
V ik in g , lb ., Deo. 24, 1880, p. 1646; The R h y n -  
la n d ,  lb ., March 25, 1881, p. 368; The B a ta v ia  
lb ., M ay 13, 1881, p. 590; The C e ltic  M o n a rch



158 MARITIME LAW GASES.
P e i v . Co.l

W i l l ia m  B ir d  a n d  o th e r s  v . T h o m a s  G ib b  a s p  o th e r s  ; T h e  D e  B a y . [ p M v . C a

1 0 ’l8827p1530381’ P' 904 5 ThB Avlona‘ lb . ,  M arch

Cohen, Q.C. and J. P . A sp ina ll for the respon
dents.— Ihe  cases cited out of M itche ll’s Maritime 
•Register merely contain the allegations in  the 
pleadings, and do not give the findings of the 
judge upon which the award is based. The facts 
in  1 he JSllora (uhi sup.) bear no analogy to the 
present case. I t  is an unprecedented course to 
take objection to the items, when no objections 
have been taken in  the court below, moreover 
those items are correct. In  a large number of 
cases sim ilar to the present, an almost proper' 
tionate award has been made :

The L a n c a s te r, 8 P . D iv . 65 ; 5 Asp. M ar. Law Cas. 
58; 48 L . T . Rep. N . S. 679;

The  K e n m u re  C astle , 7 P. D iv . 47 ; 5 Asp. M ar. Law  
Cas.27 ; 48 L . T . Rep. N . S. 661 ;

The C ity  o f  Chester, M itchell’s M aritim e Register, 
Jan. ¿by 1881, p. 111.

A  large amount of salvage should be awarded 
on grounds of public policy, and the sum awarded 
is not so excessive as to induce this court to alter 
i t :

T h e  A m é riq u e  L  Rep 6 P. C. 468 ; 2 Asp. M ar. 
Law  Cas. 460 ; 31 L . T . Eep. N .S . 854.

I t  is to be remembered that salvage services are 
in  th is peculiar position, that, i f  unsuccessful, there 
is no reward,and therefore the award should be high. 
I f  the 5000Z. given fo r the services pure and 
simple were held to be enough, the owners of the 
M a ry  Louisa  would be entitled to deduct the 
damages sustained by the ir vessel before appor
tion ing  the salvage amongst the officers and crew 
I f  the damages are 35001., then only 15001. would 
be le ft lo r division among officers and crew, which 
is manifestly insufficient fo r such a service 
In  several cases a separate award has been made 
by this court in  respect of damage and loss 
sustained. Reference was made to the following 
cases :

The C uba, Lush. 14 ;

To. S Ü frk & H ; S: R i.M"-L“  <=-■
The S a ra to ga , Lush. 318 ;
S ca ram a n g a  v . S ta m p , 5 C. P. D iv . 295: 4 Asn M ar

Law Cas. 161, 295 ; 42 L . T . Eep. S .  S. 840P'

Newson fo r some of the crew of the M aru  
Louisa. J

P h illim o re  replied, c iting  The Farn leu H a ll 
(4 Asp. Mar. Law Cas. 499 ; 46 L. T. Rep. N.S. 
216).

C ur. adv.vu lt. 
June 30.—Their Lordships’ judgment was 

delivered by S ir J ames H annen.— The M a ry  
Louisa, a new steamer of 1287 registered tonnage, 
w ith engines of 200 horse power, and a crew°of 
twenty-six hands, le ft Marseilles on 11th Dec. 
1881, in  ballast, bound for Girgenti, in  Sicily, 
under charter-party, to load from tha t and other 
ports a cargo of fru it for New York or Baltimore. 
A t  8 p.m. of the 13th Cape Gianitola, in  Sicily, 
was sighted, and at 10 p.m. three vertical red 
mast-head lights of a steamer were seen on the 
starboard bow, the signal indicating that she had 
broken down, and rockets were also being fired 
from her. This steamer proved to be the Be Bay, 
which had lost her propellor, and was heading 
towards the coast of Sicily at a distance of about 
iaqk1?1 eS‘ B oy  was a screw steamer of

¡I i ons register, of 160 horse power, and a crew 
o i thirty-seven hands, w ith a general cargo, and

five adult passengers and three children, bound 
for Rangoon. The master of the Be Bay  
requested to be towed to Malta. The master of 
the M ary  Louisa  hesitated, as he would thereby 
be deviating from his voyage to Girgenti, then 
nearly accomplished, and m ight forfeit his charter- 
p a rty ; but, in  consideration of the risk to the 
Be Bay, and the lives of those on board of her 
it  assistance were not given, he ultimately con- 
sented to take the Be Bay  in  tow to Malta. A t 

0* the 14th the towage commenced, a 
steel hawser from the Be Bay, and a new thirteen 
inch Manilla rope of the M a ry  Louisa  being used, 
in e  wind gradually increased to a gale, causing 
great difficu lty in  the tow ing; and, ultimately, at
o.20 p.m. of the 14th, the steel hawser parted, and 
soon after the Manilla tow rope also gave way, 
and great danger arose of the propellor of the 
M a ry  Louisa  becoming fouled in  the hawsers. I t  
was impossible to renew the towage that afternoon, 
and the M a ry  Louisa, at the request of the Be 
Ray, endeavoured to remain byher during the night 
but, in  consequence of the violence of the storm 
the vessels lost sight of one another. A t 9 a.m. 
of the lo th  the M ary  Louisa, which had been in 
search of the Be Bay, again sighted her, and at 
10.45 came up w ith  her. The steel hawser and 
Manilla rope were again made fast, and the towage 
was resumed; the steel hawser, however, parted, 
and the towage was continued w ith the Manilla 
hawser throughout the rest of that day and the 
following n ig h t; and on the 16th, at 5 p.m., the 
two vessels arrived at Valetta. The services 
thus rendered to the Be B ay  lasted altogether 
during a period of sixty-two hours. In  the earlier 
part of this time these services were rendered in 
circumstances of great difficu lty and some danger, 
and during the twenty hours in which they were’ 
interrupted the M ary  Louisa  showed great per
severance in standing by the Be Bay, and seeking 
her in  order to renew the efforts for her assistance. 
The agreed value of the Be Bay, her cargo and 
freight, is 67,0001. H

A  suit fo r salvage was instituted by the 
M ary  Louisa  in  the A dm ira lty  Court at “Malta 
against the Be Bay. The court was assisted 
by two experts, Captain Keston, chosen by 
the plaintiffs, and Captain Dyer by the defen
dants. Captain Keston places a much higher 
estimate than Captain Dyer does on the value of 
the services rendered by the M ary  Louisa  to the 
Be Bay, but Captain Dyer stated tha t in  his 
opinion “  the service rendered by the M ary  Louisa  
to the Be B ay  was most important and valuable, 
being conducted w ith much perseverance.”  He 
further says, “  The captain and crew of the M ary  
Louisa  should be well considered, fo r they showed 
much perseverance in  sticking by the Be Bay, 
and they had a most try ing  and anxious time 
throughout.”  Captain B ird, in  a declaration 
made before a notary, on the 21st Dec., stated 
that ^the M a ry  Louisa  prolonged her voyage 
and “ suffered considerable damages consequent 
on the services rendered,”  and that his own 
“  vessel was in  a perilous condition, being 
unmanageable and near the land and reefs.”
U pon this and other evidence in the cause their 
Lordships th ink that the judge was well warranted 
in  finding that the Be Bay, and her cargo, crew 
and passengers were “ rescued from a serious 
danger of total loss, though w ithout any serious 
danger incurred by the M a ry  Louisa." Tor these
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services the learned judge awarded the sum of 
85351. Is. 6d. I t  was objected on behalf of the 
defendants that this sum is excessive, and the 
decision of the learned judge was specially 
impugned on the ground that he has allowed the 
specific amount of 35351. Is. 6<i. for the damage, 
losses, and expenses alleged to have been incurred 
by the M ary Louisa, to which he has added 50001. 
for salvage services. The particulars of the 
damage, losses, and expenses w ill be found at page 
116 of the appendix. I t  was contended that some 
of these items ought not to be taken into considera
tion at all, as, fo r instance, the loss on charter; 
and i t  was further contended that in no case 
ought the items of loss or damage to the salving 
vessel to be allowed, as “  moneys numbered,”  but 
that they should only be generally taken into 
account when estimating the amount to be 
awarded for salvage remuneration. Their Lord- 
ships are of opinion that this objection is not well 
founded. I t  was argued that, by allowing the 
several items of the account, and then a further 
sum for salvage, the salvors would receive pay
ment fo r their losses twice over, but this is only 
on the supposition that the court below, after 

iv ingthe amount of the alleged losses specifically, 
as considered them again generally in  awarding 

50001. fo r simple salvage services. I t  is not to be 
presumed tha t the learned judge has fallen into 
such an error, and, indeed, i t  appears tha t he has 
not done so, but that he considered the 50001. a 
reasonable amount fo r salvage reward, wholly 
irrespective of damage and expenses. Their 
Lordships are of opinion that i t  is always ju s tif i
able and sometimes important, when i t  can be 
done, to ascertain what damages and losses the 
salving vessel has sustained in  rendering the sal
vage services. I t  is frequently difficu lt and 
expensive, and sometimes impossible, to ascertain 
w ith  exactness the amount of such loss, and in  
such cases the amount of salvage must be assessed 
in a general manner upon so liberal a scale as to 
cover the losses, and to afford also an adequate 
reward fo r the services rendered. In  the assess
ment of salvage, regard must always be had to 
the question whether the property saved is of 
sufficient value to supply a fund fo r the due 
reward of the salvors, w ithout depriving the 
owner of that benefit which i t  is the object of the 
salvage service to secure to him. If ,  as in  the 
present case, the fund is ample, i t  is but ju s t that 
the losses voluntarily incurred by the salvor should 
be transferred to the owner of the property saved, 
fo r whose advantage the sacrifice has been made, 
and, in  addition to this, the salvor should receive 
a compensation fo r his exertion, and for the risk 
he runs of not receiving any compensation in  the 
event of his services proving ineffectual; for, i f  
no more than a res titu tia  in  integrum  were 
awarded, there would be no inducement to ship
owners to allow the ir vessels to engage in salvage 
services. I f  there be a sufficient fund, and the 
losses sustained by the salvors are ascertained, i t  
would be unreasonable to reject the assistance to 
be derived from that knowledge when fix ing the 
amount of salvage reward, and the ir Lordships 
are unable to appreciate the argument that that 
which is known may be taken into account 
generally, but not specifically. There are seve
ra l reported cases in which the Court of Adm i
ra lty  has, besides awarding salvage services, 
decreed payment of damage and losses sustained

by the salvor, and has directed them to be 
ascertained and reported on by the registrar and 
merchants : (The Salacia, 2 Hagg. 270; The Oscar, 
2 Hagg. 261; The Watt, 2 W . Hob. 72; The 
Saratoga, 1 Lush. 322.)

Their Lordships are therefore of opinion that 
the learned judge below has not adopted an 
erroneous principle in  firs t estimating the amount 
of loss sustained by the M ary Louisa, and 
then adding to i t  an amount for salvage 
services, but their Lordships are not pre
pared to accept all the items of loss which 
have been allowed in the court below. For 
example, their Lordships do not consider that the 
loss on charter-party was established by the 
evidence. This item as to 2001. appears to have 
been arrived at by simply deducting the difference 
of fre ight payable under the substituted charter- 
party which the M ary  Louisa  obtained, from that 
which she would have received under the one 
which she lost. But these charter-parties were 
for different voyages and under different condi
tions. The sum to be paid under the original 
charter-party inoluded remuneration for proceed
ing from Marseilles to Girgenti in ballast, which 
the M ary Louisa had not to do under the second 
charter-party. W ith  the exception of the loss of 
commission on the freight under the firs t charter- 
party, which is alleged to have been paid, though 
the proof of th is loss is not very satisfactorily 
established, there is nothing to show that the 
second charter-party was not as profitable as the 
first. Their Lordships th ink that the item of 
interest ought not to have been admitted, and 
there are other items in the account which their 
Lordships would feel disposed to disallow i f  the 
matter were now being investigated for the firs t 
time before them, but no objection appears to have 
been taken to these in the court below, and they 
do not in  their aggregate amount to a sufficient 
sum to warrant the variation of the judgment 
appealed from. I t  is only where the amount 
awarded is grossly in  excess of what appears to be 
righ t that their Lordships would feel justified in  
overruling the decision of a court below on a ques
tion of salvage. There is one item, however, o f 
the claim for losses which calls for special notice; 
i t  is the sum of 15001. for general depreciation of 
the M ary  Louisa. Their Lordships consider this 
a very large amount to allow for the depreciation 
of the vessel beyond the damage actually ascer
tained and repaired at Malta. This sum was 
arrived at on the assumption that the overstrain
ing of the vessel and racing of the engines during 
the towage would be equivalent to six months’ 
ordinary wear and tear of the vessel. Captain 
Keston was disposed to fix  i t  at a higher amount. 
Mr. Hinchcliffe, a surveyor called for the p la intiff, 
fixed the amount of general depreciation at 5 
per cent. Captain Baines, another surveyor, 
stated that the general depreciation would amount 
to four or five months’ wear and tear, or, at the 
utmost, six months. Captain Dyer ultimately 
joined w ith Captain Keston in  reporting that the 
explanation given at a conference they had w ith 
the surveyors allowed them to come to the conclu
sion that the wear and tear m ight amount to 5 
per cent., which, upon the estimated value of
30,0001., would give 1,5001. I t  appears, therefore, 
that i t  was not disputed by the defendants and i t  
seems probable that some depreciation of the ship 
beyond the damage which could be actually seen
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would arise from straining, and upon the evidence 
before the court at Malta, their Lordships are not 
m  a position to hold that the sum of 1,500Z. 
awarded was grossly excessive, s till less to hold 
that the claim for general depreciation should be 
altogether disallowed.

But, while their Lordships are of opinion that 
the learped judge has not erred in  the principle 
upon which he has based his judgment, and 
that the amount which he has allowed fo r loss 
and damage is not so excessive as in  itself 
to call for an alteration of the judgment, i t  is 
obvious that when the claim of loss, damage, 
and expenses have been ascertained and allowed, 
as in  this case, w ith assumed exactness the rate 
of salvage remuneration pure and simple to be 
allotted in addition must be estimated on a more 
moderate scale than where the amount of losses, 
&c., cannot be fixed w ith precision, and their Lord- 
ships are of opinion that in  awarding the sum of 
50001. m addition to the estimated losses, the 
learned judge has adopted too high a standard of 
remuneration, and that the amount ought to be 
reduced. Their Lordships have the less hesitation 
in diminishing the amount awarded, as they are 
able to see tha t the learned judge has proceeded 
upon what the ir Lordships consider an erroneous 

evidence wifch regard to th is sum of 
50001. The M ary  Louisa  arrived in  Valetta on 
the 14-th Dec. On the 17th she was surveyed by 
Messrs. H inchcliff and Stacey for the plaintiffs, and 
they gave a w ritten report in which, in  addition to 
tho specific damages they pointed out, they state 
that the vessel was much strained and damaged 
in decks and upper works by the heavy work she 
had done. A fte r this survey, the two captains 
had a conversation, in  which Captain Bird, the 
captain of the Be B ay  asked Captain Gibb, the 
master of the M ary  Louisa, “ what he thought 
would be a reasonable compensation fo r what be 
had done.”  Captain Gibb replied, “  Do you th ink 
»0001. remuneration would be unreasonable ? ”  
Captain B ird said, “ N ot at all, I  th ink i t  very fair 
indeed, and on the 20th Dec. he telegraphed to 
cr\AA?WEerS: • ** ^ ary . Louisa  amicably demands 
50006.; considering important salvage rendered, 
amount reasonable. W ire instructions.”  The 
learned judge observes upon this evidence that he 
thinks that this must have been meant to be only 
for the reward and not including the expenses, 
because i t  does not appear tha t on the 21st, when 
the conversation took place and the telegram was 
forwarded, they had any knowledge of what the 
expenses would come to, and that he cannot 
believe they would have seriously made to their 
respective owners a proposal of 50001. intended to 
cover a loss exceeding 35001., leaving fo r appor
tionment^ a sum legs than 15001. Their Lordships 
are of opinion that, although the captains did not 
know the exact amount of the damages, they 
knew their general nature, and that they did 
intend the 50001. to include the whole claim. As 
this was never agreed to i t  was not binding either 
on the parties or on the court, but the learned 
judge appears to have taken i t  as a fa ir amount 
to be awarded for salvage in  addition to expenses, 
because, he says he “ did not th ink that there 
was reason for reducing the sum which Captain 
B ird  declared in his opinion was a fa ir and 
reasonable proposal.”  Their Lordships th ink 
that th is is not the true construction of Captain 
B ird  s language and telegram, and therefore that

v. M aclean and  Co. [C t . op A pp.

undue weight has been given to the supposed 
agreement of the captains. Taking a ll the c ir
cumstances^ into consideration, their Lordships 
are o f opinion that 60001. is a sufficient amount 
to award, and they w ill humbly advise Her 
Majesty that the judgment should be varied by 
reducing i t  to that amount. Bach party w ill 
bear his own costs of the appeal.

Solicitors fo r the plaintiffs, P ritcha rd  and Sons.
Solicitors for the defendants, T. Cooper and Co.

Court of JuMraiurt
-------- ♦ ---------

COURT OF APPEAL.
A p r i l 6 and  28,1883.

(Before B rett, M.R., Cotton and B owen, L. JJ.)
Sanders B rothers v . M aclean and Co. (a)

Sale o f goods— Payment against b ills  o f lad ing— 
B i l l  o f lad ing in  trip licate— Tender o f two only 
— Time o f tender.

Where goods are bought abroad, payment to be 
made in  London in  exchange fo r  b ills  o f lading, 
and one o f a set o f b ills o f lad ing made in  parts  
is tendered to the vendee, w h ile  the goods are s t i l l 
on the voyage, he is  not entitled to refuse to accept 
the b il l o f  lading merely on the ground that he, 
by talcing one, runs the r isk  o f the shipper or 
other person dealing fra u d u le n tly  w ith  the other 
parts, but is  bound to accept the goods and pay  
f o r  them in  accordance w ith  the terms o f his 
contract.

Per Brett, M .R .: I n  a contract fo r  the sale o f goods 
to be carried by ship to the ir destination i t  is 
im plied that the shipper w i l l  fo rw a rd  the b i l l  o f 
lad ing w ith  reasonable diligence, and i f  the 
shipper do so, the purchaser cannot refuse to 
accept the goods because he gets the b ill o f lad ing  
after the a rr iv a l o f the ship, and after charges in  
the nature o f demurrage have been incurred.

M . and Co., the defendants, bought goods fro m  S., 
the p la in tiff, to be shipped fro m  Sebastopol to 
P h ila de lph ia ; payment to be made in  London in  
exchange fo r  b ills  o f lading. The b ills  o f lading  
were made out in  trip licate , two o f which sets 
•were forw arded by the shipper to the p la in t if f  
in  London, and one retained by himself. The 
p la in t if f  tendered the two b ills  to the defendants 
du ly  indorsed, bnt the defendants refused to 
accept them or pay fo r  the cargo, on the ground 
that they were entitled to a ll three. The p la in 
t i f f  telegraphed fo r  the th ird  part, and after
wards tendered a ll three, but the defendants 
refused to accept them and p a y  fo r  the cargo, on 
the ground that, in  consequence o f the delay, 
expenses and demurrage would be incurred.

Held, that the defendants were not entitled to refuse 
to accept the two b ills o f lad ing when f irs t  
tendered:

E e ld  fu r th e r  (per Brett, M .B .), tha t the defendants 
were not entitled to reject the cargo on the grounds 
stated fo r  refusing to accept the second tender 
o f a l l the pa rts  o f the b ill o f lading.

T his  was an action fo r not accepting a quan tity  of
old iron rails, sold by the p la in tiff to the defen
dants. The bought note which was addressed to

(a) Reported by A. A. H opkins, Esq., Barrister*at-Law.
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the defendants, Messrs. Maclean, Maris, and Co., 
was as follows :—

London, M ay 7,1880.
Gentlemen,— W e have this day bought for your 

account, by your authority, from Messrs. Sanders 
Brothers, of 25, Abchurch-lane, 2000 (say two thousand) 
tons of old iron flange rails at the price of 82s. (say 
eighty-two shillings) per ton, including cost, freight, and 
insurance to Philadelphia, U .S.

Shipment to be made during the months of July and 
(or) August next.

Payment to be made in net cash in London in exchange 
for bills of lading and policies of insurance of each oargo 
or shipment. A  sworn weigher’s certificate to be given 
for eaoh cargo w ith the shipping documents, or sellers to 
be answerable for United States Customs weights.

In  pursuance of th is contract the plaintiffs, on 
the 17th July 1880, caused to be shipped on the 
steamship Goronilla, at Sebastopol, 1136 tons of 
old iron rails, fo r Philadelphia, U.S. The master 
o f the ship delivered a set of three bills of lading 
in  respect of the shipment to a M r. Mollivo, the 
shipper of the rails. Mollivo forwarded two of 
these b ills  of lading from St. Petersburg to the 
plaintiffs in  London, retaining the other in  his 
hands, but dealing w ith i t  in  no way.

On the 3rd Aug. 1880 the plaintiffs tendered 
the two bills of lading, duly indorsed, to the 
defendants in  London, but the defendants refused 
to accept them, or to pay for the cargo, on the 
ground that the b ill o f lading appeared to be made 
out in triplicate, and they were entitled to refuse 
to accept unless all three were offered them.

The plaintiffs having obtained the th ird  part of 
the b ill of lading, tendered all three on the 
9 th  Aug. 1880, but the defendants refused to 
accept them or pay for the cargo, because the 
vessel had so far proceeded on her voyage tha t 
she would arrive at Philadelphia before the b ill of 
lading could be sent there by the defendants, and 
that warehouse and other expenses would be 
incurred in oonsequence.

The cause was tried before Pollock, B. in 
London, in Dec. 1881, and the learned judge then 
asked the ju ry  the following questions :—1. Has a 
custom been proved that in  the case of a contract 
such as was made between the plaintiffs and the 
defendants the yendee is bound to accept bills for 
his goods when only two bills of lading are 
tendered ? 5. Has a custom been proved that in  
the case of a contract such as was made between 
the plaintiffs and the defendants the vendee is 
bound to accept bills against shipping documents, 
although they are tendered at a date when the 
cargo, having gone forward to America by steamer, 
w ill arrive before the bills of lading can arrive ?

The ju ry  answered the firs t question th u s : 
■“  The custom has not been proved by the evidence, 
but i t  is the unanimous opinion of the ju ry  that i t  
is the usual practice of the C ity o f London to do 
so.”  And they answered the second question 
th u s : “  The custom has not been proved by the 
evidence, but i t  is the unanimous opinion of the 
ju ry  that where due diligence has been employed, 
and in this instance they believe that the plaintiffs 
did exercise such diligence, the vendee is bound to 
accept such bills of lading.”

A fte r argument upon further consideration the 
learned judge directed the verdict and judgment 
to be entered for the defendants.

The plaintiffs appealed.
S ir F . Eerschell (S. G.) and Shiress W ill fo r the 

plaintiffs.—The firs t tender was good. The defen- 
Y o l . Y., N.S.

dants re ly  upon Glyn, M ills , and Go. v. East and  
West In d ia  Dock Company (7 App. Cas. 591; 4 Asp. 
Mar. Law Cas. 580; 47 L . T. Rep. N. S. 309), 
bu t that case has not altered the law as laid 
down in Barber v. Meyerstein (L . Rep. 4
H. L. 317; 3 Mar. Law Cas. O.S^ 449; 22 L . T, 
Rep. N.S. 808). A ny  one of a set of bills of lading 
duly indorsed and delivered passes the property, 
and therefore the tender of 3rd Aug. 1880 was a 
good tender apart from any custom. But i f  not, 
then the tender of 9th Aug. 1880 was a good tender.

There is no implied warranty that the bills of 
lading shall reach the defendants in  time for them 
to forward them to America before the arrival of 
the goods.

Webster, Q.C. and M oulton  for the defendants. 
—The defendants are entitled to have the cargo 
delivered to them free of a ll expense. A  delivery 
of shipping documents is not a sufficient delivery 
i f  i t  appears that the cargo is subject to liens and 
charges in favour of bailees : (Benjamin on Sales, 
3rd edit. p. 688). I t  appears by the bills that they 
are in  triplicate, the purchaser may therefore 
refuse to accept two :

G ly n , M i l ls ,  a n d  Co. v. B a s t a n d  W est I n d ia  D ock  
C om p a n y , 7 App. Cas. 591, at p. 600

S ir F . Eerschell (S.G.) in reply.
Cur. adv. vu lt.

A p r i l 28.—‘B rett, M.R.—The action in  th is case 
was brought for the non-acceptance of a cargo of 
railway iron. The contract was a contract of sale 
of the railway iron for forward deliveries of ship
ments to be made w ith in  certain months. Payment 
was to be made in London against bills of lading. 
The vessel containing the cargo in  question sailed 
from  Sebastopol for Philadelphia, but before she 
arrived there the defendants declared that they 
would not accept the cargo, and the qnestior. is 
whether they were justified in  this refusal. The 
refusal arose in  this w ay : On the 3rd Aug. 
the plaintiffs offered to the defendants two copies 
of the b ill of lading duly indorsed in favour of the 
defendants, but the defendants refused to accept 
them, because i t  appeared that the b ill of lading 
had been drawn in triplicate, and that, therefore, 
they were entitled to all three copies, and to refuse 
to accept the cargo and to decline payment u n til 
all three copies were in their hands. The th ird  
copy of the b ill o f lading was s till in  the hands of 
a gentleman in St. Petersburg, who was the 
original shipper of the cargo from Sebastopol. 
Upon the refusal of the defendants to pay against 
the bills of lading offered to them the pla intiffs 
wrote to St. Petersburg and obtained the th ird  
copy of the b ill of lading, and afterwards upon the 
9th Aug. they tendered all three parts te the 
defendants, but the defendants again refused to 
accept them. On this second occasion the refusal 
was on these grounds: By the 9 th Aug. the 
ship had got so far on its voyage to Philadelphia 
that i t  would arrive there before the bills of lading 
could be forwarded from London to reach the 
defendants’ agents in Philadelphia, and therefore, 
there being no one there authorised to receive the 
cargo, the captain would have a rig h t to land and 
warehouse i t  at the expense of the consignee, or, i f  
his ship was detained in consequence, he would be 
entitled to demurrage under the charter-party or 
b ill of lading.

I  do not know that either of the reasons
M
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given by the defendants for refusing the cargo 
are the real reasons, but, i f  they are good and 
legal grounds for the refusal, the defendants have 
a righ t to rely upon them. Now the learned 
judge, Pollock, B., asked the ju ry  at the tria l 
whether after 'the objection taken on the 3rd 
Aug. the plaintiffs made all reasonable efforts 
to obtain all the copies of the b ill of lading in 
tim e and the ju ry  found that they did so; the 
learned Baron, however, directed the verdict and 
judgment to be entered for the defendants on the 
ground that i t  was a good and legal ground for 
refusing to accept a cargo under such a contract 
as this that all the existing copies of the b ill of 
lading were not offered to the defendants; and he 
held further that the tender of the 9th Aug. 
had not cured the defect in the tender of the 3rd 
Ang. Now I  cannot agree in  thiB opinion 
as to either of those tenders, and I  th ink  both of 
those tenders good. W ith  reference to the firs t the 
question is th is : whether, where payment for 
shipments of goods sold under a contract of sale 
is to  be made against the b ill o f lading of the 
shipment, i t  is a part o f that contract that the 
vendor must offer all the existing copies of the 
b ill of lading in  order to entitle himself to be 
paid. Now, i f  only one copy of the b ill of lading 
has been dealt w ith and indorsed, i t  is known law 
tha t a delivery of such indorsed b ill o f lading, 
w ith an intention to pass the property, passes the 
property, and w ill entitle the person to whom it  is 
delivered to demand the goods upon their arrival. 
Moreover i t  is known law that under these circum
stances no subsequent indorsement of any of the 
other copies of the b ill of lading has any effect 
upon the property in  the goods. I t  was urged, 
however, not that this view of the law had been 
altered, but that a difficu lty had arisen which 
rendered i t  unsafe fo r a vendee to accept the first 
indorsed copy of the b ill o f lading only, because, 
i f  the shipper kept in his possession any other 
copy of the b ill o f lading, he m ight fraudulently 
indorse it, and present i t  so fraudulently indorsed 
to the captain, and obtain possession of the goods, 
and the shipowner would then be absolved as 
against the real owner of the goods fo r having 
delivered them up upon such a b ill of lading, the 
indorsement of which was fraudulent. This was 
so decided in the House of Lords in the case of 
Glyn, M ills , and Oo. v. East and West In d ia  Each 
Company (ub i sup ). I  say nothiug about that 
decision except that i t  is to be loyally followed. I  
th ink  i t  was inevitable, upon that decision, that a 
practical d ifficu lty would arise, and that someone 
would avail himself of i t  as an excuse for rejecting 
a cargo. That has now happened, and the ques
tion is, whether there is anything in tha t case to 
alter the old law. Now, in  the case referred to, 
the House of Lords d istinctly stated that the old 
law was not altered, and tha t the firs t copy of the 
b ill of lading properly indorsed for value, and 
delivered w ith the intention to pass the property, 
passes the property, and that no subsequent 
indorsement of any other copy is of any effect. 
A ll that they decided was that, although the true 
owner of the goods could sue the person who had 
obtained possession of the goods, yet he could not 
sue the captain or the shipowner, because, when 
he took the firs t indorsed copy of the b ill of lading 
he took i t  subject to th is contingency, that if  
the goods were delivered by the captain to some
one else upon a subsequent copy of the b ill of

[Ct. of App.

lading fraudulently indorsed by the consignor he 
could not sue the shipowner, but he could sue any
one else who had dealt w ith the goods which were 
his property. I f  this be true, could i t  be the 
intention of this contract, which states expressly 
that payment is to be made against bills of lading, 
that, although the b ill o f lading presented would 
be presented according to the oustom of mer
chants, w ith a view to pass the property in  the 
cargo, yet that the vendee should have a r ig h t to 
reject the cargo because all the three copies of the 
b ill of lading were not presented to him ? I  do not- 
th ink  that such is the effect of the decision of the 
House of Lords, and i t  would certainly be 
contrary to the known principles of mercantile 
law and to the practice of merchants w ith respect 
to bills of lading. Therefore I  cannot agree w ith 
the decision of the learned judge upon this point.

This is of itse lf sufficient to  decide this case, but 
because the second point was argued, and is an 
importanf point in  mercantile law, I  desire to say 
for myself that I  th ink the second tender of the 
9th Aug. was a good tender, even assuming 
that the firs t was bad. I t  was argued that all 
three copies of the b ill o f lading were not pre
sented un til so late a date that the vessel would 
arrive at Philadelphia before i t  would be possible 
to forward there the bills of lading, and that in  
such a contract as this there is an implied 
condition that the bills of lading should be 
delivered to the consignee or vendee in time for 
him to  send them forward, so tha t they should be 
at the port of arrival at the time the vessel 
arrived there, and that i f  th is condition was not 
fu lfilled  the vendee had a righ t to reject the 
cargo. I t  was argued that, i f  we did not go this 
length, we must at least hold that i t  was an 
implied condition tha t the bills of lading should 
be delivered to the vendee in time to be forwarded 
to the port of arrival before any charges or 
expenses were incurred, and that i f  this condition 
was not fu lfilled the vendee had a r ig h t to reject 
the cargo. The firs t objection to th is contention 
seems to me to be this, that we have no righ t to 
im port anything into a contract which i t  is not 
clear was present to the minds of the parties at 
the time the contract was made and agreed to by 
both of them. Let us consider these contentions 
separately. Take the case of a cargo worth 
20,0001.: i f  the b ill of lading were to arrivo the 
day after the vessel, i t  would be monstrous to 
hold thgt the vendee m ight reject the whole of 
th is cargo, though no damage had been done to 
anyone. In  the same way, a cargo of 20,000?. 
m ight be shipped to a place where id would be for 
the benefit of the vendee to have it, but where i t  
would be ru in  to the vendor i f  he had to sell i t  
again there, and yet because charges of 10?. had 
been incurred, the vendee would have a righ t to  
reject the whole cargo. Even supposing there 
was an express stipulation in  the contract that the 
bills of lading should be delivered to the vendee 
in time to be forwarded to the port of arrival 
before any charges are incurred, yet the rule is 
not to construe a stipulation to be a condition 
unless so expressly stated, or unless i t  goes to the 
whole value of the contract, and obviously the 
breach of such a stipulation would not go to the 
whole value of the contract. If ,  therefore, an 
express stipulation of this nature in  the contract 
would not amount to a condition, no such con
dition can be implied.
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On the other hand, i t  cannot be intended 
by merchants that, after a cargo has been 
shipped to a purchaser, the consignor should 
keep the bills of lading in  his hands for as 
long as he pleases; the question, therefore is, 
what stipulation w ith regard to this must be 
implied. The stipulations to be implied in 
all mercantile contraots are always that the 
parties w ill do what is mercantilely reasonable, 
and obviously, after a shipper has destined a 
cargo to a purchaser, i t  is reasonable tha t he 
should not keep the b ills  of lading in  his pocket, 
but should forward them w ith all reasonable speed 
to his vendee. W hat is reasonable speed must 
depend upon the circumstances of each case. I f  
in  the present case the bills of lading bad been in  
London, I  should have thought they ought to 
have been delivered sooner than i f  they had to be 
obtained from St. Petersburg. The ju ry  found 
expressly that all reasonable exertions had been 
made to deliver the bills of lading in  time, and 
therefore, even i f  I  had thought the firs t tender 
was bad, I  should have come to the conclusion 
tha t the second was good. In  either view of this 
case, then, I  am of opinion that the judgement of 
Pollock, B. cannot be supported and must be 
reversed.

Cotton, L. J.—This was an action by the 
vendors upon a contract entered into between 
them and the defendants fo r the sale of a cargo of 
iron. I  w ill only say generally that the cargo was 
to be paid for in  London upon delivery of bills of 
lading, and that when two of a set of three b ills  of 
lading were tendered to the defendants they 
refused to accept them on the ground that all 
three parts were not forthcoming. The question 
fo r our decision is, whether the p la in tiff did per
form  all that he was bound to do under his contract 
in order to entitle h im  to payment for the cargo. 
By the terms of the contract, “  Payment is to be 
made in  London in cash in exchange for bills of 
lading and policies of insurance.”  As a fact the 
th ird  part of the b ill of lading was in  St. Petersburg 
in  the hands of the shipper of the cargo, to whom 
the cargo originally belonged, and from whom the

la intiffs had ordered it, bu t he had in  no way
ealt w ith th is part, and the two parts tendered to 

the defendants were in  every way effectual to 
pass the property in  the cargo.

I t  is argued on the part of the defendants that the 
th ird  part of the b ill o f lading being outstanding, 
they were not secure, and that is no doubt true to 
th is  extent, that i t  did enable the person in whose 
hands the outstanding part was to commit a 
fraud i f  he were so minded, and by presenting 
th is part of the b ill to obtain the cargo and defeat 
the defendants. Therefore, this fact did w ithout 
doubt expose the defendants to some risk, but the 
question was whether what was done on this 
oocasion of the 3rd Aug. was in  accordance 
w ith  the terms of the contract. There is no 
stipulation in  the contract other than what I  have 
read, namely, that payment shall be in  exchange 
fo r bills of lading, which I  take to mean, that pay
ment shall be made upon delivery to the purchaser 
of a duly indorsed b ill of lading effectual to pass 
the property in the cargo. I f  the parties had in 
tended to make any stipulation of the sort con
tended for or to insure the purchaser against all 
risks they should have put i t  in  the contract, but 
they have not done so. Now although w ithout 
doubt, i f  the th ird  part of a b ill of lading is indorsed
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and parted w ith to someone before the tender of 
the other parts, the tender of those parts wonld 
not be a tender complying w ith  the contract, be
cause they would not be effectual to pass the 
property in  the goods, yet, i f  the person to whom 
they are tendered refuses to accept them because 
he does not know whether the th ird  part has been 
dealt w ith  or not, he does so at his own risk, and 
i f  i t  afterwards turns out that the tender made to 
him  was a good tender, in  compliance w ith  the 
contract, of a b ill of lading effectual to pass the 
property, then he has committed a breach of the 
contract in  refusing to accept such tender, and to 
pay fo r the cargo. Therefore I  th ink  the tender 
of the 3rd Aug. was a good tender, and 
ought to have been accepted by the defendants, 
and this really decides the case, as there is no 
question but that the tender of this date was 
made in amply sufficient time. I  give no opinion 
upon the other point, which arises out of the 
tender of all three parts of the b ill of lading on 
the 9th Aug., as i t  becomes unnecessary to 
decide i t  in  consequence of my opinion on the 
other point. I  w ill only say that I  do not in  any 
way look favourably upon the contention that, in  
this or any other sim ilar contract, there is an 
implied condition that bills of lading should be 
tendered in  time to be sent out to the port at 
which the ship is to arrive before the time of her 
arriva l there. For the reasons I  have given I  
f.hink the judgment o f the learned Baron cannot 
be sustained, and that this appeal must be 
&lloW6(i*

B owen, L.J.—On the 3rd Aug. 1880 the plaintiffs 
tendered to the defendants two of the set of b ills 
of lading which the plaintiffs had received from 
St. Petersburg from the shipper of the goods. 
The th ird  of the set had been retained in St. 
Petersburg by the shipper, and i t  is an admitted 
fact in  the case that i t  never was in  any way dealt 
w ith or attempted to be dealt w ith. The defen
dants refused to accept the tender so made on the 
3rd Aug., and the firs t question is, whether they 
were entitled to refuse i t  as not in  accordance w ith 
the contract. I t  was contended before us that, 
under the present contract, a tender of the b ill o f 
lading was imperfect unless i t  inoluded not merely 
those bills of lading whichhad been effectually dealt 
with, and were sufficient to pass the property, but 
also a th ird  b ill of lading, which was not in  Eng
land, and which had s till remained in  the Russian 
shipper’s hands. This is a question of construc
tion of the contract, although the contract is in  
common form, and our decision, therefore, may 
possibly affect other cases than that immediately 
before us. The cargo had been shipped upon the 
17th July 1880 at Sebastopol. The captain of the 
vessel had retained one copy of the b ill of lading 
fo r him self; and had delivered a set in  triplicate 
to the shipper. The set of three had been sent 
to  St. Petersburg for the purpose of obtaining a 
consular certificate. The shipper had thence for
warded two out of the set of three to the 
plaintiffs, his correspondents and vendees, keeping 
one of the set in  his own hands, of which, how
ever, no sort of use was made. The point fo r our 
decision is, whether in  tendering the two bills of 
lading received by them, without the th ird  so 
retained in  St. Petersburg, the plaintiffs were 
entitled to payment of the price of the goods 
under the contract.

I  am of opinion that the firs t tender of the

Sanders B rothers v . M aclean  and Co.
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3rd Aug. was perfectly good. The law as to 
the indorsement of b ills of lading is as clear as, 
in  my opinion, the practice of all European 
merchants is thoroughly understood. A  cargo at 
sea, while in  the hands of the carrier, is neces
sarily incapable of physical delivery. D uring this 
period of transit and voyage the b ill of lading by 
the law merchants is universally recognised as its 
symbol, and the indorsement and delivery of the 
b ill ol lading operates as a symbolical delivery of 
the cargo. Property in  the goods passes by Buch 
indorsement and delivery of the b ill o f lading, 
whenever i t  is the intention of the parties that the 
property should pass, ju s t as, under sim ilar c ir
cumstances, the property would pass by an actual 
delivery of the goods. And for the purpose of 
passing such property in  the goods, and com
pleting the title  of the indorsee to fu ll possession 
thereof, the b ill of lading, u n til complete delivery 
of the cargo has been made on shore to someone 
r ig h tfu lly  claiming under it, remains in force aB a 
symbol, and carries w ith i t  not only the fu ll 
ownership of the goods, but also all rights created 
by the contract of carriage between the shipper 
and the shipowner. I t  is a key which, in the 
hands of a righ tfu l owner, is intended to unlock 
the_ door of the warehouse, floating or fixed, in  
which the goods may chance to be. The above 
effect and power belong to any one of the set of 
orig inal bills of lading which is firs t dealt w ith by 
the shipper. Except in  furtherance of the title  so 
created of the indorsee, the other originals of the 
set are as against i t  perfectly ineffectual and 
have no efficacy whatever, unless they are fraudu
lently used for the purposes of deceit. By 
inveterate practice among most of the commercial 
nations of Europe, bills of lading have long been 
drawn by the shipowner in  sets of three or more. 
Sometimes one of the set is retained by the 
captain, the others being transferred by the 
captain to the shipper. Sometimes the whole of 
the set are handed, upon shipment, to the mer
chant, the captain retaining a copy only. This 
practice of drawing bills of lading in  trip licate 
may be at the present day, and under the altered 
conditions of communication between one part of 
the world and another, less valuable than i t  was 
when originally introduced, but i t  certainly had 
its distinct uses in the early stages of European 
commerce, and i t  s till survives. I f  i t  survives i t  
is probable that the commercial world s till finds 
i t  more convenient or less troublesome to preserve 
i t  than to change it. And i t  is plain that the 
purpose and idea of drawing bills of lading in 
sets— whatever the present advantage or disad
vantage of,the plan—is that the whole set should 
not remain always in  the same hands. The 
possibility of its separation is intentionally 
devised for the purpose not of fraud, but of pro
tecting honest dealing. The separation may 
conceivably afford opportunities of fraud i f  the 
holders choose to be dishonest, but on the whole 
the commercial world is satisfied to run  the risk 
of this contingency for the sake of the compen
sating advantages and conveniences which mer
chants, r ig h tly  or wrongly, have, t i l l  lately at all 
events, believed to be afforded by the system of 
triplicates or quadruplicates. The shipper or his 
vendees may prefer to retain one of the originals 
for the ir own protection against loss, or to transfer 
i t  to their correspondents. In  such case they are 
in  the habit of treating the remainder of the set

v. M aclean and Co. [C t. o r Arp.

as the effective documents, and as sufficient for all 
purposes of negotiating the goods comprised in  
the b ill of lading.

The question we have to decide is whether 
the tender to the vendee of the only effective 
originals of the set is a sufficient tender under 
the ir contract, notwithstanding the absence 
of a th ird  original, which is outstanding in  
the hands of the shipper, but which i t  is 
admitted in the present case has been in no way 
dealt w ith by him, and which has always remained 
in  his hands as an ineffective and innocent tr ip l i
cate. I f  we were to hold that such a tender is 
not adequate, we must, as i t  appears to me, deal 
a fatal blow at this established custom of mer
chants, according to which, time out of mind, 
bills of lading are drawn in sets, and one of the 
set is habitually dealt w ith as representing the 
cargo independently of the rest. I f  the set for 
purposes of contract like the present must 
always be kept together, the whole object, be i t  
wise or unwise, of drawing bills of lading in  
trip licate is frustrated; for, i f  one of the set 
were lost, or had been forwarded by the shipper 
or any subsequent owner of the cargo to his 
correspondent by way of precaution, the cargo 
becomes unsaleable. The only possible object of 
requiring the presentation of the th ird  originul 
must be to prevent the chance, more or less 
remote, of fraud on the part of the shipper or 
some previous owner of the goods. B ut the 
practice of merchants, i t  is never superfluous to 
remark, is not based on the supposition of possible 
frauds. The object of mercantile usages îb to 
prevent the risk of insolvency, not of fraud; 
and anyone who attempts to follow and under
stand the law merchant w ill soon find himself 
lost i f  he begins by assuming that merchants 
conduct their business on the basis of attempt
ing to insure themselves against fraudulent 
dealing. The contrary is the case. Credit, not 
distrust, is the basis of commercial dealings ; mer
cantile genius consists principally in  knowing 
whom to trus t and w ith whom to deal, and com
mercial intercourse and communication is no more 
based on the supposition of fraud than i t  is on the 
supposition of forgery. I t  appears to me accord
ing ly  that a tender is, at all events, in compliance 
w ith  the present contract, by which all effective 
b ills  of lading in  existence are tendered. I f ,  
indeed, the absent original had been misused 
so as to defeat the title  of the indorsees of the 
tendered residue of the set, the tender would have 
been bad. But the vendee was not entitled to 
reject the tender of the only effective documents 
on the bare chance that a th ird  effective b ill of 
lading m ight possibly have been dealt w ith  when 
in fact i t  had not. The person who rejects 
effective and adequate documents of title  on the 
ground that another document may possibly be 
outstanding, does so at his own risk. I f  his sur
mise turns out to be well founded, his rejection of 
the tender would be justified. But i f  i t  is a mere 
Burmise, and has no foundation in  fact, he has 
chosen, by excess of caution, to place himself in  
the wrong. The b ill of lading, I  have said, may 
be regarded as the key of the warehouse where the 
goods are. Can a person who has contracted to 
pay on delivery of the keys of the warehouse 
refuse to accept the keys tendered to him on the 
ground that there is s till a th ird  key in  the hands 
of the vendor which, i f  fraudulently used, m ight
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defeat the vendee’s power of taking possession ? 
I  th ink  business could not be, and is not, carried 
on upon any such principle.

The argument has been pressed upon us that, 
in  the absence of the St. Petersburg orig i
nal, there m ight be a difficu lty in negotiating 
the two bills of lading out of the set of three. 
People who lend money upon or who purchase 
bills of lading can make their own terms. 
Whether they w ill trus t to  the current bills 
of lading produced in any case is a matter 
for themselves, and one upon which they would 
probably be guided by their faith in or distrust of 
the ir customer. But I  do not believe that such 
suspicion, when i t  exists, is the natural or neces
sary consequence of the presentation of the two 
bills of lading without the th ird . We have had 
also pressed upon us in argument the decision in 
the House of Lords in the case of Olyn, M ills , and  
Go. v. Bast and West In d ia  Dock Company (ubi 
sup.); but that decision did not profess to alter 
the established usage of European merchants. I t  
only showed that i t  was attended, in  the case of 
fraud, w ith a risk which had not hitherto been 
sufficiently understood. I f  the mercantile world, 
having its attention called to this risk, chooses to 
alter its mode of doing business, that is a matter 
for its  own decision. I t  may not th ink  the dis
advantage of the risk, even when explained, suffi
cient to jus tify  a departure from  the known and 
recognised modes of transacting commercial busi
ness. But un til and unless i t  alters its method of 
dealing, and the forms of the well-known con
tracts by which i t  is done, I  can only interpret its 
usages and its contracts as I  find them, and as I  
am satisfied they are understood by the commer
cial world. I  entertain no doubt that in  the 
present instance the tender of the only effective 
h ills  of lading in existence was a sufficient tender, 
and that i t  would be so considered by any ju ry  of 
merchants. As, in my judgment, the tender of 
the 3rd Aug. was sufficient, i t  becomes unneces
sary to discuss the validity of the la ter tender of 
the 9th Aug. I  in no way dissent from what the 
Master of the Rolls has said, but I  do not th ink  i t  
necessary to decide or to express a final opinion 
about it. Judgment reversed.

Solicitor for plaintiffs, Clements.
Solicitors for defendants, Maples, Teesdale, and 

Co.

Nov. 27 and Dec. 3, 1883.
(Before B rett, M.R., B aggallay, and B owen, LJJ.)

T he  Palermo, (a)
Collision— B ritish  and fore ign ships—Inspection 

o f documents— Depositions before Receiver o f  
Wreck— Board o f Trade—Privilege.

I n  a  damage action, a ris ing out o f a collision  
between a B ritish  and a fo re ign  ship, copies o f 
depositions made before the Receiver o f Wreck by 
the crew o f the B r it is h  ship, and obtained fro m  
the Board o f Trade by the owners o f the B r it is h  
ship fo r  the purposes o f the action, are privileged, 
and inspection o f them cannot be obtained by the 
owners o f the fo re ign  ship, even although the 
Board o f Trade, on the ground that no such 
depositions have been made by any member o f  
the fore ign crew, has refused to a llow  the fo re ign  
owners to see them.

(®) Reported by J. P. A s fin au . and P. W. B aikes, Esijrs.,
Barristers-at-Law.

T his was an appeal from a decision of B u tt, J. 
given in  a motion by the defendants in a damage 
action for inspection of copies of depositions made 
by the master and certain of the crew of the 
p la in tiff’s ship before the Receiver of Wreck.

The collision occurred between the B ritish  
steamship R iv o li and the foreign steamship 
Palermo, on Aug. 25,1883. On the 27th Aug. an 
action in  rem was institu ted by the owners of 
the R iv o li against the Palermo. The defendants 
applied on the 10th Oct. to the Board of Trade fo r 
copies of the depositions of the master and crew 
of the R ivo li. In  reply they were informed that, 
as no depositions had been made by anyone 
belonging to the Palermo, the Board of Trade 
declined to furnish copies of the depositions made 
by those from the R ivo li. The defendants’ soli
citors thereupon applied to the p la intiffs ’ solicitors, 
asking them whether they had in  the ir possession 
any copies of depositions made by the master and 
crew of the R ivo li.

Being unable to obtain such information, the 
defendants applied to the registrar fo r leave to 
administer interrogatories to the plaintiffs, asking 
them if they had copies of the depositions in their 
possession. The registrar referred the matter to the 
judge, and on the 13th Nov. the application came 
before S ir James Hannen in court, who directed 
interrogatories to be administered. In  answer 
to such interrogatories, the plaintiffs admitted 
that depositions had been made beforo the 
Receiver of Wreck by the master and crew 
of the R ivo li, and said as fo llow s: “  I  am 
informed by my solicitors, and believe, that 
after the proceedings in th is action had been 
commenced by my said solicitors, they, for the 
purpose of advising me and my co-owners as to 
our rights against the defendants in  th is action, 
and for the purpose of this action and for their 
own use therein, obtained copies of such deposi
tions, and that such copies are in  the ir possession.”

Nov. 17.—The motion now came on in court 
before Butt, J.

Dr. Stubbs, for the defendants, in  support o f the 
motion.—These depositions do not come w ith in  
the compass of privileged documents :

B u s tro s  v. W h ite , L . Rep. 1 Q .B. D iv . 423 ; 34 L . T .
Rep. N . S. 835.

The original depositions are not privileged, and 
can i t  be said that copies of them are ? These 
depositions were made before the action came into 
existence, and were in no way made fo r the pur
poses of the action. Again, this is not res Integra, 
as Sir Robert Phillimore, in  the case of The 
Turgot (not reported), under very similar circum
stances, ordered inspection of depositions made 
before the Receiver of Wreck by members of the 
crew of a B ritish  ship, whose owners were plain
tiffs  in that action.

W. 0 . F . Phillim ore, contra.— The Turgot is not 
in  point. In  that case the owner of the B ritish  
ship inserted the depositions in their affidavit of 
documents as unprivileged. The copies now in  
question were got by the defendants’ solicitors fo r 
the purposes of the action, and for the purpose of 
form ing part of the brief. That being so, they 
are privileged:

B u stro s  v. WTiiie (u b i sup . ) ;
The S o u th w a rk  a n d  V a u x h a ll W a te r C om p a n y  v.

Q u ick , 3 Q. B . D iv . 315; 38 L . T . Rep.
N . S. 28.



166 MARITIME LAW CASES.

C t . of A p p . ]

Stubbs, in  reply, cited 
N o rd o n  v. D efrie s , 8 Q. B. Div. 508.

B u t t , J.—In  this case I  am not disposed to 
order discovery of these documents, which are 
copies of depositions made fo r purposes of the 
Board of Trade. In  the firs t place, I  am not at all 
sure that the Board of Trade would not be righ t 
in  refusing copies of such documents as these in 

uestion. I  do not myself clearly know what these 
ocuments are. I  know there are documents 

taken by the Board of Trade officials for various 
statistical purposes, and I  th ink  i t  very unde
sirable tha t such reports should be disclosed, 
because the consequence would be that owners of 
ships would instruct the ir masters to give as little  
information as possible to the Board of Trade, 
and so the public interest would be injured. I  
am therefore not at a ll disposed to go out of my 
way to force disclosure of the copies of these 
documents. In  the next place, I  th ink  that the 
doctrine of discovery has gone quite fa r enough. 
I  do not presume to th in k  that the authorities on 
this subject have gone too far, but I  myself do 
not intend to go an inch further. Now, what are 
the facts here P Discovery is sought of copies of 
certain depositions made for the purposes of the 
Board of Trade. These copies, of which dis
covery is sought, were obtained for the purposes 
of th is suit, and are, as the phrase is, to  form 
part o f the brief. That being so, I  th ink  they 
come w ith in the term “  privileged,”  and I  w ill not 
go out of my way to inquire what the originals 
m ight be, as i t  is the copies of which discovery is 
sought, and not the depositions themselves. 
Therefore th is motion must be dismissed, and the 
costs made costs in  the cause.

Prom this decision the defendants appealed. 
Dec. 3.—The appeal came on for hearing.
C. H a ll,  Q.O. (w ith  him  Stubbs) fo r the defen

dants.
W. R. Kennedy, for the plaintiffs, was not called 

upon.
The arguments in  support of the appeal were 

substantially the same as those used in  the court 
below.

B r e t t , M.B..—I  agree w ith  the learned judge 
below, for the reasons he has given. This appeal 
m ust therefore be dismissed w ith costs. 

B a g g a l l a y  and B o w e n , L.JJ. concurred. 
Solicitors fo r the plaintiffs, T. Cooper and Co. 
Solicitors for the defendants, Stokes, Saunders, 

and Stokes.

March, 3, and June 19,1883.
(Before B r e t t , M.B,., and L in d l e y  and P r y ,L.JJ.)

M a r z e t t i v. S m it h  a n d  S o n . (a )

Carriage o f goods— B il l  o f lad ing—“ From  the 
ship’s tackles ” — Discharge on to quay— Custom 
o f po rt.

Goods were shipped under a b i ll o f lad ing a t Cal
cutta to be delivered in  like good order and con
d itio n  fro m  the ship’s tackles (where the ship’s 
responsib ility  sha ll cease) a t ths port o f London, 
Sfc. On a rr iv a l in  the port o f London the con
signee demanded overside delivery in to  lighters 
im m ediate ly fro m  the ship’s tackles. The ship-

(o) Reported by J. Smith  and A. A. H opkins, EBqra., Bar-
risters-at-Law.
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owner landed them on the dock w harf, and was 
ready to deliver them thence in to  the consignee’s 
lighters, but the consignee carted them away, 
thereby becoming liable to and pay ing  certain  
dock charges. I n  an action by the consignee 
against the shipowner to recover the amount so 
pa id , the ju r y  found that there was a custom fo r  
steamships having a general cargo (the defen
dants’ ships being such) coming in to  the port o f 
London, and using the docks, to discharge the 
goods on to the quay and thence in to lighters. 

H eld, tha t the custom fou nd  was not inconsistent 
w ith  the terms o f the b ill o f  lad ing, and that the 
shipowner was entitled to discharge the goods on 
to the quay, and was not liable fo r  the charges 
sought to be recovered.

I n this case a rule n is i was obtained upon the part 
of the p la in tiff calling upon the defendants to show 
cause why the verdict obtained from them at the 
tr ia l of the action at the Guildhall before Cave, J. 
should not be set aside, and a new tr ia l had on the 
ground of misdirection.

The action was brought by Charles Thomas 
Marzetti, a bonded warehouseman carrying on 
business in  the c ity  of London, against George 
Sm ith and Son, shipowners, to  recover 102Z. 2s., 
which the pla intiff alleged he had been compelled 
to pay to the London and St. Katherine Docks 
Company in order to obtain delivery of certain 
chests of tea.

The p la in tiff, in his statement of claim, alleged 
that he was the consignee of certain chests of tea 
shipped on board the defendants’ ships at Cal
cutta, under bills of lading which were so far as 
material to  the following effect:

Shipped in good order and condition by Messrs. Cress- 
well and Co., of Calcutta, or received in good order and 
condition for shipment on board tho steamship C ity  o f  
. . . . lying in the port of Calcutta, and bound for 
London, chests of tea being marked and numbered as per 
margin ; and to be delivered, subject to the exceptions 
and conditions hereinafter mentioned, in  the like good 
order and condition, from the ship's taokles (where the 
ship’s responsibility shall cease) at the aforesaid port of 
London, or so near thereto as she may safely get, unto 
order, or to his or their assigns. . . . The tollowing
are the exceptions and conditions above referred t o : 
. . . .  The goods are to be discharged from the ship 
as soon as public intimation is given that she is ready to 
unload, and i f  not thereupon removed without delay by 
the consignee, the master or agent is to be a t liberty to 
land the same ; or if  necessary, to discharge into bulk, 
lazaretto, or hired lighters, a t the risk and expense of 
the owners of the goods. . . .

That on the arriva l of each of the respective 
ships the p la in tiff passed an entry fo r delivery 
of the tea overside in to his lighters, and demanded 
of the owners delivery in to his lighters, but that 
the defendants in each case wrongfully, and con
trary to the direction of the pla intiff, discharged 
and landed the same on the wharf or quay be
longing to the London and St. Katharine’s Docks 
Company; that the p la in tiff thereupon applied to 
the dock company fo r delivery, but the company 
refused to deliver u n til payment by him of certain 
amounts for rent, landing, wharfage, and delivery, 
amounting in  a ll to 102i. Is., which the p la in tiff was 
compelled to pay to obtain delivery of the tea, and 
these were the sums which the p la in tiff claimed 
to recover from the defendant.

The defendants, in  their statement of defence,

i(leaded (in te r a lia ) that the said teas were de- 
ivered from the ship’s tackles at the port of 

London w ith in  the true intent and meaning of the

M arzetti v . Smith  and Son.
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bills of lading for the same, according to the 
usage of the port of London w ith respect to the 
■delivery of goods from general ships arriv ing in  
the V ictoria Docks, in  accordance w ith which 
usage the docks company take all the goods on 
board out of the ship and put them on to the quay 
alongside the ship.

The case came on for tr ia l a t the Guildhall, in  
May 1880, before Huddleston, B., who nonsuited 
the plaintiff.

A  rule for a new tr ia l having been granted by 
Grove and Mathew, JJ., the case was tried a 
second time in Dec. 1882, at the Guildhall, before 
Cave, J., when the ju ry  found that there was a 
well-known custom and usage for steamships 
having a general cargo (the defendants’ ships 
being such) coming into the port of London and 
using the docks to discharge the goods on to the 
quay and thence into lighters, and not to discharge 
them directly in to lighters, and the learned judge 
thereupon gave judgment fo r the defendants.

A  rule n is i for anew tr ia l was thereupon obtained 
on the part of the p la in tiff calling upon the defen
dants to show cause why the verdict should not 
be set aside, and a new tr ia l had, on the ground 
that, i f  there was a custom proved as alleged, the 
same could not and did not control the contract 
contained in the b ill o f lading, and that the 
learned judge misdirected the ju ry  in te lling  them 
that i t  was not inconsistent w ith  the contract.

The 67th section of the Merchant Shipping Act 
Amendment A c t 1862 (25 & 26 V iet. c. 13) re
ferred to in the argument is as follows :

67. W here the owner of any goods imported in  any 
ship from foreign parts into the United Kingdom fails to  
make entry thereof, or having made entry thereof to land 
the Bame or take delivery thereof, and to proceed there
w ith w ith  a ll convenient speed, by the times severally 
hereinafter mentioned, the shipownermay make entry of 
and land or unship the said goods at the times, in the 
manner, andsubject to the conditions following (that is to 
say):

(5) I f ,  a t any time before the goods are landed or un
shipped, the owner of the goods is ready and offers to 
land or take delivery of the same, he shall be allowed so 
to  do, and his entry shall in such case be preferred to 
any entry which may have been made by the shipowner :

(6) I f  any goods are, for the purpose of convenience in 
assorting the same, landed a t the wharf where the ship 
is discharged, and the owner of the goods at the time of 
such landing has made entry and is ready and offers to 
take delivery thereof, and to convey the same to some 
other wharf or warehouse, suoh goods shall be assorted 
a t  landing, and shall, if  demanded, be delivered to the 
owner thereof w ithin twenty-four hours after assortment; 
and the expense of and consequent on suoh landing and 
assortment shall be borne by the shipowner.

B u tt, Q.C. (w ith him Wood S i l l ) ,  for the defen
dants, showed cause.—The case of Petrocochino v. 
B ott (2 Asp. Mar. Law Cas. 310; 30 L. T. 
Rep. N. S. 841; L . Rep. .9 0. P. 355) is 
conclusive in  th is case. I t  has now been found 
as a fact that i t  is the custom for general 
ships coming into the port of London and using 
the docks to discharge the goods on to the quay, 
and thence into lighters. No distinction can be 
drawn between the words of the b ill o f lading in 
that case “  from the ship’s deck ”  and the words 
in  tbe present b ill of lading “  from the ship’s 
tackles.”  B rett, J. there says: “  I f  delivery is by 
the usage of the port to be made in  a certain 
manner, a delivery in  that manner satisfies the 
shipowner’s undertaking to deliver at the port, 
unless there be something in  the terms of the 
contract inconsistent w ith it,”  and “  i t  seems to

me that th is b ill of lading could not more 
accurately describe the mode of delivery from the 
ship’s deck to an intermediate place of delivery.”  
There is nothing in  the b ill of lading in  th is case 
inconsistent w ith  the custom of the port. The 
condition therein providing tha t the goods are to 
be discharged from the ship as soon as public 
intim ation is given that she is ready to unload, 
and i f  not thereupon removed w ithout delay by 
the consignee, the master or agent is to be at 
liberty to land the same, cannot be construed as 
forbidding the shipowner to land the goods 
according to the usual custom, because the ship
owner brings his lighters alongside, and is ready 
to take immediate delivery overside.

F . 0 . Crump (w ith him  C. Bussell, Q.C.) in 
support of the rule.—Thepoint in  th is case differs 
from that raised in  Petrocochino v. B ott (ub i sup.). 
In  that case no demand was made by the con
signee for delivery in to lighters immediately from  
the ship’s deck, and the question was whether the 
goods having been discharged on to the quay 
w ith  the view of being delivered thence into the 
consignee’s lighters, w ithout any objection on the 
part of the consignee, the ship’s responsibility 
ceased when the goods had been placed on the 
quay, or continued un til they had been placed in  
the consignee’s lighters. In  th is case the con
signee asked for overside delivery directly from  
the ship’s tackles into his lighters, in  accordance 
w ith  the terms of the b ill of lading. This the 
shipowner refused, and is seeking to set up a 
custom of the port inconsistent w ith the w ritten  
contract contained in the b ill o f lading, contrary 
to the decision of the Court of Appeal in 
H ayton  v. I rw in  (4 Asp. Mar. Law Cas, 212; 
41 L . T. Rep. N . S. 666; 5 C. P. D iv. 130). 
I t  is on this case that the p la in tiff relies, 
the case of Petrocochino v. Bott not being in 
point. Secondly, the p la in tiff on the arriva l of 
the ship passed an entry fo r delivery of the tea 
overside, and thereupon the 5th sub-section of the 
67th section of the Merchant Shipping A c t 
Amendment Act 1862 (25 & 26 Y ict. c. 63) came 
into operation. That sub-section provides that 
« i f  at any time before the goods are landed or 
unshipped the owner of the goods is ready and 
offers to land or take delivery of the same, he 
shall be allowed so to do, and his entry shall in  
such case be preferred to any entry which may 
have been made by the shipowner.”  Under tha t 
sub-section the p la in tiff was clearly entitled to 
delivery overside in  accordance w ith  his entry. 
Even i f  the custom is to be imported into the 
b ill of lading, i t  cannot be imported into the A ct of 
Parliament. [ M a t h e w , J.—Does not the 6th sub
section apply here ?] No ; the p la in tiff was w illin g  
to w ait t i l l  his goods were arrived at in  the course 
of unloading, and could be delivered to him in  the 
regular course. The effect of the 5th sub-section 
is that the mode of discharge elected by the con
signee is to be preferred to tha t elected by the 
shipowner, aud in this case the shipowner, not
withstanding that the consignee has done every
th ing  to comply w ith the A ct of Parliament, has 
insisted on landing them on the quay.

B utt, Q.C. was heard upon the effect of the 
A ct of Parliament.—The 67th section does not 
apply at all in  th is case. I t  only applies where 
the owner “  fails to make entry ”  of the goods, 
“  or having made entry thsreof fails to land the
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same or take delivery thereof and to proceed 
therewith w ith  a ll convenient speed.”  A t  any 
rate i t  was not the object nor is i t  the effect of the 
A c t to derogate from the shipowner’s rights or to 
interfere w ith  the custom of the port. I f  the 
section does in any sense apply, the shipowner 
then has a r ig h t to land the goods under the 6th 
sub-Bection fo r the purpose of assorting them. I t  
must be remembered that the shipowner was 
ready to deliver the goods from  the quay into the 
p la in tiff’s lighters free of charge, but the p la in tiff 
preferred to remove them in carts by land, whereby 
he incurred these charges which he is now seek
ing  to recover.

G r o ve , J.— I  am of opinion tha t this rule must 
he discharged. The sole question, although fo r 
the purposes of the argument i t  has been sub
divided into others, is whether the custom 
assumed in  this case is to be imported in to the 
b ill of lading and into the A c t of Parliament. Is  
then the b ill of lading so framed as to exclude the 
customary mode of delivery in the port of London P 
The words in the b ill of lading providing for 
delivery are these, “  to be delivered subject to the 
exceptions and conditions hereinafter mentioned, 
in  the like  good order and condition, from  the 
ship’s tackles (where the ship’s responsibility 
shall cease), at the aforesaid port of London, or so 
near thereto as she may safely get, unto order or 
to  his or the ir assigns.”  Now i t  is said that, i f  by 
the custom of the port of London, by which goods 
are not delivered direct from the ship’s tackles, 
the goods are placed upon the quay even for a 
minute, the p la in tiff does not get the benefit of 
the contract in to which the defendant has entered 
w ith  him. I  do not read the contract from this 
narrow point of view, and moreover I  read this 
clause as having been inserted for the benefit of 
the shipowner. I t  is clearly to protect him and 
to  enable him to oblige the owner of the goods. 
Usually where a clause is inserted in  a contract 
fo r the benefit o f one of the parties to it, that 
party can dispense w ith it, and the other party 
cannot oblige him to take notice of it, unless 
i t  is fo r the benefit of both. This is the 
rule which we must apply in  this case. The 
p la in tiff’s construction of the clause makes i t  
obligatory on the shipowner whether i t  is easy or 
whether i t  is difficult, whether i t  is customary or 
whether i t  is not, to deliver the goods to him 
directly from the ship’s tackles, and the con
tract, he says, is not performed unless the goods 
are banded lite ra lly  from the ship’s tackles to 
the particular barge of the consignee. There 
is nothing in  the words of the clause which 
requires this application of it. I  read i t  as mean
ing  “  to be delivered from the ship’s tackles in 
the usual mode adopted in  the port o f delivery,”  
not in  the most different mode from i t  that there 
can be. The owner might, for instance, invert 
the present case, and in  a port where i t  was 
the custom to discharge in to  lighters m ight 
insist on the ship approaching a je tty  and 
delivering his goods direct from the ship’s 
tackle, and refuse to have them brought to 
h im  in lighters although i t  cost him  nothing. 
The p la intiff, in  fact, wants to insert in the con
tract the word “  immediately ”  before the words 
“  from the ship’s tackle.”  I  th ink  tha t the words 
are sufficiently complied w ith, provided the owner 
is put to no expense, i f  the goods are put on to the 
wharf and thence into lighters. In  th is case they

are delivered in  the port of London, and the usual 
mode of delivery is to place them firs t on to the 
quay. I t  is almost necessary to do this, from  a 
commercial point of view, for the convenience of 
sorting them, for some portions of the cargo must 
of necessity be placed under others, and you cannot 
sort the various portions on deck properly. W hat 
then can be more convenient than to put them all 
on to the quay and sort them, and to allow the ship 
to deliver them from her tackle on to the quay as 
soon as possible ? Possibly, i f  there were no other 
means of taking away the goods from the wharf- 
than overland, the defendants mightbeliable for the 
expenses; but in  th is case the ship was w illing to 
deliver them into barges as the p la in tiff wanted 
them. I  see nothing, therefore, to exclude the 
ordinary custom which is universal in  that locality 
from this b ill of lading, the principle being that, 
unless the terms of the b ill of lading are repug
nant to the ordinary custom, the custom must be 
read into it.

B u t i t  is said that among the exceptions in  
the b ill of lading is this, “  the goods are to- 
be discharged from the ship as soon as public 
intimation is given that she is ready to unload, 
and i f  not thereupon removed w ithout delay by 
the consignee the master or agent is to be at 
liberty to land the same, or i f  necessary to dis
charge into hulk, lazaretto, or hired lighters, at 
the risk  and expense of the owners of the goods.”  
Mr. Crump has founded an argument on those 
words, but they simply mean that, under the 
circumstances there mentioned, the shipowner 
may do what is most convenient fo r the ship, and 
may land them i f  landing them is more con
venient to  the ship, and on the other hand i f  less 
convenient may deposit them in  lighters. They 
show that the shipowner may do what is most 
convenient i f  he takes proper care of the goods, 
and does not put the owner of them to unneces
sary expense. In  this case the shipowner did not 
insist on the consignee’s taking the goods over
land ; on the contrary, he was ready to put them 
into the means of conveyance the consignee 
wanted w ithout putting him to any expense, and 
doing i t  in  a way which insured accuracy, and did 
away w ith any liab ility  to mistake. There were 
very sim ilar words in  the b ill o f lading in  the case 
of Petrocochino v. Bott (2 Asp. Mar. Law Cas. 
310; 30L.T. Bep. N.S. 811; L . Kep. 9 C.P. 355). In  
tha t case i t  is true the words were “ from the ship’s 
d e c k b u t  there is practically no difference be
tween the words “  deck ”  and “  tackle,”  inasmuch 
as the goods are moved from the deck by the tackle. 
There the m ajority of the court considered that, i f  
delivery is by the usage of the port to be made in 
a certain manner, a delivery in  that manner satis
fies the shipowner’s undertaking to deliver at the 
port, unless there be something in  the contract 
inconsistent w ith  it. This is an express decision 
in  point, putting aside the statute, the bearing of 
which was not mentioned in the case.

And now I  pass to the statute 25 &  26 Y ic t. c. 63, 
the material part of which is the 5th sub-section of 
the 67th section, which is, “  Where the owner of 
any goods imported in any ship from foreign parts 
into the United Kingdom fails to make entry 
thereof, or having made entry thereof, to land the 
same or take delivery thereof, and to proceed 
therewith w ith  all convenient speed, by the times 
severally hereinafter mentioned, the shipowner 
may make entry of and land or unship the said
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goods at the times, in  the manner, and subject to 
the conditions following : that is to say, (5) I f  at 
any time before the goods are landed or unshipped 
the owner of the goods is ready and offers to land 
or take delivery of the same, he shall be allowed 
so to do, and his entry shall in  such case be pre
ferred to any entry which may have been made by 
the shipowner.”  That section again must be sub
ject to the natural or incidental conveniences of 
landing. Its  object is not to oblige the shipowner 
to do that which is inconvenient and calculated 
to derange the whole course of traffic, but to 
allow him to carry on his business in  the usual 
and proper manner. That i t  has that meaning the 
6th sub-section of the same section is strong 
evidence. That sub-section provides that, “  i f  any 
goods are, for the purpose of convenience in 
assorting the same, landed at the wharf where the 
ship is discharged, and the owner of the goods 
at the time of such landing has made entry, and 
is ready and offers to take delivery thereof, and 
to convey the same to some other wharf or 
warehouse, such goods shall be assorted at 
landing, and shall, i f  demanded, be delivered to 
the owner thereof w ith in twenty-four hours after 
assortment; and the expense of and consequent on 
such landing and assortment shall be borne by the 
shipowner.”  Now w ith in  the evidence in  th is 
case we should assume that i t  is more convenient 
to  sort the goods on the wharf than on the deck. 
Possibly in  the case of small coasting vessels such 
a course of business m ight be possible, but in  a 
large ship such as this i t  is quite obvious that i t  is 
impossible to sort the various parcels on the deck 
of the vessel, and the shipowner therefore lands 
them for the purpose of sorting them and deliver
ing them to the p la in tiff expeditiously. Custom 
in  all these cases is of the essence of the matter, 
and must come in in  every case, varying in  each 
according to local considerations, and I  see nothing 
to lead us to make a rig id  rule irrespective of 
custom and practical convenience. Construing 
then the b ill of lading and the sections of the Act 
as narrowly as I  can, I  am of opinion tha t judg
ment must be entered for the defendants.

M a t h e w , J.—I  am of the same opinion, and I  
regret that in  such a case as this a second tr ia l 
should have been necessary. The case came be
fore us by reason of a non-suit having been entered 
at the firs t tr ia l before Huddleston, B., and we 
thought i t  r ig h t to Bend i t  down to ascertain the 
existence or non-existence of a custom, and 
whether the mode of delivery adopted in  th is case 
is the mode usually adopted in  the docks of the 
port of London, and i t  has now been found that i t  is. 
Is  there any difficulty, then, in  reading the custom 
in to  the b ill of lading P I  see none whatever, and 
i t  must therefore be interposed after the words 
“  to be delivered from the ship’s tackles,”  so as to 
make the b ill of lading read “  from  the ship’s 
tackles in  the customary manner; ”  that is, from 
the ship’s tackle on to the quay and thence into 
lighters or otherwise at the option of the con
signee. There is nothing inconsistent w ith  this in  
the following words of the clause, and I  know of 
no principle under which the words of the other 
clause contained in  the exceptions can be said to 
prohibit this customary delivery. I  th in k  that 
the case of Petrocochino v. Bott (ubi sup.) is pre
cisely in point. The subject-matter of tha t case, 
and the words of the b ill of lading are sim ilar to 
the present; and Brett, J. there said : “  Thus the

mode and manner of delivery of goods according 
to the usage of the port of London is, not an 
immediate delivery from the ship to the consignee, 
but from the ship to the quay, and from the quay 
to the consignee. Having regard to  tha t usage 
the b ill o f lading is drawn. I t  seems to me that 
i t  could not more accurately describe the mode of 
delivery from the ships deck to an intermediate 
place of delivery.”

B u t i t  has been contended that the b ill o f 
lading must not be construed in th is way, be
cause the A c t of Parliament prescribes an impera
tive mode of delivery, and that the object of 
the statute is to direct delivery overside at the 
option of the consignee, but on turn ing to the  
A c t i t  is obvious that the A ct says nothing of 
the kind. Its  object is to provide for the snip- 
owner’s lien for freight, and on the other hand to 
secure delivery to the consignee free from 
charge unless he makes default and is not ready 
to take the goods in  due course. I t  does not, 
therefore affect the question, and as my interpre
tation of the b ill of lading is entirely in  favour of the 
defendants, I  th in k  that judgment must be
entered fo r them. Buie discharged.

Prom this decision the p la in tiff appealed, and 
the appeal was heard on the 19th June.

F . 0 . Grump ( Charles Bussell, Q.C. w ith  him) 
for the appellant.

Cohen, Q.C. and Wood H i l l ,  for the respondents, 
were not called on.

B rett, M.R.—In  this case the p la in tiff sued the 
shipowner for refusing to deliver the cargo in  
accordance w ith  the interpretation put by the 
p la in tiff upon the terms of the b ill of lading. The 
facts are, that the ship arrived in  a London dock 
and took a quay berth, her other side being open 
to the water in  the dock, so tha t she could be 
approached by lighters in  the dock. The p la in tiff 
insists that he has a righ t under the terms of the 
b ill o f lading to have his goods delivered upon the 
water side of the vessel into lighters ly ing  along
side, while the defendants contend that no such 
interpretation can be placed upon the words of the 
b ill of lading, and that there is a well-known 
custom for vessels such as this coming in to  the 
port of London and using the docks to discharge 
the goods on to the quay and thence into lighters, 
and not to discharge them d irectly in to lighters. 
This custom the ju ry  found to exist, at the tria l. 
The question is, which of these two contentions 
is well founded, and that question depends upon 
what is the true construction to be placed upon 
the terms of the b ill o f lading, and whether those 
terms are so distinct as to render the evidence of 
the custom given at the tr ia l inadmissible on the 
ground that i t  contradicts the express terms of 
the contract between the parties,

A  further question arises upon the Merchant 
Shipping A ct 1862 (25 & 26 V ie t. c. 63), because 
i t  is argued by the p la in tiff that, inasmuch as 
he passed an entry for the delivery of his goods 
overside into lighters, sub-sect. 5 o f sect. 67 
of that Act comes into operation, and that sub
section is in  these term s: “  I f  at any time 
before the goods are landed or unshipped the 
owner of the goods is ready and offers to land 
or take delivery of the same, he shall be allowed 
so to do, and his entry shall in  such case be
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preferred to any entry which may have been 
made by the shipowner.”  I  w ill deal w ith  the 
point made under the statute at once. I  do 
not th ink that this sub-section w ill bear the con
struction contended for by the plaintiff. The 
■section is dealing w ith the case of a consignee 
fa iling to be ready to take delivery when the ship
owner is ready to land his goods ; and the Act 
provides that, as long as the consignee is present 
and ready to take delivery, delivery shall be made 
to him, bu t otherwise the shipowner may land the 
goods himself; but there is nothing in the section 
o f the A c t which has been relied upon to oblige the 
shipowner to deliver to a consignee, who is ready 
to  take delivery, in  any way he may please and in 
a manner opposed to the custom of the port at 
which the vessel may be. The section referred to 
simply gives power to a shipowner to deliver goods 
not to a consignee personally, subject to certain 
conditions, one of which is the condition in  the 
sub-section relied upon that the consignee shall be 
entitled to personal delivery i f  he is ready and 
w illin g  to take it. As to the question upon the con
struction of the b ill of lading, the words of the b ill 
o f lading are, “  to be delivered . . . .  from 
the ship’s tackles.”  I  should th ink  the proper 
construction to be placed upon these words would 
be doubtful in the absence of proof of any custom of 
the port o f delivery ; but when i t  is shown that the 
custom of the port of delivery is that ships which 
have a quay berth shall deliver upon the quay only, 
then I  th ink  we must read into that b ill o f lading 
the words “  upon the quay,”  and i f  we do so, then 
nobody can say that they, by their addition, 
contradict the contract between the parties; they 
only explain it. I t  appears to me, therefore, quite 
impossible to say that evidence of the custom could 
properly have been excluded on the ground that i t  
contradicted the express terms of the b ill o f 
lading.

L in d lb y , L. J.—I  am of the same opinion. The
p la in tiff claims under the b ill o f lading to have 
his goods delivered to him in a manner that is not 
in  accordance w ith the custom of the port of 
delivery, and i t  is argued on his behalf that the 
terms of the b ill of lading are so express as to 
exclude evidence of the custom which i t  is said, 
contradicts them. The way to test that contention 
seems to me to read the proved custom into the b ill 
of lading, and then to see i f  i t  becomes in  its  terms 
contradictory. I f  we follow tha t test, I  th ink  
i t  is plain that by adding after the words “  from 
the ship’s tackles ”  the, words “  on to the quay,”  
or some sim ilar words, we in no way make the b ill 
o f lading at a ll inconsistent; and therefore I  th ink 
tha t the p la in tiff must take delivery of his goods 
according to the custom of the port of delivery. I  
th ink  the decision of the Divisional Court was 
righ t, and must be affirmed.

F r y , L. J.—I  am of the same opinion.
Judgment affirmed.

Solicitors fo r the plaintiff, Elm slie , Forsyth, and 
Elm slie.

Solicitors fo r the defendants, G ellatly, Son, and 
Warton.

Tuesday, Nov. 20,1883.
(Before B rett, M.R., B aggallay and B owen, L. J J.)

T he U nited  Service , (a)
Towage contract—Im p lied  w a rra n ty—Notice re

stric ting lia b ility —Negligence— Statutory bye
law  Damage — Stranding  — The Harbours, 
Docks, and Tiers Glauses Act 1847— The Great 
Yarmouth P ort and Haven Act 1866.

A term in  a towage contract, by which tug-owners 
exempt themselves fro m  lia b ility  fo r  damage or 
loss occasioned by the negligence or default o f  
the ir servants, covers damage occasioned in  con
sequence o f the act o f the master taking in  tow 
too m any vessels at a time in  contravention o f a 
statutory bye-law o f the po rt in  which the towage 
takes place, although the number o f vessels 
causes the tug to be o f insufficient power fo r  the 
service.

The steam-tug U.S. was engaged to tow the R. R. 
down the rive r at Y., and out to sea. As the
U. S- proceeded she took other vessels in  tow, 
eventually having seven to tow at the same time. 
B y a regulation made by the harbour or p ie r 
master under the Harbours, Docks, and Piers 
Glauses Act 1847, and the Great Yarmouth P ort 
and Haven Act 1866, a tug is  forb idden to take 
more than six vessels in  tow a t the same time. The 
owner o f the R. R . had, previously to the towage, 
received a notice from  the owners o f the U. S. 
exempting them from  any lia b ility  in  respect o f 
any damage caused by the negligence or default 
o f  the ir servants, which was admitted to fo rm  
p a rt o f the towage contract. On the way out to 
sea the p ie r master warned the master o f the tug 
tha t he had too m any vessels in  tow. The tug 
nevertheless proceeded, and when at the entrance 
o f  the harbour, by reason o f the tug being unable 
to command the seven tows, the R . R. stranded, 
and became a to ta l wreck. I n  an action f o r  the 
damage to the R. R

Held  (confirm ing the judgm ent below), tha t the 
owners of the TJ. S. were protected by the ir notice 
from  lia b ility .

T his was an appeal by the plaintiffs from a judg 
ment of S ir Robert Phillimore, dated Jan. 23, 
1883, by  which he had found in  favour of the 
defendants.

The action was brought by the appellants for 
damage sustained by their fishing smack the Red 
Rose, whilst being towed out of Great Yarmouth 
Harbour by the defendants’ tug the United Service, 
A  term  of the towage contract was a notice given 
by the defendants to the plaintiffs stating that 
they would not be responsible fo r any damage 
occasioned to the tows by the negligence or 
default o f their servants. The master of the tug 
after commencing to tow the Red Rose took in tow 
other vessels, amounting in  a ll to seven. By a 
regulation made under the Harbours, Docks, and 
Piers Clauses A ct 1874, and the Great Yarmouth 
Port and Haven A ct 1866, i t  is enacted as fo llows: 
“  No steam vessel used fo r the purpose of towing 
vessels shall, at any one and the same time, tow 
or have in  tow, or aid, or assist in  towing, more 
than six vessels.”

By reason of the number of vessels in  tow the 
United Service was unable to keep the tows in  
the ir proper course, and the Red Rose in  con
sequence stranded and was lost.
(a) Reported by J. P. Aspihall, and F . W . Baikes, Esqre.,

Barristers-at-Law.
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The other facts of the case fu lly  appear in  the 
report of the case below (5 Asp. Mar. Law Las. bO, 
48 L . T. Rep. N . S. 486 ; L . Rep. 8 P. D iv. 56).

W. 0 . F . P h illim ore  for the appellants.
Webster Q.C. and W itt, for the respondents,

were not called upon. . „  __
The arguments were substantially the same aa

those in  the court below. . . .
The following authorities were cited in  argu

ment:
The Julia, 14 Moo. P . C. 210 ; Lush. 224 ;
Stee l v . The S ta te  L in e  S team sh ip  C om pany, i t

L . T . Rep. N . S. 333; L . Rep. 3 App. Cas. 72, 
3 M ar. Law Cas. 516 ; , «oc .

The M in n e h a h a , 4 L . T . Rep. N. S. 811 ; Lush. 335,
1 M ar. Law Cas. O. S. I l l  ;

W o rm s  v. S to ry , 11 Ex. 427.
B eett, M.R.—In  this ease we see no difficulty. 

A n  action has been brought against the owners ot 
the tug  United Service for damage to the tied  
Bose whilst being towed by the United Service. 
A  term of the contract was, that the owners ot 
the tug would not be responsible for damage 
caused by the negligence or default o f their 
servants. A  local statutory bye-law says, no tug 
shall take in  tow more than six vessels at a time. 
The tug master here took in  tow more than six 
vessels, and more than his tug could manage, and 
by so negligently acting caused the mischief com
plained of. The duty of the captain of the tug was 
to take in tow as many vessels as he could manage. 
I f  he took more, and did so negligently or unskil
fu lly , no doubt his ownerB would have been liable 
i f  there had' not been this notice. I t  has been 
argued that the tug owners are liable, because i t  
is said there was an implied warranty that the 
tug  should be fit to perform the towage, and that 
the master would act in  conformity w ith  the 
statutory bye-law. B u t th is action could only 
have been maintained p rim a  fac ie  on the ground 
of negligenoe, and against th is the ownerB have 
protected themselves. This appeal must, there
fore, be dismissed w ith costs.

B ag g all a y and B owen, L.JJ. concurred.
Appeal dismissed.

Solicitors for the plaintiffs, Ingledew  and Ince. 
Solicitors for the defendants, P ritcha rd  and 

Sons.

Monday, Pec. 3,1883.
(Before B eett, M.R., B aggallay and B owen, L .JJ ., 

assisted by N autical A ssessoes.
T ee B enaees. (a)

Collision—Regulations fo r  preventing collisions—
Infringem ent—Ligh ts—36 3f 37 Viet. c. 85, s. 17. 

Departure fro m  the Regulations fo r  Preventing 
Collisions at Sea is justifiab le  under article  23, 
where the departure is  the on ly chance o f avoidm 
in g  the collision, and is, in  fa c t, the best 
manœuvre under the circumstances.

A  steamship approaching another vessel so as to 
involve risk  o f collision is jus tified  in  keeping her 
engines going f u l l  speed ahead where she is 
placed in  a  position o f unexpected danger by the 
neglect o f the other vessel to exhibit one o f her 
lights wh ilst showing the other in  an im proper 
place, and where such going ahead is, in  fact, the 
only chance o f avoiding n  collision.

(a) Reported by J. P. A s f in a l l  and P. W. B a ik b s .  EHqrs.,
Barristers-at-Law.

T his was an appeal by the defendants in  a damage 
action from a judgment of S ir Robert Phillimore, 
bv which he had found the defendants barque 
Benares alone to blame for the collision.

The collision took place between the Rteamship 
Gerarda and the barque Benares in  the English 
Channel at about 3.30 a.m on the morning of 
24th Oct. 1882. The learned judge below found 
that the Benares was to blame for not having a 
red ligh t duly exhibited, and that the Gerarda, by 
reason of this departure from the regulations on 
the part of the Benares, was justified by article ¿3 
of the Regulations fo r Preventing Go lisions at Sea 
in  starboarding and keeping on at fu ll speed. The 
factB of the case are reported in  the court below 
(48 L . T. Rep- N. S. 127; 5 Asp. Mar. Law Cas.
53).

0. H a ll, Q.C. and B uckn ill (w ith  them W. B . 
Kennedy) fo r the defendants, in  support o f the 
anneal.— [D u rin g  the course o f the argum ent 
the ir Lordships stated that, acting on the advice 
of the ir nautical assessors, they had come to  the 
conclusion tha t the Benares was m  fault, and th a t 
the captain of the Gerarda had, in  starboarding 
his helm and keeping his engines fu ll speed 
adoDted the only chance of escape, and had in  
fact by « 0  doing, executed the best manoeuvre 
under the circumstances.] Even s°, the Lerarda, 
is to blame fo r in fr in g in g  the R egulationsfox Pre 
ven ting  Collisions, as in terpre ted by the House of 
L o rd s :

The K hed ive , 43 I, .  T . Rep. N . S 610; L . Rep. 5 
App. Cas. 676; 4 Asp. M ar. Law Cas. 360.

The 18th article of the regulations directs tha t a 
«icamshin when approaching another so as to 
involve rusk of collision, shall slacken her speed or 
s?od and reverse. The 23rd article, however, 
allows a departure from the 18th article under 
special circumstances. These two articles were 
both fu lly  considered in  The Khedive (ub i sup.), 
and, as there interpreted by the House of Lords, 
the circumstances of the present case did not 
justify the Gerarda in  in fring ing article 18. Them 
LordshiDS, in The Khedive, most strenuously upheld 
the necessity of rig id ly  obeying these rules, 
and the only justification for departing from them 
is where the vessel departing is threatened by 
some immediate danger, external to herself and 
the approaching ship, aa, tor instance, a Pe r l l °j- 
thft sea The argument that, if  that be so, the 
Legislature has commanded captains, rather than 
disobey these rules, to seek certain death m 
obedience to them, although there is just a chance 
of escape by disobeying them, is not quite accu
rate. The Legislature knows that no sane and 
reasonable captain would, however much the 
Legislature m ight direct him, commit his ship 
and crew to certain destruction rather than dis
obey the regulations. But what they say is, that 
i t  is so important that no encouragement whatso
ever should be given to captains to disobey these 
regulations, that even where a captain takes the 
only means of avoiding a disastrous collision and 
disobeys the regulations, his owners must be held 
liable No doubt the result of this is, that in  
particular cases hardships w ill ocour, but i t  is 
more beneficial to the community at large, 
that th is at firs t sight harsh construction 
should be upheld rather than that obedience 
to these regulations should be in  any way 
le ft to the discretion of the captains. The
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consequences of a less harsh construction would 
be that masters would be continually departing 
from the regulations, and so cause a great increase 
in  the number of shipping disasters.

F in la y , Q.C. and W. G. F . Phillim ore , fo r the 
respondents, were not called upon.

B rett, M.R.—In  this case there has been a 
collision between the barque Benares and the 
steamer Gerarda, and what the Court of Adm iralty 
has to do under such circumstances is to come to 
a decision as to what were the real circumstances 
and the real positions of these vessels when they 
approached each other. I t  has been urged that 
the court is bound to take the evidence exactly as 
i t  is given on the one side or the other. But the 
Court of Adm iralty knows how difficult i t  is for 
witnesses, even i f  they intend to state the exact 
tru th , to te ll the circumstances exactly. The 
court has to determine from the evidence on both 
sides and from the circumstances of the case, which 
oannot be contradicted and cannot be doubted 
what were the positions of these vessels. In  this’ 
case i t  is said by the appellants that those on 
board the Gerarda have given the actual bearings 
of these ships w ith regard to each at the time 
when firs t seen—the actual bearings of the ships 
and not the appearance of the lights. In  my 
opinion that evidence cannot be correct I f  that 
evidence were correct, the collision never could 
have taken place in the manner in  which i t  did 
Ihese vessels appeared to those on the Gerarda 
to be approaching end on, or nearly end on, and it  
would seem that they considered that the Benares 
was somewhat on the port side of the Gerarda 
In  m y opinion these vessels were, in  fact ap
proaching each other port side to port side. ’ B u t 
the Gerarda was led into a mistaken view of the 
condition of things by the misconduct and negli
gence of those on board the Benares. The Gerarda 
had a righ t to the assistance, considering the state 
of the night, of the lights of the Benares, in  order 
to  enable her to know exactly where the Benares 
was. The court below has come to the conclusion 
that, by negligence on board the Benares, that 
assistance was not given, and so far as the evi
dence goes i t  seems to me that that is the righ t 
conclusion. I t  is clear that no red ligh t could 
be seen. I  have the strongest suspicion that the 
green lig h t was not in  its  place, and that i t  could 
be seen w ithout the starboard side being exposed. 
I f  the Benares had had a red lig h t the other vessel 
would have seen it, but by a want of a red light, 
and very likely by want of both lights, she gave no 
notice of where she was. Therefore i t  seems to me 
that the vessels had approached very close, by the 
fau lt of the Benares, and by her fault alone, 
when the Gerarda acted as she said she did. The 
conclusion therefore to which I  arrive, and to 
which those who assist us have arrived, is that, 
when the Gerarda saw the Benares the vessels 
were very much closer than has been stated by 
the Gerarda. That was due to the fault of the 
Benares. Now, supposing the green lig h t of the 
Benares was seen either by the fau lt of the 
Benares in  its not being in its proper place, or 
by her being thrown off the wind ( if  i t  was seen 
at all), the Gerarda did no wrong in starboarding. 
I t  was impossible, for her to see that at the time 
the green ligh t was disclosed to her, she was so 
near to the other vessel that i f  she starboarded 
that would not be sufficient w ithout stopping her

[C i. os Arp.

engines. There was nothing to show her that 
there was then danger of collision, whereas there 
ought to have been. But eventually the vessels 
came so near to each other that the Gerarda could 
see, notwithstanding the want of lights, the 
position in which she was, and the fact that the 
other vessel was showing her port side. Under 
these circumstances, what was her captain to do, i t  
bemg always remembered that this position is 
brought about by the fault of the Benares ? By 
the lo th  article of the present Regulations for 
Jrreveutmg Collisions, there being nothing else in  
the circumstances, he ought to have stopped and 
reversed. Therefore, unless he was w ith in  some 
other rule, he comes w ithin the terms of that 
rule, and has broken it. B u t the rules of naviga
tion are not contained in one rule, but in  a ll the 
rules, and the 23rd rule is as much to be 
observed as the 18th, and the navigation of 
a steamer is to be conducted, not upon the 
18th rule alone, but upon the 18th and the 23rd. 
Bt, . true> aa I  understand the case of The 
Khedive (uh i sup.) that though the Benares had 
put the Gerarda’s officer into Buch a position that 
a*W reasonable man would have done what the 
officer of the Gerarda did, yet if, nevertheless, the 
court upon the whole facts could not come to the 
conclusion that the case was brought w ith in  the 
23rd rule, then the owner of the Gerarda must be 
liable, although his servant had done that which 
every reasonable man would have done. I  accept 
that proposition as the law laid down by the 
House of Lords in the case of The Khedive (uh i 
sup.), harsh as i t  may seem. Then we come to 
see whether this case is brought w ith in the 
23rd rule. I t  is brought w ith in  the 23rd 
rule, and therefore taken out of the 18th rule, 
i t  the necessity of the particular case was 
such, and the circumstances were so special, 
that they rendered a departure from the 18th rule 
necessary in  order to avoid immediate danger. 
We are advised tha t in  this case the ships were 
in  such a position at the moment when the 18th 
rule would have applied, that the only chance and 
the best thing to do on the part of the Gerarda was 
to put her helm hard-a-starboard and to proceed at 
fu ll speed a.nd more than that, that as a fact, and 
not merely in  the thought of the captain, i t  was 
i t  means ° f  avoiding a dangerous collision.
■fa be °*rcuma*'anoes of the vessels at the time 
when the lb th  rule would have applied, were such, 
that the only th ing to avoid, and the only means of 
avoiding an immediate and dangerous collision, 
was not to act upon the 18th rule, but to  act in  
the way the captain did, then in my opinion i t  was 
necessary, w ith in the meaning of the 23rd rule, to 
do what this captain did, in order to get the chance 
of avoiding and to avoid immediate danger. I f  
that be so, this case is w ith in  the 23rd article, and 

b? reas?n .of its being in the 23rd, out of 
the 18th. Now, i t  is said that that is not so, even 
it  i t  be true that i t  was the best th ing to do, and 
the only means of avoiding danger to these two 
vessels, and in that sense necessary to avoid 
immediate danger; because i t  is said that the 
meaning of this rule is, tha t the danger spoken of 
in  article 23 is not the danger to either of the 
vessels approaching each other, but some out
side danger. I t  is certain that the House of 
Lords never said that in  The Khedive lu b i sup.), 
they  were not called upon to decide such a th ing 
m I  he Khedive, and never did decide such a thing.



MARITIME LAW CASES.

Ct . of A pp.] T his B enares. [C t . of A pp.

I t  is suggested that Lord Blackburn did use that 
language. I  do not believe it. I  would almost 
say I  cannot believe that that was his judgment. 
Enough For me to say that I  do not believe he said 
so. I t  cannot be the opinion of the House of 
Lords, because i f  i t  was, i t  would make the rule 
absolutely ridiculous. Therefore, upon the advice 
given to us, and acting upon that advice, I  th ink  
that this case was w ith in the 23rd rule, and there
fore that the Qerarda was the innocent vessel and 
the Benares solely to blame.

B a g g a l l a y , L. J.—I  am of thesame opinion, and in  
the few observations I  shall make I  w ill follow the 
argument of M r H all on the case of The 
Khedive (uh i sup.). W hat was decided in The Khedive 
according to the marginal note is th is : “  The 
Regulations for Preventing Collisions at Sea, made 
under the authority of the Merchant Shipping Acts 
1854 to 1873,, must under sect. 17 of 36 &  37 Viet, 
c. 85, be s tric tly  followed. Actual necessity, not 
considerations of discretion and expediency, even 
though skilfu lly acted upon, can alone excuse 
the ir non-observance.”  How, I  th ink i t  is clear, 
upon a consideration of th is case, that each one of 
the three learned Lords in The Khedive based his 
decision entirely upon the circumstances of the 
case. I t  was clearly proved that there had been 
a departure from the strict rule imposed by the 
16th article of the old rules, requiring that, “ Every 
steamship, when approaching another ship so as 
to involve risk of collision, shall slacken her speed 
or, i f  necessary, stop and reverse.”  I t  was proved, 
bu t not admitted, that what was done was not 
s tric tly  correct, inasmuch as the captain of the 
Khedive did not stop and reverse or even slacken 
his speed, and therefore there had been a departure 
from the rule. B u t i t  was sought to be 
said there was no departure from the 23rd 
rule. The argument of counsel on the one side 
was that, assuming there had been a depar
ture from the rule, nevertheless the Khedive 
was exculpated by article 23, and therefore there 
was no liability. On the other hand i t  was said 
that article 23 did not absolve the owners of the 
Khedive. In  the course of the judgment of Lord 
Blackburn, he referred to the question put to the 
assessors by the present Master of the Rolls in the 
court below in  the following words: “  I f  this 
order which he gave was not absolutely righ t under 
the circumstances (that is, the order that the 
engineers should stand by the engines), was that 
such an order as a captain of ordinary care, skill, 
and nerve m ight be fa irly  as a seaman excused 
fo r giving, under the circumstances in  which this 
captain was placed P ”  The answer in  the affirma
tive was relied upon by the counsel for the Khedive 
as sufficiently justify ing  the departure from the 
regulation.

The argument chiefly turned upon the 17th 
section of 36 & 37 Y ict. c. 85, which is : “ I f  
in  any case of collision i t  is proved to the 
court bofore which the case is tried that any 
of the regulations for preventing collisions con
tained in  or made under the Merchant Shipping 
Acts 1854 to 1873 has been infringed, the ship 
by which such regulation has been infringed shall 
he deemed to be in fault, unless i t  be shown to the 
satisfaction of the court that the circumstances of 
the case made departure from the regulation 
necessary.”  O f course, when you are try ing  to 
see whether any regulation has been infringed 
you must look at the whole body of regu

lations applicable to the particular case, and 
not say because one regulation has been in 
fringed there has necessarily been an in
fringement. I  w ill not refer in  detail to the judg
ments of the three lords. I  merely call attention 
to the fact that they all concur in  the mode of 
dealing w ith this question. Reference has been 
made to Lord Hatherley’s judgment and I  w ill 
just refer to the following passage : Therefore, 
mv Lords, I  th ink that the regulations having 
been departed from by the Khedive, that vessel 
must be deemed to be in  fault, unless the master 
produces a statutory exculpation, and proves i t  to 
the satisfaction of the court. That does not appear 
to have been done in  this instance. I t  follows that 
the coarse we must take w ill be to restore the 
judgment of the Court of Adm ira lty, and to reverse 
that portion of the decree of the Court of; Appeal 
which exempts the Khedive from liab ility . There
fore the question was not whether the circum
stances were such as to make i t  necessary, in  order 
to avoid danger, that the rule must be departed 
from, but whether, having actually been departed 
from the circumstances were such that the 
master m ight be excused in  taking the course he 
did. In  the present case I  th ink you must read 
the 23rd article in  connection w ith  the 18ob article 
and, acting on the advice of those gentlemen who 
assist us, I  have come to the conclusion that this 
ease does fall w ithin article 23, and that there was 
sufficient justification fo r the departure from

arBowEN,’ L,J.—I  am of the same opinion, and 
I  w ill only add a few words as to the points 
of law argued by Mr. H all and Mr. Buckmll. I t  
seems to me that the case of The Khedive decided 
tha t i t  is no answer, when the rule has been in 
fringed, to say that the person infringing acted 
w ith the best motives, and according to the best 
lights of his profession. The question here is, 
whether the rules have been obeyed. A rtic le  18 
provides, “ Every steamship, when approaching 
another ship so as to involve risk of collision, shall 
slacken her speed, or stop and re verse if  “ e c ^ a ry  
I f  that rule stood alone, i t  m ight be said (though 
I  w ill not say that even then some other doubt 
m ight not arise) probably w ith accuracy, that 
that rule had been infringed. But we must also 
look to article 23, which is to be read w ith article
18. and enacts that, “  In  obeying and construing 
these rules due regard shall be had to all dangers 
of navigation, and to any special circumstances 
which may render a departure from the above 
rules necessary, in  order to avoid immediate 
danger”  The House of Lords has pointed out 
and I  cheerfully and w illing ly  accept the ir view, 
that this article is to be read by the ligh t of the 
words of sect. 17 of the Merchant Shipping Act 
of 1873 which provides that, “  Unless i t  is shown 
to the satisfaction of the court that the circum
stances of the case made departure from the rule 
necessary,”  the ship in fring ing  shall be deemed 
to be in fault. This enactment, that i t  must be 
shown to the satisfaction of the court, i f  there 
has been an infringement, that the circumstances 
of the case made a departure from the rule neces
sary, is not unlike in  words to article 23, which says 
that,’ in considering the question whether an in 
fringement has taken place or not, “ regard is 
to be had to the special circumstances which 
may render a departure from the rules necessary 
in  order to avoid immediate danger.”
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F irs t of all, in  order to excuse non-compliance 
w ith  article 18 i t  must be shown that what the 
captain did was reasonable. That I  agree with. 
Again, i t  is not enough to show that what he 
did was advisable. I  agree w ith tha t also. 
But then comes the question whether departure 
from the rule is to be excused when departure 
is necessary. The law says i t  must then be 
excused. Then was i t  necessary here? Can i t  
be said that i t  is not necessary even when i t  is the 
only chance of safety ? M r. H a ll argued, though 
not w ith  such force upon this particular point as 
upon the others, tha t success is the only justifica
tion. B ut that hardly stands, because sect. 17 of 
36 &  37 Y ict. c. 85 assumes there has been a 
collision. B u t then M r. H a ll says, to jus tify  a 
departure, there must be some risk other than 
mere danger of collision, as a peril of the sea or 
land. B ut jus t let us consider what extraordinary 
results would ensue if  this were so. A  man when 
ho is placed in  a position of danger by some 
peril of the sea may refrain from  stopping, and 
yet to  escape from imminent loss of life  and ship 
by collision he may not. I  put an extreme case, 
but pu tting  an extreme case is the fairest way of 
testing the law, so as to see whether the rule of 
law contended for would not reduce the rule to an 
absurdity. The tru th  is that, unless you adopt 
some lim itation of the rule, i t  is a captain’s duty to 
sail blindly, or rather w ith  his eyes open, into 
the jaws of death. I f  he obeys the rule, le t us 
assume it  is certain death for his passengers and 
crew. He has jus t one chance; he may, by dis
obeying the rule, possibly save them. I f  i t  is true 
that that is just the only one chance, then i t  seems 
to me i t  ought to  be a case in  which a departure 
from the rule is necessary, otherwise a captain at 
sea may be trained in  the impression that he is 
better off w ith  his passengers and crew at the 
bottom of the sea and the rule obeyed, than in 
taking the one chance of safety remaining to him. 
I  cannot believe that this was the viewof the House 
of Lords. I  am of opinion that departure from 
article 18 is justified when such departure is the 
one chance s till le ft of avoiding danger which 
otherwise is inevitable.

Appeal dismissed. 
Solicitors for the plaintiffs, T. Cooper and Co. 
Solicitors fo r the defendants, P ritcha rd  and 

Now«.

F rida y , Pec. 7, 1883.
(Before B rett, M.R., B aggallay and B owen, L.JJ. 

assisted by N autical A ssessors.
T he L ancaster, (a)

S alvage—A w ard—Am ount—Appeal— P rivy  
Council,

I n  salvage appeals, the Court o f Appeal, fo llow ing  
the ru le  o f the P riv y  Council, w i l l  not interfere, 
w ith  the amount o f the award, unless the amount 
has heen estimated on wrong princip les or on a 
misapprehension o f the facts, or unless, assum
in g  the princip les and facts to he correct, the 
amount o f salvage is, in  the opinion o f the Court 
o f Appeal, exorbitant in  the sense o f being beyond 
a ll reason.

Where the A d m ira lty  Court on a value o f 62,0001. 
awarded 60001. to a steamship, which, at great 
risk  to herself, got another steamship off a coral

(a) Reported by J. P. A spinall and i ’.jW . Eaikes, Esqrs~
Barristers -at-Law.

[C t . of A pp.

ree f in  the Red Sea, ninety-five miles fro m  Suez, 
and so saved her fro m  probable to ta l loss, and 
then a t her request towed her w ith in  a few  miles 
o f Suez, the Court o f Appeal refused to reduce 
the amount o f the award.

T his was an appeal by the defendants from  a 
judgm ent o f S ir  Robert P h illim ore  in  a salvage 
action by wh ich he had on a value o f 62,000Z. 
awarded 60001. to the salvors.

The services consisted in  getting a steamship 
off a coral reef in  the Red Sea, and tow ing her 
w ith in  a few miles of Suez. The facts of the 
case fu lly  appear in  the report below (48 L . T. 
Rep. N . S. 679; L . Rep. 8 P. D iv. 65; 5 Asp. 
Mar. Law Cas. 58).

Cohen, Q.C. (w ith him J. P . A spina ll) for the 
appellants.—The award is so excessively large as 
w ill warrant th is court in reducing it. A n  agree
ment had been made that the salvors should be 
paid 1001. a day whether successful or not. 
There, therefore, was not present that element of 
risk usually run by salvors of getting nothing i f  
unsuccessful. Further, the Ossian ran no risk of 
v itia ting  her policies of insurance, and being in  
ballast, was under no liab ility  to owners o f cargo 
in  case of mishap.

Myburgh, Q.C. (w ith h im  L . E . PyTce), fo r the 
respondents, was stopped by the court.

B rett, M.R.—The rule of the P rivy  Council, 
which was formerly the Court of Appeal in  
Adm ira lty actions, and whose rules we, as the 
now Court of Appeal, follow as nearly as we can, 
was that, where an appeal was brought against 
the amount awarded, either because it  was too 
large or too small, the Court of Appeal would not 
interfere unless i t  was shown that the amount of 
salvage had been estimated on wrong principles, 
or on a misapprehension o f the facts as to the 
difficulty or danger of the service, or unless, 
assuming the facts and the principles to be righ t, 
the amount of salvage was, in the opinion of the 
court, exorbitant in  the sense of being beyond all 
reason. In  this ease the two ships were of con
siderable value. The facts of the case show, and 
we are advised by our assessors, that the position 
of the Lancaster was extremely perilous, and that 
i f  she had not been got o ff she would in  a ll pro
bability have gone to pieces, and become an abso
lute loss. Therefore she was saved from probable 
total loss. The Ossian also was put into great 
peril of being placed in the same position as the 
Lancaster, because she might, i f  her cables had 
parted or from some other accident, have gone 
on to the coral reef herself. The Ossian, there
fore, was not only in danger of slight damage, she 
was in  danger of loss herself. I f  that is so, there 
are present the two great elements on which the 
court awards large salvage remuneration. We 
think, therefore, the learned judge has acted upon 
righ t principles, and that the governing facts were 
righ tly  decided, and i t  is to be noticed, in accord
ance w ith the opinion of each of his assessors.

In  the present case, then, asuming the learned 
judge has acted on righ t principles, and on 
a true apprehension of the facts, can we 
say that the amount awarded is unreasonably 
exorbitant ? I t  is a large award, but we do not 
say i t  is too large. But i t  is not necessary fo r us 
to consider whether we m ight differ from i t  i f  the 
matter had been originally before us ; we can only 
alter i t  i f  we th ink i t  exorbitant as being
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unreasonable. We, however, do nob consider i t  
unduly exorbitant. Having regard to what I  
have said, this appeal must therefore be dismissed 
w ith  costs.

B a g g a l l a y  and B o w e n , L.JJ. concurred.
Appeal dismissed.

Solicitors : for the plaintiffs, Flews, Irv in e , and 
Hodges; for the defendants, P ritchard  and Sons.

F rid a y , Dec. 21, 1883;
(Before B r e t t , M.R. and B o w e n , L.J.)

A ste, S on , a n d  K e r c h e v a l  v . S t u m o r e , W e s to n , 
a n d  Co. (a)

APPEAL PROM THE QUEEN’S BENCH DIVISION. 

Practice— Discovery—Interrogatories—Security fo r  
costs o f discovery— B. S. G. 1883, Order X X X I . ,  
r r .  25, 26.

The court or a judge is not hound under Order 
X X X I.,  r .  25, to make an order dispensing 
w ith  security fo r  costs o f discovery because both 
parties consent to dispense w ith  such security. 

T his  was an action by the holders o f a b i l l o f 
lad ing  against the shipowners to  recover a sum of 
1002. which had been paid by the p la in tiffs  fo r 
dock charges, and w h ich  they alleged was pay
able by the shipowners as land ing charges. The 
contention on the pa rt of the defendants was, th a t 
the charges in  question were warehouse and 
storage charges, w h ich they were no t liab le  to  
pay.

On the summons fo r direction an order was 
made by the Master that both sides should answer 
interrogatories, and should give discovery of 
documents, and the question as to requiring a 
deposit as security for the costs of discovery 
under Order X X X I.,  rr. 25, 26, (&) was referred 
to the judge, and came on before Field, J. at 
chambers, when both parties consenting to waive 
any claim to security, an application was made 
for an order dispensing w ith the deposit. Field, J. 
refused to make suoh an order, and his refusal 
was affirmed by the Divisional Court, Lord Cole
ridge, C.J. and Stephen and Mathew, JJ.

The plaintiffs appealed. * (б)
(а) Reported b y  P. B. H u t c h in s , Esq., Barrister-at-Law.
(б) B y the Buies of the Supreme Court 1883, Order 

X X X I. , r. 25: In  every cause or matter the costs of 
discovery, by interrogatories or otherwise, shall, unless 
otherwise ordered by the court or a judge, be seoured 
in  the first instance as provided by rule 26 of this order, 
by the party seeking suoh discovery, and shall be 
allowed as part of his costs where, and only where, such 
discovery shall appear to the judge at the tria l, or, i f  
there is no tria l, to the court or a judge, or shall appear 
to the taxing officer to have been reasonably asked for.

Buie 26. Any party seeking discovery by interroga
tories shall, before delivery of interrogatories, pay into 
court to a separate account in the action, to be called 
“  Security for Costs Aocount,”  to abide further order, 
the sum of 51., and if  the number of folios exceeds five, 
the further sum of 10s. for every additional folio. Any  
party seeking discovery otherwise than by interroga
tories shall, before making application for discovery, 
pay into court, to abide further order, the sum of 52., 
and may be ordered further to pay into court as afore
said such additional sum as the court or a judge shall 
direct. The party seeking discovery shall, w ith his 
interrogatories or order for discovery, serve a copy of 
the receipt for the said payment into court, and the time 
for answering or making discovery shall in  a ll oases 
commence from the date of such service. The party 
from whom discovery is sought shall not be required to 
answer or make discovery unless and until the said 
payment has been made.

Pyke fo r the plaintiffs.—The decision of the 
Divisional Court amounts to this, that there is 
no power tinder any circumstances to dispense w ith 
security. The effect so holding would be to 
deprive the words in  ru le  25 “  unless otherwise 
ordered by the court or a judge ”  of all meaning. 
There is therefore power to dispense w ith security, 
and Field, J. so held in  the present case, and in H a l l  
v. L ia r d e t ,No. 2 (L .T . 17thNov. 1883,p .42; W. N . 
17th Nov. 1883, p. 175), and m B u r r  v . H u b b a r d  
(L. T. 1st Dec. 1883, p. 77 ; W . N . 1st Dec. 1883, 
p. 198). Here the deposit ought to be dispensed 
w ith, for both parties consent, and they are 
competent to waive the provisions of the rules 
which were introduced for their own benefit. 
Rules 1 and 12 of Order X X X I. are sufficient to 
prevent abuse of the process of discovery.

Barnes, fo r the defendants, supported the same 
contention, and referred to

C om pagn ie  Src„ D u  P a c if iq u e v . G uano  C o m p a n y , 
L. T. lOth Nov. 1883, p. 24; W. N. 10th Nov. 1883,
n .  166.

B r e t t , M.R.—In  this case an application was 
made to Field, J. at chambers fo r an order to dis
pense w ith the security for costs of discovery 
which is directed to be given under Order X X X I.,  
rr . 25,26. The learned Judge inquired the grounds 
on which the order was asked for, and he was told 
that the other side assented to the security being 
dispensed w ith. He thought that this was not 
sufficient in  the particular case before him, and he 
exercised his discretion by refusing to make the 
order asked for. There was an appeal to the 
Divisional Court, and the decision appealed from 
was affirmed, but the court took higher and 
stronger grounds than the judge at chambers, and 
not only said that in  this particular case ought 
the order to be refused, but said tha t what was 
asked fo r could not be done in any case. They 
said tha t the terms of rule 26 are absolute, 
and that rule 25 does not give a discretion. 
There is an appeal to ns, and i t  is argued that by 
reason of the consent any discretion which m ight 
otherwise be given by rule 25 is done away 
with, and Field, J. was bound to make the order 
asked for. Now before the Rules of 1883 came 
into operation what used to happen P lhe re  can 
be no doubt that the practice of delivering in 
terrogatories was greatly overdone. They were 
delivered in many cases when they were quite un
necessary, and the answers were not often read at 
the tria l. The rules were made not merely to pro
tect clients who wish to be protected, but also to 
protect feeble clients in  spite of themselves, and in  
order to introduce amode of cheokmg agross abi se 
which had previously prevailed. To my mind the 
rig h t construction is obvious on the face of the 
rules. I t  is said that the Divisional Court decided 
that ' the rules are not elastic, and there 
must be a deposit in  all cases, and the judge 
cannot do away w ith i t  under any circumstances. 
I t  is not necessary to decide the question, bu t I  
cannot, as at present advised, agree to that view, 
for i t  takes away the whole effect of rule 25. 
As at present advised I  should adhere to what 
Field, J. said in the case which was cited to us in  
argument (H a ll v. L iardet, No. 2, Weekly Notes, 
17th Nov. 1883, p. 175), and to say that there is a 
discretion. I  have a strong opinion as to this, bat 
what I  have said is not to be taken as a decision. 
Then i f  rule 25 allows the exercise of discretion,



176 MAKITIME LAW CASES.
Ct . op A pp.] Grumbrecht and

can we say that Field, J. was wrong in the present 
«ase in holuing that he was not prevented by the 
consent of both parties from ordering security to 
be given. I  am of opinion that the point is clear, 
snd I  have no doubt that the consent of the parties 
does not deprive the judge of the power to refuse 
to make an order dispensing w ith  security. The 
rule was made for the protection of the ultimate 
client, whether he consents to dispense w ith 
seenpity or not. X am of opinion that the decision 
of Field, J . in  the present case cannot be found 
fau lt with.

B owen, L.J.—Before the Judicature Acts there 
was on the one side the old Chancery system, 
under which tbe principles of discovery were 
applied widely and liberally, and on the other side 
there was the common law system, under which 
the same liberal view of the righ t to discovery 
was not taken, and i t  was more difficult to obtain 
discovery by interrogatories. Then came the 
Judicature Acts and Orders, which introduced 
on the common law side (whether for good or for 
evil may be doubted) more machinery for the 
purpose of obtaining discovery, and placed w ith in  
the reach of litigants and solicitors a perfect but 
expensive means of attaining this object. The 
result was a great increase of interlocutory pro
ceedings, and therefore, on the ground of public 
policy, and w ith  the view of checking the unneces
sary expenditure thus occasioned, the new rules 
have provided certain restrictions. In  the present 
case Field, J. was asked to dispense w ith the costs 
of discovery; tha t is, otherwise to order w ith in the 
meaning of rule 25, and the party making this 
application produced the consent of the other side 
The learned judge said this was not enough, and 
refused to make the order asked for, and the 
question which we now have to decide is whether 
he was bound to  ̂ make that order because both 
parties wanted it. In  my opinion, by the new 
rules protection is given to a ll litigants for the 
sake of the poorer class. The conclusion at which 
Field, J. arrived was, that he would not consider 
i t  enough that both sides had consented, and I  
th ink  he was r ig h t ; I  th ink  he exercised his 
discretion righ tly . The Divisional Court affirmed 
his decision, but on the ground that he had no 
discretion to dispense w ith  security. I  have great 
doubt whether that is righ t, but 1 do not wish to 
decide as to this. We do not decide that security 
may not be dispensed with, but what we do decide 
is that under Qrder IX X X I., r. 25, a judge is not 
bound otherwise to order simply because both 
parties choose to consent that he shall do so.

Appeal dismissed.
S Solicitors for plaintiffs, W. A . Grump and Son.

Solicitors for defendants, Plews, Irv ine , and 
Hodges.

OTHERS v .  Parrt. [C t . op A pp.

HIGH COURT OF JUSTICE.
Q U EEN ’S BEN C H  D IV IS IO N .

Monday, Dee. 10, 1883.
(Before G r o v e , J „  H u d d l e s t o n , B., and 

H a w k in s , J.)
G r u m b r e c h t  a n d  o th er s  v. P a r r y , (a)

Practice— Doss o f cargo—Interrogatories—A p p li
cation to strike out under Order X X X I . ,  r .  7.

I n  an action by the shipper o f goods against the 
shipowner to recover damages for non-delivery  
the defendant admitted that the goods were not 
delivered, and alleged that he was prevented 
fro m  delivering them by the perils and casualties 
excepted in  the b ill o f lading. The p la in tiffs  
delivered interrogatories fo r  the purpose o f 
showing that the ship was unseaworthy when she 
le ft the port, and sank soon afterwards in  conse
quence o f a pipe or cock having been le ft open. 

The defendant applied, under Order X X X I . ,  r. 7, 
to strike out the interrogatories on the ground 
that they were unnecessary, p ro lix , and oppres
sive.

Held, that the interrogatories could not be allowed ; 
they were not based upon fa d s  which must 
inevitably occur in  the ord inary course o f the 
voyage, and there was nothing to show they were 
not pu re ly  hypothetical; they were also objec
tionable upon the ground that the p la in tiffs ’ case 
was complete on the admission by the defendant 
o f non-delivery, and they were pu t fo r  the purpose 
o f fin d in g  out and an tic ipa ting  what the defen
dant’s case was.

Bolckow, Vaughan, and Co. v. Fisher (47 L. T. Hep. 
-V. 8. 724 ; 5 Asp. M ar. Law  Gas. 20; 10 Q. B. 
D iv. 161) distinguished.

T h is  was an action to recover damages for the non
delivery of certain goods shipped by the p la intiffs 
on the defendant’s ship W illia m  H artm ann, to be 
carried from  Glasgow to Lisbon.

The statement of claim alleged that in  the 
month of Dec. 1882 the plaintiffs delivered to the 
defendant certain goods to be carried from 
Glasgow to Lisbon upon the terms of a b ill of 
lading, by which the goods were to be delivered 
at Lisbon in the like  good order and condition in  
which they were shipped, certain perils and 
casualties excepted; that the goods were not 
delivered and the defendants were not prevented 
from delivering them by any of the excepted 
perils and casualties. The plaintiffs further 
alleged that at the time the vessel sailed she was 
not seaworthy, and not reasonably f i t  to carry the 
goods to their destination.

The defendant admitted in  the statement of 
defence that the goods were not delivered at 
Lisbon, but denied that the vessel was unsea
worthy or not reasonably f i t  for the voyage, 
and further alleged that amongst the perils 
and casualties excepted by the b ill of lading 
were accidents from machinery, boilers, steam, 
and any other accidents of the seas, rivers, and 
steam navigation of whatever nature and kind 
soever; and the defendant was prevented from 
conveying the said goods in  the said voyage and 
delivering them at Lisbon by reason of such 
excepted perils and casualties, and not otherwise. 

The plaintiffs delivered twelve interrogatories
Reported by H . D. Bonsey, Esq., Bamster-at-Law.
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to the defendant fo r the purpose of showing that 
the vessel sank in consequence of some pipe or 
cock having been le ft open when the vessel le ft the 
port. The defendant took out a summons under 
Order X X X I., r. 7 (a), calling upon the plaintiffs 
to  show cause why nine of the interrogatories 
should not be struck out. The learned judge at 
chambers refused to strike them out, affirming the 
refusal of the master, and thereupon the defendant 
appealed to the Divisional Court.

The interrogatories objected to were as follows :
3. D id  not the W il l ia m  H a r tm a n n  leave Glasgow and 

depart on the voyage in the said b ill of lading mentioned 
between 7 and 8 p.m. of the 20th Deo. 1882, or at some 
other and what time ?

4. D id  not the master shortly after, and whether or 
not a t about 9 p.m., disoover that the vessel had taken 
a lis t  to port, and did he not about five minutes later, or 
a t some other and what time, find that there was water 
over the stoke-hole plates, and that the port side of the 
engine-room platform was flooded? W ere not the fires 
shortly after washed out by the water P W as not the 
•vessel some distanoe above Dowling when the list was 
discovered ?

5. Was not a tug engaged by the master, and did not 
the tug tow the W il l ia m  H a r tm a n n  as far as Carlsdyke 
Bay, near Greenook, and did not the vessel there sink 
a t about midnight, or a t some other and what time and 
place P

6. D id  not the master on the following day engage a 
diver, and did not the diver go down into the engine- 
room, and did he not olose the injection cock, or some 
other and what cook or aperture, and whether or not 
whioh he found open ?

7. State exactly what the diver did, and what steps 
were taken by him w ith a view to stopping the entrance 
of water and enabling the ship to be floated P

8. Was not the ship then pumped out and floated, and 
taken to the A lbert Quay, Greenock ? D id she make any, 
and what water after the oook or aperture found by the 
diver had been closed by him, and i f  so state to the best 
of your knowledge, information, and belief, the cause of 
the leak which remained.

9. Describe exactly to the best of your knowledge, 
information, and belief, the aperture through whioh the 
water which caused the vessel to sink entered, and ex
plain how the water had entered the vessel by means 
of such aperture. I f  the water did not enter the vessel 
direotly from the aperture, state through what pipes, 
tubes, cooks, or other apparatus the water passed before 
i t  could escape into the bilges of the vessel.

10. Give the diameter or size of the aperture and also 
the diameter or size of the smallest pipe, tube, or cook 
through whioh the water would have to pass before it  
could escape into the bilges of the vessel.

11. Was the vessel surveyed at Greenock and elsewhere 
to ascertain the cause of her sinking p State to the best 
of your knowledge, information, and belief, how the aper
ture by which the water had entered the vessel came to 
be open, and state on what facts or appearanees you base 
your opinion.

12. I f  you are unable to answer the above interroga
tories from your personal knowledge, you are required 
to make fu ll inquiry of the master, officers, and crew of 
the steamer, or suoh other of your servants as may be 
cognisant of the matters inquired after, and to make 
answer from the information so obtained from them.

Fox fo r the defendant.— The plaintiffs’ case is 
complete upon the pleadings, and the burden of 
proof is upon the defendant to Bhow that the 
cause of the loss was w ith in  the excepted perils. 
Interrogatories are admissible on two grounds— 
to  obtain information, and to facilitate proof ; but

(a ) Order X X X I. ,  r. 7 : Any interrogatories may be 
set aside on the ground th at they have been exhibited 
unreasonably or vexatiously, or struck out on the ground 
th a t they are prolix, oppressive, unnecessary, or scan
dalous ; and any application for this purpose may be 
made w ithin seven days after service of the inter
rogatories.

Y ou Y ., N.S.

the plaintiffs cannot bring these interrogatories 
w ith in  either of those rules. They have all the 
inform ation as appears from the interrogatories, 
and they do not want to prove anything, because 
the defendant admits that the goods were shipped 
at Glasgow, and not delivered at Lisbon. The 
plaintiffs w ill rely on Bolckow, Vaughan, and Go. 
v. F isher (5 Asp. Mar. Law Oas. 20; 47 L . T. 
Bep. N . S. 724; 10 Q. B. D iv. 161), but in  that 
case the interrogatories had been answered, and 
the only question was the sufficiency of the 
answer. Here we are applying to strike out 
the p la intiffs ’ interrogatories, and refuse to 
answer them at all. Tinder the old rules we 
should have had to take the objection in answer, 
but the new rule is much wider. I  submit they 
are unnecessary, prolix, and oppressive w ith in  the 
meaning of Order X X X I., r. 7.

Barnes fo r the p la in tiff.—I  contend that the 
interrogatories are necessary for the p laintiffs’ 
case, and also that they are not w ith in  ru le 7 of 
Order X X X I. A  main issue in  the case is, 
whether the vessel was seaworthy when she le ft 
the port, and the interrogatories are necessary to 
prove that she was not. The defendant cannot 
take advantage of the excepted perils i f  the ship 
was unseaworthy when she le ft the port, and 
the plaintiffs have alleged tha t in  the statement of 
cla im :

Steel v. The S ta te  L in e  S team sh ip  
M ar. Daw Cas. 516 ; 37 L . T . 
App. Cas. 72.

C o m p a n y , 3 Asp. 
Rep. N .S . 333 ; 3

I f  the defendant can bring his case w ith in  the 
excepted perils the burden of proof is shifted 
back on to the plaintiffs, and the interrogatories 
are necessary fo r the purpose of rebutting the 
proof that the vessel was seaworthy. A  party may 
interrogate in order to meet a case which he 
anticipates w ill be the case of the defendant. 
[ H a w k in s , J.—The owners have no knowledge of 
these facts, and if  they merely say that they have 
been told that certain circumstances existed, and 
that they believe i t  to be true, could you put that 
in  evidence in  support of your case P] Yes, every 
person who is interrogated is bound to answer to 
the best of his belief, and i f  he states that he 
believes a certain th ing to be true i t  is an admis
sion. The case of BolcJcow, Vaughan and Co. v. 
Fisher (ub i sup.) is directly in  point. He also
cited

B ade  v. Jacobs, 37 L . T . Rep. N .S . 621; 3 E x . D iv
335;

A tto rn e y -G e n e ra l v. C o rp o ra tio n  o f  L o n d o n , 2 Mao.
6  G. 247;

P h il l ip s  v. S o u th , 26 L . T . Rep. N .S . 845; L . Rep.
7 C. P. 287 ;

A tto rn e y -G e n e ra l v . G a s h ill, 47 L . T . Rep. N .S . 566; 
20 Ch. D iv . 519.

Grove, J.—In  this case certain interrogatories 
are objected to by the defendant, who asks that 
they may be struck out under Order X X X I.,  
r. 7, which provides that interrogatories may be 
set aside on the ground tha t they have been ex
hibited unreasonably or vexatiously, or struck out 
on the ground that they are prolix, oppressive, 
unnecessary, or scandalous. I  am of opinion that 
these interrogatories have been exhibited un
reasonably, and that they are vexatious, and to 
some extent oppressive. They throw upon the 
defendant an unreasonable burden, and on these 
grounds I  th ink that on the whole they should 
be struck out. I  do not say that some parts of

N
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them may not be admissible, but, i f  I  was to go ! 
through them for the purpose of dissecting them 
and say what particular part was good and what 
bad, I  should be taking upon myself the burden of 
settling the interrogatories, and that is not any 
part of the business of this court. We must deal 
w ith  them as a whole, and on a question of p rin 
ciple. There are twelve interrogatories, and ten 
o f them are objected to. I  need not go through 
them all, but I  w ill read those which are most 
objectionable. [The learned Judge read most of 
the interrogatories.] Now are these reasonable ? 
They do not ask whether certain things happened 
or were done which m ight be expected in  the 
ordinary course of navigation, but they assume 
tha t a cock was le ft open, and that a diver went 
down to examine i t  w ithout g iv ing in the slightest 
degree the source of the ir information. The 
p la in tiff m ight have obtained the information 
upon which he bases these interrogatories from a 
newspaper. I t  is said that, i f  this is bo, and the 
facts are not true, the defendant has only to deny 
them ; but i t  is to be deemed a part of our 
system that a man may ask his opponent 
anything which he chooses even from his 
imagination, and not only ask him, but compel 
him to make inquiry from other persons P 
I t  appears to me that would be carrying interro
gatories to a most unreasonable and oppressive 
extent, and would add to the expense and defeat 
the object of interrogatories altogether.

I  do not feel myself bound by the case of 
Bolckow, Vaughan, and Go. v. Fisher (ub i 
swp.), because I  th ink i t  may be distinguished 
on two grounds. The main distinction is, that 
in  that case they had answered, but insufficiently, 
and i t  was shown by their answers that, 
although they had no personal knowledge of 
the facts, they did know by the ir servants; then 
again, in that case there was no application to set 
aside the interrogatories, and therefore the party 
interrogated had undertaken to answer them, and 
the objection was taken by the other side tha t the 
answers were insufficient. The interrogatories in  
tha t case were not based upon a mere hypothetical 
state of facts as in  the present case, but were 
directed to those circumstanoes which must occur 
in  the ordinary course of navigation, and to the 
inevitable events which must have happened in 
the ordinary course of the voyage. That is entirely 
different from the present case, where there is no 
reason to believe that the facts were not invented 
by the p la intiff, except perhaps that a person would 
not be like ly  to put a series of interrogatories 
w ithout some foundation. For these reasons I  do 
not consider myself bound by the case of Bolckow, 
Vaughan and Co. v. Fisher (ub i sup.), and I  am of 
opinion that this appeal should be allowed.

H u d d l e s t o n , B.—I  have some difficulty in  arriv ing 
at a conclusion in this case, in consequence of the 
decision of the Court of Appeal to which my 
brother Grove has referred. I  th ink  in  a ll these 
cases i t  is a matter of discretion o f the judge, and 
he must be guided by the information he is able 
to obtain as to the facts, and whether the in terro
gatories w ill facilitate proof. The real object of 
these interrogatories appears to be to anticipate the 
defendant’s case, or to meet the case which the 
p la in tiff anticipates the defendant w ill set up. The 
p la in tiff’s case is complete on the proof of ship
ment and non delivery which is admitted by the

[ A d m .

defendant. Then the defendant relies upon 
the exception in  the b ill of lading, and in  order to 
meet that, and fo r the purpose of finding out what 
the defendant’s case w ill be, these questions are 
asked by the plaintiff. I  do not th ink  that is 
allowable, and I  therefore am of opinion tha t these 
interrogatories cannot be allowed. Now comes 
the d ifficulty to which I  referred, namely, the case 
of Bolckow  v. F ishe r (ub i sup.) which was decided 
by the Court of Appeal, and which seems to 
embrace all the points in this case, and I  own I  do 
not see clearly the distinction between that and 
the present case, which my brother Grove has 
pointed out. I  have no doubt that these interro
gatories ought not to be allowed, and although I  
feel pressed by the case of Bolckow v. Fisher, I  
th in k  there may be a distinction, and I  do not, 
therefore, dissent from the judgment of my 
brother Grove, and I  am of opinion that the in ter
rogatories should be struck out.

H a w k in s , J.—I  am of the same opinion, and I  
th ink  these interrogatories should be struck out, 
on the ground that they are prolix, unnecessary, 
and vexatious under Order X X X I.,  r. 7. Long 
before these rules the law on this subject was 
laid down by JameB, L. J. in  the case of S a u ll v. 
Browne (30 L . T. Rep. N .S .697; L. Rep. 9 Ch. 
App. 346) in  the following te rm s: “  The ru le  
is quite clear that a person answering is 
obliged to answer fu lly, unless he can make 
out an exceptional case, viz., that the dis
covery is sought vexatiously or oppressively, 
or is discovery which i t  w ill be burdensome or 
in jurious to the defendant to give, and which 
probably may never be used at all. The court in  
such a case, as was Baid in  E lm er v. Creasy 
(29 L . T. Rep. N.S. 129 &  632; L. Rep. 9 Ch. 
App. 73), may be trusted to exercise a proper 
control over any attempt on the p la in tiff’s part 
to press fo r any such minuteness of discovery 
as would be either vexatious or unreasonable, as 
indeed i t  can do in  every case in  which i t  is 
satisfied that any kind of discovery is required 
vexatiously or oppressively.”  I  am of opinion, 
therefore, that the interrogatories should be struck 
out.

Appeal allowed.
Solicitors for the plaintiffs, Waltons, Bubb, and 

W alton.
Solicitors for the defendants, P arker, Qarretl, 

and Parker.

PROBATE, D IVO R C E, A N D  A D M IR A L T Y  
D IV IS IO N .

A D M IR A L T Y  B U SIN E S S .
Monday, J u ly  30, 1883.

(Before S ir J a m e s  H a n n e n .)

T h e  T h y a t ik a  (N o. 125). (a)
Collis ion  — Consequential damage — Registrar’s 

report— Objections—Practice.
A  report o f the reg istrar and merchants does not 

necessarily stand confirmed by reason o f the 
defendants fa il in g  to take objection thereto w ith in  
the time provided, f o r  in  ru le  117 o f the A d m ira lty  
Court Rules 1859, so as to absolutely entitle the 
p la in tiffs  to paym ent to them by the defendants 
o f a sum o f money which the court is  o f op in ion

(a) Reported t y  J. P. AsnrrALi. and F. VV. Eaikes, Esqrs.,
i Barriatera-at-Law.
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ought not to have been allowed them in  the 
report.

The court has power to extend the time w ith in  
which objection to the report o f the reg istrar and  
merchants may be taken.

In  a  case o f to ta l loss at sea by collision, a ship
owner who has cargo o f his own on board is 
entitled to recover, in  lieu o f fre ig h t, w hat would  
have been the enhanced value o f the cargo a t its  
destination, less the expenses o f earning that 
value, aud that is the proper fo rm  o f cla im , and 
not a c la im  fo r  expenses in  making the ship f i t  
f o r  sea, Spc.

T his was a m otion by the p la in tiffs  in  a damage 
action (1882 O. No. 125, fo. 125) for an order th a t 
the reg is tra r’s report, dated 11th J u ly  1882, 
should be confirmed, and th a t the defendants 
should pay to  the p la in tiffs  the sum of 1000J., 
be ing the balance o f the sum by the said report 
found due from  the defendants to  the  p la in tiffs , 
together w ith  in terest thereon, and tha t in  default 
o f such payment w ith in  fourteen days the p la in tiffs  
should be at lib e rty  to  sign judgm ent, and issue 
execution fo r the said amount and in terest.

The action arose out of the loss of the vessel 
Atmosphere and her cargo in  consequence of a 
collision between her and the vessel T h ya tira  on 
the 27th Jan. 1882. On the 27th A p ril the defen
dants admitted liab ility , and agreed to a reference 
to the registrar and merchants to assess the 
amount of the damage.

The p la intiffs thereupon brought in  a claim for 
the value of the Atmosphere and her cargo, and 
the costs of the necessary disbursements to send 
her to sea.

The report of the registrar was as follows :
Whereas the defendants have admitted liab ility  for the 

damage caused to the plaintiffs by the collision in  
question in this action, subject* however, to a  reference 
to the registrar assisted by merchants, to assess the 
amount thereof. Now I  do most humbly report th a t I  
have, w ith  the assistance of Messrs. Sidney Young and 
Thomas Sellar, of London, merchants, carefully examined 
the claim filed by the plaintiffs, together w ith the 
aooounts and vouchers, and the papers and proceedings 
brought in , and having on the 6th July 1882 heard the 
evidenoe of John S tarr de W olf, H . E . Betts, and John 
Herron on behalf of the plaintiffs, and also what was 
urged by the solicitors on both sides, I  find th at there is 
due to the plaintiffs, for the damages proceeded for, tho 
sum of 62691. U . I d . ,  together with interest thereon at 
tho rate of 4 per cent, per annum, as stated in the 
schedule here annexed.

Schedule.
Claimed. Allowed.

V alue of the ship A tm o 
sphere, 1378 to n s ................. ¿£4455 0 0 ¿£4100 1 0

Necessary disbursements to
send vessel to sea................  602 11 8 576 7 6

Advances paid to crow......  71 5 0 71 5 0
Balance of wages paid to

crew   144 1 6 144 1 6
Cargo ........................... 823 7 10 823 7 10

[The balance of the sum found due was in  respect of 
the effects of the crew, which is not material.]

A fte r this report had been issued, but before 
the money found due therein had been paid over 
to the plaintiffs, Messrs. Oockbain, Allardice, and 
Co. made a claim upon the owners of the T hya tira  
fo r 1000Z. in  respect of advanced freight, under 
the following circumstances : The owners of the 
Atmosphere had, at the time of the collision, on 
board the Atmosphere cargo belonging to 
themselves. This cargo had been lost by reason 
o f the collision. Previous to the collision 10001.

had been advanced to the owners of the Atmosphere 
by Messrs. Oockbain, Allardice, and Co., who took 
as security an assignment of a policy of insurance 
on the freight, and a b ill of lading, signed by the 
master of the Atmosphere, and endorsed by h im  
w ith a receipt of 10001. on account of fre ight 
named in  the b ill of lading. Messrs. Oockbain, 
Allardice, and Co. now claimed tha t they were 
entitled to recover this 10001. from the owners of 
the Thyatira , by whose wrongful act they alleged 
i t  had been lost.

In  consequence of th is claim i t  was arranged (as 
seen by the correspondence hereinafter set out) 
that the amount found due by the report, less the 
sum of 10001., should be paid to the owners of the 
Atmosphere, and that the 1000Z. «hould bo 
deposited in  a bank pending the action (18b-/
C. N . 3222, fo. 283) brought by Messrs. Cockbain, 
Allardice and Co. The sum of 10001. Was 
accordingly deposited in  the jo in t names of the 
parties’ solicitors.

The following is the correspondence referred to :
On the 7th March 1883 the p la intiffs ’ solicitors, 

Messrs. Stokes, Saunders, and Stokes, wrote to the 
defendants’ solicitors, Messrs. Pritchard and Sons, 
as follows :

21, Great St. Helens, London, E .O ., 7th M arch 1883. 
Dear Sirs.— T h y a t i r a .— We wish you to distinctly  
understand that, although we have consented to  the 
deposit of the 10001. in the jo int names of our M r. Stokes 
and M r Freshfield, we do not admit, and never did intend 
to admit, that that sum, which was recovered in the  
damage action, can be applied to the payment of Messrs. 
Cockbain’s claims. You w ill please therefore accept this 
as notioe that, whatever be the result of the action by 
Messrs. Cockbain, we shall apply to the A dm iralty  
Division for an order for the payment to our clients of 
the 10001. deposited.—Yours, tru ly , Sto kes , Sau n d e r s , 
and Sto kes . Messrs. Pritchard and Sons.

To this Pritchard and Sons replied as follows :
9, Graoechuroh-street, London, E .C ., 7th Maroh, 1883. 

Dear Sirs.— T h y a t ir a .— W e  quite understand this deposit 
is made on the terms mentioned in  your letter of this day s 
date, and th a t should Messrs. Cockbain, Allardice, and 
Co. succeed in  their olaim (whioh by the way we do not 
a t a ll anticipate), a question may arise between you and 
us as to the payment of the deposit. Yours tru ly , 
Pr it c h a r d  and Sons. Messrs. Stokes, Saunders, and 
Stokes.

The action of Messrs. Cockbain, Allardice, and 
Co. was heard on the 38th June 1882, by S ir James 
Hannen, who, after consideration, delivered judg
ment on 9th July in  favour of the plaintiffs, find
ing that the 10001., although not s tric tly  speaking 
advanced freight, was enhanced value of the 
cargo at its  destination, and as such m ight be 
recovered by the pla in tiffs: (5 Asp. Mar. Law Cas. 
147 • 49 L . T. Rep. N.S. 406; L . Rep. 8 P. D iv . 15o.)

The A dm ira lty  Court Rule (1859), No. 117, 
referred to in  the argument, is as follows :

A  proctor intending to object to the registrar’s report 
shall w ithin six days from the filing of the report file in  
the registry a notice, a copy of which shall have been 
previously served on the adverse proctor, and within a  
further period of twelve days he shall file his petition in  
obiection to the report, (a)

J. P . A sp in a ll for the plaintiffs, in  support of 
the motion.—Under the terms of the Adm ira lty 
Court Rule (1859) No. 117, i t  is now too late fo r 
the defendants to take objection to the registrar’s 
report, which has become confirmed by lapse of 
time and the practice of the court. By the

(a) The words of Order LVT., r . 11, of “  The Rules of 
the Supreme Court 1883’ ’are the same with the exception of 
the word 1 ‘ solicitor ’ ’ being substituted for proctor.—E d .
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report i t  has been found tha t we are entitled to 
th is 1000Z. Moreover, the defendants cannot go 
behind tha t report, which finds tha t this 1000Z. is 
dne to us.

B uckn ill, for the defendants, contra.—The very 
fact o f thiB application by the plaintiffs is con
clusive tha t the report does not stand confirmed 
by mere lapse of time. This 1000Z. was to he 
kept back un til the lia b ility  of the defendants to 
Messrs. Oookbain, Allardice, and Co. had been 
ascertained. They have been found liable for 
1000Z. to Messrs. Cockbain, Allardice, and Co., and 
the ir liab ility  to the p la intiffs in  the damage 
action, having regard to the decision in  Messrs. 
Cockbain’s action, should be re-investigated. 

A sp ina ll, in reply.
S ir J a m e s  H a n n e n .—This application is made 

to me now, and I  have to consider whether or not 
I  can see any reason why I  should make the order 
which I  am called upon to make. I f ,  as Mr. 
Aspinall has suggested, but not argued—certainly 
has not supported by authority—it  was not 
necessary to come to me, he can do whatever the 
practice of the court allows h im  to do. But 
judg ing  by analogy derived from the practice of 
those courts w ith which I  have been conversant 
during all my professional life, I  can only say that 
i f  I  am called upon to make an order I  must see that 
i t  is r ig h t that I  should make it. As the facts 
stand in  this case, I  am of opinion that i t  is not 
r ig h t that I  should make the order confirming the 
registrar’s report. 'With regard to the periods of 
tim e tha t have been referred to in  the practice, 
these are not absolutely binding upon the court. 
The court can fo r good reason extend the time, 
and had I  been asked, when the parties began to 
see what questions m ight arise in this case, to 
extend the time in  order tha t these questions 
m ight be raised, I  should certainly have done so; 
bu t as a matter of fact, when the parties did begin 
to see what questions m ight arise, they came to an 
agreement between themselves that this 1000Z. 
should be deposited to abide the determination 
o f the very question which I  have to determine 
to-day. I  therefore consider that i t  is “  at large, 
and I  am entitled to consider what is r igh t to be 
done between these parties. Now i t  is plain from 
my point of view ( I  may be wrong, in which case 
I  shall be set r ig h t by a superior authority) that 
the owners of Bhip and cargo brought in the ir claim 
on a mistaken footing, and tha t they take credit 
to  themselves as i t  were, I  find from the registrar s 
report, fo r not claiming anything in  respect of 
fre ight, and so they brought in, instead of a claim 
in  respect of freight, a claim fo r expenses in 
making the ship fit for sea and so on. In  my 
judgment the proper form of claim would have 
been fo r enhanced value in  lieu of fre ight. Of 
course from that would have to be deducted the 
expenses of earning that enhanced value in  lieu of 
fre ight. The registrar has not made his report 
upon that footing at all, but, misled by the form 
of the contention between the parties at that time, 
has awarded a sum for making the ship f i t  for sea 
and so on.

Now, having arrived at the conclusion tha t I  
have, viz., tha t 1000Z. of the enhanced value has 
to  be paid to those to whom it  has been 
assigned as security, there remains the balance of 
the enhanced value, which may be recovered. 
W hat that w ill be is a question of figures, and I

w ill not enter at all or attempt to enter in to the 
computations which M r. Asp ina ll has been 
instructed to lay before me. They may be 
correct, but, as I  see that the registrar proceeded 
upon what I  consider an incorrect basis in  his 
original report, I  decline to confirm it. I  therefore 
send i t  back to him to report in  conformity w ith  the 
principle in  the case which I  have already decided 
of The T hya tira  (ub i sup), and w ith  the further 
lig h t which may be derived from the observations 
I  have made on this occasion.

Solicitors fo r the plaintiffs, Stokes, Saunders, 
and Stokes.

Solicitors for the defendants, P ritcha rd  and 
Sons.

Tuesday, Nov. 13,1883.
(Before S ir J ames H annen .)

T he E ppos. (a)
Practice— Bottom ry action— Default action—Affi

davit o f  service— W rit— Order X I I I . ,  r. 2.
A p la in t if f  in  an undefended bottomry action must, 

before he can obtain judgm ent by default, in  
addition to f i l in g  an affidavit o f service in  the 
Registry, as provided by Order X I I I . ,  r .  2, annex 
thereto the o rig in a l w r it.

T his was a motion fo r  judgm ent by the p la in tiffs  
in  an undefended bo ttom ry  action in s titu ted  upon 
tw o  bonds against the fo re ign  ship Eppos. No 
appearance had been entered in  the action.

The plaintiffs were now moving the court to  
pronounce fo r the valid ity o f the two bonds and 
fo r condemnation of the defendants in  the sums 
due thereon and costs.

Order X I I I . ,  r. 2, provides tha t 
Where any defendant fails to appear to a w rit of sum

mons, and the plaintiff is desirous of proceeding upon 
default of appearance under any of the following rules 
of this Order, or under Order XV., r. 1, he shall, before 
taking such proceeding upon default, file an affidavit of 
service, or of notice in lieu of service, as the case 
may be.

In  compliance w ith th is ru le the plaintiffs had 
filed an affidavit of service, bu t had not annexed 
the w rit.

F . W. Raikes, for the p la in tiffs , in  support of 
the motion.—No appearance having been entered 
by the defendants, the plaintiffs have satisfied the 
requirements of Order X I I I . ,  r. 2, and now move 
for judgment.

Sir J ames H annen .—la m  told that hitherto the 
practice of the registry has been that the p la in tiff 
should, on filing  the affidavit of service, annex to 
i t  the original w rit. I  allow the motion on con
dition tha t the plaintiffs file in  the registry a 
fresh affidavit of service and annex the original 
w rit.

Solicitors fo r the plaintiffs, Ingledew  and Nice.
(a) Reported J. P. A s p in a l l  and  F .  VY. R a is e s , Esqrs., 

Barristers-at-Law.
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Tuesday, Dec. 4, 1883.
(Before S ir J ames H annen and B utt, J.)

T he  H u m beb . (a)
Practice—Appeal fro m  County C ourt— Court o f  

Passage- 31 8f 32 Viet. c. 71, ss. 26, 27—38 Sp 39 
Viet. c. 50, s. 6.

The power conferred hy sect. 27 o f the County 
Courts A dm ira lty  Ju risd ic tion  Act 1868 to 
extend the time w ith in  which an instrum ent o f  
appeal may be lodged, provided sufficient cause 
be shown, is not altered or curtailed by sect. 6 o f  
the County Courts Act 1875, this la tte r section 
merely provid ing an alternative mode o f appeal. 

T his was a motion before the Divisional Court of 
the Probate, Divorce, and A dm ira lty  D ivision by 
the plaintifEs in a damage action fo r leave to file a 
notice of appeal from the decision of the judge of 
the Court of Passage at Liverpool, and fo r leave 
to adduce further evidence at the hearing of the 
appeal.

The collision which gave rise to the action 
occurred between the Russian schooner Siber, 
belonging to the plaintiffs, and the steamship 
Hum ber. A t the time of the collision the Hum ber 
was in charge of a pilot by compulsion of law.

The action came on for tr ia l on the 17th Oct. 
1883 in the Court of Passage at Liverpool, before 
the judge, assisted by nautical assessors. The 
learned judge found the p ilo t of the Humber solely 
to blame, and pronounced against the p la intiffs ’ 
claim and the defendants’ oounter-claim. Against 
th is decision the plaintiffs appealed.

Immediately after this decision the plaintiffs, 
who were resident abroad, were telegraphed to by 
the ir solicitors fo r instructions. Their answer, 
received on the 26th Oct., was to appeal at once. 
On the next day, which was the tenth day after 
the tr ia l, and therefore the laBt day for lodging 
the instrument of appeal, the plaintiffs’ and 
defendants’ solicitors attended before the deputy- 
registrar of the Court of Passage for the purpose 
of fix ing the amount of security fo r costs to be 
given under 31 & 32 Y ict. c. 71, s. 26. The 
question of security was then discussed and 
adjourned by the deputy-registrar, w ithout pre
judice to the p la intiffs ’ rig h t to lodge notice of 
appeal on that day. Notice of appeal was accor
d ingly lodged in  the Adm ira lty  D istrio t Registry 
at Liverpool on the 27th Oct., and a cross-notice 
of appeal was also lodged by the defendants. An 
order was subsequently made for security to be 
given by both parties by cash deposit in  court of
401., and such deposit was made. The defendants 
subsequently gave notice of the ir objection to the 
plaintiffs’ notice of appeal on the ground that i t  
was bad, as the security had not been given before 
the notice was lodged.

W ith  regard to fresh evidence i t  was alleged in 
an affidavit filed on behalf of the plaintiffs that 
the only witnesses from the deck of the Hum ber 
called by the defendants were the p ilo t and master, 
although at the time of the collision there were 
others of the crew on deck, and that after the tr ia l 
two members of the crew of the Humber who had 
been on deck at the time of the collision had made 
statements to the plaintiffs’ solicitor which strongly 
supported the plaintiffs’ contention that the col
lision was due to the negligence of the crew of 
the Humber, and not to the pilot.

(a) Reported by J. P. A spinall and F . W . Razees Esqrs.,
Barristers-at-Law.

The sections in the Acts of Parliament referred 
to are as follows :—

The County Courts Adm ira lty Jurisdiction A c t 
(31 & 32 V iet. c. 71) 1868, ss. 26, 27 :

Sect. 26. A n appeal may be made to the H igh  Court of 
A dm iralty of England from a final decree or order of a  
County Court in  an Adm iralty cause, and by permission 
of the judge of the County Court from any interlocutory  
decree or order therein, on security for cost being first 
given, and subjeot to such other provisions as Buch orders 
Bhall direct.

Sec. 27. No appeal shall be allowed unless the in s ta l
ment of appeal is lodged in the registry of the H igh  
Court of Adm iralty w ithin ten days from the date of the 
decree or order appealed from ; bu t the judge of the 
H igh Court of Adm iralty may, on sufficient cause being 
shown to his satisfaction for such omission, allow an 
appeal to be proseouted, notwithstanding that the instru
ment of appeal has not been lodged within that time.

The County Courts A ct 1875 (38 & 39 V ie t, 
c. 50):

Sect. 6. In  any cause, suit, or proceeding, other than 
a proceeding in  bankruptcy, tried or heard in any County 
Court, and in which any person aggrieved has a right of 
appeal, i t  shall be law ful for any person aggrieved by the 
ruling, order, direction, or decision of the judge, a t any  
time within eight days after the same shall have been 
made or given, to appeal against such ruling, order, 
direction, or decision by motion to the court to  which 
such appeal lies, instead of by speoial case, such motion 
to be ex p a rte  in  the first instance, and to be granted on 
suoh terms as to costs, security, or Btay of proceedings 
as to the court to which such motion shall be made shall 
seem fit. And if the court to which suoh appeal lies be 
not then sitting, Buch motion may be made before any 
judge of a superior court sitting in chambers. And a t 
the tr ia l or hearing of any such cause, suit, or proceeding 
the judge at the request of either party shall make a note 
of any question of law raised a t any such tr ia l or 
hearing, and of the facts in evidence in  relation thereto, 
and of his decision thereon, and of his deoision of the  
cause, suit, or proceeding, and he shall at the expense of 
any person or persons, being party or parties in any suoh 
cause, suit, or proceeding, requiring the same for the 
purpose of appeal, furnish a copy of such note, or allow  
a copy to be taken of the same by or on behalf of such 
person or persons, and he shall sign such copy, and the 
copy so signed shall be used and received on such motion 
and at the hearing of such appeal.

W. Q. F. Phillim ore , fo r the plaintiffs, in support 
of the appeal. [A t  the close of the p la in tiffs ’ 
arguments in  support of fresh evidence being 
adduced, the ir Lordships informed Dr. Phillim ore 
that he had failed to show sufficient reasons to 
jus tify  them in acceding to that part of his appli
cation, and requested him to argue the other point, 
viz., whether or not their power to extend the 
time w ith in  which the instrument of appeal is to 
be lodged was taken away by 38 & 39 V iet. c. 50, 
s. 6.]—The court s till has discretion under 31 & 32 
V ie t. c. 71, s. 27, to enlarge the time w ith in which 
the instrum ent of appeal may be lodged. This 
power is not taken away by 38 & 39 V iet. c. 50, 
s. 6, which merely provides an alternative mode 
of appeal. There i3 nothing in the later A c t 
which in terms repeals the mode of appeal pro
vided in  the earlier Act. Since the later A ct has 
been in  operation, appeals have been brought 
under the provisions of the earlier A c t :

The A m s te l, 2 P . D iv. 186.; 3 Asp. M ar. Law Cas.
488 ; 37 L . T . Bep. N . S. 138;

The Ganges, 4 Asp. M ar. Law Cas. 317; 5 P. D iv .
247 ; 43 L . T . Bep. N . S. 12.

M yburgh, Q.C. (w ith him T. T. B uckn ill) fo r 
the defendants.— In  neither The Amstel (ub i sup.) 
nor The Canges (ub i sup.) was this point argued 
or decided. Seeing the importance or un ifo rm ity  
of practice, i t  is unreasonable to contend tha t the



182 MARITIME LAW CASES.
E - L -3________  M ildred , Goyeneche, and Co. v. M aspons x H ermano. [H . or L.

only effect of the later A c t is to provide a new 
form of appeal. There is authority for saying 
tha t the court has no power to extend the time 
fo r moving by way of appeal against a decision of 
a County Court beyond the eight days lim ited by 
sect. 6 of the County Courts Act 1875:

T e n n a n t v . R a w lin g s , 4 C. P. D iv . 133.
The P resident (Sir 3. Hannen).—I  am of 

opinion that we s till have discretionary power to 
extend the time w ith in which the instrument of 
appeal may be lodged, and that we ought to grant 
th is application, because i t  is plain that this 
difficu lty has arisen from a mere slip, the circum
stances of which were known to the defendants at 
the time. Therefore no wrong w ill be done by 
extending the time. I t  is not as if  the parties 
had been ly ing  by, and then made this application 
as an afterthought. I  th ink, therefore, there 
ought to be an extension of the time. I  myself 
cannot see what answer there is to this, that by 
sect. 27 of the earlier A c t discretion is given to the 
court to extend the time, and there is nothing in 
the later A ct which says this is repealed.

B utt, J.— I  am of the same opinion. I  am 
under the impression that the A ct of 1875 merely 
provided a new mode of appeal, but did not take 
away the then existing form of appeal. In  that I  am 
fortified by an existing order referred to in Mr. 
P itt-Lew is’s County Court Practice, at page 577. 
He says: “ In  reference to appeals by motion 
under the County Courts Act 1875, s. 6, i t  is 
provided by the County Court Rules 1876 as 
follows : ‘ The foregoing rules in  this Order shall 
not apply to appeals by motion, but such appeals 
may be had under the provisions of seot. 6 of the 
County Courts A ct 1875.’ Order X X IX ., r.12.”  Now 
what does that show P Why, that there is another 
mode of appeal, that is, the old mode under the 
County Courts Adm ira lty Jurisdiction A ct of 1868. 
Therefore, as the President has said, the section 
conferring this discretion is not repealed by the Act 
of 1875, and accordingly I  agree w ith him, and 
th ink  the time should be extended.

I t  was accordingly ordered that the notice of 
appeal and cross-notice of appeal should be lodged 
w ith in  three days.

Solicitors for the plaintiffs, Stone, Fletcher, and 
H u ll.

Solicitors fo r the defendants, H i l l ,  Dickinson, 
Lightbound, and Dickinson.

H O U S E  O F  L O R E S .

June 8, 11, 12, and J u ly  16, 1883.
(Before the L ord Chancellor (Selborne), Lords 

B lackburn  and F itzgerald.)

M ildred , Goyeneche, and Co. v. M aspons y 
H ermano. (a)

ON APPEAL PROM THE COURT OP APPEAL IN ENGLAND.

P rin c ip a l and agent— Undisclosed p rin c ip a l— 
Foreign consignor—P riv ity  o f contract—Set-off— 
Factors Act (6 Geo. 4, c. 94).

Where goods are consigned to persons who, knowing 
that the consignor is acting fo r  an undisclosed 
princ ipa l, insure the goods w hilst on the ir voyage 
in  the ir own names fo r  the benefit o f a ll parties
(a) Reported by C. E. M alden, Esa., Barrister-at-Law.

interested, and on the ship carry ing the goods 
being to ta lly lost, receive the money due on the 
policy, the undisclosed p r in c ip a l is  entitled to 
recover this money (less expenses in  respect o f the 
insurance) against the consignees, who cannot set
1 -n ^ e  balance o f the ir general account
with, the consignor.

The appellants, an Eng lish f irm , traded w ith  a  
bpamsh shipping agent at Havannah, and a 
caryo ojr goods was consigned to them through h im  
y e respondents, who were Spanish merchants 

at Havannah.
The appellants knew that the agent was acting f o r  

an undisclosed p rinc ipa l. They insured the 
argo in  their own names fo r  the benefit o f a ll 

par les interested, and, on the ship being tota lly  
ost, received the money due on the po licy. 
e s nppmg agent having become insolvent, the 

respondents claimed the whole sum, less p re
miums and expenses. The appellants claimed a 

n on the amount fo r  the balance due to them 
hiin ayen  ̂ on the ir general account w ith

Held (affirm ing the judgm ent o f the court below), 
a there was p r iv ity  o f contract enabling the 

espondents to bring an action ogainst the appel- 
an s, and that the latter had no riq h t to any such 

hen as they claimed.
e™ e, that the case was w ith in  sect. 1 o f the 
Factors Act (6 Geo. 4, c. 94).

T his was an appeal from  a judgment of 
of Appeal (Jesse], M.R., B ind ley, an

reported in 9 Q. B. D iv. 530, and 47 
Manisty J S- 318^ reversinK a judgment of

f,.™  aPPear from the head-note, and also
, ? . judgment of Lord Blackburn, and are

ou in  the report in  the court below.
S’0 " D avey< Q.C., and Arbuthnot ap- 

p red to r the appellants, and contended that there 
a PlW'ky ° f contract between the parties,
could not r re t^ e^ a*Dt^ 8’ t 'le Presen^ resPon^eabs>

New Z ea land  L a n d  C om pany, v . W atson, 7 Q.B. D iv
374 ; 44 L. T . Rep. N . S. 675;

A rm s tro n g , v. Stokes, L . Rep. 7 Q. B. 598; 26 L . T .
Rep. N . g. 872 •

648B“ l l °“ , L - Eep> 9 Q-B-572; 30 L - T - E«P-
^ n g e r  A c tie n  Gessellschaft v. C laye , L . Rop. 8 Q.B.

313 ; 28 L. T. Rep. N. S. 405. 
econdly, the defendants had a r ig h t to set off 

^ ie ir claims against the agents, Demestre and

the Court 
and Bowen,

story on Agency, sect. I l l ;
vroam v. L o n d o n  A ssurance C om pany, 1 B arr. 490
2 Duer on Insurance, 285 •
lArnoulá on Insurance, 5 th edit., 210 ;
■Mann v. Forrester, 4 Camp. 60;
W estwood, V. B e ll, 4 Camp. 349 •
A m o s  v  W ickh am , L. Rep. 2 H . of L . 296; 16 L . T .

Rep. N . S. 800;
P ow er v. B u tch e r, 10 B. & C. 329.

T ho case is not to be determined by Spanish law, 
out tha.t law is material as showing the authority 
given by the respondents to Demestre and Co. 
bee the Spanish Commercial Code, ss. 118, 119.

-Lhe Solicitor-General (S ir F. Herschell, Q.C.) 
and Barnes, fo r the respondents, argued that the 
evidence showed the relationship between the 
respondents and Demestre was tha t of principal 
and agent, and that the appellants knew that 
Demestre had an undisclosed principal. The
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contention of the appellants goes beyond any 
existing decision. In  addition to the authorities 
cited on the other side, they referred to

M a n  y . S h iffn e r, 2 East, 523 ;
K a lte n b a c h  v . L e w is , 24 Ch. D iv. 51 ; 18 L . T . Rep.

N . S. 811•
F is h  y. K e m p to n , 7 C. B. 687 ;
Sem enza  v. B r in s le y , 18 C. B. N . S. 167 ;
L a n y o n  v. B la n c h a rd , 2 Gamp, 597 ;
P a n n e l l  v . H u r le y ,  2 Coll. 511 ;
B o d en h am  v. H osk in s , 21 L . J. 861, Ch. ;
E x  p a rte  K in g s to n , L . Rep. 6 Cb. 632 ; 25 L . T . Rep.

N . S. 250;
E x  p a r te  Cooke, 4 Ch. D iv. 123; 35 L . T . Rep. N . S.

619 ;
K n a tc h b w ll V. H a l le t t ,  13 Ch. D iv . 696 ; 12 L .T . Rep.

N . S. 121.
The Spanish law has not the effect contended for 
by the appellants.

Davey, Q.C. was heard in  reply.
A t  the conclusion of tho arguments the ir Lord- 

ships took time to consider their judgment.
Ju ly  16.—Their Lordships gave judgment as 

follows :
Lord B l a c k b u r n .—M y Lords : I  have come to 

the conclusion that the order appealed against is 
r ig h t, and should be affirmed. The dispute arises 
out of the insolvency of Demestre, Chia, and Co., 
a firm  of merchants carrying on trade at the 
Havannah. The appellants, Mildred and Co., are 
merchants, trading in London, and were corre
spondents of Demestre, Chia, and Co., who, at the 
time they stopped payment, on the 18th Sept. 1880, 
were largely indebted on the balance of the account 
between them to M ildred and Co. On the 28th 
Ju ly 1880 M ildred and Co, received from 
Demestre and Co. a telegram in the following 
terms :—“  Insure all risks, 80002. Cargo tobacco, 
Spanish schooner Bachi, firs t veritas ; destination 
G ibraltar ; consigned to you.”  Their answer by 
le tter was : “  In  accordance w ith your instruc
tions, we have opened a provisional policy for said 
amount, at the premium of 60 shillings per cent, 
sailing on 1st Aug., 80 shillings per cent, sailing 
on 20th Aug., 6Z. 6s. after last date. To pay par
ticu lar average i f  i t  amounts to 5 per cent. o:i 
each series of ten bales running numbers on 
landing. On receipt of shipping documents, we 
w ill have the policy duly extended.”  On the 3rd 
Aug. they received a further telegram, dated 31st 
J u ly : “  Bachi despatched to day, w ill sail to-mor
row ; insure 3000Z. more.”  And they accordingly 
increased the provisional insurance to 11,0002. 
No explanation was given at the tr ia l as to what 
a provisional policy was, and I  do not recollect 
ever to have met w ith the phrase before ; but this 
much is plain, that all the terms of the policy 
were agreed on, but that M ildred and Co. were 
not to make themselves liable to the underwriters 
fo r the premiums un til they had in  their posses
sion the shipping documents, so as to have some
th ing  on which they had a hold ; and that they 
did make themselves liable for the premiums as 
soon as, and not t i l l,  they had got those shipping 
documents. On the 9th Aug. they received a 
letter from Demestre and Co., inclosing the 
charter-party of the Bachi. I  shall have to read that 
le tter afterwards. I  need at present only say that 
the charter-party was in  the name of Demestre 
and Co. On the 17th Aug. they received a letter 
dated 31st July, which I  shall also have to read. 
I t  is enough at present to say that i t  inclosed the

bills of lading and invoice of the cargo of tobacco 
per Bachi, and that both of these were in the 
name of Demestre and Co., and that the letter 
repeated the telegram, stating that “ the Bachi 
was despatched to-day, Saturday, w ill sail to
morrow.”  Mildred and Co., now having the 
shipping documents, proceeded to have the 
policies, to use the ir own phrase, extended. The 
firs t was a policy w ith the Royal Exchange Assur
ance Company, in  the ordinary form of the 
policies of that company: “  Mildred, Goyeneche, 
and Co., as well in  their own name as fo r and in 
the names of every other person or persons to 
whom the same doth, may, or shall appertain in  
part or in  all, doth make assurance and causeth 
themselves and them and every of them to be 
assured, lost or nob lost, at and from Havannah 
to Gibraltar,”  on tobacco, valued at 11,0002., per 
Bachi. The policy then proceeded, in  the usual 
form of such policies, to specify that the premium 
was to be 3 per cent, on 3500Z., part of the
11,0002., and the seal of the company was affixed 
on the 18th day of (a) August 1880. Mildred and 
Co. seem to have shown the telegram of 31st 
July, and from i t  i t  was naturally but erroneously 
thought that the Bachi sailed on the 1st Aug., 
and that the premium therefore was to be 3 per 
cent. I t  was discovered afterwards that she did 
not sail t i l l  the 4th Aug., and, therefore, that the 
premium ought, according to the terms provision
a lly  agreed upon, to have been 4 per cent. This 
error was corrected by an indorsement, under the 
seal of the company, bearing date the 29th Sept. 
1880. But the policy itself bore the date the 18th 
Aug. Two other policies, one in  the Universal 
Marine for 35002., and another in the Marine 
Insurance fo r 40001., were executed on the same 
18th Aug. They were in the forms adopted by 
those companies, and therefore differed s lightly  
in form, but in substance were precisely the same 
as that w ith  the Royal Exchange Assurance Com
pany. Each was “  lost or not lost ”  each was fo r 
a premium of 3 per cent, and on each was a 
memorandum rectify ing this mistake. The posi
tion of M ildred and Co. was that they held the 
charter-party, invoice, and bills of lading of the 
tobacco by the Bachi, a ll made out in  the name of 
Demestreand Co. They also held three policies on 
this tobacco to the aggregate amount of 11,0002., 
insured in  their own names, lost or not lost, and 
fo r the premiums on which they had pledged their 
credit to the companies. That being so, the 
B ach i was lost on the 12th Aug., and news of this 
event arrived in  London on the 23rd Aug. M il
dred and Co. proceeded to make claims on the 
insurance companies. They were adjusted as a 
total loss, and on the 8th Oct. the companies paid 
to Mildred and Co. 10,881. 13s. l id .  I t  is not ex
plained, and is not now material, why they did not 
pay 11,000.

In  the meantime Demestre and Co. stopped 
payment on the 18th Sept., the balance of the 
account between Demestre and Co. and Mildred 
and Co., being heavily in favour of M ildred and 
Co. The respondents, Maspons and Brother, who 
were a firm  trading at Havannah, gave notice to 
M ildred and Co. that the Maspons were owners of 
the cargo by the Bachi, and claimed the insurance 
money. The precise date is not, I  th ink, given,

(a) In  the report in the court below the date is errone
ously given as Sept. 18th.
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but i t  was admitted at the tr ia l that i t  was before 
aDj  R0rti0n *^e In0Dey was received by M ildred
and 0°, I t  was never, I  th ink, disputed by any 
one that Mildred and Co. had a r ig h t to retain so 
much of the insurance money as would repay 
them the premiums, stamps, and commission in 
respect of this transaction of insurance ; but 
M ildred and Co. claimed a righ t to retain the 
whole money u n til they were repaid a ll fo r which 
they could establish a lien against Demestre and 
Co. This was denied by Maspons, and the action 
was brought to try  that question. I  pass by, at 
present, all questions about the form of the 
pleadings, and about p riv ity  of contract and 
agency, on which a good deal of argument has 
been employed, both in  the court below and at 
your Lordships’ bar. I  w ill say a few words on 
those points afterwards. Lo r the present I  
address myself exclusively to the question on the 
merits, which not only is of importance to the 
parties as involving a large sum of money, but is 
of great public importance as affecting the very 
extensive business carried on by merchants deal
ing w ith foreign correspondents, who are entrusted 
on commission, by others w ith goods for consign
ment or sale, and ship them in their own names. 
I  th ink , however, when the documents proved, 
and the answers of the ju ry  to the questions 
asked them at the tr ia l are considered, this ques
tion on the merits, though very important, is not 
of much difficulty. Maspons and Brother were a 
firm  trading at Havannah. They had had previous 
dealings w ith Demestre and Co., entrusting them 
w ith goods for consignment, on which Demestre 
and Co. sometimes made them advances. Demestre 
and Co. had shipped those goods in  their own name 
to  their own correspondents, who conducted 
the transactions abroad according to the orders 
they had received from Demestre and Co. The 
returns always were consigned to Demestre and 
Co., who accounted fo r them to Maspons and Co., 
and for a ll this Demestre and Co. charged Maspons 
and Co. a commission. This is a common course of 
business. One great object in  conducting business 
thus is, tha t as the returns pass through the com
mission merchant’s hands he has a security for 
any advance he may have made ; and the entrust
ing  party often, i f  not always, gets an advance 
which he would not otherwise obtain. Maspons 
not only knew that Demestre and Co. had a corre
spondent in  London, but they knew the name of 
that correspondent to be Mildred and Co., and 
that they were a house in good repute. They 
never, however, had any communication w ith 
them direct u n til they made the claim on the 
policies ; and Mildred and Co. did not t i l l  then 
know the name of Maspons at all. Maspons had 
entrusted Demestre and Co. w ith  a small quantity 
of tobacco for sale in Gibraltar, by way of try ing  
the market, which Demestre and Co. had shipped 
in their own names; and Maspons were contemplat- 
ing  a greater ad venturo i f  that small sample fetched 
a good price. I  mention this as explanatory of the 
letters which I  shall presently read, on which, in 
my mind, the question depends. Maspons and 
Brother, having made up their minds to enter on 
this greater adventure, purchased the tobacco, 
which was afterwards shipped by the Bachi. 
They applied, partly by word of mouth and partly 
in  w riting, to Demestre and Co. to conduct this 
consignment for them on commission. They evi
dently expected that Demestre and Co. would,

Co. v. M aspons y  H erm ano . [ h . op L.

besides making the necessary shipping disburse
ments which they did, make them a large advance, 
but, probably owing to the ir stoppage, no suoh 
advance was in  fact made. They negotiated fo r 
arrangements that the tobacco should be sold 
under the superintendence of M ildred and Co., 
whom they knew to be Demestre’s English corre
spondents, and that the proceeds should be trans
mitted by M ildred and Co. to Demestre and 
Go., but, the tobacco having perished at sea, 
those arrangements never came into operation. 
Maspons (it is not now material to inquire what 
influenced them to do so) having arranged w ith  
the captain of the Bach i the terms of the 
charter, caused i t  to be made out by him, w ith 
Demestre and Co., in their own name. The 
invoice was also made out in  Demestre and Co.’s 
na|Pri as ®^ipped by them to Mildred, Goyeneche, 
and Go., London, for account and risk of whom 
i t  m ight concern. The bills of lading also were 
made out in  the name of Demestre and Co., 
deliverable to the ir order. Maspons at firs t 
requested Demestre and Co. to insure the goods 
w ith the Lloyd Habanero, bu t changed their 
mmds, and requested them to have them 
insured in London, which was accordingly done, 
as 1 mentioned before. And then the two 
letters were put in evidence, that of the 24th 

which inclosed the charter-party, and 
that of the 31st July, which inclosed the invoice 
and bills of lading. Of those I  w ill now read 
the part bearing on this transaction, from the 
translation from the Spanish : “  A lthough we 
have not received advice from you w ith regard to 
the bales of tobacco which we shipped to you by 
way of tria l, in view of news of the rise of 
tobacco in  the German markets, the interesado has 
decided on making the shipment which he pro
posed to make previously. To that end we have 
chartered the Spanish brig Bachi, Captain Uribe, 
for Gibraltar and Marseilles, on the conditions 
stated in  the inclosed charter-party. The cargo 
^'11 consist of 1500 tierces leaf tobacco, and about 
o50 quintals picadura (cigarette tobacco), which we 
are going to ship to your consignment w ith 
B/Lading to order, tha t you may order the reship
ment in  G ibraltar of the whole or a part to what
ever destination you may judge most convenient. 
You w ill also consign the ship, forwarding to your 
correspondents in  Gibraltar the charter-party.
I he cargo, in order to please the interesado, we 
w ill insure here with the Lloyd Habanero. I t  may 
be found convenient to keep some tierces of tobacco 
and picadura in Gibraltar, and ship by the same 
vessel 250 quintals picadura for Marseilles. In  
that case you w ill give your orders accordingly, 
and have the remaining tierces reshipped. We 
w ill forward you in  due course the invoice 
and B/Lading, and we propose despatching the 
vessel in  about eight days. Messrs. M ildred 
Goyeneche and Co. London.

“  Havana. 31st Ju ly 1880.—W econfirm ourletter 
of the 24th instant, of which we inclose duplicate, 
w ith that of the invoice of drafts of the B /L  of spars 
per Eduardo  and charter per Bachi. . . . We
are despatching the Bachi, which sails to-morrow 
for its destination, and we inclose B/Lading and 
invoice of its cargo, comprising : M. G. C. 1/1500’ 
tierces leaf tobacco, 1/156 barrels ground picadura, 
1/154 bags tobacco, 1/50 boxes pressed picadura, 
which you w ill please sell for the best, as i f  i t  
were your own affair, in  accordance w ith our
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le tter of the 24th inst. The invoice amounts to 
§50,854. 61 gold, and against th is shipment we 
propose to value upon you for the present 30001., 
to  40002. at 60 a/s sight. We mentioned to you 
in  our last that, to oblige the interesado, we would 
effect here w ith the Lloyd Habanero the insurance 
on said shipment, but, having convinced him of 
the convenience of effecting i t  w ith you, we 
requested you, on the 26th inst., per cable, to  do 
so as follows: ‘ Insure all risk, £0002., cargo, 
tobacco, Spanish brig Bachi, firs t veritas ; destina
tion, G ib ra lta r; your consignment,’ which we 
confirm, and, having oost more than we thought, 
we are going to cable you again. Bachi despatched 
to-day, Saturday, w ill sail to-morrow; insure 
30002. more.—We are, &c. (Signed) Demestre and 
Chia Co.”

Manisty, J., who tried the cause, le ft to the 
ju ry  nine questions. I  do not quite make out 
why the ninth question was asked. The special 
ju ry  answered them, and I  do not see how, on the 
evidence, they could have answered them in  any 
other way than they did. The questions and 
answers were as follows : “  1. Were the goods which 
constituted the cargo in question the property of 
the plaintiffs P—Yes. 2. Were the defendants 
employed by the plaintiffs to sell the goods in 
question fo r them, and to account to them for 
tbe proceeds, and did the defendants accept that 
employment ?— Not employed directly for plain
tiffs, and defendants did not accept such employ
ment. 2. Or were the defendants employed by 
Demestre and Co. to sell the goods and account to 
them for the proceeds, and did they accept that 
employment?— Yes. 4. D id  the defendants know 
or have reason to believe that Demestre and Co, 
were acting as agents for some other person or 
persons not named P—Yes. They knew or had 
reason to believe it. 5. Were the defendants 
employed by the plaintiffs to receive the amount 
of the insurances fo r them, and to account to 
them for the same, and did they accept that 
employment ? —No. 6. D id the defendants receive 
the amount of the insurances as agents for and on 
account of the plaintiffs, or as agents for and on 
account of Demestre and Co ?—They received i t  
for and on account of Demestre and Co. and the 
individual interested. 7. D id  the plaintiffs autho
rise Demestre and Co. to ship and consign the 
goods to tho defendants in  their own names, and 
were they so shipped and consigned p—Yes. 8. On 
whose behalf and fo r whose benefit were the 
insurances effected?—For all parties whom i t  
m ight concern. 9. Is there a usual ordinary and 
well-known course of business between freight con
signors and merchants in  London, fo r the latter 
to make advances to the former against goods 
and usual shipping documents, on the terms 
that the London merchants are to be entitled to 
hold the proceeds of all the goods so consigned, 
or i f  they are lost by the perils of the seas the 
insurance money against any balance that may be 
due to them on their general account current w ith  
the consignors ?—There is not sufficient evidence 
to enable the ju ry  to decide.”  Manisty, J., 
seems to have felt that he was not able to do 
justice in the case without taking an account 
between Maspons and Demestre and Co., or their 
representatives, and not seeing how to do this he 
entered judgment for the defendants. That d iffi
culty was got over in  the Court of Appeal, which, 
by the order now appealed against, directs such

an account to  be taken. I f  the ir order was in  
other respects right, i t  is not appealed against 
because of their ordering that account to be taken, 
which indeed seems to have been done at the 
instance of the defendants, now appellants.

I t  is somewhat singular that neither the learned 
judges below nor the very able counsel who argued 
below and at your Lordships bar, seem to have re
membered that for the last sixty years the subject 
w ith which we are now dealing has been regulated 
by statute, [a) Y e t i t  isso. The firs t of ■what are 
commonly called the Factors Acts (4 Geo. 4, c. 83, 
which received the Royal assent on the 18th 
July 1823) dealt entirely w ith the subject of con 
signees. I t  was re-enacted, w ith isome slig!nt 
alterations, in  the firs t section of the 6 Geo. 4, 
c. 94 (Royal assent 5th July 1825), of which I  w-11 
read so much as bears on the present case : *  rom
and after the passing of this A c t (5th July 1825), 
any person or persons intrusted fo r the purpose 
of consigment or of sale w ith any goods, and 
who shall have shipped them in  his own name, 
shall be deemed and taken to be the true owner 
thereof, so far as to entitle the consignee to a lien 
thereon in respect of any money, &c., advanced 
by such consignee to or for the use of the person 
in  whose name such goods shall be shipped, or on 
any money, &c., received by him to the use of 
such consignee in the like manner, to all intents 
and purposes as if  such persons were the true 
owners of such goods, provided -such consignee 
shall not have notice by the b ill o f lading or other
wise, at or before the time of such advance of 
money, &c., or of such receipt of money, Ac., in  
reBpect of which such lien is claimed, that suen 
person so shipping in  his own name is not too 
actual and bond fide  owner of such goods. lnau 
enactment has never been altered, and its pro- 
visions have, in  practice, been found to work so 
harmoniously w ith the practice of merchants that 
I  am not aware that any case has ever arisen 
requiring a court of law to construe it, which 
probably is the reason why an A ct of such im 
portance is not fam iliar to every one; but so i t  is, 
that i t  was only almost at the end of the argument 
at your bar that a member of this House recol- 
leoted this Act, and asked i f  i t  did not affect the 
question. Lord Tenterden’s abstract of these two 
Acts is quoted in Cole v. North-Western Bank  
(L. Rep. 10 O. P. 354; 32 L . T. Rep. N. 8. 733.) This
statute renders i t  unnecessary to consider the 
decisions previous to that enactment, most or 
which are cited in the judgment of the Oourt or 
Appeal. I  may say, however, that I  thi nk that 
the enacting part m erely confirms what had been 
previously decided, and what the Court or Appeal 
have (w ithout having their attention called to the 
statute) again decided to be the law. ahe pioviso 
may, however, have the effect of extending the 
rights of consignees. For I  take it  thao the 
common law was that knowledge, however 
obtained, that the goods were not the property 
of the person dealing as a principal, prevented 
the advancer from having a lien for the advances 
made after such knowledge, on the ground that i t  
was unjust, w ith knowledge, to  take one mans 
goods to pay another’s debts. Those wbo pro
moted the Factors’s Acts thought that this p rin 
ciple ought to be modified for the convenience of

(a) I t  is understood that the Acts were not referred to  
in  argument, because the appellants based their claims 
on grounds outside the provisions of the Acts.
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commerce. I t  is said (Paley on Agency, by 
Lloyd, 226), and though I  do not know how it  
was i t  is probable, that in  the B ill which after
wards became the 4 Geo. 4, e. 83, as i t  was 
introduced, the proviso was that the consignee 
should not have notice by the b ill o f lading, and 
tnat .Lord Eldon in  committee added the im- 
portant words, or otherwise. S till i t  is notice and 
not merely knowledge ; and notice and knowledge 
are not necessarily the same. The fourth ques
tion was not framed w ith this distinction in view

I  should be unwilling, w ithout more considera 
tion, to decide either way, whether knowledge 
however acquired, did or did not deprive the con 
signee of his rights of lien fo r advances made sub 
sequent to the acquiring of that knowledge, and 
i t  is unnecessary to decide that question now for
notice undoubtedly does so deprive him. In  ’ the 
present case the knowledge was conveyed by the 
two letters I  have read, inclosing the one the 
charter-party and the other the invoice and the 
b ills  of lading. And, I  th ink  knowledge conveyed 
by the consignor to the consignee in such letters 
is notice. I t  is not necessary that there should 
be notice of the name of the person who has an 
interest, but only that there is a person having 
such an interest, or as in the Spanish letter he 
is called an mteresado; that is enough to give 
the consignee notice that the consignor “ is 
not the actual and bond fide  owner of 

{ f oda', orT) rather of the whole interest 
m  such goods. But so far as the consignor 
has an interest by way of lien or otherwise para
mount to  that of the interesado he is the actual 
owner, and the consignee has his lien. The order 
appealed against is, therefore, I  th ink, right, as 
fa r as the merits go. 6

I  w ill now proceed to make a few remarks 
on what I  may call the technical points. 
The m .Jlheir statement of claim
say: The plaintiffs claim (1) 11,000!!., w ith
interest un til payment; (2) a declaration that 
the said sum of 11,000!. is the money of the 
plaintiffs as against the defendants; (3) such 
further and other relief as the nature of the case 
may require.”  This seems to me to be exactly 
what would have been more briefly stated on the 
old system of pleading under a count fo r “  money 
had and received to the use of the plaintiffs.”  
The firs t eighteen paragraphs of the statement of 
defence amount to saying that the money was not 
had and received to the use of the plaintiffs, but 
to the use of the defendants and other persons 
who had a lien paramount to the plaintiffs. That 
would, under the old system of pleading, have 
amounted to the general issue; and under i t  the 
defendants could have raised the whole question 
decided on what I  have called the merits. I t  was,
1 th ink, at your Lordships’ bar contended tha t the 
plaintiffs could nothave maintained money had and 
received, even i f  there had been no lien at all, as 
suppose that the balance between the plaintiffs 
and Demestre and Co. had been in favour of the 
plaintiffs, and the balance as between the defen
dants and Demestre and Co. had been in  favour of 
J emestre and Co., s till i t  was said that money had 
and received would not have lain, for the defen- 
dants received the money to the use of Demestre 
and Co. exclusively. Had the ir relation to them 
been that of servant to master, as in Stephens v. 
Badcock (3 B. &  Ad. 354), that would have been 
so. l  am not able to understand how that could

be maintained after the answers of the ju ry  to the 
sixth and eighth questions. By the 19th and 20th 
paragraphs of the defence i t  is alleged : “  19. The 
city of Havannah, where the plaintiffs are carry
ing  on business, is in the island of Cuba, a 
colony of Spain, and governed by the law of 
Spam, and the plaintiffs, and their factors and 
agents, the said Demestre Chia and Co., who 
also carry on business in Havannah aforesaid, 
conducted all the business relating to the ship- 
ment of the said cargo of tobacco to the defen
dants in Havannah aforesaid, and subject to the 
said law of Spain. _ 20. By the law of Spain, 
whenever an agent deals in his own name w ith 
the business intrusted to him  by his princi
pal, a th ird  person w ith whom such agent con
tracts^ is bound to consider the agent as a 
p rin c ip a l entitled to deal w ith  the subject-matter 
o f the contract as his own property, and the 
principal of such agent has no r ig h t of action 
against the th ird  party, unless the principal 
obtains an assignment from the agent, and the 
th ird  person so contracting w ith  the agent, as 
aforesaid, has no righ t of action against the 
principal. I t  was under this law of Spain that 
the defendants, who have had long experience in 
commerce w ith  Spain and her colonies, accepted 
the consignment of the said cargo.”  No evidence 
whatever was given of that part of the allegation 
as to the law of Spain which I  have marked in 
italics. The portions of the Spanish Code cited 
seem to me to go fa r to show that the law of 
Spain does d iffer from the law of England to 
some extent. A rtic le  119 of the Spanish Code 
Beems to show that the law of Spain does not 
establish p riv ity  of contract between a principal 
and those w ith whom his agent has made a con
tract to the same extent as the law of England. 
B u t the pla intiffs ’ case in no respect depended on
t.he existence of any p riv ity  of contract between 
the plaintiffs as principals of Demestre and Go. and 
the defendants. They had a right, so long as the 
goods remained in specie, a r ig h t consequent on 
their property, to demand and take the ir goods 
from Mildred and Go., on satisfying whatever lien 
paramount to their r igh t there was on the goods; 
this depended not on agency nor on p riv ity  of 
contract, but upon property. And the defendants 
having effected the insurance for the benefit of all 
whom it  concerned, they had the same righ t to 
demand the insurance money that they would 
have had to demand the goods. They must satisfy 
every lien on the policy, paramount to the ir own, 
but after doing so are entitled to the surplus. I t  
was contemplated by Maspons and Demestre that 
the tobacco was to be sold, and the proceeds were 
to be remitted. Had this been done questions 
m ight have arisen, for the solution of which i t  
m ight have been necessary to consider whether 
there was p riv ity  of contract, and to discuss the 
doctrines laid down in  the cases cited in the judg
ment of the Court of Appeal. Should any such 
questions arise in  some other ease, the reasoning 
in the judgment w ill be well worthy of considera
tion. But the goods perished at sea, when the 
only th ing done had been to effect the insurance. 
W ith great respect to Lindley, L.J., I  w ill not 
follow him in discussing questions which do not 
arise. I  th ink, therefore, that the order appealed 
against should be affirmed, and the appeal dis
missed, w ith costs.

Tho L ord Chancellor (Selborne).— My Lords :
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I  agree w ith the conclusion of my noble and 
learned friend. The fact that the appellants had 
notice of the respondents’ interest is enough, in  my 
opinion, to decide this case. There is one obser
vation of my noble and learned friend as to a 
possible distinction between “  notice ”  and “  know
ledge ”  as to which I  should desire to reserve the 
expression of any opinion on my own part un til 
some case arises in which the question whether 
actual knowledge, however acquired, is or is not 
notice, may become material.

Lord F itzgerald.—My Lords : I  concur in the 
conclusion at which Lord Blackburn has arrived. 
There were but two questions in the cause when 
the facts came to be properly understood, though 
some other matters were very elaborately dis
cussed. The firs t question was whether the 
pla intiffs could in  the ir own names maintain any 
action against the defendants: for the present I  
pass that question by. The second question was 
as to the extent of the defendant’s lien, which 
went to the whole merits of the action. That the 
defendants had a lien fo r their outlay and com
mission in respect of the policies of insurance 
was not disputed. Lindley, L .J., in  delivering 
the judgment of the Court of Appeal, says, w ith 
accuracy, that th is question of lien must be deter
mined by English law, and depends on a question 
of fact, namely, whether the defendants knew 
before their alleged lien accrued that Demestre 
and Co. were acting fo r a principal whose name 
was not disclosed. I  th ink this is correct, whether 
the rights of the parties are to be determined by 
the Factor’s Act, or by analogy to it, or at common 
law. On this question of fact there is no opening 
for any doubt. The lien, i f  any, of the defendants 
never attached, speaking accurately, on the cargo 
of the Bachi, for they never had possession, or 
the righ t to the possession, of the cargo, or made 
any advances on it. Both ship and cargo had 
perished before the b ill of lading and other ship
ping documents reached the defendants, and before 
any insurance had been effected. Assuming that 
the policies represented the cargo, they were not 
effected t i l l  the 18th Aug., 1880, and beforethat day 
the defendants had received Demestre and Co.’s 
letter of the 24th July, 1880, in  which occur the 
passages, “  the interesado has decided on making 
the shipment which he proposed to make pre
viously. To tha t end we have chartered the 
Spanish brig  Bachi,”  and “  the cargo, in order to 
please the interesado, we w ill insure here w ith the 
L loyd Habanero.”  We have thus a clear in tim a
tion to the defendants that there was a party 
interested, and such party is described as the 
interesado making the shipment, at whose desire 
i t  had been intended to effect the insurances w ith 
the Lloyd Habanero. The notice to the defendants 
is in  effect that there is a th ird  party, who appa
rently had the whole interest in  and control over 
the cargo. The Factors Act, sect. 1, deals w ith 
the apparent ownership of goods, and provides 
that fo r certain purposes, and under certain c ir
cumstances, the apparent owner shall be deemed 
to be the true owner, so as to entitle his consignee 
to a lien for advances, but notice to the consignee 
deprives him of the statutable protection. I t  
may be open to argument and consideration 
whether tha t enactment directly embraces, or is 
applicable otherwise than by analogy to the case 
before us, but i t  being quite clear that the defen
dants had notice that Demestre and Co. were not

E nglish and  Co. [C t . or A pp.

the actual and hond fide  owners of the cargo, the 
defendants can have no benefit from the statute, 
and if they claimed their alleged lien on the proceeds 
of the poliey at common law, the notice equally 
excludes that lien.

On the question as to whether the plaintiffs 
had a righ t to intervene, and in  the ir own 
names sue the defendants for the money re
ceived on foot of the policies of insurance, 1 th ink  
there never was an opening for doubt. in e  
defendants having notice of “ the interesado 
effect the policies “  as well in their own names as 
for and in the name and names of a ll and every 
other person or persons to whom the same doth, 
may, or shall appertain, in  part or m all, doth 
make assurance, and causeth themselves, and 
them and every of them, to be assured. f r io r  
to the effecting of these insurances they had 
received the invoice of the goods, headed th u s : 
“  Invoice of the following goods shipped by us on 
board the Spanish brigantine Bachi, Captain 
Uribe, for Gibraltar, and consigned to Messrs. 
Mildred, Goyeneche and Co., London, for account 
and risk of whom i t  m ight concern.”  Before the 
receipt of any part of the insurance moneys the 
defendants had notice that the p la intiffs were the 
interesado, and i f  the plaintiffs are entitloa to 
recover any part of the proceeds, as your Lord- 
ships hold that they are, then the money so 
received by the defendants is money had a no 
received by the defendants fo r the use of the 
plaintiffs, which, in  justice and good conscience, 
they ought to pay over, and an action lies at the 
suit of the plaintiffs to recover it.

Order appealed from  affirmed, and appeal dis
missed w ith  costs.

Solicitors for the appellants, Freshfields and 
Vî 'bLl/'liGl 7YLS

Solicitors fo r the respondents, Waltons, Bubb, 
and Walton.

Supreme (fa rt of Jfutata,
— ♦ —

COURT OF APPEAL.
Dec. 17 and 18,1883.

(Before B rett, M .R .,B aggallay and B owen, L.JJ.)
B urton and Co. v . E nglish  and Co. (a)

Charter-party— Deck load at merchant s risk  
Jettison— General average.

Words in  a charter-party prov id ing that a  deck 
load o f timber is to be carried at f u l l  fre igh t, but 
“  at merchant's r is k ”  do not preclude the owner 
o f the deck load fro m  recovering general average 
contribution i f  the cargo be carried on deck by 
the custom o f trade and jettisoned.

The p la in tiffs ’ deck cargo o f timber on board the 
defendants' steamship was jettisoned on a voyage 

fro m  the B a ltic  to London.
The charter-party contained a clause that the 

steamer should be provided w ith  a deck load, i f  
required, at f u l l  freight, but at merchant’s risk.

H e ld  (reversing the judgment o f Cave and Day, JJ.) 
that these words did  not prevent the p la in tiffs  
fro m  recovering a general average contribution  
fro m  the defendants.

(a) Reported by A. A. H opkins, Esq,, Barrister-at-Law.
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T his was an appeal from a judgment of Cave and 
Day, JJ. upon a special ease, reported 5 Asp. Mar. 
Law Cas. 84 ; L.' Rep. 10 Q. B. D iv. 426 ; 48 L . T, 
Rep. N. S. 730.

The Divisional Court gave judgment in  favour 
of the defendants.

The pla intiffs appealed.
Cohen, Q.C. and Barnes fo r the plaintiffs.
Webster, Q.C. and Myburgh, Q.C. fo r the defen

dants.
The arguments used in the court below were 

repeated. The following cases were cited :
D’Arc v. London and North-Western Railway Com- 

pony, L . Rep. 9 C. P. 325 ; 30 L. T. Rep. N. S. 
763 ;

H a ll v. Great Eastern Railway Company. L. Eeo 10 
Q. B. 437 ; 33 L. T. Rep. N. S. 306;

Steel and others v. State Line Steamship Company

7 2 ^ 7  S  R ^ s ;  | » /  L ' EeP‘ 3 APP‘ Ca9: 
Taylor v. Liverpool and Great Western Steam Com

pany, 2 Aap. Mar. Law Cas. 275; L. Rep. 9 QB 
546; 30 L. T. Rep. N. S. 714; W

Macawley v. Furness Railway Company 27 L  T 
Rep. N. S. 485; L. Rep. 8 Q. B. 57 ;

Wright v. Marwood, 4 Asp. Mar. Law Cas. 451: 45 
L. T. Rep. N. S. 297; 7 Q. B. Div. 62 ;

Austin v. Manchester, Sheffield, and Lincolnshire 
Railway Company, 21 L. J. 174, C. P.

. Brett, M.R. In  this case the plaintiffs were 
tim ber merchants, who, at a Baltic port, shipped 
upon a vessel belonging to the defendants a cargo 
of timber, part of which was, according to the 
contract, stowed upon the deck, and part in the 
hold, and also a cargo of iron. The vessel was 
taken up by the plaintiffs under a charter-party, 
and the goods were put on board under a b ill of 
hading which incorporated the charter-party. 
D uring the voyage, and in  a case of necessity, 
part of the timber which was stowed on the deck 
was jettisoned by the captain of the vessel for the 
safety af the adventure. This action was then 
brought by the plaintiffs to obtain from the defen
dants general average contribution in respect of 
the cargo so jettisoned. I t  is said that the defen
dants, the shipowners, are not liable to make this 
contribution by roason of a stipulation which is 
contained in the charter-party, or in  the b ill of 
lading which incorporates the charter-party. In  
the firs t place, I  wish to point out that this is not 
a general Bhip;. i t  is a ship taken up by the 
charterer fo r the purpose of carrying two or three 
different sorts of cargo, but i t  is not a general 
ship. The clause in the charter-party which is 
relied upon by the defendants is as follows : 
“  The steamer to be provided w ith a deck load, i f  
required, at fu ll freight, but at merchant’s risk.”  
Now, the firs t remark which arises upon that 
stipulation is, that i t  is obviously made in favour 
of the shipowner; i t  gives him leave to carry 
some cargo upon deck so that he can earn a larger 
freight, and i t  absolves him from some of the 
risks which he would otherwise be open to as a 
carrier.

Gave, J. has held that these words absolve the 
shipowner from this liab ility  upon which he is sued 
m thisaction,and the question before ns is, whether 
he was r ig h t in  so holding. That which seems to 
h,avejmost weighed upon his m ind to lead him  to 
th is decision seems to have been this, that to hold 
that the shipowner was liable for this contribu
tion would lead to the anomaly that the shipowner 
would be liable to general average contribution

where, as here, the deck cargo was properly 
jettisoned, but would be free from liab ility  i f  i t  
was unnecessarily and improperly jettisoned; at 
firs t s ight that seems a captivating point, and I  
do not wonder that i t  led the learned judge to the 
decision at which he arrived, and the question is, 
whether we can agree w ith his view. This stipu
lation contained in the charter-party is clearly a 
lim ita tion  of the liab ility  of the shipowner in  
respect of his contract of carriage, and is a 
stipulation in his favour ; therefore, according to 
the general rule, we must construe it,  i f  we have 
any doubt, against the person in  whose favour i t  
is made. I  now come to consider by what 
rig h t the owner of the cargo claims a general 
average contribution; does he claim i t  in  any way 
under the contract of carriage or under some 
other r igh t P I t  seems to me that this stipulation 
in  th is charter-party is intended to cover every act 
of the master which, being done as servant of the 
shipowner, would make the shipowner liable, bu t 
fo r the words of the stipulation. Therefore, i t  
would cover the case of improper jettison by the 
captain, i t  would cover the case of collision 
brought about by the negligence of the captain 
or crew, or the case of loss caused by stranding 
the vessel by reason of the negligence of the 
captain or crew. And I  th ink tha t i f  the liab ility  
of the shipowner to pay this contribution can be 
properly said to arise in  consequence of an act 
done by the captain or crew as his servants, then 
i t  follows that the shipowner is free from liab ility  
under these words.

How, therefore, does the claim for this contribu
tion arise? I t  doeB not arise in consequence of an 
act done by the captain or crew as servant of the 
shipowner, because, i f  i t  did, the claim of the 
cargo owner would be a claim for the whole value 
of the lost cargo, and not for a contribution 
towards that value. The theory of the th ing is, 
that the captain does this act of jettison, not as 
the servant of the shipowner, but as the servant 
of the cargo owner; i t  is taken to bo a voluntary 
sacrifice for the safety of the whole adventure, to 
which the cargo owner consents. By what law or 
right, then, does a claim for general average con
tribution arise P I t  has been hinted by Lord 
Bramwell ( W right v. Marwood, 4, Asp. Mar. Law 
Oas. 451) that i t  may arise from an implied con
tract between the parties, and although I  always 
differ from any opinion of Lord Bramwell w ith 
great doubt, I  can hardly agree w ith this view. 
I t  seems to me that i t  does not in any way arise 
upon contract. There is no such rig h t in a contract 
of carriage by land ; i f  goods are in a warehouse 
and are on fire, and are carried out to save the 
building, no claim for general average can arise. 
I t  seems to me that the righ t arose at the time of 
the making of the Rhodian laws, i t  is a conse
quence of the peculiarity of sea danger, and has 
become incorporated into the municipal law of 
England as a law of the ocean and of marine risk, 
because when two parties were jo in tly  in  danger 
of the same misfortune, natural justice required 
that any loss fa lling upon one party for the safety 
of the whole adventure should be recouped 
by the other party in proportion. Now, if 
this is so, and it th is liab ility  does not arise upon 
the contract of carriage, i t  w ill not be covered by 
the words in  the contract of carriage, and for 
these reasons I  venture to disagree w ith the judg
ment of the learned judge who tried this case.



MARITIME LAW CASES. 189

Ct . of A pp.] H aig h  amd others v . R oyal M a il  Steam  P acket Company L im ite d  [C t . of A pp.

I t  seems to me that his difficulty does not, in  
reality, arise; because the act of the captain in 
making an improper jettison of the deck cargo, 
and his act in  making a proper jettison as here, 
for the safety of the whole adventure, is an act 
done in each case in a different capacity. In  the 
one case i t  is done in his capacity as servant of 
the shipowner and, but fo r these words, would 
render the shipowner liab le ; in  the other case i t  
may be said to be done as servant of the cargo 
owner, for the safety of the whole adventure, and 
the general maritime law then gives the cargo 
owner, quite apart from the contract, a r ig h t to 
general average contribution at the hands of the 
ship owner. For these reasons I  cannot agree 
w ith  the judgment of Cave, J., and I  th ink  this 
appeal should be allowed.

B a g g a l l a y , L.J.—The question in  this case 
arises in consequence of a stipulation which is 
contained in the charter-party, and I  w ill very 
concisely state the reasons which lead me to d iffer 
from  the conclusion at which the learned judges 
in  the court below arrived. I  do not in any way 
dissent, and I  do not th ink the learned judges 
below dissented from the principle laid down by 
Lush, J. in  the two cases to which Cave, J . refers 
in  his judgment, that the office of the  ̂b ill of 
lading is to provide for the rights and liabilities of 
parties in  reference to the contract to carry, 
and is not concerned w ith liabilities for general 
average, and that, unless the contrary appear, the 
words must be construed w ith reference to the 
contract to carry. Adopting that principle, the 
learned judges in the court below applied i t  to 
th is case; I  in  no way differ from the principle, 
but from the facts of th is case T draw a different 
inference from that which was drawn by Cave and 
Day, JJ., and I  th ink that th is appeal must be 
allowed.

Bowen, L.J.—This case raises a question of the 
proper construction of a charter-party, and I  
therefore look to see whether any rules of con
struction have been laid down which w ill help us 
to a r igh t conclusion in this case. Mow, we are 
presented w ith a canon of construction by the late 
Lush, L.J., which he laid down in the case of 
Schmidt v. The Royal M a il Steamship Company 
(45 L . J., 646 Q.B.) in these terms : “  The office of 
the b ill of lading is to provide fo r the rights and 
liabilities of the parties in reference to the contract 
to carry, and is not concerned w ith liabilities to 
contribution in  general average.”  Mow, the firs t 
remark I  have to make about that principle is, 
that i t  is not a rule of la w ; i t  is really iu  the 
nature of a wise observation brought to bear upon 
the construction of mercantile documents from 
the experience of those who were very conversant 
w ith  such documents. The next rule of construc
tion which we have to follow is this, that i f  the 
provision in  question is a stipulation in favour of 
one party or the other, we must so construe i t  
as not to give i t  any extension in  favour of that 
party beyond what is fa irly  necessary upon the 
words of the clause in question. Now, the words 
in  the charter-party are these : “  The steamer to 
be provided w ith a deck load, i f  required, at fu ll 
fre ight, but at merchant’s risk.”  That is clearly 
a stipulation in favour of the shipowner, and 
p rim d  facie i t  is clearly meant to relieve him from 
some of the risks which would otherwise fall upon 
him  as a carrier under his contract of carriage.

I t  seems to me clear that these words would cover 
the case of the negligence o f his captain or crew, 
by reason of which negligence the cargo was 
damaged or lost; but the question is, does i t  
cover this caBe, which is a claim for general average 
contribution, in consequence of what was a general 
average act ? How, then, does this claim arise ? 
I t  arises in  th is way—it  is part of the law of the 
sea, of the law maritime which is incorporated 
in to  the municipal law of England, and i t  arises 
in  consequence of an act done by the captain upon 
the theory that the cargo owner consents to that 
act being done, on the assumption that he shalL be 
indemnified against the loss thus occasioned upon 
a general average basis. I  do nofc th ink the words 
relieve the shipowner from contribution to such a 
claim as th is ; the point, however, is not very 
clear. I  find i t  d ifficu lt not to th ink that the 
persons who drew this charter-party were th ink
ing  of the deck cargo and of its risk of jettison, 
but they have not expressed i t  clearly, and of one 
th ing I  am quite certain that i f  shipowners wish 
to make it  appear tha t they absolve themselves by 
the ir charter-parties from this liab ility  in  the case 
of deck cargoes, they can make i t  appear clearly 
on the words. M y judgment is based upon the 
ground that iu this case that intention is not clear

6I10Ugh' Appeal allowed.

Solicitors fo r the plaintiffs, Waltons, Rubb, and 
W alton. ,

Solicitors for the defendants, H . C. Coote, fo r  
IT. A . Adamson, N orth  Shields.

Ju ly  4 and 30,1883.
(Before B eett, M.R. and F ey, L .J .)

H aigh  and othees v . R oyal M a il  Steam  Packet 
Company, (a,)

APPEAL FROM THE QUEEN’S BENCH DIVISION. 
Carriage o f passengers— Loss or damage Death 

by negligence— W rongful act, neglect or default 
Exem ption fro m  l ia b il ity —L o rd  Campbell s Act 
(9 fy 10 Viet. c. 93), s. 1.

The ticket of a passenger by a steamer o f defen
dants contained a notice that the defendants 
would not be responsible fo r  any loss, damage, 
or detention o f luggage under any circumsta/nces ; 
and that they would not be responsible fo r  the 
maintenance or loss o f time o f a passenger 
during  any detention o f the ir vessels, nor fo r  
any delay aris ing out o f accidents, nor fu r  any  
loss or damage arising from  perils o f the seas, 
or from  machinery, boilers, or steam, or from  any  
act. neglect, or default whatsoever o f the p ito t, 
master, or mariners.

Held  (affirm ing the judgm ent o f Cave and Day, 
JJ., on demurrer), that this provision exempted 
the defendants fro m  lia b il ity  in  an action fo r  
the loss o f life  o f a passenger by negligence o f  
the defendants’ servants in  a collision w ith  
another ship.

Appeal by the p la intiffs from the judgment (5 Asp. 
Mar. Law Cas. 47) of Cave and Day, JJ. in favour 
of the defendants on demurrer to a statement of 
defence.

The plaintiffs, who were the executors of the 
w ill of Charles Schwind, deceased, sued for the 
benefit and on behalf of his wife and children, for

(o) Reported by P. B. H tjtchiks, Esq., B&rrister-at-L&w.
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damages caused (as alleged) by the negligence 
of the defendants’ servants on board the de
fendants’ steamship Douro, whereby the said 
steamship, having come into collision w ith another 
ship, was sunk, and the said Charles Schwind lost 
his life.

The defendants, amongst other defences, alleged 
that the contract of carriage between themselves 
and the said Charles Schwind exonerated them 
from liab ility  for the alleged negligence.

The defendants relied on the following clause 
which was contained in the ticket given by them 
to Charles Schwind when he paid his passage 
money:

The company w ill not be responsible for the main- 
ten ■ ¡c® of passengers, or for their loss of time, or any 
con-equenoe resulting therefrom, during any detention 
consequent upon the occurrenoe of any cause to prevent 
the vessels from meeting at the appointed places, nor for 
any delay arising out of accidents, nor for any loss or 
damage arising from perils of the sea, or from machinery 
boilers, or steam, or from any act, neglect, or default 
whatsoever of the pilot, piaster, or mariners, &o.

The rest of the conditions contained in  the 
ticket w ill be found in she report of the case in 
the court below (5 Asp. Mar. Law Cas. 47 : 48
L . T. Rep. N. S. 267).

By Lord Campbell’s Aot (9 & 10 V iet. c. 93), s. 1 :
Whensoever the death of a person shall be caused by 

the wrongful aot, neglect, or default, and the act, 
neglect, or default is suoh as would ( if death had not 
ensued) have entitled the party injured to maintain an 
action and recover damages in respect thereof, then, and 
in every such case, the person who would have been 
liable i f  death had not ensued shall be liable to an 
notion for damages, notwithstanding tha death of the 
person injured.

A. T. Lawrence (Gohen, Q.C. w ith  him), for 
the plaintiffs, in  support of the appeal.—The 
cause o f action is not w ith in the exception 
contained in the clause printed on the ticket. 
The words “ loss or damage”  do not apply to 
personal in jury, and certainly not to personal 
in ju ry  resulting in death :

Smith v. Brown, 1 Asp. Mar. Law Cas. 56; 24 L  T 
Rep. N. S. 808; L. Rep. 6 Q. B. 729;

The Franconia, 3 Asp. Mar. Law Cas. 415 435 ■ 36 
L. T. Rep. N. S. 445, 640 ; 2 P. Div. 163.

A ny contract which the deceased may have 
entered into by taking the ticket cannot bind his 
wife and children, or take away the righ t of 
his executors to sue under Lord Campbell’s Act 
fo r their benefit. The case of Griffiths v. The E a r l 
o f D udley W  L . T. Rep. N. S. 10; 9 Q. B. Div. 
357) is distinguishable, for there the workman 
had contracted fo r himself and his representatives, 
and any person entitled in  case of death, not to 
claim compensation, and moreover the decision 
turned partly on the words of the Employers’ 
L ia b ility  A c t 1880 (43 & 44 Viet. c. 42).

Charles Bussell, Q.C. and Phillim ore  for the 
defendants.—The party injured could not have 
maintained an action if death had not ensued, and 
therefore the executors cannot recover under Lord 
Campbell’s Act. The words of thecontract expressly 
exclude thedefendants’ liab ility, and the decisions in 
Bead v. The Great Eastern B a ilw a y  Company (28 
L . T. Rep. N. S. 82; L. Rep. 3 Q. B. 555), and 
Thompson v. The Boya l M a il Steam, Packet Com-

E (June 1875, Exchequer, before Kelly, C.B., 
iwell and Cleasby, B.B., not reported), are 

strong authorities in the ir favour. The words 
“  loss or damage ”  are sufficient to cover loss of 
life  or personal injury. The word “  damage ”  is

used in that sense in the New Testament: “ I  
perceive tha t this voyage w ill be w ith  h u rt and 
much damage, not only of the lading and ship, 
but also of our lives: ”  (Acts of the Apostles, chap, 
xxvii., v. 10.) (a)

A . T. Lawrence replied.
Cur. adv. vu lt.

J u ly  30, 1883.—The j  udgment of the court was 
delivered by

B rett, M .R.—The question to be deter
mined in this case is whether the executors 
of a person named Schwind can maintain an 
action against the defendants under Lord Camp
bell’s A c t (9 & 10 Viet. c. 93) on behalf of the 
widow and ohildren of the deceased They 
certainly can, unless they are prevented by some
th ing beyond the mere law of negligence. The 
defendants rely upon a contract entered into 
between themselves and the deceased, by v irtue 
of which, i f  the accident had happened w ith 
out causing his death, he would not have heen 
ontitled to recover against them. Eor the plain
tiffs i t  was argued that the representatives of the 
deceased could recover on behalf of the widow 
and children, although i f  he had survived he 
m ight not have been entitled to recover. I  am 
of opinion that this contention is inconsistent 
w ith the obvious interpretation of Lord Camp
bell’s Act, and that i t  is clear, under the statute, 
that the executors can recover only where the 
deceased himself could have recovered i f  he had 
not been killed.

The question, therefore, is whether the con
tract between the defendants and the deceased 
would have prevented him from maintaining 
an action against them fo r personal in ju ry  
caused to him by the negligence of their servants. 
That question depends upon the construction 
of the passenger’s ticket, which formed the 
contract relied upon by the defendants. The 
ticket was given to the deceased as a receipt fo r 
the passage money paid by him for the 
carriage of himself and his luggage, and applied 
both to the person and the luggage of the passenger. 
W ith  regard to the luggage, th is stipulation 
contained in the ticket, was that the defendants 
would not be responsible “  fo r any loss, damage, 
or detention of luggage under any circumstances.”  
In  Thompson v. The B oya l M a il Steam Packet 
Company (6), the court construed a stipula-

(a) In the Revised Version the words are, “  I  perceive 
that the voyage w ill be with injury, and much loss, not 
only of the lading and the ship, but also of our lives.”  

(b) COURT OF EXCHEQUER.
June 4, 1875.

(Before K e l l y , C.B., B r a m w e l l  and 
Cl e a s b y , B B .)

T h o m p s o n  v. R o y a l  M a il  St e a m  Pa c k e t  Co m p a n y . 
T h is  was an action b rough t by a passenger on board the 
defendants ’̂  s.s. Elbe to  recover damages fo r the loss o f 
h is box, w hile on a voyage from  Southampton to  Colon.

Among the conditions printed on the ticket which the 
plaintiff had signed were that “ the company w ill not be 
responsible for any loss or damage to luggage in any 
circumstances,”  and that the company should be at 
liberty to land any passenger suffering from an infectious 
disease. Some days after the Elbe sailed the plaintiff 
fe ll i l l  o f  ̂ typhoid fever, and was landed at Kingston, 
Jamaica, insensible. His box was also landed on the 
wharf by the defendants, but the plaintiff never heard or 
saw anything of i t  afterwards.

A t the tria l at Guildhall, the learned judge directed a 
nonsuit, but gave the plaintiff leave to move to enter the
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tion which was in very sim ilar terms to that 
contained in  the ticket in  the present case. 
The words there were “  the company w ill not be 
responsible for any loss or damage to luggage in 
any circumstances,”  and the court held tbat the 
words “  in  any circumstances ”  applied to loss or 
damage to luggage occasioned by negligence. I t  
had been previously decided tha t a stipulation 
tha t the company would not be responsible for 
any loss or detention of goods did not include loss 
occasioned by negligence; but, after th is point had 
been so decided, the words “  under any circum
stances ”  were inserted in  the contract, in  addition 
to the words which had been held insufficient to 
cover a loss occasioned by negligence. I  agree 
w ith  the decision of the Court of Exchequer, and 
I  th ink  these words must have been intended to 
carry the case further, and tha t they would be 
sufficient to include loss or damage to luggage 
occasioned by negligence. I f  that is so, the 
ticket in  the present case would cover the case of 
loss or damage to luggage.

The ticket, however, is also a passenger ticket, 
and contains the stipulation against respon
s ib ility  w ith  regard to passengers on which 
the defendants rely. I  confess this seems to 
me to be a somewhat odd stipulation, for I  
cannot understand how there can be any loss 
or damage to a passenger, as such, exclusive 
of loss or damage to his property, fo r which 
the shipowner could be liable i f  i t  were caused

verdict for 791. 14<s. 9d. if  he was entitled to recover. 
The plaintiff had accordingly obtained a rule n is i, against 
which the defendants now showed cause.

Ledgard (with him Day, Q.C.) for the defendants.
Thesiger Q.C. (with him Webster) for the plaintiff.
K e l l y , C.B.—The words of the contract are clear. 

No doubt can exist as to their meaning. The contraot is 
to convey the passenger and his luggage from port to 
port with the stipulation that the company w ill not be 
responsible for loss of luggage “  under any circum
stances.”  Putting aside the authorities, the company 
are not liable “ under any ciroumstancea,”  and this 
court cannot make them so. Cases may have been 
decided where wilful negligence^made the company liable 
in  spite of the exceptions. I  w ill not say that there was 
not some degree of negligence in this case. However, I  
w ill not hold the company liable without the authority of 
the House of Lords that such stipulations are wholly 
void. This rule must therefore be discharged.

B r am  w e l l , B.—I  concur. This contract must be 
construed strictly. Now we are asked to say that people 
cannot make their own bargains, but that the court must 
make them for them. Cases have arisen when legislation 
was necessary to protect the poorer and more ignorant 
classes, as for instance the Truck Act. Steamboat 
companies and passengers are however rational beings. 
I f  these were improper agreements, they would not be 
entered into. I t  would be unreasonable to prohibit suoh 
agreements. These companies have to protect themselves 
against bad servants and false claims, though perhaps 
the stipulations are too strong for honest cases. I f  these 
stipulations pressed hardly on the public, companies 
would soon be started to insure the safety of luggage on 
special terms. I t  would be most mischevious to upset the 
conditions of carriage. I t  can make no difference that 
the clause relating to illness comes after the luggage 
clause. The words are too plain to admit of doubt.

Cle a s b y , B.—I  am of the same opinion. The court in 
this case has to deal with the effect of this stipulation. 
The plaintiff’s contention is that when the obligation is 
particular, the exception is removed, and that, under the 
peculiar circumstances of the case, the defendants 
should be liable for negligence. I t  is not, however, made 
out that any new duties arose so as to make the company 
liable. There is nothing in this case analogous to 
deviation.. Some care may have been necessary, but no 
special obligation arises.—Ed ,

by perils of the sea. Again, by reason of the 
words “  from machinery, boilers, or steam,”  
i f  damage were caused by the accidental ex
plosion of a boiler, or from  some accident 
not occasioned by negligence, the shipowners 
would not be liable. Therefore, i f  we exclude the 
words which are inapplicable to the present ease, 
the stipulation as to passengers w ill read as fol
lows : “ The company w ill not be responsible tor 
any loss or damage arising from any act, neglect, 
or default whatsoever of the pilot, master, or 
mariners.”  I t  has been suggested on the part of 
the plaintiffs that the word “  damage cannot be 
correctly applied to personal in ju ry, and certainly 
i t  is not a very usual expression to say that a man 
is damaged; i t  seems more natural to say that he 
is hurt. Personal in jury cannot be included under 
the word “  loss; ”  but, although “  in ju ry  would 
have been a more apt word, I  th in k  there can be 
no doubt that “  damage ”  may include personal 
in ju ry . Here the sentence in  which the word 
occurs appears to be solely applicable to pas
sengers personally, and we are unable to come to 
the conclusion that personal in ju ry  is not covered 
by the words of the stipulation; and we th ink  that 
personal in ju ry  to a passenger, caused by the 
negligence of the pilot, master, or mariners, is an 
in jury from which the defendants have relieved 
themselves by the contract contained in  the ticket. 
A fte r careful consideration of the case, and after 
considerable hesitation, we have come to the con
clusion that we cannot differ from the decision o f 
the Divisional Court, and we th ink  that i f  the 
passenger had not been killed, but only injured, 
he could not have recovered for the in ju ry. I f  
this is so, i t  follows that his executors cannot 
recover under Lord Campbell’s Act. We are, 
therefore, of opiniob tha t th is appeal ought to be 
dismissed.

Judgment affirmed.

Solicitor for plaintiffs, C. W. Dommett, for 
Slater and Turnbu ll, Manchester.

Solicitors for defendants, W ilson, Bristows, and 
Garpmael.

HIGH COURT OF JUSTICE.
PEO BATE, D IVO EC E, A N D  A D M IE A L T Y  

D IV IS IO N .
ADM IRALTY BUSINESS.

F rida y , Nov. 2,1883.
(Before B utt , J., assisted by T r in ity  M asters.)

T he Seaton, (a)
C ollis ion— Overtaking and crossing ship— D u ty  o f  

— Regulations fo r  Preventing Collisions at Sea 
1880, arts. 16, 20.

Where one o f two ships is a t the same time  
crossing and overtaking^ the other, art. 20 o f the 
Regulations f o r  Preventing Collision at Sea 1880 
applies, so as to render i t  the duty o f the fo rm er  
to keep out o f the way o f the la tter, no tw ith 
standing the ru le  as to crossing ships, which in  
such cases does not apply.

T his was an action in  rem  in s titu te d  by the 
owners of the Ita lia n  steamship Polcevera against 
the B r it is h  steamship Seaton and her fre ig h t to  
recover damages sustained by the Polcevera in  a
(a) Reported by J. P. A spikall and F. W. Raises , Esqrs.,

Barristers-at-Law.
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collision, which took place between that vessel and 
the Seaton on the 31st Jan. 1883 in St. George’s 
Channel. The defendants counter-claimed.

The allegations on behalf of the plaintiffs were 
as follows :

The Polcevera, a steamship of 1734 tons register, 
bound at the time of the collision on a voyage 
from Greenock to Cardiff, in  ballast, w ith a crew 
of twenty-eight hands, was between 2 and 3 p.m. 
on the 31st Jan. off Cardigan Bay in  St. George’s 
Channel, the wind being east and the weather 
fine and clear. The Polcevera was at the time 
under steam, making about nine or ten knots an 
hour, and heading about S.W. by S. Under these 
circumstances those on board the Polcevera 
observed the Seaton about eight or nine miles 
distant, and from four to five points on the port 
bow, apparently on a rather more westerly course 
than the Polcevera. About 3.30 p.m., when the 
South Bishop Bock Lighthouse was bearing about
S., and from ten to twelve miles distant, the 
course of the Polcevera was altered to south half
west in  order to pass between the Grassholm and 
Seomer Islands. The Seaton was then from three 
to four miles distant. The course of the Polcevera 
was then kept, and the vessels got down to South 
Bishop L igh t, and were drawing nearer together, 
when the Seaton was seen to bo porting her helm, 
and coming off to starboard and causing danger of 
collision. As the collision became imminent, the 
helm of the Polcevera was put hard a-port; but 
the Seaton continued to approach under a port 
helm and at considerable speed, and w ith her 
starboard bow struck the portside of the Polcevera 
about midships and did her great damage.

The allegations on behalf the defendants were 
as follows :

The steamship Seaton, bound on a voyage from 
Garston to Cardiff, was, shortly before 4.30 p.m., 
in  St. George’s Channel off the South Bishop 
Rock, proceeding under steam and sail on a S.W. 
by S. course, and making about eight knots an 
hour. Under these circumstances the Polcevera, 
which had been observed by those on board the 
Seaton from the time when she firs t came into 
sight on the Seaton’s starboard quarter, had over
taken and was passing the Seaton on the latter’s 
starboard side, and at such a distance and in such 
a direction as to have done so in safety, when sud
denly and without any warning, the helm of the 
Polcevera was improperly starboarded, and she 
attempted to cross the bows of the Seaton from 
starboard to port, rendering thereby a collision 
inevitable. The helm of the Seaton was at once 
hard-a starboarded, and her engines were stopped 
and reversed fu ll speed, and the Polcevera was 
loudly hailed, but she kept on and struck the 
Seaton on the starboard bow w ith her own port 
side amidships, doing her damage.

Nov. 2.—The action came on for tr ia l on viva  
voce and documentary evidence.

The following of the Regulations for Preventing 
Collisions at Sea were referred to during the 
argum ent:

Regulations of 1863, art. 17:
Every vessel overtaking any other vessel shall keep 

out of the way of the last-mentioned vessel.
Regulations of 1880, arts. 16 and 20:

. i ' R fwo ships under steam are crossing so as to 
involve risk of collision, the ship which has the other on 
her own starboard side shall keep out of the way of the 
other. J

[A dm .

20. Notwithstanding anything contained in any preced
ing article, every ship, whether a sailing ship or a steam
ship, shall keep out of the way of the overtaken ship.

W. O. F . Ph illim ore , w ith  him W. B . Kennedy, 
for the plaintiffs.— Although the Polcevera was 
originally an overtaking ship, she had for a con
siderable period of time before the collision 
v irtua lly  overtaken the Seaton. In  this state of 
affairs she, at the distance of from three to four 
miles, and in the ordinary course of navigation, 
starboards. The Polcevera and the Seaton, then, 
are at a distance of over three miles on in te r
secting courses, and hence i t  was the duty of the 
Seaton, under art. 16 of the Regulations for Prevent
ing Collisions at Sea, she having the Polcevera on 
her starboard side, to have kept out of the way. 
[B utt. J.— Is that so? Artic le 17 of the Regula
tions fo r Preventing Collisions of 1863 seems to 
have le ft a doubt in  some cases as to the relative 
duties of ships, one of which is both overtaking 
and crossing at the same time. To remove such 
doubt art. 20 of the Regulations of 1880 was 
passed. And as th is la tter regulation is the one 
in force, i t  is the overtaking and not the crossing 
rule that is to prevail where there is any doubt. 
Now, the Polcevera was clearly an overtaking 
ship, though i t  is quite true she may have been at 
the same time a crossing one. A  vessel may be 
both overtaking and crossing, as when she is on 
an intersecting course, and is also overtaking the 
other vessel.] In  this case the Polcevera had 
ceased to be an overtaking ship at the time where 
she was put on a course to cross the Seaton. I t  
would be unreasonable to contend that because a 
vessel was at some remote period of time abaft 
the beam of another, the overtaking rule is 
to continue to apply un til the overtaking ship has 
passed the other, w ithout any regard to the 
lateral distance between the two vessels :

The Cayuga, 14 Wallace (Amer.) 270. (a)
The opinion expressed by Brett, L .J., in  The 
Franconia  (3 Asp. Mar. Law Cas. 295; L . Rep. 
2 P. Div. 8 ; 35 L. T. Rep. N . S. 721), to the effect * 14

(a) The head-note to this case, which was decided by 
the Supreme Court of the United States in 1871, is as 
follows:—“  Although where two steamships are running in 
the same direction—the ship astern sailing faster than 
the ship ahead—the ship astern is in general bound to 
adopt the necessary precautions to avoid a oollision, the 
rule does not in general apply in a case where the ships 
are running on intersecting lines and the faster sailer is 
thus coming up. In such a case the 14th article 
governs, and the ship which has the other on her own 
starboard side must keep out of the way.”  The article
14 referred to is in terms identical with article 1G of our 
present Regulations for Preventing Collisions. The 
reasoning of the learned judge (Clifford, J.) seems to be 
that there may be many cases of one ship overtaking and 
crossing another where the necessity for precaution only 
arises when the two ships are abreast of one another. 
In  other words, there is no necessity for the application 
of the Regulations for Preventing Collisions until the 
overtaking ship has ceased to be an overtaking ship. 
The question of overtaking is then a thing of the past" 
and the crossing rule is to be applied. I t  should be 
remembered that this cast was decided in 1871 prior to 
the operation of the present rules. But even so, there 
seem grave objections to this decision. In the first place 
there is introduced in all cases a difficult question as to 
the exact bearings of the vessels at the time when pre
cautions first become necessary. And further, neither 
vessel would know until the last moment what her duty 
was or what course the other vessel proposed to adopt. 
M r Justice B u tt’s decision, on the other hand, lays down 
a clear rule applicable to all oases, and so prevents any 
chance of vacillation, a course productive of so many 
collisions.—E d.
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tha t where two steamships are on converging 
courses, but one abaft the beam of the other and 
going at a greater speed than the other, they are 
not to be treated as crossing ships, was much 
doubted by the Court of Appeal in  the later 
case of the Peclcforton Castle (3 Asp. Mar. Law 
Cas. 533; 37 L. T. Rep. N. S. 316; L . Rep. 3 P. 
D iv. 11).

H a ll, Q.C, (w ith him T. T. B uckn ill) , for the 
defendants, was not called upon.

B utt, J.—I t  seems to me and the Elder 
Brethren that this is a very clear case. These 
two vessels were originally steering pre tty  nearly 
parallel courses, and i f  they had kept on the same 
courses there would have been no danger. B u t a 
new state of things is brought about by a 
manoeuvre at some time or other on the part of 
the Polcevera, which instead of continuing her 
course alters considerably to the south. By so 
doing she assumes a course, which, i f  she be the 
quicker ship, w ill cause her to intersect the 
course of the other vessel. In  other Words she 
starboards her helm, so as to throw herself across 
the bows of the Seaton. Now what is her answer 
to th is charge ? I  confess I  do not understand her 
alleged justification. I t  does not, however, follow 
from this that she is wholly to blame. The 
plaintiffs allege that when the ships were 
approaching one another, the Seaton was seen to 
port, and they say that that was the cause of the 
collision. There is evidence on the ir part that 
the Seaton did port, bu t i t  does not affect my 
judgment, for I  th ink  the evidence is clear enough 
that the position of great and imminent danger 
was brought about by the original starboarding of 
the Polcevera. I  hold that the la tter was an 
overtaking ship, and that she threw herself 
across the bows of the English ship, and is there
fore, for the reasons I  have given during the 
argument, in  fault fo r this collision.

Solicitors for the plaintiffs, Ingledew and Ince, 
agents fo r Ingledew, Ince, and Vacheli.

Solicitorsforthedefendants, T urnbu ll, T i l ly ,and 
M ousir.

Tuesday, Nov. 27, 1883.
(Before B utt, J., assisted by T r in ity  M asters.)

T he  B eryl, (a)

Collision;—Crossing ships— Regulations fo r  P re
venting Collisions at Sea, Arts. 16, 18, 22.

The steamships A . and B. were on courses crossing 
one another at r ig h t angles, the A. having the 
other on her starboard hand. As they approached 
one another the B., seeing the A. was taking no 
steps to keep out o f the way, a t a distance o f fro m  
a quarter to h a lf  a mile, eased her engines and 
whistled.

As they got nearer, the A. s t i l l  not a ltering her 
course, the engines o f the B . were stopped and 
reversed f u l l  speed astern, hut the vessels came 
in to  collision.

I t  was admitted that the A. was to blame, but i t  
was contended by the A. that the B. was also to 
blame fo r  not stopping and reversing when she 
f ir s t  saw there was r isk  o f collision and that the 
A. was not getting out o f her way.

Held, that, although i t  was the duty o f the B . to 
keep her course, i t  was s t ill her du ly  to stop and

V ol. V., N.S.

(a) Reported by !J. P. A spinall and F. W . Baikes, Esqrs.,
Barristers-at-Law.

reverse in  due time, and that, under the circum
stances, she had stopped and reversed in  due 
time, and that the A. was alone to blame fo r  the 
collision.

T his  was an action in  rem, brought by  the owners 
of the steamship Abeona against the owners o f 
the  steamship B ery l to recover damages occasioned 
by a collision between the tw o vessels on the 10th 
Sept. 1883. The defendants counter-claimed.

The material facts alleged on behalf of the 
plaintiffs were as follows :—Shortly before 11,30 
p.m. on the 10th Sept, the Abeona, on a voyage 
from Rotterdam ta Sunderland, was in  the N orth  
Sea, steering north-east, and making about seven 
and a half knots an hour. H er regulation lights 
were duly exhibited and burning, and a good look
out was being kept on board her. In  these c ir
cumstances those on board the Abeona saw the 
masthead lig h t of the B e ry l about two miles off, 
and bearing about abeam on the starboard side. 
Shortly afterwards the green and red lights were 
seen. The Abeona kept on, expecting the Bery l 
would pass astern ; but the B ery l ported her helm 
aud shut out her green lig h t and caused danger 
of collision, coming on at a great rate. The 
engines of the Abeona were thereupon stopped 
and reversed fu ll speed, and her helm was pu t 
hard-a-starboard; but the B ery l w ith her stem and 
port bow struck the Abeona on the starboard fore- 
rigging, doing her so much damage that she sank 
in  a few minutes. The plaintiffs (in te r a lia )  
charged the defendants w ith neglect of art. 18 of 
the Regulations for Preventing Collisions at Sea.

The facts alleged on behalf of the defendants were 
as fo llows:—A t the place aforesaid the B ery l, 
on a voyage from W yburg to London, was steering 
south-west by south, and making about eight 
knots an hour, when those on board of her observed 
at a distance of about four miles, the masthead 
lig h t of the Abeona bearing about three points on 
the ir port bow. Shortly afterwards the green lig h t 
became visible. The Bery l was kept on her course, 
but the Abeona, instead of keeping out of the way 
of the Beryl, approached, and although the whistle 
of the B ery l war twice blown, and her engines 
were eased, and when a collision became imminent 
were stopped and reversed fu ll speed astern, the 
Abeona w ith her starboard bow struck the stem 
and port bow of the Beryl, doing her considerable 
damage.

The action came on fo r hearing on Nov. 27 
before the judge, assisted by T rin ity  Masters. 
A t  the close of the p la intiffs ’ case, the judge 
having intimated that he was unable to accept the 
evidence of the plaintiffs, and considered the 
Abeona to be to blame, the plaintiffs’ counsel 
admitted that the Abeona was in  fault, but con
tended that the B ery l was gu ilty  of contributory 
negligence in not stopping and reversing her 
engines in  due time.

I t  was proved that, when the vessels were distant 
from one another between a quarter and half a mile, 
the B ery l whistled and eased her engines, and s till 
seeing the Abeona kept her course, stopped, and 
reversed her engines fu ll speed astern.

H a ll,  Q.C. (w ith him W. G .F. P h illim ore ) fo r the 
plaintiffs.—The house of Lords has laid down in  
the most emphatic terms the duty of s tric tly  and 
immediately complying w ith the Regulations fo r 
Preventing Collisions at Sea :

The Khedive, 4 Asp. Mar. Cas. 360; 43 L. T. Rap.
N. S. 610; L. Rep. 5 App. Cas. 876.

O
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In  this case the Beryl has admittedly failed to 
comply with art. 18. Her duty was, the moment 
there was danger of collision, to Btop and reverse. 
A l l  Bhe does is to ease, and only stops and 
reverses when a collision is inevitable. By so 
acting she has infringed the rule.

Myburgh, Q.C. (w ith him Kennedy) for the 
defendants.—The navigation of the B ery l was 
most careful, and stric tly  in accordance w ith  the 
Regulations for Preventing Collisions. Her duty 
under art. 22, by which she is bound when she first 
sees the A beona, is to keep hor course. This she 
does, at the same time easing her speed. She has 
a r ig h t to assume that the Abeona w ill keep out 
of her way. The moment she sees that the Abeona 
is determined to neglect that duty, she at once, in 
compliance w ith  art. 18, stops and reverses fu ll 
speed astern.

The Regulations for Preventing Collisions at 
Sea referred to in  the argument are as follows :

18. Every steamship, when approaching another ship 
so as to involve risk of oollision, shall slaoken her speed, 
or stop and reverse i f  necessary.

22. Where by the above rules one or two ships is to 
keep out of the way, the other shall keep her course.

B utt, J.—In  this case we see no difficulty in 
finding the Abeona solely to blame. The plaintiffs’ 
counsel having admitted the Abeona to  be in  fault, 
has argued that the B ery l was also to blame for 
not easing or stopping and reversing in  due time. 
Discarding the evidence from the Abeona, which 
1 do not accept, i t  seems that these vessels were 
on crossing courses at about r igh t angles, the 
B ery l being on the starboard side of the Abeona. 
I t  was therefore the duty of the Abeona, in  accor
dance w ith art. 16 ot the Regulations for Pre
venting Collisions at Sea, to keep out of the way 
of the B ery l, and the corresponding duty of the 
Bery l, under art. 22, to keep her course. Now, 
what happens P The plaintiffs admit that the 
B ery l kept her course, but i t  is said that she kept 
i t  too long. In  other words, the counsel for the 
plaintiffs contended that, though art. 22 was 
applicable, yet she should not have disregarded 
art. 18, and that, in  accordance w ith  the latter 
article, she should have stopped and reversed. 
I  agree that art. 22 is not to  override art. 18, and 
tha t in  the position in which these ships were 
placed both articles must be considered to be 
applicable.

Now, how are the facts P These two vessels 
being at some considerable distance from one 
another, those on the Beryl, seeing the Abeona 
is keeping her course, whistle, and soon 
after whistle a second time. Thereupon the 
engines of the B ery l are eased, and this is done 
from a quarter to half a m ile distant from the 
Abeona. The master of the Beryl had thought 
tha t the Abeona would port her helm and go under 
his stern, and he acts r ig h tly  in  keeping on for 
some time, in  order to give the Abeona the oppor
tu n ity  of so doing, because, i f  she had done so in 
proper time, the speed of the Abeona would have 
assisted this manoeuvre. I t  was the duty of the 
master of the B ery l to suppose that the Abeona 
would act in accordance w ith the regulations for 
preventing collisions, and it  was not for him to 
suppose that those in command of the Abeona 
would disobey the article of the regulations by 
which they were bound. But when at a distance 
o f from a quarter to half a mile the master of the 
B ery l found that the Abeona was not keeping out

of his way, the engines of the B ery l were eased. 
I f  the Abeona had not then also eased, no collision 
even then would have occurred, because the relative 
positions of the vessels were such that, i f  the 
Abeona had then kept on, she would have passed 
clear. But by easing she counteracted the B ery l’s 
manoeuvre. Then the B ery l stopped and reversed 
her engines when close to the Abeona, as did the 
la tter ; but i t  was too late, and a collision occurred. 
I  am therefore clearly of opinion that from firs t 
to last the navigation of the Abeona was reckless 
and wrong; and, on the other hand, that the 
B ery l was properly navigated in  accordance w ith  
the regulations.

Solicitors for the plaintiffs, Ingledew  and Ince.
Solicitors for the defendants, Cooper and Co.

Wednesday, Dec. 12,1883.
(Before B utt, J.)

T he T yne Steam Shipping  Company L im ited  v .
B r itish  Shipowners Company L im ite d .

T he W arkworth. (a)
L im ita tio n  o f lia b ility  — Collis ion  —■ Defeat in  

machinery — Im proper navigation  — The M er
chant Shipp ing Act Amendment Act 1862 (25 Sc 26 
Viet. c. 63), s. 54.

Where a ship is held liable fo r  a  collision caused by 
a defect in  her machinery, and such defect is due 
not to the master or crew, but to the negligence or 
default o f other persons who are employed by 
the shipowner to repa ir the m achinery on shore 
before the commencement o f the voyage, and  

f o r  the purposes o f the voyage, the collision is  
nevertheless occasioned by “ im proper nav iga tion”  
w ith in  the meaning o f sect. 54, sub-sect. 4 o f the 
Merchant Shipping Act Amendment Act 1862 
(25 26 Viet. c. 63), so as to entitle the owner
to l im it  his lia b ility  under the provisions o f that 
Act.

I n  an action fo r  lim ita tio n  o f lia b ility , where the 
defendants raised an issue which was decided 
against them,the Court ordered the p la in tiffs  to pay 
a ll the costs o f the action, except the costs in c i
dental to the ra is ing  o f such issue, as to which  
each p a rty  was to pay his own costs.

T his was an action for lim itation of liab ility  
brought by the Tyne Steam Shipping Company 
Lim ited, the owners of the screw steamship W ark
worth, against the owners of the vessel B rit is h  
Enterprise.

The collision in  consequence of which this 
action was instituted occurred on the 17th A p ril
1883. A t the time of the collision the B rit is h  
Enterprise way ly ing in the river Tyne moored at 
buoys taking in cargo. The persons in charge of 
the W arkworth, which was steered by a steam
steering apparatus, saw the B ritish  Enterprise in 
due time and took proper steps to keep out of her 
way. Owing, however, to a defect in  the steering 
apparatus, the W arkworth  failed to answer her 
helm, and came into collision w ith the B rit is h  
Enterprise  which shortly afterwards sank. An 
action was thereupon instituted by the owners of 
the B rit is h  Enterprise against the Warkioorth. 
The defendants pleaded inevitable accident.

On the 29th June 1883 the damage action was 
tried before S ir James Hannen, and i t  was proved

(a) Reported by J. P. A spinall and P. W. E aikes Esqrs.,
Barristers-at-Law.
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that the steering apparatus had been inspected at 
Rotterdam six months before the collision, that 
the cause of the defect was the using of an im 
proper pin which came out of its place in  the 
apparatus, that the pin in question had been lost 
subsequently to the collision, and that i t  was not 
the duty of the ship’s engineer to overhaul the 
apparatus,

S ir James H annen  found the Warlcworth solely 
to blame, and delivered the following judgm ent:— 
The defendants lie under insuperable difficulties in 
the case probably from the negligence of some 
one or other, because they have unfortunately 
allowed the pin, the a ll important object in  this 
transaction, to be lost, and therefore we are unable 
to see what its nature was, and to judge whether 
there was any impropriety in  its  use, and then to 
endeavour to ascertain to whom the use of i t  is to 
be attributed. But there is also another d ifficu lty 
which the defendants have made, tha t is, that 
while they take credit for having had an inspec
tion during the period that this vessel has been in 
the ir possession, they have not given us any 
evidence of the result of that inspection. We are 
le ft therefore to conjecture, i t  iB a misfortune of 
course of employers that they are responsible for 
the acts of those whom they employ, although 
they themselves may have done a ll that is right. 
O f course I  have nothing to say against the defen
dants themselves, but they are responsible for 
those whom they employ. The evidence in this 
case lies in  a very narrow compass. A  proper 
steering gear of well recognised and approved 
principles was adopted, and the maker of that 
apparatus has been called, and he has told us that 
he has d istinct recollection of this particular pin, 
and i t  is not merely because i t  is his practice to 
make use of a particular kind of pin, but he recol
lects in th is particular instance a sp lit p in was 
used for the purpose of keeping this nu t in  its 
place. I t  is obvious tha t a ll things must 
wear out and that there must be therefore an 
inspection from time to time to guard againBt 
something unforeseen taking place. The first 
question in  the case no doubt is, whether or not 
there has been an inspection at a sufficiently 
short series of intervals—-on this the evidence 
stands th u s ; One gentleman has said that he 
th inks that an apparatus of this kind should be 
inspected every two months. The master himself 
says that he thinks there should be an inspection 
every six months. A n  inspection took place at 
Rotterdam six months before the collision. I f  
that is so, so far as the period would go, the 
evidence of M r. N icholl would tend to establish 
tha t there was a sufficient time. O f course the 
inspection cannot be ¡taking place every week or 
every fortn ight, the same as there is of the gear 
on the deck, but I  certainly myself am disposed 
to  th ink, and the T rin ity  Brethren who assist 
me are also of opinion, that the inspection ought 
to  take place more frequently than once in  six 
months. But I  do not propose to rest my decision 
upon that, but I  rest i t  upon these grounds: I t  
being proved that there was a sp lit pin in 
originally, the pin having now being lost, and the 
evidence of the only person who speaks to the 
condition of that pin before i t  was lost being that 
i t  was not, so far as he recollected, a split pin, 
coupled w ith  the fact tha t there was a taking off 
of the cover, and inspection at Rotterdam, leads 
me to the inference that from some cause or other

the original and proper pin had been taken out 
and an improper pin had been put in, and that 
th is has been the cause of the accident. That 
being my view, I  th ink the defence is not 
established, and tha t the plaintiffs are entitled 
to recover.

Dec. 12.—The lim ita tion  of lia b ility  action now 
came on for hearing.

The evidence in  the damage action was p u tin  and 
two witnesses were called on behalf of the plaintiffs 
the owners of the W arkworth, to prove that i t  was 
the duty of the ship’s engineer to look to the 
steering apparatus when the ship was away from  
her home port, although at the hearing of the 
damage action their own ship’s engineer had stated 
i t  was not his du ty to do so.

The 54th section of the Merchant Shipping 
A ct 1862, on which the argum ent turned, is as 
follows :—

The owners of any ship, whether B ritish  or foreign, 
shall not in oases where all or any of the following 
events ooour without their actual fau lt or p riv ity  ; (that 
is to say) :

(1) Where any loss of life or personal in jury is caused
to any person being oarried in sboh ship :

(2) Where any damage or loss is caused to any goods,
merchandise, or other things whatsoever on 
board any such ship :

(3) Where any loss of life or personal in ju ry  is by
reason of the improper navigation of such ship 
as aforesaid caused to any person carried in any 
other ship or boat:

(4) Where any loss or damage is by reason of the
improper navigation of such ship as aforesaid 
caused to any other ship or boat, or to any goods, 
merchandise, or other things whatsoeveron board 
any other ship or boat:

be answerable in  damages in respect of loss of life or 
personal in jury, either alone or together w ith loss or 
damage, to ships, boats, goods, merchandise, or other 
things to an aggregate amount exceeding fifteen pounds 
for each ton of their ship’s tonnage; nor in respect of 
loss or damage to ships, goods, merchandise or other 
things, whether there be in addition loss of life or 
personal in jury or not, to an aggregate amount exceed
ing eight pounds for each ton of the ship’s tonnage; such 
tonnage to be the registered tonnage in the case of sailing 
ships, and in the case of steamships the gross tonnage 
without deduction on account of engine room.

F in la y > Q.C. and Barnes for the plaintiffs, the 
owners of the W arkworth .—The words “  improper 
navigation ”  cover a case like  the present. The 
meaning of these words has already been con
sidered in  Good v. The London Steamship Owners 
M u tu a l Protection Association (L. Rep. 6 C. P. 563), 
where i t  was held that a loss occasioned in  con
sequence of a steam-cock being le ft open was a 
loss w ith in  the meaning of these words. I f  th is 
defect in  the steering apparatus had been due to 
the ship’s engineer, the collision would clearly 
have been due to “  improper navigation.”  Can i t  
make any difference i f  i t  is due to a marine 
engineer, who is equally a servant of the owners P 
Whatever be the s tric t technical meaning of 
navigation, the Legislature never meant to exclude 
such a case as the present from the operation of 
the statute.

Webster, Q.C. and W. G. F . P h illim ore  for the 
defendants.—The contention of the plaintiffs 
amounts to this, that improper construction is 
improper navigation. P rim d  facie  improper 
navigation is the negligent government of the 
ship by her master and crew, and inasmuch as 
this is a statute which confers a privilege on a 
wrongdoer at the expense of an innocent sufferer,
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the words of the statute must be construed s tr ic tly  
and in no way strained to embrace a state of 
circumstances not clearly w ith in  the ir meaning :

The Ettriclc (sub nomine Prehn v. Bailey), 4 Asp.
Mar. Law Cas. 465 ; 45 L. T. Eep. N. S. 399;
L. Eep. 6 P. Div. 127 ;

The Andalusian, 4 Asp. Mar. Law Cas. 22; 39 L. T.
Eep. N. S. 204 ; L. Eep. 3 P. Div. 182;

Gale Y. Laurie, 5 B. & Cr. 156 ;
Chapman v. Royal Netherlands Steam Navigation

Company, 4 Asp. Mar. Law Cas. 107; 40 L. T.
Eep. N. S. 433 ; L. Eep. 4 P. D ir. 157.

Y et the plaintiffs are here seeking to say that the 
improper act of a marine engineer before the 
voyage commences brings this case w ith in the 
meaning of “  improper navigation.”  In  Steel v. 
The State L ine  Steamship Company (3 Asp. Mar. 
Law Cas. 516 ; 37 L. T. Eep. N. S. 333 ; L . Eep. 
3 App. Cas. 72), although one of the exceptions in 
the b ill of lading was damage caused by naviga
tion, the House of Lords held that all the excep
tions must be taken to.refer to a period subsequent 
to the sailing of the ship. I f  so, the neglect of the 
marine engineer before the ship sails cannot come 
w ith in  the meaning of “  improper navigation.”  

F in la y , Q.C. in  reply.—In  Steel v. The State 
L in e  Steamship Company, the House of Lords did 
not decide that navigation was confined to the 
action of the master and crew after the ship had 
sailed. W hat they did decide was that the parties 
to the contract contained in the b ill of lading 
meant the exceptions to apply only to a period sub
sequent to the sailing of the ship. In  other words, 
the ir Lordships decided what was the intention of 
the parties, and not the meaning of navigation.

B utt, J.—This is an important case, and a case 
involving a very considerable difficulty. I  th ink  i t  
being pretty certain that whatever way I  decide, 
i t  w ill go to the Court of Appeal, I  therefore do not 
see that anything would be gained by my reserv
ing  judgment. In  the firs t place I  do not agree 
w ith  what has been said in  disparagement of the 
Acts allowing lim itation of liab ility . I  do not 
agree that they are anything but valuable Acts of 
Parliament, and I  do not agree w ith the conten
tion that, because they are said to interfere w ith  
what have been called common law rights, they are 
therefore to be construed differently to other 
statutes. In  approaching this particular statute i t  
seems to me that the intention of the Legislature 
in  all these Acts of Parliament has been to relieve 
shipowners from the liab ility  caused by the negli
gent acts of the ir servants. When I  say relieve 
them from the ir liab ility , I'd o  not mean altogether 
but to some extent only. P rim d  facie  I  do not 
see why the amount of re lie f should be lim ited to 
a case in  which damage has occurred through the 
negligence of the master and crew, and why the 
A ct should not apply to the negligence of persons 
other than the master and crew employed by the 
shipowner to attend to the ship in preparation for 
the voyage, as for example, a marine engineer, 
employed while the ship is in port to overhaul 
the machinery. I t  seems to me that this conclu
sion is strengthened by the wording of the two 
firs t sub-sections which omit the words “  improper 
navigation,”  and allow lim itation of liab ility  gene
ra lly  where the loss occurs w ithout the actual 
fau lt or p riv ity  of the owners. I t  Beems to me 
that th is shows an intention to relieve the ship
owner in all cases where damage has been caused 
by the negligence of his servants, and he himself 
has not been to blame. B ut i t  is said tha t m ight

be a ll very well i f  i t  were not for the positive 
wording of the sub-section in  question, and that in 
this particular case i t  is sub-sect 4 which applies, 
and that sub-section prevents lim ita tion  of lia
b ility  from applying, except in  a case where the 
loss or damage is by reason of the “  improper 
navigation ”  of such ship. I t  is said that 
“  improper navigation ”  cannot be made to 
include anything other than the negligence of 
the master and crew in the course of the voyage. 
P rim d  facie i t  would seem to me improper navi
gation fo r a steamship to run in to a vessel at 
anchor. Improper navigation in  such a case may 
be, for example, caused by the negligence of the 
persons in charge of the ship, or by improper load
ing of the stevedore; but, assuming a case in  which 
the ship is so negligently loaded by the stevedore 
tha t i t  is found after the voyage has commenced, 
and too late to remedy it, that the vessel w ill not 
answer her helm, and she runs into another vessel 
through no fault of the master or crew, I  confess 
I  do not see why that is not improper navigation. 
I  suggested during the course of the argument 
other possible states of circumstances, as where 
persons at the order of the shipowner supply 
improper coals to the ship, and the engineers are 
unable to keep steam in  their boilers, and in  
consequence a collision occurs. W hy is not that 
“  improper navigation ? ”  The words “  improper 
navigation ”  do not necessarily exclude tha t state 
of circumstances.

Let us now suppose that an accident has 
occurred from the fa lling  out of such a pin 
as in the present case, and that that pin has 
been put in  by the chief engineer during the 
course of the voyage. I t  would not be contended 
that that was not “  improper navigation.”  Le t 
us now go a step further, and suppose that the 
ship’s engineer had put the pin in  while in  port an 
hour before the ship started on her voyage. Could 
i t  be said then that the collision was not caused by 
improper navigation ? How, suppose that while 
the ship is in port a marine engineer is sent by 
the owners to overhaul the machinery, and he, in 
the ordinary course of his business, puts in the 
pin. W hy would that be less improper naviga
tion i f  i t  be put in  by the marine engineer than 
by the Bhip’s engineer P I  therefore have a strong 
feeling tha t this case is w ith in  the intention of 
the Act, and feeling that, I  do not hesitate to say 
I  feel strengthened in refusing any interpretation 
of the A c t which would thw art tha t object. I  
therefore come to the conclusion that I  am not 
prevented from saying that there has heen a loss 
by reason of the improper navigation of this ship, 
and I  am of opinion tka t th is A c t applies. I  
accordingly grant a decree for the plaintiffs in  the 
terms prayed for.

Barnes.— I t  is submitted that, as the defendants 
have failed to establish the issue they have raised, 
the plaintiffs are entitled to costs :

The Empusa, L. Eep. 5 P. Div. 6 ; 4 Asp. Mar. Law 
Cas. 185; 41 L. T. Eep. N. S. 333.

B utt, J.—I t  being the ordinary practice of the 
court to order the plaintiffs in these actions to 
pay all the costs, I  shall order them to pay all the 
costs of the action, less the costs incidental to the 
raising of this issue, as to which each party is to 
pay his own.

Solicitors for the plaintiffs, T. Cooper and Co.
Solicitors for the defendants, Gregory, Rowcliffes, 

and Co,
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Tuesday, Dec. 18, 1883.
(Before B utt, J.).

T he Spbro E xpecto. (a)
Collision — Practice—Default action in  rem .— 

M otion fo r  judgm ent— Order X X V I I . ,  r . 11.
As under Order X I I I . ,  r. 12, default actions in  rem 

are to proceed as i f  the defendant had appeared, 
Order X X V I I . ,  r. 11, as to setting down an  
action on m otion fo r  judgm ent where the defen
dant makes default in  p leading applies to such 
actions and judgments therein is to he obtained 
under the provisions o f tha t rule.

Where in  an action in  rem fo r  collision the defen
dant makes default, the p la in t if f  should on 
moving fo r  judgm ent, support his claim  by 
affidavit.

T his was a motion under Order X X V I I . ,  r. 11, 
by the plaintiffs, in an undefended damage action 
in  rem, asking the court to “  pronounce for the 
p la in tiffs ’ claim for damage, and to condemn the 
vessel Bpero Expecto in the said damage and in 
costs, and to refer the said claim to the registrar, 
assisted (if necessary) by one merchant, to report 
the amount thereof, and to order the said vessel 
to be appraised and sold.”

The action was instituted on the 16th Oct. 1883, 
by the owners of the fishing lugger Undine against 
the French fishing smack Bpero Expecto, in  con
sequence of the latter vessel having sailed into 
the fishing nets of the Undine, which were, in 
consequence, lost.

The w rit was served on the Spero Expecto on 
the 10th Nov. No appearance was entered by or 
on behalf of the defendants. The p la intiffs ’ pre
lim inary act and statement of claim were filed in 
the registry on the 24th Nov. Affidavits verifying 
the statement of claim, and as to service of w rit, 
were also filed.

W. G. F . P h illim ore , for the plaintiffs, in  support 
of the motion.—As no appearance has been entered 
by the defendants, the plaintiffs, under the pro
visions of Order X I I I . ,  r. 12, have filed an affidavit 
o f service and a statement of claim. That 
being done, the same rule says the action may 
proceed as i f  the defendant had appeared. 
The plaintiffs, therefore, under Order X X V II . ,  
r. 11, have set down the action on motion 
for judgment. That order empowers the plain
t i f f  in  certain actions where the defendant 
makes default to set down the action on motion 
fo r judgment, and appears to apply to an 
A dm ira lty  action in  rem. [B utt, J.—I  see that 
by Order X L ., r. 1, i t  is provided generally that, 
unless otherwise provided, the judgment of the 
court shall be obtained by motion. What do you 
say as to the application of that rule P] That 
order does not s tr ic tly  apply to the circumstances 
of the plaintiffs’ case, whereas the one under 
which they are moving does. In  support of the 
allegations in the statement of claim we have 
affidavits. [B utt, J.—Are affidavits necessary ?] 
S ir Robert Phillimore considered them to be so : 

The Sfactoria, 35 L. T. Rep. N. S. 431; 3 Asp. Mar.
Law Cas. 271 ; L. Rep. 2 P. Div. 3.

Moreover, Order X X X V II . ,  r. 2. provides that in  
default actions in  rem evidence may be given by 
affidavit. That appears to bear out S ir R. Ph illi- 
more’s view. [B utt, J.—Yes, I  th ink  that rule 
makes i t  clear.]

(a) Reported by J. P. A spinall and P. W . Baikes, Esqrs.,
Harris ters-at-Law.

[A dm .

B utt, J. accordingly gave judgm ent fo r  the 
p la in tiffs , w ith  a reference to the reg is trar, assisted 
by one merchant.

Solicitors for the p la in tiffs, P ritcha rd  and Sons.

Jan. 11, 12, and  22,1884.

(Before S ir J ames H annen assisted by  T rin ity  
M asters.)

T he Cam ellia .

Salvage—Ineffectual attempts—B ig h t to aw ard— 
Costs.

Where a vessel engaged in  rendering salvage 
services is compelled in  consequence o f the nature 
o f her cargo to abandon the service before i t  is 
completed, she is not deprived o f her r ig h t to 
reward i f  by the services already rendered she 
has brought the vessel she is assisting fro m  a 
position o f danger into a position  o f comparative 
safety, and the vessel is u ltim a te ly  saved.

T his was an action for salvage in s titu ted  by the 
owners, master, and crew of the steamship 
V ictoria  against the owners o f the steamship 
Camellia, her cargo and fre igh t.

The services consisted in tow ing the Camellia, 
which was found in the A tlan tic  Ocean by the Vic
toria , disabled and fly ing signals of distress, a dis
tance of about eighty-five miles. The hawser then 
parted, and, although the master of the Camellia  
was desirous of the towing being continued, the 
master of the Victoria, considering that by 
attempting to do so he would endanger his own 
cargo, and also being of opinion that by his past 
services the Cam ellia  had been put into a safe 
position to continue her voyage under sail, he 
determined to cease rendering further assistance. 
The Camellia was ultim ately towed into Queens
town by a tug  which had been sent out in  search 
of her. The defendants (in te r a lia ) pleaded that 
the salvors by abandoning tho Cam ellia  had 
forfeited all claim to salvage. The further facts 
of the case appear in  the judgment of the court.

Jan. 11.—The action now came on fo r hearing 
on documentary and viva voce evidence before S ir 
J. Hannen assisted by T rin ity  Masters.

Cohen, Q.O. (w ith him French) for the plaintiffs, 
—The plaintiff's have rendered salvage services, 
and are entitled to a substantial reward in respect 
of them. The salvors abandoned the Cam ellia  
because they could not have continued the ir 
services without endangering their cargo, and 
because, when they le ft the Camellia, she by their 
services had been brought into such a position 
that she was able in safety to continue her voyage 
w ithout further assistance. I t  has never been 
laid down that where salvors, after they have 
rendered substantial assistance, discontinue doing 
so out of consideration for the safety of the ir 
own ship, and in the bona fide  belief that the 
other ship has been put into a position of con
tinu ing her voyage in  safety, are to be deprived of 
all reward. Moreover, salvage has been awarded 
by this court to salvors whose efforts have proved 
ineffectual:

The Undaunted, 2 L. T. Rep. N.S. 520 ; Lush. 90;
The Melpomene, 2 Asp. Mar. Law Cas. 122; 29 

L. T. Rep. N. S. 405 ; L. Rep. 4 Adm. & Eco. 129. 
I t  is to be remembered that the present services

(a) Reported b y  J. P . A s p iu a e l  and F. W . B a ik e s , Esqrs., 
Barristers-at-Law,
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did in  fact contribute to the ultimate safety of the 
ship, inasmuch as she was towed a considerable 
distance on her course, and nearer to the tug sent 
for her.

D r. P liillim o re  (w ith him Kennedy) fo r the 
defendants.—The plaintiffs in  this case have 
rendered no salvage services. Neither The 
Undaunted (■ubi sup.) nor The Melpomene (ub i 
sup.) is in point. In  The Undaunted the services, 
although ineffectual, were performed under an 
agreement between the salvors and the mastor of 
the salved ship. Again in  The Melpomene 
(ub i sup.) the salvors went out in  answer to signals 
of distress, and were only prevented from render
ing  services by causes over which they had no 
control. In  the present case there is a voluntary 
abandonment of the Camellia, and, as the defen
dants submit, an improper one. Hence on the 
authorities, these plaintiffs can have no claim to 
salvage :

The JE. 77., I  Spinks, 63 ;
The Edward Hawkins, Lush. 515;
The Nellie, 2 Asp. Mar. Law Gas. 142; 29 L. T. Eep.

N. S. 516;
The Killeena, 4 Asp. Mar. Law Gas. 472 ; 45 L. T.

Eep. N. S. 621; L. Eep. 6P. D ir. 193 ;
The Tan Yean, 5 Asp. Mar. Law Cas. 135 ; 49 L. T.

Eep. N. S. 187; L. Eep. 8 P. Div. 147.

Cohen, Q.C. in  reply. Cur. adv. vult.
Jan. 22.— Sir J ames H ahnen .—The material 

facts of th is case are as follows : The Camellia, an 
iron screw steamship of 880 tons register, rigged 
as a two-masted schooner, w ith a crew of twenty 
hands all told, le ft Baltimore on the 11th June 1883, 
on a voyage to Londonderry. The value of the ship, 
cargo, and fre ight was 23,419Z. Onthe25th Junethe 
ta il of the propeller shaft broke, and the propeller 
became useless. The Camellia proceeded under 
canvas u n til the 30th June, by which time she had 
sailed 126 miles to the eastward, and had reached 
lat. 49° 29' N., long. 21° 20' W ., when she fell in 
w ith  the Victoria. The V ictoria  was a steamship 
of 3989 tons gross, 2449 nett, w ith engines of 400 
horso-power, and a crew of fifty -fou r hands all 
told, on a voyage from Boston to Liverpool. She 
had on board a cargo of 616 cattle, 2752 sheep, 
besides dead meat, and a general cargo of Am eri
can produce. The value of the ship was 35,0001, of 
the cargo 41,536i., and freight 46921. The Camellia  
was fly ing signals of distress, and requested to be 
taken in  tow.

The firs t question in dispute is as to the condi
tion of the Camellia at this time. For the 
V ictoria  i t  is alleged that the wind was west, and 
that the Camellia was ly ing  nearly head to 
wind quite out of her course, and that her 
master was vainly try ing  to pay her head off 
to  the eastward. For the Camellia i t  is denied 
that she was ly ing nearly head to wind, or that 
her master was vainly try ing  to pay her head 
off to the eastward, and i t  is alleged that she was 
heading northward, a position in which she had 
been voluntarily placed by putting her helm to 
starboard, and backing her yards when the 
Victoria  was seen. She had jus t sp lit her fore
sail, and another was about to be bent. On this 
point I  am of opinion that the contention of the 
Cam ellia  is well founded, and that there was 
nothing to have prevented her paying off to the 
eastward again w ithout the assistance of the 
Victoria. The Victoria  took the Cam ellia  in tow 
at about 8.10 p.m. on the 30th, and continued tow

in g  u n t il 7.45 a.m. the next m orning, when the 
hawser broke. The Camellia signalled to the 
V ic to ria  to take her in tow agaiD, bu t the la tte r, 
in  consequence of the r is k  there would have been 
o f damage to the cattle and sheep in  tu rn in g  
round to connect the vessels, and seeing th a t the 
Cam ellia  was able to proceed on her voyage under 
sail, le ft her, s igna lling  th a t she would report 
her.

In  these circumstances i t  is contended onhehalf 
of the Cam ellia  that the V ic toria  rendered her 
no salvage services, and that she improperly 
abandoned the attempt to salve, and therefore 
that the suit should be dismissed. I  am of 
opinion, however, that salvage services to some 
extent were rendered. I t  is obvious that a steamer 
whose propeller is broken, though she may have 
sailing power, is subject to greater risks than she 
is in  ordinary circumstances expected to encounter. 
She is exposed for a longer time to the dangers of 
bad weather, and she is not able to beat up 
against unfavourable winds w ith the same facility  
as a vessel constructed for navigation w ith  sails 
alone. She is liable, therefore, to be driven out of 
her course i f  a change of wind should occur, and 
i t  becomes of great importance to her that the 
time and distance during which she may be 
exposed to these dangers should be shortened as 
much as possible. In  the present case the 
Camellia was towed on her course a distance of 
eighty-five miles ; but, what is of more importance, 
she was hastened on her voyage about seventy 
hours, whereas up to the time of her being taken 
in tow she was sailing only at the rate of one mile 
an hour. She was also brought from ten to 
fourteen miles to the north, and so to that extent 
nearer to her proper track from which she had 
been carried somewhere about th ir ty  miles. I  am 
advised that there was nothing in the weather 
during the towing which would indicate any d iffi
culty or danger in the course of the service. But 
i t  is contended that the V ictoria  by abandoning 
the Cam ellia  has forfeited all r ig h t to claim for 
salvage services. I  find as a fact that the V ictoria  
did not leave the Cam ellia  because she was unable 
to see that the C am ellia  was signalling to be 
again taken in tow, but because, from the nature 
of her cargo, she would have run a considerable 
risk of loss and damage to i t  by tu rn ing round to 
windward to connect the two vessels, and I  am 
advised that this was a reasonable apprehension. 
I  am also advised that, though the weather was 
worse after the towing ceased than when i t  com
menced, there was nothing in  i t  which made 
i t  unreasonable on the part of the master of the 
V ic to ria  to consider that the pam e llia  could 
proceed on her voyage under sail w ithout any 
other than that general risk which I  have referred 
to as attending any steamer which has lost her 
steam power. I  am advised and I  th ink  that 
there was no misconduct on the part of the master 
of the Victoria , and that, balancing the risk to the 
interests which were committed to his charge 
w ith that to  which the Cam ellia  was s till exposed, 
he did not act improperly in going on when the 
hawser broke.

Several cases were cited in  support of the 
defendant’s contention that the plaintiffs were 
entitled to nothing. There can be no doubt that 
services, however meritorious, which do not in  
any way contribute to the ultim ate safety of the 

.ship are not entitled to salvage reward. That
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was the case of The E dw ard H aw kins (ubi 
sup.). There the vessel taken in  tow was after 
the parting of the hawser driven away by a gale 
towards a dangerous coast, from which she was 
saved by her own anchors. The towing in  no 
way assisted her, and therefore no salvage was 
earned. On the other hand, in  The E . U. (ubi 
sup.), D r. Lushington puts the case of a vessel in 
a disabled state being brought on its way and 
then abandoned by the salvors in  consequence of 
the tempestuous weather or other circumstances, 
and afterwards being saved by other salvors. He 
says that i t  is by no means to be laid down as 
clear law that the original salvors are not entitled 
to some reward. Again, in  The E illeena  (ub i sup.), 
S ir Robert Phillimore says, “  Now, there is no 
doubt that where a set of salvors have done some 
acts which tend to the ultimate salvage of a 
vessel they are usually entitled to some remune
ration,”  and he then proceeds to consider the facts 
which he thinks show that the alleged salvors 
had improperly abandoned the ship in danger. In  
the case of The N e llie  (ubi sup.) S ir Robert P h illi
more held that where in  consequence of a bond fide  
mistake towing was not resumed after the hawsers 
had parted, yet, as beneficial services had been 
rendered, the salvors were entitled to be paid. 
Also in The Melpomene (ub i sup.) S ir Robert 
Phillimore says : “  There are no cases which stand 
in  the way of my adopting as a principle this, 
which appears to me to be of considerable impor
tance to the interests of commerce and navigation, 
namely, that where a vessel makes a Bignal of 
distress, and another goes out w ith the bond fide  
intention of assisting that distress, and, as far as 
she can, does so, and some accident occurs which 
prevents her services being as effectual as she 
intended them to be, and no blame attaches to 
her, she ought not to  go wholly unrewarded.”  In  
The Y an Yean (ubi sup.) I  was of opinion that the 
salvors had by negligence brought the salved 
vessel into as great peril as that from which they 
had rescued her, and therefore tha t no claim fo r 
salvage existed. I  am of opinion tha t the 
principle laid down by Dr. Lushington and S ir 
Robert Phillimore in the cases I  have referred to, 
namely, that services which have contributed to 
the ultimate safety of a vessel, i f  interrupted 
before completion, w ithout default of the salvors, 
are entitled to some remuneration, is applicable 
not only to the case of a vessel saved from 
imminent risk of wreck, but also to a case like  the 
present where the vessel is brought in to a position 
of greater comparative safety than that in which 
she was when she asked for assistance.

I  was asked by the plaintiffs to take in to  con
sideration, when estimating the amount of salvage 
to be awarded, certain damage alleged to have been 
done to the Victoria ’s machinery, and loss conse
quent upon this. I  am of opinion that i t  is not 
established that the damage was occasioned by 
the salvage services, and i t  is therefore unnecessary 
to consider whether to any and to what extent 
special damage should be taken in fo account in  
estimating salvage. I  have now given my view 
of the facts. They lead me to the conclusion tha t 
a moderate sum ought to be awarded, and that 
sum I  fix  at 200Z., of which I  give two-thirds to 
the owners, and one-third to the crew.

«7a». 30.—The plaintiffs applied fo r the costs of 
the action.

[Adm.

Cohen, Q.C. (w ith him Roscoe), in  support of the 
application, referred to Garnett v. Brad ley  (3 App. 
Cas. 944; 39 L . T. Rep. N . S. 261) and The Fenix  
(Swa. 13).

P hillim ore  (w ith him Kennedy), contra, referred 
to The S ilesia  (4 Asp. Mar. Law Cas. 338; 5 P. 
D iv. 177 ; 43 L. T. Rep. N . S. 319).

S ir J ames H annen .—I  am of opinion that some 
costs should be given to the plaintiffs, as the case 
was of some difficulty. The question raised was 
one which i t  was desirable should be tried in  the 
H igh  Court. The salvors therefore are entitled 
to  the general costs o f the action, but not to those 
occasioned by the claim fo r special damage.

Solicitors : For the plaintiffs, Walker, Son, and 
F ie ld ; for the defendants, Cooper and Co.

F rid a y , Feb. 1, 1884.
(Before S ir J ames H annen.)

T he H ardw ick , (a)
Salvage—Practice—Pleadings— Admission o f facts  

—Evidence— Order X IX .,  r r .  4, 5.
I n  salvage actions the p la in tiffs  in  the ir statement 

o f claim  should state f u l l y  the m ateria l facts  o f 
the service, and i f  such facts are adm itted by the 
defendants, the court w i l l  not allow the p la in tiffs  
at the hearing to am p lify  them by evidence, 
except on special grounds.

T his  was a salvage action in s titu ted  by the 
owners, master, and crew of the steam traw le r 
F ly in g  Sprite, against the owners of the steamship 
H ardw ick  and fre igh t.

On the 11th Dec. 1883 the plaintiffs delivered 
their statement of claim, in  which the facts of the 
service were set out at length. The defendants 
in  the statement of defence, with the exception of 
denying the values as stated by the plaintiffs, 
admitted the allegations in  the statement o f 
claim.

The services were shortly as follows :— 
O nthe l3 th  Sept. 1883 the F ly in g  Sprite  found the 

H ardw ick  in  the North Sea in a sinking condition 
occasioned by collision w ith  another vessel. The 
F ly in g  Sprite  thereupon took the H ardw ick  in tow, 
and grounded her on the N orth  Beach at Scar
borough. Temporary repairs were there effected 
to her, and she was on the 18th Sept, taken into 
Hartlepool.

A t the hearing the pla intiffs ’ counsel proposed 
to call evidence to amplify the statement of claim 
by proving that the place where the H ardw ick  had 
been grounded was in  fact the best place the 
salvors could have taken her to. To this evidence 
the defendants objected.

H a ll,  Q.C. (w ith him  B uckn ill) fo r the plain
tiffs in  support of the evidence.— Though i t  may 
be the general practice of this court to preclude 
evidence in  a salvage action where the defen
dants have admitted the allegations in  the state
ment of claim, yet i t  is not the universal practice. 
The court has a discretion, and should in  this 
instance exercise i t  in  favour of the plaintiffs.

D r. P h illim ore  (w ith him Raikes), for the defen
dants, contra.—I f  evidence is to be given where 
the defendants have admitted the allegations in  the 
statement of claim, the advantage of setting out

(o) Reported by J. P. A spinall and F. W. Raises , Esiirs.,
Barristersat-Law.
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fu lly  the facts in  the statement of claim is done 
away with, The double expense of lengthy state
ments of claim and evidence w ill thereby be 
incurred. In  this particular case no good reasons 
have been shown why the practice of the court 
should be departed from.

S ir J ames H annen .—I t  is suggested that I  have 
a discretion as to admitting evidence in  a case like 
the present. In  that I  agree. I  th ink  that, i f  any
th ing  material to the decision of the case is omitted 
in  the statement of claim, I  m ight possibly admit 
evidence by allowing the statement of claim to be 
amended and adm itting evidence in  support of 
the amendment. I  may perhaps here say that 
this and other cases which have recently been 
before me show the advantage of adhering to the 
old practice in regard to statements of claim in 
salvage actions. Much expense is saved by the 
admission of facts, and by the court g iv ing its 
decision on such admissions. But this valuable 
praotice of admitting the facts alleged in  the 
statement of claim would become useless if, not
w ithstanding that the material facts are set out 
by the plaintiffs, and admitted by the defendants, 
evidence in addition were to be admitted. The 
result would be that neither the court nor the defen
dants would be sure that all the facts were before 
them, nor whether the defendants’ admissions 
were final or not. I t  must therefore be taken that 
such facts are alleged in a salvage statement of 
claim that, i f  admitted, they w ill constitute the 
whole of the plaintiffs’ case, and, further, that 
evidence w ill only be admitted subject to the dis
cretion of the court, and on special grounds. In  
th is particular case I  see no reason why the 
proposed evidence should be admitted, and I  
accordingly reject it.

Solicitors for the plaintiffs, R o lliH  and Sons.
Solicitors for the defendants, Waltons, Bubb, 

and Walton.

Siiprimi Court of J frite ta .
— <*—

COURT OF APPEAL.

Jan. 30 and 31,1884.
(Before Lord Coleridge, C.J., B rett, M .R , and 

B owen, L.J.)
Gullichsen  v. Stewart B rothers, (a)

Charter-party— Cesser clause—B il l  o f lad ing— 
Incorporation o f conditions o f charter-party in  
b ill o f lading.

A  charter-party contained stipulations in  the usual 
fo rm  fo r  payment o f fre ig h t and demurrage, and 
also a  stipu la tion  that “  as this charter-party is 
entered in to  by the charterers fo r  account o f 
another party  the ir lia b ility  ceases as soon as the 
cargo is on board, the vessel holding a lien upon 
the cargo fo r  fre igh t and demurrage.”

The charterers having placed the cargo on board at 
the port o f loading, a b i l l o f lading was signed 
whereby the goods were made deliverable to 
themselves at the port o f discharge, “  they paying  
fre igh t and a ll other conditions as per charter- 
pa rty .”

I n  an action by the shipowner against them, as 
(a) Reported by A. A . H orx ins, Esq., Barrister-at-Law.

[C t . oe A pp.

consignees o f the cargo, fo r  demurrage in  respect 
o f delay at the p o rt of discharge.

Held  (affirm ing the judgm ent o f PollocJc, B  and 
Lopes, J .), that the words o f the b il l o f  lading  
incorporated the terms o f the charter-party only 
so fa r  as they were consistent w ith  the b ill o f 
lading, and that the cesser clause being incon
sistent w ith  the b ill o f lad ing was not incor
porated, and,' therefore, that the p la in t if f  was 
entitled to m a in ta in  the action.

T his was an appeal from the judgment of the 
Divisional Court (consisting of Pollock, B. and 
Lopes, J.) reported 5 Asp. Mar. Law Cas. 130; 
49 L. T. Rep. 1ST. S. 198.

A  special case was stated by the parties, pur
suant to the rules of the Supreme Court 1875, 
Order X X X IV ., r. 1, the following being the 
material parts thereof:

The pla intiff is a shipowner residing in Norway, 
and is the owner of the vessel Alette. The defen
dants are timber and general merchants, carrying 
on business at 3, Pen-court, Penchurch-street, in 
the c ity of London.

This action is brought to recover the sum of 
56L 13«. 4c£. fo r the demurrage of the said 
vessel.

On the 13th Deo. 1881 a charter-party was 
entered into between the plaintiff, through his 
agent, and the defendants, under which the Alette 
was to load from the defendants at M iramichi or 
Dalhousie a cargo of deals and battens, to be 
carried at a certain rate of fre ight to a safe port 
on the west coast of Great Brita in.

The charter-party contained the following 
clauses:

I t  is agreed that as this charty-party is entered into 
by the charterers for account of another party, their 
responsibility ceases as soon as the cargo is on board, 
the vessel holding a lien upon the cargo for freight and 
demurrage. The usual customs of each port to be 
observed by each party in cases where not specially 
expressed.

Seventeen days, Sundays and holidays excepted, are to 
be allowed the merchant (if the ship be not sooner 
despatched) for lading, and for discharging cargo fifteen 
like days. Lay days to commence when ship is ready in 
a proper and loading and discharging berth respectively, 
demurrage at the rate of fourpence per register ton per 
day to be paid to the ship if  longer detained.

Messrs. R. A . and J. Stewart, of M iramichi, 
shipped on the Alette, under the charter-party, a 
cargo of wood goods in  two lots, one consisting of
401,000 pieces of paling, and the other of 29,523 
pieces of deal and deal ends, and 274,118 pieces of 
palings, and two sets of b ills of lading were 
signed in  respect of tho said cargo, one of them 
being for the 401,000 pieces of palings, and the 
other for the 20,523 pieces of deal and deal ends, 
and the 274,118 pieces of palings.

By the said bills of lading the goods were made 
deliverable at the port of discharge on the river 
Mersey to the defendants or to their assigns, “  they 
paying fre ight and all other conditions as per 
charter-party.”

W hilst the ship was on her voyage the defen
dants indorsed for value the firs t of the two bills 
of lading to a purchaser, and having sold a por
tion of the cargo comprised in the second b ill of 
lading they indorsed on that b ill of lading an 
order fo r delivery to the purchasers of that por
tion of the cargo, the defendants themselves 
being the owners and receivers of the remaining 
portion.

Gu liis c h e n  v. Stewart B rothers.
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The ship was ready in  a proper discharging 
berth at Liverpool, and the discharge was com
menced on the 11th July 1881, aDd was not com
pleted un til the 1st Aug. 1881, on which day the 
discharge of the whole cargo was completed. The 
said vessel was therefore detained five days beyond 
the said fifteen days. The detention arose through 
no fault of the ship, but because the remainder of 
the cargo could not be delivered to the purchasers 
thereof u n til after the delivery to the defendants 
of their portion.

The court is to have power to draw inferences 
of fact.

The claim was made against the defendants as 
consignees of the cargo. The defendants contend 
that the ir liab ility  ceased on the cargo being 
shipped, and that the pla intiff was bound to 
exercise his lien.

The question for the opinion of the court is, 
whether, upon the facts stated, the defendants 
are liable.

I f  the court find fo r the pla intiff, then judg
ment is to be entered for him for 56Z. 13s. 4d. and 
costs; but i f  the court find for the defendants, 
then ■ judgment is to be entered fo r them w ith 
costs.

A fte r hearing argument the Divisional Court 
gave judgment in  favour of the plaintiff.

The defendants appealed.
JEdwyn Jones, for the defendants, repeated the 

arguments used in the court below. He cited
Porteous v. Watney, 4 Asp. Mar. Law Cas. 34 ; 39 

L. T. Rep. N. S. 195; 3 Q, B. Div. 534;
Gray v. Carr, 1 Asp. Mar. Law Cas. 115; 25 L. T. 

Rep. N. s. 215 ; L. Rep. 6 Q. B. 522;
Sanguinetti v. Pacific Steam Navigation Company, 

3 Asp. Mar. Law Cas. 300 : 35 L. T. Rep. N. S. 
658 ; 2 Q. B. Div. 228.

Synnott, for the plaintiff, was not called upon to 
argue.

Lord C o l e r id g e , C.J.—I  must say tha t I  th ink 
th is case becomes perfectly clear when the docu- 
ment upon which the action is founded is critica lly 
considered. Now, the action is brought upon the 
contract contained in the b ill of lading, which 
contains these words, “  consignee paying fre ight 
and all other conditions as per charter-party. 
Here, then, the express contracts contained in the 
charter-party as to the payment of freight and 
demurrage are incorporated into the b ill of lading 
and bind the consignee jus t as much as i f  the 
very words of the charter-party w ith respect to 
th is had been w ritten into the b ill of lading. But 
then i t  is said that there is a condition in the 
charter-party providing for a cesser of the liab ility  
of the charterers as soon as the cargo is on board, 
and that this cesser clause must likewise, by the 
words I  have referred to, be taken to be incor
porated into the b ill of lad ing ; i t  is also said 
that here the charterers and the consignee are the 
same persons, and that therefore by v irtue of the 
cessor clause their liab ility  ceased as soon as the 
vessel was loaded. Now, i t  is true that the 
charter-party contains such a cessor clause, and 
i t  is also true that the charterers and consignees 
are the same persons, but i t  seems to me that you 
cannot incorporate, by means of these words in  
the b ill of lading, such of the conditions con
tained in the charter-party as are inconsistent 
w ith the b ill of lading ; the b ill of lading must

incorporate such parts of the charter-party as 
are consistent w ith it.  Now, i t  would be quite 
inconsistent w ith the contract of a b ill o f lading' 
that the liab ility  of the consignee to pay fre ight 
and demurrage should cease upon the loading of 
the vessel, and therefore, when there is an express 
contract in  the charter-party providing for this 
payment, I  th ink i t  is impossible to incorporate 
into a b ill of lading which refers to the charter- 
party an inconsistent cesser clause providing for 
the ceasing of that liab ility . I  th ink that this 
appeal must be dismissed.

B r e t t , M.R.—In  this case there was a charter- 
party signed by R. A. and J. Stewart Brothers, 
as charterers, snd probably i t  was so signed by 
them as to make them liable upon it, i f  i t  were 
not for the cesser clause contained in it. But 
Messrs. Stewart being only agents for other 
parties, a cessor clause, providing fo r the ceasing 
of their liab ility  on the charter-party, is inserted. 
Now, if  the charterers had done nothing more, 
then of course their liab ility  on the charter-party 
would have ceased, in  the terms of the cesser 
clause, upon the loading of the vessel. But they 
did something more ; the goods being shipped, 
they took two bills of lading, by which the goods 
were deliverable at the port of discharge to them 
or their assigns. Now, that contract upon the 
b ill of lading, i t  must be borne in mind, is quite 
distinct from the contract upon the charter-party; 
by the b ill of lading the defendants contract not 
as charterers but as shippers, and i t  is upon the con
tract contained in  the b ill of lading to pay fre ight 
and demurrage, by incorporation from the charter- 
party, they are sued. Therefore we must have 
regard to the contract contained in  the b ill of 
lading only. Now, i f  every word which ought to 
have been incorporated out of the charter-party 
into this b ill of lading had been written therein, 
then it  becomes absurd to suppose the cesser 
clause could possibly have been written into this 
b ill of lading, because the effect of that cesser 
clause would be to make every part of the con
tract on the b ill of lading cease the moment the 
b ill of lading was given. That would be absurd. 
Then, how much of the contract contained in the 
charter-party must be read into this b ill of 
lading? Clearly, as much of i t  as is consistent 
w ith the contract of the b ill of lading. Now, 
there is a contract in the charter-party for the 
payment of fre ight and demurrage which is con
sistent w ith the b ill of lading, and must therefore 
be read into it, under the words in the b ill of 
lading which incorporate the charter-party ; and, 
therefore, I  th ink the defendants are liable upon 
the contract made in  the b ill of lading. I  th ink 
the decision of the Divisional Court was rig h t 
and must be affirmed.

B o w e n , L.J.—I  th ink this case is quite clear. 
The contract sued upon is the contract made by 
the terms of the b ill of lading. That document 
provides that the goods shall bo deliverable to 
the defendants or their assigns, &c., he and they 
paying freight and all other conditions as per 
charter-party.”  That seems to me to incorporate 
the charter-party to some extent—the question is 
to what extent ? Surely the answer must be to 
the extent of incorporating all that can properly 
be incorporated w ithout destroying the b ill of 
lading. B u t the cesser clause cannot be incor
porated without making the whole b ill of lading
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useless, and therefore I  th ink  i t  cannot be read 
in to the b ill of lading.

Appeal dismissed.
Solicitors for the plaintiff, F , Venn and Co., for 

Collins, Robinson, and Co.
Solicitors fo r the defendants, Kearsey, Bon and 

Ilawes.

Nov. 21, 23 and Fee. 21, 1883.
(Before B rett, M.JR., B aggallay and B owen, 

L .JJ.)
O cean Steamship Company v . A nderson, T ritton, 

AND Co.
APPEAL PROM THE QUEEN’S BENCH DIVISION.

Volun ta ry sacrifice to save ship and cargo— 
Towage agreement— General average contribution  
— L ia b ility  o f owners o f cargo.

Where the captain o f a ship which is in  danger, in  
order to save a ship and cargo, agrees to pay a sum 
o f  money, fo r  assistance, i f  i t  is reasonable to 
make the agreement and the amount p a id  is under 
the circumstances reasonable, the shipowner is 
entitled to recover a general average contribution  

fro m  the owner o f the cargo, although the agree
ment under which the money is p a id  is  a towage, 
and not a salvage, agreement.

A  ship was aground and in  peril, and the captain  
signalled to another ship and obtained assistance, 
whereby the ship and cargo were saved. An  
arrangement existed, which was known to the 
captain when he signalled, and to which the 
owners o f both ships were parties, that fo r  ser
vices rendered under such circumstances a sum o f 
2500Z. should be payable in  a l l cases, whether the 
services proved beneficial or not.

I n  an action by the shipowners against owners o f 
cargo to recover a general average contribution in  
respect o f the sum O/2500Z. so paid, the ju r y  found  
that what the captain d id  was reasonable, and 
that the sum p a id  was reasonable under the c ir
cumstances.

He ld that, as the 2500Z. was payable whether the 
services rendered proved beneficial or not, the 
agreement was a towage agreement, but that, as 
there was extraordinary danger and the payment 
was a voluntary sacrifice made in  order to save 
the ship and cargo, i t  gave rise to a general 
average contribution, and the p la in tiffs  were 
entitled to recover.

Judgment o f Grove, Lopes, and Mathew, JJ. 
reversed.

T his action was brought by the plaintiffs, the 
owners of the steamer Achilles against the defen
dants, who were owners of a portion of the cargo, 
to recover a sum of 162Z. 11s. 7d., alleged to be due 
as a general average contribution. The Achilles 
ran aground on a bank in the Hankow river, in 
China, and her captain, finding that the ship and 
cargo were in danger, signalled for assistance to 
the captain of another steamer called the Shanghai. 
The Shanghai came to the assistance of the 
Achilles, and after some difficulty succeeded in 
getting her off the bank, and the ship and cargo 
were saved. A  claim was afterwards made on 
behalf of the owners of the Shanghai against the 
owners of the Achilles for a sum of 2500Z., 
alleged to be due fo r the services rendered by the 
Shanghai in  consequence of an arrangement exist

ía) Reported by P. 15. H utchins, Esq., Barrister-at-Law.

ing between the owners of different ships trading 
on the Hankow river, and to which both the plain
l y 8 and the owners of the Shanghai were parties. 
™ c t1of this arrangement was that a charge 

ot -joUOZ. should be made in a ll cases for assisting 
Ships Which were in distress on the river for any 
period not exceeding twenty-four hours ; th is sum 
was payable whether the services rendered proved 
beneficial or not. The captain of the Achilles was 
aware of the existence of this agreement when he 
signalled for assistance. The plaintiffs having 
paid tbe_ sum of 2500Z. to the owners of the 

n m i  i i su®<? ^edefendants to recover the sum 
o lo ¿i. 11s. 7a. as a general average contribution 
m respect of their proportion of the cargo. The 
defendants denied that the amount claimed was 
due, but paid a smaller sum info court.

A t the tr ia l before Cave, J. the ju ry  found tha t 
the captain of the Achilles intended to make 
the p amtiffs liable to pay the 2500Z., and that he 

to the Shanghai, knowing that this was 
vT6,v j ar®e 0r assi stauoe, and, further, that what 
he did was a reasonable course fo r him to pursue, 
and that the charge of 2500Z., was reasonable under 
the circumstances.

Cave, J gave judgment for the plaintiffs. The 
lvisional Court (Grove, Lopes and Mathew, 
J.) directed judgment to be entered for the 

defendants, and the plaintiffs appealed.
Tr i f  i } an^  1883.—The appeal was argued by
i f '  Matthews, Q.C. and Gainsford Bruce { I I .  F .  
Greene w ith them) for the plaintiffs (apps.), and 
by Lohen, Q.C., and J. G. Barnes for the defen
dants (resps.).

Ih e  arguments, so far as they relate to the 
pomt or law decided are sufficiently noticed in  
he judgments. The following authorities were 

referred to :

T VJ -  S allidav . 2 Mar. Law Cas. O. S. 370 ; 14 
T T J?0p- N - s- 782 ; L- Rep. 1 Q. B. 520 ; 34 L. J. 233, Q. B. ;

Birkley v. Pres grave, 1 East, 120 ;
Newman v. Walters, 2 B. & P. G12 ■
The True Blue, 2 Wm. Rob. 176 ; ’
Moran v. Jones, 7 E. & B 523 •
The Pyrennee, Br. & Lush. 189 ; 
l  he British Empire, 6 Jur. 608 ;
J.he Medina, 3 Asp. Mar. Law Cas. 305 ; 35 L. T.

Rep. N. S. 779 ; 1 Prob. Div. 272 ;
Ihe Peace, Swabey, 115 ■
The E. U., 1 Spinks Eoo. & Adm. Rep. 63 ;
A itc h is o n  V. L oh re , 4 Asp. Mar. Law Cas. 168 ; 41 

L. T. Rep. N. S. 323 ; 4 App. Cas. 755 ; 
^ A n d re w s  v. Thatcher, 3 Wall. (Sup. Ct. U. S.) 

o47. (rr.)

(Jur. adv. vu lt.

' ii? re êrence to this case we find that Clifford, J. 
is here reported to have said on the question raised in 
t  is case as follows : “  The settled rule is, that when the 

2P“  accidentally stranded in the course of her voyage, 
ana by labour and expense she is set afloat and completes 

er yoyage with the cargo on board, the expenses in
curred for that object, as it  produced benefit to all, so 
z snail be a charge upon all, according to the rates of 

apportioning general average.”  This proposition appears 
J? * 6 Presenfc case, and i t  is to be noticed generally 
that the tendency of the American decisions seems to be 
to consider such expenses as those incurred in the present 
case to be within general average, while the English 
authorities on the whole appear to incline to the other 
View. I  he expediency and justice of holding the present 
sacrihce to be general average are obvious ; and moreover 
i t  is important to notice that the three great requisites 
necessary to bring a sacrifice within general average are 
present, viz., that the sacrifice should be voluntary, 
necessary and effectual. The mere fact that tb
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Dec. 21.— The following judgments were de
livered :—

B rett, M.R.—In  this case an action was 
brought by shipowners against the owners of 
the cargo to recover a general average contri
bution. The case was tried before Cave, J. and a 
ju ry , and at ,the tr ia l i t  was proved that the 
p la intiffs ’ ship had got aground on a bank in  the 
river Hankow, in China, and was in  such a 
position that the ship and cargo were in  danger. 
The captain thereupon signalled to another ship 
which came to his assistance, and ultimately 
towed the plaintiffs’ ship off the bank, and so 
saved the ship and cargo. I t  was also proved 
that there existed an old agreement between the 
owners of different ships in the river Hankow, by 
which i t  was agreed that no assistance should be 
given by one ship to another fo r any less sum 
than 2500Z. This no doubt is a large sum, but 
the fact of the existence of such an agreement 
shows the unusual danger of the river to both 
ships, that is, both to the ship requiring and to 
the ship affording assistance, so I  th ink  i t  is 
questionable whether we could say that i t  was an 
unreasonable agreement. In  the present instance 
both captains were aware of the existence of the 
agreement; the captain of the plaintiffs’ ship, who 
signalled, says he meant the owners of the other 
ship to be paid, and the other captain gave no 
indication tha t he did not mean to act on the agree
ment, and he had no righ t to risk his owners’ ship 
by agreeing to give assistance to another ship on 
his own terms. The ju ry  found there was an 
agreement to pay this sum of 25001., and I  should 
say so too, i f  I  had to decide the question, in the 
firs t place because i t  is impossible to say that the 
captain of the Shanghai meant to commit a breach 
of his duty towards his owners; but, secondly, if  we 
were to suppose that he did mean this, he gave 
no indication of his intention. But the ju ry  have 
found that there was an agreement to pay 
the money, and I  agree w ith their finding. I t  
is clear, to my mind, that there was a contract.

Then there arises a dispute as to the nature of 
the contract. For the plaintiffs i t  is urged that i t  
was a salvage contract, and that there must be 
contribution, while on the other side i t  is said 
that i t  was a towage contract, and that there can 
be no contribution. I  am of opinion that, as the 
sum of 2500Z. was to be paid, whether the vessel 
was towed off the bank or not, therefore it  was a 
towage contract. Then there remains the question 
whether contribution can be payable in  the case 
of a contract for towage. The owners of the ship 
which was assisted could not get contribution 
from the owners of the cargo unless they them
selves were bound to pay the money demanded

sacrifice, i f  i t  possesses these characteristics, is towage 
and no t salvage, seems im m ateria l. Of course where 
there is salvage the presum ption th a t there was extra 
o rd ina ry  danger to  ju s tify  the sacrifice is  s tronger than  
in  the case of towage, which usually  is a mere inc ident in  
the  carriage o f the goods, and w hich primd facie i t  is  the 
d u ty  of the shipowner to provide a t his own expense. I t  
is, however, clear th a t the  towage service here rendered 
does no t in  any sense come w ith in  the o rd inary  course o f 
navigation, a fa c t w hich obviates the d iff ic u lty  th a t no t 
un frequen tly  arises under circumstances lik e  the present 
in  determ in ing w hether the  alleged sacrifice was p a rt o f 
the shipow ner’s general du ty  to  carry  the cargo safely to  
its  destination. I f  so, i t  n o t being a sacrifice, b u t a du ty , 
the  cargo owner cannot be made liab le  to  a general 
average con tribu tio n .—E d .

from them as the price of such assistance. We 
must consider the following questions. D id the 
contract bind the owners of the ship which was 
assisted? Did the circumstance authorise the 
making of a contract ? Was i t  a reasonable con
tract ? I t  is not a reasonable contract unless the 
circumstances were such as to make i t  reasonable 
to make a towage contract, and unless the amount 
is reasonable. The ju ry  have found tha t i t  was 
reasonable in  both these respects, and I  agree 
w ith their finding. This being so, can i t  give rise 
to a general average contribution? Wherever 
there is extraordinary danger, and a voluntary 
sacrifice is made in order to save ship and cargo, 
and both are saved, the party making such sacri
fice is entitled to call on the other party for a 
general average contribution. The present case 
comes w ith in that proposition, and I  know of no 
authority which says that such a towage contract 
is not the subject of general average. Therefore, 
although I  th ink  th is was a towage contract, I  
nevertheless th ink  the plaintiffs are entitled to a 
general average contribution. The point was not 
taken in  the Divisional Court, where i t  was held 
that, notwithstanding the verdict or the ju ry , 
there was no contract at all. For the reasons I  
have given, I  am of opinion that the plaintiffs are 
entitled to judgment, and that this appeal ought 
to be allowed.

B a g g a l l a y , L.J.—I  am of the same opinion. 
There are four questions: F irst, was there an 
agreement made; secondly, was i t  reasonable to 
make an agreement; th ird ly , were the terms of 
the agreement reasonable ; and, fourth ly, was the 
expenditure justified ? I  th ink  all these questions 
should be answered in  the affirmative.

B o w e n , L.J.—I  am of the same opinion. In  the 
firs t place, was there an agreement to pay this 
sum of 2500£. ? The captain of the p laintiffs’ ship 
knew tha t his owners would have to pay it, and 
as against this all that can be said is that, although 
everyone else knew that the services were to be 
paid for, the captain of the ship which rendered 
those services had an idea that the owners would 
not charge for them. I f  he had communicated 
this idea to the plaintiffs’ captain there m ight 
have been some foundation fo r the respondents 
contention, but he concealed it, and therefore 
this idea of his is wholly immaterial. For 
the reasons given by the Master of the Rolls, 
I  th ink  there was a contraot, and that i t  was 
a towage contract, and the ju ry  thought i t  was 
righ t that such a contract should be made, and 
therefore the contract was binding. There was a 
general average act, for there was a voluntary 
sacrifice, and therefore I  th ink the owners of the 
cargo are bound to contribute. The point was not 
made in the court below, nor was i t  made effectually 
in  this court u n til the reply.

Judgment reversed.
Solicitors for plaintiffs, F lux, Son, and Go.
Solicitors for defendants, Waltons, Bubb, and 

Walton.
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Feb. 25, 26, and 2 7 ,1884.
(Before B rett, M B ., B aggallay and L indley , 

assisted by N autical A ssessors.)
T he  M argaret, (a)

' ON APPEAL PROM BUTT, J.

Collision— Thames Conservancy Rules, art. 23— 
Blaclcwail P o in t— Tide.

Where a steamship in  the r ive r Thames having come 
out ofdock, and being bound down the r ive r finds  
herself w ith  the tide against he ron  the bend o f 
any of the points enumerated in  art. 23 o f the 
1 homes Conservancy Rules, where the rive r has 
begun to curve round, and those on board o f her 
see another steamship in  the reach below pre
pa ring  to round the p o in t w ith  the tide, the first 
steamship is bound by the 23rd article to ease her

c le a r68 the ° ther vessel has Pas8ed
A rt  23 o f the Thames Conservancy Rules applies

Vi hf le tm e  a steameh ip  is rounding  
against the tide any o f the points therein enume- 
rated, and is not confined to the case o f a vessel 
in  the reach ad jo in ing the point, and before she 

as egun to round it ,  sighting another vessel in  
the reach on the other side o f the point.

1 he w o rds “  rounding a p o in t,"  as used in  art. 23 
of the lham es Conservancy Rules, beqin to apply 
when a vessel having to round is obliged to use her 
s eemng gear fo r  the purpose o f continuing her 
course round it ,  and cease to apply when that 
necessity terminates.

T h is  was an appeal by the defendants in a damage
^  S,? mA r r * ? “  a declSion of Butt, J „  in  which 
tn f at th f, steamship M argaret was alone

toF. a between the M argaret and
the steamship Clan S in c la ir  in  the river Thames 
on the 9 th March 1883.
nnrnp6 ^ otsp Wf re0tbat the Clan S inc la ir, having 
he^H nf T lf  l ' 6 S°“ th -West Ind ia  Docks on the 
nnrier h BlackwaU Polnt. proceeded down river 
of t h ™ L ° 7 a S,teatn Wlth a tuS ahead at a speed 
a flnnH i U t0? r  knots through the water against 
a flood tide of two to two and a half knots The

T>aS C° m!ng UP the “ ver, and when in 
Bugsby s Reach the masts of the Clan S in c la ir  
were seen over the land on the port bow. The 
M argaret proceeded to round the point under a
% t , 7  d be m’ aud on approaching the Clan 
S in c la ir  attempted unsuccessfully to pass port
r'nlUoi« P°™ ^  and ,tke two vessels came into 

, n' . d de Clan S inc la ir failed to reduce her 
speed t i l l  immediately before the collision when 
ner engines were stopped and reversed.

ih e  turther facts of the case are fu lly  set out 
t *be report oi the case below : (ante, p. 137; 49 

5  S- 332! 8 P- Div. 126.)
^butt, J. had found that art. 23 of the Thames

s f f tn n ^ T 0? Ru eS dld not uPP^y to the circum- 
%  “  o- * 7  -0 and that> aborning i t  did, the 
pos3 ible” C a ir had comPlied w ith i t  so far as was

ThimeOcrUf0S j° r the navigation of the river lhames referred to are as follows :
s*.eam'vessel when approaohing another 

Jpeed and »h MnI 0lTe " 8k oi “Mlieion, shall slacken her 
P22. WLd h! 1 Stop and reverse «  necessary, 

directions +LoW° steamsiuP8 proceeding in opposite 
—----------6 onc nP and the other down the river, are

(a> Eep0rted hy J - PF;  A s k n a l l  and F . W. E a ik e s , Esqrs., 
Barristers-at-Law . 1 *

[C t . oe A pp.

approaohing one another so as to  invo lve  r is k  o f co llis ion, 
they sha ll pass one another p o rt side to  p o rt side.

¿A. hteam-vessels nav iga ting  against the  tid e  shall, 
before round ing  . B lackwaU P o in t, ease th e h

Wf  ot  antl1 any o ther vessels round ing  the p o in t w ith  the tide  have passed olear.

Webster, Q.C and H a ll, Q.C. (w ith them Dr. 
Rhillim ore) for the appellants, the owners of the 
Margaret. Ih e  interpretation put by the learned 
judge below upon rule 23 of the Thames Con
servancy Bnies, is wrong. The rule covers a case 
hke the present where those on the Clan S inc la ir, 
while she is on the point, sight the Margaret, 
about to round the point w ith  the tide. I f  the 
rule applies, she has failed to comply w ith it. 
inasmuch as she did not ease and wait w ith in  the 
meanmg of the rule. Moreover, the Clan S in c la ir  
failed to comply w ith rule 22, which directs that 
ships, one going up and the other down the river 
when approaching so as to involve risk of 
collision, shall pass port side to port side.

Russell, Q.C. and Myburgh, Q.C. (w ith them 
Sollam s) for the respondents, the owners of the 
Clan S inc la ir.—The 23rd rule says that vessels

before rounding the following points ”  shall 
ease and wait. In  this case the Clan S in c la ir  had 
already commenced to round the point, and there
fore the rule does not app ly:

^ N . s ! w i  f6ABP ffivar- 1 3 r CaS- 439 ; 45 L ' T - Eep‘

tbe ™ le applied, the Clan S in c la ir 
complied w ith it, seeing that she was going as 
slow as was possible under the circumstances.

Trflf Rf Th ib is case the owners of two
vesse s bring cross-actions in respect of a collision 
i ™ ck; , a11 Point in the Thames, and the 

learned Judge of the Adm ira lty Division, assisted 
y T rin ity  Masters, has found that, in respect of

and lh ® M a r9 aret was solely to blame,
and that the Clan S in c la ir was not at a ll to 

“  becomes necessary to consider what
vessels rUTh-°f - naVIgai,Ion aPPbcable to the two essels. 1 his is a collision in  the Thames off 
what is called Blackwall Point. Now, the navi
s ' ' ? 11 ,°  , 8teamships off Blackwall Point is 
partly to be governed by the 23rd rule of the 
-tJye-laws for the Navigation of the B iver Thames, 
ih e  question to be considered is, What is the 
meaning of the rule which says that “  steam- 
vessels navigating against the tide shall, before
roundmg the following points, v iz .: . . . .
Blackwali Point, ease their engines, and wait 
un til any other vessels rounding the point w ith 
¡T® fme have passed clear ”  p I t  seems to me that 
the firs t th ing to be considered is, what is the 
meanmg ot “ po in t? ”  Now, i t  is clear that the 
tticers of this vessel knew what was meant. 

J-nis is a nautical rule, aud is written, therefore, 
in nautical language, and i t  is written with 
regard to a winding river where there are 
what sailors call “ points,”  that is, where the 
land goes from a straight line into the river, so 
that the river is obliged to wind round the point, 
-therefore the point is not a mathematical point, 
and i t  seems to me that the proper way of de
fin ing the “  point,”  under these circumstances, is 
th is : that the point begins where a vessel having 
to go round it, either up or down the river, 
wouid ! f  there were nothing in  the way, be 
obliged to use its steering gear for the purpose of 
continuing her course, and chat i t  ends where the
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necessity of using the steering gear ceases. 
Therefore the point lies w ith in  the lim its.

The next question is, what is the meaning of 
“  before rounding the following points ”  ? Is it  
before a vessel begins to round, or is i t  before she 
has finished getting round, what I  call the point P 
I t  seems to me that i t  applies from the time 
when, i f  there was nothing in  the way, a 
vessel begins to use her steering gear for 
the above purpose, and ends at the place 
where she would cease using her steering 
gear and would go straight on her course as 
before. Therefore, where the vessel is going against 
the tide, i t  seems to me that the words “  before 
rounding”  mean before the vessel has finished 
rounding the point in the sense in  which I  have 
described the point— that is to say, that the rule 
applies, not only before the vessel begins to round 
the point, but i t  applies during the whole time 
that she is rounding it. In  the case of The L ib ra  
(ubi sup.), the circumstances were, that the vessel 
navigating against the tide sighted the other, 
while in  the reach above the point, and before she 
had begun to round. I t  is now suggested that 
the rule does not apply to the circumstances of 
the present case, because i t  is said that this court 
said in The L ib ra  that the rule would not apply 
to the case of a vessel already on the point. 
That does not seem to me to be the effect of the 
decision in  The L ib ra . I  th ink  that the rule 
applies, even i f  the vessel is on or off the point, at 
the time when those on board of her ought first 
to see the other vessel. The application of the 
rule must of course differ according to circum
stances. Now, clearly, if  the vessel is not already 
on or off the point she ought, as much as she can, 
not to go on to the point u n til the other vessel 
comes round and is clear. Bat i f  she is already 
on the point what is she to do ? She cannot then 
stay so as to enable the other vessel to have 
cleared the whole point before she clears i t  herself. 
I t  seems to me, therefore, tha t she ought, under 
those circumstances ( it is a lit tle  difficult to 
express it), to remain as nearly as she can in the 
same place w ith respect to her course up and 
down the river. I  do not say that i f  she is in  the 
middle of the river she is bound to stay in m id
river, or that i f  she is on one side of the river she 
is bound to stay on that side ; but she is bound not 
to go further than she can help on a course which, 
i f  she goes on, w ill be taking her further round the 
point. I f  that be so, in  order to obey this 23rd 
rule, under the circumstances of the present case, 
the Clan S in c la ir should not have gone lower 
down the river, when she ought firs t to have seen 
the M argaret, than i t  was necessary she should 
go so as to enable her to be safe both as to her
self and other craft. I  mean to say that she was 
not bound to stop so as to lose all command over 
herself and thus become a source of danger to 
herself and other vessels. The rule does not say 
“ stop,”  but “ ease,”  and the question is, how 
much ought she to have eased. I  th ink that, 
being in the position she was, she ought to 
have eased so much as to prevent herself, as 
far as she could w ith safety, from going down the 
river farther than was necessary. I f  she had 
eased as the learned judge and The T rin ity  Masters 
in  the court below found, that is, i f  she had eased 
as much as she could w ith safety, I  should th ink 
she obeyed the rule. But i f  she did not ease as 
much as that, then I  th ink  she disobeyed the rule. I

This is a very s tric t reading of the rule, but, as I  
understand it, i t  ought to be read so in  order to 
prevent collisions off these points, which are pre
carious points for navigation in  the river.

Now, reading the rule in this way, the next ques
tion to consider is, whether this rule replaces other 
rules. To my mind, as I  said in the case of The 
L ib ra  (ubi sup.), i t  does not. I f  the circumstances 
of the case are such that any other rules would 
apply, I  th ink they apply on these points or off 
these points just as much as i f  the vessel were 
anywhere else. But, as a fact, i f  a ship is brought 
as near to a standstill as she can be w ith safety, 
i t  w ill be found difficult, so far as she is concerned, 
to apply any other rules to her. They may or 
they may not apply. I t  having been said that 
the Clan S in c la ir ought to have stopped so 
as to take all way off her, I  put the question to 
our assessors, because, if  she could have brought 
herself to a dead stop w ith safety, I  should say 
she ought to have done so. Therefore, I  pu t this 
question : “  Could the Clan S incla ir, w ith safety 
to herself and the navigation of the river—assuming 
that she had little  way on her at the beginning— 
do more than reduce her speed, so as to keep her 
engines moving her to enable her to steer P ”  They 
answer, “ No.”  She was not bound therefore, to 
bring herself to such a standstill. I f  she did all 
that could be done w ith safety to keep herself in  
the same place in  which she was w ith respect to 
her position up and down the river, then she did 
all that was required of her. The learned judge 
and the T rin ity  Masters have found that she did 
that, and if  we can uphold that finding, then his 
decision is right. Now, there seems to me to be 
evidence in words in  support of either view of 
the question. I  mean there is evidence in words 
as to the number of minutes and as to the distances 
traversed in those minutes, and as to the opinions 
and views of people looking on. I f  the only evi
dence had been that evidence in  words, inasmuch 
as there is a conflict of evidence, I  do 
not th ink we could have overruled the 
finding of the learned judge ; but i t  seems 
to me that there are facts which determine 
that conflict of evidence in  words. Upon 
that I  have asked the gentlemen who assist 
us this further question, “  Is  there anything in 
the nautical facts of this case to make you differ 
from the learned judge and the T rin ity  Masters 
in  finding that from the time the Clan S in c la ir  
le ft the dock un til the collision she did no more 
than keep her engines merely moving ? ”  They 
answer that the nautical facts of the case show 
that this vessel did more than keep her engines 
merely moving. Then I  put them this question, 
so as to make the matter perfectly clear, “  Could 
the Clan S inc la ir have gone slower, and yet kept 
herself under command P ”  They answered that 
she could. I f  so, i t  seems to me that she broke 
the 23rd rule, according to the strict interpreta
tion that I  have put upon it, because she, as a fact 
m ight have kept herself higher up the river than 
she did between the time when she ought to have 
firs t seen the M argaret and the time of the col
lision. A  great deal has been argued about the 
want of a look-out. As far as my judgment is 
concerned, I  th ink  the M argaret ought to have 
been seen sooner than she was. B u t I  do not 
th ink  i t  makes any difference in  the decision, 
for, assuming she ought not to have been seen 
sooner than she in  fact was, even upon that



assumption oar assessors do not th ink  that the 
Clan S in c la ir did a ll she possibly could to wait in 
the river where she was, so as to keep herself 
from meeting the M argaret on or off any part of 
the point sooner than she did. Therefore, 
although I  th ink  i t  is very s tric t law as applied 
to the Clan S inc la ir, because, according to all the 
ordinary rules of navigation I  cannot see that she 
did anything wrong, but th ink  she was, as a fact 
navigating w ith a ll the care that was necessary, 
yet, beccause she has broken this rule according to 
its  strict interpretation, I  th ink  she must be held 
p a rtly  to blame for this collision. I  put this s tric t 
interpretation upon the rule because I  th ink it  
was intended that i t  should be construed strictly, 
and also because I  th ink  i t  is r ig h t that the court 
should hold a very firm  hand over sailors who are 
navigating this river, in  order to prevent, if  
possible, two vessels coming near each other at all 
whilst they are off these difficult points of naviga
tion.

W ith  regard to the M argaret I  have no doubt 
that her navigation, was of the most rash descrip- 
tion. I t  seems to me clear that she broke the rule 
which says that when a steamship is approaching 
another ship so as to involve danger of collision, she 
ought to stop and reverse. That does not mean 
that she ought to stop and reverse at the last 
moment, but that she ought to do so the moment 
the danger is disclosed. I t  is clear to my mind 
that she did not, but came on as nearly as 
possible at the same pace t i l l  the collision. The 
rule applied the moment there was danger of 
collision, whether or not she was on or off the 
point. B u t I  am not at all prepared to say that 
the rule of passing port side to port side does 
not apply off these points. I t  may or may not. 
I t  is d ifficu lt to say that i f  a vessel going against 
the tide has brought herself to such a standstill 
as to be only ju s t under command the rule is to 
apply to her. Unless she is stopped at some 
particular part of the point the rule can hardly 
apply. For instance, i f  the M argaret had come 
round under a sharp starboard helm, the two 
vessels would never have been in a position to 
pass port side to port side. The result is, w ith 
regard to the Clan S inc la ir, that she has, by 
breaking the 23rd rule in its strictest interpreta
tion, made herself partly to blame, and, although 
the Margaret was ten times more to blame, never
theless the legal result is that the damages 
between the two vessels are to be calculated 
according to the ordinary mode of calculating 
such matters. According to the rule we have 
laid down, each party must bear the ir costs, 
both in the court below and on appeal.

B aggallay, L.J.—I  concur in  the judgment of 
the Master of the Bolls. As to rule 23 ,1 may 
say that I  th ink  i t  by no means a clear rule, and 
one couched in terms too vague and general. 
The question which arises on reading i t  is, what 
is_ a point ? As to that, I  th ink  the definition 
given by the Master of the Bolls is correct I t  
seems to me that i t  commences, when a vessel 
begins to use her steering gear for the purpose 
of getting from one reach to another, and ends 
when the necessity for so doing ceases. Then 
what does “  wait ”  mean ? I t  does not mean to 
come to an actual standstill, but rather means to 
go as slow as is consistent w ith safety. Now, I  
am strongly of opinion that the Clan S in c la ir did [

[Q.B. D iv.

more than keep her engines merely moving, 
and I  may say that I  do not th ink  the naviga
tion of the Clan S in c la ir  was so careful as the 
Master of the Rolls does. I  however agree 
tha t the M argaret was also much in fault, and 
therefore the result is that both must be held to 
blame.

B in d ley , L.J.—I  also concur. I t  is clear from 
the established facts of the case that the C lan  
S inc lia r did more than merely keep her engines 
moving. She therefore did not ease and wait 
w ith in the meaning of the rule. That being so, 
1 th ink  she was to blame.

Solicitors fo r the plaintiffs, Hollams, Son and 
Coward.

Solicitors for the defendants, Freshfields and
W  'lLL'l(VYYb8 .

HIGH COURT OF JUSTICE.

Q U EEN ’S BEN C H  D IV IS IO N . 
Tuesday, March 11, 1884 

(Before D ay and Sm ith , JJ.)
T attersall v. N ational Steamship Company 

L im ite d , (a)
B i l l  o f lad ing—L im ita tio n  o f lia b ility — Neglect 

o f duty to provide a ship f i t  fo r  its  purpose. 
Certain cattle were shipped on hoard a steamer fo r  

conveyance fro m  London to New York under a 
b ill o f lading which provided “  that these animals 
being in  sole charge o f shippers’ servants, i t  is 
hereby expressly agreed that the N a tiona l Steam
ship Company, or its  agents or servants, are as 
respects these anim als in  no way responsible either 
fo r  the ir escape fro m  the steamer or fo r  accidents, 
disease, o r m orta lity, and that under no circum
stances shall they be held liable f o r  more than 51. 
fo r  each o f the anim als."

Held that the above clause lim itin g  the lia b ility  o f 
the shipowners to 51. fo r  each o f the cattle d id  not 
apply to loss or damage a ris ing  fro m  a breach o f 
the shipowner’s duty to provide a ship f i t  f o r  its 
purpose as i t  on ly applied to matters occurring 
during the voyage, and that therefore the defend
ants were liable fo r  the cattle being infected iv ith  
foot-and-mouth disease, which was occasioned by 
the negligence o f the ir servants in  not cleansing 
the ship before receiving the cattle on board.

T his was an action brought by the p la in tiff as 
owner of certain cows to recover from the defen
dants damages alleged to have been sustained by 
the p la in tiff through the said cows having caught 
the foot-and-mouth disease w hilst being carried in 
the defendant’s steamer from London to New 
York.

In  pursuance of a judge’s order the following 
case was stated for the opinion of the court.

Ou the 6th Jan. 1881 the p la in tiff shipped on 
board the defendant’s steamer France  ten head of 
cattle, amongst other animals, to be carried from 
London to New York, upon the terms contained 
in  a b ill of lading.

D uring the voyage some of the oattle were 
affected w ith foot-and-mouth disease, and were so 
affected on being landed at New York.

On her voyage from New Y ork  to London im 
mediately preceding the voyage in  question, the

(a) Reported by W. P . E veeslsy, Esr., Barrlster-at-LawW
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France had on board cattle affected w ith foot-and- 
mouth disease, and i t  was admitted, for the pur
poses of the case that the p la in tiff’s cattle caught 
the foot-and-mouth disease while on board the 
France, owing to the negligence of the defendants’ 
servants in  not properly cleansing and disinfecting 
the steamer before receiving the cattle on board 
and signing the bill of lading. By reason thereof 
the p la in tiff sustained damage amounting to more 
than 5l. fo r each of the said cattle.

The question for the court was whether or not 
in  the circumstances the defendants were liable 
for more than 51. for each of the said cattle.

The following were the material parts of the 
b ill of lad ing :

Shipped upon the France eight stallions, twenty-six 
mares, six colts, and ten cows, seven dogs, to be delivered 
(snbjeot to the following exceptions and conditions): 
These animals being in sole charge of shippers’ servants, 
i t  is hereby expressly agreed that the National Steam
ship Company, Limited, or its agents, or servants, are, 
as respects these animals, in no way responsible for 
either their escape from the steamer or for accidents, 
disease, or mortality, and that under no circumstances 
shall they be held liable for more than five pounds for 
each of the animals ; all dogs to be placed wherever the 
captain may appoint, but at the sole risk of the shipper and 
(or) owner ; the act of God, the Queen’s enemies, pirates, 
robbers, thieves by land or at sea, barratry of masters 
or mariners, restraint of princes, rulers, or people ; loss 
or damage resulting from heat, boilers, steam and steam 
machinery, including eonsequenoes of defeot therein, or 
damage thereto, collision, stranding, straining, or other 
perils of the seas, rivers, steam and steam navigation ; 
and all damage, loss, or in jury arising from the perils 
or matters above mentioned, and whether such perils or 
matters arise from the negligence, default, or error in 
judgment of the pilot, master, mariners, engineers, 
stevedores, or other persons in the service of the ship
owner.

Petheram, Q.O. (J. C. E rie  w ith him) fo r the 
p laintiff.—The b ill of lading came into operation 
when the cattle were put on board. I t  is 
admitted that the ship was infected, and infected 
through the negligence of the defendants. The 
lim itation of liab ility  to 51. only applies to the 
causes of loss or damage expressly mentioned in 
the b ill o f lading and arising during the voyage. 
In  all other cases of loss or damage the parties 
are rem itted to their common law rights. The 
words “  disease or m ortality ”  mean disease or 
m ortality in ordinary cases, that is, caused by 
ordinary circumstances. The loss here arose 
from negligence prior to the voyage, and so the 
b ill of lading does not exempt the defendants from 
fu ll liab ility  :

Steel v. State Line Steamship Company, 3 Asp.
Mar. Law Cas. 516 ; 37 L. T. Hep. N. S. 333;
3 App. Cas. 72.

J. Fox for the defendants.—I t  is conceded that 
the defendants are not protected from liab ility  
for disease i f  caused by their negligence. But 
the defendants are not liable beyond 51. per head 
of cattle. A  shipowner can make a contract that 
he w ill not be liable for the negligence of his 
servants, and this w ill cover negligence before or 
after the commencement of the voyage. There
fore a shipowner is in much the same position as 
a railway company was in before the passing of 
the Railway and Canal Traffic A ct 1854 (17 &  18 
V ie t. c. 31), s. 7. Hence the cases that affect 
the liab ility  of a railway company before that 
A ct are relevant, and these cases show that the 
fact that the act of negligence occurred before the 
transit commenced makes no difference. McManus 
f . Lancashire and Yorkshire R a ilw ay  Company >

(33 L . T. Rep. 0. S. 259; 1 E . 4  I .  327), 
was a case decided after the passing of that Act, 
but i f  the special contract had been made before 
the Act the court would have held that the 
defendants were not liable. The words of exemp
tion in that case were, “  damage or in ju ry  how
ever caused,”  which correspond w ith the words, 
“  under no circumstances,”  used in the present 
b ill of lading. In  that case the horse-box was 
insufficient for its purpose, and so the negligence 
occurred before the commencement of the 
journey; and yet, except for the Act, the court 
would have held the defendants free from 
liab ility . The W arkivorth (ante, p. 194; 49 L. T. 
Rep. N. S. 715; 9 P. D iv. 20) also shows 
that the negligence contemplated in  this b ill o f 
lading may include negligence prior to  the 
voyage. The saving clause in the b ill of lading 
exempts the defendants from  liab ility  for the 
negligence of any person in  their service. This 
includes the crew in the ship, and also the servants 
on shore, and this is shown by the introduction 
of the word “  stevedores ”  in  the clause, as their 
duties are performed before the voyage com
mences. The defendants, therefore, are not 
responsible to a greater extent than 51. per head 
for disease however caused, even by negligence 
before the commencement of the voyage. He 
also cited

Brown v. Manchester, Sheffield, and Lincolnshire 
Railway Company, 8 App. Gas. 703 ;

Shaw v. York and North Midland Railway Company, 
13 Q. B.347; 18 L. J.181, Q. B.

D ay, J.—In  this case I  am of opinion that judg
ment should be entered fo r the p la intiff. I t  is 
quite clear, according to the opinion of Lord 
Blackburn in Steel v. State L ine  Steamship Com
pany, that where there is a contract to carry 
goods in  a ship there is a duty on the part 
of the shipowner to furnish a ship that 
shall be reasonably f it  for its purpose, unless 
there is a contract or agreement to tbe contrary. 
Now, the ship in th is case was not reasonably 
f it  fo r its  purpose, and hence there was a 
breach of duty in this respect on the part of the 
defendants, and in consequence of that breach of 
duty the p la in tiff has suffered damage. B u t i t  is 
said that 51. for each of the animals is all that the 
plaintiff is entitled to. I  have looked in  vain 
through the b ill of lading for words which 
restrict the amount fo r which the shipowner is 
liable by reason of his breach of duty to provide 
a ship f it  for its purpose. The b ill of lading applies 
to the carriage of the cattle, but does not by its 
terms deal w ith  a breach of duty on the part of 
the shipowners to provide a fit ship for the 
carriage of the cattle. I f  the damage had occurred 
through sea perils by reason of the defendants’ 
negligence, during the course of the voyage, in a 
ship originally fit for its  purpose, then I  agree 
that the lim itation of 51. a head would have 
applied. But these cattle were not damaged by 
any th ing occurring during the course of the 
voyage, but by reason of the defendants’ servants 
neglecting their preliminary duty of seeing that the 
ship was fit  for the purpose for which i t  was used. 
The defendants, therefore, have been gu ilty  of a 
breach of duty from which damage has happened 
to the plaintiff, and so we must answer the 
question in favour of the p la intiff.

Sm ith , J.—This is an action by the plaintifE 
against the National Steamship Company to
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recover damages for injuries to his cattle, and the 
question arises as to the true meaning of a very 
special b ill of lading ; that is, special in the sense 
that is applied to a special class of goods, namely, 
horses, cows, and dogs; and the question which 
we have to determine is, whether the p la in tiff is 
entitled to recover more than 51. for each of the 
animals. I t  is conceded that the damage arose 
through the shipowners’ negligence in allowing 
the ir ship to become infected before the voyage 
commenced. Now, i t  was the duty of the ship
owners to have the ir ship in  a f i t  state for the 
purpose for which i t  was to be used : (Steel v. State 
L ine  Steamship Company, ub i sup.) That, then, 
being their duty, does the b ill of lading exempt 
them from  liab ility  for breach of that duty P In  
my opinion, certainly not. The b ill of lading deals 
w ith  the contract of carriage from London to 
New York, and i t  does not by its terms deal w ith  
anything that took place before the commence
ment of the voyage. M r. Fox argued that because 
the word “  stevedores ”  is introduced into the 
clause in  the b ill of lading exempting the defen
dants from lia b ility  arising from the negligence 
of their servants, and because the stevedore is a 
landsman engaged on duties that arise before the 
commencement of the voyage, therefore the neg
ligence contemplated by the b ill of lading would 
include negligence arising before the voyage com
menced. B u t the word “  stevedore ”  is introduced 
because the stevedore may very often have been 
negligent in  packing or stowing the goods, and 
damage may result therefrom, owing to perils 
of the sea during the voyage; so this argu
ment in no way advances M r Fox’s case. Then 
i t  is said that as under the b ill of lading the 
animals were in  the sole charge of the shippers’ 
servants, the steamship company were to be in  no 
way responsible for disease or mortality, and under 
no circumstances whatever creating any liab ility  
were they to be liable for more than 51. per head. 
Now, i t  is conceded that the words “  in  no way 
responsible for disease or mortality,”  mean in no 
way responsible unless the disease or m orta lity 
is brought about by the negligence of the master 
or crew. Then follow the words, “  under no c ir
cumstances shall they be liable for more than 5i. 
fo r each of the animals; ”  and in my opinion the 
whole passage ought to read thus : The steam
ship company are in no way responsible for 
disease or m ortality, unless i t  is brought about 
by the negligence of the master or crew during 
the voyage, and even then they shall not be liable 
for more than 51. per head. This seems to me the 
proper reading of this b ill of lading, and as this 
disease was caused by neglect to provide a ship 
reasonably f i t  for its purpose before the voyage 
commenced, the damage is not lim ited to 51. per 
bead, and the question asked of us must be 
answered in  the affirmative. There must, there
fore, be judgment for the plaintiff.

Judgment fo r  the 'p la intiff.
Solicitors for the plaintiff, Bailey, Shaw, and 

O ille tt.
Solicitors for the defendants, Parker, Garrett 

and Parker.

[A dm .

PROBATE, D IVO R CE, A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
Thursday, Dec. 20, 1883.

(Before B ütt, J.)
T he I mmacolata Concezione. (a)

P r io r ity  o f liens—- Wages — Necessaries—Subsist
ence money— Viaticum —Possessory lien—Costs. 

M ate ria l men who have a possessory lien on a 
fo re ign ship are entitled to be p a id  out o f the 
proceeds o f the sale o f such ship in  p r io r ity  to 
other m aterial men having no such lien, no tw ith 
standing that the la tter have recovered judgment 
against the ship before the m aterialm en having the 
lien havei recovered judgm ent against the ship. 

Where, owing to the proceedings o f one o f several 
claimants against a ship, she is sold and the p ro 
ceeds p a id  in to court, so as to be available f o r  a l l 
the claims, the p a rty  at whose instiga tion the ship 
is  sold, though his cla im  is postponed a fte r the 
others, w i l l  have his costs up to and inclusive o f  
the sale.

As against m ateria l men having a possessory lien  
a m ariner's claim, fo r  wages earned before that 
lien commenced,'viaticum,subsistence money fo r  the 
time between leaving the ship and re tu rn ing  home, 
and the costs o f the action to recover such wages, 
fyc., ran k  before the claim  o f the m ate ria l men, 
but a lite r as to the c la im  fo r wages earned afte r 
the possessory lien commenced.

T his was a special case stated by the registrar 
for the opinion of the court as to the order in  
which the several claims against the foreign 
steamship Immacolata Concezione were to rank. 
The ship had been sold in  the action (mentioned 
below) instituted in the C ity of London Court, by 
W alker and Co., and the proceeds, amounting to 
23281. 6s. 7d., paid into court. This sum was in 
sufficient to satisfy the various claims against the 
ship.

The special case was as follows :—
1. The Im m acolata Concezione is a foreign 

steamship, and one of which no owner or part 
owner was at any of the dates hereinafter men
tioned domiciled in England or Wales.

2. On the 15th Sept. 1882, Edmund W alker 
and others instituted a suit against the steamship 
in the C ity of London Court to recover the sum 
of 1051. for necessaries supplied to the said steam
ship. A t the time of such supply and of the 
institu tion  of such suit the said vessel was in  the 
graving dock of A lfred Carter as hereinafter 
mentioned, and w ith in the jurisdiction of the said 
court. The said steamship was arrested in the 
said dock on the 15th Sept. 1882 by the ba iliff of 
the said court, and on the 20th Sept. 1882 M r. 
Gaillard entered an appearance in the said suit as 
owner of the said steamship. The suit came on 
for tria l in the C ity of London Court on the 11th 
Oct. 1882, and i t  was then adjudged that the 
plaintiffs do recover against the said Mr. Gaillard 
and the said steamship the sum of 1051., together 
w ith  the costs of action. On the 17th Oct. 1882 
a warrant of execution was issued on the said 
judgment, and on the 27th Oct. 1882 the ba iliff 
of the said court seized the said steamship under 
the said execution; copies of the said judgment 
and warrant of execution are annexed hereto and
(o) Reported by J. P . A spinall and F. W. K aikes, Estirs.

Barristers-at-Law.
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form part of this case. The p la in tiff paid fees to 
the high ba iliff of the C ity  of London Court for 
such arrest and execution of judgment, amount
ing  to 161. 7s. . . ,

3. By an order of this division of the -tLign 
■Court of Justice, made on the 3rd Nov. 1882, the 
ba iliff of the C ity of London Court being s till in 
possession of the said steamship under the said 
execution, the said suit was transferred as loo.., 
No. 2571, fo. 380, to the H igh  C ourt of Justice, 
w ithout prejudice to the rights of priority, it 
any, possessed by the said plaintiffs.

4. On the 31st March 1882, the steamship being 
then in the port of London and in need of repairs 
to hull and engines, was plaoed in  the dry dock of 
the p la in tiff A lfred Carter, by desire of A. 
Gaillard, the managing director of the company 
to  which the said ship belongs, for the purpose of 
such repairs, i t  being arranged w ith  the said A. 
Gaillard that Seaward and Co. should execute the 
engineering and iron work and the said A lfred 
Carter the shipwright’s and wood work, and after 
the said steamship was put in to the said dry dock 
work was done upon her In the dock by Messrs. 
Seaward and Co., and by the said A lfred Carter 
as hereinafter stated.

5. On the 18th Sept. 1882 the plaintiffs 
Seaward and Co. instituted an action 1882, S. 
No. 4198, fo. 327, in  this division of the H igh 
Court of Justice, against the owners of the said 
vessel, claiming for certain equipments, repairs 
and necessaries made and supplied to the said 
vessel in  and subsequent to tbe month of A p ril 
1882, to the alleged amount of 2510Z. 4s. 3d. w ith 
interest from the 1st Aug. 1882 and costs. A t 
the time of the making and supply of such equip
ment, repairs, and necessaries, and at the time of 
the ins titu tion of the said action, the said vessel 
was in the graving dook of A lfred Carter. The 
said plaintiffs arrested the vessel on the 18th 
Sept. 1882 while s till in  the said graving dock 
by a warrant of this court, and she remained 
under arrest of th is court t i l l  the date of her sale 
by the court as hereinafter stated. On the 19th 
Dec. 1882 the said plaintiffs obtained judgment 
in this action subject to a reference as to the 
amount to the registrar and merchants together 
w ith  costs, and the judge of th is division con
demned the Baid vessel in  the amount due in  
respect of such claim, but without prejudice to 
other claims against the said vessel.

6 . On the 2lBt Sept. 1882 the p la in tiff A lfred 
Carter instituted an action in  this division, 1882, 
C. No. 4674, fo. 331, against the owners of the 
said vessel, to recover the sum of 1570Z. 10s. 3d. 
in  respect of certain necessaries, alterations, and 
repairs supplied, made, and done by him to the 
said vessel in  the months of A pril, May, and 
June 1882. The said p la in tiff also claimed 696Z. 
for dook rent from the 1st A p ril t i l l  the date 
of his bringing his action, and a further sum for 
dock rent from tha t time forward t i l l  judgment 
or removal of the said vessel. On the said 21st 
Sept, the vessel was arrested in this action.

7. The said pla intiff A lfred Carter is a ship
w right, and is owner of a graving dock at M ill- 
wall in  the county of Middlesex, and the said 
vessel was placed in his dock, as stated in  para
graph 4, on the 1st A p r il 1882, and remained in  
the said dock from the said 1st A p ril 1882, when 
his work on her began, to the 24th June, when 
work on the vessel was discontinued, and thence

V ol. V., N.S.

forward to the date next hereinafter mentioned, on 
or about the 26th Sept, the said vessel, which 
was then in  possession of the marshal under 
the warrants Pdated the 18th and 21st Sept. 
1882 and was also in  the custody of the 
bailiff of the C ity of London Court under the 
warrant from that court, was by the order of 
the 25th Sept. 1882 removed by the marshal front 
the plaintiffs’ dock in to M illw a ll dock. Such 
order was expressed to be made without pre
judice to the possessory lion of the said p la in tiff 
A lfred Carter on the said vessel. The expenses 
of such removal were paid by the marshal and 
have been deducted by him from the proceeds 
5f the sale. On the 19th Dec. 1882 the said 
p la in tiff obtained judgment in  favour of bis claim 
subject to a reference as to the amount to the 
registrar and merchants, together w ith costs, and 
th i  judge condemned the said vessel in  the 
amount due in respect of the said claim and 
costs, but w ithout prejudice to other claims
nfyainst the said vessel. _ , .

Zo On the 31st Oct. 1882 the plaintiffs Corbnere 
j" nthers the officers and crew of the vessel 

instituted an action 1882, C No. 5089, fo. 391, 
in  this division, claiming for wages and dis
bursements and passage home a total sum o 
4 7 0 7  i io  5 dL also a further claim to have the ir 
w a g e s  and disbursements allowed them from the 
date of the w rit un til payment of the principal sum 
claimed, together w ith any further sum found 
to be due. The dates during which the said 
master stated his wages to have been earned and 
his disbursements to have been made were from 
the 27th May to the 9th Oct. 1882, that is during 
the time that the said vessel was in  the dry 
dock of the pla intiff Carter, or during her sub
sequent custody by the court. As regards the 
seamen, two of the said plaintiffs began the ir 
service on the 22nd Feb., and the remainder on 
the 27th March 1882; all the said seamen save 
one who was paid off in September, stated that 
fheir services lasted t i l l  the 9th Oct. The said 
plaintiffs on the 30th Jan. 1883 obtained judgment 
the said judge pronouncing in  favour of their 

subject to a reference to the register 
and merchants, together w ith costs, and condemn- 
“ a the said vessel in the amount due in  respect 
of the ir said claim, but w ithout prejudice to 
nfhpir claims against the said, vessel. „

9  On the 12th March 1883 the plaintiffs 
o ln ^ to o o  and Co. instituted an action in this 
S T i e s t  K  NO. 603, fo. 132, against the 
owner of the said vessel, f o r  necessaries supplied 
to the said vessel in  the months of May and June 
1882 to the amount of 391. 6 s., and on the 19th 
March 1883 they served the w rit on the assistant 
registrar the proceeds of the sale of the Baid 
vefsS being then in  court, but they have not 
proceeded further therein.
1 1 0  The Baid vessel was on the 21st Nov. 1882, 
by an order made by the judge in action No. 2571, 
fn 380 ordered to be appraised and sold, and a ll 
questions as to p rio rity  of payments out of the 
proceeds of such sale were reserved. The said 
vessel was accordingly sold, and the net proceeds 
of such sale now in  court amount to the sum 
of 2328Z. 6 s. 7d. .

12. The said sum in  court being admittedly 
quite insufficient to meet the claims of all the 
plaintiffs in  the above-mentioned actions, by 

1 direction of the registrar this case has been
F
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stated so as to obtain the decision of the court 
on the questions of the p rio rity  of claims of the 
different plaintiffs before he should proceed to 
the references ordered in  the said several judg
ments, and none of the references to the re
g istrar and merchants ordered by the court have 
yet been held.

13. The owners of the said vessel entered 
appearances in  the actions mentioned in the 2nd 
4th, and 6th paragraphs of th is case, bu t after
wards withdrew from them and abandoned 
the ir defence. L ’Armament Compagnie Nation- 
ale D ’Assurances on the 27th Oct. 1882 entered 
an appearance in  each of the actions mentioned 
in  the 2nd, 5th, and 6 tli paragraphs of th is 
case claiming to be mortgagees of the said 
vessel, and defended such aotions, The said 
mortgagees, who are a foreign corporation not 
carrying on business w ith  the jurisdiction, 
were by the judgments in  the said two actions 
No. 4198 and 4674 condemned in the costs 
occcsioned by their said intervention. The 
other actions in  the H igh  Court have been un
defended.

14. I t  is admitted by all the parties to this 
special case that, subject to the rights of the 
plaintiffs in  the suit instituted in the C ity of 
London Court under their execution the sea
men are entitled to the ir wages earned up to 
the 2nd A p ril 1882 in  p rio rity  to the other 
claims but no further. The questions for the 
decision of the court are : (1) In  what order the 
several claims of the several plaintiffs are to be 
paid out of the fund in  court. (2) In  what order 
the costs of the plaintiffs in  the said several actions 
are to be paid. (3) How the costs of and inci
dental to this special case are to be borne.

Gctinsford Bruce for W alker and Co.—Messrs. 
W alker have obtained judgment in  a court of 
competent jurisdiction. None of the present 
claimants appeared in  that action. They are 
bound by that action. I f  so, this court has 
no righ t to withhold from my clients what has 
been decreed to them by a competent court. 
[B utt, J.—1 do not at all agree w ith that propo
sition. The judgment in  your favour entitles 
yon to your money, provided there are no other 
claimants before this court who have prior claims 
to you.] A t any rate Messrs. Walker should have 
the costs of their action. Had i t  not been fo r their 
action the ship could not have been sold. [B utt, 
J.—Inasmuch as your proceedings have subserved 
the interest of the other parties, I  th ink  you 
are entitled to your costs up to and inclusive of 
the sale of the ship.]

W. G. F . B h illim ore  fo r A . Carter,—The mere 
fact of the C ity of London Court judgment being 
in  favour of Messrs. W alker gives them no 
p rio rity  over my client, who has a common law 
possessory lien. [B utt, J.—I  have made up my 
mind to decide against M r. Bruce’s contention on 
that point, except as to costs to which I  th ink  he 
is entitled.] Whatever his rights as to costs may 
be he should not be allowed the- costs of keeping 
the officer of the C ity of London Court in  posses
sion of the ship after she had been arrested by the 
marshal of this court. That is already settled 
by a u tho rity :

The Rio Lima, L. Rep. 4 Ad. & Ec. 157 ; 2 Asp.
Mar. Law Cas. 143; 29 L. T. Rep. N. S. 517.

I  do not contend that Messrs. Seaward’s claim

ranks after Carter’s, but admit that i t  ranks equal 
w ith  Carter’s. As to the seamen, their claim for 
wages earned after Carter’s possessory lien at
tached should be postponed to my claim. As to 
the ir claim for subsistence money, that is part of 
the wages earned subsequently to the possessory 
lien, and if  those wages are precluded the sub
sistence money is also precluded :

The Oust,a,f, 1 Mar. Law Cas. 0. S. 230; I  L. T. Rep.
N. S. 660 j Lush. 506.

T. T. B uckn ill (w ith h im  Nelson) for Messrs. 
Seaward and Co.— By reference to  paragraph 4 
of the special case, i t  w ill be seen that Messrs. 
Seaward are in the same position as Carter, and 
therefore have a possessory lien. [B utt, J.—I  do 
not at all consider that paragraph 4 discloses 
that you have a possessory lien.] M r. Gaillard 
arranged w ith my clionts that i t  should be so,. 
Carter always understood i t  to be so, and his 
counsel now admits i t  is so. If , however, the 
special case does not sufficiently disclose it, the 
evidence in the action brought by us against the 
ship amply proves it. [B utt, j . — I  cannot now 
go behind what is in  the special case. A lthough 
very loth to do so, I  must send the case back to 
the registrar to find whether or no this alleged 
agreement existed. To save expense, I  shall allow 
costs only to one of the other parties to oppose 
you. Subject to this question, I  w ill to to-day deal 
w ith the priorities of the other parties.]

Bioscoe fo r the m aster and seamen.—The 
seamen are en titled  to  the ir wageB p rio r to  
C arte r’s possessory lien. They ough t also to  get 
subsistence and passage money hom e:

The Gustaf (ubi sup.);
The Carolina, 3 Asp. Mar. Law Cas. 141; 34 L. T.

Rep. N. S. 399.
Fyke  for Robertson and Co.— A t the tim e of 

the arrest of the ship, the sails, in respect of 
which Messrs. Robertson claim, were in  the ir 
possession. They, therefore, had a possessory 
lien. The marshal of the court under the autho
r ity  of the court took them from Robertson and 
Co. This fact does not appear in  the special case. 
[B utt, J.—I f  that be so, i t  is a question which must 
be sent back to the registrar. As I  th ink  i t  has 
arisen out of a misunderstanding, your client need 
not pay any costs incurred by th is question being 
referred to the registrar.] I t  is unnecessary to 
send the matter to the registrar, as the court has 
power under Order X X V I I I . ,  r. 12, to amend the 
case i f  i t  thinks fit.

B utt, J.—In  this case the claims of the respec
tive parties, wherever i t  may be necessary, w ill 
be referred to the registrar, assisted by merchants, 
to ascertain the amounts due. In  dealing w ith 
the matter now I  am only going to address myself 
to the order in  which they are to rank against the 
fund in court. I t  appears to me that the fund in 
court has been practically placed in court in  a 
position to be available to these various claimants 
who have rights of action against it, by Messrs. 
W alker and Co. the plaintiffs in  the C ity of 
London Court. That being so, I  th ink they are 
entitled to the costs of their action up to and 
inclusive of the costs of sale in  p rio rity  to other 
claimants; but inasmuch as they chose to keep 
the officer of the C ity of London Court in posses
sion of the ship after she was taken possession of 
by the marshal of this court, I  th ink  the expenses 
of the officer of the C ity of London Court cannot
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be allowed them. I  th ink, therefore, as to costs, 
tha t they are entitled to be paid in  p rio rity  to all 
the rest, subject to the exception I  have men
tioned. I  next consider the claim of A lfred 
Carter. He received the ship in to his dock on 
the 31st March 1882, for repairs, and had a posses
sory lien on her. B u t for The G ustaf (uhi sup.), I  
should not be quite sure that his possessory lien 
did not take precedence over every other claim.
I  should not be quite sure whether any claim 
should compete w ith his common law lien. But 
The G ustaf is an authority to  the contrary, and 
one by which I  am bound and on which I  mean 
to act. I  shall, therefore, give prio rity  to Carter’s 
claim over all the other claims except the costs of 
the plaintiffs in  the C ity of London Court, and 
except that part of the claim of the mariners 
which represents the ir wages earned before the 
ship came into the possession of Carter, and ex
cept perhaps the claim of Seaward and Co. Now 
The G ustaf is a clear authority to this effect, that 
the claim of mariners to their wages has p rio rity  
over a shipwright’s common law possessory lien, 
so far as i t  is for wages accrued due to the 
mariners previous and up to the time when the 
possessory lien commences. Therefore, up to 
2nd A p ril, the wages of the mariners must be 
allowed, whatever the amount may be found due 
by the registrar, and allowed in p rio rity  to 
the claims of Messrs. Carter and Seaward and 
Co. W ith  regard to their claim for wages earned 
subsequently to the possessory lien of Carter, 
that w ill not rank before, but after, Carter’s claim.

W ith  regard to the claim for subsistence money,
I  have already intimated tha t the sailors have no 
claim to i t  except perhaps for the period of time 
between the date when they le ft the ship and the 
date when they did or m ight have reasonably re
turned to their country. W hat that amount may 
be I  shall leave to the registrar to determine. I  
th ink  I  have said that they are entitled to the 
cost of their passage home, if  found due by the 
registrar, and that the cost should take rank w ith 
the ir wages. B ut I  do not decide that any passage 
money is due to them. That is a question fo r the 
registrar. I t  may well be that, having regard 
to the terms of their contract or for some other 
good reason, they are disentitled to any. There
fore, their passage money and subsistence money 
may rank w ith  the ir original claim for wages, that 
is, that part of the ir wages earned previously to 
the possessory lien of Carter. Now as regards 
Robertson and Co., the sailmakers, i t  seems to me 
clear that there has been a misunderstanding, and 
this is a question on which further evidence should 
be taken, and the case must therefore be sent back 
in  order that i t  may be taken. I f  the sails or 
any of them were in Messrs. Robertson’s posses
sion at the time of the arrest of the ship by the 
marshal, and he then under the authority of this 
court got possession of the sails from Robertson 
and Co., I  th ink they had a possessory lien, and i t  
would be an act of injustice to deprive them of 
the ir righ t. Therefore I  w ill ask the registrar to 
inquire of the marshal how that matter stands, 
and i f  as a fact Robertson and Co. had possession 
of the sails, they must rank before a ll other 
claims except wages. I f  i t  can be ascertained 
what were the net proceeds of the sails, then they 
w ill be entitled to have the ir lien satisfied to that 
amount. I  hardly th ink i t  worth while, as the 
amount is small, to trouble about this interfering

w ith  the claim for wages, and it  would be as well, 
i f  no opposition is offered, to give them what the 
sails realised.

That disposes of everything except costs. 
W ith  regard to them I  give costs in  each case, 
and they are severally to rank w ith the re
spective claims, except in the wages action, in 
which case the costs are to rank w ith  that portion 
of the wages earned previously to Messrs. 
Carter’s lien. W ith  regard to Messrs. Seaward’s 
claim, that must go back to the registrar, and he 
must find one way or the other whether i t  was 
arranged by Gaillard, Seaward and Co., and 
Carter, that this alleged agreement was made 
by which Carter was to protect Seaward and 
Co.’s claim. I f  so, there w ill be a decree for the 
amount found due to Seaward and Co., and a 
declaration that they are entitled to rank w ith  
Carter. If , on the other hand, i t  is found by the 
registrar that no such arrangement was made, 
then Seaward and Co. w ill be postponed to 
Carter. Should there be any opposition before 
the registrar to Seaward and Co. making out 
this alleged agreement, I  w ill order them to pay 
the costs of only one opponent, and w ill leave i t  
to the parties to decide who that shall be.

Solicitors fo r Walker and Co., Stocken and

S o lic ito r s  for A lfred Carter, Thomas Cooper

^S o lic ito rs  fo r Seaward and Co., Lowless and Co.
Solicitors for master and crew, Argles and

^S o lic ito rs  fo r Robertson and Co., Plews, Irv ine , 
and Hodges.

Feb. 10 and 14,1884.
(Before S ir J ames H ansen .)

T he Stork ; T he N ever D espair, (a)
Collision_Practice— County Court action— Trans

fe r  to H ig h  Court— Consolidation— Conduct o f 
action.

Where a  County Court action, institu ted to recover 
damages aris ing out o f a  collision w ith  the defen
dants' vessel, is, at the instance o f the p la in tiffs , 
transferred to the H ig h  Court, and there consoli
dated w ith  an action instituted in  the A d m ira lty  
D iv is ion  o f the H igh  Court by the defendants in  
the fo rm er action against the p la in tiffs  in  that 
action subsequently to the in s titu tio n  o f the County 
Court action, the p la in tiffs  in  the County Court 
action being the f irs t  to institu te proceedings, w i l l  
have the conduct o f the consolidated actions.

T his was an appeal under sect. 50 of the Judica- 
ture Act 1873 from the judge in  chambers to the
■judge in court. __

On the 15th Jan. 1884 the General Steam Navi- 
nation Company’s steamship Stork came into co lli
sion w ith the brig  Never Despair, which was rid ing  
at anchor in the river Thames. On the 26th Jan. 
the General Steam Navigation Company entered 
an action (1884, Fo. 44, M. No. 2811.) in  the C ity of 
London Court against the owners of the Never 
Despair claiming 100?. damages. In  the deposi
tion  of the master of the Stork made before the 
Receiver of Wreck, the damage to the S tork  was 
stated to be about 51._________________________

(a) Beported by J. P . A s p in a l i,, and F . W . E a ix k s , Esqra.,' B&rristera-at-Law
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On the 29th JaD. the owners of the Never Des
p a ir  instituted an action (1884, M. No. 359 Fo. 40) in 
the Adm ira lty  Division of the H igh Court against 
the owners of the Stork, claiming 600L damages 
sustained by them in the same collision.

The plaintiffs in the C ity of London Court 
thereupon took out a summons, calling on the 
defendants, the owners of the Never Despair,^ to 
show cause why the C ity of London Court action 
should not be transferred to the Adm ira lty D iv i
sion of the H igh  Court, and the action instituted in  
the H igh  Court consolidated w ith  the transferred 
action, and why the plaintiffs in  the C ity of Lon
don Court should not have the conduct of the con
solidated actions.

The summons came on in  chambers on the 5th 
Feb. before the judge, who ordered the transfer 
o f the C ity of London Court action and its  con
solidation w ith  the H igh  Court action, g iv ing the 
conduct of the consolidated actions to the plain
tiffs  in the action instituted in the H igh  Court.

Feb. 10.—The plaintiffs in  the C ity of London 
Court action (1884, Fo. 44. No. 2811) now moved 
the judge in  court “  to reverse or vary the order 
made herein dated the 5th Feb. 1884, whereby i t  
is amongst other things ordered tha t th is action 
be consolidated w ith action 1884, M. No. 359, Fo. 
40, and the plaintiffs herein ask that action 1884,
M . No. 359, Fo. 40, be consolidated w ith this action, 
and that they have the conduct of the actions 
when so consolidated and the costs of this appli
cation.”

D r. P hillim ore  (w ith him E . Pollock), fo r the 
General Steam Navigation Company, in  support 
of the motion—The plaintiffs in  the C ity  of London 
Court being the firs t to institute proceedings 
should have the conduct of the consolidated 
actions. I t  has been the practice of th is court to 
so order under circumstances like  the present. 
We very properly brought our action in  the 
County Court, having regard to the amount of 
our damage. Had we in  the firs t instance brought 
our action in  the H igh  Court, we of r ig h t would 
have had the conduct. On the owners of the 
Never Despair ins titu ting an action in  the H igh  
Court, we, in  order to save the expense of two 
actions, righ tly  apply fo r a transfer and consoli
dation. Therefore by the force of circumstances 
We have v irtua lly  been compelled to come to this 
court, and, seeing that we were the firs t to ins ti
tute proceedings, we should have the conduct of 
the consolidated actions.

Nelson on behalf of the owners of the Never 
Despair, contra.—The transfer and consolidation 
having been obtained at the instance of the 
plaintiffs in the C ity of London Court, they 
should accept things as they find them in  the 
H igh  Court—in other words, at the date of the 
transfer there was then an action in  the H igh 
Court, and that action should be the principal 
action. Moreover, having regard to the fact that 
the Stork  only suffered damage to the value of 
5J.,and that the collision is caused by her running 
in to  the Never Despair while at anchor, i t  is un
reasonable to say that the owners of the Stork 
should have the conduct.

Cur. adv. vult.

Feb. 14.— S ir J ames H annen.— In  a motion 
recently before me, in  which a suit of damage 
having been instituted in  the C ity of London 
Court, and a suit afterwards instituted in this

court in respect of the same collision, and the 
C ity  of London Court action having been trans
ferred to this court, and the two suits consoli
dated at the instance of the plaintiffs in the C ity 
of London Court, the question arose whether the 
conduct of the consolidated suits should be given 
to the plaintiffs in  the C ity of London Court, or 
to the plaintiffs in the H igh  Court. When this 
question first came before me on the application 
in  chambers, I  acted upon the view tha t the 
plaintiffs in the C ity of London Court suit having 
been the parties who took the step by which tha t 
suit was transferred to this court, must accept the 
position of affairs they found when their suit was 
brought into this court, and that consequently the 
suit which was already in  th is court when the 
order of transfer was made must be deemed the 
principal one, and the plaintiffs in that suit have 
the conduct of the consolidated suits.

On the question being brought on appeal to  me 
in  court, I  took time to consider in order that I  
m ight be informed as to what the practice had 
been. I  have had several instances submitted to 
me, and I  may refer especially to one in 
1882, the circumstances of which were very 
similar to the present case, (a) In  the case I  refer 
to there was one suit instituted in the C ity of 
London Court on the 11th Aug. 1882, and another 
suit instituted in  this court on the 12th Aug. 
1882. The suit in  the C ity of London Court was 
transferred to this court, and on a summons taken 
out by the p la in tiff in the C ity  of London Court an 
order was made in the registry consolidating the 
two suits, and g iving to the p la in tiff in the C ity of 
London Court action the conduct of the consoli
dated actions. Onappeal to the judge of this court 
(S ir Robert Phillimore) he rejected w ith costs the 
application of the appellants, the plaintiffs in the

(a) The following iB a copy of the memorandum of the 
previous decisions furnished to Sir .Tames Hannen by the 
Registrar :—The Cosmopolitan (1874). F irst notion in 
the City of London Court instituted by the owners of the 
Cosmopolitan against the Viallca. The second action in 
the High Court of Admiralty instituted by the owners of 
the Viatica, against the Cosmopolitan. On motion by the 
plaintiffs in  the second notion, the judge (Sir Robert 
Phillimore) transferred the first action to the High Court 
and made it  the principal cause. The Bjorn (1882).— 
First action in the City of London Court, brought by the 
owners of the Wear against the Bjorn on the 11th Aug. 
1882. The second notion in the High Court of Justice, 
instituted by the owners of the Bjorn against the Wear 
on the 12th Aug. 1882. On summons on behalf of the 
plaintiffs in  the first action i t  was transferred to the 
High Court, and the second action was consolidated with 
it, the transferred action being made the principal one. 
A  corresponding order was made on a cross-summons 
taken out on behalf of the plaintiffs in the seoond action 
on the same day. An appeal from such order was after
wards rejected with costs by Sir Robert Phillimore.”  
The opinion first formed by Sir James Hannen would 
appear more consonant with justice and reason than the 
practice laid down by Sir Robert Phillimore. The 
accidental circumstance that the plaintiff in the County 
Court has been the first to institute this action hardly 
seems in itself sufficient reason for giving him the 
conduct of the consolidated actions, where he, to suit his 
own convenience, has had his action transferred to the 
High Court, and where his alleged damage, as in the 
present case, is but a trifling sum. According to Sir J. 
Hannen’s first view, the plaintiffs in the City of London 
Court having been the parties who took the step by which 
their suit was transferred to the High Court should 
accept the position of affairs which they found when their 
suit was brought into the High Court, and i t  is to be 
hoped that, should the question come before the Court of 
Appeal, i t  w ill take a similar view.—Ed.
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action in  the H igh  Conrt, to give them the con
duct of the consolidated suits. As in  this case 
the practice of the court on the point was clearly 
settled by S ir Robert Phillimore, i t  is not my 
intention to differ w ith the view of that learned 
judge who had such great experience of the 
practice of this court. I  therefore must vary the 
order I  made in chambers by giving the conduct 
of the consolidated action to the plaintiffs in  the 
suit instituted in the C ity of London Court.

In  accordance w ith  this decision the following 
order was drawn up : “ The President, having 
maturely deliberated, varied the order of the 5th 
instant so far as regards the consolidation of theEe 
actions, by directing that action Fo. 40 be consoli
dated w ith action Fo. 44, in  lieu of action Fo. 44 
being consolidated w ith  action Fo, 40.”

Solicitors for the owners of the Siork, Wm. 
Batham.

Solicitors fbr the owners of the Never Despair, 
Lowless and Go.

Feb. 22 and 23, 1884.
(Before B u n , J., assisted by  T r in ity  M asters.)

T he H arton. (a)
Co llis ion— Thames Conservancy Buies, A rt. 14— 

Regulations f o r  Preventing Collisions at Sea— 
Merchant Shipp ing Act 1873 (36 &■ 37 Viet. c. 85), 
s. 17.

The Thames Conservancy Buies are not regulations 
“  made under or contained in  ”  the Merchant 
Shipp ing Acts 1854 to 1873, and consequently 
sect.l7of The Merchant S hipp ing Act 1873 does not 
apply to such rules, and therefore a vessel is  not to 
be “  deemed to be in  fa u lt  ”  in  an action fo r  
collision unless i t  be shown that in  fa c t the 
in fringem ent d id  contribute to the collision.

T his was a damage action in  rem  instituted by 
the owners of the sailing barge George and Jane 
against the owners of the steamship Harton, to 
recover damages arising out oi a collision between 
the two ships on Friday, the 5th Oct. 1883, in 
Gravesend Reach.

The factsalleged onbehalf of the plaintiffs wereas 
follows :— A t nine p.m .onthe 4th Oct.; the sailing 
barge George and Jane in  ballast and manned by a 
crew of two hands, came to anchor in the Thames 
just above Coal House Point, close to the Oven’s 
Buoy and near to the north shore. The anchor lig h t 
was thereupon hoisted and was burning brigh tly  at 
the time of the collision. A t about 12.30 a.m. on 
the 5th Oct. the tide being firs t quarter flood, the 
weather squally, and the wind N .N .W . The 
steamship H arton  came into collision w ith the 
George and Jane, doing her so much harm that she 
shortly after sank. The plaintiffs charged the 
defendants w ith  failing to keep a good look-out 
or to stop and reverse the ir engines in accor
dance w ith  A rt. 14 of the Thames Conservancy 
Rules 1880.

The facts alleged on behalf of the defen
dants w-.'e as follows: A t aOout 12.15 a,m. 
on the 5th Oct. 1883 the steamship Harton, 
of 326 tons registered, w ith  a crew of fifteen 
hands all told, and in  the course of a voyage 
from Newcastle-on-Tyue to London, was in the 

(a) Reported by J . P . Aspinall and F . W . Raikes, Esqrs., 
Barristers-at-Law .

river Thames, rounding at the speed of about 
four knots, Coal House Point, to the north 
of mid-channel. The n ight was dark but clear, 
the tide flood, and the wind N.N.W., and the 
H a rto n  had her regulation lights duly exhibited 
and burning brigh tly . Under these circumstances 
the look-out reported a vessel (which proved to be 
the George and Jane) righ t ahead but w ith no 
lights, and though the helm of the Harton  was at 
once ported and her engines stopped, she struck 
the George and Jane w ith her port bow, and 
caused her to sink. The defendants charged 
those on board the George and Jane w ith ly ing  at 
anchor in  an improper place, and failing to exhibit 
a light.

Articles 7 and 14 of the Thames Conservancy 
Rules are as follows :

7. A steam-vessel, a sailing vessel, or a barge when at 
anchor in the river, shall carry whore it  can be best seen 
at a height not exceeding 20ft. above the hull, a white 
light in a globular lantern of not less than Sin. in  
diameter, and so constructed as to show a clear uniform 
and nnbroken light visible all round the horizon at a 
distance of at least one mile.

14. Every steam-vessel, when approaching another 
vessel so as to involve risk of collision, shall slacken her 
speed, and shall stop and reverse if  necessary.

Feb. 22.—A t the hearing the evidence of the 
defendants that the barge had no lig h t was cor
roborated by the evidence of the master and mate 
of the steamship Black Boy, which had gone up 
the river just ahead of the Harton.

The defendants admitted that they did not 
reverse their engines.

T. T. B u ckn ill on behalf of the plaintiffs.—The 
barge being at anchor, and i t  being sufficiently 
proved that she had a ligh t, the steamer is to 
píame. Assuming the barge had no ligh t, the 
steamer is to blame for not having reversed her 
engines when firs t the barge was reported. I t  is 
submitted that a breach of the Thames Con
servancy rules is in itself p rim a  fac ie  evidence of 
negligence.

D r P hillim ore  on behalf of the defendants, the 
owners of the Harton.— The evidence proves the 
barge bad no l ig h t ; hence, those on the steamer 
were only able to firs t see her at such a distance 
that the master of the steamer had no time to 
consider the question whether reversing was 
advisable or not, and further, as a fact, i f  the 
engines had been reversed, i t  was then useless. 
By reason of the negligence of those on the barge, 
the steamer is unexpectedly placed in such a 
position that her master should be excused 
for not reversing, assuming i t  was his duty to 
do so:

The Bywell Castle, 4 Aap. Mar. Law Gas. 207; 41 L.T 
Rep. N.S. 747; 4 P. Div. 219.

[B utt, J.— Is not the decision of the House of 
Lords iu The Khedive (4 Asp. Mar. Law Cas. 360; 
43 L. T. Rep. N. S. 610; L. Rep. 5 App. Gas. 876) 
opposed to The B ywell Castle P) N o ; The B y w e ll 
Castle is expressly approved by Lord Blackburn. 
The B yw ell Castle (ubi sup.) is also distinguishable 
from The Khedive. In  The Khedive the master 
had time to make up his mind, but made i t  up 
wrongly. In  The B yw ell Castle the master had no 
time to make up his mind at all. Moreover, an 
infringement of the Thames Conservancy Rules 
should not be visited with the consequences tha t 
result from an infringement of the Regulations fo r
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Preventing Collisions, because the Thames Con
servancy Rules are neither “  contained in  or made 
under the Merchant Shipping Acts 1854 to 1873:”  
(36 & 37 V iet. c. 85. s. 17.1

Buclcnill in  reply.— The Bywell Castle (ubi sup.) 
is not in  point, seeing tha t the master of the 
steamer here deliberately refrained from reversing 
his engines. As to the effect of the infringem ent 
of the Thames Conservancy Rules, reference was 
made to the following cases :

The Condor, 4 Asp. Mar. Law Cas. 115; 40 L. T.
Rep. N. S. 442 ; 4 P. Div. 115;

The Lady Downshire, 4 Asp. Mar. Law Cas. 25; 39
L. T. Rep. N. S. 236 ; 4 P. Div. 26.

B utt, J.—In  this case the firs t question which 
arises is this, had the barge any ligh t at the time 
of the collision P Before dealing w ith  that there is, 
however, one observation I  wish to make, and in  
which the T rin ity  Masters concur, viz., that this 
barge was anchored too far out in the river. On 
the question of the lig h t I  come to the conclusion 
that the barge had no lightexhibited at the tim e of 
collision. No doubt a ligh t had been up in the 
course of the night. The captain knew nothing 
beyond this, that over an hour before the collision 
a ligh t was burning. The mate’s evidence is that 
he saw the lig h t burning ju s t at the moment of 
collision. The account that he gives is that he went 
up to have a look at the weather. B u t the account 
given by the master before the Receiver of Wreck 
is that the mate went to see i f  the lamp was burning 
brigh tly . This fact throws considerable doubt on 
the rest ofthe mate’s evidence. On the other side 
i t  is sworn positively that this barge was reported 
w ithout a light, which is corroborated by the 
master and mate of the steamer Black Boy. 
On the whole, I  th in k  that the defendant’s story is 
true, and that the barge was w ithout a ligh t. Now, 
tha t being so, the barge is clearly to blame.

The question then arises is the steamer also to 
blame ? I t  has been contended tha t she should be 
held to blame fo r not reversing her engines the 
moment that the barge wasreported. The witnesses 
on behalf of the steamer have said that the state of 
the night was such tha t i t  was only possible to 
see a vessel w ithout a lig h t at about one ship’s 
length off. Witnesses from the steamer Black 
Boy have said that they made out the barge at 
two ship’s lengths. The tru th  evidently lies 
somewhere between the two. Taking that to be 
so, the question arises, ought the master of the 
steamer at once to have reversed his engines P 
There is some difference of opinion on this 
point between my assessors and myself, bu t I  
th in k  he ought to have done so. I t  is to 
my mind not sufficient excuse to say that 
i t  would have thrown his vessel athwart the 
stream, and so caused danger. On this point, 
however, we are agreed, viz., that i t  would have 
made no difference, and tha t no beneficial effect 
would have been then produced by reversing. 
That being so, am I  bound to condemn the steamer 
for infringement of the Thames Conservancy 
Rules, assuming my view as to this master’s duty 
to be correct P I  do not th ink  I  am so bound. I  
have not here to apply any statutory provisions so 
as to draw an inference of that blame, which 
would ariee under sect. 17 of the Merchant Ship
ping A ct from disobeying Regulations for Pre
venting Collisions at Sea. I t  seemr, to me clear 
tha t th is rule is not one of those regulations

w ith in  the meaning of sect. 17. (a) I  therefore 
th ink  I  am not bound, and that I  cannot apply that 
section. I t  follows, therefore, that, as the omission 
of reversing would have made no difference, the 
Bteamer is not to blame. I  would only just say in  
conclusion that, i f  a vessel w ill choose to lie in  
such a position as th is w ithout a light, the court 
ought not to strain matters against another vessel 
which runs into her owing to her position and the 
absence of her ligh t. On the other hand, I ,  of 
course, th ink  that the court ought always to look 
w ith jealousy on the working of a steamer’s 
engines. For these various reasons I  th ink  the 
barge was alone to blame.

Solicitors for the plaintiffs, Keene, M arsland, 
and Bryden.

Solicitors for the defendants, Thomas Cooper 
and Co,

Wednesday, Feb. 27,1884.
(Before B utt, J., assisted by T r in it y  M asters.) 

T he Owners oe the  Steamship ’W e llf ie ld  v .

A damson and Sh o r t ; T he A lered. (6) 
Towage agreement—Master’s au tho rity—Agent o f  

owners.
The steamship W. having fo u n d  the steamship A. 

on the 12th Feb. o f f  Cape F in is te rre  in  a disabled 
condition, towed her in  heavy weather u n t il the 
14 th Feb., when, in  consequence ofthe condition o f 
the A., the master o f the W. proposed to abandon 
her. However, a t the desire o f the master o fthe A. 
i t  was agreed in  w ritin g  that the W. should “  stand 
by the A. as long as possible, and that the W. and  
owners are to be p a id  fo r  the time and towing  
already done and to be done fro m  the 12th Feb. 
1883.”  The W. thereupon again took the A. in  
tow, but on the 16th Feb., owing to stress o f 
weather, i t  was fo u n d  necessary to abandon her, 
a fte r which she was to ta lly  lost. In  an action 
f o r  towage against the owners o f the A ., the Court 
held tha t the agreement entered in to  by the master 
o f the A, was a reasonable one, and one which, in  
his position o f agent ex necessitate fo r  his owners, 
he had an au thority  to enter into, and awarded 
the p la in tiffs  the sum o f 400L in  respect o f the 
services rendered p r io r  to and after the agree
ment.

T his was an action in  personam  brought by  the 
owners, master, and crew of the steamship 
W ellfield against the owners o f the late steamship 
A lfre d  fo r  towage services.

The facts alleged on behalf of the p la intiffs 
were as follows :

(a) This deoision confirms what has long been the 
opinion of Admiralty practitioners. The same question 
arose in The Condor (vol. 4, p. 115), but was not decided. 
This case is a striking instance of the unequal penalties 
imposed by the Legislature upon wrongful acts of equal 
magnitude. Thus disregard of one of the Regulations 
for Preventing Collisions (referred to in sect. 17 of the 
Merchant Shipping Act 1873) in the open sea is visited 
with liability, whereas disregard of identically the same 
regulation in a crowded river like the Thames is imma
terial, unless i t  is shown that the breach of the regulation 
did in fact contribute to the collision. I f  a breach of a 
regulation in the open sea is to be visited with the drastic 
consequences of sect 17 of the M. S. A, 1873, i t  certainly 
seems unjust and unreasonable not to exact the same 
penalties for a breach of the same regulation in a 
crowded river, where the utmost care in navigation is at 
all times so important.—E d . __________ _

(t) Reported by J. P. AspiNALLand F. W . Eaikes, Esqrs.
Bamsters-at-Lnw.
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The steamship Wellfield, of 1235 tons nett, 
■while on a voyage from Cardiff to AdeD, fe ll in  
w ith  the steamship A lfre d  off Cape Finisterre on 
the 12th Feb. 1883. The A lfred  was fly ing signals 
fo r assistance, and on coming up w ith her i t  was 
found that her engine-room and stokehole were 
half fu ll of water, and that she was generally un
manageable. The A lfred  was a steamship of 1062 
tons gross register, and was on a voyage from  
the Black Sea to the United Kingdom w ith  a 
cargo of grain.

A t  the request o f the master of the A lfred , she 
was, w ith  considerable d ifficu lty  and danger, 
taken in  tow  by the Wellfield and towed towards 
Corunna u n t il the evening of the 14th Feb. 
D u r in g  the towage the A lfred  Bbeered vio len tly , 
and the hawsers twice parted, and the Wellfield 
was exposed to  considerable danger by reason o f 
the  heavy weather.

On the 14th the master of the W ellfield pro
posed to abandon the A lfre d  in  consequence of 
her unmanageable condition and the danger run 
by his own ship. The master of the Alfred, how
ever, persuaded him to make another attempt to 
save the Alfred, and the following agreement 
was entered into by the two masters :

I ,  J. 0. Landells, master of the steamer Alfred, of 
Newcastle, on behalf of owners, insurance, etc., etc., 
agree with master, and owners of the Wellfield, that she, 
the said ship, stands by the Alfred as long as possible, 
and that the Wellfield and owners are to be paid for the 
time and towing already done and to be done from the 
12th Feb. 1883. (Signed) J. O. L a n d e l l s ,

Master steamship Alfred.
The W ellfield  accordingly continued towing ti l l  
11 p.m. on the 14th, when, owing to the severity 
o f the weather, the hawser again broke. Towing 
was renewed at noon on the 15th, but on the 16th 
i t  was found necessary to abandon the Alfred, 
which was ultimately lost. The Wellfield was 
detained six days on her voyage, and the plaintiffs 
claimed 10001. or such other sum as the court 
should th ink  f it  to award.

The statement of defence, so far as is material, 
was as follows:

3. The defendants deny that the master of the Alfred 
promised the master or crew of the Wellfield that the 
ownerB of the Alfred should pay the master or orew of 
the Wellfield for their services rendered or to be rendered 
whether or not they should ultimately succeed in saving 
the Alfred, or that he made any such promise. I f  the 
master of the Alfred made any such promise as alleged, 
which is denied, he had no authority to make the same, 
or to bind the defendants thereby.

4. I f  the master of the Alfred ever signed the agree
ment alleged in the 10th paragraph of the statement of 
claim, which is not admitted, he did not sign, and had no 
authority to sign, the same on behalf of the defendants or 
as their agent, or to bind the defendants thereby.

5. I f  the alleged agreement was entered into by the 
master of the Alfred, which is not admitted, i t  was not 
entered into by him as the agent of the defendants. The 
Baid master of the Alfred had no authority to enter into 
the said alleged agreement as the agent or on behalf of 
the defendants. The alleged services, work, and labour 
were not, nor were any of them, rendered or done for the 
defendants, or at the request of the said master. As 
their agent the said master had no authority to make any 
such request on behalf of the defendants as alleged.

6. The said alleged services were rendered and the 
said work was done by the master and crew of the 
Wellfield' w ith the object and intention of salvage ser
vices being claimed therefor, and not otherwise. The 
Alfred was abandoned by the Wellfield, and afterwards 
foundered and was totally lost. No benefit was derived 
from the said alleged services or work.

8. The defendants deny that they are under any lia

b ility  to the plaintiffs in respect of any of the matters in 
the statement of claim alleged.

Dr. P hillim ore  (w ith him Beaufort) for the plain
tiffs .— The agreement is a reasonable one, and, i f  
so, i t  is binding on the owners of the A lfred  
H aving regard to the position in which the master 
of the A lfred  was placed, he only acted reason
ably in promising to pay the Wellfield fo r services 
which i f  successful would have saved property of 
considerable value. The plaintiffs therefore are 
undoubtedly entitled to be paid for the whole of 
the ir towage services, both before the agreement 
was entered into and after.

Gainsford Bruce, Q.C. (w ith him  Edge), for the 
defendants.—Had the plaintiffs succeeded in 
bringing in the A lfred , the ir action, instead of 
being for towage, would have been fo r salvage. 
Having failed to save the Alfred, they now seek 
to  make her owners liable fo r these alleged towage 
services. As to the agreement i t  is submitted 
that i t  is so unreasonable, and was entered into 
under such duress, that the court w ill give no 
effect to it. I t  cannot be said that the master of 
the Alfred  had any authority to agree on behalf of 
his owners that payment should be made in 
respect of the services which had been rendered 
prior to the towage agreement. Those services 
were clearly contemplated as being salvage, and 
as such cannot be converted into towage by this 
agreement.

B utt, J.—The first question which arises in  
this case is, whether the agreement made between 
the masters of these two vessels, representing 
the ir owners, is a binding one. There seems to be 
no doubt as to the terms of the agreement. When 
the agreement was entered into, the W ellfie ld  had 
towed the A lfred  for two days, and there was then 
great doubt as to whether any further efforts 
would be successful. Under these circumstances 
the master of the Wellfield, having come to the 
conclusion that i t  was not worth his while going 
on i f  his services were to be unsuccessful, made 
up his mind to leave the Alfred, unless some agree
ment were entered into to induce him to stay and 
continue his assistance. I t  is clear that the 
master of the A lfred  thought that things were not 
hopeless at that time. I f  he had thought so he 
never would have offered a single penny for 
further assistance. What does he doP He enters 
into an agreement by which he, on behalf of his 
owners, assents to pay a few hundred pounds in 
the hope of saving a great many thousands. 
P rim a  fac ie , that is not an unreasonable th ing to 
do. This being a towage suit ana not a salvage 
suit we have no evidence of the value of the 
A lfred . She is a vessel of 1062 tons gross register. 
I t  is for the chance of saving th is vessel, probably 
worth 15,0001., that the agreement is entered into. 
I t  must also be remembered that she had a cargo 
of barley on board. Acting upon the best view I  
can take of the circumstances, I  shall award 1001. 
a day for the time the A lfred  was being towed, 
making in  all 4001. Had the W ellfield  brought 
the Alfred  into dock on salvage terms she would 
have had a very large award. But 4001., in  my 
view, is a fair towage remuneration. The position 
of the master of the A lfred  was that at an 
expenditure of 4001. be obtained for his owners the 
chance of saving 15,0001. or 20,0001. That does 
not look like an unreasonable agreement, and I  fa il 
t6 see anything ip. the evidence to the contrary
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There is nothing to show that i f  the weather had 
moderated the A lfred  m ight not have been 
saved. The agreement therefore is not unreason
able, and i t  is clear as a matter of law, that the 
master being the agent ex necessitate of his 
owners was authorised to enter into th is agree
ment. But i t  is said even so he has no r ig h t to 
enter in to an agreement to pay for towage in  the 
past. But i t  seems to me that i f  i t  was reason
able to make the agreement for future towage, i t  
was not unreasonable to agree to pay for the towage 
tha t had been done. On the whole, therefore, I  
th ink  that the master acted reasonably. I t  is 
clear that he thought he was acting reasonably, 
and that there was some chance of saving this 
valuable property. This he did for the com
paratively small sum of 400?.

Solicitors fo r the plaintiffs, Turnbull, T il ly ,  and 
M ousir.

Solicitors for the defendants, H . G. Goote.

Thursday, Feb. 28,1884.
(Before B utt, J.)

T he  G eorge Gordon, (a)
Salvage—Arrest o f ship in  excessive amount— B a il 

— G osts—Practice.
I n  a salvage action in  which the p la in tiffs  arrested 

the salved ship in  the sum of 3000?. and the 
court on a value o f  14,000?. awarded 450?., the 
salvors were ordered to pa y  a l l  the costs and  
expenses o f find in g  b a il f o r  3000Z., such sum 
bei/ng in  the op in ion o f the court unreasonably 
excessive.

T his was a salvage action in s titu te d  by the 
owners, masters, and crews of the steamtugs 
Fylde  and Wyre, against the owners o f the steam
ship George Gordon.

The services consisted in towing the George 
Gordon off the Furness Bank, where she had 
taken the ground in a fog. D uring the rendering 
of the services there was a strong wind w ith a 
heavy sea. The plaintiffs instituted the action in 
the sum of 3000Z. for which amount bail was 
required and given. The value of the George 
Gordon was 14,000?.

Dr. P hillim ore  and T. T. B uckn ill for the plain
tiffs.

M y burgh, Q.O. and F . W. Bailees, fo r the defen
dants.

The Court after hearing the evidence awarded 
450?.

Bailees applied that the expenses of finding bail 
m ight be borne by the plaintiffs. Having regard 
to  the services and the value of the property 
salved, the George Gordon was arrested in  an 
exorbitant sum. The defendants have been put 
to  considerable expense in  finding bail, and i t  is 
submitted that the cost of the ir so doing should 
be borne by the plaintiffs.

Phillim ore , contra.—I t  is to be remembered 
tha t the sum of 3000?. is to cover not only the 
award, but also the costB of the action. More
over salvors cannot but help putting a higher 
value upon their services than the court does. 
The defendants never asked to have the bail 
reduced.

(a) Reported by J. P. Aspinall and P. W. Baikes, Esqrs.,
Barristers-at-Law.

B utt, J.—Parties should not arrest a ship fo r 
an exorb itant sum ; but i f  they do so i t  is no excuse 
to say tha t the defendants d id  not as i t  were 
strugg le to get free by apply ing to have the ba il 
reduced, nor th a t the solicitors were ignorant o f 
the facts of the case at the tim e  of the arrest. 
W here i t  is possible, they Bhould ascertain the 
circumstances before the ship is arrested. I  
never w ill sanction the course taken in  th is  case, 
and I  therefore order tha t the p la in tiffs  do pay a ll 
the costs and expenses to which the defendants 
have been pu t by find ing  bail.

Solicitors fo r the p la in tiffs , H i l l ,  D ickinson, 
Lightbound, and Go.

Solicitors fo r the defendants, Waltons, B abb , 
and Walton.

Monday, M arch  10,1884.
(Before B utt, J., assisted by T r in ity  M asters.)

T he  E mmy H aase, (a)
Collision— Begulations fo r  Preventing Collisions at 

Sea, art. 18—Merchant Shipping Act 1873 (36 8f 37 
Viet. c. 85) s. 16.

Where a steamship is approaching another vessel so 
as to involve r isk  o f collision, her master is not 
bound on making out the r isk  to ins tan tly  stop and 
reverse the engines in  compliance w ith  art. 18 o f  
the Begulations fo r  Preventing Collisions at Sea, 
btit he is to be allowed a reasonably short time to 
judge what the best manoeuvre is under the c ir 
cumstances, though i f  he exceeds that time he w il l  
be held to blame f o r  the collision.

The duty to render assistance under sect. 16 o f the 
Merchant Shipp ing Act 1873 is not confined to 
rendering actual assistance; but i f  a vessel whose 
duty i t  is to render assistance is so in ju red  that 
the only assistance she can render is  to burn  
rockets or hoist a globe ligh t so as to indicate her 
position, she is bound to do so, and in  default of 
so doing, she is, in  the absence o f p ro o f to the 
contrary, to blame fo r  the collision.

T his was an action in  rem  instituted by tbe owners 
of the steamship M ulgrave against the owners of 
tbe steamship Em m y Haase to recover damages 
occasioned by a collision between the two vessels 
in  tbe North Sea, on the 2nd Feb. 1884. The 
defendants counter-claimed.

The facts alleged on behalf of the plaintiffs 
were as follows:— Shortly before 5.40 a.m. on the 
2nd Feb. 1884, the steamship Mulgrave, of 1106 
tons net register was in the N orth  Sea heading 
S.E. -j S., and making abont eight knots an hour. 
H er regulation lights were duly exhibited, and 
burning brightly, and a good look-out was being 
kept. The weather was dark, the tide ebb, and 
the wind a gale from the N orth  East. Under 
these circumstances the masthead ligh t of a 
steamship which proved to be the E m m y Haase 
was seen righ t ahead about two miles distant. 
The helm of the Mulgrave was ported, so tha t the 
vessels m ight pass port to port, but when the 
Em m y Haase, which exhibited no side lights, had 
approached so near that her hull was visible, she 
was seen to be crossing tbe bows of the Mulgrave  
from port to starboard. The engines of the 
Mulgrave were immediately stopped, and her helm 
put bard-a-starboard, and in  order that she m ight

(a) Reported by J. P . A spinall and P. W . Eaikes, Eaqrs.,Barristers-at-Law.
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answer her helm more readily, and as the only 
chance of avoiding a collision, her engines were 
not reversed. Notw ithstanding these manœuvres 
the vessels came into collision, doing one another 
considerable damage. The anchor of the M ul- 
grave was swept off the deck in  the collision, and 
brought her up, and she there remained at anchor 
fo r over an hour. The plaintiffs charged the 
defendants, amongst other things, w ith not easing, 
stopping, or reversing their engines in  due time.

The facts alleged on behalf of the defendants 
were as follows :— Shortly before 5.30 a.m. the 
steamship Em m y Haase of 1082 tons net register 
was in the N orth  Sea, steering a course of N. by W. 
I  W-i and making about nine knots per hour. H er 
regulation lights were properly exhibited, and a 
good look-out was being kept on board of her. 
Under these circumstances the masthead and green 
lights of a steamer which proved to be the 
M ulgrave was seen about half a point on the 
starboard bow of the Em m y Haase, and distant 
between two and three miles. The helm of the 
Em m y Haase was starboarded a lit tle  and then 
steadied. When the Mulgrave had approached to 
w ith in  about 400 yards of the Em m y Haase she 
was seen to shut in  her green lig h t and open her 
red. The engines of the Emm,y Haase were there
upon stopped, and immediately afterwards an 
order was given to reverse the engines, but before 
the engines could be reversed the two vessels 
came into collision, both sustaining great damage. 
The defendants amongst other things charged the 
plaintiffs w ith failing to render assistance after 
the collision as provided by sect. 16 of 36 &  37 
V iet. c. 85.

Sect. 16 of 36 and 37 V iet. c. 85 is as follows :
In  every ease of collision i t  shall be the duty of the 

master or person in charge of each vessel, i f  and so far 
as he can do so without danger to his own vessel, crew, 
and passengers (if any) to stay by the other vessel until 
he has ascertained that he has no need of further assis
tance, and to render to the other vessel, her master, and 
eretv, and passengers (if any) such assistance as may be 
practicable, and as may be necessary in order to save 
them irom any danger caused by the collision, and also to 
give to the master or person in charge of the other vessel 
the name of his own vessel and of her port of registry, 
or of the port or place to which she belongs, and also the 
names of the ports and places from which and to which 
she is bound.

I f  he fails so to do, and no reasonable cause for such 
failure is shown, the collision shall, in the absence of 
proof to the contrary, be deemed to have been caused by 
his wrongful act, neglect, or default.

A rt. 18 of the Régulations fo r Preventing 
Collisions at Sea is as follows :

Every steamship when approaohing another ship so as 
to involve risk of collision shall slacken her speed, or 
shall stop and reverse if  necessary.

I t  was proved that those on the M ulgrave  had 
not attempted to render any assistance what
soever by burning rockets to indicate her position 
or otherwise. One of the main points in  dispute 
was as to the duration of time between the 
moment when the master of the Em m y Haase 
saw that there was danger of collision and the time 
■when be ordered his engines to be reversed. I t  is 
found by the court to have been something con
siderably more than a minute.

H a ll,  Q.C. (w ith him B uckn ill) for the plaintiffs. 
—Having regard to the fact that the Mulgrave 
was brought to anchor involuntarily, and more
over, that she sustained considerable damage, i t  
Was impossible that she should render sssist-

ance to the Em m y Haase. I t  is established 
by the evidence that those on board the Em m y  
Haase saw there was danger of collision some few 
minutes before her engines were reversed. That 
being so, she has broken art. 18 of the Regula
tions for Preventing Collisions at Sea. W ith  
regard to that article the House of Lords have 
said in  The Khedive (4 Asp. Mar. Law Cas. 360 ; 
43 L . T. Rep. N. S. 610; L. Rep. 5 App. Oas. 876) 
that, under such circumstances, a master’s duty is 
to obey the rule instantly, [B utt, J.—I  doubt 
whether any court ever said that. Surely one 
must allow a master some short time to judge 
what he is to do. I t  may be that his duty is to go 
ahead, and not to reverse his engines.] Even so, 
the master here, after ho has taken in  the situa
tion, fails to reverse un til the very last moment.

Dr. P hillim ore  (w ith him Bailees) for the 
defendants.—The Mulgrave m ight have rendered 
assistance by burning rockets to indicate her 
position, and by failing to do so has made herself 
liable under the Act. The master of the Em m y  
Haase only refrained from reversing during a 
reasonably short period of time in order that he 
m ight judge what rule of navigation applied to 
the circumstances of the case:

The Khedive (ubi sup) :
The Benares, 5 Aap. Mar. Law Ca3. 171; 49 L. T.

Rep. N. S. 702 j 9 P. Div. 16.
B utt, J.—In  this case I  and the T rin ity  Masters 

th ink i t  quite clear that the evidence satis
factorily establishes that the Em m y Haase 
carried proper regulation lights, which were 
burning at the time of collision, and that they 
ought to have been seen by those on board 
the Mulgrave at a considerably greater distance 
than they in fact were. The conclusion, there
fore, to which I  have come is that the cause 
of the collision was a bad look-out, leading to a 
very wrong manoeuvre on the part of the M u l
grave, and, therefore, that the M ulgrave  was to 
blame I  have no doubt.

I  th ink also that the M ulgrave was to blame 
w ith reference to the statutory enactment as 
to rendering assistance in cases of collision. 
We th ink i t  is impossible that the lights 
burnt on the Em m y Haase could not have 
been seen by those on board the M ulgrave; 
and though the in ju ry  to the Mulgrave may have 
been so great that she could not render assistance 
by standing by after the collision, yet I  th ink i t  
would have been rendering assistance w ith in the 
meaning of the A ct of Parliament i f  she had sent 
up rockets or hoisted a globe lig h t (a). I  th ink,

(a) In The Adriatic (vol. 3, p. 16) Sir Robert 
Phillimore held that the duty imposed by the statute is 
not complied with, where i t  being practicable and safe 
for a steamer to lower a boat to render assistance, 
although possibly dangerous to stay by the injured ship, 
she continues her voyage without lowering her boat and 
merely hails and signals for other vessels to go to the 
assistance of the injured ship. Under this section the 
question arises whether a vessel, having rendered assis
tance in compliance with the statute, is entitled to 
recover salvage in respect of such assistance. Where 
the necessity for such assistance is brought about by the 
negligenoe of the assisting ship, i t  is only in accordance 
with the usual principles governing salvage that she 
should receive no remuneration. Where, however, the 
necessity for the assistance is brought about by the 
negligence of the assisted ship, i t  would hardly appear 
reasonable to refuse the innocent vessel remuneration for- 
services whioh were rendered necessary by the wrongful 
act of the other ship. However, under these circum.
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therefore, tha t the Mulgrave is also to blame fo r th is, 
the consequence being tha t she is to  blame both for 
im proper navigation and fo r disobedience to  the 
enactment requ iring  her to render assistance.

W e now come to the question whether the Em m y 
Haase, reversed her engines in  due tim e. That is 
a m atter on which I  m yself have had very con
siderable doubt, and I  am not qu ite certain whether 
i f  I  had been le ft to m yself I  should have decided 
as I  am going to do. I t  is, however, the opinion 
o f the T r in ity  Masters tha t, having regard to  the 
manœuvres of the Mulgrave, and ta k in g  the 
evidence on both sides, there m ust have been a 
w ant of exercise of proper vig ilance on the p a rt 
o f those on the Em m y Haase, or the  wrong 
manœuvre of the M ulgrave  would have been 
observed by  them in  sufficient tim e to  have 
enabled them to stop and reverse th e ir engines 
w ith  effect. W e cannot accept the story th a t on ly 
one m inute o r something less elapsed between the 
tim e when the red lig h t  of the Mulgrave  was seen 
and the tim e o f the collision. We th in k  there 
m ust have been more, and something considerably 
more. I f  th a t is so we do not th in k  the Em m y  
Haase d id  r ig h t in  no t sooner reversing her 
engines.

A ltho ug h  the question does no t now arise, 
I  may say tha t I  believe in  a ll these cases 
where i t  is necessary to stop and reverse tha t 
instantaneous stopping and reversing, in  com pli
ance w ith  art. 18, the very ins tan t there is danger o f 
collision, is not what is required. A  man haB to 
judge  whether stopping and reversing is neces
sary, and he has also to judge whether any other 
ru le  applies. I  do no t th in k  tha t a cou rt of 
justice can say th a t a man has acted w rong ly  in  
no t stopping and reversing instantaneously ; 
some short tim e m ust be allowed. I f  in  th is  case 
I  had been alone I  m ig h t have decided tha t the 
engines of the Em m y Haase had been stopped 
and reversed in  due tim e, and tha t th is  short 
period of tim e had not been exceeded ; bu t the 
T r in ity  Masters have so strong a view  on th is  
po in t, tha t I  do no t feel m yself en titled  to d iffe r 
from  them. The resu lt is, I  m ust ho ld  both these 
vessels to blame.

Solicitors fo r the p la in tiffs , Thomas Cooper and 
Co.

Solicitors fo r the | defendants, Bottere ll and 
Roche.

Wednesday, A p r i l  9,1884.
(Before B u t t , J.)
T h e  A v e n ir , (a )

Practice— E efau lt action in  rem— Bottom ry  —  
Order X I I I . ,  r .  12.

I n  default actions in  rem, before the p la in t if f  can 
obtain judgm ent under Order X I I I . ,  r. 12, the 
ten days w ith in  which the defendants m ight have

stances, B utt, J . in The Peter G ra h a m  (see post) refused 
to give the innocent vessel salvage, apparently on the 
ground th at, as the duty is obligatory under the statute, 
the assistance rendered cannot come within the scope of 
salvage, lacking as i t  does the important element of being 
voluntary. I t  may, however, be noticed that the point 
was not argued, and i t  is therefore to be hoped that the 
learned judge w ill more maturely consider the m atter 
Bhould the question again arise. W ith  reference to this 
subject see The C. 8 . B u t le r ,  vol. 2, p. 237.—E d .
(a) Reported by J. P, A s f in a l l , and P. W. R a ik e s , Esqrs.,

Barristers-at-Law.

[ A d m .

pleaded must have elapsed, and notice .o f t r ia l
must have been filed  in  the registry.

T his was a motion for judgment by the plaintiffs 
in a default bottomry action in  rem.

A n  a ffidavit o f service and statement o f cla im  
had been filed by the p la in tiffs  in  accordance w ith  
Order X I I I . ,  r. 12, bu t the ten days w ith in  which, 
by O rder X X I . ,  r. 6, the defendant m ust plead had 
not ye t elapsed.

W. J. Stewart, fo r the p la in tiffs , in  support of 
the m otion.— The p la in tiffs  have complied w ith  a ll 
the necessary form alities and now ask for ju d g 
m ent. [ B u t t , J — I  notice tha t O rder X I I I , .  
r. 12, says tha t where the affidavit of service and 
statement o f claim  have been filed, “ the action 
m ay proceed as i f  such pa rty  had appeared.”  
T h a t involves the lapse of a certain period of 
tim e  before you can ask fo r judgm ent. So fa r  as 
I  see th a t tim e has no t elapsed.] That is so. W e 
have ne ither g iven notice of tr ia l nor waited fo r 
the tim e to elapse w ith in  wh ich a defendant, who 
had appeared, m ig h t de liver h is statem ent of 
defence. B u t i t  is w ith in  the power o f the  cou rt 
to  dispense w ith  both these m atters i f  i t  sees f it. 
I f ,  however, the court should th in k  otherwise I  
would ask fo r judgm ent subject to the defendant’s 
no t pleading w ith in  the proper tim e.

B u t t , J.— The p la in tiffs  m ust w a it fo r the fu l l  
t im e  to  elapse w ith in  which the defendant m ig h t 
plead, and they m ust also give notice of tr ia l in  
the reg is try  before they can get j  udgment. I t  is, 
in  m y opinion, most undesirable tha t ships should 
be seized and sold in  great haste, and I  therefore 
th in k  tha t the fu lles t tim e should be allowed 
between the seizure and sale. W ith  regard to  the 
conditional judgm ent tha t I  cannot consent to.

A p r il 21.— Notice of t r ia l having beeh filed in  
the R eg is try  and the required tim e having elapsed, 
S ir  J. Hannen now gave judgm ent fo r the 
p la in tiffs .

Solicitors fo r the p la in tiffs , Stone, Fletcher, and 
H u ll.

S aturday, M ay  10,1884.
(Before S ir J. H a n n e n .)

T h e  H o r ac e , (a )

Salvage—Practice— Costs on higher scale— Order 
L X V ., r .  9.

I n  the absence o f special circumstances o f d ifficu lty  
or urgency, costs on the higher scale w i l l  not be 
allowed.

I n  a salvage action, where the value of the salving  
ship, together w ith  cargo and fre igh t, was 80,10001., 
o f the property salved 42,0001., and the award
24001., the court refused to allow costs on the 
higher scale.

T his was an application by the plaintiffs in a 
salvage action for costs on the higher scale.

The services consisted, shortly , in  the steamship 
H is to rian  tow ing  the steamship Horace about 
140 miles fo r three days in  the A tla n tic  Ocean 
d u rin g  severe weather.

The value o f the H is to rian , her cargo and 
fre ig h t was in  a ll 80,0001. The value of the  
prope rty  salved was 42,0001. The court awarded
24001., of w h ich  19001,, was apportioned to  the
(a) Reported b y  J. P . A s p in a l l  and P . W . R a is e s , Esqrsj

Barristers-at-Law.
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owners o f the H is to rian , and the rem ainder given 
to  her master and crew.

D r. P h illim ore  on behalf o f the p la in tiffs,— I t  is 
subm itted tha t th is  is a case in  which costs 
should be allowed on the h ige r scale. B y  Order 
L X V .,  r. 8, costs on the h igher scale may be 
allowed “  on special grounds a ris ing  out of the 
nature and importance, o r the d ifficu lty  or 
urgency of the case.”  I t  is subm itted th a t th is 
case is so im portant, having regard to  the value 
o f the property  salved, tha t costs on the h igher 
scale should be allowed. The value o f the p ro
pe rty  saved is 42,0001, the services were most 
m eritorious, and the award is 2400?.— facts which 
are suffic iently special to w arrant the allowance 
o f the h igher Beale.

S ir J a m e s  H a n n e n .— U n ti l some ru le  is la id  
down by h igher au tho rity  upon the subject, i t  
m ust be taken tha t something special m ust be 
b rought to  m y notice. I t  m ust be remembered 
th a t the new scale of costs has been drawn up 
w ith  a view to u n ifo rm ity , and i t  was intended to 
do away w ith  the old ru le  o f thum b higher and 
lower scale. F orm erly  there was a d ive rs ity  of 
practice. In  the Court of Chancery, i f  the m atte r 
in  dispute was above 1000?., then, however simple 
the question m ig h t be, costs were given on the 
h igh e r scale. That was no t tho ugh t to be ju s t. 
On the other hand, in  the common law  courts, 
a lthough there was power to  give costs on the 
h igher scale, I  may say, from  m y experience, 
th a t i t  was very ra re ly  done. I  m yself do not 
remember i t  ever being done. T ak in g  in to  
account th a t d ive rs ity  of practice, there has been 
a new standard scale prepared ; but, as there may 
be in  some cases circumstances of urgency or 
d ifficu lty , i t  was though t r ig h t  to bestow upon 
the judges the power o f g iv in g  costs on the 
h igher scale. Those circumstances of urgency 
m ust however be clearly shown to  exist. In. 
ord inary circumstances i t  m ust be taken th a t the 
scale which has now been made is the one to be 
usually adopted. I  see no th ing  to  d is ting u ish  
th is  from  the ord inary  case, and. m ust therefore 
refuse the application.

Solic ito rs fo r  the p la in tiffs , W. W. Wynne and 
Son.

Solicitors fo r  the defendants, T urnb u ll, T illy ,  
and M ousir.

J U D I C I A L  C O M M I T T E E  O F  T H E  
P R I V Y  C O U N C IL .

Nov. 20 and  21, 1883.
(Present: The R ig h t Hons. L o rd  F it r g e r a l d , 

S ir B a r n e s  P e a c o c k , S ir R o b e r t  P . C o l l ie r , 
S ir J a m e s  H a n s e n , and S ir A r t h u r  H o b h o u s e .)

E m e r y  v . C ic h e r o  ; T h e  A r k l o w . (a ) 

o n  a p p e a l  f r o m  t h e  v ic e -a d m ir a l t y  c o u r t  of
NEW BRUNSWICK.

Collis ion— Regulations f o r  preventing Collisions at 
Sea— I n f  ringement—Ligh ts— Merchant Shipping  
Act 1873, 6. 17.

The barque A . w h ile sa iling  on the port tack sighted 
the barque B. on the p o rt bow, showing no lights. 
Those on the A. th ink ing  tlw.t the B. was heading

(a) Reported by J . P. A s p in a ix  and F. W . B a ik e s , Eaqrs.
Barristers-at-Law.

the same way as the A. kept on, when suddenly i t  
was seen that the B .was heading f o r  the A., and a l
though the helm o f the A . was put hard-a-port, 
the vessels came into collision, the stem o f the A. 
s trik ing  the starboard side o f the B.

I n  an action f o r  collis ion the Court held that the B . 
was carry ing  no lights, and that this being a 
breach o f the regulations which m ight possibly 
have contributed to the collision, the C. was to 
blam e; and fu rth e r, that, having regard to the 
d ifficu lty  occasioned by the absence o f the B . ’s 
lights, mere was no negligence on the p a r t o f the 
A . in  not sooner tak ing steps to keep out o f the way  
o f the B.

T h is  was an appeal by the defendants in  a damage 
action from  the judgm ent of the judge o f the 
V ic e -A d m ira lty  C ourt of N ew Brunsw ick, find ing  
the bargue A rk low  alone to blame fo r the collision.

The collis ion took place in  the A tla n tic  Ocean 
between the barques B un in  and A rk low , a t about 
2 a.m. on the 30th M arch 1881.

The case on behalf o f the appellants, the owners 
of the Arklow , was th a t the A rklow  was on the 
po rt tack, steering about E . by S., and having her 
regulation s id e ligh ts  bu rn ing  b r ig h tly ;  th a t under 
these circumstances the B u n in  was made out on 
the p o rt bow of the  Arklow , and having no 
lig h ts  v isib le , i t  was concluded she was going the 
same way as the Arklow , and tha t the A rk low  was 
kep t on her course, when suddenly i t  was seen 
tha t the B u n in  was heading fo r  the A rk low  
under a starboard helm, and, a lthough the helm  
of the A rk low  was pu t hard-a-port, the B u n in  
s truck  the A rklow , doing her damage. The appel
lants charged the B u n in  w ith  neglecting to d isplay 
proper ligh ts , and w ith  im properly  starboard ing 
sho rtly  before the collision.

The case on behalf of the respondent, who was 
the p la in t if f  in  the court below, was th a t the 
B u n in  was sa iling close-hauled on the starboard 
tack  w ith  her regulation lightB  d u ly  exh ib ited and 
bu rn ing  b r ig h tly  when the red lig h t of the A rk low  
was seen on the starboard bow of the B u n in  ; and 
th a t the Arklow , a lthough she was sailing free, 
failed to take any steps to keep out of the way o f 
the B un in , and came in to  collis ion w ith  her, do ing 
her so much damage tha t she was w ho lly  lost. 
The respondent charged the A rk low  w ith  having 
im p rope rly  failed to  keep out of the way of the  
B un in . . .

The fu rth e r facts o f the case appear in  th e ir  
Lordsh ips ’ judgm ent.

A t  the t r ia l below the learned judge, who was 
assisted by nautica l assessors, a lte r find ing  th a t 
the Arklow  was to  blame, dealt as follows w ith  
the question of the ligh ts  of the B u n in : “  I  con
sider the po in t whether the B u n in  carried  proper 
lig h ts  le ft in  so much doubt by the con flic t o f ev i
dence tha t I  am o f opinion th a t the lig h ts  of the 
B u n in  were no t fa ir ly  vis ib le  to the  Arklow , bu t 
I  agree w ith j the shipmasters th a t the omission o f 
these lig h ts  is im m aterial, as i t  c learly appears 
tha t the absence of lig h ts  d id  no t con tribu te  to  or 
cause the collision.”

F rom  th is  decision the owners of the A rk low  
were now appealing and they subm itted  tha t i t  
was wrong, and should be reversed fo r the fo llow 
in g  among other reasons:

1. Because the inability of the Arklow to see the 
Bunin’s lights caused or contributed to the collision.

2. Because i t  was not and could not have been decided 
that the inability of the Arklow  to see the Bunin’s lights
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m ight not by possibility have caused or contributed to 
the collision.

3. Because the B u n in  did not keep her course.
4. Because the learned judge has not decided whether 

the B u n in  did or did not keep her course.
5. Because the learned judge has not considered the 

provisions of the Merchant Shipping Aot 1873 m this 
behalf and has not himself decided or asked the assessors 
the question or found upon the points required by this

6 Because upon the evidence before the court, a decree 
in  favour of the plaintiff (the respondent) cannot be sup
ported.

The respondent subm itted tha t the decree 
appealed from  should be confirm ed fo r the fo llow 
in g  among other reasons :

1. That the collision and the losses and damage con
sequent thereon was solely due to the negligence of those 
on board the A rk lo w .  . . .  ,  ,

2. That the A rU o w  being on the port tack and having 
the wind free, did not keep out of the way of the B u n in ,  
which was on the starboard tack and close hauled, in  
accordance with the 14th rule for Preventing Collisions at 
S 08 i

3. That the evidence sufficiently established that the
B u n in  before and at the time of the collision was carry
ing her proper regulation lights. _

4. That those on board the A rU o w  did not keep a proper
and sufficient look out. , ,

5. That no blame is to be attached to those on board 
the B u n in , and that she did not cause or contribute to 
the collision by negleot to carry proper lights or other-

W 6° That the said decree was in  accordance w ith the 
evidence.

M yburgh , Q.C., and W. G. F .P h illim o re , onbehalf 
o f the owners of the A rhlow , in  support of the 
appeal, re ferred to

The E n g lis h m a n , 3 Asp. M ar. Law Cas. 506; 37 
L. T . Rep. N . S. 412 ; 3 P. D iv . 18 ;

The F a n n y  M 'C a rv i l l ,  2 Asp. M ar. Law Cas. 565; 
32 L. T . Rep, N . S. 646.

H a ll, Q.C. and B uckn ill, on behalf o f the owners 
o f the B un in , contra.

Nov. 21, 1883.— T h e ir Lo rdsh ips ’ judgm en t was 
delivered by S ir James H annen.— The case pre
sented on behalf o f the B un in , the com plaining 
vessel below, was as fo llow s: That on the 30th 
M arch 1881, as she was proceeding on a voyage 
from  H avre to Baltim ore, at two o’clock in  the 
m orn ing , the weather being dark b u t clear and 
the w ind from  the north-west, she was steering a 
course south-west by west half-west, close-hauled, 
on the starboard ta c k ; th a t her lig h ts  were 
properly b u rn in g ; and tha t she was proceeding 
a t the rate o f six and a ha lf knots an hour when 
the red l ig h t  o f a ship, which proved to bo the 
A rk low , was seen on the starboard b o w ; tha t 
she, the B un in , kep t her course; but th a t the 
A rklow , by some unaccountable mismanagement, 
as i t  is stated, ran iDto the B un in , s tr ik in g  her 
about the fore r ig g in g  on the starboard side w ith  
her stem. On the other hand, for the Arklow , i t  
was alleged tha t she was steering a course east 
by south half-south, the w ind being in  the north , 
when a vessel was seen a po in t and a ha lf on her 
p o rt bow showing no ligh ts  w hateve r; th a t she 
was though t to be going the same way as the 
A rk low , bu t tha t, a fter examination th rough  the 
glass, and watch ing her fo r some appreciable 
tim e, i t  was discovered tha t she was approaching 
the Arklow  under a starboard h e lm ; th a t then 
the A rklow ’s helm was pu t hard aport and her 
a fte r sails taken off. In  confirm ation of the 
statem ent tha t there were no ligh ts  vis ib le  upon 
the B un in , i t  is  alleged and stated by several

witnesses th a t a green lig h t  was seen m oving 
upon the B u n in  ju s t before the collis ion ; and in  
confirm ation of the statement th a t the B u n in  d id  
not keep her course, bu t approached under a 
starboard helm, i t  is stated tha t her spanker jibed  
from  po rt to starboard— i t  is said, indeed, ju s t 
before the collision. Now, in  the circumstances 
alleged on the one side and on the other, i t  was 
undoubtedly the d u ty  of the B u n in  to  keep her 
course, and i t  was p r im a rily  the du ty  o f the 
A rklow  to keep clear ; bu t the A rklow  alleges, by 
way of excusing herself fo r not having kep t clear, 
tha t there was no l ig h t  v is ib le  on the B un in , and 
tha t i t  was therefore im possible to know in  w hat 
d irection she was s a i l i n g ,  and therefore impossible 
to  take measures fo r the purpose of p reventing 
the collision w ith  her.

The firs t question o f im portance in  the case 
is, w hether or no t the  lig h ts  o f the  B u n in  were 
bu rn ing  for any serviceable purpose, On th is  
po in t the learned judge in  the court below, 
a fte r consulting the assessors, says: “  I  con
sider the po in t whether the B un in  carried 
proper lig h ts  le ft in  so much doubt by the  
con flic t of evidence, th a t I  am of opinion th a t the 
lig h ts  of the B u n in  were not fa ir ly  v is ib le  to  
the A rklow  ; ”  and then he goes on to deal w ith  
the case upon tha t footing. The peculiar lan
guage which is used by the learned judge about 
th e ir no t being fa ir ly  vis ib le  may possibly have 
reference to the evidence which has been given 
tha t a green lig h t  was seen not in  its  proper 
place, bu t m oving on the B un in , im m ediate ly 
before the collision. T h e ir Lordships agree in  the 
view  w hich was taken by the learned judge below 
upon th is  po in t th a t the lig h ts  of the B u n in  were 
no t in  such a position as to be vis ib le  to  those on 
board the A rklow , and tha t those on board the 
B u n in  are responsible fo r tha t departure from  the 
proper rules of navigation. T he ir Lordships 
arrive  a t th is  conclusion upon an examination of 
the evidence on the one side and on the o ilie r. I t  
is very much to be regretted th a t the cou rt below 
was obliged to  re ly  solely upon affidavits which, 
from  the ir language and general contents, i t  is 
p re tty  p lain were drawn by somebody w ith  a 
view to the supposed facts of the case, and were 
then la id before the witnesses fo r the purpose of 
ge tting  the ir evidence, and leaving them, as i t  
were, to take exception to anyth ing which they 
found in  those statements. Thus a ll the witnesses 
bu t one on behalf o f the B u n in  say, in  general 
terms, tha t lig h ts  were bu rn ing according to the 
regulations, b u t there is on ly one of them who 
speaks to the fact o f his having actually seen th a t 
the lig h ts  were bu rn ing  at the tim e of the col
lis ion, and tha t is the witness Lazzarin i, whose 
du ty  i t  appears to  have been to  lig h t and t r im  
the lamps, w h ich  he says he had done a t e igh t 
o’clock. H e does, indeed, say th a t when he was 
called on deck by hearing tha t something wrong 
had happened he did  no t see tha t the ligh ts  were 
burn ing. On the other hand, the witnesses fo r the 
A rklow  a ll agree th a t there was no l ig h t  visible 
on the B u n in ; and they make tha t statement 
w ith  certain p a rtic u la r ity  which impresses the ir 
Lordships in  favour of th e ir statements as against 
the general statements, w ith  the exception men
tioned, of those on board the B un in . Eor instance, 
i t  is stated tha t, the vessel having been reported 
by  the look-out man, and the mate and another 
of the crew who was w ith  h im  having seen the
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vessel loom ing in the distance, the mate fetched 
the captain’s glasses fo r the purpose of exam ining 
i t  more carefully. That is a p a rticu la rity  which 
cannot be disregarded, except on the supposition 
th a t the mate and the witness who confirm s h im  
are deliberate ly s ta ting  th a t which they m ust 
know  to  be false, and go ing much fu rth e r than a 
mere assertion tha t they were do ing the ir du ty. 
I n  addition to  tha t, there are several witnesses 
who say tha t they saw a green lig h t  m oving on 
the  vessel im m ediate ly before the collision as 
though the green lig h t  had, e ither fo r the purpose 
o f being trim m ed o r from  some other accident, 
not been in  its  place, bu t tha t when the vessels were 
found to be approaching one another the g reen ligh t 
was being moved from one place to  another. T he ir 
Lordsh ips, therefore, come to the conclusion tha t 
the  lig h ts  o f the B u n in  were not properly burn ing. 
B u t the learned judge below says tha t th is  ques
tion  o f the ligh ts  is im m ateria l when i t  appears 
tha t th e ir  absence d id  no t cause the collision. 
On th is  pa rt of the case th e ir  Lordships are unable 
to  concur w ith  the judgm ent of the learned judge 
below. The p rinc ip le  in  cases of th is  k ind , where 
there  has been a departure from  an im portan t 
ru le  o f navigation, is this, tha t i f  the absence o f 
due observance of the ru le  can by any possib ility  
have contribu ted to  the accident, then th a t the 
p a rty  in  default cannot be excused, (a) On th is  
po in t th e ir Lordships can enterta in  no doubt tha t 
the absence of proper lig h ts  m ust have occasioned 
an en tire  change in  the course o f events w h ich 
followed upon the B u n in  being v is ib le  to  the 
A rklow . W ith o u t those lig h ts  the statement 
made by the witnesses on board the A rk low  com
mends its e lf at once to credence, th a t they d id  not 
know  in  what d irection th is  vessel was going, and 
th a t i t  took an appreciable tim e before a ju d g 
m ent could be form ed upon th a t Bubject, d u rin g  
the  whole o f which tim e i t  m ust have remained a

(a) W e notice that in the report of this case, both in 
the Law Reports (9 App. Cas. 136) and in  the Law  
Journal (53 L. J. 9, T riv . Co.), this proposition is given 
as the head-note to the case. However, notwithstanding 
the generality of the words here used, i t  i3 to be pre
sumed th at the proposition only applies to the cir
cumstances of the present case, that is, where the 
“ departure from an important rule of navigation”  is a 
departure from the Regulations for Preventing Collisions 
a t Sea, referred to in sect. 17 of the Merchant Shipping 
A ct 1873. In  other words, by an important rule of navi
gation, their Lordships must mean a rule of navigation 
contained in any of the Regulations for Preventing 
Collisions. I f  the proposition is not meant to be so 
restricted in its application, the result would be that in  
many cases shipowners would be held liable for collisions 
where the accident was not occasioned by the negligence 
of their servants, and where there had been no breach of 
the regulations. Thus it  is an important rule of navi
gation to have a good look-out. Y e t i t  is possible to con
ceive th a t in many cases the court might find, as a fact, 
th a t the absence of the look-out did not contribute to the 
collision ; but applying the words of the Privy Council in 
their strict sense, the party in  default could not be 
excused, because the absence of due observance of this 
important rule of navigation might by possibility have 
contributed to the accident. The principle laid down by 
the Privy Council in cases where there has been a depar
ture from the Regulations for Preventing Collisions is, 
th a t the party infringing the regulation is to be held to  
blame, unless he shows that the infringement could not, 
by any possibility, have contributed to the collision : ( The 
F a n n y  M . C a r v i l l ,  vol. 2, p. 565.) Having regard to the 
pircumstances of the present case, in which the main 
>ssue was as to the exhibition of the lights required by 
the regulations, i t  is to be assumed that i t  was to this  
Principle that their Lordships were referring.— E d .

m atte r o f pure chance whether i t  w ou ld  be r ig h t 
to take one manœuvre or another. T h e ir Lo rd - 
ships are therefore of opinion th a t the B u n in  was 
clearly to  blame, and tha t she was to  blame in  a 
m atter which makes her responsible.

The on ly  question tha t remains, therefore, is 
whether or not i t  has been shown tha t the 
A rk low  was also to  blame. I t  lies on the 
B un in , which is shown to have been in  default, 
to  establish, to the satisfaction o f the tr ib u n a l 
th a t has to determ ine it ,  th a t the Arklow  
was in  fau lt. Now, on th is  pa rt of the case i t  
is to  be observed th a t the tim e which has to 
be dealt w ith  is ve ry  short. The vessels were 
approaching a t a speed which would b r in g  them  
together at the ra te  o f a m ile  in  five m inutes. 
Reference has been made to the m arg ina l note 
upon the diagram  furnished by the A rklow , in  
which i t  is  said th a t when f irs t seen the B un in  was 
about six cables’ distance, which would be a dis
tance of 1200 yards. One o f the witnesses fo r the 
A rklow  says the B u n in  was seen about fou r 
m inutes before the collision. I t  is obvious tha t 
these statements as to tim e and distance cannot 
be dealt w ith  as exact computations, b u t on ly  
indicate the rough conjectures which the witnesses 
were able to make at the tim e. B u t i t  is obvious 
th a t some space o f tim e m ust have been occupied 
in  fe tch ing  the glasses, which would d im in ish  the 
period of tim e w ith  which we are dealing. 
Secondly, i t  is stated, and no reason to doubt i t  
is suggested, th a t the helm  of the A rk low  had 
been ported before the collision ; th a t is to say, 
th a t a step had been taken fo r the purpose of 
avo id ing the approaching danger : and N ilson, one 
of the witnesses, says tha t the A rk low  had under 
her po rt helm  come round tw o points, and th a t 
th is  had been done when i t  was seen th a t the 
B u n in  was approaching under a starboard helm. 
I t  is clear, therefore, tha t we have but a very  
short space of tim e indeed d u rin g  which the 
hesitation on the  pa rt of those on the J rk lo w  was 
manifested as to  w hat course they should take. 
Considering the d ifficu lty  occasioned by  the 
absence of lig h ts  on board the B u n in , w h ich pre
vented the poss ib ility  of seeing what course she 
was steering, th e ir Lordships are of opin ion tha t 
i t  has not been established tha t there was neg li
gence on the p a rt of those on board the A rk lo v jin 
no t sooner po rting  the helm, as i t  is clear she 
had to  some extent done before the  ̂collision. 
A no ther po in t has been discussed, whicn was no t 
dealt w ith  in  the cou rt below, and th a t is whether 
or not the B un in  kept her course. H e r 
witnesses allege tha t she d id  keep her course. 
On the pa rt of the A rk low  i t  is alleged th a t 
she came round under a starboard helm , and so 
came down upon the A rk lo w . In  support o f
tha t statement i t  is alleged tha t she j  ibed ; and i t  
has been argued th a t credence ought no t to be 
given to tha t statement because i t  is said the 
A rk low  had gone o ff only to  the extent of 
ha lf a point, w h ile  i t  is represented th a t the 
B u n in  had got round a great num ber of 
points— the exact num ber i t  is not necessary to  
specify, bu t so as to b ring  her head po in ting  
south before i t  would be possible tha t she would 
jibe . I t  is to  be observed, however, th a t the 
two periods of tim e th a t were referred to by 
M r. H a ll are not properly to be compared, because 
the evidence on the pa rt o f the A rk low  is 
th a t i t  was discovered tha t the B u n in  was, to
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use the expression o f the witnesses, com ing down 
upon them  under a starboard helm, and th a t i t  
was apparently which showed the d irection  which 
the  B u n in  was tak ing, and i t  was then, a fte r th a t 
had been seen, tha t the helm  o f the A rk low  was 
ported. There was, therefore, some tim e  before 
the po rting  of the helm  d u rin g  which the star
board ing o f the helm  of the B u n in  had taken 
place. B u t, fu rth e r than th is , i t  is to be observed 
th a t where a collis ion of th is  k in d  occurs the 
exact succession o r occurrence o f events is no t 
accurately noted by  the witnesses, and i t  may 
w e ll be tha t the jib in g  of the spanker, w h ich  is 
re ferred to  by  the witnesses as tak in g  place 
im m edia te ly before the collision, may in  fac t have 
taken place at the tim e  of the collision, and in  
consequence of the collision, by the head o f the 
B u n in  being driven sharply round. On the 
whole, th e ir Lordships are of opinion th a t i t  has 
been established tha t the B u n in  was to blame, 
and th a t i t  has no t been established th a t the 
A rk low  was to  blame ; and th e ir Lordships w ill,  
therefore hum bly advise H e r M ajesty th a t the 
decision o f the cou rt below should be reversed 
w ith  costs.

Appeal allowed.

Solic ito rs fo r the appellants, the owners o f the 
Arklow , Stokes, Saunders, and Stokes.

Solicitors fo r  the respondent, the owner of the 
B u n in , Thomas Cooper and Go.

Wednesday, Feb 6, 1884.
(Present: The E ig h t Hons. L o rd  B l a c k b u r n . 

S ir B a r n e s  P e a c o c k , S i r  E o b e r t  C o l l ie r , S ir 
R ic h a k d  C o u c h , and S ir A r t h u r  H o b h o u s e .)

H n io n  S t e a m s h ip  C o m p a n y  op N e w  Z e a l a n d  v . 
M e l b o u r n e  H a r b o u r  C o m m is s io n e r s , (a )

o n  a p p e a l  p r o m  t h e  s u p r e m e  c o u r t  of t h e  
colony  op v ic t o r ia .

Practice— Damage—Notice o f action— Sufficiency—  
“  Person ” — Corporation.

Where a  notice o f action is  required, the notice 
given should not be construed stric tly , but a 
letter, which merely states that damage has been 
sustained fo r  which the defendants w i l l  be held 
responsible, is  not a notice o f action.

Where harbour commissioners were constituted by 
Act o f P arliam ent, and a section o f the Act 
required notice o f action to be given to “  any 
person fo r  anything clone by h im  under this 
Act-.”

H e ld  (affirm ing the decision o f the court below), tha t 
the fa c t that th is section occurred in  a p a r t  o f the 
Act headed <( Officers ”  could not be held to l im it  i t  
to acts done by officers o f the commissioners, but 
tha t the commissioners, as a body, were entitled to 
notice o f action.

Eastern Counties E ailw ay Company v. M arriage 
(9 H . L . Cas. 32 ; 3 1 , T. Bep. N . 8. 60) 
distinguished.

T h is  was an appeal from  a judgm en t o f the 
Supreme C ourt o f the colony o f V ic to r ia  (Stawell, 
C.J., W illiam s  and H o lroyd , JJ.), ove rru ling  a 
dem urrer to  a plea o f the respondents (the defen
dants below) and discharging a ru le  to show cause 
w hy a ve rd ic t entered for them  should no t be set 
aside, and a ve rd ic t entered fo r the p la in tiffs  
pursuant to  leave reserved.

(a) Reported By C. E. M a l d e n , Esq., Barrister-at-Law.

H a r b o u r  C o m m is s io n e r s . [ P b iv . Co.

The action was b rough t to  recover damages fo r 
in ju rie s  sustained by the appellants’ steam
ship Rotorua  in  consequence o f the alleged 
negligence of the respondents.

The action was tr ie d  before H o lroyd , J . and a 
ju ry , who found a ll the issues o f fac t in  favour o f 
the p la in tiffs , the  appellants, and assessed the 
damages at 5210Z. 14s. Id., b u t the learned judge 
directed the ve rd ic t to  be entered fo r the  defen
dants on the ground tha t no notice o f action had 
been given to them  as required by sect. 46 of the  
Melbourne H arbour T ru s t A c t 1876.

The facts of the case appear suffic iently  fro m  
the judgm ents of th e ir Lordships.

Macnaghten, Q.C., and J. D . Wood (H . Davey,
Q.C. w ith  them) appeared fo r the appellants, and 
contended tha t the le tte r of Oct. 21, 1881 (set ou t 
in  the judgm ent) was a suffic ient notice of action : 
See

S m ith  v. West D e rb y  L o c a l B o a rd , 3 0 . P . D iv . 423;
38 L. T . Rep. N . S. 716;

Jones  v. B i r d ,  5 B . & Aid. 837 ;
Jones  v. N ic h o lls . 13 M . & W . 361 ; 14 L . J . 42, E x.

F urthe r, the section req u irin g  notice does no t 
re fe r to the commissioners themselves, b u t on ly  
to  th e ir officers; i t  is qualified by the preceding 
heading :

E a s te rn  C ou n tie s  B ,a ilw a y  C om p a n y  v. M a rr ia g e ,
9 H . L . Cas. 32 ; 3 L . T. Rep. N . S. 60.

Webster, Q.C. and Malleson, who appeared fo r 
the respondents, were no t called upon to  address 
th e ir  Lordships.

A t  the conclusion of the argum ent fo r  the 
appellants, th e ir Lo rdsh ips ’ judgm ent was de
livered by

S ir E obert P. Collier.— The facts o f th is  
case, as fa r as they are m ateria l, m ay be 
sho rtly  stated. The cause of action is th a t 
a vessel belonging to the  p la in tiffs , and go ing 
in to  M elbourne H arbour, fe ll fou l o f a cable 
attached to  the anchor o f a dredge which was 
in  the  m iddle of the stream, having been 
placed there by the defendants, and thereby 
sustained considerable damage. The declaration 
contained two counts, one a lleg ing negligence on 
the p a rt o f the  defendants in  m ooring the dredge 
where they did, and the second com plaining tha t 
they had not g iven notice whereby the danger 
m ig h t have been avoided. To th is  declaration 
there were many pleas by the defendants, denying 
th e ir lia b ility , and also denying most o f the  
allegations in  the declaration ; and there was a 
fu rth e r plea, in  these term s : “  A nd  for an e igh th  
plea to  the said declaration, the defendants say 
th a t the alleged grievances were com m itted 
by the defendants a fte r the passing o f the  
M elbourne H arbour T ru s t A c t 1876, and were 
com m itted by the defendants under and by v irtu e  
of the said A c t ; and no notice in  w r it in g  o f the  
in ten tion  to  sue out the w r it  in  th is  action was 
delivered to the defendants or le ft a t th e ir  usual 
place of abode one m onth before the suing ou t of 
the said w r it,  pursuant to  the said A c t.”  The 
p la in tiS s dem urred to tha t plea, and also jo ined 
issue upon a ll the allegations contained in  it .  
Upon the case go ing down fo r t r ia l the ju ry  found 
a ll the questions w h ich may be said to  re late to  
the m erits o f the case in  favour of the p la in tiffs  ; 
b u t the judge, nevertheless, though t th a t a ve rd ic t 
should be entered fo r the defendants upon th is  
plea. The ju ry  therefore, by h is d irection,
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assessed damages con ting en tly ; and leave was 
given to  the p la in tiffs  to  move to  enter a verd ic t 
fo r them  fo r the amount of those damages. That 
rule, com ing before the Supreme Court, was d is
charged, and judgm ent was entered fo r the 
defendants. A ga inst tha t judgm en t the present 
appeal is brought.

The argum ent upon th is  appeal has been 
restric ted to tw o questions, w ith  w h ich alone 
th e ir  Lordships propose to  deal. The firs t 
question was whether assuming a notice of 
action to  be necessary, one was g iv e n ; and, 
secondly, whether a notice of action was necessary. 
The 46th section of the M elbourne H arbour 
T rus t A c t is in  these te rm s : “  A l l  actions to be 
b rough t against any person fo r an y th ing  done 
under th is  A c t shall be commenced w ith in  Bix 
m onths a fte r the act complained of was com m it
ted, and no w r it  shall be sued out against nor any 
copy of any process served npon any person fo r 
any th ing  done by h im  under th is  A c t  u n t il notice 
in  w r it in g  of such intended w r it  or process shall 
have been delivered to  h im  or le ft at his usual 
place o f abode by the agent o r a ttorney of the 
pa rty  who intends to  cause the same to  bo sued 
out, o r served a t least one m onth  before the 
suing out or serving the same. Such notice shall 
c learly  and exp lic itly  set fo rth  the nature o f the 
intended action and cause thereof, and on such 
notice shall be indorsed the name and place of 
abode o f the pa rty  in tend ing  to  b ring  such action, 
and the name and place o f business of his a ttorney 
o r agent.”  Then i t  goes on to  say tha t the defen
dant may plead the general issue, and th a t he may 
tender evidence. I t  is contended tha t a le tte r 
w ritte n  by  Messrs. McMeckan, Blackwood, and 
Co., agents of the p la in tiffs , o d  the day a fte r the 
accident occurred, is a sufficient notice o f action 
under th is  A c t. The le tte r is as fo llow s:— “  Union 
Steamship Company o f New  Zealand L im ited , 
Melbourne, 21st October 1881. The Secretary, 
M elbourne H a rbo u r T rus t Commissioners.— Sir, 
we have the honour to b ring  under you r notice a 
ve ry  serious accident tha t happened to  Rotorua  
steamer, owned by th is  company. W hen coming 
up the r iv e r  yesterday m orning, and close to 
the Junction  P o in t, and a li t t le  way below the 
Platypus, she s truck  the chain of th a t dredge, i t  
be ing la id in  m id-channel. The damage sustained 
is o f an extensive character.”  Then the damage 
is specified. “  The surveyors are now surveying, 
and may yet discover fu rth e r damage. Possibly 
you may desire to send some of your officers to 
view  the extent of the m ischief, a ll of which we 
m ust ho ld the commissioners responsible for.”  
I t  appears to  th e ir  Lordsh ips tha t the court 
below were r ig h t in  ho ld ing tha t th is  was not a 
notice o f action in  compliance w ith  the statute. 
I t  was c learly  not intended to be. I t  does not 
g ive notice of any intended w r it  or process w hat
ever ; i t  does not clearly and e xp lic itly  set fo rth  
the cause o r nature of the action ; i t  does not 
g ive the name or place o f business o f the 
attorney or agent who is to b ring  the action. 
I t  appears to want a ll the necessary characteristics 
e f a notice o f action as prescribed by the statute. 
Some cases have been quoted fo r the purpose of 
showing tha t notices of action are not to  be 
construed w ith  extreme strictness, a ru le  to which 
'heir Lordsh ips subscribe. Cases have been 
quoted in  which notices of action have been 
Upheld wh ich would have been bad upon special

dem urrer, o r perhaps upon general dem urre r; 
bu t those cases have no bearing on the present, 
where the notice o f action is no t, in  fo rm  or 
substance, a compliance w ith  the  A c t.

The question which remains is whether or not the 
defendants are en titled  to a notice o f action. “  In  
the construction and fo r the  purposes of th is  A c t 
the fo llow ing  term s shall, i f  no t inconsistent w ith  
the context o r subject-m atter, have the respective 
meanings hereby assigned to  them .”  Then come 
these w ords: “  Person shall include a corpora
tion .”  I t ,  therefore, lies upon the counsel fo r the 
p la in tiffs  to  show th a t to  ho ld th a t a person in  
sect. 46 includes a corporation is inconsistent 
w ith  the context or subject-matter. The 
argum ent to th is  effect is  tha t sect. 2 declares the 
A c t to be divided in to  parts, and pa rt 2 is headed 
“  Officers ” ; th a t when we come to part 2, in  sect. 
33 we find  the heading “  Officers ”  and a num ber 
of sections grouped together under tha t heading; 
tha t, therefore, the w ord “ pe rson ”  in  sect. 46 
m ust be confined to  “  officers.”  The case in  the 
House of Lords, of The Pastern Counties and  
London and BlacJcwall Railw ays  v. M arriage  
(9 H . L . Cas. 32), has been cited as an au tho rity  
fo r th is  argum ent on the pa rt o f the p la in tiffs . 
I t  should be observed as to tha t case, which dealt 
w ith  the construction of the Lands Clauses A c t, 
tha t in  tha t A c t were several headings so draw n 
aB to  be applicable gram m atica lly to  the sections 
which followed them. The heading then in  
question was th is : “ A nd  w ith  respect to sm all 
portions o f intersected land, be i t  enacted as 
follows.”  Then came tw o sections: f irs t, the 
93rd, re la ting  to lands no t being situated in  a 
to w n ; and then the 94th, beginning w ith  “  I f  
such land shall be so cu t th rough and divided.”  
I t  was held by the House of Lords th a t “  such 
land ”  referred, no t to  land mentioned in  sect. 93, 
bu t referred back to the heading before sect. 93; 
namely, “  w ith  respect to small portions o f in te r
sected land, be i t  enacted as follows.”  That case 
appears to th e ir Lordships to  have no application 
to the present. Here the heading “  Officers ”  is 
not such a heading as could be gram m atica lly 
read in to  any o f the sections w h ich follow. I t  
seems to th e ir Lordships to have been inserted 
fo r  the purpose o f convenience o f reference, and 
not intended to  contro l the in te rp re ta tion  of the  
clauses which follow. I t  may be, indeed, th a t the 
fact of a clause being found in  a certain group 
may in  some cases possibly throw  some lig h t upon 
its  m eaning; b u t i t  appears to th e ir Lordsh ips 
th a t the construction contended fo r on the pa rt o f 
the p la in tiffs  th a t the te rm  “  officers ”  controls 
the meaning o f the word “  person ”  in  sect. 46, 
app ly ing  i t  solely to officers and nega tiv ing  its  
application to  a corporation is untenable. I f  we 
examine the clauses which fo llow  under the head 
of “  Officers,”  we find  th a t they do no t relate 
solely to officers or to the ir powers o r to the ir duties. 
The very f irs t section which follows th is  heading 
(sect. 33) gives to  the commissioners power 
“ from  tim e to tim e to appoint a secretary, 
treasurer, and clerk, and appoint or employ such 
engineers, surveyors, collectors, and other officers, 
servants, and persons to assist in  the execution o f 
th is  A c t as the commissioners sha ll th in k  neces
sary o r proper.”  Th is section, therefore, under 
the heading “  Officers,”  confers no t m erely 
powers upon officers, b u t a most im portan t power 
upon the commissioners; a power w ithou t which
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they would be unable to  act, fo r a corporation can 
on ly  act th rough  its  officers. There are fu r th e r 
provisions in  sect. 40, enabling them  to  appo in t a 
harbour-m aster and so on. I t  appears to  th e ir  
Lordsh ips tha t, powers having been given to  the 
commissioners under these sections to  appoint 
officers, and they being capable on ly of acting 
th rough  the ir officers, i t  was a ve ry  proper and 
convenient plaoe to insert a section which deter
mined under what oircumstances actions should bo 
b rough t against them  in  reBpect of the acts of th e ir 
officers. A ccord ing ly , sect. 46 appears to the ir 
Lordships to be quite in  its  proper place, p u ttin g  
the  in te rpre ta tion  upon i t  tha t i t  refers to  actions 
b rough t no t on ly  against officers fo r anyth ing  
done under the A c t, bu t against the commissioners 
themselves fo r any th ing  done by th e ir officers on 
th e ir  be ha lf; and a ll reasoning and probab ility  
would po in t to th is  having been the in ten tion  of 
the Legislature, I t  would be almost impossible 
to  give any good reason why officers should be 
en titled  to a notice of action, and the commis
sioners n o t ; or w hy officers should be en titled  
to  tender amends, and the commissioners should 
not. T he ir Lordships w il l  hum bly advise H e r 
M ajesty tha t the judgm ent o f the court appealed 
against be affirmed, and th a t th is  appeal be 
dismissed. The appellants m ust pay the costs of 
the appeal.

Solicitors fo r  the appellants, W ild , B row n, and 
W ild .

Solicitors fo r  the respondents, Wadeson and 
Malleson.

Nov- 20, 21,1883, and Feb. 9,1884. 
(P resent: The R ig h t Hons. Lo rd  F it z g e r a l d , S ir 

B a r n e s  P e a c o c k , S ir R o b e r t  C o l l ie r , S ir 
J a m e s  H a n n e n , S ir R ic h a r d  C o u c h , and S ir 
A r t h u r  H o b h o u s e .)

L a w s  a n d  o th e r s  v . Sm it h  ; T h e  R io  T in t o . (a)
ON APPEAL PROM THE V IC E-AD M IR ALTY COURT OP 

GIBRALTAR.

Necessaries —  M ate ria l men —  M aritim e lien  —  
B rit is h  ship— 3 &  4 Viet. c. 65— A dm ira lty  Court, 
A ct 1861— Vice-A dm ira lty  Courts Act 1863 (26 
Viet. c. 24), s. 10.

M ateria l men supplying necessaries to a B r it is h  
ship in  a possession in  which a V ice-A dm ira lty  
court is  established, do not, under the V ice-Adm i- 
m ira lty  Courts Act 1861, s. 10, sub-sect. 10 acquire 
a m aritim e lien, and the ship when in  the hands 
o f subsequent purchasers fo r  value w ithout notice 
o f the debt cannot be made chargeable w ith  the 
necessaries.

T his was an appeal by  the defendants in a neces
saries action from  a judgm ent o f the V ice- 
A d m ira lty  C ourt o f G ib ra lta r of the 2nd Feb. 
1883, whereby the appellants and the ir ba il were 
condemned in  the sum o f 312?. 0s. 9d. and costs.

The action was in s titu ted  by the  respondent, 
W . J. S. S m ith , on the 27th Dec. 1881, against 
the owners of the B r it is h  steamship B io  T in to  to 
recover the price of certain necessaries supplied 
to  the vessel a t G ibra ltar.

D u rin g  the years 1879 and 1880 the Rio T in to  
was on fou r occasions a t G ibra lta r, and there 
supplied w ith  coals and other necessaries by

(a )  Reported by J. P. A s p in a l l  and P. W. B a ik e s , Esqrs.,
Barristers-at-Law.

W . J. S. Sm ith , the respondent, the date of the 
f irs t  supply being the 18th Oct. 1879, and the date 
o f the last the 10th Ju ly  1880.

A t  the tim e when these necessaries were sup- 
lied  the owner and master o f the B io  T in to  was 
ames Hough. On the 17th Sept. 1880 H ough 

sold the B io  T in to “  free from  incumbrances,”  to 
one H enry James Baldw in, and on the 14th Oct. 
1881 H enry  James B aldw in sold her to the present 
appellants by  b i l l  o f sale conta in ing a covenant 
th a t the vessel was “  free from incumbrances.”

A fte r the last supply of coals on the 10th J u ly  
1880 the B io  T in to  d id  no t re tu rn  to  G ib ra lta r 
u n t il the 27th Dec. 1881, when she was arrested in  
the present suit.

The learned judge of the V ice -A d m ira lty  C ourt 
gave judgm ent on the 2nd Feb. 1883 in  favour of 
the respondent (the p la in t if f  below), trea tin g  his 
r ig h t as a m aritim e  lien, and ho ld ing therefore 
tha t i t  survived the transfe r of the vessel to  the 
appellants. H e fu rth e r held th a t in  the c ircum 
stances the respondent used a ll due diligence in  
asserting his lien.

F rom  th is  judgm ent the owners of the  B io  
T in to  appealed, and i t  was subm itted on th e ir  
behalf tha t the judgm en t was wrong, and should 
be reversed for the fo llow ing  among other 
reasons :

1. Because there was no maritime lien and no right to 
seize the vessel in the hands of innocent purchasers for 
value.

2. Because the t it le  of the appellants as purchasers for 
value prevailed over any title  of the respondent.

3. Because, assuming there was a maritime lien, the 
respondent did not use diligenoe in asserting it.

I n  the case on behalf of the respondent i t  was 
subm itted tha t the judgm ent below was correct 
and ought to  be affirmed for the fo llow ing among 
other reasons:

1. That the coals were supplied and the disbursements 
made by the respondent, and not by the respondent as 
agent for Lambert Brothers.

2. That the coals were supplied and the disbursements 
made on the credit of the vessel and not on the credit of 
Captain Hough.

3. Th at the case is w ithin the meaning and purport of 
26 V iet. o. 24 as regards “  neoessaries.”

4. Th at the lien of the respondent was not forfeited by 
any laches.

Cohen, Q.C. and D r. P hillim ore  fo r the appel
lants, the owners o f the B io  Tinto.— I t  is sub
m itted  th a t the V ice -A d m ira lty  Courts A c t 1863, 
s. 10, sub-sect. 10. w h ich  gave the V ice -A d m ira lty  
Courts ju risd ic tion  in  respect of necessaries, 
created no m aritim e lien. I f  so, the Rio T in to , 
being in  the  hands of purchasers fo r value w ith 
out notice o f any incumbrance, cannot be made 
liable. I t  m ay be argued by the respondents 
th a t the V ice -A dm ira lty  Courts A c t 1863, s. 10, 
sub-sect. 10 is in  p a r i m ateria  w ith  3 &  4 V ie t, 
c. 65, s. 6, w h ich gave the H ig h  C ourt of 
A d m ira lty  ju risd ic tio n  over claims fo r  necessaries 
supplied in  E ng land to foreign ships. On the 
construction of th is  la tte r A c t i t  has been held 
th a t a m aritim e lien  is created by i t  in  the case of 
necessaries supplied to foreign ships :

The West F r ie s la n d ,  Swa. 454;
The E l la  A . C la rk ,  1 M ar. Law Cas. O. S. 325: 8 

L . T . Rep. N . S. 119 ; Br. &  Lush. 32 ;
The Two E lle n s , 1 Asp. M ar. Law Cas. 208 ; 26 L . T . 

Rep. N . S. 1 ; L . Rep. 4 P. C. 161.
I t  is  true th a t in  both A cts the words are the 
court “  sha ll have ju risd ic tion .”  B u t the reason 
given by the courts fo r  ho ld ing th a t 3 &  4 V ie t.
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c. 65 gives a m aritim e lien is not the use of the 
words “  the H ig h  Court of A d m ira lty  shall have 
ju risd ic tio n ,”  bu t i t  is the fact tha t the Legislature, 
a fter saying the court shall have ju risd ic tion  
in  the case of salvage and collision, places neces
saries next. B y  so doing the Legislature strong ly 
indicates tha t, as there is a m aritim e lien in  the 
case of salvage and collision, there is also to be 
one in  the case o f necessaries supplied to  fore ign 
ships. T ha t reason does not exist in  the V ice- 
A d m ira lty  Courts A c t 1863. The particu lar sub
section (10) conferring ju risd ic tion  in  respect o f 
necessaries im m ediately follows one conferring 
ju risd ic tio n  in  respect o f disputes between co
owners, in  which case i t  cannot be maintained fo r 
a moment th a t a m aritim e lien is given. M ore
over, 3 &  4 V ie t. c. 65 applied to  fore ign ships, in  
which case there were peculiar reasons fo r 
decid ing th a t a m aritim e lien  was created by the 
statute. I n  the  present case the ship proceeded 
against is B rit is h , and those reasons are therefore 
w anting. N o tw iths tand ing  the d ic tum  in  The 
Bold Buccleugh (7 Moo. P. C. 267), tha t “ in  a ll 
cases where a proceeding in  rem  is the proper 
course there a m aritim e lien exists,”  the words 
“  shall have ju risd ic tion  ”  are not in  themselves 
sufficient to create a m aritim e lien. The Bold  
Buccleugh was, moreovor, a damage case, and the 
proposition quoted is bu t a d ictum . Moreover, 
subsequent decisions have lim ited  the compre
hensive language o f tha t d ic tum :

The  G u s ta f, 1 M ar. la w  Cas. O. S. 230; Lush. 506;
L . T . Rep. N . S. 660;

The Two E lle n s  {u b i sup . ) ;
The P a c if ic , 2 M ar. Law Cas. O. S. 21; 10 L . T . lieu.

N . S. 541; B r. & Lush. 243;
The M a ry  A n n ,  2 M ar. Law Cas. O. S. 294 ; 13 L . T .

Rep. N . S. 384; L . Rep. 1 Ad. &  Eo. 8.
For instance, both mortgagees and m aterial men 
can proceed in  rem  against a B r it is h  ship, and yet 
in  neither case is there a m aritim e lien. The fact is 
th a t the V ice  A d m ira lty  Courts A c t 1863, s. 10, 
sub-sect. 10, is in  p a r i m ateria  w ith  the A d m ira lty  
Court A c t 1861, s. 5. No m aritim e lien is created 
by sect. 5 o f the A d m ira lty  C ourt A c t 1861, and 
so w ith  the V ice -A d m ira lty  Courts A c t, which 
was passed on ly two years later. I f  not, V ice- 
A d m ira lty  courts would have greater ju risd ic tion  
than the H ig h  Court, which is improbable. I t  is 
to  be noticed th a t the on ly V ice -A dm ira lty  cou rt 
in  which the action can be in s titu ted  is the V ice- 
A d m ira lty  C ourt which is in  the possession 
where the necessaries were supplied. Th is l im i
ta tion  is incom patible w ith  the essential charac
teris tics  of a m aritim e lien, which should be 
capable o f being enforced by a ll courts of com
petent ju risd ic tion . Even assuming tha t a m ari
tim e lien exists, the  respondent has lost i t  by 
laches:

The B o ld  B ucc leugh  (u b i s u p . ) ;
The E u ro p a , 1 M ar. Law Cas. O. S. 337; 8 L . T . Rep.

N . S. 368; B r. &Lush. 89;
The C ha rles  A m e lia ,  3 M ar. Law Cas. O. S. 203 ; 19

L. T . Rep. N . S. 429; L . Rep. 2 Ad. & Ec. 330.
Meadows White, Q.C. and Bigham , Q.C. fo r the 

respondent. —  I t  is  subm itted th a t the V ice- 
A d m ira lty  Courts A c t 1863 has conferred the 
same ju risd ic tion  w ith in  th e lim its  o f sect. 10, sub- 
eect. lo , as the H ig h  Court o f A d m ira lty  was 
Riven in the case of necessaries supplied to fo re ign 
ships. The w ord ing o f the two A cts is sim ilar, 
and i f  the one creates a m aritim e lien  so does the 
other. Moreover, the reasons why a m aritim e

V ol. V ., N .S.

lien should exist in  the case of fore ign ships sup
plied w ith  necessaries in  Eng land also exist here. 
The R io T in to, quâ G ibra ltar, was a foreign ship. I t  
is also to  be noted tha t sub-sect. 10, sect. 10 o f the 
V ice -A dm ira lty  Courts A c t 1863 speaks of neces
saries supplied to  “ any ship,”  m aking no d is tinc tion  
between B r it is h  and foreign ships. The conclusion 
to  be drawn from  th is  is that, inasmuch as there 
should undoubtedly be a m aritim e lien  in  the case 
of fo re ign ships, the Legislature, by draw ing no 
d is tinction , indicates tha t a m aritim e lien is given 
in  the case o f B r it is h  ships which, as pointed out 
before, are in many cases foreign, qua the posses
sion. A n d  should i t  be la id  down tha t no m ari
tim e lien  is created by the statute in  the present 
case— which is th a t o f a B r it is h  ship— the C ourt 
cannot, in  subsequent cases, decide otherwise in  
the case of fore ign ships, which w ill give rise to  
palpable hardships. N o tw iths tand ing  what has 
been said adverse to  the proposition in  The Bold  
Buccleugh (ub i sup.), yet where a proceeding in  
rem  is given, in  the absence of strong reasons to  
the contrary, a m aritim e lien  is created:

The Alexander, 1 W. Rob. 288 ; 1 N. of Cas. 188. 
The chief reason fo r decid ing in  The Two Ellens 
(ubi sup.) tha t the A d m ira lty  C ourt A c t 1861, s. 5, 
does no t create a m aritim e lien  in  the case of 
necessaries supplied to  a colonial vessel in  England, 
does not exist here. Accord ing to the w o rd ing  of 
the A d m ira lty  C ourt A c t 1861 ju risd ic tio n  is 
on ly given over necessaries, provided tha t, at 
the tim e o f the in s titu tio n  o f the suit, no 
owner is dom iciled in  England o r W ales; and 
hence, i f  there were a m aritim e  lien, i t  w ould 
be liable to be extinguished or revived by 
the domicile o f the owners at the in s titu tio n  of the 
suit. That objection does no t exist in  the  case of 
the V ice -A d m ira lty  Courts A c t 1863, s. 10, sub
sect. 10. The reason why the su it m ust be in s ti
tu ted  in  the V ice -A dm ira lty  Court in  the posses
sion in  which the goods are supplied is m erelyone 
of expediency and in  no way inconsistent w ith  the 
creation of a m aritim e lien. The reason is the 
Baving of expense w h ich  would be caused by b r in g 
in g  witnesses from  a distance to any V ice- 
A d m ira lty  C ourt in  which the p la in tiff m ig h t 
choose to sue. As to  the question of laches, there 
has been no such delay as should take away the 
lien.

D r. Phillim ore , in  rep ly, referred to  30 &  31 V ie t, 
c. 114, s. 31, and argued th a t i f  a m aritim e lien 
was created by  the V ice -A dm ira lty  Courts A c t, i t  
was also created by 30 &  31 V ie t. c. 114, which 
gave ju risd ic tion  to the C ourt o f A d m ira lty  in  
Ire land  over necessaries.

The fo llow ing A cts of Parliam ent were referred 
to du rin g  the argum ent :—

3 &  4 V ie t. c. 65, s. 6 :
Be i t  enacted th a t the H igh Court of Adm iralty  

shall have jurisdiction to decide all claims and 
demands whatsoever in the nature of salvage for 
services rendered to, or damage received by, any ship 
or sea-going vessel, or in the nature of towage, or for 
necessaries supplied to any foreign ship or sea-going 
vessel, and to enforce payment thereof, whether such 
ship nr vessel may have been within the body of a county 
or upon the high seas at the time when the services were 
rendered or damage received, or necessaries furnished 
in  respect of which such claim is made.

The A d m ira lty  Court A c t 1861, sect. 5 :
The H igh  Court of Adm iralty shall have jurisdiction  

over any claim for necessaries supplied to any ship

Q
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elsewhere than in  the port _to which the ship belongs, 
unless i t  is shown to the satisfaction of the court that, at 
the time of the institution of the cause, any owner, or 
part owner of the ship is domiciled in England or Wales. 

T h e  V ic e -A d m ira lty  C ourts A c t  1863, sect. 10 : 
The matters in  respeot of whioh the Vice-Admiralty  

Courts shall have jurisdictions are as follows : (9) Claims 
between the owners of any ships registered in the posses- 
sion in which the court is established, touching the 
ownership, possession, employment, or earnings of such 
ship; (10) claims for neoessaries supplied in the posses
sion in  whioh the court is established to any ship of 
which no owner, or part owner, is domiciled within the 
possession at the time of the neoessaries being supplied.

The C ourt of A d m ira lty  (Ireland) A c t  1867, 
sect. 31:

The Court of Adm iralty shall have jurisdiction over 
any claim for necessaries supplied to any ship elsewhere 
than in  the port to which the ship belongs.

Cur. adv. vult.
Feb. 9.—T he ir Lordsh ips’ judgm ent was de

livered by
S ir J a m e s  H a n n e n .— The R io  T in to , a B r it is h  

steamer, of w h ich George H ough was owner 
and master, was, in  the year 1879, engaged 
in  the Mediterranean trade. In  October of 
th a t year she p u t in to  G ibra ltar, and, being 
in  w ant o f coal, obtained from  a firm  there, 
trad ing  under the style o f the London Coal 
Company, of which the respondent, W . J. S m ith , 
was the managing partner, a supply to the 
am ount of 72?. 10s. 9c?., and, on subsequent 
occasions, obtained fu rth e r supplies, as fo llo w s : 
1879, Nov. 13th, 107?. 11s. 8d. ; 1880, M ay 6th, 132?. 
14s. l i d . ; J u ly  10th, 56?. 6s. Id . In  A ugust 1880 
she again required coals, bu t, as the previous 
quantities had not been paid fo r, the agent o f the 
London Coal Company refused to fu rn ish  more, 
b u t u ltim a te ly  d id  so to  the extent of 67?. Is . 5d., 
upon a guarantee fo r tha t am ount being given by 
the ship’s broker in  London. Th is sum was a fte r
wards paid. The Rio T into  d id  no t again pu t 
in to  G ib ra lta r w h ile H ough remained owner or 
master. On the 17th Sept. 1880, H ough sold the 
vessel to one Baldw in, who, on the 14th Oct. 
sold i t  to  the appellants. B oth  B a ldw in  and the 
appellants purchased w ithou t notice of any claim 
against the vessel in  respect o f the coals supplied 
by  the respondent’s firm . On the 27th Dec. 1881 
the R io T in to  again p u t in to  G ibra lta r, when she 
was arrested in  the V ice -A d m ira lty  C ourt of tha t 
place at the su it o f the respondent fo r the coals 
supplied in  October and November 1879 and M ay 
and Ju ly  1880. A t  the hearing af the cause in  
February 1883 the learned judge of the V ice- 
A d m ira lty  C ourt pronounced fo r the cla im  of the 
respondent fo r  the coals as necessaries, ho ld ing 
th a t th is  cla im  oreated a m aritim e lien  which 
attached to  the ship from  the tim e of the supply, 
in to  whosesoever possession she m ig h t come, and 
could be enforced in  the V ic e -A d m ira lty  C ourt 
as against a subsequent purchaser w ith o n t notice, 
and he fu rthe r held tha t the respondent had not 
by  laches on his pa rt lost the r ig h t  to  enforce his 
claim.

Several questions were raised by the appellants 
in  the court below, w h ich have been aban
doned before th e ir  Lordships. I t  is not now 
disputed tha t the coals were supplied by the re 
spondent on the cred it of the owners, and i t  is ad
m itted  th a t the coals were necessaries; b u t i t  is 
contended (1) tha t no m aritim e lien  attached to 
the ship, and (2) th a t i f  i t  d id, i t  was lost by

laches. The case, in  so fa r  as i t  affects the ju r is 
d ic tion  o f V ice -A dm ira lty  Courts, is o f consider
able importance, and as the decisions bearing on 
the subject are no t un ifo rm  i t  may be advisable 
to review them  w ith  some minuteness. I t  
was long ago decided in  the courts of common 
law, and fina lly  held by th is  tribuna l, in  
the case o f The Neptune (3 Knapp, 94), th a t 
m ateria l men never had any lien  on the ship 
itse lf in  respect o f supplies furnished in  E ng land, 
and the language o f L o rd  Tenterden in  his 
treatise on shipp ing was adopted as correct.
“ A tradesman who has furnished ropes, sailB, 
provisions, or other necessaries fo r a ship is not, 
by the law of England, preferred to other 
creditors, nor has he any pa rticu la r c la im  or 
lien  upon the ship its e lf  for the recovery o f his 
demands,”  and the reason of this, as the learned 
author states in  an earlier passage, is because the 
law of England never had adopted the ru le  of the 
c iv il law w ith  regard to necessaries furnished 
here in  England. I t  has also been held by th is  
trib u n a l th a t V ice -A dm ira lty  Courts had not 
(apart from  statute) more than the ord inary 
A d m ira lty  ju risd ic tion , “ th a t is, the ju r is d ic tio n  
possessed by Courts o f A d m ira lty  antecedent to 
the passing of the statute 3 &  4 V ie t. c. 65, which 
enlarged it . ”  I t  follows, therefore, th a t (apart 
from  statute) a V ice -A d m ira lty  C ourt had not 
ju risd ic tion  to enforce any c la im  by way of m ari
tim e  lien on the ship its e lf fo r necessaries supplied 
in  the circumstances of th is  case. B u t i t  is con
tended fo r the respondent th a t such ju risd ic tion  
has now been conferred by the 10th section of the 
V ice -A d m ira lty  A c t 1863 (26 V ie t. o. 24), sub
sect. 10, by w h ich ju risd ic tion  is given in  respect 
of “  claims for necessaries supplied in  the posses
sion in  which the cou rt is established to  any ship 
o f whioh no owner o r part owner is domiciled 
w ith in  the possession at the tim e o f the neces
saries being supplied.”

Before considering the effeot o f th is  sub
section, i t  is necessary to  examine some pre
vious k in d re d  enactments, and the f irs t  of these 
is the 3 &  4 V ie t. c. 65, s. 6 : “ the H ig h  Court 
o f A d m ira lty  shall have ju risd ic tio n  to  decide 
a ll claims and demands whatsoever in  the 
nature o f salvage fo r services rendered to  or 
damage received by any ship or sea-going vessel, 
o r in  the nature o f towage, o r fo r necessaries sup
p lied  to  any fo re ign ship or sea-going vessel, aDd to 
enforce the payment thereof, whether such ship 
or vessel may have been w ith in  the body o f a 
county o r upon the h igh  seas at the tim e when 
the services were rendered, o r damage received, 
o r necessaries furnished, in  respect of which suoh 
c la im  is made.”  The effect o f th is  enactment 
f irs t came under consideration in  The Alexander 
(1W . Rob. 288; 1 Notes o f Cas. 188). The neces
saries were supplied to  a foreign ship p r io r to  the 
passing o f the A ct. Proceedings were subsequently 
taken under the 6 th  section, and i t  was held tha t 
the court had ju risd ic tion . Some remarks of D r. 
Lush ing ton  have a bearing on the present 
question; he says: “  In  the f irs t place the statute 
does not create a lien at a ll,”  and, a fter reading 
the section, he proceeds, “  the court shall have 
ju r is d ic tio n ; i t  s im p ly gives the cou rt ju risd ic 
tion  in  any and every law fu l mode w hich the 
cou rt has the power of exercising. I  w ish to  draw 
atten tion pa rticu la rly  to the fact tha t no lien 
whatever is established by the A c t.”  The next
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case to  which i t  is  necessary to call attention 
is The Bold Buccleugh (7 Moo. P. C. 267). That 
was an action fo r  damage done by a Scotch 
steamer to  an E ng lish  vessel in  the H um ber. The 
vessel was arrested at H u ll,  a fter sale to a pu r
chaser w ith ou t notice o f the cla im  against her in  
respect o f the damage, and i t  was held by th is  
tr ib u n a l th a t damage creates a m aritim e lien on 
the ship causing the damage, and th a t such lien 
travels w ith  the th in g  in to  whosesoever possession 
i t  m ay come, and when carried in to  effect by a 
proceeding in  rem, relates back to the period when 
i t  f irs t attached. I t  is to  be observed tha t th is 
was a su it fo r damage, as to  wh ich there is now 
no doubt tha t i t  creates a m aritim e lien. Upon 
th is  po in t th e ir Lordsh ips rem ark : “  B u t i t  is 
fu r th e r said tha t the damage confers no lien 
upon the ship, and a d ic tum  o f D r. Lushington, 
in  the case o f The Volant (1 W . Rob. 387) is cited 
as an au tho rity  fo r th is  proposition. B y  reference 
to  a contemporaneous report of the same case 
(1 Notes of Gas. 508), i t  seems doub tfu l whether 
the  learned judge did use the expression a ttr ibu ted  
to  h im  by D r. W . Robinson. I f  he did, the 
expression is ce rta in ly  inaccurate, and being a 
d ic tu m  merely, not necessary fo r the decision of 
the case, cannot be taken as a b ind ing au tho rity .”  
The decision, therefore, in  The Bold Buccleugh tha t 
damage confers a m aritim e lien, va lid  against a 
subsequent purchaser w ith o u t notice, and tha t 
th is  lien may be enforced under the 6 th  section o f 
the 3 &  4 Y ic t. c. 65, does no t govern the present 
case, where the question is whether the mere con
fe rr in g  upon V ice -A dm ira lty  Courts ju risd ic tio n  
over claims fo r necessaries in  certain cases carries 
w ith  i t  the creation of a m aritim e  lien  fo r such 
necessaries. Some passages, however, in  the 
ju dg m en t in  The Bold Buccleugh appear to have 
led D r. Lush ing ton  to the conclusion th a t he was 
bound by  tha t decision to hold tha t the 6th section 
of the 3 &  4 V ie t. c. 65 did create a m aritim e 
lien  in  the case of necessaries as w e ll as in  the 
case o f damage. In  The West F ries land  (Swa. 
454) he he ld tha t coals supplied to a fore ign 
steamship were necessaries, and th a t they created 
a lien under 3 &  4 V ie t. c. 65, s. 6, which continued 
no tw ithstand ing the sale o f the ship, i f  there 
were no laches. A n d  in  The E lla  A. Clarke (B r. 
&  L . 32; 32 L . J. 211, P. M . &  A .), the same 
learned judge held th a t a c la im  for necessaries 
supplied to a foreign ship m ig h t be enforced by 
proceedings in  rem  under the 6th section, no t
w iths tand ing  a subsequent and hona fide  transfe r 
to  a B r it is h  owner and he says (p. 36): “  I t  is true 
th a t in  The Alexander I  am reported to have said 
tha t the A c t o f 3 &  4 V ie t, d id  no t create a lien, 
though i t  gave a remedy against the ship. I  
intended to state th a t there m ig h t be a d is tinc
tio n  between a provision fo r proceedings by arrest 
o f the ship and the express creation o f a lien, and 
to  leave a ll such questions open. The case of The 
B old  Buccleugh, however, renders the discussion 
of th is  question useless.”

W ith  regard to  these cases, th e ir  Lordships 
have only to repeat w hat was said of them 
in  the judgm ent of th is  tr ib u n a l in  the  case 
o f The Two E llens  (1 Asp. M ar. Law  Cas. 
108; L . Rep. 3 A . &  E . 345; L . Rep. 4 P. C. 
161): “  These decisions may be supported upon 
the ground th a t though i t  is  pe rfectly  true  
tha t the on ly words used in  the section are 
* th a t the  H ig h  Court o f A d m ira lty  shall have

ju r is d ic tio n  ’ (which words seem ha rd ly  sufficie t  
in  themselves to  create a m aritim e lien), yet, look
in g  a t the sub ject-m atter to  which th a t section 
relates, i t  appears designed to  enlarge the ju r is 
d ic tion  which the C ourt of A d m ira lty  already had 
in  m atters fo rm in g  the subject o f m aritim e lien. 
There are strong grounds fo r ho ld ing  tha t as 
respects salvage and as respects collisions, which 
already gave a m aritim e lien  when they occurred 
on the h igh seas, i t  was in tended th a t they should 
also when they occurred in  the body o f a county 
equally g ive a m aritim e lien, and tha t being so as 
to salvage and collis ion i t  m ig h t w e ll be said th a t 
necessaries im m edia te ly fo llow ing, i t  was intended 
tha t the same ru le  should apply in  the case of neces
saries.”  I n  the present case, however, i t  w ill be 
found tha t the creation of the alleged m aritim e lien  
is made to  depend solely on the words “  the H ig h  
C ourt o f A d m ira lty  shall have ju risd ic tio n ,”  
which, as th e ir Lordships in  The Two E llens  
pointed out, are no t sufficient in  themselves to  
create a m aritim e lien.

The A d m ira lty  C ourt A c t 1861 (24 V ie t, 
c. 10), and the decisions upon it ,  m ust next 
be considered. B y  the 5 th  section, i t  is  enacted 
th a t the H ig h  C ourt shall have ju risd ic tio n  
over any cla im  for necessaries supplied to  any 
ship elsewhere than in  the p o rt to  wh ich the 
ship belongs, unless i t  is shown to the satisfaction 
of the court tha t, at the tim e o f the in s titu tio n  
of the cause, any owner o r pa rt owner of the 
ship is dom iciled in  E ng land o r Wales. D r. 
Lu sh ing ton  was at f irs t  disposed to hold, on the 
supposed au tho rity  o f The B o ld  Buccleugh, th a t 
th is  section gave m ateria l men a m aritim e lien  
(The Skepwith, 10 Jur. N . S. 445; 2 M ar. Law  
Cas. O. S. 20), bu t he afterwards in  The 
Pacific (B r. &  L . 243) gave a considered ju d g 
m ent to the effect th a t the 5 th  section o f the 
A c t of 1861 confers no m aritim e lien  on the 
m ateria l men, b u t on ly the r ig h t  to  sue the ship. 
I n  The M ary  A nn  (L . Rep. 1 A d. &  Ec. 8) he 
developed his views on the subject more fu lly . 
H e there says (p. 11): “ There is a clear d is tinc 
tion  between a m aritim e lien  and a claim  the 
payment of w h ich the court has power to enforce 
from  the ship and fre igh t. A  m aritim e lien  
springs in to  existence the m oment the c ircum 
stances give b ir th  to  it ,  as damage, salvage, and 
wages; bu t i t  does not follow tha t because a 
claim  may by  A c t  o f Parliam ent be enforceable 
against the parties tha t, therefore, i t  created a 
m aritim e lien. Besides, look ing  a t the whole A c t, 
i t  is  impossible to  m ainta in  th a t a m aritim e lien  
is created by every one of the numerous sections 
which commence w ith  the words, ‘ The H ig h  
C ourt of A d m ira lty  shall have ju risd ic tio n .’ In  
some of the sections these words are accompanied 
by a proviso incom patible w ith  a m aritim e lien, 
as is pointed out by M r. Maclachlan in  reference 
to  the 4 th  section, and as the court has held w ith  
regard to  the 5th section in  the case of The 
Pacific. So, also, i t  could hard ly  be argued tha t 
i t  was in tended to  create a m aritim e lien by  the 
8th section, in  favour of co-owners, o r by the 
11th section in  favour of mortgagees. In  m y 
opin ion the words ‘ the H ig h  C ourt of A d m ira lty  
sha ll have ju r is d ic tio n ’ mean on ly what they 
pu rp o rt to  say, neither more nor less, tha t is 
th a t the court shall take ju d ic ia l cognisance of 
the cases provided for. B y  themselves the words 
leave open the question whether o r no t a m ari-
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tim e lien is created. The answer to th is  question 
depends on other considerations.”  I t  appears to 
th e ir  Lordships th a t th is  reasoning, which was 
adopted by th is  trib u n a l in  the case o f The Two 
Ellens, is  applicable to  the question now under 
consideration. The 10th section o f the  Vico- 
A d m ira lty  A c t 1863 is d ivided in to  eleven sub
sections. The 10th, re la ting  to necessaries, is 
im m ediate ly preceded by  one re la tin g  to claims 
between owners, as to which i t  cannot be supposed 
th a t i t  was intended to  confer a m aritim e lien, 
ye t the two sub-sections are equally governed by 
the same in tro du c to ry  w o rd s : “  The m atters 
in  respect of which the V ice -A dm ira lty  Courts 
shall have ju risd ic tion  are as follows.”  I t  has 
been argued th a t a d iffe rent construction to  
th a t which the 5 th  section o f the A d m ira lty  A c t 
1863 has received, should be pu t on the 10th 
sub-section o f the 10th section o f the V ice- 
A d m ira lty  A c t  1S63, because by the la tte r the 
ju risd ic tion  is made to depend on there being no 
owner dom iciled in  the possession a t the tim e 
o f the necessaries being supplied. B u t in  the 
absence o f a dom iciled owner cred it is probably 
given to the ship, and there is, therefore, in  such 
a case reason fo r g iv in g  the V ice -A dm ira lty  
C ourt o f the place ju risd ic tion , whioh would 
include the power to  proceed in  rem, bu t i t  does 
no t suggest a reason w hy the fresh incident of a 
m aritim e lien  should attach from  the tim e o f the 
supply— a lien  which is to  trave l w ith  the ship 
in to  whosesoever hands she may pass, ye t only 
capable of being enforced at one place. T he ir 
Lordships are thus led to the conclusion tha t 
there is no th ing from  which i t  can be in ferred 
th a t by the use o f the words “  the court shall 
have ju r is d ic tio n ”  the Legis la ture  intended to 
create a m aritim e lien w ith  respect to necessaries 
supplied w ith in  the possession. A do p tin g  th is  
view, i t  becomes unnecessary to  determ ine 
whether or not, i f  such a lien  had existed, i t  was 
lost by any laches on the pa rt of the respondent. 
T he ir Lordships w ill hum bly  advise H e r M ajesty 
th a t the judgm en t o f the V ice -A d m ira lty  C ourt 
be reversed, w ith  the costs o f th is  appeal and the 
costs in  the courts below.

Appeal allowed.
Solicitors fo r the appellants, E. F lu x  and 

Leadbitter.
Solicitors fo r  the respondent, Stocken and Jupp.

bpraM Court of Jtoicata*
COURT OF APPEAL.

M ay  1 and 7, 1884.
(Before B r e t t , M .R., B o w e n  and F r y , L .JJ .) 

S p il l e r  v. T h e  B r is t o l  S t e a m  N a v ig a t io n  
C o m p a n y , (a)

APPEAL FROM THE QUEEN’S BENCH DIVISION.

Practice— T h ird  P arty— Indem nity— Order X V I . ,  
r. 48—Eamage to cargo.

Where a defendant claims to be entitled to indem nity  
over against a person not a p a rty  to the action 
leave w i l l  not be given under Order X V I .,  r. 48, to

(a) Reported by P. B. H utchiks, Esq., liarrister-at-Lnw.

serve a th ird -pa rty  notice unless the c la im  is on a 
contract o f indemnity.

A n  owner o f cargo sued the charterers o f the ship  
f o r  damage to the cargo. Defendants applied f  or 
leave to serve a th ird -pa rty  notice on the ship
owner, alleging that the damage to cargo was 
caused by a breach o f w arranty o f seaworthiness 
contained in  the charter-party.

H e ld  (affirm ing the order o f Orove, I .  and Huddle
ston, £ .), that, a.s no contract o f indem nity was 
shown, leave must be refused.

P on tifex  v. Foord (49 L . T. Eep. N . S. 808; 12 
Q. B . D iv . 152) approved.

T h is  was an action b rough t to recover damages 
fo r in ju ry  alleged to  have been caused to certain 
sugar belonging to  the p la in tiff while i t  was being 
conveyed on a voyage from  Am sterdam  to B ris to l, 
on board the steamship Dale, of which the defen
dants were charterers.

I t  was suggested on the pa rt of the defendants 
th a t the damage, i f  any, was caused by the breach 
of a w arran ty  of seaworthiness alleged to be con
tained in  the charter-party by which they hired 
the ship from  the shipowner, who was named 
Aibken, and was resident in  Scotland.

B u c k n ill fo r the defendants.— I f  the ship was 
unseaworthy, as alleged in  the statement of claim, 
the defendants have a r ig h t to be indem nified by 
A itken , who is the owner of the ship, and who 
had given an undertak ing to keep the vessel sea
w o rth y  du rin g  the tim e of the charter. I  make 
th is  application under O rder X I . ,  r .  1, sub
sect. (g) (a). In  the case of Lenders v. Anderson 
(12 Q. B. D iv . 50) i t  was decided tha t there was 
no power to g rant leave to serve a w r it  where the 
defendant is  dom iciled and o rd in a rily  resident in  
Scotland or Ire land, b u t th a t decision was upon 
sub-sect. (e) of the same rule. The words o f 
sub-sect. (g) are wide enough to  include th is  case. 
[ H u d d l e s t o n , B.— W h y  should a person be 
b rought in  as a th ird  pa rty  when he could not be 
made a defendant P] H e need not appear, i f  he 
is served w ith  a notice. [ H u d d l e s t o n , B.— B u t 
i f  he does not he adm its the v a lid ity  of the 
judgm ent, and his own lia b ility  to indem nify .] 
H e may not be a “  necessary pa rty ,”  b u t I  subm it 
he is a proper pa rty  ”  to the action w ith in  the 
m eaning of the rule. [G r o v e , J.—I  do not read 
the words “  proper pa rty  ”  in  the sense of a person 
against whom the defendant has a r ig h t  of action, 
b u t a “  proper pa rty  ”  to the action by the  
p la in tiff.] I f  the defendant is liable to  the p la in 
t i f f  by reason of the unseaworthiness o f the ship 
he clearly has a r ig h t  o f action against A itke n , 
who is a proper pa rty  to  the action because he is 
bound to indem nify the defendant.

G r o v e , J.— This case is not free from  d ifficu lty , 
b u t I  th in k  we should be a rr iv in g  a t a very 
extravagant conclusion i f  we decided tha t, a lthough 
a person domiciled in  Scotland cannot be served 
w ith  a w r it  o f summons, he may be served w ith  a 
th ird -p a rty  notice, and so he brought in  as a pa rty  
to  the action. Supposing the ease stands as i t  is, 
the defendant has a remedy against A itk e n . 
Before the Jud ica ture A c t there would have been

(a) Order X I . ,  r . 1 ; “  Service oat of the jurisdiction of 
a w rit of summons or notice of a w rit of summons may 
be allowed by the court or a judge whenever :

“  (g) Any person out of the jurisdiction is a necessary 
or proper party to an action properly brought against 
some other person duly served within the jurisdiction.”
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tw o separate actions, and of course there may be 
now. A itk e n  cannot be made a defendant because 
he is dom iciled in  Scotland, bu t i f  M r. B u c k n ill’s 
contention is r ig h t  he may be made a th ird  party  
and be bound by the judgm en t i f  he does not 
appear and defend the action. This seems to be 
a ve ry  extraordinary proposition, and would get 
r id  of the decision in  Lenders v. Anderson (ub isu p .). 
I n  m y opin ion the words “  proper pa rty  to an 
action,”  in  O rder X I . ,  r .  1, sub-sect, (g), do not 
mean any person who may be brought in  as a 
th ird  pa rty  for collateral purposes, bu t any person 
against whom the action may be properly brought. 
A itk e n  is not a defendant, although the verd ict 
m ay bind h im  i f  he is brought in  as a th ird  party, 
and I  do no t th in k  he is “  a necessary or proper 
pa rty  to  the action,”  w ith in  the meaning o f the 
ru le . B y  g ran ting  th is  application we should 
v ir tu a lly  contravene the s p ir it  of the A c t in  
a llow ing a Scotchman or Irishm an to be brought 
to  Eng land in  an action to w h ich he was not an 
im m ediate party , w h ile  a defendant liable could 
no t be brought. Therefore th is  appeal m ust be 
dismissed.

H uddleston, B .— I  am o f the same opinion. The 
on ly  power to allow the service of a w r it  ou t of 
the ju risd ic tio n  is now derived from  the  Judica
tu re  Acts. The C ourt of Chancery fo rm erly  had 
ju risd ic tion  to  g rant leave to serve a w r it  out of 
the  ju r is d ic tio n  in  a ll cases w h ich the court 
though t p ro p e r; bu t i t  was decided by the 
la te M aster o f the Rolls in  Lager v. Johnstone 
(.4,7 L .  T. Rep. N . S. 685; 22 Ch. D iv . 86) tha t 
the old practice as to  service out o f the ju r is 
d ic tion  is no longer in  force, and th a t no leave 
to  serve a defendant ou t o f the ju risd ic tio n  
can be given except in  the oases specified in  
O rder X L ,  r .  1. In  the case of Lenders v. Anderson 
we decided th a t there is no power to allow service 
of a w r it  out o f the ju risd ic tion  in  actions fo r 
breach of contract under Order X I . ,  r. 1, sub
je c t.  (e), where the defendant is dom iciled o r 
o rd in a rily  resident in  Scotland o r Ire land , but 
M r  B u c k n ill says tha t a person may nevertheless 
be served w ith  a th ird -p a rty  notice under 
O rder X V I . ,  r r .  48 and 49. I f  th is  argum ent is 
r ig h t  i t  can on ly  be under sub-sect, (g) of 
O rder X I . ,  r. 1, and therefore we m ust look at the 
words o f tha t rule. Service of a w r it  o f summons 
may he allowed where any person ou t of the ju r is 
d ic tion  is “  a necessary o r proper pa rty  to the 
action.”  Is  A itk e n  “  a necessary or proper 
p a rty  ? ”  He iB clearly no t a necessary party, 
and I  th in k  he is not a proper party . I f  he is 
served w ith  a notice he m ust e ither come in  and 
dispute the p la in t if f ’s cla im  in the action against 
the defendant, o r in  default o f his so doing he 
shall be deemed to  adm it the v a lid ity  of the ju d g 
m ent against the defendant, and h is own lia b ility  
to  contribu te o r indem nify  as the case may be. 
I  am o f opin ion th a t O rder X I . ,  r. 1, sub-sect, (g), 
does no t apply to th ird -p a rty  procedure, and I  
th in k  th a t i t  is not applicable to  a th ird  party  
dom iciled o r o rd in a rily  resident in  Scotland or 
Ire land .

F rom  these judgm ents the defendants appealed.
B y  O rder X V I . ,  r. 48:
Where a defendant claims to be entitled to contribu

tion or indemnity over against any person not a party to 
the aotion, he may by leave of the court or a judge issue 
a notice (hereinafter called the third party notice) to that 
effect, stamped w ith the seal with which writs of summons

! are sealed. A  copy of such notice shall be filed w ith the 
proper officer and served on such person according to the 
rules relating to the service of writs of summons.

Service out o f the ju risd ic tio n  is provided for 
by Order X I .

Gashell, fo r the defendants, moved by way of 
appeal.— The defendants have a claim against the 
shipowner w ith in  the meaning of O rder X V I . ,  
r .  48, and ought therefore to  be allowed to  serve 
h im  in  Scotland under O rder X I . ,  r .  1. [Brett,
M .R .— This cannot be a claim  fo r con tribu tion ; 
is  i t  a claim  fo r indem n ity  over P There is no 
contract o f in de m n ity ; how then can i t  come 
w ith in  O rder X V I . ,  r. 48 P] The w ord  “  contract ”  
is not to be found in  the rule. Th is court is no t 
bound by the decision of the D iv is iona l C ourt in  
Pontifex  v. jFoord (49 D. T. Rep. N .S . 808; 12 
Q. B. D iv . 152.) The measure of damages against 
the th ird  pa rty  would be the same as against the 
defendants, and therefore the case is w ith in  the 
rule.

Brett, M .R .— The ru le  re la ting  to  g iv in g  notice 
to  th ird  parties has been altered. The old ru le 
(R. S. C. 1875, O rder X V I . ,  r. 18) provided th a t 
“  W here a defendant claims to  be en titled  to  con
tr ib u tio n , indem nity , or o ther remedy or re lie f 
over against any person not a pa rty  to the action, 
he may by leave o f the cou rt o r a judge issue a 
notice, &o.”  Now, what was the meaning of the 
word “  indom nity  ”  there, and when was a person 
en titled  to indem nity  under th a t ru le?  O nly 
when there was a contract o f indem nity, e ither 
express or im p lied  ; there could be no r ig h t  to  
indem n ity  in  any other case. Therefore, to b ring  
a case w ith in  the  meaning of the word in  the old  
rule, i t  was necessary to  show a contract. I t  is 
true  th a t the old ru le  also contained the words 
“  or other remedy or re lie f,”  bu t in  the present 
ru le  (R. S, 0 . 1883, O rder X V I . ,  r .  48) the words 
are, “  W here a defendant claims to  be entitled  to 
con tribu tion  or indem nity  over against any person 
no t a pa rty  to  the action, &c.”  W e m ust p u t the 
same meaning on these wordB in  th is  ru le  as the 
same words bore in  the old ru le , and therefore the 
present ru le  on ly applies where the th ird  p a rty  is 
bound to  indem nify  the defendant, and in  order 
th a t he may be so bound there m ust be a contract 
e ither express or by im plication. In  the present 
case there is no contract to  indem nify. I t  is true  
tha t here apparently the shipowner m ust have 
anticipated th a t there would be a cla im  over, 
and therefore the damages recoverable from  h im  
in  the event of the defendants’ case against h im  
being made out would probably be the same as 
the damages recoverable by the p la in tiff from  
the defendants; tha t, however, is  a mere accident, 
and th is  is not enough to g ive the defendant a 
r ig h t  to  serve the th ird  party, fo r  there m ust be 
a contract. The other words which occurred in  
the old ru le  have been s truck  ou t in  O rder X V I . ,  
r .  48, and the case does no t come w ith in  the 
meaning of the word “ in d e m n ity ”  w ith in  th a t 
rule. Then, i f  the case does no t come w ith in  the  
words of the ru le  where i t  is sought to serve a 
th ird  pa rty  who is resident in  England, i t  follows 
th a t i t  is no t w ith in  the ra le  when i t  is sought 
to  serve a th ird  party  resident in  Scotland. W hat 
the mode of tr ia l of the two actions should be we 
need not Bay, b u t I  have come to the conclusion 
tha t the defendants are no t entitled to briDg in  a 
th ird  pa rty  in th is  action. I  am o f opin ion th a t 
the construction p u t upon O rder X V I . ,  r r .  48, 52
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by Pollock. B. in  Pontifex  v. Foord  (12 Q. B. D iv . 
152) is r ig h t, and th a t the present application 
ough t to  be refused.

B owen, L . J.—I  am of the same opinion. I  agree 
w ith  the decision in  Pontifex  v. Foord  (12 Q. B . 
D ir .  152), and w ith  the observations of Pollock,
B. in  tha t case. The old ru le  gave a w ider power 
than the present. T ha t was found to  w o rk  incon
veniently, and the ru le  was altered deliberately. 
The words were chosen w ith  reference to the class 
of business which usually gives rise to  these 
questions, and the words of the new ru le  are such 
as to  include on ly cases of con tribu tion  or in 
dem nity. Here, as against A itken , the shipowner, 
there was no contract of indem nity , no r was there 
any indem nity, as such, because there was no 
contract. The fact th a t the damage in  both cases 
would probably be the same is an accident, and 
cannot convert the cla im  in to  a claim  fo r in 
dem nity.

F ry, L . J.— I  am en tire ly  o f the same opinion. 
T h is  is no t s tr ic t ly  a legal cla im  to  indem nity . 
M r. Gaskell said tha t the ru le  applies wherever 
the measure of damages against the th ird  pa rty  
would be the same as the measure o f damages 
against the defendants. I  am unable to  accede to  
th is  contention, and am of opinion th a t the word 
“  indem nity  ”  in  O rder X V I . ,  r. 48, should have 
its  s tr ic t legal construction.

Application refused.
Solicitors fo r  defendants, Lawless and Go.

Thursday, M arch  13,1884 
(Before Brett, M .R., Baggallay and 

Bindley, L. JJ.)
T he Sea I nsurance Company v . H adden and 

A nother, (a)
M arine  insurance— Ship and fre ig h t insured w ith  

different underwriters— Payment fo r  to ta l loss 
on ship—R ight o f underwriters on ship to re
cover the damages pa id  to the assured by the 
wrong-doing vessel in  respect o f loss o f fre ig h t.

The defendants effected w ith  the p la in tiffs  a po licy  
o f insurance upon a, vessel belonging to the 
defendants, and also insured the fre ig h t w ith  
other underwriters.

Before any fre ig h t had been earned, but w h ile the 
vessel was proceeding to her p o rt o f loading  
under charty-party, she was ru n  in to  and  
damaged bg another ship. The defendants aban
doned her to the p la in tiffs , who pa id  as fo r  a  
tota l loss. A fterwards the defendants recovered 
in  the A dm ira lty  D iv is ion  against the owner 
o f the other ship damages in  respect o f the loss 
o f the ship and, o f the loss o f fre igh t. I n  an 
action by the p la in tiffs  to recover the damages 
so p a id  to the defendants in  respect o f the loss 
o f fre ig h t:

Held, that the p la in tiffs  were not entitled to re
cover these damages, as fre igh t which has not 
been earned is not an  incident o f the ownership 
o f the ship and does not pass to the under
w rite rs on the ship upon abandonment.

T his was an appeal from  a judgm ent o f Day, J.
on fu rth e r consideration, a fte r tr ia l at L ive rpoo l. 

The facts of the case suffic ien tly  appear from
the judgm ent.

[Ct. or App.

A t  the t r ia l before Day, J., a t L iverpool, there 
was no dispute as to  the facts, and the ques
tions o f law raised were reserved by his Lo rd - 
ship for fu rth e r consideration. The questions 
of law having been argued before h im , the learned 
judge gave judgm ent in  favour of the defen
dants.

The p la in tiffs  appealed.
Cohen, Q.O. and Barnes (0. Russell, Q.C. w ith  

them) fo r the p la in tiffs .— The question is w hether 
the p la in tiffs , who were the insurers of the 
Bhip and paid as fo r a to ta l loss, are en titled  
to  recover the am ount w h ich has been re 
covered by the  shipowner in  respect o f un 
earned fre igh t. N o fre ig h t was earned, and 
damages were recovered by the  defendant in  the 
A d m ira lty  Court against the wrongdoer in  
respect o f the loss of power to  earn fre igh t. 
The p la in tiffs  are en titled  tq  these damages. The 
fac t th a t the fre ig h t is insured is im m ateria l. 
[B rett, M .R.— Take the case o f the ship and 
fre ig h t both being insured. Then you say tha t 
the shipowner may go to  the A d m ira lty  C ourt 
and get damages in  respect of both heads o f loss, 
and hand a ll over to the insu re r of the ship and 
leave the insure r on the  fre ig h t ou t a ltogether.] 
Tes; because the insure r on the ship, who pays 
as fo r a to ta l loss, takes the ship w ith  a ll its  
incidents, and fre ig h t is incident to the ship :

P o tte r  v. R a n k in ,  2 Asp. M ar. Law Cas. 65 ; 29 
L. T . Rep. N .S . 142 ; L . Rep. 6 E . & I .  App. 83 ;

The N o r th  o f E n g la n d  In s u ra n c e  A s s o c ia t io n  v . 
A rm s tro n g , 3 M ar. Law Cas. O.S. 330; 21 L . T .  
Rep. N . S. 822 ; L . Rep. 5 Q.B. 81 ;

S im pson  v. Thom pson, 3 Asp. M ar. Law Cas. 567; 38 
L. T . Rep. N . S. 1 ; 3 App. Cas. 279 ;

C a s te lla in  v P res ton , 49 L . T . Rep. N .S . 119 ; 2 
Q. B. D iv. 380 ;

S te w a rt v. The Greenock M a r in e  In s u ra n c e  C om p a n y , 
2 H .  L . Cas. 159;

M o rr is o n  v. Parsons, 2 Taunt. 407 ;
Case v . D a v id s o n , 5 M . & S. 79;
R a n d a lv .  C ockran , 1 Ves. Sen. 98;
D a r r e l l  v. Tibbets, 42 L . T . Rep. N . S. 797 ; 5 

Q. B. D iv . 500.
Crompton, Q.C. and W. R . Kennedy fo r the 

defendants.— Unearned fre ig h t is not inc iden t to 
the ship; there is no au thority  fo r tha t proposition. 
The insurers on the ship are of course en titled  to  
the damages recovered in  respect o f the loss of the 
ship, bu t the fre ig h t is already insured and sub
je c t to the r ig h ts  of the underw riters on the 
fre igh t. To uphold the contention of the appel
lants would bo to make a contract o f insurance 
more than a mere contract o f indem nity . They 
cited :

H ic k ie  v. R od o ca na ch i, 4 H . & N. 455 ;
K e ith  v. B u rro w s , 3 Asp. M ar. Law Cas. 481 ; 37 

L . T . Rep. N . S. 291 ; 2 App. Cas. 636.

Cohen, Q.C. in  reply.
Brett, M .R .— In  th is  case the shipowner in 

sured his ship and also h is fre ig h t w ith  d iffe rent 
underw riters. The ship was damaged by co lli
sion ; and, in  respect o f tha t collision, the damage 
caused to the ship was so serious tha t she was 
abandoned to the underw riters on the ship, and the 
property in  the ship therefore passed to  the 
underw riters on the ship, who paid as fo r  a 
to ta l loss. Now, the ship was under charter. 
T ha t being so, the shipowner sues the owner 
of the co llid ing  ship in  the A d m ira lty  C ourt, 
in  respect o f the damage caused by the collision, 
W hat, then, does he sue h im  fo r?  F o r the(a) Reported by A. A . H o p k in s , Esq., Barrister-at-Law.
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in ju ry  he has suffered by the negligence o f the 
co llid ing  ship. W h a t has he suffered P H e has 
suffered the damage done to his ship and another 
loss beside, w h ich is th is— he had a contract 
o f charter-party, and, in  consequence of the co lli
sion, he has been deprived of the opportun ity  of 
m aking p ro fit by earning fre igh t. Now, the un
derw rite rs on the  ship, having paid for a to ta l loss, 
have sued the shipowner to  recover whatever the 
shipowner has recovered by way of salvage out 
o f his loss, and they claim  to  have everyth ing 
th a t the shipowner has recovered fro m  the owners 
o f the wrong doing vessel in  the A d m ira lty  Court. 
B u t they are on ly en titled  to w hat comes to  the 
shipowner as salvage in  respect of the loss of his 
ship. Therefore, the question arises, Is  the contract 
o f a ffre ightm ent, when i t  is in  some way saved out 
of the loss, to be regarded as a salvage on the  loss 
o f the ship P I f  i t  is, then, when the underw rite r 
on the ship pays as for a to ta l loss, i f  the contract 
of affre ightm ent is salvage, he is entitled  to  the 
contract, and therefore he m ig h t sue upon it. 
There is no au tho rity  fo r  any such proposition as 
tha t. I f  he m ig h t sue upon the contract o f a ffre igh t
ment, he m ig h t Bue fo r the breach of i t — this 
i t  is clear he cannot do. Therefore, i f  th is  case 
is p u t upon the doctrine of salvage, i t  is  p la in , I  
th in k , th a t the contract o f a ffre ightm ent does not 
pass to the underw riters on the ship.

B u t i t  is said, fu rthe r, tha t i t  does pass to  them  
because i t  is inc ident to  the ownership of the ship. 
Now, is th a t true  P is a contract o f affre ightm ent 
inc ident to the ownership of the ship p W hether or 
no t a certain ship is under a contract o f a ffre igh t
ment is a mere accident; th a t contract is  an inde
pendent contract of which the ship is no t the sub
ject-m atte r, and which is no pa rt of the ship and 
which iB, in  fact, w ho lly  independent of the ship. 
Therefore, i t  seems pla in  tha t such a contract is 
no t w ith in  the de fin ition o f an incident of owner
ship of the ship. The absence of the  contract of 
affre ightm ent does not d im in ish  the value o f the 
ship, nor does its  existence, as was pointed ou t by 
B ram w ell B. in  H ickie  v. Bodocanachi (ub i sup.), 
increase its  value. I t  is therefore a contract 
independent of the ship, a lthough i t  can on ly be 
perform ed by the ship. N ow , i f  au th o rity  be 
wanted upon the question of w hat is inc iden t to  the 
ship and passes w ith  i t  when the property  in  the ship 
passes, I  tu rn  to the judgm ent of Lo rd  Bram well, 
then B ram well, B., in  the case of H ickie  v. Bodo
canachi (ubi sup.). That learned judge there says: 
“  The case was very ab ly argued on both sides 
before us on the 4th M ay, when M r. B lackburn, 
fo r the defendant, claimed th a t benefit as a m atter 
of p rinc ipa l aB w e ll as o f au tho rity . H e said tha t 
a contract of insurance waB one of indem nity  ; 
th a t an insure r was in  the nature o f a surety, and 
en titled  to  the benfit o f a ll the securities the 
insured possessed. B u t, in  tru th , th is  argum ent 
te lls  against h im . The common insurance on a 
ship is in no way concerned w ith  the fre igh t in  
course of being earned. I t  is an insurance on the 
absolute value, not on tha t and the vessel’s adven
titio u s  advantages. I f  any question of the value 
o f the ship arose, the insured could no t include 
the fre ig h t as an item  in  the calculation, any more 
than he could the prospect of w inn ing  a wager 
th a t he had made, th a t she would a rrive  at her 
p o rt of destination. I t  is the goods, not the ship, 
which are increased in  value by the a rriva l o f the 
ship, o r ra the r th e ir a rriva l, and i f  they arrive

the fre ig h t is earned. B u t the m atte r needs no 
argnm ent ; i t  is  enough to  refer to  the practice of 
separate insurance on fre igh t,”  T ha t puts very 
clearly th a t by the practice of merchants the ship 
and her fre ig h t are two en tire ly  separate th ings. 
Then Bram well, B. goes on : “  I f ,  then, the loss of 
fre ig h t is no pa rt of the loss o f the ship, conse
quently the insure r of ship ought to have no benefit 
from  the earning o f fre ig h t unless he helps to  earn 
i t . ”  I  w ill deal w ith  th a t shortly. Then, at the end 
of his judgm ent, he says— “  On these grounds we 
are satisfied tha t the captain, in  such a case as the 
present, acts fo r the owners o f the ship, and 
not fo r the underw riters ; and tha t they are no t 
en titled  to  any benefit from  the fre ig h t acquired : 
th a t the underw riters may indeed, be en titled  to  
advantages attached to the ship, bu t not to  those 
a ris ing  from  contracts the fu lfilm e n t o f which can 
be, and is, detached from  the  ship.”  Now, the 
contract of affre ightm ent can be, and often is, 
detached from  the owner o f the sh ip ; fo r in 
stance, the shipowner m ay fu lf i l  i t  by  means 
o f another ship. That judgm ent wh ich I  have 
ju s t read seems a strong au tho rity  fo r  the  p ro 
position tha t a contract of affre ightm ent is no t 
inc ident to the ownership of the vessel.

A ga in , M r  Kennedy’s argum ent tends s trong ly  
in  the same direction. I f  the vessel is  insured 
by one set of underw riters and the fre ig h t 
is insured by another set, then whatever is 
salvage from  the loss of the  ship goes to  the 
underw riters of the ship, and whatever is sal
vage from  the loss of the  fre ig h t goes to  the  
underw riters of the fre igh t. How, then, are the 
damages which have been recovered in  th is  case 
from  the owners of the co llid ing  vessel made up ? 
They are made up o f damages given in  respect both 
o f the loss o f the ship and of the loss o f fre ig h t ; 
therefore one set o f damages ought to go to  one 
set o f underw riters and the other set to the other. 
I t  seems to  me to  be conclusive th a t the under
w rite rs  on the ship cannot recover what they here 
claim, because i t  seems clear tha t th is  recovery 
o f damages in  respect of the loss o f fre ig h t is 
no t a salvage which is a salvage ou t o f the loss 
of the ship. B u t i t  is said, and a great deal is 
founded on th is , tha t, where the ownership of the 
ship is transferred, e ither by sale or abandonment 
to underw riters a fte r the voyage has commenced, 
and where the goods which have been shipped on 
board o rig in a lly  are carried to  th e ir destination by 
the underw rite rs, the underw riters o r the vendee 
of the ship can sue the owners of the goods fo r 
fre ig h t. I t  seems to  me th a t is under a to ta lly  
d iffe ren t head of law. I t  is  the law  o f E ng land 
th a t goods having been carried to  th e ir  destina
tion , the owner of these goods cannot be allowed 
to  have the benefit of the carriage of the goods on 
board the ship w ith ou t paying fo r it .  To whom 
has he to  pay P He cannot be made to pay by the  
person w ith  whom he made the contract of car
riage, i f  tha t person has no t fu lfille d  it .  W hom , 
then, m ust he pay? H e m ust pay the per
son who is the owner of the ship at the m om ent 
when the payment becomes due— th a t is, the 
moment when the goods are delivered ; and, inas
much as th a t cannot be the fo rm er owner o f the  
ship, i t  m ust be the existing owner. B u t tha t does 
not seem to me a payment under the orig ina l 
con tract o f a ffre igh tm en t; i t  is  a paym ent fo r  
w o rk  t and labour done, which, where there has 
been an o rig ina l contract of a ffre igh tm ent, is
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in va ria b ly  taken by the tr ibu na l which trios  the 
question as the measure of the value of the work 
and labour done. I  th in k , therefore, the ju d g 
m ent g iven by Day, J. was r ig h t, and ough t to be 
affirmed.

Solicitors for the p la in tiffs , Fie ld , Roscoe, and 
Co., fo r B righ t, Bateson, and W arr, L iverpool.

Solicitors fo r the defendants, Gregory. Rowclijfe, 
and Co., for Stone, Fletcher, and H u ll,  L iverpool.

B a g g a l l a y , L .J .— A greeing as I  do w ith  the 
judgm ent of the  M aster o f the Rolls, I  w ill on ly 
say a few words as to the argum ent used by M r. 
Kennedy. Supposing th a t so much o f the amount 
as has been assessed by the reg is tra r and m er
chants had no t been paid over to the underw riters 
on fre igh t, i t  m ig h t then be considered tha t two 
parties are c la im ing, each by v ir tu e  of having 
paid sums of money in  respect of the ir insurance. 
TheD, says M r. Kennedy, on what grounds is the 
un de rw rite r on fre ig h t to  be deprived o f bis r ig h t 
to be recouped the sum which he has paid under 
h is contract of insurance ? To hold so would be 
in  d irect opposition to the reasoning in the ju d g 
ments in  the case of Castellain  v. Preston (ubi 
su/p.). None of the cases cited to us carry the 
p rinc ip le  to the extent which has been contended 
fo r  by the  appellants. The case of Simpson  v. 
Thomson (ub i sup.), w h ich was perhaps most 
re lied upon by the appellants, tu rned  upon the 
circumstances of the case and certain d icta  on ly 
could be re lied upon, because the actual decision 
was adverse to the claim  o f the  appellants.

L ind ley, L.J.— I  am of the same opinion. I t  
appears to  me th a t i t  lies upon the p la in tiffs  to 
show on what princip le  they are en titled  to the 
sum of money whioh was assessed in the A d m ira lty  
proceedings by way of compensation fo r loss of 
fre igh t. They p u t the case in  two ways. L e t us 
f irs t look at i t  as a question of contract, apart 
from  a ll questions o f ownership o f the vessel. 
Then i t  is obvious tha t an insurance on the ship 
and an insurance on the fre ig h t are two d iffe rent 
th ings, and th a t the ship does not include fre ig h t 
a t a ll. A n  insurer on ship is not liable fo r  the loss of 
fre igh t. How , then, is an underw rite r o f the ship 
entitled  to  anyth ing  received by the shipowner in  
respect o f the loss of his fre ig h t ? Looked at from  
th is  po in t of view, the argum ent o f M r. Kennedy 
is qu ite  unanswerable. Then i t  is said that, 
having regard to  the abandonment, the under
w r ite r  on the ship has become the owner, and, as 
suoh owner, is en titled, no t on ly  to the fre igh t, 
b u t also to  anyth ing  tha t the owner m ay get by 
way of compensation fo r the fre ig h t never having 
been earned. As regards tha t, I  agree w ith  w hat 
has been said by the M aster o f the Rolls, and I  
w i l l  on ly add th is  fu rth e r observation. A t  what 
tim e  does the insure r o f the ship become the 
owner ? Upon abandonment. A t  tha t tim e what 
has become o f the fre igh t ? The fre ig h t is already 
subject to  the r ig h ts  of other persons w ith  whom 
i t  has been insured. The argum ent is th a t the 
underw rite r on the ship is, because he is en titled  
to  the ship, also entitled to the fre ig h t, th row ing  
ou t of s igh t a ll the contracts to  which the fre igh t 
is already subject. I t  appears to  me th a t the 
insure r on the ship is, in  th is  po in t o f view, c la im 
in g  more than he can establish any r ig h t  t o ; for, 
on the  one hand, he is asking fo r the fre igh t, 
and, on the other, he is repud iating the claims of 
those who have already acquired a r ig h t to  the 
fre ig h t by reason of the policy on the fre ig h t as 
d istinguished from  the ship. I  am o f opin ion 
th a t the judgm ent below was r ig h t, and m ust be 
affirmed. Appeal dismissed.

Dec. 13,14, 15, 17,1883, and A p r il 9, 1884. 
(Before Brett, M .R  , Baggallay and Bowen, 

L.JJ.)
Svendsen v. W allace.

APPEAL PROM THE QUEEN’S BENCH D IV IS IO N .

General average— Perils of the sea— P utting  into  
p o rt to repair— Land ing cargo—Expenses o f  
reloading and leaving port.

Where a vessel laden w ith  cargo is compelled to put 
in to  po rt to repa ir an in ju ry  which is the subject 
o f p a rtic u la r average, the expense o f reloading 
the cargo, necessarily unloaded fo r  the purpose o f  
repa iring  the in ju ry  and expenses incurred fo r  
po rt charges, pilotage, and other charges sub
sequent to'reloading, are not chargeable to general 
average.

A  ship sprang a leak on a voyage, and was _ com
pelled to put in to port. In  order to repa ir the 
ship i t  was necessary to land the cargo. The 
repairs were executed, and the ship was reloaded 
and completed the voyage.

Held, by Brett, M .R. and Bowen, L .J . (Baggallay, 
L.J . dissenting), that the expenses incurred in  
respect o f reloading, port charges, pilotage, and 
other charges subsequent to reloading were not 
chargeable to general average, and therefore the 
shipowners were not entitled to recover contribu
tion fro m  the owners o f the cargo in  respect o f 
such expenses.

Judgment o f Lopes, J. reversed.
T his was an appeal by the defendants from the
judgm ent o f Lopes, J., whioh is reported ante 
p. 87; 48 L . T . Rep. N . S. 795; 11 Q. B. D iv .
616.

Dec. 13, 14, 15, and 17, 1 8 8 3 Webster, Q.C., 
Myburgh, Q.C. and Barnes fo r the defendants.

Charles Russell, Q.C., Cohen, Q.C., and W arr fo r 
the p la in tiffs .

The facts and arguments are fu l ly  stated in  the 
judgm ents.

Cur. adv. vult.

A p r i l 9, 1884.— The fo llow ing  judgm ents were 
de live red :

Brett, M .R .— 'This was an action b rough t by 
the p la in tiffs , owners o f a Norwegian Bhip, against 
the defendants, owners of cargo on board, to  
recover a general average con tribu tion  in  respect 
of expenses incurred. The facts stated to  have 
been proved in  evidence wers as follows : The 
cargo was shipped at Rangoon to  be carried to 
Liverpool. D u rin g  the voyage the ship, by reason 
o f tempest, sprang a dangerous le a k ; the captain, 
for the safety of ship and cargo, p u t in to  P o rt 
Louis, in  the M au ritius , to  repair. W hen in  po rt 
i t  was necessary7, in  order to repair the ship, bu t 
not otherwise necessary, th a t the cargo should be 
landed, and i t  was landed ; the cargo was ware
housed : the ship was repa ired; the cargo was 
re loaded; the ship was p ilo ted out to  sea; the 
ship arrived  safely a t L iverpool. Upon demand 
the defendants acceded to pay con tribu tion  ,in 

Reported by I1. B. Hutchins, Esq., Borrister-at-Law.



MAKITIME LAW CASES. 233

Ct . o r Ari>.] Svendsen v. W allace. [O t . of A pp.

respect o f the towage, pilotage, atid po rt dues 
inwards, and in  respect of the unloading o f the 
cargo, and adm itted th e ir  lia b ility  to pay the 
warehouse rent of the cargo, b u t refused to con
tr ib u te  towards the reloading o f the cargo, o r the 
pilotage o r po rt dues outwards. The item s in  dis
pute, therefore, in  the action were the items charg
in g  con tribu tion  in  respect of the reloading, and 
the pilotage and p o rt charges outwards. The case 
was tr ie d  before Lopes, J. w ithou t a ju ry , and the 
learned judge gave judgm ent in  favour o f the 
p la in tiffs  for a ll and each of the item s in  dispute, 
on the ground tha t the case was governed by the 
decision in  Atwood v. Sella r (4 Asp. M ar. Law 
Oas. 153; 41 L . T. R ep .N . S. 83; 4 Q. B. D iv . 342; 
affirmed, 4 Asp. M ar. Law Oas. 283; 42 L . T . Rep.
N . S. 644; 5 Q. B. D iv . 286), e ither as being 
d ire c tly  w ith in  the  decision in  tha t case, so as to 
b ind  th is  court now, or as being w ith in  the 
princip les on which tha t case was decided. I t  is 
to  be rem arked tha t in  th is  case the o rig ina l 
damage was caused by perils of the sea; tha t the 
f irs t  act o f sacrifice was the in c u rr in g  o f expenses 
in  tak in g  the ship and cargo in to  po rt for the 
safety o f both ship and ca rgo : th a t the unload
in g  o f the cargo was necessary in  order tha t the 
ship m ig h t be repaired, bu t not necessary on 
account o f any danger or damage to  be suffered, 
o r or any damage already incurred by the carg;o; 
th a t the warehousing was probably necessary fo r 
the safety o f the cargo; th a t the reloading and 
outward expenses were necessary fo r the purpose 
o f ca rry ing  the voyage to a successful term ina
tion.

I t  was contended before us on the p a rt of 
the p la in tiffs  tha t the case was com pletely bound 
by the decision in  Atwood v. S ella r (u b i sup.), 
because the p a ttin g  in to  p o rt to  repa ir in  th is  
case was a general average act, and a ll the subse
quent acts were the consequences of th a t act, 
ju s t as much as a ll the acts subsequent to cu ttin g  
away the mast were the consequences o f tha t act 
in  Atwood v. S ella r (ubi sup.). I t  was fu rth e r 
contended tha t i f  the case was no t absolutely 
bound as by the au tho rity  of, ye t i t  was w ith in  
the  princip les on w h ich the judgm ent in  Atwood 
v. Sellar (ubi sup.) was based. I t  was argued 
th a t there is no d is tinc tion  between the cases of a 
ship p u ttin g  in to  a po rt o f distress fo r the safety 
of both ship and cargo a fte r a damage in  itse lf a 
general average sacrifice, o r „ a fter a damage 
caused by perils  of the sea o r o ther accident; 
and tha t in  a ll cases a ll such item s as were in  
d ispute in  th is  action m ust follow the decision in  
Atwood v. Sellar. I t  was contended on behalf o f 
the defendants tha t none of the disputed items 
could en title  the p la in tiffs  to  a general average 
con tribu tion , because they were incurred in  order 
to  enable the  p la in tiffs  to earn th e ir  fre igh t, and 
were incurred when neither ship nor cargo was 
in  danger. I n  order to support the argum ent on 
the pa rt o f the p la in tiffs M r. Russell enun
ciated the fo llow ing proposition as govern ing a ll 
questions of general average expenditure. The 
proposition, he said, which is affirmed by the 
decision in  Atwood v. Sellar (ubi sup.) is, tha t a ll 
extraord inary expenses are to  be allowed as 
m atters fo r general average con tribu tion, which 
were reasonably incurred fo r the benefit and 
safety of the whole adventure, or were the rea
sonable and na tu ra l consequences and results 
fo llow ing  upon an act done in  view  of danger to

the whole adventure, and for the benefit of the 
whole adventure. I f  th is  is a true  proposi
tion, in  the sense in  w h ich  i t  was intended
by  M r. Russell th a t i t  should be accepted
by us, i t  rules the case in  favour o f the
p la in tiffs . I n  order to  determine whether we can 
adopt i t  in  tha t sense, i t  is  necessary to  critic ise  
i t  very carefully. I t  does no t speak of expenses 
incurred  m erely fo r safety or preservation, b u t 
fo r benefit and safety. I t  does not speak of safety 
o f ship and cargo, but o f safety of the whole 
adventure. I t  does not speak of the  expenses of 
an act o f sacrifice done fo r safety, or of expenses 
incurred fo r safety, bu t of expenses w hich were 
the reasonable and natura l consequences and 
results fo llow ing  upon an act done fo r safety. I f  
“  benefit ”  means the same as “ safety,”  the phrase 
in  which the word is used is tau to logous; i f  bene
f i t  means more than safety, we m ust determ ine 
whether any other benefit than that, of safety can 
be vouched in  order to sustain a cla im  for general 
average. I f  by “  the whole adventure ”  is  meant 
on ly “  ship, fre ig h t, and cargo,”  i t  is bu t an 
equivalent phrase fo r  “  ship, fre ig h t, and ca rgo ; ”  
bu t i f  more is meant, i f  i t  is  intended to  b rin g  in  a 
benefit to  “  the adventure o f ca rry ing  the goods to  
th e ir destination,”  we m ust determ ine whether 
such larger meaning can be recQgnised. W e m ust 
fu r th e r  determine whether the descrip tion of the 
expenses which may be b rough t in to  account is 
no t too expansive.

I t  was urged tha t even i f  the proposition is 
stated in  term s larger than have h ith e rto  been 
recognised in  E ng lish  law, ye t i t  ought now 
to be adopted in  order to b ring  the princip le  
o f E ng lish  law on the subject in to  consonance 
w ith  the laws of a ll o ther countries. B u t 
to th is  I  cannot agree. I t  is useless to inqu ire  
whether the law is, as stated, the same in  a ll 
European countries. F o r i f  i t  is, ye t no E ng lish  
oourt has any mission to  adapt the law of E ng land 
to  the laws o f other coun tries ; i t  has a u th o rity  
on ly  to declare what the law  o f E ng land is. A n d  
even i f  we could do what is suggested, I  should 
doubt the expediency of m aking the law o f the 
greatest commercial and m aritim e country in  the 
w o rld  bend to the law o f o ther countries where 
commercial operations are fa r less extensive, and 
where commercial adventure is far more tim id . 
As to  the cognate law of Am erica, i t  has been 
declared over and over again tha t the E ng lish  
and Am erican courts have diverged upon th is  
pa rticu la r head of law, the law o f general average. 
The question therefore m ust be, what is the law o f 
E ngland in  th is  matter. The govern ing p rinc ip le  
o r proposition, which has been adopted in  its  
term s by a succession of E ng lish  courts as the 
true  statement o f the govern ing princip le , is tha t 
which was stated by Lawrence, J. in  B irk le y  v. 
Presgrave (1 East, 220). I t  has been considered 
to  be one of the many happy expositions of m er
cantile law  made by tha t learned person, in  term s 
so broad and yet so accurate, as show th a t he was 
one of the greatest mercantile lawyers who has 
ever adorned ou r profession in  th is  country . H is  
proposition is thus expressed: “  A l l  loss w h ich 
arises in  consequence o f extraord inary sacrifices 
made o r expenses incurred fo r the preservation o f 
the ship and cargo come w ith in  general average, 
and m ust be borne proportionably by a ll who are 
interested.”  Th is proposition, read w ith  regard 
to  expenses, w ill read thus : A l l  loss w h ich arises
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in  consequence of extraord inary expenses incurred 
fo r  the preservation of the ship and cargo comes 
w ith in  general average. B u t the loss which arises 
from  an expense is the expense itself. Therefore 
we m ust read thus : E very  expense incurred for 
the preservation o f the ship and cargo comes 
w ith in  general average. A p p ly in g  th is  ru le  in  its  
ord inary sense to  each item  successively claimed 
as an item  of expenditure in  respect o f w h ich  a 
general average con tribu tion  in  any given case is 
due, the question m ust be : “  Was th is  item  o f expen
d itu re , at the moment i t  was incurred, incurred  fo r 
the safety of both the ship and cargo ? The word 
“  benefit ”  is  not used by Lawrence, J., b u t i t  is 
used by L o rd  Kenyon in  the same case. He 
says, “  fo r  the benefit of the whole concern.”  
B u t the word “  benefit,”  thus used by h im  w ith  
regard to the same facts in  the same case in  a 
judgm en t agreeing w ith  the judgm ent o f Law 
rence, J. s it t in g  by his side, m ust have been 
intended to  mean the same as the word “  preser
vation ”  used by th a t learned judge. The words 
have been usually used as equivalent. Thus, 
M r. A rnou ld , in  s ta ting  the defin ition o f a general 
average loss, says : “  A  general average loss may 
be defined to  be a loss aris ing out of extraord inary 
sacrifices made, or extraord inary expenses incurred 
fo r the jo in t  ‘ benefit ’ o f ship and cargo.”  A nd  
fo r his au thority  he cites : “  per Lawrence, J. in  
BirTcley v. Presgrave ”  (ub i sup.), where the word 
used is “  preservation.”  I n  almost the next 
sentence, A rno u ld  says : “  I n  order to  en title  
the pa rty  sustaining such loss to  a general 
average con tribu tion , i t  m ust appear to  have been 
incurred w ith  a view to the general safety of the 
whole adventure, i.e., o f the ship, cargo, and 
fre ig h t.”  I t  is obvious on reading A rnou ld  tha t 
he constantly uses the  words as equivalent. A n d  
so have m any judges from  tim e to time. M r. 
Bussell used the word “ benefit ”  in  his argum ent 
as having in  his proposition a la rger meaning 
than “ sa fe ty ”  o r “ preservation,”  and therefore 
h is  proposition is in  th is  respect intended to  be, 
and is la rger than the proposition o f Lawrence, J. 
A ga in  Lawrence, J. says, “ fo r  preservation o f 
‘ ship and cargo ; ’ ”  b u t M r. Russell says, “  for 
the whole adventure.”  L o rd  Kenyon speaks of 
“  the whole concern.”  A rno u ld  speaks o f “  the 
whole adventure, i.e., of the Bhip, cargo, and 
fre ig h t,”  thus g iv in g  his own equivalent. The 
po in t was d is tin c tly  argued in  Job v. Langton  
(6 E. &  B. 779). M r. M ellish  says : “  I t  is con
tended on the other side, th a t a ll extraord inary 
expenses incurred fo r the preservation o f the 
whole m aritim e adventure, th a t is, fo r b rin g in g  
the ship and goods safely to  th e ir  destination, 
are general average. That is too wide a propo
s ition .”  M r. B lackburn argues : “  The p rim a ry  
ob ject is the a rriva l o f the  ship w ith  her cargo at 
her destination. O rd inary acts done to  bring  
th is  about are done by the shipowner as part o f 
his du ty  ; b u t extraordinary acts done fo r th is  
object g ive rise to  general average.”  L o rd  Camp
bell, dealing w ith  th is  contention, says : “  M r. 
B lackbu rn ’s position, th a t the end in  view of 
every m aritim e adventure being the a rriva l of the 
ship w ith  her cargo a t her destination, ex tra 
o rd inary  acts done to  effectuate th is  g ive rise to  
general average, would ju s t ify  h im  in  contending 
th a t these expenses do not constitute pa rticu la r 
average ; bu t un fortuna te ly  fo r h im  the expenses 
incurred in  repa iring  the ship would according

to  th is  reasoning equally be general average.”  
I n  tha t case, therefore, the po in t being d is tin c tly  
raised, i t  waB determ ined th a t the ubb of the 
phrase fo r the benefit of “  the whole adventure,”  
w ith  the meaning given to i t  as used in  his own 
proposition by M r. Russell in  his argum ent, in  
th is  case, is contrary to  the law o f England. 
Here again, therefore, the proposition of M r. 
Russell is too large. A ga in  Lawrence, J. speaks 
o f every expense incurred fo r the safety of the 
Bhip and cargo, meaning, as I  have said, tha t the 
question as to each separate item  claimed m ust 
b e : was th is  item  of expenditure, at the m oment 
i t  was incurred, incu rred  for the safety o f both 
ship and cargo P B u t M r. Russell says a ll extra
ord inary expenses which were reasonably incurred 
fo r the benefit and safety o f the whole adventure, 
or were the reasonable and na tu ra l consequences 
and results fo llow ing upon an act done in  view  of 
danger, &c. The question under th is as to  an 
item  would be, was th is  item  of expenditure a 
reasonable and natura l resu lt in  the ord inary course 
of business fo llow ing upon some other act of 
sacrifice, or some other act of expenditure P The 
difference is, th a t under the ru le  of Lawrence, J. 
no act or item  o f expenditure could be allowed 
w h ich  was no t itse lf d irec tly  done or incurred fo r 
the preservation o f the ship and ca rg o ; whereas 
under M r. Russell’s ru le  an expenditure would be 
allowed, which its e lf was not incurred fo r the 
preservation o f the ship and cargo, i f  in  the usual 
and na tura l course of business i t  would be in 
curred after some act of sacrifice done o r some 
other act of expenditure incurred, w hich act was 
done or which other expenditure was incurred, 
d irec tly  fo r the safety o f ship and cargo.

I t  is obvious tha t the proposition of M r. Russell 
is la rge r than the ru le  o f Lawrence, J. B u t i f  the 
proposition o f Lawrence, J. is the true  and 
acoepted law of England, as I  th in k  i t  is, no court 
now existing has power to a lte r tha t p rinc ip le  
while i t  is the law. W e m ust reject the proposition 
suggested in  argum ent, and abide by  the p ro 
position decided in  judgm ents. W e have to  
apply the ru le  as stated by Lawrence, J. to  the 
case o f a ship p u ttin g  in to  a po rt of distress fo r 
repairs in  consequence o f damage done by 
sea perils. I f  there is danger to the preservation 
of both ship and cargo from  destruction, i f  the 
ship remains at sea, the act of p u ttin g  in to  po rt 
to  repair is an extraord inary act which may w e ll 
be called a general average act. I f  in  order to 
do tha t act, an expenditure is reasonably incurred, 
th a t expenditure is a general average expendi
ture. I f  in  order to do tha t act, towage, pilotage, 
or inward dues m ust be paid, those expenditures 
are a ll and each general average expenditures. 
W hen the ship is in  the po rt of distress fo r  repair, 
other acts are often done, and other expenditures 
are often incurred, which m ust each be considered. 
Each of these m ust be considered as i f  i t  were the 
sole act or expenditure, and also whether i t  may be 
treated as a part o f another act or expenditure. 
W hen the ship is in  the po rt of distress, i t  often 
happens tha t the cargo is unloaded and ware
housed or otherwise protected, and i f  necessary 
m an ipu la ted ; the ship is repaired, the cargo is 
reloaded, the ship is taken out to sea and proceeds 
on her voyage. W hen the ship and cargo are in  
the  po rt, bo th m ay s t i l l  be in  danger of destruc
tion , o r the ship alone, o r the cargo alone. I f  
bo th ship and cargo are in  danger, i t  is  impossible



MARITIME LAW CASES. 235

Ct. o r A p r.] Svendsen v. W allace. [C t . op A fp.

to  conceive, as a fact, th a t anyth ing w h ich can 
substantia lly  be called repairs can be done to the 
ship w h ils t the cargo is in  her. The cargo m ust 
then be landed fo r the safety of both. B u t the 
ship alone may be in  danger, as fo r instance, of 
breaking her back on a fa lling  tide  i f  the cargo 
be le ft in  her, though the cargo, fro m  its  nature, 
would no t be in  danger. I n  such a case the cargo 
m ust be landed solely fo r  the safety of the ship. 
The cargo alone m ay be in  danger, as i f  the in ju red  
ship be on tho  ground and safe, bu t the cargo 
be perishable i f  w e tted ; then the cargo m ust be 
landed, bu t solely fo r the safety of the cargo. 
O r i t  may be necessary to  land the cargo, though 
neither i t  nor the ship be in  immediate danger, or 
though the ship only be in  danger, because the 
in ju ry  to the ship cannot be repaired w ith ou t the 
rem oval o f the cargo. In  the f irs t case the cost 
of un loading, trea ting  the unloading as w ith in  
itse lf the sole act done, is clearly a general average 
expenditure. I n  the second, th ird , and fou rth  
caseB the expenditure, treated as i f  i t  were the 
cost of the sole act done, cannot be a general 
average expenditure. B u t we m ust consider 
whether any o f the three can be treated as pa rt of 
another act which is a general average act. The 
on ly  act to  which they can be referred is the 
act o f going in to  po rt to repair. In  the second 
and th ird  cases which arise, whether the repairs 
to  the ship could o r could not be done as a m atter 
of carpentering w ith ou t the cargo being removed, 
i t  cannot be tru ly  said tha t the land ing o f the 
cargo is a pa rt o f the act o f go ing in to  po rt to 
repair. In  the fo u rth  case, i f  you take the act of 
sacrifice to  be not m erely the going in to  port, but 
the go ing in to  po rt to repair, and i f  the one act 
bo the go ing in  to  repair, and the repair cannot 
be done w ith ou t the  land ing o f the cargo, which 
is the hypothesis, then the land ing of the cargo 
is a part of the act o f go ing in to  po rt to repair. 
I t  is a pa rt o f the act which is done in  order to 
p u t the ship in to  suoh a position th a t she can be 
repaired, w h ich  is the real meaning o f the col
loqu ia l m aritim e phrase “  going in  to repair.”  
The expression, then, is go ing in  fo r repairs. 
The rea l accurate meaning is going in  to be re 
paired, o r go ing in  so as to be in  a position which 
w i l l  enable her to  be repaired. The land ing o f the 
cargo in  such a case is upon the hypothesis so neces
sary a p a rt of the act o f tak in g  the ship in to  po rt 
so as to  be in  a position to be repaired, tha t such 
act cannot be said to  be usefully completed u n til 
the cargo is landed. This fou rth  case has always 
been treated as i f  the going in to  po rt to repair 
were one act, and as i f  tha t were the one act of 
sacrifice. The cost of unloading has consequently 
in  such case always been allowed as a general 
average expenditure. Treated in  th is  way, which 
seems to be a not unreasonable way o f trea ting  
the case as m atter of business, the allowance of 
the item  is no t against the princ ip le  o f law, and 
therefore is r ig h t ly  allowed. W hen the cargo is 
landed, i t  m ay o r may not, according to its  own 
nature, or the circumstances o f the loca lity, 
require to  be warehoused o r otherwise protected. 
I t  may, in  consequence of pa rtia l damage already 
suffered, o r from  its  own nature, require  fo r its  
own safety to be manipulated, as, fo r instance, to 
be unpacked o r d r ie d ; bu t such acts cannot 
possibly be necessary fo r  the safety or preserva
t io n  o f the ship. She is a t tha t moment safe or 
unsafe. B u t these acts cannot con tribu te  in  any

way to  her safety i f  she is unsafe. They cannot 
be said to be a pa rt of the act o f go ing in to  p o rt 
to  repair, they have no reference to the act of 
repairing, o r o f p u ttin g  the ship in to  a position 
in  w h ich she can be repaired. They are therefore 
no t w ith in  the princip le. The repa iring  of the 
ship has no th ing to do w ith  the safety o f the 
cargo. I t  is  done in  respect o f the ship alone. The  
reloading of the cargo and the outward expenses 
are expenses o f acts done when both ship and 
cargo are safe from  ex is ting  danger, and are 
therefore not w ith in  the rule. They cannot be 
said to  be a pa rt o f the act o f p lacing the ship in  a 
position to  be repaired.

Unless, therefore, we are bound by au thority  
to  ho ld otherwise, I  am o f opin ion tha t, according 
to the  law of England, when a ship is obliged, 
fo r  the safety of ship and cargo, to go in to  
and goes in to  a p o rt of distress in  order to 
repa ir damage done by sea-peril, the expenses o f 
go ing in to  the po rt are general average expenses; 
th a t i f  i t  is necessary fo r the safety of both Rhip and 
cargo to unload the cargo, o r i f  i t  is necessary to  
unload the cargo in  order to repair the ship, 
though i t  is  no t necessary fo r the safety of the 
cargo, the expense o f unloading the cargo is a 
general average expense ; bu t i f  the unloading o f 
the cargo is Dot for e ither o f these causes the 
expense o f un loading is no t a general average 
expense. I  am of opinion, in  the same way and 
in  the same case, tha t the expense of warehousing, 
guard ing , o r m an ipu la ting  the cargo, of repa iring  
the ship, o f reloading the cargo, o f tak in g  the  
ship out o f po rt, o f the  charges o f go ing ou t o f 
po rt, are no t general average expenses. I t  is said, 
however, th a t we are bound by the decision o f the 
C ourt of Appeal in  Atwood v. Sellar (ubi sup.), o r  
tha t we ough t to decide th is  case according to the 
princip les on w h ich tha t case was decided. A nd  
i f  w ith in  o rd inary  rules tha t case binds us, I  w ill 
no t hesitate to  obey it ,  though w ith  deference I  
could not have agreed w ith  it .  In  th a t case the 
vessel was obliged to  p u t in to  po rt in  order to  
repair the loss of a mast cut away in  severe 
weather, in  order then to save the ship and cargo 
from  im m ediate danger. “  The question,”  says the 
judgm ent, “ is whether in  the case o f a vessel 
go ing in to  p o rt in  consequence ot an in ju ry  which 
is its e lf the subject of general average, the 
expenses o f warehousing and reloading goods 
necessarily unloaded for the purpose o f repa iring  
the in ju ry , and expenses incurred fo r pilotage 
and o ther charges on the vessel leaving the 
po rt, are the subject o f general average also 
(5 Q. B. D iv . 288). “ W e have, therefore, i t  
is afterwards said at page 294, ‘ the law,
as la id  down by the court3 for a considerable 
po rtion  of the period over which the practice o f 
average adjusters stated in  the special case 
extends, runn ing  counter to  th a t practice by 
recognising, as regards port of refuge expenses, 
a d is tinc tion  between cases where a ship puts in to  
a po rt of distress fo r repa ir of damage caused by a 
vo lun ta ry  sacrifice, and cases where i t  puts in  for 
repa ir o f damage caused by p e ril o f the seas.”  “  I t  
is not necessary,”  i t  is said at p. 297, “ fo r us to 
decide in  the present case whether H a ll v. Janson 
(4 E . &. B. 500; 24 L . J. 97, Q. B.) was r ig h t ly  
decided, and whether the expenses in  dispute in  
the present case would properly  belong to  general 
average i f  the o rig ina l cause of damage to  the 
ship had on ly been a cause belonging to pa rticu la r
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average.”  A fte r  these quotations i t  is impossible, 
in  m y opinion, to  say tha t the decision in  th a t 
case binds us by a u th o rity  in  th is  case. The 
C ourt expressly stated th a t i t  d id  not decide what 
would be the law applicable to  a case like  the pre
sent. I  purposely abstain fro m  en tering  in to  a ll 
the observations made in  the judgm ents of 
Cockburn, C.J., in  4 Q. B. D iv ., and Thesiger, 
L .J ., in  5 Q. B. D iv. I  do not th in k  th a t the real 
ground o f the decision in  Atwood v. S ella r (ub i 
sup.) in  the C ourt o f Appeal was tha t a ll the acts 
done in  a po rt of distress are one continued act. 
W hat is the one act ? B y  w hat name can i t  be 
expressed? W arehousing the cargo, reloading 
it ,  going ou t o f port, cannot be said to be parts of 
the  act o f ta k in g  the ship in to  port in  order to 
enable her to be repaired. Reloading the cargo 
and tak ing  the ship ou t o f port, when the ship is 
repaired, cannot be parts of the act o f repa iring  
the ship. The rea l ground of the decision was, I  
th in k , tha t where the p u ttin g  in to  po rt fo r  repairs 
is the necessary consequence of a previous general 
average sacrifice, the law of Eng land is as elastic 
in  respect o f the subsequent acts done and 
expenses incurred in  the po rt as the Am erican 
and other laws are stated to  be in  a ll cases of a 
ship necessarily p u ttin g  in to  a po rt of distress to 
repair. A nd  fo r th a t proposition there were 
before the decision in  Atwood v. Sella r (ubi sup.) 
m any weighty d icta by E ng lish  authors of autho
r i t y  and E ng lish  judges; bu t a ll which dicta 
drew a d is tinc tion  between the go ing in to  a po rt 
o f distress in  consequence o f a vo lun ta ry  sacrifice, 
and of p u ttin g  in to  port in  consequence of a par
ticu la r average damage. I  adopt tha t d istinction, 
because I  do not; th in k  tha t we are bound in  the 
present case by the decision in  Atwood v. Sellar 
(ub i sup.), and the proprie ty  o f tha t decision w ith  
reference to the facts on which i t  was decided, we 
are not at lib e rty  to question. I  have care fu lly 
examined a ll the cases cited to  us. I  do not th in k  
th a t any of them  are decisive o f the case before 
us. I  therefore th in k  i t  useless to enter, in  th is 
judgm ent, in to  a m inute discussion o f them. I  
have looked carefu lly in to  valuable books w ritten  
by  great average staters, bu t cannot accept the ir 
views on e ither side as au thority . N o  one can 
study the law successfully w ithou t reading them. 
N o one can give judgm ent w ithou t re fe rr in g  to 
them  for valuable aid, but they m ust not ru le  the 
decisions of courts as by au thority . The only 
fu rth e r reference I  th in k  i t  useful to make to 
form er cases is, tha t in  m y opinion the decisions 
in  D a Costa v. Newnham  (2 Term  Rep. 407) and 
M oran  v. Jones (7 E . &  B . 523) cannot be sup
ported. I  am of opin ion tha t the appeal should 
be allowed, and tha t judgm ent should be entered 
fo r the defendants.

Baggallay, L .J .— I  have had an opportun ity  
of perusing and considering the ju dg m en t which 
has ju s t been delivered by the Master o f the 
Rolls, and also tha t which w ill presently be de
livered by Bowen, L .J., and I  regre t tha t I  am 
unable to agree w ith  them in  th in k in g  tha t th is 
appeal should be allowed. I  reg re t i t  because I  
th in k  b  very  undesirable th a t so im portan t a 
princ ip le  as tha t which w ill be affirmed by th e ir 
judgm ents should have any doubt th row n upon 
its  soundness by reason o f any dissent on m y 
pa rt from  the views expressed by them. I  am 
very sensible th a t in  saying th is  I  am a ttr ib u tin g  
too much im portance to my own views upon

a subject w ith  which they are much more 
fa m ilia r than I  a m ; but, having been a pa rty  
to  the judgm ent delivered by Thesiger, L .J . in  
Atwood v. Sellar (4 Asp. M ar. Law  Cas., 283 : 
42! L . T. Rep. 1ST. S. 644; 5 Q. B. D iv . 286), 
which was the subject of much consideration 
by the judges on whose behalf i t  was delivered, 
and having, since the arguments on th is  appeal 
were concluded, care fu lly reconsidered th a t ju d g 
ment, I  feel bound to express the opinion at 
which I  have arrived, and to state concisely 
the reasons by which I  have been influenced 
in  fo rm ing  tha t opinion. In  doing so I  pro
pose, in  the firs t place, to compare the circum - 
stances under which the decision in  Atwood v. 
Sella r (ub i sup.) was arrived a t w ith  those w ith  
wh ich we have to deal on the present appeal. 
F o r conciseness and convenience o f comparison I  
w il l refer to the ships as A. and B., and w il l  deal 
w ith  them as having encountered the same storm  
and as having sought the same po rt o f refuge. 
The circumstances may be then stated as follows : 
i  wo ships, A. and B., each on a voyage from  a 
fo re ign po rt to L iverpool, and having a valuable 
cargo on board, encountered a v io len t storm  ; the 
master of A., to avoid a more serious in ju ry , cut 
away one of his m asts; B. sprung a dangerous 
leak ; both, fo r the safety o f ship and cargo, pu t 
in to  a po rt of refuge to repa ir the in ju ries  they 
had susta ined; to  effect such repairs and to 
enable the ships to prosecute th e ir respective 
voyages, i t  became necessary in  the case of each 
ship to  discharge the whole or a portion o f her 
cargo; in  addition to the po rt dues and other 
expenses incident to her entering the port, fu rth e r 
expenses were incurred  in  respect of each ship in  
unloading, warehousing, and reloading her cargo 
w h ils t she remained in  port, and fo r pilotage and 
other charges on leaving the po rt to prosecute 
her voyage. The on ly difference between the 
circumstances of A. and those o f B. was in  the 
nature or character of the in ju ry  which occa
sioned her p u ttin g  in to  port. The c u ttin g  away 
of one of the masts of A. was the subject of 
general average; in  other words, her p u ttin g  
in to  the po rt of refuge was occasioned by a 
general average sacrifice ; w h ils t the p u ttin g  in to  
po rt of B. was occasioned by her spring ing a 
dangerous leak, which was a pa rticu lar average 
loss. B u t in  each case the p u ttin g  in to  po rt fo r 
the safety o f the ship and cargo was an act o f 
sacrifice, g iv in g  rise to  claims fo r general average 
con tribu tion . In  the case of A. th is  act o f sacri
fice followed, or was a continuation of, the o rig ina l 
act of sacrifice, w h ils t in  the case of B. i t  was 
itse lf the o rig ina l act of sacrifice; in  each case 
the proxim ate cause o f the extraord inary expenses 
incurred was the p u ttin g  in to  the p o rt of refuge. 
I t  i t  had been le ft to average adjusters, previously 
to the decision in  Atwood v. Sellar (ub i sup.), to 
ad just the losses in  respect of the expenses in 
curred by the tw o ships, they would, in  accord
ance w ith  a practice of many years’ duration, 
have dealt w ith  them  as follows : In  respect o f 
each ship they would have treated the expenses 
incurred in  entering the po rt and of d ischarging 
the cargo as general average, those incurred in  
warehousing the cargo as pa rticu la r average on 
the cargo, aud the pilotage and other charges in 
cidenta l to leaving the port as pa rticu la r average 
on fre ig h t; the fact tha t in  the case of A . the 
p u ttin g  in to  po rt was occasioned by a general
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average sacrifice, w h ils t in  the case of B. i t  was 
occasioned by a pa rticu lar average loss, would 
in  no way have affected the ad justm ent of the 
losses incurred by reason of the p u ttin g  in to 
p o r t ; and properly so, i f  I  am correct in  
the view which I  have expressed, th a t in  
each case the pu tting  in to  po rt was an act 
o f sacrifice and the foundation of a c la im  fo r 
general average con tribu tion . T ha t the prac
tice o f the average adjusters was based upon 
the princip le tha t the p u ttin g  in to  po rt to re f it  is 
in  itse lf an act o f sacrifice, is evidenced by the ir 
trea tin g  the expenses incidental to  entering the 
po rt of refuge and of d ischarging the cargo as 
the subject of general average con tribu tion  ; upon 
no other princ ip le  could the practice be supported. 
B u t the decision in  Atwood v. Sella r [ub i sup.) 
established that, w h ils t the practice o f the average 
adjustors was in  accordance w ith  legal principles, 
so far as i t  treated the expenses o f entering the 
p o rt of refuge and of d ischarging the cargo as 
the subject of general average contribu tion, i t  
was erroneous in  the case of A. in  lim it in g  the 
expenses, which were the subject of general 
average contribu tion, to those last-mentioned, and 
th a t the expenses of warehousing and reloading 
the cargo and those incidental to leaving the  port 
were equally the subject o f general average con
tribu tion . B u t if ,  in  the case of A., the expenses 
of warehousing and reloading the cargo, and of 
leaving the po rt were properly  held to be the 
subject of general average contribu tion, I  am 
unable to suggest any reason satisfactory to 
myself, why the like  princ ip le  should no t be 
applied in  the case o f B . ; in  tha t case the 
expenses o f unloading, warehousing, and reload
in g  of the cargo and the com ing out of po rt were 
as consequent upon the p u ttin g  in to  port as they 
were in  the case o f A . ; i f  they ough t not to  be 
treated as the  subject o f general average con tri
bu tion in  the  case o f B. they ought not, according 
to the view  which I  take o f the circumstances of 
the  two cases, to have been so treated in  the case 
of A.

I t  has been pressed upon us in  argum ent th a t 
in  the judgm ent which was delivered in  Atwood v. 
Sellar (ubi sup.) care was taken to avoid in tim a tin g  
any opinion as to how a case s im ila r to  tha t now 
under consideration should be dealt w ith . I  can
no t assent to th is  view of the scope of the ju d g 
m ent ; i t  is doubtless true tha t i t  was not intended 
to  express any decided opin ion upon the question 
referred to, bu t a ttention is d is tin c tly  directed (see
5 Q. B. D iv . p. 289) to the case o f a ship which 
has been damaged by perils of the sea, and has 
subsequently pu t in to  a po rt o f refuge, and a dis
tinc tion  as regards any claim  to general average 
con tribu tion  is drawn between a case in  which the 
goods are unshipped and in  safety, and the 
common danger consequently a t an end, before 
the ship puts in to  port, and one in  which the 
goods are not unshipped u n til a fte r the ship has 
pu t in to  port, and in  which there is consequently 
a common danger at the tim e when the ship put 
in to  port. A n d  s im ila r views are indicated in  the 
comments upon the case o f Job v. Langton  (6 E .
6  B. 779). F o r the reasons which I  have thus 
concisely stated, I  am of opin ion tha t Lopes, J. 
a rrived at a correct conclusion, and tha t the 
appeal should be dismissed.

B o w e n , L .J .— This case raises the im portan t 
question whether certain po rt of refuge expenses
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incurred by a vessel which, in  consequence of a 
pa rticu la r average loss, has p u t in to  po rt to  repair, 
are properly a subject of general average c o n tri
bution. The p la in tiffs  are the shipowners and 
the defendants the owners of cargo. The vessel, 
in  her voyage from  Rangoon to L iverpoo l, met 
w ith  heavy weather and sprang a dangerous leak. 
The captain, fo r  the sake of the preservation of 
ship and cargo, took refuge in  the M au ritius , and 
was there compelled, in  order to prosecute his 
voyage, to execute certain repairs upon the ship. 
In  order to enable such repairs to be made the 
cargo was landed, warehoused, and reloaded, after 
which the vessel sailed fo r Liverpool. The 
expenses o f unloading cargo have been accepted 
by the defendants as the subject of general 
average contribu tion, and the defendants have 
adm itted th e ir  lia b ility  to pay the whole storage 
or warehouse rent of the cargo. The action was 
brought to  recover general average con tribu tion  
from  the cargo in  respect of its  reloading, and 
po rt charges, pilotage, and other claims subse
quent to  the reloading. The cause was tr ied  
before Lopes, J., who held tha t the p la in 
tiffs  were en titled  on a ll the  ̂item s in
question to succeed, and th is  appeal is  b rought 
from  his judgm ent in  th e ir  favour. I t  is 
essential at the outset to bear in  m ind tw o  
things, the nature of every general average sacri
fice, and the object of every general average 
contribu tion. A  general average sacrifice is an 
extraord inary sacrifice vo lu n ta rily  made in  the 
hour o f p e ril fo r the common preservation o f ship 
and cargo. There is no difference in  princ ip le  
between a mast vo lun ta rily  cut away, an extra
ord inary expenditure vo lun ta rily  incurred, and 
extraordinary loss of tim e and labour vo lun ta rily  
accepted, provided th a t in  each case the sacrifice 
is made fo r the common safety in  a tim e of 
danger. N ex t as to  the object o f general average 
contribu tion. I t  is to  indem nify the person 
m aking the general average sacrifice against so 
much of the loss caused d irec tly  thereby as does 
not fa ll to  his own proportionate share. Th is pro  
ra ta  indem nity  .w ill not be complete w ithou t in 
clud ing in  the calculation expenses which, though 
not themselves w ith in  the defin ition o f vo lun ta ry  
sacrifice, nevertheless are d irec tly  caused by a 
vo lun ta ry  sacrifice, and m ust therefore be re
couped i f  the loss which the sacrifice causes is to 
be borne pro rata. “  A l l  loss,”  says Lawrence, J., 
in  the case o f B irh ley  v. Presgrave (1 East, 228), 
“  which arises in  consequence of extraordinary 
sacrifices made or expenses incurred fo r the pre
servation of the ship and cargo comes w ith in  
general average, and m ust be borne proportion
ate ly  by a ll who are interested.”  The question 
whether extraordinary expenditure a fte r the en try  
in to  a po rt of refuge is r ig h t ly  chargeable to  
general average, necessarily depends on the c ir 
cumstances of each case. Each item  o f expendi
tu re  whioh is challenged m ust be considered on 
its  own m erits  w ith  reference to two tests. The 
f irs t tes t is whether such item  itse lf fu lfils , as 
against some or a ll o f the interests to  be con
sidered, the de fin ition  of a general average sacri
fice; the second is whether such item , though not 
itse lf a general average sacrifice, is nevertheless 
an expenditure caused o r rendered necessary by 
one. N o supposed conveniences of calculation 
and no practice o f average adjusters can ju s tify  
tak in g  one man’s money to pay what by  law is
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another man’s in d iv idu a l loss. I t  has, however, 
been urged by the  respondents’ counsel tha t a 
more libe ra l view  ought to  be taken o f the p r in 
ciples tha t regulate general average : and in  pa r
t ic u la r w ith  regard to  po rt o f refuge expenses.
I t  is not necessary, i t  has been argued, tha t the 
expenditure o r sacrifice should have been made 
fo r the common safety of ship and cargo, i f  i t  is 
made fo r the benefit o f both, and m  order to 
enable the vessel to b r in g  her voyage and the 
common adventure to a successful issue. This 
doctrine has been advocated by various w rite rs , 
and has engrafted itse lf upon the law  of more 
than one foreign country ; b u t whatever its  theo
re tica l value, i t  is  no t the law o f Eng land (see 
H a rrison  v. B ank o f Austra lasia, 1 Asp. M ar. 
Law  Cas. 198; 25 L . T . Rep. N . S. 944; L . Rep.
7 Ex. 39). Exceptional cases, such as those 
suggested in  the -judgments delivered in  Job v. 
Langton  (27 L . T . Rep. O. _S. 218 ; 6 E . &  B. 779) 
and Walthew  v. M avro jan i (22 L . T. Rep. N . S. 
310 ; 3 M ar. Law  Cas. O. S. 382 ; L . Rep. 5 Ex. 
116), may be im agined in  which the safety of the 
ship and cargo, and the safety of the common 
commercial enterprise would be almost convertib le 
term s, and w ith  reference to  such cases i t  is 
possible to conceive tha t expenses a fte r the 
ship and cargo were in  safety from  the sea, 
m ig h t, on the ground of a physical danger 
common to  both, be brought in to  general 
average. B u t (exceptional cases apart) i t  is no t 
sufficient, according to  E ng lish  law, tha t an ex
pend iture should have been made to benefit both 
cargo-owner and shipowner. The idea of a 
common commercial adventure as d istinguished 
from  the crite rion  of common safety from  the 
sea, would lead to  the inclusion in  general 
average of, at a ll events, tem porary repairs o f the 
ship caused by particu lar average loss, and would 
enable the shipowner to  complete his pa rt o f the 
contract of a ffre igh tm ent by means of a money 
con tribu tion  levied perforce upon the cargo owner. 
The chief E ng lish case o f note in  which language 
occurs tha t seems at f irs t  s igh t to  favour the 
notion th a t a common adventure is the true  
criterion, is H a ll v. Janson (4 E. &  C. 500; 24 
L . J. 97, Q. B.), where i t  was held tha t the unload
in g  and reloading o f cargo, fo r the sake of effect
in g  repairs upon the ship, m ig h t give rise to a 
lia b ility  to  con tribu tion  on the pa rt of fre igh t. 
Since fre ig h t perishes i f  the voyage is frustra ted, 
i t  may no t have been unreasonable to  hold th a t 
fre ig h t ought to con tribu te  to  the expenses in 
curred in  unloading and reloading a cargo, the 
unloading of which is solely undertaken fo r the 
sake of repa iring  the ship. This lim ited  proposi
tion , w ith  which alone H a ll v. Janson (ub i sup.), 
was concerned, by no means warrants the conclu
sion tha t the cargo ought in  tu rn  to  contribute 
whenever any expenditure is incurred, not of 
saving the vessel and its  contents, b u t m erely for 
the  sake o f prosecuting the voyage. In  the sub
sequent case o f Walthew  v. M avro jan i (ub i sup.), 
the E ng lish  doctrine has been restated and ex
plained, and the language o f the court in  H arrison  
v. B ank o f Austra lasia if*bi sup.) is to the same 
effect.

W e have been asked on another and a d ifferent 
p rinc ip le  to  depart from  the s tr ic t E ng lish  
theory  in  favour of po rt o f refuge expenses 
fo llow ing upon a pa rticu la r average loss, upon 
the ground th a t they a ll fo rm  p a rt of a con-

tinuous operation, the whole o f which was con
tem plated by the  captain at the tim e when he 
p u t in to  po rt. The in tentions o f the captain are 
no doubt m ateria l in  considering the question 
whether the act done by h im  was perform ed only 
fo r the benefit of his ship, o r fo r  the common 
preservation of bo th ship and cargo. B u t i t  
does not follow, because his in tentions are ex
aminable to th is  extent, th a t everyth ing w h ich  
the captain intended in  his own m ind to  do a fte r 
common safety should have been attained, also 
ought to be chargeable to general average. In 
ten tions which go beyond what is needed for 
common salvation on ly  show tha t, in  add ition  to  
in tend ing  th a t which was a general average sacri
fice, i t  was intended fu rth e r to do som ething 
which was no t a general average sacrifice, nor 
d irec tly  caused by one. On such a ground re
pairs o f the ship in  po rt ought themselves to be 
included, fo r the captain probably intended these, 
though  he intended them  as a means, no t of 
saving the cargo, b u t of earning his own fre igh t. 
In  my opinion, the  two tests w h ich  I  have enun
ciated cannot be qualified o r extended so as to 
embrace any such considerations. The next step 
is to apply these tw o tests to  the case before us, 
the damage w h ich  the vessel here received, and 
w h ich  compelled her to p u t in to  a p o rt of refuge, 
being a particu lar average loss. And, f irs t, as to 
the  expenses o f p u ttin g  in to  po rt. Two views 
may theoretica lly be taken of the act of p u ttin g  
in to  po rt in  a case like  the present, though such 
expenses are now un iversa lly accepted as general 
average charges. These expenses m igh t conceiv
ably be considered as an exception to  the general 
law, in  v irtue  o f which exception, though the 
bearing up fo r p o rt was no t a general average act 
of sacrifice in  itse lf, its  expenses are, fo r the sake 
of public policy, un iversa lly recognised as a 
subject-m atter of contribu tion. The other and 
more general view is, tha t the bearing up fo r  a 
p o rt is to be treated as an act of general average 
sacrifice, because i t  is undertaken, as a rule, in  
the hour of danger fo r  the common safety of ship 
and cargo : (Benecke, p. 192.) Eor the purpose of 
the present argument, I  w ill assume tha t the 
la tte r view, wh ich was pressed upon us by  the 
respondents’ counsel is the more correct. W e 
come then to the unloading of cargo when the 
port of refuge has been reached. In  practice i t  
has in  recent tim es become common to  carry 
these unloading expenses to general average, both 
where the repairs of the vessel have been ren 
dered necessary by a general average act and 
where they are rendered necessary by a pa rticu la r 
average loss, jNor is i t  necessary to  discuss 
a practice w h ich may have become inveterate, 
and which is found adequate. S till,  i f  s tr ic t 
theory were to  be in  each case relied upon, such 
unloading ought, as i t  seems to  me, to be dealt 
w ith  specifically in  every instance by apply
in g  to i t  the two tests I  have named. I f  
necessary fo r the common preservation of Jooth 
ship and cargo, the unloading w ill be in  itse lf 
a general average sacrifice : (soo The Copenhagen, 
1 Chris. Rob. 289.) I f  not so necessary, i t  w il l 
no t in  itse lf amount to a general average sacrifice 
at a ll, b u t i t  may nevertheless be properly in 
cluded as a subject-m atter of contribu tion w hen
ever the expenditure is d irec tly  caused by some 
antecedent act of general average sacrifice. _ I t  
has been m aintained by some th a t the un loading,
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which ia effected to  enable the ship to  be repaired 
a fte r a pa rticu la r average loss, may properly  be 
treated as an act done fo r the  common safety of 
ship and cargo, on the ground tha t i f  the cargo 
were not unloaded, ship and cargo would both be 
locked up inde fin ite ly , and the voyage placed per
m anently in  suspension. Reserving to  one’s self 
the r ig h t to consider any special circumstances in  
other cases aris ing from  the character o f the 
cargo o r otherwise tha t m ig h t render unloading 
necessary fo r the preservation o f both cargo and 
ship w ith in  the meaning of such test, I  am unable 
to  adopt the theoretical view th a t unloading 
becomes an act of sacrifice s im ply because i t  
releases cargo and ship from  the dead-lock tha t 
would otherwise ensue. Physical safety has been 
attained, and i t  appears to me to be the  du ty  of 
the shipowner, under his contract of affre ightm ent, 
e ither to proceed w ith  his voyage o r else to land 
his cargo, unless i t  is to be transhipped direct. 
I n  the case o f Plum m er v. W ildm an  (3 M . &  S. 
482), the unloading o f the cargo, which was neces
sary fo r the repairs, was charged to  general 
average, b u t in  tha t case the  repairs, ow ing to  an 
antecedent sacrifice w h ich necessitated them , were 
themselves held to be general average. In  the 
case o f H a ll v. Janson (ub i sup.), where the 
un loading was spoken o f as chargeable to general 
average, the question at issue in  the action was as 
to  the lia b ility  to  contribute not of cargo bu t of 
fre igh t. In  the  present case the unloading ex
penses have been by common consent and in  
com form ity  w ith  a very common practice dealt 
w ith  as the subject of general average con tribu 
tio n  ; and i t  is therefore unnecessary to decide 
w hat would be in  other cases the law on the 
po int. The goods having been landed there is an 
end of a ll danger common to ship and cargo.

The contest between the parties and the present 
instance tu rns  w ho lly  on items o f expenditure 
subsequently incurred. These cannot be brought 
in to  general average on the ground th a t they are 
general average sacrifice in  themselves, fo r the 
.hour o f danger and o f sacrifice is over. They 
can on ly  become so chargeable i f  i t  can be shown 
th a t they are p a rt o f the loss which some antece
dent act of sacrifice entails. The f irs t  item  in  
controversy which we are asked to consider relates 
to  the warehousing of the cargo. Now, p rim d  
fac ie  warehousing the cargo is a charge tha t 
ough t to be borne by the cargo, which benefits 
exclusively by it .  I t  may, conceivably, in  some 
cases have been rendered necessary by an antece
dent sacrifice so as to  fa ll w ith in  the defin ition of 
the loss caused thereby. B u t the on ly antecedent 
sacrifice in  the present case was the p u ttin g  in to  

o r t fo r  refuge, and i t  is d ifficu lt to see how as 
etween ship and cargo the warehousing o f the 

cargo was caused by the mere p u ttin g  in to  port. 
The defendants have adm itted the ir lia b ility  to 
bear the charge in  fu ll.  In  m y opin ion there is 
no reason to tre a t the warehousing in  the present 
case as other than a charge on cargo. W e come 
next to  the reloading. Reloading is not an act of 
sacrifice, fo r long before i t  occurs both ship and 
cargo are safe. Is  i t  then caused by any act of 
sacrifice, or is i t  p a rt of the loss, in  other words, 
w h ich  an antecedent act of sacrifice involves ? 
W here, fo r example, a ship has cu t away a mast 
and has p u t in to  po rt to repa ir the damage so 
caused, and been compelled, in  order to repair th is  
Bpecial damage, to unload and to reload the cargo,

[C t. of A pp.

i t  may follow, according to the decision in  Atwood 
v. Sellar, tha t such expenses are a ll pa rt o f the 
loss invo lved in  the o rig in a l sacrifice. B u t in  the 
present instance the on ly  sacrifice has been the 
p u ttin g  in to  port, and the re loading expenses are 
not p a rt of the loss w h ich p u ttin g  in to  po rt has 
caused, b u t a loss caused by the captain’s decision 
to  repair his ship, and to unload and reload the 
cargo for th a t purpose. The charges of re loading 
in  such a case ought in  p rinc ip le  to  fa ll upon the 
fre igh t, or else upon the fre ig h t and the ship 
together i f  the tw o interests are severed. I  come 
next to the charges outward, and th is  seems to 
me to raise a more d ifficu lt question. E xpend i
tu re  of th is  description is not in  its e lf  a general 
average sacrifice, bu t may i t  no t be said tha t i t  
has been caused by  one, on the ground th a t a ship 
which goes in to  po rt w ill have to come out again, 
and tha t the form er operation d ire c tly  causes the 
la tte r?  I f  s tr ic t theory is to be applied there 
m ig h t seem to be a difference between the cases 
in  which the vessel has done no th ing  in  the po rt 
o f refuge beyond availing herself o f a tem porary 
shelter and the cases where she puts in  in  order 
to repair damage and because i t  was not safe fo r 
her to continue her voyage w ith ou t such repairs. 
In  the form er case, where shelter alone is sought 
the vessel m ig h t p lausib ly be said to  come ou t 
s im p ly because she previously w ent in . I n  the 
la tte r  case, where she puts in  fo r  repairs, the 
proxim ate cause of her coming ou t is not tha t 
she pu t in , fo r she could not have resumed her 
voyage had not the necessary repairs been effected 
upon°her while in  harbour; bu t tha t the master 
when in  harbour decided, in  the discharge o f his 
du ty  and in  the interest of his owners, on repa iring  
the ship, reloading the cargo, and carry ing  on the 
voyage. The outward expenses ought, therefore, as 
i t  seems to me, in  the present instance to  fa ll on 
fre igh t. I  proceed, lastly, to  consider the autho
r itie s  w ith  a view of in q u ir in g  whether any of 
them  are inconsistent w ith  the conclusions a t 
which I  have arrived above. The au th o rity  
of D a Gosta v. Newnham  (2 Term . Rep. 407) 
has been so shaken by subsequent decisions tha t 
i t  cannot any longer be relied on. In  Plum m er 
v. W ildm an  (3 M. &  S. 482) the question arose as 
to repairs and disbursements. The vessel had 
m et w ith  a collision which broke her false stern 
and her knees, and the master was in  consequence 
obliged to cu t away p a rt of the r ig g in g  o f her 
bowsprit and to  re tu rn  to po rt to  repair the 
damage sustained by the accident and the c u ttin g  
away. The ship could no t have prosecuted her 
voyage nor kep t the sea w ith  safety w ith o u t 
re tu rn in g  and repa iring  in  Jamaica. On her 
re tu rn  th ith e r the cargo was relanded and ware
housed in  order tha t such tem porary repairs m ig h t 
be done as would enable her to prosecute her 
voyage, and p a rt of the disbursements consisted 
in  the defrayment of these expenses. The p la in 
t iffs  in  an action fo r general average con tribu tion  
claimed, amongst o ther th ings, disbursements fo r 
pilotage inwards, fo r  surveying, ascertaining, and 
repa iring  the damage necessary fo r her to  resume 
her journey, and the expenses of land ing and 
warehousing, and reloading, and crimpage to  
replace deserters du rin g  repairs. L o rd  E llen - 
borough and the rest of the court allowed as 
general average so m uch of the expenses o f repairs 
as were absolutely necessary to enable the ship to 
prosecute her voyage, bu t disallowed the captain’s
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expenses in  po rt. Le  Blanc, J. adds tha t the u n 
loading m ig h t be general average i f  i t  was neces
sary to repa ir the ship. B u t the language o f the 
cou rt in  th is  case can on ly be considered as con
sistent w ith  la te r au th o rity  as i t  is explained and 
in te rp re ted  in  Power v. W hitmore (4 M . &  S. 141). 
The vessel in  Power v. W hitmore had suffered sea 
damage in  a storm , and fo r the safety o f ship and 
cargo pu t in to  Cowes, where she lay fou r days. 
She repaired her damage at Cowes, and sailed 
again the next d a y ; b u t the day a fte r was driven  
back by adverse w inds and tempestuous weather, 
and remained a t Cowes a fo rtn ig h t farther. The 
question raised was whether the  owner of cargo 
was liable to  general average con tribu tion  in  
respect of the fo llow ing  ite m s : (1) wages of the 
captain and crew a t Cowes; (2), provisions con
sumed the re ; (3) repair o f her bowsprit, and (4) 
supply of three coils of rope. A l l  these charges 
were disallowed. L o rd  E llenborough doubted the 
correctness of the language of Beawes cited in  D a  
Costa v. Newnham  (2 Term . Rep. 407), and d is
tinguished Plum m er v. W ildm an  (3 M . &  8. 482), 
on the ground th a t the repairs o f the ship were 
there rendered necessary to repair the o rig ina l 
act o f sacrifice : (see H a rrison  v. B an k  o f 
A ustra las ia  (25 L . T. Rep. N.S. 944; 1 Asp. M ar. 
Law  Oas. 198; L . Rep. 7 Ex. 39). In  the case o f 
H a lle tt v. W igram  (15 L . T. Rep. O. S. 137;
9 C. B . 580) the question o f general average 
con tribu tion  arose upon dem urrer. I t  appeared 
upon the pleadings th a t the ship had encountered 
a storm  and been compelled to re tu rn  to Adelaide 
fo r repair. I t  was alleged upon the pleadings 
th a t the re tu rn  to Adelaide, the unloading o f the 
cargo, and the repa ir o f the damage, were all 
necessary for the preservation o f the ship and 
cargo, and th a t the repairs were necessary fo r the 
completion of the voyage and for the conveyance 
o f the cargo to  the p o rt of delivery, wh ich could 
no t otherwise have got there, and tha t the master, 
being unable to raise money fo r the payment of 
the repairs, sold a portion of the cargo to enable 
h im  to do so. The C ourt he ld  tha t the repair of 
the sea damage m ust be borne by the shipowner. 
W ilde , C.J. quotes w ith  approval the fo llow ing 
passage from  A bbo tt ; “  I t  seems to  resu lt from  
these decisions, th a t i f  a vessel goes in to  po rt in  
consequence of an in ju ry  which is itse lf the sub
je c t of general average, such repairs as are abso- 
lu te lv  necessary to  enable her to  prosecute her 
voyage, and the necessary expenses of po rt- 
charges, wages, and provisions du ring  the stay, 
are to  be considered as general average; b u t i f  the 
damage was incurred by the mere violence of the 
w ind  and weather, w ithou t sacrifice on the pa rt of 
the  owners fo r  the benefit o f a ll concerned, i t  
fa lls, w ith  the expenses consequent upon it ,  
w ith in  the  contract o f shipowner ‘ to keep 
h is  vessel t ig h t, staunch, and s tro n g ’ du ring  
the  voyage fo r which she is h ired .”  H a ll v. Jan- 
son (4 E . &  B. 500; 24 L .J . 96, Q.B.) has been 
cited by the counsel fo r  the respondents as an 
au tho rity  to prove tha t the expenses of unloading 
and reloading cargo constitute a claim  to general 
average con tribu tion , though the o rig in a l cauBe 
of p u ttin g  in to  po rt was a pa rticu la r average 
loss. The rea l question raised in  H a ll v. Janson, 
w h ich  was a case decided on dem urrer, was 
whether the declaration set ou t facts from  
w hich a lia b ility  of the fre ig h t to contribu te to 
general average m ig h t aris9. A l l  th a t was neces

sary fo r the purpose of the decision was the p ro
position tha t under circumstances such as those 
set fo rth  in  the declaration, fre ig h t m ig h t be 
liable to  con tribu te  to  general average. The 
expressions of L o rd  Campbell as to the lia b ility  
o f cargo, when the expenditure has been neces
sary for the purpose o f prosecuting the voyage 
are obiter dicta  and at variance w ith  la te r autho
r ity .  T h a t the unloading and reloading were 
necessary fo r  the repairs of the ship may be an 
argum ent to  show th a t fre ig h t ought to  con tri
bute— b u t th is  argum ent is inapplicable, as 
i t  seems to  me, to the case of the cargo, 
which has not necessarily anyth ing  to do w ith  
the repairs of the  ship. I n  Job v. Langton  
(6 E. &  B. 779) the ship w ith  a general cargo 
on board had run  ashore on the coast of 
Ire land , and i t  became necessary to  discharge 
the whole of the cargo and ballast before 
she could be go t off. The question which arose 
was whether the  expenses incurred  in  ge ttin g  off 
the ship and ta k in g  her to L iverpool fo r  repair 
a fter the entire cargo was discharged were 
chargeable to  general average or to  pa rticu la r 
average to  the ship alone, and the cou rt had 
power to draw inferences o f fact. L o rd  Camp
be ll and the Queen’s Bench decided th a t the  
expenses were pa rticu lar average on the  ship, 
having been incurred afte r the cargo had been 
safely discharged and warehoused, and pointed 
out tha t i f  the learned counsel’s position fo r  the 
defendants were truo, th a t the end in  view  o f 
every m aritim e adventure being the a rr iv a l of 
the ship w ith  her cargo at her destination, extra
ord inary acts done to effectuate th is  gave rise to 
general average, i t  would fo llow  by a pa rity  of 
reasoning tha t expenses incurred  in  repa iring  the 
ship a t L iverpool ought equally to be general 
average. A  question arose in  M oran  v. Jones 
(7 E. &  B. 523) as to  the lia b ility  of the cargo 
owner to  general average. The inferences of 
fact drawn by the  C ourt of Queen’s Bench may 
o r m ay not have been correct, bu t the decision 
has reference on ly to the special facts of tha t 
case. In  Walthew  v. M avro jan i (22 L . T . Rep. 
N . S. 310; 3 M ar. Law  Cas. O.S. 382; L . Rep. 
5 E x. 116) i t  was decided th a t extraord inary 
expenses incurred in  ge tting  off a stranded 
ship after the cargo has been removed to  a 
place of safety are not, in  the absence of 
exceptional circumstances, general average. 
B ov ill, C.J. in  his judgm en t refers w ith  approval 
to  H a lle tt v. W igram  (9 C.B. 580), and the ju d g 
m ent o f W ild , C.J., as also to  the decision in  Job 
v. Lanqton  (6 E . &  B. 779), and distinguishes 
M oran  v. Jones (7 E. &  B. 523). “  The claim, he 
says, “  has been p u t upon the ground th a t the 
adventure was no t complete, and tha t u n til i t  wa,s 
term inated there was a common in terest tha t i t  
should be carried o u t ; bu t th a t argum ent is in  
d ireot contradiction to  the princ ip le  la id  down 
w ith  respect to repairs w h ich are equally neces
sary to enable the ship to  complete the adventure, 
b u t w h ich are no t m atters of general average. 
“ The proposition,”  says S ir James Hannen, 
“  th a t general average includes a ll extraord inary 
expenses incurred  fo r the purpose of con tinu ing 
the voyage, is no t warranted by the p rinc ip le  
which governs con tribu tion  to general average. 
In  H a rrison  v. B ank o f Austra lasia  (25 L . T. 
Rep. N . S. 944; 1 Asp. M ar. Law  Cas. 198; 
L . Rep. 7 Ex. 39) a question arose as to the
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r ig h t  o f the  shipowner to  charge the cargo w ith  
general average con tribu tion  in  respect o f spars 
and wood cu t up by the captain in  an emergency 
to  burn w ith  his coal, of extra coal purchased 
from  a passing vessel, and of in ju ry  done to 
a donkey engine th rough  its  being continuously 
employed fo r pum ping. The cou rt unanimously 
held th a t no c la im  to con tribu tion  arose in  
respect o f the coals o r the donkey engine, bu t 
differed on the question of fact whether there 
was such an im m inen t p e ril as to ju s tify  the 
sacrifice o f the spars and wood. B u t a ll agreed 
as to  the princip les w h ich  regulate the law of 
general average. Cleasby, B. expressed h im self 
as fo llo w s : “  Some d ifficu lty  is created in  this 
case by re fe rring  to  Am erican authorities on th is 
subject, and ¡to Stevens on Average, and other 
works o f a s im ila r nature. The law in  Am erica 
does not in  a ll respects agree w ith  ours on the 
subject of general average (as w il l  be pointed out 
sho rtly ), and the other works referred to  do not, 
in  m y opinion, correctly state the E ng lish  law on 
the  subject. W e were pressed w ith  many autho
ritie s  to  show th a t imminence of danger was not 
necessary to  make the expenses incurred by a 
vessel in  go ing in to  po rt to  repair, a subject of 
general average. I t  is undoubted th a t when some 
sacrifice has been made (fo r example, cu ttin g  
away masts, &c.), the expenses consequent upon 
go ing in to  po rt a fte r the danger is over to  repair 
th is  loss are in  Eng land the subject o f general 
average ; because going in to  port, though there is 
no im m inen t danger at the tim e, ye t being ren
dered necessary by the sacrifice made in  im m i
nent danger, stands upon the same footing as the 
sacrifice itself. B u t the expenses attending the 
go ing in to  p o rt to repair sea damage caused by 
a Btorm when no sacrifice has been v o lu n ta rily  
made, do not, i t  is  subm itted, fo rm  item s of 
general average according to E ng lish  law, 
a lthough they are regarded as do ing so in  
A m e ric a : 3 K e n t’s Commentaries (10th ed it.), 
p. 329, and note.”  K e lly , C.B., in  de live ring  the 
judgm ent o f h im self and B ram w ell, B ., adds 
th a t the ingredients of a case o f general average 
are,— peril of the seas im m inent, certa in loss in  a 
short tim e unless something no t to be an tic i
pated should intervene, and a sacrifice of the p ro
p e rty  of one fo r the benefit o f all. A n d  he pro
ceeds to  cite as the tru e  p rinc ip le  applicable to 
these cases the passage from  A b b o tt on Shipp ing 
referred to by W ilde, C. J. in  the case of H a lle tt 
v. W igrarn  (9 C. B. 580), which I  have already men
tioned.

W e have, however, been asked to consider the

gresent case as governed by the judgm ent o f the 
o u rt o f A ppeal in  Atwood v. Sellar, where i t  was 
he ld th a t po rt of refuge expenses o f the same 

character as those now in  issue were properly 
chargeable to general average. The broad and 
obvious d is tinc tion  is tha t in  Atwood v . S s lla r  there 
was a general average sacrifice o f a po rtion  o f the 
ship herself wh ich rendered necessary the repairs 
of the vessel in  port, and the unloading, warehous
ing, and reloading o f the  cargo fo r tha t purpose. 
The C ourt o f Appeal in  term s abstained from  pro
nouncing on the question tha t has now arisen, and 
unless i t  follows as a necessary im plica tion from  
th e ir judgm en t tha t the po rt o f refuge expenses 
ough t to be s im ila rly  treated where there is no 
general average act which renders necessary any 
un loading o r repairs in  port, the  m atter is not 
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concluded by th a t au thority . The p rinc ip le  o f 
law, however, th a t appears to  be the basis o f the 
decision in  Atwood v. Sella r is, tha t an expendi
tu re  d irec tly  caused by a general average sacrifice 
is pa rt of the loss tha t i t  entails, and becomes the  
subject of general average con tribu tion . The 
po rt of refuge expenses which the present respon
dents claim  to  trea t as general average have not 
been caused by the p u ttin g  in to  port, and there 
was no s t ill earlie r general average sacrifice to  
cause them, as in  Atwood v. Sellar. They cannot, 
therefore, in  the present case, be said e ither to  be 
general average sacrifices themselves, nor caused 
by any general average sacrifice. In  m y opin ion 
the judgm ent o f Lopes, J. ought to be reversed, 
and the action dismissed w ith  costs here and 
below.

Judgment reversed.
Solicitors fo r p la in tiffs , F ie ld , Roscoe and Oo.
Solicitors fo r defendants, Waltons, B u lb , and 

Walton.

Anq. 3,1883, and A p r i l 30,1884.
(Before B r e t t , M .K ., B o w e n , and F e y , L.JJ.)

T h e  N o t t in g  H i l l , (a )
APPEAL FROM THE PROBATE, DIVORCE, AND ADM IRALTY 

DIVISION.

Collision— Carriage o f goods— Late delivery— Loss 
of market— Damages fo r  delay in  contract and in  
tort— Measure o f damages.

Where by reason o f a collision between two steam
ships, occasioned by the negligence o f one, goods 
carried by the other are delayed in  trans it, 
damages fo r  loss o f market are not recoverable 
as being too remote by reason o f the uncertainty  
o f the dura tion  o f a sea voyage.

The Parana (3 Asp. M ar. Law  Cas. 220, 399 ; 36 
L . T. Rep. N . S. 388; 2 P  D iv . 118) fo llowed. 

T h is  was a m otion in  the Probate, D ivorce, and 
A d m ira lty  D iv is ion  before the President, S ir  
James Hannen, by the p la in tiffs , owners o f cargo, 
in  a consolidated action b rough t by  the owners o f 
the steamship Clymene, and the owners o f her 
cargo, against the steamship N otting H i l l ,  to  refer 
back the report o f the reg is tra r and merchants on 
the grounds hereinafter set out.

The action arose out o f a collis ion which 
occurred in  G ib ra lta r Bay, and, a fte r the in s titu 
tion  o f the su it, the defendants adm itted th e ir  
lia b ility , and the p la in tiffs ’ claim s were thereupon 
referred to the reg is tra r and merchants.

The claims b rough t in to  the reg is try  by  the 
owners of cargo, together w ith  the  facts o f the 
case, were set out by the reg is tra r in  the fo llow ing  
re p o r t :

On the 27th Nov. 1882 the steamship C lym ene, bound 
from Salonioa to London w ith a cargo of maize and 
barley, arrived at G ibraltar. She was to have resumed 
her voyage on the 28 th after taking in ooal and water, 
but about 9.30 on that morning, as she lay moored along
side of a hulk taking in ooal, she was run into by the 
steamship N o tt in g  H i l l ,  which struck her on the port side, 
making a large hole abaft the fore rigging. In  order to  
beach the vessel, her moorings were cut and her engines 
were put on fu ll speed ahead, but she took the ground 
with nineteen feet of water round her, and the water 
rapidly flooded her from the stokehole bulkhead to the 
collision bulkhead and subsequently her forepeak, but 
did not enter her afterhold. The grain in  the forehold 
was much damaged by t he sea water, and when the hole in
(a) Reported by J. P. A ŝ m n a i.l , an d  F .  W .  B a ik e s , Esqrs.

Barristers-at-Law.
E
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the vessel’s Bide had been pitched by divers the water was 
pumped out and the damaged portion of the cargo was 
discharged into lighters w ith so much of the sound cargo 
as was deemed necessary to lighten the smp. -l“® " is" 
charge of the cargo occupied about a fortnight, and the 
vessel having been temporarily repaired,the j?,r£  
of the cargo was reshipped and the C lym ene  le ft Gibraltar 
on the evening of the 30th Dec. . . .

She arrived in  London on the 5th Jan., and on or about 
the 15th, her remaining cargo having been discharged 
the ship was put into Limekiln Dock for permanent 
repairs, which were completed on the 2nd heb. looo.

Claims for damage were brought in  by the owners or 
the C lym ene  and the owners of her cargo. The ship- 
owners claimed (1) For the delay and temporary repairs 
at G ibra ltar; and (2) for the permanent repairs and for 
the time oocnpied by them after the arrival of the vessel 
in  the port of London. The charges at G ibraltar were 
found on the whole to be necessary and reasonable, and 
little  deduction has been made from them except from the 
remuneration claimed for the services of the ship’s agents 
there, the total amount charged for which exceeded 
26001. Of the expenses in London the charges for repairs 
in  the engine room have been for the most part dis
allowed as they were not proved to be consequent on the 
collision and apparently would have been needed inde
pendently of i t  in order to conform with the regulations 
under which the classification of the vessel could alone be 
maintained. Some deductions have also been made from  
the ships’ chandlers’ account for items whioh seemed not 
wholly chargeable to the collision, and for the value of 
damaged ropes and canvas, for which it was considered 
th a t credit ought to have been given. On the cargo- 
owner’solaim an important question arises. 1 he cargo 
consisted of 4319 quarters of maize and 5309 quarters of 
barley, which had been shipped at Salomca in Nov. 1882. 
Of the maize 3317 quarters had been sold for arrival to 
Messrs. E . Gripper and Sons, and 1002 quarters to 
Messrs. Lock and Co. a t the price of 34s. 10id. per 
quarter less freight and discount. Both sales were 
moluded in one contract made on the 20th N ov., seven 
days before the C lym ene  reached Gibraltar, by the terms 
of whioh the purchase money was payable on the 20th 
Feb 1883, but in fact i t  was paid on the 6th Deo. pre
ceding, the amount actually paid, after deducting freight 
and discount, being 65181. 4s. 9 f ,  or nearly a t the rate 
of 30s 2d . per quarter net. I t  should be added that of the 
maize so bought Messrs. Gripper and Sons had, on the 
24th N ov., sold for arrival 100 quarters a t 38s., and on 
the 27th Nov. 370 quarters at 38s. 6d. per quarter, but 
next day news having come ot the collision the sales 
were necessarily discontinued.

Of the entire shipment of maize little  more than one- 
half (2317 quarters) was delivered in London, the 
portion damaged by immersion having, by the advice ot 
the surveyors, been sold by auction at G ibraltar, where 
the net proceeds realised by the sale amounted to only 
70601. 7s. 8d „  o r , a t the exchange of 3s. 10Jd. to the 
dollar, 13601. 10s. 5d. . n . . . .

A  further loss was sustained on the maize which was 
delivered in London. A t the end of November, and 
early in December, the supply of maize in the London 
market was very small, and the prices were propor
tionately high, but from about the middle of December—  
chiefly in consequence i t  was stated, of importations ot 
maize from America— there was a rapid_ and ocmtinued 
fa ll in prices, and consequently the maize, w ith  which 
the C lym ene  arrived on the 8th Jan., on'y  Pr* ° fa
varvingfrom 31s. 9d . to 33s. a quarter—in all 37141.9s. 3d., 
of whioh, after payment of freight and other expenses, 
there remained a balance of only 32561. 9s. 2d., being at 
the rate of a little  more than 28s. a quarter.

The result was that the whole cargo of maize for which 
the claimants had paid 65181. 4s. 9<j. realised only : (1) 
The damaged maize sold at Gibraltar, 1360L 10s. 5iL_; 
(2) The remainder delivered in  London, 32561. 9s. -a .  
46161. 19s. 7d . ; showing a loss of 19011. 5s. 2d.

B ut the owners of the maize claimed a much larger 
sum. In  estimating their loss they put the sound value 
of the cargo not at the price at which i t  had been bought, 
which was 34s. 10Jd. less freight and discount, but at 
40s. per quarter, on the ground that they might have 
obtained th a t price for i t  if  there had been no collision, 
and if consequently the C lym ene  had arrived in London 
early in December instead of in January; accordingly 
th ey claimed the difference between the value of the
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maize a t 40s. per quarter (less freight and other charges 
which they would have had to pay on arrival) and the price 
actually realised, and they estimated the loss so sustained
at 31161. 10s. . T n

As regards the maize whioh was delivered m  London, 
whether the loss sustained by the owners be taken at 
the difference between the price paid by them for the 
cargo and the amount realised in London, viz., as the 
difference between th a t amount and the price which 
might have been obtained if  the delivery of the cargo 
had not been delayed by the collision, i t  appears to me 
that in neither case can the claim be allowed consistently 
with the decision of the Court of Appeal in the ease ot 
The P a ra n a  (3 Asp. M ar. Law Cas. 220, 399; 36 L . T . 
Rep. N . S. 388 ; 2 Prob. D iv . 118). In  th a t case the 
arrival of the ship having been delayed for more than a 
month in consequence of the defective state_ of her 
engines, the owners of part of her cargo consisting of 
bales of hemp claimed the difference bet ween the market 
value at the time when the hemp might have been sold 
if  the ship’s arrival had not been delayed by the 
condition of her engines, and the market value at the 
time when the hemp was actually ready for sale, and it 
was held by the Court of Appeal (reversing the decision 
of the judge of the Adm iralty Court, and confirming the 
registrar’s report) that the claim for loss of m arket could 
not be allowed.

I t  was objected by the plaintiff s solicitor that the 
claim in  the case of The P a ra n a  (u b i sup .) was for 
damage arising from breach of contract, not, as in this 
case from a to rt, and that consequently one of the 
grounds of the decision of the Court of Appeal, viz., 
that a fall in the market price could not have been in  
contemplation of the parties when the contract was 
made, does not exist in  the present case. I t  was also 
urged that, as Messrs. Gripper and Sons had before 
hearing of the collision begun to sell the maize pur. 
chased by them at 38s. or 38s. 6d. per quarter, they would 
certainly, but for the collision, have continued to sell it  
at the same, or even a higher price, and would have dis
posed of all the maize before the market price fe ll—that 
the maize was in fact as good as sold at that price before 
the collision. B ut however great the probability that it 
the arrival of the C lym ene  had not been delayed by 
the collision the whole of the maize would have been 
sold at a considerable profit, it  appears to me that the 
loss of that profit is a loss of market which cannot be 
allowed unless the decision in the case of The P a ra n a  is 
applicable only to a claim for damages arising from a 
breach of contract, and not to a claim for_ damages 
arising from a tort. Looking to the grounds of that 
decision, I  do not think th a t i t  is so restricted, for in  
either case the loss of market is an accidental loss, not 
necessarily or naturally consequent upon the delay in the 
arrival in the cargo, whether th a t delay has arisen from  
the defeotive condition of the carrying ship, or from a 
collision caused by the wrongful act of another vessel. 
The allowance of such a claim would also be contrary to 
the long-established practice of the Adm iralty Court. In  
the case of The P a ra n a , M r. Rothery, then registrar ot 
the Adm iralty Court, reported that, although the case of 
the loss of markets through the delay in the delivery of 
goods must frequently have arisen in the Adm iralty  
Court, as for instance, when a vessel has been run into by 
another, and the delivery of the cargo has been delayed 
by the vessel having to put into port for repairs (the very 
ease now under consideration), yet he m ight say with, 
certainty that no such claim had ever yet been 
preferred, certainly not during his experience of 
nearly twenty-four years as registrar of the court 
This statement is referred to as follows in the judgment 
of the Court of A pp ea l: They (the registrar and 
merchants) said that i t  had never been the practice m the 
Court of Adm iralty to give such damages, and though i t  
constantly happened that by accident such as collisions 
goods were delayed in their arrival it  had never been the 
custom to include in the damages the loss of m arket, 
and we are of opinion that the conclusion which the 
registrar and merchants came to was righ t.” I  should 
add that I  know of no later case in which such a claim 
has been allowed. In  accordance, therefore, w ith  the 
conclusion of the registrar in  that ease I  have only 
allowed in respect of th a t portion of the maize which 
was delivered in London a sum which was considered 
sufficient to compensate the owners for the loss ot 
interest on their capital during the delay in  delivery.
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To the damaged maize which was sold at G ibraltar a 
different rule applies. On that portion of the cargo the 
cost price has been allowed, with the addition of a sum 
to represent the merchant’s profit less the proceeds 
realised by the sale at G ibraltar. I t  might perhaps have 
been an eauitable adjustment of the claims for the 
maize delivered in London, if the loss had been estimated 
in  the same way by allowing a reasonable profit in addi
tion to the cost price, deducting, of course, the proceeds 
realised; bnt although this is a usual mode of 
computing the compensation due for cargo which has 
been totally lost, or which in consequence of a 
collision has been sold in damaged state, I  am not aware 
that it  ha3 ever been adopted where the cargo has only 
been delayed in delivery ; and in view of the decision in 
the case of The P a ra n a  I  do not feel myself at liberty to 
apply it  to that portion of the maize which the C lym ene  
ultim ately brought to London. The claim of the owners 
of the barley which formed the remainder of the cargo 
has been dealt with in the same manner as the claims in 
respect of the maize. B ut on the barley the loss sus
tained through fa ll of market was comparatively insig
nificant, the m arket price having fallen only from ‘26s. 3d. 
to 25s. 3d. per quarter during the detention of tho 
C lym e n e , consequently the disallowance on the claim of 
the barley owners is comparatively smalt. On the other 
hand, the claim for maize has been very largely reduced. 
This, however, is a case in which the reduction has been 
occasioned not by the fictitious or exaggerated character 
of the claim, but by the owners having included in i t  a 
loss of market actually sustained and for which they may 
not unnaturally have thought that they are entitled to 
compensation. In  these oircnmstances I  am of opinion 
that the owners of the maize as well as the other claim
ants in the case may be allowed the costs of the refer
ence. J. G. Sm it h , Assistant Registrar.

The fo llow ing  were the sums claimed and 
allowed to the p la in t if fs :

Claimed. Allowed. 
Messrs. Gripper and Co. J £  s. d . £  s. d .

(maize) [• 3116 10 0 1800 0 0
Messrs. Lock and Co. (do.))
Messrs. Sturdy Bros, (barley) 2338 15 5 22“0 0 0

To th is  report Messrs. G rippper and Lock 
objected by way o f m otion, and filed the fo llow ing  
objections :

1. Because by tho said report the plaintiffs are not 
allowed the profit in the said report called the loss of 
market actually sustained by them on the cargo of the 
C lym ene, the plaintiffs w ill contend that they are 
entitled to 31161. 10s. or such other sums as the registrar 
and merchants may find or the actual profit or loss of 
market sustained by them in  consequences of the said 
collision.

2. Tho plaintiffs contend in the alternative that the 
registrar’s report finding that they sustained an actual 
loss of 19011. 5s, 2d. (being the difference between the 
amount paid and tho amount received by them for the 
sale of the cargo of maize), they are in any event entitled 
to be awarded the sum of 190H. 5s. 2d. instead of 18001. 
or 1011. 6s. 2d. more than is due to them by the said 
report.

3. The plaintiffs w ill also contend as an alternative to 
objection No. 1, th a t in addition to the said sum of 
1011. 5s. 2d. they are further entitled to the sum of 
401. 3s. Id . and 1541. 3s. 4d., together 1941. 6s. 5d., being 
the actual profit made by them as stated in the said 
report on tho sale of 100 quarters of maize a t 38s., and 
310 quarters at 38s. Gd.

4. The plaintiffs w ill also contend as a further a lter
native to No. 1, that in addition to the sums of 
1011. 5s. 2d. and 1941. 6s. 5d. they are entitled beyond 
those sums to a sum named in  the registrar’s report as 
the merchants profit on the cargo sold at G ibraltar 
beyond the sums of 19011. 5s. 2d.

J. P . A sp ina ll (w ith  h im  Nelson) in  support of 
the  m otion.— The p la in tiffs  are not excluded in  
th is  case from  recovering fo r loss of m arket by the 
ru l in g  in  The Parana  (3 Asp. Mar. Law  Cas. 220, 
339 ; L . Rep. 2 P. D iv . 118: 35 L . T. Rep. N .S. 32 ; 
36 L . T. Rep. N . S. 38S). The P arana  was a case 
o f con trac t; th is  is a case of to r t, and as such th e

to r t  feasor should be made liable to tb e la s t fa rth in g  
o f damage a ris ing  from  the to rt. In  The P arana  i t  
appeared tha t the  a rr iv a l of the ship at the p o rt 
where the goods were to be sold was incapable o f 
be ing approxim ate ly  ascertained. I n  th a t case 
and the present i t  is  said tha t no such damage 
has been allowed in  the A d m ira lty  R eg is try . 
That arises from  the fact th a t u n t il recent years 
the M editerranean carry ing  trade was done 
en tire ly  by sa iling vessels the date of whose 
a rriva l could in  no way be estimated. H ow  the 
trade is done by  steamers, and th e ir  a rriva l can 
be estimated w ith in  a few hours, and they aré 
fo r the purposes o f the m arke t as punctua l as the 
ra ilw ay goods service, and in  the carriage of 
goods by ra ilw ay the  respondents would clearly 
be en titled  to damages fo r loss o f m a rk e t:

O’H a n la n  v. G re a t W estern  R a ilw a y  C om p a n y , 6 
B. &  S. 484.

Damages fo r loss of cha rte r-pa rty  by _ collision 
have been allowed in  the A d m ira lty  R e g is try :

The S ta r  o f  In d ia ,  1 P. D iv . 466 ; 45 L . J . 102, 
A d m .; 35 L . T . Rep. N . S. 407 ; 3 Asp. M ar. Law  
Cas. 261; ,  „  „  , „  „„

Ths C onsett, 5 P . D iv . 229; 42 L . T . Rep. i>. S. 33; 
49 L . J . 24, P rob.; 4 Asp. M ar. Law Cas. 230.

T h is  is in  the nature of damages for loss of profits, 
and is an answer to  the argum ent th a t d o  con
ting en t p ro fit should be allowed because an acci
dent m ig h t occur preventing the a rriva l of ship 
and goods, and consequently the earn ing o f the 
p ro fit. These goods were sold to  a rrive , and 
hence there was in  existence an actual contract 
whereby the consignees w ou ld  derive a p ro fit in  
the same manner as shipowners w ould derive 
p ro fit from  a charte r-party  actually entered in to .

W. F . P h illim o re  and Barnes in  support o f the 
report.—The p rinc ip le  adopted by the reg is tra r is 
the on ly  correct one, when one looks a t the deci
sion o f the C ourt of Appeal in  The P arana  (ub i 
sup.). I t  w i l l  be seen tha t the decision there 
includes such cases as the present. The cases of 
The S ta r o f In d ia  (ub i sup.), and The Consett are 
on qu ite  a d iffe rent foo ting  from  the present case, 
inasmuch as in  those cases contracts had been 
entered in to  th a t a fixed sum should be paid fo r 
the carriage of goods. Here the amount sought 
to  be recovered is too speculative. A s pointed 
ou t in  The Parana, loss o f m arket under s im ila r 
circumstances m ust have arisen thousands of 
tim es in  the A d m ira lty  Registry, and yet never 
once has i t  been allowed.

J. P . A sp in a ll in  rep ly.— A lthough  s im ilar cases 
of loss o f m arket may have come beforo the 
reg is tra r, and never been allowed, i f  they have 
arisen since the steam carry ing  trade came in to  
existence, i t  is subm itted th a t th is  practice has 
been form ed upon a m istaken view of the law. W e 
are now try in g  to correct tha t m istake.

S ir J a m e s  H a n n e n .— I  have no hesitation in  
saying th a t i f  I  considered th is  case free from  
au tho rity  I  should ho ld th a t the reg is tra r’s report 
could not be supported. The d ifficu lties w h ich 
have been suggested in  argum ent, and which 
were suggested in  the case of The P arana  (ubi 
sup.), I  confess appear to me to be very  fa r from  
conclusive upon the subject. There are un fo r
tunate ly  difficu lties in  every ju d ic ia l investigation, 
bu t i t  is the du ty  o f the tribuna l, whether judge 
or ju ry , to overcome those d ifficu lties and arrive 
at the conclusion which they consider proper.
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A n d  I  m ust say i t  appears to  me tha t the passage 
w h ich  has been read from  L o rd  B lackburn ’s ju d g 
m ent in  O’H a n la n  v. The Great Western B a ilw a y  
Company (ub i sup ) is  applicable to  a ll these cases 
where the question is what amount of damages 
should be allowed. H e  says : “  Setting aside a ll 
special damage,”  and no question of special 
damage was le ft to  the ju ry , “  the na tura l and 
fa ir  measure of the damages is the value o f the 
goods at the place and tim e a t which they ought 
to  have been delivered to  the owner. N ow  the 
value o f the goods at the place o f de livery m ust 
be the m arket price i f  there is a m arket there fo r 
such goods. I f  there is not, e ither from  the 
smallness o f the place o r the scarceness o f the 
p a rticu la r goods, the value a t the  tim e and place 
o f de livery would have to  be ascertained as a fact 
by  the ju ry , tak in g  in to  consideration various 
m atters, in c lud in g  any addition to the cost price 
and expenses of trans it, the reasonable pro fits of 
the  im porte r which are adjusted by what is called 
the  h igg lin g  and barga in ing o f the m arke t.”  
A n d  so w ith  regard to a ll these o ther cases which 
have been put, i t  would be a question fo r the ju ry  
o r for the reg is tra r and merchants to say whether 
they had the m aterials upon which to  arrive  at 
th e  conclusion as to w hat would have been the 
price realised had the vessel not been in te rrup ted  
in  her voyage in  the manner in  which Bhe was.

N o r can I  regard the possib ility  of some other 
co llis ion ta k in g  place as being w orthy to be taken 
in to  consideration. T ha t is a contingency which 
w ould happen in  every case, and i t  would be com
pe tent fo r  every Wrong-doer to say, “  Oh ! I f  I  had 
n o t done you a w rong somebody else m ig h t have 
done i t . ”  B u t I  consider,as I  have already said, tha t 
w ith  regre t I  feel m yself bound by the a u th o rity  
o f The P arana  (ub i sup.). Undoubtedly th a t case 
was one of contract, and therefore there is a dis
tin c tio n  between the present case and that, and i f  
the  present case should be taken to  the C ourt of 
Appeal, I  sha ll be very glad if  tha t cou rt should 
fee l itse lf ju s tified  in  trea tin g  the d is tinc tio n  I  
have mentioned as a va lid  one. B u t the reason 
w h y  I  do no t feel m yself jus tified  in  so trea ting  
i t  here is, tha t I  find  th a t i t  was d irec tly  under 
the  consideration of the court. I n  M r. I lo th e ry ’s 
re p o rt he goes in to  the praotice of the A d m ira lty  
C ourt d u rin g  the whole tim e  th a t he had been 
reg is tra r, and refers to  cases of collision, and his 
and the m erchant’s op in ion is adopted and 
sanctioned by  the C ourt of Appeal. “  They said,
I  quote from  the report, “  tha t i t  had never been 
the practice im  the court o f A d m ira lty  to g ive 
such damages, and though i t  constantly happened 
th a t by accidents such as collisions goods were 
delayed in  th e ir  a rriva l, i t  never had been the 
custom  to  include in  the damages the loss of 
m arke t, and we are of opin ion th a t the conclusion 
w h ich the reg is tra r and merchants came to was 
r ig h t . ”  Therefore, as I  say, the d is tinc tion  was 
d ire c tly  under the atten tion o f the court, and 
though the decision to  th is  extent in  The Parana  
is  ce rta in ly  no t in  accordance w ith  m y own view 
of the law, and I  should decide th is  m otion 
d iffe re n tly  had I  been free, yet I  do no t feel 
th a t I  should be ju s tified  in  acting in  contraven
t io n  to  what seems to  me to be la id down in  tha t 
case.

W ith  regard to the other points w h ich  have 
been made, I  do net th in k  tha t tha t evidence supports 
them . I  was s truck  at f irs t w ith  the fact tha t the
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reg is tra r shows a loss of 19011., whereas he on ly  
gives 18001., bu t th a t is  explained. H e is lu m p in g  
together the tw o transactions when he works it, out, 
showing a loss of 1901Z., and there is no th ing  to 
Bhow tha t his com putation is incorrect, i f  you 
separate the tw o portions of maize, viz., th a t 
which was sold at G ib ra lta r being damaged from  
th a t which was sold in  London. H e  has in  effect 
said, considering him self bound by the decision in  
The Parana  (ub i sup.): “  I t  is impossible to  
establish any I ohs on the goods which were 
brought to London, because whatever they sell 
fo r is to be treated as th e ir proper price, and so 
there never could be a loss.”  T ha t is one o f the  
anomalies, shall I  say, w h ich the ru le  of law, aB 
la id  down, leads to. B u t then, w ith  regard to  the 
maize sold at G ib ra lta r, he has allowed a p ro fit 
w ith  interest. W h y  he has done so i t  is not 
shown, and has on ly been worked out by  D r. 
P h illim ore  from  con jecture; b u t there is no th in g  
to  show tha t he has not done tha t which he 
alleged he has done, and I  do not doubt therefore 
he has done it ,  v iz., allowed on the maize sold at 
G ibra lta r a p ro fit w ith  in terest. Then w ith  
regard to  the portions w h ich  were resold, th a t 
re a lly  rests upon the oonjecture o f M r. A sp ina ll. 
There is no th ing  to show th a t there has been any 
actual loss on the sale in any other sense than 
tha t there has been a loss on the whole cargo in  
not being able to  get th a t w h ich  buyers w ou ld  
have been w illin g  to g ive i f  i t  had arrived in  
tim e. The phrase “  on a rriva l ”  would na tu ra lly  
im p o rt tha t such goods on ly were sold as should 
arrive  in  tha t ship. I f  i t  were so, then I  do not 
know any reason w hy these goods should not 
have been taken by the buyer, b u t i t  is suffic ient 
to  say tha t there is no th ing  to  show tha t there 
has been any legal loss which can be p u t on the 
same footing as a loss of charte r-party , which has 
been already entered into. T h a t disposes of a ll 
the points in  the case, and for the reasons I  have 
given I  m ust confirm  the reg is tra r’s report, and I  
suppose I  m ust say w ith  costs.

F rom  th is  ju dg m en t the p la in tiffs  now ap
pealed.

A p r i l  30.— A sp ina ll and Nelson (0 . H a ll, Q.C. 
w ith  them) fo r the appellants.—The learned judge 
in  the court below based h is judgm ent on the case 
o f The P arana  (ub i sup.), which he considered 
applicable to th is  case, and therefore b ind ing  upon 
h im . B u t the d is tinc tion  between th a t case and 
the present is, tha t th a t case was one of contract 
and th is  is one o f to rt. Th is d is tinc tion  the 
learned judge considered to be a va lid  one, bu t 
nevertheless a d is tinc tion  to  w h ich  he fe lt unable 
to  give effect on account of The Parana. In  th is  
case the goods were being sold to  arrive, and they 
arrived long after the tim e a t which, bu t fo r the 
collision, they would have arrived ; in  the mean
tim e the m arket had gone down. [ B o w e n , L .J .—  
A nd  therefore, i f  when goods arrive  by sea they 
are not necessarily to be sold on a rriva l, damages 
in  tha t case do no t flow. B k e t t , M .B .— B u t i f  
the m arket goes up instead of fa lling , would not 
the damages be less P] W here a person bought 
goods and resold them  at a p ro fit before de livery, 
and the goods were not delivered, the vendor was 
held en titled  to recover the price at which he had 
resold th e m :

F ra n ce  v. G audet, L. Ittp . 6 Q. B. 199.

T h e  N o t t in g  H i l t .
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The d is tinc tion  between carriage of goods by sea 
and by land is one o f degree, not one of princ ip le . 
The re g u la rity  w ith  which steam-vessels a rrive  
w ith in  a few hours o f a calculated tim e has reduced 
th is  d is tinc tio n  to a vanish ing po int. There is no 
doubt th a t in  the carriage of goods by land 
damages fo r delay are recoverable:

O’H a n la n v .  G re a t W estern  R a ilw a y  C om pany (u b i  
su p .).

Such damages ough t therefore to  be recoverable in  
cases like  the present. There are cases recorded in  
the  A d m ira lty  R eg is try  where such damages have 
been allowed by the reg is tra r and merchants. The 
o ther cases cited below were also mentioned.

W. 0 . F . P h illim o re and Barnes, fo r  the respon
dents, were not called upon.

B r e t t , M .R .— The on ly question in  th is  case is 
whether the damages claimed fo r delay in  the 
a rr iv a l o f the goods are too remote. The ru le  
w ith  regard to questions as to remoteness of 
damage is precisely the same whether the damages 
are claimed in  respect of contract or in  respect of 
to rt, and i t  has been so la id  down in  Hadley  v. 
Baxendale (9 E x. 341; 23 L . J. 179, Ex.) and other 
cases. In  Mayne on Damages, p. 39, i t  is thus 
la id  d o w n : “  The f irs t and in  fact the on ly in q u iry  
in  a ll these cases is, whether the damage com
plained o f is the natura l and reasonable resu lt of 
the defendant’s a c t; i t  w ill assume th is  character 
i f  i t  can be shown to be such a consequence as in  
the ord inary course of th ings  would flow from  
the act, or in  cases of contract i f  i t  appears to  have 
been contemplated by both parties.”  The la tte r 
pa rt of th is  is only a repe tition  o f the phrase in  
H adley  v. Baxendale (ub i sup.) which has since 
been frequently  critic ised. I n  tha t case the 
goods were delivered to a carrie r w ith  notice o f a 
contract which made the de live ry of the goods 
w ith in  a certa in tim e an essential pa rt o f the con
trac t. We have to  apply th a t ru le  here, as to the 
po in t whether the damages are too remote.

The ve ry  po in t was dealt w ith  in  The P arana  
(ub i sup.), where the question arose as to the 
application o f the ru le  in  the  case o f loss o f 
m arke t th rough delay, occasioned by a collision, 
though i t  was not the po in t in  the actual decision. 
M ellisb , L .J . there said th a t loss o f m arket in  the 
sense th a t you are entitled to the difference 
between the price when the goods arrived and the 
price when they ought to have arrived is on an 
ord inary  voyage so uncertain th a t i t  cannot be 
the na tura l and reasonable consequence in  every 
case. A n d  I  am o f opinion therefore th a t i t  is 
no t the na tura l and reasonable resu lt of a 
collis ion at sea. H e  said tha t loss of m arket 
by  delay aris ing from  a collis ion was too remote 
to  be taken in to  account as a head of damage 
when damages are claimed in respect o f a collision. 
That is an au tho rity  absolutely b ind ing  upon us. 
F o r my pa rt I  do not w ish to say th a t i f  I  had 
had to  decide tha t case I  should have decided i t  
d iffe ren tly . I  can see no d is tinc tion  between the 
princip les there la id down and those w h ich  we 
have now to apply. I t  is true, th a t was an action 
o f contract, and here the question arises in  t o r t ; 
b u t in  the passage I  have quoted from  Mayne on 
Damages, w h ich is founded on the case of Hadley 
v. Baxendale (ub i sup.), no d is tinc tion  is made 
between the two kinds of actions in  considering 
the na tu ra l and reasonable resu lt o f an act. I  
say therefore, upon the question of remoteness of

damage, there is no difference between actions 
upon contract and those no t upon contract. A s 
to the question w hether the m arke t value o f th e  
goods is to be taken upon the day o f co llis ion, i t  
appears to  me tha t i t  cannot be so taken— cer
ta in ly  no t in  th is  case, because no damage has 
been done which has not been allowed fo r except 
damage by delay, and tha t damage by delay does 
no t occur upon the day of collision.

B o w e n , L . J .—I  am of the same opinion.
F r y , L .J .— I  am  o f th e  same op in ion , consider

in g  m y s e lf bound by th e  case o f The P arana.
Appeal dismissed.

Solicitors fo r the  appellants, Lowless and Go.
Solic ito rs for the respondents, Stokes, Saunders, 

and Stokes, agents fo r  H i l l ,  D ickinson, and L ig h t-  
bound.

HIGH COURT OF JUSTICE.
C H A N C E R Y  D IV IS IO N .

M ay 6, 8, and  12,1884.
(Before B a c o n , V.C .)

P h e l p s , S t o k e s , a n d  C o . v . C o m b e r , (a )

B ills  o f exchange— Counterfoils— B il ls  o f la d in g — 
Consignor and consignee— A pprop ria tion  o f ship
ments to meet b ills— Agent o f two f irm s —Notice. 

Johnston, Pater, and Co., merchants,of Pernambuco, 
ordered goods o f the ir agents Samuel Johnston 
and Co., o f Liverpool, the p rinc ip le  partner in  
both firm s being the same in d iv idu a l.

The Liverpool f irm  sent the order to the ir agent a t 
New York, who bought the goods, and sent them  
and the b ills o f lad ing to Pernambuco.

I n  order to pay fo r  thegoods, the agent drew b ills  o f  
exchange on the Liverpool f irm , and sent the b ills  
w ith  counterfoils attached to Liverpool.

Each counterfoil was headed as fo llow s, “  Advice o f  
dra ft. To Messrs Samuel Johnston and Co., 
Liverpool,”  and after stating the number, date, 
andam ount o f the d ra ft, andthe shipments against 
which i t  was drawn, concluded as fo llow s, ‘ ‘ Please 
protect the d ra ft as advised above and oblige 
drawer.”

Samuel Johnston and Co. accepted the bills, and de
tached the counterfoils. .

The agent sold the b ills  to bankers in  New York  
shortly  before the L ive rpoo l f i rm  stopped paym ent. 

The agent gave notice, by telegram, of the fa i lu re ,  
to the Pernambuco f irm .

The Pernambuco f irm  received the proceeds o f the 
sale o f the goods, and applied them in  payment o f  
the balance due to them fro m  the Liverpool f irm .  

Held, on action by the bankers against the Pernam 
buco f irm  fo r payment o f the bills, or an account, 
that there was no appropria tion o f the shipments, 
nor o f the proceeds uj the sale thereof, to meet the 
bills o f exchange.

T iie  p la in tiffs  in  th is  action were bankers a t New  
Y o rk , and the defendant, at the tim e of the trans
action in  dispute, was carry ing  on business as a 
m erchant a t Pernambuco under the name o f John
ston, Pater, and Co., and at Bahia under the name 
o f Johnston, Comber, and Co. In  M ay 1879 
Samuel Johnston and Co. were the bankers and 
agents at L ive rpoo l of Johnston, Pater, and Co. 
and Johnston, Comber, and Co., and R. B. Borland

(a) Reported by F r a n c is  E. A d y , Esq., Barrister-at-Law.
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was general agent in  New Y o rk  o f a ll the three 
firm s.

In  M ay 1879 the Pernambuco f irm  ordered the 
L ive rpoo l f irm  to send certain goods to  them for 
some of th e ir  customers in  B ra z i l; the L ive rpoo l 
f irm  sent the order to  K . B. Borland, who bought 
the goods in  New Y o rk .

R. B. B orland sent the goods, and the b ills  of 
lading, by  the steamship Glensannox,. to Pernam 
buco, and to  pay fo r the goods drew three b ills  of 
exchange upon the firm  of Samuel Johnston and 
Co. One numbered 401 was dated the 9th M ay 
1879, and was drawn fo r a sum of 1500Z. payable on 
the 23rd J u ly  1879, and the o ther two, num bered 
respectively 402 and 404, were dated the 16 th  M ay 
1879, and drawn fo r  sums of 1500Z. and 2000Z. 
respectively payable on the 30th J u ly  1879.

There was attached to each of the  said b ills , at 
the tim e when the same was drawn, a counterfo il, 
•syith a perforated line  between the b ill and the 
counterfoil.

Bach counterfo il was headed as follows, “  A dvice 
to  dra ft. To Messrs Samuel Johnston and Co., 
L iverpoo l,”  and a fte r s ta ting  the number, date, 
and amount of the d ra ft, and the shipments 
against which i t  was drawn, concluded as follows, 
“ °PleaBe protect the d ra ft as advised above and 
oblige drawer.”

R. B. B orland sent the b ills  o f exchange, and 
copies of the b ills  o f lading, to Samuel Johnston 
and Co., and meantime sold the b ills  to Phelps, 
Stokes, and Co. in  New Y o rk .

Samuel Johnston and Co. accepted the b ills , and 
detached and retained the counterfoils.

On the 10tn June 1879 Samuel Johnston and 
Co. stopped paym ent, and im m ediately on ascer
ta in in g  th is  tact the p la in tiffs  and the saidR . B. 
Borland telegraphed to  Pernambuco, in fo rm ing  
Johnston, Pater, and Co. (who had been previously 
instructed as to the purchase and shipm ent of the 
goods, and as to  the three b ills  being drawn against 
and charged on the said goods) th a t they must 
ho ld  the said shipments by  the Glensannox, and 
the proceeds of the sale thereof, as security to  the 
p la in tiffs  as the holders o f the bills. The telegram  
was as fo llow s :

Having pledged documents and shipment G lensannox  
hold proceeds subject order Phelps, Stokes, and Co. and 
Bank British N orth America.

The Glensannox a rrived  at Pernambuco, and 
the defendant, o r his f irm  of Johnston, Pater, and 
Co., a fte r rece iving the telegram, obtained posses
sion of the goods, transferred them  to the B ra 
z ilian  purchasers, and received the proceeds and 
applied the same in  the paym ent o f the balance 
due to them  from  the L ive rpoo l firm .

The p la in tiffs  claimed payment of the b ills , or 
an account, and an order fo r paym ent ou t of the 
proceeds of the goods, and a receiver.

The defendants denied tha t R. B. Borland was 
agent o f the three firm s, o r had au th o rity  to 
pledge the goods.

B y  an agreement made the 11th Dec. 1877, be
tween Carruthers Charles Johnston, of L iverpool, 
of the one part, and Robert B e ll Borland ot the 
o th e r; a fte r rec iting  th a t C. C. Johnston was de
sirous of appo inting the said R . B. Borland as 
agent to represent the partnersh ip firm s o f Samuel 
Johnston and Co. of L iverpool, Johnston, Pater, and 
Co. of Pernambuco, and Johnston, Comber, and 
Co. of Bahia, on commission in  the U n ited States 
of Am erica fo r  the term  of five years from  the 1st

Jan. 1878, upon the term s and conditions the re in 
after contained, i t  was agreed between the parties 
thereto as fo llo w s :

Th at the said R .B . Borland shall for and during the 
period of five years from the said first day of Jan. 1878, 
enter into the service of the said C. C. Johnston, and 
well and faithfully act for him as agent on commission, 
as may from time to time be required by him the said C. C. 
Johnston, in the "United States of America, and shall and 
w ill, during the said term, diligently attend the business 
concerns of the said C. C. Johnston, and the said firms of 
Samuel Johnston and Co., Liverpool, Johnston, Pater, 
and Co., Pernambuco, and Johnston, Comber, and Co., 
Bahia. That all business transactions by the said E .
B . Borland on behalf of the said firms shall be charged 
by commission only, in conformity with the rates which 
have been heretofore charged by the said E . B . Borland 
since Jan. 1, 1873, under a w ritten agreement and power 
bearing date 28th Deo. 1872. Provided, however, that m  
cases of mutual agreement, the scale of commissions may 
be modified by the parties to this agreement as circum
stances warrant.

Th at the said E . B . Borland shall not enter into  
any speculative business whatever, but confine himself 
entirely to th a t of commissions only, and in case of 
any other commissions being offered to him by other 
firms, he shall first submit the same for the approval of 
the said C. C. JohnBton, in writing, before proceeding 
with the transaction thereof.

That the said E . B. Borland shall be at liberty to make 
advances on shipments of produce consigned to the said
C. C. Johnston, to the extent of not exceeding three- 
fourths of the net value thereof, and he is hereby author
ised and empowered to draw on the said Samuel J ohnston, 
and Co. for the amount of all such advances, and also for 
the amount of any orders given by the said firms of 
Samuel Johnston and Co., Johnston, Pater, and Co., 
and Johnston, Comber, and Co.

That the said E . B . Borland shall use his bes t endea
vours and utmost exertions in obtaining consignments 
of and orders for produce, in connection w ith the said 
firms.

Charles Carruthers Johnston was alleged by 
the p la in tiffs  to be the chief partner in  a ll the 
three firm s, and the evidence of W . H . Brown, 
the broker who sold the b ills  of exchange, and of 
S. P. Slater, c lerk of the p la in tiffs  who bought 
them, and also of one of the partners of the p la in 
t if fs ’ firm , was taken in  New Y o rk  before exam
iners, w ith  a view  to show that the p la in tiffs  
bought the b ills  on the understanding tha t the 
goods shipped by the Glensannox were appro
priated to meet the bills.

The evidence o f R. B. Borland was also taken on 
th is  po in t, and on behalf o f the defendants, to show 
th a t pressure was pu t upon h im  by the p la in tiffs  
to send the telegram of the 10th June 1879.

C. O. Johnston, Thomas Comber, and Thomas 
Comber G riffith s  were also examined in  E ng land 
w ith  regard to the connection of the three firm s, 
and the au th o rity  o f R. B. Borland to  act as 
agent fo r them, or to pledge the goods.

R. T. Reid, Q.C., M .P . and Northmore Lawrence 
fo r tho p la in tiffs .— The question to be decided in  
th is  action is, whether Borland had au tho rity  to 
create any charge on the  goods consigned by the 
Glensannox, or on the proceeds of the sale of them, 
whether he purported to create such charge, and 
whether the p la in tiffs  bought the b ills  of exchange 
on the fa ith  o f his m aking such charge. The 
agreement of the 11th Dec. 1877 made Borland 
agent of the three firm s, and under i t  ho had 
au th o rity  to pledge the goods, and the evidence of 
B rown and Slater showed th a t the b ills  of exchange 
were purchased on the fa ith  o f Borland pledging 
the goods, and being authorised to do so. In  
F r ith  v. Forbes (7 L . T. Rep. N . S. 261 ; 4 De G. F . 
&  J. 409) tho cou rt held th a t there was appro-
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p ria tio n  of cargo to meet b ills  of exchange. E x  
parte  Carruthers (3 De G. &  Sm. 510) was a d iffe r
ent case. In  Robey and Go. Perseverance lro n -  
worlcs v. O llie r (27 L . T. Rep. N . S. 362; L . Rep. 7 
Ch. A pp . 695) F r ith  v. Forbes was discussed, and 
the references to tha t case in  the judgm ents of 
James and H e llish , L . JJ. are in  our favour. Then 
the defendant received the goods, a fter notice tha t 
they were purchased by means of the b ills  of ex
change, and tha t they were pledged to meet the 
b ills . I t  was not competent fo r them  to receive 
the  goods and dishonour the b ills . There was a 
clear in tention  th a t there should be an equitable 
lien  on the cargo. A l l  the three firm s had notice 
o f the transactions.

M arten , Q.C. and F . Thompson fo r the defen
dants.— The le tte rs of advice on the counterfoils, i f  
p u rp o rtin g  to pledge the goods, were on ly a security 
to  Samuel Johnston and Co. The le tte rs of advice 
were detached by Samuel Johnston and Co. when 
they  accepted the bills , and could confer no bene
f i t  upon the p la in tiffs . The p la in tiffs  had no th ing 
to  re ly  upon but the cred it of the acceptors o f the 
b ills . I f  the b ills  of lad ing are not annexed to the 
b ills  o f exchange, the on ly security is the cred it o f 
the  acceptors:

Robey a n d  Co. Perseverance Iro n w o rk s  v . O liv e r , 27 
L. T . Rep. N .S . 3G2; L . Rep. 7 Ch. App. 695.

In  the  present case the b ills  of lad ing had gone 
to  Pernambuco. [ B a co n , V .C .—The question I  
have to decide is, whether from  a ll the documents 
Borland had the power to make, and did  make, an 
equitable assignment.] The advice and d ra ft on 
the counterfoil does not amount to  an equitable 
assignment. The b ills  o f lad ing and the goods 
went to Pernam buco; i t  is clear tha t no charge 
was intended:

Re E n tw is t le ;  E x  p a r te  A rb u th n o t, L .R e p .3 C h . D iv. 
477.

E x  p a r te  B a n n e r ; Re Tappenbeck, 34 L . T . Rep. 
N . ¡5. 199 ; L . Rep. 2 Ch. D iv. 278.

There was no appropria tion to meet the b ills , the re
fore no equity arose in  favour of the holders 
o f the b ills  to  have the proceeds applied in  pay
ments o f the b ills  under the doctrine o f E x  parte 
W aring  there referred to. K b  specific lien was 
given to Borland on the goods o r the proceeds 
o f  the sale of them  :

Thom son  v. S im pson , L . Rep. 5 Ch. App. 659.
A s to  B rown and Slater, a conversation between 
them  could not a lte r the le tte r of advice:

C itize n s  B a n k  o f L o u is ia n a  v. F ir s t  N a t io n a l B a n k  o f  
N ew  O rleans, L  Rep. 6 E . & Ir .  App. 352.

A s to the agreement o f the 11th Dec. 1877, there 
was no a u th o rity  given by tha t to Borland to give 
any pledge in  respect of goods bought by h im  in  
New Y o rk  on commission. In  executing orders 
Borland m ig h t draw to the fu l l  amount, b u t he 
had no au tho rity  to pledge the goods. The evidence 
of Carruthers Charles Johnston showed tha t he 
never authorised Borland to make any pledge or 
charge in  respect of the goods ordered, or in  re
spect of the proceeds of the sale o f the goods. The 
counterfoils were merely le tters of advice, as 
between the drawer and drawee of the b ills  of ex
change, and the p la in tiffs  could nothave the benefit 
of them. M r Johnston said that, though kewas pa rt
ner in  a ll the three firm s, he did not communicate 
the agreement o f the 11th Dec. 1877 to the Pernam
buco and Bahia firms. P rim d  facie there was no 
in ten tion  of appropriation. As to the conversation

betw een S la te r an d  B ro w n , genera l in fo rm a tio n  
was g iven  to  S la te r, the bu yer, on b e h a lf o f P helps, 
S tokes, and C o., th a t  th e  b ills  w ere  d ra w n  against 
consignm ents for th e  purpose of sh ow in g th a t th e  
b ills  represented  bond fide  transactions, b u t no  
specific in fo rm a tio n  was g iv e n  b y  B ro w n , th e  
b ro k er, as to  sh ipm en t ag ain st w h ich  th e  b ills  
w ere draw n. T h e  m ere  fa c t o f th e  b ills  b e in g  
d raw n  ag ain st goods does no t o f its e lf  create  a 
c h a rg e ; and, in  th is  case, th e  p arties  n e v e r in 
tended, an d  never d id  create a  charge.

R. T. Reid, Q .C . in  re p ly .— PVii7i. v . Forbes 
{sup.) is in  o u r fa vo u r, and Robey and Go. Perse
verance Ironw orks  v. O llier (sup.) differs fro m  th e  
present case in  th a t here i t  was im possible fo r  th e  
b ills  of la d in g  to  b e sent w ith  th e  b ills  o f ex ch a n g e; 
th e  b ills  of la d in g  had  to  accom pany th e  goods to  
P ernam bu co . I n  E x  parte Banner; Re Tappenbeck 
(sup.) th e  do ctrin e  o f E x  parte W aring  was in tro 
duced b y  th e  circum stances of th e  b a n k ru p tc y . 
H e  re fe rre d  to

Re E n tw is t le  ; E x  p a rte  A rb u th n o t (s u p .) ;
R a n k in  v. A lfa ro ,  36 L .  T . Rep. N .S . 529; L . Rep.

5 Ch. D iv. 786.
A s  to  th e  counterfoils, w h y  w ere  th e y  ap 
pended except to show th a t  th e  b ills  w ere  
d raw n  ag a in st th e  sh ipm ents ? A s  to  th e  e v i
dence, bo th  B ro w n  and S la te r th o u g h t th a t  th e  
b ills  w ere d raw n  against sh ipm ents, and th a t th e re  
was an  hypothecation . I f  on th e  facts i t  was 
th e  in te n tio n  of B ro w n  and S la te r  th a t th e re  
should be an hypo thecation , th a t disposes o f th e  
question o f la w . T h en  th e  defendant says th a t  
B o rlan d  had  no a u th o rity  to  pledge th e  goods, b u t  
b y th e  ag reem ent, an d  on th e  evidence, he c le a rly  
had a u th o rity , an d  a ll th e  firm s had notice. T h e n  
th e  defen dan t, i f  he refuses to  pay th e  b ills  of ex
change, ou g h t to  g ive  up  th e  b ills  of la d in g :

Shepherd  v H a r r is o n ,  1 Asp. M ar. Law Cas. 66; 24
L. T . Rep. N . S. 857 ; L . Rep. 5 H . of L . 116.

I f  th e  p rin c ip a l takes th e  b ills  of lad in g  fro m  
his ag ent, he m ust ta k e  th e  b ills  of la d in g  subject 
to  th e  charge m ade b y  th e  same ag ent in  favour of 
th e  acceptors o f th e  b ills  o f exchange. B o rla n d  
was en titled  to  raise m oney b y  p led g in g  th e  goods, 
and his p rin c ipa ls  are  bound by h is  acts.

B a co n , Y .O .— T h e  course o f m erc an tile  b u s i
ness w ith  reg ard  to  specific ap p ro p ria tio n  is w ell 
kn o w n , and in  th e  present case I  m u st re ly  upon  
th e  facts, th e  la w  upon th e  subject be ing  p la in . 
Johnston and Co. w ere m erchan ts  a t L ive rp o o l, 
and also a t P ernam buco un der an o th er f irm  
nam e. T h e y  em ployed B o rlan d  as th e ir  ag en t in  
N e w  Y o r k .  T h e  f irm  a t P ernam bu co w ro te  to  the  
f irm  a t L iv e rp o o l desiring  a purchase to  be m ade  
in  th e  U n ite d  S tates, and th e  L iv e rp o o l f irm  sent 
th e  necessary in struction s to  B orlan d . H e  w ith 
o u t an y fu nd s or c red it th a t  I  kn ow  of, h a d  to  pay  
fo r th e  goods purchased and ship th e  goods to  
P ernam buco. A c tin g  w ith in  th e  scope o f h is  au 
th o r ity , he drew  b ills on th e  L iv e rp o o l house, and  
to  each of these b ills  was attached a  co u n terfo il 
s ta tin g  th e  p a rtic u la rs  o f the d ra ft, and o f th e  
shipm ents against w h ich  i t  was drawn. H is  d u ty  
b e ing  to  charge th e  L iv e rp o o l firm  w ith  a com 
m ission, he d rew  th e  b ills  and sent th em  to  th a t  
f irm  fo r acceptance. In  th e  m ean tim e he sold th e  
bills  o f exchange to  th e  p la in tiffs  in  N e w  Y o r k ,  
an d  he had to  tra n s m it th e  b ills  o f lad in g  to  his  
prin c ipa ls  a t P ernam buco. I t  w as im possib le  
th a t th e  b ills  of la d in g  could go to  L iv e rp o o l, fo r
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Q U E E N ’S B E N C H  D IV IS IO N .they had to accompany the goods to Pernambuco. 
There was no hypothecation o f the b ills  of lad ing 
to  the p la in tiffs  or any one else. I t  was said the 
p la in tiffs  had a charge on the proceeds o f the 
goods, bu t there was no in ten tion  on the pa rt of 
any of the three firm s, o r th e ir agent, to  create a 
charge in  favour o f the p la in tiffs . B y his le tte r 
Borland m erely aaid, “  Y ou  may properly accept 
the b ills  of exchange because I  have shipped the 
goods.”  The p la in tiffs  re lied on the solvency of 
the  L iverpool firm , and the counterfoils on ly 
meant tha t the shipments had been made. 
W hen the b ills  were presented for acceptance, 
Samuel Johnston and Co., as the drawees of the 
b ills , kep t the counterfoils. The f irm  a t Per
nambuco did  no t receive any notice of the 
particu lars o f the b ills . They only knew the 
goods had been purchased, for they received the 

oods, and the b ills  of lading, which were in - 
orsed in  favour o f the purchasers, who i t  ap

peared paid the money to  the firm  at Pernambuco. 
The p la in tiffs  said tha t the Pernambuco firm  
should have applied the proceeds of the goods in  
discharge of the b ills , b u t there was no contract 
whatever to  th is  effect. The evidence of B row n 
and Slater, and the telegram o f the 10th June 
1879, ca rry  the case no fu rthe r. I  find  no th ing  
in  the shape o f an appropria tion for payment of 
the b ills  out o f the proceeds of the goods.

J t appears to me tha t the case is en tire ly  covered 
by the decision of the C ourt of Appeal in  E x parte 
Banne ; Be Tappenbeck ¡34 L . T . Rep. N . S. 199 ; 
L . Rep. 2 Oh. D iv . 278). A s regards the counter
fo il, i t  is impossible to  say tha t i t  has in  terms any 
application to  pa rticu lar goods. The only meaning 
o f i t  is tha t “  when you have accepted the b ills  you 
w i l l  have become purchasers o f the goods I  have 
ordered for you,”  In  m y opinion i t  is qu ite  clear 
th a t a charge by the counterfo il upon the goods 
cannot be sustained, and is a ltogether con tra ry  to 
established law. I  much reg re t the decision at 
w h ich I  have to a rrive  in  th is  case, for i t  is fa ir 
jus tice  and honesty on the one side, and law on 
the other. W hat is the real nature of the case ? 
Johnston and Co. o f Pernambuco on the one sido, 
and Johnston and Co. o f L iverpool, the same John
ston on the o th e r; Johnston and Co. of Pernam
buco received the proceeds o f these goods, and 
thereout paid the debt due to them  from  Johnston 
and Co. o f L iverpool, and ignored the p la in tiffs ’ 
ju s t claim altogether. A  more unfa ir and un ju s t 
transaction could not be, bu t I  feel bound by au
th o rity  to hold tha t there is not sufficient in  the 
case to amount e ither to an hypothecation o f the 
goods, or a charge on the goods, though I  am very 
sorry so to decide. The action m ust therefore be 
dismissed.

Marten, Q.C.— W ith  costs ?
B acon , V .C .— Samuel Johnston has acted two 

parts, and the defendant has go t the money in  his 
pocket, and has succeeded in  re ta in ing  it .  I  d is
miss the action, bu t w i l l  make no order as to costs, 
fo r the whole transaction is a p la in  dishonesty, 
and I  hope the example w il l  not be fo llow ed; 
Samuel Johnston of Pernambuco, and Samuel 
Johnston of L iverpool, have received the p la in tiffs ’ 
money, and kept it .

S o lic ito rs : Hollams, Son, and C ow ard; F ield, 
Boscoe, and Co., fo r Bateson, B righ t, and W arr, 
L iverpool.

M arch  10 and M ay  30, 1884.
(Before Lo rd  C o l e r id g e , C.J. and M a t h e w , J.) 

T h e  M er s e y  D ocks a n d  H a r b o u r  B o ard  v .

T h e  O v e r s e e r s  of L l a n e il ia n . (a)
Lighthouse —  Poor - rate —  General lighthouse 

au thority  —  P a rt o f tower used as telegraph 
station— “  Beneficial occupation”  — A d jo in in g  
buildings— Merchant Shipp ing Act 1854 (17 A 18 
Viet. c. 104), s. 430.

The appellants appealed against a poor rate made 
by the respondents in  accordance w ith  a supple
mental valuation o f rateable hereditaments in  the 
pa rish  o f L la n e ilia n , wherein the appellants were 
assessed, in  respect o f a lighthouse, telegraph 
station, houses, build ings, and land at P o in t 
Lynas, at the gross estimated value o f 3051., and 
rateable value o f 2441.

The appellants were incorporated as a body o f public  
trustees by the Mersey Docks and H arbour Act 
1857, and the property, powers, rights, and p r iv i
leges o f the L iverpool Dock Trustees, includ ing  
the r ig h t to levy certain harbour and ligh t dues 
on vessels entering the po rt o f L iverpool, were 
vested in  the appellants. The tolls were so fixed  
that w ith  the other receipts o f the appellants 
applicable to conservancy purposes they should not 
be higher than necessary fo r  conservancy ex- 

enditure, and therefore no profits were receivable 
y the appellants fro m  the occupation o f any o f 

the property.
The lighthouse consisted o f a tower and a dwelling- 

house adjo in ing. I n  the tower there was the ligh t- 
room, which contained the flash-light w ith  clock
work fo r  regulating the flashes, and also a room  
used fo r  working a telegraph w ire which was one 
o f the connections o f the w ire fro m  Birkenhead 
to Holyhead, m aintained by H er M ajesty’s Post
master-General f o r  the exclusive use o f the ap 
pellants under an agreement. The dwelling- 
house adjo in ing the tower and the other premises 
were occupied by the light-keepers as servants o f  
the appellants.

The tower o f the lighthouse had no occupation 
value except as a lighthouse and as a telegraph 
station.

The appellants contended that i t  was not rateable, 
on the ground that i t  was exempted by the 430th 
section o f the Merchant S hipp ing Act 1854, and  
that i t  was not and could not be the subject o f 
any beneficial occupation, and they contended that 
the premises other than the tower ought to be 
assessed upon the ir value to be let f ro m  year to 
year, supposing they were not used fo r  the ligh t 
or telegraph, but were disconnected therefrom and 
applied to any other purposes fo r  which they 
might be available.

The respondents contended that the whole o f the 
premises ought to be assessed upon the ir existing 
value to the existing occupiers.

Held, that the tower was incapable of profitable  
occupation as a lighthouse, but i t  being also used 
as a telegraph station, i t  was in  that respect cap
able o f a beneficial occupation, and therefore rate
able, and tha t,w ith  respect to the ad jo in ing  houses, 
i t  having been found  as a  fa c t that the ir value 
was enhanced fro m  being used in  connection w ith  
the touier, the assessment made on that footing- 
was correct.

(a) Reported by H . D. B o n s e y , Esq., Barrister-at-Law.



MARITIME LAW CASES. 249
Q .B . D iv .] M e r s e y  D ocks a n d  H a r b o u r  B o ard  v . O ve r s e e r s  of L l a n e il ia n . [Q -B . D i v .

Held, also, that the 430th section o f the Merchant 
S hipp ing Act 1854 d id  not apply, and was 
applicable only to lighthouses under the control 
o f general lighthouse authorities.

C ase stated under 12 &  13 Y ic t.  c. 45, s. 11, the 
m ateria l pa rt of which is as follows :—

1. In  A ug . 1879 the respondents made a sup
plemental valuation lis t  of rateable hereditaments 
in  the  parish o f L laneilian , in  the county of 
Anglesey, and therein assessed the appellants in  
respect of a lighthouse, telegraph station, houses, 
bu ild ings, and land, at P o in t Lynas, at the gross 
estimated value of 305?., and a rateable value of 
244?. The assessment committee of the Anglesey 
U n ion  confirmed the assessment.

2. On the 19th M ay 1882 the respondents 
made a poor rate fo r the said parish, in accord
ance w ith  the said supplemental valuation lis t. 
The appellants gave notice of appeal to the 
quarte r sessions fo r the county of Anglesey 
against the rate, whereupon th is  case was stated 
by the consent o f the parties and by order of one 
of the judges of the Queen’s Bench D iv is ion.

3 and 4. P r io r  to  the year 1857, the docks at 
L ive rpoo l were vested in  the corporation, under 
the name of tho Trustees of the L iverpoo l Docks, 
who were empowered to levy certain dues on 
vessels entering the po rt o f L iverpool, and 
amongst others, certain harbour and lig h t dues. 
The appellants were incorporated as a body of 
pub lic  trustees by the Mersey Docks and H arbour 
A c t 1857, and amongst other m atters the pro
pe rty  powers, r igh ts , and privileges of the L iv e r
pool Dock Trustees, inc lud ing  the r ig h t  to  levy 
dues as aforesaid, were transferred to the appel
lants, who are now regulated by the  said A c t of 
1857; the Mersey Dock A cts  Consolidation A c t 
1858; the M ersey Docks (P erry Accommodation) 
A c t 1860; the Mersey Docks (Yarious Powers) 
A c t 1867; the Mersey Docks (L iverpool B ive r 
Approaches) A c t 1871; the Mersey Docks A c t 
1874, and other statutes.

5. B y sect. 54 of the said A c t of 1857:
The following account shall be kept separately, and 

shall be dealt w ith  as distinct sources of income and ex
penditure (that is to say):

(1.) A n account of a ll sums received and disbursed by 
the board in respect of the following matters, and here
inafter called “ conservanoyreceipts" a n d “ oonservancy 
expenditure;”  thatis  to say, in respect of the maintenance 
of buoys, landmarks and telegraphs, the expense of 
lights and lifeboats, the expense of the marine surveyor, 
the expenses to be incurred as hereinafter mentioned, 
w ith  the consent of the Commissioners for the Conser
vancy of the B iver Mersey, in improving of the port of 
Liverpool, or the navigation of the river Mersey, the ex- 
penses to be incurred in the exeroise of the jurisdiction 
hitherto vested in the corporation of appointing a water 
bailiff and removing sunken vessels and other impedi
ments to the navigation.

(2.) An account of a ll sums received and disbursed by 
the board in the exercise of the powers hitherto vested in 
the Liverpool Pilotage Commissioners, hereinafter called 
“  pilotage receipts ” and “  pilotage expenditure.”

(3.) A n account of a ll other sums reoeived and dis
bursed by the board in pursuance of this Act, and here
inafter called “  general receipts ”  and “ general expen
diture.”

B y sect. 55 of the same A c t :
The board may, w ith the consent of the Conservanoy 

Commissioners, apply any portion of their general re
ceipts, after providing for the expenses and charges in
cidental to the Mersey Dock estate, in improving the port 
of Liverpool or the navigation of the river M ersey; they 
may also increase or diminish and again increase any 
rates or dues leviable by them in pursuance of this

Act, either generally or in  respeot of any particular 
articles.

A n d  sect. 56 of the same A c t :
The following rules shall be observed by the board 

with respect to the moneys received by them under this 
A ct (that is to say);

(1.) The conservanoy expenditure shall be defrayed 
out of the conservancy receipts.

(2.) The pilotage expenditure shall he defrayed out of 
the pilotage receipts.

(3.) Ho portion of the conservanoy receipt or pilotage 
receipts shall be applied in  aid of the general expen- 
diture.

(4.) H o sums shall be payable in respect of dooks by 
any vessel th a t does not use the same.

(5.) Save as by this Act provided no moneys receivable 
by the hoard shall be applied to any purpose, unless the 
same conduces to the safety or convenience of ships fre
quenting the port of Liverpool, or facilitates the shipping 
or unshipping of goods, or is concerned in discharging a 
debt contracted for the above purposes.

6. Certa in lighthouses, lightsh ips, buoys, bea
cons, landmarks, seamarks, and lifeboats, and 
lifeboat-houses became vested in  the appellants on 
th e ir  incorporation. B y sect. 104 of the said A c t 
of 1858, the appellants were empowered to purchase 
land in  convenient situations for the erection of 
lighthouses, and by sect. 156 of the same A c t 
they are empowered to establish and to a lte r o r 
remove floating ligh tsh ips in  o r near the sea 
channels w ith in  or near the po rt o f Liverpool, 
subject as to the erection or removal of l ig h t 
houses, and the placing o r removal of ligh tsh ips, 
to the sanction of the T r in ity  House. U nder the 
said Acts, and the M erchant Shipp ing A c t  1854, 
s. 394, the appellants may not discontinue any of 
th e ir ’ lighthouses w ithou t the sanction o f the 
T r in ity  House.

10. B y  sect. 238 of the said A c t  of 1858, cer
ta in  rates called harbour rates, specified in  sche
dule D . to tha t A c t, were made payable to the 
appellants in  respect of a ll vessels coming in to  or 
going out of the po rt o f L iverpoo l, and no t enter
in g  in to  the dooks, according to th e ir tonnage, 
burthens, and to the ir respective voyages. B y  
sect. 3 of the Mersey Docks A c t 1874 the harbour 
rates set fo rth  in  the schedule to tha t A c t  were 
substituted from  and after 1st Oct. 1874 fo r the 
said rates in  schedule D. to the A c t of 1858, and 
i t  was provided tha t the appellants m ig h t when 
and as they should deem i t  expedient so to  do 
from  tim e to tim e lower and again advance these 
rates, b u t so tha t the same should never exceed 
the amounts mentioned in  the schedule to tha t A c t, 
and so tha t the same when so lowered or advanced 
should not be w ith  the other receipts of the board 
applicable to conservancy account h igher than 
was necessary fo r the purposes o f conservancy 
expenditure. The harbour rates actually levied 
have been about one ha lf o f those mentioned in  
the said schedule.

11. B y sect. 230 o f the said A c t of 18o8, certain 
dock tonnage rates shown in  schedule B. to th a t 
Act were made payable to the appellants on a ll 
vessels entering in to  or leaving the docks, accord
in g  to th e ir tonnage, burthens, and according to  
th e ir respective voyages. These rates included 
dock dues, lighthouse dues, and floa ting -lig h t 
dues, as shown in  the said schedule. B y  sect. 
270 of th a t A c t the appellants were empowered 
from  tim e to  tim e  to lower a ll or any of the 
rates mentioned in  the said schedule B., and again 
to advance them. The lighthouse dues and floa t
in g -lig h t dues included in  the dock tonnage
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rates were kept separate from the dock dues 
and were carried to conservancy account and 
applied for conservancy purposes, bu t by sect, o 
of the said A c t of 1874 i t  was provided that 
they should no longer be so dealt w ith , and 
should be deemed part of the receipts applicable 
to the general expenditure.

12. By sect. 6 of the said A c t of 1874:
From and after the passing of this Act, all sums re

ceived by the board in respect of harbour rates and the 
conservancy portion of the dock tonnage rates, whether 
under the Act of 1858 or under this Act, and all sums 
disbursed by the board in respect of conservancy expen
diture as defined by sect. 54, sub-sect. 1 of the Act of 1857, 
shall be deemed to be conservancy receipts or conser
vancy expenditure as the case may be, and shall be 
accordingly thenceforward included in  the separate ac
count of conservancy receipts and' conservancy expendi
ture which by that section the board are required to 
keep, and such account shall be called the conservancy 
account.

14. A l l  the accounts of the appellants are an
nually audited by a special auditor appointed 
for the purpose by the Board of Trade under 
sect. 8 of the Mersey Docks Act 1867.

15. W ith  the consent of the special auditor, a 
sum of 500Z. is annually debited to the conser
vancy account in  respect of a portion of certain 
general expenses of the appellants, which the 
appellants allege are partly incurred on conser- 
vancy account, such as the salaries and oftice 
expenses of the general secretary, treasurer, 
accountant, solicitor, and auditor,and the ir clerks. 
There is no permanent debt incurred on conser
vancy account, though the account is occasion
ally in  arrear owing to larger expenses than usual 
being incurred in  the erection of lighthouses 
and the undertaking o f other structural works. 
On the 1st July 1881 there remained in hand a 
surplus of conservancy receipts over conservancy 
expenditure, amounting to 22.875Z. The conser
vancy expenditure fo r the year preceding was 
26,2941., and the receipts 44,4301. (including a 
balance of 57821. carried forward on 1st Ju ly 
1880). The surplus or deficit on the account in  
any year is carried forward to the same account 
in  the year following.

16. The lighthouse at Point Lynas, on the 
north coast of the island of Anglesey, in  respect of 
which the appellants have been assessed as afore
said, is one of the lighthouses which were main
tained by the trustees of the Liverppol Docks 
and the lease of which for a term  of twenty-one 
years expiring in  1862 became vested in  the 
appellants on the ir incorporation as aforesaid. 
The appellants have always since worked and 
maintained the lighthouse fo r the convenience 
and safety of ships frequenting the port of L ive r
pool, but the lig h t is also of use to other 
vessels navigating the eastern ports o f the Ir is h  
Ghannel.

17. P rior to 1872 poor rates were paid in  re- 
speot of the lighthouse and lightkeeper’s house 
upon an assessment of 121., and from  1872 to 1877 
(when the present dispute first arose) upon an 
assessment of 201., and from 1877 to 1879 upon an 
assessment of 501. net rateable value. None of the 
private Acts by which the appellants are regulated 
contain any express provision exempting the 
lighthouse or the other assessed promises from 
the payment of poor rates.

18. Between Nov. 1877 and Aug. 1879 the 
appellants purchased the freehold of the site of

the said lighthouse and of some adjoining land, 
together about sixteen acres, at a cost of about
30001., and they spent a sum of about 56001. in
structural improvements of the lighthouse in  con
structing new ligh ting  apparatus, and in  erecting 
two four-roomed houses for the lightkeepers, and 
a stable. The two houses are in  an exposed situa
tion, and partly on that account and partly  w ith  
a view to making a handsome group of buildings 
they were b u ilt more substantially and expen
sively than ordinary dwelling-houses w ith  sim ilar 
accommodation usually are. The said houses, 
stable, and land, i f  not used in  connection w ith  
the lighthouse, m ight be let by the appellants to 
other tenants at a rent.

19. The lighthouse consists of a tower and a 
dwelling-house adjoining. In  the tower is the 
light-room, which contains the flash-light, w ith  
clockwork for regulating the flashes, all fitted on 
cast-iron columns, and on a circular cast-iron 
base fo r the lig h t attached to the freehold, and 
also a room used for working a telegraph wire, 
which is one of the connections of the wire, 
from Birkenhead to the south stack, Holyhead, 
maintained by H er Majesty’s Postmaster-General 
fo r the exclusive use of the appellants, as men
tioned in paragraph 8. The said room is one 
of the telegraph stations of the appellants w ith in  
the meaning of the agreement referred to in 
paragraph 8, and the telegraph wire therefrom 
is worked by them as mentioned in paragraph 7 
and 8. The dwelling-house adjoining the tower 
and the other premises are occupied hy the ligh t- 
keepers as servants of the appellants.

21. The tower of the lighthouse has no occu
pation value except as a lighthouse and as a 
telegraph station, and the appellants under the 
present^ circumstances are the only persons to 
whom i t  is of value for those purposes. The 
appellants contend tha t i t  is not rateable on the 
grounds that i t  is exempted by the 430th section 
of the Merchant Shipping A ct 1854, and tha t i t  
is not and cannot be the subject of any beneficial 
occupation, and they contend that the premises 
other than the said tower ought to be assessed 
upon their value to be le t from  year to year, 
supposing they were not used fo r the lig h t or 
telegraph, but were disconnected therefrom and 
applied fo r any other purposes fo r which they 
m ight be available.

22. The respondents contend tha t the whole of 
the premises ought to be assessed upon their 
existing value of the existing occupiers.

23. I f  th is court shall be of opinion that the 
appellants are rateable in  respect of the tower 
and the other premises as used at present for and 
in  connection w ith  the lig h t and telegraph, the 
present assessment of the appellants’ premises is 
to stand. I f  in  respect of the tower as a tele
graph station only, and not as a lighthouse, and 
the other premises at the ir value as now used 
and occupied, the gross estimated rental is to be 
reduced to 95Z., and the rateable value to 761. But 
i t  the appellants are rateable in  respect only 9* 
the premises other than the tower upon their 
value supposing they were not used fo r the ligh t 
or telegraph but were disconnected therefrom, 
then the gross estimated rental is to be reduced 
to 451., and the rateable value to 401.

Carver (B igham , Q.C. w ith  him) for the apP6' -
ants. 1 he lighthouse belongs to the appellants m
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the ir capacity of harbour authority, and i t  is not 
capable of a profitable occupation; they are ex
pressly restricted by statute from m aking any 
profit. In  Beg. v. The M etropolitan Board  o f 
Works (19 L . T. Rep. N . S. 343; L . Rep. 4 Q. B. 
15) i t  was held tha t the sewers were not rateable 
to the poor rate, on the ground that they were 
not the subject of a beneficial occupation; and that 
case was followed in The M etropolitan B oard  o f 
Works v. The Overseers o f West H a m  (L. Rep. 6 
Q.B. 193). The tower of the lighthouse is incapable 
of having a beneficial occupation, even i f  the 
adjoining buildings are. I t  is submitted that the 
lighthouse is exempt from rates by the Merchant 
Shipping A ct 1854 (17 &  18 V ie t. c. 104) s. 
430. (a)

The following cases were also cited :
Mersey Docks v. Cameron. 12 L. T. Rop. N. S. 643: 

11 H . of L. 443;
Corporation, of Worcester v. The Droitwich Asses- 

ment Committee, 34 L. T. Rep. N. S. 288 : 2 Ex. 
Div. 49;

The Mayor of Lincoln x. Holmes Common, L. Rep. 
2 Q. B. 482 ;

Hare v. Overseers of Putney, 45 L. T. Rap. N. S. 337: 
7 Q. B. Div. 223;

Lewis v. Churchwardens of Swansea, 25 L. J. 33 
M. C.

M arsha ll (M cIn ty re , Q.O. w ith  him) for the 
respondents.— Sect. 430 of the Merchant Shipping 
A c t 1854 applies only to lighthouses under the 
general lighthouse authorities, and not to a lig h t
house under a local authority as in  th is case; the 
fact tha t the property is used fo r public purposes 
is no ground of exemption :

Greig v. The University of Edinburgh, L. Rep. 1 
H. of L. Sc. App. 438.

There is nothing to prevent a tenant renting the 
whole of the Mersey Docks estate, and the lig h t
house would increase the value of the estate; i t  is 
one of the means by which they obtain dues. This 
c^se is distinguished from the cases of Beg. v. 
The M etropolitan Board o f Works and The M etro
p o lita n  Board o f Works v. The Overseers o f West 
■flam (ub isu p .) because, as payment was made for 
fhe use of the sewers, there is no suggestion that 
a profi t could have been made out of the whole 
system in  the sewers cases. I t  does not follow 
fhat, because you cannot get a hypothetical tenant, 
the property is not rateable.

M ay  30.—The judgment o f the court (Lord 
Doleridge, C.J. and Mathew, J.) was delivered by

M athew , J.—The assessment appealed against 
seems to have been made on a calculation of what 
a landlord m ight charge by way of rent for the 
Premises rated, and not upon an estimate of the 
rent at which the premises m ight reasonably be 
expected to let from year to year, and we are of 
®Pmion that the assessment cannot be maintained.

appears from the statement in  the special case 
jA V , the funds out of which the lighthouse and 
Jyo in ing  premises have been acquired and are
v. (°) 17 & 18 Viet. c. 104, s. 430 : A ll lighthouses, buoys, 

‘'■Coes, and light dues, and all other rates, fees, or pay- 
ai j'nts accruing to or forming part of the said fund, and 
of Premises or property belonging to or occupied by any 
of T 6 ?a'^  Reueral lighthouse authorities, or the Board 
a trade, which are used or applied for the purposes of 
Par °* ^ le Borvices for which such dues, rates, fees, and 
U8os\e°*'a aru received, and all instruments or writings 
lhrUiI>y or un<ler the direction of any of the said general 

“ fhougoauthorities, or the Hoard of Trade, in carrying
Caiii1i i * £u<l servioes, shall be exempted from all public,

and local taxes, duties, and rates of every kind.

■ maintained are chiefly obtained from to lls levied 
by the appellants under the ir statutory powers 
upon vessels using the Mersey Docks or entering 
the port of Liverpool. These tolls are directed 
to bo so fixed that w ith the other receipts of the 
appellants applicable to conservancy purposes 
they shall not be higher than is necessary for 
conservancy expenditure. No profits are there
fore receivable by the appellants from the occu
pation of any of the property in  question, and i f  
none of the property rated were capable of being 
used except upon the conditions imposed on the 
appellants, i t  would seem tha t no assessment 
could be made: (see Corporation o f Worcester 
v. D ro itw ich , 2 Ex. D iv. 49.) But, as has been 
settled by the well-known decisions cited in  
the course of the argument (the Mersey Docks 
v. Cameron, 11 H . of L. Gas. 443 ; The Governors 
o f St. Thomas’s H ospita l v. S tratton, L . Rep. 
7 H . of L. 477 ; Greig v. U niversity o f E d in 
burgh, [L. Rep. 1 H . of L . Sc. App. 348), the 
fact that profits are not earned by the appellants 
would not extinguish the rateable character of 
the premises in question i f  i t  could be shown 
that the property was capable of being beneficially 
occupied in the hands of a tenant from year to 
year. The question, therefore, seems to be 
whether any, and i f  any what, portion of the 
property is thus capable of a beneficial occupa
tion. W ith  respect to the tower, even i f  the to lls 
were received in Liverpool as part consideration 
for the maintenance of the lighthouse i t  would 
seem that the payment would not be a ground for 
treating this part of the property as rateable : (see 
Bex v. Coke, 5 B. & C. 797) B u t the tolls are not 
so receivable. The lighthouse is a charge upon 
the funds created by the appellants’ statutes. I t  
represents not income but expenditure. In  the 
hands of an ordinary tenant i t  would yield no 
return, and would be incapable of profitable occu
pation as a lighthouse. That i t  represented an 
outlay of capital would not render i t  assessable 
any more than the property of an analogous 
character held not to be rateable in  Beg. v. The 
M etropolitan Board o f Works (L. Rap. 4 Q. B. 15), 
and in The M etropolitan Board o f Works v. The 
Overseers o f West H am  (L. Rep. Q. B. 193). B u t 
the lighthouse is also used as a telegraph station, 
and fo r that purpose i t  seems to have been found as 
a fact that i t  is capable of beneficial occupation. In  
th is respect, upon the authority of the decisions 
last referred to, i t  would seem to be rateable, and 
the rateable value we gather has been fixed at 96L 
We see no reason for d iffering from  th is conclu
sion. . . .

Then w ith  respect to  the adjoining houses, 
i t  seems also to have been found as a fact that 
the ir value is enhanced from the ir being used in 
connection w ith  the tower, and we th in k  tha t the 
assessment made on this footing should stand at 
the rateable value of 767. I t  remains to deal w ith  
the point which was made, but not much insisted 
upon by the learned counsel fo r the appellants 
viz., that the property was exempted from being 
rated under sect. 430 of the Merchant Shipping 
Act. I t  seems clear that the A ct only applies to 
lighthouses in charge o f the general lighthouse 
authorities referred to in  the statute, and not to 
those which like the lighthouse at Point Lynas 
are under the control of a local authority. We 
direct the rate to be amended in  accordance w ith  

i our judgment, w ithout costs.
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Solic ito rs fo r  the appellants, F . Venn and Go., 
agents fo r A . T. Squarey, L iverpool.

Solicitors fo r the respondents, Ravenscrojt and 
Co., agents fo r W illia m  Fann ing , A m lw ch.

PEO BATE, D IV O R C E , A N D  A D M IE A L T Y  
D IV IS IO N .

A D M IE A LTY  BUSINESS.
June 19 and  20, 1883.

(Before S ir J ames H annen , assisted by T r in ity  
M asters.)

T he Z adok. (a)

Collis ion—Fog— Steam whistle— “  Moderate speed”
— Regulations f o r  preventing Collisions, A rts.
12 and  13.

I t  is  the du ly o f a steamship or sa iling  vessel, in  
accordance w ith  art. 13 o f the Regulations fo r  
Preventing Collisions,when she is in  a fog, passing 
across a course where i t  is  to _ he expected that 
numerous vessels may he navigating , to reduce 
her speed to as low a rate as is consistent with, 
her keeping good steering way.

Where a sa iling  ship in  a  fog hears repeated 
whistles o f an approaching steamship, in d ica ting  
possible r is k  o f collision, she is bound to take pre
cautions, such as stationing men at the braces 
ready to pu t the sails aback, so as to stop her 
way in  the event o f a collision becoming im 
minent. , , , ,

The fa c t o f a foghorn, alleged to have been blown on 
boarda sa iling  ship, not being heard by those on an  
approaching ship, is  not o f itse lf p roof that such 
foghorn was not blown, nor is i t  necessarily p ro o f 
tha t there was negligence on board the approach
ing  ship in  not hearing it ,  as the direction in  
which the sound would be transm itted is un 
certain.

A  steamship which was proceeding dead slow in  a 
fog, sighted the sails o f a sa iling  ship about two 
points before the starboard beam of the steamship 
and about a ship's length distant. The helm o f 
the steamship was im m ediately starboarded, and 
her engines set f u l l  speed ahead, but the sailing  
ship struck the steamship about amidships on ner 
starboard side. The Court, having been advised 
by the T r in i ty  Brethren tha t i t  would have been 
useless and improper fo r  the steamship to have 
slopped her engines, and that the best chance o f 
escaping the casualty was to p u t the engines f u l l  
speed ahead:

H e ld, that the steamship was ju s tified  depart
ing  fro m  the regulation as to stopping and 
reversing.
T his  was a damage action in  rem, instituted by 

the owners of the steamship Idu na  against the 
owners of the barque ZadoTc, to recover damages 
occasioned by a collision between the two vessels, 
on the 25th May 1883 in the English Channel. 
The defendants counter-claimed.

The facts alleged on behalf of the pla intiffs were 
as fo llows: Shortly after 7 a.m., on the 25th May 
1883, the steamship Iduna, of 547 tons net re
gister, manned by a crew of eighteen hands all 
told, and bound on a voyage from South Shields 
to Malaga, was in  the English Channel, off the Isle 
of W ight. A t  this time there was a th ick  fog,

(a) Reported by J. P. AsriNALL and P. W. B aikbs. Esqrs., 
Barrlsters-at-Law.

with a fresh wind from about east. The Iduna 
w ith  her engines at dead slow, was steering 
W . by S. 4 S., and making between two and three 
knots an hour. H er whistle was being duly 
sounded at proper intervals, and a good look-out 
was being kept on board her. In  these circum
stances, those on board the Iduna  saw the loom ot 
the sails of the barque Zadok about two points 
before the Id u n a ’s starboard beam and about a 
ship’s length distant. The helm of the Iduna  
was immediately put to starboard and her 
engines were set fu ll speed ahead to clear the 
Zadok i f  possible; but the Zadok, which was 
under a press of canvas, approached at great 
speed and came in to  collision w ith  the Id u n a , 
the barque’s stem strik ing  the Iduna 's  starboard 
side abreast of the boilers. The plaintiffs charged 
the defendants, in te r a lia , w ith  breach of arts.
12 and 13 of the Eegulations fo r Preventing Col
lisions at Sea.

The facts alleged on behalf of the defendants 
were as follows : Shortly before 7 a.m. on the 2oth 
May 1883, the barque Zadok, of 602 tons register, 
manned by a crew of sixteen hands, and bound 
on a voyage from Iquique to Hamburg, was in 
the English Channel, off the Isle of W ight. A t 
this time the w ind was very lig h t from about the 
east, and there was a th ick  fog. The Zadok was 
close hauled on the port tack, heading about
S.E. by S., and making about two or two and a 
half knots an hour. H er mechanical foghorn 
was being sounded at short intervals, and a good 
look-out was being kept on board her. In  these 
circumstances those on board the Zadok heard 
three times the whistle of a steamer, apparently 
on the port bow, and each time the whistle was im 
mediately answered by the foghorn of the Zadolc, 
which was kept on her course. Very shortly 
afterwards those on board the Zadok perceived 
the Id u n a  about two points on the port bow 
apparently three or four ships’ lengths off and 
approaching quickly. The foghorn of the Zadok 
was again blown, but the Id u n a  came on 
rapidly and collided with the Zadok, the stem of 
the Zadok and the starboard side of the Idu na  
coming in to contact. The defendants charged 
the plaintiffs, in te r a lia , w ith breach of art. 13 
of the Regulations for Preventing Collisions at 
Sea. . „  .

The Eegulations for Preventing Collisions, 
above referred to, are as follows :

A rt. 12. A  steamship shall be provided with a Bteam 
whistle or other efficient steam sound signal, so placed 
that the sound may not be intercepted by any obstruc
tions, and with an efficient foghorn to be sounded by a 
bellows or other mechanical means, and also with an effi
cient bell. A sailing ship shall be provided with a similar 
foghorn and bell.

In fog, mist, or falling snow, whether by day or night, 
the signals described in this article shall be used as 
follows ; that is to say, (6) a sailing ship under way shall 
make with her foghorn, at intervals of not more than two 
minutes, when on the starboard tack one blast, when 
on the port tack two blasts in succession, and when with 

1 the wind abaft the beam three blasts in succession.
Art. 13. Every ship, whether a sailing ship or steam 

ship, shall inafog, mist, or falling snow, go at a moderate 
speed.

The p la in tiffs called evidence to prove that the 
Zadok was under a press of canvas at the time of 
the collision. They also put in  the log of the 
Zadok, which showed that, w ith  the same wind 
blowing and w ith  the same sails set as at the 
tim e of the collision, the Zadok had previously
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been making five knots and more in  the hour. 
The plaintiffs further proved that, at the time of 
the collision, the ir vessel was only making between 
two and three knots an hour.

M yburgh, Q.C. (w ith him D r. Phillim ore) for the 
p la intiffs.—The navigation of the Id u n a  was 
in  every way careful and proper. H er steam 
whistle was duly sounded in accordance w ith  
art. 12 of the Regulations fo r Preventing Colli
sions, and her speed was moderate w ith in  the 
meaning of art. 13. The Zadok, on the con
tra ry , was not going “  at a moderate speed.”  I t  
is to be remembered that she was under a large 
press of canvas, that the wind was a fresh breeze, 
and that at the place where the collision occurred 
numerous vessels would be passing to and fro. 
She was probably making six knots, which cannot, 
under the circumstances, be called “ a moderate 
speed.”  Again, the fact that those on board the 
Id u n a  heard no foghorn is strong proof that no 
foghorn was blown. No precautions seem to have 
been taken to put the sails aback in  the event of 
collision, though i t  was known that another vessel 
was in  the immediate v icin ity.

Webster, Q.C. and B uclcn ill fo r the defendants. 
—I t  being prim arily the du ty of the steamer to 
keep out of the way of the Zadok, the court, in 
the absence of strong proof to the contrary, should 
find the plaintiffs to blame. I t  is submitted 
that the Zadok was being navigated as slowly as 
was possible to enable her to answer her helm. 
She was, therefore, going at a moderate speed. 
The fact that those on board the Id u n a  did not 
hear the barque's foghorn bears out the allega
tion tha t there was a want of due vigilance on the 
part of those on the Iduna .

M yburgh, Q.C. in  reply.
S ir J ames H annen .—I t  is common ground in 

th is case tha t there had been foggy weather, off 
and on, for some time before the co llis ion; and 
that there had come down, on the spot whero 
the collision took place, a bank of fog, for some 
considerable time before the collision occurred, 
which of course made i t  necessary fo r both 
vessels to take proper precautions. Now the 
evidence satisfies me that on board the steamer 
care had been taken some time before the co lli
sion. O f course that does not prove that at the 
time of collision, and immediately before, care was 
being taken ; but, at any rate, i t  has a tendency to 
show that those on board the Id u n a  were alive to 
the necessity of taking proper precautions against 
casualties arising through the fog, and the evi
dence proves tha t those on board the Id u n a  were 
discharging the duty imposed upon them under 
the_ rules on the subject of blowing the ir steam 
■whistle every two minutes or so. That is admitted 
by those on board the Zadok. I t  was the duty of 
both vessels to go at a moderate speed, and i t  ap
pears to me that the object w ith  which tha t rule 
of conduct is imposed is, not merely tha t they 
should be going at a speed which w ill lessen the 
violence of a collision, bat also that they should 
be going at a speed which w ill give as much time 
Qs possible fo r making any proper manoeuvres 
which may become necessary under unforeseen 
circumstances—for in a fog i t  cannot be told 
exactly from what quarter danger may come. 
-Now, the evidence of the Zaaoic establishes that 
°o the Id u n a  the whistle was being blown pro

perly, and i t  is to be observed that the whistle 
was heard certainly three times, and that i t  was 
heard on each of those two occasions w ith in in 
tervals of something approaching two minutes 
from  a direction bearing about on the same point 
from the Zadok, namely, from one to one and a 
half points on her port bow. The evidence is all 
one way upon that subject, viz., tha t the sound of 
each of those whistles was heard, and tha t finally 
the Id u n a  herself was seen w ith about that bear
ing  from the Zadok. That tends strongly to 
corroborate the evidence of these on board the 
Idu na , that that vessel was going at a moderate 
speed, for, i f  she had been going at the rate of 
speed which she is represented by those on board 
the Zadok to have been going, i t  is obvious that 
during those five or six minutes during which 
those several signals were heard, she would have 
had an opportunity of greatly changing her posi
tion w ith regard to the Zadok, which i t  appears 
she did not do. The Zadok, however, we know 
was approaching the Id u n a  w ith her stem towards 
her. I  therefore th ink  that th is evidence corrobo
rates the evidence of those on board the Idu na , 
that she had been brought to a rate of speed as 
slow as i t  was possible for her to be brought to w ith 
out stopping altogether. Now, on the other hand, 
w ith  regard to the Zadok, the entries in  the log 
carry the case thus far : they satisfy me—and I  
may say in  passing, that, though I  speak of m y 
own judgment, wherever i t  relates to any nautical 
matter I  am speaking on the advice and w ith  the 
concurrence of The T r in ity  Masters— that this 
vessel, under sim ilar conditions to those in  which 
she was sailing at the time of the collision, i.e., 
close-hauled and w ith a moderate breeze, was 
capable of going at a much greater rate than the 
witnesses from the Zadok have represented her to 
be going. Those entries establish that she was 
capable of going, and that she had gone, five knots 
an hour under sim ilar conditions, and I  am bound 
to say that the impression left upon my mind by 
the evidence is that she was at the time o f the 
collision going faster than that.

A t  present there is a degree of uncertainty 
as to what construction is to  be put upon the 
phrase that steamers and sailing vessels are 
to go “  at a moderate speed in a fog,”  and I  
am disposed to th in k  tha t no absolute state
ment of rate of speed can be fixed upon. B ut 
i t  appears to me that the object of the ru le 
is this, tha t when a fog comes on, i t  is the 
duty of the ship, whether she be a sailing vessel 
or a steamer, to  moderate her speed as much as 
she can, yet leaving herself w ith the capacity of 
being properly steered. O f course, in  the case of 
a sailing vessel, we know that she must have 
way on, and her sails fu ll, otherwise she w ill 
not have the power of controlling her movements; 
but, subject to that, in a fog, where she cannot see 
her way, i t  is her duty to moderate her speed 
down to th is standard. Of course some margin 
must be allowed for the particu lar circumstances 
of the case, and i t  is not to be said that exactly 
the same rule would apply to a sailing vessel 
out in  mid-ocean; but when one has to deal 
w ith  a case like  this, of a vessel which is passing 
across a course in  which i t  is to be expected that 
numerous vessels may be, i t  is her duty to re
duce her speed, as I  have said, to as low a rate 
as is consistent w ith  her keeping good steerage 

1 way on her. In  this case i t  is proved that the
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Zadoh, i f  she had not litera lly every stitch of 
canvas set, yet she had very nearly all the canvas 
set she could carry. I  come to the conclusion, 
therefore, that she was going at a speed which, 
in  the circumstances, was not moderate and 
th a t therefore she has infringed the rule. In  
addition to that I  am advised that the course 
pursued by the Zadoh was not proper and seaman
like  in  this, that, though the whistle of the Idu na  
was heard once, twice, and thrice, yet no pre
caution whatever was taken on board the Zadolc 
to  guard against a contingency which she was 
warned m ight happen. I  am advised that men 
should have been stationed so as to work on the 
braces and to put the foresails aback by le tting 
the braces fly. However, no precaution was 
made to do anything on board the Zadoh. 
Those on board her seem to have thought that 
she, being a sailing vessel, and the Id u n a  being 
a steamer, the Zadoh had a r ig h t to keep her 
course and do nothing. That is not the view I  
take, nor the view which I  am advised should 
be taken.

There now remain two other points to be 
dealt w ith. F irs t, as to the foghorn. There 
is a body of evidence that this foghorn was 
b low n ; on the other hand there is ample evi 
denee that those on board the Id u n a  were alert 
and on their guard specifically against the dangers 
like ly  to happen in a fog, and they all swear 
tha t they did not hear the foghorn. Now, 1 have 
only to repeat what I  said in  the case of The 
E ly s ia  (not reported), namely, that proof that a 
foghorn was blown, yet was not heard at a 
distance i t  m ight be expected to be heard, can
not be accepted as proof that there was negli
gence on the part of those who did not hear it. 
The conditions under which sound is transmitted 
are not yet known w ith sufficient certainty, and 
no evidence has been given me upon the subject. 
But, speaking on i t  as a matter of general knowledge,
I  do not consider that the fact of those on board 
the Id u n a  not hearing a foghorn proves that no 
foghorn was blown. On the other hand, I  do not 
consider that the proof that the foghorn was 
blown establishes tha t those on board the Idu na  
were negligent in  not hearing it. I t  is easy to 
imagine that this foghorn, though blown, was not 
blown w ith its  fu ll force, and i t  may have been 
that, from the quarter in  which the wind was, the 
sound would be carried away. I  therefore come 
to the conclusion that i t  was from no want of pro
per vigilance on the part of those on board the 
Id u n a  tha t the foghorn was not heard, and that 
therefore the ir conduct must be judged precisely 
as though no foghorn had been blown at all. 
Then, the condition of things was th is : that the 
Zadoh suddenly made her appearance on the star
board side of the Idu na , coming directly towards 
her, and then comes the question, W hat ought to 
have been done on the part of the Id u n a  ? I t  
has been strenuously argued by M r, Webster that 
the duty was imperatively imposed upon her of 
stopping and reversing her engines. I  am 
advised by the T rin ity  Brethren that, in  the 
condition of things represented by those on 
board the Id u n a —which I  accept as the true ver
sion of the facts—i t  would have been useless and 
improper on the ir part to have stopped and 
reversed. As things then appeared, the best 
chance of escaping from the casualty was to 
pu t the engines fu l l  speed ahead and starboard !

the helm. I  am, therefore, led to the conclusion 
that the Zadoh is solely to blame fo r this 
collision.

Solicitors for the p laintiffs, Thomas Cooper 
and Co.

Solicitors for the defendants, P ritcha rd  and 
Sons.

M arch  10,11,18, and A p r i l 18,1884 
(Before B utt, J.)

T he V eka  Cruz, f a )

Collis ion— Both ships to blame— Lord  Campbell’s 
Act (9 fy 10 Viet. a. 93)— Board o f Trade— Con
tribu to ry  negligence—Breach o f Regulations fo r  
preventing collisions—D iv is ion  o f damages— 
The Merchant Shipp ing Act 1854 (17 fy 18 Viet, 
c. 104), s. 512— The M erchant Shipping Act 1873 
(36 Sf 37 Viet. c. 85), s. 17.

Sect. 512 o f the Merchant Shipp ing Act 1854, 
d isen titling  a pa rty  to bring an action to recover 
damages fo r  loss o f life  or personal in ju ry  caused 
by a collision, unless the Board o f Trade has 
completed or refused to institu te  an in q u iry  in to  
the disaster, does not apply to fo re ign  ships.

Sect. 17 o f the Merchant Shipp ing Act 1873, pro
v id ing  that in  cases",of collision a ship which has 
in fringed  any o f the Regulations fo r  preventing 
collisions, contained in  or made under the M er
chant Shipping'Acts 1854 to 1873, shall be deemed 
to be in  fa u lt  unless the circumstances o f the case 
made departure fro m  the regulations necessary, 
is  applicable to the case o f a master whose ship 
has in fringed  such regulations, so that in  an 
action under Lo rd  Campbell’s Act, to recover 
damages resulting fro m  the death o f the master, he 
w ill  be deemed to be in  fa u lt  fo r  a breach o f the 
regulations, and therefore g u ilty  o f contributory 
negligence, so as to affect the p la in t if f ’s r ig h t o f 
recovery.

The ships A . and V .C . came in to  collision, fo r 
which both were found  to blame, the A . fo r  
breach o f the statutory regulations fo r  preventing 
collisions re f erred to in  sect. 17 o f the Merchant 
Shipping A ct 1873, the V. C. fo r  im proper na v i
gation. The master o f the A. was drowned. 
H is  personal representative brought an action in  
rem under Lo rd  Campbell’s Act against the owner 
o f the V. C. to recover damages fo r  his loss.

H e ld, tha t though the deceased was deemed to have 
been g u ilty  o f contributory negligenceby reason o f 
the breach o f  the regulations, the A d m ira lty  
Court ru le as to the d iv is ion o f damages was 
applicable, and the p la in t if f  was entitled to 
recover h a lf  the damages sustained by the loss o f  
the deceased.

T his was an action in  rem  brought under the pro
visions of Lord  Campbell’s A ct by M ary Seward, 
the widow and adm inistratrix of W illiam  Seward, 
deceased, late master of the B ritish  schooner 
Agnes, against the owners of the Spanish steam
ship Vera Cruz, to recover compensation fo r the 
in ju ry  sustained by the p la in tiff by reason of 
W illiam  Seward’s death, which was occasioned by 
a collision between the Agnes and the Vera Cruz 
on waters w ith in  H er Majesty’s dominions. The 
collision took place in the Crosby Channel near the 
entrance to  the rive r Mersey between the Crosby

(a) Reported by J. P. AspniALL and P. W . R aikes, EsQrs., 
Barristers-at-Eaw.
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and Formby Lightships on the n ight of the 12th 
Aug. 1882; and by reason of the collision the 
Agnes was sunk and her master and some of her 
crew and passengers were drowned.

Another action in  rem  had been brought against 
the Vera Cruz by the owners of the Agnes to 
recover damages fo r the loss of the Agnes. In  
th is last-mentioned action the Court had found 
both ships to blame, the Vera Cruz fo r negligent 
and improper navigation, the Agnes (which was at 
anchor at the time of the collision) for a breach of 
37 & 38 V iet. c. 52, s. 1 (An A ct to make Regula
tions for Preventing Collisions in  the Sea Channels 
leading to the river Mersey), in  not having the 
after lig h t of her two anchor lights at double the 
height of the other, (a) A t the hearing of the 
last-mentioned action i t  was arranged tha t the 
evidence taken should be received as evidence in  
the life action.

The defendant had filed a petition on protest 
against the juradiction of the court to  entertain 
the action. On the petition coming on for hearing, 
the learned judge being bound by the decision in 
The Franconia  (3 Asp. Mar. Law Cas. 435 ; 36 
L . T. Rep. N . 640; 2 P. D iv. 163) dismissed 
it. (6)

The p la in tiff’s solicitors had failed to give 
notice to the Board of Trade of her intention to 
bring her action as required by sect. 512 of the 
Merchant Shipping A c t 1854, which is as follows :

In  oases where loss of fife or personal in jury has 
occurred by any accident in respect of which the owner 
of any such ship as aforesaid is or is alleged to be liable 
in damages, no person shall be entitled to bring any action, 
or institute any suit or other legal proceeding in the 
United Kingdom, until the completion of the inquiry (if 
any) instituted by the Board of Trade, or un til the 
Board of Trade has refused to institute the same ; and 
the Board of Trade shall for the purpose of entitling any 
person to bring an aotion or institute a suit or other 
legal proceeding be deemed to have refused to institute 
such inquiry whenever notice has been served on it  by 
any person of his desire to bring such action or institute 
such suit or other legal proceeding, and no inquiry is 
instituted by the Board of Trade in respect of the 
subject-matter of such intended action, suit, or pro
ceeding for the spaoe of one month after the service of 
such notice.

Gainsford Bruce, Q.C. and French  fo r the 
p la in tiff. — W ith  regard to sect. 512 of the 
Merchant Shipping A c t 1854, i t  is submitted that 
its application is confined to B ritish ships, and 
tha t therefore, i t  would not apply to the Vera 
Cruz, which is a Spanish ship. The section

[а) Sect. 1 is as follows : Any general regulations for 
preventing collisions at sea for the time being in force 
under the provisions of the Merchant Shipping Acts, 
shall be construed as if  the following regulations were 
added thereto: that is to eay (2) Every ship at anchor in 
the said sea channels or approaches, within the limits 
aforesaid, shall carry the single white light prescribed by 
article 7 of the General Regulations for Preventing 
Collisions at Sea, made under the authority of the 
Merchant Shipping Acts Amendment Act 1802. at a 
height not exceeding twenty feet above the hull sus
pended from the forestay or otherwise near the bow of 
the ship where i t  can be best seen ; and in addition to the 
said fight, all ships having two or more masts shall 
exhibit another similar white light at double the height 
of the bow light at the main or mizen-peak, or the boom 
topping lift, or other position near the stern where i t  can 
best be seen.—Ed .

(б) On appeal, the Court of Appeal has since this date
reversed this decision, and held that the High Court of 
Justice (Admiralty Division) has no jurisdiction to enter
tain an action in  rem brought under Lord Campbell’s 
Act : (see The Vera Cruz, post.)—E d . I

speaks of the inqu iry being held in  respect of 
“  any such ship as aforesaid.”  To ascertain the 
meaning of these words, i t  is necessary to refer to 
sects. 503 and 504, which are repealed sections 
allowing shipowners to lim it the ir liab ility . I t  
has been decided that these sections only apply to  
B ritish  ships :

The W ild Banger, Lush. 553;
Cope v. Doherty, 4 K . & J. 367 ; 27 L. J. 600, Ch.

Therefore “ any such ship as aforesaid”  is a 
B ritish  ship. True i t  is that the Merchant 
Shipping A c t 1862 extends lim ita tion of liab ility  
to foreign ships, and that i t  is thereby enacted 
that tha t A ct “  shall be construed w ith  and as 
part of the Merchant Shipping A c t 1854.”  But 
th is does not prove that the Legislature in  1862 
meant in  extending lim ita tion  of liab ility  to 
foreign ships to also extend the inquiry men
tioned in sect. 512 to foreign ships, and therefore, 
in  the absence of express words, the section should 
be construed as only applying to B ritish  ships. 
Moreover, having regard to the mode of procedure 
incidental to the inquiry, i t  us to be assumed that 
i t  was meant tha t the section should be confined 
in  its  application to B ritish  ships. Again, the 
r ig h t of proceeding in  rem, as the p la in tiff is here 
doing, was given in  1861 by sect. 7 of the 
A dm ira lty  Court Act of tha t year. I t  was in  
1854 tha t the above-mentioned sect. 512 became 
law, at which time the only proceeding was in  
personam. Can i t  therefore be said that sect. 
512 is to be applied to a proceeding which was 
not in  existence when sect. 512 came into 
operation ?

The Mullingar, 1 Asp. Mar. Law Cas. 252.
Though both these ships have been held to hlame, 
i t  cannot be said that the deceased was gu ilty  of 
contributory negligence so as to affect the rights 
of the p laintiff. By reason of sect. 17 of the 
Merchant Shipping Act 1872 the Agnes was held 
to blame because her lights did not comply w ith  
the regulations. B ut i t  has' not been found that 
the infringement of the rule did in  fact contri
bute to the collision. The section is in  its nature 
penal, and therefore in  the absence of express 
words i t  should be confined to the owners of the 
statutory wrong-doing ship, and not extended to 
the m aster:

Thorogood v. Bryan, 8 C. B. 115 ;
Armstrong v. Lancashire and Yorkshire Railway 

Company, L. Rep. 10 Ex. 47; 33 L. Rep. H. S. 
228.

The M ilan, Lush. 388 ;
The Khedive, 4 Asp. Mar. Law Cas. 360; 43 L. T. 

Rep. N. S. 610 ; L. Rep. 5 App. Cas. 876.
Even assuming that the deceased was gu ilty  of 
negligence, yet, inasmuch as those on the Vera 
Cruz by the exercise of ordinary care and diligence 
m ight have avoided the collision, the defendants 
are" not entitled to take advantage of the 
deceased’s statutory negligence, so as to escape 
l ia b il i ty :

Radley v. London and North-Western Railway Com. 
vany, L. Rep. 1 App. Cas. 754; 35 L. Rep 
N. S. 637;

Davies v. Mann, 10 M. and W. 546 ;
Tuff v. Warman, 5 C. B. N. S. 573.

The A dm ira lty  Court rule as to the division of 
damages does not apply in  the present case. By 
sect. 25, sub-sect. 9 of the Judicature A ct 1873, i t  
is enacted that where both ships are found to 
blame, “  the rules hitherto in  force in  the Court
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of Adm ira lty,”  i f  in  conflict w ith the rules of 
common law, shall prevail. Inasmuch as at pre
sent there is no A dm ira lty  rule in  respect of a 
case of this kind, the court is invited to follow 
the common law rule and give fu ll damages and 
not a moiety :

The Chartered Mercantile Banlt of England v. The 
Netherlands Ind ian Steam, Navigation Company,
5 Asp. Mar. Law Cas. 65 ; 48 L. T. Rep. IT. S. 546; 
10 Q. B. Div. 521;

The George and Bichard, L.'Rep. 3 A. and E. 466; 1 
Asp. Mar. Law Cas. 50; 24 L. T. Rep. N. S. 717;

Bay v. Le Neve 2 Shaw’s Soott, App. Cas. 305 ;
Webster v .  Manchester, Sheffield, and Lincolnshire 

Railway Company, L. Bep. W. N. Jan. 51884; (a)
The Laconia, 1 Mar. Law Cas. 0. S. 378 ; 9 L. T. 

Bep. N. S. 34; B. & L . 146.
I f ,  however, the court should th ink  f i t  to apply the 
Adm ira lty  Court rule, then the question of con
tr ib u to ry  negligence is immaterial, and the plain
t i f f  recovers ha lf the damage she has sustained :

The M ilan, Lush. 388.
Dr. P hillim ore  and. B u c k n ill fo r the defendants. 

—The court has no jurisdiction to entertain this 
action :

Smith v. Brown, L, Bep. 6 Q. B. 729; 1 Asp. Mar. 
Law Cas. 56 ; 24 L. T. Bep. N. S. 808 ;

The Guldfaxe, L. Rep. 2 A. & E. 325; 3 Mar. Law 
Cas. O. S. 201; 19 L. T. Bep. N. S. 748 ;

The Explorer, L. Bep. 3 A. & E. 289; 3 Mar. Law 
Cas. 0. S. 507; 23 L. T. Rep. N. S. 604;

The Franconia, 3 Asp. Mar. Cas. 435 ; 36 L. T. 
Bep. N. S. 640 ; L. Bep. 2 P. Div. 163.

I t  is true that, in  order to ascertain the meaning 
o f “  any such ship ”  iD sect. 512 of the Merchant 
Shipping A c t 1854, one must look to sect. 505, 
which is the section as to lim itation of liab ility . 
B u t i t  has been decided that Part IX . of the 
Merchant Shipping A c t 1854, w ith in  which is sect. 
512, is applicable to the case of damage done to 
a foreign ship by collision w ith  a B ritish  ship 
w ith in  Her Majesty’s dominions, as was the case 
here;

The General Iron Screw Colliery Company v. Schur. 
manna, 4 L. T. Rep. N. S. 158; 29 L. J. 876, Ch. 

Moreover by reason of the Merchant Ship
ping A ct 1862, which is to  “  be construed 
w ith  and as part of the Merchant Ship-

fa) This was a summons in judges’ chambers by the 
plaintiff in an action instituted in the Queen’s Benoh 
Division under Lord Campbell’s Act, calling upon the 
•defendants to show cause why a preliminary act should 
not be filed.

The action was brought in  personam against the Man
chester, Sheffield, and Lincolnshire Railway Company, 
by a widow to recover damages due to the death of her 
husband which had been occasioned by a collision at sea.

Jan. 1.1884.—F. W. Bailees, for the plaintiff, in  support 
of the summons.—By Order X IX., r. 28, i t  is ordered 
that preliminary aots shall be filed “  in  actions in any 
division for damage by collision between vessels.”  The 
present case is therefore covered by that order.

Buclcnill, for the defendants, contra.—The word 
“ damage”  does not apply to an action for personal 
injury.

B u t t , J.—I  am unable to see why if  i t  is right that a 
preliminary aot should be filed where damage is done to 
goods by a collision, a preliminary act should not be filed 
i f  the damage is done to the person. No good reason can 
be suggested for such a distinction, I  shall therefore 
make the order unless the rule prevents me. The rule, 
speaks of “  actions for damage by collision.”  Can i t  be 
argued that there was not damage by collision “  in this 
case ? ”  I t  is said that a technical meaning is to be given 
to  the word “  damage,”  but I  do not think so. I  shall 
therefore order the preliminary aot to be filed.

Solicitors for the plaintiff, Dollman and Pritchard.
Solicitors for the defendants, Thomas Cooper and Co.

ping Act 1854,”  sect. 504 of the A c t of 
1854 is replaced by 54 of the Aot of 1862, 
which extends lim itation of lia b ility  to foreign 
ships. Therefore the “  any such ship ”  men
tioned in sect. 512 covers both B ritish  and foreign 
ships, and i f  so, the p la in tiff has not complied 
w ith the requirements of that section, and hence 
is debarred from prosecuting th is action. W ith  
regard to the objection that the mode of procedure 
incidental to the inqu iry could only be con
veniently applied to B ritish  ships, the same objec
tion applies to colonial vessels, and yet undoubt
edly the section covers them. A lthough i t  was 
not un til 1861 that the rig h t of proceeding in  rem  
was given in a case like  the present, and sect. 
512 became law in 1854, yet the words used “  no 
person shall be entitled to bring any action, or 
institute any suit or other legal proceeding “ are 
sufficiently wide to cover a proceeding in  rem, 
which i t  is to be noticed is not a new righ t of 
action, but merely a more effective means of en
forcing a r ig h t of action already existing in 1854. 
By reason of sect. 17 of the Merchant Shipping 
A c t 1872 the Agnes had been held to blame fo r in 
fringement of a statutory regulation. In  other 
words, her master was gu ilty  of statutory negli
gence. Where a ship is found to blame fo r breach 
of a statutory regulation, the rights of owners of 
cargo are affected thereby. I f  so, i t  follows that 
a master who has been gu ilty of the breach is 
affected. Inasmuch as there is no A dm ira lty  Court 
rule as to division of damages under circum
stances like the present, the common law rule 
applies. I f  so, the p la in tiff is debarred from 
recovering anything, inasmuch as the deceased 
has been found partly to blame for the collision 
in  fa iling to obey the regulations :

Thorogood v Bryan (uhi sup. ) ;
Butterfield v. Forrester 11 East, 60 ;
Bridge The Grand Junction Bailway Company, 3

M. and W. 244;
Dowell v. General Steam Navigation Company, 5 

E ll. and B. 195 ;
The George and Bichard, L. Bep. 3 A. & E. 466;
The Milan, Lush; 388.

The doctrine that the negligence of the p la in tiff 
is immaterial, i f  the defendant by the exercise of 
reasonable care and caution m ight have avoided 
the accident, is but a dictum of Lord T ruro in
jRadley v. London and N orth - Western R a ilw ay  
Company, and is not supported by authority.

C. Bruce, Q.C. in  reply.—The case of The General 
I ro n  Screw Colliery Company v. Schum anns  is 
not in point, inasmuch as there the wrong-doing 
ship was a B ritish  ship, and the question was 
whether her owners could lim it the ir lia b ility  as 
against the owners of the foreign ship which had 
been damaged by the collision.

Cur. adv. vu lt.

A p r i l  18.— B utt, J.— On the n ight of the 11th 
Aug. 1882 the schooner Agnes was run into and 
sunk by the Spanish steamship Vera Cruz near 
the Crosby Lightship, outside the entrance of the 
rive r Mersey. W illiam  Seward, the master, and 
three others of the crew of the Agnes were 
drowned. Before and at the time of the collision 
the Agnes had two anchor lights burning, one on 
the forestay and one on the topping l i f t  aft. 
These lights were good lights, but the one aft 
was some feet lower than i t  should have been 
pursuant to the regulations in  force at the place 

I of collision, one of which directs tha t the fore
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most of the two lights shall be carried at a height 
not exceeding 20 feet above the hull, and the lig h t 
a ft at double the height of the other. The 17th 
section of the Merchant Shipping A ct 1873 pro
vides : “  If , in any case of collision, i t  is proved to 
the court before which the case is tried that any 
of the regulations for preventing collision con
tained in or made under the Merchant Shipping 
Acts 1854 to 1873 has been infringed, the ship by 
which such regulation has been infringed shall be 
deemed to be in  fault unless i t  is shown to the 
satisfaction of the court that the circumstances 
of the case made the departure from the regula
tion necessary.”  I t  is admitted that this section 
applied to the Agnes. Two actions in  rem were 
brought against the Vera Cruz. In  the first 
action the plaintiffs were the owners of the 
schooner in  a suit fo r damages occasioned by the 
collision. In  the second action the p la in tiff is 
the adm inistratrix of W illiam  Seward, the master 
of the Agnes. She claimed damages for the loss 
of her late husband and of her son, Thomas 
Seward, who was an apprentice on board, and 
who was also drowned; but at the tr ia l of the 
action the claim for damages in respect of her 
son’s death was abandoned. The firs t action 
came on for tr ia l on the 7th March 1884, when i t  
was arranged that the evidence taken in  that 
action should be received as evidence in  the 
second action also. The defendants, amongst 
other matters, relied on the plea of compulsory 
pilotage. The court decided that the collision 
was caused by the negligence of those on board 
the Vera Cruz, and that such negligence was not 
the negligence of the p ilo t alone. I t  also held 
both vessels to blame in conformity w ith  the 
cases prescribing the effect to be given to sect. 
17 of the Merchant Shipping Act 1873, namely, 
that, i f  the infringement of the regulation m ight 
by possibility have caused or contributed to the 
collision, the ship by which they are infringed 
shall be deemed to be in  fault. The question now 
under consideration is whether the defendants 
are liable in  the second action to any, and, i f  so, 
to what extent, fo r the damage occasioned by the 
loss of the said W illiam  Seward. I  find, as a 
fact, that the death of the said W illiam  Seward 
was occasioned by the negligence of the defen
dants’ servants. As a question of contributory 
negligence on the part of the said W illiam  Seward 
arises, i t  should be stated that he was on the deck 
of the Agnes when her rid ing  lights were hoisted, 
and that he saw the position in  which they were 
placed.

The defendants contend, in  the firs t place 
that no action in  rem w ill lie under Lord 
Campbell’s Act. This question was not argued 
before me, i t  being admitted by the defen
dants’ counsel that for the purposes of to 
day this matter is concluded by authority, 
and that such authority is against th e m : 
(The Franconia, The Guldfaxe, The Explorer.) 
Secondly, the defendants contend that this 
action cannot be maintained, because the Board 
of  ̂Trade has neither instituted nor refused 
to institute the inqu iry mentioned in sect. 512 of 
the Merchant Shipping A c t 1854. I f  this section 
applies to the present case i t  is clear that the 
action must fail. B u t I  am of opinion that i t  has 
no application to cases of loss of life caused by a 
foreign ship. I t  seems clear that none of the 
sections of the A c t of 1854, from sect. 502 to 
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sect. 512 inclusive, had orig inally any application 
to foreign vessels. But i t  was contended on 
behalf of the defendants that the jo in t effect of 
sects. 1 and 54 of the Merchant Shipping A ct 
1862 makes sect. 512 applicable to such cases as 
the present. There is, no doubt, some foundation 
fo r this contention. But I  am informed that the 
Board of Trade, almost from the outset, aban
doned all notion of ins titu ting the proceedings 
contemplated by the 507th and following sections 
of the Act of 1854, even in  the case of B ritish  
ships, and I  do not believe that when the A ct of 
1862 was passed it  was intended to make any 
such proceedings applicable to foreign ships. A t 
all events I  do not th ink  there are words which 
compel me to hold that this has been done, and I  
therefore decline to dismiss the suit on such 
grounds.

The next question I  have to consider is, 
whether a defence to the whole or any part of 
the p la in tiff’s claim on the ground of contributory 
negligence on the part of the deceased W illiam  
Seward has been established. Both sides have 
argued that the old common law rule, as opposed 
to the Adm ira lty Court rule in cases of damage 
to ships, is applicable to th is case, counsel for the 
defendant asserting that there was contributory 
negligence on the part of W illiam  Seward, which 
bars the p la in tiff’s rig h t to recover at all, and 
counsel for the p la in tiff maintaining that the 
facts of the case do not support such a defence, 
and that the p la in tiff is therefore entitled to 
recover fu ll damages. I t  is urged that, inasmuch 
as one of the statutory rules was infringed, I  
must, by v irtue of sect. 17 of the Merchant 
Shipping Act 1873, hold contributory negligence 
to have been proved, and dismiss the suit. On the 
other hand, it  is said that, even i f  negligence 
must by virtue of the statute be imputed to the 
husband of the present plaintiff, yet inasmuch as 
by the exercise of ordinary care the defendants’ 
servants m ight have avoided the collision, 
the p la in tiff is, by the old common law rule 
at a ll events entitled to recover fu ll damages. 
The judgment of the House of Lords in  Badley  
v. The London and North-Western R a ilw ay  Com
pany  was cited as an authority for that proposi
tion. No doubt there is a passage in Lord 
Penzance’s judgment in tha t case which favours 
such a contention. The passage is as follows : 
“ B ut there is another proposition equally well 
established, and i t  is a qualification^ upon the 
first, viz., tha t though the p la in tiff may 
have been gu ilty  of negligence, and although 
that negligence may in fact have contributed 
to the accident, yet i f  the defendant could, in 
the result, by the exercise of ordinary care 
and diligence, have avoided the mischief which 
happened, the p la in tiff’s negligence w ill not ex
cuse him.”  I  th ink this passage, if  i t  is to be 
understood in the sense fo r which the p la in tiff in  
the present case contends, which I  doubt, went 
beyond what the House of Lords intended. A  
decision to that effect would have put an end to 
the doctrine of contributory negligence altogether. 
Defendants are not liable in  an action of this 
nature unless they or their servants have been 
gu ilty  of negligence, or, in  other words, have 
failed to exercise “  ordinary care and diligence.”  
W hat becomes of the doctrine of contributory 
negligence on the part of a p la in tiff i f  a mere 
want of “ ordinary care and diligence”  on the

S
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part of a defendant is an answer to i t  when in all 
cases, where the question of contributory negli
gence arises, there is ex hypothesi a want of such 
ordinary care and diligence on the part of the de
fendant ? In  the passage of the report immediately 
following that which I  have quoted, Lord Penzance 
goes on to say: “  This proposition, as one of law, 
cannot be questioned. I t  was decided in the case of 
Davies v. M ann, supported in that of T u ff v. War- 
man and other cases, and has been universally 
applied in  cases of this character,, w ithout ques
tion.”  Now the case of Davies v. Mann  
certainly does not support such a proposition, 
neither, so fa r as I  am aware, do any of the other 
cases, w ith  the exception, perhaps, of T u ff v. War- 
man. The judgment of the court delivered by 
Wightman, J. in  that case contains the following 
passage : “  I t  appears to us that the proper ques
tion for the ju ry  in this case, and, indeed, in  all 
others of the like kind, is, whether the damage 
was occasioned entire ly‘by the negligence or im 
proper conduct of the defendant, or whether the 
p la in tiff himself so far contributed to the mis
fortune, by his own negligence or want of 
ordinary and common care and caution, that, 
but for such negligence or want of ordinary care 
and caution on his part, the misfortune would 
not have happened. In  the firs t place the plain
t i f f  would be entitled to recover, in  the la tter not, 
as, bnt fo r his own fault, the misfortune would 
not have happened. Mere negligence or want of 
ordinary care or caution would not, however, dis
entitle him to recover unless i t  were such, that, 
but for that negligence or want of ordinary care 
and caution, the misfortune could not have 
happened, nor i f  the defendant m ight, by the 
exercise of care on his part, have avoided the 
consequences of the neglect or carelessness of the 
plaintiff. This appears to be the result deducible 
from the opinion of the judges in  B utterfie ld  v. 
Forrester (11 East, 60); Bridge v. The Grand 
Junction B a ilw a y  Company (3 M. & W. 246); 
Davies v. M ann  (10 M. &  W. 548); and Dowell v. 
The General Steam N avigation Company (5 E ll. 
&  B. 206).”  I  have looked at the cases there 
cited, but they contain nothing to support the 
last part of the proposition. What those cases 
really decide is, that, although there may have 
been negligence on the part of the plaintiff, 
yet, unless he, the pla intiff, might, by the exer
cise of ordinary care, have avoided the conse
quences of the defendant’s negligence, he is 
entitled to recover. If ,  by ordinary care, he 
m ight have avoided them, he is the author of his 
wrong : (of. the judgment of Parke, B. in  Davies 
v. Mann.) This doctrine, i t  w ill be seen, is a 
different th ing from that for which the pla intiff 
is here contending, and I  th ink, therefore, that 
her contention on that head cannot be main
tained.

B u t then comes the question, am I  bound 
to hold that there was, under the circum
stances, contributory negligence on the part 
of the deceased, W illiam  Seward P Apart from 
the statute, contributory negligence would mean 
negligence actually conducing to the colli
sion. Now, as a matter of fact, there is no 
evidence to show, neither is there reason to 
believe, that such an alteration of the relative 
position of the lights of the schooner as would 
have been a compliance w ith the rule would have 
avoided the collision. Unless, therefore, by force
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of the statute, I  am bound to impute contributory 
negligence to the deceased, the pla intiff is entitled 
to recover the whole amount of damage she has 
sustained by the loss of her husband. Has sect. 
17 such effect? I  have already given that effect 
to i t  in  the firs t of these actions— that between the 
owners of the Agnes and the present defendant. 
I t  is said that the enactment is in its nature penal 
and that I  ought not to apply i t  unless its words 
are clear and d is tinc t; that by its terms the ship, 
or at most the shipowner, is to be deemed to be 
in fault, and that, therefore, no similar inference is 
uo be drawn against the captain. So to decide in  
the presont case would be to hold the owner 
responsible for the negligent acts of their servant, 
the captain, and in  the same breath to exempt him  
irom  the consequences of his negligence. This I  
cannot do. I  therefore decide that the loss of the 
hie of W illiam Seward was occasioned by the 
negugence of the defendants, and that there was 
contributory negligence on his part, contributory 
HeShgehce conducing to the result.

What consequences are to follow ? Am  I  to apply 
the old common law rule and dismiss the suit, or 
am 1, in  conformity w ith another contention of 
counsel, to decree for the p la in tiff half the damage 
sustained by her by the loss of her husband, to be 
P - d b y  the defendants? In  the judgment of 
the i r iv y  Council in the case of The Laconia  
there is the following passage: “  The judge found 
both parties to blame, and he ordered that the 
damage sustained by each should be added to
gether, and each party pay one-half. The effect 
on the present occasion would be a loss to the 
Laconia  of about 20.000Z. But i t  is not to the 
effect we must look; we must direct our attention 
to other considerations. Had the rule prevailing 
at common law been adopted, each party would 
have had to bear his own loss. Opinions may 
differ, and indeed do differ, as to what course is 
most consonant to justice. This question we are 
not called upon to decide; but what we have to 
decide is, when the proceeding is in  rem, what 
ought to be the rule— what was the intention of 
the authority which sanctioned and made legal 
the exercise of the jurisdiction in  rem. Could i t  
be intended to constitute a jurisd iction in  rem  
with a common law remedy? We th ink  that no 
such anomaly could be intended, and therefore 
concur in the view of the Consular Court.”  The 
course^ there indicated is that which I  shall take. 
True it  is that the exact mode of assessing the 
damages contemplated in  that case cannot be 
followed in the present action, because, as between 
the present p la in tiff and the defendant, the damage 
is all on one side. But I  th ink  that the 
case of The M ila n  is in  principle sufficiently 
analogous to allow of my following the judgment 
of Dr. Lushington in  that suit, and decreeing that 
the p la in tiff do recover a moiety of the damage she 
has sustained, and I  refer i t  to the registrar and 
merchants to ascertain the amount.

Solicitors fo r the p la intiff, Jackson and Evans, 
agents for Robert B. D. Bradshaw, Barrow-in- 
Eurness.

Solicitors for the defendant, Gregory, Bowcliffes, 
and Co., agents for H i l l ,  D ickinson, L igh tloun d , 
and Dickinson, Liverpool.
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Monday, M ay  5,1884.
(Before S ir James H annen  and F ie ld , J., assisted 

by T r in it y  M asters.)
T he E ona. (a)

Damage to cargo— S tranding— D uty o f master^ to 
repa ir—Negligence in  not repa iring— Caulking  
decks.

I f  a vessel a fte r she has started on her voyage 
receive damage, the master, in  considering what 
steps he sha ll take in  regard to carry ing  on the 
cargo or f irs t  repairing the ship, is hound to con
sider not one in d iv id u a l interest, hut the interests 
o f a l l  concerned, and to do that which a prudent 
master would do under the circumstances, whether 
i t  he to re turn  to his po rt o f loading and repair, 
or repa ir a t the nearest possible place before 
proceeding, or go on w ithout repa iring  ;  hut i f  i t  
be in  his power to effect the repairs w ithou t any 
great delay or expense to the interests in trusted  
to his charge i t  is  his duty to repa ir before p ro 
ceeding.

The R., a wooden vessel under a charter-party fro m  
the port o f New York to London w ith  a cargo o f 
g ra in  and flo u r, le ft her moorings and was towed 
down the New York river, and on her way 
stranded on the Craven Shoal, which is about 
ten miles below New York.

A tug towed a t her fo r  an hour and three-quarters 
before she was got off, du ring  that time her decks 
and waterways were much strained, and she was 
then fou nd  to be m aking five inches o f water per 
hour ; but the master d id  not examine her or cause 
any repairs or caulking to be done, but pro
ceeded on her voyage and encountered very severe 
weather.

On her a rr iv a l in  London the f lo u r o f the p la in tiff, 
which was immediately beneath the deck, was 
found to have been damaged by the sea water 
m aking its  way through the deck, the g ra in  at the 
bottom o f the ship being un in jured.

Held, that the master was negligent in  not repa ir
ing  ; that is, in  not caulking the deck before he 
proceeded on his voyage, that the ship was more 
liable thereby to sustain damage and to in ju re  the 
cargo, and that the defendants were liable fo r  the 
damage occasioned thereby.

Cobn v. Davidson (36 L . T. Rep. N . 8 .244; 2 Q.B. 
D iv. 455; 46 L .J . 305, Q .C .; 3 Asp. M ar. Law  
Cas. 374) distinguished.

T his was an appeal from the C ity of London 
Court by the defendants, judgment having been 
given against them.
_ The action was originally brought by the plain

tiffs , the holders of a b ill of lading on a cargo of 
flour, against the Rona fo r damages to the said 
cargo alleged to have been caused by the 
negligence of the shipowner, and firs t came on 
for hearing in  the C ity of London Court on the 
28th A p ril 1881.

A fte r the examination of the plaintiffs’ w it
nesses the defendants raised two objections: 
F irst, that the p la intiffs were not entitled to sue ; 
and, secondly, that the court had no jurisdiction 
to try  the action. The firs t objection was not 
then disposed of, the plaintiffs applying for leave 
to amend by adding a plaintiff, but on the second 
objection the learned judge decided that he had

(a) Reported by J. P A spinall and P. W . Raikes, Esqrs., 
Barristers at-Law,

no jurisdiction to t r y  the case, and therefore 
refused to proceed any further w ith  it.

From this decision the plaintiffs appealed to 
the Adm iralty Division of the H igh Court of 
Justice, and the appeal was allowed by deciding 
that the court below had jurisdiction to try  the 
action, and the action was then remitted for tr ia l: 
(see 4 Asp. Mar. Law Cas. 520; 7 P. D iv. 241.)

On the I5 th  May 1882 the action came on for 
hearing the second time in the C ity of London 
Court, and judgment was given for the plaintiffs 
w ith a reference to the registrar to assess the 
amount of damage, the consignee Strange having 
been added as a p la in tiff w ith his consent.

From this judgment the defendants now

^T he^ac ts  of the case were shortly as follows : 
The Rona, a wooden vessel, shipped at New 1  ork 
for London a general cargo, partly consisting of 
grain and flour, for which bills of lading (of 
which the plaintiffs were holders) were given, and 
thereby the goods were to be delivered to the 
shippers’ order or assigns, “  dangers by sea and 
fire only excepted.”  She left her moorings m New 
Y ork on the 27th D ec. 1879, and was toweddown the 
New Y ork river by a tug, and proceeded m safety 
un til she came to the Craven Shoal w ithm the 
entrance to the river, and there she got aground 
and stuck fast. From the log of the Rona (kept 
bv the mate) i t  appeared that, previous to the 
ship leaving New York she was making no water, 
even after she had shipped her cargo; that when 
she struck the shoal there was a considerable 
swell on ; that the ship rolled about and strained; 
that the tug towed at her for one hour and 
three-quarters, during which time a mne-mch 
hawser was broken u p ; and tha t when the tide 
flowed, w ith the assistance of the tug, she was got 
off the shoal. She proceeded on her voyage, 
but on sounding the pumps i t  was found that 
the ship was making more water than before, 
that she was apparently strained about the water
ways and decks, and at 7 p.m.' she was found 
to be making five inches of water per hour. On 
the 29th she began to encounter heavy weather, 
which increased in  violence, doing the vessel 
considerable damage, and shipping such quanti
ties of water that the pumps had to be kept 
constantly going. The weatner continued t i l l  
the 12th Jan. 1880, when i t  somewhat abated, 
and she eventually arrived m safety at her 
destination. Upon her arrival i t  was found that 
the ship and cargo had sustained considerable 
damage. A  survey was held on the ship by 
Lloyd’s surveyor, and he found that a few sheets 
of metal had been torn off the bottom, and that 
the decks were strained and leaky throughout. 
A  survey was also held on the flour cargo, and, 
from the evidence of this surveyor, i t  appeared, 
that he had found the decks and waterways much 
strained, and the decks saturated w ith sea water, 
and gave i t  as his opinion that the damage to the 
flour was occasioned by sea water coming through 
the deck where the caulking had become de
fective and opened the decks, and that such 
straining and defects could not have arisen from 
the bad weather alone. On the part of the de
fendants i t  was admitted that the goods were 
shipped in  good order and condition, that on 
arrival at the ir destination they were found to 
have been damaged w ith sea water, but they 
maintained tha t the damage was caused by perils
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of the sea due to the violence of the weather 
encountered in crossing the A tlantic, and w ith in 
the exceptions in  the b ill of lading.

The master stated that in  his opinion the fact of 
her making five inches of water per hour was not 
of itself sufficient to necessitate his doing any
th ing to the ship, because she had already been 
making three inches in  harbour, and that he 
never saw that the decks and waterways were 
strained. The statement as to the water in harbour 
was contradictory to the entries in the ship’s 
log, the master himBelf having signed the protest 
containing the same words as the log, as to 
straining.

Upon the close of the evidence three questions 
were put by the learned judge to the assessors, 
namely: (1) Was there negligence in going to 
sea without repairing ? (2) Did i t  contribute to 
the damage sustained by the cargo? Both of 
these the assessors answered in the affirmative. 
And (3) Would the cargo have been equally 
damaged if the ship had not stranded in  the 
river? To this they answered “  Not so much.”  
The learned Commissioner in  giving judgment 
said that he differed from the assessors as to this 
last point, in  that he considered that i f  she had 
gone on w ithout touching on theCraven Shoal, she 
s till would have done the damage. B u t the 
nautical assessors having more experience in 
such matters than himself, he should, on the 
finding of the facts by the assessors, give _ judg
ment in accordance therewith for the plaintiffs. 
From this the defendants now appealed.

Mybargh, Q.C. and Kennedy for the appellants. 
—M r Strange is not the proper person to sue ; 
he became the consignee of the goods after they 
had been delivered. Under such circumstances 
he is not the “  consignee ”  or “  indorsee ”  w ith in 
the meaning of these words in the B ills of Lading 
A ct (18 & 19 V fct. c. I l l ) ,  s. 1. Indorsement 
after delivery makes the b ill of lading a mere 
chose in  action. [F ie l d , J.—I  th ink  tho authorities 
are against you on that p o in t: Meyerstein v. 
Barber (2 Mar. Law Cas. O.S. 518 ; 16 L. T. Eep.
N . S. 569; L. Eep. 2 C. P. 38, 661); B urd ick  v. 
Sewell (10 Q . B. D iv. 363). S ir J. H a n n e n . 
—I t  is obvious that the judge below in 
tended to add the name of any p la in tiff who 
was entitled to sue, and, i f  the righ t parties have 
not been added, we shall certainly add them. Is 
i t  worth while to press that point P] Then, on 
the other point, the damage sustained by the 
flour was caused by perils of the seas. This 
appears from the survey of L loyd ’s surveyor. 
The bottom of the vessel was in  reality not 
damaged at all. The vessel was making nearly 
as much water before she touched the shoal as 
she was making afterwards. I f  the master had 
honestly but unnecessarily put back for the 
purpose of repairing the damage, and there had 
been no actual danger, there would have been no 
general average. As to the question of sea
worthiness, the warrant applies only to the time 
when the voyage commences, and as soon as the 
voyage has commenced the warranty is at an 
end:

Cohny.Davidson, 2 Q. B. Div. 455 ; 36 L. T. Rep.
N. S. 244; 3 Aep. Mar Law. Cas. 374 ; 4GL. J.
305; Q. B .;

.Steel v . State Line Steamship Company. 37 L.T. Rep.
N. S. 333 ; 3 App. Cas. 72; 3 Aep. Mar. Law Cas.
516.
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There is no case which decides that when a vessel 
has incurred damage at sea, and the master 
proceeds on his voyage acting honestly, that such 
action on his part amounts to negligence. [ F ie l d ,
J. cited Wormsv. Storey, 11 Ex. 430; 25 L. J'. 1, Ex.] 
That case was decided on demurrer. In  Colin v. 
Davidson, Lush, J., in summing up to the ju ry , 
told them that i t  was not the duty of a master to 
go back i f  he then honestly although erroneously 
believed that he could accomplish the voyage; 
and, that, if  the master acted honestly, the ship
owners were not liable fo r negligence, and in  the 
judgment of the court they appear d istinctly to 
have approved that direction. Whatever m ight be 
the duty of a master, i f  he were close to his point of 
departure, he cannot be justified in pu tting  back 
where he has several interests intrusted to his 
charge and such putting back would be detri
mental to those interests as a whole, though 
possibly beneficial to one.

J. P. A sp ina ll and Baikes for the respondent. 
—The ship not having left the port of New York, 
the voyage had not commenced and the warranty 
of seaworthiness was not complied w ith . [S ir 
J. H annen.— Can i t  be contended that the voyage 
does not commence when the ship firs t starts 
from her mooring berth ? I  shall certainly so hold 
un til I  am convinced to the contrary.] Secondly, 
even assuming that the master had only the 
alternative of proceeding on his voyage or of 
returning to port, and so incurring heavy general 
average charges, he has no r ig h t to proceed i f  he 
thereby incurs a risk of damage which w ill fa ll 
on even one portion of the cargo alone. He must 
do the best for each individual interest. By this 
b ill of lading he undertakes to deliver unless pre
vented by perils of the sea. I f  he puts to sea in  
a damaged condition, whereby the cargo receives 
in ju ry which i t  would not have sustained i f  his 
ship was sound, the in ju ry  is not occasioned by 
perils of the sea, but by the act or default of the 
master, provided that he had the opportunity of 
repairing. I f  he has such opportunity he is bound 
to repair :

Worms v. Storey, 25 L. J. 1, Ex.; 11 Exch. 430 ;
Notara v. Henderson, 1 Asp. Mar. Law Cas. 278;

L. Rep. 7 Q. B. 225.
Here the master m ight have put back to New 
York, or even he could have remained at anchor 
where he was, and could have caulked his ship. 
Cohn v. Davidson was a N is i Prius decision only 
on the point above mentioned, and it  does not 
appear that i t  was approved by the Court. A  
carrier is bound to do his utmost to protect goods 
committed to his charge from loss or damage, and 
i f  he fails to do so he is liable :

Nugent v. Smith, 1 C. P. Div. 423, 436 ; 3 Asp. Mar.
Law Cas. 87, 198.

The shipowner cannot excuse himself from lia 
b ility  for damage caused by his negligence by 
showing that some damage could have happened 
through perils of the sea i f  no act of negiigence 
had been committed :

Nitro Phosphate, S(c., Comnany v. London and St.
Katherine’s Dock Company, 9 Ch. Div. 503.

Myburgh, Q.C. in  reply.
Sir J. H annen.—I t  is obvious that i t  lies upon 

those who impeach the judgment of the learned 
commissioner to establish that i t  is wrong. 
Some observations have been made upon expres
sions that fell from him indicating that he did
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not entirely agree w ith the assessors who assisted 
him, but that cannot affect our judgment. We 
put ourselves in his position, and upon these facts, 
w ith  the assistance we have derived from the 
T rin ity  Brethren who are w ith us, we have to say 
whether we can see that his judgment is wrong. 
A  prelim inary point was taken, but has ap
parently been abandoned, and I  th ink  very pro
perly, by Mr. Myburgh, w ith  regard to the title  
to sue. I t  is obvious that the learned commis
sioner intended to make any amendment that 
would be necessary in  order to get the righ t 
parties on the record, and Mr. Strange ( I  th ink 
is the name) appears to have been mentioned as 
consignee, and no question was raised at the time 
and we do not consider that this is a point which is 
now open to the appellants to take. I t  has been 
passed by, and I  see no reason to doubt that Mr. 
Strange is the r ig h t person to sue.

How, w ith regard to the facts of the case. 
We have already intimated our opinion that 
this voyage must be considered to have com
menced from the time when the ship started 
from whatever were her moorings, w ith her 
cargo on board, fo r the purpose of proceeding 
down the New Y ork  harbour and out to  sea, and 
tha t therefore the warranty of seaworthiness had 
been fulfilled. But, as to the facts which followed, 
the firs t question which arises is whether the 
vessel had been making any water before she 
struck on the shoal; and I  must say, speaking for 
myself, that I  greatly doubt the veracity of the 
captain’s statement that she was making three 
inches of water before that time. I  am very much 
inclined to th ink that that was stated by him to 
lead up to the five inches; but the reason why I  
reject his statement is that I  find in the log a 
distinct statement that she was making no w ater; 
but however that may be, whether she was 
making three inches of water or none imme
diately after she struck on this shoal, she is 
recorded to have made five inches of water. Sug
gestions have been thrown out that the log had 
been tampered w ith and made up in  a different 
ink, and so on, for which I  really see no founda
tion whatever. I t  is quite certain that the master 
has never repudiated this lo g ; he has adopted it. 
He has made statements in the protest upon the 
basis of it, and I ,  for my part, entertain no doubt 
that he did know perfectly well that the mate 
had recorded that the vessel was making five 
inches of water after she touched; and, 
more than that, the log shows that a certain 
damage done to the vessel was apparent, viz., that 
the waterways and decks were strained. This 
being the condition of things, the firs t question 
which was put to the assessors in the court below 
and which we have thought i t  r ig h t to put to the 
T rin ity  Brethren who assist us is, whether that 
indicated such an amount of damage to the vessel, 
as made i t  necessary for the master to consider 
whether he should put back or what other steps 
he should take for the purpose of remedying the 
mischief that had been done, or m itigating its 
consequences, and I  may say at once that the 
T rin ity  Brethren who assist us here, and who 
very properly have been appealed to so often in 
the course of this discussion as those who would 
give us advice and who would be able to correct 
the assessors below, entirely agree w ith the 
assessors below.

The question then arises, what should be

done under such circumstances ? Now, I  must 
say that I  am not prepared to hold, according 
to the argument pu t forward by M r. Aspmall, 
that the instant i t  becomes clear that by going on 
some mischief w ill bo done to some portion or the 
cargo, that i t  becomes the duty of the captain to 
go back, and perhaps put all concerned to a very 
enormous expense; neither, on the other ban , 
can I  assent to the proposition that the liab ility  
of the owner depends upon the honesty of the 
belief of the captain that what he proposes to do 
is the rig h t thing, and so far as I  know, and so 
far as the argument before us to-day has informed 
my mind, I  am not aware of any authority fo r the 
proposition, except the supposed authon y o 
Cohn v. Davidson. I  th ink i t  perfectly clear 
from the context (my learned brother who w ill 
deliver judgment w ill probably know more 
than I  of the facts), and I  infer from the 
judgment, that so far from the court in  that 
case not adopting the language of Lush, L.J., 
that what they were seeking to do was 
to show that the parties had not been pre
judiced by a hasty expression of Lush, L.J., 
and to show that the facts corrected that, 
and that the rest of his summing up prevented, 
the ju ry  being under any misconception. Bat, 
passing from that, I  must say that I  am inclined 
to th ink  that the argument which has been so 
forcibly put by Mr. Kennedy is correct, that the 
master is entitled to take into consideration the 
whole venture. He must not consider only the 
question of the ship, he must consider the ques
tion of the whole venture. W ell, you can no 
doubt introduce a very large number of elements 
for his consideration, and the question what 
would be righ t for him to do would of course 
depend on the distance he has gone from the port. 
I  put an extreme case by way of testing it. I t  
seems to me, what i t  would be plainly a mans 
duty to do, i f  he was only half a mile or a mile 
from the port, would be something very different 
i f  the ship had gone twenty miles, or any other dis
tance you might suppose; but the question in every 
case, in my judgment, which has to be considered 
is this, whether or not, taking all the circumstances 
into consideration the master has been gu ilty  of 
negligence. Of course, that must be ]udged by 
the opinion of the tribunal which has to determine 
upon it. We cannot take the uncertainty ot his 
mere judgment as a te s t; we have to consider 
whether a properly constituted captain in  that 
position would have done what this captain has 
lone. Upon this point we have taken the opinion 
>f those who are w ith us, and they are of opinion 
ihat this captain did not do all he ought to have 
lone, and that he has been guilty of negligence in  
)ne manifest respect. Before mentioning what he 
n igh t have done, I  may say i t  appears to me 
.n this case that the captain did not exercise 
my judgment at all. He did not take into 
iccount what he was to do, but he blindly and 
promptly went on his way without considering 
what should be done under the circumstances 
which had arisen, and his excuse now is one which 
£ do not believe, namely, that he was not con
scious that he was in any exceptional position; 
that he thought he m ight go on and m ight treat 
the result of getting on the shoal, and the fact 
that he was drawing five inches of water in  
an hour, as of no importance. We are advised 
that one obvious th ing which he might have done
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, ta ,  ?  w bf n ke saw, as I  am assuming
t h j  iTej d ld ’ tba t tbe vessel ta d  bean so strained 
and dad received such a shock th a t her waterways 

decks were strained, and tha t in  some way or 
other she was m aking five inches of water per 
hour, tha t ought to have indicated tha t he should, 
at least, have taken the precaution of having the 
waterways and the decks caulked fo r the purpose 
of preventing the water ge tting  through, as i t  was 
able to  do, i f  she encountered any bad weather 
such as she did  encounter a t tha t season of the 
year.

There is, therefore, in  the judgm ent o f those 
who assist us, one plain element of negligence 
which would, i f   ̂ i t  had not been committed, 
from  the precaution which has been mentioned, 
have had a tendency to prevent the saturation 
o f the deck w ith  water and the penetration of 
water in to  the hold. “  B u t,”  says M r. M yburgh,

there being no damage shown to have been done 
to the bottom, therefore tha t shows tha t this 
damage cannot have resulted from  the negligence 
tha t is im puted.”  I  rea lly  have not been able to 
follow that. I t  is obvious tha t i f  she made more 
water a fte r she touched on the shoal than she did 
before i f  we draw the inference th a t the touching 
on the shoal was the cause o f her m aking more 
water then, i f  there was no damage to her bottom, 
i t  is plain tha t something was done which caused 
her to take in water, and which may have equally 
had the effect of rendering her waterways and 
her decks less capable o f resisting the water which 
she shipped afterwards in  the course of her voyage. 
There being some negligence established, i t  lies upon 
the shipowner to d istinguish, i f  he can, what portion 
of the damage which has arisen did  not arise 
{ f0“  ''he negligence which has been estab- 
lished against h im — tha t is, against the person 
who has been g u ilty  o f negligence ; and, i f  i t  is a 
sufficient cause for the in ju ry  which has resulted, 
then i t  lies upon the person accused to show th a t i t  
d id  not, in  fact, arise from  th is  sufficient cause, bu t 
arose from  some other sufficient cause. W e are 
o f opinion tha t the negligence of not caulking 
has, in  itse lf, contributed largely to the damage 
which has resulted, and that, therefore, there is 
sufficient basis upon w hich thi3 judgm ent can be 
maintained.

E ield , J.— I  quite agree w ith  the President in 
coming to the conclusion tha t the judgm ent o f 
the court below ought no t to be disturbed. Th is 
is a fo rm  of action I  am not accustomed to, bu t 
s t ill the princip les are the same in  th is  court as 
in  those courts in  which I  have the honour to 
preside. I  understand th is  to be an action fo r 
damage to cargo brought by the owner and con
signee o f goods received under a b i l l o f lading, 
and by which i t  became the du ty o f the defen
dants to carry the goods to the port of discharge, 
and there deliver them  “ in  the like  good o rd e r”  
as when received, perils o f the sea excepted. I t  
is adm itted tha t the goods were pu t on board in  
good condition. I t  is adm itted tha t they arrived 
at th e ir port of discharge in  bad condition and 
damaged. I t  is adm itted tha t the damage was 
caused by sea w a te r; that, therefore, the damage 
m ust have occurred some tim e o r other w h ils t 
wie goods were under the charge of the master. 
Then i t  is said tha t, although, no doubt the p ro x i
mate cause of the damage to the goods was sea 
water caused by shipping seas in  very bad weather,
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that the aeck of the ship, which ought to have 
protected _ the cargo against the shipping of the 
™™;HpV?hSU°h at defective condition as that i t  
permitted the seas to pass through; and that that
also dn« ?0ndltl°n (although in itself originally
was thfi dnf P<rJu  ° f  the seas) Was one which ib . ty  of the master to have known of and
ceedpdame<V nd that he ou2h t n° t  to have p ro
of diseharo-p13 ?j7ma,ry  d“ fcy. of going to  the po rt 
whether h ' ’ w ltbou t tak ing  steps to ascertain 
whether th1S Carg0 WOuld receive damage, or 
m iuh t L d h a?y th in g winch could, and
r t n f ’ u dt 1° bave been done t0 Preventthat, That is the shape the case assumes. Now,
reef-’ V®  certain ’ therefore, that the goods were
a so noew < W df maged- „  is cleariy admitted 
th in *  She started seaworthy, and, i f  any-
cn dH baPPened at all to her, M r. Aspinall 
ment R hf.6? here supporting the judg-

^  Bufc wbat did happen to her? When she 
w here^h g? ° j dlstanoe from New York, from 
Tnd «h had Started’ she ran on a shoal, 
and Ske, aPPearS to have got on stem fore- 
most, and, without going through i t  a t length,

*  and nS- ther? was a great deal of tug- 
n “  and Pulhng at her. A  hawser was broken ; 
crpt-̂ hJ761'«’ an b,0ur and three-quarters try ing  to
drnffi i w  ^  no maa who has been at sea w ill 
j  that such an operation w ill have a ten- 
- y 2 strain a heavy ship w ith a heavy
rJ n i0 ° f  i?ra\n and flour on board. And not 
only would that have called the attention of 
a prudent master, but we find that the man on 
board next in  charge of the ship—the mate— 
actually saw the condition of the deck. He
rn^pfpk88 B° W thft ship was strained, and the master says so too in the protest—and a most 
aretul master, because he takes uncommon care 

not to put anything into the protest which his 
owner would not like, because he writes to him 
ana asks him whether i t  should be put in to the 
protest or not. The mate is a most careful man: '  

tbe sblP was strained, saw the waterways, 
and that was the place where the deck was 
strained and where i t  was injured, and where the 
water would be like ly to get through. What 
does that show ? Surely that, at least, i t  ought 
to put on the master the duty of ascertaining and 
considering and examining. He did nothing 
whatever. He says he did not notice the deck; but 
ms mate did, and he must have seen the log, when 
the mate made up the log. Under these circum
stances, what was i t  his duty to do ? M r. Myburgh 
says i t  was his duty to proceed; so it  was, pri- 
maruy, but also to proceed w ith care, and not to 
proceed i f  dangerous. He would not have to pro- 
ceed i f  he knew that a hostile fleet were in front 
oi him, and that there was danger of war. I t  
was his duty to take care of his ship and cargo, 
ana to see that his ship was nevor in such a 
Position as would be like ly to damage his cargo, 
and if  she was, to see if  anything m ight bo done, 
so that he m ight safely proceed in the direction 
he required. What had he before him ? A  N orth 
A tlantic voyage in midwinter. I  should like to 
know where the master is to be found who would 
not know what quantities of sea he would have 
to ship in the course of such a voyage as that. I f  
so, what was it  his duty to do ? H is first duty 
would have been to have called up the carpenter, 
and he m ight have said that they had no tow on 
board, and could not proceed in that weather.
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A ll that m ight have been done, but nothing of the 
kind was done, and i t  seems to me therefore that 
the captain does not come w ith in  the protection 
i f  there is a protection—which there is said to 
be from the summing up of Lush, L.J. in the 
case of Cohn v. Davidson. For myself I  may 
say, I  know of no authority for saying that the 
master of a ship, or anyone else who has a duty 
under contract to  exercise due care and skill, 
may excuse himself by saying, “  I  did not 
exercise care and skill, but I  honestly thought 
I  did.”  I  know of no such case. There 
are, no doubt, many cases in  which i f  a wrong
doer puts you into a position of danger, so 
that you are called upon hastily to take some 
steps, and you do happen then to take the wrong 
course, that there you are excused as against the 
Wrongdoer. In  the well-known case of the ra il
way passenger, who being carried on, believing 
honestly and fairly that she was being carried on 
beyond her station, and thereupon got down 
hastily, and contributed probably by her mode 
°£ getting down to the in ju ry , i t  was held that 
there the company were still responsible, though 
she m ight have done a wiser thing, namely, to 
have stopped in the carriage and gone on to the 
next station and come back again by the next 
train. But these are very different cases from 
this. I  myself do not believe tha t Lush, L.J. 
intended to lay down any such doctrine, that a 
passenger whose duty it  is to use due care and 
skill, may be excused for a breach of that duty 
simply i f  he honestly exercises a judgment in 
doing it. That certainly was not the view which 
the court (of which I  had the honour of being a 
member) took of th a t; but we considered in  that 
case, although the question itse lf was made a 
strong point by the Solicitor-General, that i t  
m ight possibly, taken by itself, have misled the 
ju ry ; yet, when accompanied by the observations 
of the Lord Justice in summing-up to the ju ry , 
i t  showed that no such damage was sustained. 
That was the true effect of (John v. Davidson in 
my opinion. I  cannot see that in  the present case 
the master brings himself w ith in  that protection, 
because he took no means and exercised no judg
ment whatever.

I  agree w ith many of the arguments very 
ably put by Mr. Myburgh and M r. Kennedy. I  
should not, perhaps, rely very much on the 
five inches per hour, because the damage did not 
arise from that, but i t  was an index of things 
to look at and consider. I f  she had made no 
water, or even three inches of water originally, 
and after such a shock as this made five, i t  is 
an element to be taken into consideration that she 
had received a strain. I f  the captain had known 
that, and looked at the waterways, he would have 
seen it. D id this damage arise from the water
ways P Mr. Dent clearly establishes that i t  did 
(and there is no evidence to the contrary), because 
he says the damage was through the constant 
tr ick ling  of water down the ship’s side, so that 
the timbers had become sodden w ith the w ater; 
that is not due to the water rushing through a 
ventilator hole or sweeping the deck-house down ; 
i t  is due to the constant trick ling  day after day, 
for eleven days, of water goiDg through the seams 
which a lit t le  caulking m ight unquestionably have 
stopped. I  think, therefore, i t  is impossible to 
say that the judgment was wrong. We have tho 
advantage of the learned assessors here, who

concur fu lly  w ith  the judgm ent of the assessors
below. _ , ,7

Judgment affirmed, and a reference to the 
registrar and merchants ordered to assess the 
amount o f the damage.

Solicitors fo r the appellants, Thomas Cooper

^S o lic ito rs  fo r the respondents, P ritcha rd  and 
Sons.

Thursday, June 12,1884.
(Before B utt, J., assisted by T r in ity  M asters.) 

T he P acieic. (a)
Collision—Regulations fo r  Preventing Collisions 

1880, art. 11—Infringem ent— Lights— Fish ing
smack— Overtaking ship.

Vhe hriaht white ligh t carried by a traw ling  
l u n g  smack when attached to her nets in  
mirstiance o f the provisions o f a rt. 9 o f the 
-̂n 7 in nan o in r  ‘P'feVe'titVilQ CoTll8tOYl8 I 0 O0 ,
Buh danll visible astern, is not a white ligh t shown 
f h° l  rn  to an overtaking ship w ith in  the

C Z t , !/“  uV a . i " F” -

Where i t  , lights are not carried where they 
hgUl Z e  o r Z e t l s h Z n ,  the court w i l l  not be
Z r e S ’nice in  find ing  another vessel to blame

seen. , ,
T his was a damage action in  re*i,  in s titu ted  by 
the owners of the fishing smack agamst

co; £ rf2 ;r ,tg « i on

£ 0ggn r  ? r e w e th e r  was f i t  and clear w ith  
f r / h t w M  from about north, and the Speculator

E S a S is S I
m a s tT -c h  lig h t was visible alll round^hc.bornon 
and a eood look-out was being kept. L1 nder tnese 
circumstances the masthead l ig h t  of the 1 acific 
was seen from  three to fou r miles distant, bearing 
about a po in t on the starboard quarter. Shoi t ly  
n fip r tlm  red lig h t  came in to  view, and, although 
f i f d ly t a i le d  by those on board the Speculator, 
the Pacific came on w ith  great 1speed and 
struck w ith  her stem and po rt bow the starboard 
quarter o f the Speculator, doing her so much 
damage that she shortly sank.

The facts alleged on behalf of the defendants 
were as follows The screw steamship Pacific, of 
466 tons net, was shortly before 3.10 a.m. on the 
24th March 1884 in  the North Sea, on a voyage
^ L lK e r O T tL T b L jT p T A s r iN A L i,  a n d  F. W . R a is e s , E sq rs .,

' ' Barristers-at-Law.
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from H u ll to Dantzic. The weather was fine, but 
dark and cloudy towards the horizon, and there 
was a fresh breeze from about north. The Pacific 
was proceeding under steam w ith her foretopsail 
and forestaysail set, heading E. by N . f  N., and 
making between eight and nine knots an hour. 
H er regulation lights were duly exhibited and 
burning brightly, and a good look-out was being 
kept on board of her. In  these circumstances 
those on board the Pacific observed at the distance 
of about a ship’s length from the Pacific and righ t 
ahead (if anything a little  on the starboard bowl 
the boom of the smack Speculator under sail. No 
lig h t on board the Speculator, un til after the colli
sion, ever became visible to those on board the 
Pacific. The engines of the Pacific were imme
diately stopped and her helm was ordered hard- 
a-starboard, but a collision between the two vessels 
took place almost immediately afterwards. The 
defendants (inter a lia )  charged the plaintiffs w ith 
breach of art. 11 of the Regulations for Prevent
ing Collisions at Sea, in  not exhibiting a white 
or flare-up ligh t from the smack’s stern.

A rt. 11 of the Regulations fo r Preventing Colli
sions 1880 is as follows :

A ship which is being overtaken by another shall show 
from her stern to such last-mentioned ship a white light 
or a flare-up light.

A rt. 9 of the Regulations for Preventing Colli
sions at Sea 1863, continued in  force by Order in 
Council is as follows:

Pishing vessels and open boats, when at anchor or 
attached to their nets and stationary, shall exhibit a 
bright white light.

The evidence on behalf of the plaintiffs proved 
that the white lig h t was carried in the weather 
crosstrees, that that was the usual place to carry 
it,  and that i t  was visible astern. The witnesses 
on behalf of the defendants admitted that while 
i t  was possible, had the ir attention been directed 
to the smack, to have seen her at a distance of two 
ship’s lengths, they did not see her un til w ithin 
the distance of one ship’s length. They also stated 
that, having regard to the relative position of the 
two vessels, i t  was impossible for them to have 
seen the white ligh t of the smack.

Dr. P hillim ore  (w ith him Buchnill) for the 
plaintiffs.—Assuming the smack’s ligh t not to 
have been visible all round the horizon, i t  was 
nevertheless carried in the place where i t  is the 
practice for fishing smacks to carry their light. 
Those on board the steamer, seeing that they were 
navigating across a fishing ground, should have 
taken extra precautions. I t  is, however, admitted 
that the steamer was making from eight to nine 
knots, and i t  is submitted that, under the circum
stances, this was an excessive rate of speed. 
Assuming that the smack was bound by art. 11, 
we contend that there has been a compliance w ith 
it. The rule requires a white lig h t or a flare-up 
lig h t to be shown from the stern. Having regard 
to the fact tha t the smack’s ligh t was a white 
lig h t on the crosstrees, and therefore visible 
astern, the duty to show a white lig h t from the 
stern was complied with. [B utt, J.— Surely the 
obvious intention of the Legislature in using the 
words “  from her stern ”  is that the lig h t is to be 
abaft everything that m ight possibly interfere w ith 
its being visible to an overtaking vessel. That is 
what I  th ink the Legislature meant by the rale.] 
Assuming that to be so, the effect in the present

[A dm .

case is the same. Whether the ligh t had been 
exhibited from the stern or was hung on the cross- 
trees, i t  was yet visible to the overtaking ship, and 
therefore the breach of the rale cannot be said 
to have by any possibility contributed to the co lli
sion. According to The Reiher (4 Asp. Mar. Law 
Oas. 479 ; 45 L . T. Rep. N. S. 767) a vessel is not 
bound to show a white ligh t or flare-up lig h t to 
an overtaking vessel, unless there is ground for 
the apprehension of danger. Under the circum
stances of this case, tbere was no ground fo r the 
apprehension of danger. The defendants have 
admitted that i t  was possible for them to have 
seen the smack at a distance of two ship’s lengths, 
while they say that as a fact they did not see her 
u n til w ithin a ship’s length off. I f  so, they should 
be held to blame for having a bad look-out.

H a ll, Q.C. (w ith him Kennedy) for the defen
dants. I t  would be impossible for vessels coming 
from the southward in  certain directions to 
see the Bmack’s white light, which would neces
sarily be shut out by the mast and rigging. 
I t  is obvious that the plaintiffs have infringed 
art. 11 of  ̂ the Regulations. The white ligh t 
there alluded to must be shown at the stern, 
so that there may be nothing abaft i t  which may 
intercept its rays, and further to indicate to an 
overtaking vessel the exact position of the stern 
of the overtaken ship, and thus enable the over
taking ship to manœuvre accordingly. The fact 
that those on board the steamer did not see the 
smack herself quite so soon as was physically 
possible is no proof of negligence. As to the 
speed of the steamer, there is no rule of navigation 
which says that in the absence of fog a steamer 
shall not go fu ll speed, provided she is carefully 
navigated.

Dr. P hillim ore  in  reply.—A  steamer is not 
justified in running at fu ll speed on a dark n ight 
across a fishing ground :

The City of Brooldyn, 1 P. D iv. 276 ; 3 Asp. Mar.
Law Cas. 230; 34 L. T. Rep. N. S. 932.

B utt, J.—This is a case where, on a fine night 
but perhaps rather dark and cloudy towards the 
horizon, the smack Speculator was run down and 
sunk by the steamship Pacific in  the N orth Sea, 
somewhere in the neighbourhood of the Dogger 
Bank. The substantial questions in the case 
relate to the lights carried or shown by the smack. 
Eor reasons to which I  have adverted in the 
course of the evidence and during counsel’s 
speeches, i t  is not necessary to go into the ques
tions raised under the Orders in Council, which 
deal with art. 9 of the old and art. 10 of the 
new Regulations fo r Preventing Collisions (a). I t  
is clear from the evidence that the smack’s ligh t 
was so placed that i t  did not show all round the 
horizon. W hat exact number of points was ob
scured i t  is not easy to say, but that i t  did not 
show a ll round is clear. B ut I  do not say that 
the smack is necessarily to blame for that. There 
is a d ifficulty in placing these lights, and i t  has 
yet to be decided whether i t  is possible to have a 
ligh t which w ill show all round the horizon. 
However, in  that state of things, i t  is certainly 
more important that the other regulations as to 
lights should be stric tly  observed. Now, i t  seems

(a) The question as to what lights are to be carried by 
a trawler when attaohed to her nets and stationary has 
been subsequently dealt with by the Court of Appeal in 

1 the case of The Dunelm, post.—Ed.
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clear to myself and the Elder Brethren that the 
regulation which requires a lig h t to be shown 
from the stern to an overtaking vessel was in 
fringed. Even apart from the regulations, one 
would have thought that, under the circumstances 
o f this case, i t  would only have been an ordinary 
precaution to have shown a ligh t from the smack s 
stern. Some suggestion has been made on behalf 
of the plaintiffs that, assuming the white globular 
lig h t fixed on the crosstrees was not hidden by the 
sails or spars of the smack, but was visible astern, 
there has been a substantial compliance w ith the 
regulation. I ,  however, do not th ink  that conten
tion can successfully be maintained. 1 th ink  the 
view of the Legislature in  laying down this regu
lation was something very different from a ligh t 
carried in the forepart of the vessel, even assum
ing  i t  to  be visible astern.

I t  has then been said that the steamer is 
also to blame. As to those on the steamer 
not seeing the smack’s light, I  th ink  that i t  
was so obscured by the smack’s sails as not to 
be visible to them. We are satisfied that there 
was a good look-out on the steamer. The ligh t 
of another steamer had just previously been seen, 
and we th ink  i t  impossible that the smack’s ligh t, 
which is admitted by those on board the steamer 
to have been a good ligh t, should not have been 
seen had i t  been visible. There has been some 
discussion as to the way in  which this lig h t was 
carried. However, taking the view I  do, i t  is not 
necessary to decide that. Wherever i t  was, I 
th ink  that i t  was obscured from those on the 
steamer u n til the smack had been turned round 
by the force of the blow. Then arises a further 
question. Assuming that the smack’s ligh t was 
obscured, ought not those on the steamer to have 
seen the smack’s sails at an earlier period and 
perhaps in  time to have avoided the collision ? I  
have considered that matter, and I  must say that 
where i t  is the duty of a vessel to carry or shew 
lights, and those lights are not carried where they 
are visible or are not shown, I  do not th ink the 
court ought to be extremely nice in finding another 
vessel to blame because she has failed to see her 
w ith in  a few yards of the distance when she 
ought first to have been seen. I t  is then said 
that the steamer in crossing a fishing ground 
at fu ll speed was going at an improper rate. I ,  
however, do not th ink  that her speed under the 
circumstances was such a rate of speed as to con
stitute negligent navigation. On the whole, 
therefore, I  come to the conclusion that the 
smack must be pronounced alone to blame for 
this collision. Judgment fo r  the defendants.

Solicitors fo r the plaintiffs, P ritcha rd  and Sons.
Solicitors for the defendants, Stokes, Saunders, 

and Stokes.

Tuesday, June 10,1884.
(Before B utt, J.)

T he B owesfield. (a)
C ollis ion— Loss o f life— Action in  rem— Lord  

Campbell's Act (9 fy 10 Viet. c. 93)— Amendment 
o f w r it—Practice— Order X V I.,  r. 11.

P la in tiffs  commenced an action in  rem under Lord  
Campbell's Act on the Ath Jan. 1884 in  respect o f 
lo s 8 o flife b y  collision at sea on the 10th Jan.
Reported by J. P. Aspinall and F. W. Raises, Esqrs., 

Barrist er s-at- Law.

1888. A fte r the 10th Jan. 1884, i t  having been 
decided in  the in te rim  by the Court o f Appeal 
that the A dm ira lty  Court had no ju r is d ic tio n  in  
such actions, the p la in tiffs  applied to add a t 
defendants the owners o f the wrongdoing ship

App lication refused upon the ground that, under 
the provisions o f Order X V I .,  r. 11. jroceedmua 
agamst the parties proposed to ln  added would 
only be deemed to have commenced fro m  the date o f 
the service upon them o f the w r it  o f summons, and 
hence the action would not have been commenced 
against them w ith in  the time V o id e d  by 
Lord  Campbell's Act, and the court be ng o f  
opinion that i t  had no power to add parties as 
defendants in  personam m  an action m  rem, 
thought i t  ought not to make the order 
because the objection as to time was an objec
tion  which ought strictly to be taken at a later 
stage.

T his was a motion by the plaintiffs in an action 
in  rem under Lord Campbell’s Act to amend their 
w rit of summons by adding the names of the 
registered owners of the steamship Bowesfield as 
defendants in  the action. .

The collision, out of which the action arose, 
occurred between the schooner La u ra  and the 
B ritish  steamship Bowesfield, on the 10th Jan. 
1883, in  the Straits of Dover. By reason ot the 
collision Carl B jorn Pedersen and Axel Pedersen, 
two of the crew of the Laura , were alleged to 
have been drowned.

On the 4th Jan. 1884 the legal personal repre- 
sentatives of Carl Bjorn Pedersen and Axel 
Pederson brought an action in  rem  under Lord 
Campbell’s Act against the owners of the Sowes- 
fie ld  to recover damages sustained by the deaths 
of the said Carl B jorn Pedersen and Axel 
Pedersen

The Bowesfield was never arrested, in  conse
quence of her owners on the 17th Jan. 1884 
undertaking to enter an appearance in  the
action. _ . .

OwiDg to the decision of the Court of Appeal 
in  The Vera Cruz (51 L . T. Rep. N. S. 104; 
9 P. D iv. 96), that the Adm ira lty Division 
has no jurisdiction to entertain an action m  
rem  under Lord Campbell’s Act, the plaintiffs 
took out a summons on the 14th May lo°o 
before the registrar to amend the w rit ot 
summons by adding the names of the registered 
owners of the Bowesfield as defendants. On this 
summons coming on for hearing the registrar 
refused to make the order and condemned tHe 
plaintiffs in  the costs of the summons. 1 here
upon the plaintiffs took out a sim ilar summons 
before the judge in chambers, who upon i t  coming 
before him referred i t  into court.

Lord Campbell’s A ct (9 & 10 V iet. c. 93), s. 3, is 
as follows:

Provided always and be i t  enacted, that not more than 
one action shall lie for and in respect of the same subject 
matter of complaint, and that every such aotion shall be 
commenced within twelve calendar months after the 
death of such deceased person.

T. T. B uckn ill, on behalf of the plaintiffs, in
support of the motion.—This application is made 
in consequence of the decision of the Court of 
Appeal in The Vera Cruz (ubi sup.), where i t  was 
held that no action in  rem would lie under Lord 
Campbell’s Act. The plaintiffs, therefore, wish to 
add the owners of the Bowesfield under the provi-
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2 2  “ “  ” i  S z s s & o a s - ,o ™
f-ampbeO s A c t P] I  m ust say tha t o r fa il. [B utt,

Lr °  d°y °u  say that anaction against the ship 
s an action against the parties owning the ship pi 

According to the form of the w rit i t  is addressed 
to the owners and parties interested in the ship
m rH rr?  A ' B ' *uI t  '? t0 be n°6ced that in this particular case the ship was never arrested and
p i r nTerV M dert00k t0 Pu t ir) a“  appearance.L-outt, J — You want to  tu rn  an action in  rem into 

an action in  personam. I  do not th ink that ever has 
een done.] In  an action of possession the court 

has directed that the managing owner should 
appear as defendant. [B utt, J .-C a n  you refer 
me to any case in  which the court has engrafted 
parties on to an action in  rem f l  I  know of no 
authority which says i t  shall not be done, and in 

Th(>- H o lIand ia  (not reported), S ir 
“  “ f  J °“ ed the PiIot' Xt “ ay ^  that
Sn r^°, ) he Judicature Act th is could not be 
done, but I  submit that your Lordship now has
w o T T  r dn r  ° rder X V L > r - H -. the important words of which are, “  m order to enable the court 
effectually and completely to adjudicate upon 
and settle all the questions involved in  the 
cause of matter.”  [B utt, J . - I  can add a p ilo t
d A  order up°n tbe ground that you cannot
do effective justice w ithout it. D r. PhiUimore, 
as amicus curios, referred to the case of The 
Hope (1 W . Bob. 154), where D r. LuBhington had 
expressed an opinion that i t  was not competent for 
the court to engraft upon a proceeding in  rem  a 
personal action against the master.] In  two cases 
subsequent to the Judicature A ct owners have 
been added personally to an action in  rem :

ThL .T aRep.Nas ’ M2A8P- ^  L&W Ca8' 5158 37

Cas- 489>-« *•
According to the note at p. 23 of Coote’s Adm iralty 
Practice, 2nd edit., the same th ing  could have been 
done prior to the Judicature Act. (5) [Butt.J ™

<“ > 0 ri eu ? Vf i r - n ’ is ^  tollows: “ No causn n. 
matter shall be defeated by reason of the mis-iofnder Z  
non-joinder of parties, and the court may in everycause 
or matter deal with the matter in controversy go far Is 
regards the rights and interests of the parties actual^ 

Tb?,?ourt or a judge may at any stage of the 
ii+ W 6  ̂ *iS’ eit j er upon or without the application of 
either party and on such terms as may appear to the 
court or a judge to be just, order that the names of any 

I“ pr,0Perli ’ joined, whether as plaintiffs or as 
defendants be struck out, and that the names of anv 

wb®*her plaintiffs or defendants, who ought to
may ?r  wh°se P«*»” «  before the court“ j L  °e neoessary in order to enable the court effect-
the oueatio0n i 1̂ eti Iy j °  adjudicate upon and settle all
No person shall1 Vb ive^ “ itheca ri8e 0 r m a tte r> fee added, 
nexf frie nd  nr I I  «? adde.d,a? a plaintiff suing without a 
d isah ibtvw -ri t.h®.next friend of a plaintiff, under any 
Every 'L Z  °'™  c-onsent ’n s i t in g  thereto
rha liybe served w'tp Ca“ ?, 18 80 added as defendant 
manned hereinafter^ °  j ° f  Ammons or notice in

as6 a8Z re tesdu ^  order? a Z ^ p m c e e d S g l

at the samegtime a n d Z 'tZ s ” 88 ” * 7™ aĴ , in P ^onam  
lnstrumentorum, a* co llectio^ i f f tl0" '  The ̂ ormulare 
Admiralty Court J Z  j  oi.. Vtoeeases in the 
James Marriott in 1802 -ives t h l f f the dJreotion o f S ir 
seamen’s wages a2ainBt’a BhipSamfa^mMtor jSntbrJ1’—Em

t w  .... 1 uim cuity here seems to me
that, having got an action which is useless, you are 
asking me to tu rn  i t  from an action m  ^  ^ o  
an action i n  personam. I  do not th ink  that is 
contemplated by the rule. What you are seeking 
to do is to  deprive the defendants of the bentfB 
of the provision in  Lord Campbell’s Act which 

months!] aCtl°n ShaU be brouSht w ith in S e

N a tiv e  p *p t? ? lJ or th e  d e fe n d a n ts  contra.— The
rB v in this c l ^  i8i ardly a bir|ding author i ty  in this case, because the action there was sin
action m  rem under the Adm ira lty Court Act not 
to enforce a maritime lien, but merely a righ t
artion In  thrS commencinf? from the date8 of action. In  the present case the action is an action
m  rem irrespective of statute. Moreover S
S ‘S 0” “ t  S " “ 1* P ~ « a i» g , .« d

t o f i ' S ?  " P ' r - T h i s  i ,  „01  the proper tim e 
take th is ast objection, though i t  may well be 

a question hereafter. [B utt, J.— T hatf is very 
true, but you m ust remember tha t before m y at>
iont T ndWaflSltCualled t0T those words I  was against y > ®nd although I  am anxious to prevent a 

’D3Tustlce being done by reason of this lapse 
f W ^ ’ 1 Can D0W ?ee no reason for straining my 
Tr?n»^PueSS10n1and acoeding to your application.'] 

as tbe -bip was never arrested, the 
parses have ready appeared personally. [B utt, J.

■ ° ’. tbeT bave “ ot- They only appear to protect

defendants!] “  ^  Tbey “ re n0t Pers° “ a%

have , very  grave doubts indeed 
whether this is a matter over which I  have power

aCm 1“  th ® way I  am now asked. However, I  
should have been strongly disposed to have gone 
counter to the inclination in my own mind had I  
thought tha t i t  would prevent the objection as to 
time being urged and availing the defendants in
J ! f 1m C0n*?ritl0J1V ,Bufc ifc seems to me that i t  would avail, and I  therefore must act upon what 
was my impression at the outset and refuse to 
make the order.

A spina ll asked for costs.
B utt, J.—Had I  made the order it  must have 

been upon payment of costs by the defendants, 
as the necessity fo r doing so was caused by their 
mistake. They must, therefore, pay the costs.

M otion refused.
^So iic ito rs  for the plaintiffs, Ingledew, Ince, and 

Sumner^0™ ^  ^  defenda“ ts, Fielder and
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HO U SE OF LORDS.

Feb. 25, 26, and M arch  17, 1884.
(Before the L o rd  C h a n c e l l o r  (Selborne), 

L ords B l a c k b u r n  and  W atso n .)
B ir r e l l  v. D r y e r , (a)

ON APPEAL FROM THE SECOND DIVISION OF THE 
COURT OF SESSION IN  SCOTLAND.

M arine insurance — Time policy W arranty  
A m bigu ity—M axim , F o rtius  contra proferentem  
— Jud ic ia l notice.

Whether the underwriters o r the owners are to be 
considered as the proferentes in  regard to a con
d ition  in  a policy o f insurance, depends upon the 
character and substance o f theparticu lar condition. 

The respondents, shipowners, claimed against ■ ie 
appellants, the underwriters o f a time policy o f  in 
surance, as fo r  a to ta l loss, and the appellants 
resisted the claim on the ground o f a breach o f a  
w arranty in-the policy. The w a rran ty  was JSo 
St. Lawrence”  between certain dates, and i t  was 
admitted that the vessel had navigated the gult 
o f St. Lawrence w ith in  the prohibited time, but 
the owners contended that the w arran ty  applied 
only to the river St. Lawrence. I t  was proved 
that the navigation o f the gu lf was dangerous at 
that season, but less so than that o f the river.

Field (reversing the judgm ent o f the court below), 
that, in  the absence o f  any evidence to that effect, 
the words o f the w a rran ty  disclosed no ambiguity  
or uncerta inty sufficient to prevent the application  
o f the ord inary rules o f construction as to negative 
words, and that both the g u lf  and the rive r were 
prohibited.

A  court should take ju d ic ia l notice o f the geogra
ph ica l positions of, and general names applied 
to a d is tric t as shown on the A dm ira lty  chart.

T his was an appeal from a judgment of the ma
jo r ity  of the Second Division of the Court of Session 
in  Scotland, consisting of the Lord Justice Clerk 
(Lord Monerieff), Lords Young and Kutherfurd 
Clark (Lord C raighill dissenting), which had 
reversed a judgment of the Lord Ordinary 
(McLaren). The case is reported in 10 Court Sess. 
Cas. 4th series, 585 ; and 20 Sc. L. Hep. 385.

The action was brought by the respondents, 
who were shipowners, against the appellants, who 
were underwriters of a policy of insurance, under 
circumstances which appear in  the head-note above 
and in  the judgments of their Lordships, where 
also the arguments are sufficiently referred to.

The Solicitor-General (S ir F. Herschell, Q.C.), 
Cohen, Q.C., and E ollam s  appeared for the appel
lants.

The Lo rd  Advocate (Balfour, Q.C.) and Barnes 
for the respondents.

A t  the conclusion of the arguments their Lord- 
ships took time to consider their judgm ent

M arch  17.—Their Lordships gave judgment as 
fo llows:—

The L o r d  C h a n c e l l o r  (Selborne).— My Lords: 
The question on this appeal is whether the words 
“  warranted no St. Lawrence between the 1st Oct. 
and the 1st A p r i l” in a time policy on the respon
dents’ ship L . de V. Chipman effected w ith under
writers of Glasgow on the 8th June, 1878, for the

(a) Reported by C. E. M alden, Esq., Barrister-at-Law.

twelve months from 29th May 1878 to 28th May 
1 8 7 9  include the Gulf of St. Lawrence or are 
1 fi’r,orl to the river of that name ? Many w it- 
nesfe^were examined on both sides to show in 

v.ct qpnse they understood these words, and 
what sense Y  ought to understand them,
buTnone of those witnesses proved that they bore 
effher the one sense or the other, according to 
eitner „„moral usage; nor were they able to
aDfy l0fnaIn v  instances in  which the question had 
refe J iL llv  arisen and had been practically deter- 
practica opinjoas 0f  individuals, as to
X 1 L rS v ^Serpretation of words in a written 
the p r p titled to no weight, even i f  i t
COntT8t ’ T h a tth e w e re  admissible.8 Your Lord-
A ’AAn.ve therefore, to consider whether the or- slnps hav , he - i  lg o£ constructiori do, or
? nan ^  enable you to  ascertain the subject to
th ic h  these words apply, having regard to those

hA A ; P flcts which are either w ith in your judicial extrinsic factsi wnmn^ esfcablished by the evi-
cogmsance,J)fac t f of which 1 th ink your Lordships 
dence. ^ judicial notice, independently
are entitled ] . Tbe great r j Ver which dis-
of evidence, are tliese ± B American lakes, 
c^rgee the waters of he N orth  ^  the
and the gu lf into wn ,g a 0ape Sfc. Law.

naA e  at the main southern entrance into the gulf, rence a t " a maiu eXnands into a broad es-The river below Quebec expan. Qf Anfci.
tuary, passing, , The river and the gaff are 
costi, into the g i mmediately connected w iththus natura llyandim m ecu y from the
each other, the access^o whioh is a large
river being 0nked between the west coast of 
^ ‘ e r ^ A A d A n d  the southern, eastern, and 
Newfoundlan Canada New Brunswick, and
northern shores of; Ga“  ^ ? tWthe considerable
Nova S7 t’a’ti0as t iSBrince Edward’s Island, and 
^ landB I t A fa n d  ’connected w ith  the A tlantic 
Cape Breton> „hannels, of which all but oneOcean by several^ channels, <gti Lawr6nce„  were
are narrow. I f  e ar(.iole> a noun substan-
preceded by th  b must be understood,

A  \  th  nkg could only be the “  river” ; and i t  
whl<l ^ n i t  in mv opinion, be consistent either w ith would not, in  y P „ eographical use of the 
the popuLr or t ^ . ^  8 ^  the tida l part of a 
word j the whole waters of the gu lf as
river, to reg estuary, properly so called, o£fo rn im g part o f^he s uary^p ^  ds

S n o t ‘‘ the1T  Lawrence,”  they are negative,

“ ^ h f  otheTemaeberial facts, established by the 
The otnc The navIgat 10n of the

riv ir“ “ ;  t o » »  ^  «P«». “ d

f f l f  -  s * s r  s i t - s s r r i i B
3 C„ S -  u d  to m  the b.gmniog of December t i l l  
Thout A p ril the navigation is, in  ordinary seasons, 
ahout A p  A|  the end of March or the
w fn m n e  of A p r il the ioe breaks up and descends 
LTo the gulf. The navigation of the gu lf is never 
absolutely closed, but the harbours and narrow 
waters r la n i  its shores, on the south side as well 
m  elsewhere, are often blocked up, or much im- 
neded in the winter by ice. Ships w ith grain 
and other cargo continue to sail from the Bay of
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£ l f r °m M ,r ic i , 'aildfrom Prince Edward’s 
2  f° 7 ° ,me Mter the river is closed, and
"  As !S T »  the gu lf duril,S the winter.
“  f t B Rgf T ru le ’ according to the book called
a n n e llw .- 'T “  Pltob’”  <luoted bJ" one of the 
J X r  T ^ f  W.!tnesses’ ,‘ tho navigation is not con- 

Sa,fe’ , eve? ln  the southern part of the gulf, 
nfteAr ‘ h?,ilrab ™eek in  December or before the 15th 

Api j  From about January," according to 
“  ej eviderlce of one of the respondents’ witnesses, 

tile gu lf is practically closed,”  by which I  under
stand closed to vessels of any considerable burthen 
engaged in the ordinary trades of those ports. 
JJunng this w inter season the gu lf is dangerous,
( ough most of the witnesses consider its dangers 
to be less than those of the river), chiefly from 
togs and from snowstorms, which are very dense 
and frequent, lhese dangersare enhanced to ships 
engaged in the usual trade of that region by the 
nature of their cargoes—timber,and more especially 
g ram ; and though the same kind of weather is 
also met w ith in  the same season outside, upon the 
banks of Newfoundland, the danger in the gu lf is 
greater because there is less sea-room there. 
Besides this the Anticosti lights are all put out in 
the middle of December, and, as the w inter ad
vances, the Belle Isle light, and all others of any con
sequence in the gulf, except some small local lights 
and that of St. Paul’s, twelve or thirteen miles 
trom Oape Aorth, are also extinguished. As to 
the risks of this navigation from an insurer’s point 
ot view, there is a general consent among the w it
nesses on both sides. [H is Lordship here quoted 
the evidence of several witnesses to the effect 
that the navigation both of the gu lf and river 
b t. Lawrence was especially dangerous during 
the winter months, and that they were much 
shunned by underwriters during that period1 
. o evidence was given to show that any such 
insurance as that now in question could have 
been effected on sim ilar terms (10 guineas 
per cent, premium) by a policy so expressed 
as unequivocally to leave the g u lf open to 
the vessel insured during the prohibited months- 
and it  is significant that two of the respondents’ 
witnesses, who had been in  the habit of insuring 
by policies in  the form now in question, which 
they say they interpret as prohibiting the river 
navigation only, have themselves, since the mean
ing  of the warranty was brought into controversy 
by the present action, been obliged to have their 
policies made out in an altered form, expressly 
excluding the gulf. Reading this contract of in 
surance in the ligh t of the relevant facts, i t  appears 
to me that there are two subjects, distinguishable 
from  but closely connected w ith each other, to 
both of which the descriptive words “  St. Lawrence”  
may apply, and that there is nothing to confine 
them to the one rather than to the other of those 
subjects. Ih e  office of the negative form of ex
pression no St. Lawrence ”  is not to define, but 
is to prohibit or exclude. I t  occurs in a contract 
fo r the purposes and objects of which it  is reason- 
able and probable that both the gu lf and the river 
should have been meant to be excluded. The

*°r  6uckexc{ UB'on during the prohibited 
months are applicable to both, though in different 
degrees at different times during that period. I  
agree, under these circumstances, with the opinion 

of the Lord Ordinary. I  do not 
th ink  that the evidence discloses any ambiguity 
or uncertainty sufficient to prevent the application

[H . of L.

to this case of the ordinary rules and principles of 
construction; and, according to those rules and 
principles, the whole St. Lawrence navigation, 
both of gu lf and river, is, in my judgment, w ith in 
the fa ir and natural meaning of these negative 
words, and is therefore prohibited during the 
months m question. There does not appear to 
me to be any necessity fo r resorting to pre- 
T f “ 8 in  favour of or against either party, 
whether founded on the rule F ortius  contra pro
ferentem, or on the onus of proving an exception 

rom the general affirmative terms of this contract. 
I  therefore move your Lordships to reverse the 
interlocutor appealed from, and to restore that of 
the Lord Ordinary w ith costs.
_ Lord B lacm urn  —-My Lords: I  also th ink  that 

e judgment of the Lord Ordinary was righ t. 
The contract is in  a time policy for a year? in 
which is indorsed as part of the contract “  war- 
ranted no St Lawrence between the 1st Oct. and 
the 1st A pril. No one can, I  think, doubt that the 
document would, like every policy of marine in 
surance, be very difficult to construe i f  i t  were 
ow tor the firs t time brought bofore a court, but 

there is no dispute as to the meaning and effect of 
the contract. The question, as the Lord Ordinary,
I  thm k verv accurately, says, is not one of degree 

^ {id e n tifica tio n . _ I f  the ship was during the 
prohibited time w ith in  the d istrict described by 
the words ‘ St. Lawrence,”  as here used, there is 

defence. I t  is now admitted that she was w ith in 
tne bruit of St. Lawrence, and was not w ith in 
the river of St. Lawrence, and one question is 
whether no St. Lawrence ”  means neither in the 
f 1 ! , ”  the river, or means only not in  the river. 
In  TJhde v. ̂  Walter (3 Camp. 16), where the ship 
was insured from London to “  any port in  the 
. a1i 10> an„d was lost when proceeding to Revel, 
m the Guff of Finland, Lord Ellenborougb, O.J. 
said : “  I  th ink i t  is clearly competent to the plain- 
in  to prove that the ‘ Baltic ’ is nomen generate, 

comprehending in  common understanding the 
igt?j j and miets which communicate w ith the sea, 
laid down as ‘ the Baltic ’ in geographical charts, 
t r  the (xulf of Finland is to be considered as the 
lia ltic  the ship was sailing on the voyage insured 
at the time of the capture, and there can be no 
objection to admit evidence as to the understood 
lim its of any particular sea.”  And, independent 
F n -i r lg . “ nfhority of Lord Ellenborougb, I  
th ink that in  applying a local description to the 
particular spot, some evidenoe must be admissible. 
-But the evidence received here does not go further 
than to show that several persons, having no 
better means of judg ing than the court, have 
formed an opinion one way, and several others 
have formed, the opposite opinion, and i t  leaves 
the case as i t  was before.

Reliance was placed by some of the judges 
below on the maxim Fortius contra proferentem.
1 do not th ink that the description of the 
district excluded can be considered as the 
words of one party more than of the other.
I  he shipowner, knowing where he is likely 
to employ his ship, and that he does not intend 
to use her in  some district, generally puts on 
the ship a description of that d istrict in  order 
to induce the underwriters to agree to a lower 
premium. I  am by no means prepared to say that 
in some cases, where the description of the ex
cepted district is special, it  may not be righ t to 
say that these are the words of the assured. But
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where the description is, like this, general, I  th ick 
that the assured has a righ t to  suppose that tae 
underwriters understand that description a J  
ought to understand it. I t  is alike for the in 
of the assured and the underwriters that tne 
description should be definite, and that 18 a “  
to in the warranty “  no British America be 
the 1st Oct. and the 1st A p ril.”  No one 
imagine that there was a material different! 
the risk between a voyage from the most northern 
port in the United States and one from the most 
southern port of B ritish  N orth  America, or be
tween a voyage commenced on the last day w 1 
is not prohibited and one commenced on 
firs t day which is prohibited ; but a fixed J
is agreed on to prevent disputes. 1 th ink tnai 
the court should take judicia l notice ot tne 
geographical position and the general nam 
applied to such districts as this—m snort, 
all that we see in the Adm ira lty chart of this part 
of the sea. I  do not know whether the first ms- 
coverers of America called the Gulf that o • 
Lawrence, and then gave^the same name to e 
river, or vice versa, nor do I  th ink i t  material, 
name has fo r many years been applied to both, 
th ink that, applying the name as we find i t  use 
in  charts and by geographers to a well-denne 
distriot, i t  includes both the river and the gull. _ 

Lord W a t s o n ,— M y Lords: The appellants in 
the ir pleadings allege as a matter of fact that, y 
the general custom of merchants, the wor s 
“ warranted no St. Lawrence”  in  a policy o 
marine insurance include both the gu lf and e 
river of that name. The respondents, on the other 
hand, aver that, according to mercantile custom, 
these words refer exclusively to the river ■ 
Lawrence, and also that, assuming the tru th  0 
the appellant’s allegations, the L. de V. Ginpman 
was not navigated w ith in  the lim its of the gun- 
In  the court below the parties were allowed to 
lead proof of their respective averments ; but m 
the arguments addressed to the House, i t  was 
admitted on both sides that the appellants an 
respondents have equally failed to prove t  e 
statements which they made on record, 
must, therefore, be taken as an established lac 
that there was s breach of warranty throug 
the vessel being navigated w ithin the lim its ot 
the G ulf of St. Lawrence during the voyage 
in  the course of which she was lost, if i t  be 
held that the warranty applies to the gulf. In  that 
case i t  follows that the respondents cannot recover 
under the policy either the average loss accruing 
during the deviation, or for the total loss which 
subsequently occurred. In  the absence of evidence 
sufficient to show that a technical meaning 
has been attached to the words “  no St. Lawrence, 
or, i t  is accurate to say, in  consequence ot ms 
being established by the evidence that the words 
have no technical meaning, i t  becomes necessary 
fo r the court to construe them ; and, in  construing 
them, I  apprehend that i t  is perfectly legitimate 
to take into account such extrinsic facts as the 
parties themselves either had, or must be held to 
have had, in  view when they entered into the con
tract of insurance. The evidence of both parties 
was properly directed to the statements or tact 
upon which they relied in  their record, to which 
the proof allowed was necessarily lim ited, and the 
result is that upon various matters, which it  
m ight have been of importance to investigate, we 
have no information. But there are certain facts

oat-ahlished by the respondents’ as well as the

the peculiar contour of its shores, into

i bV SUvet for many trading purposes, the gulf 
river are parts of the same navigation ; 

“ d that during several months of the year
the navigation is exceptionafiy tHngerous^eg ^

T w o a t l6\ l l v  of the Second Division have 
l° l^ th a t  “  no St. Lawrence ”  must be applied to 
buld w  onlv on the ground that the expression the river only, s . amfc,iguity must be
131 ^  adTersely to the appellants, because “  the 
S° J d„ r ; t  rTare the proferentes w ith regard to a underwriter That the underwriters maypolicy o ineurance That ^
be ngb tly  he.d to be toe j. do nQt doubt
to many condi held depends, in each

or «ho
case, upon the nresent case there are many 
condition. In  P ^  tQ tbe inference that 
considerations 0ne constructed and
the clause m q u e s t io n ^ n  ^  and fo r the ir
inserted by the PP j t  waS) in  point of fact, 
own Pr0t®£tl0hn t'ryact  by the agent of the 
inserted in  tn form a warranty by
respondents ; a t ̂  ^  ^  be navigated in
t hem. tka t th e «  matter whicb i t  waa entirely 
certain waters reo-u.late. These considera-
w ithin their p th ° resp0ndents themselves
tions point rathet th ink the substance of
being the ro f^ e n te s ,  but ^  thafc Jn su
the warranty must be ^  attributablo to both
stance l t a a u tThe main object of the clause is
pari ieffne the lim its Within which the vessel is to to define the Um ^  navif;ated under the policy,
be kept whne s much the concern
and that a p p e a rs to a e te to  To

^ f in e  the lim its w ith in which the vessel is to be
define the 1 mi e of a time policy is, m
navigated for tn  Pbe same thing as to describe
Pn n v^e  for whfch a vessel is insured under an 
the voyage tor w cases ifc ¡s a definition of
orffinary polwy. I  of the insurance, a term of the 
the subject-matt i ^  wbicb must, in  my 
contract, the “ 1^ in a case like  the present
judgm ent, be r  ga ^  both part ies. Although
as the deli at tm  prof erentem may
tbe/ al l v  I  th nk th a t it  was righ tly  argued for 
not apply, ; „  the clause in question
the reBpondent* t h a t , ^  “ S^eption  from a lead-
occurs m  policy which gives the vessel leave
BEt^ a t e  ta Pany^waters,it can only receive 

Pffect ffi so far as i t  is plain and unambiguous, 
effect in 80 1 .j fied tbat there is any ambiguity, 
But I  am avai i  the respondents, to be found 
?UĈ e Sc7aise w hen it is ‘read as a whole The 
m uhe„;tv  according to the argument of the 
respondents, consists in  this—that the words 
mav denote either the river, or both gulf and 
L v ir ,  and according to the view taken by Lord 
Young, consists in  their being applicable either to 
the river, or to the gulf, or to both I t  is not 
matter of dispute that the name “  St. Lawrence 
"  applicable to the gulf and also to the river
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M au"Seated by Lord Young, i t  is 
desif?nat® the gu if and five r as 

and riTer of St. Lawrence; and if  one 
could conceive a case of the words “  St. Lawrence ”  
standing by themselves in  a policy, w ithout any 
qualifying context, they certainly would be ambi
guous, i f  not unintelligible. Bub in the present 
case any ambiguity which m ight otherwise have 
arisen is expelled by the word “  no.”  I t  is a un i
versal negative, and, in  my opinion, excludes all 

t waters> salt or fresh, bearing the name 
or St. Lawrence,”  which can reasonably be held to 
nave been w ith in the contemplation of the parties 
to the policy. I f  the river had been the only 
navigable water in  N orth America known as “  St. 
Lawrence, and there had been elsewhere a gulf 
of that name, I  m ight have hesitated to hold that 
the la tter was w ith in the ir contemplation: but 
the gu lf and river of St. Lawrence are so in 
timately connected, and the perils attendant upon 
their w inter navigation so much akin, that I  have 
®°T,e 1° the conclusion that the warranty must be 
held to exclude both. Being of the same opinion 
w ith  the Lord Ordinary and Lord Craighill, I  

Wc,th your Lordships that the interlocutor 
t “ e second Division ought to be reversed, and 

taat of the Lord Ordinary restored.
Interlocutor appealed f to m  reversed, and  

appeal allowed w ith  costs.
Solicitors for the appellants, Waltons, Bubb, 

and W alton , for J. and J. Ross, Edinburgh.
Solicitors for the respondents, T. Cooper and 

Co., lo r Archiba ld  and Cunningham , Edinburgh,

[Cx. o f  A pp.

Sajjaittt Court of JA iratm
COURT OF APPEAL.

A p r il 22, 23, and 28, 1884.
(Before B rett, M .R., B owen and P ry, L.JJ.)

T he Y era Cruz, (a)
ON APPEAL FROM THE PROBATE, DIVORCE, AND 

ADM IRALTY DIVISION (ADM IRALTY).

Collision—Lo rd  Campbell’s Act (9 8p 10 Viet. c. 93) 
Action in  rem— Foreign ship—J u r is d ic t io n -  
A d m ira lty  Court Act (24 Viet. c. 10), s. 7— L im i
tation o f l ia b il ity —Appeal—Practice.

The A dm ira lty  Division^ o f the H ig h  Court o f 
Justice has no ju risd ic tio n  to entertain an action 
in  rem under Lo rd  Campbell’s Act, and hence 
^ p e rs o n a l representatives o f a deceased person 
k illed  by the negligence ofthoseon board a fore ign  
ship, m  a collision between that ship and a B r it is h  
ship on waters w ith in  H er Majesty’s dominions 
cannot sustain an action in  rem against the 
owners o f the fo re ign ship to recover damages fo r  
lMT>°\af i  the deceased\ but, semble (per Brett,
M .u .) ,th a t, i f  in  action fo r  lim ita tio n  o f lia b ility  
some o f the claimants are the persons mentioned 
m  Lo rd  Campbell’s Act, the A dm ira lty  D iv is ion  
m ay entertain the claim.

A U h o yh ’ in  consequence o f the Court o f Appeal 
emg equally divided in  opinion, the decision o f

-  the court below 8t<™de, yet the Court o f A vvea l 
(a) Reported by J. .J. W. Bax™  E8qr8.,

l ^ l bT i thr byT  a suhse^ e n t  occasion, 
though, semble (per B re tt M .B .), i t  is  otherwise 
m  the case o f the House o f Lords,

T his was an action in  rem  b rought under L o rd  
Campbell’s A c t by M ary Seward,°the widow and

SeWard t e a s e l  £
ow neTof d f h00ner A 3nes, against the
owner of the Spanish steamship Vera Cruz to 
recover compensation fo r the pecuniary loss sus- 
tained by the p la in t if f  in  consequence o f W illiam  
Sewards death which was occasioned by a cob 
lis ion bet ween the Agnes and the Veru C ruz  on 
waters w ith in  H er M ajesty ’s dominions, 

lh e  collision took place in  the Crosby Channel
andhp 0f  mbvnf e h? f 9 M8rs0y> between the Crosby and I  ormby lightships, on the 12th Aug. 1882

Ten  ha,d Pr0viously been brought 
r V Vem CrT  by the owners of the Agnes, 

that oJm da.?ages for the !°ss of the Agnes. In  
blame COUrt had found both ships to

u n d ^  m n te fw  7  fcli,e Present action appeared 
, . P ° ^ s*i (a), and the following petition on

filed on bfsTehalL6 ju risdictioQ  of the oourt was

vessel ^Kera ^  sole0owner o f the steamship o r
the p o rt o f TiilhrC’ *^L1c i11? a Spanish vessel belonging to

-  ' * « ” *■>

elsewhere an /w h? l f,r .01“  L iverpoo l to  po rts  in  Spain and 
and whan « t i  * m  * 7  Proaeeution of the said voyage, 
oX sTon  ^ - ai 0reeaid’ the  Vera C™ * came in to
by reason of British,yessol, the schooner Agnes, and
her master n id 6«oald ° i>1l 1810p t lie  Agnes was sunk and 
drowned. d ot her Cr0w and Passengers were

month of July m t  “  th ° P°r t  ° f  LiverP°o1 in tho
arr;sSdTr,apb0Uti.he l3 th  Jaly 1883, the Vera Cruz was 
Division thi« Lo m  lnBtituted in the Admiralty 
schooner A ones boilo,lraDl0 C0art by the owners of the 
owners nf+lfi A 1 l eoover im ages sustained by the 
The present J t in n 8- by r °a8°n °f  the at0™8“ *! collision, 
on by ‘ he plaintiff
writ is i„  V- A 82, .al»d the indorsement on the said w rit la in  the words and figures following : « The plain-

Oourt1 aPp0ar Dorn this ease that the Admiralty
abol shed b v th e V l apP0aran08 ander protest is not i by the Rules ot the Supreme Court 1883 Bv
mentioned*in l hat “  The orders and rufes
anrl t lT  f  n APPen<hx O. hereto are hereby annulled
thereof >* I n 'T  °rd?-rS 7 d rule8 shall stand in lieij f f P a In - -̂PPeudix O. are contained the rules
185d9 andai8 7 iT latL°'nL - f  tte  j ^ 11 Court of Admiralty 
“  Tf « a’ by "T111®1114 was directed (inter alia) that 
the cnnrPt fLt0r mtends t0 obi eot to the jurisdiction «! 
the court, the appearance may be entered undorprotest ”
tWs mode oftM8 W7 ld at first Sî ht aPPear toP be that
Order LXTTT pf ° | edn” Vwas abolished were i t  not for uraer LX X n ., r.2, which states that, “  Where no other
s ln t1nr°rn i |  mada W  the Acts or these Rules, tho pre
sent procedure and practice remain in force • ”  and on
?oreann00 t0 th9 rUj,e8 *  wiU be foaad « ¿ tS *  provision 
Order PX nan°r P,r°ftesi  .made- However, by.?• 30’ a defendant is entitled to enter a 

conditional appearance, and then move to set aside 
the service of the w rit upon him, a procedure similar in 
™ ple t0 aPPearaPC8 under protest. On this subiect 
see the oases of The Pieve Superiore (vol. 2 p ,'5l<) •
L- gep. 5 P C. 482; The Yivar (vol. 3 p 308 - 

Kep. 2P. D iv 29), The City of Mecca (vol 4?'p 412- 
1: and TheLeon x m - (vol.^,Pp. 732’
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t iff as administratrix, w ith the w ill annexed °£ke r late 
husband William Seward, deceased, late master 
vessel Agnes, claims ¿61000 against the owners ot tne snip 
or vessel Vera Crus and her freight for damages tor tne 
loss of the said William Seward’s life, occasioned by a 
collision which took place at the mouth of the M y 
the month of Aug. 1882, and the sum of ¿63 3s. for costs.
I f  the amount claimed is pftid to  the p la in tiff 
solicitor or agents w ith in four days from the service
of, further proceedings w ill be stayed.”  ,

7. Bail was given in the said firs t-mentioned action ana
the Vera Cruz was thereupon released and sailea 
England on or about the 17th July, 1883. .

8. This honourable court has no jurisdiction to enter
tain the said cause of damages for loss of lire, an y 
reason thereof the service of the said w rit on tno V 
Cruz is in the circumstances stated in this petition ir  
regular and void. , . ,

The defendants therefore pray this honourable 00 
to pronounce against the jurisdiction of this honourao 
court and to dismiss this suit w ith damages and costs.

The allegations in the protest, w ith the excep
tion of paragraph 8, were admitted by the plain
tiffs.

On the petition coming on fo r hearing, Butt, 
being bound by the decision in  The Franconia 
(3 Asp. Mar. Law Cas. 435; 36 L. T. Rep. N. S. 
640 ; 2 P. D iv. 163), dismissed i t  w ithout expressing 
any opinion on the subject. In  The Franconia  
(uh i sup.), in  consequence of the Court of App^u 
being equally divided, the decision of S ir R. 
Phillimore, that the Adm ira lty  Division had ju ris 
diction to entertain an action in  rem under Lord 
Campbell’s Act, stood.

The defendant was now appealing from Butt, 
J.’s decision. The following Acts of Parliament 
were referred to in  the coarse of the argum ent:

The preamble and sect. 2 of Lord Campbell s 
A ct :

Whereas no action at law is now maintainable against 
a person who by his wrongful act, neglect, or default may 
have caused the death of another person, and it  is often
times right and expedient that the wrongdoer in such case 
should be answerable in damages for the in jury so caused 
by him : Be i t  therefore enacted by the Queen s Most 
Excellent Majesty, by and with the ad vice and consent 
of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority 
of the same, that whensoever the death of a person snail 
be caused by wrongful act, neglect, or default, and the 
act, neglect, or default is such as would (if death haa 
not ensued) have entitled the party injured to maintain an 
action, and recover damages in respect thereof, then ana 
in every such case the person who would have been liable 
i f  death had not ensued shall be liable to an action tor 
damages, notwithstanding the death of the person injurea, 
and although the death shall have been caused under 
such circumstances as amount in law to felony.

2. And be it  enacted that every such action shall be to 
the benefit of the wife, husband, parent, and child ot t 
person whose death shall have been so caused, and sha 
be brought by and in the name of the executor or aa- 
ministrator of the person deceased; and in 
action the jury may give such damages as they v?11! 
proportioned to the in jury resulting from such deat 
the parties respectively for whom and for whose bene 
such action shall be brought; and the amount 
recovered, after deducting the costs not re®°7®re? I 
the defendant, shall be divided amongst the bet ore- 
mentioned parties in such shares as the jury by t  
verdict shall find and direct.

Sect. 7 of the Adm ira lty Court A ct 1861:
The High Court of Admiralty shall have jurisdiction 

over any claim for damage done by any ship.
D r. P hillim ore  and B uckn ill for the appellan , 

the owner of the Vera Cruz.—I t  is submitte 
tha t the decision of S ir Robert P hillim ore  in  i  e 
Franconia  (3 Asp. Mar. Law Cas. 435; 5b L. A. 
Rep. N. S. 640; 2 P. D iv. 163) is wrong, and 
should be reversed. The fact that, owing to an

S 7 do not cover a claim under Lord Campbell s 
Act Notwithstanding the decisions in

-  a

’ m u x * * * ! * * * ™

a i - t

J ^ l t T n a n d  ^ 1 .  Rep'-

o -  *
T.'Rep. I  s 697; L Rep. 7 C. P. 290.

• i hv reason of the Merchant
I t  is true that, ^  lim itation of liab ility  in
Shipping Acts allowi Campbell’s
eases of loss ° f W e >  ^  Chaneery and

side the te rrito ria l jurisdiction of Eng ¿ C a b e ll’s 
mode of assessing damages u n d e ri'°1 L ^gisl a.
Act is opposed to thecon tcn t.on tha tthe lieg
ture intended that claims under that Act nng 
be enforced by a proceeding m  rem.

The Beta (ubisup.);
The Buchers, 4 C. Rob. 73. _ ... e

loss of life, ana cmiius istrv 0f  the Ad-
X K u S S S t o  . L e t . , «

i  r l m r r i f  the several claimants in  respect of 
V  “ to * i n  life! and effects are respectively damage to sh P, ^  haa nQ iQrisdiction to enter-
! -g those claims, it  w ill be impossible to apply 
*ain. , • f liab ility  Again, assume the case of iThfpThê * £ S X  w h lh ’ belong to what is
known as a single ship company; assume she 
has occasioned loss of life  by improper nayiga- 
Hon M d  assume that subsequently the company 
goes'into liquidation and is wound-up. In o rd e r 
fhat the Chancery Division may rateably d is tri
bute the proceeds of the sale of the ship, i t  w ill 
be necessary that claims under Lord Campbell s 
Act arising from the “  damage done by the ship 
should be entertained. I f ,  then, the Adm ira lty 
and Chancery Divisions have this indirect ju ris 
diction, why should the Adm ira lty  Court Act
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“ « t ru e d  to exclude the direct 
ju risd ic tion  ? The advantages o f constru ing the 
A c t so as to  b rm g  the present cla im  w ith in  i t  are 

«S' .■ 6 Proceeding in  rem gives an easy
and effective remedy. A  proceeding in, personam, 
where the wrongdoing ship belongs' to a foreigner, 
is  m many cases practica lly  useless. I t  is, more
over, subm itted th a t th is  cou rt is bound by its  
decision in  The F ranconia (uh i sup.). The effect 
o t tha t decision was to  confirm  the decision of 
b ir  Robert P h illim ore . In  the House of Lords, 
were a decision o f th is  cou rt to stand by reason 
ot an equal d ivision amongst th e ir Lordships, the 
House of Lords would be bound by tha t decision 
on subsequent occasions. I f  so, the effect of an 
equal d iv is ion among the judges of th is  court has 
tfie  same result.

D r. JPhillimore in  reply.— There may be reasons
i!Sn i? qua- d ivision in  the House o f Lords 

should b ind i t  on subsequent occasions, on the 
ground th a t i t  is the fina l and u ltim ate  tribu na l 
°5 all. I n  the present case the effect o f the deci
sion in  The F rancon ia  (ub i sup.) was not to con
firm  S ir Robert P h illim ore ’s decision, bu t merely 
to  leave i t  standing, as i f  there had been no 
appeal:

Bright v. Hutton, 3 H. of L. Cas. 341;
N u l l s ' -  Cliflon’ 2 P ‘ D iv - 2?6 '• 34 L - T - E «P- 

Thompson v. Ward, L. Rep. 6 C. P 327 •
Beamish r . Beamish, 9 H . of L. Cas. 274’.

Our. adv. vu lt.
A p r i l 28. B r e t t , M . R.— In  th is  case an action 

has been brought in  the A d m ira lty  D iv is ion  
agamst the owners o f the Spanish steamship 
Vera Cruz to  recover damages under what is 

called L o rd  Campbell’s A c t ; tha t is, to  recover 
damages on behalf o f the relatives o f the master 
of a B r it is h  ship, who had been k illed  in  a collision 
between his ship and the Vera Cruz. The collision 
happened, I  th in k , w ith in  the realm o f England • 
i t  happened w ith in  the three-m ile lim it. So fa r’ 
therefore, i t  is w ith in  the m unicipal ju risd ic tion  of 
England. B u t the owner of the Vera Cruz is a 
foreigner resident abroad, and the manner in 
which he was brought before the A d m ira lty  C ourt 
was by seizing his ship w h ile she was in England ; 
th a t is to say, by the process in  rem, by means of 
the seizure of the ship. H e him self was not in 
England, so fa r as I  understand, after the acci
dent, and he never was served personally w ith  a 
w r it,  and there was nobody on his behalf who 
could be served personally, and he never even had 
notice of th is  suit. Upon tha t a protest is entered 
against the ju risd ic tion  of the court, and B u tt, J., 
w ithou t expressing any opinion of his own, fe lt 

j  *?ound by previous decisions o f the Court 
of A d m ira lty , and overruled the protest, where
upon there is an appeal to th is court. How, here 
the firs t po in t taken was whether th is court was 
bound by a previous decision in  the case of The 
Franconia^ (ub i sup.), where, upon an appeal on a 
s im ilar po in t, th is  court was equally divided, the 
resu lt being tha t the judgm ent of the C ourt of 
A d m ira lty , in  favour of the ju risd ic tion , stood. I t  
was now argued tha t in  th is Court, there having 
been a case before in  which the resu lt of the 
judgm ent of th is  court was tha t the ju risd ic tion  
in  rem must be in these cases allowed, th is  court 
was therefore bound by tha t decision. That raises 
the question whether in any court below the

f  > d the C(T t 18 bound by a decision, either of its  own, or of any other court, where 
tha t decision is given by an equal division of the 
judge who heard the case. As far as my 
experience goes when there were three great 
courts in Westminster Hall, each of them, byway 
of comity considered itself bound by a former 
decision of either of the three courts, being all 
courts of co-ordinate jurisdiction. But there is 

eith®r at common law or by statute,
Vision n fyS a COUrb is bound by tbe de- 

0f another court. I t  was traditional 
a.®ong the judges in order to en

force uniform decision. Hence, if  a court 
jurisdiction had come to a deter 

ruination, the other courts followed it. B ut that
Tame0! 7 amon8 tho .lodges. So in the
or hv iheru 18 rl,° law> either at common law ^  by “ e, by which a court is bound by a
is pnnJl1 gr ni  ?f ‘,ts own‘ But wben a court 
Which o/tv,dlI lded-Jthe comity  doe8 not exist, 
i lh c  ° V he, two sides is the one which the court 

ld  J® ob0y as the predominating authority ? 
d iv ? £ T therS are f°u r judges, and they are equally 
divided m opinion, all of those four judges are of
c ircnm tttb0 rlty ‘ .Tbere is nothing under those 
circumstances, as i t  seems to mo, upon which

IP ,c,an, be founded. I  am perfectly certain 
the rePortB be examined, i t  w ill be 

iouna that i t  was invariable where either a court 
ot co-ordinate jurisdiction or the same court had 
f foye”  a , mer decision only by equal division of 

s members, then the court which came after
wards had to elect and choose which of tho two 
equal divisions they agreed w ith, and that i t  did 

consider itself bound by the former decision. 
W ith regard to the House of Lords, i t  probably 
5®’ 1 bebeve is, different, but tha t is because it 
is the last and ultimate court. Ia m  not certain 
???*A “ ® ooneiusive there, but I  am inclined to 
th ink that i t  is. The reason for that is that, where 
a decision has been given by the highest tribunal 
ot ail, people must take that to be the law, and it 
is not to bo questioned afterwards, otherwise 
there would be vacillation in the law. Therefore,
-L am clear in my own m ind that we are not bound 
by the decision that was formerly given by this 
court, of which I  myself was one of the four 
judges. I  was therefore glad that two of my 
brother judges here were not membersof that court, 
so that their minds m ight be brought, unbiassed 
oy any termer opinion, to the important question 

I*°b *s raised in this case. I  may say for my
self that, had I  been now persuaded, I  would, w ith 
out a moment’s hesitation, have altered my pre
vious view.
. . kbe case depends upon th is : unless
jurisdiction is given by the 7th section of the 
Adm ira lty Court Act 1861, there is no ju ris 
diction. I t  is important to remember tha t this is 
not a case in which the shipowner has been 
personally served in England so that an action in 
the Queen’s Bench Division m ight be entertained 
against him, and that an action has been brought 
in the Adm ira lty Division. I t  would then be an 
action over which the H igh Court would have j  uris- 
diction, and the judge of the Adm ira lty Court, 
being a judge of the H igh  Court, i f  other things 
were in  conformity and other conditions were 
fulfilled, m ight try  the action. I t  would only 
then be a question of removing the action from 
the Adm ira lty D ivision to the Queen’s Bench
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Division. That would not be a question of ju r is 
diction. But here, unless the claim is w ithin the 
7th section of the Adm ira lty Court A ct 1861, 
there is no jurisdiction. The answer to this 
question depends, i t  seems to me, upon this propo
sition : Does tha t section apply to the grievance 
fo r which a remedy is given in Lord Campbell s 
Act ? The answer to that question depends upon 
the construction of both those Acts of Parliament.
I  w ill firs t of all take the Adm ira lty Court Act, 
the words of which are “ The H igh Court of 
Adm ira lty shall have jurisdiction over any claim 
fo r damage done by any ship.”  That A ct of Par
liament was passed in 1861. In  1860 the case o( 
The B ilbao  (Lush. 149; 1 Mar. Law Cas. 0. S. 5 ;
3 L. T. Rep. 1ST. S. 338) came before Dr. 
Lushington. There damage had been done by a 
foreign ship to a barge either in the Thames or 
the Medway, and the question was whether the 
then existing Adm ira lty statutes gave the Adm i
ra lty  Court ju risd iction in  such a case. Dr. 
Lushington there pointed out that the then 
existing Adm ira lty A ct did not give him ju ris 
diction, because i t  only gave jurisdiction in  the 
case of damage done to a ship, and not damage 
done by a ship. In  1861 the present A ct of 
Parliament is passed, in  which the words are 
“  any claim for damage done by any ship.”  In  
1862 the case of The M a lv ina  (Lush. 493; 
1 Mar. Law Cas. 0 . S. 218; 6 L . T. Rep.
N . S. 369), in which there had been damage done 
by a ship, came before D r. Lushington. That 
learned judge there said that i t  seemed to him 
that the 7th section of the Adm iralty Court A ct 
of 1861 was passed for the purpose of meeting 
this case, the other statute applying only to 
damage done to a ship. Now what is the meaning 
of this 7th section, taking into account the former 
statute. The words are, “  shall have jurisd iction 
over any claim for damage done by any ship.”  Is 
the effect of that to give a jurisd iction in respect 
of any claim in the nature of an action on the case P 
I t  seems to me that the claim is for damage 
where the ship is the acting instrument of the 
damage. I f  you read the section in that way it  
comes to this : “  Shall have jurisd iction over any 
cause of action, which cause of action is damage 
done physically by a ship.”  I f  that be so, the 
claim is for damages arising out of a cause of 
action, which cause of action is a physical in jury 
done to something by the ship. I  am not 
prepared to say that i t  is confined to damage 
done to property. I  am not prepared to 
say that, i f  by mismanagement of a ship 
her bowsprit or some other part o her were to 
strike a man on his person and injure him, 
that would not be damage done by a ship w ithin 
themeaningof this section. I t  clearlydoes notapply 
to  damage done to a man in a ship, but to damage 
done by a, ship, where, as I  say, the ship itself is 
the physical instrument by which the in ju ry  is 
done, and where the cause of action is the physical 
in ju ry . As I  said before, I  do not confine the 
section to property, bu t to a case where the ship 
is the instrument by which the damage or in ju ry  
is caused. I f  that be the true meaning of the 
section, wbat is the cause of action which is given 
by Lord Campbell’s A ct P Is i t  such a cause of 
action ? I t  seems to me it  is not. Lord Campbell’s 
A c t was passed to meet cases where a person 
received what is called a personal in jury, that is, 
in ju ry not .to his estate, but to himself as a 

V ol. V ., N.S.

nerson, in order to obviate the hardships arising 
from the doctrine of law that the cause of 
action died w ith the person. That was the 
law prio r to Lord Campbell s Act, and Lord 
Campbell’s Act has not altered that maxim 
or its application. A  personal cause of action 
dies -just as much now as i t  did before. I f  i t  be
slander, the action dies. I f  i t  be personal in ju ry  
such as breaking a man’s arm or leg, or otherwise 
injuring him, it dies w ith him. The executor can
not bring an action as executor for the in ju ry  to 
the estate of the deceased. The man has been 
killed, and there is no righ t of action H is execu- 
tor cannot bring an action fo r the benefit either 
of his estate or for the benefit of his devisees. 
W hat Lord Campbell’s Act does is to g.vo a 
righ t of action to an executor or administrator, 
not as representing the deceased, but as 
representing other people who before had no 
righ t of action. But to give such a r ig h t of 
action there must be something more than one 
k illin g  of the man, and the executor or adminis
tra to rs  a mere instrument to maintain the action 
on behalf of other people who have sustained 
pecuniary damage by the k illing  ot the deceased. 
The executor acts for these people, and not for the 
deceased. Now what is i t  gives this cause of 
action P The death of the deceased caused by the 
negligence of the defendant is part of the cause of 

. w  hv itself it  is not the cause of action.

ST.£ 5  £. « r “h“ ,d b*i °;:z ‘«V.):death of the deceased, an in ju ry  done to those 
persons on whose behalf the action is brought, 
which in jury has been held to be on the construc
tion of the Act a pecuniary injury. Therefore the 
cause of action is not the death of the deceased 
caused by the negligence of the defendant, but, 
although that is a necessary part of the cause ot 
action, the real cause of action under Lord t a p .  
bell’s A ct is the pecuniary loss to the persons 
defined by the Act. The cause of action there
fore is not a cause of action for anything done by 
the ship; that is to say, the th ing done 
by the ship is not the cause of action, 
and something else is. The th ing done by the 
ship is only an ingredient in  the cause of action. 
I f  To, the Adm ira lty Court Act does not apply 
to this case, and therefore does not give ju risd ic
tion to the Adm iralty Court to try  direct y such 
an action. I  wish to be particular in  what I  am 
saving now—to try  directly such an action.

B i i f  I  am not prepared to say that in no case 
„ „ „  Admiralty Court inquire into the amount 
“  damage caused" by the death of the deceased 
through the negligent management of a ship. 
The Court of Chancery had, and has, jurisdiction 
to lim it the amount of liab ility  of a shipowner to 
a certain sum per ton of his ship, and i f  there are 
several claimants upon the ship to distribute the 
regulated amount amongst them. But m that 
case the jurisdiction is given when the liab ility  as 
to negligence is admitted. That jurisdiction has 
also passed to the Adm ira lty Court. In  such a 
suit to distribute the regulated amount per ton 
amongst several claimants, i f  any of the claimants 
is the family of the deceased person, as men
tioned in Lord Campbell’s Act, i t  being necessary 
to distribute amongst all claimants, i t  may be, 
and I  am inclined to th ink  i t  is, that the 
Adm iralty Court or the Court of Chancery, in 
order to fu lf i l that which is w ith in the ir jurisd ic
tion, must entertain claims which, but fo r that

T
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are not w ith in  their direct jurisdiction. I f  a 
person had a claim against a shipowner at 
common law—even under Lord Campbell’s A ct— 
which claim m ight be maintained in any of the 
other divisions, when i t  comes indirectly before 
the Court of Adm ira lty as a necessary part of its 
jurisdiction, then the Court of Adm ira lty must, 
in  order to fu lfil that whioh is w ith in  its jurisdic
tion, entertain a claim which could not be directly 
but which is thus indirectly brought w ith in  its 
jurisdiction. I  cannot lay my hand upon the 
case at the moment, but I  remember having to 
argue this point before D r. Lushington. I t  was 
not w ith  regard to Lord Campbell’s Act, but w ith 
regard to a b ill of lading or charter-party under 
circumstances where the Adm ira lty Court had no 
direct jurisdiction, and the question came in 
directly before the court in  a case in which i t  had 
jurisdiction. I  succeeded there in persuading 
D r. Lushington of the tru th  of the proposition 
which I  am now endeavouring to enunciate, viz., 
that though the court has not direct jurisdiction, 
yet, i f  a matter is brought before it  ind irectly as a 
necessary part of its jurisdiction, i t  must, in  order 
to  fu lfil the jurisdiction which i t  has, entertain 
that which otherwise i t  would not have the ju ris 
diction to entertain. In  that way a claim under 
Lord  Campbell’s A ct for personal in jury done by 
a ship would, in  my opinion, come before the 
Adm ira lty Court in  a suit where that suit was 
brought for the purpose of lim iting  the liab ility  
of the shipowner according to the tonnage of his 
ship, and where i t  was necessary for the 
Adm iralty Court, in  order to apportion the 
regulated amount amongst the claimants, to know 
the particular claim of the parties who were 
claiming under Lord  Campbell’s Aet. For these 
reasons I  maintain my former opinion, in  which 
Lord  Bramwell concurred w ith  me, that the 
Adm ira lty Court has not, when a claim under 
Lord Campbell’s A ct is brought directly before 
it,  any jurisd iction under the A dm ira lty  Court 
A c t 1861, and i f  i t  has no jurisdiction under that 
A c t then i t  has no jurisdiction at all. I  am of 
opinion, therefore, tha t the decision of B u tt, J., 
which, as I  have before said, is no decision of his 
must be overruled and this appeal allowed.

B owen, L.J.— I  also th ink, for the reason given by 
the Master of the Rolls, that this is a case which is 
s till open to our consideration, notwithstanding 
the decision in The Franconia  (ub i sup.). Now 
passing to the main point, I  feel satisfied that the 
A c t of 1861 did not give the necessary ju ris 
diction to the Adm ira lty Court to enable i t  to 
entertain this claim for personal injuries under 
Lord  Campbell’s Act, and I  therefore agree w ith 
the views expressed by Lord Bramwell and the 
Master of the Rolls in The Franconia  (ub i sup.). 
Shortly the question is, whether this is a claim 
fo r “  damage done by a ship.”  Looking to the 
history of the legislation on this point, i t  shows 
that i t  is not, and apart from that consideration 
the obvious meaning of the section is such as to 
lead me to the same conclusion. The Act gives 
a r ig h t to compensation for “  damage done by 
any ship.”  That then, and that only, is the cause 
of action. Now, what does “ damage done by 
any ship ”  mean ? I t  means damage done by a 
ship as the noxious instrument, or more correctly 
speaking, by those in  charge of her. B ut the 
p la in tiff is in  this dilemma, that the claim here 
must be either fo r the k illin g  of the deceased, or

[C t. o f  A pp.

the in ju ry  done thereby to his family. But the 
k illin g  of the deceased per se gives the p la in tiff 
no r ig h t of action at all, either at law or under 
Lord Campbell’s Act. I f  then, to escape this 
horn of the dilemma, the respondent says her 
claim is for the in ju ry  done to the interests of 
the dead man’s fam ily, the claim is not for 
something done by the ship, bu t i t  arises partly 
from the death which the ship causes, and partly 
from a combination of circumstances pecuniary 
and otherwise w ith which the ship has nothing to 
do. The in ju ry  done to the family cannot there
fore be said to be done by the ship.

F ry, L.J.—I  concur w ith  the views expressed 
by the Master of the Rolls and Bowen, L.J. 
I  th ink that, notwithstanding the case of The 
Franconia, the question raised in this case is s till 
open to us. Bearing in  mind the observations of 
Lord Truro in B righ t v. H utton  (ub i sup.), and of 
Lord Cairns in  Bidsdale v. Clifton  (ubi sup.), there 
can be no doubt but that we are at liberty to  
consider this case, but that we are not bound by 
The Franconia, which only bound the persons 
who were parties to that action. Now on the 
pcant as to jurisdiction, the words in  the 
Adm ira lty Court Act 1861 are “  damages done 
by any ship.”  Do those words include in ju ry  to 
the person P I  have come to the conclusion (¡hat 
they do, and I  concur w ith James and Baggallay, 
L.JJ. as to the meaning of the word damages. 
Secondly, assuming in ju ry  to the person is w ith in  
the meaning of the section, is i t  sufficiently wide to 
embrace an action under Lord Campbell’s Act p 
I  th ink  not. Take fo r instance damage done to a 
barge in the Thames by the bowsprit o f a ship, 
and a person killed by the same thing. In  the 
firs t case, the in jury which is the cause of action 
is directly caused by the ship. In  the second the 
cause of action is pecuniary in ju ry  to the rela
tives of the deceased, which in ju ry  results from 
the damage done to the deceased by the ship. 
And i t  must be admitted even by the pla intiff 
that this is not an action for “  damage done ”  by 
the ship, but for pecuniary loss arising out of 
Buch damage. In  this view I  am confirmed by 
observing the convenience of such a construction, 
which not only avoids the d ifficu lty as to a tr ia l 
by jury, but further the conflict between the 
common law and Adm ira lty Court ru le as to 
negligence.

Appeal allowed.
Solicitors for plaintiff, Jackson and Evans.
Solicitors for defendant, Gregory, Bowcliffes, and 

Co.

Tuesday, A p r i l 29,1884.
(Before B rett, M.R., B owen and F ry, L.JJ.) 

T he W inston.
ON APPEAL FROM THE PROBATE, DIVORCE, AND 

ADM IRALTY DIVISION.

Collision— Compulsory pilotage— Passing through 
the lim its  o f a pilotage d is tr ic t—Exemption—• 
Merchant Shipp ing Act Amendment Act 1862 
(25 &  26 Viet. c. 63), s. 41.

Where a steamship puts in to  a port w ith in  a  
flotage d is tric t f o r  the purpose o f coaling w h ils t 
ound on a voyage between two places outside

(a) Reported b y  J. P . A s p in a l l  and F. W. R a ik e s , Esqrs.,
Barristers-at-Law.
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such district, although she is  only passing through 
such d istrict, she is not exempt fro m  compulsory 
pilotage under the provisions o f sect, 41 o f the 
Merchant Shipp ing Act 1862. as that section pro
vides that the exemptions sha ll not extend to ships 
loading and discharging therein, and such load
in g  and discharging is not confined to cargo but 
extends to coaling.

T his  was an appeal from the judgment of S ir 
James Hannen in a damage action in  rent against 
the steamship Winston fo r damages arising out 
of a collision between that vessel and the steam
ship W arwick Castle in Dartmouth Harbour, by 
which he had found that the W inston  was 
exempted from blame on account of her being 
compulsorily in charge of a pilot.

The facts of the case are fu lly  set out in the 
report of the case in  the court below (49 L . T. 
Eep. N . S. 403 ; 5 Asp. Mar. Law Cas. 143).

The question at issue which had been decided 
against the plaintiffs in the court below, and 
from which the plaintiffs now appealed, was 
whether a vessel which in  passing through a 
d istrict where pilotage is compulsory, stops 
w ith in  that d is tric t fo r the purpose of coaling 
only, and net for taking in  cargo, is by the pro
visions of the Merchant Shipping A ct 1862, 
s. 41, compelled to take a p ilo t ; that is, 
whether the words “ loading and discharging”  
in  that section are, or are not, to be construed aB 
relating stric tly  to cargo.

The section of the A c t is as fo llow s:
41. The masters and owners of ships passing through 

the limits of any pilotage district in the United Kingdom 
on their voyage between two places, both situate 
out of such districts, shall be exempted from any obli
gation to employ a pilot within such d is tr ic t: Provided 
that the exemption contained in this section shall not 
apply to ships loading or discharging at any place situate 
within such district, or at any place situate above such 
district on the same river or its tributaries.

Cohen, Q.C., Bruce, Q.C., and J. P . A sp ina ll for 
tho appellants.—The 41st section of the Merchant 
Shipping A ct 1862 would certainly not apply i f  the 
vessel had put in for the purpose of getting a new 
sail or a new anchor, and i t  ought not to apply to 
a loading of coals. The following cases were also 
c ited :

Clyde Navigation Commissioners v. Barclay, L. Rep. 
1 App ¿¡as. 790 ; 3 Asp. Mar. Law Cas. 390; 56 
L. T. Rep. N. S. 379;

The General Steam Navigation Company v. British 
and Colonial Steam Navigation Company, L. Rep. 
3 Ex 330; 3 Mar. Law Cas. 0. S. 168, 237; 19 
L. T. Rep. N. S. 357 ; 20 lb . 581; 37 L. J. 194, E x .; 
38 Xb. 97; ,

The Lion, L. Rep. 2 P. C. 525; 3 Mar. Law Cas.
O. S. 133, 266 ; 18 L. T. Rep. N. S. 803 ; 37 L. J. 
39, Adm.

W. C. F . P h illim ore  and Eaikes, for the respon 
dents, were not called upon.

B kett, M.E.—The sole question here is, what 
is the meaning of 25 & 26 V iet. c. 63, s. 41, as 
applied to this case. Now, i t  certainly applies to a 
place w ith in  a pilotage district, which was not the 
original port of loading or the original port of 
discharging the ship. I t  deals w ith  the case of 
some intermediate part of the voyage. W hat is 
the d ifficu lty here ? I t  has been thought extremely 
hard that, because a ship passed through a por
tion of the d is tric t without any intention of 
stopping there at a ll (because the words of the 
original A ct of Parliament speak of being bound

to make a signal fo r and to take a p ilo t w hilst 
w ith in  the district), a p ilo t should go on board, 
not fo r the purpose of amusing himself, but for the 
purpose of getting pilotage fees, and there- 
fore to remedy this the present Act super
seded the 379th section of the A ct of 1854, 
where i t  was made a part of the exemp
tion that i f  the ship was passing through 
she was exempt, but i f  she anchored she would 
not be exempt. Now I  have no doubt that some 
ingenious person immediately argued thus upon 
some given case: that i f  a ship dropped her anchor 
for the purpose of tu rn ing  her round not for 
the purpose of doing anything in  the place, 
hut merely because the wind was adverse or too 
ligh t, and she got under a headland, that never
theless she was bound to have a p ilo t; and some 
ingenious person arguing thus thought i t  was 
intended to impose the liab ility  by way or proviso 
on the exemption, so that, although the ship 18 
in  the d istrict in  an intermediate part o t her 
voyage, and in that sense is passing through 
that nevertheless i f  she does something, althoug 
she is passing through in one sense, she must take 
a pilot. Then i t  was found that these words, 
“ whilst at, anchor,”  would not do, and so they 
were obliged to look fo r something else, and 
they have looked for something else which is 
substantial. I t  would not do to say using a 
port,”  tha t m ight be misunderstood, because 
they have said that where a ship (though 
in  one sense she is passing through) goes 
in to  a port for a definite purpose, such 
as loading or discharging, then she must 
have a nilot.

I f  they had meant to say loading or discharg
ing mercantile cargo, nothing would have been 
so easy as for them to have said so.  ̂ I f  i t  
only applies to cargo on board a ship for 
fre igh t purposes, i t  would not apply to a yacht 
or to a mere passenger ship. W hy should i t  not P 
I t  merely means that th is is the test of her not 
being merely passing through ; i t  is not a mere 
momentary stoppage, i t  is not a mere stoppage 
which they cannot help by stress of weather, i t  is 
one in  which she must obviously and necessarily 
bring herself to an anchor. I t  is going in fo r a 
definite purpose to load or unload. There is 
nothing in  the language of the section which con
fines i t  to loading or discharging mercantile 
cargo. W hy should there be, the reason of the 
th ing  being to the contrary, the words not being 
put in to lim it, the reason of the th ing  not being 
lim itation? Therefore it  seems to me you must 
give a plain meaning to the words. I f  a ship 18 
loading or discharging, whichever i t  may be, and 
goes into the district, she is bound to have a pilot 
on hoard. That is the meaning of the statute. 
A  case has been suggested where the ship has 
been brought up and substantially brought up for 
a long period in  the port, and yet did not take a 
compulsory pilot. I t  is unnecessary to give my 
opinion upon this, and I  shall reserve m y opinion 
t i l l  such a case comes before me.

F e y , L.J.—I  am authorised by Lord Justice 
Bowen to say that he concurs w ith the opinion of 
the Master of the Eolls. I t  seems to me that the 
natural construction of the word “ loading”  
applies to the present case, and that i t  was exactly 
th is k ind  of loading which was in the contempla
tion of the Legislature in making this 41st section
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o f the Act of 1862, and I  have therefore no 
hesitation in saying that I  am of opinion that in 
th is case pilotage was compulsory.

Appeal dismissed.
Solicitors fo r the appellants, Parker, Garrett, 

and Parker.
Solicitors for the respondents, P ritcha rd  and 

Sons.

Wednesday, June 18, 1884.
(Before Brett, M.R., B owen and Fry, L.JJ., 

assisted by Nautical A ssessors.)
The Beta ; The Peter Graham, (a)

ON APPEAL p r o m  b u t t , j .

C ollis ion—Regulations fo r  Preventing Collisions 
at Sea, A rt. X I I I .  1880— Moderate speed—Dense 
fog— B ris to l Channel—Salvage— Merchant S h ip 
p in g  Act 1873 (36 8p 37 Viet. c. 85), s. 16. 

Moderate speed fo r  a sa iling  ship, w ith in  the mean
ing  o f A rt. X I I I .  o f the Regulations fo r  Prevent
in g  Collisions 1880 in  a dense fog in  the B ris to l 
Channel, is the slowest speed that she can go so 
as to he under command, and, i f  she carries more 
sail than is necessary fo r  this purpose, she w i l l  he 
gu ilty  o f a breach o f the article.

Moderate speed, w ith in  the meaning o f a rt. 13 o f 
the Regulations, varies according to the density 
of the fo g ; the thicker the fog, the slower ought 
to be the speed.

Per B utt, J . :  Where two ships having been in  
collision, one o f them renders assistance to the 
other by towing her, being bound by sect. 16 of 
the Merchant Shipping Act 1873 to stand by and  
render assistance, queere, whether she is entitled 
to salvage remuneration, even though she is not 
to blame fo r  the collision.

T his was a consolidated damage action in  rem, 
instituted by the owners of the steamship Peter 
Graham  against the owners of the schooner Beta, 
to  recover damages arising out of a collision 
between the two vessels on the 26th Aug. 1883 in 
the Bristol Channel.

The defendants counter-claimed.
The facts alleged on behalf o f the plaintiffs 

were as fo llows: Shortly before midnight on the 
26th Aug. 1883 the steamship Peter Graham, of 
516 tons register, was in the Bristol Channel, 
about fifteen miles N. by E. of the Longships, 
on a voyage from Swansea to Valencia w ith a 
cargo of patent fuel. The wind was very ligh t 
from the W.S.W., there was a th ick fog, and the 
tide was ebb. The Peter Graham  had been turned 
round on a N.E. by E. course to stem the tide, 
and was proceeding at dead slow, making about 
two knots an hour. Her regulation lights were 
duly exhibited and burning brightly, and her 
steam-whistle was being duly sounded and a 
good look-out kept on board of her. Under these 
circumstances those on board the Peter Graham  
saw the boom of the schooner Beta about two 
points on the starboard bow and about 100 yards 
off, and, although the engines of the Peter Graham  
were reversed fu ll speed and her helm put hard- 
a-port, the two vessels came into collision, the 
jibboom of the Beta strik ing the starboard bow 
of the Peter Graham. Both vessels sustained 
considerable in ju ry. The Peter Graham  stood by

(a) Reported by J. P. A spinali and F. W. Raises, Esqrs.,
Barristers- at-Law.

[Ot. op A pp.

the Beta t i l l  daylight, and at 5.30 a.m. on the 
27th took her in  tow, and towed her to the 
Mumbles Roads off Swansea, where she east 
anchor in  a place of safety about 6 p.m. on the 
same day. The plaintiffs charged the defendants 
w ith  breach of articles 12, 13, and 22 of the 
Regulations for Preventing Collisions at Sea 1880, 
and claimed judgment for the damages occasioned 
by the collision, together w ith such an amount of 
salvage as to the court should seem just.

The facts alleged on behalf of the defendants 
were as follows : Shortly before 11.50 p,m. on the 
..6th Aug. 1883 the schooner Beta, of 97 tons, 
" sr I " ,  tlr‘e B risto l Channel, about twenty miles 
W.JN.VY. from Trevose Lighthouse, on a voyage 
rnumr> Devonport, w ith cargo of coals.
Ih e Beta, under all plain sail, was making about 
two knots, and heading about N.W. by W., close- 
hauled on the port taok. The wind was ligh t 
from the W.S.W., the weather foggy, and the tide 
flood of about the force of one knot. The Beta 
had her regulation side lights exhibited and burn
ing brightly, and her foghorn was being sounded 
m accordance w ith the regulations, and a good 
look-out was being kept on board of her. Under 
these circumstances those on the Beta saw the 
masthead ligh t of the Peter Graham  about three 
P“ *nts 0Q the port bow, and distant about 
40Ü yards, and although the steamship was 
hailed to starboard, and the Beta was brought up 
into the wind, the Peter G raham  came on, and 
struck w ith her stem and starboard side the Beta 
on her bowsprit and cutwater, doing her great 
damage. The defendants charged the plaintiffs 
w ith breach of articles 12, 13, 17, and 18 of the 
Regulations for Preventing Collisions at Sea 1880.

On behalf of the plaintiffs evidence was called 
to prove that the foghorn of the Beta was not 
heard by those on boa-d the steamer. According 
to the undisputed evidence of a surveyor, called 
on behalf of the plaintiffs, the topgallant fore
castle plate on the Btarboard bow of the Peter 
Graham  was smashed in about seven feet, and one 
plate further aft bulged and bent, second plate 
down smashed in, and also two shear stroke 
plates smashed in about thirteen feet from the 
stem, &o.

On the 5th Dec. 1883 the action came on for 
hearing before B utt, J. assisted by T rin ity
Masters.

C. H a ll, Q.C. (w ith  him B uckn ill) fo r the 
plaintiffs.

Myburgh, Q.C. (w ith him A sp ina ll) for the 
defendants.

A t the conclusion of the arguments, the learned 
Judge found the schooner alone to blame. In  his 
judgment having found that the Bela’s fog
horn was blown by bellows, he proceeded as 
follows :—Whether i t  was blown quite as often 
as i t  ought to have been, and whether i t  was 
sounded within two minutes of the time of the 
collision, I  confess to having some doubt. So 
much for the foghorn. Bub now each vessel says 
the other was going too fast. I  am dealing w ith 
the question of negligence on the part of the 
Beta, and I  propose firs t to consider the question, 
was the Beta going too fast? Now, I  state at 
once, because I  th ink i t  is the fair way on these 
occasions, that there is a difference of opinion 
between my assessors as to the speed of the 
Beta. One of the two gentlemen thinks that she

The B eta ; T he Peter Graham.
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■was going under an undue press of sail and was 
m aking more headway th rough  the water than 
she ought to have been doing on th is  n ig h t w ith  
the  weather as i t  was. She was under a ll p lain 
Bail, inc lud ing  two square topsails, and i t  is 
tho ugh t by one o f m y assessors th a t tha t, coupled 
w ith  the fact of the  very severe blow she delivered 
to the steamer and the damage she did, shows 
th a t she had more way on her than she admits 
and more way than she ought to  have had under 
the circumstances. U nder these circumstances it  
falls to m y lo t to  decide the question. I  do not 
deny tha t I  have had hesitation about it ,  b u t I  
lean to  the conclusion th a t she was go ing too fast, 
and so I  decide. I  am m a in ly  governed in  so doing 
by th is . W e have before us a survey of the 
steamer, and we get from  i t  the nature and 
the violence o f the blow th a t was delivered. The 
report says on the starboard bow the topgallant 
forecastle plate smashed in  about seven feet from  
the stem, one plate fu rth e r off bulged and bent, the 
second plate down smashed and also the two 
shear stroke plates smashed in  about th irteen  feet 
from  the stem, three frames broken and two 
tw isted and bent, one forecastle deck beam broken 
and six forecastle deck planks, and two broad 
deck planks broken, lin in g  and bunk fitting s , &c. 
Then there is other damage mentioned, and there 
was evidence of the bow sprit of the Beta having 
gone th rough  the deck of the steamer. T h is  leads 
me to  the conclusion tha t the Beta was going 
faster, and not inconsiderably faster, than she says, 
and tha t being so, I  th in k  she was carry ing  too 
great a preBS of Bail having regard to the weather.
I  th ink  that was negligence on her part, and that 
she is liable fo r it .  [The learned Judge then 
dealt w ith the speed of the Peter Graham, and 
found i t  to have been as slow as was consistent 
w ith good steerage-way.j Now comes the only 
remaining point. The foghorn of the Beta was 
not heard, according to the evidence, by those on 
board the Peter Graham, and here arises a point 
which I  have often considered, and about which I  
have always felt a difficulty. Ought we to find 
negligence against the steamer because she did 
not hear the foghorn before the collision ? In  
order so to find we must be satisfied that there 
was not a longer interval between the blasts than 
two minutes—a matter upon which I  have already 
expressed some doubt. W hat occurs to me is 
this : Here were persons on the alert on board the 
Peter Graham. The question of hearing is not 
like  that of eyesight. People’s eyes may be closed 
or turned away from the direction in which an 
object comes into view, and they may fa il to see 
it, but their ears are not stopped, and even i f  they 
are attending to something else, a foghorn in th ick 
weather is a th ing that at once arouses their atten
tion. I t  seems to me very difficult to say that 
merely because these people, who were on the look
out and on the alert, did not hear the schooner’s 
foghorn, they are to blame, having regard to the 
fact that the foghorn, i f  sounded, was certainly 
to leeward of the steamer, and that the sound 
would rather be carried away from the steamer by 
the wind than towards her. Considering too 
the careful way in which this steamer was 
being navigated and the whole circumstances 
of th is case, I  do not th ink  that the fact 
of her not hearing the schooner’s foghorn is 
evidence of negligence for which she ought to 
be held to blame. In  the result I  must pronounce

that the only blame in this case attaches to the 
Beta. Now comes the question, is the steamer 
entitled to salvage ? I  know i t  has been held 
in  some cases that where a collision is brought 
about by the wrongful act of one of two ships 
the innocent ship is entitled to salvage. N o 
doubt the steamer took the Beta m  tow. W h-^ 
I  have to consider is, must I  administering the law 
im ply a contract to pay fo r salvage services. I  
w ill not do anything of the sort, and I  do not 
mean to give any salvage in this case. I f  I  a 
wrong I  must be set r ig h t elsewhere, but I  do 
not forget that there is an A ct of Parliament 
which renders i t  a positive duty upon one of two
ships which has been i n ----------  t
render such assistance as may be P[ac^ ab’eJ °  
the other ship, and that is equally her duty 
whether the other ship is to blame or not. 1 
refer to the 16th section of the Merchant 
Shipping Act 1873. I  believe in acting as the 
steamer did after this collision she acted most pro 
perly.and ldonot believe that i t  ever occurred either 
to the captain or crew of the Beta or to the cap 
or crew of the Peter Graham  that when they 
towed this little  schooner they were doing i t  on 
the terms of being paid salvage. In  my T1®w 
the Act of Parliament, i f  the steamer had not 
chosen to tow the schooner she would have had to  
stay by her a very long time, because she would 
not have dared to have le ft her. Iherefore 
not th ink  tha t this is a case in  which any salvage 
ought to be awarded. I  do not know why was 
not addressed on this point. I  have not had tne 
advantage of any observations on either side upon 
it, or of having my attention called to the autho
rities, but I  suppose the real tru th  of the matter 
is that there is a Bort of feeling which 1 should 
expect on the part of the owners or legal advisers 
of the steamer that this is not a case in which they 
would care to claim salvage, evep although 
technically they m ight be entitled to it.

collision to stand by and

From this decision the owners of the Beta now 
appealed, and contended that the steamer was 
alone to blame fo r the collision.

A r t .  13 of the Regulations for Preventing Col
lisions at Sea 1830, upon w hich the decision turned 
is as follows :

Every ship, whether a sailing ship or a steamship, shall 
in  a fog, mist, or falling snow, go at a moderate speed.

M yburgli, Q.C. and J. P . A spina ll, on behalf of 
the owners of the Beta, in  support of the appeal. 
— I t  was the duty of the Beta, under art. Ld of the
Regulations for P reventing Collisions, to go at a 
moderate rate of speed. This she did. lh o u g h  
i t  is true tha t she was carry ing  a ll p la in  sail i t  is 
to  be remembered tha t the w ind was lig h t, and 
tha t i t  is necessary fo r a sailing vessel to have 
some li t t le  way on so as to be well under com
mand. Under these circumstances her speed 
could not be called immoderate :

The Elysia 4 Asp. Mar. Law Cas. 540 ; 46 L. T. Rep.
N. S. 840. .

The fact that there is strong affirmative evidence 
that the foghorn was blown on the schooner, and 
the fact tha t no foghorn was heard by those on 
the steamer, is very suggestive of a want of due 
diligence on the part of those on the steamer.

H a ll, Q.C. and B uckn ill, for the respondents, 
were not called upon.
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™ rtRf r : ^ ,R' ~ ItJ 8eema t0 me that the greater part of this case depends upon what is the law
w ith regard to these two ships. I t  is undoubted
a r t ^ T d ith a tb y  the troe construcM onteo f art. Id , the steamer was bound to go as slowlv 
as she could m such a dense fog as this w a j
f e X Sd R 18 t0.vbe taken that the fog was absolutely dense, so that i t  was impossible to see any
thing un til i t  was close upon one. Under these
h ™ ! r , tranCeSJ,t  j eT 810 me thac the steamer was 
n o l  hl SO dead slow; that is, as slow as she 
possibly could in  order to keep herself under 
command She ought to have done that, and she 
a i“ J.c- bhe therefore has obeyed the rule

We now come to the sailing vessel. The rule 
says she is to go at a moderate speed. What is the 
meaning or that ? Moderate speed, to my mind 
must depend upon the density of the fog, because 
tha t which would be moderate speed in a ligh t 

f 0t be moderate in an absolutely dense
Î w - V  l ° S m1Jwblohone could not see at all. That which would be moderate speed in a fog 
through which daylight was coming would not be 
moderate in a fog which was absolutely th ick and 
dark. I f  we take tnis fog to be a dense fog, this 
sailing vessel comes under the same conditions as 
the steamer, namely, that she must not go through 
the water faster than is necessary for her being 
kept under command. This schooner had all plain 
sail set. Under certain circumstances i t  m ight 
be necessary to have all plain sail set to keep her 
under command. The question is whether it  was 
necessary in this case. I  have put that question 
to the gentlemen who advise us, and they te ll us 
that this vessel might have been under command 
to perform the necessary operations w ith lees sail 
I  do not ask them anything else. What is the 
necessary inference to draw from their answer? 
The inference I  draw is, that this schooner was 
going through the water faster than was necessarv 
to keep her under command. I f  so, she was going 
at more than a moderate speed, and at a greater 
speed than was necessary under the circumstances 
I f  so she was wrong. I t  therefore seems to me 
that, not being able to overrule the learned judge 
upon any other point, we cannot overrule him on 
this, and the appeal must accordingly be dis
missed.

B owen, L.J.—I  am of the same opinion. A rt. 
13 says that “  every ship, whether a sailing ship 
or steamship, shall in a fog, mist, or falling snow 
go at a moderate speed.”  W hat does the term 
moderate mean ? I t  is a term of relation, and it 
must be used in relation to somèthing. Now in 
this case the collision occurred in the Bristol 
Channel in  a dense fog. Under these circum
stances the sailing ship ought not to go at a 
greater rate of speed than is necessary to enable 
her to be under command. That being the law, 
the gentlemen who assist us say that, having 
regard to the wind, the sails carried by the 
schooner, and the character of the blow, they are 
of opinion that the Beta was carrying more 
sail than was necessary to keep her under com
mand. The result is, that the schooner has in 
fringed the rule, and must therefore be held to 
blame for this collision.

B u y , L.J.—I  am of the Bame opinion. There 
are two questions which arise in this case. The 
firs t is with regard to the speed of the schooner. 
On this point the conclusion of the learned judge

[C t . o r A rp .

below appears to be well founded, having regard
fog^ in the^Th-ist w-fu colh?ion occurred in a dense 

‘ the B rlst° 1 Channel. I t  was also said that
to haveTeard^h °a/ d ub° steamer must be taken 
l l r n l d  i n d l  Ke, f0gll 0rn of the schooner. The 
wiee and I  has- however, found other-
that findintr rrlf lfc 18 ^possib le  for us to disturb
the schooner ‘ ^  conclasion> therefore, is th a ttne schooner is alone to blame.

toeK?and°w/°es.the appellants> Clarkson, Green-

and°,S'oB.0ra f° r  tbe resPondents, W. A. Crump

Thursday, June 19, 1884.
(Before Brett M.R B owen and F r y , L.JJ., 

assisted by N autical A ssessors.)
T he J ohn M cI ntyre, (a)

ON APPEAL FROM BUTT, J.

C ^ ^ lo n — Begidationsfor Preventing Collisions a t

- s S S i P  ls~ Bm“  t o - * « ™ * *
W^whiJilLp Sl  °s  a J!ieamsh ip  in  a dense fog hear the 

.  !r foghorn o f another vessel more than
p ■ n, .et™er bow and in  the v ic in ity  fro m  such 

a airection as to indicate that the other vessel is 
o f r/t .4i 48 ^ e ir  duty, under a rt. 18
iL  f  -ftemulations fo r  Preventing Collisions at 
\ ?’ . 0 ®, once stop and reverse her engines, so as 
to onng their vessel to a standstill in  the water.

J L ?  Was an aPPeal by the defendants in a damage 
ct on m  rem from a judgment of Butt, J „  by

¡ t e ^ L ?’ “ V ,* 16 19th l,ec- 1883- had found the 
hie™ , lps Tohn M cIntyre  and Monica both to
SepTl883a C° lli8ion in  the N orth Sea on the f 4*

alleged on behalf o f the p la in tiffs  
were as follows:__

Shortly after 3.30 a.m. on the 14th Sept. 1883 
feamship Monica, of 853 tons net, was in the 

r u Sea, oil' Seaham, on a voyage from New- 
astle to Hamburg. The wind was ligh t from the 
asn and there was a dense fog. The Monica was 

H?a ln^  a^ou  ̂ S.B. by E., and was making about 
roe knots an hour. Her regulation lights were 

uiy exhibited and a good look-out was being kept 
n board her, and her whistle was sounded regu- 
ar*y. In  these circumstances the whistle of a 

s earner was heard on the starboard bow and 
replied to. A fte r three or four blasts had been 
leard and replied to the helm was put to star- 
°u™' i immediately afterwards the masthead 

?11 _ ™d lights of the John M cIntyre  were seen 
road on the starboard bow, aud although the 
elm was hard-a-starboarded and the engines 

reversed full speed astern, the stem and port bow 
¡7 tbP,Aohn M cIn ty re  struck the starboard side of 
''oo Monica about midships.

I  he facts alleged on behalf of the defendants 
Were as follows :—

About 3.40 a.m. on the 14th Sept. 1883 the steam- 
f  - ¡ I 'v  m  M cIntyre, of 659 tons registered, was in  
tne .¡North Sea, off the coastof Durham, on a voyage 
rom London to the Tyne. The wind was ligh t 

iron the N.N.E., and there was a thick fog. The 
John M cIntyre  was heading about N .N.W ., and 
making about two knots an hour. H er regulation

(a) Reported by J. P. Asmnall pud p. w . Raises, Esqrs.,
Barristers-at-Law.
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lights were duly exhibited, a good 1°°^'°?*' 
being kept on board of her, and her w . 
sounded from time to time. Under these ci 
stances the whistle of the Monica  was hear 
four points on the port bow, and then heard twice 
again, when i t  appeared to those on t  e 
M cIntyre  that the Monica, was approaching on ine 
port bow so as to involve risk of collision, and 
although the engines of the John M cIntyre  
reversed, and immediately afterwards re_X.ers.e 
fu ll speed astern, the starboard side o i the Monica 
struck the stem and bows of the John M cIntyre.

Dec. 19, 1883.—The action came on for tr ia l 
before Butt, J., assisted by T rin ity  Masters.

M yburghj Q.C. (w ith him Phillim ore) for the 
plaintiffs, the owners of the Monica.

Webster, Q.C. (w ith him Steavenson) for the 
defendants.

A fte r hearing the evidence and the arguments 
on both sides the learned Judge found both ships 
to blame for breach of article 18 of the Regula
tions for Preventing Collisions at Sea. W ith  
regard to the navigation of the John M cIntyre  
his Lordship dealt as follows:—Now as to the 
evidence of the John M c ln ty re t I  cannot accept 
her captain’s evidence us to speed. I  u tterly 
disbelieve, and the Elder Brethren agree with 
me, that she was s till in  the water, or anything 
like  s till in the water, at the moment that the 
blow wa3  delivered. "W e th ink  that, when she 
delivered the blow and sank the M onica , she 
herself was going at a considerable rate of speed.
I  th ink the nature of the blow shows i t  to be so. 
One has only to hear what admittedly happened 
to the Monica, only to look at the photograph of 
the John M cIn tyre , and the evidence of the sur
veyor who surveyed her, to be quite satisfied that 
she was going very much faster than the defen
dants allege. Now her captain says : “ We heard 
her (that is the Monica’s) whistle five minutes 
before the collision. I  gave an order to stop and 
reverse one minute before the collision. We kept 
■our engines going ahead for four minutes after 
we heard her whistle, and before we gave any 
order to stop our engines.”  I t  must have been 
apparent long before the lapse of those four 
minutes, they having heard the whistle several 
times, that there was danger. The engines of 
that vessel ought to have been stopped long before 
they were, and i f  necessary also reversed. In  
conclusion I  have no hesitation in  pronouncing 
both these vessels to blame.

Prom this decision the defendants appealed, and 
on June 19, 1884, the appeal came on for hearing. 
I t  was admitted that the Monica was to blame.

A rtic le  18 of the Regulations for Preventing 
Collisions at Sea 1880 is as follows:

E very  steamship, when approaching another ship so as 
to  invo lve r is k  o f co llis ion, sha ll slacken her speed or 
stop and reverse i f  necessary.

The Solicitor-General (Sir F. Herschell, Q.C.) 
and Webster, Q.C. (w ith them Steavenson) fo r the 
appellants.—The learned judge below was wrong 
in finding the John M cIntyre  to blame for not 
stopping and reversing sooner. W ith . the first 
whistle four points on the port bow i t  did not 
become necessary to stop and reverse un til the th ird  
whistle had been heard. To hold otherwise would 
be to lay i t  down that a steamer in  a dense fog 
the moment she hears a whistle is to at once stop

and reverse, a manoeuvre which m ight in  many 
cases b rin g  about the collision instead of avoid

in g  it.
M ylu rgh , Q.C. and D r  P M iim ore , fo r the re- 

spondents, were not called upon.
B r e t t  M .R.—T h e  q u e s t io n  i n  t h is  case is  a s  to  
U R E T i, 3  , i o  0 f  t h e  R e g u la t io n s

th e  a p p l ic a t io n  .. . t  g ea 1 8 8 0  to  th e  John
f̂ r P r r  i f e S s e  o“ hê  other ship is hopeless, 
McIntyre. l imDroper and reckless.her navigation bei g o  ̂ P P M cIntyre,
W e have to apply. a r t ic le i8 . “  fog The John 
a vessel navigating in a d e ^ ° rJ)̂ b;B another
M cIntyre  was a Z  T f th e u ^h e  circumstances 
vessel in  a dense fog. I f ,  then, tne
were such that f c o n c l u s i o n  
M cIntyre  ought to ha^  c0“ c ris fc of collision,tha t, in order to avoid danger o r^ rn k  ^

lie  was bound to st p broke the rule.
sooner than he did, w y circumstances such
The next question is, were the circum

“ » v r  s r s ,“  «
circumstances of th is  . th ick  fog, and
these vessels were the du ty  of

t h f l S Ca to ekeIpUout of the way, ° fJ e  V ^ t h e

c h a r g f  i r t ’he' J o h J  M cIntyre  that 
officer in  charge ox w , „ OBSfii ; rl a fog.

an absolutely safe vessel w ith  regard to h im  ;
he could not consider tha t he had passed her or 
tha t she bad passed h im  eiDher ahead or astern 
while he was not at once. bound the 
heard a whistle, wherever i t  m igh t be to stop a d 
reverse his engines; bu t having heard the nrst 
whistle, which was about four potuts on his port 
how he hears another and another whistle, ana x 
cannot help th in k in g  tha t the evidence aho a tha t 
i t  was something like  three or fou r whistles tha t no 
heard. ' The Bound of these whistles obviously did 
n o t  because they could not, a p p e a r to h ^  be 
going fu rthe r astern of h im  or broader on 
heam W hat is the inference to be drawn from  
tha t ? W hy, tha t each of those wffis!lies as they

comfngUnearer see the
X K  W hat is the conclusion to which he 
fu g h t to have come ? Ought he to have come to 
th is  conclusion—that, tak ing  the fog and tak ing

f h r O T g h ^ th e 'T a le r X r 11!  th in k  the learned

tak in g  in to  account the pace at which he h im 
self was going, which I  th in k  w ill be shown was 
faster than he puts i t  at, ought he not then to 
have concluded that unless he stopped and 
reversed his engines there would be, no t collision, 
bu t r isk  of collision P I f  a steamer in  a th ick  
fog— so th ick  tha t she can hard ly  see before her 
— hears another vessel in  her neighbourhood on 
either bow, not being able to see her, and she h e r 
self not going at h e r  slowest pace, the question is,
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whether under those circumstances the offioer in 
charge of the steamer ought not to conclude that 
i t  is necessary, in order to avoid risk of collision, 
that he should stop and reverse. I  do not hesitate 
to lay down the rule, not s tric tly  as a matter of 
law, but as a matter of conduct, that the moment 
such circumstances as these happen it  is necessary, 
under the article, to stop and reverse. I  am not 
saying that every time those on board a steamer 
hear a whistle or a foghorn on their bow they 
are at once to stop and reverse, but i f  they 
hear a whistle or foghorn on either bow getting 
nearer to their bow, or being in  anything like 
near neighbourhood on either bow, I  do not hesi
tate to lay down the rule that, i f  the fog is so 
dense that they can see nothing, then the neces
sity has arisen for them to stop and reverse. We 
do not say that she must have stern way on her, 
but we say she must stop and reverse her engines, 
so as, if  necessary, to bring herself to a dead 
standstill in  the water.

How are we to conclude anything as to the 
rate at which the John M cIntyre  was going?
I  w ill assume that the M onica was crossing 
the John M cIntyre  at a very considerable 
speed, and that she was under a starboard 
helm. But then i t  is clearly proved, in my 
opinion, that the John M cIn tyre  was made 
by something or other to enter into the side of 
the Monica, a distance of from  7 feet to 12 feet. 
The next th ing one has to do is to look at the 
in ju ry  done to the John M cIntyre. Now, we 
have the evidence of the surveyor that she was 
injured on one bow from the stem downwards 
some 11 feet, and on the other bow some 7 feet. 
We have asked the gentlemen who assist us, 
having regard to the evidence of the surveyor, of 
the photograph produced in court, and the angle 
of the blow, what is their opinion as to the speed 
of the John M cIntyre, and they tell us that they 
th ink  she was going at a considerable rate of speed 
at the moment of collision. I  have already 
said that, in  my judgment, the circum
stances were such as made i t  her duty to stop 
and reverse, and that i t  was necessary for her to 
stop and reverse in  order to avoid risk  of collision 
i f  she was going at any considerable speed. I f  
she was going at considerable speed at the 
moment of collision, i t  is obvious that she was 
going at considerable speed before the moment of 
collision. I f  she was doing that, i t  seems to me 
tha t we must decide that she ought to have 
stopped and reversed before she heard the last 
whistle, which was almost immediately before the 
collision. However difficult i t  may be fo r persons 
in  command of steamers to do what the law 
directs, in  my opinion we must hold strictly that 
in  a dense fog the moment another vessel is 
found on the bow or in near v ic in ity  on either 
bow, and she herself is going at any speed, i t  has 
then become necessary, under the 18th rule, not 
merely to slacken speed, but instantly to stop and 
reverse. That is a rule of conduct which seems 
to me to be the result of the statutory regulations, 
and that has been broken by the officer in 
command of the John M cIntyre. Therefore the 
judgment of the learned judge was correct, and 
this appeal must be dismissed.

B owen, L.J.—I  am of the same opinion. I  
th ink, as I  have said before, that where two ships 
are approaching so as to involve risk of collision

«• F a lm -__________ ___________ __[Q.B. Div.

they are bound to slacken speed, and if  that is not 
sufficient they are bound to stop and reverse i f  i t  
is necessary to avoid risk of collision. A lthough 
i t  may not be possible to say as an absolute matter 
of law that a vessel in a fog ought to stop the 
moment she hears the whistle of another vessel in 
her neighbourhood, yet, as the Master of the Rolls 
has already pointed out, i t  seems to me that in  
this case the officer in  charge of the John M cIntyre  
could not have concluded that i t  was safe to have 
gone on, and therefore i t  was necessary to stop and 
reverse. This the John M cIntyre  did not do u n til 
a ater period and she must therefore be held to 
b ame. W ith  regard to the other points urged 
hetore us, I  entirely concur w ith the Master of the 
Ito  Is, and therefore th ink the appeal must fa il.

Fay, L.J. I  am of the same opinion. In  this 
case two questions have been raised. W ithregard 
to the speed of the John M cIntyre, the learned 
judge below has found as a fact that she was going 
at a greater rate of speed than the witnesses on 
her behalf have stated. In  the firs t place I, not 
having seen the witnesses, should in the absence 
or strong reasons, be unw illing to come to an 
adverse conclusion. Moreover, those gentlemen 
who assistus are of the same opinion as the learned 
judge below. Therefore I  th ink tha t i t  must be 
taken that that finding was correct and cannot be 
impeached. Now, assuming that speed to be 
greater than was allowed by the appellants, was i t  
not necessary fo r the John M cIn tyre  to have 
stopped and reversed her engines at an earlier 
time than she did P I  th ink  i t  was, and that under 
the circumstances j t  was the duty of the John 
M cIntyre  to have earlier taken steps to come to as 
near a standstill as possible. That being so, I  
th ink the John M cIntyre  must be held to blame.

Appeal dismissed.
Solicitors fo r the appellants, Qellatly, Son, and 

Warton.
Solicitors for the respondents, Botterell and 

Roche.

h ig h  c o u r t  o f  j u s t ic e .
Q U EEN ’S B EN C H  D IV IS IO N .

F rid a y , M ay  23, 1884.
(Before Stephen and M athew , JJ.)

V allance v. F alle . (a)
Merchant Shipping Acts—Seaman’s remedy against 

master — Refusal o f certificate — Discharge —  
Penalty— 17 18 Viet. c. 104, ss. 27 and 524.

B y the Merchant Shipping Act 1852, s. 172, upon 
the discharge, o f any seaman the master shall sign 
and give h im  a certificate, and i f  any master 
fa ils  to sign and give to any such seaman such 
certificate o f discharge he shall fo r  each such 
offence incur a penalty o f 107., and by sect. 524 
the whole or any pa rt o f the penalty may be 
applied in  compensating any person fo r  any 
wrong or damage which he may have sustained 
by the act or default in  respect o f which such 
penalty is imposed.

In  an action fo r  damages caused by the refusal o f  
the defendant, a master, to give the p la in tiff, a 
seaman, discharged from  his ship engaged in  the

(«) Beportedby M. W. M cK e l l a e , Esq.,Barrister-at-Law.
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Q.B. D iv .j Y A LLA N C E  V. FA LLE .
[Q.B. D iv.

coasting trade, a certificate, the County Court 
judge nonsuited the 'p la in tiff.

Held, that the remedy by penalty was exclusive 
under the provisions o f the Act, and that the 
County Court judge was righ t.

T his was an action tried in  the County Court of 
Dorset, in  which the p la in tiff, a seaman, sought 
to recover damages against the defendant, the 
master of a ship called the Brighton, trading 
between Weymouth and the Channel Islands, for 
improperly w ithholding and detaining from the 
p la in tiff a certificate of discharge to which the 
pla intiff was entitled on the termination of his 
service on board the said ship, whereby the 
p la in tiff was unable to obtain employment in other

ShThe County Court judge nonsuited the p la in tiff 
on the ground that his only remedy was by sum
mons before a court of summary ju r is d ic tio n  
under the Merchant Shipping A c t 18o4 (17 & 18 
Y ict. c. 104).

By sect. 17 of that A c t :
In  the case of all British foreign-going ships, in what

ever part of Her Majesty’s dominions the same are 
registered, all seamen discharged m the United Kingdom 
shall be discharged and receive their wages in the 
presence of a shipping master d u ly  appointed under this 
Act, except in cases where some competent court other
wise directs, and any master or owner of any such ship 
who discharges any seaman belonging thereto or except 
as aforesaid pays within the United Kingdom m any 
other manner shall incur a penalty not exceeding lot., 
and in the case of home-trade ships Beamen may, it the 
owner or master so desires, be discharged and receive 
their wages in like manner.

By sect. 171:
Every master shall, not less than twenty-four hours 

before paying off or discharging any seaman, deliver to 
him, or, if  he is to be discharged before a shipping 
master, to such shipping master, a fu ll and true account 
in  a form sanctioned by the Board ot trade of his wages 
and of all deductions to be made therefrofn on any account 
whatever, and in default shall for each offence incur a 
penalty not exceeding 5t.; and no deduction from tne wage 
of any seaman (except in respect of any matter happening 
after such delivery) shall be allowed unless i t  is included in 
the account so delivered, and the master shall during the 
voyage enter the various matters m respect of which 
such deductions are made, with the amounts of the 
respective deductions as they ooour, in  a book to be kept 
for that purpose, and shall, i f  required, produce such 
book at the time of the payment of wages, and also upon 
the hearing before any competent authority of any com- 
plaint or question relating to such payment.

By sect. 172:
Upon the discharge of any seaman, or upon payment of 

his wages, the master shall sign and give him a certificate 
of his discharge in a form sanctioned by the Board ot 
Trade, specifying the period of his service and the time 
and place of his discharge; and if  any master fails to 
gic-n and give any such seaman such certificate of dis
charge he shall for each such offence incur a penalty not 
exceeding 101.; and the master shall also upon the dis
charge of every certificated mate whose certificate of 
competency or service has been delivered to and retained 
by him, return such certificate, and shall in default incur 
a penalty not exceeding 201.

By sect. 173:
Every shipping master shall hear and decide any 

question whatever between a master or owner and any ot 
his crew which both parties agree m writing to submit to 
him, and every award so made by him shall be binding 
on both parties, and shall in any legal proceeding which 
may be taken in the matter before any court of justice 
be deemed to be conclusive as to the rights of the parties, 
and no such submission or award shall require a stamp, 
and aDy document purporting to be such submission or 
award shall be ’primd facie evidence thereof.

In ^n v  proceeding relating to the wages, claims, or dis-

master °under tZ T ro v is io n s tf0thiseAcrt! “uebl shipping

r S ^ « t ^  =  m ^ r T S ^ ^

at or near the P*a°e ^ mber 0f  the orew who,

exceeding 51.

The following rule a shall be observed with respect to
the settlement of wages (that is to aay) master of

(1.) Upon the completion before a ehipping master or 
any discharge and settlement, the master , +j,e
each seaman shall respectively, in the presenc 
shipping master, sign in a form sanctioned by 
of Trade a mutual release of all claims in respect of Ae 
past voyage or engagement, and the shipping 
shall also sign and attest it, and shall retain and transmit

as a mutual discharge and settlement of all demands 
between the parties thereto in respect of the past voy 0

° ^ ! T a  copy ot such release, certified under the hand of 
such shipping master to be a true copy, shall 1be g^en by 
him to any party thereto requiring the same, and a y  
such copy shall be receivable in evidence upon any future 
question touching such claims asi aforesaid and shall 
have all the effect of the original of whioh i t  puiports to

t0 (4 )X cases in which discharge and settlement before a 
shipping master are hereby required, no payment receipt 
settlement, or discharge otherwise made shall operate or 
be admitted as evidence of the release or satisfaction ot

aDf5°)laUpon any payment being made by a master before 
a shipping master, the shipping master shall, 
sign and liv e  to such master a statement of the 
amount so paid, and such statement shall, as between 
the master and his employer, be received as evidence that 
he has made the payments therein mentioned.

Upon every discharge effected before a shipping 
master the master shall make and sign in a form 
sanctioned by the Board of Trade a report of the conduc t, 
character, and qualifications of the persons discharged, 
or may state in a column to be left for that purposeinthe 
said form that he declines to give a” ? ?P_°“  ®gternarticulars or upon any of them, and the shipping maste 
shall0 transmit Pthe saLe to the Eegist rar-Genera of 
Seamen, or to such other persons as the Board ot I r  
directs, to be recorded, and shall, if  desired18 0  .to do by 
anv seaman, give to him or indorse on his certificatei or 
discharge a copy of so much of such report as concerns 
him and every person who makes, assists in  making,
o rP’roa ures tor 'bePmade, any false oertificate or r  o t  o^
the service, qualifications, conduct or character ot any 
seaman, knowing the same to be f * U e « w h o  forges, 
assists in forging, or p rocurestobeforgedor tra 
lently alters, assists in fraudulently altering, o p 
cures to be fraudulently altered any tuoh c e r a t e  or 
report or who fraudulently makeB use of any such cer 
tificate or report which is forged or altered or: doesnot 
belong to him, shall for each such offenoe be deemed 
guilty of & misdemeanour.

Bv sect. 524: .
Any court, justice, or magistrate im p o s in g ly  penalty 

under this Act for which no specific application is herein 
provided, may, if  i t  or he thinks fit, direct the whole or 
any part thereof to be applied in compensating any person 
fo /any  wrong or damage which he may have sustained 
by the act or default in respect of which such penalty 
is imposed, or to be applied in or towards payment of the 
expenses of the proceedings.
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Francis Turner argued fo r the p la in tiff.—By 
the Merchant Shipping Act 1873 (36 & 37 V iet. c. 
85), s. 31, any officer of the Board of Trade may 
take the legal proceedings under the Merchant 
Shipping Act, and if  that were done here the 
plaintifE could get no compensation. In  many 
cases i t  has been held that an action w ill lie  for 
breach of a statutory duty notwithstanding a 
provision for a penalty.

T in d a l A tkinson  for the defendant.—I t  depends 
upon the construction of each statute whether 
the penalty imposed is the only remedy for a 
breach of statutory duty. Here i t  could not have 
been contemplated to make an action lie for this 
omission. Compensation is provided by sect. 
524.

The following cases were cited and discussed:
Beckford v. Hood, 7 Term  Eeps. 620;
B urre ll v. Ellis, 15 L. J. 18, C. P .;
Stevens v. Jeacocke, 11 Q. B. 731;
Rogers v. McNamara, 23 L. J. 1,0. P .;
Couch v. Steel, 3 E. &• B. 402 ; 23 1.■ J. 121, Q. B .;
Wright v. London General Omnibus Company, 36

L. T . Kep. N. S. 590 ; 2 Q. B. 271;
Atkinson v. Newcastle Waterworks Company, 36 L. T.

Eep. N. S. 761; 2 Ex. Div. 441.
Stephen, J.—I  am of opinion that the judgment 

of the County Court judge must be affirmed. The 
case has been well argued on both sides, and I  
believe every authority has been cited. I  do not 
intend to follow the distinctions which have been 
drawn between the various decisions; but the 
general rule to be deduced from them seems to 
be that every particular enactment providing a 
summary remedy of this kind must be considered 
w ith  respect to its own provisions and object in  
order to discover whether the Legislature intended 
to confer a general righ t, which m ight be the 
subject of an action, w ith a collateral remedy by 
summons at petty sessions, or whether the duty 
imposed was sanctioned only by the particular 
penalty, and therefore enforceable by no other 
than the summary remedy. We must therefore 
consider the provisions of this statute. The 
170th section deals w ith foreign-going ships, and 
i t  appears to give a certificate in  such cases more 
value than in  coasting ships of the class in this 
case. The form authorised by the Board of Trade 
fo r foreign-going ships includes an entry as to 
character; but no effect of that k ind is given by 
the form of certificate fo r coasters under sect. 
172, nor does any special value appear to attach 
to such certificate. This 172nd section makes i t  
the duty of the master, upon the discharge of 
any seaman, to sign and give him a certifi
cate of his discharge in a form sanctioned by 
the Board of Trade, specifying the period 
of his service, and the time and place of his dis
charge, and the section goes on to provide that 
i f  any master fails to sign and give to any such 
seaman such certificate of discharge he shall for 
each such offence incur a penalty of 10Z. There 
is a provision later on in  the Act (sect. 524) that 
any court, justice, or magistrate, imposing a 
penalty fo r which no specific application is given, 
may direct the whole or any part thereof to be 
applied in  compensating any person for any wrong 
or damage which he may have sustained by the 
act or default in  respect of which such penalty is 
imposed. I t  appears therefore that this is an 
offence, created by the statute, fo r which a specific 
remedy is provided for any damage which may be

the consequence of it. As to the cases cited, I  
have already said that I  th ink  every statutory 
remedy of this kind must depend upon itself, and 
can have but little  authority w ith  regard to 
others; i t  w ill be sufficient, therefore, i f  I  allude 
only to one or two of those upon which counsel 
for the p la in tiff relied. For instance, in  Beckford 
v. Hood the question decided was whether 
a small and inadequate penalty given to an 
informer precluded an aggrieved author from 
obtaining damages in  an action for breach oE 
copyright. Lord Kenyon there said: “  I  can
not th ink  the Legislature would act so incon
sistently as to confer a right, and leave the 
party whose property was invaded w ithout 
redress ”  (p. 627). That consideration can have 
no weight in  the case before us, because sect. 
524 gives to the seaman aggrieved a righ t to 
apply to the court of summary jurisd iction for as 
much of the 10Z. penalty as may be considered 
adequate to the circumstances, and I  cannot th ink  
that any damage he could suffer would be likely 
to  exceed that amount. On the other hand, in  
Atkinson  v. Newcastle Waterworks Company i t  
was obvious that the defendants could never have 
been intended, by an obligation to supply water 
fo r fire engines, to be made insurers fo r the whole 
of a large town, when a specific penalty was 
imposed for failure to fu lf i l the obligation. That 
case is far stronger than this, and, to my mind, is 
no more an authority than the other; but the 
conclusion there arrived at seems to me more 
appropriate to this case than that of the copyright, 
and I  th ink, having regard to the nature of the 
certificate, the in ju ry  like ly to result from its 
omission, and all the provisions in  relation thereto, 
that the remedy, and only remedy, for the wrong 
of which the pla intiff complains, is by summons 
before petty sessions. The County Court judge 
therefore was rig h t in nonsuiting the p la in tiff in 
this action.

M athew , J.—I  am of the same opinion, and I  
must say I  feel no doubt about it. W ith  regard 
to a statutory remedy of this description, i t  was 
observed by Willes, J. in  Wolverhampton New  
Waterworks Company v. Hawkesford (28 L. J. 
C. P., a tp . 246): “  There are three classes of cases 
in which a liab ility  may be established by statute. 
There is that class where there is a liab ility  
existing at common law, and which is only re
enacted by the statute w ith a special form of 
remedy; there, unless the statute contains words 
necessarily excluding the common law remedy, 
the p laintiff has his election of proceeding either 
under the statute or at common law. Then there 
is a second class which consists of those cases in 
which a statute has created a liab ility , but has 
given no special remedy for i t ;  there the party 
may adopt an action of debt or other remedy at 
common law to enforce it. The th ird  class is 
where the statute creates a liab ility  not existing 
at common Jaw, and gives also a particular remedy 
for enforcing it. Now i t  appears to me tha t the 
present ease falls w ith in  such th ird  class;”  and I  
would interpose in  this quotation to express the 
same view w ith respect to the seaman’s certificate 
here; “ and as w ith respect to that class i t  has 
been always held that the party must adopt the 
form of remedy given by the statute, so I  th ink 
the company are bound here to follow the form 
given by th is statute which creates the righ t.”  

I This certificate is not one of character, and the
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\0 l.  penalty is ample compensation for any 
•wrong done to a seaman by withholding i  - 
Upon the true construction of the provisions ot 
th is Act, I  th ink the proceeding for a penalty is 
the exclusive remedy fo r any damage of which 
the p la in tiff can complain in  this action, ana 
therefore the action was misconceived.

Judgment f o r  defendant.

Solicitors for p la intiff, Goode, K ingdon, and 
Cotton, for J. H . Jollijfe.

Solicitors for defendant, W amwmghl and
B a illie .

Monday, Dec. 10,1883.
(Before D ay and Sm it h , JJ.)

R eg. u. T he J udge of the  C ity  of L ondon 
Court, (a)

County Courts— A dm ira lty  ju r is d ic tio n  of— Car
riage o f goods in  any ship ”  Passenger s luggage 
on board—Action by passenger against shipowner 
fo r  loss of—Jurisd ic tion  o f County Court to try  
action— County Courts A d m ira lty  Ju risd ic tion  
Acts 1868 and 1869—31 8f 32 Viet. c. 71, s. 3, 
sub-sect. 8—32 & 33 Viet. c. 51, s. 2.

IFhe personal luggage o f apassenger on board ship, 
which is carried w ith  h im  as a priv ilege in c i
dental to the contract to convey the passenger 
himself, is  not “  goods ”  w ith in  sect. 2 of the 
County Courts A d m ira lty  Jurisd ic tion  Amend
ment 'Act 1869 (32 Sr 33 Viet. c. 51), by which 
County Courts, having A dm ira lty  ju risd ic tion , 
are empowered to try  claims “  aris ing  out o f any 
agreement made in  re lation to the carriage o f 
goods in  any s h ip ; ”  and there is therefore no 
ju r is d ic tio n  in  a County Court under that Act to 
try  any action by a passenger against a ship
owner fo r  the loss o f such luggage.

T his was a rule, calling upon the learned judge 
of the C ity of London Court and the defendant in  
an action brought by the p la in tiff in tha t court, 
to  show cause why the judge should not proceed 
to hear and determine the said action. T he facts 
o f the case were as fo llows:—

The p la in tiff was a passenger on board a ship 
belonging to the defendant on a voyage from Ham
burg to London, and his personal luggage, which on 
his embarkation on board had been stowed away 
in the ship’s hold, had been lost in  the course of 
the voyage. He sued the defendant, the ship
owner, in  the C ity of London Court, to recover 
its  value in damages, his action being brought 
under the County Courts Adm ira lty Junsdiction 
Amendment Act 1869 (32 & 33 V iet. c. 51), _s. 2. 
The learned judge of the court was of opinion 
tha t under that A ct he had no jurisdiction to try  
the action, inasmuch as, in  his opinion, the term 
“  goods ”  in  that A c t applied not to a passenger s 
personal luggage, but only to “  goods carried on 
board a ship as merchandise or fo r p ro f it ; and 
he accordingly declined to hear the action, which 
he dismissed w ith costs, whereupon the rule above 
mentioned was obtained on behalf of the p la intiff.

The County Courts A dm ira lty  Jurisdiction Act 
1868 (31 & 32 V ie t, c, 71), by sect. 2, enables Her 
Majesty, on the representation of the Lord 
Chancellor, by an Order in  Council, to  appoint 
certain County Courts to have Adm ira lty j uris-

(a Reported by H enby L eigh , Eeijr., Bamster-at-Law.

diction as therein specified and enacted, w ith  a 
n ! hat n0 judge of a County Court, except 

the judge of the London Court, shall have .juris
diction in the c ity oE London.

Sect. 3:
. r 'n u r t having A d m ira lty  ju r is d ic tio n

A n y  C ounty C ourt s „owers and au tho rities
sha ll hav® .^ r l t8g t ’ry  and determ ine, sub ject and
re la tin g  thereto , to  t r y  - ^ ^  fo llow in g
according t o t l^ d m h a liy  causes,: 
causes (m th is  A c t re ierreu damage b y

" doea
" ' T s S Y i c t c .  51 (the County Courts 
Adm ira lty Jurisdiction Amendment A c t 1869,,

8 Any County Court^.Pointed, or to
have A d m ira lty  ju risd ic tion , thereto to  t r y  and
a ll powers and au thorities  re la ting  thereto to j  
determ ine the  fo llow in g  causes: agreement made(1) AstoanycHimarismgout of anyagree_n ^
in  relation to the use or hire o y ^ ’alsoas to any 
to the carriage of goods in Earned in any ship, proclaim in tort in respect of goods oarneQ m a y  
vided the amount claimed does not exeee

G. Barnes, for the defendant, t o  shipowner, 
now showed cause against the r _ • Courf,
of the learned judge of the*Aty ^ d i  Oounty
that t o  term “ goods in t o  arnei

ays a
support that v iew ; for instance.
Marine Insurance, 4th ed„ part i ,  chap. '7,_p. 257, 
i t  is said that “ a policy on goods means on y 
such goods merely as are merchantable, t.e., cargo 
put on board fo r the purposes cfcommerce a 
to the same effect is Lowndes on Marinelnsurance 
par. 91, p. 48. Even assummg a contract to carry 
a passenger and his luggage, that wou n 
contract to carry his luggage as “  goods. lhere 
is no precise authority upon this A c t ; but the 
above text-books and the following cases throw .a 
lig h t upon the meaning of the t,erT  , ^  ■ n3dic- 
such a case as this, where an Admira y J 
tion is conferred: . n t, .

Brown v. Stapylton, 4 Bing. 119; n L. J. IAL, ■ ■>
per ¿ird E llenhorongh,

1 Park on Insurance, 7th ed., p. 26 (citing Ross 

30 L . J. 289, C.P.
I t  is clear that “ goods’ ’ in  the section means 
something very different from ordinary lug 
gage,”  which is not the subject of general 
average or salvage.

E . Pollock, fo r the p la intiff, contra, in  support 
of the rule.—A  reference to t o  prior A ct of 1868 
/qi s. 3 2  ViGt c. 71) w ill throw some lig h t on the 
meaning of the word “ goods’’ in  the subsequent 
A ct of 1869 (32 & 33 V ie t. c. 51). By the former 
A c t of 1868, s. 3, Adm ira lty jurisdiction is given 
to the Oounty Courts in  claims for damages to 
“ cargo,”  but in  t o  subsequent amending A ct of 
1868 the term “  goods ”  is used in  contradistino-
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tion to to the word “ cargo,”  and i t  is submitted 
that the Legislature, by so changing the word and 
substituting “  goods ”  for “  cargo,”  clearly meant 
something d ifferent; and, so fa r from the word 

goods in the later A c t meaning the same 
th ing as “  cargo ”  in  the earlier Act, as the 
learned County Court judge held was the case, 
I  contend, on the other hand, that the very 
reverse is the true and proper construction of 
sect. 2 of the A ct of 1869, and that “  luggage,”  such 
as tha t in  the present case, was meant by the 
Legislature to be included in  the term “  goods.” ' 
He cited 6

Cohen v The South-Eastern Railway Company (ubi
;

The Cargo ex Argos, 1 Asp. Mar. Law. Cas. 360, 
519; 27 L.T. Rep. N.S. 04; 28 lb . 77, 745; L. Rep. 
4 Adm. & Eoo.9; Ib .5P .C .134; 41 L.J. 89,Adm.; 
42 lb . 1 and 49, Adm.;

The A lina  (Brown v. The Alina), 4 Asp. Mar. 
Law Cas. 257 ; 42 L. T. Rep. N. S. 517 ; 5 Ex. 
Div. 227.

“  Goods, under the Railways and Canal Traffic 
A c t 1854, includes passengers’ luggage, and, unless 
there is manifest absurdity in so doing, the court 
w ill so hold in the present case, and make the rule 
absolute.

c. 71), by sect. 2, sub-sect. 3, relates to claims made 
fo r damage to “  cargo.”  In  the subsequent A c t 
of 1869 (32 & 33 Y ict. c. 51), by sect. 2, sub-sect. 
1, two claims are dealt with, namely, firs t a 
“  claim arising out of any agreement made in 
relation to the use or hire of any ship,”  which, as 
my brother Day has already said, relates to ques- 
tions upon charter-parties; and secondly, to a claim 

in relation to the carriage of goods in  any ship,”  
which I  also agree w ith my brother Day in th in k 
ing relates to bills of lading. Now, Mr. Pollock 
has argued that the “  claim in relation to the car
riage ofgoods”  mentioned in theBection must mean 
or include the p la in tiff’s luggage,and that the agree- 
ment to carry the passenger is an agreement to 
carry his luggage, which is included in the term 

goods. Now, no doubt in  the sense that a con
tract to carry a passenger gives that passenger 
the incidental r igh t or privilege to carry or take his 
personal luggage w ith  him, the contract is a con
trac t to  carry the luggage, but in no sense is i t  a 
contract to carry “  goods ”  w ithin the meaning of 
the sub-section by which a passenger’s luggage 
was never intended or contemplated. The A c t 
was dealing w ith “  merchandise”  in  the ordinary 
and well-known sense of the term.

D ay , J.—I  am of opinion tha t the decision of 
the learned judge of the C ity of London Court is 
quite right. The cases which have been cited by 
M r Pollock, though very ingeniously put before 
us by him, do not, I  th ink , help us much in 
coming to a decision in  this case, in which, I  
th ink, the A c t of Parliament (32 & 33 Y ic t. c. 51, 
s. 2, sub-sect. 1) on which the question turns must 
be construed by itself. For myself, I  have little  
doubt as to the way in  which we ought to con
strue it.  ̂ The firs t part of sub-sect. 1, by which 
jurisd iction is given to the County Court “  as to 
any claim arising out o f any agreement made in 
relation to the use or hire of any ship,”  refers 
clearly, as i t  seems to me, to claims arising out of 
or under charter-parties. Then comes the next 
paragraph of the sub-section, “ or in relation to 
the carriage of any goods in any ship,”  which 
refers, I  th ink, as clearly to questions and claims 
on bills of lading. B u t i t  is urged by the plain
t i f f  s counsel, and we are asked by him to say, 
tha t the words “  in  relation to the carriage of any 
goods in  any sh ip ”  relate to a claim like the 
present respecting the claim of the p la in tiff for 
the loss of his personal luggage, and that the 
agreement to carry a passenger and his luggage 
is, so far as the luggage is concerned, a contract 
to carry “  goods.”  That, in my opinion, is not so. 
The contract or agreement here was not made for 
or w ith  reference to the carriage of “  goods ”  or 

but fo r the carriage of the p la in tiff 
himself as a passenger, and i t  is only incidental 
to  tha t contract that the passenger’s luggage (his 
ordinary personal luggage) is carried with him. 
Such luggage is not and cannot be deemed to be

goods in_ the sense or w ith in the meaning of 
that word in the above sub-section. The ru ling  
of the County Court judge being quite righ t, this 
rule must be discharged.

Sm ith , J. I  am entirely of the same opinion, 
and cannot at all agree w ith the view taken of the 
section in question by M r. Pollock. The two 
statutes that have been referred to deal, so far as 
concerns the present case, w ith  three matters. 
The firs t of them, the A c t of 1868 (31 &  32 V iet.

Rule discharged.
Solicitor for the plaintiff, R. Greening.
Solicitors for the defendant, Stokes, Saunders, 

and Stokes.

PROBATE, D IYO R CE, A N D  A D M IR A L T Y  
D IV IS IO N .

a d m ir a l t y  b u s in e s s .
Tuesday, A p r il 29, 1884.

(Before B utt, J.)
T he P ontida (a)

Bottom ry— Cargo owners— Necessity — Master— 
Agent.

The authority o f a master to raise money on 
bottomry on ship, fre ig h t, and cargo is lim ited as 
against the cargo owners to snch an amount as 
is  necessary to enable the ship to complete her 
voyage w ith  safety, and even where the money is  
advanced and the bond given to a person who is 
not the ship's agent or in  any way connected w ith  
the ship, he cannot recover as against the cargo 
owner anything in  respect o f items other than 
those which are absolutely necessary.

Upon a reference to the reg istrar and merchants, in  
an action on a bottomry bond, the reg is trar and 
merchants have a discretionary power to reduce 
the amounts claimed and expended fo r  any specific 
item which they shall deem unnecessary or exorm 
bitant, and also the amounts charged f o r  commis* 
sions and prem ium , whether the bond be given to 
the ship's agent or to a person unconnected w ith  
the ship. (b)

T his was an action in  rem brought by the Comptoir 
d Lscompte de Paris to enforce payment upon a 
bottomry bond, they being the holders thereof, 
against the Ita lian barque P ontida , her cargo and 
fre ig h t:

Ih e  facts as set out in  the statement of claim 
were (so far as they are material) as follows :

(a) Reported by J. P. Aspinall and F. W. Baikes, Esqrs« 
Barristers-at-Law.

(b) This decision Las since been affirmed, on appeal, 
see Dost.—Ed .
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1. On the 2nd April 1883 the Italian barque Pontida 
■was at Ponta del Garda, in the island of San Michael,^ in 
distress, laden with a cargo of wheat shipped under bills 
of lading, making the same deliverable to shipper’s order, 
and bound on a voyage from Philadelphia to Queenstown, 
Plymouth, and Falmouth, for orders for a port of dis
charge, and her master Marco Antonio Faradine being 
without funds or credit, was compelled to borrow on 
bottomry of the said ship, her cargo and freight, from 
Bensande and Co., of Ponta del Garda aforesaid, the sum 
of 91,375"71 francs for the necessary disbursements and 
expenses of the said ship and cargo, to enable her to pro
ceed on her voyage.

2. On the 2nd A pril 1883 a bottomry bond for the said 
sum of 91,375-76 francs was duly exeouted between the 
said master and the said Bensande and Co.

3. By the said bottomry bond, after reciting that the
said master and Mr Henrique Bensande, in the capacity 
of managing partner of the firm of Bensande and Co. 
personally before the consular agent for the kingdom of 
Ita ly, at Ponta del Garda aforesaid, for the purpose of 
executing the said bond, that the said master was the 
legal representative of the owners of the Pontida, and 
duly authorised on their behalf, and likewise the legal 
representative of the owners of cargo on board, to whom 
he had communicated the necessity in which he was 
placed of executing the said bond, not having done so 
to the consignees through ignorance of who they were, 
and that in consequence of average suffered by the 
Italian barque Pontida during her said voyage the said 
vessel was forced to put into the said port . . . that
thereby a necessity had arisen for contracting a loan in 
the sum of 91,375'76 francs to meet the expenses incurred 
so as to be able to continue in safety the said voyage which 
bond had been legally authorised by the said Royal Con
sular Agency of Ita ly in the said place, and which in 
presence thereof had been on the 14th Deo. then last 
adjudicated to the said firm . . . that the said Hen
rique Bensande declared to the said consular agent his 
wish to advance on bottomry . . . the aforesaid sum
. . .  at a premium of 20 per cent, if  discharged in the 
United Kingdom . . . that the said M. A. Faradine
declared that he had already received from the said firm 
the said sum. . . . And that i t  was covenanted be
tween the contracting parties that the Pontida should be 
hypothecated together with her freight and the whole of 
her cargo of whoat,

4. The said bottomry bond was subsequently indorsed 
to the plaintiffs, who are the legal owners thereof.

5. The Pontida proceeded on her voyage on the 28th 
A p ril: 1883, and safely arrived with her said cargo on 
board at Avonmouth, Bristol, her port of discharge 
within the meaning of the said bond.

The 6th paragraph recited that the bond had 
been executed according to all the formalities 
required by Italian law; that the said sum of 
91,375'76 francs, together w ith bottomry premium 
at 20 per cent., nmountd to 109,655-91 francs, and 
was then s till due to the plaintiffs and unpaid.

On the 19th June 1883 judgment in  the action 
was pronounced for the valid ity of the bond 
against the Pontida  and her fre ight, and subse
quently the owners of cargo admitted the va lid ity  
of the bond as regards the cargo, subject to a 
reference to the registrar and merchants. The 
amount claimed at the agreed rate of exchange 
was 4386Z. Os. 8d.

The usual order for reference to the registrar 
and merchants was made.

On the 12th July 1883 the question came on 
fo r hearing at the reference before the registrar 
and merchants, and from the evidence then given 
and the documents put in  the following additional 
facts were proved:

From the log of the Pontida  i t  appeared that 
whilst on a voyage from Philadelphia she had 
met w ith very severe and tempestuous weather and 
made a great deal of water, and that a ll hands 
had forcibly called on the master to put into the 
nearest port, and that in consequence she had put

into the island of San Michael. Upon her arriva l 
a survey was held by the direction of the Ita lian  
consul and by surveyors appointed by him, and i t  
was found that the cargo was in a good condition, 
but the surveyors advised tha t the vessel should 
be lightened up to the copper line in  order that 
they might be better able to examine the true 
state of the cargo and caulk ing; they also found 
that the putting in to  port was indispensable 
through the vessel having sprung a leak.

The mate, who was a co-owner of the vessel, 
then authorised the captain to have the repairs 
executed which the surveyors had reported to be 
necessary. . . .  .

The captain having no funds at his disposal, i t  
became necessary fo r h im  to raise the money fo r 
such repairs by giving a bottomry bond. He 
thereupon wrote to the shippers in  New Y ork  
inform ing them of the circumstances, and an 
advertisement was inserted in the local paper 
g iv ing notice that the captain would receive ten
ders for the money required on bottomry (about 
6001). Two tenders were received, and that of 
Messrs. Bensande and Co. being the more advan
tageous for the interests of those concerned, was 
accepted by the master w ith  the sanction of the 
consul.

A  second survey was then held by the same 
surveyors, the vessel having been lightened as 
recommended by them, and they found that the 
oakum had been washed out of the seams and 
much metal had been ripped away a diver 
was also sent down to examine the ship’s bottom, 
and he found that a quantity of metal had been 
ripped off all along the bottom of the vessel, in  
consequence of which the surveyors advised that 
the whole of the cargo should be discharged to 
enable them to see the bottom of the vessel, and 
order what should be done. The remainder 
of the cargo was then discharged, and the 
surveyors examined the vessel and gave an 
estimate of the repairs which they considered 
necessary. The repairs and other expenses being 
greater than at firs t contemplated, i t  became 
necessary to increase the sum required on the 
bottomry bond ; which was accordingly done. On 
the completion of the repairs the surveyors ex
amined the vessel, and finding that the necessary 
repairs had been properly done, pronounced her to 
be in  a f it  condition to reload her cargo and prose
cute her voyage. The vessel was tben reloaded 
and proceeded on her voyage. Before leaving 
San Michael, the captain wrote again to the 
shippers in New Y ork, inform ing them that the 
whole of the repairs would amount to 2500Z.

The surveyors estimate fo r repairs was as 
follows :

To caulking from metal line up, and deck, &o.
To port holes oovering boards.......................
Rigging baekstayB to foretopsail ... .........
Two yards, &o., topsails ..............................
To refining the hold, &c...............
To new boits and nails to knees and caulking,

&c.............................. . ...............................
To metal, bolts, felt, n a ils ..............................
To repairing rudder ................  ................
To scraping and painting ..............................

10,497,000

Equal to ¿62099 8s. 
The amounts claimed in respect of the work done, 

1 as recommended by the surveyors were as follows -.

Reis.
1,600,000

100,000
540.000
190.000
150.000

2.177.000
5.490.000 

50,000
200.000
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Reis.
Ship chandler’s account for rope, nails, &c. ... 80,780
D itto ... ........................................................... 452,100
Labour in dry dock—reeaulking and reinstal

ling, &c...........................................................  5,994,800
Metal, felt, and nails .....................................  3,911,280
Blacksmith’s account for bolts, tools, &c, ... 509,135

10,948,095
Less oharge in  account for provisions ... 22,330

10,925,765

Equal to ,£2185 3s.
I t  was proved at the reference that the weight 

of metal required had been carefully ascertained, 
and the quantity used had been duly weighed and 
no more used than required.

The other items claimed (so far as material) 
were 5 per cent, commission, being the ship’s 
agent’s charge upon disbursements, and amount
ing  to 814,520 reis ; 2J per cent commission on 
46,809,280 reis, being the value of the cargo dis
charged, as per manifest less the damaged cargo; 
and the bottomry premium of 20 per cent, on the 
tota l amount advanced.

The commissions were claimed as being the 
usual and ordinary commissions charged at San 
Michael under the like  circumstances and i t  was 
shown that the master had sought to have them 
reduced but w ithout success.

The premium claimed was that named in the 
tender and was the lowest offered.

On the 21st July 1883 the assistant regis
tra r made his report and found the sum of 
3685Z. 3s. 4d. to be due to the plaintiffs upon 
the bottomry bond, the sum disallowed being 
700Z. 17s. 4d. Reductions had been made in three 
items, namely : (1) the amount of the b ill for new 
metal, fe lt, and nails ; (2) the commissions of 
5 per cent, and 2 | per cent, by the ship’s agent 
at San Michael; (3) the bottomry premium.

The amounts disallowed appeared in  the schedule
to the report, as follows :

Claimed. Allowed.
Reis. Reis.

Metal and felt, &c.....................  3,911,280 3,000,000
Commission at 5per cent. ... 814,520 500,000
2J per cent, on 46,809,280 vaine 

of cargo as per manifest 
deducting value of damaged
wheat sold............................... 1,170,230 500,000

5,896,030 4,000,000

Equal, at agreed exchange of
200 reis per franc, to .........  29,48015 20,000

Bottomry premium at 20 per 
cent.........................................  18,27515 10,236'58

France ... 47,755'30 30,236‘58
The total amount claimed w ithout premium 

was 91,375fr. 76c. The tota l amount allowed was 
81,375fr. 66c. The premium was therefore re
duced to 12| per cent.

The reasons upon which the assistant registrar 
had acted in g iv ing his decision not appearing in 
his report, an application was made for them, and 
they were obtained. They were as fo llows:

(1) B ill for metal.—Taking the cost of copper metal 
in England at 31. per cwt. and allowing an ample amount 
for cost of conveyance to San Michael, i t  was considered 
that the price of 71. per cwt. was exorbitant. I  am also 
advised that more metal wae used than was probably 
necessary to repair the vessel. On these grounds 911,280 
reis was disallowed, rather less than one quarter of the 
amount charged.

(2) The commission of 5 per cent, on the amount ex
pended, and 2J per cent, in addition on the value of the 
cargo charged by the ship’s agent at San Michael was 
considered excessive. The amount allowed 500,000 reis 
on the ship, and the like amount on the cargo, in ail 
about 2001., was considered an ample quantum meruit 
for his services.

(3) The premium of 20 per cent, was considered exor
bitant for a voyage of less than three weeks, with a ship 
that had just been thoroughly repaired and remetalled. 
In  these circumstances 12; per cent, which was allowed 
was considered to be a high rate of premium.

And he further added that, before making the 
reduction for the latter item, one of the merchants 
who had assisted him in the reference had ascer
tained by inqu iring that the amount of the loan 
m ight have been insured for so short a voyage 
fo r a small percentage.

On the 19th Nov. 1883 the plaintiffs filed a 
petition in objection to the assistant registrar’s 
report on the grounds (1) tha t they were entitled 
by Ita lian  law to the fu ll amount of principal and 
premium, and (2) that i f  the question were 
governed by English law they were also entitled 
to the principal and premium, and tha t nothing 
had been proved by the defendants upon the re
ference to ju s tify  the reduction. To this the 
defendants filed an answer, and to the answer the 
p laintiffs filed a conclusion.

A p r i l  1 and  8.—The case came on for hearing 
upon the petition, in  objection to the report of the 
assistant registrar.

P hillim ore  and A sp in a ll fo r the plaintiffs.—The 
reductions which the registrar has made in the 
amounts claimed by the plaintiffs are not war
ranted either by the facts which were proved at 
the reference, or the reasons which the registrar 
has himself given fo r so reducing them, or upon 
the authorities which exist on these points. F irs t 
of all, taking those cases which are against the 
plaintiff, they are divisible into two classes, 
namely, those which affect the cost of repairs, 
and those which affect the commissions and pre
mium. As to the first, there are no cases 
which lay down the principle that, when the sum 
advanced on bottomry has been advanced by a 
person other than the ship’s agent, he is bound 
to see to the application of it, or that the amount 
expended in repairs can be reduced on the ground 
of being unnecessary or exorbitant except in  the 
caso of fraud. As to the second point, the two 
strongest cases are

The Cognac, 2 Hagg. 377 ;
The Olenmanna, Lush. 115,

in  both of which the advance was made by a 
person not the ship’s agent. In  the former the 
bottomry premium having been reduced from 
20 to 12| per cent, was restored by the court, but 
the reduction in the commissions was affirmed. 
In  the la tter the commissions claimed upon the 
goods landed, and on the advances, were dis
allowed. In  neither case, however, was there a 
foreign consul acting on behalf of the ship of his 
nation. In  the former case the learned judge 
held “  that the court has not authority to reduce 
the premium on a bottomry bond, unless specifi
cally affected w ith fraud or collusion, which must 
be shown in a clear and distinct manner ”  (p. 386). 
B u t both of these cases, so far as they effect com
mission, are inconsistent w ith  The Prince o f Saxe 
Coburg (3 Moo. P. O. 1; 3 Hagg. 387), which lays 
down that, i f  the foreign merchant after due in 
quiry shall have reasonable ground for concluding
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tha t the repairs are necessary and that the money 
cannot be raised on personal credit, then his security 
on ship and cargo shall not be impeached, because it  
m ight happen notwithstanding such inqu iry that 
such repairs were not necessary or the money 
m ight have been obtained on personal credit. I t  
must follow that, i f  commissions are payable at all, 
i t  cannot be the duty of the lender to inquire into 
the amount of those commissions or the mode of 
the ir application; i t  is not for him to judge 
whether the fu ll amount was necessary ; and this 
applies w ith double force in  a case where i t  
appears that the commissions charged are usual 
at the place where the bond is given. Passing to 
the cases in favour of the plaintiffs’ claims, i t  
has been distinctly laid down that there is no 
obligation on the part of the lender (not being the 
ship’s agent) to see to the application of the 
money, or to calculate the expediency of the 
repairs, i f  he is sufficiently well assured that 
the money has been fa irly  borrowed and that 
there is nothing in  the transaction that is fraudu
len t :

The Jane, 1 Do<is. 464, 465;
The V ib ilia , 1 W. Rob. 1,10;
The Orelia, 3 Hagg. 75, 84;
The Royal Stewart, 2 Spinks, 260.

As to the reduction of premium, in  the case of 
The Cognac (ub i sup.) the premium of 20 per cent, 
was reduced by the registrar to 12J, but restored 
by the court. And in  another case a reduction 
from 14 to 10 per cent, was also restored ;

The Zodiac, 1 Hagg, 320.
Except in  the case of a loan by a ship’s agent the 
owner of cargo should be held estopped from 
disputing his liab ility  to pay particular items 
when once a necessity for the loan has been 
shown ; ho, by pu tting  his cargo on board the ship 
impliedly authorises the master to act as the 
agent on an emergency aris ing ; in  other words, he 
holds the master out as his agent in  ease of neces
sity, and once given that necessity, the acts of 
the master in  supplying the needs of ship and 
cargo ought not to be open to question by the 
principal as against a th ird  person. The whole 
transaction was form ally carried out before the 
Ita lian  consular agent, and competent surveyors 
were duly appointed by him, who examined the 
vessels and made reports both before and after the 
repairs had been executed, and certified that the 
quantity of the metal paid fo r had been used for 
the necessary repairs. Under such circumstances 
the item for metalling ought not to be impeached 
but should be allowed :

Messina v. Petrocochino, L. Rep. 4 P. C. 144; 1 Asp.
Mar. Law Cas. 298.

Bigham , Q.C. and Barnes for the defendants.—  
The amount which the defendants are compelled 
to pay upon the bond is lim ited to what are consi
dered as necessaries in  the s tric t sense of the 
te rm ; and further, the cost of such necessaries 
must not be exorbitant, but reasonable under the 
circumstances, and i t  has always been the practice 
o f the registrar and merchants to go into figures 
under these heads:

The Rhoderick Dhu, Swabey, 177;
The Albion, 1 Hagg. 333 ;
The Zodiac, lb . 321;
The Tartar, lb . 1;
The Nelson, lb . 169;
The Calypso, 3 Hagg. 162:
The Lord Cochrane, 2 W. Rob. 320;

The Huntley, Lush. 24 :
The Ysabel, 1 Dods. 273.

P hillim ore  in  reply.
Cur. adv. vu lt.

A p r il 29.—B utt , J.—This is an action brought 
by the plaintiffs the Comptoir d’Escompte de 
Baris, as holders of a bottomry bond given at^ San 
Michael, on the Ita lian ship Pontida, her freight, 
and the cargo of wheat laden on board. The 
shipowners admitted their liab ility , but an ap
pearance was entered on behalf of the owners of 
the cargo, who dispute the amount, although they 
do not contest the valid ity of the bond. The 
matter having been referred to the registrar and 
merchants, the p la in tiffs ’ claim of 4386J. 0s. 8®. 
was by them reduced to 36852. 3s. 4d. w ith in 
terest. The reductions of which the plaintiffs 
complain relate to charges for metal, commissions, 
and bottomry premiums. W ith  reference to the 
item fo r metalling the ship, the plaintiffs con
tend : (1) That i t  being admitted that some metal 
was necessary, and the lender on bottomry not 
being the ship’s agent but a banker who came 
forward in  answer to advertisements, i t  was not 
competent for the registrar to go in to the ques
tion of the reasonableness of the quality or price 
of the metal; (2) That the bond having been 
entered into w ith the sanction and approval of 
the Ita lian  consul at San Michael, is by Ita lian 
law binding on a ll parties. As to this la tte r con
tention i t  is sufficient to say that there is no 
evidence of the Ita lian  law being such as is 
alleged.

W ith  respect to the quantity of metal used 
and the price charged, the question in this as 
in  all such cases must be, was the expenditure 
necessary for the completion of the voyage ? The 
master is, and can only be, agent of the owners of 
cargo so as to bind them, ex necessitate ; and i t  is 
no more w ith in  his competency to fix  them w ith 
liab ility  for an excessive quantity or an excessive 
price of material, than for material none of which 
was necessary for the voyage. The question of 
excess must always be a question for the regis
tra r and merchants. The same considerations 
apply to the commissions and maritime premiums, 
both of which appear to me exorbitant. I t  is 
scarcely necessary to cite an authority for what I  
consider the settled law and practice of this court 
to refer questions of excessive charges, whether 
for repairs, commissions, or premiums to the re
gistrar and merchants, but the observations of 
Dr. Lushington in The Lo rd  Cochrane (2 W. Rob. 
320, 336), and of Lord Stowell in The Oratitud-.ne 
(3 0. Rob. 240), may be referred to. I t  was further 
contended, more especially I  th ink  w ith  refer
ence to the commissions, that the ship m ight have 
been detained at San Michael had payment been 
refused; but, as pointed out by Lord Stowell in  
the case of The Augusta (1 Dods. 288), that alone 
w ill not suffice. W ith  regard to the facts i t  does 
not appear to me that the registrar and mer
chants were precluded by the evidence adduced 
from exercising their discretion in  the matter, or 
tha t they have erred in  its  exercise. I  must 
therefore, overrule the objections and confirm the 
registrar’s report, w ith  costs.

Judgment fo r  the defendants.

Solicitors for the plaintiffs, Lowless and Co.
Solicitors for the defendants, Ingledew  and 

Ince, for H enry B ritta n  and Co., Bristol.
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Thursday, June 12, 1884.
(Before B utt. J.

Gowan v. Sphott. (a)
Go'ownership action— Order fo r  an account— D is

tr ic t reg istrar—Report— Order I I I . ,  r. 8— Order 
X V ., r. 1— Order L V I. ,  r . 11.

Where an action is institu ted in  an A d m ira lty  
D is tric t Registry by p a r t owners o f a  ship 
against the managing owner thereof fo r  an  
account, and the w r it  claims an account under 
Order I I I . ,  r. 8, and an order fo r  the f i l in g  o f the 
accounts is made under Order X V ., r. 1, and the 
account is proceeded w ith  pursuant to order, and  
the d is tric t reg istrar reports thereon, such report 
is to be treated as the usual report in  an A dm ira lty  
Court action, and i f  the defendant seeks to take 
objection thereto, he must do so according to the 

provisions o f Order L V I . ,  r. 11, otherwise the 
p la in t if f  w i l l  be entitled to judgm ent thereon. 

Where a d is tr ic t registrar has made an order in  an  
action in  the A d m ira lty  D iv is ion fo r  an account 
between the p a r t  owners o f a  ship tha t the 
accounts be filed , and that they be proceeded w ith, 
i t  is too late to take objection to his m aking such 
order after he has reported, there having been no 
appeal against such order.

The court w i l l  not extend the time fo r objecting to 
the reg istrar’s report in  a co-ownership action 
without special grounds being shown by the p a rty  
seeking to object.

T his was a motion by the plaintiffs to confirm a 
report made by the Liverpool Adm ira lty  D is tric t 
Registrar in  an action in  personam, in  which the 
plaintiffs, as part owners of the vessel Edderside, 
of which the defendant was the managing owner, 
claimed to have an account taken of the earnings 
and disbursements of the last completed voyage 
o f the said vessel.

The action was instituted on the 19th Jan. 1884 
in  the Liverpool Adm ira lty  D is tric t Registry, 
and on the 8th Feb. the plaintiffs, having taken 
out a summons under Order X V ., r. 1, for an 
account, the Liverpool D istric t Registrar made the 
following order:

Upon the application of the plaintiffs, and on hearing 
the solicitors on both sides, i t  is ordered that the defen- 
dant, as the managing owner of the ship or vessel Udder- 
side, do, within fourteen days from the date hereof, file 
an account of the earnings and disbursements of the 
last completed voyage of the said ship or vessel from 
Liverpool to Australia, Hongkong, Manilla, and home to 
Liverpool.

In  pursuance of this order the defendant on 
the 22nd F e b , filed an account, and on the 14th 
March the district registrar made a further order 
in  the terms fo llow ing:

Upon hearing the solicitors on both sides, and consider
ing the account filed by the defendant on the 22nd day of 
February last, and the examination of the defendant 
taken viva voce this day, i t  is ordered that the defendant 
do file a further and better account showing the items at 
credit of the owners of the ship or vessel Edderside at 
the commencement of the voyage, an interest statement 
and an amended statement of freight on her homeward 
voyage, and that such account be filed within one week 
from the date hereof, and be proceeded with on the 22nd 
instant, at eleven o’clock.

On the 20th March the defendant obtained an 
order extending the time to file the fu rther 
account un til the 24th March, and the 27th 

jMarch was appointed t o proceed w ith  the taking
(a) Reported by J . P. A s p is a ij , and P. W . B il im s ,  E tq rs

Barristers-a t-Law .

[A dm .

of the accounts. The defendant did not file his 
fu rthe r account w ith in  the extended time, and on 
the 27th March his solicitor attended before the 
d is tric t registrar and contended that the registrar 
had no authority to make the order of the 20th 
March, and that his jurisdiction ended when the 
firs t account was filed.

The matter was then adjourned to the judge in  
chambers for directions, whereupon Butt, J. on 
the 1st A p ril deferred making any order u n til the 
order of the 20th March had been drawn up and 
served on the defendant; but, before any further 
application was made, the defendant on the 24th 
A p ril filed a further or amended account.

The registrar thereupon proceeded to take the 
account, and found that there was a balance due 
from the defendant to the plaintiffs. The follow
ing is an extract from the registrar’s report, which 
was given on the 7th May 1884 :

We consider i t  to be our duty to report to your Lord
ships that the defendant did not in our opinion keep 
proper books of acoount as ship’s husband, and that had 
he done so he oould have more readily made up and 
rendered a proper statement of accounts to his co-owners 
at the termination of the voyage. We also must advert 
to the fact that several of the accounts for the outward 
voyage were not paid for un til a long period after they 
were due instead of being paid at the time, and the usual 
discount obtained, and i t  is partly because we are unable 
to point out the speoifio loss sustained by the owners in 
consequence of this that we consider that the defendant 
should be charged with interest at 5 per cent, on the 
money in his hands and credited w ith interest on his 
payments from the date on whioh they were made.

June 10.—The plaintiffs now moved for ju d g 
ment.

J. P. A sp ina ll, for the plaintiffs, after stating 
the facts, was stopped.

B uckn ill, for the defendants, contra.—This is an 
action under Order I I I . ,  r. 8, and Order X V ., r. 1. 
[B tjtt, J .— D o those orders apply to the Adm i
ra lty  Division P ]  I t  is submitted that they do. 
According to Order X V ., r. 1 (a), “  an order for the 
proper accounts, w ith ail necessary inquiries and 
directions now usual in the Chancery D ivision in 
sim ilar cases ”  is to be fo rthw ith  made. A c
cording to the registrar’s firs t order, by which he 
is bound, i t  is ordered that the defendant do file 
an account of the earnings and disbursements of 
the Edderside. No mention is made of an account 
being taken, and in the absence of any such order 
i t  is submitted that the registrar had no ju ris 
diction to take the acoount, and therefore th is 
report is valueless. I t  has been decided in  the

(a) Order XV., r. 1, is as follows : “ Where a w rit of 
summons has been indorsed for an acoount under 
Order I I I . , r. 8, or where the indorsement on a w rit of 
summons involves taking an acoount, if  the defendant 
either fails to appear, or does not after appearance, 
by affidavit or otherwise, satisfy the court or a judge 
that there is some preliminary question to be tried, 
an order for the proper accounts, with all necessary 
inquiries and directions now usual in the Chancery 
Division in similar cases, shall forthwith be made.”  
In  the case of York v. Stowers (W. N. 1884, p. 174), 
which came before Field, J. in ohamhers shortly 
after the Buies of the Supreme Court 1883 came into 
operation, objection was raised to an acoount being 
taken in the Queen’s Bench Division under this rule, and 
application was made that the action should bo 
transferred to the Chancery Division. Field, J., however, 
deoided that the rule was meant to apply to the Queen’s 
Bench Division. The result of the present oase is, that 
the rule is applicable to the Probate, Divoroe, and 
Admiralty Division, thus making i t  applicable to all three 
branohes of the High Court.—Ed .

Gowan v .  Sprott.
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Chancery Division that a d istrict registrar has 
power to make an order fo r an account under 
Order X V ., r. 1, and i f  the order so directs, but 
not otherwise, he can then proceed to take the 
account:

Re Bowen, 20 Ch. Div. 538; 47 L. T. Rep. N. S.
114.

That case is directly in  point. I t  is true that by 
the second order i t  is directed that a further 
account be filed and be proceeded with. But, inas
much as the registrar in the commencement took 
upon himself jurisd iction w ithout a proper order, 
he cannot remedy that defect by th is subsequent 
order. Moreover, the words “  be proceeded w ith  ”  
are not sufficient to constitute an order to take 
the accounts.

B ott, J.—The case referred to is in the Chancery 
Division, where i t  is possible to conceive many 
instances in  which the mere filing  of an account 
is all that is requisite. There are many cases in 
which the mere delivery of documents into the 
custody of the chief clerk is alone necessary. But, 
according to the practice of this court, where 
accounts are ordered to be filed, i t  means that the 
registrar is to go on and take an account. There 
has been no appeal against this order, and in  
the absence of such i t  is to be assumed to be 
right.

B u c k n ill.—As your Lordship is against me on 
the point of law, I  would submit that the case 
should be adjourned in order tha t objection may 
be taken to the amount allowed to the plaintiffs. 
[B utt, J.—Has not the time expired w ith in which 
you should have taken such objection ?] I t  is 
submitted not, because this is a reference under 
Order X V . and not under Order L V I. , by which 
the time fo r objecting is lim ited to six days. I t  
is to be remembered that this is not the ordinary 
form of Adm ira lty reference to which the pro
visions of Order L V I.  are applicable, but that i t  
is an action for an account under Order I I I . ,  r. 8, 
and Order X V ., r. 1. According to Order X V ., 
r. 1, i t  is an order “  w ith all necessary inquiries 
and directions now usual in the Chancery 
Division in sim ilar cases; ”  and therefore the 
Chancery practice applies, and not the Adm iralty.

J. P. A sp ina ll.—The action was instituted under 
the Adm ira lty Court Act, but we availed ourselves 
of the provisions of Order X V .

B utt, J.—I t  is an action fo r an account under 
the A dm ira lty  Court Act, and as the six days 
w ith in  which objection should have been taken 
have expired, I  cannot accede to this application.

B u ckn ill.— Assuming the time has expired, the 
court has jurisdiction to extend it, and on the 
merits of the case th is should be done.

B utt, J.—The defendant has throughout per
sisted in  taking a highly technical objection, in 
consequence of which he has not taken objection 
to this report w ith in  the proper time. He has, 
therefore, brought about the difficulty in  which 
he is now placed, and, in  the absence of special 
grounds, I  see no reason for extending the time.

The report was accordingly confirmed, w ith  
costs.

Solicitors for the plaintiffs, H ill ,  D ickinson, 
Lightbound, aud Dickinson.

Solicitors for the defendant, Banks and 
Kendall.

V ol. V., N.S.

Tuesday, June 17, 1884.
(Before B utt, J.)

T he M ammoth, (os)

Practice—Collision— Costs—Prin ted evidence fo r  
use o f counsel in  court— R. S. C., Order L X V I. ,  
r. 7, and Appendix N .— Counsel.

I n  consequence o f the negligent navigation o f the 
M . the steamship P . M . came into collis ion w ith  
the M . and w ith  the D. In  a damage action, 
institu ted by the owners o f the P. M . against the 
M., the p la in tiffs  were successful. I n  a damage 
action, institu ted by the owners o f the D. against 
the M. to recover damages aris ing out o f the 
collision between the D. and the P. M., the p la in 
tiffs were successful.

I n  this la tte r action by agreement between the 
parties the evidence o f the f irs t  action, which had 
been printed in  the fo rm  o f a record fo r  the 
purposes o f appeal, was admitted, and was 
supplied to the p la in tiffs  by the owners o f the 
P . M., the defendants refusing to provide them 
w ith  it.

The registrar, on taxation, allowed the pla in tiffs, 
the owners o f the D ., the amount pa id  by them 
to the owners o f the P. M. fo r  the printed evi
dence, and 3d. per fo lio  fo r  this prin ted evidence 
provided fo r  the use o f counsel in  court in  accord
ance w ith  the terms o f Appendix N . o f the Rules 
o f the Supreme Court 1883. On objection to the 
registrar's taxation the Court refused to disallow  
the 3d. per fo lio .

In  a collision action where the t r ia l promised to be 
protracted, and the damage done exceeded 20001., 
the Court refused to interfere w ith  the reg istrar’s 
discretion in  a llow ing the costs o f three counsel.

T his was a summons by the  defendants in  a 
damage action ca lling  on the p la in tiffs  to show 
cause why the reg is tra r should not review his 
taxation of the p la in tiffs ’ costs by disallow ing cer
ta in  item s therein allowed.

The action was instituted by the owners of the 
vessel Dunscore against the East and West India 
Dock Company, the owners of the derrick M am 
moth, to recover damages arising out of a collision 
between the steamship Persian Monarch and the 
Dunscore on the 5th Jan. 1883, in the river 
Thames, alleged to have been brought about by 
the wrongful manoeuvres of the Mammoth.

Immediately prior to this collision the Persian  
Monarch and the Mammoth had been in collision, 
in  respect of which the owners of the Persian 
Monarch had instituted an action against the 
owners of the Mammoth, and in Feb. 1883 the 
Mammoth was found solely to blame for the 
collision. Thereupon the present action was 
instituted, and i t  was agreed that the evidence 
taken in the previons action should be admitted 
in  this action. Accordingly, application was 
made by the plaintiffs to the defendants for the 
record in  the previous action, which record had 
been printed for the purposes of appeal in  such 
action. This the defendants refused to supply, 
whereupon the owners of the Dunscore obtained i t  
from the owners of the Persian Monarch, the plain
tiffs  in the previous action.

The owners of the Dunscore having proved 
successful in  their action against the Mammoth, 
proceeded to tax the ir costs, and among other

(a) Reported fcy J. P. A s p ih a il  and F . W . E a ik e », Esqrs.
1 Barristera-at-Law.
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items allowed by the registrar were the charge for 
the prints of the records together w ith 3d. per 
folio on the copies supplied to counsel and the fee 
of a th ird  counsel. The 3d. per folio was allowed 
under the provisions of Appendix N. of the Rules 
of the Supreme Court, which provides that

The solicitor for a party entitled to take printed oopies 
shall be allowed, for such number of copies as he shall 
necessarily or properly take, the amount he shall pay 
therefor. In  addition to the allowances for printing and 
taking printed copies, there shall be allowed for such 
printed copies as may be necessary or proper for the 
following, but for no other purposes (videlicet): Of 
any pleading, special case, petition of right, or evidence 
for the use of counsel in court, and in country agent 
causes when proper to be sent as a dose copy for the 
use of the country solicitor, at per fo lio .................... 3d.

To these items the defendants now took objec
tion on the grounds : (1) that there is no rule or 
scale under the Judicature A c t which empowers 
a taxing officer to allow for prints of a document 
at 3d. or any other rate per folio which had been 
printed for and used in another action; (2) that 
no work or labour was bestowed by the pla intiffs ’ 
solicitors on the record to entitle them to such an 
allowance ; (3) that the whole expense of prin ting 
such record has already fallen on the defendants 
in  the action brought by the owners of the Persian  
Monarch, and they have also actually paid for 
prints of such record furnished by the p la intiffs ’ 
solicitors to counsel in that action ; (4) that under 
the existing rules only a party to the action in  
which a document has been printed is entitled to 
take prints or to charge fo r prints for the use of 
counsel; (5) that the employment of a th ird  
counsel was wholly unnecessary, and, under the 
circumstances of the case, unwarranted, and 
ought not to be allowed on the ground that the 
evidence of ten of the witnesses was admitted on 
their evidence taken long before the hearing, and 
only four witnesses were actually examined at the 
tria l.

W ith  regard to these items, the registrar’s 
notes were as follows :

I t  appears to me that the defendants’ solicitors ought 
themselves to have supplied the copieB, and that on their 
refusal the plaintiffs’ solicitors were clearly entitled to 
obtain them from the plaintiffs’ solicitors in the other 
action, and to recover the amount paid for them from 
the defendants. I  think, on further consideration, that 
they are also entitled to the scale allowance of 3d. a 
folio on the copies supplied to counsel, the whole record 
having ultimately been admitted by the defendants, 
besides having been previously admitted for the purpose 
of cross-examination. I t  is true that no labour was 
bestowed by the plaintiffs’ solicitors on the record in 
question, but that is an objection which would apply 
to the scale allowance in any case where the solicitor 
claiming is not the solicitor who has printed the record. 
I t  is also true that the defendants have already incurred 
a similar charge for the same printing in the former 
action, but if  they have to pay the charge again i t  
results from their having raised again the same issues 
which were decided in that action. I  have felt some 
doubt as to the allowance of a third counsel, but, con
sidering that the case promised to be a hard-fought one, 
that the tria l of the action by the Persian Monarch had 
occupied the court four days, that the defendants had 
appealed, that the issues in that action were in effect to 
b tried again in this, and that the defendants agreed to 
pay a sum of 27001. in settlement of the claim in this 
action, a sum much exceeding the amount recovered in 
tne action by the Persian Monarch, i t  appears to me 
that the plaintiffs were justified in retaining three 
counsel, as was also done by the defendants.
The summons came on before the judg in 
chambers, but was adjourned into court.

Bucjcnill in  support of the application on 
behalf of the defendants.— ()n reference to Appen- 
dix N. i t  w ill be seen that the person entitled 
to the 3d. per folio is “  the solicitor for a party 
entitled to take printed copies.”  That is, the 
solicitor in  the action in which the matter is 
printed. Here i t  is the solicitor in  an action 
other than that in which the evidence is printed 
who is seeking to charge the defendants w ith this 
¿a. per iolio. The idea in allowing the 3d. per 
lolio was to remunerate the solicitor over and 
above the price actually paid for the printing, and 
was by way of compensation for his work and 
labour in correcting proof, and generally in 
drawing up the record. In  this case the record 
having been printed in the previous action, the 
solicitor to the present plaintiffs has been at no 
trouble, and therefore is entitled to no compensa
tion. There was nothing in the circumstances of 
the case to warrant the allowance of three counsel. 
I  here were only four witnesses examined at the 
tria l, and the issues raised were of no unusual 
character.

Kennedy, for the plaintiffs, contra.—There is 
nothing in the Rules of the Supreme Court 
expressly lim iting  the allowance of 3d. per folio 
to the solicitor at whose instigation the evidence 
is actually printed. I t  is the profit allowed to a 
solicitor in respect of printed evidence for use of 
counsel, and should be allowed irrespective of the 
question whether or not the evidence has been 
printed by the order of the solicitor claiming the 
allowance. The circumstances are sufficiently 
special to jus tify  the registrar in  allowing three 
counsel. The case lasted some time, and the 
amount at stake was large.

I  can see no reason to interfere w ith 
th is taxation of costs. The firs t items which I  
have to deal w ith are those charges for the prints 
°x the record over and above the sum actually 
paid for them to the solicitors of the plaintiffs in  
the action between the Persian Monarch and the 
Mammoth. Have any sufficient reasons been 
shown why I  should disallow these charges P I t  
is admitted by the defendants that, i f  these 
records had been printed by a party to the action, 
the plaintiffs would have been entitled to charge 

fixed rate of 3d. per folio under Order 
JxX VI., r. 7, But then i t  is argued that this rule 
does not apply when the record is printed by 
parties other than those to the action in  which 
the record is printed. However, I  th ink that 
when parties enter into an agreement not to call 
evidence in  the ordinary way, but to admit prints 
xu 7 T >nce PrePare<i  fo r appeal in another action, 
that then this is similar to an agreement that the 
parties should be in  the same position as i f  i t  had 
been necessary to have the same evidence printed 
under an order. I  therefore do not th ink that 
the objection to these items is made out. W ith  
regard to the costs of a th ird  counsel, I  am quite 
aware of the new rules relating to that subject, 
but i t  has not been argued that I  am absolutely 
bound by them. I  am of opinion that where 
damage has been done to the amount of 2000. i t  
is not unreasonable to have three counsel. I  
therefore th ink, on the whole, that nothing has 
been shown me to cause me to overrule the 
taxing master’s discretion in this matter, and I  
therefore direct these objections to be dismissed 
w ith costs.
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Solicitors for the plaintiffs, Thomas Cooper and 
Co

Solicitors fo r the defendants, Kreshfields and 
W illiam s.

Tuesday, Aug. 4,1884.
(Before Sir J ames H annen and B utt, J.)

T h e  B e l f o r t . (a)

Charter-party—Demurrage— Stamp Act 1870 (33 
34 Viet. c. 97), S8. 15, 67, and 68.

A charter-party wholly executed by both parties  
thereto abroad, is du ly  stamped so as to be 
admissible in  evidence i f  i t  has been stamped 
w ith in  two months after i t  has been f irs t  received 
in  the United K ingdom  as provided by sect. 15 of 
the stamp Act 1870, and i t  is  not necessary that 
such a charter-party should be stamped under 
sect. 68 o f the same Act.

Semble, that such a charter-party must be stamped 
w ith  an impressed stamp, and not w ith  an adhe
sive stamp.

T his was an application for a new t r ia l by the 
p la in tiffs  in  an action ins titu ted  in  the County 
C ourt to  recover demurrage am ounting to 571.10s. 
in  respect of four voyages of the steamship B elfort 
belonging to the pla in tiffs.

The charter-party under which the defendants’ 
goods had been carried was dated Nov. 30, 1883, 
and had been entered into and signed by or on 
behalf of all the parties at La Rochelle in France. 
On the 13th March 1884 the original charter- 
party was received unstamped in England by the 
plaintiffs’ agents for the purposes of the action, 
and was sent by them to the In land Revenue 
Office on or about March 17, in order that i t  m ight 
be stamped. On the 2nd A p ril the charter-party 
was returned from the Inland Revenue Office un
stamped w ith a memorandum in  the following 
words :

I f  th is  cha rte r-pa rty  was executed and intended to  be 
dated as a t C ard iff i t  cannot now be stamped under any 
circumstances. B u t i f  signed and intended to  be dated 
as a t La  Rochelle, an adhesive stamp of 6d. m ust be 
affixed and cancelled w ith in  ten  days a fte r i ts  receipt 
in  the U n ited  K ingdom , and before being signed b y  any 
p a rty  w ith in  the U n ited  K ingdom . B n t the impressed 
stamp is  n o t applicable in  such a case.

On the 2nd A p ril the plaintiffs’ agents in  
England placed a 6d. adhesive stamp on the 
charter-party and cancelled such stamp. Earing 
the hearing of the plaintiffs’ case i t  was proposed 
to put in  the charter-party, but objection was taken 
by the defendants to the admission of tha t docu
ment on the ground that i t  had not been stamped 
in  compliance w ith the provisions of sects. 67 and 
68 of the Stamp A c t 1870. On this question the 
County Court judge decided that the charter- 
party should have been stamped under the pro
visions of sect. 68, and gave judgment for the 
defendants.

On the 8th A p ril the plaintiffs wrote, inclosing 
the charter-party, to the Inland Revenue Commis
sioners fo r their opinion as to whether or not the 
document could be stamped. The charter-party 
was subsequently returned w ith an adjudication 
stamp affixed thereto, and dated A p ril 10, the 
commissioners being of opinion that the case 
came w ith in  sect. 15 of the Stamp Act 1870 and
(a) Reported by J. P. A s p in a l  L, and P. W . Raises, Esq.«.,

Barristera-at-Law.

not w ith in  seot. 68 as decided by the County Court

 ̂ Thereupon application was made to the said 
County Court judge for a new trial, but such 
application was refused. An application was then 
made to the Adm ira lty Division of the H igh  
Court, under sect. 27 of the County Courts Adm i
ra lty  Jurisdiction Act 1868, for leave to appeal, 
and such application was granted. (b)

Barnes, on behalf of the plaintiffs, in support of 
the aoDeal.—This charter-party, which is executed
by both parties on Nov. 30, 1883 out of the 
United Kingdom, is not received in  the United 
Kingdom un til March 13. W ith in  two months of 
thatdate i t  has been stamped, and i f  the provisions 
of sect. 15 of the Stamp A ct 1870 apply there has 
been a compliance w ith  those provisions, lh a t 
section enacts that, in  the absence of express pro
vision to the contrary, any unstamped instrument 
executed at any place out of the United Kingdom 
may be stamped w ith in  two months after its 
receipt in the United Kingdom No express pro
vision to the contrary exists. I t  is true that Beets. 
66, 67, and 68 expressly deal w ith  obaruer-parties, 
but only under circumstances different from the 
present case. In  this case the charter-party was 
executed wholly abroad. Sect. 68 could not have 
been meant to apply to such a charter-party 
as the present, because i t  fixes the utmost lim it of 
time w ith in which i t  must be stamped as one 
month, and yet there must be many places out of
the U n ite d  K ingdom  whence i t  would beimpossible
fo r a charter-party to reach the United Kingdom 
w ith in  the prescribed month. Sect. 67 cannot 
apply to the present case, because i t  deals w ith 
charter-parties partly executed abroad, and then 
sent over to England to be finally executed. 
Seot. 66 is clearly meant to apply to charter- 
parties made in  this country. There is therefore
no “ express provision to the contrary, ana hence
sect. 15 is applicable.

Dr. Phillim ore  and B uchn ill, for the defendants, 
contra.—Sect. 68, which deals exclusively w ith  
charter-parties, contains express provision con
tra ry to the enactment contained in  sect. 10. 
According to sect. 68 a charter-party can only be 
stamped w ith in one month after its execution,

(a) On reference to the charter-party we find that the 
adjudication stamp placed thereon by the inland Revenne 
Commissioner consisted of a. sixpe:any impressed stamp, 
w ith the words “  adjudged duly stamped printed 
nnderneath. Havinsr regard to the fact that sect. 23 
provides that, “  Except where express provision is made 
to the contrary, all duties are to be denoted by impressed 
stamns only ’ ’ and that no express provision is made to 
the contrary by sect. 15, under whioh the court has held 
that the present charter falls, i t  ib to be presumed that 
such a charter-party as the present must be «tamped 
with an impressed stamp, and not with an adhesive 
stamp.—Ed .

(b) Sect 27 of the County Courts Admiralty Junsdie- 
tion Act (31 & 32 Viet. c. 71) 1868 provides as follows : 
“ No appeal shall be allowed unless the instrument of 
appeal is lodged in the registry of the High Court of 
Admiralty within ten days from the date of the decree 
or order appealed from, but the judge of the High Court 
of Admiralty may, on sufficient cause being shown to his 
satisfaction for such omission, allow an appeal to be 
prosecuted, notwithstanding that the instrument of 
appeal has not been lodged within that time.”  In the 
case of The Humber (ante, p. 181) Sir James Hannen 
and Butt, J., sitting as a divisional court, decided that 
this seoti’on is not altered or curtailed by sect. 6 of the 
County Courts Act 1875, which merely provides an 
alternative mode of appeal.—Ed .
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and in this case that month has elapsed. [S ir  
J ames H annen .—I f  i t  is physically impossible 
that in  consequence of the locality where the 
charter is entered into i t  should be stamped 
w ith in  the month, what then ?] Parties who 
contemplate entering into charter-parties should 
hare adhesive stamps w ith them to meet such a 
contingency.

S ir J ames H annen.—I  am of opinion that this 
document was properly stamped when i t  was pro
duced on the second occasion before the County 
Court judge. Sect. 15 of the Stamp Act is gene
ral and provides that “  (1.) Except where express 
provision to the contrary is made by th is or any 
other Act, any unstamped or insufficiently stamped 
instrument may be stamped after the execution 
thereof, on payment of the unpaid duty and a pen
a lty  of ten pounds, and also by way of further 
penalty where the unpaid duty exceeds ten pounds 
of interest on such duty, at the rate of five pounds 
per centum per annum, from the day upon which 
the instrument was firs t executed up to the time 
when such interest is equal in amount to the un
paid duty. And the payment of any penalty or 
penalties is to be denoted on the instrument by a 
particular stamp. (2.) Provided as follows: (a) Any 
unstamped or insufficiently stamped instrument, 
which has been first, executed at any place out of 
the United Kingdom, may be stamped at anytime 
w ith in  two months after i t  has been first received 
w ith in  the United Kingdom on payment of the 
unpaid duty only. (6) The commissioners may, if  
they th ink  fit, at any time w ith in  twelve months 
after the firs t execution of any instrument, rem it 
the penalty or penalties, or any part thereof.”

Now this was a document firs t executed out of 
the United Kingdom, and i t  has been stamped with 
an impressed stamp w ith in two mouths after i t  had 
been received in  the United Kingdom. I t  lies 
therefore upon the party who is impeaching the 
legality of the stamping to show that there is 
“  express provision to the contrary.”  The express 
provision to the contrary relied upon is to be found 
in  the sections specially relating to charter-parties. 
Sect. 66 is : “  The duty upon an instrument charge
able w ith duty as a charter-party may be denoted 
by an adhesive stamp, which is to be cancelled by 
the person by whom the instrument is last exe
cuted, or by whose execution i t  is completed as a 
binding contract.”  I  am of opinion tha t that 
section does not refer to charter-parties executed 
abroad. I t  is there dealing w ith charter-parties 
executed in this country. When we come to sect. 
67, I  find that the marginal note, which is “  as to 
charter-parties executed abroad,”  is strongly con
firmatory of the contention that sect. 66 does not 
apply to charter-parties made abroad. This 67th 
section enacts that, “  Where any document charge
able w ith duty as a charter-party, and not being 
duly stamped, is firs t executed out of the United 
Kingdom, any party thereto may, w ith in ten days 
after i t  has first been received w ithin the United 
Kingdom, and before i t  has been executed by any 
person in the United Kingdom, affix thereto an 
adhesive stamp denoting the duty chargeable 
thereon, and at the same time cancel such adhesive 
stamp, and the instrument w ith an adhesive stamp 
thereon so affixed and cancelled shall be deemed 
duly stamped.”  That contemplates the case of a 
charter-party first being executed abroad and then 
being executed in the United Kingdom. That sec
tion therefore does not apply to this particular case,

because the charter-party here has been executed 
by both parties out of the United Kingdom. Sect. 
68 enacts that, “  An executed instrument charge
able w ith duty as a charter-party and not being 
duly stamped, may be stamped w ith  an impressed 
stamp upon the following term s: that is to say, (1.) 
W ith in  seven days after the firs t execution thereof, 
on payment of the duty and a penalty of four 
shillings and sixpence; (2.) A fte r seven days, but 
w ith in  one month after the firs t execution thereof, 
on payment of the duty and a penalty of ten pounds, 
and shall not in any other case be stamped w ith 
impressed stamp.”  I  am of opinion that that 
section does not relate to a document wholly exe
cuted out of this country. I t  seems to me that 
i t  was never intended that in  the case of charter- 
parties executed abroad the parties should have 
adhesive stamps w ith them. I t  appears to me, 
therefore, that Dr. Phillimore has failed to show 
that there is any express provision to the contrary, 
and i f  so the case comes w ithin sect. 15, and the 
stamping has been done w ith in  the time pre
scribed by that section. I  w ill only add that in  
my view the course taken has been most produc
tive  of waste of time in rendering i t  necessary 
that the whole case should be tried a second time. 
The proper course would have been to have 
ordered an adjournment in order that this point 
m ight be settled. The result, therefore, is that 
th is appeal must be allowed and a new tr ia l 
ordered.

B utt, J.—I  am of the same opinion. I  th ink 
that th is document was properly stamped under 
sect. 15. and that the case comes w ith in the pro
visions of the sub-sections of tha t section. I t  is 
provided under sub-sect. 1, that w ith  regard to 
instruments executed abroad they may be stamped 
w ith in  two months after they have been received 
w ith in  the United Kingdom, and by Bub-sect. 2" 
power is given to the commissioners to rem it the 
penalty i f  they th ink fit. Now, unless this case 
is taken out of sect. 15 by some express provision 
to the contrary, i t  seems clear that the commis
sioners have power to do that which they have 
done. For the express provision to the contrary 
we are referred to sects. 67 and 68. I  do not, how
ever, th ink  that those sections apply to this case, 
in  which the instrument is wholly executed out of 
the United Kingdom. For instance, sect. 67 
applies to a charter-party firs t executed out of the 
United Kingdom, because i t  speaks of something 
being done w ith in  ten days after i t  has been 
received in the United Kingdom. Therefore I  
th ink  that there is nothing to take this case out 
of the operation of sect. 14 and that th is appeal 
should be allowed.

The Court ordered each party to bear their own 
costs in the court below, the defendants to pay 
the costs of the appeal.

Solicitors for the plaintiffs, Ingledew, Ince, and

Solicitors fo r the defendants, Stokes, Saunders, 
and Stokes.
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A dm.] T he W il l ia m

Oct. 28 and Nov. 4, 1884.
(Before B utt, J.)

T he W il l ia m  Symington, (a)

Salvage—Practice— Tender— Costs.

Where in  a salvage action defendants w ith  the ir 
statement o f defence tender and pay in to  court 
a sum o f money in  satisfaction o f the p la in tiffs ’ 
claim, and plead such paym ent in to  court, and 
the sum p a id  in  is held, to be sufficient, the court 
•will order the defendants to pay the p la in tiffs ’ 
costs up to the date o f the delivery o f the state
ment o f defence, unless the circumstances o f the case 
render i t  ju s t and expedient to order otherwise, (b) 

I n  a salvage action i t  is not necessary that a  tender 
should be accompanied w ith  an offer to pay the 
p la in tiffs ’ costs up to the date o f tender.

T his was a m otion by the defendants in  a salvage 
action, subsequent to judgm ent therein, to  vary 
the decree by s tr ik in g  out so much as gave to 
the p la in tiffs  the costs incurred by them  up to 
the tim e o f tender, and by condemning the p la in 
t if fs  in  the entire costs of the action.

The action was instituted by the crew and 
owners of the steamship Xantho  against the 
steamship W illia m  Symington, to recover salvage 
fo r services rendered to the W illiam  Symington, 
off the coast of Spain, on May 23,1884.

The plaintiffs claimed 8001. The defendants in 
their defence alleged a tender and payment 
in to  court of 200/. which was refused by the 
p la intiffs in the ir reply. The defence was dated 
July 12, and the money was paid into court on 
July 14.

The action came on fo r tr ia l on the 244h July, 
before B u tt, J „  who upheld the tender of 200/. 
w ith costs. On counsel for the plaintiffs applying 
fo r costs up to the time of tender, B utt, J. said: 
“  I  have always had a doubt about the practice of 
th is court. 1 know the rule in  the common law 
courts was, that i f  a man declined to accept a 
tender he went on at his own risk, and he paid 
the whole costs i f  he failed. I  do not know 
whether that is the rule here. They w ill follow 
the usual course in the registry. I  w ill not 
decide the matter now. I f  there is an appeal 
from the registrar we w ill have the matter 
decided.”

Upon this the following decree was drawn up in 
the registry :

The judge having heard counsel on both sides pro
nounced the tender of 200i. heretofore made in this 
action to be sufficient, dismissed the defendants and 
their bail from this action and all further observance of 
justice therein on payment of the costs incurred by the 
plaintiffs up to the time of the said tender being made, 
and condemned the plaintiffs in the costs incurred subse- 
quently to the said tender.

The plaintiffs thereupon lodged the ir costs in  
the registry for taxation, but on the defendants 
alleging that they proposed raising the question 
as to whether the plaintiffs were entitled to any 
costs the registrar postponed taxation.

(а) Eeported by J. P. A s p in a ll  and P. W. E a iiie s , Esqrs., 
Barristers-at-Law.

(б) The learned Judge in  his judgment directs the 
defendants to pay the plaintiffs’ costs up to the date of 
delivery of the statement of defenoe. We assume that 
he took this date as being identical w ith the date of 
tender. Were the tender made prior to statement of 
claim, it  is presumed that the plaintiff would only get his 
costs up to the date of the tender.—Ed .

Symington. [A dm .

The motion now came on before the judge in 
court.

j  p  Aspinall, for the defendants, in  support of 
the'motion .—While the practice of late years m 
the Adm ira lty Court has been under sim ilar 
circumstances to give the plaintiffs the costs 
incurred up to the tender, i t  is nevertheless 
opposed to the practice at common law. [B utt, J.
_We must remember to distinguish between
what is called tender in  the Adm ira lty  Court and 
what is known as tender in the common aw 
courts. In  the Adm iralty Court what is called 
tender is simply payment into court; whereas at 
common law i t  is an offer of so much in satisfac
tion of the p la in tiff’s claim b e fo re  action brought, j  
The practice at common law has been to give t 
defendant the entire costs of the action where the 
payment into court has been found sufficient. 
[B utt, J.—That I  th ink  is so, but uhe practice m 
the Adm iralty Court has been different and the 
question is, whether i t  is a righ t practice.] I t  is 
only since 1869 that the present Prac^  T_  
Adm ira lty Court has been unvaried. [B utt, J •
A t  the common law I  remember there used to be 
two pleas, viz., tender and payment into court. 
We must the re fo re  distinguish between the two,
inasmuch as in the Adm iralty Court paymen 
cou rtis  called a tender.] The qees P y
ment into court has recently been considered by 
the Court of Appeal, who have decided that the 
alternative plea of money paid into court “ s suffi
cient to satisfy the pla intiff’s claim, when held to 
be sufficient, goes to the whole cause of action 
and that judgment should be entered for the 
defendant, and that the defendant suould get a ll 
the costB of the action:

Wheeler v. The United Telephone Company, 50 L. T.
Rep. N. S. 749 ; 13 Q. B. Div. 597.

The desirability of having one uniform practice in 
all the courts should be considered, and, inas
much as costs are in  the discretion of the judg , 
there is no reason why the old practice or t 
Adm ira lty  Court should not be set aside. [B utt, d. 
—That being so, i t  is a question of which is the 
more reasonable.] I t  would seem the more reason
able course because in a salvage action what 
generally happens is that either the plaintiffs 
hastily institute the ir action w ithout “
defendants time to make a tender before action 
brought, or else a tender is made, and refused as 
insufficient, and then action commenced. In  
either case the action of the \  .
tive of unnecessary litigation i f  the teuder “  P 
held, and hence the defendants should be made to 
pay all the costs.

M yburgh, Q.C.,for the plaintiffs, contra.—In  the 
absence of strong reasons, the old practice should 
be followed. [B utt, J.—I  have always had great 
doubts on this point, and I  have been inclined to 
th ink  that the prevailing practice is a bad one.j 
Having regard to the eminent judges who laid 
down the practice, i t  is to be assumed that i t  is 
a reasonable one. [B utt, J.—B ut there is no want 
of analogy between payment into court at common 
law and tender in  the Adm iralty Court, and yet 
the practice at common law has also been settled 
by equally eminent judges.] The peculiar circum
stances of salvage make the practice a just and 
reasonable one. * The tender is not made un til 
after the plaintiffs have instituted their action, 
a th ing which all salvors are entitled to do.
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[B utt, ,1.—But i f  you refuse a tender after action 
brought, you would refuse the same tender prior 
to action brought, and therefore you are really the 
creator of unnecessary litigation.] I t  is not the 
universal practice at common law to give the 
defendant a ll the costs of the action when the 
tender is upheld:

Buckton v. Higgs, 45 L. T. Eep. KT. S. 755 ; 4 Ex Div.
174;

Greaves v. Fleming, 4 Q. B. Div. 226 ■
V. Mees, 38 L. T.Bep. ST. S. 506 j 7 Ch. Div.ooy.

The practice in  the Adm ira lty Court has been to  
tender a sum of money w ith costs:

The Hickman, L. Eep. 3 A. &E. 15; 3 Mar. Law Cas.
O. S. 298 ; 21 L. T. Eep. N. S. 472;

The Thracian, L. Eep. 3 A. & E. 504; 1 Asp Mar
Law Cas. 207; 25 L. T. Eep. 3ST. S. 889.

[B utt. J.—I  do not understand the meaning of a 
tender w ith costs. A  tender is an offered pay- 
ment of a sum of money in satisfaction of the 
plaintiff's claim, and i f  accepted the person accept
ing gets his costs as a matter of course.] The Court 
of Appeal in the case of The Hector (5 Asp. Mar. 
Law Cas. 101; 48 L. T. Bep. N. S. 890; 8 P. Div. 
218) upheld the old practice of the Adm iralty 
Court as to costs where both Bhips are held to 
blame for a collision, although i t  is opposed to the 
common law practice, and in  many cases works 
considerable injustice to successful appellants.

J. P . A sp ina ll, in  reply, cited
Lang ridge v. Campbell, 2 Ex. Div. 281; 36 L. T. Eep.

N. S. 64.
Our. adv. vult.

Nov. 4.—B utt, J.—This is a suit for salvage 
services rendered by the plaintiffs to the steam- 
ship W illiam  Symington on the 24th May last. 
The action was instituted on the 18th June. The 
defendants, in  the ir statement of defence, which 
was delivered on the 12th July, denied that the 
services rendered by the plaintiffs were salvage 
services, and as an alternative defence they paid 
into court the sum of 2001., which sum the plain
tiffs, by the ir reply, alleged to be insufficient. 
The cause was heard on the 24th July, when the 
court pronounced the sum paid in  to be sufficient. 
A  question as to payment of costs has arisen. 
There is no doubt aB to the liab ility  of the plain
tiffs  to pay the defendants’ costs subsequently to 
the delivery of the statement of defence ; but the 
plaintiffs claim to be entitled by the practice of 
the court to be paid their costs up to that date. 
No doubt the general practice of the Court of 
Adm ira lty was to give the plaintiffs their costs 
up to the time of payment into court, or of tender, 
as such payment into court was called. On the 
other hand, the invariable practice of the courts 
of common law was to give the defendants the 
whole costs of the cause where the only issue was 
the sufficiency of the amount paid into court, and 
where he succeeded on that issue.

Since the passing of the Judicature Acts these 
costs, instead of necessarily following the event, 
are by Order LV ., r. 1, in the discretion of the court 
or judge. I  th ink i t  desirable that the practice of 
th is division, w ith respect to costs, should, in  the 
generality of actions, be made to conform, as 
nearly as may be, to that of the Queen’s Bench 
Division ; and had there been no considerations 
specially applicable to salvage suits, I  should 
have been disposed to have condemned the 
plaintiffs in  the whole costs. But there are

[C t. or A pp.

circumstances which render i t  peculiarly d iffi
cult, i f  not impossible, fo r p la intiffs in  salvage 
actions to form an estimate of the amount to 
whioh they are entitled for the services they have 
rendered. In  the first place, the amount of the ir 
remuneration depends to some extent on the 
value of the salved property, and of this salvors 
are seldom aware un til after proceedings in the 
suit have gone some length. Again, from motives 
ox public policy, and from the nature of the ser
vices rendered, their title  to remuneration is not 
a mere quantum meruit. Having regard to the 
weight my predecessors have attached to these 
considerations, and to the decision of the court in  
■ P u lto n  v. Higgs (ub i sup.), where, as
in th is case the defendant had pleaded payment 
in  o court as an alternative defence, I  shall exer- 
mse the discretion vested in  me by ordering the 

etendants to pay the plaintiffs’ costs up to the 
mu-8 u de,iyery  the statement of defence, 

is, however, is a rule from which I  should not 
esitate to depart in any case in  which I  thought 

salvors had acted unreasonably in  refusing an 
otter made before suit. I  wish to add that much 
contusion has arisen both in  the Court of Ad
m iralty and in this division from a notion that no 
payment into court is sufficient unless i t  be 
accompanied by an offer to pay the pla intiffs ' 
costs up to tha t time. In  my opinion such an 
oner is not only unnecessary, but erroneous, and 
is one which should not be made.

Solicitors for the plaintiffs, P ritcha rd  and Sons.
¡solicitors fo r the defendants, Fielder and 

bumner.

Suprome C o u rt o f J fu M c a ta .
COURT OF APPEAL.

Tuesday, M arch  25, 1884.
(Before B rett, M.R., B aggallay and 

B in d ley , L.JJ.)
Stock v . I nglis. (a)

M arine insurance—Insurable interest—No 'specific 
appropriation o f goods to contract—Property not 
passed to the assured—“  Free on board.”

Where goods are shipped f.o .b ., even though mixed 
w ith  other goods o f the same sort and not specifi
cally appropriated to the buyer, i f  i t  appear that 
i t  was the intention o f the parties, in  the ord inary  
course o f business, that the goods should be at the 
r isk  o f the buyer, the buyer has an insurable inte
rest in  them.

D. and Go., sugar merchants o f London, agreed in  
w ritin g  to sell to the p la in tiff, a merchant at 
Bristol, 200 tons o f sugar o f a certain qua lity  as 
regards saccharine matter, at the price o f 21s. 9d. 
per cwt. f.o.b. Hamburg. The sugar was to be 
shipped fro m  Hamburg to B ris to l, and payment 
was to be made by cash in  London in  exchange 
fo r  b ills  o f lading. D. and Go’s agents at H am 
burg, in  performance o f this contract and also o f 
another Bristo l contract fo r  another 200 tons o f 
sugar, shipped thence per the steamship C ity of 
Dublin 400 tons o f sugar, and consigned the 
same to Bristo l. D. and. G o ’s usual course o f
(a) Reported by A. A. H opkins, Esq,, Barrister-at-Law.
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business was, as the p la in tiff knew, not to appor
tion p a rtic u la r bags o f sugar to pa rticu la r buyers 
at the time o f shipment, but to apportion the 
various bags and the b ills  of lading representing 
them between the ir various buyers at a Va r~ 
ticu la r port, a fte r the sugar had been shipped ana 
after D. and Co. had received the b ills  o f lading. 
This was done in  order tha t JD. and Co. m ight 
w ith  comparative accuracy makeup to each buyer 
the amount o f saccharine matter contracted fo r  
by him. The C ity of Dublin was lost on the 
voyage fro m  Ham burg to Bristo l, beforet any 
appropria tion  o f sugar had been made by D. 
and Go., but D. and Co. afterwards appropriated 
200 tons to the p la in t if f  and sent him an invoice 
and the p la in t if f  thereupon p a id  fo r  the sugar so 
appropriated to him. The p la in t if f  had a floating  
po licy on goods, and on hearing o f the loss 
declared thereunder in  respect o f these 200 tons of 
sugar in  the C ity of Dublin. _

Held, in  an action on such po licy, that the p la in tiff  
had an insurable interest in  such sugar, because, 
although the property had not passed to him, the 
words f.o.b. in  the contract made between the 
parties, having regard to their knowledge o f the 
course o f business, showed i t  to be their in tention  
that the 200 tons bought by the p la in t if f  should be 
at his risk , and that he should be liable to pay fo r  
i t  whether i t  arrived or not.

Judgment o f F ie ld , J. (47 L . T. Bep. N . S. 416) 
reversed.

T his was an appeal from a judgment of Field, J., 
on further consideration (reported 4 Asp. Mar. 
Law Cas. 596; 47 L. T. Rep. N. S. 416).

The p la in tiff was a Bristol merchant and sought 
to recover from the defendant, an underwriter at 
L loyd’s, under a “  floating ”  marine policy on 
goods in respect of a loss of 3900 bags of sugar 
shipped on board the C ity  o f D u b lin  from Ham
burg to Bristol.

The facts, which are very fu lly  set out in  the 
judgment of Field, J., were as follows :—

The sugars which were lost had been shipped 
at Hamburg for Messrs. Drake and Co., London 
merchants, by their forwarding agents there, in 
intended performance of two w ritten contracts 
fo r sale entered into by Drake and Co. w ith two 
Bristol buyers in Jan. 1881. A t the time of the 
loss, on the 4th Feb., the position of things w ith 
regard to these contracts was as follows : By the 
earliest of these two contracts (the 7th Jan.) 
Drakes agreed to sell to a Bristol firm  (W. Beloe 
and Co.J 200 tons of sugar, price 21s. 9d. per 
cwt. net, f.o.b. Hamburg, for 88 degrees net 
saccharine contents. Sugar to analyse between 
85 and 92 net, 6d. per cwt. to be paid or allowed 
for each degree above or below 88, but anything 
above 92 not to be paid for, and should the 
average analysis of whole contract exceed 90 such 
excess not to be paid for. For January delivery 
at Hamburg. Payment by cash in  London in 
exchange for b ill of lading. By the second contract 
of the 12th Jan. Drakes agreed to sell to the 
p la in tiff a sim ilar quantity at a like  price upon 
identical terms. A fter the loss i t  became for the 
firs t time known to Drake and Co. and to the 
p la in tiff that Beloe and Co. had entered into the 
contract of the 7th Jan. with Drakes, fo r the 
purpose of enabling them to execute a contract 
previously made by them on the same day w ith 
the p la in tiff for 200 tons at an advanced price.

A t the time of shipment and loss, therefore, a ll 
t w  Drakes knew was that they had engaged to 
se lf 4 0 0  tons destined for Bristol, ¿e. 200 to
Beloe and 200 to the plaintiff, and although 
nlaintiff knew that he had 400 tons coming from 
Hamburg, i.e., 200 to he shipped by Drakes, and 
200 to be shipped by someone under Beloe, he did 
not know that Drakes were the shippers of the 
U tter 200 nor did Drakes know that Beloe was 
under any contract to deliver, or p la in tiff under 
unuei j , goo tons contracted for by

ultimate destination of the whole 
!o t to n s la s  thus Bristol, deliverable by Drake

business, and

£ a? S K

at Hamburg, but that there would probably be

shipped for
that port, begging them to engage ro°m by th  
C ity o f D ub lin , and send the bills ot lading to 
T.nndon as soon as possible. The whole ol tne 
suoar which Drake and Co. bad appropriated to 
satisfy the two contracts together bad; notrarmod, 
however, at Hamburg at the time o£^ f aPnn anJ
of th e  s tea m er, a n d  in  consequence Herm ann ana
Thielnehmer were not able to ship by the ./ /
D ublin  more than 3900 bags 1  ^ n o s in g  
Drake and Co. of this short shipment, Pr0P°®* J
»  ™ a  tb .  • » * « « £ ?  b“

f k i l » » l i e . ,  and took
by which they were made deliverable , j. 
Bristol,”  but no appropriation was made<by th f

the bags 'w e rfto  h V c f  them
the p laintiff’s, but the whole 8M0-were ^ P P ® ^

i f f e T f s h n f ^ ‘ f f d a r  istol.”  This was in
accordance wdh the usual coursefO bu= s of 
Drake and Co., which was not to fu lfil contracts 
of this kind bv appropriating the sugar to each 
buyer at the time of shipment but to ship enough 
to satisfy all the contracts they might have for 
sugar, which were deliverable at any particular 
port, and after the shipment to apportion the 
sugar shipped between the buyers at that 
port according to each contract. The appor
tionment was made so that no part of the 
sugar to be supplied under any contract should 
exceed 92 degrees net saccharine matter, and 
that the average should not be more than 
90, for all net above, though paid for by 
Drake and Co. in Germany, would, under the 
terms of the contract, go for nothing in England, 
and so be a loss to them. I t  was therefore the 
usual course of business for Drake and Co. not to
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make the apportionment un til they had got the 
bills of lading, when by comparing them w ith  the 
certificates of the analyses of the sugar made in 
Germany, and which were duly forwarded to 
them in London, and had references to the marks 
and number of the bags in which the sugar was 
packed, they could ascertain the net saccharine 
contents of each lo t of bags, and could allot the 
bags to their different buyers at the port for 
which they were shipped, so as to correspond in 
respect of the specific quantity of net sugar w ith 
the degree contracted for. Messrs. Drake and 
Co.’s transactions of this character were very 
extensive, as well with the p la in tiff as others, and 
the general course of business between them and 
the ir buyers had been fo r the buyer to bear the 
cost of the insurance against sea risks from the 
time of delivery, and the Court of Appeal drew 
the inference that, as a matter of fact, both the 
p la in tiff and Beloe and Co. knew that i t  was the 
course of business of Drake and Co. to apportion 
and appropriate the sugar to the contracts w ith 
the ir different buyers in the way above described 
after and not at the time of shipment. The C ity  
o f D ub lin , w ith the 3900 bags on board, left 
Hamburg on the 2nd Feb. 1881, and was lost w ith 
her cargo on the morning of the 4th. On the 4th 
Feb. Drake and Co., who had then got the bills of 
lading, apportioned the 3900 bags between Beloe 
and the p la intiff, and they made out invoices to 
each accordingly, that to Beloe and Co. showing 
an average percentage on the whole of 89.5875, 
and that to the p laintiff of 89'35, both averages 
therefore being kept under 90. News of the loss 
arrived before these invoices were posted, and the 
p la in tiff anticipating that he m ight have the 200 
tons on board coming to him under his contract, 
although without any specific advice of the ship
ment, declared on the City o f D u b lin  under the 
policy sued on for any loss in respect of those 200 
tons. In  the le tter to the p la in tiff of the 4th 
Feb., in  which Drake and Co. inclosed the invoice 
to the p la in tiff for the 1900 bags, they proposed 
that the contract should be cancelled as to the 100 
short shipment, and to this the p la in tiff assented, 
but this was done after both parties knew of the 
loss. The p la in tiff and Beloe and Co. subse
quently respectively paid the contract price, and 
obtained the bills of lading for the sugars specified 
in  their respective invoices, and Beloe and Co. 
afterwards sent an invoice of the 200 tons of 
sugar sold by them to the plaintiff, who thereupon 
paid the price of these and received the bills of 
lading in respect thereof. The p la in tiff then 
declared under the floating policy in respect of 
this last-mentioned sugar. In  consequence o f tho 
loss of the ship and cargo, the plaintiff, who had 
made two sub-contracts w ith the Bristol Sugar 
Refining Company for the sale to them of the 
sugar he had contracted to buy of Drake and Co. 
and Beloe and Co. at an advanced price, failed to 
realise the profit he had contracted for. Upon 
these facts the pla intiff’s rig h t to recover was 
denied by the defendant on the ground that no 
property in the sugar had passed to him before the 
loss ; and, secondly, that at the time of the loss 
he had no insurable interest in the sugar itself, 
and that even i f  he had an insurable interest in  
“ profits,”  he was not entitled to declare the loss 
in respect of that interest upon a policy on 
“  goods.”

Field, J., before whom the action was tried, was

of opinion, on further consideration, that the 
p la in tiff had neither property nor insurable 
interest in  the sugar, and that, as he was not 
entitled to recover for a loss of p ro fit under a 
policy like this on goods, the defendant was 
entitled to judgment, and he gave judgment for 
the defendant accordingly.

The p la in tiff appealed.
Charles Bussell, Q.C. and B e il,  Q.C. (Danclcwerts 

w ith them) fo r the plaintiff.— The p la in tiff had an 
insurable interest in  the sugar, because as soon as 
i t  was shipped f.o.b. at Hamburg i t  was at his 
risk, even though no property in i t  had passed to 
him  prior to the apportionment. The p la in tiff 
here contracted to  pay for the sugar, whether it  
arrived or not, and he expressly took all the risks 
of the voyage. They cited the following cases:

Ducena v. Crnufurd, 2 B. & P. (N . R .) 269;
Joyce v. Swann, 17 C. B. KT. S. 84;
Wilson v. Jones, 2 M ar. Law Cas. 452 : 14 L . T . Rep. 

N . S. 65 : L . Rep. 1 Ex. 193 ;
Barclay v. Cousins, 2 East, 544;
Anderson v. Morice, 3 Asp. M ar. Law Cas. 31, 290 ; 33 

L . T . Rep. N . S. 355 ; 35 L . T. Rep. N . S. 506 ; 1 
App. Cas 713 ;

Appleby v. Myers 16 L . T . Rep. N . S. 669,■ L . Rep. 
2 C. P. 651;

Castle v. Playford, 1 Asp. M ar. Law Cas. 255 ; 26 
L. T . Rep. N . S. 315; L . Rep. 7 Ex. 98;

Jackson v. Anderson, 4 Taunt. 34 ;
H i l l  v. Secretan, 1 B. &  P . 315.

Cohen, Q C. and Barnes fo r the defendant.—The 
p la in tiff had no property, nor any insurable 
interest in  the sugar. The price was not ascer
tainable u n til the sugar had been appropriated, 
and therefore at the time of the loss there was no 
liab ility  to  pay the p rice ; the case therefore of 
Anderson v. Morice (ub i sup.) is an authority in  
favour of the defendant. They cited

Seagrave v. Union Marine Insurance Company, 2 
M ar. Law Cas. O. S. 331; 14 L . T . Rop. N . S. 479 ; 
L . Rep. 1 C. P.305 ;

Ebsworthv. Alliance Marine Insurance Company, 2 
Asp. M ar. Law Cas. 125; 29 L . T . Rep. N .S . 479; 
L. Rep. 8 C. P . 596.

Stockdale v. Dunlop, 6 M . & W. 224 ;
Brown v. Hare, 4 H. &  N . 822.

Reid, Q.C., in  reply, referred to the judgm ent of 
Lord Brougham in

Cowasjeev. Thompson, 5 Moo. P. C. 165, atp. 173.
B rett, M.R.— I  th ink that no one can deny that 

this is a case of extreme difficulty and of great 
nicety. In  my opinion i t  is the duty of a court to 
lean in  favour of an insurable interest i f  possible, 
because when an underwriter who has received 
his premium takes the objection that the assured 
had no insurable interest, he takes an objection 
which is technical, and which has no real m erit 
in most instances, and fo r that reason I  have 
always fe lt i t  my duty to lean in favour of an 
insurable interest i f  possible. Of course we must 
not assume facts which do not exist, and we must 
not stretch the law beyond its proper lim its ; but 
we must, I  th ink, approach the consideration of 
the question w ith a mind to find in  favour o f an 
insurable interest, i f  the law and the facts w ill 
allow it.

In  this case i t  seems to me to have been 
proved that there was in  Bristol a course of busi
ness—I  do not th ink  i t  amounted to a custom 
of trade—in th is sugar trade, aud that this course 
of business consisted in this : Where sugar was 
shipped at Hamburg for Bristol by a particular
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shipper in  sufficient quantities to fu lfil all the 
orders that he had from Bristol, and where the 
price of the sugar depended upon the amount of 
saccharine matter in  the sugar, i t  was impossible 
to be very exact in allocating to each contract the 
exact amount of saccharine matter to which i t  
was entitled. In  consequence of this difficulty 
the course of business was for the shipper to take 
bills of lading of small quantities of the sugar, so 
that, when he saw the analyses of the quantities 
of the sugar, he could, by d istributing the bills of 
lading according to those analyses, allocate to 
each contract out of the sugar shipped the exact 
amount of saccharine matter to which that con
tract was entitled. Now i t  seems to me that, 
whether as a fact that allocation could or could 
not have been done before shipment, i t  never was 
done before shipment, but was always done in 
England. That is the inference which I  draw 
from the evidence. Then the p la in tiff is a dealer 
in  th is sugar business ; he is a buyer certainly, 
but he has made many contracts of this k ind w ith 
persons who sold th is kind of sugar. That being 
the course of business by the seller, the sugar to 
which the buyer would be entitled depended upon 
the distribution of the bills of lading according to 
the analyses, and the exact price which the buyer 
would have to pay depended also upon that dis
tribution. I  cannot then believe that a "buyer 
who had dealt in  this sugar trade did not know 
of this course of business, and I  draw the infer
ence that he did know of it. I f  so, then the 
course of business was known to the p la in tiff and 
Messrs. Drake and Cc. at the time the contract 
of sale was made, and I  th ink  to Beloe also and 
to all persons trading in sugar between Hamburg 
and Bristol. Now the contract is made in w riting  
for the purchase and sale of a quantity of sugar 
on the terms “  free on board ”  by persons who 
knew the course of business which I  have described, 
and the question is, what is the true construction 
of that contract having regard to the knowledge 
of the parties w ith respect to the course of busi
ness in  such cases ? Now i t  is not denied that, 
i f  the goods shipped are specific goods, the 
words “  free on board ”  mean more than that 
the goods are to be delivered on board the vessel 
at the shipper’s expense. I f  the goods are spécifié 
goods the words “  free on board ”  mean tha t the 
goods are to be delivered on board at the expense 
of the shipper on account of the buyer, and in  
such a case the goods would be at the risk of the 
buyer from the time when they were shipped, 
whether they were lost or not on the voyage.

I f  that is the meaning of the words “  free on 
board ”  in  a contract fo r the purchase and sale of 
specific goods, even though payment is not to be 
made on delivery of the goods on board, but at some 
other time, and even though the purchaser cannot 
obtain delivery u n til he has paid cash or accepted 
b ills  against the bills of lading, then the question 
arises whether there can be a contract made on 
the terms “  free on board,”  which can be fulfilled 
w ithout the delivery on board of any specific 
goods at the time of shipment. That question 
may be tested thus : Can you make such a con
tract w ith regard to part of a bulk cargo ? Is there 
any mercantile or legal reason why a person should 
not agree to sell another person so much out 
of a bulk cargo, or ex such and such a ship, upon 
the terms that i f  lost the loss shall fa ll on the 
purchaser and not upon the seller? I  see no

reason against this, and i f  such a contract can be 
made, then i t  is made when you put the words 
« free on board ”  in  a contract to buy and sell a 
certain quantity of a bulk cargo ex such and such 
a ship. In  such a contract some meaning must 
be given to the words “ free on board,”  and what 
meaning can be given to them w ith regard to the 
unseparated part of the cargo except the meaning 
which would be given to them i f  the contract was 
dealing w ith  specifio goods ? W hat is there con
tra ry  to business or law in those words “  free on 
board ”  meaning in such a contract “  I  sell you 
twenty tons out of fifty , I  paying the cost of 
shipment, and you bearing the risk of whether 
they are lost or not ? ”  I  th ink i t  is not a b it 
more inconsistent w ith  business and law, that 
parties should make such a contract w ith regard 
to part of a cargo, than that they should do so 
w ith  regard to a whole cargo, or w ith regard to 
specific parts of a cargo, and therefore the only 
remaining question is whether th is is such a con
tract. Now, taking the surrounding circumstances 
in to  consideration, the circumstances of the course 
of business known to both buyer and seller, I  
th ink  tha t both these contracts of Messrs. Drake 
and Co. w ith Beloe and w ith  the p la in tiff were 
tha t the buyer should pay for the sugar that 
m ight be allocated to him, and that he should be 
bound to accept such sugar, and further that the 
seller should not run the ris k  of arriva l, but that 
the buyer should be bound to pay the price 
against the allocation of b ills of lading whether the 
sugar arrived or not. Therefore, i f  tha t is so, 
when Beloe sold to the p la in tiff he sold in  tru th  
that contract, and the p la in tiff became liable to 
Beloe to pay for the sugar whether i t  arrived or 
not, and he was already liable to Drake and Co. 
upon the same terms, and therefore upon the non- 
arrival of the sugar he would suffer a money loss. 
I t  is not only that he would not only make a 
profit, but he would suffer a money loss, and 
therefore the question that was raised about 
Anderson v. M orice (ub i sup.) does not arise. 
D irectly one arrives at the true meaning of the 
contract the caBe falls w ith in  known principles of 
insurance law, and I  cannot doubt that here the 
p la in tiff had an insurable interest. T  herefore I  
th ink  our judgment ought to  be in favour of the 
plaintiff.

B aggallay, L .J .—I  am of the same opinion, and 
I  shall express ray reasons for agreeing w ith  the 
Master of the Bolls very concisely. I  am of 
opinion tha t the appellant is entitled to succeed, 
upon the ground that at the time of the loss the 
goods were at his risk. The argument in  support 
of that view has been based on two reasons : one, 
the fact that the goods were to be “ free on 
board ; ”  the other, the course of business in  this 
particular trade. I t  has not been denied that 
where the goods are specific goods the words 
“  free on board ”  place them at the ris k  of the 
buyer from the time of shipment; but i t  has 
been suggested that i t  is different when the goods 
are not specific, but are, as in  the present case, 
a certain proportion of goods out of a larger bulk. 
W hat authority is there fo r th is suggested diffe
rence ? No authority has been cited to show that 
there is a difference; what reason, then, in la w  is 
there fo r such a difference? I  th ink  i t  very 
difficult to suggest any, and i f  called on to express 
an opinion I  should assent to the argument of 
M r Reid. Bub I  prefer to rest my decision upon
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the general course of business in  regard to trans
actions of this kind. I  th ink i t  is impossible to 
come to any other conclusion than that the dis
tribution of the bills of lading, w ith  reference to 
the analyses of the different sugars which were 
the subjects of the different contracts, was the 
ordinary course of business in  transactions of 
th is character, and that both parties knew i t  to 
be so. Consequently, the goods were at the risk 
of the purchaser at the time of the loss, and he 
had an insurable interest fo r which he is entitled 
to claim.

L indley, L.J.—In  this case the action is 
brought upon a policy of insurance effected upon 
goods, and the only question for us to consider is 
whether the p la in tiff had an insurable interest in 
those goods at the time when the policy was 
effected. Now, the p la in tiff’s interest in those 
goods arises out of a contract, and the firs t 
question is, what is the meaning of that contract ? 
The contract is for 200 tons of sugar, free on 
board at Hamburg, the price to be paid in  London 
against bills of lading, and the sugar to answer a 
certain description as regards saccharine matter. 
Hirst, le t ns examine that contract by itself 
w ithout reference to any particular course of 
trade. No particular sugar is specified, and i t  
seems to me that such a contract m ight be per
formed in two different ways. Two hundred tons 
of sugar, answering the description, m ight be 
shipped free on board at Hamburg, and appro
priated to the contract at the time of shipment 
and then the property would pass to the buyer at 
the time of shipment, and the goods would then 
be at his risk. That is one way, and perhaps the 
ordinary way of performing such a contract. 
B u t there is another way o f performing the 
contract, and here it  is that a d ifficulty arises. 
Messrs. Drake and Co., the sellers of the sugar, 
conducted their business in  a particular way, and 
the p la intiff, who was a merchant at Bristol, and 
had had dealings of this sort w ith Messrs. Drake 
and Co., knew of the ir course of business. That 
course of business was not to appropriate a certain 
quantity of sugar to a particular buyer at the 
time of shipment, but to  ship enough sugar to 
satisfy all the contracts for sugar deliverable at a 
particular port, and then after shipment to appor
tion out of that bulk the quantities deliverable to 
the buyers at that port. I t  is plain that this was 
the course of business, and that the plaintiffs knew 
of i t  to this extent at all events, that having had 
dealings w ith Messrs. Drake and Co. for some 
years he had been in the habit o f insuring the 
sugar ho bought from them directly i t  was 
shipped. W hat is left obscure is whether the 
p la in tiff knew exactly how the appropriation was 
effected. I f  we once come to the conclusion that 
the p la in tiff was fu lly  aware of Messrs Drake 
and Co.’s course of business, then all difficulty 
vanishes. M y d ifficulty is one of fact, but on the 
whole I  come to the conclusion that the p la in tiff 
knew that Messrs. Drake and Co.’s course of 
business was not to appropriate quantities of 
sugar to a particular buyer at the time of ship
ment, but to ship enough sugar to fu lfil their 
B risto l contracts, and then to appropriate parti
cular bags to particular buyers after shipment. 
Now, what is the meaning of this contract, having 
regard to these circumstances ? I t  must mean 
that out of the quantify of sugar shipped to 
satisfy the B ris to l contracts, the quantity shipped

[C t . or A rp .

to answer each contract shall be at the risk of the 
buyer. There is nothing so far as I  can see, in  
point of law, to exclude the existence of such a 
contract as that. B ut i t  is said that you cannot 
have a contract by which the goods are to be at 
the risk of the buyer, unless they were appro
priated to him at the tim e of shipment. 1 th ink  
that is too wide a proposition. I  see no reason 
why a person should not agree to buy and pay for 
a, certain portion of a bulk cargo on the terms 
that such portion should be at his risk  during 
the voyage, even though no portion be appro- 
priated. to him u n til the ship is unloaded. I  agree 
w ith f ield, J. that there was no appropriation of 
goods in this case so as to pass the property to 
the plaintiff, but I  th ink i t  is plain that the inten- 
tion was that the 200 tons of the cargo should be 
at the pla intiff s risk. Then the whole d ifficulty 
vanishes, because, i f  that be so, the p la in tiff 
clearly had an insurable interest. I  therefore 
th ink  that the judgment of Field, J., which pro
ceeded on the ground that the p la in tiff had no 
property in  the goods, cannot be supported, and 
that this appeal must be allowed.

Judgment reversed.
Solicitors for the p la in tiff, Hollam s, Son, and 

Coward.
Solicitors for the defendant, Bubb, Waltons, and 

Bubb.

Nov. 26 and 27,1883, and A p r i l 9,1884.. 
(Before B r e t t , M.R., B a g g a ll a y  and B o w e n , L.JJ.)

B u r d ic k  v . S e w e l l  a n d  a n o t h e r , (a )

B il l  o f lading—Indorsement of, by way o f security 
fo r  money advanced—L ia b ili ty  o f indorsee fo r  
fre ig h t—Passing o f property in  goods—B ills  o f 
Lading Act (18 Sr 19 Viet. c. I l l ) ,  s. 1.

The mere indorsement and delivery o f a b ill o f 
lading by a shipper o f goods by way o f security 

fo r  money advanced to h im  by the indorsee passes 
the property in  the goods to the indorsee so as to 
make h im  directly liable to the shipowner fo r  
fre igh t under 18 * 1 9  Viet. I l l ,  s. 1. (b)

>yo held by B rett, M .B . and Baggallay, L .J ., Bowen, 
L.J. dissenting.

Judgment o f F ie ld , J. (48 L . T. Rep N . »S'. 705) 
reversed.

T h is  was an appeal by the p la in tiff from the 
judgment of Field, J. upon further consideration, 
in  favour of the defendants (reported 5 Asp. Mar. 
Law Cas. 76; 48 L. T. Bep. N . S. 705).

The action was brought by tho plaintiff, as 
owner of the steamship Zoe, to recover the sum 
of 1741. 8s. 9d. in respect of fre ight for the 
carriage of goods from London to Poti in  Russia.

The defendants were bankers at Manchester, to 
whom ihe shipper bad delivered the b ill of lading 
for the goods indorsed in blank as security for 
advances made by them to enable the shipper to 
pay for the goods which he had caused to be 
manufactured in this country.

The facts fu lly  appear in  the report of the 
proceedings before Field, J., and are also stated 
in  the judgments hereinafter set forth.

Nov. 26 and 27,1883.— G. H a ll, Q.C. and Bdw yn  
Jones for the p la intiff.

(a) Reported by A. A. Hopkins, Esq., Bnrrister-at-Law.
(6) This deoision has since been reversed by tho House 
of Lords. See post.—Ed .
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B u r d ic k  v . S e w e l l  a m p  a n o t h e r .
[C t . of A pp.

Ct . of A pp.] ________

S ir F . Hereehell (S. G.) and Danckwerts for the 
defendants. . ,

The following authorities were cited in  tne 
course of the arguments :

Story on Bailments, sect. 287; _
Donald v. SuckUr.g, 14 L.T. Rep. N.S. 772, L. Hep-

Barber^v^Meyerstein 3 Mar Law Cas. '0.
L. T. Rep. N.S. 808; L. Rep. 4 E . & I  App. 317 , 

Glyn, Mills, and Go. v. The East an* J est In%.a 
¿ock Company, 4 Asp. Mar Law Cas. 345, o80 
43 L. T. Rep. N. S. 584 ; 47 L. T. Rep. N.S. 309,
6Q . B. D iv.480 ; 7App.Oas.606;

The Freedom, 20 L . T. Rep. N. S._ 229; L. Rep.
3 P. C. 594; 1 Asp. Mar. Law Cas. 28;

Lickbarrow v. Mason, 1 Sm. L. C. 7th edit. 75b, 
Hibbert v. Garter, 1 T. R . ’745 ;
Short v. Simpson, 13 L. T. Rep. N.S. 674 ; L. Rep.

1 C. P. 248 ;
Newson v. Thornton, C East. 17;
Turner v. Trustees of the Liverpool Docks, b M .  oao, 

20 L. J. 393, Ex., Ex. Ch.;
Jenkynsv. Brown, 14Q.B.496;
Harris v. Birch, 9 M. & W . 591;
Be Attenborough, 11 Ex. 461 ; _ „ „
Johnson y. Siear, 9, L. %. Rep. N.S. 538; 15 C. B. 

N.S. 330;
Franklin  v. Neate, 13 M. & W . 481;
Kemp v. Falk, 5 Asp. Mar. Law Cas. 1; 47 L. 1.

Rep. N.S. 454 ; 7 App. Cas. 573:
Pease v. Gloahec, 2 Mar. Law Cas. O.S. 394; 15 

L. T. Rep. N. S. 6; L. Rep. 1 P. C. 219;
Blackburn on Sale, p. 297.

Cur. adv. vult.

A p r il,  9,1884.—The following judgments were 
delivered:

B rett, M.R.—In  this case the material facts 
seem to be, that the goods in  respeot of which 
fre igh t is demanded in  the action were shipped 
on board the p la in tiff’s ship Zoe, by one 
Nercessiantz, to be carried to Poti, in  Russia; 
that Nercessiantz applied to the defendants (who 
were bankers in Manchester) for, and obtained 
from them, a loan or advance, and, as a security 
for the advance, indorsed to the defendants the 
b ill of lading of the goods ; that circumstances 
arose under which the goods were landed and 
warehoused in Poti, w ith a stoppage for fre ig h t; 
but the goods were sold under Russian law for 
duties and charges, and were sold for an amount 
which le ft nothing applicable to answer the claim 
for freight. Thereupon the p la in tiff demanded 
the freight from the defendants. The case was 
tried before Field, J. w ithout a ju ry ; and he held, 
as a matter of law, that he was entitled to inquire 
whether, and he found as a fact, that the 
intention of Nercessiantz and the defendants was 
that the transaction was to be only a pledge ; that 
is, that the intention was not to pass and take 
respectively the whole legal property, subject to 
an equity as to redeeming it, or as to a balance, 
i f  any, after a sale, but to pass and take respec
tive ly  only a pledge. The learned judge then 
held, as the result of that intention, that the 
legal property in  the goods did not pass to the 
defendants, that the B ills  of Lading A ct did not 
apply, that there was no contract between the 
p la in tiff and the defendants, and that the pla intiff 
could not maintain his action for fre ight against 
the defendants. Against this judgment the 
p la in tiff appeals. The ultimate question of 
course is whether under the circumstances the 
property in  the goods passed by the indorsement 
of the b ill of lading to such an extent as to bring 
the case w ith in  the B ills  of Lading Act (18 & 19

Viet. c. I l l ) -  That depends very nearly, i f  not 
quite, upon the question stated by > Field, J.
“  The question in the present case, he says, 
“ resolves itself into, whether the security was 
intended to operate, or by implication of law 
arising upon the undisputed facts did operate, in  
the same way as an assignment by b ill of sale. or 
c * mere nledge ? ”  I  should rather put the 

q u e s t^ th u P : Does or does not the indorsement 
of a toff of lading as a security for an advance,
* r  L  i, l ,ed from an indorsement of i t  upon 

T s a t ^ f t  or the goods named in i t  for a price

property in  the g equity to  the indorser,to the indorsee w ith a n ^ q u R y L o r 
the borrower, to redeem the b ill ot iaain0 uy pay 
rnent m to receive the balance, i f  any, on a sale ? 

F irs t let us consider the consequences o e

t S “ T f  of S e b il l  of lading, then the re ., no 
common law poner 1» the * * * • * •  »“

that time would have passed no g
vendee ■ i f  of the goods, there is no valid pledge
unless the delivery of the b ill of lading ui r®a b
as a delivery of the possession of the goods th
nledeee. But a delivery of a b ill ot iaa ing is 
a delivery of the possession of the goods to th

ErifeE” ists- .p“ o 7 » « -goods , 11/ g on payment on freight,

ihe goods in  which he has no longer any property, 
th  g Jhe captain has a lien on the goods forand tha t the cap ta in ^  ^  ^  mdoraement

of th T b ill of lading’ is only a pledge of the goods, 
v ih fi nledffee is nob otherwise a factor, 

f i r m . ”  pM«P“ bC“ o r " . h .  dm . o l forfeit«™ 
n i ! . “ by the c o .tr .c t of p l.ll!« . w,,u!d 
any Factors Act, or any other statute un til a 
recent one, or by common law, have enabled the 
holder of the b ill of lading to sell the goods, or ( if 
he assumed to sell them) to pass any rig h t by 
such sale. I t  follows that any merchant, banker, 
or other asked to advance on the security of a 
h ill of lading must have inquired not only whether 
i t  was indorsed fo r value, but as to what were the 
terms on which the value was given and the 
indorsement made. And as to insurance, i f  the 
legal property does not pass, masmuchas certainly
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in  equity the whole interest does not pass, the 
indorsee for value of the b ill of lading cannot 
insure in  his own name for more than his real 
interest. Whereas, i f  the indorsement fo r value 
was treated as a mortgage, the terms of the equity 
relating to i t  were settled between the parties by 
a contemporaneous writing, and for the breach of 
those terms there was always between the parties 
a remedy in equity, and the free dealing w ith the 
hm of lading in the general mercantile business 
of the country was not hampered. He who held 
the b ill of lading w ith an interest in  i t  could 
realise his interest by a legal sale, could protect 
all interests under it  by an easy insurance. The 
purchaser of the b ill of lading could buy w ith 
safety, and therefore could give a better price. 
The one view tended, as pointed out by Buller, J., 
in  Liclcbarrow  v. Mason (ub i sup.), to incon
venience, the other to fac ility  in  mercantile busi
ness. He points this out, as i t  seems to me, as a 
reason upon which the custom of merchants, on 
which his judgment was founded, came to be in 
existence. I f  the general understanding of 
merchants had not been, in  accordance w ith the 
verdict of the ju ry  in  Liclcbarrow  v. Mason, ac
cepted in its largest sense, there would, one 
would think, have been cases in  the books raising 
the question; but no such th ing is known in any 
book. The only mode of accounting for this is to 
say that merchants have treated the indorsement 
of a b ill of lading for value as equivalent to a b ill 
of sale. I t  has been suggested that a decision in 
favour of the p laintiff in  this case w ill not hamper 
trade, because i t  w ill make, by reason of the B ills 
of Lading Act, a merchant who takes a b ill of 
lading only as security for an advance, so as to be 
in  reality only partly interested in  the b ill of 
lading, liable for unknown claims under i t  by the 
shipowner who granted it.  As to the liab ility  to 
pay freight, i t  can only be important in such an 
isolated instance as the present, because the se
curity for the advance can rarely be available 
un til the lien for fre ight is satisfied. The amount 
of the advance is always calculated according to 
the value of the goods less freight, and so in re
spect of aDy other claim subject to a ship
owner’s lien. I f  the b ill of lading, by reference to 
a charter-party, incorporates other and unusual 
liabilities, the merchant asked to advance w ill 
examine the charter-party, and only advance to a 
more lim ited amount. A  loaded b ill of lading is 
of little  value. A  decision in favour of the defen
dant would retain in  the suggested case of a mere 
pledge the difficulty which the Bills of Lading 
A c t was passed to obviate, namely, tha t the 
pledgee w ill have rights in  the property but no 
rights in  the contract. I f  he desires by the con
tract to  protect the goods and his interest in the 
goods, which is the first interest invaded by a 
breach of the contract of carriage, he must revert 
to the old inconvenience of being obliged to use 
the pledgor’s name. Mercantile convenience 
seems to me to lean strongly in  favour of a de
cision for the p la in tiff in  this case.

The case, however, must after all depend upon 
authority; i t  must depend upon the sense in which 
i t  is now considered that the finding of the custom 
of merchants by the ju ry  in  Liclcbarrow  v. Mason 
(ubi sup.) has been adopted by the courts so as to 
be taken to be the law merchant w ithout further 
proof. In  order to determine this, i t  may be well 
to examine some of the cases which were de-

T t A before aii d which were cited in the case of 
Mason, as well as that case and the 

cases after it. The question is, does the bona fide  
indorsement of a b ill of lading as security for 
“ f ! , “ 06’ aS ?,st„lngQished from an indorse- 
S m ln rn n o ?  s.ale£or a price, pass the whole 
of8k < w p trbyfv;n -th ,e goods named in  the bm
to the8 indorser ?ndT h r ’ Iv™ .“ 8 ° n'y equiti,!S TTnlf ( ' t ° rser- ibe  th ird  case put by
rited V- M artleU  (1 Bd. Raym. 271),
to Ad » v- Mason, is “  a b ill of lading
a?nnei fv T  th.t. !nT01ce only (that is the invoice 
ouuht i “at, they are uPon account of B .; A.
is in him y?i tj tbe action, for the property
not st„? ’ d.B ' has on,y  an equity.”  This ' does 
oDr t ; 8n t e m i erms whether the b ill o f lading is 
term« n y 1made to A., or is indorsed to A . The 
tn A frJ e include an indorsement
he m i~ r  Vidue’ aDd then B.’s interest is stated to 
obvioiml °De m eciu lty- Bhe action mentioned is 

an acVon o£ trover- 1“  Hibbert v. 
T W 1 SUP-) the plaintiffs were merchants in 
Rnhertl’Tr1®entSr and general consignees of one 
shinnori tu 1"’ Wr °  was the owner of goods, and 
hav ing  them j rom Jamaica. The plaintiffs 
sh,wLSt re.ceived, advice that the goods were 
effJrUeVthln -SUr<id tbem> hut before they had 
of j - £ , In8urance K err had indorsed the b ill 
a r re n r '^  t0 0ne B ehprat, in  Jamaica, for an 

°n a mortgage. Buller, J. was of 
pinion that K e rr had no insurable interest, 

“  “ U,se.lkhe indorsement of the b ill of lading had 
I t  6, ! hf e property to Dellprat, yet K e rr 

,  -K9 d the goods. The court was of the
that r,JFDV u \as to tbe legal property, but held 
in tPra/ erTthele,SS B-err m ight have an insurable 
„ 1  v- ' tn  what respect? Obviously in  respect 

equitable interests, his righ t to redeem,
i W ° U i n rPD1" 8' i f  any> ° °  a sale. In  W right v. 
u P e i (4 Burr. 2046) the action was in trover 
J  t f e assignees in bankruptcy of one Richard
toot- h;ii WiSi B?ntaine shipped the goods and 
-p; , j  B_ o£ lading and indorsed one copy to 
q Sr • i wanwick in Liverpool, in  order that 
o might sell the goods for him as factor,
him ° wi,c!i  indorsed this copy to Scott to secure 

nh is  becoming bail for Swanwick, and also 
o „ „ ^ GurI ty £or a debt due from Swanwick to 
f  ., ' *p?°tt demanded the goods on the arrival 

, e " i p ,  but was refused. The goods were 
_.i,,V;<l red to and sold by the defendants. The action 

n troyer by the assignees of Scott. There 
□ r,no. , e. £<?r a price by Swanwick to Scott.

be’n8 a factor could not pledge to 
’ *bu‘  as-, £aot° r  he had a r ig h t to pass the 

P P r ? 0 ^ c°ft. The decision is that, i f  the 
,was bona fide, the indorsement to 

Hiri u? Passed the property to Scott. I t
f although, the value given was not the price
T h i ll  8 t 6 ’ an,d  Bord Mansfield is reported by 
^  j  have approved of the case in Lord 
firm ??d> Evans v. MartleU, upon an interpreta- 

• 01 «  “  ,l;s widest sense. I t  was after these
ws, thus expressed, that arose the case of 

tnHa “ ’ I™  ''■ Mason (ubi sup.),upon theinterpre- 
nor the decision in which the present ques- 

rrw ; ePend ;̂ 1° that case the facts were, that 
a n&  Bnd, k °n so£d g°°ds to Freeman on credit, 

and shipped them to Freeman and sent him bills 
ot lading f  reeman indorsed the bills of lading 
o e plaintiffs as security for an advance, ana 

became insolvent before the arrival of the goods.



M A R IT IM E LAW  CASES. 301

C t . of A pp.] B u r d ic k , v . S e w e l l  a n d  a n o t h e r . [C t . of A pp.

Turing stopped the goods in  trans itu  by indorsing 
a copy b ill of lading to the defendants to enable 
them to do so on his behalf. The defendants sold 
the goods for Turing. Action of trover by the 
plaintiffs against the defendants. The defendants 
demurred to the evidence, or, in  other words, 
asserted that there was no evidence on which it  
could legally be held tha t the plaintiffs were 
entitled to succeed. I t  was argued fo r the plain
tiffs that, as between the consignor and the con
signee, the b ill of lading is a mere authority by 
the consignor to the captain to deliver the goods 
to the consignee, and to the consignee to receive 
them, and that the consignee cannot transfer a 
greater rig h t than he has, that is, a rig h t to 
receive the goods i f  the authority given to the 
captain is not countermanded. I t  was argued for 
the defendants that the bona fide  indorsement 
fo r a valuable consideration, of a b ill of lading to 
a th ird  person is an absolute transfer of the whole 
property. I t  was not suggested on either side 
that there was a question of intention to be deter
mined by a ju ry  on an inference of fact. I t  is 
clear that everyone assumed that the b ill of lading 
was indorsed in order to secure to the plaintiffs 
the amount of their advance, leaving the surplus 
if  any, fo r Turing. No one suggested that there 
was, independently of the indorsement of the b ill 
of lading, a contract of sale of the goods for a 
price as between Turing and the plaintiffs. lender 
these circumstances Buffer, J. says, “ I  make the 
question even more general than i t  was made at 
the bar, namely, whether a b ill of lading is by 
law a transfer of the property:”  (Smith’s Leading 
Oases, 6th edit. vol. i , p. 710.) He does not say, 
“ whether a biff of lading given under the circum
stances of this case is a transfer of the property,’ 
but “  whether a b ill of lading is by law a transfer 
of the property.”  I t  is obvious that he was 
speaking of a b ill of lading indorsed for value. 
He cites W right v. Campbell (1 Sm. L. 0. 6th 
Ed,), and then says, that “ Lord Mansfield in 
that case said, that since the case in Lord 
Raymond i t  had always been held that the 
delivery of a b ill of lading transferred the 
property at law.”  “  I f  so,”  says Buffer, J.,
“  every exception to that rule arises from equit
able considerations which have been adopted by 
courts of law.”  “ Thus,”  he says, “ stand the 
authorities on the point of legal property; and 
from hence i t  appears tha t fo r upwards of 100 
years past i t  has been the universal doctrine of 
Westminster H a ll that by a b ill of lading, and 
by the assignment of it, the legal property does 
pass. And, as I  conceive, there is no judgment, 
not even a dictum, i f  properly understood, which 
impeaches this long string of cases.”  I t  has been 
observed that these statements of the law are 
not lite ra lly correct, because they do not exclude 
an indorsement to a mere agent. But Buffer, J. 
had already in the same judgment, referring to a 
case before Lord K ing, disposed of an indorsement 
to “  a pure factor having no demand of his own.”  
I  agree, he had said, that he would have no pro
perty, because in  such a case the factor is only a 
servant or agent; “  he is merely a servant or 
agent.”  B u t then, he said, “ i t  remains to be 
proved that a man who is in  advance, or under 
acceptances on account of goods, is simply and 
merely a servant or agent; for which no autho
r ity  has been or can be produced. I t  is w ith 
regard to the case of “  a man who is in  advance on

account of goods ”  tha t his whole judgment is 
dealing. The whole case of Lickbarrow  v. Mason 
deals w ith such a person. I t  is to me impos
sible to suppose, i t  seems to me perverse to 
assume, that the question finally left to the ju ry  
was not a question put and understood to be pu t 
w ith regard to such a man. The dispute was 
between such a man and the plaintiffs. I t  was 
w ith regard to that dispute that the ju ry  found 
“  that by the custom of merchants, bills of lading 
for the delivery of goods to the order of the 
shipper or his assigns, are after the shipment, 
and before the voyage is performed, negotiable 
and transferable by the shipper s indorsement, or 
transm itting of the same to any other person; and 
that by such indorsement and delivery, or trans- 
mission, the property in  such goods is transferred 
to such other person.”  I f  the contention made 
now on behalf of the defendants is true, that 
answer ought not to have been accepted, -fc made 
the custom too large. I t  ought to have contained 
the lim itation “  i f  so intended.”  I f  the present 
contention be true, a question was not asked which 
ought to have been asked, namely, did the parties 
intend the transaction to be a pledge on a m ort
gage P I  cannot bring my mind to believe that 
everybody concerned in that long discussion 
omitted to consider the proper lim itations of the 
general principle which everybody was try ing  to 
discover, and which Buffer, J. expressed. I t  was 
then in a case where the b ill of lading was 
indorsed to secure an advance that, after long 
and exhaustive discussion and two trials, the 
House of Lords held, w ithout anyone even refer
ring  to the idea that in  any such case an inquiry 
must be made as to what was the intention of the 
parties, that by the general custom of merchants 
the bond fide  indorsement of a b ill of lading for an 
advance passes the legal property in  the goods to 
the indorsee, loaving the ultimate account between 
the parties to be settled as an equity. Such a 
decision I  cannot depart from. I  can be no party 
to explaining i t  away. I  accept i t  as I  firm ly 
believe i t  was intended. To do otherwise restores 
the judgment of Lord Loughborough. The j  udg- 
ment in  Lickbarrow  v. Mason governs the present 
case. According to i t  the whole legal property in  
the goods represented by the b ill of lading passed 
by the indorsement of the b iff of lading to the 
defendants. I f  so i t  cannot be doubted that, by 
virtue of the Bills of Lading Act, the liab ility  
under the oontract contained in the biff of lading 
passed also to and against the defendants, and that 
the p la in tiff was and is entitled to recover the 
fre ight in dispute. I  cannot agree w ith the 
judgment of, Field, J., and in my opinion it should 
be reversed. .

B a g g a l l a y , L. J.—The p la in tiff in  this action is 
the owner of the ship Zoe, on which certain cases 
of machinery were shipped and carried to Poti, 
a Russian port in  the Black Sea. The defendants 
are bankers at Manchester ; and, whilst tlm ship 
was at sea, they made an advance to the shipper 
of the goods, who delivered over to them the b ill 
of lading duly indorsed as a security for the loan. 
No memorandum of charge or other formal docu
ment indicative of the intention of the parties 
was executed, but i t  was represented by the ship
per to the defendants that he was about to pro
ceed to Poti to superintend the delivery of the 
machinery, tha t the amount advanced would be 
repaid before he le ft England and that he would
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call again and make definite arrangements for 
that purpose. He failed, however, to carry out 
the representations so made by him. The ship 
arrived at Poti in  due course, and the goods not 
having been cleared w ith in the time lim ited for 
that purpose, were sold in  accordance w ith  Russian 
law, but did not realise more than was required 
to  satisfy the demands of the Russian Custom 
House. The p la in tiff thereupon, treating the 
property in the goods as having passed to the 
defendants by virtue of the delivery to them of 
the indorsed b ill of lading, and relying upon the 
provisions of the B ills  of Lading Act, demanded 
from  the defendants payment of the fre ight and 
incidental charges, and, upon the refusal of the 
defendants to make such payments, commenced 
the present action. The action was tried before 
Pield, J. w ithout a ju ry , and that learned judge 
held that no sufficient property in  the jgoods 
passed to the defendants by the delivery to 
them of the indorsed b ill o f lading, to render 
them liable to the plaintiff, and he gave judg
ment for the defendants. Prom that judgment 
the present appeal has been brought.

The firs t question for consideration is, what was 
the effect of the delivery to the defendants of the 
indorsed b ill of lading ? W ith  all respect fo r the 
contrary opinion expressed by Field, J., and which 
is, I  believe, concurred in  by my colleague, Bowen, 
L.J., I  am of opinion that, for reasons which I  
w ill very concisely state, the legal property in 
the goods passed to the defendants by the delivery 
to them of the indorsed b ill of lading. I  do not 
propose to examine or discuss the numerous 
authorities which have been cited in the course 
of the arguments upon this appeal, The more 
important of them have been amply examined by 
the Master of the Rolls in the judgment which 
he has ju s t delivered, and had previously been 
fu lly  examined by him in  the case of O lyn  v. East 
and West In d ia  Dock Company (ubi sup.). I  shall 
content myself w ith  referring to that portion of 
his judgment in  the case jus t mentioned which 
had reference to the effect of the delivery of an 
indorsed b ill of lading. In  that judgment the Master 
o f the Rolls distinguished between the legal effect 
of the transaction in transferring the legal pro
perty in the goods, and the equitable rights 
that m ight be reversed to the borrower by express 
agreement between the parties, or m ight be im 
plied in  his favour from the general circum
stances of the case; and after referring to a sug
gestion that had been made in argument that the 
indorsement of the b ill of lading, when accom
panied by such a letter of charge as had been 
given in that case, m ight not have the same fu ll
ness of effect in  passing the property as i f  there 
were no letter of charge, he proceeded as follows : 
“  I  am of opinion that an indorsement of a b ill 
o f lading for an advance does, by the mercantile 
law of England, pass absolutely the legal property 
in  the goods to the indorsee, and a consequent 
r ig h t in law of immediate actual possession 
against the whole world, except some one who 
may have an independent superior legal rig h t of 
temporary possession. The righ t of the bor
rower of an advance on an indorsement of a b ill 
o f lading is, in my opinion, an equity which exists 
only between him  and the lender. I  th ink  the 
indorsement of a b ill of lading for an advance has 
by the law merchant the same effect as a b ill of 
sale has by the common law to pass the legal pro
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perty in  goods, and in  either ease an equity may 
be reserved which is s till an equity though recog
nised by the common law courts.”  This is, in  my 
opinion, a clear and correct exposition of the 
true effect of the delivery of an indorsed b ill of 
lading as a security fo r a loan; the legal pro
perty in  the goods named in  the b ill of lading 
passes to the lender, but subject to the equitable 
rights of the borrower, the nature and extent of 
which must bejgathered from the circumstances 
of the transaction. I t  may be, and probably is 
the-case, that certain equitable rights and lia b ili
ties were created between the borrower and 
lender in the present case by the representations 
made by the former at the time of the loan, and 
other circumstances of the transactions, but the 
existence of such equitable rights and liabilities 
cannot, in  my opinion, affect the legal effect of the 
delivery of the indorsed b ill of lading. I f  i t  be 
the true effect of the delivery of the indorsed b ill 
of lading to the defendants that the legal pro
perty in the goods passed to them, i t  can hardly 
be disputed that they became liable under the 
provisions of the B ills  of Lading A ct to pay the 
amount of fre ight claimed from them in  the 
present action.

B owen, L. J.—I  regret very much to find myself 
at variance w ith the other members of the court. 
In  this case there are two questions ; The first, 
whether any and what property in the cargo 
passed to the defendants upon the indorsement 
and delivery of the b ill of lad ing ; the second 
whether the passing of any such property as 
passed was a passing of “  the ”  property w ith in  
the meaning of the B ills  of Lading A ct (18 & 19 
Y ic t. c. I l l ) ,  so as to render the defendants liable 
to fre ight at the cost of the shipowner. W hat 
property, i f  any, in a cargo afloat passes upon 
delivery of an indorsed b ill of lading, appears to 
me to be a question of fact in  each case that 
depends, so fa r a3 the r ig h t between themselves of 
the immediate parties are concerned, on the 
express or implied agreement between them. 
The owner of merchandise may do whatever he 
pleases w ith his goods; he may sell them, or 
mortgage them, or pledge them. I t  is a pure ques
tion of bargain whether he delivers them upon 
terms which part w ith  the entire beneficial 
interest in  them, or which part w ith  the entire 
legal interest reserving an equitable righ t to h im 
self, or which part w ith  a special property only in 
them, reserving to himself the general and 
absolute property at law. The freedom of disposi
tion, which owners of property possess when their 
property is on shore, belongs to them equally 
when i t  is afloat. They can i f  they please, sell 
the b ill of lading, or transfer i t  upon terms which 
amount either to a mortgage or to a pledge. For 
a b ill of lading is a symbol of the goods them
selves. The cargo being at sea, no actual delivery 
of i t  is possible before the ship arrives. During 
this period of flotation and transit the b ill o f 
lading becomes and remains the token or symbol 
of the goods, and the delivery and indorsement of 
the b ill of lading is equivalent, so far as the 
passing of the property is concerned, to a 
symbolical delivery of the goods. Upon principle 
and reason, therefore, apart from  authority, one 
would suppose that i t  is to the agreement between 
the original parties that we ought to look if  we 
wish to discover the effect as between themselves 
of a delivery of the indorsed b ill o f lading, ju s t
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as ib is to the agreement between them that we 
should look to determine the legal consequences 
tha t follow on the corporate delivery of the goods. 
We should expect, in  some cases, to find that the 
entire property had passed; in  others, that there 
had been some different arrangement. Nobody 
denies that in  many instances the transfer of the 
indorsed b ill of lading passes the complete pro
perty, nor, indeed, that i t  is prim a fac ie  evidence 
of its  passing. But this does not prove that when 
the bargain is different the same effect follows, 
any more than because the property in a watch 
often passes on delivery, i t  follows that a watch 
cannot be pledged or mortgaged.

I t  has been argued before us that there is an 
implication of law derived from the custom of mer
chants, that by indorsement and transfer of a b ill of 
lading for an advance the absolute property in  the 
cargo vests in  the indorsee. In  support of this con
tention reference has been made to the language of 
the present Master of the Rolls in  the case of 
Glyn, M ills , and Go. v. East and West In d ia  Dock 
Company (ub i sup.). The language of Lord 
Bramwell in the same case is, on the other hand, 
in  favour of a different view. Lord Blackburn, 
in  the House of Lords, abstained from expressing 
an opinion as to which was the true nature of the 
transaction in  tha t particular instance; but even 
i f  the transaction in  Glyn, M ills, and Co.’s case had 
been held to amount to a mortgage, i t  would not 
follow that a different transaction did not amount 
to  a pledge only, and the decision would not, as 
i t  seems to me, have m ilitated against the p rin 
ciples I  have above explained. I t  was further 
contended by the appellant that the well-known 
judgment of Buller, J., in  the House of Lords, in  
the case of L ickbarrow  v. Mason (ub i sup.), lays i t  
down as law that by the indorsement and delivery 
of a b ill of lading the complete property of goods 
at sea passes, and that on the second tr ia l of the 
case a Guildhall ju ry  found that there was a 
custom of merchants to that effect. Both judg
ment and verdict must, as i t  seems to me, be read 
w ith  reference to the facts of the case itself. 
Freeman, the consignee of the cargo, had sent to 
the plaintiffs two bills of lading, together w ith the 
invoice of the goods, in  order that the goods 
m ight be taken possession of and sold by them 
on Freeman’s account, and the plaintiffs had 
accepted and paid bills of exchange to the value 
of 520Z. drawn upon them by Freeman against 
the goods. “  The tru th  of the case,”  says 
Buller, J., “ was that Freeman transferred the 
legal property of the goods to the plaintiffs, who 
were to sell them to pay themselves the 520Z. 
advanced in  bills out of the produce, and to be 
accountable to Freeman for the remainder, i f  
any.”  I t  was w ith reference to th is transaction— 
a transaction of which the very essence was that 
the property in  the goods was intended to pass, 
i f  the indorsement of the h ill of lading can 
properly be given th is effect—that Buller, J. 
discusses the question whether the property of 
goods at sea passes by the indorsement of the 
b ill of lading. W hat is the proposition of law 
that he lays down as clear ? “  That every autho
r ity  which can be adduced from the earliest 
period of time down to the present hour, agree 
that at law the property does pass as absolutely 
and as effectually as i f  the goods had been 
actually delivered into the hands of the con
signee.”  In  other words, property passes by an

indorsed b ill of lading when i t  would pass by the 
delivery of the goods themselves. And i t  was 
w ith  reference to the same transaction tha t the 
special verd ict was found as to the custom. The 
question of the effect of an agreement between 
the parties when no property, or only a qualified 
property, was intended to pass w ith  the b ill of 
lading did not arise, nor was i t  submitted to the 
jury. Gan i t  be inferred from a verdict so found 
that the ju ry  intended to establish a custom by 
which, on delivery and on indorsement of a 
b ill of lading as between the immediate parties, 
and apart from the rights of th ird  persons, the 
property in  one man’s goods passes to another 
against the w ill of both, unless there be some 
w ritten agreement to control the effect of the 
indorsement P I f  the borrower in  the present 
instance had verbally agreed w ith  the bank that 
the absolute property in the goods was not to 
pass, but a qualified property only, can i t  be 
said that any custom of merchants overrides 
such oral agreement P And i f  such is not the 
law, i t  necessarily would seem to follow tha t 
such a restrictive agreement can be implied from 
the nature of the transaction itself, as well as 
from express words. Read in  the ir widest sense, 
the words of the special verdict in  Lickbarrow  
v. Mason admittedly overstate the law, fo r the 
delivery to a servant or agent of a b ill o f lading 
w ith  the intention that he shall receive the cargo 
and hold i t  fo r his principal obviously passes no 
property. Some qualification must be read in to 
the terms of the special verdict, and the proper 
qualification seems to me to be what I  have said. 
I t  is not easy to see upon what principle there 
can be any marginal v irtue  in the symbolical 
delivery (through the indorsed b ill of lading) of 
goods afloat, beyond what there would be in  the 
delivery of goods ashore, when the question arises 
between the immediate parties to the agreement.

Shortly after the special verdict on the second 
tr ia l of Lickbarrow  v. Mason its  meaning was 
discussed in the Exchequer Chamber in  the case 
of H a ille  v. S m ith  (1 B. & P. 561). Eyre, C.J., in  
delivering the judgment of the court, intimates 
that the indorsement of a b ill of lading does not 
itself change the property as a bargain and sale 
would, but is evidence only of a change, and, as 
between the original parties, derives its  sole 
v irtue and efficacy from the agreement between 
the parties. This is substantially the same law 
as that expressed by Buller, J. in  Hibbert v. Garter 
(ubi sup.), and i t  is not immaterial, as Field, J. 
has pointed out, to notice that Hibbert v. Carter 
is a case cited w ith  approval by Buller, J. himself 
in  his subsequent judgment in  Lickbarrow  v. 
Mason. The mere fact that in  many cases before 
and after L ickbarrow  v. Mason the transfer of a 
b ill o f lading is spoken of as passing the property, 
that in others i t  is spoken o f as creating a pledge, 
as in  Meyerstein v. Barber (ub i sup.), and that in  
others i t  is spoken of as a mortgage, affords to 
my mind, therefore, no difficulty. A  man may 
sell, or he may mortgage, or he may pledge a b ill 
of lading by indorsing and delivering it. The 
question in each case, when the original parties 
only are concerned, is what was the bargain on 
the subject? In  the present instance accordingly 
we have to draw the inference as to the effect of 
the indorsement and delivery from the narrative 
of the particular transaction. The cargo shipped 
in  England was to be delivered at Poti in  the
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Black Sea. The owner borrowed an advance from 
the defendants, and as security deposited the b ill 
of lading, saying that he was shortly going oat 
to Poti to superintend the receipt and delivery 
of the cargo, and that the amount advanced would 
be repaid before he le ft England, and that he 
would call again and make arrangements about 
it .  W hat have we here except the simplest form 
of pledge, the deposit of goods as security fo r a 
debt, by which the r ig h t to the property vests in 
the pledgee so far as is necessary to seoure the 
debt, the general property remaining in the 
pledgor ? Delivery of possession is no doubt an 
essential element in  any pledge, but i t  is very old 
law that constructive or symbolical delivery of 
possession is sufficient when actual possession 
cannot be given. “  Goods at sea,”  says Story 
on Bailments, “  may be passed in  pledge by a 
transfer of the muniments of title , as by a transfer 
of a b ill of lading, or by a w ritten assignment 
thereof. So goods in  a warehouse may be pledged 
by symbolical delivery of the key, and a b ill of 
lading is only a key of the floating warehouse 
where the goods are ly ing.”  The counsel fo r the 
appellant argued tha t i f  a pledge only was 
intended, no indorsement of the b ill of lading 
was needed. This surely is a misapprehension. 
The pledgee of goods is entitled to sell them 
upon default, and w ithout the indorsement of 
the b ill of lading the common law powers of the 
pledgee would be incomplete. I t  seems to me 
that the language of Lord Bramwell in Glyn, 
M ills , and Go’s case, cited at length by Field, 
J. in  the court below, applies m utatis mutandis 
to  th is case. I  feel great diffidence in dissenting 
from the view of so considerable an authority 
on the mercantile law as that of the present 
Master of the Bolls and Baggallay, L .J . ; 
but, except for the ir contrary opinion, I  should 
have myself thought tha t there had been in  the 
present case, as between the original parties, a 
pledge and nothing more.

I t  remains to he considered whether the pledge 
of an indorsed b ill of lading is such a passing 
of “ the property”  as is contemplated by the 
Bdls of Lading A c t (18 & 19 V in t. c. 111). I  
may pause fo r a moment to observe that i t  
was clearly the opinion of those who framed 
that statute that the property in goods need 
not pass by the indorsement of the b ill of 
lading, and that the fram ing of the preamble and 
section of that Act shows that the language of 
the special verdict in  Lickbarrow  v. Mason is not 
to  be read w ithout some qualification. But 
passing from this, I  th ink  the wording of the 
A ct shows that the provision which we have to 
construe does not apply to the case of a pledge. 
[SeeFo® v. M ott (30 L . J. 259, Ex.), per Martin, B., 
as explained in The Freedom (ub i sup.). 1 “ A ”  
property passes no doubt by a pledge, but not 
“  the ”  property, which s till remains in the pledgor. 
Was i t  intended that a banker who only acquired 
such a lim ited and special legal interest in  a b ill 
of lading as was necessary to secure his advance 
should be sued for fre ight ? The present is the 
firs t case, as far as I  know, in  which i t  has ever 
been suggested that he could. And I  cannot help 
th ink ing  that the many hills of lading pledged 
daily in the c ity  of London for advances are not 
taken by bankers under any such idea. I  believe 
that the true view of the law as to this matter 
also is that expressed by Lord Bramwell in  the
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case of Glyn, M ills  and Go., viz., that a mere 
pledgee cannot be sued for fre ight under the Act. 
He has not got “ th e ”  property; he has “ a ”  
property only. For these reasons, I  agree w ith  
the judgment of Field, J., whose careful and 
elaborate reasonings leave nothing really to be 
added, and to which I  should have added nothing 
had i t  not been that I  am unfortunately dissen
tient from the opinion of the Master of the Bolls 
and Baggallay, L.J. In  m y opinion, this appeal 
should be dismissed w ith  costs (a).

Appeal allowed.

Solicitors fo r the p la intiff, Lawless and Go.
Solicitors for the defendants, Hare  and Go.

Ju ly  24 and  25,1884.
(Before B rett, M .B , B owen and F ry, L.JJ., 

assisted by N autical A ssessors.)
T he D unelm . (5)

ON APPEAL FROM BUTT, J.

Collision  — L ig h ts— Steam traw ler — Look-out— 
Regulations fo r  Preventing Collisions a t Sea 
1863, art. 9— Regulations fo r  Preventing Col
lisions at Sea 1880, art. 10.

A  steam traw le r w ith  her nets down and attached 
thereto is “  stationary  ”  w ith in  the meaning of 
art. 9 o f the Regulations f o r  Preventing Collisions 
at Sea 1863, although she has way on her through 
the water, provided such way is not more than is 
necessary to keep her under command, and in  
such circumstances she is bound on ly to carry  
the white ligh t required by tha t a rtic le ; but, i f  
she exceeds that speed, she is bound by a rt. 3 o f  
the Regulations f o r  Preventing Collisions at Sea 
to carry the lights o f a steamship under way.

A  steam traw ler, w h ils t fish ing, was on ly ca rry ing  
a white ligh t when she ought to have been ca rry 
ing the' lights o f a steamship under way. A  
steamship having a bad look-out, but w ith  an  
officer on deck and in  charge, was approaching 
the traw ler, but d id  not see her u n t il w ith in  a  
distance o f fro m  a quarter to h a lf  a m ile, and 
then did  not alter her course u n t i l  too late to 
avoid a collision.

Held, that', as the officer in  charge m ight have acted 
sooner i f  lie had seen a side light, and that, as i t  
was not proved that the absence o f the side lights  
could not by any possibility have contributed to 
the collision, the steam traw ler was to blame fo r  

 ̂ a breach o f the regulations.
The judgm ent o f the court below having been con

firm ed, but f o r  reasons other than those given by 
the judge below, and the Court o f Appeal d iffe r
ing fro m  those reasons, ordered each party  to pay 
his own costs.

T his was an appeal from a judgment of Butt, J. 
in  a damage action in  rem  to recover compensa
tion for damage sustained by the paddle-wheel 
steam trawler Achievement, of th irty -s ix  tons net, 
in  a collision between that vessel and the screw

(a) The following- American decisions, although not 
directly in point, contain somo valuable remarks as to the 
effeot of an indorsement of a b ill of lading : De Wolf v. 
Gardner, 12Cush. 19; Emery's Sony. Irv ing National 
Bank, 25 Ohio St. 360; Hathaway v. Haines, 121 
Mas. 311.—Ed .

(t) Reported by J. p . A spinall and F. W. Raikes, Esqrs., 
Bamsters-nt-Law.
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steamship Dunelm, of 826 tons gross, at about 
11.30 p.m. on March 25,1884, in the N orth Sea, 
about seven miles east of Seaham Harbour. The 
defendants counter-claimed.

A t the time of collision the wind was easterly, 
a lig h t breeze, the weather fine and clear, and the 
tide about half flood of the force of two knots.

The Achievement, which was on a fishing 
voyage, had her traw ling gear on the ground, and 
according to her evidence was dragging i t  w ith  
the tide over the ground at about four and a half 
knots an hour. She was exhibiting a white lig h t 
in  a globular lamp at her masthead, and was 
heading about south.

The Dunelm , which was on a voyage from 
Eochester to  Sunderland, was heading N.W . by 
N . a N., and making about eight knots, when 
those on board her observed the white lig h t of 
the Achievement about half a point on the star
board bow, and from about a quarter to  half a 
m ile distant. The white lig h t was watched, and 
after a short time was made out to be crossing 
the bows of the Dunelm  from starboard to port, 
and the helm of the Dunelm  was put hard-a-port, 
but although the engines were immediately after
wards stopped and reversed, the vessels came 
into collision, the port side of the Achievement 
s trik ing  the stem of the Dunelm.

According to the evidence of two of the crew 
of the Dunelm, called on behalf of the plaintiffs, 
there was no look-out on board the Dunelm. I t  
however appeared tha t the officer in  charge of 
the Dunelm  was on the bridge. D uring the course 
of the hearing i t  was admitted that the Dunelm  
was to blame.

The Eegulations fo r Preventing Collisions at 
Sea and the Order in Council upon which the 
argument turned are as fo llow s:

Regulations for Preventing Collisions at Sea 
1863, art. 9:

F is h iD g  vessels and open boats when at anchor, or 
attached to their nets and stationery, shall exhibit a 
bright white light.

Regulations fo r Preventing Collisions at Sea 
1880, art. 10, deals w ith  the lights to be carried 
by open fishing boats, and other open boats, and 
by fishing vessels, and is divided into paragraphs 
a, b, c, d, e ,f ,  and g.

(<t) A trawler at work shall carry on one of her masts 
two lights in a vertical line over the other, not less 
than three feet apart, the upper ligh t red, and the lower 
green, and shall also either oarry the side lights required 
for other vessels, or i f  the side lights cannot be carried, 
have ready at hand the coloured lights as provided in 
article 7, or a lantern with a red and green glass as 
described in paragraph (a) of this article.

Order in  Council dated March 24,1880 :
Whereas by the Merohant Shipping Act Amendment 

Act 1862 . . . Now, therefore, Her Majesty by
virtue of the powers vested in her by the said recited 
Act, and by and with the advice of her Privy Council, is 
pleased to direct that the operation of the said recited 
article, numbered 10 of the new regulations (the regu
lations of 1880) contained in the first sohedule of the 
said Order in Council of the 14th day of August 1879, 
shall be suspended until the 1st day of September 1881, and 
that in lieu thereof and in substitution therefor, the 
said recited article numbered 9 of the regulations 
appended to the said Order in Council of the 9th day of 
January 1863 shall oontinue and remain in force until 
the 1st day of September 1881.

By a succession of Orders in  Council art. 9 of 
the Regulations for Preventing Collisions at Sea 

V ol. V ., N.S.

1863 had been continued in  force, and was in  
force at the time of the collision.

J u ly  2.—The action came on fo r hearing before 
Butt, J., assisted by T rin ity  Masters.

Dr. P hillim ore  (w ith him B uckn ill) for the plain
tiffs, the owners of the Achievement.—The one 
white lig h t carried by the traw ler was in accord
ance w ith  the Regulations for Preventing Col
lisions at Sea. By Order in  Council, the lights 
prescribed by art. 10 of the regulations of 1880 
were suspended, and in  the ir place was substituted 
the one white lig h t required by art. 9 of the 
regulations of 1863. Even assuming the traw ler 
not to  have been stationary in fact, she was 
stationary w ith in the meaning of the word as used 
in the article, and she has therefore complied w ith  
the regulations :

The Edith, L. Rep. I r .  10 Eq. 345;
The Robert and Ann v. The Lloyds, H o lt’s Rule of the 

Road, p. 57;
The Englishman, 3 Asp. Mar Law Cas. 506 ; 37 

L. T. Rep. N. S. 412; 3 P. Div. 18.
Assuming there to have been a breach of the 
regulations by the Achievement, and assuming i t  
to have been her duty to carry side lights, i t  can
not be said that this breach could by any possi
b ility  have contributed to the collision. I t  has 
been proved that not only was there a bad look
out on the Dunelm, but tha t there was no look
out. I f  so, the question of lights on the trawler 
becomes immaterial, and the ir absence or presence 
could in  no way conduce to the collision :

The Fanny M. Carvill, 2 Asp. Mar. Law Cas. 478,566; 
32 L. T. Rep. N. S. 129, 646; L. Rep. 4 A & E. 
417;

The Englishman (ubi S l ip . ) .

H a ll,  Q.C. and W. B . Kennedy for the defen
dants.—The Order in  Council of the 24th March 
1880 suspends art. 10 of the regulations of 1880, 
but only substitutes art. 9 of the regulations of 
1863 in cases covered by the terms of that article. 
Thus art. 9 provides that fishing vessels when 
attached to the ir nets and stationary shall carry 
the one b righ t ligh t. B u t the Achievement was 
not stationary. She admittedly was making some 
two and a half knots through the water, and should 
therefore have exhibited side lights. She, there
fore, has infringed the regulations, and in  such a 
way tha t may possibly have conduced to the 
collision. For, assuming there to have been a 
bad look-out on the steamer, yet there was an 
officer on the bridge, and had the side lights been 
exhibited, i t  is impossible to say that he m ight 
not have seen them.

B utt, J.—This is a case in which a point o f 
some nicety has arisen on the interpretation of 
one or more of the Regulations for Preventing 
Collisions at Sea. I  have come to the conclusion, 
acting on the advice of the Elder Brethren of the 
T r in ity  House, that both these vessels must be held 
to blame. That the Bteameris to blame there can be 
no doubt, and indeed M r H a ll has conceded i t  to 
be so. 1 would therefore only advert to the fact 
that, though the steam traw ler had a good white 
lig h t exhibited, which ought to have been visible 
at two or three miles, i t  was never seen by those 
on board the steamer un til, according to th e ir 
own statement, they were w ith in  a distance of 
from a quarter to half a mile, and tha t even then 
they do nothing, although they are in  doubt as 
to the meaning of the white ligh t, whereas I  th in k

X
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they ought certainly to have stopped and reversed 
the ir engines. Had they done so they never would 
have sunk this vessel, the Achievement. That 
settles the matter as to the steamer.

How w ith  regard to the steam trawler, the 
question as to the application of the Regula
tions fo r Preventing Collisions at Sea arises. 
She was carrying a good globular lig h t at 
the masthead, according to the evidence some 
30 feet above the deck. She was heading about 
south, w ith  her traw l down, and was making, 
by her own admission, about two and a half 
knots through the water, and about four and 
a ha lf over the ground. I  am advised by 
the T rin ity  Masters that trawlers prefer to go 
at even a greater rate of speed over the ground, 
and tha t as a fact they must have some good 
headway on them. However, taking the speed to 
have been two and a half knots through the 
water, what follows ? In  the year 1880 the 
Regulations for Preventing Collisions at Sea, 
which w ith some exceptions are now in  force, 
were promulgated, and had art. 10 of those 
regulations not been suspended by Order in  
Council, there would have been no d ifficu lty in 
determining this case, had i t  ever arisen, which I  
very much doubt i f  tha t article had remained in  
force. Now art. 10, sub-sect, (d) of the Regu
lations provided that “  A  trawler at work shall 
carry on one of her masts two lights in  a vertical 
line one over the other not less than three feet 
apart, the upper lig h t red and the lower green, 
and shall also either carry the side lights required 
for other vessels, or i f  the side lights cannot be 
carried, have ready at hand the coloured lights, 
as provided in  art. 7, or a lantern w ith  a red 
and green glass, as described in  paragraph (a) of 
th is article.”  By a series of Orders in  Council 
tha t article has been suspended, and remains so 
suspended up to the present time. The firs t of 
these Orders in  Council, dated the 24th March 
1880, I  w ill advert to immediately. I t  is 
agreed by the counsel on both sides that 
there are subsequent Orders in  Council in  
the same terms as the first, and therefore 
I  w ill confine myself to dealing w ith  the first. 
By i t  the operation of art. 10 of the present 
Regulations for Preventing Collisions was sus
pended, and in  lieu thereof, and in substitution 
therefor, the 9th article of the Regulations for 
Preventing Collisions at Sea 1863 was to continue 
and remain in  force fo r a certain period. Now, then, 
what is the effect of that Order in  Council P Dr. 
Phillimore, on behalf of the plaintiffs, the owners 
o f the steam trawler, has contended that i t  sub
stituted fo r the lights provided by sub-section (d) 
of art. 10 o f the new regulations the one 
b righ t lig h t mentioned in  art. 9 of the old 
regulations, which brigh t ligh t was undoubtedly 
carrried by the Achievement. Certainly, that 
is an argument which is deserving of very serious 
consideration, and to which I  have given a ll the 
weight I  th ink  I  ought to give, though I  have not 
allowed that argument to prevail w ith  me. The 
conclusion to which I  have come is, that the Order 
in  Council does not substitute the one b righ t 
lig h t mentioned in art. 9 of the old regulations 
fo r the lights prescribed by sub-sect, (d), art. 
10, of the new regulations. The view I  take of 
the matter is th is : I  th in k  the proper view of the 
Order in  Council is, that art. 9 of the old regu
lations is, by the Order in  Council, substituted

for art. 10 of the new regulations in  so far, and 
in  so far only, as art. 9 applies to any particular 
case, and that where art. 9 cannot be applied, 
art. 10 is suspended, and nothing is substituted 
for it .  I f  that is the r ig h t view of the matter, 
then I  th ink  that in  th is case art. 3 of the new 
regulations comes into operation. Is th is trawler 
to blame fo r not carrying side lights ? I  th in k  i t  
is impossible to say that she was stationary. She 
was not stationary as a matter of fact, and in  my 
opinion not stationary w ith in  the meaning of the 
word as used in  the regulations. She had four and 
a half knots on her over the ground, and, what is 
more important, two and a half knots through the 
water. The Elder Brethren, whose opinion I  have 
taken on this point, th in k  she cannot be considered 
as stationary. B u t further, when one looks at the 
second paragraph of art. 9 of the old regula
tions, i t  appears to me to apply, and to have been 
intended to apply, only to vessels which are prac
tica lly stationary. The lig h t required is the 
lig h t prescribed fo r vessels at anchor, and I  th ink  
the artiole is only applicable to vessels at anchor, 
or, at the utmost, to vessels d rifting  w ithout way 
through the water. I f  that be the r ig h t con
struction, what follows ? I t  follows that the 
Achievement was not carrying the proper lights. 
Whether that conduced to the collision is a 
matter which I  have not to determine. The 
question is, m ight not the absence of the side 
lights have contributed to the collision P Now, 
what are the facts P I  have already said that 
there was a bad look-out on board the steamer. 
There was, however, an officer on the bridge, but 
he also was keeping a bad look-out, because he 
did not see the Achievement's lig h t u n til a dis
tance of from a quarter to half a mile. I f  the 
traw ler had been carrying the side lights, which 
I  have held she ought to have carried, that officer 
would, in  a ll probability, having regard to the 
relative position of these two vessels, have seen 
the red lig h t as soon as he saw the white ligh t. 
Seeing a red ligh t in  such a position, ordinarily 
an officer would at once give the order to port, 
which, in  this case, is not done t i l l  later. He does 
not then do that, but waits un til he can make out 
the meaning of the single white ligh t. I t  is 
therefore probable that, had he seen a red ligh t, 
he would have ported earlier and in  sufficient 
time to have avoided a collision. In  oonclusion, 
i t  appears to me that, having regard to all the 
circumstances of th is case, not only is i t  possible, 
but probable, that this collision m ight have been 
avoided i f  a red lig h t had been visible, and I  
therefore hold both these vessels to blame.

Prom this judgment the plaintiffs appealed.
D r. P h illim ore  (w ith him  B uckn ill), fo r the 

plaintiffs, in  support of the appeal.—Under the 
circumstances of th is case the Achievement was 
bound by the provisions of art. 9 of the Regula
tions fo r Preventing Collisions at Sea 1863. She 
acted in  accordance w ith that article by exhibit
ing a white light, and therefore should not be held 
to blame fo r this collision. If ,  however, art. 9 
does not cover the case of a trawler, then she is 
bound by the common law only to exhibit such 
a lig h t as shall warn other vessels in sufficient 
time of her presence. I f  so, the white lig h t 
carried would answer that purpose. I t  is, however, 
submitted that art. 9 does cover trawlers,



M A R IT IM E  LA W  CASES. 307

Ct. of A pp.] T he D unelm . [C t . of A p p .

because i t  is unreasonable to suppose that tbe 
Legislature, when specifically enacting w ith regard 
to fishing vessels, should have so enacted as to 
exclude traw ling, one of the principal modes of 
fishing, from the operation of the article. I t  is 
submitted that art. 9 is to be construed by 
reference to art. 10 of the Regulations for 
Preventing Collisions at Sea 1880 :

Attorney-General v. Lamplough, 38 L. T. Rep. N. S. 
87; L. Rep. 3 Ex. Div. 227.

A rt. 10 tin terms deals w ith  “ a traw ler at 
work,”  when therefore art. 9 was substituted 
fo r art. 10, i t  is to be assumed tha t art. 9 
was meant to cover the case of a traw ler at work. 
According to art. 9 fishing vessels when 
“  attached to their nets and stationary ”  are to 
carry a bright light. Inasmuch as a traw ler 
cannot work w ithout some way on her, the word 
“ stationary”  should be construed to mean sta
tionary so far as is consistent w ith  carrying on 
the work of trawling. I t  is a matter of common 
knowledge that trawlers, when fishing, go w ith 
the tide. I t  is therefore necessary that trawlers 
should have way over the ground. I t  is also 
obvious that trawlers, incumbered w ith  the ir 
nets, must be under some command, and in  order 
to be so i t  is necessary that they should have 
some way through the water, in  order to give 
themselves steerage way and otherwise to enable 
them to manoeuvre. Having regard to the fact 
that th is  must have been w ith in  the knowledge of 
those who framed th is article, i t  is to be presumed 
that in  using the word “  stationary ”  they could 
not have meant a total absence of motion, the 
effect of which would be to prevent traw l fishing 
altogether. According to D r. Lushington and 
the Ir ish  Court of Appeal the word is to be 
defined as meaning such way through the water 
as w ill give the traw ler steerage way :

The Robert and Ann v. The Lloyds, Holt’s Rule of 
the Road, p. 57 (a) ;

The Edith, L. Rep. Ir .  10 Eq. 345.

(a) This was a case tried by Dr. LuBhington in which 
it  was necessary for the court to consider the meaning of 
the word “  stationary ”  as used in art. 9 of the Regula
tions for Preventing Collisions at Sea 1863, although 
ultimately the decision was based on other grounds. 
The observations of the learned judge on this subject are 
contained in his address to the Elder Brethren and are 
as follows : These are the pressing words, * * attached to 
their nets and stationary shall exhibit a bright white 
ligh t.’ The argument of Her Majesty’s Advooate 
upon this is somewhat to this effect: ‘ This is not a 
case where you ought to have carried a white light at 
all, but i t  is a case in which you ought to have carried 
coloured lights ; and if  i t  is a case in which you ought to 
have carried coloured lights, you did not do it ,  and are 
therefore to blame.’ But I  should wish to bring to your 
very particular consideration the meaning of these words,
* attached to their nets and stationary. ’ Do you con
sider, inordinary circumstances, a fishing vessel, having 
the trawl attached to it ,  generally speaking is in a state of 
locomotion or stationary ? And i f  you should be of 
opinion that when a vessel is simply dredging, or scarcely 
in motion, or only that degree of motion which is indis
pensably necessary to fishing, are you of opinion that the 
circumstances of this case are different ? 1 should observe 
to yon that the circumstances of this case require con
sideration, and they were very properly brought to your 
attention by Her Majesty’s Advocate, for he said, and 
tru ly  said, that in the petition i t  was stated that the 
smack was dragging her trawl gear and going through 
the water at the rate of about one knot per hour, under 
mainsail, foresail and jib , and that she had at that time 
the tide running in the direction mentioned. A  very 
mportant question is, first, whether you are of opinion 
hat she was stationary within the meaning of this

I f  so, i t  is submitted that two knots does not 
exceed this lim it. I t  is also submitted that the 
fishing vessels referred to in  art. 9 belong to 
three distinct categories, viz., vessels at anchor, 
vessels attached to the ir nets, and vessels 
stationary. I f  so, the Achievement being un
doubtedly attached to her nets, i t  becomes unne
cessary to consider whether she was also stationary, 
and there has therefore been a proper compliance 
w ith the article. Even assuming there to have 
been a breach of the regulations, i t  could not 
possibly have conduced to the collision, seeing that 
i t  has been proved tha t there was a bad look-out 
on board the steamer.

H a ll,  Q.C. and W. R. Kennedy, for the respon
dents, contra.—H aving regard to the fact that 
art. 9 prescribes a white lig h t for vessels 
attached to the ir nets and stationary, and that 
vessels at anchor are directed to carry a white 
light, i t  is to be assumed that vessels when 
“  stationary”  are meant to be in  much the same 
position as vessels at anchor. A  vessel when 
attached to her nets and stationary would both 
bfe incumbered w ith  her nets, and also out of 
command, hence she is to carry tha t lig h t which 
w ill indicate to other vessels tha t she is to be 
looked upon as equivalent to a vessel at anchor, 
and incapable of manoeuvring to keep out of the ir 
way. I t  is therefore submitted tha t stationary 
means, i f  not absence of motion over the ground, 
nothing more than motion w ith  the tide. To give 
i t  any wider definition, is to do violence to its 
meaning. Even assuming i t  to cover some sligh t 
way through the water, the two knots in  the 
present case are excessive. The argument tha t 
art. 9 covers three distinct conditions of fishing 
vessels is negatived by the language of the 
article, the firs t conjunction being “ or,”  and the 
second “ and,”  which shows tha t the words 
“  attached to the ir nets and stationary ”  are to be 
read together. W ith  regard to the breach of the 
regulations not possibly conducing to the collision, 
i t  is submitted that i t  is not sufficient to prove 
merely that there was a bad look-out.

B rett, M .R .— In  this case there was a collision 
between the steamer Dunelm  and the steam 
trawler Achievement, and i t  is exceedingly clear, 
and is not otherwise contested, that the steamer 
was in  the wrong. The only question is, whether 
the Achievement was also to blame. A t  the time 
of the collision th is steam traw ler was in the act 
of fishing w ith  her traw l net, and had her traw l 
net down, and being in  that position she had a 
globular white lig h t on her mast, and she had not 
any red or green side lights. The firs t question 
is, whether, being in  that state as to her lights, 
she committed a breach of any rule tha t was 
imperative upon her. Another question is, under 
what rule, i f  any, would she be P This collision
section ; and secondly, i f  yon should be of opinion that 
the objection raised by Her Majesty’s Advocate is well 
founded, then whether i t  was the occasion of the collision 
or not.’ ’ I t  is to be noticed that one of the two ques
tions le ft by Dr. Lushington to the Trin ity Masters is 
whether in  their opinion the smack was stationary within 
the meaning of this section. The result of this would 
appear to be that he le ft to the T rin ity  Masters what 
was really a question of law for the court. I t  would be 
for the court to interpret the meaning of “  stationary,”  
and then to ask the Trin ity Masters, as the Court of 
Appeal in the above case have done, was the trawler 
exceeding or not the speed sanctioned by the court’s 
definition of stationary.—Ed
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took place after the Order in  Council promul
gating the regulations of 1880, in  which regula
tions when originally published, there was an 
art. 10 which dealt w ith  trawlers. B ut by a 
subsequent Order in  Council this art. 10 was 
suspended, and art. 9 of the regulations of 
1863 was substituted in lieu of art. 10. Hence 
D r. Phillimore argued that we ought to construe 
art. 9 by what was in art. 10. That is con
trary, to my mind to the proper rules of construc
tion. We have to construe art. 9 as i f  we had 
to construe i t  the day after i t  was enacted. 
W hat I  mean is this, that we are to take out of 
the regulations art. 10, and read into it, as if  
i t  were there, the old art. 9. Therefore, the 
code of regulations under which this vessel was 
at the time of the collision, was the Order in 
Council promulgating the regulations of 1880, as 
i f  that Order in  Council had been published w ith 
all the articles in  i t  except art. 10, art. 9 being 
in  its place. That being so, was this steam 
traw ler w ith in  art. 9 P I  mean, is she the sort of 
vessel that could be w ith in art. 9? There is 
also the question whether, under the circum
stances, she ought to have acted under art. 9 
or under art. 3, which latter article would be 
applicable to her as a steamer under way. Prior 
to the Order in  Council substituting art. 9 for 
art. 10 fishing of different kinds was well 
known. There was fishing w ith d r if t  nets, fish
ing without nets at all, and fishing w ith  trawls. 
The vessels w ith d rift nets, traw l nets, &c., were 
a ll vessels attached to their nets. Now we 
must assume that those who had to legislate on 
this matter, knew the way in  which the fishing 
trade was carried on. They knew, therefore, that 
these vessels fished w ith the ir nets attached to 
them, and so when they use the words “  attached 
to their nets”  i t  seems to me obvious that they 
meant to include vessels attached to traw ling nets 
ju s t as much as to any other nets. They make no 
distinction between the nets. Therefore I  th ink 
i t  perfectly clear that trawlers, which at the date 
of the Order in Council were principally sailing 
vessels, were meant to come w ith in the rule.

But i t  is not under a ll circumstances that a fish
ing vessel ¡sallowed to carry the ligh t prescribed 
by that rule. A  fishing vessel can only carry the 
white ligh t when at anchor or attached to her 
nets and stationary. I f  she is not under those 
particular circumstances, she is an ordinary sea
going vessel, and, i f  under way, she must carry 
the red and green side lights ; and, i f  at anchor, 
the prescribed white light. W ith  regard to a 
steamer, which was the case here, there is nothing 
in  art. 9 to exclude her if  she is a fishing vessel 
and is attached to her nets and stationary. I f  
she was w ith in  that category, then she must show 
the white lig h t required by that article, there
fore the matter is reduced to th is : Was this 
steam trawler, at the time when the collision 
took place, a vessel w ith in  the lim its of art. 9, so 
that i t  was her duty to show a white ligh t, or was 
she outside that article P I f  she was not w ith in  
the article, i t  follows, as a matter of course, that 
she was a steamer under way, and ought to have 
carried the red and green and masthead lights. 
Therefore, in  this particular case, the question is, 
whether the traw ler was a steamer under way, or 
whether she was a fishing vessel attached to her 
nets and stationary. That leads me to the con
struction of art. 9. I t  certainly is a difficu lt one

to construe. M y view of an A ct of Parliament 
—and these regulations are equivalent to an Act 
of Parliament— which is applicable to a large trade 
or business is, that i t  is to be construed, i f  possible, 
not according to the strictest and nicest rules of 
interpretation, but that i t  is to be construed in a 
reasonable way w ith regard to the trade or busi
ness w ith which the Act is dealing. I t  seems to 
me impossible to suppose, and it  would be wrong 
to assert, that those who have to legislate w ith 
regard to a large trade or business, should be sup
posed to have so legislated as to prevent that 
trade or business from being carried on, unless 
one is forced to come to such a conclusion by the 
language used; and then that could only be by 
the most extraordinary inadvertence of those who 
legislate. W ith regard to this article, i t  is first 
of a ll enacted as to fishing vessels at anchor— 
that is, when they are not fishing—that they 
are to carry a white light. Then there is an 
enactment as to fishing vessels “  attached to their 
nets and stationary,”  so that “  stationary”  is not 
equivalent to being at anchor. For a vessel to be 
“  at anchor,”  i t  is not necessary that there should 
be an anchor down. For instance, a vessel made 
fast to moorings has no anchor down, and yet 
nobody would say that she was not at anchor. 
So again w ith fishing boats which are brought up 
by dropping overboard an exceedingly heavy 
piece of stone. They are “  at anchor,”  though 
not attached to an anchor. Therefore the differ
ence between being at anchor and attached 
to the ir nets and stationary means that they 
are not exactly in  the same Btate. To my 
mind the words “  attached to their nets and 
stationary ”  are meant to be applicable at a time 
when the vessels are fish ing ; because, as every 
one knows, vessels when fishing are attached to 
their nets. They are not then under way ; that is, 
they do not enjoy the same liberty  of movement 
as they would when under way. They are then 
much more like a vessel at anchor than like a 
vessel under way. They have not the same com
mand over themselves. Should i t  become neces
sary for them to go forward they could not easily 
do so on account of the weight of their nets, 
especially so in the case of trawlers. Assuming 
them to be steamers, i f  they backed, they would 
back into their own nets, and their screw or 
paddles would become hopelessly entangled in 
them. Therefore they are in an extremely help
less state. So if  a sailing vessel wore round to 
avoid some obstruction she would be into her own 
nets. I f  she tacked considerably she would also 
do damage. Therefore these vessels when attached 
to their nets are much more like vessels at anchor 
than they are like vessels under way, and i t  was 
for that reason, no doubt, that provisions were 
enacted w ith regard to them whilst they were 
fishing, which would distinguish them from 
vessels under way. Again, w ith regard to vessels 
approaching them, i f  they, while thus crippled, 
were to carry the same lights that a vessel does 
when she is under way and in fu ll command of 
herself, they would mislead other vessels, which 
would suppose that the fishing vessel was under 
way and would act accordingly. I f  another vessel 
wanted to go astern of a fishing vessel she would 
have a righ t to steer on the assumption that the 
fishing vossel was going forward. But the fishing 
vessel would be practically stationary, and hence 
the other vessel would go a great deal too close to
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her and would probably cut her nets. There are 
positions in which a fishing vessel, i f  she is w ith in  
the ru le fo r vessels under way, would be bound to 
give way to other vessels, although in  her crippled 
state she could not do what the rule stated ought 
to be done. That to my mind shows that this 
article was meant to apply to fishing vessels when 
fishing. W hat then is the meaning of the word 
“  stationary P ”  I t  has been argued that i t  must 
mean mathematically stationary. I t  seems to me 
tha t that cannot be so in a tideway unless the 
vessel is anchored. A  vessel must go w ith  the 
tide unless she is so managed that w ith her 
head turned to tide she exactly counteracts the 
tide—a th ing almost impossible to do for five 
consecutive minutes. Therefore tha t cannot be 
the meaning. Then i t  was suggested tha t it  
means that the vessel must not have any way 
through the water. But i t  is to ld us by our 
assessors that the mode of fishing in  the case of 
d r if t  nets and trawlers is for the vessels to go 
w ith  the tide and not against it. I f  that be true, 
and the vessel has no way through the water, she 
cannot steer at all. There may be no harm in  a 
vessel not having command of herself in  a per
fectly calm sea, but assume there is some sea on, 
and vessels do fish in what is not exactly a calm 
sea, she would, under those circumstances, be in 
manifest danger. How is a vessel then to fish P 
She cannot be aimlessly wandering about from 
one side to the other, into her nets and then out 
of them, and all the time w ith  no command over 
herself. I t  makes the th ing impracticable. I f  i t  
was meant that she was to have no way through 
the water, the Legislature m ight just as well have 
said at once that she must not fish at all. What, 
then, is the use of the white lig h t i f  by the 
hypothesis the vessel cannot fish at all P There
fore i t  seems to me clear that the word “  sta
tionary ”  cannot mean mathematically stationary, 
that is, going by the land and not by the tide ; 
neither can i t  mean that the vessel is to have no 
way on her through the water. I  agree that i t  is 
a strong word, and the Legislature must have 
meant to hold the case very strongly indeed. I f  
a vessel is more in  the condition of being a vessel 
under way than at anchor, then she would mislead 
other vessels i f  she showed a ligh t which is 
intended to show that she is a vessel at anchor. 
The result, therefore, is, that we must so construe 
th is word “ stationary”  as to mean that the 
vessel is not in  fact stationary, though at the 
same time I  th ink that we are bound to give the 
fullest effect to so strong a word as “  stationary.”  
I t  must mean that the vessel is to have some way 
through the water. How far can one go so as to 
make traw ling practicable in allowing the vessel 
to  have way through the water, and yet at the 
« m e  tim e give the fullest possible effect to the 
word “  stationary ? ”  Upon the best consideration 
that we can give to it, I  th in k  what we must say 
is this, that she must not be going faster than 
Is  necessary to keep herself under command 
while attached to her nets. I t  w ill follow 
from that, that i t  w ill not be sufficient for 
fishermen to say, “ We were only going so fast as to 
enable us to fish w ith  the best advantage and 
effect,”  because i t  may be that a fishing vessel 
may desire to go faster than I  have fixed as the 
lim it, fo r the purpose of coming to the fish faster 
and so catching more fish in a given time. Trawl 
fishing is usually slow because the net íb  on the

ground, and i f  the vessel goes too fast.the net would 
get torn. B u t suppose the weather to be such 
that a vessel cannot fish w ithout going faster than 
is necessary to keep her under command. I t  is 
very possible that there may be weather which is 
so strong that i f  vessels fish they must go faster 
than is necessary to keep them under way. ih a t 
would be more so in the case of a sailing vessel 
than in the case of a steamer; but i f  i t  is so, they 
must, according to what I  have laid down, neither 
fish at all, or i f  they do, they must in  the case of 
a sailing vessel show the red and green lights, and 
in  the case of a steamer show the red, green, and 
masthead lights. Whether in  any particular case 
a vessel is going faster than is necessary to keep 
herself under command is a matter of evidence 
and almost invariably a question for the assessors, 
although i t  is perfectly clear that i f  a trawler was 
going nine knots through the water we would not 
want the assessors to te ll us that tha t was exces-

The evidence in this case I  take to be, that 
the trawler w ith her traw l on the ground was 
going at two knots an hour through the water, 
which w ith  the two-knot tide would give her tour 
knots over the ground. The test, to my mind, 18 
not the speed over the ground, but through the 
water, and in  this case the traw ler’s speed through 
the water was two knots. W e  h a v e  therefore asked 
our assessors this question: “ Was the Achieve
ment, assuming she was going two knots an hour 
through the water, going faster than was neces
sary to enable her to keep herself under command 
whilst attached to her nets P ”  They say that she 
was. She therefore was not w ith in  art. 9, and 
was w ith in  art. 3. Instead, therefore, of having 
only a white ligh t, she ought under the circum
stances to have carried the red, green, and mast
head lights. Hence she is to blame, unless another 
proposition which was put forward can be main
tained, which was, that although she had infringed 
the regulations, yet, under the circumstances, i t  
was not possible that the infringement could 
have conduced to the accident. I t  is sufficient 
fo r me to say that in this case i t  is impossible to 
accept such an argument, because the officer in  
command of the steamer, only seeing the trawler s 
white light, would be induced to act differently 
from what he would have done had the traw ler 
carried the lights which would have shown that 
she was a steamer under way, and if  the absence 
of those lights m ight have induced the officer to 
act differently, then the infringement of the regu
lations cannot be excused. This is not like the 
case to which the proposition was referred when 
i t  was enunciated, namely, that where one vessel 
was on the starboard side of the other, and that 
other vessel has got a green lig h t but not a red 
ligh t, i t  is useless to charge her w ith  a breach of 
the rules for not exhibiting a red light, because, i f  
she had had twenty lights on the port side, no one 
on the approaching vessel could have seen them, 
and therefore its absence could make no difference. 
B ut th is is not anything like that case. The 
s tr ic t interpretation that we have had to put 
upon this rule w ill make i t  very difficult for 
trawlers, at any given moment, to know what 
they are to do, because, i f  they are w ith in art. 9, 
they do wrong to carry the red and green lights, 
and i f  they are outside art. 9, then they do 
wrong in  carrying the white lig h t only. There
fore persons in charge of trawlers w ill have to do
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what sailors often have to do, they w ill have to 
solve a most d ifficu lt problem, and be always ask
ing  themselves : “  Am  I  going faster than 1 ought 
w ith only a white lig h t?  I f  so, I  must put up 
my red and green lights. I f  I  am not, I  must 
put up the single white ligh t and immediately 
take down the side lights.”  That is the difficulty, 
hut i t  is one which we cannot help. We have 
tried  to define as fa irly  as possible the meaning 
of th is A c t of Parliament. A  larger definition, 
to m y mind, would have been on the whole more 
desirable, bu t I  do not see any way to construe the 
word “ stationary”  in  any largersense than we have 
done. Therefore I  th ink  that, while not agreeing 
w ith  the reasons of the judgment of the court 
below, we must come to the same conclusion and 
dismiss th is appeal. How the costs of this appeal 
are to be borne w ill have to be considered. The 
question arises, whether the case comes w ith in 
the rule that, where both parties are to blame, 
each party pays his own costs; or whether, the 
appeal being dismissed, the appellants should pay 
the costs.

B owen, L.J.—I  am of the same opinion. I  
agree entirely w ith the reasons given by the 
Master of the Rolls for his exposition of the 
regulations, and I  only add a few words because 
th is is, to my mind, a most important matter. 
In  the firs t place, I  should wish most emphati
cally to call the attention of the Board of Trade 
to the necessity of dealing in some efficient way 
w ith  traw l fishing. For myself, I  have neither 
the necessary experience nor the desire to formu
late an opinion as to whether or not the white 
b righ t lig h t should be legalised fo r trawlers under 
all circumstances. I f  i t  is tha t a conflict of 
opinion rages upon the subject, I  do not wish to 
express any opinion other than this, tha t some 
clear and definite line ought to be taken w ith  re
gard to trawlers, because at the moment the 
existing legislation is nothing better than a trap 
for trawlers. I  agree w ith the Master of the 
Rolls in  saying that we should have been glad to 
have laid down some express guidance for trawlers 
i f  we could have done so without doing violence 
to the meaning of the word “  stationary,”  so tha t 
those in  charge of trawlers m ight know what 
lights to carry, w ithout having to exercise a d iffi
cu lt judgment at each particular moment as to 
the exact pace at which they are moving through 
the water. I  therefore trust that the Board of 
Trade w ill not leave trawlers any longer in  their 
present position, (a)

(a) We find on referenoe to the recent Regulations of 
1884, issued subsequently to this deoision, that no special 
provision is made tor trawlers of over twenty tons when 
engaged in fishing. The result is, that they are bound 
by art 10 (a) to carry the ordinary lights of a vessel 
under way. A rt. 10 (a) directs that “  A ll fishing vessels 
and fishing boats of twenty tons net registered tonnage, 
or upwards, when under way and when not required by 
the following regulations in this article to carry and 
show the lights therein named, shall carry and show the 
same lights as other vessels under way.”  Inasmuch as 
a trawler is and must be under way when engaged in 
fishing, and as none of the subsequent regulations in 
art. 10 provide for trawlers, the result is that trawlers 
w ill be bound to exhibit the lights of a vessel under way. 
Hence all the duties of a vessel under way w ill be 
thrown upon trawlers under circumstances which w ill 
render i t  almost impossible for them to efficiently 
discharge those duties. The disastrous results of casting 
this heavy burden upon trawlers when incumbered by 
their nets cannot be more foroibly described than in the

As regards the construction we are pu tting  
upon art. 9, i t  seems to me to come to tb is : 
Steam and sailing trawlers, w ith in  art. 9, are 
only intended to carry a white lig h t i f  they 
come w ith in  the rather difficult definition of 
either being at anchor or attached to the ir nets 
and stationary. W hat is the meaning of “ attached 
to the ir nets and stationary ? ”  The nets must 
be supposed to be out, or else the vessels would 
not be attached to their nets. The words 
“  and stationary ”  must therefore mean some
th ing additional. I  agree w ith the Master of the 
Rolls,' when he says tha t we must construe the 
article from a business point of view, jus t as one 
would construe an A ct of Parliament w ith  refer
ence to a matter of science, art, or law. I t  is the 
subject-matter which gives the colour to the 
words used in  an A c t of Parliament. The firs t 
th ing to be observed of th is article is that the 
fishing vessels which are dealt w ith  are fishing 
vessels at anchor; that is to say, vessels which 
are attached to the land, and do not move w ith 
the water. Then there is the other class of 
vessels which are dealt with, which are vessels 
moving w ith the water. They are vessels which 
rest upon the water as distinct from resting on 
the land. I  do not th ink  the word “  stationary ”  
is exactly antithetical to “ under way,”  but th in  
i t  means substantially keeping the same spot or 
station, and only moving about so much _ as is 
consistent w ith  fishing. This leads me directly 
to the test given by the Master of the Rolls. 
The vessel must have a certain motion w ith  the 
tide i f  she is going w ith  the tide, and moreover 
she must have a certain motion through the 
water for the purpose of keeping herself under 
command, and fo r the necessary purpose of 
managing her nets. B u t that is all. I f  she is 
doing more than that she is locomotive, and not 
stationary. No doubt i t  is a difficult question of 
fact to say whether a vessel is really stationary 
according to th is popular and seafaring term, but 
I  th ink  i t  cannot be doubted tha t a vessel travel
ling  two knots through the water is not stationary. 
In  conclusion, I  cannot help th ink ing  that the 
exposition of the law by the Master of the Rolls 
is the same exposition, though couched in different 
language, as that of the Court of Appeal of 
Ireland in  the case of The E d ith  (uhi sup.), 
and that i t  is not at a ll inconsistent w ith  
what has been la id  down by D r. Lushington 
in  the case of The Robert and A n n  v. The 
Lloyds (ubi sup.).

F ey, L .J .—I  concur in  the judgments pro
nounced by my learned brethren. The question 
turns upon the meaning to be given to a few 
words in  art. 9 of the old Regulations fo r Pre
venting Collisions. The words are “  fishing 
vessels and other boats, when at anchor, or 
attached to the ir nets and stationary, shall 
exhibit a b righ t white ligh t.”  W hat is the mean-

above language of Brett, M.R. The only possible advan
tage of this new state of things over the old is, that the 
duties of persons in command of trawlers, however 
difficult i t  may be to perform them, is clear and obvious, 
whereas under art. 9 of the Regulations of 1863, as 
above interpreted by the Court of Appeal, i t  would be 
in a ll cases neoessary for them to exercise a difficult 
judgment at each particular moment as to the exact 
speed at which their vessel was moving through the 
water, before they could know what lights they were 
bound to exhibit.—E d .
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ing o f the word “  stationary P ”  Dr. Phillimore 
asks us to read “  and,”  which precedes the word 
“  stationary,”  as “  or,”  so as to hold that the 
article applied either to fishing boats at anchor, 
or attached to their nets or stationary. But i t  is 
obvious that such a construction would do 
violence to the language of the article, and would 
be inconsistent w ith  its intention. I t  appears to 
me that two conditions must be satisfied by the 
meaning to be given to the word “  stationary. 
In  the firs t place, i t  must describe a common con
dition of fishing vessels. We cannot suppose 
that H er Majesty in  Council was legislating w ith  
regard to an extraordinary and uncommon con
dition of fishing vessels, and requiring an extra
ordinary condition of lights. _ In  the next place 
i t  must express some condition, some state of 
fishing vessels incidental to them when the ir nets 
are down, and therefore we must find some con
dition, some common state of fishing vessels when 
they are attached to the ir nets and stationery. 
That appears to me to be the principle upon which 
the word should be construed, and one which our 
construction satisfies. No doubt the most rigo r
ous meaning of the word “  stationary ”  is a nega
tion of any motion of the vessel w ith  regard to 
the ground; but there is a condition, a common 
and well-known condition of fishing vessels, in 
which they are attached to their nets, and making 
some way over the ground. W ith  regard to the 
other parts of the case I  entirely agree w ith my 
learned brethren, and I  do not consider that i t  is 
necessary for me to add any more.

B rett, M.R.—As to the costs of this appeal, 
we th ink  that, the reasons for the judgment below 
being in  our view incorrect, we ought, under the 
circumstances, to order each party to bear their 
own costs, (a)

Appeal dismissed.

(a) The rule as to costs where both vessels are held 
to blame was somewhat recently settled in the case of 
The Hector (vol. 5, p. 101 ; A  D iv 218) where the 
Court of Appeal, following the old practice of the Privy 
Council, deoided that where both ships are held to blame 
for a collision each party bears his own costs, both in the 
court below and in the Court of Appeal This rule 
applies even where the defendant’s ship is held exempt 
from liability on the ground of compulsory pilotage and 
the defendant has not counter-claimed. For instance, m 
The Rigsborg Minde (vol. 5, p. 123; 8 P. Div. 132), 
on appeal from a judgment of Sir Robert Phillimore 
finding the defendants* vessel alone to blame, the Court 
of Appeal held both vessels to blame, but found that 
the defendants were under no liab ility , as the wrongful 
manoeuvre of their ship was caused by the fault of the 
pilot who was in charge of their ship by compulsion of 
law. Yet notwithstanding the fact that the defendants 
had not counter-claimed and were therefore entirely 
successful appellants, and notwithstanding that the deci
sion of both ships being to blame was due to the fault of 
a person who was not their servant, they wore made to 
bear their own costs in both courts. This result of the 
rule would hardly appear to be equitable, and we cannot 
help agreeing w ith Cotton, L.J. in his doubts as to 
whether the rule is settled on reason or sound principles. 
According to that learned judge, “  whoever appeals 
ought to get the costs of a successful appeal, and to pay 
the costs of an unsuccessful one.”  Costs are now in the 
discretion of the judge, and i t  would seem more con
sonant w ith justice to disregard a rule, even though it  
be old, i f  its application works injustice. The only 
exception to this otherwise general rule is where the 
appeal is brought by either party from a decision holding 
both ships to blame, and that decision is confirmed on 
appeal: (cf. The Hector, ubi sup.) In  such a case 
the appellant having wrongly occasioned the costs of the 
appeal would generally be made to bear all the costs.

Solicitors fo r tfie  pla intiffs, Ingledew. Ince, and 
Go.

Solicitors for the defendants, Thomas Cooper 
and Co.

Feb. 28 and J u ly  30, 1884.
(Before B kett, M .R., B aggallay and B indley , 

L.JJ., assisted by T r in ity  M asteks.)
T he C it y  of Chester, (a)

ON A ÏF E A L  FROM BUTT, J.

Salvage— Damage to salving ship—D e m urrag e - 
Evidence— Separate award fo r  in ju ries  sustained 
— Registrar and merchants.

In  a salvage action evidence o f tine specific in ju ries  
sustained by the salving ship and the cost o f  
repairs thereof, and o f demurrage du ring  repairs, 
was tendered in  the Court o f A dm ira lty , and  
rejected.

Held, in  the Court o f Appeal (Baggallay and 
L ind ley,, L .JJ.,), that the judge is bound to re
ceive such evidence, and to include the loss shown 
in  his award, except in  cases where such evidence 
is im m ateria l by reason o f the property saved 
being too sm all in  value to satisfy such loss, or 
by reason o f the services being so tr if lin g  as to 
render i t  un just tha t the loss sustained by the 
salvors should be borne by the owners o f the 
salved property, or where fro m  other circum
stances i t  is  obvious that the court cannot give an 
amount sufficient to cover the loss; but, per B re tt,
M .R., that the admission o f such evidence is en
tire ly  in  the discretion o f the judge, subject to his 
award being reviewed by the Court of Appeal in  
the event o f its being shown that the rejection o f 
the evidence im properly affected the amount o f the 
award, (b)

T his was an appeal by the plaintiffs in  a salvage 
action from a judgment of B u tt, J. delivered on 
the 1st May 1883, by which he awarded 45001., to  
the owners of the M issouri, the salving vessel, 
500Z. to the master, and 1500Z. to the crew, making 
in  a ll a total of 6500Z.

The facts of the salvage service were as
follows:—

The steamship C ity  o f Chester, belonging to the 
Inman line, and of 2713 tons nett, while on a 
voyage from  New York, w ith  111 passengers on 
board, was sighted in  the A tlan tic  Ocean, flying 
signals of distress, on the 10th March .1883, by 
those on board the steamship Missouri. The 
M issouri was a steamship of 5146 tons gross, 
bound from Boston to Liverpool, w ith a general 
cargo and five passengers. On the M issouri 
coming up w ith the C ity  o f Chester i t  appeared 
tha t her crank shaft had broken down four days

occasioned by his appeal. In  the present oaae, however, 
the Court of Appeal has disregarded the exception and 
enforoed the general rule, apparently on the ground 
that the appeal, although dismissed, was brought from a 
deoision which, though right in fact, was wrong in law. 
—Ed . _

l a )  Eeported by J. P. A s p ik a ia  and P. W. E a ik e s , Esqrs.,
Barristers-at-Law.

(b) In an American salvage case, The Colon (18 Blatchf. 
C Ct 277), we find that evidence was given of the specmo 
injuries and losses suffered respectively by tbe owners of 
the salving ship and by the owners of tbe cargo laden on 
board the salving ship, and that the court made specific 
awards in  respect of such losses m audition to a sum 
awarded as salvage proper.—Ed .
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previously, and that she was in  need of assistance. 
The M issouri thereupon took the C ity  o f Chester 
in  tow, and on the 12th March towed her into 
Halifax harbour, a distance of 229 miles. D uring 
the towage there was a heavy sea running, and 
the M issouri’s b itts were carried away, her crank 
shaft was injured, and she was considerably 
strained. A t the time the C ity  o f Chester was taken 
in  tow, she was in  the track of steamers, and 
had signalled to several for assistance, one of 
which, the Suevia, had towed her fo r twenty-four 
miles, on the 6th and 7th March, and had then 
le ft her on the ground that her coals were running 
short.

On the 14th March the M issouri le ft Halifax, 
and arrived at Liverpool on the 27th.

The value of the M issouri was 83,0001.; of 
her cargo and freight, 104,0471.; of the C ity  o f  
Chester, 9,0001.; and of her cargo and freight, 
89.5351.

The plaintiffs in  the ir statement of claim 
claimed such an amount of salvage as to the 
court should seem just, and i f  necessary a reference 
to the registrar, assisted by merchants, to 
determine the amount of damage sustained 
by the M issouri while rendering the service, i t  
having been therein previously alleged that 
the M issouri had sustained damage, and tha t in 
consequence thereof she had to be repaired at 
Liverpool.

The allegations in  the statement of claim w ith 
reference to the damage sustained by the M issouri 
were as follows :—

She had a lis t of several degrees during the voyage. 
Her hull and engines were considerably strained and her 
hawsers damaged. She also sustained damage when the 
Btarboard bitts were torn away, and to her jigger mast. 
The Missouri arrived in Liverpool on the 27th March
1884. She was then docked and surveyed, and i t  was 
found as the fact was that the straining to her hull and 
engines during the towage had been so great that i t  was 
necessary to put her into graving dock, to take out her 
after orank shaft, and to give her a thorough overhaul 
and repair. The repairs are now in progress, and according 
to the best estimation that can be made w ill cost from 
20001. to 25001., and w ill detain the vessel, whose ordinary 
demurrage rate is 1281.13s. per day, th irty  days, and the 
total cost for damage and demurrage w ill be from 50001. 
to 64001.

A  number of passengers were engaged to proceed by 
the Missouri on her next voyage to Boston, but in conse- 
quenoe of the detention of the Missouri i t  became neces
sary to engage passages for them in other vessels at an 
expense to the owners of the Missouri of 1071. 5s. 3d.

The action came on fo r hearing before Butt, J., 
assisted by T rin ity  Masters, on the 30th A p ril 
1883.

D uring the course of the plaintiffs’ case evidence 
was given of the fact that the M issouri had been 
generally strained, that her crank shaft had been 
in jured and that her engines had been loosened. 
Evidence was then tendered by them of the specific 
particulars of the injuries sustained by the 
M issouri, and of the fact that the cost of the re
pairs rendered necessary by the salvage services 
amounted to between 2000Z. and 2500?., and that 
in  consequence of such repairs the M issouri was 
detained th ir ty  days, which, taking the demurrage 
rate to be 128?. 13s. a day, occasioned a loss of 
about 3900?., making a total actual loss of over 
6000?.

The learned judge refused to receive this 
evidence, or to direct a reference to the registrar 
and merchants to ascertain the amount of loss 
sustained both by reason o f the injuries done to

the M issouri and by reason of her detention for 
repairs. The reasons for his decision appear in 
the judgment of Baggallay, L.J. In  the conclusion, 
the learned judge awarded the sum of 6500?., of 
which he apportioned 4500Z. to the owners of the 
M issouri and the remainder to her master and 
crew, w ithout making any specific apportionment 
in  reBpect of the injuries sustained by the salving 
ship.

From this decision the plaintiffs now appealed.
Bussell, Q.C. and Dr. P hillim ore  for the appel

lants, the plaintiffs.—The award of the court 
below should be varied for two reasons : because 
the sum awarded is inadequate, and because the 
learned judge improperly refused to admit evi
dence to prove the damage sustained by the 
salvors’ ship while rendering the services and the 
consequential loss by demurrage. Salvage Bhould 
be a fu ll and adequate reward for services 
voluntarily rendered and successfully performed. 
How can that be given unless the court w ill allow 
itself to be informed what the services actually 
cost the salvors P I f  a sum is given insufficient 
to recoup the salvors for the expenses sustained 
by them in  rendering the services, as is the case 
here, there is no salvage reward at all. The 
salvors should be put in  the same position as 
they were before the services, and should receive 
a reward in addition. I f  the present award is 
allowed to stand, the salvors are actually out of 
pocket. A  reward necessarily means something 
over and above the outlay expended. To hold 
otherwise would cause shipowners to instruct 
their captains not to salve. This question has 
already been decided in favour of the appellants’ 
contention by the P rivy  Council, and by Sir 
James Hannen in the A dm ira lty  D iv is ion :

The Be Bay, 5 Asp. Mar. Law Cas. 156; 49 L. T. 
Rep. N. S. 414; L. Hep. 8 App. Cas. 559 ;

The Sunniside, 5 Asp. Mar. Law Oas. 146; 49 L. T. 
Eep. N. S. 401; 8 P. Div. 137.

I t  has been the practice of the Adm ira lty  Court 
since 1829 to refer the assessment of the actual 
damage sustained by the salvors to the registrar, 
and to add the amount so found to the award :

The Oscar, 2 Hagg, 257;
The Salacia, 2 Hagg. 262;
The Jane, 2 Hagg. 344 ;
The Saratoga, Lush. 318 ;
The Albert, 33 L. J. 191, Ad.;
The Mudhopper, No. 4, 4 Asp. Mar. Law Cas. 103 ; 

40 L. T. Rep. N. S. 462;
The Silesia, 4 Asp. Mar. Law Cas. 338 ; 43 L. T. Rep. 

N. S. 319 ; 5 P. Div. 177 ;
The Crown, Pritchard’s Admiralty Digest, 

p. 842;
The Bemetrius, lb . p. 847;
The Bentinck, lb. 858;
The Leda, lb . 863 ;
The Gladiator, lb . p. 827.

The present Buies of the Supreme Court do 
require particulars of damage to be set out in 
the statement of claim. Evidence of them there
fore must be admissible.

Webster, Q.C. and Myhurgh, Q.C. (w ith them 
B uchn ill) for the respondents).— Salvage operations 
aro undertaken fo r better or for worse. To com
pensate salvors for the risk of being unsuocessfu 
and perhaps sustaining damage to their own ship, 
the court gives very large awards where the 
salvage is successful. In  view of these large 
awards, the salvor takes the chance of in ju ring  
his own property. Cases certainly exist where
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small current expenses such as the cost of 
broken hawsers, coal, &c., have been referred to 
the registrar and merchants. B ut they are 
direct injuries arising from the services during 
the towage. [B rett, M.R.—W hat do you say if  
an in ju ry  to the shaft is discovered during 
the towage P) Evidence m ight be given of the 
in ju ry , but not of the cost of repairs. The case 
of The Martha, (3 Hagg. 434) is opposed to the 
contention tha t the damages sustained should 
be firs t paid for, and then a reward added to 
that. The salved are not insurers, and there is 
no case which lays down this principle of 
indemnity contended for. As to the authority 
of The De B a r (ub i sup.) i t  is not binding upon 
this court, and i t  is submitted that the p rin 
ciple of that decision is incorrect. The follow
ing authorities support the respondents’ con
tention :

The Enchantress, Lush. 93.
The Ellora, Lush. 550;
The Star of Ind ia, 4 Asp. Mar. Law Cas. 261 ; 35 

L. T. Rep. N. S. 407 ; 1 P. D iv. 466.
D r. Phillim ore  in  reply.

Cur. adv. vult.
J u ly  30.—B rett, M.R.—A t the hearing of this 

case before Butt, J. the salvors, after g iving 
general evidence that the M issouri was strained 
and her crank shaft injured, claimed, as of right, 
to give in  evidence, either before the judge or the 
registrar and merchants, before the decree, the 
specific particulars of the injuries to the ship and 
machinery, and the speoifio particulars of the 
items of the cost of repairing such injuries, and 
of the estimated time necessary for repairing the 
same and of the consequent loss to the owners in  
the nature of demurrage. B u tt, J. declined to 
admit evidence of such particulars either before 
himself or before the registrar and merchants as 
required. He further declined, though required 
to do so, to award any specific sum in respect of 
the injuries to the salvors’ ship, or to her machi
nery, but awarded generally to the owners of the 
M issouri, as distinct from the more direct salvors, 
the sum of 4500/.. The owners of the M issouri 
appealed, insisting upon their right, ex debito 
jm titice , to give, either before the court or the 
registrar and merchants before the decree, the 
evidence which they proffered at the t r ia l ; they 
insisted that there had been a m is-tria l on the 
ground of improper rejection of evidence; they 
insisted that the judge is bound, on being bo 
required, in  every salvage case to admit such 
evidence, or at a ll events that he was bound to 
receive such evidence in the present case. Upon 
an appeal brought on such grounds the question 
is not whether the judge ought or ought not in  
estimating salvage award to take into account 
and therefore to receive, evidence of the fact that 
in  and by rendering the salvage service the pro
perty of the salvors has been injured, but whether 
in such a case as the present the judge is bound 
before making his decree to hear evidence, either 
personally or through the registrar and merchants, 
of all the specific particulars of such in ju ry, and 
of all the specific particulars of the loss to the 
salvors occasioned thereby. I t  was argued that 
the judge is bound to receive such evidence in 
every case, and therefore, of course, in this, or i f  
not in  every case, he was in  the present case, 
because the value of the property saved was 
amply sufficient to allow an amount of reward

which would cover the losses suffered by the 
salvors in rendering the salvage service. In  such 
case i t  was said the judge is bound to grant an 
amount of reward which would cover such losses, 
and therefore bound to ascertain exactly what 
those losses are. Or i t  was said he was bound 
to ascertain such losses in  order to consider 
judicia lly whether he would or would not 
grant an amount of reward sufficient to recover 
them. As to a ll these contentions the answer 
depends upon a prelim inary question, namely, 
whether in  every case, or in the particular case 
suggested, the judge is bound to award a sum 
sufficient to indemnify the salvor. For i f  he is 
not, and i f  from other circumstances in  the 
case he is r ig h tly  of opinion that he ought 
not, the proposition that he must hear the 
evidence, which upon the hypothesis has become 
clearly immaterial, is absurd. And an absurd 
proposition is not a principle of law. Now as to 
the first, that is to say, the absolute proposition, 
i t  is clearly not true. Suppose the loss to the 
salvors by reason of in ju ry  to their property, 
the result of using i t  in the salvage service, is 
equal to or greater than the value of the property 
saved, the award obviously cannot cover such 
loss, otherwise the supposed salvage would be a 
saving of nothing. Then the particulars of such 
loss are immaterial. Suppose i t  is at the com
mencement of, or becomes apparent in the coarse 
of the hearing, tha t the loss of the salvors is 
greater than half the value of the property saved, 
i t  is immediately obvious that the amount to be 
awarded cannot cover the loss of the salvors, 
because even in  the case of derelicts the Court of 
Adm ira lty has hardly ever, under any circum
stances, and in  no known case of non-derelict has 
ever awarded, as fo r salvage reward, more than 
ha lf o f the value of the property saved. In  
such case again, therefore, the suggested evidence 
is obviously immaterial. I t  is immaterial even 
fo r the purpose of obliging the judge to consider 
whether he w ill or w ill not grant an amount of 
reward sufficient to cover the loss, because by 
the hypothesis circumstances have made i t  clear 
that he cannot.

Then let us consider the more lim ited pro
position. Suppose the danger to the th ing 
saved to have been small, though sufficient to 
raise a salvage claim, is i t  true to say that in  
such a case, i f  by accident, w ithout fault or negli
gence, the property of the salvor is greatly injured, 
the whole consequence of such accident is, accord
ing to the large equity of Adm ira lty  law, to fall 
upon him whose property is saved P Is the mere 
fact that the property saved is sufficient in  value 
to allow the claim for in ju ry  to the salvor to be 
met, conclusive to oblige the judge, w ithout 
regard to the other circumstances of the case, to 
allow the claim P To say that i t  is would be con
tra ry  to the whole principle of salvage reward, 
and the whole long-continued course of its 
administration. The danger of an in ju ry  to his 
property so large as to make i t  wrong on the 
equities of the case to place the whole conse
quences of such in ju ry  on the owner of the pro
perty saved, is one of the risks, and by no means 
the only risk, which is run  by all salvors. The 
judge is bound to consider, not only the circum
stances of loss having been incurred by the salvor, 
but, in  conjunction w ith it, all the other circum
stances which enter into the problem of what in  the
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particu lar case is a reasonable, and between tbe 
parties an equitable, amount of salvage reward. 
There is no ju risd ic tion  known w hich is so much 
a t large as the ju risd ic tion  given to  award 
salvage. There is no ju risd ic tio n  known in  
which so many circumstances, inc lud ing many 
beyond the circumstances of the pa rticu la r 
case, are to be considered fo r the p u r
pose of deciding the amount of salvage reward.
A l l  these circumstances have been repeatedly 
enunciated b y  Lord  Stowell, D r. Lushington, 
and others. I t  is useless to repeat them.
I t  follows tha t there is no ju risd ic tio n  known 
the adm in istra tion of w h ich is more w ith in  the 
discretion of the judge who has to  adm inister it .  
The moment the judge is of opinion, and is not 
un justified  in  being of opinion, tha t he cannot 
give, as a pa rt o f the amount to  be awarded, the 
specific loss incurred by the salvor, i t  becomes 
impossible to  say tha t he is bound a t whatever 
expense to the suitors, or at waste o f h is own 
tim e, to lis ten  to  evidence of the particu lars of 
such loss. I t  follows tha t in  no case can i t  be 
predicated tha t the judge is bound, from  the mere 
fact th a t i t  is  proffered to h im , to  adm it and 
entertain and consider such evidence. I t  may be 
th a t in  some particu lar case i t  can be shown tha t 
fo r  w ant of the knowledge to be obtained from  
such evidence the judge has no t ju s tly  determined 
the  amount o f salvage which he has awarded. 
B u t in  such a case an appeal succeeds, not on the 
ground of the rejection of the evidence, bu t on 
the ground of the inadequacy of the amount 
awarded. The C ourt o f Appeal cannot come to 
the conclusion tha t the evidence has been im 
properly rejected un til, from  the other c ircum 
stances of the case, i t  has concluded tha t the only 
reasonable exercise of discretion was to allow the 
exact amount of the salvor’s loss, or th a t the 
discretion cannot, even on the appeal, be fa irly  
exercised w ithou t the knowledge of the exact 
amount. I t  cannot come to th is  conclusion u n til 
i t  is clearly of opinion th a t the amount awarded 
is in  the pa rticu la r case unreasonably too small, 
or th a t i t  cannot te ll whether i t  was o r was not 
unreasonably small. I n  tru th , a clear conclusion 
tha t the amount awarded is unreasonably too 
small or too large, o r tha t there was not means 
o f determ in ing whether i t  was unreasonably too 
large or too small, is the on ly ground on which 
an appeal in  the case of a. salvage award can be 
successful. The contention, therefore, of the 
salvors in th is  case, th a t the judge was bound 
ex debito justitice  to receive at the tim e and in  
the manner proffered the evidence proffered to 
h im  on the mere ground tha t i t  was proffered, 
fails. In  no case has i t  ever been held tha t the 
judge is bound to receive such evidence. _ I t  m ust 
have been offered and rejected many times. I t  
does not appear to  have been received in  more 
than a few cases in  the books. The absence of 
any decision to  show th a t i t  m ust be received 
is fata l to the appellants’ contention. I  have 
inqu ired  from  the most experienced officers of 
the C ourt of A dm ira lty , and find  tha t no one of 
them  has ever known or heard o f any case in 
which, in  a salvage action, such an in q u iry  was 
ever referred to the reg is tra r and merchants 
before the decree, or otherwise than as a 
means of w ork ing ou t a decree which has 
already adjudged th a t a pa rt o f the salvage 
reward shall be the actual cost of the

repairs and th e ir consequences. The cases of 
The Sunniside (ub i sup.) and The Be B ay  (ub i 
sup.) are no t in  point. In  both cases the evidence 
was received. In  The Sunniside (ub i sup.) counsel 
for a salvor asked questions as to the loss of 
profits occasioned to  the traw le r by engag
in g  in  the services, and also as to  the costs 
of repairing damages occasioned to  the vessel 
by  rendering the services in  question. This 
was objected to  as inadmissible, bu t i t  was 
adm itted. In  his judgm ent S ir James Hannen 
says: “  I  was asked to  re ject tha t evidence, bu t 
th is  I  d id  not consider m yself at lib e rty  to  do, 
because i t  appears to me i t  was admissible as an 
element to be considered in  awarding the remune
ra tion  to be paid to a vessel whioh had rendered 
salvage services. I  rem ain of the opinion which 
I  expressed yesterday, after considering i t  further, 
th a t i t  is not to be taken in  ord inary cases as a fixed 
figure always to  be allowed as in  the nature of 
damages, and then to be added to the amount 
awarded fo r  the actual salvage service. A s a ru le  
i t  appears to  me th a t the amount fo r loss of trade, 
and so on, cannot be taken as an actual figure in  
calculating w hat the salvage reward is to be. 
The same rem arks apply, though not w ith  the 
same force, to  the question of damage done, bu t 
there is a reason in  th is  case w hy a d is tinction 
should be drawn, and I  propose to  do i t  for the 
purpose of th is  case only.”  In  The Be B ay  (ubi 
sup.) i t  was contended th a t some of the items 
ough t not to be taken in to  consideration at all, as 
fo r instance, the loss on charter, and i t  was 
fu rth e r contended tha t in  no case ought the item s 
o f loss o r damage to  the salving vessel to  be 
allowed “  as moneys numbered,”  bu t tha t they 
should on ly be generally taken in to  account when 
estim ating the amount to  be awarded for salvage 
remuneration.”  T he ir Lordships, i t  is stated at 
page 563 o f 8 App. Cas., “  are o f opinion tha t i t  
is  always jus tifiab le  and sometimes im portant, 
when i t  can be done, to ascertain w hat damages 
and losses the salving vessel has sustained in  
rendering the salvage services ; ”  and la te r they 
ad d : “  I f  there is a sufficient fund, and the losses 
sustained by the salvor are ascertained, i t  would 
be unreasonable to re ject the assistance to  be 
derived from  tha t knowledge when fix in g  the 
amount of salvage reward, and th e ir  Lordships 
are unable to appreciate the argum ent th a t tha t 
which is known may bo taken in to  account 
generally, b u t not specifically.”  Th is is on ly 
a decision th a t the judge may receive the evidence 
and m ay award specific sums. I t  is no decision 
tha t he must do either. That the judge m ig h t in  
th is  case, and tha t a judge may in  any case, receive 
such evidence is a propositionwhich isincontestable. 
W hether, having received such evidence, the judge 
has r ig h t ly  acted upon i t  is a m atter of appeal. 
B u t tha t is an appeal as to  the amount awarded. 
T ha t he may act upon i t  by d irecting, as a part of 
his award, tha t the specific ascertained amount 
of the loss bo paid to  or be realised by the salvor 
is undoubted, i f  the other circumstances do not 
render i t  un ju s t tha t such amounts should be 
pa id or realised. Such a specific direction has 
been given in  many cases. I t  may, however, not 
be unw orthy of observation th a t in  a ll such 
cases the value of the property o f the salvors has 
been small. B u t i t  follows from  the considera
tions b rough t forward in  th is  judgm ent tha t the 
judge is never bound to decree in  terms, as a Dart
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of his award, th a t such spM iec ascertained 
amount shall be paid or realised. The judge is 
always entitled to award a general sum. «  
follows tha t he is not bound to receive evidence 
of a specific ascertained amount.

I t  remains to  be considered whether, m  tn  
present case, we are of opin ion th a t me 
judge could no t make a reasonably ju s t awara 
w ithou t hearing and considering the pro e 
evidence. I  cannot so adjudge. B u t a fte r 
su iting  the learned judge o f the A dm ira  y 
Court, and considering the large y a' u e , . 
the property  saved and the undoubted 
tha t a large in ju ry  was suffered by the appe 
lants, I  have, w ith  the assent and concurrence 
of the learned judge of the A d m ira lty  Court, 
undertaken to  reconsider his decree. In  tne 
resu lt, we have come to the conclusion to  vary 
his decree as follows : W e decree to the owners o 
the M issouri 10001. and the cost of the repairs 
rendered necessary by the stra in ing  and other 
in juries to  the M issouri caused by the salvage 
services, and the real cost, i f  any, to the owners 
o f the M issouri of any crew kep t and paid by 
them  fo r the service of the ship while she was 
under repair. Such costs m ust be ascertained by 
the reg is tra r and merchants. W e leave i t  to the 
appellants either to  accept tha t decree or to keep 
the one which they already have. I f  they accept 
our proposed decree they take i t  subject to  th is 
r isk , th a t the costs of th is  appeal w ill fo llow  the 
resu lt of the in q u iry  before the reg is tra r and 
merchants. I f ,  however, they should prefer to 
allow B u tt, J.’s award to  stand, they m ay keep 
i t ,  each side paying th e ir own costs of the 
appeal. . ,

B aggallay, L . J —T his is a salvage action, and 
the question involved in  the appeal is by what 
rules, i f  any, a judge should be guided in  Buch an 
action in  rece iving or re jecting evidence, tendered 
on behalf of the salvors, as to  the amount of cost 
incurred by them  in  repa iring  in ju ries  occasioned 
to th e ir  ship by rendering the salvage services, 
and o f the loss a ris ing  from  the detention of 
th e ir  ship w h ils t such repairs were be ing exe
cuted. On the pa rt o f the appellants, who are 
the p la in tiffs  in  the action, i t  has been contended 
tha t they were entitled ex dobito ju s titiio  ^either 
to  have such evidence received and dealt w ith  by 
the judge himself, or to  have the m atte r re 
ferred to  the reg is trar and m erchants; w h ils t i t  
has been urged, on behalf o f the respondents, 
th a t i t  was at the absolute discretion of the judge 
to  receive or re ject sucb evidence, and tha t the 
exercise of such discretion could not, consistently 
w ith  the recognised practice in  salvage cases, be 
reviewed. In  m y opinion, each side in  so con
tend ing pu t th e ir case too high. A s a second 
point, i t  was urged on behalf o f the appellants, 
tha t under the circumstances of the present case, 
certain evidence which was tendered and rejected 
by  the learned judge ought to have been adm itted. 
In  order tha t I  may make m y views clear, as to  
the alte rnative contention or the appellants, 1 
m ust refer, and I  shall do so very concisely, to 
the circumstances under which th is  appeal has 
been brought. [The learned Judge then stated 
the  facts as already set out, and continued I t  
is no t in  dispute tha t at the tim e when the 
M issouri took the C ity  o f Chester m  tow, and 
throughout the towage to  H a lifax , the weather 
was bad. tha t the towage was ve ry  heavy, and

1 tha t a fte r the salvage service i t  was found th a t 
the Missouri was strained, and her crauk sha t  
fractured. In  reference to the fracture, the learned 
iudee in  the course of his judgm ent, after s ta ting  
i w t t  m L h t  be a very nice question whether

"  ,0,1r . » g ' 2 S . t  b &
I tm n e d  considerably d u rin g  the towage services 
and because she had the other very heavy vessel 
in  tow in  a heavy sea w a j ; and ag ^  ^

there^was T S y  h S y  s t r ^  brought upon the there was a y d t0  dem onstration

7h1t the11 in ju ries  were done in  consequence 
i  stra in there is very strong reason

° f  the stra™’ ,, well m ig h t have been.
Tt W i l l ie  noted th a t the amount of the loss I t  w il l pe npu _  , been sustainedbe noted th a t tne a m u m . —
-f, 3 hT7 the n la in tiffs  to have been sustained
? ' f h p  owners of the M issouri considerably exceeds 
& 3 ? w „ a .a  to them, »hd f t *

to the v ie *
M T ° T ^ l o i t  any rem uneration to her owners,
H° S  very h e a v 7 lo 'S to them  ; i t  may be th a t bu t at a very u«» J formed an exaggerated
h . t  T o ?  t K m o o n t  S  t a  X o h  the", h o t .estimate of the a m o u ^  ^  deDrived of the

SU o rh in itv  of showing tha t the loss sustained by

help feeling tha t such a result, tQ
other cases, wou d A  f  aalvage services,

S S  to m  t e  ™ . t  bo 2 .  4 8 » ; 7

salving ship. who, in the course

P ° f ^  i L reSecTssftyTm Vk°ingeSUberal awards

the fact tha t «no fo r twenty-four hours
towed the O ity o j yv March, and had then aban- 

‘.ho  ground th „ .  h „  o .n

th» “ ?»"* “ T lta
, 1 4? “  learned judge for the re jection of the 
Ly } Evidence. The question was no t dealt
tendered rse 0f  his judgm ent, beyond a
w ith  in  the he was noti going to award any 
statement repai ra 0f the crank shaft oramount f ° r  t “ e repair bufc in  the courgo

oT the6 tr ia l?  when the rejected evidence as to  
of the t r ip  , £or the purpose of her
h 'in i ie p a ire d  was tendered, he expressed h im se lf 
b “  I  do not th in k  i t  has anyth ing to do
w ith th e  question save as evidence of the  r is k  run . 
H  you have so m uch damage done th a t i t  costs 
von 20 0001,1 could not have increased my award, 
i t  is  a ll evidence of the r is k  yon have r u n ; you 
¿an tha t r isk  for better or worse. I f  you do i t  
w ith ou t in ju ry  at a ll, you earn so much m ore; i f  
not yon earn so much less.”  The counsel fo r the 
p la in tiffs  thereupon subm itted th a t i t  was the  
du ty of the court to  see, i f  possible, tha t the 
salvors were not ou t of pocket; to  w h ich  the
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learned judge replied : “  I  do not agree w ith  th a t 
a t all, I  d iffe r en tire ly  w ith  you there. I  th in k  
th a t i t  may ve ry  well be th a t a vessel rendering 
salvage services would get such an in ju ry  th a t 
the owners would be ou t of pocket.”  A n d  when, 
upon the rejection of the tendered evidence, the 
counsel for the p la in tiffs  pressed fo r a reference 
to  the reg is tra r and merchants, the judge 
observed: “  Salvage rem uneration is the sort o f 
compensation, o r sort o f price to  pay, fo r 
the services rendered, and one of the elements 
in  a rr iv in g  at th a t is the r is k  ru n  by the 
salvors and th e ir  property. Now, in  order to 
appreciate the r is k  to  property, i t  is very often 
m ateria l to  see w hat did happen, and i f  you show 
a collis ion between tw o vessels, or i f  you show 
stra in ing  and damage to  the crank shaft o f the 
sa lv ing vessel, a ll tha t is evidence of the risk , and 
a ll tha t may very  properly be taken in to  account 
in  the aw ard ; b u t what I  ho ld is th is, tha t, tak in g  
the r is k  upon yourself, and having a greater or 
less am ount awarded you in  consequence o f tha t 
r is k , you are no t en titled , i f  the r is k  hud gone 
against you, to say : Now then we cla im  no t on ly  
ou r award, bu t we cla im  the whole price o f repair
in g  the in ju ry  done and the demurrage d u rin g  
the  delay fo r such repairs. I  do not th in k  you 
are en titled  to tha t, and i f  you are not I  do not 
see how any of th is  is m aterial, beyond the fact 
tha t you r crank shaft was broken and the body of 
your engine was loosened, and m atte rso f th a t sort.”  
I  have thought i t  r ig h t  to  set out a t some leng th 
the grounds, as stated by h im self, upon which 
B u tt,  J. declined to  entertain the question o f the 
am ount of damage sustained by the Missouri, 
e ither by the reception o f evidence adduced before 
him self, or by a reference to  the  reg is tra r and 
merchants. I  readily assent to  the proposition 
enunciated by h im , tha t, in  determ in ing the 
am ount o f salvage to be awarded in  any p a rti
cu la r case, one o f the m atters to  be taken in to 
consideration is the amount of r is k  run  by the 
sa lv ing ship in  rendering the salvage service, and 
th a t in  estim ating the amount o f r is k  so run, 
evidence of any in ju ry  actually sustained by  the 
sa lv ing ship is admissible; bu t I  am unable to 
adopt the view, apparently held by h im , tha t the 
am ount o f salvage award should in  no respect 
depend upon the amount of loss occasioned to the 
owners o f the salving ship by reason of the in ju ry  
sustained by th e ir ship in  rendering the service. 
B u tt,  J. p u t a strong case, b u t i t  illu s tra te d  his 
views upon the subject, when he said, “  I f  you 
have so much damage done th a t i t  w ill cost you 
-0,0001 I  cannot increase the award ; ”  and i t  was 
ev idently  present to  his m ind  tha t the p rinc ip le  
upon which he was acting in  the present case 
would, as I  have already pointed out, probably 
leave the owners of the M issouri not on ly  u n 
rewarded fo r th e ir salvage services, bu t heavy 
losers th rough  having rendered them. I f  I  
r ig h t ly  appreciate the language used by the 
learned judge, he considered him self bound, by 
™ *es retjoguised by his predecessors in  the Court 
o f A d m ira lty , to  reject the tendered evidence; 
bu t he nevertheless at the tim e when he rejected 
i t  expressed h im self to  the effect tha t the ques- 
tm n involved was of great importance, and one 
w hich m his tim e had never been satisfac- 
ori y  argued, and tha t though objections 

baa been from  tim e to tim e  taken and ru l
ings made, i t  had always been w ith ou t argu

ment. Though the admission o f the rejected 
evidence or a reference to  the reg is tra r and m er
chants was s trong ly  pressed by" the counsel for 
the p la in tiffs , and as strongly opposed on behalf 
of the defendants, i t  does no t appear th a t there 
was any argum ent upon the question before B u tt, 
J. I t  has, however, been ve ry  ably discussed 
before us.

In  the course o f the arguments, numerous 
cases were cited by the  counsel for the p la in tiffs , 
in  which the C ourt o f A d m ira lty  has decreed 
payment to the owners o f salving ships for 
th.e losses sustained ?by them  in  consequence 
of in ju ries  to  th e ir ships w h ils t rendering  the 
salvage services. I n  some o f such cases the court 
itse lf received evidence as to  the amount o f such 
losses, and in  others i t  re ferred i t  to the reg is tra r 
and merchants to  ascertain and re p o rt to  the 
court. Am ongst others, our a tten tion  was 
directed to The Oscar (ub i sup.), The Salacia  (ubi 
sup.), and The Jane (ub i sup,), a ll decided by S ir 
Christopher Robinson, The Saratoga (ub i sup.), and 
The Mudhopper (ub i sup.). I  deem i t  unneces
sary to re fer to  these cases in  detail, as since 
the decision o f B u tt, J. on the 1st M ay 1883, in  
the case now under consideration, two other ju dg 
ments have been delivered : the one by S ir James 
Hannen on the 21st o f the same m onth, in  the 
case o f The Sunniside  (ub i sup.); and the other 
by the same learned judge in  the P r iv y  Council 
on the 30th June fo llow ing, in  the case of The 
Be B ay (ub i sup.), in  which s im ila r questions 
arose to those w ith  w h ich we now have to  deal, The 
m ateria l facts in  the case of The Sunniside (ubi 
sup.) were as fo llo w s : On the 7th Nov. 1882 
the steamer Sunniside  broke down, when she was 
about twelve miles east of Scarborough, bound 
to r Shields. Salvage services were rendered by 
several vessels, and amongst others by a steam 
traw le r named the Monarch. In  the action, 
which was a salvage action, evidence was tendered 
by the counsel fo r  the Monarch  as to the cost of 
repa iring  damages occasioned to her w h ils t ren
dering the salvage services, and of the loss o f 
p ro fits  w h ils t so engaged, and th is  evidence was 
received by S ir James Hannen, though urged by 
the counsel fo r the Sunniside  to  re ject i t ; and in  
the resu lt S ir  James Hannen awarded to  the 
Monarch  2001. in  respect of salvage pure and 
proper, and 100Z. beyond tha t sum fo r loss of 
pro fits and repairs. A s before mentioned, th is  
award was made on the 21st M ay 1883, three 
weeks after the judgm ent o f B u tt,  J. in  the pre
sent case. In  the course of his judgm ent S ir 
James Hannen, a fte r describing the extent to 
w h ich he considered tha t the several vessels had 
rendered services, and sta ting  th a t in  his opin ion the 
Monarch  was the vessel which perform ed the real 
salvage service, expressed h im se lf as fo llows:
“  A  question arose at the hearing yesterday as to  
the adm iss ib ility  and effect o f evidence o f what a 
salving vessel m ig h t have earned i f  she had not 
been occupied in  rendering the salvage service. I  
was asked to re ject th a t evidence, but th is  I  d id  
no t consider m yse lf at lib e rty  to do, because i t  
appears to me tha t i t  is admissible as an element 
to  be considered in  aw arding the rem uneration to 
be paid to a vessel which has rendered salvage 
services. I  remain o f the opinion which I  
expressed yesterday, a fte r considering i t  fu rther, 
tha t i t  is  no t to  be taken in  ord inary  cases as a 
fixed figure always to  be allowed as in  the nature
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of damages, and then to  be added to  the amount 
awarded fo r the actual salvage service. I  th in k  
the loss of earnings and the actual services m ust 
be considered under o rd ina ry  circumstances 
together. I t  is to be remembered th a t the  reason 
w hy so h igh a rate o f rem uneration is given fo r 
salvage service is because o f the sacrifices which 
the Balving vessel makes, bu t to g ive as i t  were 
damages fo r the sacrifices made, and also a h igh  
rate of salvage rem uneration, would be to give 
th a t rem uneration tw ice over. A s  a rule, the re
fore, i t  appears to me tha t the amount for loss of 
trade, and so on, cannot be taken as an actual 
figu re  in  calcula ting what the salvage reward is to 
be. The same rem arks apply, though not w ith  
the same force, to the question of damage done. 
B u t there is a reason in  th is  case why a d is tinc tion  
should be drawn, and I  propose to do i t  fo r the 
purposes of th is  case o n ly ;”  and he then proceeded 
to  state why, in  the case before h im , he though t i t  
r ig h t to assess the amount o f salvage pure and 
simple apart from  the amount which he awarded 
fo r cost of repairs and loss o f profits. The 
decision in  the case o f The Sunniside (uh i sup.) 
appears to  me to affirm  tbe fo llow ing  propositions:
1. In  a salvage action evidence is admissible of 
the cost o f repairing damage done to  the salv ing 
vessel in  consequence of rendering salvage service, 
and of the loss of earnings occasioned by  any 
in ju ry  in  such service. 2. Such cost and loss 
are elements fo r consideration in  estim ating the 
am ount o f the salvage reward. 3. Under ord inary  
circumstances the amounts of such costs and loss 
ought not to  be taken as “ fixed figu res ”  or 
“  moneys numbered ”  to  be allowed in  the nature 
of damage, added to  the am ount of the reward 
fo r actual salvage service, b u t should be taken 
in to  consideration in  a rr iv in g  at the amount to  be 
so awarded. 4. U nder special circumstances, of 
which the case o f The Sunniside  was itse lf an 
illu s tra tio n , the amounts, when ascertained, of 
cost incurred fo r repairs, and of loss of earnings, 
may properly be taken as “  fixed figures,”  and 
added to  the award fo r actual salvage service. 
W ith  respect to  the  f irs t of these propositions i t  
is to  be observed th a t i t  goes no fu rth e r than to 
affirm  th a t the evidence there in mentioned is 
admissible, b u t i t  m ust be borne in  m ind  th a t the 
on ly  question raised waswhether itw as  admissible. 
I  pass on to consider the case o f The De B ay (uhi 
sup.), the  m ateria l facts of which were as follows : 
I n  the m onth of Sept. 1881 the M a ry  Louisa, a 
steamship o f 1287 registered tonnage, in  ballast, 
and bound from  Marseilles to a po rt in  S ic ily , fe ll 
in  w ith  the De Bay, a screw steamer o f 1805 tons 
reg ister, bound to Rangoon, w ith  a general ca rgo : 
the De B ay  was m aking signals of distress, 
having lost her p ro p e lle r; the M ary Louisa  
towed the De B ay  to M a lta ; the  services, which 
lasted about s ix ty-tw o  hours, were rendered under 
circumstances of great d ifficu lty  and some danger, 
and i t  was alleged by the owners of the M ary  Louisa  
tha t th e ir ship sustained considerable damage 
consequent on the services so rendered. A  su it 
fo r salvage was brought by the M ary Louisa  
against the De B a y  in  the V ice -A dm ira lty  Court 
o f M alta, the value of the De Bay, her cargo and 
fre ig h t, being agreed a t 67,0001, and the judge 
awarded the sum o f 3535?. fo r  loss and damages, 
and 5000?. fo r salvage services, m aking together 
8535?. F rom  tha t judgm en t the owners of the 
De B ay  appealed to  the P r iv y  Council, and in

support o f th e ir appeal contended tha t, in  no 
case, ought the item s of loss o r damage to  the 
salving vessel to be allowed as “  moneys num 
bered,”  b u t th a t they on ly  should be taken in to  
account generally when estim a ting  the  am ount 
to  be awarded fo r salvage rem uneration. They 
also contended th a t some o f the item s of loss o r 
damage ought no t to  have been taken in to  con
sideration at all. The ju dg m en t delivered by S ir 
James Hannen contained passages in  the fo llow 
in g  term s : “  T he ir Lordsh ips are o f opin ion tha t 
i t  is always jus tifiab le , and sometimes im portan t 
when i t  can be done, to  ascertain what damages 
and losses the sa lv ing vessel has sustained in  
rendering the salvage services. I t  is frequently 
d iff ic u lt and expensive, sometimes impossible, to  
ascertain w ith  exactness the amount of such loss, 
and in  such cases the am ount of salvage m ust be 
assessed in  a general manner upon so libera l a 
scale as to  cover the losses and afford an adequate 
reward fo r the services rendered. In  the assess
m ent of salvage regard m ust always be had to  
the question whether the p rope rty  saved is of 
sufficient value to supply a fund  for the due 
reward o f the salvors, w ith o u t depriv ing  the 
owner o f th a t benefit which i t  is  the ob ject of the 
salvage service to secure h im . I f ,  as in  the p re 
sent case, the  fund is ample, i t  is bu t jus t th a t the 
losses v o lu n ta r ily  incurred by the salvors should 
be transferred to  the owner of the property 
saved, fo r  whose advantage the sacrifice has been 
made, and in  addition to  th is  the salvor should 
receive a compensation fo r  his exertion and fo r 
the r is k  he runs of no t rece iving any compensa
tion  in  the event of his services p rov ing  ineffectua l: 
fo r i f  no more than a restitutio in  integrum  were 
awarded there would be no inducement to sh ip
owners to  allow th e ir  vessels to  engage in  salvage 
services.”  A n d  again, “  th e ir  Lordships are there
fore o f opin ion th a t the learned judge below has 
not adopted an erroneous p rinc ip le  in  f irs t 
estim ating the am ount of loss sustained by  
the M a ry  Louisa, and then adding to i t  an amount 
fo r salvage services.”  T he ir Lordships, however, 
having examined in to  the evidence, d id  not 
accept a ll the item s of loss which had been taken 
in to  consideration by the judge of the V ice- 
A d m ira lty  C ourt, and they fu rth e r considered, fo r 
the reasons expressed in  the judgm ent, th a t he 
had awarded too large a sum fo r salvage 
rem uneration, and they accordingly held th a t an 
aggregate o f 6000?. was sufficient. The case of 
The De B ay  has, in  m y opinion, established the 
fo llow ing  p ro po s ition : th a t the cost of repa iring  
in ju ries  occasioned by rendering  salvage service, 
and the loss o f earnings a ris ing  from  the deten
t io n  of the ship w h ils t such repairs are being 
executed, ough t to  be ascertained w ith  precision 
when possible. In  some cases w h ich  w ill readily 
suggest themselves, the  actual cost o f repairs and 
loss of earnings may be im m ateria l, as for instance 
i f  they clearly exceed the recognised lim its  o f 
salvage award. In  such a case i t  would be a waste 
o f tim e and money to enter in to  such evidence. 
In  other cases i t  may be extrem ely d ifficu lt, i f  no t 
impossible, to ascertain w ith  exactness the am ount 
of such cost and loss, and in  such cases estimates 
m ust be adopted in  m aking the general award. 
D u rin g  the arguments in  the P r iv y  Council, in  
the case o f The De Bay, i t  was urged, as i t  has 
been urged before us, th a t by a llow ing the cost 

' of repairs and loss o f earnings, and then a fu rth e r
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sum  fo r  salvage, the salvors would receive pay
m en t of th e ir  losses tw ice ove r; bu t, as was 
po inted ou t in  the judgm ent delivered by  S ir 
James Hannen, such a resu lt could on ly be 
b rough t about by  the court, a fte r g iv in g  the 
am ount o f the alleged losses specially, ta k in g  them  
again in to  consideration when aw ard ing the • 
rem uneration, an erro r in to  w h ich i t  could not 
be presumed th a t any judge would fa ll.

The cases o f The M artha  (3 Hagg. 431), The 
Enchantress (Lush. 93), The E llo ra  (Lush. 550), 
and The S ta r o f In d ia  (1 P. D iv . 466; 3 Asp. 
M ar. Law  Cas. 261), were c ited on behalf o f 
the  respondents, bu t they do no t appear to 
me to  displace the au th o rity  of the older cases 
cited on behalf of the appellants, and which 
were referred to, approved, and acted npon 
in  the cases o f The Sunniside  and The Be 
Bay. I  fu lly  recognise the very  la rge discretion 
w h ich  is vested in  the judge when dealing w ith  
salvage cases; b u t i t  is, in  m y opinion, a discretion, 
the exercise of which may be reviewed, and how
ever u n w illin g  a C ourt of Appeal may be to 
in te rfe re  w ith  a decision a t w h ich the judge in  
the  exercise of his discretion has arrived, i t  is its  
p la in  d u ty  to  do so when in  its  opin ion the d is
cretion has been exercised in  a m anner w h ich has 
fa iled  to do complete justice between the lit ig a n t 
parties. The alterations w h ich  are occasionally 
made in  the amount of salvage awards illu s tra te  
the general p rinc ip le  to which I  am adverting, 
and a re jection of evidence which ough t to have 
been received would appear to  be a stronger case 
fo r its  application. U nder these circumstances I  
cannot assent to the argum ent of M r. W ebster 
th a t the princip les enunciated in  the judgm en t in  
the case of The Be B ay  are unsound; on the con
tra ry , i t  appears to me not o n ly  tha t they are 
sound, having regard to past au tho rity , b u t th a t 
they  are consistent both w ith  justice  and policy, 
when we bear in  m ind the purposes fo r which the  
ju risd ic tio n  of our courts is exercised in  salvage 
cases. F o r these reasons, and bearing in  m ind 
th a t the property salved in  the present case was 
o f sufficient value to  supply a fund fo r the due 
reward of the salvors, I  th in k  th a t the learned 
judge by whom th is  action was tr ie d  ough t e ither 
to  have received the evidence which was rejected 
before m aking his award fo r the salvage service 
proper, o r to  have referred i t  to the reg is tra r and 
merchants to estimate the add itiona l allowance 
fo r  costs o f repairs and loss aris ing from  deten
tion.

L in d l e y , L .J .— This is an appeal by  the owners 
o f the  steamship M issouri against a decision of 
B u tt,  J . aw ard ing a sum of 65002. fo r salvage 
services rendered by the M issouri to the  steam
ship C ity  o f Chester. The value o f the salved 
p rope rty  was 179,(K M , and there were 111 pas
sengers on board the  C ity  o f Chester. The value 
o f the salv ing property  was 189,0002., and the 
cou rt apportioned the 65002. awarded as fo llow s : 
45002. to  the owners o f the M issouri, and 20002. to 
the m aster and crew. The sum of 45002. awarded 
to  the owners o f the salving ship is a very  large 
sum, but, large as i t  is, her owners complain tha t 
i t  is  not enough to cover the loss they have 
a c tu a lly  sustained by reason of the services the ir 
ship rendered to the C ity o f Chester. They allege 
th a t the M issouri broke her crank shaft, and 
suffered fu rth e r in ju ry , and th a t the cost o f 
repairs alone amounted to  between 20002. and

25002. 'I'hey fu rth e r allege th a t i t  took th ir ty  
days to  make good these repairs, and, tak in g  the 
demurrage rate of the  M issouri to be 1282. 13s. a 
day, they estimate th e ir  loss occasioned by her 
detention for repairs a t 39002., m aking th e ir whole 
actual loss from  59002. to  64002. B y  the statement 
o f claim  the p la in tiffs  demanded, i f  necessary, a 
reference to  the reg is tra r and merchants to  
ascertain the am ount o f damage suffered by the 
M issouri in  rendering the salvage service. A t  
the tr ia l the p la in tiffs  tendered evidence in  
support o f th e ir  above-mentioned claims, b u t the 
learned judge refused to  receive it ,  and he refused 
to d irec t a reference to the reg is tra r and m er
chants to  ascertain the amount o f loss actually 
sustained by reason of the in ju ries  done to  the 
M issouri, and o f her detention fo r repair. The 
v iew takenby the learned judge is expressed a t p. 45 
o f the record.

The substantia l question raised by the appeal 
is whether the learned judge ought to have 
received evidence of the above-mentioned losses, 
and whether he ought, considering the nature 
o f the salvage services and the great value 
o f the property saved, to have awarded to 
the  owners of the sa lv ing ship such a sum as 
would at least cover th e ir losses ou t o f pocket. 
I  th in k  he ought, and m y reasons fo r so th in k in g  
are as follows : Salvage is the compensation made 
to  those by whose assistance a ship or its  cargo 
has been saved from  im pending peril or recovered 
from  actual loss. The claim to compensation fo r 
salvage services is enforceable by action in  the 
C ourt o f A d m ira lty . The persons in  whose favour 
the cla im  w ill be recognised, and the circum 
stances under which compensation to them  w ill 
be awarded, have been the subject of ju d ic ia l 
decision, and the leading princip les applicable to 
these m atters may be taken as settled. I f  the 
claimants come w ith in  the recognised class o f 
salvors, and the  circumstances under which com
pensation is hab itua lly  awarded are proved, th e ir  
cla im  is allowed. In  such cases the claim is made 
and allowed, no t as a m atter o f favour w h ich  can 
be granted o r refused at the a rb itra ry  discretion 
o f the court, b u t as a m atter of r ig h t. The 
M erchant S h ipp ing  A c t 1854 (17 &  18 Y ic t. 
c. 104), s. 458, clearly recognises th is  r ig h t, (a) 
I t  is true  the A c t  in  sect. 458 is confined to salvage 
in  the U n ited  K ingdom , bu t by the law  of th is  
country the nature o f the r ig h t  does not 
depend upon whether the salvage services were 
rendered on the h igh seas o r on B rit is h  te rr ito r ia l 
waters. The lien  which salvors have is on ly  con-

(a) Sect. 458 is as follows : “  In the following cases 
(that is to say), whenever any ship or boat is stranded or 
otherwise in distress on the shore of any sea or tidal 
water situate within the limits of the United Kingdom 
and services are rendered by any person, (1) In  assisting 
such ship or boat, (2) In saving the lives of the persons 
belonging to suoh ship or boat, (3) In saving the cargo 
or apparel of such ship or boat or any portion thereof; 
and whenever any wreck is saved by any person other 
than a receiver within the United Kingdom : There shall 
be payable by the owners of suoh ship or boat, cargo, 
apparel, or wreck, to the person by whom such services 
or any of them are rendered, or by whom such wreck is 
saved, a reasonable amount of salvage, together with all 
expenses properly incurred by him in the performance of 
such services or the saving of such wreck, the amount of 
such salvage and expenses (which expenses are herein
after included under the term salvage) to be determined 
in case of dispute in manner hereinafter mentioned.” — 
Ed .
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sistent w ith  the existence o f a r ig h t  to  be rem u
nerated fo r th e ir  services, and th is  lien  exists 
wherever the services may have been rendered. 
B u t a lthough the salvors have a r ig h t  to  com
pensation fo r salvage services, the am ount to  
wh ich they are en titled  is no t fixed more de
fin ite ly  than by  saying i t  ough t to  be reasonable. 
W h a t is reasonable in  any case m ust depend upon 
a ll the circumstances of th a t case, and different 
m inds w il l  na tu ra lly  sometimes d iffe r in  the ir 
views of what is reasonable. B u t here again 
some circumstances are always m ateria l fo r con
sideration, and these have been ascertained by 
experience, and the court has fo r its  guidance 
a long course of ju d ic ia l decision to assist i t  in  
com ing to a proper conclusion in  each pa rticu la r 
case. The firs t m atter fo r  consideration is the 
nature o f the service rendered, the danger from  
which the one ship has been saved and the 
danger to which the other ship has been exposed.. 
U nde r th is  head have to  be considered the s k ill 
and courage o f the salvors, and the r is k  of life  
and death as well to the saved as to  th e ir  
rescuers. A  salvage service w h ich  ha rd ly  exceeds 
o rd inary  towage is na tu ra lly  remunerated on a 
very  d iffe ren t scale from  an heroic rescue from  
im m inen t destruction. The next m a tte r fo r  con
sideration is the value of the prope rty  saved. The 
p rim a ry  object o f saving a ship and her cargo 
fro m  loss is to  preserve them  fo r th e ir owners, 
and th is  object would be defeated i f  the rem u
neration awarded to the salvors were so 
large as to  deprive the owners o f the saved 
ship and cargo of a ll benefit from  th e ir pre
servation. T h is  consideration a t once lim its  the 
amount o f the  salvors’ rem uneration ; fo r  how
ever m eritorious th e ir services, salvors are never 
awarded such a sum as to  make those services 
useless to  those who have to  pay fo r them. The 
value o f the ship and cargo saved, is therefore 
always one element, and a very im portan t 
element, in  considering the amount to  be awarded 
to  salvors. There is not, however, any definite 
ru le  e ither as to  the proportion of value 
to  be given to the salvors or as to the 
proportion to  be le ft fo r  the owners of 
the prope rty  saved: see The Sulaeia ( u i i  
slip.). A n d  i t  is obvious tha t w h ils t a sm all per
centage on a very large value m ig h t be proper in  
one case, the same percentage m ig h t be a very 
inadequate rem uneration in  another case. The 
r is k  o f ge ttin g  l i t t le  by reason o f the compara
tiv e ly  sm all value o f the property saved is one 
o f those risks w h ich salvors always run .  ̂ A no ther 
circumstance which has to  be taken in to  con
sideration is the r is k  salvors always ru n  o f 
g e ttin g  no th ing  at a ll by reason of the fa ilu re  of 
th e ir efforts to save. However strenuous those 
efforts, however heroic, s till,  i f  unsuccessful, they 
go unrewarded. They have no t in  the resu lt 
benefited the owners of the ship or cargo, and 
there is no th ing preserved ou t of which rem u
neration can be paid. A no ther circumstance to 
be considered is the  importance of so rem unerating 
salvors as to make i t  w orth  th e ir w h ile  to succour 
ships in  distress. This consideration renders i t  
necessary to  be libera l not on ly to captains and 
crews who perform  the salvage services, bu t also 
to  the owners o f vessels engaged in  those services 
where such vessels have been in ju re d  or exposed 
to  danger. The salv ing vessel is often herself 
exposed to im m inen t peril. The r is k  of loss o r

damage to her is  often ve ry  great, and the damage 
actually done to  her, and the loss actually sus
tained by her owner from  delay in  her voyage and 
otherwise may be, and often is, very considerable. 
Hence one element in  determ in ing the amount to  
be awarded fo r salvage services is the  value o f 
the sa lv ing ship and cargo which have been 
exposed to risk , and the nature and extent o f the 
r is k  are other elements fo r consideration. W here 
the sa lv ing vessel is, as in  the present case, a 
large and valuable steamer, exposed to great risk , 
the claims of her owner deserve very favourable 
a tte n tio n : see per D r. Lush ing ton  in  The S p ir it  
o f the Age (Swa. 286). Unless, where the salving 
vessel is a valuable steamer, the rem uneration 
awarded to  her owner is sufficient to cover th is  
risk , owners o f such vessels w ill na tu ra lly  dis
courage th e ir  employment in  salvage services ; a 
resu lt w h ich w ou ld  be very disastrous, and w hich 
the court should do w hat i t  can to  prevent. I n  
order to avoid such a consequence as th is  i t  is 
necessary tha t the amount of compensation 
awarded to the owner of the salving 3hip shall, 
wherever practicable, be suffic iently large to 
cover the r is k  of damage and loss which he ran 
where fortunate ly  none has been sustained. A n d  
where damage and loss have been in  fac t sus
tained, and its  amount can be ascertained, i t  is  
necessary th a t the sum awarded shall, when 
possible, be large enough to  cover such an amount. 
Th is amount, however, ough t not to be the measure 
of the rem uneration, fo r  the damage actually 
sustained may be very small, and there may have 
been serious r is k  of susta ining much greater 
damage. Besides which there is always the ris k  
of earning no th ing by reason of the loss of the 
succoured vessel. The am ount of loss actually 
sustained by the owner o f the sa lv ing ship can 
therefore seldom, i f  ever, be the m axim um  lim it  
o f the rem uneration to  be awarded to  h im . 
N e ithe r can such loss be always the m in im um  
lim it. I t  never can be so where the value of the 
ship and cargo saved is too small to adm it of pay
m ent in  fu ll o f the loss in  question. A n d  even 
where the value is sufficient, the salvage service 
may be so t r if l in g  as to render i t  unreasonable to  
th row  the loss sustained by the salvors on the 
owners of the p rope rty  saved. B u t where the 
salvage services have been dangerous to  the 
salvors, and have occasioned them  serious pecu
n ia ry  loss, and have been h ig h ly  valuable to  the 
owners of the prope rty  saved, and where the 
value of the ship and cargo saved is ample not 
on ly to  defray the loss sustained by the salvors in  
addition to  a proper sum fo r the services o f the 
master and crew o f the salving ship, bu t also to 
leave a substantial surplus fo r the owner o f the 
property  saved, in  such a case the sum to  be 
awarded to  the owner of the salving ship ought 
to  be enough to  cover her actual loss and w hat
ever additional r is k  he ran. O f course care m ust 
be taken no t to  fa ll in to  the e rro r o f rem unerating 
h im  tw ice over fo r the same risk . H e  m ust not 
be remunerated fo r the r is k  he ran of suffering 
the loss, the amount of w h ich  is ascertained and 
taken in to  consideration as the loss sustained. 
A no ther very im portan t reason fo r  ascertaining 
the am ount o f pecuniary loss sustained by the 
owner o f the salving vessel is to  enable the court 
to  make a proper apportionm ent of the to ta l sum 
awarded for salvage services, fo r  i t  is obvious th a t 
no pa rt of th a t sum which is given to  cover the
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r is k  run by the shipowner o r damage to the ship 
ought to  go to  the master or crew.

H ay ing  thus examined the princip les applicable 
to th is subject, i t  is necessary to  tu rn  to the 
authorities and see how they stand. In  The 
Oscar (ubi sup.) the value of the salved ship 
and cargo was 24001; the sum o f 2201. was 
awarded fo r salvage and apportioned between 
five sailing smacks; bu t in  addition to  th is  
sum S ir Christopher Robinson directed a refe
rence to the reg is trar and merchants to ascer
ta in the amount of loss and damage actually sus
tained by the d iffe rent salvors. Again, in  The 
Salacia (ubi sup.) the same learned judge awarded 
15001. for salvage services, and in  addition 6001 
to the owners of the salving ship fo r in ju ries  sus
tained by her, and a fu rth e r sum o f 10001. to them 
fo r the loss o f a sealing voyage. This last sum 
was assessed by the reg is tra r and merchants to 
whom the assessment of th is  loss was referred. 
The learned judge remarked upon the report of 
the reg is tra r and merchants tha t, “  i t  relieves the 
cou rt from  the task of fo rm ing  conjectural esti
mates of such consequences as are a ttribu ted to 
the engagement o f the vessel in  th is  salvage 
service.”  In  a ll ju d ic ia l investigations i t  is 
desirable to  substitute accuracy for conjecture 
when the expense o f so doing is not too great. In  
The Jane (ub i sup.) the same learned judge 
awarded 12001. in  all. O f th is  sum 5001. was 
awarded to the master and crew o f the salving 
ship, and 7001. was given to her owners for 
demurrage, repairs, risks, and expenses. The 
value of the  ship and cargo salved was 70001. 
The owners o f the salving ship claimed 3501. fo r 
demurrage, repairs, and expenses, and there being 
no dispute as to  these figures, no reference to 
ascertain them  was necessary, and they were 
accordingly adopted by the court. In  The Sara
toga (ubi sup.) the value o f the ship and cargo 
salved waB 52,0021. The salving vessel was a 
steamer and was crushed against the landing 
stage at L iverpoo l and was damaged. D r. LuBln 
ing ton  estimated the damage a t 1501., the loss of 
employment when under repa ir at 2501., m aking 
together 4001., and he awarded 6001. in  all. There 
seems to  have been no discussion in  th is  case 
as to  the adm iss ib ility  o r non-adm issib ility of 
evidence as to  the cost of repa iring  the damage 
sustained o r as to  the loss of employment, 
b u t i t  is p lain from  the judgm ent th a t D r. 
Lushington fixed the salvage awarded a t an 
amount sufficient to cover these losses as well as 
ord inary  salvage services. In  The Albert (ubi 
sup.) D r. Lushington, in  awarding 4001. to a cutter 
which was damaged in  saving a ship and cargo 
w o rth  16721., expressly said the 400Z. included the 
damage to the cutter. This rem ark again shows 
tha t the salvage awarded ought a t a ll events to 
cover the amount of damage sustained by the 
salv ing ship when the property salved is of suffi
cient value to  enable th is  to be done. This case is 
reported w ith  two others, The Otto Herm an  and 
The E lla  Constance, and in  the head-note i t  is 
stated, “  in  a ll cases the value o f the salving 
vessel is regarded, and to whatever remuneration 
is given, m ust be added a sum to meet any 
damage she sustains.”  B u t I  cannot find  any
th in g  in  the judgm ent in  those cases which 
warrants so wide a proposition. I t  is evidently 
inaccurate where the damage done to  the salv ing 
ship is very great compared w ith  the value of
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the ship and cargo salved. In  The Mudhopper 
(ubi sup.) S ir Robert P h illim ore  expressly decided 
a fte r argum ent tha t the owner of the salving ship 
was en titled  to  be compensated fo r the damage 
• j j - -'P ant  ̂ ^or her detention du ring  repair, 
in  addition to  what was awarded fo r salvage 
services. In  th is  case the princ ip le  being decided, 
the figures were agreed. In  The Sunniside (ub i 
enp.) evidence was tendered of what the salv ing 
vessel, the Monarch, m igh t have earned i f  she 
had not been occupied in  rendering the salvage 
service, and also of the cost of repairing the 
damage done to her. This evidence was objected to 
on the ground th a t no fixed sum could be awarded 
to r these m atters in  addition to the sum given as 
a salvage reward which covered ¡these item s. S ir 
James Hannen adm itted the evidence as an ele
m ent to  be considered in  awarding the rem u
neration to be paid to a vessel which has rendered 
onoV7agre services> M d  he awarded the Monarch 
Taai , or saJvage services pure and proper, and 
1001. beyond tha t for loss o f p ro fit and repairs, 
1 he last and most im portan t case in  which th is  
question has been discussed was the case o f The 
JJe Bay (ub i sup ), deoided by the P r iv y  Council, 
i n  tha t case the judge of the V ice -A dm ira lty  
Oourt of M alta  had awarded a salving ship 50001. 
to r salvage services and 35001. fo r  demurrage and 
damages, i.e. 85001. in  all. A n  appeal was brought 
f * 1 tf>e ground tha t th is  sum was excessive, and 
the P r iv y  Council reduced the amount to 60001. 
th e  court thought tha t some of the items 
ot loss were no t satisfactorily proved, bu t the 
court nevertheless would not d is tu rb  the ju d g 
ment on these items, bu t the Jud ic ia l Committee, 
allow ing them  to  stand, reduced the 50001. on the 
ground tha t the court below having allowed a ll 
damages and losses in  fu ll had been too libera l 
in  adding so large a sum as 5000Z. to them, 
¿n th is case the P r iv y  Council expressly decided 
th a t the court below had done r ig h t in  
adm itting  evidence o f the loss sustained by the 
salv ing vessel and in  ascertaining the amount o f 
such loss, and in  fix in g  the sum awarded h igh 
enough to cover such loss and a proper remunera
tion  fo r the salvage services. I t  is true  th a t the 
decisions of the P r iv y  Council are theoretica lly 
not b ind ing  on th is  court, bu t in  cases o f mercan
t ile  or A d m ira lty  law  where the same principles 
are professedly followed in  the colonies and in  
th is  country, i t  is, to  say the least, h ig h ly  unde
sirable tha t there should be any conflict between 
the decisions o f the Jud ic ia l Committee and 
those of the H ig h  C ourt or Courts o f Appeal in  
th is  country. Even i f  therefore I  doubted the 
correctness of the decision in  the case o f The De 
B ay (ub i sup.), I  should be disposed to  follow i t  
ra ther than depart from  it ,  and so introduce a 
d iversity of practice where there ought to be no 
difference in  princip le. B u t in  fact the cases 
already referred to seem to me fu lly  to warrant 
the decision in  the case of The Be Bay, and I  do 
not regard i t  as in troducing any new practice or 
princip le. I t  must, however, always be borne in  
m ind tha t the court was there dealing w ith  a case 
m  which the value o f the property saved was very  
large compared w ith  the whole sum awarded to  
the salvors, and tha t there was no circumstance to 
prevent the  court from  awarding enough to cover 
the whole loss sustained by them. The conclu
sion to be drawn from  these authorities is, tha t 
where the property saved is ample in  the sense

T he City  of Chester.
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already explained, and where there is  no circum 
stance which the court can see at once would 
prevent i t  from  g iv in g  an amount of salvage 
sufficient to cover the loss sustained by the salvors, 
evidence has been received, and ought to  be 
received, to show the amount of loss actually 
sustained by  the owner o f the salving ship by 
reason of the salvage services, w ith  a view to fax 
his rem uneration at a sum tha t w i l l  cover such 
loss, and remunerate h im  fo r such fu rth e r r is k  as 
he ought to be compensated for. Th is view is 
corroborated by the form  of statement o f claim 
given in  Appendix 0 , s. 3, No. 6, to the Rules of 
the Supreme C ourt 1883. In  th a t fo rm  w ill be 
found amongst the particulars of a salvor’s claim, 
“ Damage done to the salving ship, so much. 
These form s were settled by persons of great 
experience; and although of course they are on ly 
illu s tra tive  and not conclusive on any question of 
princip le , the form  in  question indicates tha t, 
where a salving ship has been in ju red, the cost of 
repa iring  her ough t to be stated. I f  i t  ought to 
be stated, evidence in  support of the  statement 
ought not to be rejected except in  cases where i t  
is useless to adm it it .  I f  i t  be said tha t the 
amount of salvage to be awarded is discretionary 
w ith  the judge, the answer is tha t h is discretion is 
a ju d ic ia l discretion and no t an a rb itra ry  discre
tion , and tha t a judge who excludes evidence 
on a m atter which he ought to  consider does 
no t place him self in  the position in  which he 
ough t to  be before h is discretion can be exercised.
1 do not, however, wish to be understood as 
going fu rthe r than the court d id  in  the case of The 
Be Bay (ubi sup.). W hen the judge has ascer
tained the amount of loss sustained by  the salvors, 
i t  s t il l remains fo r  h im  to decide what amount of 
salvage is reasonable, regard being had to a ll the 
circumstances of the case— the amount of loss 
sustained by the salvors being on ly one of them. 
B u t unless, ow ing to  the com paratively sm all 
value of the property saved, the tr if l in g  nature 
o f the salvage services, o r some other c ircu m 
stances, the judge can foresee th a t i t  w il l be 
useless to inqu ire  in to  the loss sustained by the 
salvors, he ought, in  m y opin ion, to  receive ev i
dence o f such loss.

In  the present case the value of the salved 
property was ample not on ly  to defray any 
amount of remuneration which could be reason
ably awarded to the salvors, bu t also to leave 
a very large surplus to the owners o f the 
property  saved. The salvage service was im 
portant, and there was no circumstance to  ju s tify  
the court in  coming to the conclusion tha t the 
evidence, i f  taken, would not affect the amount of 
salvage to  be awarded. The learned judge who 
tried  the action awarded to  the owners of the 
salving ship 45001., which is a large su m ; but, as 
already stated, he refused to  allow evidence to  
be given either before h im self or the reg is trar of 
the loss sustained by those owners by reason of 
the damage done to the ir vessel, and by reason of 
the delay in  her voyage. The learned judge, how
ever, had not the assistance o f the decision of the 
P r iv y  Council in  the case of The Be B ay  (ub i 
sup.), fo r tha t case was no t decided t i l l  June 
1883, two months after the present case was 
heard by him . B ad  tha t decision been reported, 
the learned judge would no doubt have followed 
it .  F o r the reasons above stated I  am of opinion 
tha t the learned judge ought, under the circum- 
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stances, either to  have adm itted the evidence 
which he rejected, and then to  have decided 
what would be a proper sum to award the 
salvors, or to have fixed the rem uneration 
for mere salvage, and to have referred the 
amount of loss to the reg is trar and merchants, 
and have added tha t amount to the form er sum. 
Had he adopted e ither of these courses, and
ascertained as a fact th a t the salvors losses out
of pocket amounted to between 50001. and 6000Z. 
which is what they allege, I  cannot th in k  tha t he 
would have considered 45001, sufficient fo r the ir 
remuneration. W hether the judge of the A d- 
m ira lty  D iv is ion of the H ig h  Court in  th is  or any 
other salvage action w ill h im self ascertain the 
amount of loss, or refer i t  to the reg is trar and 
merchants, is en tire ly a m atter fo r  ^ s?r^ 10?: 
B u t I  cannot th in k  i t  d iscretionary w ith  h im  to 
adm it or reject evidence of such loss where, as m
th is  case, there is no th ing t0 i us^ 0^ e r e  can'be 
of the evidence as useless, and where tnerecan Pc 
no difference of opinion as to the ample value of 
the property saved to  adm it of the app 
the course followed in  the case o f The Be B ay  
(ubi suv 1 The appeal ought not, in  m y opinion, 
to  be* dismissed, b ff i the order of the court below 
ought to be varied so fa r as R relates to  the sum 
o f 45001. awarded to the appellants Unffiss, 
therefore, the appellants prefer to take the gum of 
45001. awarded them, they are en titled  to  an 
in q u iry  in  the term s stated by the Mas e
Rolls, in  order to ascertain the amount of loss
sustained by them, and to  add the amount when 
ascertained to  the sum awarded fo r u , •
ship and the r is k  of her earning no th ing , ana ttns 
sum we f ix  at 10001.

Solicitors fo r the appellants, Bateson and Go.
Solicitors fo r the respondents, H i l l ,  Bickenson, 

Lightbound, and Dickenson.

June 17 and 18,1884.
(Before B r e t t , M.R., B o w e n  and P r y , L .JJ ., 

assisted by N a u t ic a l  A ssessors.)

T h e  B e r y l , (a)
ON AP P E A L EROJI B U T T , I.

C ollis ion—B isk o f collision— Grossing steamships 
— Course— Province o f T r in ity  M aste rs-B egu- 
lations fo r  Preventing Collisions at Sea 188U, 
arts. 18, 22.

The object o f the Begulations fo r  Preventing 
Collisions at Sea is not merely to prevent actual 
collision, but also r isk  o f collision, and therefore 
the regulations should be applied, not only when 
there is actual r isk  o f collision, but a^f° }w']?re 
the circumstances are such that i t  is probable that 
r is k  o f collision may be invo Ived. (b)

The duty o f a vessel to “  keep her course under 
art. 22 of the Begulations fo r  Preventing 
Collisions at Sea is complied w ith  i f  she keeps

(a) Reported by J. P. Aspikall and F. W. Baikes, Esqrs., 
Barristers-at-Law.

(!>) O n  reference to the American decisions we find i t  
was decided in The Dexter (23 W all, 69) that the regula
tions are obligatory from the time when necessity for 
precaution begins. In  another American case, The 
Milwaukee (1 Brown Adm. 313), i t  was laid down that 
risk of collision begins the moment the two vessels have 
approaohed so near that a collision might be brought 
about by any departure from the rules of naviga
tion.—Eu.
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her heading, w hilst checking her speed, because 
art. 22 covers direction only, and not speed. 

Under art. 18 o f the Regulations fo r  Preventing 
Collisions at Sea, a steamship approaching 
another vessel so as to involve risk  o f collision, is 
always hound to slacken her speed, but her duty  
to stop and reverse her engines is governed by the 
words “  i f  necessary.”

Per Brett, M .R. : The duty to execute the 
manœuvres prescribed by the Regulations fo r  
Preventing Collisions at Sea does not arise fro m  
the mere fa c t o f risk  o f collision, but only i f  
such fa c t ought under the circumstances to be 
•within the knowledge o f those in  command o f the 
ship.

Per Brett, M .R. : The functions o f the nautica l 
assessors being to assist the judge by the ir advice, 
and not to control his decision, where the judge 
differs fro m  his assessors on questions o f nautica l 
s k il l he is not bound by the ir opinion, (a)

(a) The functions of the nautical assessors have since 
been discussed by the Court of Appeal, in  the cases of 
The Glengarry (decided Nov. 26,1884) and The Viatka 
(decided Nov. 27,1884). In  The Glengarry i t  was argued 
on appeal that the opinion of the nautical assessors in 
the Admiralty Court, who have seen the witnesses, is 
not to be reversed by the assessors in the Court of 
Appeal. To this argument the Court of Appeal refused 
to acoede. The remarks of Brett, M.R. were as follows : 
“  The judge of the Admiralty Court, assisted by assessors, 
has come to a certain eonelusion, and this is brought by 
way of appeal before us, who are also assisted by 
nautioal assessors. Now I  do not say that there is an 
appeal from the nautical assessors in the Admiralty 
Court to the nautical assessors in this court. But I  do 
say that the appeal when i t  comes on is a rehearing, and 
that we must give our own opinion on the ovidenoe, and 
ask the assistance of our own assessors upon any ques
tion of nautical skill that may arise.”  In  The Viatka i t  
was argued that in cases where damage has been done 
by a ship breaking adrift from her moorings the opinion 
of the assessors as to the propriety of the moorings is 
binding on the court. In  support of this contention 
reliance was placed upon the eases of The Volcano (2
W . Rob. 337) ; The W illiam Lindsay (L. Rep. 5 P. C. 338 ; 
2 Asp. Mar. Law Cas. 118), and The Peerless (Lush. 30). 
The remarks of Brett, M.R. on this point are as follows : 
“ This ease was tried in the Admiralty Court, and the 
T rin ity  Masters, upon certain questions which were 
asked them by the judge, came to a eonelusion adverse 
to the defendants so far as Trin ity Masters have authority' 
to come to such a conclusion. They in this case gave 
adverse answers to the nautical questions put to them 
by Butt, J. The learned judge differed from his nautical 
assessors as to the answers given him on these nautical 
questions. Dr. Phillimore, to my surprise, has argued 
that the judge of the Admiralty Court was bound iu law 
to accept the answers of his T rin ity  Masters upon these 
questions of nautical skill. The constitution of the Admi
ralty Court has long since been settled, and it  is this : 
The judge is the sole judge both of law and of faot. He 
is the oourt, and he only, and the gentlemen who assist 
him are no part of the court. The assessors, from the 
very meaning of the word, are there merely to assist him. 
The responsibility of finding both law and fact rests 
solely upon the judge. I f  that is so, i t  is at once absurd 
to argue that he, being the person solely responsible for 
the finding of the facts, is bound as a matter of law to 
follow anyone else’s opinion in relation to the facts. I t  
would come to this, that the judge would be bound to 
find upon his own responsibility that a fact was so and 
so when he himself had a firm conviction that i t  was not 
so. The judge of the Admiralty Court ought, and always 
does pay the greatest possible deference to the opinion 
given him by the assessors upon questions of nautical skill. 
Unless he is forced by the most extreme conviction of 
his own to the conclusion that he cannot agree with 
them, he always follows them ; but to say that, i f  he has 
that firm conviction, he is yet bound to follow them, is 
absurd,”  In  the case of The Aid  (4 Asp. Mar. Law Cas. 
432) Sir Robert Phillimore laid down the law in the same
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The steamships A . and B. were on courses crossing 
one another at r ig h t angles, the A . having the B. 
on her starboard side. When they had approached 
one another ' w ith in  a distance o f fro m  a quarter 
to h a lf a mile, those on the B ., seeing tha t those 
on the A. were taking no steps to keep out o f the ir 
way,' whistled and eased the engines. When 
w ith in ' 300 yards o f one another, those on the
B., seeing that those on the A. were s t i l l  tak ing  
no steps to keep out o f the ir way, stopped arid 
reversed the ir engines f u l l  speed astern, but the 
vessels came in to collision. I t  was admitted that 
the A. was to blame, but contended that the B . 
was also to blame fo r not stopping and reversing 
sooner.

Held, tha t i t  was the duty o f the B., under 
a r^ . 18 o f the Regulations fo r  Preventing 
Collisions at Sea, to stop and reverse her engines, 
i f  necessary, to avoid risk  o f co llis ion ; tha t she 
had fa iled  to do so in  due tim e ; and that she 
therefore was also to blame fo r  the collision.

T his was an appeal by the plaintiffs in a damage 
from a judgment of Butt, J., by which he 

had found the steamship Abeona alone to blame 
for a collision between that vessel and the steam
ship Beryl.

The collision occurred in  the N o rth  Sea, at 
about 11.30 p.m. on the 10th Sept. 1883. The 
steamships were on courses crossing one another 
a t about r ig h t angles, the Abeona having the  
B ery l on her starboard side. A s they approached, 
those on the B ery l, seeing th a t the Abeona was 
tak in g  no steps to keep out of the way, slackened 
her speed and blew the ir whistle at a distance of 
from  a quarter to ha lf a m ile  off. The B ery l 
continued at th is  slackened speed u n t il w ith in  a 
distance of 300 yards, when the Abeona s t ill tak ing  
no steps to keep out o f the way, the engines o f the 
B ery l were stopped and reversed fu ll speed astern ; 
but, no tw ithstanding th is  manoeuvre, the vessels 
came in to  collision, the B ery l w ith  her stem and 
po rt bow s tr ik in g  the starboard bow of the Abeona.

The fu rth e r facts of the case appear in the 
report o f the proceedings in  the cou rt below : 
(5 Asp. M ar. Law  Cas. 193 ; 49 L . T . Rep. N . S. 
748; 9 P. D iv . 4.)

The appellants adm itted tha t the  Abeona was 
to  blame, bu t contended tha t the B e ry l was also 
to blame.

H a ll,  Q.C. and D r. Phillim ore , for the owners 
of the Abeona, in  support of the appeal.— The 
Bery l has in fring ed  the 18th a rtic le  o f the regula
tions in  not stopping and reversing her engines 
u n t il at a distance of 300 yards from  the Abeona. 
The artic le  directs th a t a steamship, i f  approach
in g  another ship so as to  involve r is k  of collision, 
shall stop and reverse her engines i f  necessary. 
Here, however, the B ery l kep t on afte r r is k  of 
collis ion had been involved, and after i t  had 
become necessary, w ith in  the moaning o f the 
article, to stop and reverse. She therefore has 
in fringed the artic le  and should be held to blame :

The IOiedive, 4 Asp. Mar. Law Cas. 360 ; 43 L. T.
Rep. N. S 610 ; L. Rep. 5 App. Cas. 876.

The Benares, 5 Asp. Mar. Law Cas. 171 ; 48 L. T.
Rep. N. S. 127 ; 9 P. Div. 16.

Though i t  is true  tha t she was bound by a rt. 22 to

way. I t  is to be noticed that the effect of deciding tha t 
the opinion of the nautical assessors is under any 
circumstanoes binding on the court, is nothing less than 
giving them the functions of a ju ry.—Ed.

The Behyl.
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keep her course, yet art. 18 was also applicable, i t  
always being the d u ty  of a steamship to stop and 
reverse, i f  necessary, to avoid r is k  of collision. 
Moreover, a rt. 22 is concerned w ith  beading only, 
and has no th ing to  do w ith  speed. I f ,  therefore, 
the B ery l had stopped and reversed earlier, while 
keeping the same heading, she would have obeyed 
the  directions contained in  both articles. A n  
officer in  command o f a vessel has no r ig h t to  
b lin d ly  act upon the assumption tha t another w i l l  
manoeuvre in  accordance w ith  the regulations, 
where the circumstances are such tha t there is 
considerable p robab ility  tha t the o ther vessel w il l 
neglect to do what is her duty.

M yburgh, Q.C. (w ith  h im  Kennedy) fo r the 
respondents.— I t  is  conceded th a t the B ery l 
slackened her speed at a distance of from  a 
quarter to  ha lf a m ile. T ha t is in  itse lf evidence 
of careful navigation, and was a compliance w ith  
the  direction in  art. 18 to  slacken her speed. I n  
consequence o f the con tinu ing neglect of the 
Abeona to  keep out of the way, the slackening on 
the p a rt of the B ery l was insufficient, and i t  
became necessary to stop and reverse. In  order 
th a t the officer in  command of the B ery l m ig h t 
p rope rly  appreciate the state of the case and come 
to  a r ig h t conclusion as to  the proper manoeuvre, 
i t  was necessary tha t some reasonably short tim e 
should elapse between the order to  slacken and 
the order to stop and reverse. I t  is  subm itted 
tha t, w ith  the B ery l m aking e igh t knots an hour, 
the tim e th a t she would take to ru n  the space 
between the distance of from  a quarter to  ha lf a 
m ile, and the 300 yards at which she adm itted ly  
stopped and reversed, is necessarily very short, 
and tha t therefore, under the circumstances, there 
has been a compliance w ith  the ru le . The officer in  
charge of the B ery l had a r ig h t  to assume th a t 
the Abeona would have done her duty, and p ro
bably do i t  by go ing under his stern. F o r h im  
to  have stopped and reversed before i t  became 
absolutely necessary, m ig h t have been the very 
means o f counteracting th is  manoeuvre, and 
m ig h t have brought about r is k  of collision. The 
circumstances were such th a t i t  could not have 
been present to  the m ind  of the officer in  charge 
of the B ery l tha t there would be r is k  o f collis ion 
u n t i l  the vessels were in  close p ro x im ity , and 
even then, had the Abeona done her du ty , i t  is 
probable tha t no collision, would have occurred.

B rett, M.R.— I  am very sorry in  th is  case to 
have to  come to  the conclusion to w h ich I  feel 
bound to come. A  great many th ings have been 
said du rin g  the  argum ents w h ich  I  th in k  have 
startled  me th a t they should have been b rough t 
forw ard at th is  tim e. I  refer to  the observations 
made w ith  regard to  the construction of the regu
lations, w h ich I ,  fo r  m y part, though t had been 
settled almost from  the tim e the rules were drawn 
up. I  take i t  th a t the basis of a ll these rules is 
th a t they are instructions to those in  charge o f 
ships as to what they ought to do, and the Legis
la tu re  has no t though t i t  enough to say, “  We w ill 
give you rules w h ich shall prevent a collision 
they have gone fu rth e r and said tha t, fo r  the 
safety of navigation, “ We w ill give you rules which 
sha ll prevent r is k  of collis ion.”  I t  is, therefore, 
no t enough for an officer in  command of a ship to 
do on ly tha t which w ill prevent a collision. The 
Legis la ture  lays down rules w h ich shall regulate 
h is conduct, no t m erely fo r the purpose of prevent-

in g  a collision, b u t fo r the purpose of preventing 
even r is k  o f collision. Therefore, the basis and 
foundation of a ll these rules are instructions to  
those in  command of ships by which r is k  of col
lis ion  is to  be avoided. W hen one speaks ot rules 
which are to  regulate the conduct of men, the 
rules can on ly  apply to those circumstances which 
m ust or ought to be known to  the parties at the 
tim e. I t  is impossible to  regulate the conduct ot 
people as to unknown circumstances. W hen one 
is in s tru c tin g  people, i t  m ust be to  in s tru c t them  
as to what they ought to  do under circumstances 
which are or ought to  be before them. W hen one 
says th a t a man m ust slacken speed or stop and 
reverse in  order to  prevent r is k  o f collision, i t  
would be insensible to  suppose th a t i t  would 
depend upon the mere fac t of whether there was 
r is k  of collision, i f  the circumstances were such 
th a t he could not know  there was r is k  o f collision. 
I t  would be w icked fo lly  to  a ttem pt to  regulate a 
man’s conduct w ith  regard to circumstances 
w h ich  could no t be known to h im . I  pu t some 
instances du ring  the argum ent to  show tha t th is  
m ust be so. A  vessel approaching another vessel 
ought to  Blacken her speed, i f  by going on there would 
be r is k  of collision. B u t suppose the n igh t to  oe 
absolutely dark and the other vessel to  be show
in g  no ligh ts , i t  would b9 absolutely w icked, under 
circumstances lik e  these, where the officer could 
have no means o f know ing tha t there was r is k  o f 
collision, to  ho ld his owners liab le  fo r a breach of 
the ru le . I f ,  however, the circumstances were 
such tha t he onght to  have seen the other ship, 
then i t  is no excuse to  say tha t in  fact he d id  not 
see her. Take another case. I f  two vessels are 
approaching on courses which w ill cause them  to  
meet on a h igh headland, so th a t u n t il they are 
absolutely closo they cannot see one another, 
how is one to regulate th e ir conduct under these 
circumstances ? I t  is absurd to  suppose tha t i t  is 
possible to regulate the ir conduct w ith  regard to 
w hat they cannot see and cannot know. There
fore the  consideration m ust always be in  these 
cases, were the circumstances such as ought to have 
b rough t i t  to the m ind o f the persons in  charge tha t 
the ru le  was applicable ? I t  is not whether the 
ru le  was in  fact applicable, b u t were the c ircum 
stances such tha t i t  ought to  have been present to  
the m ind o f the officer in  charge tha t the ru le  was 
applicable. T ha t being so, we have, in  th is  case, 
to  apply tha t consideration to  tw o separate rules, 
and to  apply i t  under separate circumstances. 
The f irs t ru le  is th is  : “ I f  two ships under steam”  
—not two steamships therefore, b u t “  two ships 
under steam,”  th a t is, w ith  th e ir  steam u p —“  are 
crossing so as to involve r is k  of collision, the ship 
which has the other on her own starboard side 
shall keep ou t of the way of the other.”  I f  
the circumstances of the two ships under steam 
are such tha t those in  charge o f them  ought to  
see th a t r is k  o f collision is involved, then the ship 
which has the other on her starboard side is 
bound to do something to keep out of the way of 
the other. The object of these regulations being 
to  avoid r is k  o f collision, a canon fo r the ir in te r
p re ta tion  is tha t they are a ll applicable at a tim e 
when the r is k  of collision is to bo avoided, not 
th a t they are applicable when tho r isk  of co lli
sion is already fixed and determined. There
fore, they are a ll applicable some tim e before 
the r is k  o f collision is fina lly  fixed and deter
mined. Hence we have always said th a t the
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r ig h t  m om ent of tim e to be considered is 
th e  moment before the r is k  o f collision is con
stituted. The words of the ru le  are no t “ I f  two 
ships under steam are crossing w ith  a r is k  of 
collision,”  bu t “  are crossing so as to involve r is k  
o f collision,’ th a t is, the moment before there was 
r is k  o f collision. Here the du ty  of the Abeona 
was to follow whatever manœuvre she chose to 
select which would keep her out o f the way of 
ih e  other so as to  avoid r isk  o f collision. B u t 
then there is a reciprocal ru le  which applies to 
the conduct o f the other ship, which is th is  : 
“  Where, by the above rules, one o f two ships is to 
keep out o f the way, the other shall keep her 
course.”  I t  was suggested tha t “  keeping her 
course ”  meant keeping her course at the same 
pace at which she was going before she was called 
upon to obey th is  rule. I t  is the firs t tim e I  ever 
heard i t  suggested “  keeping her course ”  means 
th a t she is to keep on at the same speed as 
before. I t  has no th ing  to do w ith  the question of 
speed, bu t is concerned w ith  the direction in  which 
a vessel is going. Therefore, she was bound to 
keep her course. How  we come to  another rule, 
the 18th, which does not in  any way modify, clash 
w ith , o r require to be construed at the same tim e 
as, the other rules. I t  is  a w ho lly  independent 
rule. I t  w il l apply, though certain o f the other 
rules apply. In  the case of two steamers approach
in g  each other i t  applies to both o f them. W e have 
had a g rea t deal of discussion about th is  rule, 
and i t  is very necessary to  consider i t  carefu lly. 
I t ,  in  m y opinion, like  a ll the others, applies more 
p a rticu la r ly  to the moment before the r is k  of 
collis ion is constituted and exists. I t  is applicable 
a t a tim e when the action of both steamers is such 
as to  involve ris k  of collision. A t  tha t m om ent 
o f tim e, i f  what they are doing involves r is k  of 
collision, they ought both to slacken th e ir speed. 
I t  applies to each o f them. B u t i t  may be tha t 
the condition o f th ings ju s t before the moment 
when the r isk  of collision is to be constituted is 
such tha t the slackening w ill no t suffice to avoid 
the r is k  o f collision, and i t  requires another 
manœuvre, viz., stopping and reversing. I f  then 
i t  is necessary to stop and reverse, they m ust do 
so, either one or the  other o r both. B u t th is, 
again, is an ins truction  as to the conduct of men, 
and i t  cannot be tha t they are to stop and reverse 
m erely because i t  is proved afterwards tha t there 
was r is k  of collision ; i t  muse be i f  the c ircum 
stances are such tha t an officer of ord inary s k ill 
and care would be bound to  come to  the conclu
sion tha t i t  was necessary to  stop and reverse.

T ha t being the construction of the rules, we have 
to  apply them to the present case. The applica
tio n  of these rules in  the C ourt o f A d m ira lty  is 
made by a mixed tribuna l. The judge has to t r y  
the case and the judgm ent is his and his alone. 
The assessors who assist the judge take no pa rt 
in  the judgm ent whatever. They are not respon
sible fo r i t  and have no th ing to do w ith  it .  They 
are there fo r the purpose of assisting the judge 
by answering any questions as to  nautical sk ill. 
They have no th ing to do w ith  the c red ib ility  o f 
witnesses, unless tha t c re d ib ility  depends upon a 
special knowledge of nautical affairs. They have 
no th ing to do w ith  the question whether the evi
dence proves tha t vessels were a t one distance or 
another at any given tim e. That is not th e ir 
function. A ll tha t is  to be decided upon the 
responsib ility of the judge, and upon the evidence

before him , and upon his view of the evidence. 
B u t nautical questions may arise in  the course of 
the case, and the judge is then entitled to  ask the 
op in ion of the assessors fo r his own guidance. 
They are, therefore, there to assist the judge in  
solv ing any question of nautical s k ill upon which 
he wants instruction . Therefore, before such a 
tribuna l, the fina l question which has to  be de
cided is a m ix tu re  of what is the law and what is 
the construction o f these rules, which is a ques
tio n  solely fo r the judge. The judge  is bound to 
give great weight to the opinion of his assessors ; 
b u t at the same tim e, i f  he does not th in k  th e ir  
view r ig h t, he is not bound to fo llow  it ,  bu t follows 
his own view. I  th in k  tha t on several occasions 
the opinion of D r. Lush ington differed w ith  tha t 
o f his assessors even as to questions of nautica l 
s k ill,  and unless the C ourt of Appeal though t his 
decision wrong, i t  stood. S t il l i t  would be im per
tine n t in  a judge not to consider as almost b ind ing 
upon h im  the opinion o f the nautica l gentlemen 
who, having ten tim es his own sk ill, are called in  
to  assist him . I t  must, however, be remembered 
th a t they are there to assist the judge and not to 
contro l. Now, apply ing these observations to 
the present case, i t  cannot be doubted tha t these 
vessels were approaching each other in  a manner 
which made three of these regulations applicable. 
The 16th a rtic le  was applicable. The Abeona 
was bound to get out o f the way of the Beryl. 
The moment th a t ru le  applied to the Abeona 
the 22nd a rtic le  applied to the Beryl, namely, 
to  keep her course. I f  both these vessels had 
done w hat they ought to  have done, r is k  of 
collision would never have been constituted. 
B u t they w ent on u n t il the 18th ru le  became 
applicable. The Abeona seems to  have done 
everyth ing tha t was wrong. She was a great 
screw collier, on the north-east coast, perfo rm ing 
her voyage w ith  the carelessness which is not un
common amongst colliers. She was going at fu ll 
speed, not looking to the r ig h t or le ft, and very 
lik e ly  w ith  her helm lashed, and a ll her people 
asleep. Therefore, the whole question is, i t  being 
adm itted tha t the Abeona was to blame, whether 
the B ery l broke any o f the rules. W hat she did 
was this, she kept her course, and, seeing the 
Abeona was not doing her du ty , she whistled. 
T h is  f irs t whistle is im m ateria l, as i t  is not con
tended tha t she was bound to do an y th ing  more 
at tha t time. But, seeing the Abeona was s t ill 
keeping on, she whistled again, and slackened her 
speed. A t  th a t moment, were the circumstances 
such as ought to have caused the officer in  charge 
o f the B ery l to  perceive tha t the two vessels were 
so approaching as to  involve r is k  o f collision P 
They were at a distance o f from  a quarter to ha lf 
a m ile. A t  tha t tim e the officer in  charge o f the 
B ery l slackened his speed. W hether he was ju s 
tifie d  in  on ly doing th a t seems to me to  involve 
a question o f nautical sk ill, and, assuming the 
vessels to have been ha lf a m ile apart, we have 
asked our assessors the fo llow ing question : “  A t  
the tim e o f the second w histle  could the Abeona, 
w ithou t d ifficu lty , have passed under the stern of 
the B ery l, or could she then otherwise, w ithou t 
d ifficu lty , have avoided h e r? ”  They answer the 
question in  the affirm ative. Therefore, I  th in k  
th a t at tha t tim e the officer in  command of the 
B ery l was not p u t in to  such circumstances as 
ough t to have made h im  come to  the conclusion 
th a t i t  was necessary to stop and reverse. He
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had a r ig h t to assume th a t the Abeona would not 
go on obstinate ly neglecting her du ty . A ccord ing 
to  his evidence, 300 yards is the greatest distance 
we can give h im  from  the Abeona before he acted 
again.

Now, the question is raised whether at any 
appreciable tim e before he d id  again act— as
sum ing i t  to be 300 yards— the circumstances were 
such th a t he ough t to have come to the conclusion 
th a t i t  had become necessary, in  order to avoid 
r is k  o f collision, to  stop and reverse. In  order to 
solve tha t question, which involves a m atter of 
nautical sk ill, we have asked the gentlemen who 
assist us th is question : “  W as the officer o f the 
B ery l ju s tified , as a sailor, in  supposing, u n t il he 
was w ith in  300 yards of the Abeona, tha t the Abeona 
would keep out of his way, and could do so w ithou t 
d ifficu lty .”  They answer th a t question in  the 
negative. A ccord ing ly , the next inference o f fact 
which I  should draw, assuming tha t answer to be 
correct, is  tha t he was not jus tified  in  w a iting  
u n t i l  the vessels were 300 yards apart before he 
stopped and reversed. H e bad come w ith in  the 
rule, the circumstances being such tha t he ought 
to have earlier come to  tho conclusion th a t i t  was 
necessary to stop and reverse. B u t, in  order to 
avoid any d ifficu lty , as to the form  o f the question, 
we have asked another question which seems to 
me absolutely to clench the m atter : A t  300 yards 
could the Abeona, by any manoeuvre, have avoided 
r is k  o f collision, unless the B ery l had, a t the same 
tim e, stopped and reversed? They answer, No. 
I t  cannot be tha t, i f  what an officer is to do is to 
act so as to avoid r is k  of collision, he is to  delay 
acting u n til the tim e  when, unless he stops and 
reverses, i t  is impossible fo r the other vessel, by 
any manoeuvre, to avoid r is k  of collision. Upon 
these answers, and—i f  i t  is w orth  w h ile to say 
so— I  confess I  cannot m yself see how they oould 
answer otherwise, as I  cannot conceive th a t these 
two vessels could approach on the courses on which 
they were to w ith in  300 yards of each other 
w ith ou t r is k  of collision. I  absolutely and 
en tire ly  agree w ith  these find ings of nautica l 
fact, and, adding to those nautical facts the facts 
which are established by the evidence, I  am sorry 
to say tha t I  have been obliged to  come to the 
conclusion tha t i t  had become earlier necessary, 
w ith in  the meaning of the ru le, for the officer o f 
the B ery l to stop and reverse in  order to avoid, not 
on ly collision, bu t r is k  of collision. I f  tha t be so, 
the resu lt is th a t the Beryl is  to blame as w e ll as 
the other vessel, and the usual consequences m ust 
follow . I  Bhould have been glad i f  B u tt, J. had, 
in  his judgm ent, stated what the question was 
w hich he de fin ite ly  and in  term s le ft to his 
T r in i ty  Masters. H ad we known what i t  was 
th a t was le ft  to them  i t  would have g rea tly  
assisted us. Therefore, w ith  great reluctance, the 
conduct of the Abeona having been as bad as i t  
could be, and the officer o f the B ery l having been 
p u t in to  a d ifficu lt position by the w rong fu l act 
o f the Abeona, a ll th a t can be said is tha t he d id  
not do tha t which the A c t o f Parliam ent declares 
and enacts he m ust do, and for th is  pardonable, 
excusable, and s lig h t fau lt, I  feel bound to decree 
tha t his owners m ust pay fo r tha t breach o f the 
A c t o f Parliam ent. W e, therefore, find  both 
vessels to  blame. There w il l  be no costs here or 
in  the court below.

B owen, L .J .— I  am of the same opinion. I  
th in k  tha t the judgm ent in  th is  case is deter

m ined by and follows from  the answers given us 
by our nautica l assessors. The m atte r is governed 
b y  certain articles of the Regulations fo r P re
ven ting  Collisions at Sea. The articles are Nos. 
Id , 17, 18, and 22. A rts . 16, 17, and 22 are in. 
the same tenor, and d iffe r from  18. They are 
regulations which prescribe the course w h ich a 
ship is to  keep or abandon, according to  c ircum 
stances. A r t .  18 has to do w ith  speed alone. 
The arts 16, 17, and 22 prescribe the course 
tha t each of two ships meeting so as to involve 
ris k  of collision is to take. B y  art. 16, “  I f  
two ships under steam are crossing so as to  in 
volve r is k  of collision, the ship which has the 
other on her own starboard side shall keep ou t o f 
the way of the other,”  B y  art. 17, “  I f  tw o 
ships, one of which is a Bailing vessel, and the 
other a steamship, are proceeding in  such direc
tions as to  involve r is k  o f collision, the steamship 
shall keep out o f the way of the sa iling  ship.”  As 
the Master of the Bolls has pointed out, these 
articles are intended, no t m erely to prevent col
lis ion, bu t to prevent r is k  o f collision. In  m y 
view, art. 16 may be expanded in to , “  i f  tw o 
ships under steam are crossing in  such a way 
th a t i f  th e ir respective courses are continued, 
there w ill be r is k  of collision, &c.”  A r t .  17 
may also be expanded in  the same way. W hat, 
therefore, is to be avoided is r is k  o f collision. 
A r t .  22 is correlative to  these two other 
articles, and enacts tha t, “  Where, by the above 
rules, one o f two ships is to  keep out o f the way, 
the other shall keep her course.”

I t  has been suggested du ring  the argum ent th a t 
keeping her course means no t only keeping the same 
heading, b u t also m ain ta in ing  the same speed. 
That argum ent seems to me to be untenable. I n  
m y view, the artic le  is opposed to an a lte ration o f 
heading, and has no th ing to do w ith  speed. I t  is  
a rt. 18 which has to do w ith  speed. In  my opin ion 
tha t artic le  means th a t a steamship when ap
proaching another vessel so as to involve ris k  of 
collision must, at a ll events, slacken her speed; 
b u t i t  may be necessary tha t she should do more, 
v iz  , stop and reverse. That, I  th in k , is the con
struction  to be pu t upon the term s “ i f  neces
sary.”  The meaning to be pu t upon these 
words, however, does no t arise in th is  case, on 
account of the answers g iven by the gentlemen 
who assist us. They have to ld  us tha t in  th e ir  
judgm ent the officer in  command of the B e ry l 
was not jus tified  in  supposing, down to the po in t 
of 300 yards distance from  the Abeona, th a t the 
Abeona would keep ou t of his way, and could 
do so w ithou t d ifficu lty . A ltho ug h  I  th in k  
i t  follows from  tha t answer tha t the B ery l 
was also to blame fo r th is  collision, they 
have fu rth e r said tha t at 300 yards the Abeona 
by  no manoeuvre could have avoided r is k  of 
collision, unless the B ery l had at the same tim e  
stopped and reversed. T ha t is an answer on an 
issue of fact which disposes of the case. The 
learned judge below has no t in  his judgm ent 
indicated the exact questions th a t he pu t to his 
assessors. B u t, b rin g in g  to th is  m atter the best 
a tten tion tha t I  am capable of, I  am unable to  see 
any reasons why the answers given us by the 
gentlemen who assist us are wrong. I  th in k , 
therefore, th a t the judgm en t o f the cou rt below 
m ust be reversed.

F ry, L .J .— I  am o f the same opinion. The 
precise Question w h ich  we have to  determ ine is
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th is : whether i t  became necessary for the Bery l 
to  stop and reverse at an earlier tim e than she 
aia. Accord ing to the evidence, i t  seems to have

een proved th a t she stopped and reversed at a dis
tance of 300 yards from the Abeona. O ught she to 
Rave stopped and reversed at an earlier tim e than 
t n a t _ I  observe tha t the ru le  says tha t the 
steamship is to  slacken her speed o r stop and 
reverse i f  necessary. Now, these two vessels 
were approaching so as to  involve r is k  of colli- 
sion. I t  was, therefore, the du ty  of the B ery l to 
slacken her speed. That she did. The r is k  of 
collision however continued, and the direction in  
art. 18 is a continu ing direction, and therefore i t  
was the du ty  of the officer in  command o f the 
B ery l to  decide every moment whether i t  had 
become necessary to stop and reverse. Now, the 
B ery l slackened her speed at a distance between a 
quarter and h a lf a m ile off, and she continued at 
th a t speed u n t il w ith in  300 yards. F rom  the 
answers given us by our assessors i t  appears to 
me to be plain th a t the B ery l continued a t her 
slackened speed fo r a longer tim e than she ought 
to have done. I t  appears to me that, under the 
circumstances, the view taken by our assessors is 
w e ll founded. I t  has been argued tha t the 
necessity to  stop and reverse is a necessity which 
is to be determined by the event and not by the 
judgm ent of a seaman. I t  is not now necessary 
to  decide tha t question, because, i f  i t  is to  be 
judged by the event, the collision followed, and 
therefore i t  was necessary; i f  by the judgm ent 
o f a sailor, then we have the opinion of our 
assessors tha t a sailor ought, under the circum 
stances, to have earlier seen the necessity o f 
stopping and reversing. W hichever in terpre ta
tion  of these words is correct, i t  follows tha t in  
th is  case the B ery l was in  fau lt, and m ust there
fore be held to blame fo r the collision.

Appeal allowed.
Solicitors fo r the p la in tiffs , Ingledew  and Ince.
Solicitors fo r the defendants, T. Cooper and 

Co.

[C t . of A pp.

Saturday, June 28, 1884 
'Before Brett, M.R., Bowen and F ry, L .JJ .)

T he W arkworth. (a)
ON A P P E A L PROM B U T T , J.

L im ita tio n  o f lia b ility  —  Collision  —  Defect in  
machinery— “  Im proper navigation ” — Merchant 
Shipping Act Amendment Act 1862 (25 8c 26 
Viet. c. 63), s, 54

Where a ship is held liable fo r a collision caused 
by a defect in  her machinery, and such defect is 
due, not to her master and crew, but to the negli
gence or default o f other persons employed by the 
shipowner to repa ir the machinery on shore before 
the commencement o f the voyage, and fo r  the 
purposes o f the voyage, the collision is occasioned 
by improper navigation ”  w ith in  the meaning o f 
sect. 54, sub-sect. 4, o f the Merchant Shipp ing Act 
Amendment Act 1862, so as to entitle the owners 
to l im it  their lia b ility  under the provisions o f that 
Act.

Per Brett, M .B . .- A l l  damage wrongfu lly done by 
one ship to another w hilst the ship which does the 
damage is being navigated, and where the wrong-

(b) Reported.by J. P. AsriNAtLantl F. W. Eaikes, Esqrs.
Barristers-at-X-aw.

f u l  act o f the ship which does the damage is due 
to the negligence o f any person fo r whose neqli- 
gence the owner is liable, is comprised w ith in

/ iqco Me™hant Shipping Act Amend
ment Act 1862, wuZess such negligence occurs w ith  
the p r iv ity  o f the owner.

Bectsm» o /B it i f  J. (5 Asp. M ar. La w  Cos. 194 ;
49 L . T. Rep. M S . 715) confirmed.

T his was an appeal by the defendants from  a 
eeision of B u tt, J., in  an action fo r lim ita tio n  o f 

lia b ility  under the provisions of the Merohant 
Shipp ing A c t Amendment A c t 1862, s. 54,

a/ I 'he ,acfci° n7 was brought by the owners of the 
steamship W arkworth to l im it  th e ir lia b ility  in  
respect ot a collision between the W arkworth  and 

e vessel B rit is h  Enterprise, caused by a defect 
I 1! in  i tea m steering gear of the Warkworth. 
A t the damage action arising ou t of th is  collision, 
b ir  James Hannen had found the W arkworth  
solely to blame, on the ground tha t the defect in  

e steering gear was due to the negligence of 
persons other than the master and crew, fo r whom 
tb e °wner was responsible.

Under these circumstances the defendants to 
tne iim ua tion  of lia b ility  action pleaded tha t the 
collision had not been caused by the “  im proper 
navigation ’ of the W arkworth, and therefore 

t l̂e r ig h t of the p la in tiffs  to l im it  the ir 
liab ility . A t  the t r ia l B u tt, J. had held th a t the 
o f +if10™-Wa7S caused by the “  im proper navigation”  
r  . *  Warkworth, and had allowed her owners to 

the ir lia b ility  accordingly, 
th e  fu rth e r facts of the case are fu lly  set out in  

tne report of the proceedings in  the court below 
(5 Asp. M ar. Law  Cas. 194 ; 49 L . T . Bep. N . S.

; 9 P. D iv . 20).
Webster, Q.C. and D r. Phillim ore , for the defen

dants, in  support of the appeal.
F in lay , Q.C. and Barnes, fo r the respondents, 

were no t called upon.
, arguments were substantia lly the same as 

those urged in  the court below.
The fo llow ing authorities were cited in  support 

ot the appeal:
Hayn v. Culliford, 4 Asp. Mar. Cas. 128: 40 L. T. 

Bep. N. S. 536; 4 C. P. Div. 182; 48 L. J. 372,
y£. B. ;

Chapman v. Royal Netherlands Steam Navigation 
Company, 4 Asp. Mar. Law Cas. 107; 40 L. T 
Bep. N. S. 433 ; L. Rep. 4 P. Div. 157.

(rood v. London Steamship Owners' Protection Asso
ciation, L. Rep. 6 C. P. 563.

Brett, M .R.— In  th is  ease the defendants’ ship, 
at the tim e of the collision, was being navigated, 
she was m aking way through the water fo r the 
purpose o f go ing from  one place to  another, and 
hy reason o f a defect in  her steering gear she 
tailed to avoid another vessel which " was at 
anchor, and by her own motion in  the water struck 
tha t other vessel and damaged her. The f irs t 
question which arises, under these circumstances, 
is, was her owner liable fo r tha t collision ? He 
could no t be liable unless the act in  question was 
the resu lt of the negligence of some person fo r 
whose conduct he was liable. Supposing he had 
bought his ship from  a firm  o f shipbuilders, and,- 
by reason of a latent defect in  her, th is  accident 
had happened, there would have been no negli
gence on the pa rt of anyone fo r whom he was 
responsible; there would have been no lia b ility , 
and he would have had no need to  invoke the
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pro tection  of this! A c t of Parliament. Th is A c t 
is on ly necessary where there has been some 
accident caused by the negligence o f persons for 
whom the owner is responsible. Therefore, i t  
m ust be taken tha t th is collis ion was the resu lt of 
the negligence of someone fo r whose care and 
s k il l the owner was responsible. To say tha t th is 
A c t does not apply to negligence on shore is true, 
i f  the negligence has no resu lt in  what happens 
when the ship is being navigated. One m ust 
assume th a t the negligence i f  done on shore is 
carried on to  the water and is effected on the ship 
when she is being navigated. The negligence in  
th is  case was the wrongfu l placing of a screw in to 
a certain pa rt o f the steering gear. Therefore 
there was an act of negligence, and i t  was the 
act of a person for whose care and s k ill S ir James 
Hannen has held the owner responsible. Behind 
tha t find ing  we cannot go. I f  tha t had been all, 
and th is  defect had no t been the causa 
■causans o f the collision, i t  would have been 
w holly  im m ate ria l; bu t S ir James Hannen has 
found i t  to  have been the causa causans of the 
accident. I t  was no t the causa., proximo, which 
was the in a b ility  of the master to steer his ship 
so as to avoid th is  collision,'and tha t in a b ility  was 
caused by the negligence of a servant of the owner.

The question, then, is whether in  such c ircum 
stances the defendant is en titled  to  l im it  his 
lia b ility  under the A c t. Though the negligence 
occurred before the vessel started, its  effect was 
continuous and operative w h ils t the ship was 
on her voyage. Now, the A c t says tha t the owner 
o f any ship, whether B rit is h  o r foreign, is to be 
entitled to lim it  his lia b ility  where any loss or 
damage is, by reason o f the im proper navigation 
o f his ship, caused to  any other Bhip or boat, &c. 
I  th in k  you m ust read i t  in  th is  way, “  by reason 
of the im proper navigation caused by anyone fo r 
w hom  he is responsible.”  Is  th is  accident caused 
b y  the im proper navigation of the ship P Sure ly 
runn ing  in to  another ship a t anchor is not proper 
navigation P B u t then i t  is urged th a t the words 
“  im proper navigation ”  mean the negligence of 
the master or crew. There is no th ing  in  the 
section so to l im it  it .  In  m y view  the word, im 
proper means wrongfu l. I f  a ship is being pro
pe rly  navigated she does no t ru n  in to  other 
vessels. Therefore I  come to  this, tha t the propo
s itio n  I  am going to  read is certainly included in  
th is  statute. I t  is th a t a ll damage w ro ng fu lly  
-done by a ship to  another ship w h ils t the ship 
w h ich does the damage is being navigated, and 
where the w rong fu l act of the ship which does 
damage is due to the negligence of any person 
fo r  whom the owner is liable, is  comprised w ith in  
the A c t. Here the negligence o f the person for 
whose act the owner was liable was the causa 
causans, and, though not the causa proxim a, yet in  
m y view the accident was caused by im proper or 
w rong fu l navigation. I  therefore th in k  tba t the 
decision of B u tt, J. was correct, and tha t th is  
appeal m ust be dismissed.

B owen, L .J .— I  am of the same opinion. M r 
W ebster and D r. P h illim ore  have contended tha t 
“  im proper navigation ”  in  the 54th section of the 
M erchant Shipp ing A c t Amendment A c t 1862, is 
confined to acts o r omissions on the part of those on 
board the ship who are engaged in  actually navi
g a ting  her. I t  seems to me to  be plain th a t the 
Legislature, in  using the word im proper, meane 
im proper navigation by the owner of the ship.

In  m y view the owner does im p rope rly  navigate 
the ship in  the eye of the law, and in  th is  I  am 
fo rtified  by the form  of words used in  the old 
declarations, if ,  ow ing to the negligence of some 
one fo r whom he is responsible, damage is caused 
bv his ship. I t  seems to  me tha t m  such a 
case the ship is im properly navigated w ith in  the 
meaning of the section, whether the damage be 
caused bv the negligence of the master and crew 
or of same other person fo r whom the o w n e ru  
responsible. I  do not th in k  i t  possible to  l im it  
thePmeaning o f the words to u n sk ilfu l navigation 
by those on board the ship, b u t I  th in k  lfc 
w rong fu l navigation as where an owner uses his 
Bhip under conditions where i t  ought not to  be 
used. F o r these reasons I  am o f opin ion th a t the 
judgm ent of the learned judge below ought to  be 
affirmed. .

F ry L .J .— I  am o f the same opinion. D r. 
P h illim ore  has referred us to the d lc t*ona$  
the meaning of the word navigation. One of the 
definitions given there is t h a t  n a v ig a t io n  is  the
science or a rt of conducting a ship from  place to
place th rough  the water. I f  tha t be a true  d 
n itio n  of the word navigation, i t  seems to  me th a t 
i t  involves the supplying of P W P ^ ^ n a l s  to 
enable the ship to be properly conducted from  
place to place and also of s k ilfu l mariners capable 
of so conducting the ship. S k ilfu l mariners i f  the 
ship be not supplied w ith  proper matenais neces
sary fo r her locomotion, cannot, in  the absence 
of such materials, effic iently and properly conduct 
her from  place to place; so also, a ll necessary an 
proper materials are useless w ith ou t s k ilfu l m an- 
ners. I n  m y opinion, therefore, proper navigation 
includes two th ings— the supply of a ll necessary 
parts o f a ship, and of m ariners w ith  s k ill and 
knowledge of th e ir  duties. I f  e ither of these 
are w anting , and a collision ensues, which is 
occasioned by the absence of both or either 
of these two, then we have a case o f im proper 
navigation. The words “ im proper navigation 
may include other cases, b u t they certainly include 
the present. I n  conclusion I  may add tha t 1 
th in k  the fo llow ing remarks o f B u tt, J. were w e ll 
founded, and carry ou t m y observations on th is  
subject. They are as fo llow s: “ P rim a  fasw  1 
do not see why the amount o f re lie f should be 
lim ited  to  a case in  which damage has occurred 
th rough the negligence of the master and crew, ana 
w hy the A c t should not apply to the negligence of 
persons other than the master and crew, who are 
enployed by the shipowner to  attend to the ship 
in  preparation fo r the voyage, as, fo r example, a 
marine engineer employed, w h ile  the ship is in  
port, to  overhaul the m achinery. I  or these
considerations, I  therefore th in k  th is  appeal m ust

Appeal dismissed.
Solic ito rs fo r the appellants, Gregory, Rowcliffes 

and Co.
Solicitors fo r  the respondents, Thomas Cooper 

and Co.
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Nov. 25 and  26, 1881 
(Before Brett, M .R., Cotton and B indley, L.JJ., 

assisted by N autical A ssessors.)
T he D ohdogne. (a)

ON A P P E A L  PROM B U T T , J.
Collision— Regulations fo r  Preventing Collisions at 

oea 1880, arts. 13 and  18—Moderate speed—  
Dense fog Steamship— S a ilin g  ship.

Where those in  charge o f a steamship in  a dense fo g  
hear a whistle avd then others fo llow ing  i t  and  
getting nearer, even though the whistles get broader 
on the ir ship’s how, i t  is  the ir du ty on hearing 
the f irs t  whistle to reduce the ir speed, and as the 
vessels get nearer to bring the ir ship to as com
plete a standstill as is possible w ithou t p u ttin g  
her out o f command, and when the other vessel 
has come close to, even though not in  sight, to stop 
and reverse the ir engines.

7 Peculations fo r  Preventing 
Collisions a t Sea. which provides that every ship 
sha ll go at a “  moderate speed ”  in  a fog , requires 
the speed to become more moderate as the two 
vessels get closer together.

Semele, that i t  is  the duty o f those in  charge o f a 
sa iling  ship, when in  a dense fog  they hear a 
succession o f whistles approaching closer and 
closer,to reduce her speed by taking off sa il so as to 
bring her to as near a standstill as possible while  
re ta in ing command over her.

T his was an appeal by the defendants in  a damage 
action from  a decision of B u tt, J „  find ing  the 
steamships E d ith  and Dordogne both to blame fo r 
a collision o ff Ilshat:t. The p la in tiffs  adm itted 
th a t the  E d ith  was to  blame.

The collision occurred about 5.30 a.m. on A ug. 
26,1883. A t  the tim e o f the collis ion the w ind 
was lig h t  from  the north-east, and there was a 
dense fog. The steamship E d ith  was of 448 
tons register, and was bound on a voyage from  
Swansea to Clarente in  France. The Dordogne 
was a screw steamship of 463 tons register, 
and was bound on a voyage from  Bordeaux 
to  Cardiff. The facts alleged on behalf of 
the p la in tiff were as fo llow s : —  W h ile  the 
Ednih was proceeding at ha lf speed, her whistle 
being constantly sounded, and heading about
S. by W ., h a lf W ., the whistle o f the Dordogne 
was heard on the po rt bow of the E d ith . The 
engines of the E d ith  was thereupon pu t to dead 
slow and her helm  was ported. The Dordogne 
was, however, heard to be rap id ly  approaching, 
and the helm  o f the E d ith  was pu t hard-a-porr, 
bu t the Dordogne was im m ediately sighted at 
about a ship’s length off and bearing about four 
o r five points on the po rt bow, approaching at a 
h igh rate of speed. A n  order was given to  set 
the E d ith ’s engines fu l l  speed ahead, bu t before 
the order could be executed the Dordogne w ith  
her stem struck the E d ith  on the po rt side. The 
p la in tiffs  charged the defendants (in te r a lia )  w ith  
navigating at too great a rate of speed and w ith  
fa iling  to ease and stop and reverse th e ir engines.

The facts alleged on behalf o f the defendants 
were as follows :—About5.30a.m . on the 26th Ang. 
1883 the Dordogne was about ten m iles S. W . by S. 
off Dshant. There was a lig h t a ir from  the N . E. 
and a dense fog. The Dordogne w ith  her engines 
a t dead slow was heading N . ha lf E., and was
(a) Reported by J. P. Aspihali,, and F. W. Kaikes, Eanrs., 

Harris ters-ab-Law.

m aking about one kno t or one and a ha lf knots an 
hour. H e r regulation ligh ts  were du ly  exhib ited 
and burning, the w histle was being du ly sounded, 
and a, good look-out was being kept on board her. 
In  these circumstances those on board the 
Dordogne heard the whistle of the E d ith  on the 
starboard bow. The engines o f the Dordogne 
were stopped and her own whistle was b low n; 
the engines of the Dordogne were then moved on 
slowly. The whistle of the E d ith  was again heard 
broader on the starboard bow, the engines were 
again stopped, and the w histle was again blown. 
The w h istle  o f the E dith  was heard a th ird  time, 
i t  was answered by the whistle of the Dordogne 
and the engines were stopped. The E d ith  was 
almost d irec tly  afterwards seen and the engines
were reversed fu ll speed and the helm p n t hard- 
a-port, but the E d ith  coming on at a considerable 
speed and a t a considerable angle to the coarse of 
the Dordogne, s truck  w ith  her po rt side, near the 
engine-room, the starboard bow of the Dordoqne, 
do" !£  ™u.c“h damage to  herself and the Dordogne. 
r t . 1  w ' ! ) 8 '“ dants’ evidence was tha t a t the tim e 
“ ® f ' j  S was seen th e ir engines were stopped, 
and bad been stopped some two or three m inutes. 

A t  the tr ia i B u tt, J. found tha t the E d ith  was 
to blame fo r not having a t least stopped her 

engines not perhaps when she heard the w histle 
tne nrst, or second, o r th ird , or fou rth  tim e, bu t 
at some tim e or other before the vessels go t so 
close tha t they sighted each other, and the collision 
became inevitable.”  W ith  regard to the Dordogne 
ne lound tha t she was going faster than alleged 
at the moment of collision, and th a t her engines 
wei e going ahead when the E d ith  came in to  sight. 

A rts . 13 and 18 of the Regulations fo r Pre-
og Collisions a t Sea are as fo llow s : 

oLofi" • er£ ship, whether a sailing ship or a steamship, 
speed m a t0g’ ml8t’ or fallin& snow' so at a moderate

®very steamship when approaching another ship 
so as to involve risk of collision, shall slaoken her speed 
or stop and reverse if  necessary.

Cohen, Q.C. and D r. P hillim ore  fo r  the defen
dants in  support o f the appeal.— A ccord ing to the 
evidence the engines of the Dordogne were stopped 
a t the tim e the E d ith  came in to  sight. I f  so" she 
bad brought herself practica lly to a s tandstill in  
the w a te r:

The Franlcland and The Kestrel, 1 Asp.i Mar Law 
Cas. 489 ; 27 L. T.Rep. N. S. 633; L. Rep. 4P .C

The Kirby Ha ll, 5 Asp. Mar. Law Cas. 90 ; 48 L. T. 
Rep. N. S. 797; L. Rep. 8 P. Div. 71;

I t  has never been la id down tha t a vessel on 
nearing a whistle, or even a succession of whistles, 
is to  take a ll way off, which would have the 
effect of th row ing  herself ou t o f command and 
so increase the dangers of navigation :

The Beta, 5 Asp. Mar. Law Cas. 276 ; L. Rep. 8 P 
Div. 134; 51 L. T. Rep. N. S. 154;

The John McIntyre, 5 Asp. Mar. Law Cas. 278; L 
Rep. 8 P. Div. 135; 51 L. T. Rep. N. S. 185.

Accord ing to the decision in  The Bery l (51 
D- T. Rep. N . S. 554; ante, p. 321; 9 P. D . 137) 
art. 18 is on ly ob ligatory when the c ircum 
stances are such as would lead an officer of 
reasonable care and s k il l to the conclusion tha t 
there was r is k  o f collision. Here, a lthough the 
whistles were com ing closer, yet they were ge tting  
broader on the bow, and would therefore indicate 

1 a position of safety.
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H a ll,  Q.C. and Baden-Powell, fo r the respon
dents, were no t called upon.

B rett, M.R.— I t  seems to  me th a t in  these cases 
of vessels, whether steamers or sa iling vessels, 
which find themselves in  a fog, we m ust hold them  
very s tr ic t ly  to  the regulations. A s  I  ventured 
to  say in  The B ery l (uhi sup.), these regulations 
are made not on ly fo r the purpose o f preventing 
collisions, bu t of preventing danger of collision, 
and we m ust take care to ho ld vessels in  th ick  
fogs s tr ic t ly  to  the regulations so as to avoid 
danger of collision. I  s t i l l  am of opinion th a t we 
cannot condemn or relieve these ships by the 
proof o f what were the actual facts. W e m ust 
judge them by w hat an officer of care and s k il l 
ought to  have judged the facts to  be. That the 
E d ith  was soleiy to blame is obvious, and we need 
no t trouble ourselves about her. The question is 
as to the Dordogne, whether she was also to blame. 
That question m ust be solved by what ought to 
have appeared to  be the circumstances of r is k  of 
collision to an officer of reasonable care and s k ill 
in  command of the Dordogne. Nbw the c ircum 
stances, in  fact, were tha t there was so dense a 
fog th a t you could not see another ship u n til 
w ith in  a ship’s leng th  off, u n til, when you d id  see 
her, a collision was almost inevitable. W h ils t the 
Dordogne was in  th is  fog she was at sea, in  a place 
where i t  would no t be extrem ely probable tha t she 
would meet another vessel. T h is  is not lik e  the 
case of a vessel go ing up or down a rive r, o r up 
or down a somewhat narrow arm of the Bea like  
a channel. I n  such a case, whether an officer 
hears a whistle o r not, he ought to  contemplate 
the probab ility  o f m eeting w ith  other vessels, 
because he is in  a narrow  channel where vessels 
tha t are m eeting would almost inev itab ly  be in  
the same line as himself. Take, fo r instance, the 
Thames : before an officer hears a w h istle  I  th in k  
he ought to  have brought his vessel, in  such a fog 
as th is, aB nearly as possible to  a s tandstill, so as 
only ju s t to have command over her. B u t in  the 
open sea, where i t  is  not very probable th a t he w ill 
meet another vessel, I  th in k  th a t tha t would be a 
moderate speed, which, i f  he was in  a r iv e r and 
like ly  to  meet a vessel the next m inute, ought 
no t to be his speed. B u t even when at sea, before 
he hears a whistle, he ought to reduce his way to 
a moderate speed, though w hat his speed is to be 
m ust of course d iffe r under d iffe rent c ircum 
stances.

!Nbw when a t sea an officer hears a whistle 
he is brought to  the conclusion th a t there 
is a vessel in  the neighbourhood. A  good deal 
m ust of course depend upon the indication which 
is given by the other vessel o f her presence. I  
cannot doubt m yself bu t tha t the sound of a 
w h istle  m ust g ive some ind ica tion o f where 
the vessel is. I t  is impossible to m y m ind 
to  say tha t a w h istle  sounded a t a m ile and 
a h a lf off would sound the same as a whistle 
sounded one hundred yards off. Personally 
I  cannot believe tha t. Therefore, i f  a ship a t sea 
in  such a fog hears a w h istle  w h ich would 
indicate th a t another vessel is a m ile  or a m ile  
and a ha lf off, she ought a t once to reduce her 
speed to a more moderate speed, though moderate 
speed under these circumstances would be very 
different to moderate speed when the vessels came 
closer together. This case is not to  be determ ined 
by w hat was done at the tim e the f irs t w histle

was heard. Here we have three, and perhaps 
more, successive whistles, a ll com ing closer. W ha t 
m ust be the conclusion to be derived from  those 
whistles ? W e know  tha t in  fact these vessels 
were coming closer and closer to  each other. 
We, however, have to  judge of w hat ough t 
to  have been the conclusion o r suspicion of 
the officer in  charge of the Dordogne. W h a t 
would th a t succession of whistles te ll h im . I  or 
myself I  should have had no doubt, when you 
have a succession of whistles, each one com ing 
closer, th a t each whistle would show h im  th a t the 
other vessel was coming nearer. I t  is  said tha t 
the whistles showed h im  tha t she was coming in  
a particu lar direction, that is, th a t she was ge tting  
broader on his bow. I  do no t th in k  i t  sigm es 
whether the whistles get broader on the bow or 
not, i f  they show tha t the vessel is com ing closer. 
I f  i t  is coming nearer and nearer in  a dense tog 
(and every one knows th a t in  dense J°gs y ^a 
cannot te ll where exactly a vessel is from  e 
sound o f her whistle), and you cannot te ll the 
d irection in  which i t  is  coming, are not those such 
circumstances as should lead a prudent olfacer to  
suppose tha t i f  he went on as he was there would 
be danger P The moment the wh istles show h im  
th a t a vessel is rea lly  com ing substantia lly nearer 
and nearer to  h im , he no t being able to  te ll the 
d irection  in  which she is coming, the tru th  of 
which observation is in  th is  case shown by the 
u ltim ate  fact, I  have not m yself any doubt tha t 
he ought to obey not on ly the 13th article, bu t 
also the 18th a rtic le  i f  his vessel is  a steam er. 
I f  i t  is on ly the 13th artic le  which he ought to  
obey, as the other vessel comes nearer and nearer, 
“  moderate speed ”  becomes more moderate and 
more moderate. T ha t which is moderate speed, 
when the vessels are two or three miles apart, is  
not moderate speed when the vessels are w ith in  
ha lf a m ile  of each other. A s the vessels get 
nearer and nearer he m ust b ring  his ship to as 
complete a s tandstill as is possible w ith ou t 
p u ttin g  him self out of command (a). I f  his vessel

(a) T he Eabl of D u m f r ie s .—In  this case, since 
deoided by Butt, J. on Jan. 14,1885, i t  was held that where 
in a dense fog a steamship has been brought to a standstill 
in  the water, those in charge of her on hearing a whistle 
are entitled to get such way on her as w ill put her under 
command. The facts were, that the engines of the steam
ship Boskenna Bay were stopped on aocount of a dense 
fog ; the result being that the vessel was lying dead in 
the water when the whistle of the steamship Earl of 
Dumfries was heard on the port bow. The helm of the 
Boskenna Bay was then put hard-a-port, and on f  second 
whistle being heard the engines were put ahead, the helm 
being kept a-port. Shortly afterwards the loom of the 
Earl of Dumfries was seen and the vessels came into 
collision, the stem of the Boskenna Bay striking the 
starboard side of the E arl of Dumfries. Butt, J., after 
finding the Earl of Dumfries to blame, dealt w ith  the 
Boskenna Bay as follows: “  W ith regard to the Boskenna 
Bay I  do not forget that she was being carefully 
navigated. When the fog came on she stopped her 
engines, and had brought herself to a standstill m the 
water. The question arises, what ought she to have done 
on hearing the whistle of the Earl of Dumfries ? Is a 
vessel so circumstanced to lie like a log on the water, or 
ought she to set her engines ahead and so get some 
steerage way on her ? I  should be very sorry to hold 
that a vessel is not under those circumstances to get 
some way on her. B u t,if she does set her engines ahead 
she must do so with care and oaution, and only give 
herself such way as is necessary to get herself under 
oommand. I f  the Boskenna Bay had done that and 
nothing more, she would be blameless. But the Elder 

S Brethren think she did more, she not only put her engines
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is  a steamer she m ust go at least dead slow. I f  
the other is rea lly  coming any th ing  lik e  near to  
h im  he ought to  obey art. 18 and stop and 
reverse. To a sa iling ship art. 18 does not 
apply, because she cannot stop and reverse, bu t 
she ought, i f  she is under fu l l  sail, to  take sail off 
t i l l  she brings herself as nearly to  a s tandstill as 
w ill give her command o f herself.

Now  w hat ought the officer of the Dordogne to 
have concluded ? IJpon th a t I  have asked the fo l
low ing  question of the gentlemen who assist us : 
“  Considering the way in  which these vessels were 
approaching each other, would each successive 
w h istle  te ll the officer in  charge of the Dordogne 
tha t the other ship was approaching nearer and 
nearer to h im  p ”  They agree w ith  the view I  
should have come to  and say “ yes.”  I f  so, he 
ough t to have brought his ship to a s tandstill at 
an early period, and when the other vessel was 
com ing near to h im  he ought to  have stopped and 
reversed. C erta in ly  at the tim e  the last whistle 
was sounded he ough t im m ediate ly to  have 
stopped and reversed, whereas, I  th in k , the order 
was only given when he saw the other vessel. He 
therefore broke art. 18. The learned judge of 
the  A d m ira lty  C ourt re lied upon another c ircum 
stance to  show th a t the Dordogne was go ing at a 
ve ry  considerable pace a t the tim e of the collision. 
I  th in k  i t  on ly r ig h t  to  state th a t upon th is  po in t 
I  have asked our assessors the question : “  Does 
the  severity of the in ju ries  suffered by  the Fd.ith  
lead to  any conclusion as to  the speed o f the 
Dordogne a t the moment of collision p ”  I  do 
not know w hat the advice o f the T r in ity  
M asters to  the judge o f the A d m ira lty  Court 
was, b u t I  am bound to  say tha t the gentlemen 
assisting us do no t th in k  i t  would lead to 
any conclusion as to  the speed o f the Dordogne 
a t the moment of collision. I  therefore do 
not re ly  upon the severity of the  blow at a ll. 
B u t I  re ly  upon the facts I  have stated and the 
ru le  I  have stated. I  am therefore o f opinion 
th a t in  th is  case the Dordogne broke art. 13 by 
hot go ing at a moderate speed sooner than she 
d id  ; and I  am fu rth e r of opinion, which is quite 
sufficient to  decide th is  case, th a t she broke art. 
18 by not reversing sooner than she did. The 
decision o f the learned judge o f the A d m ira lty  
C ourt m ust therefore be supported and th is  
appeal dismissed.

Cotton, L.J.— W e have not to  consider what 
was the conduct o f the Dordogne when the firs t 
w h istle  was heard. I t  is clear th a t there was a 
succession o f whistles, th a t the vessels were 
comiDg nearerand nearer,and w ere,in fac t,ge tting  
very  near one another. Now  i t  was the du ty  o f the 
Dordogne to stop and reverse her engines i f  there 
was r is k  of collision. B u t i t  is said tha t, inasmuch 
as these whistles were ge tting  broader and broader 
on the bow, the officer on the Dordogne m ig h t 
reasonably conclude tha t there was no danger.

ahead, but _ she put her helm hard-a-port. She also set 
on her engines at the rate of thirty-five revolutions, and 
I  think they were so kept for not leas than four minutes. 
Having regard to this and other facts in the case, X 
th ink that there was an unjustifiable amount of headway 
put on her. I  think that the navigation of the Earl of 
Dumfries was not careful, and I  think that, although the 
Boskenna Bay was at the outset being carefully 
navigated, there was an error in giving her too much 
headway. The result therefore is that both vessels must 
be held to blame E d .

However, in  m y opinion, tha t w ill not excuse the 
Dordogne fo r disobedience to art. 18. In  a fog 
in  w h ich a man can see noth ing he cannot fo rm  
any safe opinion as to the direction of another 
vessel, and he should in  such circumstances fo llow  
the course stated by the M aster o f the Bolls.
,, I abd le y , k-J- I  take the same view  and th in k  
th a t the Dordogne ought to have obeyed a rt. 18 
sooner.

Appeal dismissed.
Solicitors fo r the p la in tiffs , Ingledew, Ince, and

{Jolt.
Solic ito rs fo r the defendants, Botterell and Roche.

J u ly  25 and 28,1884.
(Before B iie t t , M .B ., B owen and F ry, L. JJ.)

T he Pontida. (a)
ON APPEAL FROM THE PROBATE, DIVORCE, AND 

ADM IRALTY DIVISION.

Bottom ry lond— A u th o rity  o f master— Owners o f  
cargo— Necessity— Registrar and merchants. 

The au thority  o f a  master to raise money on bot
tom ry is lim ited  as against the owners o f cargo 
to such an amount as is necessary to enable the 
ship to complete her voyage w ith  safety, and even 
where the money is advanced by a person who is 
not the ship’s agent, and has no interest in  the 
repairs effected on the ship, and honestly believes 
from  inqu iries made that the money is necessary, 
he cannot recover as against the cargo owner 
anyth ing in  respect o f items other than those 
which are in  fa c t necessary. F ry , L .J ., dubi- 
tante. (b)

The registra r and merchants have a discretionary  

B uste rs “ S w 7 J‘ AspIlfALL and P- w - Baikes, Esqrs7,

(b) "VVe find on reference to the American case of The 
Barque Edward Albro (10 Benedict, 668), decided in the 
? ' Dl8triot  Court of New York by Choate, J. 
m 1879, that the court there disallowed certain items in 
ft bottomry bond which were not necessary for the 
prosecution of the voyage. I t  is, however, to be noticed 
tnat in that case the bond was on ship and freight only, 
ana that the point as to the lender having made “  reason
able inquiries”  does not appear to have been taken. 
According to Choate, J . : “ The test of what may be 
secured in a bottomry bond is not whether the expense 
!S one for which the creditor w ill have a maritime lien 
without any express agreement, but whether i t  was 
properly and necessarily incurred by the master in 
pursuance of his authority as agent of the owner for the 
prosecution of the voyage.”  One item charged in the 
bottomry bond and allowed was the funeral expenses of 
a, former master, who had died at the port in which the 
bond had been entered into. His remarks on this item 
are as follows: “  The funeral expenses of the master 
should, I  think, be allowed. Where a master of a ship 
dies in a foreign port without means to defray his funeral 
expenses, and the agent of the ship pays these expenses, 
humanity and the interests of commerce, and the rela
tions of the parties to the vessel, justify one in treating 
the expense as a neoessity of the ship.”  The analogous 

' i° n aS 1,0 t]?e liability of shipowners for medical 
attendance to their crew in foreign ports is discussed in 
the American cases of The Brig George (1 Sumn. 151) 
and Wvnthrop v. Carlton (12 Mass. 4). According to 
V - I  i n f  the Mer°bant Shipping Act 1854 (17 & 18 
V iet. c. 104), where the master or any seaman receives 
any hart or injury in the service of the ship, the expenses 
or medical attendance and subsistence in case of illness, 
and oi burial in oaee of death, are to be defrayed by the 
shipowner _without deduction from wages. The French 
code contains a similar provision: (of. Code de Commerce, 
arts. 262, 263, and 264.)—Ed .
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power to reduced the items claimed under a bot
tom ry bond, should they deem them unnecessary 
or exorbitant, and the court w i l l  not interfere w ith  
th is discretion unless i t  be shown that the regis
t ra r  and merchants have exercised i t  on an erro
neous princip le .

The Prince of Saxe-Coburg (3 Moo. P . C. 1) 
explained.

This was an appeal from  a decision o f B u tt,  J. 
in  a bo ttom ry action in s titu te d  by the Com ptoir 
d ’Escomte de Paris, as holders o f a bottom ry bond 
given at St. M ichael on the Ita lia n  ship Pontida, 
her cargo and fre ight.

The ship Pontida, being at the island of St. 
Michael, laden w ith  a cargo of wheat, and her 
master being w ithou t funds or cred it, a bottom ry 
bond was executed between the master and 
Messrs. Bensande and Go., bankers, who tendered 
in  answer to advertisements. These bankers 
were not the ship’s agents.

The bond was entered in to  on the 2nd A p r i l  
1883, before the Ita lia n  consul, w ith  the fo rm a li
ties required by Ita lia n  law, the sum borrowed 
on the bond being 91,375'76 francs, which, 
together w ith  a bo ttom ry prem ium  o f 20 per 
cent., amounted in  a ll to  109,650‘91 francs.

On the 19th June 1883 judgm en t was p ro 
nounced fo r the v a lid ity  o f the bond against the 
P on tida  and her fre igh t, and subsequently the 
owners of cargo adm itted the v a lid ity  of the 
bond as regards the cargo, subject to  a reference 
to  the reg is tra r and merchants. The amount 
claimed by the bondholders at the agreed rate of 
exchange was 43861. Os. 8d.

The claim  came before the reg is tra r and mer
chants on the 12th Ju ly  1883, and included repairs 
effected under the recommendation o f the sur
veyors a t St. Michael, 5 per cent, commission in  
respect of the ship’s agent’s charges upon dis
bursements, 2 |  per cent, commission on the value 
of the cargo discharged, and the bo ttom ry pre
m ium  of 20 per cent, on the to ta l amount 
advanced.

On the 21st J u ly  1883 the reg is tra r made his 
report, and found th a t the sum of 36851. 3s. 4d. 
was due to  the p la in tiffs  upon the bottom ry bond, 
reduction having been made in  the amount of a 
b i l l  fo r  new metal, felt, and nails ; in  the com
missions of 5 per cent, and 2£ per cent, by the 
ship ’s ag en t; and in  the bo ttom ry prem ium of 20 
cent.

On the 19th Nov. 1883 the p la in tiffs  filed a 
pe tition  in  objection to  the reg is tra r’s report. 
The case came on fo r hearing upon the pe tition  on 
the  1st A p r i l before B u tt, J.,and on the 29th A p r i l 
the learned judge upheld the report, w ith  costs.

F rom  th is  decision the p la in tiffs  now appealed. 
The fu rthe r facts of the case, and the fu l l  a rg u 
ments, appear in  the report o f the case below 
(51 L . T. Rep. N . S. 268; 5 Asp. Mar. Law Gas. 
284; 9 P . D iv . 102).

Ju ly  25.— D r. P hillim ore  and J. P . A sp ina ll for 
the appellants.— I t  having been proved tha t the 
lender made reasonable inqu iries as to the neces
s ity  of the repairs, and th a t the lender was not 
the ship’s agent, the reg is trar has no power to 
reduce the bondholder’s claim. I t  is to  be re 
membered tha t there is no im puta tion  of fraud, 
and tha t the bond was entered in to  before the 
Ita lia n  consul w ith  a ll due form alities. [B reti,
M .R.— Has the du ty  of the lender to make in 

[Ox. of A pp.

quiries anyth ing to do w ith  i t  ? Is  i t  no t en tire ly  
a question o f the a u th o rity  o f the master to  b ind 
the owners of ship and cargo ?] The fact th a t 
the lender has made inqu iries seems to  have in 
fluenced the courts in  previous decisions. [B r e i i ,
M .R .— W hat au tho rity  has the master to in cu r 
expenses which are not necessary ?] B y  reason of 
the in it ia l necessity of something being requisite 
to  enable the ship to carry the cargo to its  po rt 
o f destination, the  master is held ou t as the agent 
o f the ship and the cargo owners fo r carry ing  ou t 
th a t purpose. I f  he, being so held out, incurs 
more expense than is afterwards decided to be 
necessary, i t  seems unreasonable th a t an inno
cent person who bond fide  lends money on the 
fa ith  of the agency, should be made to  suffer in  
consequence of the w rong fu l acts of the agent, 
and th a t the agent’s principals should escape a ll 
lia b ility . The fo llow ing authorities support the 
appellants’ contention :

The Prince of Saxe-Coburg, 3 Moo. P. C. 1; 3 Hagg.
387 •

The Jane, 1 Do3. 464, 465 ;
The Vibilia, 1 W. Rob. 1, 10;
The Orelia, 3 Hagg. 75, 84;
The Royal Stuart. 2 Spinks, 260;
The Cognac, 2 Hagg. 377 ;
The Glenmanna, Lush. 115.

The fo llow ing cases were also referred t o :
The Zodiac, 1 Hagg. 320;
The Lord Cochrane, 2 W. Roo. 336 ;
Qwnn v. Roberts, 2 Asp. Mar. Law Cas. 250; 30 L. T.

Rep. N. S. 424 ; L. Rep. 9 C. P. 331 ;
The Rhoderich Dhu, Swa. 177.

Barnes (w ith  h im  Bigham, Q.C.), fo r the respon
dents, was no t called upon.

B r e i i , M .R .— In  th is  case the p la in t if f  b rought 
a su it in  the A dm ira lty  Court against the owners 
of the Pontida  and her cargo on a bo ttom ry bond 
by which the captain at a fo re ign po rt made the 
ship, fre igh t, and cargo liable to  bottom ry. The 
defence pu t fo rw a rd  by the owners of cargo 
is, tha t the circumstances w ith  regard to three 
items, viz., charges fo r metal and fe lt  supplied to 
the Pontida, agent’s commission, and the prem ium  
on the bond, d id  not g ive the captain au tho rity  to  
b ind  the owners to a bo ttom ry bond beyond a 
certain amount, and tha t tha t amount has been 
exceeded. Now, when a su it is brought in  the 
A d m ira lty  C ourt upon a bo ttom ry bond, the f irs t 

uestion is whether the Court o f A d m ira lty  w ill 
ecree in  favour of the bond a t a ll ? I t  w il l not 

decree in  favour of the bond, against either the 
shipowner or the owner of cargo, m erely from  the 
fact th a t the bond is in  existence. The p re lim ina ry  
in q u iry  is whether the bo ttom ry bond, as a whole, 
was entered in to  under circumstances which gave 
the captain au tho rity  to b ind the owners at a ll. 
The m atte r is one of the most extreme importance 
fo r the protection of the owners of ships and the 
owners o f cargoes. T ha t which is done is done 
as a m atter o f fact, en tire ly  w ith ou t the ir autho
r ity ,  and w ithou t th e ir having the means o f 
exercising any contro l whatever. These th ings 
are done in  a fore ign po rt. A  long series o f 
decisions in  the A d m ira lty  Court has shown the 
necessity o f looking s tr ic tly  in to  these bonds, and 
i t  has been stated over and over again tha t, i f  
there were any la x ity  whatever exercised in  the 
A d m ira lty  Court as to  th is  power of captains to 
b ind the owner of the ship, or the owner of the 
cargo, by ordering large repairs in  these fore ign
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ports, the shipowner and the owner of cargo 
would be practica lly helpless to an indefin ite  
extent A  ship is taken in to  some small foreign 
port, which has l i t t le  or no trade of its  own, and 
i t  the ship came in  and they could do what they 
liked w ith  it ,  i t  would be like  the ships tha t were 
wrecked on the coasts of E ng land and Scotland 
m  olden dayB, I t  would be a subject of th a n k fu l
ness in  every church in  the place. I t  has been 
seen and known th a t there is l i t t le  o r no p ro
tection fo r  the shipowner, o r fo r the owner o f 
cargo. People, one cannot say properly , bu t, as 
one knows, no t unna tu ra lly , are very lik e ly  ( I  am 
not saying th is  o f every fo re ign po rt) to combine 
together to  get as much ou t of the ship as they 
can in w hat they would say is a ll in  the fa ir  way 
o f trade. They say, “  L e t us charge the highest 
prices we can ; le t us re fit th is  ship from  top to 
bottom, and the more business we do upon the 
ship, and the be tte r prices we get, the more p ro fit 
we w ill make. A n d  therefore the court has 
round tha t, if  i t  rested merely upon the survey of 
a surveyor in  one o f these sm all ports, and upon 
the evidence of the sh ipw righ t who has to do the 
w ork , and upon the allowances of the consul who 
has lived  so long w ith  the people o f the place tha t 
he has go t to  take th e ir  view instead of consider
in g  the interests o f Btrangers— i f  the court rested 
upon such evidence as tha t i t  would rest upon a 
ro tten  reed, and the owners o f ship and cargo, 
who are not present, would have no protection 
against being practica lly  robbed. Therefore, 

, reSard to  th is  p re lim in a ry  question of 
whether the cou rt w i l l  decree in  favour of the 
bond at a ll, the cou rt always insists upon looking 
s tr ic t ly  in to  the m atter, and does not uphold the  
v a lid ity  of the bond unless i t  is shown tha t the 
bond was entered in to  in good fa ith . Hence, 
when a, person comes in to  court and says, “ I  
have advanced money on a bottom ry bond,”  the 
f irs t  question which is asked in  the A d m ira lty  
L o u rt is, ‘ ‘ Have you done tha t in  good fa ith P ”  
Upon such a question as th a t the question of 
whether he has made any in q u iry  at a ll is very 
m ateria l, because, i f  the th ings supplied are 
proved to  be absolutely necessary, there is ve ry  
l i t t le  more to  be said ; bu t upon the assumption 
th a t the am ount o f the bo ttom ry bond is large, 
the  ve ry  f irs t question which presents its e lf  as to 
the good fa ith  o f the lender is th is : “  How came 
you to lend such a large sum on bo ttom ry on th is  
ship w ith o u t m aking any in q u iry  a t a ll P That is 
evidence ( i f  you have made none) o f want of 
good fa ith , and i f  I  find  th a t the bo ttom ry bond ”

the  Court of A d m ira lty  always says— “  is an 
extravagant bond in  fact, and i f  I  find tha t you, 
he lender on bottom ry, have made no inqu iries 

r  , A. 8 , deoree «gainst you, as judge o f
met, tha t you have not entered in to  th is  bo ttom ry 
bond in  good fa ith , and I  w i l l  not declare fo r the 

o ttom ry  bond a t a ll. I  get i t  aside absolutely 
and altogether.”  There is then no need for a 
reference to  the  reg is tra r and merchants, fo r the 
bottom ry bond is gone.

441011 ,what is the law which authorises the 
“ 5 , A0 eBter ln to  a bo ttom ry bond at all P I  
which T heY ’’ a™°nSsfc the many novel arguments 
hear n f *i?rU i  tb ls  court:> I  have been astonished to 
the th in  1P’ Y  1Die’ Dew doctrine, tha t, assuming
mere feet8 that0 thbe, 7  faot UB^ e ’ssary, the
reasonable f  -  lender on bottom ry has made reasonable inquiries as to  whether they are

[Ct. op A pp.

necessary or not the bond is to be upheld fo r its  
whole amount, a lthough in  fact no th ing in  i t  was
- < f r y  aq a ’ Leu US illu 8 tra te the case in  
th is w a y : Suppose tha t a ll the th ings done to
m a t t f r ’ nf aS oarPenteriDg, & c„ are as a 
m atter of fact necessary in  order tha t the ship
3 P „T ? | e her 7 °?a8e> an<i suppose th a t the
effected tn 6h m T a)s snPplied ar‘d repairs 
„ „ i  f ,  to have been reasonable, and sup-
fn theb6nn f Wal  an f  gent of the shipowner in  the port whose du ty  i t  was to pay for
m v  the V T  ° n b i ba lf of ‘ be owners; tha t k ,  to  
a M l TlPri1CeS W lth° '; t  an>’ bottom ry commission 
a ' e ■ u suppose that notw ithstanding th a t the 
captain has entered in to  a bottom ry bond. That 
is no t an im aginary case. I t  is in  the books and

Cas 2 5 0 " ^  T (t  p 1 v - I {ot r is ’ 2 A sP- M a r- Daw 
331 I T n  V  T - E e p - K  8 - 42 4 ! L - Rep. 9 C. P. 
th a t the Ca'Q° / t T 8 declared by the court 
tha t the bottom ry bond could not be enforced; 
the declaration was against the bottom ry bond, 
and i t  was held to be w ho lly  void. W h y  ?
m X r ^ 0^  the th ir lKs were necessary as a 
fn d  o f h«! CarPenteriI'g  to  carry the ship to the 
the whoi voya®e> yet they were Dot necessary in
anent o fM en8l - ° f  thew ord> beca^ e  there was an 
agent of the shipowner in  the po rt who w ould

fo ttom rvVanC€,d th ,G m0n?y  on other terms than 
T h e r Z I ’ &n l  wbos\  duty  i t  was to do so. 
W  V  ’ althon,«h the bottom ry lender had 

.  money, he could not recover any of i t
as upon a bo ttom ry bond. Now supposing,
hadtbh 0386 ° f Gi m n  v - Ito le rts  (w&t sup.), f t  
bad been asserted by the lender, “  This is

a g fn t ofUet h bUv I  d id ,no t know there was an 
to o w  t  l  b  Shlp m the,  p o rt‘ How  8hou ld  I  
m v frio n ^  W?8 an a2enfc P I  wentabout amongst 
there i f ds and ask®d, them > ‘ Do you know whether 

“  J“  aS“ V  and they said, “  No, there is 
then « * know  of-” ’ Supposing he had
J g ?ne to th e captain and the captain had said,
the cn . oer°  rS n0 j  an aKe n t”  How  came i t  tha t in
ihen™  A6 err6d t0 “ °  alIusion is made to th is  tneory of reasonable in q u ir ie s ? ”  No such
bond w6 W?S ,eTe? broached, and the bo ttom ry 
thTre ™ dec,ared against upon the ground tha t
in to  i t  nnd n °*iaU tb0nty in  the caPtain to enter 
t h i f  n L  d « the c i[ cum8tauces. Now, le t us take
fOTeî n ; n ^ UpP°A1Dlg a 8hip is  in  one o f Hess 
of s L  .?°r ts ’ and she requires a certain am ount 
take hAn 1 ° r  coppering, “ d other repairs, to  
th in k s it  K °c d th ,e vo>'age- bub the captain 
she «to 7 d Vbe D)r tbe benefit of h is owners th a t 
ra frv  .  beL rePa lred not on ly  suffic iently  to  
re-class her° the, end of the voyage, but also to
before • t W  •and, ma ,̂e ber as Sood as she was 
m ’ bat is, about five times more repairs and 
more coppering and sheathing than would be 

her t0 ,he - d of t h l  voyage! 
arePfho th f 6 SBr7eyors in  terms say th a t those 
EnJin J  gs w,hloh are required to take her to  
fend h t ° r t0 the 6nd ° f  her voyaSe- T be man 
fa ffh  o f L T “ ?  0 n .)the bottom ry bond on the 
ff he r i L i h : Aco° r dm g to the argum ent here, 
t  would b f  the  honesty o f the people!

he has re- - Salm There are reasonable in q u ir ie s ; 
there is t h Y ^ h  ® <?rounds i ‘ here are the surveys; 
There is w  Ul 8 ac,tuie3« n ce  in  the surveys.”  

no ti a case in  the books in  which, under
thehr f ‘n CamSi anCeB’ where ib has been shown th a t the repairs done were not m erely the repairs
necessary for tne completion of the voyage! bu t
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were repairs necessary to  re-olass the ship, the 
bo ttom ry bond has been allowed to  the fa ll extent. 
I n  a case in  which unnecessary repairs were done 
tw o questions would arise : P irs t, whether the 
cou rt would declare fo r the bond at all. On tha t 
po in t the court would inqu ire  whether the lender 
on bottom ry had made the advance bona fide. I f  
he knew tha t the repairs wh ich were done were 
unnecessary, and tha t there was an a ttem p t to 
impose upon the owners (in which case the 
question of reasonable inqu iries comes in  so 
as to enable us to  see whether he has entered 
in to  the bottom ry bond bond fide  o r whether he 
has been a p a rty  in  an a ttem pt to impose upon 
the owners), although pa rt o f his money had been 
spent in  necessary repairs, the whole bond is 
declared against. B u t supposing he has not, and 
has bond fide  made the advances, then the bond 
would bo declared f o r ; bu t then i t  would go to  the 
reg is tra r and merchants to say how much o f these 
repairs were necessary to  take th is  ship to the end 
o f her voyage. The bond being declared fo r as an 
honest bond, you have then to  consider how much 
was authorised by the position of the captain, 
th a t is, how much was necessary. Therefore, 
when a bo ttom ry bond is declared fo r as an 
honest bond, the lenders have to  go in to  th is, tha t 
i t  is a good bond fo r each and every item  o f i t  
w h ich  is necessary, and i t  is a bad bond fo r each 
and every item  tha t was beyond necessity. I t  is 
therefore for the reg is tra r and merchants, a fter the 
bond has been declared to be a va lid  bond as a 
whole, to inqu ire  as to  each item  in  it ,  whether the 
captain had au th o rity  to go to  the extent of the 
pa rticu la r item . T ha t depends upon whether the 
item  was necessary or not, o r how much o f i t  was 
necessary. Each item  th a t was necessary is 
allowed, and each item  tha t was w holly  unneces
sary is s truck out. Each item  tha t goes beyond 
necessity is cut down. That is the d u ty  of the 
reg is tra r and merchants a fte r the bond is declared 
for. There is, I  venture to  say, no trace in  the 
books o f anyth ing ever having been referred to 
the  reg is tra r and merchants w ith  regard to  a 
bo ttom ry bond except the questions I  have now 
stated, which are referred to them  not to  enable 
the A d m ira lty  C ourt to  decree whether the 
bo ttom ry  bond is good or no t as a whole, bu t 
a fte r the court has declared i t  is good, in  order to 
see how much of i t  can be allowed. I f  the 
“  reasonable inqu iries  ”  were to go to the whole 
am ount o f the bond, i t  would be a m atter to  be 
in qu ired  in to  by the  court in  order to see whether 
i t  would decree fo r the v a lid ity  of the bond or 
not. I f  the reasonable in q u iry  would do as to 
any pa rticu la r item  i t  m ig h t be tha t, a fte r having 
decreed for the bond, the question whether reason
able inquires were made as to one pa rticu lar item , 
i f  i t  would be a m atter o f in q u iry  a t a ll, m ig h t be 
fo r  the reg is tra r and merchants as to tha t p o in t : 
th a t I  w ill not say. I t  is enough fo r  me to  say 
th a t the question o f reasonable inquiries has 
never been a test at a ll o f w ha t amount was 
to  be allowed, bu t on ly whether the bond was 
to  be allowed, or declared against.

W ith  great deference, the language of the 
P r iv y  Council in  the case which has been 
cited, and which has raised some d ifficu lty , 
i t  is  no t to m y m ind  so accurate as the 
learned Lords would have used i f  they  had 
been disseoting the case. In  m y opin ion tha t 
language was meant to  apply to  tha t pa rt of

the case which I  have endeavoured to  expla in and 
to enunciate, namely, whether the bond was a 
bond fide  bond and was to  be allowed a t all, o r not, 
because, as I  say, even assuming th a t pa rt of 
the expenses is for tha t w h ich is absolutely 
necessary, yet, i f  the  bond is an extravagant 
bond, and has been entered in to  by the 
lender e ither w ith  gross carelessness as to the 
necessities of the ship, or i f  he has been a p a rty  
to an attem pt to impose upon the shipowner, 
there is a want o f good fa ith  which w ill a t once 
p u t an end to the bond, and there would be 
no th ing  to  go to the reg is tra r and merchants at 
all. The whole princ ip le  is founded upon the 
fundam ental doctrine tha t by the law oE England 
the master of a ship, when away from  his owners, 
and in  a fore ign port, has no au th o rity  to  b ind the 
shipowners to any th ing  except in  case of necessity. 
W ith  regard to  the cargo owner the case is s t ill 
stronger, i f  possible, because the master is never 
the agent of the cargo owner. W hen he takes the 
cargo on board he does not take them  on board as 
agent fo r the cargo owner. I  should have thought 
the whole th in g  so simple th a t no one could have 
even argued upon it .  The master takes the goods 
on board as agent o f the  shipowner, and not as 
agent of the cargo owner. N o th in g  can make him  
agent o f the  cargo owner from  beginning to  end, 
except a necessity a ris ing  d u rin g  the voyage. 
Therefore to  say tha t w ith o u t tha t necessity 
ex is ting  he has au tho rity  to b ind the cargo owner 
whose agent he is no t because the person who 
lends h im  money has made reasonable inqu iries 
whether the th in g  were necessary or not, is to 
cu t away the whole ground upon which he can 
bind the cargo owner at a ll. To say tha t, although 
he was not the agent o f the cargo owner, although 
necessity has not pu t h im  in to  the position o f 
being agent, yet w ith o u t being his agent a t a ll he 
can bind h im  th rough  the resu lt of reasonable 
inquiries, seems to  me to be a contradiction of 
w hat has always been held in  th is  country. There
fore I  m yself come to the conclusion tha t no such 
doctrine as urged by D r. P h illim ore  has ever been 
known or countenanced by the law of England, 
e ither in  the A d m ira lty lC o u rt or elsewhere.

H av ing  regard to a doubt which exists in  the 
m ind  o f my learned brother F ry , in  which doubt I  
do no t m yself participate, I  also th in k  tha t th is  
appeal m ust fa il, on the ground tha t there is no 
evidence of any reasonable inqu iries having been 
made. However, I  do not base m y decision upon 
th a t ground, but. upon the greater ground th a t 
the master had no au tho rity  w ith  regard to these 
item s to  b ind the owners o f cargo beyond what is 
c learly  necessary. The necessity w ith  regard to 
the  item s in  dispute has been disproved a t the  
reference. A s to  the decision o f the reg is tra r and 
merchants as to what was necessary or not, the 
cou rt has never though t o f in te rfe rin g  w ith  tha t 
decision. The court has always said tha t w ith  
regard to the item s found by the reg is tra r and 
merchants i t  would on ly  in te rfe re  w ith  th a t 
find ing  upon a question o f princip le , and not 
upon a question o f detail, because th is  the 
cou rt is w ho lly  unable to  do. The reg is tra r 
and merchants have found, w ith  regard to 
these item s tha t they were no t necessary, and 
therefore I  can see no reason to in terfe re. 
The question whether the commissions— tha t is, 
the m ercantile commissions— which are alleged 

{ to have been paid, were necessary o r not, or
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■whether the am ount was tha t which was reason
ab ly necessary, is fo r the reg is tra r and merohants 
ju s t as much as the other items. A n d  also, w ith  
regard to the bo ttom ry commission, th a t is a 
th in g  the p rop rie ty  of which is known to  the 
reg is tra r and merchants, and the cou rt has no 
means o f rec tify in g  them  as to  each and every one 
o f those items. They are the ord inary  po in ts of 
submission to the reg is tra r and merchants which 
they are w ho lly  competent to  deal w ith , and, as I  
have said, the court w i l l  never overrule them 
except upon a po in t o f principle. The question 
b rough t before us has been one of princip le , and 
th a t is the question which has been so strenuously 
argued, and tha t question again I  say is th is : 
Assum ing th a t there was no necessity to  the 
extent to which these expenses have been incurred, 
nevertheless has the captain au tho rity  to  b ind the 
cargo owner to  th e ir  fu l l  extent, because the 
m erchant who le n t the money made “  reasonable 
inqu iries  ?”  I  say no such law  is known in  E n g 
land as w ill give the captain au tho rity  upon the 
fa ith  of such facts.

Bowen, L .J .— I  am of the same opinion, and I  
agree en tire ly  both w ith  the law  as propounded 
by the M aster of the B o lls  and w ith  the reason
in g  by which he has come to  tha t conclusion. 
S hortly  expressed the law is th is  : The master, as 
i t  seems to me, is on ly the agent to b ind  the cargo 
owner in  the hour o f necessity. H e  derives a ll 
h is au tho rity  from  the necessity, and his autho
r i t y  m ust be measured by  tha t. That is the 
great p rinc ip le  which seems to  me to  have run  
through the commercial law  of th is  country, and 
to  tha t I  find  rea lly  no exception. B u t, i f  th is  
appeal were allowed, tha t p rinc ip le  wonld be 
destroyed, because the measure of the au tho rity  
o f the master to b ind the  cargo owner would not be 
the necessity o f the hour, bu t w hat the person lend
in g  th inks  about the necessity. That is a to ta lly  
new princip le , I  believe, not on ly one not h ith e rto  
recognised by the common law, b u t one which 
would be most dangerous to  business. I t  is 
essential tha t we should keep to  the lines, I  
th in k , o f the common law w ith  regard to  the 
au tho rity  o f the master, o r else the shipowners 
o f th is  great country would be a t the m ercy o f 
m any a small island and many a sm all court. 
The authorities o f the common law ( I  w ill not go 
back to them) a ll bear in  tha t direction.

W e have been pressed w ith  tw o or three passages 
from  the judgm ents in  the P riv y  Council and of 
D r. Lushington, in  which i t  is suggested tha t 
possibly the lender of money to  the captain o f a 
ship may be en titled  to recover against the p r in 
cipal of the master, i f  there is an apparent neces
s ity  w ith o u t the real necessity, p rov id ing  he 
has made what is called reasonable inqu iry . 
I  fa il m yself to  see how, upon princip le, w hat the 
lender of the money may reasonably th in k  can 
possibly extend the master’s au tho rity , w h ich is, 
as I  said before, derived from  the necessity of the 
case. B u t then there is the language in  the ju d g 
m ent in  the case of The Prince o f Saxe-Goburg (uhi 
sup.). I t  appears to me tha t the language there used, 
when read by the lig h t  o f the explanation which 
the M aster o f the B o lls  has given, rea lly  ceases 
to  be eSective for the purpose o f the appellants’ 
argument. W hether i t  is so o r not, tha t language, 
great as is the au tho rity  of the lips  from  which i t  
came, is inconsistent w ith  the doctrine which I

consider is applicable to th is case, and I  cannot 
fo llow  it .  I t  seems to  me to be language which 
is contrary to  the common law. I  w ish also to  
say tha t, even i f  the law were as has been pro
pounded by D r. Ph illim ore  and M r. A sp ina ll, 
v iz., th a t reasonable inqu iries w ou ld  w arran t the 
lender in  lend ing money which was rea lly  not 
wanted for the purpose o f the ship continu ing 
her voyage, yet in  th is  case there seems to  me to  
be no evidence of any such in q u iry  as would 
ju s tify  any honest man in  dealing w ith  the cred it 
o f others. There seems to  me to be an absence 
of a ll reasonable in q u iry  on the pa rt o f the  
lender.

Fry, L .J .— I  concur in  the conclusion to which 
m y brethren have come in  th is  case, a lthough 
I  have not been able to do so w ith  such freedom 
from  doubt as they have. The doubt in  m y m ind  
is, whether a tradesman supply ing goods to  the 
ship was not a tradesman supply ing goods on behalf 
of the ship, b u t an independent merchant m aking 
a loan. M y  doubt is due to the two au thorities, 
The Prince o f Saxe-Coburg and The Royal S tua rt 
both o f them  judgm ents o f great au thority . The 
ru le , as D r. Lush ington lays i t  down, does seem 
to me to be more elastic than the ru le  la id  down 
by the Master o f the B o lls  and Bowen, L .J ., and 
b u t fo r  the observations he made in  those 
cases I  should be free to  agree w ith  the law 
as now la id  down by m y learned brothers. The 
passages to  which I  re fer have created a doubt in  
m y m ind as to  whether, when the lender is a 
person who has no th ing to  do w ith  the supplies 
made to  the ship, and bond fide  makes advances 
fo r the purposes of the ship after due in q u iry , 
and be lieving as the resu lt of his inqu iries tha t 
the money is to  be expended in  necessaries, 
whether in  such a case as tha t the bo ttom ry bond 
is no t good fo r the whole amount.

In  the  present case i t  is, however, no t 
necessary to  decide th a t po in t, because, in  m y 
judgm ent, the 'appellants have no t shown tha t 
reasonable inqu iries were made, no r tha t the 
advance was made upon the fa ith  of reason
able inquiries. In  the f irs t  place, i t  appears 
to me tha t the lender ought to have satisfied 
h im self th a t the repairs bound to be done were 
no t more than were necessary fo r  the  com
p le tion  o f the voyage. I  have been unable to  find  
in  the documents o r in  the evidence any th ing  
th a t shows the least in q u iry  on the pa rt of the 
lender. In  the next place i t  appears to  me tha t 
the lender being as he is described, a merchant 
in  th a t port, was p rim a rily  bound to make some 
inqu iries as to the prices charged fo r the repairs 
to the ship. The resu lt I  a rrive  a t is th is ;  
having regard to  the report, i f  he had made 
reasonable in q u iry  he would have found th a t the 
copper sheathing was charged a t an exorbitant 
price. Therefore I  say, i f  the doubt w h ich  I  
venture to  express is a doubt, i t  is qu ite  p lain 
th a t the appellants have no t brought themselves 
w ith in  th a t doubt, and therefore I  en tire ly  concur 
w ith  the decision o f the Master o f the B o lls  and 
the L o rd  Justice.

Appeal dismissed.
Solicitors fo r the appellants, Lawless and Go.
Solic ito rs fo r the respondents, Ingledew, Ince, 

and Colt.
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Ct. op App.] T he Beesaving—The British Commerce. [A dm.

Monday, Jan. 12, 1885.
Before Brett, M .R., Cotton and L indley, L .J J .)

T he Beeswing, (a)
on appeal from the probate, divorce, and

ADM IRALTY DIVISION.

Practice—Appeal— Gross-appeal— R. S. 0 ., Order 
L V I I L ,  r. 6.

Where an appellant w ithdraws Ms appeal after the 
respondent has given notice o f m otion by way o f 
cross-appeal under Order L V I I I . ,  r. 6, should the 
respondent determine to continue w ith  his cross
appeal, his cross-notice w i l l  be treated as a sub
stantive notice o f appea l,in  which case the o r ig in a l 
appellant m ay give a cross-notice o f appeal that 
he intends to bring fo rw a rd  the subject-matter o f 
his o rig ina l appeal.

T his was an application to  the C ourt o f Appeal 
by  the defendants in  an action to recover m aster’s 
wages and disbursements.

The action was heard by B u tt,  J., who, on A ug. 
12,1884, gave judgm en t in  favour o f the p la in tiff, 
h u t no t fc r  the fu l l  amount o f h is claim.

The p la in tiff, being dissatisfied w ith  pa rt of 
the judgm ent, gave notice o f appeal on A ug . 30 
tha t the judgm ent o f B u tt, J. m ig h t be varied.

On Nov. 18 the defendants served a notice by 
way of cross-appeal under O rder L V I I I . ,  r. 6. (6) 

S ho rtly  afterwards the p la in tiff determined to 
w ithdraw  his appeal, and on Nov. 27 notice was 
given to  the defendants’ solicitors th a t the p la in t if f  
abandoned and w ithdrew  his appeal.

U nder these circumstances the defendants (the 
respondents) served the p la in tiffs  w ith  the fo llow 
in g  notice o f m o tio n :

Take notice that the Court of Appeal, sitting at the 
Royal Courts of Justice, w ill be moved on Monday the 
12th day of January 1885, at 10.30 a.m., by counsel, on 
behalf of the defendants, that the notioe of contention 
given by the defendants pursuant to rule 6 of Order L V III.  
of the Rules of the Supreme Court 1883, on the 18th day 
of November 1884, may take the place in the lis t of 
appeals of the appeal of the plaintiff, notice of which 
was given on the 30th day of August 1884, and which 
stood No. 97 in the printed lis t of appeals for the last 
Michaelmas sittings, such last-mentioned appeal having 
been abandoned by the p la in tiff; and that the coBts of 
and occasioned by this application may be costs in  the 
said appeal.

J. G. Alexander, fo r the defendants, in  support 
o f the m otion, stated th a t the question was 
whether the defendants’ cross-notice o f appeal 
was to fa ll on the p la in t if f ’s appeal being w ith 
drawn, o r whether i t  was to  stand as a substantive 
appeal.

TV. R . Kennedy, fo r the p la in tiff, contra.
Cur. adv. vu lt.

Brett, M .R .— I  have consulted w ith  the  other 
members o f the C ourt o f Appeal in  regard to  the 
question raised in  th is  case, in  order th a t the

(a ) Reported, by J. P. Aspinall, and F . W . Raises Esqrs., 
Barristers- at-Law.

(5) Order L V III., r. 6, is as follows I t  Bhall not, 
under any circumstances, be necessary for a respondent 
to give notice of motion by way of cross appeal, but i f  a 
respondent intends upon the hearing of the appeal to 
contend that the decision of the court below should be 
varied, he shall, w ithin the time specified in  the next rule, 
or such time as may be prescribed by special order, give 
notioe of such intention to any parties who may be 
affected by such contention. The omission to give such 
notioe shall not diminish the powers conferred by the 
Act upon the Court of Appeal, but may, in the discretion 
of the court, be ground for an adjournment of the appeal, 
or fora special ordor as to costs.—Ed .

practice may be settled. W e are of op in ion th a t 
in  th is  and s im ila r cases the cross-notice, which 
the respondent gave under O rder L V I I I . ,  r .  6, 
should be treated as a cross-appeal, bu t tha t, in  
the event of the o rig ina l notice of appeal by the 
appellants being w ithdraw n, the respondents 
should have the r ig h t  to  elect whether they should 
continue o r w ithdraw  th e ir  cross-appeal. I f  the 
respondents determ ine to  continue w ith  th e ir  
cross-appeal, then the o rig ina l appellant should 
have the  r ig h t  of g iv in g  a cross-notice to  the 
e ffeo ttha t he intends to b r in g  fo rw ard  the subject- 
m atter of the f irs t appeal. The order is, tha t the  
respondents are to  trea t th e ir  notice as an appeal, 
and they are to  become the appellants. I n  th e  
present case the respondents may have three days 
to  determ ine whether under the circumstances 
they w ill adhere to  th e ir application, and i f  so the  
costs in  th is  m otion shall be costs in  the appeal.

Cotton and L indley, L .J J . concurred.
Solicitors for the appellants, F . Venn and Co.
Solicitors fo r  the respondents, H arpe r and 

Batcock.

HIGH COURT OF JUSTICE.
P R O B A T E , D IV O R C E , A N D  A D M IR A L T Y  

D IV IS IO N .
ADM IRALTY BUSINESS.
Thursday, June 17 ,1884 

(Before B utt, J.)
T he British Commerce, (a)

Collis ion— Salvage— Commissionon ba il—L ia b ility  
o f wrong-doer— Practice.

In  a damage action, the p la in tiffs  are not entitled to 
recover as part o f the ir damages a sum p a id  by 
them as commission on b a il given in  an action 
brought against the ir ship by salvors whose 
services were necessitated by the collision.

The vessels A. and B . came in to  collision, in  conse
quence o f which salvage services were rendered to 
the B. by the C. The salvors institu ted an action  
against the B ., in  which the owners o f the B . 
tendered, but the salvors recovered more than was 
tendered them. The A. was condemned in  the 
damage action brought by the B., and on refe
rence to the reg is trar and merchants to ascertain 
the amount o f the A.’s lia b ility , the reg istrar 
allowed the costs incurred by the owners o f the B . 
in  defending the salvage suit, but struck out the 
commission on the b a il given by the owners of the 
B. fo r  the release o f the ir vessel in  the salvage 
action. On objection to the reg istrar’s re p o rt: 

Held, that, as commission on b a il is not recover
able as defendants’ costs in  a  salvage action, 
such item  could not be recovered fro m  the owners 
o f the A .

Quaere, whether the owners o f the B. were entitled to 
the costs incurred by them in  the salvage action. 

The Legatus (Swa. 168) doubted.
T his was a special case stated by the parties to  a 
damage action fo r the opinion o f the cou rt as to  
the lia b ility  of the defendants, under the c ircum 
stances hereinafter stated, in  respect o f commis
sion on ba given fo r the release of the p la in tiffs ’ 
ship.

(a) Reported by J. P A s p i.v a l i. and F . W . R a is e s , Esqrs.,
Barristers-at-Law.
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I n  consequence o f a collis ion between the  tw o 1 
vessels the County 'o f Aberdeen and the B rit is h  
Commerce, salvage services were rendered by the 
steamship P aris  to the County o f Aberdeen. In  
respect of these services the owners, master, and 
crew of the P aris  in s titu ted  a salvage action 
against the County o f Aberdeen, in  which action the 
County o f Aberdeen was arrested, b u t released on 
her owners g iv in g  ba il in  20001, fo r which they 
had to  pay a commission o f 1 per cent., am ount
in g  to 201. A  tender of 1000Z. was overruled by 
the court, which awarded 2000Z. In  the damage 
action subsequently ins titu ted  by the owners 
o f the County o f Aberdeen against the B rit is h  
Commerce, the B rit is h  Commerce was held alone 
to  blame. On the reference to  the reg is trar 
and merchants to  ascertain the amount of 
the  lia b ility  o f the B ritish  Commerce, amongst 
o ther items claimed was the 20Z. paid by the 
owners of the County o f Aberdeen as commis
sion on ha il in  the salvage action. Th is item  
the  re g is tra r refused to allow, to which objec
tion  was taken by the p la in tiffs , and the ques
tio n  now came before the cou rt by way of 
m otion.

B uckn ill, fo r the owners o f the County o f Aber
deen, in  support o f the m otion.— In  consequence 
of the w rong fu l act o f the defendants th is  expense 
had to be incurred by the pla in tiffs . I f  the ship 
had not been bailed out the p la in tiffs  would have 
had a cla im  fo r m arshal’s possession fees against 
*b® a «  anfa’ "b ic h  would have greatly  exceeded
the 20Z. paid as commission on bail. [B utt, J.__
S ure ly  i t  on ly  needs a statement o f the facts to 'a t 
once show tha t you m ust fa il on th is  application. 
Your course is clear. Y ou should tender. I f  the 
tender is adequate, then you get your costs ; i f  in 
adequate, theh you m nst bear the consequences 1 
The princ ip le  fo r  which I  am contending was 
acted upon by D r, Lush ington in  The Legatus 
<1 owa. 168;, where he, under s im ila r c ircum 
stances, allowed the p la in tiffs  in  the damage 
action to  recover from  the defendants the costs 
in cu rred  by them  in  the salvage action. That is the 
practice of the court,and i t  covers the present case. 
i_Butt, J. 1 doubt whether tha t is correct, bu t 
you are now asking me to extend tha t practice to 
commission on ba il, which the reg is tra r te lls  me 
is never allowed. I f  I  am bound by the practice 
la id  down in  The Legatus (ub i sup.), I  am ju s t as 
much bound by the practice as to commission on 
ba il.]

J. P . A sp ina ll, fo r the defendants contra, was not 
called upon.

Butt, J.— I  cannot a lte r th is  report. I n  the 
f irs t  place, I  am to ld  tha t the 20Z. would not by 
the  practice of the court be allowed as between 
the  immediate parties to  a salvage action. There
fore, i f  I  am bound by the practice of the court I  
am r ig h t  in  d isallow ing th is  commission on bail 
as against the defendants in  the damage action, 
who were no t parties to  the salvage action. A t  
the  same tim e, although i t  is no t necessary to 
decide it ,  I  have m y doubts as to  the princip le  
la id  down in  The Legatus (ub i sup.). I  m yself 
should w ant a great deal of persuasion to  induce 
me to th in k  th a t under circumstances lik e  the 
en tftT d  defendants in  the  salvage action are 
en titled  to  be paid the costs of defending tha t 
action by the defendants in  the damage action. I t  
is enough fo r me now to  say th a t I  shall not

[A dm.

f o r T a U ^ ^  Pr 'nc’Pfe by app ly ing  i t  to commission

Q A pp lica tion  dismissed.
and°C'ol,0rS ^°r  £bo P la in tiffs, Thomas Cooper

and°Co.lt0rS f ° r th e  defendants, Gregory, Bowcliffee,

F rid a y , Nov. 14,1884.
(Before Butt, J.)
T he Clydach. (a)

channel ” — Falm outh H arbour 
im p a r t ™ ™  f °r  Preventin9 Collisions at Sea,

^ s io n l  at tqpn^ o n ation8.'f? r  Preventing Colli- 
channels o provid ing that “  in  narrow
a n d l r L t l 6? , st,eamshiP ^  i t  is  safe
o r m id . r i ! l  U,e’ \ e-ep l ? tha t side ° f  ihe M r w a y  
such shin Off̂ rtel 'which lies on the starboard side o f
vassinn \° a steamship entering and
Qoina 9in tn  Ho-r^our, and i f  a steamer
c h a n n e l  ? \ai. harbour keeps to the side o f the 

........  which lies on her port hand, she violates
the regulations

the owners action in  rem in s titu ted  by
against the °  tne steamship Cheerful,
Clydach to ° wners ° f  the French steamship 
sustained hv ^ecover compensation fo r damages 
vessels on a- oollis‘on between the tw o

The defnk ^ 8 4 ,  in  Fa lm outh Harbour.
T h l  ,  endants counter-claimed.

were as fnlln 6ge behal£ o f the P la in tiffs 
S e p ts  1 8 8 4  7v f:~ iSh0rfcl?  before 4.30 a.m. on 
reg ister and steat?®h lP Cheerful, o f 642 tons 
a p p ro L h in t 6n T itb  a general cargo, was 
about nine®u^a! mou£b  H arbour, a t the speed of 
London on a voyage from  L iverpool to
and clear t l Falm outh, the weather being fine 
£ h t  b S r i f  tld0 about flood, and the w ind a 
lig h ts  were westward. H e r regulation
and a good l o o k ^ ^ ^ k  •8nd, ba rn ing  b rig h tly , 
these r im ,™  , °  was being kep t on board. In
ing  about N nT 8’ ¿hen th ® G,heerf u l was head- 
at a short HiJ, ,arid approaohing the harbour 
fo r the n ier t t® 0® trom  Hm dennis P o in t, m aking 
steamshin ’ m6, green and masthead lig h ts  o f a 
observed^hv t i Cb Proved to be the Clydach, were 
“ m ile L  7k ° n the Cheerful d is tan t about 
board bo w^ a® ^ 8 f bout a po in t on th e ir star- 
Cheerful wo ^ bo,u t th is  tim e the engines of the 
off Ponderin'® r™d.ac°d to ha lf speed. W hen about 
were na i to I i  P o in t, tb® engines o f the Cheerful 
to keen olor,8 a?d ber be£m starboarded a li t t le  
two vePsSe,° g t h 6 -land and make the pier. The 
in safetv Rt  ®k® 1 j  a P°s ition to  pass each other 
when tlfe  arb? f d 8ide t0 starboard side, but 
Clydach womaSv.bead and 8 reen ligh ts  of the 
bow of the Cl ab° ui  tbree Points on the starboard 
y ^ d s  her red W ’ aad were d is tant about 150 
was shut in fb?bt came in to  view  and her green
e n g i n e s M ennA a collision E m in e n t. The 
fu ll Kneed v, Cheerful were im m ediate ly reversed 

i  ?  f  Was blown> and the Clydach 
Averse hery fin ? ed *2 starboard ber helm and
her stem s trn r^ n, l f  : A Ut sb,e came ° “ > and w ith  
starboard , ,  'be  Cheerful a, v io lent blow on the

«  *■»
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The facts alleged on behalf of the defendants 
were as follows :— S hortly  before 4.15 a.m. the 
French screw steamship Clydach of 620 tons 
register, laden w ith  a cargo o f iron ore, was 
leaving Falm outh H arbour by the channel nearest 
to  Pendennis P o in t, and was keeping to th a t side 
o f the fa irw ay which lay on her starboard hand. 
The Clydach was heading about S. by W ., and 
was m aking about three knots an hour. The 
regulation ligh ts  were du ly  exhibited and bu rn ing  
b r ig h tly , and a good look-out was being kep t on 
board her. U nder these circumstances the m ast
head, then the red and then the green lig h ts  of 
the Cheerful were seen at almost the same m oment 
about a m ile and a ha lf d istant, bearing r ig h t 
ahead o f the Clydach. The helm of the Clydach 
was ported and her w histle blown. The green 
lig h t of the Cheerful was shu t in , and the two 
vessels were then in  a position to pass clear, po rt 
side to  po rt side. The helm  o f the Clydach was 
then steadied. The vessels continued to approach 
each other, and would have passed p o rt side to 
p o rt side, when the Cheerful suddenly opened her 
green lig h t and shut in  her red, as i f  under a s ta r
board helm, and caused im m inen t danger of 
collision. The engines of the Clydach were at 
once stopped and p u t fu l l  speed astern, b u t the 
Cheerful approached, and, w ith  her starboard side 
abreast o f the mainmast, s truck the stem of the 
Clydach, causing much damage. The defendants 
charged the p la in tiffs  w ith  breach o f arts. 18 and 
21 o f the Regulations fo r P reventing  Collisions a t 
Sea.

A r t .  21 o f the Regulations fo r  P reventing  
Collisions a t Sea 1880 is as follows :

In  narrow channels every steamship shall, when i t  is 
safe and practicable, keep to that side of the fairway or 
mid-channel which lies on the starboard side of such 
ship.

The entrance to  Fa lm outh  H a rbo u r is d ivided 
by B lack R ock in to  tw o channels, the W estern and 
the Eastern. Pendennis P o in t is a t the western 
entrance to  the harbour. I t  was adm itted by the 
p la in tiffs  th a t the  Cheerful was entering the 
harbour on the western side of the W est Channel.

D u rin g  the p la in tiffs ’ case evidence was 
tendered to  prove th a t i t  was the practice fo r  
vessels entering Falm outh  H arbour to  enter on 
the western side o f the W est Channel. In  support 
of the evidence i t  was contended tha t i t  should be 
adm itted, because i t  showed th a t i t  was no t “  safe 
and practicab le”  fo r the Cheerful to  enter the 
harbour on the eastern side, inasmuch as by so 
doing she w ould embarrass other vessels, who, 
know ing tho practice, w ould no t expect to  meet 
a vessel en tering  on the eastern side ; and tha t, 
moreover, the existence o f such a practice would 
tend to prove negligence on the part of those on 
the Clydach, who, know ing  the  practice, should 
therefore have been prepared to  manœuvre fo r a 
ship entering on the western side.

A s  against the evidence being admissible i t  was 
contended tha t a practice con tra ry to  the p ro v i
sions contained in  the R egulations is inadm issible ; 
and tha t, moreover, the  Clydach being a French 
ship, those on board o f her w ou ld  know no th in g  
o f the practice.

B u tt,  J., adm itted the evidence.
The p la in tiffs  also called evidence to  prove tha t 

a considerable num ber o f vessels anchored in  the 
eastern portion of the harbour.

I t  waB agreed tha t the place of collision was 
V ol. V ., N.S.

about three cables’ lengths n o rth  o f a line  between 
B lack Rook and Pendennis P oint.

D r. P h illim o re  (w ith  h im  T. T. B uckn ill)  fo r the  
p la in tiffs .— The 21st a rtic le  o f the Regulations 
ceased to  apply a fte r the Cheerful had passed the 
B lack Rock, w h ich  is a t the entrance to  the 
harbour. The collis ion took place in  the ha i hour, 
where the “  narrow  channel ”  ru le  is no t applicable. 
Even assuming i t  to be applicable, i t  was necessary 
fo r  the Cheerful, bound as she was fo r the pier, 
to  cross over to  the  western side o f the harbour. 
Moreover, the circumstances o f the case were such 
as to render i t  unsafe and im practicable fo r the  
Cheerful to  have entered on the eastern side. 
[ B u t t , J.— I t  would require very  strong c ircum 
stances to excuse a departure from  the Regula
tions.] I t  has been proved th a t a large num ber 
o f vessels anchor on the eastern side of the  
harbour, and th a t there was a practice to  enter on 
the western side, and therefore i t  was no t “  safe 
and practicable ”  to  enter on the eastern side.

M yburgh, Q.C. (w ith  h im  Stubbs), fo r  the defen
dants, were not called upon.

B u t t , J.— This appears to  a ll of us to  be a very 
clear case. I t  is  a case o f tw o steamships 
approaching one another from  opposite directions, 
the Cheerful go ing in  and the  Clydach com ing ou t 
of Fa lm outh Harbour. A t  the outset one o f these 
vessels, the Cheerful, was to seaward o f the other, 
and the other was inside the  narrow  channel 
between Pendennis P o in t and the B lack Rock. 
The Cheerful, in  d irect v io la tio n  o f the in te r 
national rules contained in  a rt. 21 of the  Regula
tions fo r P reventing Collisions a t Sea, was e n te r
in g  and passing th rou gh  th a t channel on the 
w rong  side ; th a t is to  say, she insisted on 
keeping on th a t side which lay  on her po rt hand, 
instead of keeping on th a t side w h ich lay on her 
starboard hand. H e r own captain says th a t he 
saw the lig h ts  o f the Clydach com ing out o f the  
harbour somewhat more than a po in t on his s ta r
board bow, and about a m ile  d istant. W h a t was 
his du ty  under those circumstances ? H is  im pera
tiv e  d u ty  was to  keep to  the starboard side of the 
channel. There is on ly  one way in  which he 
could excuse his departure from  fo llow ing  th a t 
course, i.e., by  showing th a t under the c ircum 
stances i t  was not safe and practicable fo r h im  to 
obey the rule. Is  there any reason appearing 
from  the evidence w h ich  tends to  Buoh a conclu
sion P The on ly suggested reason offered as m aking 
i t  unsafe and im practicable to  obey the ru le  was 
the presence of the lig h ts  of the Clydach on his 
starboard bow. W here were those lig h ts  when he 
firs t saw them  ? They were so nearly ahead and 
at such a distance th a t there could no t have been 
the slightest r is k  in  his crossing to  the starboard 
side of the channel. O f course i t  is  said tha t the 
lig h ts  v is ib le  were w h ite  and green, and, as the 
green was on the starboard bow of the Clydach, i t  
was no t then a position of danger. B u t w ith  th a t 
I  do not agree. The Clydach  was com ing ou t o f 
the harbour, and, as she comes out, she would be 
extrem ely lik e ly  to  show her green l ig h t  to a vessel 
com ing i n ; bu t tha t does no t in  itse lf show any 
p robab ility  o r any disposition on her p a rt to  keep 
on th a t side o f the channel which lay  on her po rt 
hand, or to  pass an incom ing vessel starboard side 
to starboard side.

Therefore, no reason has been shown w hy the 
m aster of the  Cheerful should no t have obeyed

Z
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tho  directions contained in  art. 21 of the Regu
lations for P reventing  Collisions a t Sea. The 
master of the Cheerful is therefore to  blame 
at the ve ry  outset. W e moreover believe the 
s to ry  to ld  by the master o f the Clydach, th a t 
he ported h is  helm  to  obey the ru le, when he was 
a t a considerable distance from  the Cheerful. W e 
th in k  th a t the w rong fu l starboard ing o f the 
Cheerful was the im m ediate cause o f the collis ion : 
b u t I  th in k  the whole o f the d iff ic u lty  was caused 
by the master of the Cheerful w ilfu lly  d isregard ing 
the directions contained in  a rt. 21. U nde r 
these oircumstances I  have no hesitation in  saying 
th a t the Cheerful is  alone to blame fo r the 
collision.

Solicitors fo r the p la in tiffs , P ritcha rd  and Sons.
Solic ito rs fo r the  defendants, Stokes, Saunders, 

and Stokes.

Tuesday, Nov. 25, 1884.
(Before B u t t , J.)

T h e  R e g a l ia , (a)
Action o f res tra in t— P art owners—Bond fo r  safe 

re tu rn— Practice.
Where m in o rity  owners have institu ted an action o f 

restra in t c la im ing security f o r  the safe re tu rn  o f  
the ship to a named po rt w ith in  the ju risd ic tion , 
and a bond is  given by the defendants fo r  that 
purpose, such bond remains in  force u n t i l  the 
ship returns to that port, and the p la in tiffs  are 
not entitled to institu te  another action f o r  fu r th e r  
security upon the ship’s re tu rn  to another port 
w ith in  the ju r isd ic tio n , and i f  such second action  
is  institu ted i t  w i l l  be dismissed w ith  costs.

T his was a m otion by the defendants in  an action 
o f re s tra in t “  to dismiss the action and to condemn 
the p la in tiffs  in  a ll costs and damages th rough  the 
arrest o f the steamship Begalia  and also in  the 
costs o f th is  application.”

The p la in tiff, John Robson, was the owner of 
tw o  s ix ty -fo u rth  shares in  the steamship Begalia. 
I n  Oct. 1884 the managing owners, the registered 
owners o f s ix ty-tw o s ix ty -fou rth  shares, having 
chartered the  Begalia  were about to  send her on 
a voyage from  the Tyne to Aarhus. On Oct. 13 
the  p la in t if f  commenced an action (1884, R. No. 
2002, Fo. 365) in  the A d m ira lty  D iv is ion  o f the 
H ig h  C ourt, against the owners o f the Begalia, 
and indorsed his w r i t  as follows :

The plaintiff as owner of two sixty-fourth shares in the 
vessel Regalia, of the port of Newcastle-upon-Tyne, claims 
the sum of 5001. in respect of his said shares for the safe 
return of the vessel to the port of Newcastle.

The p la in t if f  caused the Begalia, then ly in g  in  
the  Tyne, to be arrested. In  order to  obtain her 
release the defendants’ solic itors, on Oct., 14, 
undertook to  p u t in  bail, and in  pursuance o f such 
unde rtak ing  a ba il bond was executed by two 
sureties fo r the sum o f 500Z., the bond being 
conditioned th a t i f  the  defendants should not 
pay what was “  adjudged against them  in  the said 
action w ith  costs, execution may issue fo rth  against 
us (the sureties), our heirs, executors, and adm in is
tra tors, our goods and chattels fo r  a sum not 
exceeding 500Z.”  (6) N o fu rth e r proceedings were 
taken in  such action.___________________________

(a) Keported by J.P. Aspiuall and Butler AspiNiXL.Esqrs., 
Barrieters-at-Law.

(b) As to the proper form of bail bond, see The Robert 
Dickinson, post, p. 341.— E d .

The B egalia  having been released proceeded on 
her intended voyage, and on Nov. 11 arrived a t 
the po rt o f W est Hartlepool, from  whence he r 
managing owners proposed despatching her on 
another fo re ign voyage. On Nov. 14 the p la in t if f  
commenced the present action o f res tra in t (1884, 
R . No. 2241, Fo. 427) in  the A d m ira lty  D iv is ion  
against the owners of the Begalia, in  w h ich action 
the indorsem ent on the w r it  was exactly s im ila r 
to  the indorsement in  the f irs t action. On N ov. 
14 the p la in t if f  caused the Begalia  to  be arrested 
in  the second action. In  order to  obtain her 
release the  defendants’ solicitors undertook to  
p u t in  bail to the action and in  pursuance of such 
unde rtak ing  a ba il bond was executed b y  tw o 
sureties fo r the sum o f 500Z.

The defendants now moved the cou rt to 
dismiss the present action.

J. P .A sp in a ll, fo r the defendants, in  support of 
the m otion.— The second action is unnecessary. 
The bond given in  the f irs t action holds good 
u n t il the vessel re turns to  the po rt named, i.e. to 
Newcastle.

B uckn ill, fo r the p la in tiff, contra .— In  the case 
of The M argaret (2 Hagg. 275) i t  was decided tha t, 
while the vessel was w ith in  the ju risd ic tion , the 
m in o rity  owners were prem ature in  in s titu t in g  a 
second action. I t  is, however, to  be noticed th a t 
in  tha t case S ir Christopher Robinson says as 
fo llow s: “  I n  the  case before me the vessel is safe 
for the present; i f  she should prepare to go to  sea 
the part owners m ay resort to the same remedy 
as before.”  [ B u t t , J.— B u t i f  the  vessel is lost 

r io r  to her re turn , the sureties are liable fo r 
00Z. under the f irs t bond.] The present c ircum 

stances are those referred to  in  The M argaret 
{ubi sup.) and en title  the p la in t if f  to commence 
a second action.

B u t t , J.— I  am of opin ion th a t th is  second 
action is unnecessary and should be dismissed 
w ith  costs, inc lud ing  the costs of th is  application.

Solic ito rs fo r the p la in tiff, Stokes, Saunders, 
and Stokes.

Solicitors fo r the  defendants, Thomas Cooper 
and Co.

Tuesday, Bee. 2,1884.
(Before B u t t , J.)

T h e  R o bin s o n s  and T h e  Sa t e l l it e . (a )

Go-ownership action— Sale o f ship—Begister—  
Guernsey— A dm ira lty  Court Act 1861 (24 Viet, 
c. 10), g. 8.

The A d m ira lty  B iv is io n  has no ju r is d ic tio n  over 
an action in  rem, institu ted under sect. 8 o f the 
A d m ira lty  Court A ct 1861, cla im ing an account 
o f the earnings and sale o f a ship when the ship 
is registered a t the p o rt o f Guernsey, and not 
at any port in  E ng land or Wales.

T h is  was a m otion by  the defendant in  an action 
in  rem, in s titu ted  under sect. 8 o f the A d m ira lty  
C ourt A c t 1861, fo r the release of the vessels the 
Bobinsons and the Satellite, and for an order d is
m issing the action w ith  costs against the p la in tiff.

The action was in s titu te d  on the 13th N ov. 
1884, and the indorsement on the w r it  was as 
fo llow s :

The plaintiff, as owner of thirty-two sixty-fonrth
(a) Reported by J. P. As PIN ALL and Butlee A si’INALL, Eaqrs,,

Barristers-at-Law.
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shares of the brig Robinsons, and thirty-two sixty-fourth 
shares of the brig Satellite, claims to have a sale of the 
said vessels, and that the acoounts outstanding and 
relating to the earnings and management of the said 
vessels be referred to the registrar.

The fo llow ing affidavit was filed on the 27th 
Nov. 1884 on behalf o f the defendant:

I ,  George Affix, of Cmsarea House, Bridge-road, 
Southampton, in the county of Hants, shipowner and 
master mariner, make oath and say :

1. I  am the above-named defendant, and owner of 
thirty-two sixty-fourths of the brig Robinsons, and 
th irty-two sixty-fourths of the brig Satellite.

2. This action is brought by the above-named plaintiff, 
the owner of the other thirty-two sixty-fourths of the 
said vessels, against mo, the said defendant, for leave to 
sell the said vessels Robinsons and Satellite.

3. The said brigs or vessels Robinsons and Satellite 
are registered at and belong to the port of Guernsey, and 
not in any port of England or Wales.

4. An action was commenced by me in the Royal 
Courts of Jersey previous to the issuing of the w rit in 
this action, against the plaintiff, for the purpose of 
having the accounts taken and adjusted between us in 
respect of the earnings of the said two vessels. Such 
action is now pending, and w ill shortly be heard.

In  rep ly  to  th is  affidavit an affidavit was filed 
on behalf o f the p la in tiff, w h ich alleged th a t the 
p la in tiff was resident in  Southampton, b u t d id  
no t traverse the allegation tha t the  b rigs  were 
registered at the po rt of Guernsey, and not in  any 
po rt of E ngland o r Wales.

Sect. 8 of the A d m ira lty  C ourt A c t 1861 is as 
fo llo w s :

The High Court of Admiralty shall have jurisdiction 
to decide all questions arising between the co-owners, or 
any of them, touching the ownership, possession, em
ployment, and earnings of any ship registered at any 
port in England or Wales, or any share thereof, and may 
settle all acoounts outstanding and unsettled between 
the parties in relation thereto, and may direot the said 
ship or any share thereof to be sold, and may make such 
order in the premises as to i t  shall seem fit.

J. P . A sp ina ll in  support of the m otion.— The 
cou rt has no ju risd ic tio n  to en terta in  th is  action. 
Sect. 8 of the A d m ira lty  C ourt A c t 1861 only 
gives ju risd ic tio n  in  the case of ships registered 
a t any p o rt in  Eng land or Wales. The Robinsons 
and the Sate llite  are registered a t Guernsey, and 
no t in  any po rt in  E ngland o r Wales. The 
action should therefore be dismissed w ith  costs.

Buclcnill, fo r the p la in tiffs , contra.— The parties 
live  w ith in  the ju risd ic tio n , and the contract was 
made in  th is  country.

B u t t , J.— I t  seems th a t there is no pa rt of 
th is  action which comes outside sect. 8 o f the 
A d m ira lty  C ourt A c t 1861. I f  so, the court has 
no ju risd ic tion . I  shall accordingly make the 
order in  the term s of the m otion.

Solicitors fo r  the p la in tiff, Lowless and Co.
Solicitors for the defendant, Clarkson, Green- 

well, and Wyles.

[A dm .

Tuesday, Dec. 2,1884.
(Before Butt, J.)
T h e  M a r io n , (a )

Co-ownership— Sale o f ship— A d m ira lty  Court Act 
1861 (24 Viet. c. 10), s. 8.

The H ig h  Court o f Justice (A d m ira lty  D iv is ion) 
w i l l  not, in  a co-ownership action, order the sale 
o f a ship on the application o f either m in o rity  or 
m a jo rity  owners, unless the applicants prove 
strong necessity fo r  so doing.

T h e s e  were applicants by way o f m otion and 
cross-motion fo r the sale of the steamship 
M arion  under sect. 8 of 24 V ie t. c. 10.

The p la in tiff W . C. Lang , the owner o f tw en ty- 
tw o  s ix ty -fou rth  shares, had in s titu te d  an action 
o f res tra in t against the m a jo rity  owners C. B. 
Norwood and one Nash. Forwood was the 
managing owner, and owned th ir ty -e ig h t s ix ty - 
fo u rth  shares. Nash owned the rem a in ing fou r 
s ix ty -fou rth  shares.

B y  order of the L ive rpoo l D is tr ic t Registrar, 
the value of the shares in  the M arion  had been 
appraised.

F rom  affidavits filed on both sides i t  appeared 
tha t the parties were unable to agree as to  the 
em ployment o r management of the vessel, th a t 
there was no p robab ility  of th e ir com ing to  term s, 
and tha t the on ly  means of p u ttin g  an end to  the 
d ifficu lty  was the sale o f the  ship.

B uckn ill, fo r W . C. Lang, the p la in tiff, in  
support of the m otion.— I t  being impossible th a t 
the ship can be managed between her present 
owners, the court is asked to  order a sale o f the 
ship. [ B u t t , J.— A  pa rt owner m ust make ou t 
an extrem ely strong case before he w ill induce 
the court to order the sale of the whole Bhip.] 
S ir  R obert P h illim o re  did  so on the application of 
m in o rity  owners in  the case of The N e lly  
Schneider (4 Asp. M ar. Law  Cas. 54 ; 3 P. D iv . 
152; 39 L . T. Rep. N . S. 360). S ir Robert 
P h illim o re ’s reason fo r so do ing is, tha t i t  would 
be g rea tly  to the interests of the parties th a t 
th e ir  connection should be severed. [ B u t t , J .— 
I t  is a strong th in g  fo r the court to  say th a t i t  is 
fo r  a man’s in terest to sell his ship when he h im 
self says i t  is  no t.] The ship has been appraised 
by the  marshal, and m y clients are ready to  buy 
M r. Forwood’s shares at the m arshal’s valuation. 
We are w illin g  tha t your Lo rdsh ip  should so order.

Myburgh, Q.C., fo r  the m a jo rity  owners, in  
support o f the cross-motion.— W e as m a jo rity  
owners ask fo r a sale of the ship. W e w ill 
undertake to buy M r. Lang ’s shares a t the 
marshal’s valuation.

B u t t , J.— I  th in k  a ve ry  strong case should be 
made ou t before the cou rt w ill order the sale o f a 
ship on the application of p a rt owners. I t  is ask
in g  the court to sell the ship w hether the co
owners lik e  i t  o r  not. I f  a man is unable to  agree 
w ith  his co-owners, his remedy is to sell h is own 
pa rticu la r shares. 1 w i l l  therefore not order a 
sale o f the ship except by consent. I  w i l l  no t do  
i t  fo r e ither p a rty  w ith o u t consent. I  sha ll 
therefore dismiss both motions.

Solicitors fo r the  p la in tiff, W. W. Wynne and 
Son.

Solicitors fo r the defendants, P ritch a rd  and 
Sons.
( ) Beported by J. P. A spinall and Butler AsriNALL, Esqrs

Barristers-at-Law.
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T he City

Tuesday, Dec. 9, 1884.
(Before B utt, J.)

T he City  op L ucknow. (a)
Practice— Collision— Counsel’s fee —  Witnesses— 

Registrar.
In  an action fo r  damage by collision, where 

the damage to one vessel amounted to 20,0001., 
and to the other vessel to 20001., three counsel 
were instructed on behalf o f  the p la in tiffs , and  
the fees marked on their briefs were respectively 
seventy-five guineas, f i f t y  guineas, and th ir ty  
guineas, and the registrar, on taxation, reduced 
these fees to s ixty guineas, fo r ty  guineas, and 
twenty-seven guineas ; the Court, on appeal fro m  
the taxation, allowed the o rig ina l fees, holding that 
they were proper fees in  a case o f that m agni
tude. (b)

Semble, the cost o f detaining witnesses on shore 
may be allowed, although such witnesses are not 
called at the tr ia l. Th is is a matter in  the 
discretion o f the registrar.

T his  was a m otion by  the p la in tiffs , in  a damage 
action, a ris ing ou t o f a collis ion between the 
steamships S im la  and C ity  o f Lucknow, “  to 
review the assistant reg is tra r’s taxation of the 
p la in tiffs ’ costs, so fa r  as relates to the  reduction 
o f the fees paid to counsel on the hearing o f the 
action and the disallowance of the amounts paid 
in  respect of the detention o f the witnesses 
Egsberg, Coyle, and Scott.”

The item s in  dispute w ere:
FeetoMr. It. E. Webster, Q.C. and clerk with £,. s. d.

brief and papers ......................................... 82 10 0
Fee to Dr. Phillimore and clerk w ith brief and
_  papers .............. ............................................ 55 0 0
Fee to Mr. A. E. Nelson and clerk w ith brief

and papers... ... ...........................„ .....  32 10 0
Three seamen, Egsberg, Coyle, and Scott,

A.Bs. onboard Simla, for detention on shore 35 0 0
These items were at f irs t allowed by the reg is

tra r, whereupon the defendants filed the fo llow ing 
objections :

As to item 1 (viz., fee to plaintiffs’ leading counsel) 
i t  is submitted that the employment of a third oounsel 
was unnecessary, having regard to the nature of the 
action, and that in any case the fee ought not to be 
allowed as against the defendants, inasmuoh as the 
learned counsel did not appear in court in support of the 
plaintiffs’ case or take any part at the tr ia l of the 
action.

If, notwithstanding the above objection the court 
should consider the learned counsel to be entitled to a fee, 
then i t  is submitted that the amount allowed is excessive, 
except as including a special fee, i t  being the invariable 
practice of the learned counsel to charge a special fee 
of fifty  guineas for undertaking a case in the Admiralty 
Division of the High Court of Justice, and which special 
fee i t  is not the practice to allow on taxation of party and 
party costs.

As regards items 2 and 3 (viz., fees to plaintiffs’ second 
and th ird counsel), in case of any fee being allowed to the 
leading counsel under the above circumstances i t  is sub
mitted that the fee of 55i. allowed to second oounsel and 
clerk with brief and papers and of 321. 10s. allowed to 
th ird connsel and clerk with brief and paper should be 
reduced to the usual amount of two-thirds of the fee of 
the immediately senior connsel. I t  should be remembered 
that the tr ia l did not last six hours.

As to items 4 to 12 (viz., allowances for nine witnesses), 
i t  is  ̂submitted that the allowance of so large a number 
of witnesses for attending the tria l, eighteen in all, out 
of whom nine only were called to give evidence, is out of
(a) Beported by J. V .  Aspinall and B utlek Aspinall, Esqrs., 

Barnsters-at-Law.
(b) See the remarks of Butt, J. on this subject in The 

Mammoth, ante, p. 289.—Ed .

oe L ucknow. [A dm .

action0̂ ? ? J °  i,the Questions of fact at issue in  the
named &  t W K  aU SOme, °£ th® exPenses °* witnesses named m the above items (none of whom gave evidence on the tria l) should be disallowed. evidence

rev iewed his taxation
andreduced the  item s as shown in  his notes : 

.Notes o f objection to taxation :

coun£diS The8 a proper ca9e for three
The nlamHflv a? onat ai  sfak® was unusually large. 
Jenera’l '{ “ M 1™*“  ot 2172 tons, laden w ith a
flammed 20 (m i tbeej l  totally lost> the plaintiffs20 OOOi the defendants 20001. The papers also
intr to 340 Plaintiffs’ brief and proofs extend-
ennnool+1° £ 1 .7 and the other documents laid before 
oounsel «? thi n.3p? jolios “ ora. That one of the three 
seZ s L t W  t  0 - ^ ? ^ 8 did “ ot appear at the tria l 
in Team  wh«~ !ustlfy the employment of a third counsel
S s o  S S e e  eon°ns“ r h  " * *  * *  T h a  d 6 t» d a “ ta

other hand I  think that I  ought to make 
fe«  whiiht l°^ m thf  a“ onnt of the plaintiffs’ counsel’s 

• ’ + .^ ere : the leading counsel seventy-five
f& rd  con™ .8®oond. «»“ “ Bel fifty  guineas; to the- 
defendan ^ ’ L th lr tn °7meas' 1 am “ formed that the 
(the Snlinitn °?,nn8ei f  foes were : to the leading oounsel 

i  w h rn e?le ra lln a ,ddi tion to a special fee of fifty  
^ , hich it  was admitted could not have been
S i "  + ® b®tween Party and party on taxation) fifty  
S ^ L . u 108! 0011“  oounsel forty guineas; to the
third counsel twenty-seven guineas.

9ay that these items were inadequate for a 
j  . though, the amount at issue was very large, 

aiid “ J.°LVe , any questions of peculiar difficulty, 
ons which, although the tria l lasted barely more than 

rof reshers wore paid on eaoh side and have been 
allowed on taxation to the plaintiffs at the usual amounts, 
ac f„u®’ fherefore, on reconsideration, reduced the fees 
. , liQws : To the plaintiffs’ leading oounsel (who seems
_nibay® b?d ?? Bpeoial fee) from seventy-five to sixty 
guineas; to the ¡second oounsel from fifty  to forty 
g ineM; to the third counsel from th irty  to twenty-seven 
h-. :‘leas’ with refreshers of ten and five guineas rospeo- 

yely *° the second and third connsel, who alone 
appeared on the second day of the trial.

<5. Ut the eighteen witnesses previously allowed I  have, 
on revision, disallowed three. In explanation of the 
allowance of so many as fifteen witnesses, of whom four
teen belonged to the Simla, I  should observe that the 
snip s crew numbered fifty, that the collision took place 
aoont 7 4o p.m., and that the fourteen witnesses allowed 
were selected from a muoh larger number of persons on 
Doarcl the Simla who had witnessed the oollision, also 
tna5 n° less than five distinct charees of negligence were 
made by the defendants against those in charge of the 
oimla, viz., of want of look-out, of improper navigation, 
ot not exhibiting a proper side light, of having improperly 
Durnt a bine light, and of having improperly deserted 
tneir ship after the collision, and that different witnesses 
were detained in order to speak to different points.

Thereupon the p la in tiffs  on appeal filed tho 
fo llow ing objections to the reg is tra r’s taxa tion :

I t  is submitted that the fees paid to connsel herein 
Having regard to the large sum involved, the voluminous 
documents and the number of witnesses engaged in the 
v° tv a?d tbe seve™l charges made against the plaintiffs 
by the defendants in their counter-claim, were fair and 
pr°Per and ought to be allowed.

0 three witnesses were on deck from the time the 
£ ity  of Lucknow was first seen until the collision, and 
they were material and necessary witnesses for the 
pmintiffs, and by counsel’s advice on evidence were 
certified as such and were detained accordingly.

D r  Phillim ore , fo r the p la in tiffs , in  support of 
the m otion.— The find ings of the assistant regis
tra r  speak to the importance of the case. A c ting  
on counsels advice the p la in tiffs  had eighteen 
witnesses in  attendance at the tr ia l. Only 
nine o f these were called, in  consequence of 
an in tim ation  from  your Lordsh ip tha t more 
were unnecessary. I t  seems to be the practice 
in  the reg is try  on ly to allow such witnesses
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as are actually called. [B utt, J.—M y in te r
posing does no t show th a t i t  was im proper 
on the pa rt o f the p la in tiffs  to have eighteen 
witnesses. I  interpose when the evidence suffi
c ien tly  satisfies me as to the points in  dispute. 
Though nine witnesses may have proved sufficient, 
the p la in tiffs  could not te ll so u n t il the hearing P] 
The reg is tra r has allowed three counsel, b u t re
duced th e ir fees. [B utt , J.— F or what reason ? I  
can on ly say th a t m y experience of common law  
cases was tha t in  a case o f th is  m agnitude counsel 
got very much la rge r fees.]

B u c k n ill, fo r the defendants, contra, read the 
reg is tra r’s reasons and subm itted th a t they were 
r ig h t.

B utt, J.— I f  any m ercantile firm  of h igh  stand
in g  had been called in  to deal w ith  an amount in  
which 20,OOOZ. is claimed, th e ir  commission would 
have amounted to more than the three counsel’s 
fees pu t together. I  th in k  these fees were reason
able and should be allowed. W ith  regard to  the 
witnesses, I  am not so clear. There m ust be a 
discretion vested in  the reg istrar, and unless there 
is some strong reason to  suppose tha t he has acted 
w rong ly, I  do not th in k  tha t I  ough t to interfere. 
I  therefore do not propose to in te rfe re  w ith  the 
discretion of the reg is tra r on th is  point. The 
costs of th is  application are to  be costs in  the 
cause.

Solicitors fo r the p la in tiffs , Lowless and Co.
Solicitors for the defendants, O ella tly , Son, and 

Warton.

Wednesday, Bee. 17, 1884.
(Before B utt , J.)

T he R obert D ickinson, (a)
Action o f restraint— Bond— Value o f shares— 

Practice—Buies o f the H ig h  Court o f A dm ira lty  
1859.

In  an action of restra in t the proper fo rm  o f bond 
is  a bond fo r  safe re turn , and not a bond to 
answer judgm ent in  the action.

The bond w i l l  be conditioned to the appraised or 
agreed value o f the p la in t if f ’s shares, and not to 
double the value o f such shares.

T his was an action o f res tra in t in s titu ted  by 
m in o rity  owners on the 4 th  Nov. 1884, against the 
steamship Robert Biclcinson.

The claim indorsed on the w r it  was as follows : 
The plaintiffs’ claim is as owners of twenty-two sixty- 

fourths of the vessel Robert Dickinson, being dissatisfied 
with the management and employment of the said vessel 
by their co-owners, that they shall give them a bond in 
15,0001. for the value of the shares in the said vessel, and 
for the safe return of the said vessel.

The sum o f 15.000Z. exceeded the estimated 
value o f the p la in tiffs ’ shares. The ship was 
arrested on the 12th Nov.

On the 24th Nov. a summons was taken out b y  the 
defendants fo r the release of the vessel upon a bond 
or hail to answer the action being given by the 
defendants in  the sum of 6500Z. On th is  summons 
coming on fo r hearing the reg is trar ordered tha t 
“ upon defendants g iv in g  bail in  the sum of 
6500Z. to answer judgm ent herein, the vessel 
Bobert Biclcinson m ig h t be released.”

On the 1st Dec. the defendants tendered the
(a) Reported by J. P. A spihall and Butler A spinall, Esqrs.,

Barristers-at-Law.

p la in tiffs  a bond in  the sum of 6500Z. The fo rm  
was as follows :

Whereas an aotion of restraint is now pending in the 
Probate, Divorce, and Admiralty Division (Admiralty) 
of the High Court of Justice between Robert Dixon and 
others v. The remaining owners of the steamship Robert 
Dickinson. Now therefore we (names of sureties) 
hereby jo intly and severally submit ourselves to the 
jurisdiction of the said court, and consent that, i f  the 
defendants in this aotion shall not pay what may be 
adjudged against them in the said action with costs, 
execution may issue forth against us, our heirs, 
executors, and administrators, for a sum not exceeding 
6500Z.

The p la in tiffs  refused to accept th is  form  ot 
bond, and on the 2nd Dec. they entered a caveat 
against the release of the ship.

Thereupon the defendants took out a summons 
before B u tt, J. asking tha t the caveat should be 
overruled, tha t the ship should be released on the 
defendants filin g  the bail bond already executea, 
and tha t the p la in tiffs  should be condemned in  a ll 
damages and costs occasioned to  the defendants 
by the en try  of the said caveat release, and the 
consequent im proper detention under arrest of 
the Bobert B ickinson, and in  the costs of the app li
cation. On th is summons com ing on fo r hearing, 
the judge dismissed the application, and held 
tha t the fo rm  of the bond ought to  be fo r the safe 
re tu rn  o f the ship.

The defendants by  special leave of the court 
now moved the judge in  court to  set aside the 
above order, and to order th a t the ba il bond 
already filed by the defendants was good in

A  summons taken out by  the p la in tiffs , th a t the 
court should settle the form  of bond, was ordered 
to  be taken in  court a t the same time.

The form  o f bond proposed by the p la in tiffs  was

Whereas an aotion of restraint is now pending id the 
Probate, Divoroe, and Admiralty Division (Admiralty) or 
the High Court of JnBtioe between D ixon  and others v. Die 
remaining owners of the steamship Robert Dickinson, ana 
whereas the Honourable Mr. Justice Butt has ordered 
that bail be given for the safe return of the steamship 
or vessel Robert Dickinson to the port of Newcastle, ana 
that the plaintiffs should not bear any portion oi tne 
expenses of the ship prior to the safe return as at ore- 
said, now therefore we (names of sureties) hereby jo intly 
and severally submit ourselves to the jurisdiction ot tlie 
said court, and consent that, i f  the said defendants, or 
we, the said (names of sureties) shall not m the event 
of the said steamship or vessel Robert Dickinson not 
safely returning to the port of Newcastle, or in the 
event of the said steamship or vessel incurring liabili
ties prior to the safe return as aforesaid, pay to the 
plaintiffs or to their solicitors the sum of l., the
appraisement value of the plaintiffs’ shares m the said 
Bteamship or vessel, and any snm or sums they may 
become liable to pay in respeot of any such liabilities as 
aforesaid and the costs of this aotion, execution may 
issue forth against us, our heirs, executors, and adminis
trators, lands, goods, and chattels for a sum not exoeed- 
ing l.

D r. Phillim ore  (w ith  h im  B uckn ill), fo r the 
defendants, in  support o f the motion.—-Prior to 
1859 there was a special form  of bond peculiar to 
actions o f re s tra in t:

The Apollo, 1 Hagg. 306 ;
The Margaret, 2 Hagg. 275.

Since 1859, in  which year the A d m ira lty  C ourt 
Rules came in to  force, the praotioe has been to 
give a bond to answer a judgm ent in  the form  
tendered by the defendants. The practice is so 
stated in  P ritcha rd ’s A d m ira lty  D igest, 2nd ed it, 
p. 651. Moreover, the fo rm  of bond provided by
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the A d m ira lty  Court Rules o f 1859 is the fo rm  o f 
bond tendered by the defendants. A ccord ing to 
Ru le 186, “  The form s annexed to  these rules, 
orders, and regulations shall be followed as nearly 
as the circumstances of each case w ill a llow .”  The 
circumstances of the present case do a llow  o f the 
fo rm  of bond as tendered g iv in g  the p la in tiffs  a ll 
security tha t they are en titled  to. Moreover, the 
present fo rm  o f bond has been in  existence since 
1859, and i t  should not, in  the absence o f strong 
reasons, be departed from . This practice, as 
form ulated by the A d m ira lty  C ourt Rules 1859, 
is preserved by O rder L X X I I .  of the Rules of the 
Supreme Court 1883, and in  Append ix A , pa rt 2, 
Mo. 13, the fo rm  of bond g iven is s im ila r in  fo rm  
to  th a t tendered by  the defendants:

Beg v. Justices of P irehill North, 51 L. T . R ep. N. S 
534; 14 Q. B. Div. 13.

G. Bruce, Q.C. and Bailees, fo r the p la in tiffs, 
contra, were no t called upon.

B utt, J.—I  s t ill adhere to the opinion which I  
pronounoed in  chambers. I  th in k  i t  perfectly 
clear tha t the form  o f bond tendered is not applic
able to the circumstances of th is  case. There 
were certain A d m ira lty  C ourt Rules made in  
1859. Under Ru le 186 the form s affixed thereto 
are to  be followed so fa r as circumstances w ill 
pe rm it. Th is is an action o f res tra in t, and there 
is no prayer in  the w r it  tha t the  court w il l award 
any sum o f money to  the p la in tiffs . The bond 
tendered is drawn in  the fo llow ing form . [The 
learned Judge then read the bond tendered by the 
defendants.] I  th in k  tha t fo rm  o f bond is not 
applicable to  actions of res tra in t, and ought never 
to  have been employed. Rule 186 says tha t the 
form s are to  be followed where the  circumstances 
w il l  pe rm it, and, so far from th in k in g  th a t the 
present circumstances are m et by th is  bond, I  
consider its  fo rm  to be nonsensical and to  have no 
meaning. This m otion m ust be dismissed w ith  
costs.

The p la in tiffs ’ summons then came on fo r 
hearing.

G. Bruce, Q.C. and Bailees, fo r  the p la in tiffs , in  
support of the summons.— The fo rm  of bond pro
posed by  the p la in tiffs  is drawn to  protect the 
p la in tiffs  in  case the vessel incurs liab ilit ie s  on 
the voyage. I t  is  subm itted th a t the bond should 
be conditioned to  double the value of the p la in
t if fs ’ shares. Th is o rig in a lly  seems to have been 
the practice :

Clarke’s Praxis, t it .  12;
Abbott on Shipping, 11th edit., Appendix cccxeiv.

D r. P hillim ore  and B uckn ill, for the defendants, 
were not called upon.

B utt, J.— The p la in tiffs ’ counsel have been 
unable to g ive me any good au tho rity  fo r extend
in g  the bond to cover the event o f the vessel 
in c u rr in g  liab ilit ie s  p r io r to her safe re tu rn , or 
fo r  condition ing i t  in  double the value of the 
p la in tiffs ’ shares. A l l  tha t the m in o rity  owners 
are entitled  to is a bond for the safe re tu rn  of the 
sh ip  to a named port, conditioned a t the agreed 
o r appraised value o f the p la in tiffs ’ shares. I f  
the parties cannot agree on the value o f the 
shares they m ust be appraised in  the usual way. 
Each pa rty  m ust pay th e ir  own costs o f th is  
summons, (a)

(a) In  consequence of this decision the following bond
was hied : Whereas an action of restraint for bail

o r  D u m f r ie s . ______________________  [ A d m .

Q So lic ito rs.fo r the p la in tiffs , Pattison, Wigg, and 

Solic ito r fo r the defendants, H . G. Goote.

uaro. JLO, lo o t ) .

(Before B utt, J.)
T h e  E a r l  op D u m p r ie s . (as)

Collision—Practice— Evidence— Engineer’s log—  
Merchant Shipp ing Act 1854 (17 8f 18 Viet, 
c. 104), s. 285.

In  a damage action the log leept hy the engineer is 
admissible as evidence against his owners.

This was a damage action in  rem, a ris ing  out o f a 
o lis ion between the steamships the Boskenna 

B ay  and the E a r l o f Dumfries.
, . “ r!£ g  khe defendants’ case, counsel fo r the 

p la in tiffs  while cross-examining the second 
engineer of the defendants’ ship, proposed to  pu t 
m  evidence the log kept by the firs t engineer of 
/nTi- e^ v ^ an<'.s1 S*“ P f ° r  the purpose of contra
i l ,  j® evidence of the witness. Counsel fo r

e defendants objected to the admission of such

Bv. P h illim ore  (w ith  h im  B u c k n ill) , fo r the 
p la in tiffs, m  support o f the admission of the evi- 

ence. ih e  declarations o f an agent are admis- 
iDle evidence against his p r in c ip a l:

Ihe Actceon,f Spinks Ecc. & Ad. 176.
6 engineer is the agent of the defendants fo r 

ne purpose o f m aking entries in  his log. A  
protest is admissible evidence. [B utt, J.— I  am 
not so sure o f tha t, a lthough I  know th a t by the 
practice o f th is  court i t  is very often p u t in .] 
in 6i° ®  ky the mate of the defendants’ ship 

admissible evidence against them. B y  pa rity  
reasoning the engineer’s log is also admissible.

H a ll, Q.C. (w ith  h im  Kennedy), fo r the defen- 
ants, contra .— The engineer’s log is very 
inerent to  the official log, which was specifically 

J0 oe received in  evidence by sect. 285 of 
the M erchant Shipp ing A c t 1854. (b) There is no 
egal du ty  upon the engineer to  keep a log, and 

e entries should no t be adm itted as evidence 
against his owners.

B u t t , J .— -This is a po in t upon w hich I  have 
onsiderable doubt. I t  is clear th a t th is  engineer’s

bfih»ifo? in the High Court of Justice"oi
^ ° ° e„r t  Dickson and others against the remain- 

« U i®  i! 16 steamship Robert Dickinson and 
fm-o m i >namea ° f interveners) intervening. Now there- 

('“ ame,0 ° f  sureties) hereby jo intly and severally 
ou®s®Jvea.t°  the jurisdiction of the said court, 

D+„nSCni  (f they, the said remaining owners of 
ateamship Robert Dickinson, the defendants, or we 

nf tv ™  (?ames of sureties) shall not in the event 
. * S r steamship Robert Dickinson not safely

in r ?  from her present voyage to any loading port 
9,r . Wales, whereof notice shall have been 

°  ‘ “ e Pon tiffs  when the vessel is at her port of 
M arS*. pay to the plaintiffs or to their solicitors, 
b iin t+ i, Pattlf)°n> Wigg, and Co., the sum of 65001., 

• ttl6 agroed value of the plaintiffs’ shares in the 
Ve8se”  execution may issue forth against us, our 

o w l ’ i exeontors, administrators, lands, goods, and 
chattels, for the sum of 65001.” —E d .

is arei^toreStLa WJ ’P * Aspikal:l a“ 4 Bvtlee A spinall, Esqrs.,

*? aa follows : A ll entries made in any 
a book, as hereinbefore directed, shall be 

• “ evidence in any proceeding in any court of
justice, subject to all just exceptions.” —Ed.
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log  is not evidence in  favour of the  owners of the 
vessel. I t ,  however, is no t clear whether by  the 
law  of England i t  is  admissible as evidence 
against them. Y e t, as I  have so strong an 
op in ion in  favour of adm itting  th is  and s im ilar 
documents, I  shall, in  the absence of any au tho rity  
against i t ,  a llow  th is  log to  be pu t in  evidence. 
ITpon the same princ ip le  by which the mate’s log 
is admissible I  th in k  i t  may be said tha t the 
engineer’s log  is also admissible. Therefore, 
though no t w ithou t doubt, I  th in k  th is  log may 
be p u t in .

The log was accordingly pu t in  and read by 
p la in t if f ’8 counsel.

Solicitors fo r the p la in tiffs , T. Cooper and Co.
Solic ito rs fo r the  defendants, Stokes, Saunders, 

and Stokes.

Tuesday, Jan. 27,1885.
(Before Sir James H annen and Butt, J.)

T he Palomares. (a)
ON APPEAL FROM THE CITY OF LONDON COURT. 

Collis ion— Practice— Contempt o f court— W arran t 
o f arrest— Execution— B a ilif f •—C ity  o f London 
C ourt— County Courts A d m ira lty  Jurisd ic tion  
Act 1868 (31 &  32 Viet. c. 71), ss. 23, 35.

A w a rran t o f arrest issued in  an action in  rem, 
institu ted fo r  collision in  the C ity  o f London  
Court, and directed to the high b a ilif f  o f the said 
court and others the ba iliffs thereof, is not du ly  
executed i f  executed by a clerk in  the b a ilif f ’s office, 
who is not a ba iliff, and hence the master of the 
vessel so arrested is not g u ilty  o f contempt o f 
court in  removing her.

Semble, i f  the w a rran t had been addressed to the 
clerk as an officer o f the court i t  m ight, under the 
provisions o f the County Courts A dm ira lty  
Jurisd ic tion  Act 1868, s. 23, have been du ly  served 
by him.

T his was an appeal from  a decision o f Mr. Com
m issioner K e rr, the  judge of the C ity  o f London 
C ourt, re fusing to com m it the master of the steam
ship Palomares fo r alleged contempt of court.

A  collision having occurred in  the r iv e r  Thames, 
on the 5th Nov. 1884, between the steamship 
Bacoon (owned by  the M ayor, Commonalty, and 
C itizens of the C ity  of London) and the steamship 
Palomares, the owners of the Bacoon in s titu ted  an 
action in  rem, on the 8 th  Nov., in  the C ity  of 
London Court, against the steamship Palomares, 
to  recover compensation fo r  damages sufEered by 
reason o f the collision.

The fo llow ing affidavit to lead the w arrant of 
arrest was sworn on the 8th Nov. by  M r. f fm .  
Thomas K irb y , c le rk  to the C ity  S o lic ito r :

1. X ami informed and believe that on the 5th day of 
November instant the steamship Racoon, belonging to 
the plaintiffs, was run into and damaged by the steam
ship or vessel Palomares, in the river Thames, through 
the fault and mismanagement of those on board the 
last-name^ steamer.

2. No compensation in respect of such damage^has
been made to the plaintiffs, as I  am informed and believe, 
and the aid and process of this court are necessary in 
that behalf. _

3. The Palomares is now in  the river Thames, within 
the jurisdiction of this court. She has discharged her 
oargo, and, as I  am informed and. believe, she is expected 
to sail immediately, and out of suoh jurisdiction, unless
(a) Beported by J . P . A s riN A L t and B o tleb  A s t is a l l , Esqrs.

Barristers-at-Law .

restrained by a warrant of this court, leaving the plain
tiffs ’ claim unsatisfied.

Upon the m arg in  of th is  affidavit the reg is tra r 
o f the court made the fo llow ing  order : “  L e t a war
ra n t issue to  arrest the steamship Palomares.”

The w arran t was accordingly issued, and was 
directed “ To the h igh  b a iliff of the said court, 
and others the  ba iliffs  thereof.”

On the Bame day the w arrant was executed by 
Edward H e n ry  W atson, who was a c le rk in  the 
b a iliff ’s office, and no t a ba iliff.

M r. W atson executed the w arrant by  exh ib iting  
i t  to  those on board the Palomares, n a ilin g  a copy 
to the mast and p u ttin g  a man in  possession o f 
the vessel.

On the same day the  master of the Palomares, 
in  d isregard of the arrest, proceeded on his 
voyage to  Newcastle w ith  the man in  possession 
on board. ,

On the 10th Nov. application was made by the 
p la in tiffs  to  the judge of the C ity  of London 
Court, upon an a ffidavit setting out the above 
facts, fo r a ru le  n is i ca lling upon the master of 
the Palomares to show cause why he should no t 
be com m itted fo r  contem pt of court.

The ru le  was granted.
On the 24th Nov. cause was shown to the 

above rule, when docum entary and v iva  voce 
evidence was given as to  the circumstances under 
wh ich the vessel had been removed fro m  the 

1 ju risd ic tion . The learned commissioner re
served judgm ent t i l l  the 8 th  Dec., when he 
dismissed the ru le  w ith  costs, ho ld ing  tha t the 
w arran t had no t been lega lly  executed, and tha t 
therefore, the master o f the Palomares was g u ilty  
of no contempt in  tak ing  her to Newcastle.

The learned Commissioner, in  h is judgm ent, 
a fte r dealing w ith  the facts o f the  case, found 
tha t, assuming the w arran t to  have been d u ly  
executed, the master o f the Palomares was g u ilty  
o f contem pt o f court.

The learned Commissioner then proceeded as 
follows :—“  Was the w arrant d u ly  executed P That 
the w arrant was du ly  issued is c lea r; and tha t i t  
was exhib ited to those on board, and tha t a true  
copy o f i t  was nailed to  the mast is not to  be 
doubted. B u t is th is  due execution P I  th in k  not. 
Those courts whose ju risd ic tion  and procedure 
are derived from  the c iv il law have an inherent 
power o f delegating to anyone they see f i t  to  
appoint the execution o f th e ir decrees. B u t th is  
has never been the case w ith  our common law 
oourts. I n  the case o f our superior courts the 
sheriff is  interposed between the Crown, in  whose 
name the cou rt acts, and the s u ito r ; and he is 
responsible to  the  la tte r fo r any excess or 
deficiency in  or misuse o f any process of execution 
entrusted to him . W hen the County Courts were 
established in 1846 the same princ ip le  was applied. 
A  h igh b a iliff was appointed fo r each court by 
whom alone its  process can be executed, and he 
was specially empowered lik e  the sheriff to 
appoint ba iliffs  to assist h im  in  the execution of 
the process which comes to  his hands, and lik e  
the sheriff he is d irec tly  and personally responsible 
to  the suitors. I n  the statute under which th is  
court, which was constituted on the model of the 
C ounty Court, issues its  process the same 
princ ip le  is adopted. B y  sect. 17 of the London 
(C ity) Sm all Debts Extension A c t 1852, i t  is 
enacted th a t there shall be one or more b a iliff or
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ba iliffs  of the court, and th a t such b a iliff or 
ba iliffs  shall be appointed by the mayor, aldermen, 
and commons, and tha t one o f the ba iliffs , i f  there 
shall be more than one, shall be called the chief 
b a iliff of the court, a designation which by a 
subsequent statute is converted in to  h igh ba iliff. 
The 18th section next enacts tha t the ba iliffs  
“  shall by themselves serve a ll the summonses and 
orders, and execute a ll the warrants, precepts, 
and w rits  issued out o f the court under the pro
visions of th is  A c t,”  and th a t every such b a iliff 
sha ll be responsible fo r a ll the acts and defaults 
of him self in  like  manner as the sheriff o f any 
county in  England is responsible fo r the acts and 
defaults o f him self and his officers. These words 
“  by themselves ”  are to be found in  the clause of 
the County C ourt statute from  which our clauses 
are copied ; bu t in  the  County Court statute the 
words are “  by themselves or by  the ba iliffs  
appointed to assist them .”  The omission of these 
la tte r words in onr statute shows tha t the Leg is
la tu re  intended, and seems to me to  require, tha t 
a ba iliff of th is  court shall execute process him self 
and shall not delegate i t  to anyone else. A n d  the 
subsequent words of our statute, m aking the 
ba iliff responsible fo r  the acts and defaults o f 
himself, as is the sheriff fo r those of h im se lf and 
his officers, seems to  me to confirm  th is  view, 
especially as in  the County C ourt sta tu te the 
words are tha t the h igh b a iliff shall be responsible 
fo r the acts and defaults of h im self and of the 
ba iliffs  appointed to  assist him . I t  may be sug
gested th a t the A d m ira lty  process o f arresting  a 
ship is not issued under th is A c t, viz., The London 
(C ity ) Sm all Debts Extension A c t 1852. B u t 
there is, I  th in k , no th ing  in  tha t. The ju r is d ic 
tio n  in  m aritim e cases is assigned to the court as 
i t  is  constituted by law, and w ith  a ll its  incidents, 
w ith  its  reg is tra r to record its  proceedings and its  
ba iliffs  to  execute its  process. That process, 
framed under statute, is  issued to  the  h ig h  b a iliff 
and is to be executed by h im  or one of the ba iliffs  
responsible under the statute to  the su ito r fo r  his 
acts and defaults. A d m ira lty  process can, on the 
statute I  am now speaking of, be executed, I  con
sider, by no one else. N o th in g  was said a t the 
hearing to satisfy me o r even to  suggest tha t there 
waB any power in  a b a ilif f  to  delegate his autho
r i t y  to execute A d m ira lty  process. Nevertheless,
I  have considered i t  m y  du ty  to  examine the 
statutes for m yself so as to satisfy m y own m ind  
on the subject. The h igh b a iliff  of the  County 
C ourt is expressly authorised to  appo int ba iliffs  
to  execute process by w r it in g  under his hand, and 
by the County Courts A c t 1865, s. 4, the judge 
and officers o f th is  cou rt have the same powers 
and authorities, except the power o f appointing 
officers. These words, “ except the power o f 
appo inting officers,”  obviously deprive the h igh 
ba iliff o f th is  court o f the power o f appo inting 
ba iliffs , which in  th e ir  absence he would have 
possessed. I  have looked at the other County 
C ourt A cts, and at the A d m ira lty  A cts  which 
incorporate them, and I  can find  no th ing  to ju s tify  
any b a iliff of th is  court in  delegating his autho
r ity .  A n d  I  am consequently o f opinion th a t no 
legal arrest was effected of the Palomares, her 
tackle, apparel, or fu rn itu re ; tha t the Bbip con
sequently was not under arrest when she sailed 
out of the ju risd ic tion  of the c o u r t ; and, not being 
under arrest, tha t no contempt was com m itted by 
the captain o f the vessel in  so doing. The rule o f
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court of the 15th N ov. w ill therefore be discharged
w ith  COStB.”

From  th is  decision the p la in tiffs  appealed.
In  support of the appeal the fo llow ing  affidavits 

were filed by the p la in tiffs  :
I, Sir John Braddick Monekton, of Guildhall, in the 

City of London, Knight, Town Clerk, make oath, and 
say as follows:

1. As the Town Clerk of the City of London I  am, by 
virtue of my office, olerk of the several committees of 
the Corporation of London,

2. I  have referred to the minutes of the Law and City 
Courts Committee of the Corporation of London, and 
from these I  find, and I  know of my own knowledge, 
that-Edward Harry Watson was, on the 2nd day of May 
1881, duly appointed by the said committee, in whose 
hand suoh appointments lie, on behalf of the plaintiffs 
to be clerk in the office of the High Bailiff of the City of 
London Court, and that the said Edward Harry Watson 
thereupon and thereby became, and has since, and up to 
the present time continued to be an officer of the said 
City of London Court.

I, Edward Harry Watson, of the City of London 
Court, held at Guildhall-buildings, in the C ity of 
London, clerk in the office of the High Bailiff of the said 
City of London Court, make oath and say as follows :

1. I  have seen and perused an affidavit in this action, 
®jvorn by Sir John Braddick Monekton, and dated the 
16th day of January 1885, and I  am the Edward Harry 
Watson therein referred to, and the statements in the 
said affidavit, so far as they refer to me the said Edward 
Harry Watson, are in all respects true.

2. On the 8th day of November 1884 a warrant for the 
arrest of the steamship Palomares, duly issued under 
the seal of the City of London Court, was delivered to 
me for service and execution, and I  proceeded on board 
the said steamship Palomares, and duly served and 
executed the said warrant of arrest on the said 8th day 
of November 1884.

The fo llow ing A cts  o f Parliam ent were referred 
to, and are m aterial to  the judgm ent :

The London (C ity ) Sm all Debts Extension A c t 
1852 (15 V ie t. c. Ixxv ii.), s. 17:

That there shall be one or more bailiff or bailiffs of 
u 8,<i°ur*> and such bailiff or bailiffs shall be appointed 
by the mayor, aldermen, and commons . . . and

° f  the bailiffs of the court, if  there shall be more 
than one, shall be called the chief bailiff of the court. 

Sect. 18:
That the said bailiffs shall attend every sitting of the 

court for suoh time as shall be required by the judge, 
uiDj ess when their absence shall be allowed for reason- 
aWe cause by the judge, and shall by themselves serve 
all the summonses and orders, and execute a ll the 
warrants, precepts, and writs issued out of the oourt 
under the provisions of this Act . . . .  and every 
such bailiff shall be responsible for all the aots and 
defaults of himself in like manner as the sheriff of any 
county in England is responsible for the acts and defaults 
of himself and his officers.

The County Courts E qu itab le  Jurisd ic tion  A c t 
1865 (28 &  29 V ie t. c. 99), s. 4:

The Judge and officers of the court held under the 
provisions of the London (City) Small Debts Extension 
Act 1852, hereinafter called the “ City Court,”  shall 
respectively have and exeroise the like jurisdiction, 
powers, and authorities in all respects, except the power 
of appointing officers, as are for the time being pos
sessed and exercised by the judge and offioers respec
tively of a Metropolitan County Court, and the chief 
clerk and the chief bailiff of the City Court shall hence- 
i° r th  be respectively styled the registrar and high 
bailiff thereof, the word “ registrar”  being interpreted 
to inolude the assistant clerks, and the words “ high 
bailiff ”  the bailiffs of the City Court.

J. P . A spina ll, on behalf of the p la in tiffs , in  
support o f the appeal.— I t  is subm itted tha t 
W atson was an officer o f the court, and therefore 
competent to  execute the w arrant. The County 
Courts A d m ira lty  Ju risd ic tion  A c t 1868 conferred
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A d m ira lty  Ju risd ic tion  on County Courts. Sect. 
23 regulates the mode in  which process is to be 
executed in  A d m ira lty  actions. B y  th a t section 
i t  is  provided tha t for the  execution o f any decree 
or order of a County C ourt the court may order, 
and the reg is tra r on such order may seal and 
issue, and “  any officer o f any County C ourt may 
execute process according to general orders.”  
Inasm uch as W atson was appointed by the 
corporation, and having regard to the provisions 
of sect. 23 of the London (C ity ) Sm all Debts 
Extension A c t 1852, tha t i t  shall be law fu l for 
the mayor, aldermen, and commons, to  order 
th a t the judge, c lerk, ba iliffs, and officers of the 
court, o r any of them, shall be paid by salaries 
instead o f fees,”  i t  is subm itted tha t W atson was 
an officer o f the court, otherwise no meaning can 
be given to  the words “  officers ”  as used in  sect. 
23 o f the London (C ity ) Sm all Debts Extension 
A c t 1852. Th is contention is supported by the 
fact tha t the preceding sect. 11 provides tha t, in  
case assistant clerks shall be necessary fo r  
ca rry ing  on the business o f the court, such 
assistant clerks shall be provided. Sect. 23 then 
deals w ith  a ll the officials of the court, nam ing 
them  as “  judge, c lerk, ba iliffs , and officers o f the 
court,”  in  which la tte r category i t  is subm itted 
tha t WatBon is included. Therefore, assuming him  
to be an officer, i t  is subm itted tha t there is 
no th in g  in  the general orders to  preclude h im  
executing the w arrant. A ltho ug h  in  the general 
orders both of 1869 and 1875 there are special 
provisions applicable to  A d m ira lty  procedure, 
there is no provision th a t the w arrant of arrest 
shall be executed by  any specified officer. The 
object o f so enacting was to  enable the w arrant 
of arrest to be executed by any officer of the 
court. Otherwise were the execution lim ited  to  
the bailiffs, i t  is  ve ry  possible to conceive tha t 
the ba iliffs , ow ing to th e ir various duties, w ould 
be incapable o f p rom ptly  executing the warrant. 
The des irab ility  of im mediate execution of w ar
rants o f arrest was doubtless present to  the m ind 
of the Legis la ture , and hence i t  is subm itted tha t 
i t  was expressly meant tha t such warrants m ig h t 
be executed by any officer of the court. The 
very fact tha t there are speoial orders applicable 
to A d m ira lty  procedure is o f itse lf proof tha t i t  
was intended th a t the A d m ira lty  procedure should 
d iffe r from  the ord inary  County C ourt proce
dure. I t  is understood tha t the m arshal of the 
A d m ira lty  C ourt does delegate his au th o rity  to 
persons in  his office to execute warrants of arrest. 
Reasoning by analogy, i t  is subm itted th a t the 
same power exists in  the ba iliff of the C ity  of 
London Court.

Lush-W ilson  fo r  the respondent, contra .— B y 
sect. 35 o f the County Courts A d m ira lty  J u ris 
d ic tion  A c t 1868 i t  is provided (in te r a lia ), th a t 
“  General orders sha ll be from  tim e to  tim e made 
under th is  A c t fo r the purposes in  th is  A c t 
directed, and fo r regu la ting  . . . .  the form s 
o f processes and proceedings therein or issu ing 
therefrom .”  I t  is subm itted  tha t the effect of th is  
section is to g ive to the form s themselves a 
s ta tu to ry  force. The form  o f w a rran t in  use in  
the County Courts is directed to  the “  h igh ba iliff 
of the said court and others the ba iliffs  thereof,”  
hence the fo rm  by its  term s is a de fin ition  o f the 
words “  any officer,”  as used in  sect. 23 of the 
County Courts A d m ira lty  Ju risd ic tion  A c t 1868, 
and shows tha t the on ly  persons competent to

execute the w arrant “ according to  general orders,”  
w ith in  sect. 23 of the County Courts A d m ira lty  
Ju risd ic tio n  A c t 1868, are the bailiffs. B y  O rder 
X X X V I I I .  o f the County C ourt Orders and 
Rules 1875 i t  is directed tha t the general rules of 
procedure shall apply to A d m ira lty  proceedings, 
unless expressly ousted by the orders applicable 
to A d m ira lty  proceedings. Inasmuch as the 
orders applicable to  A d m ira lty  proceedings are 
s ilent as to what persons shall execute warrants 
of arrest, the general orders are to  be followed. 
I f  so, the execution of th is  warrant was restricted 
to  the h igh b a iliff or bailiffs, and there has not 
been a compliance w ith  the orders. I t  is also 
subm itted th a t a c le rk in  the b a ilif f ’s office is not 
an “  officer ”  w ith in  the meaning of the word as 
used in sect. 23 o f the County Courts A d m ira lty  
Ju risd ic tion  A c t 1868. Sect. 10 of the London 
(C ity ) Sm all Debts Extension A c t 1852 speaks of 
the “  several clerks and other officers and ser
vants.”  Th is shows th a t clerks are not included in  
the term  “  officers.”  The fact tha t sects. 18 and 21 
o f the London (C ity ) Sm all Debts Extension A c t 
1852 provide tha t the ba iliff sha ll be responsible 
fo r his acts and defaults, and require h im  to give 
security, show tha t the Legis la ture intended tha t 
the execution o f process should be restricted to 
ba iliffs  alone. A  close examination o f the statutes 
re la ting to the C ity  o f London C ourt shows th a t 
the Legis la ture  has been very jealous of having 
the process executed by a responsible officer.

A sp ina ll in  rep ly.— The des irab ility  of not 
re s tr ic tin g  the execution of warrants of arrest to 
the marshal in  the H ig h  C ourt is evidenced by 
the words o f O rder IX . ,  r .  I I ,  of the rules of the 
Supreme C ourt 1883. The words are, “  In  A d m i
ra lty  actions in  rem  the w arran t of arrest shall 
be served by the marshal o r his substitutes.”  
Sect. 86 of the London (C ity ) Sm all Debts E x 
tension A c t 1852 allows “  every b a iliff o r officer ”  
to  execute “  any process of execution.”  A rre s t 
o f a vessel being analogous to  tak ing  goods in  
execution, and W atson being an officer of the 
cou rt fo r some purposes, i t  is subm itted tha t he 
was competent to  execute the w arrant. The 
words in  sect. 23 o f the C ounty Courts A d m ira lty  
Ju risd ic tio n  A c t 1868, “ according to general 
orders,”  define the mode o f execution and not the 
persons by whom the process is to  be executed 
The mode of execution in  th is  case was “  according 
to  general orders,”  and therefore there was a va lid  
arrest.

S ir James H annen .— I  am of op in ion th a t th is  
appeal m ust be dismissed. B y  the London (C ity ) 
Sm all Debts Extension A c t 1852, s. 18, the 
d u ty  of executing a ll the warrants, precepts, &c., 
was entrusted to certain officers called bailiffs, 
and th is  A c t restricted those officers from  deputing 
th e ir duties in  th is  respect to anyone else. I t  is 
no t now necessary to  enlarge upon the reasons 
fo r th is  enactment. There are express words 
requ iring  th a t the ba iliffs  “  shall by themselves 
serve a ll the summonses and orders, and execute 
a ll the warrants.”  I f  the m atter had stood there 
there would probably have been no argum ent. I t  
would, under those circumstances, be clear tha t i t  
was competent for no one else b u t the bailiffs to 
execute the warrant. M r. Aspina ll, however, has 
called our a tten tion  to the County Courts A d m i
ra lty  Ju risd ic tio n  A c t 1868, s. 23, to which he 
says the learned commissioner d id  not d irect his
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attention. My own opinion is that the olerk Mr. 
Watson has been shown by the existing state of 
things to be an officer of the County Court, 
because the 11th section of the London (City) 
Small Debts Extension Act 1852, requires that 
when a clerk is paid by salary the power of 
appointment is to be in the corporation. In  this 
case that has taken place. Watson has been 
appointed by the corporation, and they pay his 
salary, and that, in my opinion, does constitute 
him an officer of the court.

Sect. 23 of the County Courts Admiralty 
Jurisdiction Act 1861 provides that, “  For the 
execution of any decree or order of a County 
Court in an Admiralty cause the court may 
order, and the registrar on such order may 
seal and issue, and any officer of any County 
Court may execute process according to general 
orders.”  I  am disposed to think that there 
would be a power under the general orders 
to restrict the execution of process to particular 
individuals or class of individuals that m ight be 
indicated, but I  do not think that the words “  any 
officer of the County Court may execute process ”  
are in fact annulled by the subsequent words 
“  according to general orders,”  I  th ink that the 
class of persons is constituted by that section of the 
Act who, unless something to the contrary is 
shown, would have the power to execute the orders 
of the court. On the other hand, i t  appears to be 
quite clear that it  does not mean that any officer 
of the court may of his own motion execute the 
order. He must derive his authority from the 
court. In  this particular case no authority has 
been conferred by the court upon the clerks in 
the bailiff’s office to execute warrants. In  fact the 
warrant according to its form is directed speci
fically “  to the high bailiff of the said court, and 
others the bailiffs thereof.”  W ithout entering 
into the other questions which have been touched 
upon, I  th ink i t  is sufficient for the present deci
sion to say that the court might direct its 
orders to any clerk, including Mr. Watson, but, 
unless the court does so direct its orders, then it  
is not competent for the high bailiff to delegate 
his authority to any clerk to execute the orders, (a)

(a ) These remarks of the learned President are in 
accordance with the decision of the Court of Exchequer 
in B e ll  v. H o y le  (L . Eep. 10 E x. 220). In  that case it  
was decided by Bramwell, Cleasby, and Amphlett, JB.B., 
that where the judgment debtor under County Court 
process is the high bailiff of the court, the court is 
justified in appointing a speoial bailiff to levy execution 
and in directing the warrant to him, although the Acts 
0 & 10 V iet. c. 95, and 30 &  31 V iet. c. 142 contain no 
provisions on the subject. The ground of this decision 
is the inherent power of every court, as part of its 
constitution, to appoint an officer to execute its process. 
This power was recognised so far back as the reign of 
Edward I I I .  Thus in 1 Eolle’s A br. tit . “  Court,”  p. 520 
(P .) we find as follows: ‘ ‘ Quel chose sera incident al 
court, Bi le roy grant un court per letters pattents a l un 
corporation de un v il a tener pleas, &c., en oest case 
coment que la  ne soit ascun clause en le pattent a faire 
un bailie, on sargeant, d’executer leB prooes del court, 
a returner juries, «fee., uucore ceo est incident a lour 
grant a ceo faire, car autrement ils ne poient tener un 
court.”  And in Comyn’s Dig. t it .  “ Courts ”  (p. 8) i t  is 
Baid: “ I f  the K ing  grant oonnsance of pleas, the 
grantee shall have power to make process by) petit cape, 
process upon voucher, or other process as inoident, 
though no mention of i t  in  the grant.”  According to 
Amphlett, B ., “ The moment i t  is found that there 
was a valid order made by the judge, i t  appears to me 
tnat he had an inherent power to appoint any other 
person whom he might th ink fit to enforoe i t .”  So in

[A dm .

For these reasons I  th ink that the decision of the 
learned commissioner was right, and therefore 
this appeal must be dismissed with costs.

B u t t , J.—I  am of the same opinion, although I  
am not quite certain that I  agree with my Lord in 
every reason. I t  appears to me that the London 
(City) Small Debts Extension Act 1852, s. 18, 
having prescribed that the bailiffs shall by them
selves serve summons and execute warrants, the 
only answer suggested in argument to the obser
vations of the learned judge on that section has 
been founded upon sect. 23 of the County Courts 
Adm iralty Jurisdiction Act 1868, The view I  
take of the wording of that section is this, that, 
though I  quite agree with my Lord that the clerks 
for some purposes are officers of the court, yet I  
do not think they are officers of the court within 
the meaning of the words as used in sect. 23 of 
the County Courts Admiralty Jurisdiction Act 
1868. I t  seems to me to point to officers whose 
ordinary duty i t  is to serve summonses and 
execute warrants used in the proceedings. Though 
I  am very far, in making these observations, from 
saying that I  disagree with my Lord when he says, 
or intimates an opinion, that in any case i t  might 
be open to the judge by order to direct any officer 
of the court to execute the summons, and agree
ing substantially with all my Lord has said, I  
think, the decision of the learned judge below was 
right, and this appeal must be dismissed.

Appeal dismissed with costs.
Solicitor for the plaintiffs, The City of London 

Solicitor.
Solicitor for the master of Palomares, Mark 

Shephard.

the present case, had the warrant been direoted to 
Watson, he would have been oompetent, although not a 
bailiff, to validly execute the warrant of arrost. The 
principle upon which the present decision is grounded 
seems to have been aoted upon in several earlier cases. 
Thus in Rhodes v. H u l l  (26 L . J. 265, Ex.) i t  was held that 
an arrest under a ca. sa. by a bailiff to whom the warrant 
is not addressed, even though he be engaged by the 
bailiff to whom i t  is addressed to assist in the arrest, 
is irregular, and the defendant w ill be discharged out of 
custody. So again in H o u s in  v. B a rro w  (2 T . Eep. 122) 
Lord Kenyon decided that where the sheriff having 
directed a warrant to A. and all his other officers to 
arrest B., A . afterwards inserted the name of C., the 
arrest by C. was void. I t  is to be noticed th a t the 
present deoision is only concerned w ith  the execution of 
the warrant of arrest, and is not applicable to the 
service of summonses. B y Order X X X H I. ,  r. 6, of the 
County Court Enles, the registrar is required, upon the 
pra-cipo being filed, to issue a summons for service 
“  by the solicitor, or if  so required, by the bailiff of the 
court.” In  the Adm iralty Court, Order X ., r . 11, 
requires the warrant of arrest to be served by the 
“  marshall or his substitutes,”  and B u tt, J. has recently 
decided that a w rit of summons in any Adm iralty action 
m  rem  may be served by a solicitor’s clerk and not 
necessarily by the marshal: (of. The S o lis ,p o s t.)—E d .
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T he Gettysburg— T he D ione. [A dm.A om.]

Tuesday, Feb. 3, 1835.
(Before B utt, J.)

T he Gettysburg, (a)
Collision—Sale of ship and cargo—Freight— 

Practice.
Where in an action in  rem fo r collision against 

ship and freight, in  which the defendants’ ship was 
held solely to blame, and, being still under 
arrest with the cargo on board was ordered to be 
sold, the Court on motion directed the marshal to 
discharge the cargo, to retain the same in  his cus
tody as security fo r payment of the landing and 
other charges and freight, i f  any, due from the 
owners or consignees of the cargo in  respect of the 
same, and that in  default of any application fo r  
the delivery of the cargo w ithin fourteen days, the 
marshal should be authorised tn sell such part of 
the cargo as might be necessary to pay the said 
charges and freight, i f  any, due.

T his was a m otion by the p la in tiffs  in  a damage 
action in  rem in s titu ted  by the owners of the 
steamship Arch Druid  against the steamship 
Gettysburg and her fre ig h t to recover compensa
tion  fo r damages occasioned by  a collis ion between 
the tw o vessels.

The collision occurred on the 27th Oct. 1884 in 
Dungeness Roads. A t the time of the collision 
the Gettysburg was bound from New York to 
Dunkirk with a cargo of petroleum in barrels. 
A fter the collision the Gettysburg was towed by 
salvors to Thames Haven.

The action was instituted on the 29th Oct.
On the 30th Oct. the Gettysburg was arrested in 

the sum of 2000k, the cargo being at the same 
time arrested for freight. The owners of the 
Gettysburg entered an appearance, but did not 
give bail. The owners of the cargo made no appli
cation for its delivery.

The action was heard on the 28th Jan. 1885, 
when Butt, J. found the Gettysburg alone to blame 
for the collision, and ordered her to be sold.

The p la in tiffs  now  m oved th e  c o u rt as fo llow es : 
W e, Thomas Cooper and Co., solicitors for the plain

tiffs in  this cause, give notice that we shall by counsel 
on the 3rd day of February 1885 move the judge in  court 
to direot that the marshal do discharge the cargo of the 
above ship, retaining the same in his custody as security 
for payment of the landing and other charges and 
freight, if  any, due from the consignees or owners of the 
said cargo in  respect of the same, and that in default of 
any application for the deli very of the said cargo within  
fourteen days th a t the marshal be authorised to sell 
such part of the said cargo as may bo necessary to pay 
the said charges and freight, i f  any, dne, and that the 
said ship when discharged be removed from Thames 
Haven to London for the. purposes of sale.

In  support of the above motion an affidavit was 
filed by the plaintiffs in which, in addition to the 
above facts, it  was alleged that the ship and cargo 
were subject to a claim for salvage in respect of 
services rendered after the collision, that Thames 
Haven was a most suitable place to d ischarge the 
cargo, and that the deponent believed that the 
owners of the cargo were lying by until the cargo 
had been discharged by the plaintiffs, and would 
then come forward and claim it.

Kennedy, for the plaintiffs, in  support of the 
motion.—The owners of cargo are not prejudiced 
by the motion. The action being instituted in 
Oct. 1884, there has been ample time for them to
(a) Reported by J. P. Aspinall and Butler A spinall, Esqrs.,

Barristere-at-Law.

intervene and protect their rights. The defen
dants have no interest in the present motion. 
We are asking for freight only in  the event of its 
being due.

J. P. Aspinall, for the defendants, contra.—The 
court has no power to sell the cargo to realise 
freight. [B utt, J.—I  do not see how you are 
interested in this motion.] The cargo is in the 
custody of the shipowners. [B utt, J.—I t  is in 
the custody of the court.] The court has no 
greater power to deal w ith the cargo than the 
shipowner. The shipowner could not sell it  for 
payment of freight, and hence the court has no 
power to do so. I t  is not a perishable cargo, and 
there is therefore no reason why i t  should be sold. 
The proper course for the plaintiffs to have pur
sued would have been to issue a monition direct
ing the cargo owner to bring in the freight.

StoJces, on behalf of the salvors, asked that i f  
the cargo were sold his clients’ lien might be 
preserved.

B utt, J.—I  am of opinion that the power of the 
court to deal w ith this cargo is not derived from 
the shipowner, and I  th ink I  have power to order 
its sale. I  shall make an order in  the terms of 
the motion, directing that the salvors’ lien be 
preserved.

Solicitors for the plaintiffs, Thomas Cooper and 
Go.

Solicitors for the defendants, M. Watson- 
Thomas.

Tuesday, Feb. 3,1885.
(Before B utt, J.)

T he D ione. (a)
Collision—Limitation of liab ility—Loss of life— 

Registered tonnage—Practice—Merchant Ship
ping Act Amendment Act 1862 (25 Sp 26 Viet, 
c. 63), g. 54.

The tonnage in  respect of which shipowners are 
entitled to lim it their liab ility  under sect. 54 of 
the Merchant Shipping Act Amendment Act 1862 
is the tonnage appearing on the ship’s register 
which was in  force at the time of collision.

In  an action of limitation of liability, where the 
plaintiffs have paid into court, or are w illing to 
pay in, 81. per ton in  respect of damage to ship, 
goods cmd merchandise, but seeh in  respect of the 
life claims to pay into court, or give bail fo r  an 
amount less than their total liab ility  under the 
Merchant Shipping Act, the court, before fixing 
such amount, w ill require the plaintiffs to state on 
affidavit the names of the persons hilled and 
injured, their condition in  life, the number of those 
who are legally entitled to claim, the number of 
claims that have been settled, and the amounts 
paid in  settlement.

T his  was an action for limitation of liability 
instituted by the owners of the British steamship 
Dione in  respect of a collision between her and 
the steamship Camden in the river Thames on the 
3rd Aug. 1884.

In  consequence of the collision the Dione sank, 
and considerable damage was done to the cargo 
laden on board her, and also to the Camden, and 
twenty-three lives were lost.
(a) Reported by J. P. A s p in a l l  and B u t l e r  A s p in a l l ,  Esqrs., 

Barristers-at-Law,
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Actions were thereupon instituted against the 

Vione by the owners of the Camden and by the 
owners of the cargo laden on board the Bione.

the owners of the Bione admitted that she was 
solely to blame for the collision, but alleged that 
tbe same occurred without their actual fault or 
privity.

In  an affidavit filed on behalf of the plaintiffs, 
i t  was alleged that the gross tonnage of tbe Bione, 
without deduction on account of engine room, 
was, according to the register in force at the 
date of collision, 698'39 tons ; that deponent 
was advised and believed that the plaintiffs’ 
liability in respect of loss of life and personal 
injuries could not possibly exceed the sum of
3001., and that all persons entitled to claim 
against the Bione were resident in the United 
Kingdom.

To this affidavit the Vione’s register, made in 
1879, was annexed as an exhibit.

I t  was stated that twelve of the twenty-three 
lives lost were those of passengers, and that all 
the claims in respect of loss of life and personal 
injury, with the exception of two, had been settled.

The plaintiffs claimed (inter alia) that their 
liab ility  in respect of damage to ship, goods, and 
merchandise should be limited to an amount not 
exceeding 81. per each ton of the gross tonnage of 
the Bione, without deduction on account of engine 
room ; and that on payment into court being 
made or bail being given for such sum as the 
court should deem right in respect of loss of life 
or personal in ju ry caused by the collision, that 
all persons claiming in respect of loss of life or 
personal in ju ry might be restrained from bring
ing actions against the plaintiffs.

The defendants, the owners of the Camden, 
denied that the tonnage on which thé plaintiffs 
were entitled to lim it their liability was 698'39 
tons.

Subsequently to the collision the Bione was 
raised and re-registered. According to the regis
ter made in 1879 which was in  force at the time 
of the collision, the gross tonnage of the Bione, 
without deduction on account of engine room, less 
space exclusively occupied by seamen and appren
tices, amounted to 698'39 tons.

According to the register put in by the defen
dants, which was dated the 6th Nov. 1884, i t  
appeared that the gross tonnage of the Bione, 
without deduction on account of engine room less 
space occupied exclusively by seamen and appren
tices, amounted to 80671 tons.

Bailees, for the plaintiffs, after stating the facts 
was stopped.

Baden-Powell for the owners of the Camden.— 
According to the register made after the Bione 
was raised i t  appears that the tonnage on which 
her owners are entitled to lim it their liab ility is 
80671 tons, and not 698'39 tons. The register 
showing 698‘39 tons was made as long back as 
1879, and i t  is submitted that, having regard to 
the very serious discrepancy between the two 
registers, the court w ill not lim it the plaintiff’s 
liability according to the earlier register. The 
copy of the subsequent register now produced by 
the defendants is admissable evidence by virtue of 
sect. 107 of the Merchant Shipping Act 1854, 
which enacts that copies of registers are admis
sible evidence, and are prima fade  evidence of 
their contents. There is no indorsement on this

subsequent register to show that the Bione has 
undergone any structural alterations. Hence 
i “ erV s a between the two registers, and
therefore the plaintiffs are not entitled on the 
evidence before the court to have their liability 
limited in accordance with the earlier register.

Fai'/ces for the plaintiffs, contra.—By sect. 54 of 
the Merchant Shipping Act Amendment Act 1862, 
the tonnage on which shipowners are entitled to
! ™ l !  r i i la b lllti >  “ t0 be registered tonnage in the case of sailing ships, and in the

e o steamships the gross tonnage without 
deduction on account of engine room.”  The 
onnage there referred to is the tonnage appearing

thc^collkmrf61 was in force at the time of
The John McIntyre, 5 P. Div. 200.

is suPP°rted by sect. 26 of the 
Merchant Shipping Act 1854, wherein i t  is enacted 

at the tonnage when ascertained and registered 
m accordance with the provisions of the Act 
shall ever after be deemed to be the tonnage. I t  
i? secondly submitted that the court should order 
one plaintiffs to pay a sum of money into court in 
respect of loss of life and personal in jury less 
than their total liability under the statute. I t  is 
a e8od in the affidavit that these claims cannot 
exceed 300i., and therefore the court should order 
only that Bum to be paid in.

Butt, J. I  am of opinion that the copy of the 
register tendered in evidence by Mr. Baden- 
I  owell is admissible. I  however th ink that the 
registered tonnage contemplated by the Act of 

arnament is the tonnage appearing on the 
omcial register which was in force at the time of 
collision. I f  so, the question raised by this subse
quent register does not arise. Being satisfied 
that the registered tonnage is that set out in the 
plaintiffs’ affidavit, I  shall lim it their liab ility 
accordingly. W ith respect to the application that 
the plaintiffs should be ordered to pay into court 
only 300Z. in respect of loss of life and personal 
injury, I  am not yet sufficiently informed of the 
circumstances of those claims to feel justified in 
so ordering. I  shall require the plaintiffs to 
state on affidavit the names of those who perished 
and were injured, their condition in life, the 
number of those who are legally entitled to 
claim, and the number of claims that have been 
-t« e d , and the amounts paid in settlement. 
When this has been done the registrar w ill be in 
a position to fix a reasonable sum.

Solicitors for the plaintiffs, Waltons, B u ll and 
Walton.

Solicitors for the owners of the Camden, 
1 nomas Cooper and Co.

Tuesday, Nov. 25, 1884.
(Before B utt, J.)

T he F airport. (a)
Master’s wages—Bamagesfor wrongful dismissal— 

Misconduct—Mortgagor—Mortgagee.
The taking away by a master of a ship to sea, after 

she has been taken possession of by the mortgagees, 
against their wishes, is such misconduct, even 
when done by the orders of the mortgagor, his

(a) Eeported by J, P, Asms all and B u i leb A bind all, EBqrs.,
Barristers-at-Law.
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original employer, as w ill disentitle him to 
recover in  an action in  rem as against the mort
gagees any compensation fo r dismissal by the 
mortgagees, upon their recovering possession of 
the vessel, before the term of his engagement has 
expired.

T his was an appeal by way o f m otion from  the 
reg is tra r’s report made in  an action in  rem, in s t i
tu ted  by the  late master of the steamship Fair- 
port, against the vessel, to  recover wages and 
disbursements.

The notice of motion was as follows :
Take notioe that this Honourable Court w ill be 

moved on Tuesday, the 25th day of November, by counsel, 
on behalf of M r. W illiam  Edward Bagshaw, the inter
vener in this action, on appeal from the report of the 
registrar, dated the 4th day of November, against the 
award, 871.10s., for damages under the agreement of the 
12th M ay 1884, and the registrar’s recommendation as 
to costs of action, and application! w ill also be made 
that the costs of the action and of this application may 
be paid by the plaintiff.

In  this action W. E. Bagshaw, the first 
mortgagee of the ship, had intervened.

The claim of the plaintiff was, prior to judg
ment, referred by an order of the court to the 
registrar to report upon.

By an agreement in writing, dated the 12th 
May 1884, i t  was agreed between James Jeffryes 
Wallace, the then sole owner of the Fairport, and 
the plaintiff, P. G. H. L ittle, that the plaintiff 
should be appointed to the command of the 
Fairport, “  for the period of twelve months, at a 
salary of 251. per month.”

The ship was mortgaged to W. E. Bagshaw, 
who also held acceptances as collateral security 
for advances made to Wallace.

In  consequence of J. J. Wallace failing to meet 
the acceptances which W. E. Bagshaw, the first 
mortgagee of the Fairport, held as a collateral 
security for repayment of money advanced by 
him to Wallace, Bagshaw instructed Messrs. 
Kay and Co., shipbrokers, on the 30th May 1884 
to take possession of the Fairport under the 
mortgage.

In  consequence of these instructions a care- 
keeper was sent on board the ship and formally 
took possession on the 6th June. On going on 
board he delivered the following letter to the 
p la in tiff:

1, St. Michael House, Cornhill, E .C ., 30th M ay, 1884. 
To the Officer in charge of the s.s. F a i r p o r t .—M y  

agents, Messrs. George K ay and Co. w ill take charge of 
your boat on arrival, and w ill receive the freight and 
pay the crew and port expenses, &c.

W. E. Bagshaw, 
Mortgagee of the s.s. F a irp o r t .

The plaintiff at the reference proved that he 
had taken this letter to Wallace, who tore it  
up, and told him (the plaintiff) to mind his own 
business.

On the 10th June the plaintiff, by the directions 
of Wallace, took the vessel to sea, w ith the mort
gagee’s man in possession on board. After 
proceeding to one or two different ports, the 
Fairport reaohed Newport about the 23rd June, 
where she was arrested by a warrant at the suit 
of the mortgagee, who thereupon dismissed the 
plaintiff from his command.

The plaintiff claimed at the reference 
483?. 4s. 8c?., of which the registrar allowed 
158?. 10s. 2c?.

The claim in respect of wages was for

« "Wages for twelve months, under agreement, 
dated the 19th May 1884,300?.”  Of this the regis
trar had allowed 87?. 10s. _ .

The registrar’s report, so far as is material, is as
follows:

Whereas an appearance has been entered in this 
action for W illiam  Edward Bagshaw, tne first mort
gagee of the steamship F a ir p o r t  as an intervener, and 
the claim of the plaintiff has by an order of court been 
referred to the registrar to report upon. . . Under
these oiroumBtances I  have held that the p laintiff is not 
entitled to recover against the Bhip thus improperly 
taken out of the hands of the mortgagee any expenses 
inourred by him in  respect of the vessel after she left 
the river Thames. . . .  The last point to notice is 
the question of wages. The plaintiff was engaged, as 
before stated, as master of the ship for a period of twelve 
months from the 12th M ay 1884, at a salary of 25J. per 
month, the plaintiff to find his own table charts and 
nautical instruments. H e served m  her to the end of 
June, when, as a oonsequenoe of her arrest by the mort
gagee, the plaintiff was dismissed. The question has 
been argued by counsel whether the plaintiff can m this 
action, which is one fo r wages and disbursements, 
recover anything in the shape of compensation for 
wrongful dismissal. I  have come to the conclusion 
that he can do so. In  the case of The G rea t 
(17 L. T . Rep. N . S. 228 ; L . Rep. 1 A . & E . 384; 3 Mar 
Law Cas. O. S. 58) D r. Lushington decided to that 
effect in favour of seamen, and, by sect. iy i  oi tne 
Merchant Shipping A ct 1854, every master of a ship Has 
the same rights, liens and remedies for the recovery ol 
his wages which a seaman possesses. Then, as to tne 
amount. I t  was not contended that he is entitled to 
the whole twelve months’ wages. H e will naturally look 
for, and obtain other employment,’and, upon consideration 
of all the circumstances of the case, we consider he w ill he 
amply compensated by an allowance of wages for three 
months and a half at the agreed rate, which w ill be allow
ing him wages for nearly two months after his dismissal.
T '♦•ViTinlr ]m is HiP f'.nFlf.H

Bucknill, on behalf of the mortgagee, in support 
of the motion.—The plaintiff is not entitled to 
recover damages from the mortgagee for wrong
ful dismissal. The taking away of the Fairport 
to sea, in opposition to the wishes of the mort
gagee, is such misconduct as should forfeit his 
right to wages. The registrar by his report has 
disallowed the plaintiff “  any expenses inourred 
by him in respect of the vessel after she left the 
river,”  because the ship was “  improperly taken 
out of the hands of the mortgagee.” The regis
trar has therefore found that he was guilty of 
misconduct, and yet has given him not only 
wages earned up to the date of dismissal, hut 
also damages for dismissal, although the master s 
misconduct has occasioned the mortgagee con
siderable expense.

Barnes, for the plaintiff, contra.—The plaintiff 
has a lien on the ship for damages for wrongful 
dismissal:

The G re a t E a s te rn  (u b i su p .)
The registrar has found no misconduct on the 
part of the plaintiff. [B utt, J.—Surely the fact 
that he disallowed him the expenses incurred in 
respect of the vessel after she was taken away 
and also speaks of the vessel being improperly 
taken away, is a finding of misconduct?] The 
registrar’s reason for disallowing those items 
was because the mortgagee was not legally liable 
for them. The plaintiff acted only in obedience 
to the orders of Wallace, his original employer, 
and the registrar has not found that there was 
any collusion between them.

Bucknill in reply.
Butt, J.—In  this case the order of the registrar,
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as it  stands, w ill have the effect of taking out of the 
pocket of the mortgagee a sum of money claimed 
as compensation for dismissal by the master, who, 
in disobedience to the mortgagee, takes the ship 
off, with the mortgagee’s man in possession. For 
the purposes of to-day I  am only dealing w ith the 
damages. I  am not going now to deal with 
the wages earned up to the date of dismissal. I  
am going to deal exclusively with the question of 
compensation for the wages which were not 
earned. In  dealing with that, I  do not intend to 
let the plaintiff have damages from the mort
gagee. I  care not what his rights are against the 
mortgagor. The fact that the mortgagee took 
possession of this vessel on the 6th June, as he 
had a right to do, and» that the plaintiff then 
went off w ith the vessel, and so prevented the 
mortgagee from getting possession of his ship 
t i l l  a subsequent period, disentitles him to any 
claim against the mortgagee for damages. I t  is 
said that he has a right to these damages by 
virtue of a maritime lien on the ship. I  cannot 
agree to that. He is entitled to wages for 
the time during which he properly served the 
legal owner on board ship, but not to compensa
tion for dismissal.

Bucknill. — The effect of your Lordship’s 
decision is that a claim amounting to 483Z. is now 
reduced to about 60Z. Under these circumstances 
the plaintiff should be ordered to pay all the costs.

B utt, J.—This is a claim for compensation 
sounding in damages. I  therefore do not think I  
ought to interfere with the registrar’s suggestion. 
The plaintiff is to have the costs of the action and 
reference, but not of this motion.

Solicitor for the plaintiff, Frederick Bradley.
Solicitors for the mortgagee, Ingledew, Ince, 

and Golt.

Bee. 12 and 13, 1884.
(Before Sir J ames H annen  assisted by  T r in ity  

M asters.)
E dwards, R obertson, and Co. and others v . T he 

F almouth H arbour Commissioners and  R . 
Sherris .

T he R hosina. (a)
Damage—Harbour master—Falmouth Harbour 

Commissioners—Berthing—Anchor—Jurisdiction 
■—Harbours, Bocks, and Piers Clauses Act (10 fy 
11 Viet. c. 27) 1847—Pier and Harbour Orders 
Confirmation Act 1870.

Where vessels were required by Act of Parliament to 
be berthed in  a harbour under the directions and 
control of the harbour master, and damage was 
occasioned to a vessel by the alleged negligence of 
the harbour master, who, having fixed the place 
where the vessel was to be beached, gave an order, 
on the vessel nearing the spot selected, to let go the 
anchor, on which the vessel immediately settled 
and was damaged, the court, in  an action by the 
owners of the vessel against the harbour commis
sioners (whose servant the harbour master was), 
held that such order was, under the circumstances, 
a negligent order; that the harbour master in  so 
ordering was acting in the capacity of, and 
within the scope of, his authority as harbour

(a) Reported by J. I ’. A spinall and Butler AspiHALL.Eaqrs.,
Barristers-at-Law.

master, and that therefore the harbour commis
sioners were liable.

Where a vessel is, in  obedience to bye-laws, being 
beached under the directions of a harbour master, 
and fo r  that■ purpose is properly passing through 
« place which is outside the jurisdiction and 
limits of the authority of the harbour commis
sioners, whose servant the harbour master is, and 
whilst so passing damage is occasioned to the 
vessel by the negligence of the harbour master in  
giving an improper order, the harbour commis
sioners are liable fo r the damage.

T his  was a damage action instituted in  personam 
by tbe owners of the steamship Rhosina, against 
the Falmouth Harbour Commissioners and 
Richard Sherris, the harbour master of Falmouth 
Harbour, to recover compensation for damage 
occasioned to the Rhosina by the alleged negli
gence of the harbour master.

The Falmouth Harbour Commissioners are 
commissioners incorporated under the Falmouth 
Harbour Order 1870, confirmed by the Piers and 
Harbour Orders Confirmation Act 1870 (No. 2), 
and the Acts incorporated therewith. By the 
said order and Acts, the Harbours, Docks, and 
Piers Clauses Act 1847 and the General Pier and 
Harbour Act 1861 Amendment Act are incorpo
rated therewith.

The^ plaintiffs by their statement of claim 
alleged (inter alia) that on the 29th Dec. 1883, the 
Rhosina arrived at Falmouth, and anchored in the 
outer harbour. On the 1st Jan. 1884 the Rhosina 
entered the inner harbour, under the orders, direc
tions, and control of the defendant Sherris as 
harbour master, (he being on board),for the purpose 
of being berthed on the hard in the inner harbour in 
order to ship a new propeller. The Rhosina was 
charged with rates for using and entering Fal
mouth Harbour. The Rhosina proceeded up the 
inner harbour, under the orders, directions, and 
control of the defendant Sherris as harbour 
master, and, on arriving near the hard, he negli
gently and wrongfully and improperly ordered 
and caused the crew of the Rhosina to let go the 
starboard anchor. In  obedience to such orders 
the anchor was let go, and the vessel grounded 
on the said anchor, and was thereby greatly 
damaged.

The defendants, the harbour commissioners, 
by their statement of defence alleged (inter alia) 
that the Rhosina was not under the orders, 
directions, or control of the defendant Sherris, 
either as harbour master or at all. The defen
dant Sherris went on board the Rhosina, but, as 
the plaintiffs by their agents and servants had 
notice not to undertake any responsibility with 
regard to the ship, and the Rhosina did not proceed 
up the inner harbour under the orders, directions, 
or control of the defendant Sherris either as 
harbour master or at all. The order to let go the 
anchor was not negligent or improper. The 
damage to the Rhosina was solely caused by 
the negligent and improper conduct of 
the plaintiffs’ agents and servants on board 
the Rhosina, in and about the management of 
the Rhosina, and in and about letting go 
the anchor in a negligent and improper manner, 
and in paying or letting out too much chain, and 
in not checking or taking proper and timely 
measures to check the chain, or by the faulty and 
defective tackle, gear, and machinery of the
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plaintiffs’ ship. Even i f  the damage was caused 
or contributed to by any act, control, or direction 
of the defendant Sherris, the defendant Sherris 
was not, in  going on board the Rhosina, or in 
doing such act or exercising such control, or 
giving such order or direction, acting within the 
scope and lim it of his employment and duty as 
harbour master in the service of the said defen
dants or by or with their authority. The place of 
the alleged happening of the alleged matters of 
complaint was outside the jurisdiction and lim it 
of the authority of the said defendants.

The defendant Sherris by his statement of 
defence denied that the damage complained of 
was in any way oaused or contributed to by any 
negligence on his part, and alleged that the acci
dent happened outside the limits of the jurisdic
tion of the harbour commissioners.

The plaintiffs joined issue on these statements 
of defence, and further '.alleged that the plea as to 
the accident happening outside the jurisdiction 
showed no answer to their claim.

A t the hearing the admitted facts were that on 
the 31st Dec. 1883 the Rhosina was lying at 
anchor in the outer Falmouth Harbour. I t  
having been arranged that the Rhosino/ should be 
beached to have a new propeller put in, the place 
where she was to be beached was pointed out by 
Sherris to the master of the Rhosina and a Mr. 
Morgan, the superintendent engineer of the 
owners of the Rhosina. On the 1st Jan. 1884 
Sherris went on board the Rhosina, there being 
a Trin ity House pilot on board to navigate her 
to the inner harbour. Whilst being towed from 
the outer harbour to the place where she was to 
be beached, Sherris from time to time gave orders. 
The place from whence the Rhosina^ was being 
taken, and the place where i t  was intended to 
beach her, were both within the limits of the 
jurisdiction of the Harbour Commissioners as 
defined by the Falmouth Harbour Order 1870. 
In  order to reach the place where the vessel 
was to be beached i t  was necessary to traverse 
a certain area of water, which was not within 
the jurisdiction of the harbour commissioners, 
but w ithin that of the Falmouth Dook Com- 
pany. On approaching the spot selected for 
beaching the Rhosina, Sherris gave orders to let 
go the starboard anchor. The anchor was 
accordingly let go, and 15 fathoms of chain being 
paid out, the anchor got under the ship s bottom 
and penetrated three of her plates.

The evidence on behalf of the plaintiils was 
that the harbour master was superintending the 
beaching of the Rhosina as harbour master; _ that 
the 15 fathoms of chain were paid out in  obedience 
to the orders of the (harbour master; that at the 
time the order was given the vessel was smelling 
the ground; that the damage was solely caused by 
the negligence of the harbour master; and that 
the accident happened in  waters under the 
authority of the defendants.

The evidence on behalf of the defendants was 
that Sherris went on board as a friend of the 
master merely to assist; that he had orders from 
the commissioners not to go on board vessels, but 
to give orders from his own tu g ; that at a conver
sation with the master on the previous day he had 
said that he would undertake no responsibility; 
that his object in ordering the anchor to be let go 
was to dredge and so stop the way of the ship; 
that the crew ought never to have paid out 15

fathoms ; and that the accident happened in  waters 
owned by the Falmouth Dock Company, and not 
in  waters over which the Falmouth Harbour Gom-
missioners had authority. _

The following Acts of Parliament were referred 
to in the course of the arguments, and are material
to the decision. , . .

The Harbours, Docks, and Piers Clauses Act
1847 (10 & 11 Viet. c. 27) :

Sect 52. The harbour master may give directions for 
a ll or any of the following purposes (that m to sayh for
regulating the time at which and the manner in  « l e t  
any vessel shall enter into or go out of, »  “  "  ‘
the harbour, dock, or pier, and within  
limits, if  any, and its position, mooring or unmooring,
placing and removing whilst therein.

Sect. 53. The master of every vessel w ithin the 
harbour or dock, or at or near the pier, or w ithin the  
prescribed lim its, if  any, shall regulate Buch ve el 
according to the direotions of the harbour master made 
in  conformity w ith this and the special Aot 
master of a vesBel who after notioe of any such direction 
by the harbour master served upon him, shall not tortn- 
with regulate suoh vessel according to such direction, 
shall be liable to a penalty not exceeding 20 L.

Bye-laws made in pursuance of the Falmouth 
Harbour Order 1870, confirmed by the Pier and 
Harbour Orders Confirmation Act 1870 (iNo. 2) :

3. Every vessel which enters the harbour, shall, so 
long as such vessel continues therein, be under the 
direction and control of the harbour master, and every 
pilot bringing a ship or vessel into the harbour, is to 
berth her under the directions of the harbour master, in  
such a position as w ill allow a clear passage for vessels 
entering or leaving the harbour. The master or other 
person in charge of the ship or vessel (if without a pilot) 
w ill be held responsible for the observance of this regn-

4. Every vessel shall be moored or berthed at such
part of the harbour, and shall from time to time be 
removed from place to place to such situation or 
situations within the harbour, as the harbour master shall 
direct • and the owner or master who refuses or neglects 
to obey the direotions of the harbour master w ith regard 
to the mooring, berthing, or subsequent removal of such 
vessel or craft, shall for every offence be liable to a 
penalty not exceeding 51., and a further sum ol 20s., 
after notioe in  writing, for every hour during which such 
directions are neglected. , . .

23 A ll vessels, boats, and craft of every description, 
shall be moored and placed in such positions as the 
harbour master may direct ; and no moorings shall be 
laid down without his sanction and approval in writing, 
and he may give directions for the removal of any 
vessel, boat, or craft, and for the taking up and removal 
of any anchors or moorings, and any pereon failing to 
obey his direction as to the mooring and placing ot 
vessels, boats, or craft, or for the removal ot any 
anohors or moorings, shall be liable to a penalty not 
exceeding 51., and a further sum of 20s. for everyday 
during which such directions are neglected.

By sect. 8 of the Falmouth Harbour Order 
1870, confirmed by the Pier and Harbour 
Orders Confirmation Act 1870 (Ho. 2), i t  is pro
vided :

The lim its w ithin which the commissioners shall have 
authority (which, exoept for the purpose of the rates to  
be levied under this order, shall be deemed to be the 
lim its to whioh this order extends) shall include so much 
of the harbour of Falmouth as lies within the limits ot 
the municipal borough of Falmouth, a n d  is not w ithin the 
limits defined by the 39th section of the Falmouth Docks 
A ct 1859, or by the 65th section of the Falmouth Docks 
Aot 1864 as the lim its of the jurisdiction of the Falmouth 
Docks Company.

Sect. 39 of the Falmouth Docks Act 1859 
(22 Yict. c. 16) :

The lim its w ithin whioh the powers of the super
intendent and dook master for the regulation of the 
docks shall be exercised, shall be the docks, tidal
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harbours, entrance channel, works and property of the 
company, and a distance of one hundred yards in each 
direction therefrom respectively.

Sect. 65 of the Falmouth Docks Act 1864 (27 & 
28 Viet. c. 127) :

The limits within whioh the powers of the company's 
harbour master, dock master, or pier master, for the 
regulations of the company’s harbour, dock, and pier, 
shall be exercised are the harbour, dock entrance, 
channel works, and property of the company, and a 
distance of one hundred yards in every direction from the 
same respectively.

Webster, Q.C., Dr. Phillimore, and Barnes for 
the plaintiffs.—Assuming the accident to have 
happened outside the limits of the jurisdiction of 
the harbour commissioners, yet, i f  the harbour 
master was acting as harbour master and was 
negligent, the defendants are liable. By reason 
of the Acts of Parliament ships are beached 
under the control and directions of the harbour 
master, and the master and crew are bound to obey 
his orders. I f  in carrying out that operation 
damage is occasioned by the negligence of the 
harbour master, the commissioners ought not to 
escape liability because the vessel happens to be 
physically outside their jurisdiction. The damage 
is a consequence of the harbour master’s orders. 
Having regard to the duties of the harbour master 
as laid down by ss. 52 and 53 of the Harbours, 
Docks, and Piers Clauses Act 1847, and the bye
laws applicable to Falmouth Harbour, i t  is sub
mitted that the operation of beaching comes 
within the scope of the harbourmaster’s functions. 
I f  so, each particular manœuvre incidental to 
beaching is within his functions, aud hence the 
manœuvre of letting go the anchor was within 
the scope of the harbour master’s duties. Assum
ing the harbour master to have been a mere 
volunteer, he nevertheless would be liable under 
the circumstances of the present case.

Bucknill, on behalf of Capt. Sherris, the 
harbour master.—The accident was in  no way 
caused or contributed to by the harbour master, 
but was wholly caused by the negligence of the 
crew of the Bhosina. His position was that of a 
volunteer, and the court should therefore require 
proof of more than ordinary negligence before 
holding him liable.

Cohen, Q.C. (with him W. B. Kennedy), for the 
Falmouth Harbour Commissioners.—The harbour 
commissioners are not necessarily liable because 
damage is occasioned by the orders of their 
servant. I t  is a question of fact as to what is 
the nature of the obligation incurred by the com
missioners by reason of the harbour master’s 
order :

M ills  v. Bolton, 2 H. & N. 14.
The order to let go the anchor was an order 
incidental to the navigation of the vessel from 
one place in the harbour to another. W ith  that 
the harbour master has nothing to do, inasmuch 
as he has no authority to navigate vessels. I t  is 
submitted that the accident happened within the 
area of the dook company, and therefore outside 
the limits of the jurisdiction of the harbour 
commissioners. I f  so, they are not liable.

Dr. Phillimore, in reply, cited
WilsonY. Brett, U  M. & W. 113 ; 12 L. J. 264, Exch.

&ir James H annen.—As this case has taken 
some time, I  have had an opportunity of discussing 
some of the points with the Elder Brethren, so that

i t  is not now necessary to delay my decision by 
any further discussion with them. The first 
question of fact which I  shall deal with is as to 
the place of the accident, although I  do not attach 
the importance to i t  that has been attached to it  
during the progress of the case. So far as I  
have to deal with it  as a matter of fact, I  must 
say that I  have come to the conclusion that the 
place named by the master of the Bhosina is not 
the correct place. I  am of opinion that the acci
dent happened further to 'th e  eastward. I t  
appears to me that Mr. McKenzie’s evidence on 
behalf of the defendants is quite convincing. He 
is a person whose occupation made him familiar 
with the harbour, and he says the Bhosina was 
brought to a standstill just in a line with himself 
and the shore, so that he is able to speak 
positively as to the place. I, however, am of 
opinion that, so far as jurisdiction is concerned, 
¡~18, Question of place is quite immaterial if  
me harbour master was acting as harbour master, 
buppose there had been no question as to his 
oemg on board the Bhosina. Suppose he had 
been—m obedience to the rules laid down by the 
commissioners—on his own steamer, and had said 
to the master of the Bhosina, “  I  require you to 
bring your ship to anchor at this spot,”  and 
suppose the place had happened to be just over 
the line where the dock company had jurisdiction, 
and suppose there had been a rock there on which 
the vessel had gone, i t  seems to me impossible to 
argue that the harbour commissioners would be 
entitled to say, “  We are not responsible, because 
the orders of the harbour master brought the 
ship physically outside our jurisdiction.”  The 
damage would be a consequence of the orders 
°* Ji i, ̂ ark°ur master acting as harbour master, 
ail'rL ere^°re J'*10 commissioners would be liable.

Ike  question, therefore, really is whether 
Dapt. bherris was originally on board the Bhosina 
in his capacity of harbour master, or whether 
he afterwards assumed the duties of harbour 
master. Mow, with regard to his first going on 
board this vessel there is unfortunately a confliot 
j™ ov'i^ence' The fact that he had already fixed 
the place where the vessel was to go, tends to 
8koVy that he had, before he went on board the 
Bhosina, done that which properly belonged to his 
office of harbour master. I  think he would have 
bean strictly within his rights i f  he had left the 
matter there, and said, “  I  require you to beach 
the vessel in such and such a place; you must 
navigate the vessel up to that spot, and oarry out 
all the necessary manœuvres for beaching her.”  I  
am inclined to think that that was the position in 
which the harbour master originally was. I  think 
that, on the whole, he is to be believed when he 
states that the way in which he came on board 
the Bhosina, was not that he came in the ordinary 
course of his business as harbour master, but 
*kat his coming arose out of a difficulty as to 
whether a mud pilot or a Trinity House pilot was 
to be engaged. I  think, on the whole, the evidence 
shows that he did say that, if  he was well enough, 
he would come down in the morning and give 
assistance. There is a conflict of evidence as to 
whether or not he further said that he would take 
no responsibility upon himself. But in the view I  
take of the case it is not necessary for me to 
decide whether he said so or not ; for, even suppos
ing he said so, i f  he did in fact, when on board the 
vessel, assume the duties of harbour master he
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would be liable. I t  appears that he used these 
expressions not only to the master but also to Mr. 
Morgan. When he got on board, a state of things 
arose that might be expected from a divided 
command. There was the pilot, but the harbour 
master appears to have given directions which 
were acted upon.

I ' entirely assent to the argument addressed 
to me by the defendants’ counsel, that i t  is no 
part of the duty of the harbour master to 
navigate the vessel, but i t  is, in my judgment, 
peculiarly part of the duty of the harbour 
master to say what berth and what moorings a 
vessel shall take, and what place in the harbour 
shall be occupied. That duty, in my judgment, 
applies equally to the beaching of a vessel as to 
the fastening her to buoys in the harbour; 
because i t  is obvious that the place where a 
vessel is to be beached must not be allowed to 
interfere with the navigation of the harbour. 
Now, the harbour master being on board, he 
appears to have gone forward and to have given 
a direction, the object of which was to fix the 
spot where the vessel was to be beached. In  
doing that, i t  appears to me that he was acting as 
harbour master. In  my view of his duties, he 
would have the right of control over the place 
where vessels were to be anchored. Where a 
vessel’s anchor shall be dropped for the purpose 
of beaching her is, in my judgment, within the 
duties of the harbour master. In  my judgment 
although he had not originally, yet he then 
assumed the functions of harbour master in 
giving the order for the starboard anchor to be 
let go. For that act, if a negligent one, he and 
the harbour commissioners are liable. W ith  
regard to the propriety of the act, that is a 
question for the Trin ity Brethren. In  what I  am 
about to say I  am acting on their advice, 
which is that, in their judgment, what was done 
was grossly negligent. Even if, therefore, the 
harbour master is to be regarded as a volunteer, 
he would be personally liable. Oases have estab
lished the principle that, i f  a man has peculiar 
knowledge, his gross negligence is not excused by 
his beiDg a volunteer. Now, the harbour master’s 
functions extend all over the harbour, and he is a 
person who should, from his functions and special 
training, be fully capable, if  he used his knowledge 
and skill properly, of giving directions for the 
beaching of a vessel. The case of a surgeon fa il
ing to use his surgical knowledge is a well-known 
example of this principle of law- Suppose a 
coachman g e tB  another coachmian to drive—the 
other coachman being in such circumstances 
merely a volunteer—and this second coachman 
drives at an excessive rate of speed and upsets 
the coach, he would not be excused from liability 
by saying he was a volunteer.

W ith regard to Capt. Sherris’s act, what he 
says he intended to do was to let the anchor 
drop so that its crown Bhould just touch 
the ground, and thus check the vessel’s way, 
and so assist the aotion of the tug in getting 
the vessel’s stem round to starboard. But 
I  am advised that the effect of dropping the 
anchor, combined with the action of the tug, 
would be that the tug would draw the bows of 
the vessel in a direction to go over the anchor. 
That is precisely what happened, so that the 
reason which Capt. Sherris gives for the 
manoeuvre condemns him I  am further advised 

Y ol. V ., N.S.

that the act of dropping the anchor at a time 
when i t  was known that the vessel was smelling 
the ground, and having regard to the position in 
which she was, was a manœuvre attended with 
danger. I  am advised that i t  was such a 
manœuvre that no person having reasonable skill 
would have recourse to. The dropping an anchor 
for the purpose of dredging, and so checking the 
way of a vessel, is a delicate operation, and should 
be resorted to with the greatest care and safe
guards, as having someone ready to stop the 
chain at the critical moment. Nothing of the kind 
was done. Capt. Sherris took no steps of the kind, 
but says he assumed that there would be some
body ready to stop it. I  am advised that i t  was 
a manœuvre which, under the circumstances, 
cannot be justified, and that the harbour master 
ought, as a reasonable man, to have foreseen that 
he incurred risk of the vessel grounding on the 
anchor. For these reasons I  am of opinion that 
the defendants are each and all of them liable.

Solicitors for the plaintiffs, Ingledew, J»ce, and 
Colt, agents for Ingledew, Ince, and Vachell, of 
Cardiff. . T 7

Solicitors for the defendants, Pritchard and 
Sons, agents for Genn and Nalder, of Falmouth.

H O U SE OF LORDS.

March 21 and 24,1884,
(Before the L ord Chancellor (Selborne), Lords 

W atson, B ramw ell, and F itzgerald .)
Grant and Co. v . Coverdale, T odd, and Co. (<x)
ON AP P E A L PROM T H E  COURT OP A P P E A L IN  E N G LA N D .

Charter-party — Exception in  charter-party — 
Commencement of lay days—Loading prevented 
hy frost.

Where it  is agreed hy charter-party that a ship 
shall proceed to a certain dock and there load in  
the customary manner, an exception that the 
charterer is not to he liable fo r demurrage i f  the 
loading is prevented hy frost is confined to such 
frost as prevents the actual loading on hoard of 
the goods which are in  the dock ready to he loaded, 
and does not cover frost which prevents the 
shipper getting his goods to the dock.

By the terms of a charter-party a ship was to 
proceed to the port of loading, and there load a 
cargo of iron in  the customary manner from the 
agents of the charterers.

The charter-party contained the following clauses : 
“  Cargo to be supplied as fast as steamer can 
receive. Time to commence from the vessel being 
ready to load, and ten days on demurrage at 401. 
per day . . . except in case of . .  . frost . . 
or any other unavoidable accident preventing the 
loading.”  The ship arrived at the port o f  loading 
and went into dock, but after the loading had 
commenced a canal, through which part of the 
cargo had to pass in  lighters in  order to reach the 
dock, was made impassable by a severe frost, and 
the loading was delayed.

Reid (affirming the judgment of the court below), 
that this delay was not within the exception in  
the charter-party which referred only to delays 
in  “  loading,”  which would not have been inter-
(a) Reported by C. E, M alden, Esq., Barrister-at-Law.

2 A
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fered with by the frost i f  the cargo had been
brought to the dock otherwise than by the canal. 

T h is  was an appeal from a judgment of the Court 
of Appeal (Brett, M.R., Lindley and Fry, L.JJ.l, 
reported in 5 Asp. Mar. Law Cas. 74; 48 L. T. 
Rep. N.S. 701; and 11 Q. B. Div. 543, reversing 
a decision of Pollock, B., reported in 4 Asp. Mar. 
Law Cas. 528 ; 40 L.T. Rep. N.S. 632 ; and 8 Q.B. 
Div. 600.

The action was brought by the owners of the 
steamship Mennythorpe, the present respondents, 
against the charterers, the present appellants, for 
demurrage and damages for the detention of the 
ship, under circumstances which appear in the 
head-note.

The material portions of the charter-party were 
as follows:

Cargo to be supplied as fast as steamer can receive 
at all hatchways for loading, and to be discharged as fast 
as customary w ith steamers. Time to commonce from 
the vessel being ready to load and unload and ten days on 
demurrage, over and above the said lay days, at 40J. per 
day (except in case of hands striking work, or frosts, or 
floods, or any other unavoidable accidents preventing 
the loading and unloading; in whioh case owners to have 
the option of employing the steamer in  some short 
voyage trade until receipt of written notice from 
charterers that they are ready to resume employment 
without delay to the ship).

The case was tried before Pollock, B. without 
a ju ry  at the Glamorgan Summer Assizes in  1881, 
when all matters of fact were referred to a 
special referee to report.

The material facts found by him are set out 
fu lly  in the report of the case before Pollock, B., 
who decided in favour of the defendants, but his 
decision was reversed by the Court of Appeal, as 
above mentioned, on the ground that the case was 
governed by the decision in Kay v. Field (47 
L . T. Rep. N. S. 423; 4 Asp. Mar. Law Cas. 588; 
10 Q. B. Div. 241).

From this judgment the present appeal was 
brought.

Webster, Q.C. and Moulton (Bowen Rowlands, 
Q.C. with them) appeared for the appellants, and 
contended that the loading was in fact prevented 
by frost within the meaning of the exception in 
the charter-party, for the forwarding of the iron 
from the wharf by the canal to the dock was all 
part of the loading and cannot be separated from 
it. They referred to

Kay v. Field (uhi sup.) ;
Adams v. Royal M ail Steampacleet Company, 5 C.B.

N.S. 492; , „ „  m
Hudson v. Ede, 3 Mar. Law Cas. O. S. 114; 18 L. T. 

Kep. N. S. 764; L. Rep. 3 Q. B. 412 ;
Fenwick v. Schmalx, 3 Mar. Law Cas. O. S. 64; 18 

L. T. Rep. N. S. 27; L. Rep. 3 C. P. 313;
Kearon v. Pearson, 7 H. & N. 386; 31 L. J. 1, Ex.;
Postlethwaite v. Freeland, 4 Asp. Mar. Law Cas. 302; 

42 L. T. Rep N. S. 846 ; 5 App. Cas. 599;
Tapscott v. Balfour, 1 Asp. Mar. Law Cas. 501; 27 

L. T. Rep. N. S. 710; L. Rep. 8 C. P. 46.
The Solicitor-General (Sir F. Herschell, Q.C.) 

and Brynmor Jones, who appeared for the respon
dents, were not called upon to address their Lord- 
ships.

A t the conclusion of the argument for the 
appellants, their Lordships gave judgment as 
follows :—

TheLoiiD C h a n c e l l o r  (Selborne).—My Lords: I  
believe that none of your Lordships have any doubt 
that the order appealed from in  this oase ought to 
be affirmed. The whole question of course depends

upon the terms of the charter-party, and the 
material terms are these: On the part of the ship
owner i t  is agreed that the ship “  shall (after dis
charging her cargo at Middlesborough) with all 
convenient speed sail and proceed to Cardiff 
East Bute Dock, or so near thereunto as she may 
safely get, and there load always afloat in the 
customary manner from the agents of the 
freighter, a fu ll and complete cargo of about 
1800 tons of iron.”  That is the shipowner’s 
contract. The charterer contracts on his part : 
“  Cargo to be supplied as fast as steamer can 
receive at all hatchways for loading ”  (I omit what 
relates to unloading and discharge), “ time to 
commence from the vessel being ready to load and 
ten days on demurrage over and above the said 
lay days at 40Z. per day (except in case of hands 
striking work, or frosts or floods, or any other 
unavoidable accidents preventing the loading).”  
Now the exception has reference to the loading 
and nothing else. I t  is important to observe 
w ith  respect to any argument founded on the 
particular accidents enumerated, frosts, floods, or 
hands striking work, to which large general 
words are superadded, that those are in a printed 
form, and are meant therefore to suit each par
ticular case as far as they can, but they are not 
introduced in contemplation of any particular 
case, this or any other. But the mention of 
“  Cardiff East Bute Dock ”  is a part of the special 
terms of this particular contract, not of the 
printed form ; i t  is manifest, therefore, that those 
words must be applied reddendo singula singulis 
according to the circumstances which may in 
point of fact be applicable to the particular case 
in the special contract. You cannot found upon 
anyone of them an argument of this sort, that i t  
must of necessity have been introduced w ith refe
rence to the particular place, and the particular 
circumstances of that place. W ith  that observa
tion I  proceed to notice that it  is not denied, and 
cannot be denied, that unless those words of 
exception according to their proper construction 
take this case which has happened out of the 
demurrage clause, the mere fact of frost or any 
other thing having impeded the performance of 
that which the charterer and not the shipowner 
was bound to perform w ill not in any degree 
absolve him from the consequences of keeping the 
ship too long. That was decided, under circum
stances very similar in many respects, in the case 
of Kearon v. Pearson (ubi sup.), and decided 
expressly on the ground, as was pointed out I  
th ink by all the learned judges, certainly by 
Bramwell, B., by Wilde, B., and by Pollock, O.B., 
that there was no contract as to the particular 
place from which the cargo was to come, no 
contract as to the particular manner in which it  
was to be supplied, or how it  was to be brought 
to the place of loading, and that therefore it  could 
not be supposed that the parties were contracting 
about any such thing.

Now i t  really appears to me that when 
you observe that this exception in the con
tract is limited to “ accidents preventing the 
loading,”  the only question is, what is the 
meaning of “ loading,”  and whether this par
ticular frost did, according to the facts, prevent 
the loading. There are two things to be done; 
the operation of loading is the particular opera
tion in which both parties have to conour. 
Taken literally i t  is spoken of in the early part of
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this charter-party as the thing which the ship
owner is to do. The ship is to “  proceed to 
Cardiff East Bute Dock,”  “  and there load the 
cargo.”  No doubt for the purpose of loading the 
charterer must also do Iris p a rt; he must have 
the cargo there to be loaded, and tender i t  to be 
put on board the ship in  the usual and proper 
manner. Therefore the business of both parties 
meets and concurs in that operation of loading. 
When the charterer has tendered the cargo, and 
when the operation has proceeded to the point at 
which the shipowner is to take charge of it, 
everything after that is the shipowner’s business, 
and everything before the commencement of the 
operation of loading, those things which aro so 
essential to the operation of loading that they 
are conditions sine quibus non of that operation, 
everything before that is the charterer s part 
only. I t  would therefore appear to me to be most 
unreasonable to suppose, unless the words make 
i t  perfectly clear that the shipowner has contracted 
that his ship may be detained for an unlimited 
time on account of impediments, whatever their 
nature may be, to those things w ith which he has 
nothing whatever to do, which precede altogether 
the whole operation, which are no part what
ever of it, and are perfectly distinct from it, 
but belong to that which is exclusively the 
charterer’s business. He has to contract for 
the cargo, he has to buy the cargo, he has to 
convey the cargo to the place of loading and have 
i t  ready there to be put on board, and it is only 
when he has done those things that the duty and 
the obligation of the shipowner in respect of the 
loading arises. These words in  the exception are 
as large as any words can be. They mention 
“  strikes, frosts, floods, and all other unavoidable 
accidents preventing the loading. I f ,  therefore, 
you are to carry back the loading to anything 
necessary to be done by the charterer in order to 
have the cargo ready to be loaded, no human 
being can tell where you are to stop. I  he bank
ruptcy, for instance, of the person with whom he 
has contracted for the supply of the iron, or 
disputes about the fulfillment of the contract, the 
refusal at a critical point of time to supply the 
iron, the neglect of the persons who ought to put 
i t  on board lighters to come down the canal for 
any distance, or to be brought by sea, or to put i t  
on the railway, or bring i t  in any other way in 
which i t  is to be brought. A ll those things are 
of course practical impediments to the charterer 
having the cargo ready to be shipped at the 
proper place and time, but is i t  reasonable that 
the shipowner should be held to be answerable for 
all those things, and is that w ithin the natural 
meaning of the word “  loading ? ” Are those 
things any part of the operation of loading ? 
Nothing I  suppose is better established in law 
with regard to mercantile cases of this kind 
than the maxim Causa, proxima, non remota, 
spectatur, and i t  appears to me that the fact 
that this particular wharf was very near the 
Cardiff East Bute Dock can make no differ
ence whatever in principle i f  i t  was not the 
place of loading. I f  the cargo had to be 
brought from this wharf on the Glamorganshire 
Canal, however near it  was, i f  i t  had to be brought 
over a passage which in point of fact was 
impeded, and over which it  was not brought to 
the place of loading, to say that the wharf on the 
Glamorganshire Canal was upon a fair construc

tion of the words within the place of loading, 
appears to me to be no more tenable than if  the 
same thing had been said of a place a mile higher 
up the canal where, according to the actual con
tract, the persons were to supply the iron, and 
the owner of the iron might have been found. 
That really is quite enough to dispose of the 
whole argument.

The case of Hudson v. Ede {u li sup.) was 
referred to. I  understand that case as pro
ceeding upon the same principles, but as con
taining* an admission in point of fact of this 
distinction, that where there is, in a proved state 
of facts, an inevitable necessity that something 
should be done in  order that there should be a 
loading at the place agreed upon, as for instance 
that the goods should be brought across part of a 
river from the only place from which they can be 
brought, even though that place is a considerable 
distance off, yet i t  being practically according to 
known mercantile usage the only place from 
which they can be brought to be loaded, the 
parties must be held to have contracted that 
the goods should be loaded from that place in the 
usual manner unless there was an unavoidable 
impediment. And of course, i f  the facts had been 
so about this particular wharf on the Glamorgan
shire Oanal, if  that had been the only possible 
place from whioh goods could be brought to bo 
oaded at the East Bute Dock, that authority 

might have applied. Bat nob only was that not 
the case, but in point of fact some parts of this 
very cargo not only could be, but actually were, 
brought up by carts to ¡the East Bute Dock and 
put on board the ship, and I  infer from the find- 
ing of the referee that the whole might have been 
done by carting, though I  agree that i t  would 
have been at an expense which was preposterous 
and unreasonable i f  you are to look at the interest 
of the charterer. But, if  the charterer has engaged 
that he w ill do a certain thing, he must of course 
pay the damage which arises from his not doing 
it, whatever the cause of his not doing it  may bo, 
whether i t  be his not being w illing to incur an 
unreasonable expense or whether i t  be any other 
cause. Under these circumstances 1 th ink that 
your Lordships can have no hesitation m affirm
ing the judgment appealed from, and I  move your 
Lordships to do so with costs.

Lord W a t s o n .— My Lords: I  am of the same 
opinion. This vessel had reached her destination 
at the East Bute Dock, and thereupon i t  became 
the duty of the charterer to load the vessel; that 
is to say, to bring the cargo either to the wharf or 
bv means of lighters to the vessel’s side and to 
put i t  on board her. The exception which he 
pleads is an exception in his favour, upon the 
obligation thus incumbent upon him, and it  is for 
him to show that i t  extends to the case which he 
now maintains. I  am of opinion that i t  cannot 
be so extended. I  th ink that in this case load
ing ”  means loading in the East Bute Dock, and 
I  am not prepared to assent to a construction ot 
this charter-party which would imply that the 
word “  loading ”  had as many different meanings 
as there happened to be different merchants or 
manufacturers of iron rails in Cardiff who 
happened to select a different locality in order 
to store their rails for the purposes of ship
ment.

Lord B ramwell.— My Lords : I  am entirely of
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the same opinion. Whether, if  these parties had 
met and talked over the possibility of frost 
preventing the passage of the iron from Craw- 
shay’s Wharf to this ship, or down the Glamorgan
shire Canal to Crawshay’s Wharf, or any other 
conceivable difficulty arising from frost, whether 
in  that case the shipowner would have agreed to 
bear the risk of it, the charterer bearing none of 
the risk of it, is more than I  can say. I t  is 
utterly impossible to speculate upon such a thing 
as tha,t. A ll that we can do is to deal with the 
particular words that they have used, as to which 
i t  is very likely that neither of them had in their 
minds any definite meaning. But the words to 
my mind are tolerably plain; they relate entirely 
to something which prevents the loading, that is 
to say, the actual putting on board of the cargo, 
and I  think, when you couple that w ith the 
expression in the earlier part of the charter-party, 
that the vessel is to “  proceed to the Bast Bute 
Dock or so near thereunto as she may safely get, 
and there load,”  the exemption or exception really 
does relate to the very act of loading. Then that 
being so, in the present case frost did not prevent 
the loading; what it  did was to prevent the par
ticular cargo which the charterer had provided 
from being brought to the place where the load
ing would not have been prevented.

Lord F it z g e r a l d .—My Lords: I  also concur. 
One of the terms of the contract itself was per
formed : the ship arrived in due course at Cardiff 
East Bute Dock, the place of loading according 
to the contraot, where she was, in the language 
of the contract, “ to load in the customary 
manner from the agents of the freighter a fu ll 
and complete cargo of about 1800 tons.”  “  Cargo 
to be supplied as fast as steamer can receive at 
all hatchways for loading.”  “  Time to commence 
from the vessel being ready to load.”  “  Demur
rage ovor and above the lay days at 40i. per day, 
except”  (inter alia) “  in case of frosts preventing 
the loading.”  There is another provision which 
is not undeserving of attention : “  Steamer not to 
require to load before 9th Jan.”  I t  seems to me 
that the exception applies only where the 
accident prevents the loading at the place of 
loading, and not where i t  prevents or retards the 
transit or conveyance of the cargo to the place of 
loading. The shipper was bound to have a full 
cargo at the place of loading, and he took on 
himself all the risks consequent upon delay in 
transit. I f  he had bad i t  there it  could have 
been loaded within the lay days, and no case of 
demurrage would have arisen.

Order appealed from affirmed, and appeal dis
missed with costs.

Solicitors for the appellants, Clarice, Rawlins, 
and Co.

Solicitors for the respondents, Shum, Crossman, 
Crossman, and Prichard, for Turnbull and Tilly, 
West Hartlepool.

ttjjrm e Court of J fu te ta .
-------+-------

COURT OF APPEAL.
Jan. 13 and 28,1885.

(Before B r e t t , M.R., C otton  and L in d l e y , L.JJ.) 
T h e  N e w b a t t l e . (a) 

on a p p e a l  fr o m  b u t t , j .

Collision — Practice — Foreign Government — 
Counter-claim—Cross action—Security to answer 
counter-claim — Admiralty Court Act 1861 
(20 Viet. c. 10), 8. 34.

The Court of Admiralty has power under sect. 34 
of the Admiralty Court Act 1861, to stay proceed
ings instituted by a foreign Government in  rem 
fo r collision until the Government has given 
security fo r the amount of the defendants' counter
claim.

The words “  cross action ”  in  sect. 34 of the 
Admiralty Court Act 1861 cover a counter-claim.

T h is  was an appeal from a decision of Butt, J., 
given in a motion by the plaintiffs in a damage 
action in  rem, to set aside an order of the regis
trar staying all proceedings in  the action until 
the plaintiffs had put in bail to answer the defen
dants’ counter-claim.

The action arose out of a collision between the 
steamship Louise Marie, owned by the Belgian 
Government, and the steamship Newbattle. The 
action was instituted by the Belgian Government. 
The defendants counter-claimed and sought to 
stay the plaintiff’s proceedings until bail had been 
given to answer their counter-claim.

A t the hearing of the motion before Butt, J. 
the plaintiffs’ counsel offered to prove on affidavit 
that the plaintiffs were the Belgian Government. 
This, however, the defendants did not require, it  
being assumed that the statement was correct.

A t the hearing of the appeal i t  was alleged, on 
affidavit, that the Louisa Marie was the property 
of the King of the Belgians, and was used for the 
same purposes as his vessel the Parlement Beige : 
(cf. 4 Asp. Mar. Law Cas. 235; 42 L. T. Itep.
N. S. 273.)

J-P.Aspinall, for the plaintiffs, in support of 
the motion.—There is no power under the Judica
ture Act to stay the plaintiff’s action until 
security has been given to answer the counter
claim. The only power to do so is given by sect. 
34 of the Admiralty Court Act 1861. (6) That 
section relates to cross actions only and not to 
counter-claims. In  the case of The Alexander 
(5 Asp. Mar. Law Cas. 89; 48 L. T. Rep. N. S. 
747) the court seems to have intimated that the

(tt) Reported by J. p. Asfinall and Botldb Aspinaxl, Eeqre.,
Bamstera-nt-Law.

(6) Seot. 34 is aa follows : “  The High Court of Admi. 
ra lty may, on the application of the defendant in aDy 
cause of damage, and on his instituting a cross cause for 
the damage suBtained by him in respect of the same 
collision, direct that the principal and the cross cause 
h® heard at the same time and on the same evidence; 
and if  in the principal oause the Bhip of the defendant 
has been arrested or seourity given by him to answer 
judgment, and in the oross oause the ship of the plaintiff 
cannot be arreBted and security has not been given to 
answer judgment therein, the court may, if  i t  think fit, 
suspend the proceedings in the principal cause until 
security has been given to answer judgment in the cross 
cause. —Ed .
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word “  cross action ”  in that section would not 
cover a counter-claim. [ B u t t , J.—I  am sure I  
never laid down any such doctrine. I  have 
always been of opinion that since the Judicature 
Act that section applies as much to counter-claims 
as to cross actions. Dr. Phillimore, as amicus 
curios.—I t  was bo  decided by the Court of Appeal 
in a case in which I  was counsel.] Secondly, the 
section only gives power to stay proceedings 
where the "ship cannot be arrested. I t  is sub
mitted that this must mean“  cannot be physically 
arrested.”  In  the present case there is nothing 
to prevent the Louise Marie being arrested, except 
the fact that she belongs to the Belgian Govern
ment, which fact does not prevent her arrest, but 
merely gives her a privilege extended to her by 
this court by the comity of nations. I f  the court 
chose i t  could order her arrest, and hence i t  can
not be said that she cannot be arrested. [ B u t t , J. 
—Are there any cases in  which the Court of 
Chancery has ordered security to be given for 
costs by a foreign Government suing as plaintiffs?] 
There are several cases in which the Court of 
Chancery has stayed proceedings instituted by a ' 
foreign Government until the Government has 
named somebody to answer a cross bill of dis
covery on the part of the defendants ; but I  have 
been unable to And any case where there has been 
a stay of proceedings until security for costs has 
been given by a foreign Government. [Barnes for 
defendant.—In  The Bepublic of Costa Rica v. 
Erlanger (35 L. T. Rep. N. S. 19 ; 3 Ch. Div. 62), 
an order was made by the Court of Chancery 
against a foreign Government for security for 
costs. B u t t , J.—Then, Mr. Aspinall, if an order 
can be made for security for costs, why, by analogy, 
should not an order be made for security for 
damages P] Because the effect of such an order 
is to compel the foreign Government to sub
m it to the jurisdiction in respect of a claim 
against them, i t  having been distinctly laid 
down in The Parlement Belge (4 Asp. Mar. Law 
Cas. 235 ; 42 L. T. Rep. N. 8. 273 ; 5 P. Div. 197), 
and many other cases, that a foreign Government 
cannot be forced to Bubmit to the jurisdiction. 
[ B u t t , J.—The Belgicn Government have already 
submitted to the jurisdiction by claiming, and I  
am now asked to prevent their prosecuting their 
claim until they have given security for the 
damage which their vessel has done.] That can 
only be done under sect. 34, which never was in
tended to cover such a case as this, but only cases 
where the defendants’ vessel was at the bottom of 
the sea or continuously out of the jurisdiction.

Barnes, for the defendants, was not called upon.
B u t t , J.—In this case I  am of opinion that there 

is no reason for interfering with the registrar’s 
order. I t  is said that the plaintiffs are a foreign 
Government. This does not appear on the 
affidavit, but i t  hus been assumed during the 
argument, and I  now assume i t  to be so. tinder 
these circumstances, the question is whether the 
plaintiffs, as a foreign Government, having 
voluntarily begun an action in this court, and 
arrested the defendants’ ship, are entitled to go on 
with the action without giving security to answer 
the defendants’ croBS action or counter-claim. The 
Legislature has thought fit to provide that when 
for some reason the plaintiffs’ ship cannot be 
arrested by the counter-claimant, security shall 
be given by the plaintiffs so that the defendants

may secure payment of any sum they may recover. 
On the assumption which I  have already men
tioned, the plaintiffs’ ship cannot be arrested, so 
that the case falls within sect. 34 of the Admiralty 
Court Act 1861. Mr. Aspinall has argued that 
though this case is within the words of the 
section, i t  is not within its intention. I  th ink 
that it  is within both the wording and the inten
tion. I t  has also been contended that, assuming 
this to be so, the court, in its discretion, should 
not order the Belgian Government to give 
security. However, an authority from the 
Chancery Division has been cited that the practice 
has been to order foreign Governments to give 
security for costs. I f  so, by parity of reasoning, 
I  do not see why a foreign Government should not 
be ordered to give security for damages. I  must, 
therefore, dismiss this motion with costs.

Prom this decision the plaintiffs appealed.
Dr. Phillimore (with him J. F. Aspinall) in 

support of the appeal.—In  the case of The 
Seringapatam (3 W. Rob. 41 n.), decided in 
1848, in which the plaintiffs’ vessel beiDg lost 
in collision, the defendants were seeking to re
strain their proceedings until they had given 
security to answer the defendants cross-action. 
Dr. Lushington reluctantly decided that he had 
no such power. The remarks of that learned 
judge no doubt gave rise to the statute under 
consideration. In  that case i t  was physically 
impossible that the ship could be arrested, owing 
to her being at the bottom of the sea, and to that 
state of circumstances only has the statute been 
applied. In  the present case the Louise Marie is 
privileged from arrest by the comity of nations : 
(The Parlement Beige, ubi sup.) This case is not 
w ithin the mischief contemplated by the statute, 
as there can be no reasonable doubt that the K ing 
of the Belgians w ill pay whatever is adjudged 
againBt him.

Barnes, for the respondents, cited
The Emperor of Brazil v. Robinson, 6 A. & E. 801;

IN .  & P.817; , „ „ „
The King of Spain v. Bullet, 1 Dow. & Clark, 169;
The United States of America v. Prioleau, 2H . & M.

559 ;
Westlake’s International Law, sect. 182.

B b e t t , M .R .—I t  seems to me that this case is 
clearly within the words of the Act of Parliament. 
What is there to take it out of the section ? I t  is 
said that this order ought not to have been made 
on a sovereign prince. There are some orders 
which ought not to be made on a sovereign prince, 
but there are some which ought. In  the case of The 
Parlement Beige (ubi sup.), the defendant, who was 
a sovereign, appeared under protest, and the 
question there raised was whether the Admiralty 
Court could seize a sovereign’s ship carrying the 
insignia of sovereignty. I t ,  however, has always 
been held that if  a sovereign comes into an 
English court as plaintiff, and avails himself of its 
procedure, the court may make all proper orders 
against him. How far that w ill go I  do not know. 
In  this case, the plaintiff having instituted his 
action in the English Admiralty Court, an order 
that he shall be restrained from proceeding until 
he gives security to answer the defendants’ 
oounter-claim is not in my opinion an order which 
touches his dignity. The court may very well do 
that within the comity of nations. The plaintiff
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has submitted himself to the jurisdiction of 
the court by instituting his action, and therefore 
the court says, “  We w ill not exercise our jurisdic
tion inyourfavour unless you give security.”  What 
may be the result as to execution or seizing the 
ship afterwards is quite another thing. We, how
ever, do not anticipate that if the judgment goes 
against the King of the Belgians he w ill not pay.

Cotton, L.J.—I  think that this order was right. 
There was a counter-claim, and that, as i t  seems 
to me, is the same as a cross action. The section 
gives the court power to stay the proceedings in 
the principal action until the plaintiff in that 
action has given security to answer the defen
dants’ cross action. I t  is very true that the court 
could not seize the ship. But all the order does 
is to stay the plaintiffs’ proceedings until he has 
given security to answer the defendants’ counter
claim. I f  a sovereign comes in and institutes a 
suit in an English court he submits himself to all 
proper orders being made upon him. I t  is true 
that the court cannot make an order to seize a 
sovereign’s ship; but where the plaintiff has the 
security of the defendants’ vessel i t  is only right 
that the court should put the defendants in the 
same position and give them an equivalent security. 
I  am of opinion that the Bection applies as much 
to a foreign sovereign as to any other suitor. 
This appeal must therefore be dismissed.

L indley , J.—I  also think that the order made 
by Butt, J. is a proper order. The principal cause 
was instituted by a foreign sovereign. Thereupon 
the defendant counter-claims, and I  have no doubt 
whatever that a counter-claim is a cross action 
within the meaning of the statute. The case is 
brought within the language of the section, what
ever may have been the intention of the Legis
lature, and it  also seems to me to be within the 
mischief. In  these circumstances the judge is 
asked to stay the plaintiff’s proceedings until he 
gives security for the amount of the defendants’ 
counter-claim. This he has done. He says, “  I  
shall stop your action unless you give security.”  
He clearly had the power to do it, and I  think he 
was quite right to do so. This appeal must 
therefore be dismissed with costs.

Appeal dismissed.
Solicitors for the plaintiff, Clarlcson, Greenwell, 

and Wyles.
Solicitors for the defendants, Ingledew, Ince, and 

Colt.

Tuesday, Oct. 28, 1884.
(Before B rett, M.R., Cotton, and B indley , L. JJ.)
T he M ersey D ocks and H arbour B oard v . T he 

Overseers of L l a n e il ia n . (a)
Poor rate—Lighthouse—Tower of lighthouse used 

as telegraph station—Rateability—“  Beneficial 
occupation”—The Mersey Docks Acts.

The appellants appealed against a poor rate made 
by the respondents in  accordance ivitli a supple
mental valuation of rateable hereditaments in  the 
parish of Llaneilian, wherein the appellants were 
assessed in  respect of a lighthouse, telegraph 
station, houses, buildings, and land at Point 
Lynas, at the gross estimated value of 3051., and 
rateable value of 2441

(a) Reported by A. A . H o p k in s , Esq., B arrister-at-law.

The appellants were incorporated as a body of public 
trustees by the Mersey Docks and Harbour Act 
1857, and the property, powers, rights, and p riv i
leges of the Liverpool Dock Trustees, including 
the right to levy certain harbour and light dues 
on vessels entering the port of Liverpool, were 
vested in the appellants. The tolls were so fixed 
that, with the other receipts of the appellants 
applicable to conservancy purposes, they should not 
be higher than necessary fo r conservancy ex- 
enditure, and therefore no profits were receivable 
y the appellants from  the occupation of any of 

the property.
The- lighthouse consisted of a tower and a dwelling- 

house adjoining. In  the tower there was the light- 
room, which contained the Jlasli-light with clock
work fo r regulating the flashes, and also a room 
used fo r working a telegraph wire which was one 
of the connections of the wire from  Birkenhead 
to Holyhead, maintained by Her Majesty's Post
master-General fo r the exclusive use of the ap
pellants under an agreement. The dwelling- 
house adjoining the tower and the other premises 
were occupied by the light-keepers as servants of 
the appellants.

The tower of the lighthouse had no occupation 
value, except as a lighthouse and as a telegraph 
station.

The appellants contended that i t  was not rateable 
on the ground that i t  was not and could not be 
the subject of any beneficial occupation ; and they 
contended that the premises other than the lower 
ought to be assessed upon their value to be let 
from year to year, supposing they were not used 
fo r the light or telegraph, but were disconnected 
therefrom, and applied to any other purposes fo r 
which they might be available.

The respondents contended that the whole of the 
premises ought to be assessed upon their existing 
value to the existing occupiers.

Held, that the tower was incapable of profitable 
occupation either as a lighthouse or as a telegraph 
station, in  consequence of the restrictions as to 
profits contained in  the Mersey Dock Acts, and 
was therefore not rateable; but that the adjoining 
premises must be assessed at a valuation which 
took into consideration the existence of the tovier 
and its use as a lighthouse and telegraph station, 
and not at their value supposing them to be dis
connected from and independent of the tower. 

Judgment of Lord Coleridge, G.J. and Mathew, J. 
(5 Asp. Mar. Law Gas. 284; 51 L. T. Rep. N. 8. 
62) varied.

T h is  was an appeal from a judgment of Lord 
Coleridge, C.J. and Mathew, J. (reported 51 L. T. 
Rep. N. S. 62; ante, p. 248) on a special case.

Bigham, Q.C. and Carver for the Board.—We do 
not argue the point that was taken in the court 
below upon the 430th section of the Merchant 
Shipping Act 1854 (17 & 18 Viet. c. 104), conced
ing that i t  does not apply to the present case. 
The appellants are expressly restricted by statute 
from making any profit out of their property used 
for conservancy purposes, and hore the tower, both 
as a lighthouse and as a telegraph station, is so 
used. In  neither capacity thereforo is the tower 
rateable. There is no such distinction between 
the two uses of the tower as the Divisional Court 
has drawn. The adjoining premises must be con
sidered without reference to the tower. [C otton, 
L.J.—Supposing a collection of artisans’ houses
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to be built in the immediate neighbourhood of 
some great factory, are not the values of those 
houses enhanced by the existence of the fac
tory P] I t  does not follow that they w ill be. 
They cited

The Commissioners, 6\c. of New Shoreham v. The 
Overseers of Lancing, 22 L. T. Eep. N. S. 434; 
L. Eep. 5 Q. B. 489;

The Metropolitan Board of Works v. The Overseers of 
West Ham, 23 L. T. Eep. N. S. 490; L. Eep. 
6 Q. B. 193;

Mersey Docks v. Cameron, 12 L. T. Eep. N. S. 643; 
11 I I .  of L. 443 ;

M ’Intyre, Q.C. (Marshall with him) for the over
seers.—A tenant might rent the whole of the dock 
estate, and the lighthouse would increase the 
value of that estate. The lighthouse therefore is 
rateable. I t  does not follow that property is not 
rateable becauso you cannot get a hypothetical 
tenant for it. They referred to

R v. Coke, 5 B. &C. 797.
B rett, M.B.—I  cannot say that the facts are 

very clearly stated in the case, or that the ques
tions asked are put in very clear terms, but it  
seems to me that there are two kindB of buildings 
upon Point Lynas, first, a tower, which is occu
pied by the appellants, and, secondly, certain 
houses close to the tower, which are also occupied 
by the appellants. As to the tower, it  is used as 
a lighthouse, and for the purpose of working a 
telegraph wire from it, and, as far as I  can see, I  
should say that the truth is, that i t  is neither 
used for nor useful for any other purpose. The 
houses, however, close to it, are used and occupied 
as dwelling-houses by the servants of the appel
lants, who are there for the purpose of working 
the light and the telegraph. These houses are 
dwelling-houses, and, with the tower, are all the 
property of the dock board. The use of the 
tower is certainly regulated by Acts of Parlia
ment, which deals with its use both as a ligh t
house and a telegraph station. Those Acts of 
Parliament have treated it as what is called 
conservancy apparatus—that is, apparatus for the 
safety of shipping coming into the port of Liver
pool. That conservancy apparatus causes to the 
dock board large expenditure, and in respect of 
that expenditure the dock board is certainly 
entitled to the receipts from its other sources 
of income, but i t  seems to me plain that, upon 
the proper construction of the Acts of Parlia
ment, the receipts may never legally exceed the 
expenditure. When, therefore, you come to con
sider the case of a hypothetical tenant who may 
be supposed to rent this tower, you must suppose 
him to rent it subject to the Acts of Parliament, 
because if  he did not do so he would have no 
power to ]6vy tolls at all. But i f  he takes it  
subject to the Acts of Parliament, he must also 
take i t  subject to the burden imposed thereby, 
which, in this case, is that he never can charge 
more than w ill be sufficient to pay the expenses. 
Therefore, i f  this is so, there never can be any 
profitable occupation of the tower, i t  has been 
struck w ith sterility by statute, and can have no 
beneficial value. Therefore, as far as regards the 
tower, both as a lighthouse and as a telegraph 
station, i t  being in both capacities subject to the 
Acts of Parliament, I  think that in neither 
capacity is i t  rateable, for in neither capacity is it, 
or can i t  be, the subject of any beneficial occupa
tion ; and, apart from the purposes for which it  is

used, the case finds that i t  is not useful for any 
other purpose.
As to the dwelling-houses, i t  is clear, to my 
mind, that they are capable of beneficial occupa
tion, forthereis nothing in the Acts of Parliament 
to prevent the dock board letting them at any time, 
and a hypothetical tenant would certainly be w il
ling to pay some rent for them. But then the 
question arises what is the true measure of 
rateable value in respect of these houses ? The 
suggestion that in order to get at that value the 
revenues of the dock board are to be taken into 
account is contrary to every decided case. They 
must be treated as buildings capable of being let 
as dwelling-houses, but in a particular position 
with regard to something else. The neighbour
hood must be taken into account—that is plain. 
A  house has a greater letting value as a dwelling- 
house if  it  is in the neighbourhood of Grosvenor- 
square than i f  i t  is in the neighbourhood of 
St. Gile’s ; and similarly buildings which are 
capable of being let as workmen’s cottages w ill 
certainly have a greater letting value if they are 
in the neighbourhood of some large factory than 
i f  they are not. In  such a case, then, the exist
ence of the factory might properly be taken into 
account, because i t  affects the letting value of 
the cottages. Coming, then, to the facts of this 
case, there is here a lighthouse and a telegraph 
station in existence, and to be used for those 
purposes in  connection with the port of Liverpool. 
I t  is obvious that, as long as that state of things 
lasts, workmen w ill be wanted to work the ligh t 
and the telegraph station. Where will these 
workmen live ? I t  is obvious that they can most 
conveniently live in the adjoining houses. The 
hypothetical tenant, therefore, might fairly take 
into consideration the fact that the dock board 
would probably want these houses for its work 
people, and therefore the existence of the tower, 
used by the dock board as a lighthouse, and a 
telegraph Btation is a circumstance which the 
tenant might properly take into consideration, 
and in respect ot which he might be w illing to 
give a higher rent for these houses as dwelling- 
houses. To that extent, then, and to that extent 
only, as it  Reems to me, we may take into account 
the existence of the tower. This, I  think, is the 
case put in the third question, and therefore the 
rateable value w ill be fixed at 761. Some question 
arose as to which of the questions did put this 
case, but I  think it  is clearly the third, for, i f  not, 
there is no difference between the th ird  and 
fourth questions; for the fourth question con
templates the striking of the tower out of the 
calculation entirely, and estimating the value of 
these cottages as if  the tower did not exist. 
Therefore, it  seems to me that the true answer 
in this case is that the tower is not to be rated, 
because i t  has no occupation value, but that the 
houses are to be rated at 7SI.

Cotton, J.L.—In  this case there are substan
tia lly two questions. The first two questions upon 
the case are in reality one, because they both 
relate to the tower in its two different capacities, 
the one as a lighthouse, the other as a telegraph 
station. In  my,opinion the telegraph station and 
lighthouse are upon the same footing. They are 
both used for conservanoy purposes, and the case 
finds that the tower has no value except as a 
lighthouse or telegraph station. But being thus
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used for conservancy purposes, the tower would 
only be capable of beneficial occupation by reason 
of the light dues and the use of the telegraph; 
but these receipts are so restricted by Acts of 
Parliament that they cannot be fixed so as to 
produce a beneficial or profitable result to the 
board. Any hypothetical tenant, therefore, who 
took these premises must take them subject to 
these parliamentary fetters, and the result of 
course would be that he could not possibly obtain 
any beneficial or profitable result. In  my opinion, 
therefore, the tower cannot be rated in respect of 
the lighthouse and telegraph, and i t  is found that 
i t  has no other occupation value; therefore our 
answer must be in favour of the appellants.

On the second point, as to the dwelling-house, the 
difficulty in my mind is to understand what are 
the alternatives presented, but I  think that the 
fourth alternative means that the lighthouse is to 
be left out of sight in the calculation altogether, 
but that, according to the th ird  alternative, i f  the 
existence of the tower is to be taken into account. 
761. is to be the rateable value. I  think the third 
alternative is the right one. The tower is not to 
be lated in respect of its use as a lighthouse or 
telegraph station, but as a fact i t  is so used, and 
the fact of its being so used necessitates that 
there shall be servants there, and the necessity of 
servants being there to work the tower may be 
taken into account in considering the value of 
such houses as those servants would probably 
occupy. Any person taking these houses would 
be influenced as to the amount of rent by the 
fact of the adjoining tower being used for such 
a purpose, and there would be a greater proba
bility of the houses being occupied at a beneficial 
rent from the fact that this tower existed and 
was so used. I  think therefore that the tower 
cannot be disregarded altogether, but must be 
taken into consideration to this extent, though 
the board is not to be rated in respect of it. The 
th ird  alternative seems to put this view, and 
therefore the rateable value is the amount there 
fixed, namely 761.

L in d l e y , L.J.—I  am of the same opinion, for 
the same reasons. Mathew, J. seems to have 
seen his way to distinguish between the case of 
the tower used as a lighthouse, and the case of 
the tower used as a telegraph station. I  cannot 
find any ground for any such distinction in the
Case' Judgment varied.

Solicitors for the appellants, Venn and Co., 
for A. T. Squarey, Liverpool.

Solicitors for the respondents, Bavenscroft and 
Co., for W. Fanning, Amlwch.

HIGH COURT OF JUSTICE.
QUEEN’S BENCH D IV IS IO N .

Nov 27 and 28, 1884.
(Before Lord Coleridge, C.J., M athew  and 

Sm it h , JJ.)
Sm ith  v . D art and Son. (a)

Charter-party Cancellation clause—Construction 
Fxceptedperils—Ship to arrive atport of loading 

free of pratique on or before a certain day— 
L hart ever s option to cancel.

The cancellation clause in  a charter-party heinq 
1 01 the benefit of the charterer8, and the arrival of 

ie s ip on a date therein named beinq a condi- 
l0n precedent to the duty of the shipo tuner 

oad, the excepted perils mentioned in  the 
charter-party have no application to such a 
clause, and hence, where the ship is prevented by 
these penis from, arriving at the port o) loading 
y he date mentioned, the charterers have the 

right to cancel.
In  an action for breach of charter-party, an expres- 

sion Oj opinion by the judge that a certain port is 
a saje loading place ”  is not a misdirection i f  
he Leaves the questian, to the ju ry.

A shipowner agreed by charter-party that his vessel 
should “ proceed to three safe loading places 
between (J. and M., both inclusive, commencing 
with, the easternmost place as ordered after 
arrival in  Spain . . . .  and there load 
from the charterer or his agent 7000 cases of 
oranges . . . .  and being so loaded should
therewith proceed, &c..................(the act of God,
the Queen’s enemies, restraints o f princes and 
raters, pirates, c iv il commotion, riots, strikes, fire , 
Ji osts, floods, and a l l and every other dangers and 
accidents o f the seas, rivers, and steam naviga
tion o f what nature or k ind  soever during the 
saw voyage always m utually excepted . . . .  
Should the steamer not be arrived at f ir s t  loading 
port free o f pratique, and ready to load on or 
before the 15th Fee. next, the charterer has the 
option o f cancelling or confirm ing this charter- 
party.”

The vessel arrived at the first loading port ordered 
on the loth Fee., but was not free of pratique 
there on or before the 15th Fee., communication 
with the shore being impossible in  the then state 
of the sea and weather, whereupon on the 16th 
Fee. the charterers’ agents gave notice to the 
master that they cancelled the charter-party, and 
refused to load the vessel.

Held, in  an action by the shipowner fo r breach 
of the charter-party, that the excepted perils 
clause could not be read into the clause providing 
fo r the arrival of the vessel at the port free of 
pratique on or before a certain day, and that the 
charterers were therefore entitled under the, said 
clause to cancel the charter-party.

T his was an action brought by John William 
Smith, as owner of the steamship Spark, against 
Joseph H. Dart and Son, fru it merchants in the 
city of London, to recover damages which the 
plaintiff alleged had been incurred by him in 
consequence of a breach by the defendants of a 
charter-party made on the 14th Nov. 1881 between 
the plaintiff and the defendants.

(a) Reported by J. Smith  Esq., Barrister-aklaw.
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The charter-party in question was, so far as 
material, in the following terms:

Nov. 14,1881.
I t  is this day mutually agreed between Mr. John W. 

Smith, owner of the crood steamship called the Spark,
\  ® ,  , c  863 n e tt

b-8., classed 100 A 1, of the measurement ol gr08i
tons or thereabouts, and Messrs. Jos. H. Dart and 
Son, of London, merchants, that the said steamer, being 
tight, staunch, and strong, and every way fitted lor 
the voyage, shall with all convenient speed proceed 
to three safe loading-places between Castellon and 
Malaga, both inclusive, commencing with easternmost 
place, aB ordered, after arrival in Spain (steamer 
having liberty of taking outward cargo last voyage 
from any port to any port for owner’s benefit), or 
so near thereto as sho may safely get, and there load 
from the charterer or his agents 7000 cases of oranges 
or other lawful merchandise, no oranges or other 

cargo to be Btowed in combings of the hatches not 
exceeding what she can reasonably stow and carry over 
and above her cabin tackle, apparel, provisions, and 
furniture, and being so loaded, shall therewith proceed 
to London and Hull, or so near thereto as she may 
safely get, and deliver the same agreeably to bills of 
lading, and so end the voyage, said bills of lading to be 
signed at any rate of Ireight, but at not less than 
chartered rate, without prejudice to this charter-party 
(the act of God, the Queen’s enemies, ‘restraints of 
princes and rulers, pirates, c ivil commotion, riots, 
strikes, fire, frosts, floods, and all and every other 
dangers and accidents of the Beas, rivers, and steam 
navigation of what nature and kind soever during the 
said voyage always mutually excepted,). And the char
terer does hereby promise and agree to load the said 
steamer with the said cargo at the port or ports of 
loading, and to receive the same at the port or ports of 
delivery as herein stated, and also pay freight as 
follows : Two shillings and sixpence, 2s. Gd. Hull, 2s. Gd. 
London, in fu ll of all port charges, dues, and pilotages, 
&c., other goods if  shipped to pay in fu ll and fair pro
portion thereto. Payment whereof to become due and 
be made as follows : Cash for steamer’s ordinary dis
bursements at port or ports of loading, not exceeding 
100l. in all, to be advanced on account of freight 
subject to cost of insurance only, and remainder on 
right and true delivery of the cargo in cash. Seven 
weather working days (Sunday and holidays excepted) 
to be allowed the charterer (if not sooner despatched) 
for loading, and to be discharged as fast as steamer can 
deliver, in a safe berth as ordered by charterer. Lay
days not to commence before the 1st Dec. next should 
the steamer be ready to load previously, time occupied 
shifting ports not to count as lay-days. Should the 
steamer not be arrived at first loading port free of 
pratique and ready to load on or before the 15th Dec. 
next, charterer has the option of cancelling or confirming 
this charter-party. Ten days on demurrage at 351. per 
day to be paid for each and every day the steamer is 
detained over and above the said lay days, the cargo to 
be taken from alongside at merchant’s risk and expense, 
and to be properly stowed by a regular stevedore ap
pointed by charterer or his agents at the expense and 
risk of the steamer, he being wholly under the direction 
of the master, the charge not to exceed what other 
steamers pay. Steamer shall not be ballasted with sand 
or mud, or anything prejudicial to the cargo. I t  is also 
agreed that, for security and payment of freight, dead 
freight, and demurrage, the said owner or master shall 
have an absolute lien and charge on the said cargo.

And there were also other provisions as to the 
employment of charterers’ agents for the ship’s 
business, the ventilation of the steamer during 
the homeward voyage, the giving notice of any 
delay occurring in the course of it, the charterers’ 
right to tranship in consequence thereof, the 
announcement of the ship’s arrival at her out
ward port of discharge, liberty to load ore or lead 
or other dead weight for owner’s benefit at any 
port or ports, but no other fru it but charterers’ 
was to be shipped, and the penalty for the non
performance of the agreement was to be the 
estimated amount of freight.

Pursuant to the charter-party the Spark pro
ceeded to Carthagena in Spain, and there, on 
the 1 1 th Dec., Messrs. Dart and Co., of Valencia, 
ordered her to Burriana to load, at which port 
she arrived on the 13th Dec , but was not free of 
pratique there on or before the 15th Dec., com
munication with the shore being impossible in the
then state of the sea and weather.

On the 15th Dec. the Sparlc was compelled, by 
stress of weather, to quit her anchorage off 
Burriana, and pub in at Valencia,and there, on the 
16th Dec., M e s s rs . Dart and Co., of Valencia, made 
the following indorsement on the charter-party :

The within-named steamer, not being free of pratique 
on the 15th Deo., at first lo a d in g  plaoe, Burriana, we, 
agents for the charterers, hereby cancel the charter- 
party ;
and wholly refused to load the Spark under the

ClThe Soark  then took on board, bat not under 
the charter-party, 4972 cases of oranges supplied 
by the agents of the charterers and delivered 
them under bills of lading for freight and the 
plaintiff now sued the defendants tor 253L 10». 
damages, being the dead freight lost to him m 
consequence of the defendants refusal to load the 
vessel under the charter-party.

The plaintiff alleged that Burriana was not a 
safe loading place within the meaning of the
charter party, and that the above-mentioned cir
cumstances were a breach of the charter-party.

The defendants denied that Burriana was not a 
safe loading place within the meaning of the 
charter-party, and pleaded that, as the vessel had 
not arrived at her first loading port free of 
pratique on or before the 15th Dec., they were 
entitled to cancel the charter-party and refuse to 
load the vessel. . _ <v

A t the hearing of the case, Hawkins, J., alter 
leaving to the ju ry  the question whether Burriana 
was a safe loading place, at their request stated 
that, in his opinion, it  was a safe loading place. 
The jury found that Burriana was a safe loading 
place, and that it  was solely due to the severity of 
the weather that the vessel had not pratique on 
Dec. 15, and the learned judge entered judgment 
for the defendants in accordance therewith.

Hall, Q.O. (with him Witt) now moved on behalf 
of the plaintiff that judgment should be entered 
in the action for the plaintiff, or in the alternative 
for a new trial on tho ground that the learned 
judge misdirected the jury. First, the learned 
f u d g e  misdirected the jury m telling them, when 
they came back into court for further directions, 
that in his opinion the port of Burriana was, on 
the evidence given, a safe loading place within 
the meaning of the charter-party. [Lord Cole
ridge, C.J,—The question having been originally 
left to the jury in a manner to which no exception 
is taken, the court would scarcely be disposed to 
lay much stress on this point.] Secondly, the 
vessel arrived at Burriana on the 13th Dec., and 
but for the perils of the sea would have been free 
of pratique there on the 15th Deo. The clause 
excepting the dangers of the seas and navigation 
must be read into the clause providing for the 
arrival of the vessel at her first loading place free 
of pratique and ready to load on or before the 
15th Dec., and as the vessel was prevented from 
fulfilling that clause solely by the dangers 
excepted, the charterers’ option to cancel never 
arose, and, in pretending to cancel the charter-
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party and refusing to load the vessel, they com- 
mitted a breach of the agreement, for which the 
plaintiff is entitled to compensation. Barker v 
M‘Andrew (12 L. T. Rep. N. S. 459 ; 18 0. B N s' 
759_; 2 Mar. Law Cas. 0. S. 205) was an action 
against a shipowner for not having his ship ready 
to load pursuant to the guarantee contained in a 
charter-party. There the shipowner agreed that 
the ship, being tight, staunch, and every way fitted 
for the voyage, should, with all convenient speed 
sail and proceed to the usual loading place 
“  guaranteed for cargo in all this month,”  or bo near 
thereunto as she might safely get, and there load
&o., and an action being brought, alleging as a 
breach of the charter-party that the vessel was 
not ready to receive the agreed cargo until long 
after the time stipulated, the defendant pleaded 
that the vessel was hindered and prevented by 
the dangers of seas, rivers, and navigation, and it  
was held that the plea was a good answer to the 
action, and that the expression in the charter- 
party “  guaranteed for cargo in all this month,”  
which was admitted to mean “ ready to receive 
cargo within the month,”  did not take the case 
out of the exception. Again, in Harrison v. Oar- 
thorne (16 L. T. Rep. N. S. 508; 1 Asp. Mar. Law 
Cas. 304) i t  was agreed by charter-party that a 
vessel, being tight, staunch, and strong, and every 
way fitted for the voyage, should with all com 
veniont speed sail and proceed to Alexandria, to 
arrive within a margin of three weeks from the 
15th Nov. 1870, and it  was held on demurrer, the 
ship not having arrived within the three weeks, 
and an action having been brought for breach of 
the charter-party, that the clause excepting the 
dangers of the seas was a sufficient answer to the 
action, and that no breach of the charter-partv 
had been committed. The same considerations 
apply in the present case, and the non-arrival of 
the vessel on or before the 15th Dec. being clearly 
caused by the dangers of the seas, the charterers’ 
option to cancel did not arise, and judgment ought 
to be entered for the plaintiff.

Nelson (with him Finlay, Q.C.) for the defen
dants.—In  Barker v. M ‘Andrew (u li sup.) the 
guarantee that the vessel should be ready within 
a month was not, as in the present case, a condi
tion precedent to her right to be loaded. In 
Crookewit v. Fletcher (1 H. & N. 893; 26 L. J. 153, 
Ex.) there was a charter-party in which i t  was 
stipulated that a vessel was to sail from Amster
dam on or before the 15th March next, and it was 
held, notwithstanding that the charter-party con
tained the usual clause excepting the dangers of 
the seas, that the writing in the margin of the 
words, “  wind and weather permitting, with cargo 
or in ballast, for ship s benefit,”  after the words 
“  March next,”  avoided the charter-party, and that 
the stipulation that the vessel should sail on 
or before March next was a condition pre
cedent to her being loaded. There, as in this case, 
the action was by the shipowner against the 
charterer for default in loading, and the court, 
after a fu ll examination of the numerous cases on 
the point, gave judgment in favour of the defen
dants. Here also the clause is perfectly unquali
fied, and the arrival of the ship free of pratique 
on or before the 15th Dec. was a condition pre
cedent to her being loaded. As the plaintiff failed 
to fu lfil this condition the defendants’ option to 
cancel the charter-party arose, and the port in 
question having been declared to be a safe loading

[Q.B. Div.

P w  tJlln  *he m ean ing  o f th e  c h a rte r-p a rty , 
,i g  en t was r ig h t ly  entered fo r th e  defendants. 

H a ll,  Q .C . in  re p ly .

deUvemd2byT heC ouS :-WÍng J' udSments were

WCTOr r - Rf DG\  th is  case tw o  points
Tn n , c  ?  f?r  the consideration o f th e  court. 
in rW . J p  f  P 1? 0?’ ifc was Ba'd  th a t th e  learned  
c o r n n W  n r;ed uhe case m isdirected th e  ju ry , th e  

based not upon an y alleged m is-
unnn t L  9 learned ^ g e  in P°mt of law, but 

the, ; Propriety ot the mode in which he left 
j .  fluestion as to whether Burriana 

of °u oa<i lng place or not within the language
° í  J f?  . Now the charter-party
rend i tv »b o  plaintiff’s vessel should pro- 

loading places between Castellón 
L molosive, commencing with the 

a • °/ Plac,e as ordered after arrival iu
P f ’ rm there load from the charterers or their 

also n certai.n  cases of oranges, and there was 
“  R>,nniiiri>u1S10n ater on in the agreement that, 

, - 6 steamer not be arrived at first load- 
of pratique, and ready to load on 

ooH™ V he 15,th Ueo- next, charterer has the 
narlv » ° can9e'hng or confirming this charter- 
tvit-iA  tv ^is being the language of the chnrter- 

he facts_ of the case were, that the plain- 
laving proceeded to Carthagena, and 

I  „ ! re 0n the l l t h  Dec., the charterers or
as l,pr oedcred her to the port of Burriana
inm nn™  loading place. The vessel arrived at 
wiHi tv "  tD th,e .Dlth Dec., but communication 
rnno-Vr,9 8 10i 6 ,eing impossible by reason of the 
we-nViPrSS i°^ sea and fhe bad state of the 
or hpfnr-p ft '6, -w,as not free of pratique there on 
of thn £he ^ h  -D00- as required by the olauso 
DndpFtv ter' party which I  have just read, 
fn i,„ „  circumstances the defendants claimed 
the pV- , od ihe terms of this clause to cancel 
tn lpori 1, ®r 'Party, and did so cancel i t  and refused 
tonrlp i i t  vessel. The plaintiff, however, con- 
„  , , ,la  ̂ fhe defendants were not entitled to
p'nrT,rr.o ? j  chart'er'Party under the clause, and 

need this action against them to recover 
u,( n , p 3 , or fhe breach of the charter-party 
tn Í'e aheged, they committed by refusing
. . e vessel there, and one of his con-
n e n r^ iln . *o action was that Burriana was not 
-L . oading place within the meaning of the 

er-party. i t  ¡g qU;te p[ajn that this must bo 
WrnpD 0ni f0r a J«y. but i t  is said that the 
flip i l udge exceeded his province in directing 
‘ .,1 ry,aP°n this point. After a careful exami- 
pnriTirti^ the summing-up of the learned judge I  
. ,s,ee that there is any force in this objection, 
: P !a y when the evidence given in the case 

1 y, taken into consideration. The evidence 
’ . the port in question was exposed to

points of the compass, and that in conse- 
g , . 6 landmg thereat was frequently impossible, 

was further shown that i t  was a port from 
’ f? a matter of fact, large quantities of fru it 
snlpped, and therefore it  was in every 

an open question for the ju ry as to 
i íer this port—admittedly a port of great 

esor was within the meaning of the charter- 
ParY, y ? J™e loading place. This question my 

no brother submitted in due course to the 
] ury, and I  do not see how he could have 

one so in any better manner than he actually



MARITIME LAW CASES. 363

Q.B. Div.] Sm it h  v . D a u t  a n d  S o n . Q.B. Div.

did, since to my mind none could fail to 
understand from his summing-up that it was 
purely a question of degree for the decision 
of the jury. I t  is not', however,_ strongly 
urged that up to this point any misdirection 
had taken place, but the ju ry having retired, after 
a time returned and asked for further directions, 
and my learned brother again stated the evidence 
that, although this port was an open port, yet, 
nevertheless a large trade was there carried 
on, and that, as a matter of fact, a ship had only, 
on the setting in of bad weather, to bank up her 
fires and go out to sea, and then come back when 
the weather had moderated, to avert all danger, 
and that in his opinion the port was a safe port. 
I t  seems to mo that the course he took was 
perfectly right, and I  see nothing to complain of 
in anything that my learned brother did. I  
think that the finding that i t  was a safe port was, 
especially having regard to tho way in which 
business was conducted in this place, correct and 
the finding which ought to have been arrived at, 
and, as far as this point is concerned, I  think that 
the verdict ought to stand.

But a second point was taken on the part 
of the plaintiff. By the charter-party it 
was, as I  have said, agreed that should the 
steamer not be arrived at the first loading 
port free of pratique and ready to load on or 
before a day fixed, the charterer was to have the 
option of cancelling or confirming the charter- 
party. The fact was, that the vessel arrived two 
days before the day so fixed, but communication 
with the shore being impossible on account of the 
state of the sea and the weather, she wa3 not, on 
the day fixed, free of pratique there, and in con
sequence of this the charterer exercised the 
option of cancelling the charter-party, which he 
understood the clause in question gave him. I t  
is with this that the plaintiff’s second contention 
has to do. There is, he points out, in the earlier 
part of the charter-party the usual clause except
ing, amongst other things, all dangers and acci
dents of the seas, rivers, and steam navigation of 
what nature and kind soever during the said 
voyage, and he contends that, inasmuch as tho 
vessel was off the port before the day fixed, and 
was only prevented from being free of pratique 
there on the day fixed by reason of the dangers 
of the seas excepted in the clause I  have men
tioned, the charterers’ option to cancel did not 
arise by reason of the operation of that clause. 
The question, therefore, for the decision of the 
court is, whether the stipulation that the 
vessel should be at the port in question, free 
of pratique and ready to load, is an independent 
stipulation overriding the whole of the charter- 
party, or whether i t  is subject to ihq operation 
of the clause excepting the dangers of̂  the seas. 
I  have come with regret to the conclusion that it 
is an independent stipulation, and that it  over
rides the whole of the charter-party, and that, 
as the steamer did not arrive in time to be at 
the port free of pratique on tho day fixed, the 
charterer had the option of cancelling the 
charter-party, and on these grounds I  am of 
opinion that this motion must bo dismissed.

M a t h e w , J.—I  am of the same opinion. W ith 
reference to the first point raised by the plaintiff, 
I  do not think that the question was fairly open 
to the observations made by counsel thereupon.

I t  is admitted that the learned judge, in his 
summing-up, pointed out to the ju ry what the 
question was which they had to decide. They 
had heard the evidence as to what was the real 
amount of danger to which the ship ^ s  exposed 
at the place of loading, and the direction of the 
learned judge in point of law was perfectly 
correct, viz., that i t  was for them to say whether 
the vessel would have been exposed in taking in 
a cargo there to an unreasonable amount of 
damrer But the learned counsel for the plaintiff 

the learned dictated to the
ju ry  what their finding should be. In  my 
opinion, at the very utmost i t  can only be 
said'that ho told them what his own opinion 
was 1 hope the time has not yet come when 
T jud-e is to be prevented from giving h,s 
own opinion on any question that a ju ry  may 
have to decide, so long as at the same time lie 
directs them properly what the law upon that 
question is.

I  now pass to the second point raised on 
behalf of the plaintiff. W ith reference to that 
I  must say that at first I  was inclined to agree 
with the learned counsel for the plaintiff that 
the clause in the charter-party containing the 
well-kuown exceptions of, amongst other things, 
the dangers of tho seas was applicable to and 
governed the later clause, providing that the 
vessel was to be at the first loading port tree 
of pratique on or before the 15th Dec. On further 
consideration, it appears to mo that, if  this restric
tion is to be put on the clause in question, the effect 
would practically be to wipe it  out of the charter- 
party altogether. A t any rate, tho clause would 
road, “  Should the steamer not be arrived at first 
loading port free of pratique, and ready to load 
on or before the 15th Dec., then unless she is 
prevented from doing so by the perils of tho seas, 
the charterers are to have the option of cancel
ling the charter-party.”  The clause in question, 
however, is a clause which imposes on the ship
owner no obligation, the enforcement of which 
could be made tho subject of an action, and is 
therefore distinguishable from another class of 
clauses, by which a shipowner undertakes to 
3o something which if he fails to do he w ill be 
liable to an action for breaking his contract. I t  
is a clause, too, in a contract for the shipment ot 
fruit, and it was clearly therefore important to 
the charterer that there should be as little  delay 
as possible, and it  must be remembered that 
contracts with reference to produce of this 
description frequently contain such stipulations 
as this, that the charterer is to be free of all 
responsibility under the charter-party unless the 
vessel arrives within a certain time. Shipowners 
enter into their contracts on the presumption that 
all will go well, and must abide by the result if  
they neglect to leave a sufficient margin in their 
calculation. In  this particular case it is clear 
that the shipowner ran his calculations too 
fine, and the consequence was, that the vessel 
had to put back to Valencia, and was therefore 
not at the port of loading free of pratique and 
ready to load on the day stipulated. The char
terer, then, in my opinion, had the option of 
cancelling the charter-party, and rightly exercised 
it. I  think, therefore, for these reasons, that this 
motion must be dismissed with costs.

Sm it f , J.—I  am of the same opinion, and quite
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agree with my Lord and my learned brother, and 
for my part I  have no sympathy with the plaintiff, 
although of course the case must he decided w ith
out sympathy with either the pla intiff or the 
defendant. As to the first point I  am unable to 
see that there is any objection to be made to the 
summing-up of the learned judge who tried the 
case. When the ju ry returned to ask for further 
directions he again told them what tho law on the 
subject was, in a manner to which no exception is 
taken, but he also told them what his own opinion 
on the point was. I f  such an objection as this 
is to be considered a good ground for obtaining a 
new trial, judges w ill be absolutely debarred from 
saying anything to a jury to assist them. No one 
says that the learned judge laid down to them any 
principle that was not good law. A ll he did was 
to say to them, “  I f  you ask me what my opinion 
is, I  should say that it is a safe port.”  To my 
mind i t  is quite impossible to say that a new tria l 
ought to be granted on such a ground as this.

Now we come to the other point, which is, in my 
opinion, a point of considerable importance. The 
question is, whether the exception of the perils 
and dangers of the seas applies only to the con
tract of voyage or to the whole of the charter- 
party. I  am of opinion that i t  applies only to the 
contract of voyage. I t  is conceded that no action 
would have lain against the shipowner for failing 
to arrive at the port in due time by reason of the 
operation of what I  may call the “  perils ”  clause. 
That clause therefore is put into the charter-party 
in favour of the shipowner, because otherwise, if  
that clause had not been inserted, the shipowner 
would have been bound to have his vessel at the 
port of loading in due time, and, i f  she had gone 
to the bottom on the way, or in any other manner 
failed to reach the specified place at the specified 
time, he would have been liable to an action for 
damages for breach of his contract. That clause 
therefore is a clause inserted in favour of the ship
owner. The “  option ”  clause, on the contrary, is 
a clause inserted in favour of the charterer. His 
position is, that he insists in his contract on 
having the ship there by tho 15th Dec. free of 
pratique. What is the meaning of this P I t  means 
that he has goods of a perishable nature at risk, 
and that he insists on having the ship ready to 
load them by a certain day. The shipowner 
agrees, and enters into a contract that i t  shall be 
so. He does not indeed contract to be there in 
any event so as to be liable for damages if he fails 
to be there, but he does contract that if he is not 
there the charterer is to have the option of cancel
ling the charter-party. I  do not think that i t  is 
possible for ns to lim it this stipulation, for I  
think that the “  perils ”  clause applies only to the 
contract of voyage and not to the whole charter- 
party. I  agree, therefore, with my Lord and my 
learned brother that there ought not to be a new 
tria l in this case, and that this motion ought to be 
dismissed.

Motion dismissed with costs.
Solicitors for the plaintiff, Pritchard and Sons, 

for A. M. Jackson, Kingston-upon-Hull.
Solicitors for the defendants, Lowless and Go.

PROBATE, DIVORCE, AND AD M IR ALTY  
D IV IS IO N .

ADM IRALTY BUSINESS.
Wednesday, Feb. 25, 1885.

(Before B u t t , J.)
T h e  N a s m y t h , (a)

Salvage—Agreement—Grew—Costs.
Where the master of a salving ship agreed to render 

salvage services fo r a reasonable named sum, the 
Court refused, in  a salvage action instituted by 
some of the crew, to depart from the terms of the 
agreement upon the ground that the crew were 
not actual parties to it, holding that such a course 
would be prejudicial to the interests of commerce. 

In  a salvage action the mere offer by the defendants 
to pay a sum named in  an agreement made prior 
to the rendering of the services without payment 
into court is a bad plea.

Where seamen instituted a salvage action in  the 
High, Court, and sought to dispute an agreement 
made by their master fo r 2001., which the court 
upheld, apportioning 401. to the crew, the plaintiffs 
were condemned in  the costs of the action.

T his was a salvage action in s titu ted  by certain 
of the officers and crew of the steamship Words
worth against the steamship Nasmyth, fo r services 
rendered to the Nasmyth, her cargo and crew.

The Nasmyth, a steamship of 1303 tons nett 
was °,n 0the Sept. 1884, in lat. 46° 17' N. andi 
long. 30° 3' W., bound on a voyage from New York 
to Liverpool, when her screw shaft broke. She 
was then put under sail, and proceeded on her 
course for twelve days, until the 28th Sept, when 
she fell in with the steamship Wordsworth off 
Cape Clear. In  answer to a signal from the 
Nasmyth, “ Can you tow mep ”  the Wordsworth 
a steamship of 1303 tons register, bound on a’ 
voyage from Newcastle, in New Brunswick, to 
Sharpness Point, bore down upon the Nasmyth. 
A t this time the wind was a strong breeze from
S.W. and the weather moderate. The Words
worth, after having been made fast, began to tow 
at abopt 9 a.m., and at about 5 p.m. on the 
same day reached Queenstown harbour, where 
the Nasmyth was anchored, and the Wordsworth 
resumed her voyage. I t  was alleged on behalf 
of the plaintiff's that the said services entailed 
considerable extra labour, and that the two ships 
rolled heavily during the towage.

The defendants by their statement of defence 
pleaded that, on the Wordsworth falling in with 
the Nasmyth, and prior to tho commencement of 
the Bervioes, the following agreement was entered 
ihto between the masters of the two vessels :

S.S. Nasmyth. 
Sept. 27, 1884.

I  hereby agree to pay to the owners of the s.s. Words
worth the Bum of two hundred pounds on his anchoring 
us safe in Queenstown, for assistance rendered. Agreed 
by both masters. Providing that the towage is com
pleted without any hitch, otherwise to be settled by 
arbitration.

(Signed) P. W. Rendi.e, Master s.s. Nasmyth.
(Signed) A. C. Cooke, Master s.s. Wordsworth.

Paragraph 8 of the statement of defence was 
as follows :
(a) Reported by J. P. Aspihall and Butler Aspinall, Esqr».,

Barristers-at-Law,

Stamp
6d.
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The defendants were always ready and willing to pay, 
and before action tendered to the owners of the Words- 
worth, on behalf of a ll concerned, the said agreed sum 
of 2001.

The defendants had not paid the 200J. into 
court.

The value of the Nasmyth was 23,000t., of her 
cargo 28,8751., and of her freight 7901. The 
value of the Wordsworth was 30,0001., of her cargo
40001., and of her freight 16001.

Deane, for the plaintiffs, submitted that his 
clients were not bound by the agreement, and 
that, having regard to the value of the property 
salved, and the extra labour entailed by the 
services, they were entitled to a substantial 
reward.

Sir Walter Phillimore, for the defendants, 
contra.—The court should uphold the agreement. 
The services merely consisted in towing the 
Nasmyth for about eight hours in fine weather. 
The plaintiffs in this action w ill be amply 
rewarded by their share of the agreed sum of 
2001. The defendants were always ready to pay 
the 2001., and hence this action was unnecessary. 
Even assuming i t  to be necessary i t  should not 
have been instituted in the High Court, and the 
plaintiffs should be condemned in costs :

The Agamemnon, 48 L. T. Rep. N. S. 880 ; 5 Asp.
Mar. Law Cas. 92.

B utt, J.—The plea raised in paragraph 8 of the 
statement of defence is, to my mind, a bad plea. I t  
is only an offer without a payment of money into 
court. The agreement appears to me to be a 
fair agreement made in  a bona fide way, and 
one by which the master of the Wordsivorth 
had power to bind his owners and crew. I  
th ink i t  would be extremely prejudicial to the 
maritime interests of this country if, after an 
agreement of this kind had been entered into, 
any one of the seamen might be at liberty to 
come into this court and upset it  on the ground 
that he was not a party to it. 1 shall uphold the 
agreement for 2001., which, in my opinion, is 
reasonable in amount, and apportion 1401. to the 
owners, 201. to the master, and 401. to the crew 
according to their ratings, and I  condemn the 
plaintiffs in the costs of the action. Even if  it 
were necessary to bring the action at all, which I  
very much doubt, i t  ought to have been brought 
in the County Court and not here.

Solicitors for the plaintiffs, Rollit and Sons, 
Hull.

Solicitors for the defendants, Pritchard and 
Sons.

Monday, March 2, 1885.
(Before B utt, J., assisted by T r in ity  M asters.) 

T he R ipon. (o)
Collision—Lights—Rules fo r the navigation oj 

ike river Humber—Regulations fo r Preventing 
Collisions at Sea—Compulsory pilotage—Mer
chant Shipping Act 1873 (36 Sf 37 Viet. c. 85), 
8 . 1 7 .

The rules fo r the navigation of the river Humber 
are regulations “  contained in  or made under the 
Merchant Shipping Acts 1854 to 1873,”  within 
the meaning of sect. 17 of the Merchant Shipping

(a) Reported by J . P. A bpinall and Btjti.kk A spinall, Eeqre., 
Barristers-at-Law.

Act 1873; and hence their infringement w ill be 
visited with the result prescribed by that Act.

Where a two-masted vessel, in  pursuance of art. 2 
of the Rules fo r the Navigation of the River 
Humber, carries a second riding light astern in  
the position therein prescribed, and continues to 
carry such light after she gets under way and is 
crossing the river fo r the purpose of warning 
vessels going up or coming down of her position, 
the carrying of such a light at such a height 
above the deck is a breach of the regulations, and 
cannot be deemed to be the showing of a stern 
light within the meaning of art. 11, or warranted 
by the “  special circumstances of the case,”  within 
art. 24. _

The exhibition of an improper light, or the fa ilu re  
to carry the regulation lights, is not excused by 
the fact that i t  was done in  obedience to the 
orders of a compulsory pilot, i t  being the duly 
of the master to see that the lights required by the 
regulations are carried.

T his  was an action in  rem instituted by the 
owners of the steamship Essex against the steam
ship Ripon to recover compensation for damages 
occasioned by a collision between the two vessels 
on the 16 th Nov. 1884, in the river Humber.

The defendants counter-claimed.
I t  was alleged on behalf of the plaintiffs that 

the Essex, a steamship of 943 tons register, laden 
with a general cargo, left the Humber Dock 
entrance at Hull shortly before 5.50 a.m. on the 
16th Nov. 1884, bound on a voyage from H ull to 
Copenhagen. A fter leaving the dock entrance 
the head of the Essex was put down river, her 
regulation lights were duly exhibited, and her 
speed through the water was about three to three 
and a half knots an hour. In  these circumstances, 
as the Eseex was proceeding down river well to 
the southward of mid-channel, two white lights 
were observed about half-a-mile distant, and about 
two points on the port bow which were taken to 
be those of a vessel at anchor. Immediately after
wards the green and masthead lights of a tug 
with towing lights came into view at about the 
same distance and bearing about a point on the 
port bow. The Essex, finding the tug did not port 
her helm, but kept her course across the river, 
eased her engines and hard a-starboarded her 
helm so as to pa9s under the stern of the tug and 
any craft that she might have in tow, although 
no lights of any such tow were visible to indicate 
the fact. After the Essex had altered two to 
three points to port, her engines were stopped, 
her whistle was blown, and the tug was hailed 
whether she had anything in tow, and i f  so to 
tow ahead. The Essex was then hailed to go full 
speed astern, but in fact her engines had been put 
fu ll Bpeed astern, and at the same moment i t  was 
observed by those on board the Essex that the tug 
had a vessel in tow, which proved to be the Ripon, 
which was the vessel showing the two white lights. 
A t the same time the Ripon’s green light also 
came in view and the vessels collided, the Essex 
striking with her stem the starboard side of the 
Ripon.

The plaintiffs (inter alia) charged the defen
dants with improperly exhibiting two white 
lights.

I t  was alleged on behalf of the defendants that 
the Ripon, a steamship of 1567 tons and 300 feet 
long, bound on a voyage from Alexandria to Hull,
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was on 1 he 16th Nov. 1884 in the Humber in 
charge of a T rin ity pilot by compulsion of law. 
A t about 4.15 a.m. the llipon, which had anchored 
on the previous evening in H ull Roads, got under 
way in charge of the pilot, and in tow of the 
steam-tug Pioneer and dropped up the river head 
on to the flood tide until she was off the Yictoria 
Dock piers, and waited in readiness to enter the 
Victoria Dock, but at 5.15 a.m. the llipon  was 
hailed by the dock officials that she was to pro- 
ceed up the river to the Albert Dock. The Ripon 
and the Pioneer had their respective masthead 
and regulation side lights duly exhibited, and the 
Pioneer also carried her proper towing light. 
The llipon  also had a bright ligh t exhibited aft 
from the main peak at a height of forty feet from 
the deck, which she carried as an after-riding 
light, and which by the pilot’s orders was kept 
hoisted. On receiving orders to go to the Albert 
Dock i t  was necessary for the llipon  to bring her 
head up the river, and for that purpose the helm 
of the llipon  was put hard-a-port, and with the 
aid of the tug she was turned round t i l l  she was 
athwart the river heading to the southward. 
When the Ripon was in this position, lying with 
her engines stopped, those on board the Ripon 
observed at a distance of about half-a-milo and 
about a beam on her starboard side the masthead 
and red ligh t of the Essex coming down the river. 
The helm of the Ripon was kept hard-a-port, and 
the Pioneer continued to tow her head round as 
before, and when the Essex was about two cables’ 
length distant the whistle of the Pioneer was 
sounded, and the Essex was hailed, but the Essex 
continued to come on, and when at a short dis
tance from the Ripon opened her green light and 
then with her stem struck the Ripon on her star
board side.

The Regulations for the Navigation of the 
River Humber 1882 were made by Order in 
Council under the provisions of the Merchant 
Shipping Act Amendment Act 1862, sect. 32 of 
which is as follows :

In  the case of any harbour, river, or other inland 
navigation for which snoh rules are not, and cannot be, 
made by or under the authority of any looal Act, i t  shall 
be lawful for Her Majesty in Council, upon application 
from the harbour trust or body corporate, i f  any, owning 
or exercising jurisdiction upon the waters of such har
bour, river, or inland navigation, or i f  there is no such 
harbour trust or body corporate, upon application from 
persons interested in the navigation of such waters, to 
make rules concerning lights or signals to be carried, 
and concerning the steps for avoiding collision to be 
taken by vessel navigating such waters ; and suoh rules 
when so made shall, so far as regards vessels navigating 
suoh waters, have the same effect as i f  they were regu
lations contained in table (C.) in the sohedule to this 
Act, notwithstanding anything in this Aot or in the 
sohedule thereto contained.

Rules for the Navigation of the River Humber:
1. A ll vessels, as well sailing vessels as steamers 

(exoept dumb craft), while navigating or anchored or 
moored in the river Humber or in any part of the river 
Trent at or below Gainsborough, shall observe and obey 
the “  Regulations for Preventing Collisions at Sea”  set 
out in the first schedule annexed to an Ordor in Council 
made in pursuance of the Merchant Shipping Act Amend
ment Aot 18G2 and dated the 14th day of August 1879, 
and as varied and amended by an Order in Counoil made 
as aforesaid, and dated the 26th day of August 1881, 
with the exceptions and additions made in the following 
rules.

2. A ll vessels as aforesaid when at anchor in the river 
Humber or in any part of the river Ouse ator below Goole, 
or in any part of the river Trent at or below Gains

borough, shall, between sunset and sunrise, instead of 
the light prescribed by article 8 of the said regulations, 
exhibit from the forestay or otherwise near the bow of 
the vessel, where i t  can best be seen, a white light in a 
globular lantern of eight inches in diameter, and so con
structed as to show a clear uniform1 and unbroken light, 
visible a ll round the horizon at a distance of at least one 
m ile; and, in addition thereto, all vessels having two or 
more masts shall exhibit another white light at double 
the height of the bow light at the main or mizen peak, or 
the boom topping lift, or other positions near the stern 
where i t  can best be seen.

Regulations for Preventing Collisions at Sea :
A rt. 11. A  ship which is being overtaken by another 

shall show from her stern to such last-mentioned ship a 
white light or a flare-up light.

A rt. 24. Nothing in these rules shall exonerate any 
ship, or the owner or the master or crew thereof, from 
the consequences of any negleot to oarry lights, or 
signals, or of any neglect to keep a proper look-out, or 
of the negleot of any precaution whioh maybe required 
by the ordinary practioe of seamen or by the special 
circumstances of the case.

A t the hearing i t  was admitted by the plaintiffs’ 
counsel that the Essex was to blame in not having 
a good look-out.

Hall, Q.C. (with him Buclcnill) fortheplaintifEs. 
—I t  being admitted that the Ripon was carrying, 
in addition to her masthead and Bide lights, her 
aftor-riding light, i t  is clear that she has infringed 
art. 2 of the Regulations, which provides that a 
steamship when under way shall only carry the 
masthead and side lights. The Humber Rules 
being “  made under the Merchant Shipping Acts 
1854 to 1873,”  viz., under the provisions of the 
Merchant Shipping Act Amendment Act 1862, 
s. 32, disobedience to them is to be visited with 
the consequences that result from an infringe
ment of the Regulations for Preventing Collisions 
at Sea, as provided by sect. 17 of the Merchant 
Shipping Act 1873:

The Lady Downshire, 39 L. T. Rep. N. S. 236; 4
P. Div. 26; 4 Asp. Mar. Law Cas. 25.
Therefore, unless i t  is  shown by the defendants 
tha t the in fringem ent could not possibly have 
contributed to the collision, the Ripon should be 
pronounced to  b lam e:

The Fanny M. Carvill, 32 L. T. Rep. N. S. 646;
L. Rep. 4 A. & E. 417; 2 Asp. Mar. Law Cas. 478. 

As a matter of fact, i t  is submitted that the exhi
bition of the after-riding light did conduce to the 
collision, inasmuch as i t  led those on board the 
Essex to assume that the Ripon was a vessel at 
anchor, exhibiting the two white lights required 
by art. 2 of the Humber Rules.

Sir Walter Phillimore (with him W, R. Kennedy), 
for the defendants, contra.—I t  is submitted that 
the exhibition of the after-riding ligh t was a pre
caution required bv the provisions of art. 24 of 
the Regulations. The Ripon was some 300 feet 
long, and was lying athwart the river, which are 
“  special circumstances ”  requiring the exhibition 
of an after-light. A rt. 11 requires a stern light 
to be shown to an overtaking vessel, and i t  is 
submitted that this riding-light should be looked 
upon as a stern light to warn other vessels that 
the Ripon was lying athwart the river. I f ,  under 
art. 24, the “  ordinary practice of seamen or the 
special circumstances of the case ”  required the 
exhibition of a ligh t aft, i t  is immaterial where 
that ligh t was carried, and for what purpose i t  
had previously been used. Pilotage being com
pulsory in  the Humber (The Riglorgs Minde, 
5 Asp. Mar. Law Cas. 123; 49 L. T. Rep. N. S.
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232; 8 P. Div. 132), and this light having been 
left where it  was by the orders of the pilot, the 
defendants are exempt from liability :

The Argo, Swa. 462.
Hall, Q.C. in reply.—The exhibition of this 

after ligh t at a height of about forty feet cannot 
be said to be required by the “  special circum
stances of the case,”  nor can i t  possibly be looked 
upon as the stern ligh t contemplated by art. 11 of 
the Regulations :

The Pacific, 51 L. T. Rep. N. S. 127; 9 P. Div. 124 ;
53 L. J. 67, P.D. & A .; 5 Asp. Mar. Law Caa. 263.

The exhibition of a ligh t prohibited by the Begu- 
lations is not within the province of the pilot, 
and, even should he order i t  to be exhibited, i t  is 
the duty of the master to see that the regulations 
as to lights are obeyed.

B utt, J.—In  this case it  is now admitted that 
the Essex was in fault. I  th ink there can be no 
doubt that, taking the evidence of the witnesses 
called on behalf of the Essex, and taking also the 
admitted fact that the Ripon had, as well as the 
riding ligh t at her peak and a masthead light at 
the foremast head, a green light burning, a better 
look-out on the Essex would have earlier discovered 
the real state of things, and so the collision might 
have been avoided. I t  is therefore impossible to 
justify the conduct of those in charge of the Essex 
for not having stopped their engines before they 
did. I t  is stated by the master of the Essex, and 
one or two witnesses, that the tug s lights were 
seen. The tug had two white lights at her 
masthead, which, under ordinary circumstances, 
indicates that the tug has something in tow. I t  
is true that the master says that tugs not un- 
frequently do move about in the dock without 
taking the towing lights down, although they 
may have nothing to tow. He says he thought 
the tug was towing a barge without a ligh t 
astern, and in that state of things he passed 
down within a short distance.  ̂Common pru
dence ought to have induced him to stop his 
engines before he did. I t  does him no injustice 
i f  Isay that he did not stop his engines until 
his vessel had" altered two and a half points under 
a starboard helm. The Essex is therefore to

Then the question arises, am I  also bound to 
find the Ripon to blame ? I  have come to the 
conclusion that I  am. I  do i t  with regret, not 
only from the view I  take of the case, but also 
from that taken by the gentlemen who assist 
me, who, so far as they are concerned, would have 
no hesitation in  finding the Essex alone to blame. 
I, however, feel constrained to hold that the Ripon 
was to blame for breach of the rules. There is a 
statutory rule which 1 have no hesitation in 
holding is one that comes within the purview ot 
sect. 17 of the Merchant Shipping Act 1873, and 
i t  is this : “  The lights mentioned in the following 
articles, and no other, shall be carried in all 
weathers from sunset to sunrise.”  I t  is clear 
that the Ripon whilst under way was not exhi
biting the lights required by the rule, but was 
carrying a white globe light at her peak. I f  that 
rule had stood alone, she ought never to have 
carried that ligh t whilst under way. The ques
tion is whether, in keeping the light there, she 
did infringe the rule. I t  is said she did not, 
because she was turning in the river, and it  was 
no more than a prudent thing, within the

requirements of art. 21, to keep the light 
where i t  was. I t  was a thing, if  I  unuerstand 
the defendants’ contention, required by the 
“  ordinary practice of seamen, or by the special 
circumstances of the case.”  I  am by no means 
nrenared to say that the special circumstances ot 
the case would not warrant.theRipon showing a 
light at her stern; but what light? I  do not 
think art. 24 would warrant her in keeping up a 
riding light in the place prescribed for vessels at 
anchor. The utmost I  think that art. 24 would 
do would be to allow such a light to be shown over 
the stern in the position in  whichvesselsbemg 
overtaken by another vessel may exhibit » hg“ * * 
refer to the position of the ligh t contemplated by 
art. 11 of the Begulations. I  think the practice 
of seamen, or the special circumstances of the 
oase, might have justified the Ripon in showing a 
light astern, but not in carrying the ligh t where 
she did at a height of forty feet from the deck. 
She therefore has infringed the statutory rule.

Can it  be said that that infringement could not 
by possibility have contributed to the collision ?
I t  seems to mo impossible to say that i t  could not 
have contributed. I t  is said by the plaintiffs 
that they were misled by the lights, thinking 
they indicated a vessel at anchor, and that there
fore their attention was given to other matters 
and not directed to the Ripon. In  these circum
stances i t  is impossible to say that the breach ot 
the rule might not have conduced to the colli
sion. I  myself go a step further, and have no 
hesitation in finding as a fact that those on the 
Essex did mistake the two lights for the lights ot 
a vessel at anchor. I, however, do not think that 
the lights were so misleading as to justify me in 
finding the Ripon to blame apart from the 
statute. Therefore, the Essex being guilty of 
improper navigation, and the Ripon having com
mitted a breach of the rules, the only remaining 
question is, whether the Ripon is exempt from 
liability by the fact that she was being navigated 
by a pilot in waters where pilotage is compulsory. 
I t  was the pilot who directed the riding ligh t to 
bo left where i t  was, but even so I  hold that L 
cannot excuse the owners of this ship on that 
ground. Once assume the light to be carried 
where it  was, that was an infringement ot tho 
statutory rule, and I  th ink that the officers m 
charge of the ship ought not to allow a pilot to 
have lights improperly carried in contravention 
of the rules. Suppose the pilot from some freak 
reversed the side lights, and put the red light 
where the green ought to be and the green light 
in the place of the red, could the officers excuse 
themselves for allowing that? A  master must 
consider for himself whether the law in  respect 
to lights is being infringed, and if  i t  is he must 
take steps to stop such infringement. I  think that 
is a matter which, being the subject of a statutory 
rule, the master is bound to look to himself. Not 
having done so, his owners are liable, and there
fore I  pronounce both these vessels to blame.

Solicitors for the plaintiffs, Rollit and Sons, 
Hull.

Solicitors for the defendants, Thomas Cooper 
and Co.
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March 3 and 11, 1885.
(Before B u t t , J.)
T he Solis, (a)

Practice—Action in  rem— W rit of summons— 
Service—Default action■—Rules of the Supreme 
Court, Order IX ., rr. 11,12; Order X I I I . ,  rr. 12, 
13; Order X L V IL , r. 14.

In  an action in  rem, service of the w rit of summons 
by a solicitor or his cleric, and not by the marshal, 
is a valid service.

T his was a default action in  rem, brought by 
James Gibb Boss, the assignee of a bottomry 
bond, to enforce payment of the bond against the 
Spanish ship Solis, her cargo and freight.

The action was instituted on the 17th Nov. 
1884, and the w rit of summons was served on the 
Solis by the plaintiff’s solicitors’ clerk on the 
same day. No appearance was entered by or on 
behalf of the defendants. A statement of claim 
was filed.

March 3.—The plaintiff now sought to obtain 
judgment by default, and, in accordance with the 
provisions of Order N III . ,  r. 12, had filed the 
following affidavit of service of the w rit of 
summons :

I, John Brnce, clerk with Messrs. H ill, Dickinson, 
Lightbound, and Dickinson, of 10, Water-street, in the 
city of Liverpool, the solicitors in this action for the 
above-named plaintiff, make oath and say :

1. That I  did, on the 17th day of Nov., in the year of 
our Lord 1884, serve the writ in this action by affixing 
the same for a short time on the mainmast of the steam
ship or vessel S o lis , the vessel proceeded against, whioh 
was at the time of service lying in the Langton Dock, 
Liverpool, and, on taking off the same, by leaving a true 
copy thereof affixed in its place. The original of the 
said w rit is hereto annexed and marked w ith the letter A.

2. The said w rit appeared to me to have been regularly 
issned out of and under the seal of the Admiralty D iv is ion  
of Her Majesty’s High Court of Jnstioe, Liverpool 
D istrict Registry, at the suit of the above-named plain
t if f  against the above-named defandants, and dated the 
17th day of Nov. 1884 and marked 1884 (Letter R) 
No, 3030, no which said w rit and copy a memorandum was 
subscribed and due indorsements were made thereon, 
pursuant to the statute in that case made and provided.

3. And I  further say that I  did afterwards, on Monday, 
the 17th day of Nov. 1884, indorse on the said w rit the 
day of the week and month of such service, according to 
the statute in that case made and provided.

Upon the plaintiff applying for judgment, B utt, 
J. remarked that, according to the affidavit of 
service, the w rit of summons had been served 
by the solicitor’s clerk and not by the marshal, 
whereas he required to be satisfied that in actions 
in  rem i t  was not necessary for the writ to be served 
by the marshal before he would give judgment 
for the plaintiff. The case was accordingly 
adjourned, in order that the plaintiff’s counsel 
might investigate the practice on this point.

March 11.—Bucknill for the plaintiff,—Service 
of the w rit by the solicitor’s clerk is in accord
ance w ith the existing practice of the court. The 
present practice is regulated bv the Buies of the 
Supreme Court 1883. Order L X V II., r. 14, 
requires that the service of an instrument by the 
marshal is to be verified by his certificate, whereas 
service by a solicitor or his clerk is to be verified 
by affidavit. Inasmuch as Order X I I I . ,  r. 12, 
which is applicable to default actions in  rem,¡speaks 
of the fifing by the plaintiff of a proper affidavit
(a) Reported by J. P. A bpinall and Butler Aspijsall, Esqrs.,

Barristers-at-Law.

Solis. [A dm .

of service, the inference is that those who framed 
the rules contemplated the w rit of summons being 
served by a person other than the marshal. The 
fact that Order IX ., r. 11, specifically requires the 
warrant of arrest to be served by the marshal, 
whereas Order IX ., r. 12 is silent as to what 
person is to serve the w rit of summons, is another 
argument in favour of the plaintiff’s contention 
that i t  was never intended that the w rit should he 
served by the marshal. Again, the form of 
indorsement on a w rit of summons in  rem, given in 
appendix A. form 11, is “  this w rit was served by 
X. Y., and no mention is made of the marshal. 
I  he old practice can have no bearing on the 
question, owing to the fact that actions in  rem are 
now commenced by w rit of summons, which was 
not the practice in this court prior to the Judica
ture Act, such actions being then commenced by 
the warrant, whioh acted both as w rit and 
warrant. Beference was made to the Admi
ralty Court Buies 1859 and Olerke’s Praxis, 
tits. 1, 2, 3.

B utt, J. I  am much obliged for the assistance 
given me by Mr. Bucknill in enabling me to deter- 
- - e t h o  question raised in this case. The registrar 
ana the marshal have also furnished me with some 
valuable information as to what the practice has 
been, and from this i t  is quite clear that before 
the separation of the warrant and the citation it 
was the practice for the marshal to effect service 
of both. They were then, as I  understand, one 
instrument. The present difficulty arises from 
the abrogation of the old practice without 
any express provision in the new rules as to how 
the writs of summons, which are substituted for 
the citations, are to be served. The practice 
since this abrogation has been to allow the 
solicitor or his clerk to effect the service of the 
writ of summons, on some person other than the 
marshal. What occurs to me is that i t  is very 
doubtful whether a man has the right to go on 
board a Bhip and nail a w rit of summons upon 
tlie mast, or whether that is not a trespass. 
Possibly that question may some day arise in more 
striking and more momentous form than it does 
now. I  shall not anticipate that difficulty to-

Jhere is, however, one thing which raises 
a strong inference in favour of the present 
practice, and that is the language of the 
new Rules of Court. Thus i t  is quite clear, 
because it  is the subject of a special rule, 
that, where an instrument is served by the 
marshal, the verification of its service is not 
required by affidavit, but by the marshal’s certifi
cate. I  refer to Order L X V II., r. 14, which 
provides that “ The service of any instrument by 
oaf mar®̂ a  ̂ Rhall be verified by his certificate. 
Ihe service of any instrument by a solicitor, his 
clerk, or agent, shall be verified by an affidavit.”  
lha t rule draws a broad distinction between a 
marshal’s certificate and the solicitor’s affidavit. 
Ihen rule 12 of Order X I I I .  provides that “ In 
all actions not by the rules of this order otherwise 
specially provided for, in case the party served 
with the writ, or in Admiralty actions in  rem the 
defendant —the words are varied, because in 
Admiralty actions the defendant is not served— 

does not appear within the time limited for 
appearance, upon the filing by the plaintiff of a 
proper affidavit of service, and if  the w rit is not 
specially indorsed under Order I I I . ,  r. 6, of a
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statement of claim, the action may proceed as i f  
such party had appeared, subject, as to actions 
where an account is claimed, to the provisions of 
Order XV .”  Therefore, that rule distinctly 
contemplates the service of the writ of summons 
being verified by affidavit. I f  the marshal were 
required to serve the writ, then, in  my view, no 
affidavit would be necessary, because his certifi
cate would, by Order L X V II., r. 14, be enough. 
Therefore, when Order X II I . ,  r. 12, requires an 
affidavit of service, i t  would appear that that 
rule contemplates service by a solicitor or his 
c lerk; and therefore, although I  have very 
serious doubts on this point, which have not been 
altogether removed, I  shall not interfere with the 
existing practice, and I  treat this as a proper 
affidavit, and I  make a decree as prayed by the 
plaintiffs.

Solicitors for plaintiffs, Gregory, Bowcliffes, and 
Go.

9. The sum of 81. per ton on the gross tonnage of the 
Palermo, after dednoting crew space as aforesaid, is 
83841. 9s. 8d., and the plaintiffs are w illing and hereby 
offer to give bail or to pay into court, as shall be 
ordered, the said sum of 83841. 9s. 8d., together w ith 
interest thereon at the rate of 4 per oent. per annum 
from the date of collision until payment.

The defendants, by their statement of defence 
denied paragraphs 8 and 9 of the statement of 
claim ; and in paragraph 2 alleged as follows :

2. The defendants allege that the tonnage of the 
Palermo, on which the amount of her statutory liability  
is to be calculated, exceeds 1048 06 tons, and deny that 
the plaintiffs are entitled to the allowance in the 8th 
paragraph mentioned.

The register of the Palermo was as follows:
Cubic metres. British tons, 

(a.) Space below measurement
deck .................................  2877 6 =  1015-70

(6.) Space above measurement 
deok :

One house.......................  115 2 =  40'67
One forecastle................  44-1 =  15’57

Dec. 9 and 10,1884.
(Before B utt, J.)
T he P alermo , (a)

Limitation of liab ility—Foreign ship—Grew space 
—Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104), «. 21, aub-sect. 4—Merchant Shipping Act 
1867 (30 Sr 31 Viet. c. 124), s.9.

The owners of a foreign ship, in  limiting their 
liability, are entitled to the deductions in respect 
of crew space allowed by the Merchant Shipping 
Act 1854, 8. 21, sub-sect. 4, i f  the provisions of 
that Act have been complied with, although there 
has been no compliance with the requirements of 
the Merchant Shipping Act 1867, s. 9.

T his was an action for limitation of liability by 
the owners of the German steamship Palermo 
in respect of damages occasioned by a collision 
with the steamship Bivoli on the 25th Aug. 1883.

In  consequence of the collision, the Bivoli sank 
and live of her crew were drowned. In  a damage 
action instituted against the Palermo, the Court 
pronounced both vessels to blame for the collision. 
The plaintiffs, by their statement of claim, alleged 
as follows:

4. The plaintiffs admit that the said collision was 
partly cauBed by the improper navigation of the 
Palermo.

5. The claims of all the personal representatives of 
those of the crew of the Rivoli who were drowned 
against the plaintiffs have been satisfied.

6. The collision occurred without the aotual fault or 
privity of the plaintiffs.

7. The plaintiffs believe that the claims against them 
in respect of the loss of the Rivoli, and of the goods, 
merchandise, and personal effects on board her at the 
time of the collision w ill exceed the aggregate amount 
of 81. per ton on the gross tonnage of the Palermo, as 
calculated for the purpose of limitation of liability.

8. The gross tonnage of the Palermo, after due 
allowanoe in respeot of closed-in spaces on the upper 
deck solely appropriated to the berthing of the crew 
was 1048-06 tons. (6)
(a) Reported by J. P. AsriHALLand B u t l e e  A s p in a l l , Esqrs., 

Barristers-at-Law.
(h) The sole question in this case was whether the 

owners of the foreign ship, in calculating the tonnage of 
their ship for the purposes of lim iting their liability, 
were entitled to deduct crew spaoe, and no question 
seemB to have been raised as to the quantum of the 
deduotion ; but i t  w ill be notioed that, upon the figures 
given, the gross capacity of the ship—viz., 107T94 tons, 
less crew space, viz., 27'93 tons—equals 1044 01 tons, 
and not 1048-06 tons as claimed.—Ed .

Y ol. V., N.S.

Gross capacity of the ship ...... 3036’9 =  1071'94
L e ss :

1. Space for crew ............. 67'9 =  27'93
2. Engine, boiler, & bunkers 575'4 =  203T2

N ett capacity...........................  2393"6 =  840‘89
In  an affidavit filed by the plaintiffs and verify

ing the above register, i t  was alleged that the 
space for the crew consists, and did consist, at the 
time of the collision, of permanently closed-in 
spaces on the upper deck solely appropriated to 
the berthing of the crew.

The following Acts of Parliament were referred 
to and are material to the decision :—

The Merchant Shipping Act 1854.(17 & 18 Viet, 
c. 104):

Sect. 21. The tonnage of every ship to be registered, 
w ith the exceptions mentioned in the next section, shall, 
previously to her beiDg registered, be ascertained by the 
following rule, hereinafter called rule 1 ; and the tonnage 
of every ship to whioh such rule oan be applied, whether 
she is about to be registered or not, shall be ascertained 
by the same rule.

Sub-sects. 1, 2, and 3 give the measurements to 
be taken and calculations made for ascertaining 
the tonnage beneath the tonnage deck, and sub
sect. 3 concludes as follows •.

And the quotient being the tonnage under the tonnage 
deok shall be deemed to be the register tonnage of the 
ship, subject to the additions and deductions hereinafter 
mentioned.

Poop and any other closed-in spaoe.
(4.) I f  there be a break, a poop, or any other perma

nent cloeed-in spaoe on the upper deck available 
for cargo or stores, or for the berthing or accom
modation of passengers or crew, the tonnage of 
such spaoe shall be ascertained as follows :

Then follow the measurements to be taken and 
calculations made to ascertain the tonnage of any 
such space or spaces, and the sub-section con
cludes as follows:

And the quotient shall be deemed to he the tonnage of 
snoh spaoe, and shall be added to the tonnage under the 
tonnage deok, ascertained as aforesaid, subject to the 
following provisoes: first, that nothing shall be added 
for a cloeed-in space solely appropriated to the berthing 
of the crew, unless such space exceeds one-twentieth of 
the remaining tonnage of the ship, and in case of suoh 
excess the excesa only shall be added.

The Merchant Shipping Act 1862 (25 & 26 Viet.
c. 63):

Sect. 2. This Aot may be cited as “  The Merchant 
Shipping Aot Amendment Aot 1862 ”  and shall be oon-

2 B
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strued with and as part of the Merchant Shipping Act 
1854 hereinafter termed the principal Aot.

Sect. 54, after specifying the liability of British 
and foreign shipowners, proceeds as follows :

In  the oase of any foreign ship whioh has been or can 
be measured according to British law, the tonnage as 
ascertained by such measurement shall, for the purposes 
of this seotion, be deemed to be tonnage of such ship.

Sect. 60. Whenever i t  is made to appear to Her Majesty 
that the rules concerning the measurement of tonnage of 
merohant ships for the time being in force under the 
principal Aot (17 & 18 Viet. o. 104) have been adopted by 
the Government of any foreign country, and are in force 
in that country, i t  shall be lawful for Her Majesty, by 
Order in Council, to direct that the ships of such foreign 
country shall be deemed to be of the tonnage denoted in 
their certificates of registry or other national papers; 
and thereupon i t  shall no longer be necessary for such 
ships to be re-measured in any port or plaoe in Her 
Majesty’s dominions, but suoh ships shall be deemed to 
be of the tonnage denoted in their certificates of registry 
and other papers, in the Bame manner, to the Bams 
extent, and for the purposes in, to, and for which the 
tonnage denoted in the certificates of registry of British 
ships iB deemed to be the tonnage of such ships.

The Merchant Shipping Act 1867 (30 & 31 Viet, 
c. 124):

Sect. 1. This Aot may be cited as “  The Merchant Ship
ping Act 1867,”  and shall be oonstrued with and as part of 
the Merohant Shipping Aot 1854, hereinafter termed the 
principal Aot.

Seot. 9. The following rules shall be observed with 
regard to accommodation on board British ships. That is 
to say:

(1.) Every place in any ship ocoupied by seamen or 
apprentices and appropriated to their use shall 
have for every such seaman or apprentice a space 
of not less than seventy-two cubic feet, and of not 
less than twelve feet measured on the deck or 
floor of such place.

(4.) Every suoh place shall, whenever the ship is 
registered or re-registered, be inspected by one 
of the surveyors appointed by the Board of Trade 
under part 4 of the principal Act, who shall, 
i f  satiafied that the same is in all respects Buch 
aa is required by this Aot, give to the collector of 
customs a certificate to that effect, and there
upon such space Bhall be deducted from the 
register tonnage.

(5.) No suoh deduction from tonnage as aforesaid shall 
be authorised unless there is permanently out in 
a beam or out in or painted on or over the door
way or hatchway of every suoli place the number 
of men whioh i t  is constructed to accommodate 
with the words “  certified to accommodate 
seamen.”

Stubbs, for the plaintiffs, after stating the facts, 
was stopped by the Court.

Bucknill, for the defendants, contra.—I t  is sub
mitted that the plaintiffs are not entitled to any 
deduction on account of crew space. In  The 
Franconia (4 Asp. Mar. Law Cas. 1; 39 L. T. Rep.
N. S. 57; 3 P. Div. 164) i t  was decided that 
foreign shipowners were not entitled to such 
deduction unless the provisions of the Merchant 
Shipping Act of 1867 had been complied with. 
According to sect. 9, sub-sect. 5, no deduction in 
respect of crew space is to be allowed “  unless 
there is permanently cut in a beam or cut in or 
painted on or over the doorway or hatchway of 
every such place the number of men which i t  is 
constructed to accommodate, w ith the words, 
‘ certified to accommodate Beamen.’ ”  That
has not been done, and therefore the plaintiffs are 
not entitled to the deduction claimed. The three 
Acts of 1854, 1862, and 1867 are to be read to
gether, and in The Franconia (ubi sup.) i t  was 
held that a foreign ship which is claiming the

benefit of these deductions must comply with the 
provisions applicable to British ships. The Act 
of 1867 was intended to be a restriction on the Act 
of 1854. and such seems to have been the opinion 
of Brett, L. J. in The Franconia (ubi sup.). I f  so, 
i t  is necessary that the provisions of this later 
Act should be complied with before parties can 
lim it their liability under the later or the earlier 
Act.

Stubbs for the plaintiffs.—The plaintiffs are 
claiming the deductions allowed by the Act of 
1854, and not those allowed by the Act of 1867. 
There having been a compliance with the provi
sions of the Act of 1854, the plaintiffs are entitled 
to the deductions allowed by that Act. I t  is sub
mitted that the Court of Appeal did not decide 
in The Franconia that foreign shipowners were 
entitled to no deductions in respect of crew space, 
unless the Act of 1867 had been complied with. 
The Act of 1867 was not intended to restrict the 
earlier Act, but rather to enlarge it. In  The 
Franconia James, L.J., at p. 176 (3 P. Div.), speaks 
of the Act of 1867 as giving “  a further allowance 
for the space occupied by the sailors’ berths.”  
We are not claiming that further allowance, but 
only the allowance allowed by the Act of 1854, 
with the provisions of which we have complied.

Cur. adv. vult.
Dec. 10.—B utt, J.—This is an action for lim ita

tion of liability which was argued before me 
yesterday. The question raised is, whether the 
plaintiffs, who are the owners of a German vessel, 
are entitled in lim iting their liability to deduct 
from the ship’s registered tonnage certain spaces 
which were inclosed for the use of the crew. I t  
was contended on behalf of the plaintiffs that 
they were entitled to deduction in respect of such 
spaces under the provisions of the Merchant 
Shipping Act 1854. I t  was contended by the 
other side that in the case of The Franconia (ubi 
sup.) the Court of Appeal had in effect decided 
that the owners of a foreign ship were not 
entitled to these deductions unless there had 
been a compliance with the provisions of a later 
Act of Parliament, the Merchant Shipping Act 
of, 1867. I  have carefully considered the case of 
The Franconia (ubi sup.), and I  do not understand 
i t  to so decide. As I  understand it, the Court of 
Appeal decided this—not that the Franconia, 
which was a German ship, was not entitled to 
deduct from her registered tonnage the spaces 
allotted to the crew which were inclosed and 
above the upper deck, those being the deductions 
contemplated by the Act of 1854, but that she 
was not entitled to further deductions under the 
later Act of 1867 unless she had complied in all 
respects with the requirements of that Act. Mr. 
Bucknill has contended, on behalf of the defen
dants, that the later Act is to be read as one 
with the Merchant Shipping Act of 1854, and 
that therefore a decision on the later Act was a 
decision on the earlier Act. I  am by no means of 
that opinion. I  think that the owners of this 
German ship are perfectly entitled to make the 
deductions under the Act of 1854, and so I  hold. 
1 therefore pronounce for the limitation of 
liab ility  as prayed by the plaintiffs.

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes.

Solicitors for the defendants, Thomas Cooper 
and Co.
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July 25, 29, 31, and Aug. 1, 1844.
(Before Lords B lackburn , W atson, and F itz

gerald.)
Cayzer, I r v in e , and Co. v . T he Carron 

Company : T he M argaret, (a)
ON APPEAL PROM THE COURT OP APPEAL IN ENGLAND.
Collision—Contributory negligence—Thames Con

servancy Rule No. 23—Merchant Shipping Act 
1873 (36 Sp 37 Viet. c. 85), s. 17.

Where a ship has infringed a rule of navigation 
which is not within sect. 17 of the Merchant 
Shipping Act 1873 she w ill not be held to blame 
fo r a subsequent collision, unless it  be shown that 
her disobedience was one of the proximate causes 
of such collision.

Rule 23 of the Thames Conservancy Rules provides 
that “  steam-vessels navigating against the tide 
shall, before rounding ”  certain points, “  ease their 
engines and wait until any other vessels round
ing the point with the tide have passed clear.”  
A collision occurred off Blackwall Point, between 
a vessel proceeding down the river against the 
tide and one coming up the river with the tide. 
I t  was alleged that the former had not complied 
with the above rule.

Held (reversing the judgment of the court below), 
that, assuming that she had disobeyed the rule, 
she could not be held to blame fo r the collision, it 
appearing to have been caused solely by the reck
less navigation of the other vessel, and such rule 
not being one of the regulations fo r preventing 
collisions within the meaning of sect. 17 of the 
Merchant Shipping Act 1873.

The above rule is not confined to the seaward side of 
a line drawn from Blackwall Point to Bow 
Creek.

T his was an appeal from a judgment of the Gourt 
of Appeal (Brett, M.R., Baggallay and Lindley, 
L.JJ.j, reported in 5 Asp. Mar. Law Cas. 204, 
50 L. T. Rep. N. 8. 447, and 9 P. Div. 47, who had 
varied a judgment of the judge of the Admiralty 
Division (Butt, J.) reported in 5 Asp. Mar. Law 
Cas. 137, 49 L. T. Rep. N. S. 332, and 8 P. D iv 
126.

The action was brought by the appellants, as 
owners of the steamship Clan Sinclair, against 
the respondents, as owners of the steamship 
Margaret, in respect of a collision which occurred 
off Blackwall Point, in the river Thames, under 
circumstances which are fu lly set out in the 
reports in the Courts below.

Bntt, J. held that the collision had been caused 
by the reckless navigation of the Margaret, and 
pronounced her solely to blame, but on appeal 
the Court of Appeal held the Clan Sinclair partly 
to blame, in not having complied with rule 23 
of the Thames Conservancy Rules (set out above), 
by easing her engines and waiting, and varied the 
decree accordingly.

The owners of the Clan Sinclair appealed.
0. Russell, Q.C., Myburgh, Q.C., and Hollams 

appeared for the appellants ;
Webster, Q.C., C. Hall, Q.C., and Dr. Philli- 

more, for the respondents.
The arguments appear sufficiently from the 

judgments of their Lordships.
(o) Beportod by C, E , M aldeh Esq., liarrister-at-Law.

The following cases were cited or referred to : 
The Libra, 4 Asp. Mar. Law Cas. 439 ; 6P. D iv. 139 • 

45 L. T. Rep. N. S. 161;
The Khedive, 5 App. Cas. 876 ; 43 L. T. Rap. N. S.

610 ; 4 Asp. Mar. Law Cas. 360;
The Magnet, 2 Asp. Mar. Law Cas. 478; L. Rep. 4 

A. & E. 417 ; 32 L. T. Rep.N- S. 129 ;
The Fanny M. Carvill, 2 Asp. Mar. Law Cas. 565; 

32 L. T. Rep. N. S. 646;
The Rarton, 9 P. Div. 44; 5 Asp. Mar. Law Cas.

213; 50 L. T. Rep. N. S. 370;
The Sisters, 3 Asp. Mar. Law Cas. 122; 1 P. D iv.

117 ; 34 L. T. Rep. N. S. 338;
Dowell v. General Steam Navigation Company, 5

E. & B. 185;
Davies v. Mann, 10 M. and W. 546;
Tuff v. Warman, 5 C. B. N. S. 573;
Spaight v. Tedcastle, 4 Asp.'Mar. Law. Cas. 406;

6 App. Cas. 217 ; 44 L. T. Rep. N. S. 589 ;
Radley v. London and North-Western Railway Com

pany, 1 App. Cas. 754 ; 35 L. T. Rep. N. S. 637; 
Ray v. Le Neve, 2 Shaw So. App. 395 ;
The Fenham, L. Rep. 3 P. C. 212; 3 Mar. Law Cas.

0. S. 484; L. T. Rep. N. S. 329.
Myburgh, Q.C. was heard in reply.
A t the conclusion of the arguments their 

Lordships gave judgment as follows :—
Lord B lackburn.—My Lords: In  this case it  

appears to me that the principal point to which 
we have to direct our attention is the question of 
fact which is involved, for I  th ink that i t  is more 
a question of fact than a question of law. The 
first thing to be considered is, what is the meaning 
of rule 23 of the rules and bye-laws for the regu
lation of the navigation of the river Thames ? 
That rule is : “  Steam-vessels navigating against 
the tide, shall, before rounding the following 
points ”  (including Blackwall Point) “  ease their 
engines, and wait until any other vessels rounding 
the point with the tide have passed clear.”  1 
may first of all mention a point not raised below, 
on which the House did not require that any 
answer should be given by the respondents’ 
counsel; it  was this : The rules for the navigation 
of the Thames down to rule 16 apply, some of them 
to all the navigation of the river, and some only 
to navigation of particular parts of the river. 
After rule 16 there comes this heading: “  Bye
laws and rules regulating the navigation of the 
river between Yantlet Creek and a line drawn 
from Blackwall Point to Bow Creek.”  How, the 
effect of that heading no doubt is to say that the 
rules which immediately follow it, including 
rule 23, primd facie are only to apply to vessels 
when they are lower down than the line drawn 
from Blackwell Point to Bow Creek. A  glance at 
the chart w ill show that this line would exclude 
the greater part of what, in my view of the words, 
is to be taken as being Blackwall Point, which 
the vessels are to round. The Clan Sinclair, 
although rounding Blackwall Point, never was in 
fact to the seaward side of the line from Black
wall Point to Bow Creek, and therefore i t  was 
contended that rule 23 did not apply; but I  think 
that it  is impossible to put that construction upon 
rule 23, which in  express termB Bays that “  steam- 
vessels navigating against the tide shall, before 
rounding Blackwell Point, ease their ongines and 
w a i t a n d  it  is impossible, I  think, to construe 
that as meaning that Blackwell Point is to be 
excluded from that rule. I t  is a clumsy mode of 
expressing the intention of the framers of the 
rule, and they should have provided against i t ; 

l but they must have intended that the heading
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confining these rules to below a line drawn from 
Blaokwall Point to Bow Creek shall not apply to 
rule 23. That necessarily follows, because it  is 
regarding the rounding of Blaokwall Point. 
Now, as to what is the “ rounding of Blaokwall 
Point,”  we have, I  believe, all the information 
that can be given to us by the production of the 
Ordnance Survey and the Admiralty chart. Upon 
looking at them we find that, after you have come 
down the river and have passed the Isle of Dogs, 
you come where the course of the Thames is 
north with a little  west in it, in a line nearly 
straight, which may be called a reach. Then the 
course of the Thames curves round, and at a point 
below a line drawn to Bow Creek—somewhat below 
the point—the course of the Thames is south with a 
little  east in it, in what may also be called a 
reach; so that these two parts of the river are 
very nearly parallel, and any vessel that comes 
from one reach of the river into the other must 
necessarily go round the intervening land. That 
intervening land is called “  Blaokwall Point,”  and 
I  cannot doubt that i t  is the Blackwell Point to 
which the rule refers.

Now what is meant by that rule is a question 
upon which I  would not willingly unnecessarily pro
nounce a decisive opinion, because, before doing so, 
one should have more definite ideas than I  possess 
as to what were the objects which made those who 
framed the rule give that direction. I  th ink i t  is 
quite plain that they were of opinion, and I  have 
no doubt quite rightly, that the vessels taking a 
sweep round those points would be in some 
danger if  they both kept up their full speed 
there, and, for reasons which are no doubt quite 
sufficient, they thought that the right course for 

p reventing that danger was to direct that when a 
vessel was going against the tide, and was aware 
that another vessel was ooming round the point, 
i t  should not go on at fu ll speed so that both 
should turn at once, but that it should “ ease and 
wait,”  whatever that easing and waiting meant. 
But the first question as to which there appears 
to be some difference of language, if  not of 
opinion, between the judge of the Admiralty 
Court and the Master of the Rolls, is 
as to what is the meaning of “  before 
rounding”  and “ ease their engines and wait 
until any other vessels rounding the point 
with the tide have passed clear.”  Now, I  
cannot bring myself to think that Butt, J. is 
right in the opinion whioh he seems to have 
expressed that the meaning of the rule was that 
the vessels which were in the straight, or nearly 
straight, reach before they began to turn at all, 
were to wait there until all vessels that might be 
seen across the land coming in the opposite direc
tion had passed. The effect of that, I  think, 
would be very inconvenient, and would be to 
hamper the navigation very much, because all 
the vessels going dowu the river would remain 
gathered together in one spot until all that were 
coming up had passed by; and it  is not the mean
ing which I  should have attributed to the words. 
I  think the fair meaning would be pretty nearly 
what is expressed by Brett, M.R., that you begin 
to round when there is so much curving and 
rounding of the river that the vessels going down 
the river begin to turn round the land, they then 
begin to round, and when they have come so far 
down that the curving of the river ceases, and 
they begin to go straight, they then cease to

round. B*ow much the rounding is to be before 
the rule applies is a question which I  would rather 
not decide until i t  becomes necessary to do so, 
but, in my view of the rule here, i t  would certainly 
be somewhere before you come as far down as 
the spot where the Zephyr was lying, and I  should 
be inclined to think that it  was not necessary to 
begin so early as the point opposite the mouth of 
the dock out of which the Clan Sinclair came. 
Now, taking that to be the case, it would follow 
that, when you are applying the rule to this case 
of the Clan Sinclair coming down there, there 
was a part of its course during which the rule 
would apply to it, and when it should conse
quently have eased and waited. What the easing 
and waiting means is a matter of some difficulty. 
The fact that the vessel is to ease and wait when 
i t  is aware that another steamer is coming round 
with the tide implies that those who havo 
the charge of the vessel are to keep a better 
look-out than would generally be cast upon them 
by law, because they are to look out and see 
whether any other steamers are coming up with 
the tide on the other side, although those steamers 
are then so far away that you only see them 
across the land, and that consequently i t  would 
not be necessary to notice them or to report 
them except for this rule. That is only material 
as getting rid  of the question whether the blame, 
i f  blame there was, was entirely that of the pilot. 
I  pass by that, only observing that that is 
the effect of it. Now, when we have got that 
we have to see whether there was blame on the 
part of the Clan Sinclair, identifying for this pur
pose and for the reason I  have already indicated 
the Clan Sinclair with its pilot, and not identify
ing it with the pilot any more. Upon that i t  does 
seem that there was a time, I  will not say how 
long before, when the pilot of the Clan Sin
clair, if the look-out had reported i t  to him, 
would have been made aware that there was 
another vessel ooming up with the tide, which, i f  
they both went on their course, would meet when 
rounding. That being so, there was a time earlier 
than the time at which he knew i t  when he ought 
to have eased and waited, whatever that may 
mean. I  think myself that the question how much 
he would ease and wait is a question of degree. 
I  think that there can be no doubt that the rule 
cannot be construed in such a way as to require 
those who have the management of the ship to stop 
and cast anchor. I t  cannot mean that they are to 
ease their engines and cease to work them so 
far as to lose all control over the ship. That 
would be an absurd conclusion, and it  would bo 
productive of very great danger. They must 
keep some way on in order to have some control 
over the ship.

There does seem to be a difference between 
Butt, J. and Brett, M.R. as to what degree 
of control they should keep. I  think that 
Butt, J. and his nautical assessors, aoting upon 
the idea that there might be some way beyond 
what was necessary to keep mere steerage way, to 
keep the control, came to the conclusion that you 
might give a reasonable latitude to the rule, and 
that you were not to say that i t  was transgressed 
unless it  was exceeded considerably. Brett, M.R. 
seems to have laid it  down as his view that i t  was 
necessary, in order that the rule should be 
observed at all, to construe i t  very strictly, and 
that therefore the speed necessary to keep control
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was not to be exceeded at all. I  do not know 
which of the two is the right view. I  myself 
should be rather more inclined to agree with 
Butt, J. than with Brett, M.B., but I  do not think 
it  necessary to decide that point. But either 
way there would be a question of degree. I t  may 
be that the speed here may have been greater 
than i t  ought to have been ; but then comes the 
question. I f  the rule was transgressed in that 
way, was that transgression of the rule the cause 
of the accident P Now, upon that I  think there 
is no difference between the rules of law and the 
rules of Admiralty to this extent, that where 
anyone transgresses a navigation rule, whether it  
is a statutory rule, or whether it  is a rule that 
is imposed by common sense, what may be 
called the common law, and thereby an accident 
happens of which that transgression is the cause 
he is to blame, and those who are injured by the 
accident, i f  they themselves are not parties causing 
the accident, may recover, both in law and in Admi
ralty. I f  the accident is a purely inevitable acci
dent, not occasioned by the fault of either party, 
then the common law and Admiralty equally say 
that the loss shall lie where it  falls—each party 
shall bear his own loss. Where the cause of the 
accident is the fault of one party, and one party 
only, Admiralty and common law both agree in 
saying that that one party who is to blame shall 
bear the whole damage of the other. When the 
cause of the accident is the fault of both, each 
party being guilty of blame which causes the 
accident, there is a difference between the rule of 
Admiralty and the rule of common law. The rule 
of common law says, as each occasioned the acci
dent, neither shall recover at all, and it  shall be 
just like an inevitable accident, the loss shall lie 
where i t  falls. Admiralty says, on the contrary, 
that i f  both contributed to the loss it  shall be 
brought into hotchpot and divided between the 
two. U ntil the case of Hay v. Le Neve (2 Shaw 
Sc. App. 395), which has been referred to in the 
argument, there was a question in the Adm iralty 
Court whether you were not to apportion it  
according to the degree in which they were to 
blame ; but now i t  is, I  think, quite settled, and 
there is no dispute about it, that the rule of the 
Admiralty is, that i f  there is blame causing the 
accident on both sides, they are to divide the loss 
equally, just as the rule of law is that if there is 
blame causing the accident on both sides, however 
small that blame may be on one side, iho I 0 3 S lies 
where i t  falls. Now, upon that there must always 
be a question whether or not, if there is neglect 
of any rule, that neglect is the cause of the acci
dent. Upon that the case of The Khedive (5 App. 
Cas. 876; 4 Asp. Mar. Law Cas. 360 ; 43
L. T. Rep. N. S. 610) has been referred to. 
In  that case the rule was a rule by statute, 
and it  was enacted positively that i f  the rule 
was not obeyed the breach of i t  should in itself 
be deemed to be blame. When the statute im
posing the rule is short of that, i t  is necessary 
to see that the actual transgression has been in 
fact the cause of the accident to some extent, i t  
does not matter how much, and that is matter of 
proof. I  do not think that the judges ofthe Court 
of Appeal for a moment meant to say that the 
transgression of this rule was in itself sufficient 
unless i t  was an occasion ofthe accident; but I  
do think that, their attention not having been 
called to it, they forgot that, though there was a

transgression of a rule, it  was not necessarily the 
cause of the accident which afterwards happened. 
I f  they had had their attention called to that, 
they would surely have mentioned something 
about i t  in their judgments. I t  seems to me to 
be the most important and difficult point in the 
case. They would surely have given some ground 
for saying that they thought the transgression of 
the Gian Sinclair, which, in their view, was 
slight, was the cause of the accident, but they did 
not say a syllable about it. I t  seems to have been 
hastily assumed that, i f  there was blame attribut
able to the Clan Sinclair, .t must have been the 
cause of the accident. Not one word is said about 
it. There was no attempt to say that any autho
rities show that the rules of the Court of Admi
ralty and the rules of a court of law as to what 
amounts to being a fault occasioning the accident 
differ in the slightest degree. The nature of the 
thing of course requires that in applying those 
rules you should look to what the nature of the 
accident is and to what the neglect is. I f  i t  is 
two ships, they are to be governed by the same 
rules of law and evidence as if i t  were two carts in 
the street; but when you come to apply that you 
must remember that a ship is a thing which 
cannot be stopped in an instant like a cart, and 
cannot be moved from one side to the other like a 
cart, and when you have to look out for miles 
instead of for yards, the application of the rules 
becomes very different. Upon that the only oase 
which I  am aware of which seems to point to 
there being any difference between the rules of 
law and of Admiralty is the case of The Fenham 
(L. Rep. 3 P. C. 212; 3 Mar. Law Cas. O. S. 
484 ; 23 L. T. Rep. N. S. 329), where there 
are expressions used by Lord Romilly, M.R. 
which seem to point to his having thought that 
the burden should lie upon those who infringed 
a rule to show that the infringement was not 
the cause of the collision. Now, I  am not at 
all sure that, with proper qualifications and re
strictions, that would not be a fair enough rule 
when applied to such a thing as a collision at 
night where there was an absence of lights. But 
when you come to apply it to such a case as this, 
and say that it  is shown that the Clan Sinclair 
and the Clan Sinclair’s people are blameable for 
this loss (and i t  is only for this purpose that I  
am identifying the Clan Sinclair with the pilot) 
because the Clan Sinclair ought to have eased 
sooner and waited sooner, I  do not th ink it  at all 
follows, as a reasonable rule of evidence, to say 
that that occasioned the accident unless the Clan 
Sinclair can show that it  did not. [His Lordship 
then went through the evidence at some length, 
coming to the conclusion that the Margaret was 
to blame, and continued :j

Then it  is said that the collision was owing 
to the Clan Sinclair being where she was. 
Undoubtedly in one sense that is so. I f  the 
Clan Sinclair had been some hundred yards 
higher up the river, the fact which made 
it  a matter of rashness for the Margaret to 
run where it did would not have existed. But 
that is not a sufficient ground for saying that the 
fact of the Clan Sinclair being there was the 
cause of the accident. The Clan Sinclair would 
not have been there at the time when she was there 
if  i t  had not been that that vessel did Dot ease 
and wait so soon, perhaps, as i t  ought to have 
done; but that was not the cause of the accident,
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which was caused by the Margaret, knowing 
where the Gian Sinclair was, attempting to pass 
between it  and the Zephyr where there was not 
sufficient room. Then Mr. Webster endeavoured 
to argue this, and he laid down a very sound, 
general ru le : he said that, where there are 
regulations to bo observed in the management of 
vessels at sea, the one vessel has always a right 
to suppose that the other vessel w ill do its duty, 
and do all that ought to be done. That is very 
true, and where it  applies I  think i t  is a very 
sound rule to go by. But in this case the Mar
garet had not the slightest ground for believing 
that the Clan Sinclair would stop, or rather had 
stopped, four or five hundred yards higher up the 
river; the Margaret saw perfectly well where the 
Clan Sinclair was, and had a right to suppose 
that i t  would ease and stop as soon as it  saw a 
vessel coming with the tide ; and in fact the Gian 
Sinclair, the moment it  saw the Margaret, did 
ease and stop, even to the extent of backing, so 
that there seems to be some ground for Baying 
that that vessel’s head did go a little to the north. 
But that was not sufficient to occasion the Mar
garet to run between the Gian Sinclair and the 
Zephyr as i t  did, when the space was too narrow 
for the vessel to go through. As far as I  can 
perceive, it would have been perfectly safe and 
perfectly unobjectionable for the Margaret to 
have run up keeping nearer the south shore, and 
keeping the Gian Sinclair on its starboard side, 
That being so, i t  does not seem to me, in point of 
fact, to have been made out at all that the neglect 
of duty in not obeying rule 23 (assuming as I  do 
without deciding it  that the conclusion to which 
the Court of Appeal came, that there had been a 
neglect of duty, was right) was a part of the fault 
which occasioned the accident; and that being so, 
i t  is a case in which the Margaret, and the Mar
garet alone, being to blame, the Margaret, and the 
Margaret alone, must pay the damage. The con
sequence is that, taking that view, 1 move your 
Lordships to reverse the decision of the Court of 
Appeal, and to restore the decision of the Court 
of Admiralty.

Lord W atso n .—My Lords: I  concur in the 
judgment which has been moved by my noble and 
learned friend. 1 think that i t  is matter of regret 
that these sailing rules for the direction of persons 
navigating the river Thames should bo expressed 
in language so ambiguous. I  refer, of course, 
only to rule 23, which is before the House in the 
present case, and to the heading of the section in 
which the rule occurs. I  agree with Lord Black
burn that one part of rule 23 is express, namely, 
that part which applies to both sides of Black- 
wall Point, both to vessels coming down the river 
against the tide and vessels going up the river 
against the tide. I  do not think that, when the 
terms of a rule are sufficiently explicit, they can 
be controlled or overborne by a mere heading 
such as we have to deal with here. No doubt the 
heading is a part of the rules, and as part of the 
rules a part also of the statutory enactment; 
still, though i t  may be called in aid when the 
enactments are ambiguous, I  do not think that it 
can in aDy case be intended to override the  ̂ plain 
terms of a rule like this. The more ambiguous 
portions of the rule are those which refer to 
“  rounding the points,” in this case rounding the 
Blackwall Point. These have given rise to a good 
deal of discussion, and I  can only say that, in my

opinion, i t  is unfortunate that mariners have for 
their guide doubtful words, to which learned 
authorities have attached widely different mean
ings. I  do not think that any of the definitions 
which have been given are very satisfactory. 
They come very much to this that “  rounding 
the point”  is “ rounding the point,”  but what 
“  the point ”  is, and at what particular part of 
,the river the “  rounding ”  is to commence, and 
where it  is to end, these definitions leave almost 
as much in the dark as the rule itself. The 
other expression occurring in rule 23 which 
gives rise to some difficulty, is the expression 
“  ease and wait.”  That obviously does not mean 
that the vessel shall stop; i t  means that she 
shall proceed at a slower pace than ordinary, 
with, however, a particular object, that of 
remaining, I  think, upon one side of the 
apex of the point until the vessel approaching 
with the tide either shall have reached the point 
or shall have passed her; it  is immaterial to de
cide which for the purposes of this case. Now, in 
the courts below different views were taken as to 
the import oE the rule, and what constitutes strict 
compliance with it. In  both courts it  was held by 
the men of skill who advised the judges that the 
Olan Sinclair might have gone slower than she 
did without losing the control of the vessel; that 
is to say, keeping her steerage way; but, while 
the judge of the Admiralty Court was of opinion 
that her excess of speed over the quantum neces
sary to keep her going was not such as to consti
tute any departure from the rule, the learned 
judges of the Court of Appeal took a different 
view, and held that i t  was. Had I  to decide the 
question at this moment, my inclination would be 
to concur with Butt, J .; but I  do not think it 
necessary for the purposes of the case to decide 
that point, and for this reason : this rule has no 
statutory sanction attached to i t ; i t  has no pro
vision analogous to that in the Merchant Ship
ping Act of 1873, which declares a mere departure 
from the statutory rules to constitute fault fault 
from which the offending vessel can only excuse 
herself by showing that “ the circumstances of 
the case made departure from the regulation 
necessary.”  But in the case of a rule like this 
mere disobedience is not enough; i t  must be 
shown that it  constituted fault in this sense, that 
it  was actively contributing to the collision. To 
express i t  otherwise, i t  must be shown to have 
been one of the proximate causes of the collision.

Some observations which appear to me to 
have an important bearing upon the facts of 
the present case were made by Lord Selborne, 
L.O. in Spaight v. Tedcastle (6 App. Cas. 217 ; 
4 Asp. Mar. Law Cas. 406; 44 L. T. Rep. 
N. S. 589). His Lordship there said: “ When 
the direct and immediate cause of damage is 
clearly proved to be the fault of the defendant, 
contributory negligence by the plaintiff cannot be 
established merely by showing that i f  those in 
charge of the ship had in some earlier stage of 
navigation taken a course, or exercised a control 
over the course taken by the tug, which they did 
not actually take or exercise, a different situation 
would have resulted, in which the same danger 
might not have occurred.”  I  read these words 
to explain the pith of the sentence which follows, 
and is in these terms : “  Such an omission ought 
not to be regarded as contributory negligence if i t  
might, in the circumstances which actually hap-
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pened, have been unattended with danger but or 
the defendant’s fault, and if  i t  had no proper con 
nection as a cause with the damage which o 
lowed as its effect.”  Now, I  assume in favour o 
the respondents that the Gian Sinclair vio a e 
rule No. 23. In  my opinion that rule must be
regarded as prescribing to shipmasters and ot, ers 
navigating the Thames certain reasonable precau
tions to be taken by all who have occasion to be 
in that part of the river near Blackwall ro int, 
and I  think that a vessel which is proved to have 
disregarded these precautions must accept the 
onus of showing that the neglect of them did not 
contribute to any collision or damage which may 
have occurred at the time or subsequently. But 
then I  am of opinion that the Gian Sinclair has 
discharged herself of that onus. I  think it  is 
made out by the evidence that nothing was either 
done or left undone by those who were navigating 
her which can reasonably be regarded as one of 
the causes of the collision. The result was to 
bring the vessel a good deal further down the 
Thames than she ought to have been ; and if that 
conduct cn the part of the Clan Sinclair had been 
such as to place the Margaret at this disadvan
tage, to throw her into difficulties, and make it  
doubtful what course she ought to pursue, then I  
could hardly have excused the Gian Sinclair from 
contribution to the collision in the present case. 
But the fact was not so. The new and wrong 
position into which I  assume the Clan Sinclair 
had been brought by her neglect of the rule was 
perfectly apparent to those on board the Margaret, 
apparent for a considerable time and ,a consider
able distance, for a time and distance of such an 
appreciable extent that they could, with ordinal y 
care, have avoided the collision which ensued ; and 
the ground of my judgment is shortly this, that, 
assuming there was a breach of the rule and cul
pable neglect at the time, yet the consequences of 
that neglect could have been avoided by ordinary 
care on the part of the Margaret. Instead of ex
hibiting ordinary care and prudence, those in 
charge of that vessel adopted a reckless course of 
navigation, which is described so well in the 
opinions of some of the judges in the court below', 
that I  need say nothing further about it. On 
these grounds I  concur in the judgment pro-
posed. ,

Lord F itzgerald.—My Lords: I  also concur, 
and I  assume for the purposes of the case that upon 
the true interpretation of rule 23 the Gian Sin
clair had begun to round Blackwall Point at the 
time when her captain saw the masts of the 
Margaret over the headland. The words of the 
rule are “  before rounding,”  and I  assume that she 
had begun to round at that time, and then what 
she was to do was “  to ease her engines.” I  do 
not mean to say that the obligation to ease 
depended at all upon her seeing the other vessel. 
As a rule of sound navigation three things are 
imposed upon a vessel navigating against the 
tide. First, when she comes to either of these 
headlands she must ease. No interpretation has 
been given to the word “  ease ”  either in argument 
or in evidence, but it  is known to anyone who 
goes on steam-vessels that a usual precaution of 
a steam-vessel, in order to keep her completely 
handy and under command, is to ease her. bbe 
is then bound, when approaching any of these 
headlands, to ease in the first instance. I  assume 
that there are some of those headlands where you

c a n n o t  see a c ro s s , a n d  w h e re  J o n  m n y b ^ t b y
TlAUU. i  rmssinc the po in t immediately. B u t 

when a vessel navigating against the tide is aware 
a vessel is rounding the po int w ith  the tide, 

coming in  the opposite direction, she is to wait

¿ M e t is , i r s r  as £ ■ r r  a s
have 'w a ited  in  that eased condition and^con ,

ptetely underi ° ° “ racon whether there had been a 
form an opinion *  Q S ino la ir w ith
substantial compliance by the W  tha t 1

rule 23 to apply exactly, a n d ' ^  ^

not a ?uf  oiet^ sC°r“ Pect/that her speed might 
S i n c l a i r  P aotuaqy was, yet that

time beforehand under steam. I t  was seen ny 
the Margaret that she was alongsi guffi-
o fthe  Zephyr, The Margaret was then a sum 
cient distance off, and was comple ely under 
control. She had two courses open to, hey  
from danger—one to pass to the north of the 
Zephyr, and the second to pass to tbc south of t  
G ia n  S inc la ir. She did not do e ither.but for
some reason (and possibly, i  founfi3̂ in
speculate, i t  was the reason w b i c h s t o u n u i  
th e s e  collis ion cases too often to be the cause u i

another, and a danger ^  ^
namely, tha t ot Pa®®1” °under such circumstances 
and the ’ , probable tha t she would
as to make it extreme y j . ^  ^  the other. She
come in  with  the Clan S inc la ir. The
K  had im m ediately before, and when i t  became 

appareifif tha t ^  &  £

e f f o r t s ‘were ineffectual. I  conceive i t  to be clear, 
t rue view of the case, tha t the Clan Sin- 

K  did not cTuse the calam ity either wholly or 
in  part, and tha t therefore the decision of the 
Court of A d m ira lty  was correct.

Order appealed against reversed. Judqment o f 
the A dm ira lty  D iv is ion  restored. Cause 
remitted to the A dm ira lty  Division.

Solicitors for the appellants, Hollams, Son, and

‘ ^So lic itors fo r the respondents, Freslifields and 
W illiam s.
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Nov. 4, 6, 7, and Dec. 5, 1884.
(Before the L ord Chancellor (Selborne), Lords 

Blackburn, Bramwell, and F itzgerald.)
Sewell v . Burdick, (a)

B ill of lading—Indorsement by way of security— 
Transfer of property—Bills of Lading 'Act 
18 Sf 19 Viet. c. I l l ) —Liability fo r freight.

A shipper of goods, who has indorsed a bill of lading 
in  blank and delivered it to the indorsee simply by 
way of security fo r money advanced, does not 
thereby pass the property in  the goods to the 
indorsee, so as to transfer to him all liabilities in  
respect of them within the meaning of sect. 1 of 
the B ills of Lading Act (18 &  19 Viet. c. 111). 
Consequently the indorsee cannot be made liable 
in  an action by the shipowner fo r freight. 

Judgment of the Court of Appeal reversed. 
Lickbarrow v. Mason (1 8m. L. C. 753, 8th ed.) 

discussed and explained.
T his was an appeal from a judgment of the Court 
of Appeal (Brett, M.R. and Baggallay, L. J., Bowen, 
L.J. dissenting), reported in 5 Asp. Mar. Law 
Cas, 298, 51 L. T. Rep. N. S. 453, and 13 Q. B. 
Div. 159, reversing a judgment of Field, J. (re
ported in 5 Asp. Mar. Law Cas. 79,.48 L. T. Rep. 
N. S. 705, and 10 Q. B. Div. 363) upon further 
consideration.

The action was brought by the respondent, Mr.
J ames Burdick, on behalf of himself and others, 
the owners of the steamship Zoe, against the 
appellants, Messrs. Sewell and Nephew, bankers 
at Manchester, the indorsees for value of a bill of 
lading, to recover the sum of 1741. 8s. 9d., w ith 
interest, for freight, primage, and disbursements 
on sixty cases of spinning machinery shipped in 
the plaintiffs’ steamship Zoe in 1880 by one 
Neroessiantz, and caried from London to Poti, a 
port in the Black Sea. The action was tried 
before Field, J. and a special ju ry  in April 1882. 
In the course of the tria l the jury were, by con
sent of both parties, discharged, and the learned 
judge adjourned the case for further considera
tion. The case was argued on further considera
tion in Nov. 1882, and in Feb. 1883 the learned 
judge delivered judgment in favour of the defen
dants, the now appellants. I t  appeared that in 
the bill of lading Henry Head and Co., as 
agents, were named as the shippers, and the goods 
were made deliverable at Poti “ unto Mr. E>. S. 
Neroessiantz, Kutais, or to his or their assigns, 
freight, primage, and disbursements of the said 
goods to be paid at destination, as per margin, or 
in default of such payment the owners or agents 
to have an absolute lien on the goods, dis
charging them in their name aud holding them 
t il l  all costs, freight, primage, interest, and insur
ance should be paid in full, aud to have liberty to 
sell the goods by auction and retain the freight 
and primage and all charges.”  The Zoe reached 
Poti with the goods in the month of September, 
and, as no one appeared to clear the goods, they 
were on the 14th Oct. 1880 landed and ware
housed at the Russian Custom-house, with the 
usual 8top for freight. On the 26th Oct. Nerces- 
siantz, who had previously had business trans
actions with the defendants, applied to them for a 
temporary loan of 3001. to enable him to complete 
the payment in this country for the goods, and as 
security for the advance he deposited with the

(a) Reported by C. E. M alden, Esa., B&rriater-at-Law.
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defendants the bill of lading of the goods. By 
the Russian law goods landed and not cleared 
within twelve months are liable to be sold for 
duty and charges, and, as Neroessiantz did nob 
appear to claim the goods in question, they were 
sold by the Russian Custom officials, but the pro
ceeds were insufficient to do more than to satisfy 
their claim. The present action for the freight of 
the goods was then brought by the plaintiff 
against the defendants as the owners of the goods 
of which they held the bill of lading. Field, J. 
found as a fact that Neroessiantz, iu depositing 
the bill of lading, and the defendants in making 
the advance, did not intend anything more than a 
pledge, and did not intend that tho property in 
the goods should pass so as to make the defen
dants liable for the freight as the real owners of 
the goods, but that i t  was intended to leave the 
general property with Neroessiantz, contem
plating that he would deliver the goods to the 
parties for whom he had bought them, and that 
the possession of the bill of lading would enable 
the defendants to stop their advance out of the 
proceeds, by making them a necessary party to 
the delivery, or, at tho lowest, to put it in their 
bower to compel the borrower to redeem the 
pledge, and thus obtain the only document by 
which he could obtain delivery of the goods and 
perform his contract; but his judgment was 
reversed, as above mentioned.
1 t' t'^en^an*'s ^hen appealed to the House of

Nov. 4, <3 , 7.—The Solicitor-General (Sir F. 
Herschell, Q.O.) qmd Danckwerlz, for the appellants, 
contended that tbe transaction was only a con
tract of pledge, jvhieh leaves the property in the 
pledgor. The judgment of the court below was 
founded o il Lickbarrow v. Mason (2 T. R. 63 ; 
1 H. Bl. 357; 2 H. Bl. 211 ; 5 T. R. 683; 6 East, 
20, n.), which only relates to stoppage in  transitu, 
and not to this point:

Gibson v. Carrnthers, 8 M. & W. 321.
The real question is what was the contract between 
the parties. Lickbarrow v. Mason only decided 
that where there has been an indorsement for value 
tho right of stoppage in transitu is gone. Tho 
same point was raised in Newson v. Thornton 
(6 East, 17), and the judges did not take the 
extreme view of the effect of Lickbarrow v. Mason 
which the Court of Appeal took in this case. The 
property remains in the pledgor :

Turner v. Liverpool Docks, 6 Ex. 543;
Jenkynsv. Brown, 14 Q.B.496;
Meyerstein v. Barber 3 Mar. Law Cas. O. S. 449;

L. Rep. 2 C. P. 38 and 661; 15 L. T. Rep. N. S.
355; 16 L. T. Rep. N. S. 569; in H. of L., L. Rep.
4 H. of L. 317 ; 22 L. T. Rep. N. S. 808 ;

Franklin  v . Neate, 13 M. & W. 481.
Such a transaction as this is a pledge and not a1 
mortgage, and only passes a special property ;

Harris v. Birch, 9 M. & W. 592;
Donald v. Suckling. L. Rep. 1 Q. B. 585 ; 14 L. T.

Rep. N. S. 772;
Halliday v. Holgate, L. Rep. 3 Ex. 299; 18 L. T.

Rep. N. S. 656;
Re Westzinthus, 5 B. & Ad. 817 ;
Spalding v . Ruling, 6 Boav. 376 ;
Kemp v. Falk, 5 Asp. Mar. Law CaB. 1: 7 App. Cas.

573 ; 47 L. T. Rep. N.S. 454.
The Bills of Lading Act refers to the general 
property in the goods, such as would pass to a 
purchaser :

Smurthwaile v. Wilkinson, 11 C. B. N. S. 842 ;
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Short v. Simpson, I.. Rep. 1 C. P. 248 ; 13 L. T. Rep.
N. S. 674;

The Freedom, 1 Asp. Mar. Law Cas. 23; L. Rep.
3 P. C. 594 ; 24 L. T. Rep. N. S. 452.

They also referred to Blackburn on Sale, Benjamin 
on Sale, and Arnould on Insurance.

C. Hall, Q.C. and Edwyn Jones, for the respon
dent, argued that the whole property passed by 
the indorsement, the .court having adopted the 
special verdict i l l  Lickbarrow v. Mason, and the 
judgment of the Court of Appeal was right. The 
object of the Bills of Lading Act was to pass the 
property that the indorsee might be able to sue, 
and he must take the liabilities with the rights. 
Hero the intention of the parties was that the 
property should pass, otherwise the creditor 
could not dispose of ihe goods. They referred to

Coxe v. Harden, 4 East, 211;
Pease v. Gloahec, 2 Mar. Law Cas. 0. S. 394;

L. Rep. 1 P. C. 219 ; 15 L. T. Rep. N. S. 6 ;
The Figlia Maggiore, 3 Mar. Law Cas. O. S. 97;

L. Rep. 2 A. & E. 106 ; 18 L. T. Rep. N. S. 532;
The St. Cloud, Br. & Lush. 4 ; 30 L. J. Ex. 259;
Fox v. Nott, 6 I I .  & N. 630;
The Nepoter, 3 Mar. L. CaB. O. S. 355 ; L. Rep. 2

A. & E. 375 ; 22 L. T. Rep. N.S. 177; 
in addition to lie Westzinthus, Spalding v. Ruding, 
Short v. Simpson, The Freedom, and Halliday v. 
Holgate, cited by the appellants. Harris v. Birch 
ubi sup.) was only a decision on the Stamp Act.

Danckwertz, in reply, referred to
Lloyd v. Guibert, 2 Mar. Law Cas. O. S. 283; L. Rep.

1 Q. B. 115; 13 L. T. Rep. N. S. 602.
A t the conclusion of the arguments their Lord

ships took time to consider their judgment.
Dec. 5.—Their Lordships gave judgment as 

follows:
The L ord Chancellor (Selborne).—My Lords : 

This appeal raises the question whether, under 
the Bills of Lading Act of 1855 (18 & 19 Yict. c. 
I l l ) ,  every holder of a bill of lading, indorsed in 
blank, who has taken it by way of security for an 
advance of money (and has not afterwards parted 
with it), is liable, by reason of such indorsement 
only, to an action for freight by the shipowner, 
although he may not have obtained delivery of 
the goods, or derived any other benefit from his 
security. The difference between the learned 
judges in the court below mainly, if not alto
gether, turned upon the question whether, accord
ing to the authorities, from Lickbarrow v. Mason 
(1 8m. L. 0. 753, 8th ed.) downwards, the effect 
of an indorsement and deposit of a bill of lading, 
while the goods are in  transitu, by way of security 
for a loan, is to pass the whole legal title to the 
goods, or only to pledge them, passing at law a 
‘•special property,”  aud leaving the “  general pro
perty ”  in the shipper. That question was much 
debated iu Glyn, Mills, and Co. v. East and West 
India Docks Company (6 Q. B. Div. 475; 4 Asp. 
Mar. Law Cas. 345; 43 L. T. Rep. N. S. 584), where 
Brett, L.J. expressed the same opinion on which 
he acted in the present case, Bramwell, L.J. taking 
the opposite view. Lord Blackburn, in his opinion 
on that case when it reached this House (7 App. 
Cas. 591; 4 Asp. Mar. Law Cas. 580 ; 47 L. T. 
Rep. N. S. 309), adverted to the point, but 
thought it unnecessary to express any opinion 
upon it. In  the present case the true question is 
whether “  the property ”  in the goods passed to 
the indorsee upon or by reason of the indorse
ment ”  within the meaning of those words as

B urdick . [H . of L.

used in the Bills of Lading Act of 1855. I t  was 
considered by Brett, M.R. and Baggallay, LJ., 
that, if  the object of the indorsement and deposit 
was (as they thought) to pass the whole legal title 
to the goods to the appellants as indorsees, 
leaving an equitable interest only in the shipper, 
it was a necessary consequence that “ the property 
passed”  to them within the meaning of the sta
tute, aud that the respondent, the shipowner, was 
entitled to recover under the statute iu^ this 
action. They clearly used the words “  legal ” and 
“ equitable” in that technical sense which they 
have acquired in English law. I  am not myself 
satisfied that this consequence is necessary, but 
I  admit that there are difficulties in the way of 
the contrary view, as there are also difficulties 
(arising from the strong and unqualified lauguage 
used by judges ot* great authority, from the time 
when Lickbarrow v. Mason was decided down
wards) in the way of the opinion that an indorse
ment and deposit of a bill of lading, in a case like 
the present, operates by way of pledge, and not as 
an assignment of the whole legal title to the
goods. .

The facts here are simply an indorsement in 
blank, and deposit of the bills of lading, so in 
dorsed, by way of security for money advanced. 
There are no special circumstances, except that 
the indorsee never did obtain, and that it  was 
never possible for him (in fact) to obtain, delivery 
of the goods. I  should not feel greatly embar
rassed, i f  there were no other authority, by the 
mere terms in which the custom of merchants 
was found in Lickbarrow v. Mason (5 T. R. 68o), 
viz., that “  bills of lading are, after the shipment 
and before the voyage performed, negotiable and 
transferable by the shipper’s indorsement and 
delivery . . . and that, by such indorsement and 
delivery, the property in such goods is trans
ferred.” This, it may be said, is the language of 
the Bills of Lading Act. But I  do not understand 
it as necessarily meaning more than that “  the 
property”  which it  might be the intent of the 
transaction to transfer, whether special or 
general, passes by such an indorsement, accord
ing to the custom of merchants. The finding 
must be reasonably understood. I t  cannot, for 
instance, mean that the property w ill be trans
ferred when there is no consideration. But, 
although the custom as found seems to me to be 
consistent with the view taken by Eield, J. and 
Bowen L.J. in the present case, 1 have more diffi
culty in saying that the language of Bullor, J-, in 
the earlier stages of Lickbarrow v. Mason (2 T. R. 
63) is so. And in some iater cases other great 
judges have not only followed, but have even gone 
beyond that language. The Court of Queen s 
Bench, in lie  Westzinthus (5 B. & Ad. 817), held 
that a right of stoppage in  transitu might bo 
exercised against the interest remaining in the 
shipper, subject to the security created by the in
dorsement aud deposit of the bill of lading; but 
they did so on the ground, not that the »nipper 
retained any legal title or interest, but that he 
had an equity of redemption, of which the form 
in which the question then arose enabled the 
court to take notice. Aud, although it is true 
that in Harris v. Birch (9 M. & W. 592) the 
Court of Exchequer, then composed of Parke, 
Alderson, Gurney, and Rolfe, BB., decided a 
question of stamp duty upon the ground that au 
indorsement aud deposit of a bill of lading by
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way of security operated as a pledge, and Cole- 
Edge, J. in Jenkyns y. B ro w n  (14 Q. B. 496) con
sidered i t  to pass a special property only to the 
indorsee, leaving the general property in the 
shipper, and in M eyerstein v. B a rb e r (L. Rep. 2
0. P. 38, 661; 3 Mar. Law Cas. 0. S. 449; 
15 L. T. Rep. N. S. 355; 16 L. T. Rep. N. S. 
569) all the judges of the Common Pleas and 
in the Exehcquer Chamber concurred in that 
view, yet, on the other hand, when M eyer
stein v. B arbe r (L. Rep. 4 H. of L. 317; 22 
L. T. Rep. TsT. S. 808) came to the House of Lords, 
where the judgments of those courts were 
affirmed, Lord Hatherley, L.C. and Lord West- 
bury used strong language of an opposite kind. 
Lord Hatherley, L.C. said: “ I f  anything could be 
supposed to be settled in mercantile law, I  appre
hend i t  would be this, that, when goods are at sea, 
the parting with the bill of lading is parting with 
tho ownership of the goods ; ”  and afterwards : 
“  I  apprehend that i t  would shake the course of 
proceeding between merchants, as sanctioned by 
decided cases, i f  we were to hold that the assign
ment of the bill of lading (the goods being at the 
time at sea) does not pass the whole and complete 
ownership of the goods, so that any person 
taking a subsequent b ill of lading, be it  the second 
or be i t  the third, must be content to submit to 
the loss which would arise from that state of 
facts.”  These words are hardly, i f  at all, qualified 
by the context, “ so that,”  &o.; although, in a 
later sentence, as to which see the remarks of 
Lord Blackburn in G lyn , M ills ,  an d  Co., v. E a s t 
and  West In d ia  Dock C om pany (u b i s u p ), the 
proposition is less absolute: “ When the vessel is 
at sea, and the cargo has not yet arrived, the part
ing with the bill of lading is parting w ith  that 
which is tho symbol of property, and which, for 
the purpose of conveying a right and interest in 
the property, is the property itself.’ Lord West- 
bury’s language is similar, perhaps stronger. 
“  No doubt,”  he said,“  the transfer of i t  (the bill 
of lading) for value passes the absolute property 
in the goods.”  He quoted some words of Erie, 
C.J., to which I  shall afterwards refer, as having 
the same sense; he spoke of the first holder for 
value of the bill of lading as having “  the legal 
ownership of the goods,”  “  the legal righ t in the 
property,”  “  both the right of property and the 
right of possession, passing by a symbol, the 
bill of lading, which is at once both the symbol 
of the property and the evidence of the right 
of possession.”  To reconcile these expressions 
with those used in the same case by the judges 
of the Common Pleas and in the Exchequer 
Chamber is scarcely possible, and yet no dissent 
from the views of those learned judges was 
expressed in this House; on the contrary, their 
reasoning, and especially that of Willes, L , was 
referred to with apparent approval, particularly 
by Lord Hatherley, L.C. and Lord Chelmsford. 
In such a conflict, not of decisions, but of 
judicial phraseology, i f  not of doctrine, it 
becomes important to remember that it is often 
dangerous to infer, even from very strong words 
when used diverso in tu itu ,  conclusions on other 
subjects which, if they had been present to tho 
minds of the speakers, might perhaps have led 
to their being more guarded or qualified. None 
of tho cases to which I  have referred arose 
upon the statute with which your Lordships have 
now to deal; they related, some to the right of

stoppage in  tra n s itu , some to competing claims 
between holders for value of different parts of 
tho same set of bills of lading. I t  may well be 
that, as against all such claims, and against 
parties setting up interests adverse to the title  
of the indorsee for value, such words as “ the 
legal ownership,”  “ the legal right,”  “  the right of 
property in the goods,”  might be used, and the 
property which passed to the indorsee might be 
described as “ absolute,” in a sense substantially 
true, even though such property might, as 
between the indorsee receiving and the shipper 
depositing the bill of lading by way of security, 
be special only and not general; and though the 
most apt term for a scientific definition of the 
transaction, as between the borrower and the 
lender, may be, not assignment or transfer, but 
pledge.

In  such a state of authority i t  is important 
to see how the matter stands in  principle. In 
principle, the custom of merchants, as found 
in L ic k b a rro w  v. M ason, seems to be as much 
applicable and available to pass a special 
property at law by the indorsement, when that 
Js the intent of the transaction, as to pass the 
general property, when the transaction is, e.g., 
one of sale.  ̂ In  principle, also, there seems to 
be nothing in the nature of a contract to give 
security by the delivery of a bill of lading in
dorsed in blank, which requires more, in order 
to give it lu ll effect, than a pledge, accompanied 
by a power to obtain delivery of the goods when 
they arrive, and, if necessary, to realise them for 
the purpose of the security. Whether the 
indorsee, when he takes delivery to himself, may 
not be entitled to assume, and may not be held 
to assume towards the shipowner, the position of 
fu ll proprietor is a different question. But, so 
long at all events as the goods are in  tran s itu , 
there seems to be no reason why the shipper’s 
title  should be displaced, any further than tho 
nature and intent of the transaction require. 
Ibis is not inconsistent with what was said by 
Erie, O.J., in M eyerstein v. B arbe r (u b i sup.), that 
“  the indorsement and delivery of the bill of 
lading, while the ship is at sea, operate exactly 
the same as the delivery of the goods themselves 
to lhe assignee after tho ship’s arrival would do.”  
lh a t learned judge cannot have meant that 
possession of the symbol is, for every purpose, 
the same thing as actual possession of the goods; 
what he did mean was, that the indorsement and 
delivery of the b ill of lading, by way of pledge, 
whieh he considered to be the effect of the trans
action in that case, was equivalent, and not more 
than equivalent, to a delivery by way of pledge of 
the goods themselves. Lord Hardwicke, in Snee 
v , Prescot (1 Atk. 245), thought that there was a 
difference between an indorsement of a b ill of 
lading in blank and a personal indorsement, and 
for some purposes I  think there is much reason 
for that opinion. If, from a personal indorse
ment, the inference might properly be drawn that 
a title by assignment, as distinguished from 
pledge, was meant to pass to the indorsee, it 
would not, in my opinion, follow that the same 
inference ought to be drawn from an indorse
ment in blank. Part of the custom of merchants, 
found in L ickb a rro w  v. Mason, was, that “  in
dorsements of bills of lading in blank may be filled 
up by the person to whom they are delivered or 
transiuitted, with words ordering the delivery
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of the goods to be made to such person; 
and, according to the practice of merchants, 
the same, when filled up, have the same 
operation as if  i t  had been done by the 
shipper.”  Whether i t  is or is not usual in 
practice to fill up the blank with any name before 
taking delivery, i t  is certainly not to be implied 
from the custom, as thus found, that the opera
tion of the indorsement, while i t  remains m 
blank, is necessarily to all intents and purposes 
exactly the same as if i t  were filled up with the 
holder’s name. So long as it remains in blank it  
may pass from hand to hand by mere delivery, 
or it may be redelivered to the shipper without 
any new transfer or indorsement, which would 
not bo the case if there were a personal indorse
ment. I t  would be strange if  the Bills of Lading 
Act has made a person whose name has never 
been upon the bill of lading, and who, as between 
himself and the shipowner, has never acted upon 
it, liable to an action by the shipowner upon a 
contract to which he was not a party. I  am not, 
however, sure, that, for the decision of the pre
sent appeal, it  is really necessary to rely, either 
upon any difference between a personal indorse
ment and one in blank, or upon the distinction 
between such a form of security as in Eng
lish law might be held to pass the whole legal 
title, and a simple pledge. The statute with 
which your Lordships have now to deal is intro
duced by a preamble, the material part of which 
is, that “ by the custom of merchants, a bill of 
lading of goods being transferrable by indorse
ment, the property of the goods may thereby pass 
to the indorsee, but nevertheless all rights in 
respect of the contract contained in the bill of 
lading continue in the original shipper or owner, 
and ic is expedient that such rights should pass 
with the property.”  The 1st section enacts, that 
“  every consignee of goods named in a bill of 
lading, and every indorsee of a bill of lading to 
whom the property in the goods therein men
tioned shall pass upon or by reason of such con
signment or indorsement shall have transferred 
to and vested in him all rights of suit, and 
be subject to the same liabilities in respect of 
such goods as if the contract contained in the bill 
of lading had been made with himself.”  The 
2nd section provides that “ nothing herein con
tained shall prejudice or affect any right of 
stoppage in  tra n s itu , or any right to claim freight 
against the original shipper or owner, or any 
liability of the consignee or indorsee by reason or 
in consequence of his being such consignee or 
indorsee, or of his receipt of the goods by reason 
or in consequence of such consignment or indorse
ment.”  There is nothing else material in the 
Act. This statute contemplates the passing of 
“  the property in the goods,” by the indorsement 
of the bill of lading, as a thing which may, or 
may not happen, according to the nature and 
intent of the contract or dealing, for the purpose 
of which that indorsement is made ; and it  seems 
to provide for those cases only in which the pro
perty so passes as to make it  just and convenient 
that all rights of suit under the contract contained 
in the bill of lading should be “  transferred to ”  the 
indorsee, and should not any longer “ continue in 
the original shipper or owner.”  One test of the 
application of the Btatute may, perhaps, be 
whether, according to the true intent and opera
tion of the contract between the shipper and

the indorsee, the shipper still retains any such 
proprietary right in the goods as to make i t  just 
and reasonable that he should also retain rights 
of suit—the word is “  suit,”  not “  action 
against the shipowner under the contract con
tained in the bill of lading. I f  he does, the 
statute can hardly be intended to take from him 
those rights and transfer them to the indorsee.
I f  they are not transferred to the indorsee, neither 
is the indorsee subjected to the shipper s liab ili
ties. I t  is very difficult to conceive that when 
the goods are s till in  tra n s itu , when the substance 
of the contract is not sale and purchase, but 
borrowing and lending, and when the indorse
ment and deposit of the bill of lading is only by 
way of security for a loan, it  can be the intention of 
either party thereby, without more, to divest the 
shipper of all proprietary righ t to the goods, and 
to take from him and transfer to the indorsee all 
rights of suit under the contract w ith the ship
owner. That some proprietary right—his original 
right, subject only to the creditor’s security- 
remains in him is indisputable. I f  that proposi
tion needed illustration from authority, i t  would 
be found in the cases of l ie  W estaintlms {u b i sup.), 
S p a ld in g  v. R u d in g  (6 Beav. 376), and Kem p  v. 
F a lk  (7 App. Oas. 573; 5 Asp. Mar. Law Las. 
1; 47 L. T. Rep. N. S. 454). Can it be that he 
is' by the statute deprived of all remedies, legal 
and equitable, under the b ill of lading as long 
as i t  remains in the hands of the secured creditor P 
The creditor in the ordinary course of things w ill 
do nothing until the time for payment or delivery 
of the goods arrives.

Can it, then, be material whether the pro
prietary right thus remaining in the shipper while 
the goods are in  t ra n s itu  is legal or equitable P The 
statute relates to a subject of general mercantile 
law in which not Englishmen only, but foreigners 
also, may be, and often are, concerned. Foreign 
as well as British indorsements of bills of lading 
by way of security for advances which may be 
made abroad, perhaps in countries not governed 
by English laws, are liable to be affected by it  
whenever recourse must be had to British courts. 
I t  seems to me to be inconceivable that the con
struction of the words “ the property in the 
goods ”  in such a statute can have been intended 
to depend upon any such technical distinction as 
that made in English law, but by no means in the 
laws of all other countries in which the customs 
of merchants prevail, between legal and equitable 
titles. I t  is to be observed, further, that the 
statute contemplates beneficium  cum onere, and 
not onus sine beneficio. I t  may be reasonable if  
tbe indorsee has the benefit, as he would it: he 
were a purchaser out and out, or it under his title 
as indorsee of thcbillof lading he obtained delivery 
of the goods to himself, that be should take i t  with 
its corresponding burden quoad the shipowner. But 
it  would be the reverse of reasonable to impose on 
him such a burden when he has neither entered 
into any contract of which i t  might be the natural 
result nor, having taken a mere security, has 
obtained anv benefit from it. This observation is 
fortified by the fact that the statute does not 
appear to distinguish between indorsements sub
sequent and those anterior to its enactment. On 
the other hand, it seems impossible to suppose the 
Legislature to have passed this statute without 
some reference to the custom proved in L ic k -  
barrow  v. Mason, and to the law, whatever may be



380 M ARITIME LAW CASES.
H. op L.] Sewell v . Bukdick.

the true view of it, established on the same subject 
by later authorities in the English courts. And 
if, as I  think, it ought to be understood with some 
reference to that custom and to those authorities, 
I  cannot persuade myself that its operation is 
altogether restricted to cases of out-an-out sale, 
or that an indorsee of a bill of lading, by way of 
security, who converts his symbolical into real 
possession by obtaining delivery of the goods 
ought never to derive any benefit from it. The 
authorities decided upon the statute appear to me 
to be most easily reconciled with its apparent 
objects and with each other by a view which, if 
hardly consistent with expressions to be found in 
some other cases, nevertheless seems to me to 
have a real and substantial foundation in reason 
and good sense—viz., that the indorsee by way of 
security, though not having “  the property ”  
passed to him absolutely and for all purposes by 
the mere indorsement and delivery of the b ill of 
lading while the goods are at sea, has a title, by 
means of which he is enabled to take I he position 
of fu ll proprietor upon himself, with its corre
sponding burdens, if he thinks fit, and that he 
actually does so, as between himself and the ship
owner, if  and when he claims and takes delivery 
of the goods by virtue of that title. The authori
ties decided upon by the statute are F ox  v. N o ll,  
S m u rth w a ite  v. W ilk in s , The F ig l ia  M aggiore, and 
The Freedom. Another case, S hort v . Sim pson, 
was also cited during the argument at your Lord- 
ships’ bar. In  F ox  v . Not.t (6 H. & N. 63, a .d . 1861) 
the only question determined was that the ship
owner retained his remedy by action against the 
shipper after the indorsement of the bill of lading, 
a case provided for by the 2nd section ; but some 
of the learned judges expressed opinions bearing 
upon the general construction of the statute! 
Pollock, C.B. said : “  The indorsee of the bill of 
lading may be sued under this statute, because 
by taking the goods he also takes the liability to 
the freight.”  Martin, B. said: “ The statute 
means an actual vesting of the property, as by 
bargain and sale ; ”  and Wilde, B. said : “  I  agree 
with my brother Martin that the Act applies only 
to an absolute transfer of the goods, and was 
never intended to deprive a person who made 
advances on the security of the bill of lading of 
the benefit of the original contract of the shipper 
to pay the freight.”  In  S m u rth w a ite  v. W ilk in s  
(11 0. B. N. 842, a .d . 1862) the indorsee for 
value of a bill of lading, who had indorsed it over 
to a third party, was held not to be liable to the 
shipowner. Erie, C. J. said : “  The contention on 
the part of the plaintiff is that, the pro
perty in the goods passing to the defendants 
by the assignment of the bill of lading under 
the Act, they are liable for the freight, 
although they never received the goods.
The contention is, that the consignee or 
assignee shall always remain liable, like the con
signor, although he has parted with all interest 
and property in the goods by assigning the bill of 
lading to a third party before tho arrival of the 
goods. The consequences which this would lead 
to are so monstrous, so manifestly unjust, that I  
should pause before I  consented to adopt this con
struction of the Act of Parliament. The person 
who received the goods was always considered 
liable for the fre ight; but that was not by virtue 
of an original liability as a contracting party, but 
on a contract implied from his acceptance of the
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goods. Looking at the whole statute, i t  seems to 
me that the obvious meaning is that the assignee 
who receives the cargo shall have all the rights 
and liabilities of a contracting party; but that, if  
he passes od the bill of lading by indorsement to 
another, he passes on all the rights and liabilities 
which the b ill of lading carries with it.”  Vaughan 
Williams, J. agreed. “  Looking,”  he said, “  at tho 
preamble and at the general scope and intentiou 
of the statute, I  can entertain no doubt that tho 
view presented by my Lord is the true one ; ”  and 
he explained the effect of “  the general scope ”  of 
the Act to be “  that, where the right of property 
leaves the party, the rights and liabilities under 
the contract leave him also.”  A case like the 
present, of a security on an indorsed bill of lading, 
not acted upon, and which, in fact, never could be 
acted upon by taking delivery of the goods, but 
at the same time not transferred to any other 
person, differs in  specie from that of a man who 
has transferred the bill of lading by indorsing it  
over to another. But I  cannot see that i t  would 
be more reasonable to make the holder of 
such a security, which he has never realised, 
and never can realise, liable under the statute, 
than if he had parted with the bill of lading 
to somebody else. The cases of The F ig l ia  
M aggiore  (18 L. T. Rep. N. S. 532; 3 Mar. Law 
Oas. O. S. 97; L. Rep. 2 A. &  E. 106) and The 
Freedom  (22 L. T. Rep. 1ST. S. 175) were 
determined in the Court of Admiralty under 
another statute, which, as Dr. Lushington, and 
his successor, in my opinion, rightly held, gave 
that court jurisdiction when, and only when, 
there was, independently of that statute, a right 
of action or suit; and, iri those particular cases, 
it appears to have been held that there was no 
such right of action or suit unless it was given 
by the Bills of Lading Act. In  both of them 
the plaintiffs, indorsees by way of security of 
bills of lading, had claimed and obtained delivery 
of the goods, and then had brought actions 
against the shipowners for damages which they 
hud sustained through breaches of the contracts 
contained in the bills of lading; and they were 
held entitled to recover. This was right, i f  an 
indorsee, under such circumstances, may rightly 
bo held entitled to the benefit of the statute, 
as having elected to complete his potential and 
inchoate title  by taking possession of the goods, 
and as placing himself towards the shipowner in 
the position of proprietor. May it  not be said 
that “ tho property in the goods”  then, if  not 
before, “  passes ”  to him “  by reason of the 
indorsement?”  The principle of the liability 
which, under some circumstances, was held, 
even before the statute, to attach to the indorsee 
taking delivery, was regarded by Erie, C.J., in 
S m urthw a ite  v. W ilson , as elucidating the policy 
and objects of the statute itself; and both he and 
I'ollock, C.B., in F ox  v. N o tt, spoke of “ taking 
the goods,”  and “  receiving the cargo,”  as the 
test of its application. The authorities on that 
subject [Jeesonv. S o lly , 4 Taunt. 52; S tin d t v. 
Roberts, 17 L. J. 166, Q.B.; Wegener v. S m ith , 
15 C. B. 285; C happell v. C om fort, 10 C. B. N. S. 
802) seem, from this point of view, to deserve 
consideration. The decision of the Court of 
Admiralty in the case of The Freedom  was 
affirmed by Her Majesty in Council, upon the 
advice of the Judicial Committee (24 L. T. 
Rep. N. S. 452: ! Asp. Mar. Law Cas. 28;
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L. Rep. 3 P. 0. 594); and, although it  was 
on a point as to which the Admiralty had 
only a statutory jurisdiction, concurrent with 
the courts of common law, and though in all 
Admiralty cases the appeal now lies to this 
House, still this, as the decision of a court of 
final appeal, ought not, in any later case, to be 
lightly departed from. The ease of S hort v. 
Sim pson (13 L. T. R,9p. N. S. 674 ; L. Rep.
1 C. P. 248) did not really require'anything to 
be decided aB to the effect of the'statute, and 
nothing was, in fact, so decided. I t  was there 
held that, quocunque modo, whether under the 
statute or independently of the statute, the 
shipper, to whom a bill of lading which he had 
indorsed and delivered to his creditor by way of 
security was re-indorsed and re-delivered upon 
payment of the loan, was remitted to his original 
rights.

U pon the whole, I  cannot dissemble that this 
case appears to me to be attended with some 
considerable difficulties. But those difficulties 
are mainly technical, arising out of a comparison 
of the language of the statute w ith various and 
not always consistent forms of expression, found 
in authorities not decided with a view to any 
such consequences as those which the statute 
would produce. They deal with questions between 
unpaid vendors of goods comprised in bills of 
lading and bond fid e  indorsees of the same bills 
of lading for value, or between competing and 
adverse claimants to priority as bond fid e  holders 
for value of the bills of lading themselves. The 
statute, on the other hand, deals with questions 
between shippers and indorsees of bills of lading 
claiming under them, and between indorsees and 
shipowners. The preponderance of principle and 
reason appears to me to be against the propo
sition that, as between those parties, it can have 
been intended by, or can be the effect of, the 
statute to make the creditor of the shipper liable, 
in effect, as his surety to the shipowner, with 
whom he was never brought in contact, by reason 
only of the deposit with him, by way of security, 
of a bill of lading indorsed in blank ; his right, 
under that deposit, being, whether at law or in 
equity, special and not general, and the shipper 
retaining, whether at law or in equity, the real 
and substantial property in the goods, subject to 
the security. I t  had not, until the present case, 
been directly or indirectly determined, by any 
authority, that such is the effect of the statute. 
My conclusion is, that the appellants ought to 
be exonerated, by your Lordships’ judgment, 
from the respondents’ action, and that the order 
of the Court of Appeal ought to be reversed, 
with costs.

Lord B l a c k b u r n .—My Lords : The judgment of 
Field, J. was reversed by the order now under 
appeal. The case was tried before him without a 
jury, and I  think it  is necessary to see what he 
had to determine. There was no question between 
vendor and vendee nor of stoppage in  tra n s itu  
raised, for there was neither a vendor nor a stop
page. The law and decisions as to stoppage in  
tra n s itu  might be relevant in construing the 
statute 18 & 19 Viet. c. 3, but' did not otherwise 
affect the rights of the parties. I t  was not sug
gested that the defendants were, at the time the 
goods were shipped, in any way interested in the 
goods, nor that they were, either as undisclosed 
principals or otherwise, parties to the contract in

the b ill of lading until i t  was delivered to them 
after the ship had sailed and the goods were in 
the hands of the shipowners to be carried under 
the b ill of lading, and were not yet delivered, with 
an indorsement in blank by Nercessiantz the con
signee named in the b ill of lading. I  do not think 
that, either at the trial or on the argument, it was 
at all disputed that at common law the remedy of 
the shipowner under a b ill of lading was by en
forcing his lien upon the goods, or by bringing an 
action on the contract against anyone who, at the 
time when the goods were shipped, was a party 
to the bill of lading, either as being on the face of 
it  a contracting party or as being an undisclosed 
principal of such a party. In  either of these cases 
he might be sued as having been from the begin
ning a party to the contract. Some attempts had 
been made to say that the contract in a bill of 
lading might, under some circumstances at least, 
be transferred to an assignee in a manner 
analogous to that in which the contract in a b ill 
of exchange was transferred by the indorsement 
of the bill of exchange; but I  think, since the 
decision in Thompson v. D om iny  (14 M. & W. 403) 
in 1845, i t  has been undisputed law that under no 
circumstances could anyone, not a party to the 
contract from the beginning, sue on it in his own 
name. Any action on the contract at common 
law must be brought in the name of an original 
contractor, and no action could be brought on the 
contract against one who was not liable to be 
sued as an original contractor. But ten years 
later the Bills of Lading Act (18 & 19 Viet. c. I l l )  
was passed. The preamble states this as one of 
the objects which the Legislature had in view: 
“  Whereas, by the custom of merchants, a bill of 
lading being transferable by indorsement, the 
property in the goods may thereby pass to the 
indorsee ”  (which I  think for a long time before
18 & 19 Viet.—a .d . 1855—was undisputed), “  but 
nevertheless all rights in respect of the contract 
contained in the bill of lading continue in the 
original shipper or owner ”  (this, it is to my mind 
clear, refers to Thom pson v. D o m in y ), “  and it  is 
expedient that such rights should puss with the 
property.”  Tho modo in which tho Legislature 
carry out the object thus expressed in the 
preamble is by sect. 1: “  Every consignee of 
goods named in a bill of lading, and every indorsee 
of a bill of lading, to whom the property in the 
goods therein mentioned shall pass upon or by 
reason of such consignment or indorsement, shall 
have transferred to and vested in him all rights 
of suit, and be subject to the same liabilities in 
respect of such goods as if the contract contained 
in the bill of lading had been made with himself.”

The case made on the statement of claim was 
that “  the property ”  had passed upon or by reason 
of the indorsement to the defendants, not that they 
were before that a party to the contract in the 
bill of lading, but that by virtue of the Act 18 &
19 Vic. c. I l l ,  when the property passed they 
became subject to the same liabilities as if the 
contract contained in the bill of lading had been 
made with themselves. I t  is not disputed that 
the delivery of the bill of lading to the defendants 
with the indorsement of the consignee on i t  in 
blank was an indorsement, nor that whatever 
interest then passed to them still remained in 
them. What was in issue was, whether upon or 
by reason of that indorsement “  the property ”  
passed. The first and most important question
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to be decided in this case is, what is the true con
struction of 18 & 19 Viet. c. I l l  P Does the “ pro
perty ’ in the goods there mean any legal property 
in the goods, so as to be satisfied by proof that a 
legal property passed accompanied by a right of 
possession, so as to entitle the transferee to main
tain trover, though it  was intended by the 
parties, and was as between them, to he by way of 
security only, the transferor retaining a right of 
redemption either by way of a common law reten
tion of the general property, though the pledgee 
had a right to the possession and a property as 
pledgee, a right exceeding a lien, or the whole 
property at law having passed by way of mort
gage, the transferor retaining an equity of 
redemption, which in 1855 was an equitable right, 
enforceable only in a court of equity ? I  think 
that all the judges below were of opinion that, if 
the right reserved was the general right to the 
property at law, what was transferred being only 
a pledge (conveying, no doubt, a right of property 
and an immediate right to the possession, so that 
the transferee would be entitled to bring an 
action at law against anyone who wrongfully 
interfered with his right), though a property, and 
a property against the indorser, passed “  upon and 
by reason of the indorsement,”  yet the property 
did not pass. And I  agree with them. I  do not 
at all proceed on the ground that this being an 
indorsement in blank, followed by a delivery of 
the b ill of lading so indorsed, had any different 
effect from what would have been the effect if it 
had been an indorsement to tho appellants by 
name. The case of The Freedom (wbi sup.) was 
cited, and I  think there are expressions used in 
the judgment delivered in that case by Sir Joseph 
Napier which indicate that the Judicial Committee 
were not of that opinion. I t  is said : “  The plain
tiffs were consignees for sale, but as part of the 
transaction a b ill of exchange was drawn by the 
consignors for nearly the fu ll value of the goods; 
the bills of lading were indorsed by them and 
forwarded to the plaintiffs, by whom the 
draft of the consignors was accepted and paid 
in due course.”  I f  that was the trans
action (and whether it  was so or not, the Judicial 
Committee proceeded on the assumption that 
such was the transaction), the plaintiffs in The 
Freedom  were in exactly the position of Church 
in  the case of Newsom  v. T ho rn ton  (6 Bast, 17), the 
case to which I  shall have to refer afterwards. 
Church had the b ill of lading indorsed to him as 
a factor or consignee for sale, and had therefore 
a right to hold the goods as against the indorser 
as a security for all his advances ; and he had 
authority at common law to sell the goods, and 
before the arrival of the ship to transfer the bill 
of lading in furtherance of a sale, but he had no 
authority to pledge either the goods or the b ill 
of lading. I t  is true that, by the Factors Acts, 
the plaintiffs in The Freedom  would have had a 
power, which Church had not, to pledge the bill 
of lading, but, as they did not exercise that power, 
it  could make no difference. The judgment then 
proceeds : “  The legal title  to the property in the 
goods specified in the bills of lading was thus 
transferred to and vested in the plaintiffs. The 
right of suing upon the contract in the bills of 
lading was transferred to them by force of the 
statute 18 & 19 Viet. c. 111.”  The judgment then 
proceeds to show, I  think correctly, that the 
dictum of Martin, B, (reported in F ox  v. N o tt, u b i I
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sup.) was not necessary for the decision in that 
case, and goes on : “  Their Lordships are satisfied 
that i t  was intended by this Act that the right of 
suing upon the contract under the b ill of lading 
should follow the property in the goods therein 
specified; that is to say, the legal title  to the 
goods as against the indorser.”  I t  certainly 
seems to me that their Lordships thought that 
“  the property ”  passed within the meaning of the 
18 & 19 Viet. c. I l l ,  if  any legal right to hold as 
against the indorser passed. The statute which 
their Lordships had to construe was 24 Viet. c. 
10, s. 6, which is in these terms : “  The High 
Court of Admiralty shall have jurisdiction over 
any claim by the owner” (i.e., of the goods) “  or 
consignee or assignee of any bill of lading of any 
goods carried into any port in England or Wales 
in any ship for damage done to the goods, or any 
part thereof, by the negligence or misconduct of, 
or lor any breach of duty or breach of contract 
on the part of, the owner, master, or crew of the 
ship, unless it is shown to the satisfaction of the 
court that at the time of the institution of the cause 
any owner or part owner of the ship is domiciled 
in England or Wales.”  I t  is not necessary to put 
a construction on the 24 Viet. c. 10, s. 6. I  think 
that there are very good reasons for contending 
that a person who has possession of an indorsed 
bill of lading without any right at all to hold it  
against the indorser without being owner of any 
interest in the goods, is not an “ assignee”  within 
the meaning of this enactment, and consequently 
that what I  understand to be the actual decision 
of Dr. Lushington in The 8 t. G loud (Brow. & Lush. 
4), that such a person could not sue under the 
Admiralty Act, may have been right enough. 
I t  is not necessary to decide that. But I  agree 
with what was said in The N epoter (L. Rep. 2 
A. &  E. 375; 3 Mar. Law Oas. 0. 8. 355; 
22 L. T. Rep. N. S. 177), that it is contrary 
to all rules of construction to interpolate any 
reference to the Bills oE Lading Act into the 
Admiralty Act. I  think, therefore, that the 
actual point decided in The Freedom  might be 
quite right, for the plaintiff in that action 
had a property, and a very substantial property, 
in the goods as against the indorsers, and 
everyone else perhaps, and was in every sense 
an assignee of the bill of lading. The opinion 
expressed on the construction of 18 & 19 Viet, 
c. I l l ,  that in that Act the property meant a 
legal title as against the indorser, was perhaps 
unnecessary, and I  think not sound. The 
words used in the statute are not such as 
p r im a  fac ie  to express such an intention. No 
one, in ordinary language, would say that, 
when goods are pawned, or money is raised by 
mortgage on an estate, the property, either in the 
goods or land, passes to the pledgee or mortgagee, 
and I  cannot th ink that the object of the enact
ment was to enact that no security for a loan 
Bhould be taken on the transfer of bills of lading 
unless the lender incurred all the liabilities of his 
borrower on the contract. That would greatly, 
and I  think unnecessarily, hamper the business of 
advancing money on such securities which the 
Legislature has, by the Factors Acts, shown i t  
thinks ought rather to be encouraged. I t  is not 
uncommon to reduce into writing the agreement 
between the banker and his customers as to the 
terms on which the bills of lading deposited by 
them as securities are to be held. Such was the
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case in G lyn  v. E a s t and West In d ia  Dock Com
p any  (ub i sup.), as to which I  shall have more to 
say hereafter. When there is such a writing, it 
is, in the absence of fraud, conclusive between 
the parties as to what they intended. And I  do 
not in the least question that such a writing may 
be so expressed as to show that between the 
parties the transfer was a mortgage, though of 
goods, in the manner w ith which everyone is 
familiar with regard to lands. The equity of re
demption in such a case was an equitable estate 
only, and in 1855 enforceable in equity, not at 
law. Where there is neither a symbolical de
livery by a transfer of a bill of lading, nor an 
actual delivery of the goods themselves, there 
may be (though there seldom is) a substantial 
difference in the rights of the lender according as 
the transaction is of the one kind or the other. 
In  Howes v. B a ll (7 B. & 0. 481) Ball sold and 
delivered a coach to J ohn Howes (since deceased) 
under an agreement in writing, in which there 
was this clause: “ And further I, John Howes, do 
agree that Thomas Ball do have and hold a claim 
upon the coach until the debt be duly paid.’ ’ 
John Howes died without having paid the debt. 
Ball, after his death, seized the coach, for which 
seizure the action was brought by the executor. 
Had that agreement amounted to a mortgage by 
John Howes to Ball, I  take it  there could have 
been no doubt that the mortgagee would have 
had as much right against the executor of John 
Howes as he would have had against John Howes 
himself. But i t  was held that i t  did not amount 
to a mortgage, but only to an agreement that 
Ball should have a right of hypothec, and, there 
having been no delivery by Howes to Ball, the 
decision was that, though so long as John Howes 
lived and held the property in the coach Ball 
might have justified a seizure as against him, he 
could not justify a seizure as against his repre
sentatives. In  F lo ry  v. D enny  (7 Ex. 581), where 
the agreement was “ as an additional security for 
a loan to assign all the debtor’s right and interest 
in a chattel,”  it  was held to be a mortgage, and 
to operate so as to transfer the property, without 
any delivery, as a bargain and sale out and out 
of the goods would, though an agreement to 
create a pledge would, according to Howes v. 
B a ll, have conveyed no property of any kind in 
the goods without a delivery.

But where the goods are at sea, and there 
is a transfer of the b ill of lading, there is 
a delivery of possession, symbolical, i t  is true, 
but all that can be given. The question 
whether there was a mortgage or only a 
common law pledge, or hypothec, i t  being 
accompanied by delivery, might affect the ques
tion what was the court in which those rights 
were to be enforced, but does not affect the sub
stance of the rights. The borrower, if  ready and 
willing to pay the money, might in the one case 
be able to bring an action at law against the 
lender who refused to allow him to redeem, and 
in the other have to sue in equity, but as it  would 
equally be a pledge his rights would be the same 
in substance. I  am therefore strongly inclined 
to hold that, even i f  this was a mortgage, there 
would not have been a transfer of “ the”  property 
within the meaning of the 18 & 19 Viet. c. 111. 
This is contrary to tho opinions not only of 
Brett, M.B. and Baggallay, L.J., but of Field, J. 
also. Bowen, L.J., who agreed w ith Field, J. in

thinking that this was not a mortgage but only a 
pledge, did not express any opinion as to what 
would have been the law if  i t  had been a mort 
gage. I  believe all the noble and learned Lords 
who heard the argument are agreed with him in 
thinking that in this case i t  was only a pledge. I  
do not, therefore, intend to express a final decision 
that an assignee of a b ill of lading by way of 
mortgage is not as such liable to be sued under 
the 18 & 19 Viet. c. I l l ; but only to guard against 
its being supposed that, even i f  Brett, M  E. and 
Baggallay, L.J. were right in holding this a mort
gage, I, as at present advised, should agree in 
their conclusion that the defendant could be sued. 
I  now proceed to consider the question on which 
the Court of Appeal were divided in opinion, but 
the majority made the ordernow appealed against. 
The question is stated by Brett, M.B>. to be:
“  Does the indorsement of a bill of lading as a 
security for an advance by a necessary implication 
which cannot be disproved pass the legal property 
in the goods named in the bill of lading to the 
indorsee with an equity in the indorser, the bor
rower, to redeem the bill of lading by payment 
or to receive the balance, i f  any, on a sale P 
Field, J. had hold, and Bowen, L.J. agreed with 
him, that i t  might so operate, if  so intended by 
the parties at the time, but did not so operate if 
it  was intended to be no more than a pledge as dis
tinguished from a mortgage. I  do not understand 
that any one of the judges below disputed that 
if  i t  was a question of intention depending on the 
evidence, the finding of Field, J. was r ig h t; but 
the majority in the Court of Appeal proceeded on 
the principles laid down by Brett, L.J. in G lyn  
v. E a s t (md West In d ia  Dock Com pany {u b i sup.). 
In  that case the terms on which the bill of lading 
was delivered to Glyn and Co. were reduced to 
writing, and the question, therefore, whether it 
was intended to deliver it  by way of pledge only, 
or by way of a mortgage, depended on the con
struction of that writing. Whether Brett, L.J. 
thought that on the construction of the written 
instrument it  was intended to be a mortgage, I  
do not know; I  do not think he proceeded on 
that ground. He said i t  was a mortgage, and 
that the effect of th6 statute 18 & 19 Viet. c. I l l  
was to transfer the right to sue and the liability 
to be sued to Glyn and Co. Bramwell, L.J. was 
of an opposite opinion on both points. He thought 
that Glyn and Co. had a special property and a 
right of possession, and no more. In  the House 
of Lords I  said : “  I  do not th ink it  necessary to 
express any opinion on a question much discussed 
by Brett, L.J. I  meau whether the property 
which the hankers were to have was the whole 
legal property in the goods, Cottam and Co.’s 
interest being equitable only; or whether the 
bankers were only to have a special property as 
pawnees, Cottam and Co. having the legal general 
property. Either way the bankers had a legal 
property, and at law the right to the possession, 
subject to the shipowner’s lien, and were entitled 
to maintain an action against anyone who, without 
justification or legal excuse, deprived them of 
that right.” A ll the noble and learned Lords 
agreed in this. I  think, therefore, the decision of 
this House is a strong authority in support of 
the position which I  have before advanced, that 
the rights of a mortgagee having taken a b ill of 
lading, and the rights of a pawnee having taken 
a bill of lading, are in substance the same. I  did
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not th ink i t  necessary to point out that the 
question which the House in G lyn  v. The E a s t and  
West In d ia  Dock Com pany had to decide, and did 
decide, would have been just the same if  the 
18 & 19 Viet. c. I l l  had never been passed, or 
had been repealed, and consequently that it  
was unnecessary to express any opinion on 
the construction of that A c t; but i t  obviously 
was so.

Before proceeding further, I  wish to point 
out what, in my opinion, is a great misappre
hension as to the effect of the decision of 
this House in L ic k b a rro w  v. M ason (v.bi sup.), 
and as to the weight to be given to the opinion 
of Buller, J. delivered in this House, and reported 
in a note to 6 East, 20. I  have already said that 
in this case there is no sale, no vendor, and no 
vendee, and no stoppage in  t ra n s itu ; so that this 
misapprehension, as I  th ink it  is, is not so 
material as it  might be in  some other cases. A 
demurrer on evidence, as is pointed out by Eyre, 
C .J.in delivering the unanimous opinion of the 
judges in Qibson v. H u n te r  (2 H. Bl. 205), not 
Gibson v. M in e t, as is by mistake said in the note 
in 6 East, though not familiar in practice, was a 
proceeding known to the law. He explains it, 
and states his very confident expectations (which 
have been justified by the result) that no 
demurrer on evidence would again be brought 
before the House. I t  may be well to point out 
the dates. The demurrer on evidence in L ic h -  
barrew  v. Mason was in 1787. The only case of a 
demurrer on evidence in what were then recent 
times was Cocksedge v. Fanshawe (1 Doug. 118), on 
which judgment had been given in this House in 
1783. Neither in the King’s Bench nor in the 
Exchequer Chamber was aDy question raised in 
L ickb a rro w  v. Mason as to the mode in which the 
questions discussed were raised. In 1790 the 
writ of error from the decision of the Exchequer 
Chamber was brought before the House of Lords. 
The law peers at that time were Lord Thurlow, 
Lord Loughborough, and Lord Kenyon. When 
it  was argued does not appear, but i t  was argued, 
and the same question as bad been asked of the 
judges in Cocksedge v. Fanshawe was asked of 
the judges. Six judges (including all the sur
vivors of those who had joined in Lord Lough
borough’s judgment in the Exchequer Chamber) 
answered in favour of the respondent. The three 
judges who had given judgment in the King's 
Bench answered in favour of the appellant. This 
House delayed giving its opinion t il l 1793. In  
tbe meantime, in 1791, there was a demurrer to 
evidence in Gibson v. H u n te r  (2 H. Bl. 205), which 
was brought before this House. The case in this 
House is reported in 2 H. Bl. 187. On tbe 7th 
Feb. 1793 this House gave judgment, awarding 
a venire de novo. One week afterwards, on the 
14th Eeb. 1793, this House delivered judgment in 
the loDg-pending case of L ickb a rro w  v. Mason, 
awarding in that case also a venire de novo. Lord 
Loughborough was himself at that time Lord 
Chancellor. I  should have thought, if anything 
was clear, i t  was that this House did not decide any
thing, except that on that demurrer to the evidence 
no judgment could be given. Certainly the las t1 
conclusion that 1 should draw is that stated by 
lie ld , J., that the House in which Lord Lough- 
rorough was chancellor decided, “ presumably”  
cn the opinion delivered by Buller, J., against the 
judgment of Lord Loughborough, which six

[H . or L.

judges to three had thought right. Neither can 
I  at all agree in the opinion expressed by Field, 
J., that the opinion of Buller, J. has always been 
taken as the law, and been adopted and followed 
as the law up to the present day. I t  never was 
published till 1805, in a note to Newson v T horn ton  
(6 East, 17). I  have for many years been of 
opinion, and still remain of opinion, that much 
of what Buller, J. expresses in that opinion as to 
stoppage in  tra n s itu  was peculiar to himself, and 
was never adopted by any other judge, and is not 
law at the present day. But it  is not necessary 
to pursue this subject further, as I  agree with 
Bowen, L.J. that neither the statement of the 
custom of merchants in the special verdict in 
L ickb a rro w  v. Mason, nor the opinion of Buller, 
J., justifies the inference that the indorsement of 
a bill of ladipg for a valuable consideration must 
pass the entire legal property, whatever was the 
intention of the parties. In L ickb a rro w  v. Mason  
Turing was an unpaid vendor to Freeman. He 
had indorsed the bill of lading to Freeman, and 
had not, therefore, any right, except that of 
stopping the goods whilst in  tra n s itu , i f  Freeman 
became insolvent without having paid for the 
goods, and that right he had, though tbe indorsed 
bill of lading had been sent on to the vendee, so 
long as that bill of lading remained in the vendee’s 
hands. But before any such stoppage Freeman, 
for valuable consideration, indorsed the bill of 
lading to Lickbarrow, who, whether as mortgagee 
or pledgee, had a legal property accompanied by 
a right of possession. The point which I  under
stand to have been decided in L ickb a rro w  v. Mason  
was that, on the transfer of the bill of lading to 
Lickbarrow, the goods ceased to be in  trans itu , the 
shipowner from that time no longer holding them 
as a middleman to carry the goods from the unpaid 
vendor, Turing, to Freeman, his vendee, but hold
ing them as agent for Lickbarrow. I t  was held 
first in l ie  Westzinthus (ub i sup.) and then in 
S pa ld ing  v. B u d in g  (ub i sup.) that where the 
tran s ilu s  was thus put an end to by what was 
in reality only a pledge, the stoppage might be 
made available in equity so far as the rights of 
the pledgee did not extend. I  thought, and still 
think, that the reason why the stoppage could not 
be made available at law was because the ship
owner no longer held the goods as a middleman, 
as the transferee of the bill of lading for valuable 
consideration and bond fide , so as to give him a 
security, whether by way of mortgage or by 
way of pledge, had a legal property in the goods 
which he could enforce as against the ship
owner.

Such being my view of the law, whether it 
was right or wrong, I  expressed myself accord
ingly in Kem p v. F a lk  (7 App. Gas. 573 ; 47 L. T. 
Hep. N. S. 454), so as to show that I  thought so ; 
but there was nothing in that case to call fora 
decision on the point now before this House. In 
Newsom  v. T horn ton  (u b i sup.) LordEllenborough 
says : “  I  should be very sorry if anything fell 
from the court which weakened the authority of 
L ic k b a rro w  v. M ason as to the right of a veudee 
to pass the property of goods in  tra n s itu  by 
indorsement of a bill of lading to bona fide  
holders lor a valuable consideration and without 
notice. For as to W righ t v. Cam pbell (4 Burr 
2047), though that was the case of an indorse
ment of a factor, it was an outright assignment 
of the property for value. Scott, the indorsee,
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Was to sell the goods and indemnify himself out 
of the produce the amount of the debt for which 
he had made himself answerable. The factor at 
least purported to make a sale of the goods trans
ferred by the b ill of lading, and not a pledge 
alone. This was a direct pledge of the b ill of 
lading, and not intended by the parties as a sale. 
A  b ill of lading, indeed, shall pass the property 
upon a bond fid e  indorsement and delivery where 
i t  is intended so to operate, in the same manner 
as a direct delivery of the goods themselves 
would do i f  so intended, but it cannot operate 
further.”  Lawrence, J. says, speaking of L ic k -  
harrow  v. Mason, “  A ll that that case seems to 
have decided is, that where the property in goods 
has passed to a vendee, subject only to be divested 
by the vendor’s right to stop them when in  
tra n s itu , such right must be exercised, i f  at all, 
before the vendee has parted with the property 
to another for a valuable consideration and bond 
fide , and by indorsement of a h ill of lading given 
him a right to recover them.”  And Le Blanc, J. 
says that what they then determine “  w ill not 
break in at all on the doctrine of L ickb a rro w  v. 
M ason  that the indorsement of a bill of lading 
upon the sale of goods will pass the property to a 
Io n a  fide indorsee, the property being intended 
to pass by such indorsement.”  In  G lyn  v. E ast 
and, West In d ia  Docks (u b i sup.) Brett, L.J., 
says (speaking of an opinion of Willes, J.) “  To 
say that an indorsement of a bill of lading for 
an advance is only a pledge, seems to me to be 
inconsistent with what has always been cen- 
siderea to be the result of L ic k la r ro w  v. Mason, 
namely, that such an indorsement passes the 
legal property,” by which I  understand him to 
mean the whole legal property. But neither in 
that case nor in the case now at bar does he refer 
to any authority to that effect. Expressions used 
by judges have been cited which, I  think, only 
show that they did not carefully consider their 
language, where no question of the kind before us 
was under discussion. And, as far as I  know, 
there is no decision subsequent to L ickb a rro w  v. 
M ason which proceeds on such a ground, whilst 
Newsom  v. T ho rn ton  proceeds expressly on the 
ground that the indorsement of a bill of lading, 
when intended to be a pledge only, is not valid if  
made by one who has no authority to make a 
pledge. I  do not know that I  am justified in 
saying that it  is a decision that, i f  it  was made by 
one who had authority to make a pledge, i t  would 
be good as such, though I  think that appears to 
have been Lord Ellenborough’s opinion, and I  do 
not. think any authority was cited on the argu
ment at the bar to Bhow that such is not the law. 
No case was cited at the [bar, nor am I  aware of 
any in which i t  has been held that a transfer of 
the bill of lading for value necessarily, whatever 
might be the intention, passed the whole legal 
property. Brett, M.R., says : “  I f  the general 
understanding of merchants had not been in 
accordance with the verdict of the jury in L ic k 
barrow  v. M ason  accepted in its largest Bense, 
there would, one would think, have been cases in 
the books raising the question.”  W ith sub
mission to him I  think no weight can be given to 
this absence of authority until i t  is shown that 
there have been cases in which it became material 
to consider whether an indorsement intended to be 
and operating as a pledge at law had a less effect 
than an indorsement operating against the inten- 
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tion as a mortgage. I  have already given my 
reasons for thinking that in substance the right 
would be the same. Without, therefore, deciding 
the question whether a mortgage would render 
the mortgagee liable under the 18 & 19 Viet. c. I l l ,  
I  decide that mainly for the reasons given by 
Bowen, L.J., this transfer did not operate as a 
mortgage. I  therefore am clearly of opinion that 
the order made by the Court of Appeal should be 
reversed with costs, and the judgment of Field, J . 
restored.

Lord B r a m w e l l .—My Lords : I  concur. This 
action would not have been maintainable at 
common law. Is i t  maintainable under the 
18 & 19 Viet. c. 111? That depends upon 
whether the applicants are indorsees of the bill 
of lading “  to whom the property in the goods 
therein mentioned has passed upon or by reason 
of such indorsement.”  I t  is found, as a fact, 
and rightly found, as is admitted, that all that 
was intended in the transaction was a pledge. 
This would give the appellants a property, but, 
as put by Bowen, L.J., not “ the”  property. As 
I  understand Brett, M.R., if this could be, then 
the appellants are r ig h t; but he thinks i t  could 
not be, that L ickb a rro w  v. M ason, or rather 
Buller, J.’s judgment shows that, when a bill 
of lading is indorsed to give any title to the 
transferee, the entire property is passed, and that 
in such a case as this nothing but an equitable 
right to redeem remains in the transferor. I t  is for 
those who assert this to prove it. I  cannot prove 
the negative that it  is not so, and logically and 
reasonably I  might content myself with saying 
that it  is not proved to me—that I  see no reason 
and no authority in support of it. But I  go 
further. I  th ink that authority and reason are 
against it. I  w ill not discuss or examine the 
cases. They do not, in my opinion, justify the 
contention. I  w ill not examine them in detail. 
That has been done by the Lord Chancellor. I  
understand his conclusion to be that the expres
sions of the learned judges which have been 
relied upon should be read and interpreted 
secundum subjectam m ateriam . I  agree. In  no 
case has the present matter been under con
sideration. As to the reason and principle 
which should govern, I  ask why should the 
transfer of the bill of lading have a greater 
effect, contrary to the parties’ intention, than the 
handing over of the chattels themselves would 
have? They could be pledged i f  on shore, but, 
being at sea, no actual delivery, which is neces
sary to a common law pledge, can take place. 
There can, however, be a symbolical delivery by 
transferring the bill of lading. Why should the 
effect be different ? Then consider the incon
venience of holding that the pledgor has only an 
equitable r ig h t; that he may repay the loan at 
the day appointed, but thereby acquire no legal 
title  to the possession of the goods ; that the 
pledgee may sell and pass the entire property 
to one not having notice of the equitable title. 
Consider what difficulties would be put on those 
who lend on such securities if this action was 
maintainable. The banker who lent money on a 
bill of lading for goods which arrived in spooie, 
but damaged by perils of the seas so as to be 
worthless, might lose the money lent and the 
freight. Another consequence would be, that the 
transferee of the b ill of lading, though only 
interested to the amount of the loan on it, would

2 C
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be the person to bring actions on the contract to 
carry. I t  is true that, unless he can do so in all 
cases, he can in none, even where his interest 
is to the extent of the fu ll value of the goods. 
Either this was not thought of by the Legislature, 
or, if i t  was, they thought that no case could be 
included unless all were, and that it  was better 
to include none than all. I t  is to be observed 
that the statute in its preamble says that by 
indorsement the property “  may ”  pass. I t  is to 
be remembered also, as pointed out by my Lord 
Chancellor, that this law bears upon foreigners 
out of the kingdom. I  am the more surprised 
at this contention on the part of Brett, M R., 
as he has always so ably and powerfully contended 
that mercantile laws, contracts, and usages should 
be as free as possible from technicality.

I  am of opinion that the appeal should be allowed. 
I  cannot tru ly  say that I  have any doubt on the 
matter. I  take this opportunity of saying that 
I  th ink there is some inaccuracy of expression 
in the statute. I t  recites that, “  by the custom 
of merchants, a bill of lading, being transfer
able by indorsement, the property in the goods 
may thereby pass to the indorsee.”  Now, the 
truth is, that the property does not pass by the 
indorsement but by the contract in pursuance of 
which the indorsement is made. I f  a cargo 
afloat is sold, the property would pass to the 
vendee, even though the bill of lading was not 
indorsed. I  do not say that the vendor might not 
retain a lien, nor that the non-indorsement and 
non-handing over of the bill of lading would not 
have certain other consequences. My concern is 
to show that the property passes by the con
tract. So i f  the contract was one of pledge, 
the property would be bound by the contract, 
at least, as to all who had notice of it, though the 
b ill of lading was not handed over. There is, I  
think, another inaccuracy in the statute, which 
indeed is universal. I t  speaks of the contract 
contained in the b ill of lading. To my mind there 
is no contract in it. I t  is a receipt for the goods, 
stating the terms on which they were delivered 
to and received by the ship, and therefore excel
lent evidence of those terms, but it  is not a con
tract. That has been made before the bill of 
lading was given. Take, for instance, goods 
shipped under a charter-party, and a bill of lading 
differing from the charter-party, as between ship
owner and shipper at least the charter-party is 
binding: (Gledstanes v. A llen , 12 C.B. 202.) These 
distinctions are of a verbal character and not 
perhaps of much consequence ; but I  am strongly 
of opinion that precision of expression is very 
desirable, and had it  existed in such cases as the 
present there would not have been the contra
dictory opinions which have been given.

Lord F it z g e r a l d .— My Lords : Field, J. in the 
court below came to the conclusion that the trans
action under investigation was intended by the 
parties to operate as a pledge only. There can be 
no doubt that the inference thus drawn by the 
learned judge was correct in fact. I t  seems to 
follow that the pledgees acquired a special pro
perty in the goods with a right to take actual 
possession should it  be necessary to do so, for 
their protection or for the realisation of their 
security. They acquired no more, and subject 
thereto the general property remained in the 
pledgor. I  am of opinion that the delivery of the
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indorsed b ill of lading to the defendants as a 
security for their advance did not by necessary 
implication transfer the property in the goods to 
the defendants. They were not, therefore, “  in
dorsees of a bill of lading to whom the property 
in  the  ̂ goods passed by reason of the indorse
ment, ’ so as to make them, without more, “  subject 
to the same liabilities in respect of such goods as 
i f  the contract contained in the bill of lading had 
been made with them.”  The judgments which 
have been just delivered are so very full, and so 
able and satisfactory, that i t  would be mere affec
tation on my part to attempt to do more than 
express my concurrence.

O rder appealed f ro m  reversed. O rde r o f  F ie ld , 
J. restored. Respondent to pay the costs in  
the court below and in  th is  House.

Solicitors for the appellant, H a re  and Go., for
I I .  J . Leech, Manchester.

Solicitors for the respondent, Lawless and Go.

N ov. 28, Dec. 1 and  2, 1884.
(Before th e  L o rd  C h a n c e l l o r  (Selborne), Lords 

B l a c k b u r n  and W atso n .)

S e w a r d  v. O w n e r  of T h e  V e r a  C r u z .

ON APPEAL FROM THE COURT OF APPEAL IN  ENGLAND.

C o llis ion  A d m ira lty  D iv is io n  — J u ris d ic tio n  — 
A ctio n  in  rem — A d m ira lty  C ou rt A c t 1861, s. 7 
— L o rd  Cam pbell's Act.

The A d m ira lty  D iv is io n  has no ju r is d ic t io n  to 
en te rta in  proceedings in  rem  f o r  damages occa
sioned by loss o f  life , the words “  damage done by 
an y  sh ip ”  in  sect. 7 o f  the A d m ira lty  C ourt A c t 
1861 not covering an  in ju r y  resu ltin g  in  loss o f  
life , and  not extending the p ro v is ion s  o f  L o rd  
Cam pbell’s A c t so to inc lude  a n  action in  rem . 

Judgm ent o f  the C ourt o f  A ppeal affirm ed.
The Franconia (2 P . D iv . 163; 3 Asp. M a r. L a w  

Gas. 435; 36 L .  T. Rep. N . S. 640) overruled. 
T h is  was an appeal from a judgment of th e  Court 
of Appeal (Brett, M.R., Bowen and Fry, L.JJ.), 
reported in 9 P. Div. 96, and 5 Asp. Mar. Law 
Gas. 270, reversing a judgment of Butt, J.

The action was brought in  rem  against the 
owner of the Vera Cruz, a Spanish vessel, and 
her freight and cargo, by the appellant, as ad
ministratrix of William Seward her husband, to 
recover damages under Lord Campbell’s Act (9 & 
10 Viet. o. 93) for the loss of her husband and son, 
who were drowned in consequence of a collision 
between the Vera Cruz and the British vessel 
Agnes, in the Mersey, in August 1882. The Vera  
Cruz was arrested at Liverpool in July 1883. The 
defendant appeared under protest, and contended 
that the Admiralty Division had no jurisdiction 
to entertain the action, but Butt, J. held himself 
bound by the decision of the Court of Appeal in 
The F ra n co n ia  (2 P. Div. 163; 3 Asp. Mar. Law 
Cas. 435; 36 L. T. Rep. N.S. 640), and decided in 
favour of the jurisdiction (see 5 Asp. Mar. Law 
Cas. 254; 51 L. T. Rep. N. S. 24). This decision 
was reversed by the Court of Appeal, as above 
mentioned, that court holding that they were not 
bound by the decision in The F ra n c o n ia  (ub i sup.), 
as the court was equally divided in that case.

The plaintiff now appealed tothe House of Lords.
O. Bruce, Q.C. and French  appeared for the
(a) Reported by C. E. Malden, Esq., Barrister-at-Law.
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appellant, and contended that the Admiralty 
Division had jurisdiction to entertain an action 
under Lord Campbell’s Act for damages for the 
death of a person who was killed by a collision 
with a foreign ship, and to arrest such ship as 
security. The jurisdiction depends on recent 
statutes, but thp older authorities as to the juris
diction of the Admiralty Court may be looked at. 
Originally that court exercised jurisdiction, inde
pendent of any Act of Parliament, over all torts 
committed on the high seas. See

The Volant, 1 Wm. Rob. 383 ;
The Hercules, 2 I)oil. 353 ;
The Ruckers, 4 C. Rob. 73;
The Lagan or Mimax, 3 Hagg. Adm. 418 ;

and the American case B e L o v io  v. B o it (2 Gal- 
lison, 398), which was decided by Story, J. upon 
the English authorities, and sums them up. 
There is no prohibition except in the cases of 
torts committed in the body of a county. I f  the 
court has this jurisdiction, it  can, by virtue of 
recent statutes, exercise i t  either in  rem  or in  
personam. The Admiralty Court Act of 1840 
(3 & '4 Viet. c. 65), s. 6, makes no distinction 
between damage done by and damage received by 
a ship. The B ilbao  (1 Mar. Law Cas. O. S. 5; 3 
L. T. Rep. N. S. 338; Lush. 149) was decided on 
the Merchant Shipping Act 1854 (17 & 18 Viet. c. 
104, s. 527), and that case was followed by the 
Admiralty Court Act 1861 (24 Viet. c. 10), on 
which the present question turns. We contend 
that the words of sect. 7, giving jurisdiction 
“  over any claim for damage done by any ship ”  
are wide enough to include this case, and by sect. 
35 this jurisdiction may be exercised by pro
ceedings in  rem  or in  personam . Lord Camp
bell’s Act was passed before this, in 1846, and 
it  did not create a fresh cause of action, but only 
removed a difficulty in procedure caused by the 
death:

Read v. Great Eastern Railway Company, L. Rep. 3
Q. B. 555; 18 L. T. Rep. N. S. 82.

[Lord B l a c k b u r n  leferred to P ym  v. Great 
N o rth e rn  B a ilw a y  Company, 4 B. & S. 396.] The 
words of the Admiralty Act are wide enough to 
include all damage, direct or consequential, and 
this jurisdiction is practically convenient, and in 
the case of a foreign ship it  is difficult to see what 
other remedy there is. Sect. 2 of Lord Camp
bell’s Act, providing for a jury, creates no diffi
culty, for since the Judicature Acts there may be 
a ju ry  in the Admiralty Division, and a pro
ceeding i n  rem  is in te r  partes. As to the origin of 
the Admiralty jurisdiction in  rem , see

Clerke’s Admiralty Practice, 1722, t it. 24, 28;
The Bold Buccleuch, 7 Moo. P. C. 267 ;
The Two Ellens, 1 Asp. Mar. Law Cas. 208 ; L. Rep. 

4 P. C. 161; 26 L. T. Rep. N. S. 1.
The Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104), by sect. 514, which gives jurisdiction to 
the Court of Chancery over the liability of ship
owners in respect of loss of life, shows that the 
Legislature intended the Admiralty Court to deal 
with cases under Lord Campbell’s Act. The 
words “  damage done by any ship ”  should receive 
a wide construction :

The Malvina, Lush. 493 ; 1 Mar. Law Cas. O. S. 218 ; 
6 L. T. Rep. N. S. 369; Br. & Lush. 57;

The Diana, Lush. 539;
The Sarah, Lush. 549 ;
The Uhla, 3 Mar. Law Cas. O. S. 148; 19 L. T. Rep. 

N. S. 89 ; L. Rep. 2 Ad. & Eoo. 29, n . ;

The Excelsior, L. Rep. 2 Ad. & Ecc. 268 ; 19 L. T. 
Rep. N. S. 87; 3 Mar. Law Cas. O. S. 151;

The Industrie, 1 Asp. Mar. Law Cas. 17; L. Rep. 3 
Ad. & Eco. 303 ; 24 L. T. Rep. N. S. 446;

The Clara K illam , L. Rep. 3 Ad. & Ecc. 161; 23 
L. T. Rep. N. S. 27;

The Sylph, 3 Mar. Law Cas. O. S. 37 ; L. Rep. 2 Ad. 
Ecc! 24; 17 L. T. Rep. N. S. 519;

The Beta, L. Rep. 2 P. C. 447 ; 20 L. T. Rep. N. S. 
988 ■

The GvMfaxe, L. Rep. 2 Ad. & Ecc. 325 ; 3 Mar. 
Law Cas. O. S. 201; 19 L. T. Rep. N. S. 748;

The Explorer, 3 Mar. Law Cas. O. S. 507; L. Rep. 3 
Ad. & Ecc. 289 ; 23 L. T. Rep. N. S. 604.

S m ith  v. B ro w n  (L. Rep. 6 Q. B. 729; 1 Asp. 
Mar. Law Cas. 56; 24 L. T. Rep. N. S. 808) 
is in favour of tbe respondent, but i t  is in 
conflict with The B eta  {wbi sup.). Since the 
decision in The F ra n c o n ia  u b i sup.) in 1877 
this jurisdiction has been frequently exer
cised, and found practically convenient. The 
objections taken in the court below as to its prac
tical working apply equally to the procedure 
under the Merchant Shipping Act 1854, sect. 514, 
and the balance of justice and of convenience is in 
favour of our contention.

Dr. P h ill im o re  and B uc lcn ill, who appeared for 
the respondent, were not called upon to address 
the House.

A t the conclusion of the arguments for the 
appellant their Lordships gave judgment as 
follows :

The L ord  C h a n c e l l o r  (Selborne).—My Lords : 
Both Mr. Gainsford Bruce and Mr. French have 
argued this case with so much ability that your 
Lordships have received all that assistance which 
i t  would be possible for counsel to give in order to 
appreciate the question to be now decided, and 
therefore, as the result has been to satisfy your 
Lordships that the judgment appealed from is 
right notwithstanding the very considerable con
flict of opinion and authority which there was 
upon the point before, i t  does not seem to your 
Lordships necessary to call upon the learned 
counsel on the other side. This is on action in  
rem  essentially. By the rules of court there are 
certain provisions made for actions in  rem  in the 
Probate, Divorce, and Admiralty Division as dis
tinct from the ordinary class of actions. Although 
i t  might have been possible to bring an ordinary 
action, in all respects of tho same kind as could 
be brought in the Queen’s Bench Division, in the 
Probate, Divorce, and Admiralty Division, and 
though I  should be far from entertaining any 
doubt as to the jurisdiction of that division to 
deal with such an action in this, as in any other 
case (but not more in this than in any other case) 
if no objection were taken, and no transfer asked 
for or made, yet this is not an action of that kind. 
This is an action brought in a form appropriate 
to actions in  rem  in the Admiralty Division, of 
the same kind as might have been brought in the 
Court of Admiralty before the Judicature Acts 
were passed, and this question must be deter
mined exactly in  the same manner as if  the action 
had been so brought, and as if the Judicature 
Acts had never been enacted. Now, the question 
whether such an action lies or not depends 
altogether upon the construction and effect of the 
7th and 35th sections of the Admiralty Court Act 
of 1861. I  do not myself th ink that there are 
any other sections in that Act which are material 

1 to the question to be determined. What it
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noticeable is, tbat most of the sections are 
expressed in definite terms, leaving no opening 
for any doubt or question as to the particular 
cases in which a new jurisdiction is to be given, 
or an old jurisdiction extended to the Admiralty 
Court. But this 7th section is expressed in per
fectly general words : “  The High Court of Adm i
ralty shall have jurisdiction over any claim for 
damage done by any ship; ”  and the question 
which your Lordships have to determine is what 
is meant by these words “  claim for damage done 
by any ship,”  whether they can, according to 
sound principles of construction, be held to include 
such causes of action as arise under Lord Camp
bell’s Act when death has occurred by reason of 
the “  wrongful act, neglect, or default ”  of some 
other person. That 7th section must be construed 
with the 35th, on which no doubt this action is 
founded : “  The jurisdiction conferred by this Act 
on the H igh Court of Admiralty may be exercised 
either by proceedings in  rem , or by proceedings 
in  personam ." That section undoubtedly, accord
ing to the natural meaning of the words, shows 
that while an option to proceed i n  rem  or in  
personam  is given as to the jurisdiction conferred 
by the Act, yet from the very nature of such an 
option every case provided for by the Act is 
regarded as a proper case for a proceeding in  rem, 
and accordingly the appellant, considering that 
the 7th section brought cases under Lord Camp
bell’s Act within the purview of the Admiralty 
jurisdiction, justly upon that hypothesis held i t  to 
mean such aotions as were capable of being 
brought by a proceeding like the present in  re m : 
and i f  the action cannot be so brought, then I  
apprehend i t  w ill follow ex converso that the 7th 
section does not extend to this description of 
claim.

Now one thing is quite clear, and that is that 
whether this particular kind of action can 
be brought within those words does not depend 
upon any expressed intention of the Legislature 
to bring i t  within the clause, for there is not the 
slightest reference whatever in that clause to 
any particular case or class of cases. I f  it neces
sarily or properly comes within the words “  any 
claim for damage done by any ship,”  according 
to the reasonable construction of those words in 
connection with the clause which authorises pro
ceedings i n  rem  to enforce such claim, then no 
doubt the words, being general, would include it; 
but express or special inclusion is certainly nob 
indicated. Upon that point I  cannot but observe 
that the argument founded on the 13th section in 
the Act seems to me not to assist the appellant, 
because, when the Legislature did intond, under 
certain special conditions, to deal with cases of 
which this might be one, it  has done so, and that in 
so many words, and a reference to the jurisdiction 
given to the Court of Chancery in England by 
the ninth part of the Merchant Shipping Act 
1854 makes the intention definite and clear. But 
there is nothing of that kind in this section, 
and unless the proposition can be made out that 
this kind of action necessarily, or at all events 
legitimately, falls within the words “  claim for 
damage done by any ship,” there is not the smallest 
indication of any intention of the Legislature to 
include it. I t  must be remembered that Lord 
Campbell’s Act is the source of the right, if the 
right exists, and we must look to that Act to see 
whether a claim made under that Act can natu
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rally or properly be described as a “  claim for 
damage done by any ship.”  The first observation 
which occurs is this—there is not a word about 
ships in Lord Campbell’s Act. I t  is an Act which 
deals with a category of cases, which may include 
injuries done by persons responsible for the navi
gation of ships to persons suffering by faults in 
that navigation, but it  only includes them as part 
of a much larger and more general category of 
cases, and without any express reference to or 
mention of any particular case which may fall 
tnider that category. Therefore no one can say 
that Lord Campbell’s Aot relates expressly to 
claims for damage done by ships; and this section 

A C*\°M861 relates to that and to nothing 
6f v. ^ ari*''rno damage by ships is the subject 
of that legislation; general injuries resulting in 
loss of life by wrongful acts and so forth, are the 
subject of the other. I t  is not very likely that 
when the legislation goes on such different lines 
i t  should be intended indireotly to affect by the 
one legislation, and in a peculiar manner, a par
ticular case which may or may not arise under 
the other legislation. But that is not all. Inas
much as there can be no right of action what
ever unless it  comes within the terms of Lord 

k^Pkell s Act, let us see whether those are terms 
which can be brought reasonably and naturally and 
consistently within the interpretation sought to 
be imposed on the 7th section of the Act of 1861, 
which statute turns the action into an action in  
rem  at the option of the plaintiff. Now, what are 
the words? “  Whensoever the death of a person 
shall be caused by a wrongful act, neglect, or 
default ’’—-all words plainly applicable only to a 
person doing an act, or guilty of a neglect or 
default, and not to an inanimate instrument or 
thing like a ship—“  and the act, neglect, or default 
is such as would (if death had not ensued) have en
titled the party injured to maintain an action and 
recover damages in respect thereof” —“ to main
tain an action and recover damages ” plainly 
points to a common law action—“ then and 
in every such case the person who would 
have been liable if  death had not ensued shall 
be liable to an action for damages, notwith
standing the death of the person injured.”  Well, 
it  is to my mind, as plainly as possible, a personal 
action given for a personal injury inflicted by a 
person who would have been liable to an action 
tor damages, manifestly in the common law courts 
i f  the death had not ensued. Lord Campbell’s 
Act gives a new cause of action clearly, and does 
not merely remove the operation of the maxim, 
A ctio  persona lis m o r itu r  cum persona, because the 
action is given in substance, not to the person 
representing in point of estate the deceased man, 
who would naturally represent him as to all his 
own rights of action which could survive, but to 
his wife and children, no doubt suing in point of 
form in the name of his executor. And not only 
so, bnb the action is not an action which he could 
have brought if he had survived the accident, for 
that would have been an action for such injury as 
he had sustained during his lifetim e; but death is 
essentially the cause of the action, an action which 
he never could have brought under circumstances 
which i f  he had been living would have given 
him, for an injury short of death which he might 
have sustained, a right of action, which m ight 
have been barred either by contributory negli
gence, or by his own fault, or by his own release,

S e w a r d  v . O w n e r  op T h e  V e r a  C r u z .
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or in various other ways. Every word of that 
legislation being, as it appears to ine, legislation 
for the general case, and not for particular injury 
by ships, points to a common law action, points to 
a personal liability, and a personal righ t to 
recover, and is absolutely at variance with the 
notion of a proceeding in  r tm . But the matter 
does not stop there, because the peculiarity of the 
legislation is this, that the action being given for 
the benefit of the wife, or husband, parent and 
children of the dead person, “ the ju ry ”  (it is 
assumed that there would be a jury) “  may give 
such damages as they may think proportioned to 
the injury resulting from such death to the 
partieB respectively for whom and for whose 
benefit such action shall be brought; and the 
amount so recovered, after deducting the costs 
not recovered from the defendant, shall be 
divided amongst the before-mentioned parties in 
such shares as the jury by their verdict shall find 
and d ire c ta n d  there are some other provisions, 
one as to the time within which the action is to 
bo brought, another as to what the plaintiff is to 
do: “ In  every such action tho plaintiff on the 
record shall be required, together with the 
declaration to deliver to the defendant or his 
attorney, a full particular,”  and so on. I t  is 
impossible not to see, and the proposition is too 
clear to admit of dispute, that if the 7th section 
of the Act of 1861 has the effect of transferring 
that action to the Court of Admiralty to be 
brought under the Admiralty rules and system, 
tried without a jury, and enforced in  rem  and not 
in  personam, without making any person indi
vidually a defendant as liable to an action for 
damages, without making any person a defendant 
on the record and declaring against him, to whom 
or to whose attorney fu ll particulars can be 
delivered, and so on, the Act of 1861 has 
materially varied the effoot of the Act which 
gives the right of action.

Now, if anything be certain it  is this, that where 
there are general words in a later Act capable 
of reasonable and sensible application ‘ without 
extending them to subjects specially dealt with 
by earlier legislation, you are not to hold 
that earlier and special legislation indirectly 
repealed, altered, or derogated from merely by 
force of such general words, without any indica
tion of a particular intention to do so. For that 
principle I  may refer to H a w k in g  v. Gathercole 
(6 De G. M. & G. 1). That case arose under the 
Judgment Act (1 & 2 Viet. c. 110), s. 13, which 
provided that a judgment should be binding 
{ in te r  a lia )  on alt the interest of the debtor in 
“  lands, tenements, rectories, advowsons, tithes,”  
and so forth, ana that for the amount of the 
judgment these different descriptions of property 
to which ho might be entitled Bhould be charged 
in the same manner as i f  “  the person against 
whom the judgment should have been entered 
up had power to charge the hereditaments, and 
bad by writing under his hand agreed to charge 
them with the amount of the debt.”  The ques
tion arose as to an ecclesiastical benefice. By the 
restraining Act of Elizabeth a clergyman had no 
power to charge his benefice, but Lord Cranworth 
thought when the case came before him in the 
first instance that those words in sect. 13 relieved 
him from the want of power indirectly in that 
particular case, and in favour of the creditor did 
away with the effect of thp restraining Act of

Queen Elizabeth, putting him in the situation of 
a man who could charge and who had charged. 
But that deoision was reversed. I t  was held that 
all those general words about tithes and rectories 
and so on were capable of a reasonable applica
tion to subjects not affected by any particular 
legislation ; and that the statue of Elizabeth not 
being referred to in any way, the Act being in  
diversâ m ateria , and not containing the slightest 
indication of any such intention, was not unneces
sarily to be repealed or altered by such general 
words. I  need not read more from the case than 
the words of Turner, L.J. (at p. 31):“ Can,”  he 
says, “  the statute of Elizabeth be held to be 
practically repealed ” (and of course alteration 
in any important particulars is pro  tan to  the 
same) “  by such general words as are contained in 
the 13th section of this statute P I  venture to 
think that i t  cannot, grounding that opinion upon 
the authorities to which I  have generally referred, 
and adding to them the 11th case in Jenkins 
F ifth  Century, in which i t  is thus said : ‘ A  speoial 
statute does not derogate from a special statute 
without express words of abrogation.’ ”  To me 
i t  seems to be not only easy, but right, to con
strue the words in the Act of 1861 in a sense in 
which they are quite inapplicable to this particular 
cause of action, and leave all the provisions of 
Lord Campbell’s Act in fu ll force and effect, not 
modified or interfered w ith; because in truth 
“  damage done by any ship ”  was a form of expres
sion naturally applicable to that description of 
damage—maritime damage—as to which, in cases 
falling within the jurisdiction of the Admiralty 
Court, tho ship was treated as, so to say, in  
delicto, and was liable to a proceeding in  rem , 
such as the 35th section contemplated.

I  th iuk that I  have said all that is really neces
sary. The argument from the Merchant Shipping 
Act, as it appears to me, manifestly fails. There, 
where the Legislature did intend for certain pur
poses, for the purpose of giving effect to the limited 
liability, and administering a fund brought into 
court to answer that liability, that this descrip
tion of claim against the owners of the ship should 
be brought into account as well as other claims, 
i t  made provisions giving a jurisdiction to the 
Court of Chancery, which, as it was exercisable 
by the Court of Chancery and not otherwise, haB 
Binco been transferred to the Court of Admiralty ; 
i t  made provision giving a jurisdiction in those 
cases to the Court of Chancery, in order to effect 
the express and manifest intention of the Legisla
ture for that particular and limited purpose, and 
i t  would involve so much and only so much modi
fication of the provisions of Lord Campbell’s Act 
as might be necessary to give effect to the inten
tion so declared. But there is nothing of that 
kind here. What you have bearing upon that 
snbject is in the enactment which applies only to 
the case of competing claims, and the case where 
the rule of limited liability is to be applied, and 
a fund is brought into court to answer it. That 
is not the case here. The judgment appealed 
from appears to me to be entirely right, and I  
move your Lordships to dismiss the appeal with
COStB.

Lord B lackburn.—My Lords : I  am entirely of 
the same opinion. Before Lord Campbell’s Act, 
whero a person had been injured from any of the 
causes mentioned in the 1st section of that Act, 
and had died, the maxim A ctio  personalis m o r itu r
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cum  persona  applied; he could not sue, for he was 
dead, and i t  did not survive to anybody whom
soever to sue for the damages occasioned by the 
accident which had caused injury to him result
ing in death. That Lord Campbell, or rather tho 
Legislature at the instance of Lord Campbell, 
thought fit to a lter; and I  think that when that 
Act is looked at it is plain enough that, if  a person 
dies under the circumstances mentioned when he 
might have maintained an action i f  i t  had been 
for an injury to himself which he had survived, a 
totally new action is given against tho person who 
would have been responsible to the deceased if  
the deceased had lived, an action which, as i t  is 
pointed out in P ym  v. G reat N o rth e rn  R a ilw a y  
Com pany (2 B. & S. 759 ; 4 B. & S. 396), is new in 
its species, new in its quality, new in its principle, 
in  every way new, and one which can ODly be 
brought i f  there is any person answering the 
description of the widow, parent, or child, who 
under such circumstances suffers pecuniary loss 
by the death. That is a personal action, if 
personal action there ever can be. I t  is quite 
plain (it does not require much more than to state 
it) that i f  a man who has the custody and manage
ment of a ship manages it  in such a way that by 
his negligence, or from any other cause which is 
mentioned in sect. 1, a person is killed, that man 
is liablo under Lord Campbell’s Act; and also if  
that man is a servant acting for a superior (the 
shipowner is generally speaking the person), i f  he 
is the servant of the shipowner who is the principal, 
the shipowner is answerable under this cause of 
action. That being so, the Legislature by the 
Merchant Shipping Act of 1854, when they were 
renewing former enactments which limited the 
liability of a shipowner according to the value of 
his ship, thought fit to say, if the owner of the 
ship is as such made liable under Lord Campbell’s 
Act (for that is what they meant), i t  shall be 
included in those claims which are to be divided 
rateably according to the value of the ship to 
which the liability of the shipowner is lim ited: 
and a jurisdiction was given by the 514th section 
to the Court of Chancery to enforce the limita
tion of the liability, and for that purpose it  had 
various collateral powers.

Now, that was the state of things in  1854 and 
down to 1861, and I  think there cannot be the 
least doubt that at that time the remedy which the 
widow, parent,or child would have, the action being 
brought in form by the administrator with all the 
provisions which have been already read, providing 
that the matter should be properly done, would be a 
personal action, and a personal action only; and 
whether the liability of the person who was sued 
was because he was the owner of the ship, in 
which case he would have a lim it to his liability 
under the Act of 1854, or because he was the 
owner of a stage coach, it  would be a personal 
liability, and a personal liab ility only. Now the 
Legislature undoubtedly had fu ll power to enact 
that the Court of Admiralty should have what 
jurisdiction they choose to give it. The question 
really, when i t  is looked at, depends upon the con
struction of the 7th section of the Admiralty Court 
Jurisdiction Act (for I  do not think that any of the 
others really go to it or throw any ligh t upon it), 
the words there used being that the Court of 
Admiralty shall have jurisdiction over any claim 
for damage done by any ship. That being so, 
what do these words mean P I f  the question now

[H . of L.

raised had been that which the Court of Queen’s 
Bench, of which I  was then a member, treated 
as raised in S m ith  v. B ro w n  (L. Bep. 6 Q. B. 
729; 1 Asp. Mar. Law Cas. 56; 24 L. T. 
Bep. N. S. 808)—that really was a case under 
Lord Campbell’s Act and under Lord Campbell’s 
Act only, but it was treated as general—if the 
question now raised had been whether personal 
damage to a man who lived was within that 7th 
section of the enactment, I  should have had, as I  
then had, some doubt about the matter, and it 
would have carried me so far that, if that had been 
the question now raised, I  certainly should have 
wished to hear the case argued out to the end 
before giving an opinion upon it  one way or the 
other. But the question raised here being ex
clusively whether tho liability of a shipowner as 
a person, under Lord Campbell’s Act, to make 
good damages for the negligence of his servant 
who happens to be master of the Rhip, comes 
within the words “ damage done by any ship,”  I  
decidedly say that I  do not th ink i t  does. The 
Legislature, in using such general words as those, 
cannot have had in contemplation all the numerous 
and important subjects which, had they been con
sidering Lord Campbell’s Act, they would have 
had. For instance, no one seems to have thought 
of the case of a Swedish ship or a French ship on 
the high seas drowning an Englishman, and after
wards coming into England. There would have 
been a very serious international question raised 
in that case whether the English Legislature had 
enacted (as i t  beyond doubt had fu ll power to 
enact) that when the ship came into England 
there should be power to enforce against the 
r  renchman or the Norwegian reparation for the 
loss of life which his own law did nut give, though 
the accident which caused it happened on the high 
seas. In  this particular instance the Spaniard’s 
ship is in the Mersey, and is in English waters 
when the occurrence takes place, but the point 
upon the construction of the Act of 1861 would 
have been just the same if the collision by which 
the accident had occurred had been in the Bay of 
Bisoay ; there would have been no difference that 
I  can perceive in the matter, and that is obviously 
a very serious question indeed which should be 
carefully considered in inquiring whether the 
Legislature when passing that Act intended it to 
have any such meaning. That is no reason for 
saying that, if the words of the statute plainly and 
obviously have that meaning and show that that 
was intended, foolish and rash and improvident 
a® we may think it  to have been, we must not give 
them that effect. But when the question comes 
to be whether there are words in any way pointing 
to liability under Lord Campbell’s Act, or to the 
defendant’s liability under Lord Campbell’s Act, 
that seems to me to be a very strong argument 
indeed for saying that the words are not to be 
so construed, and consequently that the Court of 
Admiralty had not in 1862 any such jurisdiction 
as is now claimed.

Lord W atso n .—My Lords: Notwithstanding the 
very full and able argument which has been 
addressed to the House by the counsel for the 
appellant, I  entertain no doubt that a right of 
action suoh as is given by Lord Campbell’s Act 
in a oase like the present is not a “ claim for 
damage done by a ship ”  within the meaning of 
the 7th section of the Admiralty Court Act 1861. 
Upon that ground, and upon that ground only,



M ARITIM E LAW  CASES. 391

Ct. o r A pp.] T h e  H e in r ic h  B j o r n . [C t . op A pp.

I  am of opinion with your Lordships that the 
appeal ought to be dismissed.

Order appealed fro m  affirm ed and  appeal d is 
missed w ith  costs.

Solicitors for the appellant, Leslie  and H a rd y ,  
for B radshaw  and Townsend, Barrow-in-Furness.

Solicitors for the respondent, Gregory, Row- 
cliffes, and Go., for H i l l ,  D ickenson, and Go., L iver
pool.

Htprime Court of Jfubicatum

COURT OF APPEAL.

M a y  6, 8, 19, June  13, 26, Dec. 20, 1884, and  
Feb. 14,1885.

(Before B k e t t , M.B., B o w e n  and F e y , L.JJ.)
T h e  H e in r ic h  B j o r n , (a)

ON APPEAL PROM SIR JAMES HANNEN. 

Necessaries— F ore ig n  sh ip— M a r it im e  lie n — A c tio n  
in  rem — B ottom ry  bond—3 fy 4 Viet. c. 65, 
s. 6.

A  contract entered in to  w ith  the m anag ing  owner 
o f  a  sh ip f o r  a  loan o f  money to be la id  out in  
necessaries places the lender in  the same pos itio n  
as a  m a te r ia l m an supp ly ing  the goods.

3 ^-4  Viet. c. 65, s. 6, does not create a  m a ritim e  
l ie n  in  respect o f  necessaries supplied to a fo re ig n  
sh ip , and hence m a te r ia l men cannot enforce th e ir  
c la im  by proceedings in  rem  aga inst the ship  
when in  the hands o f  subsequent purchasers fo r  
value. (6)
(a) Reported by J. P. Aspikau. and Butler A seinall,Esqrs., 

Barristers-at-Law.
(b) Aooording to this decision, the only effect of the 

statute is to enable the material man to enforce his claim 
in the Admiralty Court by arrest of the ship; but his 
olaim against the res commences only from the date of the 
arrest, and all persons having claims on the res prior in 
dato to the arrest, whether they be purchasers, mort
gagees, or persons having maritime liens, take pre
cedence of his claim. Prior to 1840, whioh was the date 
of the statute under consideration, i t  had been decided 
in many prohibitions that the Admiralty Court had no 
jurisdiction over claims for necessaries; but i t  is to be 
noticed that in every such case the necessaries were 
supplied on land and not on the high seas. According 
to the judgment of the court the law relating to neces
saries was, prior to the 3 & 4 Viet. c. 65, as follows: 
“ Ever since the 13 Rich. 2, c. 5, the judges of the 
Admiralty Court were restrained from ‘ meddling of 
anyihing done within the realm,’ and were confined to 
things done upon the high sea.”  According to Bridgman’s 
case (Hobart’s Rep. 11), the contract of the master upon 
the high seas is a contract effecting the hypothecation 
of the ship; thus we find the following passage on 
p. 12 : “  But I  was of opinion clearly that the Admiral 
Law is reasonable, that i f  a ship he at sea and take 
leake, or otherwise want victual or other necessaries, 
whereby either herself be in danger or the voyage 
defeated, that in such case of necessity the master may 
impawn for money or other things to relieve snch 
extremities by employing the money so.”  Hence, in the 
case of necessaries supplied upon the Beas, i t  is to be 
presumed that the Admiralty had jurisdiction, and that 
a maritime lien existed in respect of such supplies. The 
following authorities support this proposition: Palmer 
v. Pope (Hobart’s Rep. 79, 212); Justin v. Ballam 
(2 Ld. Raymond, 805); Bridgman’s case (Hobart’s Rep. 
11); Coke’s Inst, part 4, c. 22, p. 134. The absence of 
more numerous and more direct authorities is no doubt 
due to the faot that Buoh supplies partake so much of 
the character of salvage, and salvage reward being so

A  w ritte n  agreement, made between the m anag ing  
owner o f a sh ip and  ano ther p a rty , by w h ich  i t  
is  agreed th a t f i n  considera tion o f  a n  advance  
f o r  necessaries supp lied  to and  f o r  the use o f  the 
vessel, the m anag ing  owner undertakes to re tu rn  
the am ount advanced “  on the re tu rn  o f  the s a id  
barque fro m  her present voyage,”  and authorises 
the lender to cover the am ount advanced by 
insurance on the barque, but w h ich  is  s ilen t as to 
m a ritim e  in te rest, is not a  contract o f  bottom ry, 
there being no w ords in  the con trac t p u rp o rtin g  
to pledge the ship as security f o r  the loan, and  
i t  no t appearing th a t the pa rties  ever had a n y  
in te n tio n  o f creating a bottom ry bond (B re tt,
M .R . dub itan te ). _ __

The Ella A . Clarke (8 L .  T . Rep. N . S. 119;
1 M a r. L a w . Gas. 0 . S . 325; B r. Sf Lush . 32) 
reversed.

T his was an appeal by the defendants in a 
necessaries action from the decision of Sir James 
Hannen, by which he decided that the plaintiffs 
were entitled to recover so much of their claim 
as had been in fact expended in necessaries 
(5 Asp. Mar. Law Cas. 145; 49 L. T. Rep. N. S. 
405; 8P. Div. 151).

The plaintiffs were Messrs. C. and C. J. 
North cote, shipbrokers, carrying on business at 
Liverpool.

The H e in r ic h  B jo rn  was a Norwegian vessel, and 
in March 1882 was lying in the port of Liverpool. 
G under Abrahamsen, the then managing owner, 
was in England, and waB indebted to the plaintiffs 
on a general account unconnected with the ship, 
and required a further advance. Gander 
Abrahamsen owned five sixth shares in  the 
H e in r ic h  B jo rn . The freight of the ship being
much greater than the aotual value of the supplies, that 
persons making supplies have preferred to bring their 
claim as salvage rather than as a olaim for neoessaries. 
In  the American case of He Lovio v. Boit (2 Gall. 398), 
Story, J., in a learned and luminous judgment, after 
reviewing all the anthorities on the question, decided 
that the Admiralty had jurisdiction over a ll maritime 
contracts, wheresoever the same may be made or exe
cuted, and hence he concluded that a policy of insnranoe 
was within the jurisdiction. According to this learned 
judge, the words “  things done upon the sea,”  as used in 
the 13 Rich. 2, o. 5, are to be interpreted as meaning all 
things touching the sea—that is, maritime affairs in 
general. Therefore, prior to 1840, necessaries supplied 
upon the sea gave the some remedies as collisions or 
salvage upon the sea, and when we find the Legislature 
extending the jurisdiction to cover salvage, collision, 
and necessaries supplied within the body of a county, the 
argument that i f  a maritime lien be given in the case of 
salvage and collision i t  is also given in the oase of 
necessaries is of great force. I t  is, however, noticeable 
that in the judgment of the oonrt no reference is made 
to this contention. The learned judges seem to have 
assumed that prior to 1840, no jurisdiction existed in 
respect of necessaries wherever supplied, and that, 
therefore, the statute 3 & 4 Viet. e. 65 was to be con
strued without any regard to the previous history of 
necessaries. The grave inconveniences attaching to 
this decision are in themselves an agreement against its 
correctness, and, should the question be taken before a 
higher tribunal, i t  is to be hoped that, in the interests of 
expediency, as well as in the interests of commeroe, the 
House of Lords w ill see its way to arriving at a different 
conclusion. I f  there be no maritime lien, not only may 
injustice be done through tradesmen losing their money, 
but commerce w ill also be affeoted owing to the difficulty 
which masters of foreign vessels w ill find in getting 
supplies unless they at onoe pay for them. Some of the 
incidents of maritime liens are, no doubt, objectionable; 
but experience shows that tradesmen need every protec
tion when dealing w ith certain olasses of foreign 

J vessels,—Ed
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in the hands of other persons, the plaintiffs 
refused to make the advance, but agreed 
to supply Gunder Abrahamsen with money for 
necessaries for the ship, provided they could get 
security for such advance. To this Abrahamsen 
agreed, and an agreement was drawn up on the 
23rd March, by which it was agreed that, in con
sideration of the plaintiffs advancing an amount 
of about 6002. ’• for necessaries supplied to and 
for the use of the barque H e in r ic h  B jo rn , ”  
Abrahamsen undertook to return the amount 
advanced, with interest and all charges, on the 
return of the vessel from her then voyage.

This agreement is set out in  full in the judgment 
of the court.

The sum required for the disbursement of the 
ship for its outward voyage was estimated at 
3502. Instead of paying 3502. of the debt due 
from Abrahamsen to the plaintiffs, and the plain
tiffs advancing that sum to Abrahamsen for the 
purchase of necessaries, i t  was agreed that this 
amount should be settled in  account between them 
as though this had been done by the plaintiffs 
handing Abrahamsen a cheque for 3502. as for 
necessaries, which he immediately returned to the 
plaintiffs in  discharge of so much of the debt due 
from him to them.

The H e in r ic h  B jo rn  was subsequently sold to 
the defendants in this action, who had knowledge 
of the plaintiffs’ claims.

M ay  6,8,19, June  13 and  26.—M yburgh , Q.C. and 
Pifce.forthe appellants, the defendants.—On the 
facts the defendants are entitled to judgment. 
I t  is also submitted that in law the plaintiffs have 
no cause of action against the res in the hands of 
the defendants. Notwithstanding the decision of 
Dr. Lushington in The E l la  A . C la rk  (8 L. T. Rep.
N. S. 119; Br. & Lush. 32; 1 Mar. Law Cas.
O. S. 325), that 3 & 4 Viet. c. 65, s. 6, gave a 
maritime lien in respect of necessaries supplied 
to a foreign ship, it  is submitted that there are 
good and sufficient reasons why this court should 
overrule that decision. Prior to 1840 the Admi
ralty Court had been prohibited from exercising 
jurisdiction over necessaries. The 3 & 4 Viet, 
c. 65, s. 6, was passed to give the Admiralty 
Court the same jurisdiction over necessaries as 
the common law courts possessed, the only differ
ence being that the plaintiff in the Adm iralty 
Court was allowed to enforce his remedy by 
seizure of the ship. There are no express words 
in the Act creating a maritime lien, and in their 
absence i t  is submitted that the Legislature never 
contemplated the creation of so important a 
right in favour of the material man. Though 
Dr. Lushington decided in The E l la  A . C la rk  
(ub i sup.) that the 3 & 4 Viet. c. 65, s. 6, did 
create a maritime lien, it  is yet to be noticed 
that on the several occasions when this question 
came before him, he entertained very different 
opinions:

The Alexander, 1 W. Bob. 288 ; 1 N. of Cas. 188;
The Ocean, 2 W. Bob. 368;
The West Friesland, Swa. 154;
The Gustaf, 6 L. T. Bep. N. S. 660; Lush. 506; 1 

M a r. Law Cas. O. S. 230 ;
The E lla  A. Clark (ubi sup. ) ;
The Pacific, 10 L. T. Bep. N. S. 541; Br. & Lush. 

243 ; 2 Mar. Law Cas. O. S. 21.
I t  is true that there are passages in judgments of 
the Privy Council approving of Dr. Lushington’s 
decision in The E l la  A . C la rk  (u b i sup.), but these
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at the best are dicta, which this court should not 
follow :

The Two Ellens, 26 L. T. Bep. N. S. 1; L. Bep. 4
P. C. 161; 1 Asp. Mar. Law Cas. 208;

The Rio Tinto, 5 Asp. Mar. Law Cas. 224; 9 App. 
Cas. 356; 50 L. T. Bep. N. S. 461.

The reasoning of Dr. Lushington’s decision in 
The E l la  A. C la rk  (u b i sup.) is founded on the 
fallacious assumption that where a proceeding in  
rem  is given a maritime lien is created. This 
assumption was subsequently rejected by Dr. 
Lushington himself and other learned judges :

The Pacific (ubi sup. ) ;
The Gustaf, (uhi sup.);
The Two Ellens (ubi sup.).

I t  has been held that no maritime lien is created 
by sect. 5 of the Admiralty Court Act 1861, 
which gave the Admiralty Court jurisdiction over 
necessaries supplied to a British ship, and it  is 
submitted that this and the earlier Act giving 
jurisdiction over necessaries supplied to a foreign 
ship are in  p a r i m a te ria  and should be construed 
alike. Secondly, assuming the court to be of 
opinion that 3 & 4 Viet. c. 65, s. 6, did create a 
maritime lien, i t  is submitted that, inasmuoh as 
the goods were supplied to the managing owner 
in this country, they were not “  necessaries ”  
within the proper meaning of the word, and there
fore no maritime lien attached to the ship. The 
word “  necessaries ”  implies necessity, which does 
not exist if the owner is present when the goods 
are supplied. I t  being the duty of the master to 
take the ship back to the owner, he must “  neces
sarily ”  buy materials for that purpose. I f  on 
owner is devoid of funds he can always sell the 
ship, whereas a master cannot;

The Sophie, 1 W. Bob. 369 ;
The Albert Crosby, L. Bep. 3 Ad. & Eoc. 37 ;
Jonson v. Shippen, Baym. 982 ;
The Dulce of Bedford, 2 Hagg. 294;
The Helgoland, S wa. 491;
The St. Yago de Cuba, 9 Wheat. 409;
Conkling’s United States Admiralty Practioe, pp.

73, 79.
The mere fact of the agreement between Abra
hamsen and Messrs. Northcote speaking of the 
advance being made “  for necessaries supplied to 
and for the use of my barque H e in r ic h  B jo r n ”  is 
not by itself sufficient, it the plaintiff fails to 
prove that the money was in fact expended in 
necessaries:

Guion v. Trask, 8 W. B. 266; 29 L. J. 337, Ch.;
Greens v. Briggs, 6 Hare, 395 ;
The Helena Sophia, 3 W. Bob. 265.

H a ll, Q.C. and Dr. B aikes  for the respondents, 
the plaintiffs.—In  the absence of strong reasons, 
the court should not overrule the decision of Dr. 
Lushington in The E l la  A . C la rk  (ub i sup.), that 
3 & 4 Viet. c. 65, s. 6, created a maritime lien, a 
decision which has been acted upon for over 
twenty years, and also approved of by the Privy 
Council on several occasions. That no maritime 
lien is given by the Admiralty Court Act 1861, 
s. 5, supports the respondents’ contention, that 
Act applying only to necessaries supplied to a 
British ship, in which case the material man has 
other remedies than those given by a maritime 
lien. Where a proceeding in  rem  is given, it is to 
bo presumed, in the absence of reasons to the 
contrary, that the Legislature meant to create a 
maritime lien :

The Bold Buccleugh, 7 Moo. P. C. 267;
The Alexander, 1 W. Bob. 288; 1 N. of Cas. 188.



MARITIME LAW OASES. 393

Ct. of A pp.] T he H einrich Bjorn. [Ct. of A pp.

Although the Admiralty Court was prohibited 
from exercising jurisdiction over claims for neces
saries, it  is to be noticed that in the cases in which 
prohibition was granted the necessaries were sup
plied on land and not on the high seas. There is, 
therefore, no decision which decides that prior to 
1840 the Admiralty Court had not jurisdiction 
over necessaries supplied on the high seas, and 
that no maritime lien existed under such circum
stances. I t  may, therefore, have been the inten
tion of the Legislature to create a maritime lien 
in respect of necessaries supplied on land, just as 
it  created a maritime lien in the case of damage 
or salvage “  within the body of a county.”  There 
is « 0  English authority drawing a distinction 
between goods supplied to a master and goods 
supplied to an owner, whereas there are several 
American cases iu which i t  has been decided that, 
provided the owner is devoid of personal credit, a 
necessaries action will lie :

St. Yago de Cuba, 9 Wheaton, 409;
Thomas v. Osborn, 19 How, 22;
The James Qny, 1 Ben. 112 ;
The Nestor, 1 Sumn. 73,81 ;
The Grapeshot, 9 Wall. 140 ;
The Kalorama, 10 Wall. 204.

I t  seems unreasonable that the master, who is 
only the agent, should be able to create a maritime 
lien, and that the owner, the master’s principal, 
should not be able to do so :

The Riga, L. Rep. 3 A. & E. 51G; 1 Asp. Mar. Law 
Cas. 246 ; 26 L. T. Rep. N. S. 202 ;

Steinbank v. Shepard, 22 L. J. 341, E x .;
Ladbroke v. Cricket, 2 T. Rep. 649.

Even i f  no maritime lien attached, y9t, as the de
fendants were purchasers with notice of the plain
tiffs ’ claim, the plaintiffs have a charge upon the 
ship which entitles them to proceed in  rem. I t  
is also submitted that the agreement amounts to 
a bottomry bond, and should be treated as such.

Myburgh, Q.C. in reply.
Bee. 20.—The Court having doubts as to 

whether or not the agreement entered into 
between the plaintiffs and Abrahamsen con
stituted a bottomry bond, counsel were heard on 
this point.

Myburgh, Q.C. for the defendants.—The agree
ment does not purport to be a bottomry bond, 
and i t  was never so intended. The agreement by 
its terms excludes all maritime risk. The lender 
has an alternative security. In  the event of the 
return of the Bhipfrom her voyage he is to look 
to the borrower for repayment; i f  she is lost on 
the voyage he has a charge upon the policies of 
insurance. No maritime interest is provided for. 
In  the absence of the above necessary incidents 
of a bottomry bond, the agreement cannot be 
treated as a bottomry bond:

The Atlas, 2 Hagg. 48 :
The Emancipation, 1 W. Rob. 124;
Steinbank v. Shepard, 22 L. J. 341, Ex.

R a il,  Q.C. for the plaintiff.—The agreement 
entered into between the plaintiffs and Abraham
sen contains all the essentials of a bottomry bond. 
The agreement to repay the sum lent is condi
tional “  on the return of the said barque H einrich  
B jo rn  from her present voyage.”  I t  is not neces
sary that a maritime premium should be expressly 
Btated :

The Empusa, 41 L. T. Rep. N. S. 383 ; 5 P. Div. 6;
4 Asp. Mar. Law Cas. 185;

The Mary Ann, L. Rop. 1 A. & E. 14.

The reserving of personal liability does not invali
date the bond:

The Nelson, 1 Hagg. 177;
The Zodiac, 1 Hagg. 320.

The form of a bottomry bond is immaterial pro
vided its purport is clear :

The Ksnnersley Castle, 3 Hagg. 7 ;
An owner can bottomry as well as a master. 
Prior to the legislation relating to mortgaging 
ships i t  was a very usual way for an owner to 
raise money. This is shown by reference to 19 
Geo. 2, c. 37, s. 5, which prohibited the owner from 
so doing under certain circumstances :

The Dante, 4 N. of Cas. 408 ;
The Duke of Bedford, 2 Hagg. 294 ;
The Barbara, 4 Ch. Rob.2 ;
The Draco, 2 Sumn. (Amer.) 156.

M yburgh , Q.C., in  reply, cited
The Royal Arch, Swa. 269.

C ur. adv. v u lt .

Feb. 14, 1885.—The judgment of the court was 
delivered by

F ry, L.J.—On the 23rd March 1832 Gunder 
Abrahamsen was the owner of five sixth shares 
in the Norwegian ship H e in r ic h  B jo rn , and 
was the managing owner of the ship, which was 
then lying in Liverpool under the care of Messrs. 
Brodersen, Vaughan, and Go., shipbrokers there. 
Shortly before this date, viz., on the 10th March, 
a charter-party of this ship from Liverpool to 
Tabaxo and back to Liverpool had been negotiated 
by the plaintiffs, Messrs. Northcote, who were 
shipbrokers of London, and who had for years 
acted for Abrahamsen. On the 23rd March 1882 
AbrahamseD, having come from Norway to 
London, entered into a transaction w ith the plain
tiffs in a memorandum of agreement signed by 
Abrahamsen, which was as follows : “  In  conside
ration of 0. and 0. J. Northcote advancing me, 
Gunder Abrahamsen, by cash or acceptance, an 
amount of about 6001, say six hundred pounds 
British sterling, for necessaries supplied to and 
for the use of my barque H e in r ich  B jo rn  of Kra- 
geroe, Norway, I  hereby undertake to return them 
the whole amount so advanced me, with interest 
and all charges, on the return of the said barque 
H e in r ic h  B jo rn  from her present voyage as con
cluded for me by C. and C. J. Northcote, as per 
charter-party dated the 10th March 1882. I  
hereby declare that I, Gunder Abrahamsen, am 
sole managing owner of the said H e in r ic h  B jo rn ,  
and that the only part owner with me in  her is 
the present master, J. Boe, who owns one-sixth, 
say one-sixth, share. 0. and. 0. J. Northcote are 
also authorised by me to cover the said amount 
advanced me by insurance on ship, & c , out and 
home, at my cost. This insurance to be effected 
either here or in Norway.” I t  appears from the 
evidence tendered by the plaintiffs in this case 
that Abrahamsen, shortly after the transaction in 
question, wont into liquidation, and that the five- 
sixths of the vessel belonging to his estate were, 
prior to the commencement of this action, sold to 
Nativig, Aaldborg, and others, who are there
fore amongst the defendants in the present 
proceedings.

The question in this action is, whether the 
present owners can be effected with liability under 
the contract of the 23rd March 1882, and as they 
were not parties to that transaction they can only 
be so affocted if  the contract in question created
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a charge upon the ship which they purchased. 
The case was commenced and continued down to 
the hearing as a cause for necessaries, without any 
suggestion that the contract in question was a 
contract of bottomry, and apparently on the hypo
thesis that a contract for the supply of necessaries 
created a maritime lien. The same view seems to 
have been acted upon by both parties at the trial, 
and wedonot find thatthelearnedjudge'sattention 
was drawn to the inquiry whether that view of 
the nature of a contract for necessaries was 
correct, nor to the question whether the contract 
could be considered as, or was in fact, a contract 
of bottomry. On the contrary, the questions 
raised at the trial, and the questions on which 
therefore evidence was given, appear to us to 
have been, first, whether the contract produced 
was a bond f id e  contract, or whether, as the 
defendants alleged, it was a scheme for charging 
on the ship the private debts of the part owner; 
and, secondly, whether the plaintiffs’ claim for 
necessaries was or was not too large. When, 
however, the case came before us on appeal, the 
point was raised whether a contract for neces
saries does, by the law of England, create a 
maritime lien, and this question was accordingly 
argued before us at length; and at a later stage 
the further question whether the contract sued 
on was not in truth a bottomry contract was 
raised, and argued before us by one counsel on 
each side. We will approach these questions in 
the opposite order to that in which they were 
argued. Both sides have more or less relied on 
the parol evidence given in this case as to the 
true result of the contract. We entertain grave 
doubts whether the evidence can be relied upon 
for that purpose. We think that it was per
fectly admissible on the issue before the learned 
President, viz., whether the contract was a fraud 
or not; but we think that it  is not admissible to 
qualify or show the real relation of the parties to 
a written agreement. Taking the contract, then, 
as expressed in the written document signed by 
Abrahamsen, i t  must be inquired whether it 
charges the ship, and whether the lender assumes 
the maritime risk. I t  appears to us that the 
contract creates no charge upon the ship. On 
the contrary, the security taken is of an alterna
tive k in d ; in the event of the return of the ship 
from her present voyage, the lender is to look 
to the borrower personally, and to enforce the 
liability created by the words “ I  hereby under
take.”  In  the event of the ship being lost on her 
voyage, the lender is to look to the equitable 
charge on the policies which is created by the 
authority given to the lenders to insure the ship 
at the cost of the borrower. For the same reason 
i t  appears to us that the lender does not take the 
maritime risk. On the contrary, he takes a 
contract which gives him an alternative security, 
excluding all risk at all. This is not, as it  appears 
to us, one of those cases in which the parties, 
having previously intended to create a bottomry 
contract, have erred in some particular, in which 
case the court may reject the erroneous particular. 
On the contrary, the notion of bottomry was 
absent from the minds of all the parties. The 
evidence is not addressed to it. I t  is not men
tioned in the written document, in the pleadings 
or in the judgment of the learned President, or in 

^rguments before us, t i l l  some observations on 
i t  te ll from the learned junior counsel for the
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j respondents. We therefore feel bound to conclude 
tha t the contract in  question was not a contract 
o f bottom ry.

1 he question therefore arises, does a contract 
entered into with a managing part owner for 
the loan of money to be laid out in neces
saries for a ship create a maritime lien ? I t  
is, we think, clear that such a loan places the 
lender iu the same position as the person who has 
actually supplied the necessaries to a ship. Before 
the passing of the statute 3 & 4 Viet. c. 65, no 
such lien was recognised by the law of England. 
In is point was fully discussed in a passage in 
Abbott on Shipping, which has often been referred 
to, and the conclusion arrived at by the learned 
writer is beyond doubt a correct statement both 
cl the civil law and of the old law of England on 
the point. “ Everyman,” says the learned Chief 
in in 'u6 (Abbott on Shipping, 5th edit. pp. 108, 
10J), “ who had repaired or fitted out a ship, or 
lent money to be employed in those services, bad 
by the law of Rome, and still possesses in those 
nations which have adopted the civil law as the 
baBis of their jurisprudence, a privilege or right 
u pay ment ’n Preference to other creditors, upon 

*be value of the ship itself, without any instrument 
of hypothecation or any express contract or agree
ment subjecting the ship to such a claim. This 
privilege exists in France not only while the ship 
remains in the possession of the owner, but even 
alter a sale to a th ird person for some period of 
time. Xc appears,”  he adds, “  that the law of 
England has not adopted this rule of the civil law 
with regard to repairs and necessaries furnished 
here in England. A  shipwright, indeed, who has 
taken a ship into his own possession to repair it, 
may not be bound to part with the possession 
until he is paid for the repairs, any more than a 
tailor, smith, or other artificer, in regard to the 
object of his particular trade, unless there be a 
special agreement to give credit for a certain 
period, or such an usage in tho trade as is equiva- 

n*1 il ° a sPec'af agreement. But a shipwright 
who has once parted with tho possession of tbe 
ship, or has worked upon it  without taking pos
session, and a tradesman who has provided ropes, 
sails, provisions, or other necessaries for a ship, 
are not by the law of England preferred to other 
creditors, nor have any particular claim or 
hen upon the ship itself for the recovery of their 
demands.” In the case of The N ep tune  (3 Knapp 
i • r C. 94), decided by the Privy Council in 
lo.w, not only was the law as laid down by Lord 
lenterden accepted as governing the case of 
material men suing i n  rem, but as carrying with 
it  the further conclusion that material men have no 
lien on the proceeds of a ship sold under a decree of 
<* rn ?ourf f°_r the payment of seamen’s wages.” 

,*s decision,”  says Dr. Lushington, in The 
1 acifiic (Br. & Lush, 245), “  took away the last 
vestige of Admiralty jurisdiction in the case of 
necessaries; and from that date t i l l  the recent 
statutes the material man had no locus s tand i 
whatever in  the Admiralty Court.”  The next 
inquiry, therefore, is whether the Legislature of 
the present reign has created a lien on the ship 
in favour of material men which did not previously 
exist. By the 3 & 4 Viet. c. 65. s. 6, passed in tho 
year 1840, i t  was enacted “  that tbe High Court of 
Admiralty shall have jurisdiction to decide all 
claims and demands whatsoever in tho nature of 
salvage for services rendered to, or damage re
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ceived by any ship or seagoing vessel, or in the 
nature of towage, or for necessaries supplied to 
any foreign ship or seagoing vessel, and to 
enforce the payment thereof, whether such ship 
or vessel may have been within the body of a 
county or upon the high seas at the time when 
the services were rendered or damage received 
or necessaries furnished in  respeot of which such 
claim is made.”  This clause gives the Admiralty 
jurisdiction in respect of four kinds of claim:
(1) For salvage services rendered to any ship;
(2) for damage received by any ship; (3) for 
towage services rendered to any foreign ship (a ) ; 
(4) for necessaries supplied to any foreign ship; 
and in order to understand the operation of the 
clause it  seems necessary to inquire how the law 
stood with reference to these claims before the 
statute was passed. Shortly, that law was as 
follows : that ever since the 13 Rich. 2, c. 5, the 
judges oE the Admiralty Court were restrained 
from “  meddling of anything done within the 
realm,”  and were confined to things done upon 
the high sea ; so that whilst in respeot of salvage 
services rendered and damage done by collision 
on the high seas it  recognised a maritime lien 
in favour of the person rendering the services or 
sustaining the damage, it  had no jurisdiction 
whatever where the services were rendered or 
damage done within the body of a county ; that 
as regards towage, which was only then coming 
into use, the court had no jurisdiction whatever 
(per Dr. Lushington, The W ataga, Swabey, 167); 
that as regards necessaries supplied to a foreign 
ship the court had no jurisdiction at a ll; a,nd that 
in no case had the English law recognised the 
supply of necessaries or the doing of repairs as 
constituting a maritime lien. Such being the 
position of the law with regard to these several 
claims, the clause just read gives the Court of 
Admiralty jurisdiction with regard to all of them, 
whether the ship in question was within the body 
of a county or upon the high seas ; but the clause 
is silent as to the nature ot the jurisdiction, and 
words simply giving jurisdiction do not seem ap
propriate or adequate to the creation of so im
portant a right as that conferred by a maritime 
lien, a right towards which the law of England 
was less friendly than the law of Rome and of the 
countries which have adopted the civil law. I t  
has been suggested that the way in which neces
saries are associated with salvage and damage 
implies an intention to give in respect of neces
saries the same lien as existed in respect of 
salvage; but the argument is not satisfactory, 
especially when i t  is observed (1) that neces
saries are more closely associated with towage, 
which give no lien, than with salvage or 
damage : (2) that the 4th section of the same Act 
gave the court jurisdiction to decide all questions 
of salvage, damage, wages, or bottomry; and that 
this was so far from creating a lien in favour of 
a master’s wages, though the word wages is closely

(a) Tho learned judge here seems to assume that the 
jurisdiction conferred by the statute _ is limited to 
towage services rendered to foreign ships. However, 
on reference to the words of the section i t  would seem 
that the jurisdiction is in respect of claims for towage 
to any ship, either British or foreign, whether she be 
within the body of a oounty or upon the high seas. 
This appears to be an extension of tho ancient jurisdic
tion exercised by the Admiralty Court over claims for 
towage sorvioes rendered on the high seas : (of. Williams 
and Bruce’s Admiralty Praotice, 152).—Ed .

associated with claims protected by maritime 
liens, that the Legislature subsequently inter
pose to give a master this lien. Indeed, i t  is 
difficult to suppose that, if  the Legislature had 
intended to create a maritime lien, i t  would nob 
have done so in express words. When, as on two 
occasions daring this reign it has been the case, 
the Legislature has been minded to create a mari
time lien in favour of a master’s wages, it has done 
so by express words. Thus, by the statute 7 & 8 
Yict. c. 112, s. 16, i t  was enacted that all the 
rights, liens, privileges, and remedies (save such 
remedies as are against a master himself) which 
by that Act, or by any law, statute, custom, or 
usage, belonged to any seaman not being a master 
mariner, in respect to the recovery of his wages, 
should, in the case of the bankruptcy or insol
vency of the owner of the ship, also belong and be 
extended to master mariners in respect to the 
recovery of wages due to them from the owner 
of any ship belonging to any of Her Majesty’s 
subjects. And almost precisely similar words, 
omitting those relating to the bankruptcy 
or insolvency of the owner, are found in 
the Merchant Shipping Act 1854, s. 191. But 
how and in what manner was the new juris
diction thus given to the Admiralty Court by the 
Btatute of 1840 to be exercised? The answer is, 
that it  must be exercised in the manner familiar 
to the Court of Admiralty and to all courts 
regulated by the civil law, either by an arrest of 
the person of the defendant if within the realm, 
or by the arrest of all personal property of the 
defendant within the realm whether the ship in 
question or any other chattel, or by proceedings 
against the real property of the defendant within 
the realm : (The G hark ieh, L. Rep. 4 Ad. & Eccl. 
59, 91; The A lexander, 1 W. Rob. 294.)1 But i f  
the material man may thus arrest the property 
to enforce bis claim, how does his claim differ from 
a maritime lien ? The answer is, that a maritime 
lien arises the moment the event occurs which 
creates i t ;  the proceeding in  re in, which perfects 
the inchoate right, relates back to the period when 
i t  first attached. “  The maritime lien travels 
with the thing into whosesoever possession it may 
come ”  (The Bold Buccleugh, u h i sup.), and the 
arrest can extend only to the ship subject to the 
lien. But, on the contrary, the arrest of a vessel 
under the statute is only one of several possible 
alternative proceedings ad  fu n d a n d a m  ju r is d ic -  
tioneni. I t  creates no right in the ship or against 
the ship at any time before the arrest; i t  has no 
relation back to any earlier period; it is avail
able only against the property of the person who 
owes the debt for necessaries, and the arrest need 
not be of the ship in question, but may be of any 
property of the defendant within the realm. The 
two proceedings therefore, though approaching 
one another in  form, are different in substance. 
In  the one case the arrest is to give effect to a 
pre-existent lien; in the other the arrest is only 
one of several alternative modes of procedure, 
because, to use the language of Dr. Lushington 
in The V o la n t (uh i sup.), *• i t  offers the greatest 
security for obtaining substantial justice in fur
nishing a security tor prompt and immediate 
payment.”

We shall now inquire how far the authorities 
are consonant with the conclusion that the 
statute 3 & 4 Viet. c. 65, s. 6, gave no maritime 
lien to the material man. For i f  on examining
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thorn i t  should appear that any clear course 
of decision or practice had arisen in favour 
of such a lieu, we should be very unwilliDg to 
disturb it. The first contested case which came 
before the courts on the statute of 1840 was the 
case of The A lexande r (u h i sup.), in Nov. 
*8 4 1 ,wtere tI]e question mooted was whether 
the Act gave a remedy in favour of persons 
who had supplied necessaries before the Act came 
into operation. In  the course of his discussion of 
that question Dr. Lushington said : “  The statute 
does not create a lien upon the vessel at a ll; the debt 
has no foundation upon the statute. The effect of 
the statute is expressly declared in the 6th section 
in these terms: ‘ That the Court of Admiralty 
shall have jurisdiction to decide all claims and 
demands whatever for necessaries supplied to any 
foreign ship or seagoing vessel, and to enforce 
the payment thereof.’ The statute, therefore 
simply confers upon the court a jurisdiction to be 
employed in every lawful mode which the court 
has the power to exercise for enforcing the pay
ment ; i t  might be by arresting the person of the 
owner if  he were resident here, or by arresting the 
property in case a necessity occurred.”  The same 
case came before the court in March 1882, when 
Dr. Lushington observed “  that when the recent 
statute conferred upon this court a jurisdiction in 
these matters, or rather perhaps revived an ancient 
jurisdiction lcrng prohibited, it never was nor 
could be intended to alter the law, but merely to 
give a new remedy which was rendered necessary 
in the peculiar case of foreign ships.”  I t  is per
haps scarcely to be doubted tbat the jurisdiction 
given by thestatute was a newoneandnot an old one 
revived, for the jurisdiction formerly asserted was 
of course prohibited on the ground that i t  did not 
exist. In  1845 the case of The Ocean (2 W. Bob. 
368) came before the same learned judge, aiid the 
point decided was, that articles supplied for the 
equipment of a vessel building in a foreign dock
yard were not necessaries within the statute in 
question. But in the course of the judgment the 
learned judge made these observations : “  Before 
the statute was passed all claims for salvage and 
all questions of damage, as well as demands for 
towage services where the transaction took place 
within the body of a county, were cognizable in 
the courts of common law alone. I f  this court had 
proceeded to adjudicate in the matter i t  would 
have been subjected to a prohibition. For the 
convenience of parties who might so render ser
vices or receive damage i t  was deemed expedient 
to restore the ancient jurisdiction of the Court 
of Adm iralty; i.e., if we rightly read the 
learned judge m cases arising within the body 
of a county. I n  The F lecha  (1 Sp. Eccl. & Adm 
438, July 1854) Dr. Lushington said that 
not the least important amongst the reasons for 
the passing of the section of the statute in ques
tion was that the law of this country might in 
that respect be assimilated to the general law of 
the maritime states of Europe,”  which is the 
first statement tbat we have been able to find 
from the lips of this learned judge which at all 
tends towards the conclusion tbat the material 

^ oulTd acquire a lien under the statute. In  
f«59 Dr. Lushington, however, further departed 
from his view that the statute created no mari- 
B ?eA®n-m, favourof the material men. In  The 
West irx e s la n d  (Swa. 454), which was a cause of 
necessaries brought by the matorial men against

the subsequent purchasers of the ship, Dr. Lush
ington said that the purchaser of a ship takeB 
subject to liens, and pronounced for the plaintiffs. 
This case went to the Privy Council, and there 
the court observing that important questions of 
Jaw had been raised in the argument expressed 
no opinion upon them, but reversed the decision 
of the Admiralty Court on the facts of the case, 
holding that the material men (ailed to raise a 
case on those facts. This case, therefore, comes to 
nothing as an authority on the point in question ; 
and whatever may have been the exact nature of 
Dr. Lushington’s decision in that case, he seems 
to have soon reverted to his early view, for in the 
year 1862, in the case of The G u s ta f (Lush. 508), 
Dr. Lushingtonin his judgment said: “  Claims for 
necessaries moreover do not possess ab o rig ine  a 
hen ; but carry only a statutory remedy against 
the res, which is essentially different.”  In  the 
year 1861 was passed the statute 24 Viet. c. 10, 
ot which the 5th section, omitting an immaterial 
proviso, is as follows : « The High Court of Admi
ralty shall have jurisdiction over any claim for 
necessaries supplied to any ship elsewhere than in 
the port to which the ship belongs, unless i t  is 
shown to the satisfaction of the court that at the 
time of the institution of the cause any owner or 
part owner of the ship is domiciled in England 
or Wales.”  By sect. 35 of the same Act i t  was 
declared that “ the jurisdiction conferred by 
this Act on the High Court of Admiralty 
may be exercised either by proceedings in  
rem  or by proceedings in  personam .'’ I t  
is evident that the 5th section of this Act is 
closely connected with the enactment which has 
been under discussion hitherto, and the view 
which it  w ill be seen was adoped by Dr. Lnshing- 
ton that these two statutes were in  p a r i m a te ria  
appears to us to be well founded. In  the year 
1863 the case of The E l la  A . C la rk  (u b i sup.) came 
before Dr. Lushington on a question arising on 
the statute 3 & 4 Viet. c. 65, where the learned 
judge held that a claim for necessaries supplied 
to a foreign ship might be enforced by proceedings 
m  rem  under the statute notwithstanding a sub- 
sequent and bond fid e  transfer to a British owner. 
‘ When the Legislature thought fit,”  said the 
learned judge, “  to put masters’ wages on the Bame 
footing as seamen’s wages they did, as relates to 
this court, constitute masters’ wages a maritime 
lien, and looking through the several recent 
statutes I  am led to the general conclusion that 
when the Legislature has appointed the proceed
in g s  rem  they intended to give the same remedy 
as heretofore was in use in this court in the 
administration of justice in the cases of maritime 
hen, though no express words may be used to that 
eneefe. Ihia language of the learned judge is 
perhaps not absolutely free from ambiguity 
because it  lelers to remedy only and not to 
rights; but the decision rests upon the proposi
tion that wherever the Legislature had by recent 
legislation given a proceeding in  rem  there it  had 
created a maritime lien. I t  is remarkable that the 
distinction between the language of the Legis
lature when it  gave a maritime lien to the master 
for his wages and when i t  gave a proceeding in 
rospect of necessaries did not attract the notice of 
the learned judge. In  the following year 1864 
arose the case of The P ac ific  (ub i sup.). There the 
plaintiff sued the vessel, whioh was a British ship 
for necessaries supplied, and the defendants, who
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were mortgagees, intervened. The case therefore 
arose under the statute of 1861, but Dr. Lushing- 
ton reviewed the whole law on the subject, in a 
judgment of which the following are material por
tions: “ Thedecision of the Privy Council in the 
case of The N eptune  (3 Knapp. 94), given in 
the year 1835, took away the last vestige of 
Admiralty jurisdiction in the case of necessaries, 
and from that date t i l l  the recent statutes the 
material man had no locus s ta n d i whatever in the 
Admiralty Court. His only remedy was in the 
common law courts; and there, unlike the mort
gagee, he could proceed only against the 
shipowner, not against the ship. This state 
of things was altered by 3 & 4 Viet,
c. 65, s. 6, which gave the court jurisdiction 
over claims for necessaries supplied to a foreign 
ship; but that statute not applying to British 
ships, the 24 Viet. c. 10, s. 5, gave jurisdiction 
over claims for necessaries supplied to any ship 
subject to two provisoes, viz., that the supply 
should have been made elsewhere than in the port' 
to which the ship belongs, and that at the date 
of the institution of the suit the shipowner should 
not be domiciled in this country. These enact
ments may seem diverse, but the reason for them 
is plain and uniform. Against the foreign vessels 
a real action is given to tho material man in all 
cases, because the owner is assumed to be beyond 
the jurisdiction ; and it  is also denied against a 
British vessel in case the necessaries have been 
supplied in the home port, because the presumption 
is that the supply was made upon the personal 
credit of the owner, who would there be known 
and trusted. In  short, the remedy against the ship 
is given only where a personal action against the 
owner would be fruitless; and not even then 
where the supply is to be assumed to have been 
made on his personal credit. The material man, 
therefore, by the mere fact of his supplying 
necessaries, iu no case obtains the ship as a se
curity until he institutes his suit in this court; 
and in the case of a British ship like the present 
he may never obtain it  at all if by reason of the 
owner having a domicil in this country the suit 
cannot be instituted. This, I  think, shows that 
tho material man has not a maritime lien, for a 
maritime lien accrues from the instant of the 
circumstances creating it, and not from the date 
of the intervention of the court.”  In  The T rouba
d ou r (1 A. & B. 302; 16 L. T. Rep. N. S. 156; 2 
Mar. Law Cas. O. S. 475) a case of necessaries 
against a British Bhip, which occurred in 1866, 
Dr. Lushington followed his decision in The Pac ific  
and reasserted that until institution of suit a 
necessaries man has no claim upon the vessel. In  
1871, in The Two E llens  (u b i sup.), Sir Robert 
Phillimore had to determine whether, as the law 
then and now stands, the material man has a 
maritime lien upon a British ship under the 
statute of 1861; and after reviewing several of the 
decisions of Dr. Lushington, he expressed his 
inability to acquiesce in the reasoning on which 
the judgment in The P a c ific  (ub i sup.) was founded, 
or to reconcile that reasoning with the judgment 
in The E l la  A . Clarice (u b i sup.). “  The two 
statutes ought,”  he said, “  I  should have ventured 
to think, to be construed as being in  p a r i  m a te r ia .”  
He further said that he should have thought that 
in the case of material men there was an 
inchoate lien before the institution of the suit, 
but nevertheless he determined to follow Dr.

I Lushington in the cpse of The P ac ific , and 
held that there was no such lien. This case 
was naturally carried to the Privy Council, 
when the decision of the court below to the 
effect that no maritime lien was created by the 
statute of 1861 against a British ship, was 
upheld. In  the course of the judgment, which 
was delivered by Mellish, L. J., he, after referring 
to the statute of 1840, said: “  in  the construction 
of this section, i t  has been held in several cases 
in the Court ol Admiralty that there is a mari
time lien in the case of supplies and necessaries 
furnished to a foreign ship ; and their Lordships 
do not mean to intimate any doubts as to 
the validity of those decisions, but they are of 
opinion that those decisions may be supported 
upon the ground that, though it is perfectly true 
that the only words used in the section are 
‘ that the High Court of Admiralty shall have 
jurisdiction ’—which words seem hardly suffi
cient in themselves to create a maritime lien— 
yet, looking at the subject-matter to which that 
section relates, i t  appears designed to enlarge 
the jurisdiction which the Court of Admiralty 
already had in matters forming the subject of a 
maritime lien. These are strong grounds for 
holding that, as respects salvage, and as respects 
collision, which already gave a maritime lien 
when they occurred on the high seas, i t  was 
intended that they should also, when they 
occurred in the body of a county, equally give 
a maritime lien ; ”  and that being so as to 
salvage and collision, it might be well said that 
‘ necessaries ’ immediately following i t  was in
tended that the same rule should apply in the 
case of necessaries.”  I f  this were really a 
decision on the point in question, it would 
no doubt be of the last importance; but to us 
i t  appears that the court merely suggested a 
distinction between the two statutes which 
rendered, in their opinion, a decision on the 
later enactment not conclusive on the earlier 
one. In the case of The Piece S uperio rs  
(L. Rep. 5 P. C. 482 ; 2 Asp. Mar. Law Cas. 
319; 30 L. T. Rep. N. 8. 887), in 1874, 
the Privy Council again accepted the view that 
sect. 6 of the Act of 1861 did not confer any 
maritime lien, for the reasons given in the case of 
The Two E lle n s  (u b i sup.).

The result of this long catena of authorities 
is hardly satisfactory. I t  shows that for several 
years Dr. Lushington repelled the notion that 
the statute of 1840 created any maritime lien 
in favour of a material man; it shows that 
in one or more cases he admitted the oppo
site view, but that at a yet later date he 
reverted to the earlier conclusion, and that 
in the one case, that of The E l la  A . C larke, 
in which he formally decided in favour of the 
lien, he did so on a principle of construction, 
namely, that when the Legislature gave a pro
ceeding in  rem  then i t  created a maritime lien ; 
and that this principle was rejected by the 
learned judge himself in the next case of The 
P acific , and by the Privy Council in the oase of 
The Two E llens. I t  appears to us that upon the 
whole the current of authorities is against the 
existence of tho lien. But the most important 
result, in our opinion, is the negative one that 
there has been no settled or uniform current of 
authority or of practice in the Admiralty Court 
in favour of the lien, and that the question is
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therefore properly open for decision on principle. 1 
In  our opinion, the two statutes of 1840 and 
•ivr if- (.^withstanding the observation of
Mellish, L.J. in The Two E llens) to be construed 
as m  p a n  m ateria , and we think that the decision 
ot the Privy Council in that case lends confirma
tion to the conclusion at which we arrive, namely, 
that whilst the statute of 1840 has enabled the 
material man to enforce his claim in the 
Admiralty Court, and as one means of relief has 
given him a right to arrest the ship, i t  has given 
him no maritime lien, and consequently no right 
against the ship til l action brought. I t  does not 
appear to ns probable that the Legislature, whilst 
giving a remedy against both foreign and British 
ships, should have created a lien in the one case 
which it  did not create in the other. To hold 
that the remedies are alike in the two cases is, we 
think, more consistent with international comity 
than an opposite decision would be. Mr. Hall 
suggested that, i f  there was no maritime lien, 
nevertheless the defendants in the present case 
were purchasers with notice of the plaintiffs’ 
claim. But whilst notice of an equitable lien 
affects a purchaser of the legal estate, notice of a 
mere personal claim againBt the vendor has no 
such effect, and it  appears to us that there is no 
pretence for contending that the supply of neces
saries creates any equitable lien against the ship. 
This argument, which indeed Mr. Hall did not 
press upon us, is untenable. Our conclusion is, 
that the appeal must be allowed and the plaintiffs’ 
action dismissed with costs here and in the court 
below. I  have the authority of the Master of the 
Rolls for saying that, though he concurs in the 
earlier part of the judgment with difficulty, he 
approves without qualification of the latter part 
of it, viz., that portion relating to the question of 
maritime lien.

Solicitors for the plaintiffs, H o llam s, Son, and 
Coward.

Solicitors for the defendants, Flews, Irv in e , and 
Hodges.

HIGH COURT OF JUSTICE.

QUEEN’S BENCH DIVISIO N.
F r id a y ,  A p r i l 17, 1885.

(Before M anisty and L opes, JJ.)
T he Steamship T hanemore L im ited  v .

T hompson and  others. (a)
P ractice— Service out o f  the ju r is d ic t io n — A ction  

aga inst underw rite rs  — Co-defendants served 
w ith in  the ju r is d ic t io n — Order X I . ,  r . 1 (g)

The p la in t i f f  brought his action  in  E n g la n d  on a 
po licy  o f  m arine  insurance aga inst several under
w rite rs . H e served his w r i t  o f  summons on two 
o f  the underw rite rs  who were w ith in  the ju r is 
d ic tio n , and  app lied  f o r  leave under O rder X I . ,  
r . 1 (g), to serve h is w r i t  on the other defendants, 
who were res id ing  out o f  the ju r is d ic t io n  in  Scot
la n d , as being necessary pa rties  to the action.

H e ld , th a t the p la in t i f f  ought to be a llowed to serve 
h is  w r i t  out o f  the ju r is d ic t io n ; a nd  that Order 
X I . ,  r .  1 (g), was fra m e d  to meet such a  case.

T his  w as an app lica tio n  fo r  leave to  serve a w r i t
(a) Reported by W. P. Eveesiey, Esq., Barrister-at-Law.

out of the jurisdiction, which had been referred 
- Chambers to the Divisional Court. 

I  he plaintiffs brought their action in the High 
Court of Justice on a policy of marine insurance 
against fortiy-fcur underwriters who had sub
scribed the policy in question.
-rv wt?,?f. the, above underwriters resided in 
rpoSloH wltHu the jurisdiction; the remainder 
resided or carried on business in Glasgow.
tb» “ e p“ ,n„tlff8 served a writ of summons upon 
»™ u-^°fdeff ldant8 who were in England, and
t h e  f ° r  lear ,t0  -serve the o th e r defendants, 
w ho were o u t o t th e  ju r is d ic tio n , w ith  the  w r it ,  on

r°n.Ild.T la(j tbey were necessary and proper 
H ig ltcou rtf16 aCt*°n a,ready commenced in the

shetp^ath di-aTifc in suPP°rfc the application 
, , . ^hat the steamship Thanemore was regis-
t m the Port Barrow, and traded between 

F I  aud the United States. The repairs of 
the said steamer, which formed the subject-matter 

-T® aotlon. w-ere effected in Liverpool, and the 
evidence of the shipwrights there was necessary 

support the claim, and the ship was in Liver- 
on. an average once in every month; the de- 

lendants within the jurisdiction had been properly 
and duly served; the action was set down to 

e rie in Liverpool, in or near which town all 
tne material witnesses resided ; and the cost of 
tying the action there would be much less than 
n Scotland, where every witness would have to 

be sent from England; and i f  leave to serve the 
defendants out of the jurisdiction were not 
granted, a separate action in Scotland would have 
to be brought against them.

By Order X I., r. 1:
or fUt °£ the jurisdiction of a writ of summons

°f a writ of summons may be allowed by tbe court or a judge whenever—
(g) Any person out of the jurisdiction is a necessary 

or proper party to an action proDerly brought against 
dome other person duly served within the jurisdiction

O. Barnes for the plaintiff.—I  apply ex parte  
tor leave to serve the defendants out of the juris
diction with a w rit of summons in this action, 
ihosei within the jurisdiction have been duly 
served with a w rit of summons, and the action is 
one that is properly brought in the High Court. 
A ll parties may be joined as defendants by the 
plaintiff ?K.ainst whom he has the right to relief 
whether jointly, severally, or in the alternative. 
-Lnerefore, all these defendants can now be 
properly joined as parties. Where partners were 
sued, one of whom was out of the jurisdiction, 
upon proof of proper service on the other partner 
within the jurisdiction, leave to serve the w rit 
upon the defendant abroad has been granted : 

Lightowler v. Lightowler W. N. 1884, p. 8.
On these grounds I  ask for leave to serve the writ 
on the defendant abroad.

M anisty, J . I  think leave ought to be granted. 
The parties are here sued jointly, and are severally 
liable. The majority happen to be in Scotland, 
but the minority in England have been duly 
served, and the action is one that ought properly 
to be tried in this country.

L opes, J .— I  am o f the same opinion. The 
defendants out of the jurisdiction are proper 
parties to be joined in this action with the defen
dants in England. I  think that Order X I.  r  1



m a r it im e  l a w  c a s e s . 399

A dm .] T he Chaules J ackson. [ A dm .

sub-sect, (g), was intended to meet this very 
case. Leave granted.

Solicitors for the plaintiffs, F ie ld . Roscoe, and 
Go., for Bateson, B r ig h t, and W arr, Liverpool.

PROBATE, DIYORCE, AND ADM IRALTY 
D IV IS IO N .

ADMIRALTY BUSINESS.
M onday, Feb. 9, 1885.

(Before B utt, J.)
T he Charles J ackson, (a) 

Co-ownership action—Reference—R egistrar's report 
— Stay o f  execution—Costs—Practice.

A  m anaging owner, who had not delivered accounts 
fo r  n ine years, in s titu te d  a  co-ownership ac tion  
f o r  settlement o f  accounts, and  fo r  paym ent o f  
the balance fo u n d  due to h im , and  cla im ed certa in  
items in  respect o f  m ate ria ls  supp lied to the ship  
f o r  w h ich  he had no t pa id , and  f o r  w h ich  the 
defendants were being sued in  the Queen’s Bench 
D iv is io n . The re g is tra r in  h is repo rt a llowed  
the p la in t i f f  these items. Upon app lica tio n  to 
confirm  the report, and f o r  judgm en t, the court 
decreed paym en t o f  the am oun t fo u n d  due by the 
reg is tra r, but stayed execution u n t i l  the defen
dants were protected aga inst the c la im s in  the 
Queen’s Bench D iv is io n , and  refused the p la in t i f f  
the costs o f  the action upon the g round o f  delay in  
rendering  h is  accounts.

Quaere: Is  a m anag ing  owner e n titled  to recover 
against h is  co-owners in  respect o f  sums o f  money 
due to th ird  parties  on account o f  the sh ip , but 
w hich  he has not p a id  ?

T his was an action instituted by Peter Lawson, 
as managing owner of ten-sixteenths of the vessel 
Charles Jackson, aeainst John Curwenand others, 
as owners of three-sixteenth shares, for settle
ments of the accounts of the said vessel, and for 
payment of the sums found due to him.

The action was instituted on the 12th July 
1883.

On the 1st Aug. 1884 Butt, J. ordered that 
the matters in dispute should be referred to the 
registrar to report thereon.

On the 23rd Jan. 1885 the ship was sold by 
the plaintiff in pursuance of an order of court. 
This order was made with the consent of the 
parties. The proceeds of the sale realised 7601., 
which was paid into a bank to abide the event of 
the action.

The reference was heard on the 15th Dec. 1884, 
when the registrar found that there was due to 
the plaintiff the sum of 2571. 14s. 6d., and recom
mended that “  each party ought to pay his own 
costs of the reference, and a moiety of the refe
rence fees.”

In  an affidavit sworn on the 31st Jan. 1885 on 
behalf of the defendants, i t  was alleged as follows :

5. In  the aocounts of the plaintiff filed in the above 
action the plaintiff claimed, as managing owner of the 
said vessel Charles Jackson, to have paid moneys, and to 
have made disbursements on my and the other defen. 
dants’ behalf in respect of the said ship, and amongst 
snoh moneys so alleged to be paid and disbursements 
made are included large sums of money as paid by the 
plaintiff to Messrs. Ritson and Co., of Maryport, in the 
county of Cumberland, ship chandlers and shipwrights,
(a) Reported by J. P. A spin ALL and Butler Aspihall, Esqrs.,

Barris ters*aVLaw.

Messrs. Michael Hutchinson and Co., of Liverpool, ship 
ohandlers, Messrs. Hayton and Simpson, also of Liver
pool, shipbrokers, and Messrs. Caleb Smith and Co., 
also of Liverpool, shipbuilders and engineers.

6. The said Messrs. Ritson and Co., Hutchmsonand Co.,
Hayton and Simpson, and Caleb Smith and Co. have 
recently commenced four different actions against me and 
other owners of the said vessel to recover certain sums of 
money which they allege to be due from them to me and 
the other owners in respect ot the said vessel Charles 
Jackson, and which sums of money I  verily believe were 
included in and formed part of the accounts filed m this 
action by the above-named plaintiff, and claimed by him 
as being payments made by him on behalf of myself and 
the other defendants. . , . ,

7. I  caused an appearance to be entered to the said
four actions so brought against me as aforesaid by 
Messrs. Ritson, Hutchinson and Co., Hayton and 
Simpson, and Caleb Smith and Co., and J am informed 
and believe a summons was issued by the plaintiffs m 
the said four actions pursuant to the Rules of the 
Supreme Court 1883, under Order X IV ., rule 1, to sign 
indement against me, notwithstanding appearance, but. 
on the hearing of such summons I  am informed and 
believe I  was allowed to defend such four actions, and 
which leave was affirmed upon an appeal. . ,

8. I  have caused to be served on the plaintiff a third-
party notice pursuant to the Rules of the Supreme 
Court 1883, Order XV I., r. 48, claiming to be indemnified 
by the plaintiff against all liability  in respect of the 
said four actions brought against me and the other 
defendants on the ground that such liability (if any) 
was improperly incurred by the plaintiff on bis own 
responsibility, and not in any way on my behalf or w ith 
my authority or consent, and I  have caused to be 
delivered my statements of defence in  the said four 
actions. *

I t  appeared that no accounts had been delivered 
for nine years prior to the action, and that the 
defendants were defending the action upon the 
ground that they had never been able to see or 
investigate the plaintiff’s accounts.

The plaintiff was now moving th a t:
1. The report of the registrar, dated 15th Deo. 

1884 in this action be confirmed.
2. That judgment be entered for the plaintiff 

in accordance with such report, with costs of the 
action and of this application and judgment.

3. That the costs of the plaintiff as between 
solicitor and client of the proceedings for and in 
relation to, and for the sale and completion of the 
sale of the said ship Charles Jackson be paid out 
of the proceeds of such sale, or in the alternative 
that the defendants pay such costs as were 
incurred by reason of their opposition to soch 
sale and the application for leave to sell.

Bankes for the plaintiff.—I  ask that judgment 
be entered in accordance with the registrar’s 
report, and that the plaintiff be allowed the 
coBts of the action. He is also entitled to be 
paid the expenses incurred by him in selling the 
vessel.

Raikes, for the defendants, contra .—The court 
should not let execution go in this action without 
protecting the defendants against the claims that 
are being made against them in the Queen’s Bench 
Division. Although the plaintiff has not paid 
these items they are allowed in the Registrar’s re
port. Should the plaintiffs in the Queen’s Bench 
Division get judgment, the defendants w ill have 
to pay these items twice over. The plaintiff is not 
entitled to the costs of this action, inasmuch as 
he has failed to deliver accounts for nine years. 
Ha by his own conduct has necessitated the 
present action.

B utt, J.—This is an action of partnership 
account. I t  appears that no accounts have been
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dehvered for nine years by the managing owner 
f ‘d r hlS “ tion> whose p r im d  fa c ie  

TTnLr T  dellver them afc some earlier date.
circutnstances, I  cannot give the 

plaintiff the costs of th is . action. But as to the
i°dn8T11nfCf rredt b:?.the plaintlff in selling the ship, 

f or§ek that sale was carried out by 
and thafcTtbe order of court for the sale 

I  therefore think the plaintiff is 
deduct all those costs from the pro- 

ceeds of the sale. Those are not costs of litiga- 
tion. I  therefore order that the defendants pay 
their share of the plaintiff’s costs of the sale of 
the vessel, or rather that the plaintiff may deduct 
tne cost from the proceeds.

As to a stay of execution, I  understand that the 
defendants have suffered judgment against them 
oy certain claimants, and that the plaintiff in this 
action has been allowed the amounts of those 
judgments m the registrar’s report, I  think 
that until the defendants are satisfied that those 
common law actions are stopped and that they are 
not mjeopardy from them, they ought not to part 
with their money to the plaintiff. I  think they 
are entitled to be protected. I t  may be that if 
the plaintiff gets execution in the action before 
me the plaintiffs in the common law actions w ill 
also get execution against the defendants, the 
result of which w ill be that the defendants w ill 
have to pay twice over. That is not just. I  
therefore w ill not allow execution to go in this 
action against the defendants until they are 
protected in the other actions. I  moreover am
not so clear that the plaintiff is entitled to judg
ment for amounts which he has not paid. I  am 
not at all prepared to say that I  should allow a 
managing owner, under ordinary circumstances, 
to have a judgment in respect of claims which he 
has not paid. As I  propose to deal with this 
matter the question is immaterial, but I  am by no 
means satisfied that the plaintiff is entitled to 
judgment in respect of the sums claimed in the 
Queen a Bench action.

Dr .B a ilees .—W ill your Lordship allow it  in 
this way, execution stayed with liberty to apply p

B utt, J.—Yes; I  see no objection to that. The 
more proper way would be to confirm the report 
and not make a decree.

Dr. R aikes .—Stay of execution w ill protect mv 
clients.

B utt, J.—I  shall make the ordinary decree for 
payment, but execution not to go until the court 
is satisfied that the defendants are secured against 
the claims in the Queen’s Bench Division, with 
liberty to either party to apply. I  also order that 
the plaintiff is entitled to deduct his share of the 
expense of selling the ship from the proceeds of 
the sale.

and°/Ĉ drS £be rda*rddd> Speedily, M um ford,

Solicitors for the defendants, E e ld e r  and 
Roberts.

W h ite  v . D itchpield  ; T he M eredith .
[A dm .

Tuesday, M arch  11, 1885.
(Before B utt, J.)

W hite t>. D itcheteld; The M eredith, ( a )  

Oo-ownership a c t io n -M a n a g in g  o w n e r-T im e  
C h a r te r -L ia b il i ty  o f  coow ner.

u Z e r a u J e % i n?  bef \ chartered out and  home

a v 7 y a g r i t Z r er' “  lem g  lr0W gU home unde*. a voyage charter m  consequence o f  the tim e  
charter having been broken, the purchaser o f

“ « *
Z m e r t L l Z anagin9 °Wner may he eniitled *»
althouah  ¿L 6 6 m m  ™ a commission on p ro fits , 
express a a L ° Wn!  *W s  ™  the sU V ^ d  no 
been entered ™ ™  * *  *° rem une ra ti™  has

John W h i t e V t 3« '011 iU P ersonam’ in s titu ted  by 
Ship M ereE th  * .maDa«InTg °w ner o f the steam-
o f one s7xUfnn8r Su S- J - D i tchfield, the owner 
ft, i c  ‘ y fou rth  share, to recover 331 9s 4d

t L e d ebyDth e tsh-al!1eged Sh?re ° £ the losses 8U8’-’ 
On 9 r i ‘PTdu rlnK the years 1873 to 1877. 

was bv an w i h JcUne 1884 the P la in tiff’s claim 
to report thereon!* refeiTed t0 th o re Ki3 tra>' 

The Registrar’s report was as follows :

a ll m atters in  d L 7 t e L ° t l , ?0nri ! dated 25tl‘ June 18sb
registrar, assisted h t ¿ athi,S a(itl,on W6re referred to the 
X do her;by7enort  yt w r? Iant’ t0 ™P0,tthereon. Now 
Mr. Sidney YonnV nf XT Wlth tb,° assistance of 
examined the cla inf filoS London, 1 meJr. i ant’ carefully 
all accounts and by tb? P}alntiff, together with
ceedings produced anSChH a a?d . the paPers an<1 P™- 
24th last; and“  the ’ i, ’ an,d ¿aving on July
John White thA «1® • *5?°’ 1?8*; bear(* the evidenoe of 
counsel for tho a 80 w^at was urged by
dant, I  find bY the BoIieitor for the defen-
61. 12, 8d t  /hZ 6 18 *nA t0 th0 Plair‘t if f  the «urn of 
annum as latereei  t h«™on at 4 per cent, per
also nf’o^’ tated in the schedule hereto annexed I  am
the reference11 P^y the C08ts. ofowner nf a claim by the late managing
331°9s L  t l  88' for a balance of on lf
defendant as o f ProP°rt lon alleged to be due from the 
sustained bv *°̂  $ne- 81xty-fc>iirth share of losses
years from at e 8u ip i o2nn^ ra*ther more than three
tC S h T s m a n  amo'n1?73 t0 JaEua,ry 1877- The claim® snmtT tn .small amount, was complicated and trouble- 
eCmed mvestigate. (1) The balance of 1W 18,
pris“ d inathd«U6 f° r  ti 6r5 r , t  ° f  th® three Periods com’ 
whollv ao°Jonnt8 (Nov- 1873 to Feb. 1874) has been
who had c°n tbe ground that the defendant“
homeward to” lredchla share while the ship was on he[ 
a share of I°,yT  fr0m th,e Black Saa. " ’as not liable for 
ward previously sustained on the ship’s out-
v -j under another charter-party (2) Tho
(March H g ’ t  fo r 'tC S c o n i^ e r io l
(3) The baInnno°f^inil£io ^ ^ j  Waa admhted to be due. 
for the p !?  ■ l 0l; } 2s\ ed- credited to the defendant

thlrd period (April 1875 to January 18771 has
two sums'of6̂ / b<i *8^ disaI’r anoe to the Plaint‘ff of TWO sums of 61. 9s. 8d. and 21. 14s. The former of these
50™ oTao chimed as the defendant’s share of a loss of
the plaintiff Ses 8d c V * 16 8hip whilet <™P'oyed by
yovave to Wert- 0nr , ° £ h,R own line of steamers on a 
pnd withnr,??kt \? 1id J?maica an(i baok w itbout a charter 
of ? 0tbKe defendant s authority. The second sum
of aVed beei> credited to the defendant as his share 
Plafntiff fo r t i  madeiD th° commission charged by the the management of the Bhip. For this he
per cent“on being afthe rate of 2?per cent, on the gross freight earned durimr his man«™
r 0 0 l k v fi r d ° f'Whii i  190i h'la been allowed, or aboui
anees f C  f e r  BT °  PT ° dV  ^  these disallow, anuses the p la in tiffs claim has been reduced from
(a) ¡Reported by J. p. Aspinall and Butler Aspinall, Esqrsj

Barrister s-at-Law, *
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331. 9s. 4c2. to 6t. 12s. 8(2., and considering also that the 
plaintiff ceased to be managing owner in the latter part 
of 1878, bnt did not bring the present action until very 
nearly six years later, in March 1884, I  am of opinion 
that he ought to pay the costs of the reference.

Schedule.
Claimed. Allowed.
£ s. d. £  s. d.

1. Nov. 1873-Feb. 1874.................. . 17 13 0 ...
2. March 1874-April 1875 ............. 26 8 10 ... ... 26 8 10

Deduct,
44 1 10 ....... 26 8 10

3. A p ril 1875-Jan. 1877 credited.... 10 12 6 ....... 19 16 2

33 9 4 ....... 6 12 8

The following petition in objection to the 
registrar’s report was filed by the p la in tiff:

Whereas by an order of court, dated the 25th day of 
June 1884, all matters in dispute in  the action of White 
v. Ditehfield were referred to the registrar and mer
chant. And whereas the said registrar by his report, 
dated the 31st day of December, found that only the sum 
of 61. 12s. 8d. was dne to the plaintiff, and that the plain
t if f  should pay the costs of the reference. Your 
petitioner submits that the decision of the registrar 
was wrong in law in holding that the defendant was not 
liable in respect of an existing contract, entered into in 
regard to the s.s. Meredith prior to the date when defen
dant purchased his Bhares in the said vessel, and on a 
subsequent voyage, during whioh loss was sustained by 
the employment of the said ship, and further that the 
registrar improperly exercised his discretiou in disallow
ing the plaintiff his commission for management of the 
said ship and making the plaintiff pay the costs of the 
reference, and your petitioner w ill therefore ever 
pray, &c.

In  answer to this petition the defendant filed 
an answer in support of the report.

According to the evidence given at the refer
ence it  appeared that the defendant had become 
the registered owner of one sixty-fourth share in 
Jan. 1874; that on the 7th Oct. 1873 the M ere d ith  
was chartered under what was alleged to be a 
time charter, from Middlesborough to Taganrog; 
that on the ship arriving at Kertch the charterer 
broke the charter ; that the ship was then brought 
home under a voyage charter; and that it was 
during this homeward voyage that the defendant 
purchased his share.

The plaintiff now appealed from the registrar’s 
report.

B igham , Q.C. (with him Atherley-Jones) for the 
plaintiff.—The registrar was wrong in law in 
holding that the defendant was not liable in 
respect of the losses incurred under the time 
charter. I t  is true that at the time the defendant 
bought his share the ship was being brought 
home under another charter, but i t  is submitted 
that the recharter was an incident of the voyage 
out under the time charter. The defendant 
would clearly be liable for losses incurred on the 
voyage home, even though they were incurred 
previous to his buying the share. [Bxjtt, J.—I  
am by no means sure of that.] So i t  is submitted, 
and i f  so, the voyage home being merely an inci
dent in the time charter, the defendant is liable 
for all losses incurred from the departure of the 
M ered ith  from England. The defendant is bound 
to stand in the shoes of the vendor from whom he 
bought. The purchaser of shares in  a ship is 
entitled to the profits accruing to the shares. I f  
so he must also bear the liabilities. Underwriters 
in case of total abandonment, and mortgagees on 
taking possession, are entitled to the freight 
accruing due. In  the same way they must take 
possession subject to all just burdens on the ship. 

•Vol. V., N.S.

[ H .  o f  L .

[Butt, J.—I  am not clear that underwriters take 
the burdens in cases of abandonment.] I t  is also 
submitted that the registrar was wrong in reduc
ing the item of commission. I t  was argued on 
behalf of the defendant at the reference that a 
co-owner like the plaintiff was not entitled to com
mission on the profits. I t  may  ̂be that the 
registrar has acted upon that fallacious principle 
in reducing the plaintiff’s claim.

BucTcnill, for the defendant, was not called upon.
Btjtt, J.—I  am very clearly of opinion that 

there is no liability on the part of Mr. Ditehfield 
to contribute towards any portion of the loss 
arising on the voyage that was to have been 
performed under the time charter. The time 
charter was at an end before the defendant pur
chased his Bhare, and therefore he cannot be 
liable in respect of any loss arising out or it. 
I  am not quite satisfied, although I  do not 
decide the point, that he is necessarily liable 
for any portion of the loss incurred on the home
ward voyage prior to the purchase of his share. 
The plaintiff, however, is not appealing in respect 
of that matter. That settles the first question.

On the second point, the only result of my inter
fering w ith the registrar’s report would be to 
add a few pounds to the amount allowed the 
plaintiff. I t  is a small matter in figures, though 
perhaps important in principle. I  do not agree 
at all with the contention which was taken before 
the registrar on behalf of the defendant, that in  
cases where the managing owner is a co-owner 
and has an interest in the adventure, that there
fore he is not entitled to any commission on the 
profits. I  think i t  is almost the universal practice 
for a managing owner under those circumstances 
to have some remuneration. The amount I  th ink 
is usually fixed, but I  am not aware that there is 
any hard and fast practice as to the amount 
where i t  has not been previously settled. Know
ing that Mr. Smith, the assistant registrar, has 
had considerable practice in these matters, and 
that he was assisted by Mr. Young, who has the 
widest and most extensive experience, I  cannot, m 
the absence of any evidence that the registrar 
was wrong, interfere w ith his allowance. This 
appeal must be dismissed with costs.

Solicitor for the plaintiff, R ■ Routledge.
Solicitors for the defendant, Thom as Cooper 

and Co.

H O U SE O F LO RDS.

N ov. 14, 17, 18, an d  Dec. 5,1884.
(Before the L ord Chancellor (Selborne), Lords 

Blackburn and W atson.)
A nderson, T ritton, and Co. v. Ocean Steamship 

Company, (a)
ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND.
General average c o n tr ib u tio n —L ia b i l i t y  o f  owners  

o f cargo—Salvage.
Where a  master enters in to  a towage contract, ren 

dering  the shipowners liab le  to p a y  a  sum  o f  
money named in  the contract whether the services 
prove beneficial o r not, and the ship an d  cargo are  
thereby saved, the rem u n e ra tio n  agreed upon m ay  
be the subject o f  a genera l average con tribu tion .

The fa c t  th a t a sh ipow ner has become liab le  to pay,

A nderson, T ritton, and Co. v. Ocean Steamship Company.

(a) Reported by C. E. M alden, Esq., Barrister-at-Eaw.
D



4 0 2 __________________ M ARITIME LAW  CASES.

H. of L.J A n d e r s o n , T r it t o n , a n d  Co. v . O c e a n  S t e a m s h ip  C o m p a n y .

a nd  has pa id , a  sum o f money f o r  services 
rendered to ike sh ip  an d  cargo, and  th a t such 
paym ent was reasonable, does not show con
c lusive ly th a t the whole o f  such sum  is  chargeable 
to general average. Before the owners o f  cargo 
can become liab le  f o r  a  genera l average c o n trib u 
t io n  i t  m ust be le ft to the ju r y  to f in d  w hat sum  
should  p ro p e r ly  be charged to general average 
u nder the circumstances.

Judgm ent o f  the C ou rt o f  A ppea l reversed.

T his was an appeal from a judgment of the Court 
of Appeal (Brett, M.R., Baggallay and Bowen, 
L.JJ.), reported in 50 L. T. Rep. 1ST. S. 171; 
5 Asp. Mar. Law Cas. 202, and 13 Q. B. Div. 651, 
reversing a decision of the Divisional Court 
(Grove, Lopes, and Mathew, JJ.), directing judg
ment to be entered for the defendants, the 
present appellants.

The action was brought by the respondents, 
as owners of the steamship A ch illes , to recover a 
sum of 162L 11s. Id ., alleged to be due from the 
appellants, as owners of a portion of the cargo, 
as a general average contribution. The A ch illes  
ran aground on a shifting sand-bank in the 
Hankow river in China, and her master, believing 
the ship and cargo to be in danger, signalled to 
another steamship, the S hanghai, for assistance. 
W ith  the help of the S hangha i the A ch illes  got 
off the bank uninjured. An arrangement existed 
between the owners of steam-vessels trading to 
the Hankow river to the effect that, i f  any vessel 
was in danger and signalled for assistance, she 
should pay the assisting vessel a sum of 10,000 
taels (25001.), whether the services rendered were 
beneficial or not, and that no services should be 
rendered for more than twenty-four hours. The 
master of the A ch illes  was aware of this arrange
ment when he signalled to the S hangha i. The 
arrangement was embodied in an agreement 
drawn up and signed after the A ch illes  had got 
off the bank, and a sum of 26911. 19s. 6d. was paid 
by the respondents to the owners of the Shangha i 
for the services and expenses. I t  was in respect 
of this sum that the general average contribution 
was claimed.

The action was tried before Cave, J. and a jury, 
and he gave judgment for the plaintiffs, but the 
Divisional Court directed judgment to be entered 
for the defendants. Their decision was reversed 
as above mentioned by the Court of Appeal, and 
the defendants, the cargo owners, appealed to the 
House of Lords.

The S o lic iio r-O e ne ra l (Sir F. Herschell, Q.C.), 
Cohen, Q.C., and Barnes appeared for the appel
lants, and contended that there was no agreement 
binding on the shipowners to pay any definite 
sum. The ship was, no doubt, in danger, and the 
salvors were entitled to quantum  m e ru it for their 
services, but the circumstances show that there 
was not at that time any binding agreement to 
pay 10,000 taels. These were not, properly 
speaking, “  salvage services,”  for they were only 
to continue for twenty-four hours whatever the 
condition of the Ach illes  might have been at the 
end of that time, and the money was to be paid 
whatever the result, an arrangement which 
cannot bind the cargo owners. The ju ry  have 
not found any contract, and i f  the S hangha i had 
brought an action in the Admiralty Court for 
salvage services this agreement could not have 
been set up in answer to her claim. In  any case

[H . of L.

the agreement can only bind the shipowners, not 
the cargo. There cannot be a general avorage 
contribution unless there is a salvage agreement 
enforceable in the Admiralty Court, and this 
agreement could not be enforced, being unreason
able. I t  is against public policy, and, even if 
good against the ship, it cannot stand against 
the cargo. They cited

Lohre y. Aitchison, 4 Asp. Mar. Law Cas. 168; 4 App.
Cas. 755 ; 41 L. T. Bep. N. S. 323;

The Hector, 3 Hagg. Adm. 95 •
The Clifton, 3 Hagg. Adm. 120 ;
The Princess Alice, 3 Wm. Bob. 138;
The Glenduror, 24 L. T. Bep. N. S. 499 ; 1 Asp. Mar.

Law Cas. 31; L. Bep. 3 P. C. 589 ;
The Medina, 3 Asp. Mar. Law Cas. 305 ; 35 L. T.

Bep. N. S. 779 ; 2 P. Div. 5 ;
The Waverley, 24 L. T. Bep. N. S.713; 1 Asp. Mar.

Law Cas. 47 ; L. Bep. 3 A. & E. 369;
Nicholson v. Chapman, 2 H. Bl. 257 ;
Newman v. Walters, 3 B. & P. 612.

H . M atthew s, Q.C., G. Bruce, Q .C ., and IL.T). 
Greene, who appeared for the respondents, were 
requested to confine their arguments to the 
points: (1) Whether the agreement was against 
public policy ; (2) Whether it  was binding on the 
cargo-owners; (3) Whether i t  was reasonable. 
They argued that it  was binding on the ship
owners, and, therefore, if they were compelled to 
make the payment, it  was a case of general 
average. The test is, was it judicious to make 
the sacrifice at the time ? The agreement in fact 
bound the owners:

Arthur v. Barton. 6 M. & W. 138;
Beldon y. Campbell, 6 Ex. 886.

There was a reasonable necessity here, and it  
appears from the evidence that the sum paid was 
not, in fact, unreasonable. Whether any par
ticular expenditure does or does not give rise to 
a general average contribution, depends upon 
whether i t  was, in fact, judioious :

Birhley y. Presgrave, 1 East, 220 ;
Kemp y. Halliday, 6 B. & S. 723; L. Bep. 1 Q. B.

520 ; 2 Mar. Law Cas. O. S. 370; 14 L. T.Eep. N. S.

Moran y. Jones, 7 E. & B. 523.
[Lord Blackburn.—The point is, was the case 
properly left to the jury, and have they found 
the payment reasonable as against the appellants 
here?] In  finding it  reasonable as to the ship 
they have found i t  reasonable as against all 
parties. The S hangha i was herself in danger, 
and as to what is a reasonable amount in such a 
case see The W averley {u b i sup.) ■

The Minnehaha, 15 Moo. P. C. 133;
The Medina (ubi sup.).

I f  the agreement was reasonable i t  was a sacrifice 
for the general good, and the cargo-owners are 
bound. No doubt, i f  the services had not been 
effectual, there would not have been a general 
average loss, but the Achilles and her cargo were 
in fact benefited, and as she could not have got off 
the bank at less expense, nor have set aside the 
agreement as inequitable, i t  must fall within the 
rule as to general average. I t  was, in fact, a 
salvage agreement:

The Undaunted, Lush. 90 ; 2 L. T. Bep. N. S. 520 ;
The Melpomene, 1 Asp. Mar. Law Cas. 515; L. Bep.

4 A. & E. 129 ; 29 L. T. Bep. N. S. 405 ;
The E. U., 1 Spinks Eoo. & Ad. 63.

The ship was in peril requiring assistance, and 
the agreement to pay the 10,000 taels was reason
able, and a payment for the general good stands
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on the same footing as a material sacrifice. I f  
the services had failed the whole burden would 
have fallen on the ship. This was not a case of 
duress such as The H e len  and George (Swab. 368). 
The salvors were themselves in danger, and are 
entitled to substantial remuneration:

The Phantom, 2 Mar. Law Cas. O. S. 442; L. Rep.
1 A. & E. 58; 15 L. T. Rep. N. S. 596.

The question of “  public policy ”  is covered by the 
finding of the ju ry  that the agreement was 
reasonable.

Cohen, Q.C. in reply.—The agreement is in 
equitable on the face of it, and would have been 
invalid as against the shipowners i f  they had not 
subsequently ratified it. I t  is inconsistent with 
the principles of salvage law, as administered in 
the Admiralty Court. See

The City of Chester, 5 Asp. Mar. Law Cas. 311;
9 P. Div. 182; 51 L. T. Rep. N. S. 485;

The De Bay, 8 Asp. Cas. 559 ; ■ 5 Asp. Mar. Law Cas.
156; 49 L. T. Rep. N. S. 414.

A t the conclusion of the arguments their 
Lordships took time to consider their judgments.

Bee. 5, 1884.—Their Lordships gave judgment 
as follows:—

Lord B l a c k b u r n .—My Lords : The first para
graph of the statement of claim is as follows: “  In  
consideration that the plaintiffs, at the request of 
the defendants, had taken on board a ship of the 
plaintiffs, called the Achilles, certain goods of the 
defendants, to be carried on board the said ship 
from Hankow to London, the defendants promised 
that they would contribute and pay their just 
share and proportion, in respect of the said goods, 
of any general average loss that might arise or 
happen to the ship during the said voyage.”  The 
statement then proceeds to aver that the ship 
w ith the goods on board took the ground, and 
that the ship and crew were in danger of perish
ing, and that “  her master and crew, being unable 
to rescue the said ship or the said cargo from the 
said danger, help and assistance were obtained, 
and were necessary and proper for that purpose, 
for which the plaintiffs were obliged to pay, and 
did pay, 2691?. 19s. 6 c?., and the ship and cargo 
were by means of the said help and assistance 
preserved.”  I f  there was a general average loss 
to which the defendants were to contribute it  is 
not now in controversy that the defendants’ pro
portion of 2691?. 19s. 6d. would be 162?. 11s. 7d., 
and for that sum the action was brought. There 
can, however, I  think, be no doubt that the plain
tiffs are not tied down to recover that exact 
amount or nothing. I f  i t  was proved that there 
was a claim for general average, but that the 
amount for which the claim was made out was 
less than 2961?. 19s. 6c?., the plaintiffs might still 
recover the proper percentage of that amount 
actually made out. The defendants by their 
statement of defence put the plaintiffs on proof 
of everything, and contended, and I  rather think 
still contend, that the plaintiffs are not entitled 
to recover anything. But they seem to have had 
doubts upon that subject, and therefore bring 76?. 
into court. What the effect of this mode of 
pleading might be on the costs I  do not stop to 
inquire. I t  certainly shows, to my mind, that, 
besides the issue whether there was a general 
average at all, there was a serious issue as to 
what the amount was to which the cargo had to 
contribute as a general average. I  may as well

clear away a matter of prejudice. I f  anyone is 
insured in  the ordinary form his insurers would 
have to indemnify him for general average. I t  
is, therefore, usual enough for a merchant who is 
insured to hand over the defence to his insurers; 
if they can make out that the merchant is not 
liable at all, there is no claim on the insurers ; i f  
they can make out that the amount pay able is less 
than is demanded, the claim on the insurers is 
less. I  th ink i t  very likely that in this case 
insurers are defending the action in the name of 
the defendants, though I  do not know that i t  is so, 
but that makes no difference in the law, and Bhould 
make none as to the findings of fact. No more 
contribution is exigible from the owner of a 
parcel of goods that are insured than from the 
owner of a parcel that is not insured.

On the tria l evidence was produced on the part 
of the plaintiffs only, the defendants calling none. 
A t the close of the case it  was submitted that 
there was no case, and various objections were 
taken. One of these I  may now notice ; There 
was evidence—I  do not now say more—that not 
only the ship, but also the cargo, were exposed to 
a peril from which the master and crew were 
unable to rescue them ; that the assistance of the 
S hangha i was requested and was granted; and 
there was evidence that by the assistance of the 
jS hangha i the ship and cargo were saved from 
that peril. Mr. Cohen’s objection, if I  understood 
him rightly, was that, assuming all to be true 
which this could prove, i t  would show a claim for 
salvage for which the owners of the S h a n g h a i 
might have brought a suit in the Court of 
Admiralty against the ship and cargo, and that 
in that court the amount of the fair reward 
would have been decided by the Admiralty, 
taking everything into consideration ; the peril 
to the S hangha i, which does not seem to have 
been great, being one element, and the sum which 
the owners of the S h a n g h a i in all cases demanded 
being another, but not a conclusive one. But I  
th ink this was not a tenable point. The owners 
of the A ch ille s  paid the amount demanded by the 
S h angha i as a disbursement; after they had been 
paid the owners of the S han g h a i could not have 
brought any suit. And I  th ink it  would be a very 
unjust rule of law that the cargo owners should 
go free from a payment which they might have 
been forced to make to the owners of the 
S h angha i because the owners of the A ch illes  did 
not put the S hangha i to a suit in the Court of 
Admiralty, but, rightly or wrongly, paid as a 
disbursement the whole amount demanded. I  do 
not th ink that the owners of the A ch ille s  could, 
by paying the claim of the S hangha i, entitle 
themselves to recover more from the goods 
owners than the S hangha i could have recovered 
in  a salvage suit against the goods owners, but I  
do not see why they might not recover whatever 
i t  was fair and just should be paid as a contri
bution. General average, as is explained in 
Abbott on Shipping, part 3, chap. 8, p. 342 (5th 
edit.), is founded on the Rhodian law, which, 
however, in terms did not extend further than to 
cases of jettison; but its principle applies, and 
i t  has been applied, to other cases of voluntary 
sacrifice for the benefit of all, that is, if  properly 
made. Those things whioh are actually saved in 
the sense explained in Abbot on Shipping, part 3, 
chap. 8, sect. 13, p. 355 (5th edit.), must con
tribute. In  K em p  v. H a llid a y  (6 B. & S. 746)
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I  said: “ In  order to give rise to a charge as 
regards general average, i t  is essential that there 
should be a voluntary sacrifice to preserve more 
subjects than one exposed to a common jeopardy, 
but an extraordinary expenditure incurred for 
that purpose is as much a sacrifice as i f  instead 
of money being expended money’s worth were 
thrown away. I t  is immaterial whether the 
shipowner sacrifices a cable or an anchor to get 
the ship off a shoal, or pays the worth of it  to 
hire those extra services which get her off. I t  is 
quite true that so long as the expenditure by the 
shipowner is merely such as he would incur in 
the fulfilment of his ordinary duty as shipowner, 
i t  cannot be general average,”  And I  may 
observe that in the specimen of an adjustment 
given in Abbott on Shipping (part 3, chap. 8, 
sect. 16. p. 359, 5th edit.), and sanctioned by Lord 
Tenterden’s high authority, one of the items 
allowed is “ expense of bringing the ship off the 
sands, 50Z.” That item must have been a dis
bursement to pay for services hired. I  think 
that the promise stated in the first paragraph of 
the statement of claim is one that would be 
implied by law in every contract for the carriage 
of goods. The shipowners have, I  think, a lien 
t i l l  the contributions are paid or secured. The 
goods owner may raise the question whether any, 
and i f  any what, coiitribution is due, by offering 
to pay what, i f  anything, he admits to be due, 
demanding the goods, and i f  refused bringing 
trover, and so raising the question whether he has 
been ready and willing to pay enough. Bnt I  
see no reason why the same question should not 
be raised in this form of action. Questions of 
this sort are generally more conveniently settled 
by average adjusters as arbitrators, or by stating 
a case on any question of law on which the 
opinions of average adjusters differ; but the 
action having been brought must be disposed of.

I  have come to the conclusion that, on the 
evidence given at the trial i t  was not a simple 
issue whether the whole sum actually paid by the 
shipowners to the owners of the S h angha i was 
chargeable to general average, and, if  that was 
not made ont, that nothing was to be recovered. 
I  do not think that i t  would follow merely from 
the shipowner having become liable to pay and 
having paid that sum, that the whole of i t  was 
chargeable to general average. I  think i t  might 
well be that on this evidence the proper conclu
sion was that something differing from that sum 
might be chargeable, and I  th ink that, t i l l  i t  is 
ascertained whether any sum was chargeable, and 
what that sum was, the case is not ripe for deci
sion. And I  do not think that the answers by 
the ju ry  to the questions asked by ths learned 
judge at the tria l suffice to enable this House to 
solve that question, I  have therefore come to the 
conclusion that neither the judgment given by 
Cave, J. in favour of the plaintiffs for the whole 
amount, nor the order of the Divisional Court 
entering judgment for the defendants, nor the 
order now appealed against restoring the judg
ment below, can be supported, and that the only 
course that can be adopted by this House is to 
order a new trial. The principles on which I  come 
to this conclusion have not often been discussed 
in  a court of law ; they probably often come 
before average adjusters, and are of great import
ance. The contract of the shipowner is to carry 
on the goods to their destination. In  B eldon  y.

[H . of L.

C am pbell (6 Ex. 886) i t  is said by Parke, B., with, 
I  think, perfect accuracy, “  there is no doubt of 
the power of the master by law, but some as to 
what extent it  goes, to bind the owner. The 
master is appointed for the purpose of conduct
ing the navigation of the ship to a favourable 
termination, and he has as incident to that 
employment a right to bind his owner for all that 
is necessary, that is upon the legal maxim, Quando  
a liq u id  m an d a tu r, m a n d a tu r et omne pe r quod 
p e rv e n itu r  ad i l lu d . ”  And I  think that i f  the 
question here raised had been whether the owners 
of the A ch illes  were bound by a contract made by 
their masters to pay the owners of the S hangha i 
the sum in question, the first questions asked by 
Cave, J. would have been perfectly right. Id o  
not, however, think that on the evidence any 
question of the authority of the master to bind 
his owners really was raised. The two sets of 
shipowners had a common agent, Drysdale, 
Ringer, and Co., and I  should rather conclude 
that Drysdale, Ringer, and Co. were the persons 
who, on behalf of the owners of the S hangha i 
agreed to send out the S hangha i to help the 
A ch illes  as soon as the master of the Ach illes  
signalled that he wanted help, and that the 
amount of remuneration to be paid by the owners 
of the Ach illes  to the owners of the S hangha i was 
not discussed or settled between the captains at 
all, but was settled in the first instance by Drys
dale, Ringer, and Co, and afterwards the two 
sets of shipowners ratified and agreed on what 
they settled. I  think, therefore, that i t  was quite 
clear that there was a contract binding on the 
owners of the Ach illes  to pay the sum of 
2691Z. 19s. 6(Z. to the owners of the S h a n g h a i; 
whether i t  was made by themselves or by their 
master for them is, as far as regards the binding 
of the owners of the A ch illes , unimportant. But 
neither the owners of the ship nor their master 
have authority to bind the goods, or the owners 
of the goods, by any contract. The master has, 
I  think, authority to make for his owners all 
disbursements which are proper for the general 
purposes of the voyage, and when once those dis
bursements are paid for, either by the master ou 
of funds belonging to the owner which the master 
has, or by funds which the owners themselves 
apply to discharge a contract which they either 
could not dispute because the master had bound 
them to make it, or did not choose to dispute, I  
th ink that the disbursement, in so far as i t  is a 
disbursement for the salvation of the whole 
adventure from a common imminent peril, may 
properly be charged to general average. But I  
think there is neither reason nor authority for 
saying that the whole amount which the owners 
of the ship choose to pay is, as a matter of law, 
to be charged to general average. And though I  
quite agree that there is some evidence here that 
the A ch illes  and her cargo were both in danger, 
and were both saved by the services of the 
S hangha i, and though I  also agree that i t  is not 
a question of law whether the amount of the sum 
charged as a disbursement was exorbitant or not, 
s till I  cannot find that any question as to the 
amount, was submitted to the jury.

I t  seems to me that i f  such a question had been 
submitted to a j ury there is much in the evidence 
that might make it  very doubtful whether the 
ju ry  would think this sum properly chargeable 
against the owners of the goods i f  uninsured. I f
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they thought the charge was against the under
writers, there is a common enough impression, 
not confined to jurymen, that the underwriter’s 
trade is such as to make i t  right to be liberal in 
deciding any doubtful question against them. I  
do not think this ought to influence, but i t  might 
do so. I  cannot, however, find that the opinion 
of the jury was taken at all as to the amount. 
On a new trial that question may be raised, and 
i t  may be a subject of great difficulty to say what 
evidence bears on it, and what the proper direc
tions to the jury should be. I  think it  better not 
to prejudice the question further than by saying 
that the fact that the owners of the A ch illes  had 
by contract, made either by their master or by 
themselves, became bound to pay this sum, and 
had paid it, is not, I  think conclusive that the 
whole of it  was chargeable to general average, 
though part of i t  may be. I f  your Lordships 
agree in this opinion, I  think that the order of 
this House should be for a new trial, and that 
all the costs of the trial, and in the Divisional 
Court, and in the Court of Appeal, are thrown 
away; and that as neither party can be said to 
have succeeded in this House, each party should 
bear his own costs in this House. I  therefore 
move accordingly.

The L o ed  C h a n c e l l o r  (Selborne) and Lord 
W atso n  concurred.

O rder appealed f r o m  reversed, except so f a r  as 
i t  rescinds the order o f  the Queen’s Bench 
D iv is io n  th a t ju d g m e n t he entered f o r  the 
defendants. Cause rem itted  w ith  d irec tions  
f o r  a  new t r ia l .

Solicitors for the appellants, W altons, B u lb ,  
and W alton.

Solicitors for the respondents, F lu x ,  Son, and 
Go.
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COURT OF APPEAL.
Oct. 30, 81, and N ov. 10, 1884.

(Before B r e t t , M.R., C otton  and L in d l e y , L.JJ.)
U z ie l l i  a n d  C o . v. T h e  B oston M a e in e  I n s u r a n c e  

C o m p a n y , (a)
M a r in e  insu rance—Reinsurance— N otice  o f  aban

donment to re insu re rs— Sue and labour clause— 
“  Factors, servants, or assigns.”

The p la in tif fs  had {as agents f o r  a F rench  insurance  
company) effected w ith  the defendants a po licy o f  
m a rin e  insurance upon a large num ber o f  steamers, 
as per l is t  attached to the p o lic y ;  the p o licy  being 
a reinsurance a p p ly in g  to po lic ies  issued by the 
F rench  com pany, subject to the same terms, 
clauses, and  cond itions as those polic ies, but to 
cover to ta l loss on ly . The po licy  contained the 
o rd in a ry  su ing  and labou ring  clause in  fa v o u r  o f  
the assured, th e ir  “  factors,servants, a nd  assigns.”  
One o f  the vessels nam ed in  the lis t  attached to 
the po licy , and  there in  insu red  fo r  1000Z., went 
ashore. The p o lic y  issued by the F rench  company 
upon th is  vessel was its e lf  a p o licy  o f  re insurance  
effected by some o f  the o r ig in a l underw rite rs  o f  the 
vessel. The owner o f  the vessel served notice o f

abandonm ent upon the o r ig in a l u n d e rw rite rs , bu t 
not upon the F rench  company o r upon the 
defendants ; the o r ig in a l unde rw rite rs  refused to 
accept the notice, an d  took steps to get her off, 
and  eventua lly brought her in to  d ry  dock a t L e ith  
a t considerable cost and expense. A t L e ith  the 
o r ig in a l underw rite rs  agreed w ith  the owner to 

ay  h im  89 p e r cent, o f  her va lue, and take  
e r ;  but, a p a rt fro m  th is  agreement, the vessel 

was a constructive to ta l loss. The F rench  com
p any  p a id  to the o r ig in a l underw rite rs  who had  
re insured  w ith  them th e ir p ro p o rtio n  o f  the 
88 p e r cent., together w ith  the ir p ro p o rtio n  o f  
the expenses, m ak ing  together 112 p e r cent, o f  
the sum  so insured. The F rench  company now  
sought to recover f r o m  the defendants the am ount 
so p a id  by them to the o r ig in a l underw rite rs  :

H e ld  (v a ry in g  the ju d g m e n t o f M athew , /.), th a t the 
notice o f abandonment to the o r ig in a l u n d e rw rite rs  
was sufficient, and  tha t, as between the re insu re rs  
and  reinsured, no such notice was necessary ; 
th a t the p la in t if fs  were not en titled  to recover on 
the p o licy  its e lf  more th a n  1000Z. ;  and  th a t they 
could nbt recover any more under the su ing  a n d  
labou rin g  clause, as the o r ig in a l underw rite rs  
were not the ir fac to rs , se rvan ts, o r assigns.

T h is  was an appeal from a judgment of Mathew,
J., sitting without a jury.

I t  appeared that in the month of February 1881 
the owners of a vessel called the Rose M id d le to n , 
effected with certain underwriters at Lloyd’s a 
policy of insurance upon that vessel for a sum of 
1500Z., and also insured her in certain insurance 
clubs. In  the same month the Lloyd’s under
writers reinsured that risk for 1500Z. with the 
plaintiffs, who were acting as agents and in 
surance brokers for a company called the Com- 
pagnie l ’Armement of Paris. This policy con
tained a sue and labour clause.

In  the course of 1881 the plaintiffs, acting on 
behalf of the French company, effected with the 
defendants a policy for 345,073Z. upon 443 vessels, 
as per list attached to the policy. Upon the list 
appeared the Rose M idd le ton , therein insured for 
1000Z. The policy appeared on the face of i t  to 
be a policy of reinsurance applying to policies 
issued by the French company, “  subject to the 
same terms, clauses, and conditions as the 
original policies, and to pay as may be paid 
thereon, but to cover the risk of total loss only.”  
There was also the ordinary sue and labour 
clause in favour of the assured, “  their factors, 
servants, and assigns.”

In  the month of October 1881 the Rose 
M id d le to n  went ashore, and her owners, having 
elected to treat her as a total loss, gave notice of 
abandonment to the original underwriters and 
clubs ; but no notice of abandonment was given 
to the plaintiffs or to the French company, or to 
the defendants. The underwriters and clubs 
refused to accept the notice and succeeded in  
getting the vessel into port at Leith at consider
able expense, aDd there agreed with her owners 
to pay them 88 per cent, of her value; but, apart 
from this agreement, it  appeared that the vessel 
was a constructive total loss. The vessel was 
then sold by the underwriters.

Thereupon the plaintiffs, on behalf of the 
French company, became liable to pay, and paid 
to the underwriters, their proportion of the 88 
per cent, and their proportion of the Balvage(a) Repotted by A. A. H opkihs, E8q., Barrister-at-Law.
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expenses, less the proceeds of the sale, the total 
amounfc working oat at 112 per cent, of the 

1500Z. insured, namely 16802.
The plaintiffs brought an action against the 

defendants to recover that amount.
Mathew, J. at the tr ia l gave judgm ent fo r  the 

p la in tiffs  fo r 11202., being 112 per cent, upon the 
10002. for which the vessel in  question was 
insured w ith  the defendants.

The defendants appealed.
. F in la y , Q.C. and Edge for the appellants.—The 
judgment ought to have been for the defendants. 
The policy effected by the plaintiffs with the 
defendants was to “  cover the risk of total loss 
only”  and there has been no total loss; the owner 
and underwriters did not treat her as a total loss, 
but came to terms about her on another footing. 
But even if there was a total loss, the defendants 
have had no notice of abandonment; such notice 
is necessary in the case of reinsurers :

Phillips on Insurance, s. 1506;
Arnould on Marine Insurance, 5th ed. p. 104.

But i f  this is not so, the plaintiffs can only 
recover the 88 per cent, of the amount insured, 
for that is all they have paid in  respect of the 
loss; they claim the excess under the sue and 
labour clause, but that only applies to the 
assured, their “  factors, servants, and assigns,”  
in  this case the original underwriters were none 
of these things. They cited

Lohre v. Aitcheson, 41 L. T. Eep. N. S. 323 ; 4 Asp.
Mar. Law Cas. 168; 4 App. Cas. 755;

Kidston v. The Empire Marine Insurance Com
pany,15 L. T. Eep. N. S. 12; 16 lb . 119, 286; 
L. Eep. 1 C. P. 535 ; 2 lb . 357; 3 Mar. Law Cas.
O.S. 400,468.

Cohen, Q.C. and Barnes, for the respondents, 
were asked to argue the last point only.—The 
original underwriters who sued and laboured did 
so as the servants of the plaintiffs. The policy 
contains the words “  to pay as may be paid 
thereon,”  and these words impose the same 
liability upon the defendants as that which the 
plaintiffs bore. They cited

Mackenzie v. Whitworth, 32 L. T. Eep. N. S. 163 • 
L. Eep. 10 Ex. 142; 1 Ex. l) iv . 36; 44 L. J. 81, E x .; 

Dixon v. Whitworth, 40 L. T. Eep. N. S. 718; 4 Asp 
Mar. Law Cas. 327; 4 C. P. Div. 374.

Cur. adv. vult.
N ov. 10.—B r e t t , M .R—In  this case the action 

is brought by the plaintiffs, who are the assured 
under ihe policy, against the defendants, who are 
the insurers, and the action is to recover for a 
total loss. The case was tried by Mathew, J. and 
he gave judgment for an amount which is 
112 per cent, of the sum insured by the policy, 
and thereupon the defendants appealed to this 
court. Now, this policy upon which this action is 
brought is a policy of reinsurance effected by 
persons who are themselves reinsurers under 
another policy, and accepted by the defendants to 
the amount of 10002. Now, the judgment has 
given the plaintiffs more than 10002., and the 
defendants have argued four objections to that 
judgment before us. First, they said that the 
policy was an insurance against total loss only, 
that there was in fact no total loss, and therefore 
judgment should have been given for them; 
secondly, they said that no notice of abandon
ment had been given to them by the plaintiffs; 
thirdly, that the judgment was too large, because 
they are not liable under the circumstances to pay I

more than 88 per cent, of the 10002.; and 
fourthly, that the plaintiffs cannot under the 
circumstances recover anything under the sue 
and labour clause. As to the first point, I  think
} * “  ?bT10U3 th?fc there was a constructive total 
loss of the vessel; the argument advanced on that 
point seemed to me to answer itself. As to the 
P?111. *be notice of abandonment, it  is
admitted that the plaintiffs gave no such notice 
to the defendants, but the policy is entered into 
between subsequent insurers, who under it became 
n eir urn assured, and inasmuch as due notice 

was given by the owner to the first insurers, it 
seems to me that, according to the rules of in- 
! ! " a?,c.e a that is amP1y sufficient. Then comes 
iT t f l  r ,?ueatl?.n as to what is the subject- 

er of this policy, and on this point we must 
again remember that i t  is a reinsurance policy 
entered into by reinsurers. I t  is still, I  think, a 
po icy upon the ship; but then comes the ques- 
ion o what is the plaintiffs’ interest in the ship, 

is true that they have no interest as owners, 
, 1“ 1S. dear that they have an insurable interest, 

n it  is equally clear that that interest is the 
oss which they might suffer under their policy 

ot insurance. Now supposing they had insured 
s ship to its full value, their loss might then 

e more than the fu ll value, by reason of their 
avmg to pay something under the sue and labour 

c ause, and therefore the interest they would have 
at risk would be the amount which they might 
nave to pay under their policy. If, therefore, 
tney had insured themselves in this policy to the 
fu ll amount and more of the sum for which they 
we™ themselves insurers, then I  should not have 
said that they were over-insured, their interest 
at risk being what I  have stated. What they 
nave insured then is the interest which they have 

f  io n ’ kUt t0 wbat extent ? Only to the extent
0 10002.; they stand their own insurers as to any 
excess. I f  that be the nature of this policy, then 
the plaintiffs cannot recover more than 100 per 
cent, of the amount for which they insured.

,tberef°re! are entitled to recover 
10002. under this policy, and they cannot recover 
more unless the sue and labour clause is applicable.
1 hat brings me to consider and construe the pue 
and labour clause in such a case as this, in a 
policy of reinsurance upon a policy of reinsurance. 
By the terms of the clause i t  shall be lawful under 
the policy for the assured, “  their factors, servants, 
and assigns, to sue labour,”  <fcc. I t  was the diffi
cult question raised as to the meaning of this clause 
in this policy that made us hesitate about giving 
judgment at once. Speaking for myself, I  should 
be anxious to give it the largest possible inter
pretation, so that where there has in fact been a 
suing and labouring which has been advantageous 
to every insurer, the assured might be held 
entitled to recover under this clause. But here 
the actual suing and labouring was not done by the 
plaintiffs themselves, but by the underwriters of 
Lloyd s Association, who were not employed by 
them, and who were not their “ factors, servants, 
or assigns.” I f  the word “  agents ”  had been used,
I  should have hesitated still more in coming to 
this conclusion; but the words used are those of 
the common form, and are not, I  think, wholly 
sufficient to cover this particular loss in a re
insurance policy upon a reinsurance policy. 
The judgment must therefore be varied to this 
extent, that the plaintiffs must have judgment
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for 1000Z. This point was scarcely glanced 
at in the argument before the learned judge, and 
substantially the respondents have succeeded on 
the appeal. We therefore dismiss the appeal 
with costs.

Cotton, L.J.—I  agree.—There have been two 
principal contentions put forward on the part ot 
the appellants: first, that they are not liable at 
a ll; secondly, that i f  they are liable, they are 
only liable to the extent of the 88 per cent, paid 
to the original insurers, I  w ill add nothing to 
what has been said about the total loss, in my 
opinion it  is clear that there was a total loss. 
Then i t  was said that notice of abandonment 
ought to have been given to the defendants, but 
in my opinion there was no need to do so; notice 
of abandonment was given to the original in 
surers, but they did not accept i t ; they could not 
give such notice to any other persons without 
accepting the abandonment. The defendants, 
therefore, are liable for something, and in order 
to see for what we must look at the contract. 
Now the policy is a policy of reinsurance apply
ing to policies issued by the French company, 
“  subject to the same terms, clauses, and con
ditions as the original policies, and to pay as 
may be paid thereon, but to cover the risk of 
total loss only.”  The conditions show that this 
was an insurance upon a ship effected by persons 
whose interest in the ship was not as owners ; 
but, as having this interest, that they were liable 
upon the policies issued by them to a certain 
extent upon the ships mentioned in the list. 
Therefore I  agree with the Master of the Rolls, 
that the liability of the defendants is for 10001. 
The words “ to pay as may be paid thereon”  
have been relied on to lim it that liability to the 
88 per cent, paid to the original insurer, but in 
my opinion they have not that effect, they only 
provide that the defendants are to repay the 
plaintiffs whatever they may have had to pay 
under their policies, subject only to a total loss 
occurring. Total loss has occurred, and they are 
liable to pay to the extent of 100 per cent.—that 
is 1000Z.—for everything which the plaintiffs 
properly paid under their policy. I  w ill not go 
again through the argument raised upon the 
sue and labour clause. In  my opinion that clause 
is not so framed as to make the acts of the under
writers at Lloyd’s the acts of the French com- 
panv, and no additional burden can be made out 
of that clause beyond the 1000Z.

L indley, L.J.—I  am of the same opinion. 
■Several questions have been discussed. The first 
point that there was, in fact, no total loss fa ils; 
when one looks at the figures it  becomes too 
clear for argument. Upon the second point, that 
there was no notice of abandonment to the 
defendants, it  seems settled law that no notice is 
necessary in such cases. There is an American 
decision in a case of M astie v. De Peyster (3 
Caines, N. Y. 190), in which Kent, C. J. and Living
stone, J. so decided in carefully reasoned judg
ments, and since then i t  has been accepted as 
law, though the point is not very familiar in this 
country. The plaintiffs, therefore, are entitled to 
recover something, the question is how much ? 
They sue to recover 112 per cent., being the 88 per 
cent, they paid as for a total loss, and the remainder 
which they paid under the sue and labour clause 
in the policy. In  this policy there are three clauses

to be considered : the first is that by which the 
policy is expressed to be upon a ship to the 
extent of 1000Z.; the second is a special clause as 
to this being a policy of reinsurance; and the 
third is the sue and labour clause. I t  seems to 
me that but for the second clause the case would 
stand thus, that the plaintiffs would only be 
entitled to recover 88 per cent., that is in respect 
of the total loss ; they do not bring themselves 
within the sue and labour clause for the reasons 
given by the Master of the Rolls, and I  do not 
think they would have done so even if  the word 
“ agents”  had been used; but the special clause 
to which I  have alluded gives them a right to 
recover all their risk incurred, and everything 
which they have paid under the French policy up
to 100 per cent. Judgm ent varied.

Solicitors for the plaintiffs, W altons, B u b6, and 
W alton .

HIGH COURT OF JUSTICE.
QUEEN’S BENCH DIVISIO N. 

S a tu rda y , Jan . 24,1885.
(Before M athew, J.)

L evy and Co. v. T he M erchants’ M arine 
I nsurance Company, (a)

M a r in e  insurance— Insurance  against absolutetota l 
loss— Constructive to ta l loss becoming absolute 
to ta l loss— Mortgagees—Insu ra b le  interest.

W hen mortgagees o f  a sh ip by agreement w ith  the ir  
mortgagors effect an  insurance on the ship a t the 
m ortgagors' expense and ho ld  the p o licy  as p a r i o f 
th e ir  security, they have an, insurab le  in terest 
e n tit lin g  them to sue on the p o l i c y ,  even i f  the ir  
mortgage has been p a id  off, where they have been 
compelled to p a y  to the m ortgagors the va lue  o f  
the sh ip  by reason o f  some de fau lt on th e ir p a rt,  
and  the m ortgagors have ceded to _ them th e ir  
r ig h ts  under the p o lic y  upon receipt o f  such 
paym ent.

A  p o lic y  aga inst absolute to ta l loss o n ly  covets any  
such loss o f  the th in g  insu red  as is  su ffic iently  
complete to en title  the owners to recover w ithou t 
notice o f  abandonment, and hence where a  sh ip is  
d riven  ashore, and  by the continuous action  o f  
the p e rils  o f  the seas becomes a to ta l loss, the 
assured are en titled  to recover, even though the 
sh ip  were a t the tim e o f  being d riven  ashore a  
constructive to ta l loss on ly.

The mortgagees o f  a  sh ip agreed w ith  the m ort
gagors to effect an  insurance on the ship at the 
m ortgagors' expense, the po licy  to be held by 
them as p a r t  o f  th e ir  security. A fte r the ship 
had sailed, the mortgagees effected an insurance  
aga inst absolute to ta l loss on ly. On the voyage 
the sh ip  was d riven  ashore in  a gale, and, having  
become a, constructive to ta l loss,notice o f  abandon
m ent was given by the mortgagees to the under
w rite rs . The m ortgagors im m ed ia te ly  gave notice  
tha t they w ou ld  look to the mortgagees as i f  they 
were th e ir  underw rite rs  f o r  a f u l l  insurance, and  
recovered f ro m  them the f u l l  value o f the ship. 
The ship rem ained f o r  two months exposed to the 
p e rils  o f  the sea, when she became a complete 
(a) Reported by W. P. Eveksley, Esc., Barrister-at-Law.
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wreck, and  was then sold w ith o u t p re ju d ice  to the 
r igh ts  o f  the parties . A fte r  the sale, hut before 
th is  action, the mortgage was p a id  off. The 
m ortgagors ceded to the mortgagees th e ir  r ig h ts  
under the p o lic y  when they were p a id  the f u l l  
value o f  the ship.

H e ld , in  an action by the mortgagees aga inst the 
u nderw rite rs  c la im in g  f o r  an absolute to ta l loss, 
th a t the mortgagees, though th e ir  mortgage had  
been p a id  off, had s t i l l  an insu rab le  in te rest in  
lbs s h ip ;  and, secondly, tha t, as the sh ip  when 
«ow had become an  absolute to ta l loss f ro m  
p e rils  ivh ich  were continuous, the p la in t if fs  were 
entitled  to recover.

T his was an action upon a policy of insurance 
on a ship for 1000Z., the insurance being against 
the risk of absolute total loss only.

The case was tried before Mathew, J., without 
a Jury, when the learned judge reserved judgment.

The facts and arguments are fu lly stated in the 
judgment.

Cohen, Q.C., and M ou lton  for the plaintiffs.
C. Russell, Q.C. and J. C. Barnes  for the defen

dants.
C ur. adv. v u lt.

Jan. 24.—M athew, J.—In  this case the plaintiffs 
sought to recover for a total loss upon a policy 
of marine insurance alleged to have been entered 
mto with them upon a vessel called the A rdenlea. 
The policy was in a peculiar form, namely, 
against absolute total loss only, and the question 
raised as to the meaning of the policy was one 
which, so far as I  know, had not before been made 
the subject of discussion in a court of law. Now, 
the circumstances which gave rise to the action 
were shortly theseMessrs.  Levy, the plaintiffs 
towards the end of the year 1881, had agreed with 
the firm of Carrara and Co. to advance the sum 
of 20001. upon a mortgage of the vessel in question, 
and the advance was to be secured by two bills of 
the mortgagors, payable at six months and twelve 
months, for 10001. each, and i t  was further agreed 
that the plaintiffs should effect an insurance upon 
the ship with their own underwriters, but at the 
expense of the mortgagors. I t  was intended in 
the ordinary course that the policy should be held 
by themortgagees as part of their security. Now, 
the Ardenlea  was an old ship. She had had some 
repairs done to her shortly before at Greenock, 
and had been purchased by the Messrs. Carrara 
for 25001, I t  was intended that she should go in 
ballast from Greenock to Cardiff ; that at Cardiff 
she should take on board a cargo of coals, and 
proceed to Gibraltar ; and that when she reached 
Gibraltar she should be dismantled, and used from 
that time forward as a hulk. I t  is hardly neces
sary to say that an insurance on such a vessel is 
not very readily effected ; and the only quotation 
that the plaintiffs obtained from their under
writers was one of 81. 8s. per cent, for that voyage. 
Now, owing to an unfortunate mistake of their 
brokers, the plaintiffs were under the impression 
that they were entitled to look upon the ship 
as covered with the underwriters for an insu
rance for the voyage at that rate ; they were 
mistaken, and, labouring under the mistake, 
they informed Messrs. Carrara that the ship was 
covered, and Messrs. Carrara sent the vessel to 
sea under the impression that that representation 
was correct. As a matter of fact the insurance 
had not been effected by their brokers, and all

that the plaintiffs were able to do was to effect an 
insurance against absolute total loss upon the ship 
iipon the voyage from Greenock to Cardiff at the 
late of 40s. percent. What occurred to the vessel 
was this : She sailed from Greenock about the 19th 
Nov., and shortly after she got to sea she en
countered a serious gale; she came into collision 
with a steamer, and was ultimately, as is detailed 
by the protest, driven ashore, and no doubt most 
“f “ 3, /  damaged. The position in which the 
plaintiffs found themselves was one of con
siderable difficulty. Messrs. Carrara at once 
gave them notice that they intended to look to 
them as if  they were their underwriters upon the 
ship, because they said the ship had been 
e t to sea upon a representation made to 

them by the plaintiffs that she was fu lly pro- 
tected by insurance, and the plaintiffs had some 
aimculty in determining how they would act 
umler the circumstances. But, when the plain- 

. 8 J^iat Messrs. Carrara insisted upon the 
view that they had taken, they placed themselves 
n communication with the underwriters, and did 

wnat appears to me to have been the best in the 
interests of all parties with reference to the 
insurance. I  may say that Messrs. Carrara u lti
mately established the position they took in the 
nrst instance, and succeeded in recovering, by a
ill ^  Court of Appeal, from the present
plaintiffs the full value of the ship. Notice of 
abandonment was given to the defendants, and the 
aeiendants took steps to ascertain what was the 
condition of the ship, and in the result the plain- 
cuts and the defendants came to the conclusion, 
as i  am satisfied, that the ship, as she lay imme
diately alter the stranding, was a constructive 
total loss. The ship remained from November to 
January exposed to the perils insured against, and 
vfn u Uary’ a t̂er the original injury to the ship 
bad been seriously aggravated and increased by 
tbe perils to which she was exposed, by the con
sent of the plaintiffs and defendants, but without 
prejudice to their respective rights, she was sold, 
aS j 6 ?n y. tlling possible to be done with her 
under the circumstances. I t  is only necessary to 
say further that the plaintiffs, who held the bills 
ol Messrs. Carrara for the amount of their advance,, 
were paid the amount of their bills as they became 
i -h t "le time **6 vessel was sold they were 

still mortgagees. A t the time when the action 
was brought they had indemnified Messrs. Carrara 
or the loss of the ship, bat their mortgage had 
been paid off in the way that I  have described.

I t  was contended for the defence that the plain tiff 
could not recover on two grounds—first, from the 
f w DCu ° f an in8urable interest; and, secondly, 
that there was no absolute total loss within the 
meaning of the policy. Upon the first point, i t  
was said that the insurance must be taken to have 
been effected to protect the mortgagees, or the 
mortgagors, or both. I f  for the mortgagees, it 
wa® urged that their mortgage had been paid off, 
and therefore their interest was extinguished.
I t  tor the mortgagors, it  was urged that the 
insurance was not in fact what the mortgagors 
had authorised, and that therefore the under
writers were not liable. I f  for both, the result, it 
was said, must be the same, for what protected 
neither interest could not protect both. Now, I  
think i t  clear that the insurance was intended to 
cover, and did cover, the interest of both the 
mortgagees and the mortgagors. The policy in
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terms covered the ship, and i t  was not necessary 
that the nature of the interest which was intended 
to be covered should be stated. There is no 
ground, i t  seems to me, for the contention 
that the mortgagors did not sanction an 
insurance as between them and the defendants. 
They insisted, as they were entitled to do, that the 
plaintiffs were, under the circumstances, liable to 
indemnify them for the loss of their ship, and 
they agreed to cede to the plaintiffs their claim to 
the proceeds of the insurance, in order to enable 
them to acquit themselves of their loss. In  
other words, they were w illing that the plaintiffs, 
as their underwriters, should succeed to all their 
rights under the policy against the defendants, 
but they never intended to exonerate the under
writers from their liability, as is clear from the 
correspondence, and particularly from their letter 
to the plaintiffs of the 7th Dec. 1881. I t  is true 
that the plaintiffs refused in  the first instance to 
admit that they were bound to indemnify the 
mortgagors; but, having been compelled to pay 
them the value of the ship, they accepted their 
proposal for the transfer to them of the mort
gagors’ interest and policy, and I  see no ground, 
either in law or in equity, on which the defendants 
can complain of what has been done. The objec
tion, therefore, that there was no insurable 
interest appears to me to fail the defendants.

The other ground of defence waB that there 
was no absolute total loss within the mean
ing of the policy. I t  was said that, as the 
vessel survived her first disaster, the defendants 
were not liable. Several witnesses, who were 
experts in the business of underwriters were 
called by the defendants to prove that the words 
“ absolute total loss”  had a customary meaning, 
namely, the total annihilation of the subject of 
the insurance; but the witnesses, in my judgment, 
failed to show that the words had any other than 
their ordinary meaning. The witnesses appeared 
to me to be stating their opinion as to the mean
ing of the insurance, and their view of the inten
tion with which the particular form of words had 
been adopted by underwriters, and not the result 
of their experience as to any conventional mean
ing of the word “  absolute.” The policy must, 
therefore, be construed without the help of any 
proof of usage to explain its meaning. I t  seems 
to me that in the policy in question the phrase 
« absolute total loss ”  is meant to be contrasted 
with “  constructive total loss,”  and that the under
writers intended to be exempt from losses which 
were not actually but only technically total. I t  
is clear, with reference to a risk of this descrip
tion, the underwriters would be prudent to insist 
upon absolute proof of loss, and to protect them
selves from the speculative questions to which a 
notice of abandonment might give rise—first, as 
to the extent and cost of repairs ; and, secondly, 
as to the value of the ship when repaired. 
Accordingly, it  seems to me that the underwriters 
meant to restrict their liability to a destruction 
of the ship so complete as would entitle the 
owners to recover whether a notice of abandon
ment had been given or not. In  this case the 
vessel was stranded in the month of November, 
and upon the evidence before me I  am satisfied 
that she was then a constructive total loss, but that 
a notice of abandonment would be necessary, or at 
any rate would be prudent, if the plaintiffs intended 
to recover under a policy for a total loss, that

policy being in  the ordinary form. Here the 
vessel remained exposed to the perils insured 
against down to the 17th Jan. following, when 
she was sold, as she lay with her gear and tackle. 
Sho was stripped by the purchaser, and it  did not 
appear that to the purchaser the b ill was of any 
value whatever. I t  seems to me that when she 
was sold she had become a complete wreck, and
torepair her would be practically to rebuild her
Her timbers, no doubt, held together, but she was 
no longer a ship. She was in the condition to 
entitle the owner to claim for a tota! loss without 
abandonment: (Cambridge  v. Anderton, 2 B. & 0. 
691). The only mode of turning what was left of 
her to account was to sell her as she Hy- H  
was not practicable to restore her to her former 
character as a sea-going ship. Thm seems to me 
to be the legitimate inference from the documen 
tary evidence before me, and no witnesses were 
called by the defendants to rebut this inference 
I t  was contended by the defendants that, as the 
ship was in the first instance a constructive total 
loss only, the liability of the underwriters had 
ended, and that subsequent loss by perils «^"red 
against was not covered by the policy. But 
this were so, and the vessel had been knocked 
to pieces the day after she stranded, or it she 
foundered in the attempt to get her off, the plain
tiffs would have had no claim under the policy. 
This could not have been intended, and was, 
in view of the matter, repudiated even by the 
witnesses who were called by the defendants. I t  
was further suggested that, if the original loss 
grew into an absolute loss, that result was due to 
the neglect and default of the plaintiffs, and that, 
therefore, the defendants were not liable. I  he 
only neglect charged upon the plaintiffs was their 
failure to have the vessel removed to a place of 
safety. But, even i f  i t  were clear this could have 
been done, it  could only have been accomplished 
at an expense which no prudent owner would 
have incurred, for, when she was got to a place 
of safety, the coBt of repairs, added to the cost of 
getting her off, would have exceeded probably by 
a large amount her value when repaired. The 
plaintiffs were not bound to throw away their 
money. They were not called upon to do any- 
thing that a prudent owner would not have done, 
and the removal of the vessel from where she lay 
was not what any prudent owner would have 
attempted. I  think that the vessel became a 
wreck from perils which were continuous, or, at 
any rate, recurrent in their operation from the 
time she stranded, and the effects of which could 
not be averted by any means which the plaintiffs 
could reasonably have adopted. The principle of 
insurance law applicable to the case appears to 
me to be illustrated by the decisions of M u lle tt v. 
Shedden (13 Bast, 304) and S trin g e r v. The E n g lis h  
and  Scottish M a rin e  Insurance Com pany (L- Hep. 
4 Q.B. 676; on appeal, 3 Mar. Law Gas. O. S. 
440 ; 22 L. T. Rep. N.8. 802; L. Rep. 5 Q. B. S99). 
The loss, in my judgment, ultimately became an 
absolute total loss within the meaning of the 
policy, and 1 therefore think that the plaintiffs 
are entitled to recover. My judgment is for the 
amount of the policy, with interest from the 
date of the sale. ,

Judgm ent f o r  the p la in tiffs .
Solicitors for the plaintiffs, B le w itt aud T y le r.
Solicitors for the defendants, W altons, Bubb, 

and Johnson.
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March 14 and A p ril 1, 1885.
(Before H uddleston, B.)

SCARAMANGA AND OTHERS V .  MARTIN M aRQUAND 
and Co. (a)

Charter-party—Negligent navigation by shipovmer's 
servants—Cargo in  part salved—Salvage ex
penses Payment of salvage expenses by under
writers—Right of owner of cargo to recover 
amount of expenses against shipowner.

The plaintiffs under a charter-party shipped a 
large quantity of rye on board one of the defen
dants’ ships, to be carried from the port of T. to 
the port of A. Owing to the negligent navigation 

■ of the defendants’ servants the ship was cast 
ashore, and a large quantity of the rye was lost; 
but a considerable quantity was saved by the 
Salvage Association, who were employed by the 
underwriters of the cargo with the assent of the 
defendants. The average statement was pre
pared, and the sum assessed was agreed to by the 
plaintiffs, and the Salvage Association were paid 
by the underwriters the expenses claimed by 
them. The plaintiffs brought their action to 
recover the amount of the salvage expenses so 
paid by the underwriters. The plaintiffs recovered 
a verdict fo r an amount to be settled out of 
court. The question of law involved in the case 
was reserved fo r further consideration. The 
defendants contended that they were not liable 
because the plaintiffs themselves had not paid the 
expenses, and the payment under the circum
stances was voluntary.

Held, on further consideration, that the plaintiffs 
were entitled to recover the amount of the salvage 
expenses, as, without their being incurred, the 
remainder of the cargo could not have been sent 
to its destination, which was fo r the benefit of the 
defendants, and that the payment under the 
circumstances was not voluntary.

T his  was an action tried before Huddleston, B. 
in  which the plaintiffs sought to recover two 
sums, first, for the non-delivery of a large quan
tity  of rye shipped on board the steamship Earl 
of Dumfries, belonging to the defendants, and 
chartered by the plaintiffs; and, secondly, for 
the proportion of charges and expenses claimed 
by the Salvage Association in respect of the cargo 
as adjusted by the average statements. Owing 
to the course adopted during the argument it 
is unnecessary to refer at any greater detail to 
the first point.

The material facts appear sufficiently in the 
judgment of the learned judge.

C. Russell, Q.O. and Barnes, for the plaintiffs, 
moved for judgment.

The Solicitor-General (Sir F. Herschell, Q.C.), 
Finlay, Q.C. and Bucknill, lor the defendants.

The second point in dispute between the 
plaintiffs and defendants is the claim of the 
former for “ proportion of charges and expenses 
claimed from the plaintiffs in respect of the 
cargo as per average statement.”  There are two 
answers to that claim : A  person who sues in 
respect of a breach of contract for money 
paid must prove that he has paid or is under 
an obligation to pay it. The plaintiffs have 
not paid the money nor were they under any 
obligation to pay it. This money was paid by the

(a) Reported, by W . P. Eyebsley, Esq;., Barrieter-at-Law.

underwriters of the cargo, by whom the salvage 
expenses were incurred, and not by the plaintiffs. 
In  fact, the underwriters are trying to recover 
from the shipowners the moneys paid by them for 
the salvage of the cargo. I f  the plaintiffs had 
salved the cargo themselves they might have 
recovered, but there is no privity of contract 
between the defendants and the underwriters. 
Again, the correspondence between the parties 
shows that this money was paid by the under
writers in respect of matters for which the 
plaintiffs have admitted their liability to pay. 
I t  is a voluntary payment and cannot be 
recovered.

G. Barnes in reply.—The underwriters having 
paid this amount to the Salvage Association 
under their policy of insurance, could clearly be 
subrogated to the rights of the plaintiffs, who 
have a claim against the shipowners for the negli
gence of their master :

Worth, of England Iron Steamship Insurance Asso
ciation v. Armstrong and others, 21 L. T. Eep 
N .S . 822 5 3 Mar- Law Cas. O. S. 330; L. Eep. 
5 Q..B, 244.

The residue of this cargo could not have been 
sent to its destination except at the expenditure of 
the amount claimed. The plaintiffs are damnified 
to that amount. The defendants were bound to 
forward the cargo. The Salvago Association are 
called in, and save the rest of the cargo. The 
plaintiffs admit that this action is brought on 
behalf of the underwriters, but thar, does not pre
vent them from recovering. As to the other 
point, the average adjustment was made at the 
instance of the defendants, and the money has 
been paid. This was not a voluntary payment, 
and it  left untouched the ultimate liability of the 
defendants for the negligence of their captain.

Cur. adv. vult.
A p ril 1.—H uddleston, B.—This action was 

brought by the plaintiffs upon a charter- 
party and b ill of lading against the defen
dants, who were owners of the ship, for 
default in delivery of a large quantity of rye 
which had been shipped at Taganrog for Altona 
by the Earl of Dumfries. The Earl of Dumfries 
was wrecked on the voyage off the coast of 
I  ortugal, and the jury, after a long inquiry, 
found that that was occasioned by the negligence 
of the defendants’ master. The questions 
raised on further consideration were with 
reference to the damages. They divided them
selves into two heads, the one'the actual loss 
of a portion of the rye, the other as to the 
expenses incurred in saving the remainder. I  have 
to decide upon the principle; the amount under 
each head is to be settled by agreement out of court. 
W ith reference to the loss of the rye actually 
incurred, the defendants alleged that the plaintiffs 
were not entitled to recover at all, or, in any event, 
not beyond nominal damages, because they had 
sold the rye toono Lichtenstein, who again had sold 
i t  to Schutt and Oo., of Berlin, who were assignees 
of the b ill of lading and of the policy of 
insurance, and that therefore the property had 
passed out of the plaintiffs and was vested in the 
vendees. The plaintiffs contended that they were 
trustees for others, and, as the contract oi sale 
from them to Lichtenstein and Schutt was at a 
fixed price “  sound delivered,”  the risk of sound 
delivery was still the plaintiffs’, and gave them an
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interest and righ t to sue. I t  w ill not become 
necessary to decide these points, as letters were 
produced from the vendee and the sub-vendee 
authorising the plaintiffs to join them as plaintiffs, 
and I  should do so i f  necessary.

The other question as to the salvage expenses 
arose in this way: The underwriters had as was 
usual in such cases, employed the Salvage Associa
tion with the assent of the defendants, the corre
spondence showing that the defendants gave 
instructions, and were continually in communica
tion with the Salvage Association, who sent out a 
steamship, the Queensferry, and rescued a large 
portion of the cargo, and, though the expenses 
were very heavy, there was a large margin of rye 
saved beyond what those expenses would amount 
to. Kroeplin waB Schutt’s agent at Hamburgh, and 
the defendants delivered through Slowman, their 
agent, to Kroeplin the whole of the rye saved from 
the Earl of Dumfries. Before doing so they required 
and received from Kroeplin through Slowman a 
deposit of 50,000 marks to answer general average 
and charges under an agreement undertaking to 
pay not only freight but general average. The 
average statement was prepared by an average 
stater at Hamburgh; the Salvage Association were 
paid their claim by the underwriters of the cargo, 
and the defendants deducted from the 50,000 
marks the balance between the payment so made 
to the Salvage Association and the amount 
adjusted, and returned the residue to the plaintiffs 
through Slowman. The defendants contended 
that, as it had not been paid by the plaintiffs, 
the plaintiffs could not recover. I t  is clear 
that the remainder of the rye could not have 
been sent to its destination without these 
expenses which were incurred in consequence of 
the defendants’ master’s negligence, and were for 
the benefit of the defendants. I f  the rye had 
been completely lost they would have been 
obliged to have paid the fu ll amount of the loss 
to the plaintiffs ; and if the plaintiffs had paid this 
money they could have recovered i t  from the 
underwriters, and the underwriters upon payment 
would be subrogated into the rights of the insured 
as against the defendants (Dickinson v. Jardine, 
L. Rep. 3 O. P. 639), and as the underwriters 
could recover from the defendants through the 
plaintiffs for the value of the goods lost, so they 
can for the amount of the salvage expenses paid. 
The Salvage Association, having a lieu upon the 
salvage could have compelled Schiitt to pay them 
those expenses before delivery of the rye. Schiitt 
on payment could have recovered that amount 
from Lichtenstein, and Lichtenstein from the 
plaintiffs, and the plaintiffs could have recovered it  
from the underwriters, who could have sued the 
defendants in the plaintiff’s name, and, to avert 
this circuity of payments, the sum was paid in 
the first instance by the underwriters of the cargo 
and the Salvage Association with the assent of 
all the parties.

I t  was further contended that inasmuch as the 
amount had been paid under an agreement, that it  
was a voluntary payment, and could not be re
covered back. I t  is quite clear that that agreement 
was an arrangement merely to adjust the general 
average and not tho question of ultimate 
liability, and was subject to the defendants’ 
liab ility for the negligence of their captain. I f  
the question of such liability had not been raised 
(as i t  would seem from the correspondence at

that time not to have been) the money would have 
been paid under a mistake of fact and bo would 
be recoverable. I  am therefore of opinion that 
the plaintiffs are entitled to recover both for the 
rye actually lost and for the salvage expenses, 
and I  give judgment for the plaintiffs with costs 
for the amounts to be settled out of court.

Judgment for the p la in tiffs .

Solicitors for the plaintiffs, Waltons, Bubb, and
Johnson. _  . _ ,

Solicitors for the defendants, W. A. Crump and
Son.

PROBATE, DIYORCE, AND AD M IR A LTY  
D IV IS IO N .

ADM IRALTY BUSINESS.
Wednesday, March 4, 1885.

(Before B utt, J.)
T he L E n iR . (a)

Wages action—Oumers of cargo—Freight Aban
donment—Salvage.

Where a salving ship takes a crew off a vessel in  
distress and puts m-n on board of her, refusing to 
allow her own crew to return, and the two vessels 
are in  company navigated into port, there is no 
such abandonment of the ship as to put an end 
to the contract of carriage, and conseguently there 
w ill be freight due upon the consignees requiring 
delivery of the cargo, such freight being pro rata, 
assuming the port not to be the port to which 
the cargo ought to have Jbeen taken under the 
contract of carriage.

T his was a wages action instituted in  rem on 
the 2nd July 1884 by two able seamen and a 
steward against the Austrian brig Leptir and her 
freight.

A  warrant of arrest was issued, and tho vessel 
was arrested at Cardiff, her cargo being also 
arrested for freight. The owners of the Leptir 
did not appear.

A t the time when the plaintiffs were earning 
the wages claimed, the ship was chartered from 
Hayti to Queenstown or Falmouth for orders for 
a port in the United Kingdom, or on the Continent 
between Bordeaux and Hamburg. During the 
performance of this charter-party, the Leptir met 
with severe weather, and was brought into Cardiff 
by salvors, who subsequently instituted a salvage 
action on the 27th May.

After the vessel’s arrival at Cardiff, the owners 
of cargo at once applied for delivery of the cargo 
to them at Cardiff, without payment of freight, 
but the shipowners and the salvors both refused 
to accede to this request. The owners of cargo 
thereupon took out a summons, in  the action 
instituted by the salvors, for the release of the 
cargo, and an order was made for such release 
upon bail being given in respect of the salvage 
services. The cargo, however, was not in fact 
released from arrest at the time when the 
present wages action was instituted, viz., on 
July .2,1884.

On the 18 th July the owners of the cargo entered 
an appearance in the wages action, and issued a 
summons for the release cf their cargo.

A t the hearing of this summons, the judge 
ordered the cargo to be released, and ordered the
( a) Beported by J.P . Aspinali, and Butler A spinall, Bsurs.

Barristers-at-Law.
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solicitors for the owners of the cargo to give an 
undertaking either to bring into court the freight 
if  any due, or to give bail for the amount thereof.

There was no appearance on behalf of the owners 
of Bhip, and the plaintiffs having in due course 
filed their statement of claim, the action as against 
the ship came on by default, when judgment was 
given for the plaintiffs, but their claim could not 
be satisfied out of the ship, the proceeds of which 
had been consumed in paying the claims of the 
salvors. The plaintiffs therefore sought to recover 
their wages against the freight in the hands of 
the cargo owners, and for this purpose served 
them with the statement of claim, with a notice 
that they delivered the claim for the purpose of 
raising the question whether freight was or was 
not due.

The plaintiffs by their statement of claim, after 
stating that they had served on board the Leptir 
and earned wages, alleged as follows : “  On the 
3rd July the said ship was in Cardiff, and 
there was then and still is due and owing in 
respect of the time when the plaintiffs were 
serving as aforesaid, or part thereof, freight for 
the carriage of cargo in the said ship,”  and they 
claimed in addition to their wages ten days 
double pay, wages until the date of final settle
ment, and the expenses of their proceeding to 
their respective homes.

The owners of cargo delivered a defence 
alleging that,

2. In  or about the month of May 1884 the Leptir, laden 
with a cargo of logwood, and bound from Hayti to 
Queenstown or Falmouth for orders, was towed into 
Cardiff by the Russian barque Pehr Brahe, which had 
picked up the Leptir a t sea a derelict.

3. There was not at the commencement of this action, 
nor is there now, any freight due from the now pleading 
defendants as owners of the said cargo in respect of the 
same.

5. The now pleading defendants say alternatively that 
the abandonment of the Leptir by the plaintiff, and the 
rest of the crew was wrong and unjustifiable, and that 
on that ground no wages became due and payable to the 
plaintiffs in respect of the said voyage.

A t the hearing of the action the following 
evidence was given by one of the plaintiffs in 
support of the claim:

The brig Leptir having le ft Hayti w ith a cargo of log
wood on the 11th April 1884, bound to Queenstown for 
orders, began to make a considerable quantity of water 
on and after A pril 30. In consequence of the pumps 
being choked th irty  tons of cargo were thrown over
board, and the forehold was bailed out w ith buckets. 
On the 8th May the Bussian barque Pehr Brahe being 
sighted, signals were hoisted, and a consultation was 
held as to what should be done, but nothing was said to 
the crew as to leaving the Leptir. On coming up with 
the Pehr Brahe the Leptir’s master was taken on board 
the Bussian barque in the Leptir’s boat. The master of 
the Leptir then ordered the boat to return and fetoh the 
crew, but not to bring any clothes or baggage. The 
crew of the Leptir were then taken on board the Pehr 
Brahe. On the next morning the mate of the Leptir 
asked the master of the Bussian barque to be allowed to 
return to the Leptir, the crew all being ready and willing 
to do bo. The master of the Pehr Brahe refused per
mission, but shortly afterwards sent four of his own 
men and their clothes on board the Leptir. In conse
quence of this the master and mate of the Leptir 
quarrelled with the master of the Pehr Brahe. The two 
vessels proceeded for England, keeping in company with 
one another and in sight until the night prior to the 
vessels arriving at Cardiff, when the Leptir was lost sight 
of in consequence of heavy weather. During the voyage 
the crew of the Leptir assisted in working the Pehr 
Brahe in the place of those who had gone on board the 
Leptir, and were paid by the master of the Pehr Brahe

[A dm .

fo r so doing. On the 24th May the vessels arrived at 
Cardiff, when the master and crew of the Leptir im
mediately proceeded to their vessel, which they found 
flying the Bussian national flag. The Bussians refused 
to allow them to board the Leptir. The master, how
ever, succeeded in getting on board, but was forcibly 
ejected by the Bussians. Later on the same day the 
Leptir’s crow were allowed, through the intervention of 
the Austrian consul, to go on board her. The Leptir was 
arrested in a salvage action on the 27th May, her oargo 
being then on board of her. The Bussians then left 
her.

In  cross-examination the witness admitted that 
when he left the Leptir she was in considerable 
peril, and that some of the crew brought their 
effects on board the Russian barque.

J. P. Aspinall, on behalf of the plaintiffs, sub
mitted that there was do such abandonment of 
the ship as put an end to the contract of carriage, 
and that the shipowners were entitled to freight 
under the contract, as the goods had been 
delivered at a port within the words of the 
contract ; or in any event to pro ratci freight, and 
that the owners of cargo were not entitled to their 
goods without payment of freight for the carriage 
thereof. [He was then stopped by the Court.]

Bucknill for the defendants, the owners of cargo. 
—No freight is due from the cargo owners to the 
shipowner, because there was an abandonment by 
the master and crew of the Leptir. On the 
evidence i t  is submitted that when the crew left the 
Leptir they had the intention of abandoning 
her. The witness called on behalf of the plain
tiffs has admitted that some of the Leptir’s crew 
had their effects ready to take off the ship, and 
that some of them did in fact take them on board 
the Russian barque. [B u tt , J.—I f  the evidence 
were that the crew packed up everything they 
possessed, it might perhaps show that they had 
the intention of abandoning their vessel, assuming 
they had fallen in with no other ship, but not if  
another ship came up, as was the fact.] Assuming 
there to have been an abandonment, on the 
authority of The Cito (45 L. T. Rep. N. S. 663; 
4 Asp. Mar. Cas. 468 ; 7 P. Div. 5), no freight is 
due. [B utt, J.-—I  do not intend to carry The Cito 
a step further than it  has gone. Moreover, the 
abandonment must be justifiable to be within the 
case of The Cito ; and can it  be said that the Russian 
barque being there ready and willing to assist, 
an abandonment under such circumstances could 
be justifiable?] But i f  the seamen improperly 
abandoned the ship, they have forfeited their wages. 
[B utt, J.—Is that so if they abandon with the 
consent of the master?] In  this case the evidence 
shows that they intended to abandon whether he 
consented or not.

B utt, J.— I  am very clearly of opinion in this 
case that on the facts there was no abandonment 
of this ship within the proper meaning of the 
word, and therefore the case of The Cito (ubi sup.) 
does not apply. But, as I  said before, I  should be 
strongly inclined to say that, even i f  there had 
been an abandonment without any intention on 
the part of the crew to return and save the vessel, 
yet, having regard to the fact that the Russian 
barque was willing to assist, such an abandonment 
would haye been so improper that the cargo- 
owners would have been entitled to recover 
damages against the shipowner for the wrongful 
act of his crew, which assumes therefore that the 
contract of affreightment was not thereby put an 
end to. That being so, it follows that some freight
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were rendered she was on a voyage from Japan 
and China to New York laden with a cargo ofis due. I  leave out of consideration what the 

amount is, and I  pronounce for the claims, 
referring the amount to the registrar to ascertain 
what is due to the plaintiffs. The freight, which 
is pro rata, is, I  suppose, a heavy freight. I  
pronounce for the plaintiffs’ claim with costs.

Solicitors for the plaintiffs, Fielder and 
Summer.

Solicitors for the owners of cargo, Pritchard and 
Sons.

March 10,18, 19, and 31, 1885.
(Before B utt, J.)

T he  Owners, M aster, and Crew  of the  Steam
ship Glenavon v. T he Owners of the Cargo 
on the Steamship Glenfru in .

T he  Glenfruin . (a)
Salvage—Cargo owners—Contract of carriage— 

Warranty of seaworthiness—B ill of lading— 
Fxcepted perils.

The warranty of seaworthiness implied in  a hill of 
lading is an absolute warranty that the ship shall 
he in  fact f i t  fo r the voyage, and not merely that 
the shipowner shall take a ll reasonable care to 
make her so f i t ; and hence a latent defect in  the 
screw-shaft existing prior to the commencement of 
the voyage, and resulting in  the breaking of the 
shaft, is a breach of the shipowner’s warranty of 
seaworthiness, although the shipowner may have 
taken a ll reasonable precaution in  the selection of 
the shaft.

The excepted perils in  a b ill of lading have no 
application to the case of a ship sailing in  an 
unseaworthy condition; and hence they are no 
defence to an action brought fo r loss or damage 
to the charterer’s goods occasioned by such unsea
worthiness.

Where a screw-steamship carrying cargo under a bill 
of lading containing the exception “ accidents of the 
seas and of navigation”  becomes disabled through 
her main shaft breaking in  consequence of a latent 
defect in  existence prior to the sailing of the vessel, 
and another vessel belonging to the same owners 
renders salvage services, such owners are pre
cluded from  recovering salvage against the cargo 
by reason of the services becoming necessary 
through the breach of their warranty of sea
worthiness. In  these circumstances the right of 
the crew of the salving ship to recover fo r the 
services is not affected by such unseaworthiness; 
but the owners of the cargo, having to pay such 
salvage, are entitled to recover by way of counter
claim, from such of the plaintiffs as are owners 
of the salved ship, the fu ll amount which they, 
the owners of cargo, have to pay to the crew fo r 
salvage ; and the same rule applies to the case of 
an owner of a salving ship who is not also the 
owner of the salved ship.

T his was a salvage action in s titu ted  in  personam 
by the owners, master, and crew of the steam
ship Glenavon, against the owners of the cargo 
laden on board the steamship Glenfruin, fo r salvage 
services rendered thereto.

The Glenavon was an iron screw-steam ship of 
2985 tons gross register, with engines working up 
to 2650 horse-power, and was manned by a crew of 
sixty-six hands. A t the time the salvage services
(a) Reported by J. P. Asfikall and Butler A spin all, Esqrs.,

Barristers-at-Law.

tea.
The Glenfruin was at the time the services were 

rendered on a voyage from Hankow to London, 
laden with a cargo of tea. The value of the 
Glenfruin and her freight was 70,0001., and of her 
cargo 158,0001. Sixty-two sixty-fourth shares in 
the Glenavon and sixty-two sixty-fourth shares in 
the Glenfruin were owned by the same nineteen 
persons. The remaining two sixty-fourth shares 
in the Glenavon were held by a Mr. William 
Houston, and the remaining two sixty-fourth 
shares in the Glenfruin by another gentleman.

The facts alleged on behalf of the plaintiffs 
were as follows On the 18ch June 1884 the 
Glenfruin had broken her main shaft, and on the 
26th June, at about noon, she being then in the 
Indian Ocean about 2°22' N. lat. and 68° 39 B. long., 
she was observed by those on board the Glenavon 
flying signals for assistance. On the Glenavon 
coming up with the Glenfruin it  was discovered 
that the breakdown of the Glenfruin’s machinery 
was due to a fracture in the screw-shaft. After 
the breakdown, efforts had been made to repair 
the shaft, and an engineer from the Glenavon went 
on board the Glenfruin to render assistance. On 
the morning of the 27th June the Glenavon began 
to tow the Glenfruin, and continued so doing until 
the 2nd July, when the repairs to the shaft of the 
Glenfruin were completed and her engines set 
ahead. I t  being uncertain whether the repairs 
would hold, i t  was agreed that the Glenavon 
should stay by the Glenfruin until she had passed 
Cape Guardafui. On the 4th July Guardafui 
was passed, and at noon on the 5th, as the Glen
fru in ’ s engines continued to work well, and Aden 
was only 350 miles distant, the Glenavon parted 
company and proceeded on her voyage. The 
Glenfruin eventually reached London in safety. 
The towage extended over about 900 miles, and 
the weather was fine during the rendering of the 
services.

The defendants by their statement of defence 
alleged as follows :

4. The cargo laden on board the Glenfruin at the 
time mentioned in the statement of claim was so laden 
by or for the several owners thereof, the defendants, on 
the terms of certain contracts by bills of lading then 
entered into between the plaintiffs, the owners of the 
steamship Glenavon and the defendants (or the shippers 
of the respective goods who endorsed the bills of lading 
to the defendants and thereby passed the property in 
the goods respectively to the defendants), whereby the 
plaintiffs contracted to oarry the said cargo to London, 
and there deliver i t  to the defendants on payment of 
freight, and the act of the said plaintiffs in towing 
and assisting the Glenfruin, as alleged, was done only 
in fulfilment of their said contracts, as aforesaid, to 
carry her cargo to London, or for the purpose of enabling 
their own vessel to earn the freight on the said cargo, or 
for the purpose of avoiding their liab ility  for the non
delivery of the said cargo to the defendants at London 
aforesaid, or for the sake of bringing their own vessel 
(whioh had put to sea in an unseaworthy condition) safe 
into port, and was in  any case an act done for the sole 
behalf and advantage of the said plaintiffs, and was not, 
so far as the said plaintiffs are concerned, a salvage 
service.

5. The cargo of the Glenfruin was also laden on board 
her under the said contracts on the terms that the said 
vessel should be seaworthy for the voyage, and the de
fendants say that the said vessel, the Glenfruin, was 
not seaworthy for the Baid voyage, and was not reason
ably f it  to carry the said cargo to its destination^ at the 
time when she sailed on the said voyage, in this, that
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the screw-shaft of the said vessel was defective, unsound, | 
and in improper condition and improperly fitted, and in 
consequence thereof, and for no other cause, the shaft 
broke down, and the upper part of the bearing in the 
immediate proximity of the shaft broke away, and the 
Glenfruin became in  need of and received the assistance 
of the Glenavon, as in the statement of claim set out, 
and the said plaintiffs are not entitled to make any 
claim upon the defendants in respect of the said assis
tance.

6. Under the circumstances aforesaid the plaintiffs, 
the owners of the steamship Glenavon, or such of them 
as were and are owners of the Glenfruin, are not 
entitled to any salvage remuneration. The defendants 
also submit that any remuneration whioh the master and 
crew of the Glenavon are entitled to against them is of 
small amount, and that the defendants are entitled to 
recover the same from the plaintiffs, the owners of the 
Glenavon, or some of them, by way of counter-claim, as 
hereinafter stated.

By way of counter-claim against the plaintiffs, the 
ownerB of the steamship Glenavon, or such of them as 
were also the owners of the Glenfruin:

1. The defendants have suffered damage by breaches 
of contract by bills of lading of the said cargo shipped 
thereunder on board the Glenfruin at Hankow by the 
defendants and signed by or for and on behalf of the 
said plaintiffs, or some of them ; or alternatively, the 
said goods were supplied under the said bills of lading 
by various shippers at Hankow on board the Glenfruin, 
and which were signed as aforesaid and indorsed to the 
defendants to whom the property in the said goods 
thereby passed.

2. The plaintiffs (the shipowners) made default in 
delivery of the said goods respectively and only de
livered the same subject to certain claims whioh they 
were bound to pay and discharge, and which they had 
not and have not paid or discharged, and which they 
have le ft the defendants liable to pay.

3. The said vessel Glenfruin was not seaworthy for 
the voyage on whioh the said goods were shipped, and 
not reasonably f it to carry the said goods to their desti
nation at the time when she sailed on the said voyage in 
the respects mentioned in the fifth paragraph of the 
defence, and in consequence thereof the said shafting 
broke down and the bearing broke away, and the said 
vessel became in need of and received the assistance in 
the statement of claim mentioned.

Particulars of damage:
1. Whatever sum may be awarded to the master and 

crew of the Glenavon for salvage.
2. I f  the defendants are held liable to the owners of 

the Glenavon, or any of them, for any sum for salvage 
or other sums, the defendants claim such sum or sums 
from the plaintiffs, the owners of the Glenavon, or such 
of them as were also owners of the Glenfruin.

The defendants counter-claim:
Judgment for whatever sum or sums they are entitled 

to recover from the plaintiffs, the owners of the 
Glenavon, or any of them, and such further and other 
relief as the case may require.

The plaintiffs, by their reply, alleged as 
follows:

1. They join issue on so much of the statement of 
defence as does not consist of allegations contained in 
the statement of claim.

2. The plaintiffs, the owners of the Glenavon, say 
alternatively, that if  they contracted as alleged in the 
fourth paragraph of the defence (which they deny), their 
act in towing and assisting the Glenfruin as alleged was 
not done in fulfilment of the said contract, or for the 
purpose of avoiding their liab ility  for the non-delivery 
of the said cargo to the defendants at London. The 
plaintiffs also deny that the Glenfruin had pnt to sea in 
an unseaworthy oondition.

3. The plaintiffs, the owners of the Glenavon, also say 
alternatively as aforesaid, that the Glenfruin was 
seaworthy for the said voyage and reasonably f it to 
carry the Baid cargo to its destination at the time when 
she sailed on the said voyage. The plaintiffs deny that 
the screw-shaft of the said vessel was defective, unsound, 
or in an improper condition or improperly fitted, and 
they deny that in consequence thereof the Glenfruin 
broke down as alleged.

4. Alternatively, the plaintiffs, the owners of the

Glenavon, say that i f  they contracted to carry the Baid 
goods on board the Glenfruin, which they deny, they 
did so on the terms of certain bills of lading which 
excepted loss or damage from machinery and all and 
every the dangers and accidents of the seas and of navi
gation, of whatever nature or kind, and the plaintiffs 
say that the breaking of the shaft of the Glenjruin was 
an excepted peril within the meaning oi the said bills 
of lading.

5. In the alternative, the Glenfruin, as a fact, broke 
down during the said voyage owing to the existence of 
a latent defect in her lower shaft, against the existence 
of which i t  was impossible to provide, and could not 
have been discovered by the exercise of any ordinary 
care, skill, prudence, and foresight, and of the existence 
of which the said plaintiffs were ignorant.

A t the hearing of the action evidence was given 
on behalf of the plaintiffs as to the nature of the 
salvage services. I t  was also proved that the 
screw-shaft had been bought from a first-class 
firm, that the flaw was due to a latent defect 
whioh i t  would have been impossible to discover, 
and that the owners of the Glenfruin had used all 
reasonable diligence in the selection of the shaft.

Bussell, Q.C., Cohen, Q.C., and Buchnill for the 
pla intiffs.-It is submitted that the implied warranty 
of seaworthiness is not an absolute warranty that 
the ship Rhall be in fact fit for the voyage, but 
only that the shipowner shall take all reasonable 
care to make her so fit. I f  the court is 
precluded by authority from so holding, the 
plaintiffs nevertheless contend that the warranty 
is modified by the terms of the b ill of lading. 
By the contract contained in the bill of lading 
loss or damage caused by “  the accidents of 
the seas and of navigation ”  is excepted. In  the 
present case the liability of the defendants to pay 
salvage remuneration is due not only to the 
vessel’s unseaworthiness, but to the unsea
worthiness plus the state of the weather, which 
together made it  necessary to take assist
ance, and so rendered the defendants liable to pay 
salvage. The loss of the defendants is therefore 
due to an accident of navigation :

Nugent v. Smith, 1 C. P. Div. 444 ; 3 Asp. 
Mar. Law Cas. 198 ; 34 L. T. Eep. N. S. 827;

Steel v. The State Line Steamship Company, 37 
L. T. Eep. N. S. 333 ; 3 Asp. Mar. Law Cas. 516; 
3 App. Cas. 72.

In  The Miranda (27 L. T. Rep. N. S. 389; L. Rep. 3 
A. & E. 561; 1 Asp. Mar. Law Gas. 440), which 
was a case of salvage where the two ships 
belonged to the same owner and the assistance 
was rendered necessary owing to the salved 
ship having broken her screw-shaft, Sir Robert 
Phillimore awarded salvage as against the cargo. 
Where the shipowner has used all reasonable 
care and skill in  the selection of the shaft, the 
fact of its breaking owing to a latent defect is an 
accident touching the motive power of the ship, 
and therefore an “ accident of navigation”  
excusing the shipowner from all loss thereby 
caused:

Phillips  v. Clark, 2 C .B .N .S , 156;
Lloyd v. General Iron Screw Collier Company, 10 

L. T. Eep. N. S. 586 ; 2 Mar. Law Cas. O. S. 32 ; 3 
H. & C. 284;

G rill v. General Iron Screw Collier Company, 18 
L. T. Eep. N. S. 485; 3 Mar. Law Cas. O. S. 77 ; 
L. Eep. 3 C.P.476.

I t  may he contended by the defendants, on the 
authority of Steel v. State Line Steamship 
Company (ubi sup.), that the plaintiffs cannot 
avail themselves of the excepted perils, because 
they have no application to a ship sailing in  an
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unseaworthy state. The decision of the House of 
Lords was, however, confined to the particular 
excepted perils in the b ill of lading then under con
sideration. Moreover, in the present case the 
“ accident of navigation ”  happened after the com
mencement of the voyage, whereas in Steel v. The 
State Line Steamship Company (ubi sup.) the cause 
of the damage was the negligence of the crew 
prior to the sailing of the ship.

Webster, Q.C., Tyser, and Barnes for the defen
dants.—The owners of the Qlenfruin are liable to 
the owners of cargo for any loss occasioned by 
providing an unseaworthy ship, and they therefore 
are liable in respect of any salvage remuneration 
which may be due in respect of the services 
rendered to the cargo. The Miranda (ubi sup.) is 
not in point, inasmnch as Sir Robert Phillimore 
refrained from dealing with the question of 
nnseaworthiness on the ground that no evidence 
had been given as to the vessel’s condition when 
she sailed. Even assuming that case to be in 
point, i t  has since been overruled by subsequent 
decisions. The implied warranty of seaworthiness 
is an absolute warranty that the ship shall in fact 
be fit for the voyage :

Lyonsv. Melts, 5 East, 428 ;
Kopitoff v. Wilson, 34 L. T. Rep. Ti. S. 677; 3 Asp.

Mar. Law Gas. 163; 1 Q. B. Div. 377:
Steel v. State Line Steamship Company (ubi sup). 

The excepted perils in the bill of lading have no 
application to an unseaworthy ship, the unsea
worthiness of which was the efficient causd of the 
loss :

Steel v. State Line Steamship Company (ubi sup) 
Tattersall v. The National Steamship Company 

Limited, 50 L. T. Rep. N . S. 299; 12 Q. B. Div. 
297; 5 Asp. Mar. Law Cas.206.

According to the decision of the House of Lords 
all the exceptions in a bill of lading must be 
taken to refer to a period subsequent to the 
sailing of the ship.

Cohen, Q.C., in  rep ly  cited 
Kay v. Wheeler, L. Rep. 2 C. P. 302. 1

Cur. adv. vult.
March 31.—B utt, J.—The plaintiffs are the 

owners, master, and crew of the steamship Qlen- 
avon, of 2385 tons gross register, manned by a 
crew of sixty-six hands. Ths defendants are the 
owners of the cargo laden on board the steamship 
Qlenfruin, a vessel of about the same size aH the 
Qlenavon. A t the time of the salvage services 
the Qlenfruin was bound from Hankow to London 
w ith tea. The Qlenfruin and her freight were of 
the value of 70,0002., and her cargo of the value of
158,0002., making 228.0002. in all, On the 18th 
June 1884 the "main shaft of the Glenfruin broke 
in  the Indian Ocean. Her machinery was thereby 
for the time rendered useless, and she was par
ticularly unmanageable under sail. On the 26th 
June the Qlenavon, also laden with tea, and 
bound on a voyage from Japan and China to New 
York, fell in with the Qlenfruin. There were 
twenty-one owners of shares in the two ships, 
nineteen of whom held amongst them sixty-two 
sixty-four shares of each vessel ; the remaining 
two sixty-four shares in each ship were held by 
a person who was not a part owner in the other. 
I t  was agreed that, for the purposes of this suit, 
the values of the Glenavon, her freight and cargo, 
should be taken to be equal to those of the Qlen~ 
fru in , her freight and cargo. A t the request of

the master of the Qlenfr.uin, the Qlenavon took 
hold of her and towed her on her voyage a 
distance of about 900 miles. By the 
the shaft of the Qlenfruin had been repaired bo 
that she could use her engines, though not at fu ll 
speed. As it  was uncertain whether the repairs 
to the shaft would hold good, the Glenavon kept 
in company of the Glenfruin t i l l  the 5th July, 
when the Glenfruin's engines continuing to work 
well, the Qlenavon left her and proceeded for 
New York. The weather wus fine during the 
salvage services. The Qlenfruin reached her port 
of destination in safety. The bills of lading of 
the Qlenfruin contained the following amongst 
other exceptions: '* The act of God, the Queen’s 
enemies, pirates, robbers by land or sea; restraint 
of princes, rulers, or people, loss or damage 
from machinery, boilers, or steam, or from ex
plosion, heat, or fire on board, in hulk, or craft, 
or on shore; jettison, barratry, misfeasance, 
error in judgment; any act or neglect or default 
whatsoever of pilots, master, or crew, in the 
management or navigation, of the ship; risks of 
craft, or hulk, or transhipment, and all and every 
the dangers and accidents of the seas, rivers, and 
canal, and of navigation, of whatsoever nature or 
kind, are exeepted.”

The principal questions raised and discussed 
in the case were: (1) Was the breakdown of 
the Glenfruin’s shaft caused by unseaworthiness ? 
(2) Does the implied warranty of seaworthiness 
in  the bill of lading amount to a contract by 
the shipowners that the ship (including her 
machinery) shall be in fact reasonably fit for the 
voyage, or only that due care shall be taken to 
make her so fit P (3) Was the warranty qualified, 
or were the shipowners otherwise exempted from 
liability for the breaking of the shaft by the 
exceptions in the b ill of lading ? W ith  reference 
to the first of these questions, i t  appears from the 
evidence that very few, i f  any, of these large 
shafts are turned out, even by the best makers; 
without some flaws in the welding. I f  one of such 
flaws is of a serious nature, i t  is apt to extend 
from the strain put upon i t  by the working of 
the engines, and in course of time so to weaken 
the shaft as to make i t  unfit for the purposes for 
which i t  is designed. This is almost always, i f  
not always, the cause of the breaking of the 
shafts of large steamers. The shaft in question 
had been made by one of the best firms, and after 
its completion i t  was impossible for that firm, or 
for the owners of the ship to discover the flaw 
until it  was laid bare by the breaking of the shaft. 
That flaw was a very serious one. I t .  had no 
doubt gradually increased during the four years 
the shaft was in use, and the defect culminated 
in the breakdown on a voyage on which the ship 
had met with no more than ordinary weather. I  
find as a fact that, when the Glenfruin started 
from Hankow, the shaft was not reasonably fit for 
the voyage; in other words, that the ship was 
unseaworthy. On the second question—viz., that 
relating to the nature and extent of the warranty 
of seaworthiness—I  am, I  think, concluded by 
authority. I  have always understood the result 
of the cases from Lyon v. Mills (5 East, 428) to 
Kopitoff v. Wilson (ubi sup.) to be, that under his 
implied warranty of seaworthiness the shipowner 
contracts, not merely that he will do his best to 
make the ship reasonably fit, but that she shall 
really be reasonably fit for the voyage. Had those
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cases left any doubt in my mind it  would have ! 
been set at rest by the observations of some of 
the Peers in the opinions they delivered in the 
case of Steely. The State Line Steamship Company 
(ubi sup.).

Thirdly, I  am of opinion that the exceptions 
in the b ill of lading have not the effect either of 
lim iting the implied warranty or of otherwise 
exempting the shipowner from liab ility to the 
owners of cargo for damage or loss occasioned 
by the breaking of the shaft. I t  appears to me 
that the reasonable construction of the ex
ceptions relied on by the plaintiffs—viz., “ all 
and every the dangers and accidents of the Beas, 
rivers, and canal, and of navigation of whatever 
nature or kind ”—must be “  dangers and accidents ”  
happening to a seaworthy vessel, and that the 
exception has no application to the case of a ship 
which was unseaworthy at the time of sailing, and 
the unseaworthiness of which was the efficient 
cauée of the loss or damage. In  the case of Steel 
v. The State Line Steamship Company (ubi sup.). 
to which I  have already referred, the decision of 
the House of Lords was that the exceptions con
tained in the b ill of lading then under considera
tion were exceptions of matters subsequent to the 
sailing of the ship with the goods on board. I  
can see no reason for taking a different view of 
the exceptions in the b ill of lading in the present 
case. The result is, that the part owners of the 
Glenavon, who were also part owners of the 
Glenfruin, would be liable to the owners of cargo 
on board the Glenfruin for any loss occasioned by 
the breakdown of the machinery. In  other words, 
such part owners (plaintiffs in the present suit) 
would be liable to reimburse the defendants any 
amount of salvage that I  m ight award. To avoid 
what is termed “  circuity of action,”  I  must decline 
to make any award in favour of those plaintiffs. 
There is, however, one of the plaintiffs (Mr. 
W illiam Houston, the owner of two sixty-fourth 
shares of the Glenavon) who is not a part owner 
of the Glenfruin, and who would therefore be 
entitled to his proportion of the salvage that would 
have been awarded to the plaintiffs had none of 
them been part owners of the Glenfruin. Again, I  
do not understand i t  to have been contended, 
either in  the pleading or in the argument, that 
the master and crew of the Glenavon are not 
entitled to salvage remuneration. Having regard 
to all the circumstances of the case, and bearing 
in  mind that the two ships for practical purposes 
must be taken to have belonged to the same 
owners, and that the cargo only of the Glenfruin, 
and not ship, freight, and cargo, are proceeded 
against in  this action, I  award 401. to the plaintiff 
W illiam Houston, 501. to the master, and 2501. to 
the officers and crew of the Glenavon, according 
to their respective ratings. There w ill also be 
judgment for the defendants on their counter
claim against the owners of the Glenfruin for the 
amount of salvage I  have awarded.

Solicitors for the plaintiff, Hollams, Son, and 
Coward.

Solicitors for the defendants, Waltons, B u ll, 
and Johnson.

Tuesday, March 24, 1885.
(Before B utt, J.)

J ames B urness and Sons v . T he  P ersian  Gulp 
Steamship Company L im ite d .

T he B ushire. (a)-
Collision—Both ships to blame—Breach of contract 

—Damages — Charter party — B ill of lading— 
Damage to cargo.

The Admiralty Court rule that in cases of collision 
the damages are to be equally divided where both 
ships are to blame, does not apply to actions fo r  
breach of contract of carriage brought by owners 
of cargo against the carrying ship to recover 
damages fo r loss of, or in jury to, their goods, and 
hence the plaintiffs in such actions are entitled to 
recover their fu l l  damages from  the owners of the 
carrying ship.

T his was an action in  personam, instituted by 
charterers for breach of charter-party and b ill of 
lading against the Persian Gulf Steamship Com
pany Limited, the owners of the steamship 
Bushire.

The plaintiffs claimed 10001. damages for non
delivery of cargo shipped nnder the said bill of 
lading on board the Bushire at Cardiff for 
delivery at Aden.

The plaintiffs by their statement of claim 
alleged as follows :

5. W hilst the said goods were being carried by the 
defendants for the plaintiffs under the said charter-party 
and b ill of lading, the defendants, by their servants, so 
negligently and unskilfully navigated the said steam
ship Bushire that, on or about the 28th Sept. 1884, she 
came into collision with the steamship Bernina and 
sank, whereby the said goods were totally lost to the 
plaintiffs.

6. Alternatively while the said goods were being carried 
for the plaintiffs by the defendants under the said 
charter-party and b ill of lading, the Bushire came into 
collision with the Bernina on or about the 28th Sept. 
1884 and sank, whereby the said goods were totally lost 
to the plaintiffs.

The defendants by their defence alleged as 
follows:

2. The defendants deny that the plaintiffs are entitled 
to the sum of 10001., and say, on the contrary, that they 
are only entitled to the sum of 500J., which the defen
dants now tender and pay into court, and offer to pay 
the plaintiffs’ oosts up to the date of this tender, and say 
that the said sum is sufficient to satisfy the plaintiffs’ 
claim.

3. In answer to paragraphs 5 and 6 of the statement 
of claim, the defendants admit that the vessel, the 
Bushire, did collide on or about the 28th Sept. 1884 with 
the steamship Bernina, but they only admit that they 
were partly to blame for the said collision, and say as a 
fact that the steamship Bernina was also partly to 
blame for the said collision, and say that they are only 
liable to pay the sum of 500?., being half the damages 
sustained by the plaintiffs in consequence of the loss of 
the said goods.

March 24.—The action came on for bearing 
before Butt, J.

Barnes, for the plaintiffs, after stating the 
facts, was stopped by the Court.

Newson for the defendant s.—In  accordance with 
the practice of this court, that where both ships 
are held to blame the damages are equally divided, 
the owners of the Bushire are only liable for halt 
the plaintiffs’ damages. [B utt, J.—Surely that 
practice is not applicable to an action like the 
present, for breach of contract.] In  the case of
(a) Beported by J. P. Asfikall and Builee Asfinall, Esqrs.

i Barristers-ttt-Law,
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the Chartered Mercantile Bank of Ind ia  v. Nether
lands India Steam Navigation Company (48 L. T. 
Rep. N. S. 546; 10 Q. B. Div. 521; 5 Asp. Mar. 
Law Cas. 65) Brett, L.J. uses language indicating 
that the practice is not confined to actions of tort, 
and hence is applicable to the present case. 
[B utt, J.—Is there any case oE breach of contract 
to which the rule has been applied P] I  have 
been unable to find any case ; but the defendants 
rely upon the remark of Brett, L.J.,that “  i f  these 
ships had belonged to different owners, the loss of 
the cargo on board one of thorn being the result 
of negligence on the part of both . . . .  the 
owners of each of the two ships would have been 
bound to pay in the result half of the loss which 
was claimed.”

B utt, J.—I t  seems to me that this, being an 
action for breach of contract, and not a case of 
tort, is not governed by the Admiralty Court 
practice of the division of damages where both 
vessels are to blame. I  must therefore pronounce 
for the fu ll amount of the plaintiffs’ claim. I f  
there is any dispute as to the amount, i t  must be 
referred to the registrar.

Solicitors for the plaintiffs, Waltons, Buhb, and 
Johnson.

Solicitors for the defendants, Lawless and Co.

Tuesday, Feb. 17, 1885.
(Before B utt, J.)

T he V ictor Covacevtch. (a)
Collision—Practice—Inspectionby Trin ity Masters 

—Admiralty Court Act 1861 (24* Viet. c. 10), s. 18.
In  a collision action the court w ill not order the 

vessels to be examined by the Trinity Masters 
prior to the hearing of the action except under 
very unusual circumstances, and especially not 
where the party applying has had the opportunity 
by his witnesses of inspecting the vessel himself. 

T his was a motion by the plaintiffs in a collision 
action in  rem for an order that the defendants’ 
barque, the Victor Covacevich, might be examined 
prior to the hearing of the action by the Trin ity 
Masters to be appointed for the trial, and that 
her lights might be exhibited in the screens, and 
the foresail and mainsail set during such exami
nation.

The collision occurred between the plaintiffs’ 
steamship Herman and the barque Victor Covace
vich in the English Channel, off Hastings, at 
about 4 a.m. on the 15th Jan. 1885. One of the 
plaintiffs’ charges against the Victor Covacevich 
was that she was not carrying her lights in 
accordance with the Regulations for Preventing 
Collisions at Sea.

In  support of the motion, affidavits were filed 
in which it  was alleged that the Victor Covacevich 
had been inspected by the plaintiffs’ surveyors, 
who reported that the screens for the lights of 
the Victor Covacevich were not in accordance with 
the requirements of the Regulations for Prevent
ing Collisions at Sea, that it was therefore impos
sible for those on board the Hermon to have seen 
the Victor Covacevicli’s lights, and further that 
having regard to the bearings of the two vessels 
the foresail of the Victor Covacevich was set in

VOL. V., N.S.

( a )  Reported by J. P. Aspinall and Butler Aspinall, Esqrs.,
Barristers. at-Law.

such a way ns to obscure her lights to those on 
board the Hermon.

The Victor Covacevich was a foreign ship.
Sect. 18 of the Admiralty Court Act 1861 (24 

Viet. c. 10), is as follows:
Any party in a cause in the High Court of Admiralty 

shall be at liberty to apply to the said court for an order 
for the inspection by the T rin ity  Masters or others 
appointed for the tr ia l of the said oause, or by the 
party himself or his witnesses, of any ship or other 

ersonal or real property, the inspection of which may 
e material to the issue of the oause, and the court 

may make such order in respect of ihe ooBts arising 
thereout as to i t  shall seem just.

J. P. Aspinall, for the plaintiffs, in support of 
the motion.—The court has power under sect. 18 
of the Admiralty Court Act 1861 to grant the 
motion. [B utt, J.—Is there any precedent for 
this application ?] There have been several cases 
in which the Trin ity Masters have inspected the 
ship. [B utt, J.—Those were cases in which the 
inspection took place after the action had come 
on for hearing. So far as I  am concerned, I  w ill 
never order an inspection at this stage of the 
proceedings except under very unusual circum
stances.] The Victor Covacevich is a foreign ship, 
and i t  is possible that she may be removed out of 
the jurisdiction. Should i t  at the hearing appear 
necessary to inspect her, great injustice would be 
done to the plaintiffs if  she had in the interim 
been removed out of the jurisdiction.

Dr. Baikes, for the defendants, was not called 
upon.

B utt, J.—This appears to me to be an endeavour 
to substitute for the ordinary practicean irregular 
practice, which is to be resorted to only under 
very unusual circumstances. In  the present case 
the plaintiffs w ill have abundant evidence to 
prove the question raised as to lights when the 
case comes on for hearing. I  am of opinion that 
the time has not yet arrived for this application. 
Moreover, I  th ink there would be the gravest 
inconvenience in adopting a course which would 
tend to encourage the substitution of the reports 
of experts for the evidence iu  the case. I  should 
be very indisposed to grant such an application 
under any circumstances ; but i t  appears to me 
to be clear that in this case the plaintiffs havo 
had ample opportunity of inspecting these lights 
and their position, and the mode in which they 
are screened. I t  is not suggested that they 
cannot obtain evidence of these facts, and, that 
being so, I  have no hesitation in refusing this 
application. I t  must be dismissed with costs.

Solicitors for the plaintiffs, Pritchard and Sons.
Solicitors for the defendants, Waltons, Bubb, 

and Johnson.

March 17, 18, and 24,1885.
(Before B utt, J., assisted by  T r in ity  M asters.)

T he E uropean, (a)
Collision—Steam steering gear—Liability of ship

owner— Negligence—River Thames—Dangerous 
machine.

Where a ship comes into collision in  a crowded 
river with another vessel by reason of her patent 
steam steering gear going wrong and getting out 
of control, and i t  is shown that such steering gear

2 E

(a) Reported by J. P. Aspinall and Butler Aspinall, Esqrs.,
Barristers-at-Law.
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has on a previous occasion gone wrong in  a 
similar way, and that after being carefully 
examined by a competent engineer, who has not 
been able to discover any defect, i t  has been re
placed in the ship without alteration, such user 
in  a crowded river, the hand gear on the ship 
being available, is evidence of negligence, render
ing the shipowner liable fo r the damage occa
sioned by the collision.

The rule that a man is bound to maintain his pro
perty in  such a condition that i t  is not dangerous 
to the public, applies to fixed and immovable pro
perty only, and not to movable chattels, and hence 
does not apply to a ship and the parts thereof, 
so as to make the shipowner, in  the absence of 
negligence, liable fo r a collision caused by a 
defect in  the construction in the ship’s steam 
steering gear.

The user of a ship steered by steam steering gear in  
a crowded river is not the user of a dangerous 
machine in  such away as to render the shipowner, 
in  the absence of negligence, liable fo r damages 
resulting from a collision occasioned by a fa ilure  
of the steering apparatus.

Tarry v. Ashton (34 L. T. Rep. N. 8. 97 ; 1 Q. B. 
Div. 314) explained.

T his  was a collis ion action in  rem, in s titu te d  by 
the owners o f the sa iling vessel Nio  against the 
screw steamship European, to recover compensa
tion  for damage occasioned by a collis ion between 
the  two vessels in  the r iv e r Thames.

The facts alleged on behalf of the plaintiffs 
were as follows :—

Shortly before 2 p.m. on the 24th Aug. 1884, 
the Nio, a brig of 171 tons register, was lying at 
Huntley’s Wharf on the south side of the river 
Thames in Greenwich Reach, properly moored 
and made fast with her starboard side against the 
wharf and her head down the river. The weather 
was fine and the tide high-water slack. In  these 
circumstances the screw steamship European was 
observed to be proceeding down theriver about mid
channel, distant about two cables’ lengths, and on 
the Nio’s port quarter. Suddenly the European 
was seen to be heading for the Nio’s port side, as 
i f  under a port helm, and very shortly afterwards 
the European with her stem struck the Nio on the 
port side about amidships.

The defendants by their statement of defence, 
after stating that the European, a steamship of 
1736 tons, bound from London to New York, 
waB, on the 21st Aug. 1884, being steered down 
the river by means of her steam steering gear, 
alleged as follows:

3. The vessel le ft the M illwall Dock the same after
noon ; and in leaving- the dock and proceeding down the 
river her steam steering gear had worked perfectly true 
in accordance with the various changes ordered, but in 
the circumatanoes aforesaid as the man at the wheel 
was attempting to steady the helm, in obedience to an 
order in that behalf received by him, the steam steer
ing gear suddenly failed, and the wheel flew hard 
aport, and the vessel’s head began to pay off to star
board. Orders were at onoe given to starboard and 
hard astarboard, but the wheel could not be got 
over, and the vessel eould not be given a starboard 
helm.

4. Immediately i t  was found that the European could 
not be got to Bteer and that the steam steering gear had 
failed, her engines were stopped and reversed fu ll speed 
and her anchor let go, and steam shut off the steam 
-tearing gear, and the hand gear got to work, but before 
her headway could be stopped, she w ith her stem came 
in contact with the port side of the Nio.

[A jdm.

5. The defendants deny that the European "was negli
gently or improperly navigated, or that there was any 
negligence on the part of the defendants, or anyone for 
whom they were or are liable, or by any improper or 
defective equipment of the European.

6. The said failing of the steam steering gear to aot 
happened without any negligence or default on the part 
of the defendants, or of anybody for whom they are 
responsible, and the said collision was not occasioned by 
any neglect, default, or mismanagement on the part of 
those on board the European, or the defendants, or any
one for whom they are responsible, and the said oollision 
was the result of inevitable accident.

A t the hearing of the action i t  was proved that 
the steam steering apparatus was a patent of 
Messrs. Higginson, of Liverpool, of which five 
hundred had been supplied to different ships ; 
that on the vessel’s inward voyage from Amerioa 
the apparatus had failed in  a similar way to the 
present case when she was coming up the Thames ; 
that in consequence of such failure the apparatus 
was examined by the foreman of Messrs. Higgin- 
son, who was unable to discover the cause of its 
failure, and pronounced it  to be in perfect order; 
that it  had been placed on board the European 
in 1884, that i t  had never failed except on the 
two occasions mentioned, and that the steam could 
be shut off and the helm worked by hand alone. 
Two expert witnesses on behalf of the plaintiffs 
stated that, under certain circumstances, when 
the fu ll pressure of steam was put on for the 
purpose of putting the wheel hard over, it was 
possible that the sudden pressure of steam would 
in that particular patent so affect the parts of 
the machine that the wheel m ight get out of 
control.

Finlay, Q.C. (with him Bucknill) for the plain
tiffs.—I t  is submitted that on the evidence the 
defendants have been guilty of negligence, making 
them liable for the damage to the plaintiff’s 
vessel. I t  is admitted by the defendants that on 
the vessel’s inward voyage, about a fortnight pre
vious to the present accident, the steam steering 
gear failed in precisely the same way as on the 
present occasion. I t  is also admitted that the 
defendants wore unable to ascertain the cause of 
this failure, and nevertheless started down a 
crowded river like the Thames without any 
guarantee that the steering apparatus might not 
fail to work, as it  had done bofore. I t  clearly 
would be negligence i f  the apparatus had failed 
to act properly on a dozen previous occasions, and 
the court should not absolve the defendants from 
liab ility because there has been a failure of 
the machinery on only one previous occasion. 
Shipowners have no right to entrust the control 
of a large ship in a crowded river to machinery 
about the efficiency of which there is any doubt, 
and i f  damage is caused by that machinery failing 
to act properly, they are guilty of negligence, 
rendering them liable to the owners of the pro
perty damaged. I t  is also submitted that on the 
principle laid down in Tarry v. Ashton (34 L . T. 
Rep. N. S. 97; 1 Q. B. Div. 314) the defendants 
are liable, even assuming them to have been 
guilty of no negligence. A  shipowner owes a 
duty to the public, to so maintain his ship as not 
to be a source of danger to others. The user of 
a ship steered by steam steering gear in a crowded 
river like the Thames is the user of a “  dangerous 
machine ”  within the meaning of Powell v. Fall 
(43 L. T. Rep. N. S. 562; 5 Q. B. Div. 597), and, 
therefore her owners are liable for damage

T he EuBorEAsr.
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occasioned by its use, although they may not 
have been guilty of negligence.

Sir Walter Phillimore (with him Gorell Barnes) 
for the defendants.—I f  this collision was due to 
any negligence, i t  was the negligence of the 
patentees of the machine, for whom the shipowners 
are not liable:

Quarman v. Burnett, 6 M. & W. 499 ; 4 Jur. 969;
The Virgo, 35 L. T. Bep. N. S. 519; 3 Asp. Mar.

Law Cas. 285;
Hughes y. Percival, 49 L. T. Bep. N. S. 189; 8 App.

Cas. 443 •
The Warkworth, 51 L. T. Bep. N. S. 558; 9 P. D ir.

146; 5 Asp. Mar. Law Cas. 326.
The defendants were guilty of no negligence:

The W illiam Lindsay, 29 L. T. Bep. N. S. 355; L.
Bep. 5 P. C. 338; 2 Asp. Mar. Law Cas. 118.

After the failure on the first occasion the machine 
was taken to pieces by a competent engineer and 
was pronounced by him to be without defect. 
Under those circumstances the defendants did 
all that a reasonably prudent man could to 
insure the proper working of the steering 
apparatus. The cases of Tarry v. Ashton (ubi. 
sup.) and Powell v. Fall (ubi sup.) have no appli
cation to the present circumstances. The prin
ciple acted upog Tarry v. Ashton (ubi sup.) was 
expressly lim ited by Parke, B. in Quarman v. 
Burnett (ubi sup.) to immovable property, and 
i t  therefore has no application to a ship. A  
ship, even though steered by steam steering gear, 
cannot be called a “  dangerous machine ”  in the 
sense that a locomotive driven along the highway 
is so called, and therefore the case does not fall 
within Powell v. Fall ( ubi sup.).

Buchnill in reply.
Cur. adv. vult.

March 24.—B utt, J.—The plaintiffs, the owners 
of the brig Nio, seek to recover damages for an 
in ju ry done to their vessel by the steamship 
European, owned by the defendants. On the 
afternoon of the 24th Aug. 1884 the Nio was 
lying properly moored at Huntley’s Wharf on the 
south side of Greenwich Reach, in the river 
Thames, when the European, a large steamer 
bound from M ill wall Dock to New York, ran into 
her, doing considerable damage. The European, 
which was in charge of a duly licensed pilot, 
was being steered by steam steering appa
ratus, of which Messrs. Higginson, of Liverpool, 
are patentees. A ll went well, and the vessel pro
perly answered her helm until she arrived at the 
place in question, when suddenly some derange
ment of the steam steering gear occurred, the 
ship’s helm went hard over to port, the helms
man being unable to control or move it. The ship’s 
engines were at once stopped and reversed, and 
her anchor was let go, but she ran into the Nio 
before her way could be stopped. The evidence 
clearly establishes that all that could be done to 
avoid the collision was done after the machinery 
went wrong.

The plaintiffs contended that the defendants 
are liable, even assuming that neither they nor 
their own servants were guilty of negligence. 
In  support of this proposition the plaintiffs rely 
on a claBS of cases of which Tarry v. Ashton 
(ubi sup.) is an example. I  think, however, 
they are not entitled to succeed on this con
tention. Those are cases where the defendants 
were persons in possession of real property, and 
w ith reference to them the rule of law seems to

be that they must take care that their property is 
so used or managed that other persons are not 
injured, and that, whether their property be 
managed by their own immediate servants or 
by contractors w ith  them or their servants, the 
same rule does not apply to the use or manage
ment of movable chattels. This distinction is 
clearly pointed out by Parke, B. in delivering the 
judgment of the Court of Exchequer in the case 
of Quarman v. Burnett (ubi sup.). The case of 
Powell v. Fall (ubi sup.) was also relied on by the 
plaintiffs’ counsel in support of the contention 
stated above. That was the case of damage to a 
hayrick by fire from a locomotive steam-engine 
being driven along the high road. There is, in 
my opinion, no analogy between that case and 
the present. Moreover, in that case, it  seemB to 
have been admitted throughout that the defen
dants, the owners of the engine in question, were 
liable for the injury complained of, although 
occasioned by no negligence of theirs or their 
servants, unless the Locomotive Acts protected 
them. I  have, therefore, no hesitation in holding 
that the defendants in the present case are not 
liable, unless the damage was caused by the 
negligence of themselves or their servants. Was 
i t  occasioned by such negligence ?

I  have already found that there was no negli
gence after the derangement of the machinery 
occurred ; but it  was proved that on the way 
up the Thames on the inward voyage of the 
European, immediately preceding the voyage 
in question, a precisely similar difficulty had 
arisen below Gravesend, and that in consequence 
the use of the steam steering gear had been 
discontinued, and the vessel had been steered 
by hand up to the docks. Shortly afterwards 
the machinery was taken to pieces and readjusted 
by a competent fitter, who, however, failed to 
discover the cause of this derangement, and 
there was, therefore, no assurance that the vice, 
whatever i t  may have been, had been cured 
during the overhaul. I  do not forget that there 
is evidence in the case that some five hundred 
of Messrs. Higginson’s steam “  quartermasters,”  
as they are called, have been supplied to different 
ships, and that they have generally worked well, 
and without developing the defect now under con
sideration. What that defect may be is a ques
tion on which, on the evidence, neither the Elder 
Brethren of the T rin ity  House nor myself have 
arrived at a definite conclusion, although the 
evidence of Mr. Gray and Mr. Flannery would 
seem to point to a radical error of construction.

I  cannot, however, help thinking, having regard 
to what had happened to the machinery only a 
few days before, that to trust the control of a 
ship of 1736 tons net register to the self-same 
apparatus in the crowded and intricate naviga
tion of the Thames was an act imprudent in 
itself, and likely to cause damage to the property 
of other people. I t  was the less justifiable 
because there would appear to have been no 
objection to the use of the hand steering gear 
alone. I  feel constrained to hold that this con
stituted negligence on the part of the defendants, 
and to pronounce for the damages proceeded for.

Solicitors for the plaintiffs, Thomas Cooper and 
Co.

S o lic ito rs  fo r  th e  defendants, Pritchard a n d
Sons.
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Tuesday, March 31, 1885.
(Before B utt, J.)

T he F oscolino. (a)
Lim itation of liability—Loss of life—Damage to 

ship, goods, and merchandise.
In  an action for limitation of liability, where it  

appeared that a ll the claims in  respect of loss of 
life had been settled, the Court ordered that upon 

payment in  of 81. per ton, a ll persons having any 
claim, either in  respect of loss of life or damage 
to ship, goods, or merchandise, should be restrained 
from  bringing any action in  respect of the col
lision.

Is  this case the owners of the s.s. Foscolino 
sought to lim it their liability in respect of loss of 
and damage to ship and cargo, and in respect of 
loss of life and personal injury arising out of a 
collision with the s.s. Venetia on June 14, 1884.

In  their statement of claim the plaintiffs 
alleged that the Venetia was sunk and three 
of her crew were drowned in the collision ; they 
admitted liability for the collision ; they alleged 
that claims had been made in respect of ship and 
cargo, and that they had compromised and paid 
the claims made in respect of the whole loss of 
life occasioned by the collision. They alleged 
that the sum of 81. per ton on the gross registered 
tonnage of the Foscolino was 86071.; that they were 
willing to pay the same into court or give security 
for the same ; that they were w illing and offered 
to give security, i f  the court should so order, to 
cover claims lor possible further loss of life or 
personal injury occasioned by the collision.

The plaintiffs claimed a declaration that they 
were not answerable in damages in respect of loss 
of life or personal injury, either alone or 
together, with loss or damage to ship, goods, &c., 
to an aggregate amount exceeding 151. per gross’ 
registered ton, or for loss of, or damage to, ship, 
goods, &o., to an aggregate amount exceeding 81. 
per gross registered ton ; that the amount for 
which they were liable in respect of loss of life or 
personal injury, either alone or together, with 
loss or damage to ship, goods, &c., was 16,1381., 
and no more; that the amount for which they 
were liable for loss of, or damage to, ship, goods, 
&c., was 86071. and no more; that upon paying 
into court or giving security for 86071., together 
with interest, and upon giving security (if so 
ordered) for such further sum as to the court 
should seem fit, for possible claims for loss of life 
or personal injury, all further proceedings and 
actions should be stayed, and that all persons 
interested in the Venetia or her cargo, or having 
any claim in respect of loss of life or personal 
injury, should be restrained from bringing any 
action in respect of the collision, and that proper 
directions should be given for ascertaining all 
persons having just claims in respect of loss of 
life or personal injury, or loss of, or damage to, 
ship, goods, &c., and that the said sum might be 
rateably distributed among the persons making 
cut their claims, and that proper directions might 
be given for excluding any claimants who should 
not bring in their claims within a certain fixed 
time.

The owners of ship and cargo entered an appear
ance and admitted the plaintiffs’ right to limita
(a) Beported by J. P. Asi-ihali. and ButleeA spinall, Kaqrs.,

Barriatersat-Law.

tion of liability as regards themselves. The 
plaintiffs at the hearing produced an affidavit 
showing the names of all persons killed, their 
condition in life, the number and position and age 
of the persons asserting and entitled to assert life 
claims, and showing that all these claims had 
been settled by payment of sums of money and 
the amount of such payments.

The p la in tiffs  thereupon applied fo r judgm ent 
as claimed, w ith ou t g iv in g  any security fo r the 
life  olaims, and upon payment in to  court o f the
86071., the amount of the ir lim ite d  lia b ility  in  
respect of ship, goods, &c., and the cou rt made 
such order accordingly. I q d raw ing up the ju d g 
m ent the reg is tra r om itted a ll mention o f the life  
claims and confined the judgm ent so as to lim it  
the p la in tiffs ’ lia b ility  on ly in  respect o f ship, 
goods, &c.

Onthe 31st March 1885 A spin all, on hehalf of 
the plaintiffs, applied to the court to direct that 
the judgment might be drawn up so as to protect 
the plaintiffs against all possible future life claims 
without giving further security than that already 
given in respect of ship and cargo. I t  was 
argued that some one of the claimants already 
settled with might make a further claim, and if 
the plaintiffs were not protected against such 
claims they might have to contest actions brought 
by paupers from whom they could get no costs, 
whereas i f  such actions were restrained in this 
action all claims would be barred unless brought 
within the time limited by the advertisements. 
I t  was also pointed out that, unless the plaintiffs 
got their limitation in respect of life claims, there 
could be no advertisements.

Bucknill fo r  owners of cargo.

B utt, J. thereupon directed tha t the judgm ent 
should be drawn up in  the form  asked for, and 
the judgm en t was accordingly drawn *up as 
fo llo w s :

The Judge, having heard counsel on all sides, 
pronounced that the owners of the steamship 
foscolino are entitled to limited liability according 
5® ™  provisions of the Merchant Shipping Act 
1o j4 and the Merchant Shipping Act Amendment 
Act 1862; and that in respect of loss of life or 
personal injury, or of loss or damage to ship, 
goods, merchandise, or other things caused by 
reason of the improper navigation of the said 
steamship on the occasion of the collision between 
the said steamship and the steamship Venetia 
on the 14th June 1884, the owners of the said 
steamship Foscolino are answerable in damages to 
an amount not exceeding 16,138/., such sum being 
at the rate of 15/. for each ton of the registered 
tonnage of the said vessel, without deduction on 
account of engine room; and that in respect of 
damage to ship, goods, merchandise, or other 
Unrigs alone the owners of the said steamship 
!' oscolxno are answerable in damages to an amount 

_e* ceeding 86061. 17s. 8d. of the said sum of 
lo,l38t., being at the rate of 81. for each ton of 
the registered tonnage of the said vessel, without 
deduction on account of engine room. The judge 
ordered that upon payment into court of the said 
sum of 8606/. 17s. 8c/., together with interest 
thereon at the rate of 4 per cent, per annum from 
the date of the said collision until such payment 
into court, and also upon payment of the costs 
incurred on behalf of the plaintiffs in the consoli
dated action 1884, L. No. 1523, fo. 254 and 1884.
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F. No. 1104, fo. 279, all proceedings in the th ird  
consolidated action be stayed. The judge further 
ordered that three advertisements should be 
inserted, at an interval of not less than 
a week between each advertisement, in each 
of the following newspapers, viz., the Times, 
the Shipping and Mercantile Gazette, and the 
Daily Telegraph, intimating to all persons having 
any claim in respect of loss or damage caused as 
aforesaid that if  they do not come in and enter 
their claims on or before the 1st July next they 
w ill be excluded from claiming to share in  the 
amount for which the owners of the steamship 
Foseolino are answerable as aforesaid, the last of 
such advertisements to be inserted on or before 
the 16th June next ensuing. And he referred all 
claims brought in or hereafter to be brought 
in  in  this action to the registrar, assisted by 
merchants to ascertain the amount thereof. The 
judge also condemned the plaintiffs in the costs 
of the action.

Solicitors for the owners of the Foseolino, 
Botterell and Roche.

Solicitors for the owners of the Venetia, Thomas 
Cooper and Co.

Solicitors for the owners of the cargo laden on 
board the Venetia, Stokes, Saunders, and Stokes.

Friday, May 1,1885.
(Before Sir J ames H anuen .)

T he Sekaglio . (a)
Salvage—Practice—Arrest by telegram—Contempt 

of court—Affidavit of value—R. S. C. Order IX ., 
r. 12.

I t  having been the practice of̂  the Admiralty Court 
and of the Admiralty Divisionto give airections by 
telegraph to the officers of customs to arrest a ship 
immediately on the issue of the warrant, and 
before the warrant itself can have reached the 
officer, such arrest is valid, and i f  the owner or 
master remove her out of the jurisdiction after the 
officer of customs has taken possession of her, he is 
guilty of contempt of court, notwithstanding the 
provisions of Order IX ., r. 12, as to the mode in  
which service of the warrant is to be effected.

Th is  was a motion by the defendants in a salvage 
action for the release of the salved vessel Seraglio, 
her cargo, and freight, “  without filing an affidavit 
as to the values of the property arrested, the 
solicitors for the defendants undertaking to file 
such affidavit w ithin three days.”  The plaintiffs, 
who were the owners, master, and crew of the 
steamship Gazelle, after the institution of the 
action, obtained a warrant of arrest. The Seraglio 
being at Plymouth, notice of the issue of the 
warrant was telegraphed by the marshal to the 
Custom House officer at that port. On receipt 
of the telegram the Custom House officer went on 
board the Seraglio and arrested her. The master 
of the Seraglio, however, in obedience to his 
owner’s orders, took the vessel with the Custom 
House officer on board and proceeded to Cardiff, 
where the warrant of arrest was duly Berved upon 
her.

The following affidavit of William Henry Rae
burn, resident in Glasgow, one of the defendants, 
was filed in support of the motion:—

-fv) Reported by J. P. A spinall and I? utler A SPIN A'., I., Esqrs,,
Barristers-at-Law.

[A dm .

1. My said firm are the owners of the steamship
Seraglio.

2. This is an action for alleged salvage services 
rendered by the plaintiffs on the 24th inst. to the steam
ship Seraglio, whereby the latter was towed into Ply
mouth. My firm never received from the plaintiffs or 
any person on their behalf any application for payment 
for the said alleged serviees, but on the 27th inst. the 
vessel, which was then in Plymouth, was arrested at 
the plaintiffs’ Buit about half past seven in the evening. 
The said vessel was then about to proceed to Cardiff for 
the purpose of loading cargo and sailing from the latter 
port on Saturday next for Bombay under charter.

3. About ten o’clock on Monday night I  received a 
telegram from my agents at Plymouth, Messrs. Weekes, 
Phillips, and Co., informing me that the vessel had been 
arrested by telegram at the suit of the plaintiffs, and as 
I  believed that the arrest was not legal, and I  had had no 
demand from the plaintiffs for any sum claimed by them,
X telegraphed to Weekes, Phillips, and Co. that the 
vessel was to proceed to Cardiff for the purpose of 
loading. _ _

4. I  deolare that all blame attaching to taking the 
vessel from Plymouth is solely chargeable to myself this 
deponent. The master would not have removed the 
vessel without receiving the orders he did from me.

5. I  declare that in ordering the master to prooeed 
to Cardiff I  did not intend any disrespect to this honour
able court. I t  being late at night I  was unable to con
sult my solicitors, as I  Bhould have done had I  received 
the telegram in the daytime, and I  say that I  was not 
aware that a vessel could be arrested by telegram or 
without any claim being made by the plaintiffs on my 
firm for their alleged salvage services. I t  was impor
tant that the said vessel should arrive at Cardiff as 
soon as possible, and she was taken there direot.

6. I f  in what I  have done I  have committed any dis- 
respeot to this honourable court, I  beg to tender^ my 
apology for the same, but in acting as aforesaid _ I  
honestly believed that the arrest of the Seraglio was, in  
the circumstances, improper, and I  am advised that i t  
could only have been legally effected by production and 
servioe ot the warrant itself on board.

Order IX ., r. 12, is as follows:
In Admiralty actions in  rem, service of a writ of sum

mons or warrant against ship, freight, or cargo on board, 
is to be effected by nailing or affixing the original writ 
or warrant for a Bhort time on the mainmast or on the 
single mast of the vessel, and on taking off the process, 
leaving a true oopy of it nailed or fixed in its place.

Bucknill, for the defendants, in support of the 
motion.—Having regard to the fact that the 
defendant is resident in Glasgow, and that the 
affidavit of value w ill be filed within three days, 
i t  is submitted that the court should accede to 
the motion. There was no contempt in taking the 
vessel to sea, inasmuch as she had never been 
legally arrested, and was therefore not within 
the jurisdiction of the court. Order IX ., r. 12, 
requires the original warrant to be affixed to the 
mast for a short time, and on its being taken off, 
a copy being left in its place. In  the present 
case there had only been notice by telegram of the 
issue of the warrant, which was not sufficient.

J. P. Aspinall, for the plaintiffs, contra.—I t  is 
submitted that the defendant is not entitled to 
the motion. He is seeking a favour. He is not 
entitled to the release of the ship until he has 
filed an affidavit of value. Having been guilty of 
contempt, the court should not grant him the 
favour he Seeks. According to the practice of 
this Division a vessel may be arrested by tele
gram, just as in the Chancery Division notice of 
an injunction may be given by telegram :

Ex parte Langley, 41 I-. T. Rep. N. S. 388; 13 Ch.
Div. 110.

S ir  J a m es  I I a n n e n .— T he de fen d an t, w ho is  th e
ow ner o f the S e r a g l io ,  is  as k in g  a  fa v o u r o f th e

T he Sekaglio .
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court, which gives me an opportunity of marking 
my sense of his conduct by refusing it. I  have 
only to deal with this matter as a contempt of 
court. There is no doubt about the proper way 
of serving a warrant of arrest, but equally also 
no doubt as to the manner in which notice of its 
issue may be communicated. In  the present, 
notice of the issue has been given in precisely the 
same manner in which notice of the granting of 
an injunction is given in the Chancery Division, 
viz., by telegram. In  the Chancery Division, 
though no doubt a formal injunction is obtained, 
the means of communication having in these 
days become more rapid, the telegraph is em
ployed to give notice of its being granted. Every
one knows that in  matters of business he cannot 
with safety disregard a notice given by telegram; 
and so i t  must also be understood that a litigant 
cannot disregard a notice sent to him by telegram 
by an officer of the court. This is so even if  
there were any reason to doubt the authenticity 
of the telegram; in those circumstances inquiry 
should be made. In  the present case nothing can 
be more flagrant than the conduct of the owner 
of the Seraglio, who appears to have taken this 
course in order to test the law. I  think I  am 
taking the most lenient view I  can of the matter 
by accepting his apology, but I  shall not so again 
in  any other case. The motion must be dismissed 
and the defendant condemned in the costs.

Solicitors for the plaintiffs, Botterell and 
Roche.

Solicitors for the defendants, Miller, Smith, and 
Bell.

H O U SE or LORDS.

March 26, 27, and 30, 1885,
(Before the L ord Chancellor (Selborne), Lords 

B lackburn , W atson, and F itzgerald .)
I nglis v . Stock, (a)

ON APPEAL PROM THE COURT OF APPEAL IN  ENGLAND.

Marine insurance—Insurable interest in  goods—• 
Sale “ free on board.”

D. and Co. agreed in  writing to sell to B. 200 tons 
° f  sugar of a certain quality at an agreed price, 
“ f.o.b.”  at H., payment by “ cash in  London in  
exchange fo r bills of lading.”  B. resold to the 
respondent at an increased price, but on the same 
terms. 1). and Co. also sold 200 tons of sugar to 
the respondent upon the same terms. D. and Co.’s 
agent shipped 390 tons of sugar in  one ship to 
satisfy these two contracts. The usual course of 
business was not to appropriate specific bags of 
sugar to particular contracts t i l l  after the ship
ment, and after D. and Co. had received the bills 
of lading. The ship and cargo were totally lost 
by perils of the sea before any appropriation was 
made, but D. and Co., after hearing of the loss, 
appropriated 200 tons to B.’s contract, and 190 
tons to the respondents, and he paid the contract 
price and obtained the bills of lading. He had a 
floating policy of insurance on goods, and de
clared under it  in  respect of the sugar so lost.

Held, in  an action on the policy (affirming the 
judgment of the court below), that the respondent 
had an insurable interest in  the sugar, and was 
entitled to recover.
(a) Reported Ly C. E. M aldem, Esq,, Barrister-at-Law.

[H . o p  L.

Held (per Lord Blachburn), that an undivided 
interest in  a parcel of goods may be described 
generally as an interest in  goods in  the same 
manner as i f  it  were an interest in  every portion 
of the goods.

T his was an appeal from the judgment of the 
Court of Appeal (Brett, M.R. Baggallay and 
Bindley, L. JJ.) reported in 51 L. T. Rep. N. S. 449 
12 Q. B. Div. 564; 5 Asp. Mar. Law Cas. 294, 
reversing a judgment of Field, J. reported in 
47 L. T. Rep. N. S. 416; 9 Q.B. Div. 708; 4 Asp. 
Mar. Law Cas. 596, upon further consideration.

The action was brought by the respondent 
against the appellant, who was an underwriter,, 
on a policy of insurance on goods, under circum
stances which appear in the head note and in the 
judgment of the Lord Chancellor, and also in the 
reports in the courts below.

The Solicitor-General (Sir F. Herschell, Q.C.), 
Cohen, Q.C.,and Barnes appeared for theappellant, 
and contended that the question was whether the 
property had passed to the respondent before the 
loss, so that the goods might attach to the floating 
policies. In  order to carry out the contracts to 
advantage, i t  was necessary for Drake and Co. 
so to distribute the sugar as to equalise the 
saccharine averages; they shipped one amount of 
sugar and did not appropriate i t  so as to pass the 
property to the respondent t i l l  a later date. The 
risk had not attached to the policies at the date 
of the loss, and nothing that happened later could 
make it  attach. See Anderson v. Morice (1 App. 
Cas. 713; 3 Asp. Mar. Law Cas. 290 ; 35 L. T. 
Rep. N. S. 566; [Ex. Ch.] L. Rep. 10 C. P. 609; 
3 Asp. Mar. Law Cas. 290; 33 L. T. Rep. 
N. S. 355). Drake and Co. kept the rig h t of 
specifically appropriating, and of deciding on 
whom the short delivery should fall, in their own 
hands. The price to be paid varied according to 
the apportionment, and t i l l  the property had 
passed the price is not due, and the respondent 
could not be made liable for it. Drake and Co. 
did not determine which bags were to be Beloe’s 
and which the respondent’s t i l l  the bills of lading 
arrived after the loss, and then the purchasers 
might have rejected them. The judgment of the 
court below rests on a finding as to the course of 
business which was not supported by the evidence. 
A  loss before the appropriation no more affected 
the purchasers than a loss before the shipment. 
I f  Drake and Co. had become bankrupt before 
the apportionment the sugar would have passed 
to their assignees. The respondent had no interest 
in  i t  at the time of the loss, as no property would 
pass t il l specific goods were separated from the 
bulk. The contract of insurance necessarily 
implies that there shall be specific goods covered 
at the time of the loss. There was no implied 
authority to appropriate after the loss. They 
also referred to

Seagrave v. Union Marine Insurance Co., L. Rep. I  
C. P. 305; 2 Mar. Law Cas. O. S. 331; 14 L. T. 
Rep. N. S. 479 ;

Blackburn on Sales, p. 122 j 
Benjamin on Sales, o. 5.

0. Russell, Q.C., Reid, Q.C., and Danckvjerts, who 
appeared for the respondent, were not called upon 
to address the House.

A t the conclusion of the arguments for the 
appellant, their Lordships gave judgment a3 
follows:—
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The L ord Chancellor  (Selborne).—My Lords : 
The question in  this case is, whether the plaintiff 
had at the time of the loss of the steamer City of 
Dublin in the river Elbe, on the 4th Peb. 1881, an 
insurable interest in 3900 bags of sugar, part of 
that vessel’s cargo. The Court of Appeal, 
reversing a judgment of Field, J., decided in the 
plaintiff’s favour. By two contracts, dated 
respectively the 7th and 12th Jan.1881, which were, 
except as to dates and parties, identical in their 
terms, Messrs. Drake and Co., merchants of 
London, agreed to sell to one Beloe and to the 

la in tiff respectively, 200 tons each of German 
eetroot sugar, to be shipped from Hamburgh. 

The material terms of the contract between 
Drake and Beloe are these :—“  London, Jan. 7th, 
1881, Messrs. W. Beloe and Co. We have this 
day sold to you for your account 200 tons German 
beet sugar of the crops 1880-1881, at 21s. 9d. per 
cwt. of 50| kilos, net f.o.b. Hamburgh for 88 
degrees net saccharine contents.”  I  need not 
read all the details. “  The sugar shall analyse 
between 85/92 net both inclusive; sixpence per 
cwt. to be paid or allowed for each degree above 
or below eighty-eight, fractions in  proportion; 
but anything above ninety-two not to be paid for. 
The analysis is to be effected by a public German 
chemist.”  Then, omitting some immaterial 
points, i t  goes on: “  for January delivery at 
Hamburgh payment by cash in  London in 
exchange for bills of lading; less two months’ 
interest at 5 per cent, per annum. Any dispute 
arising out of this contract to be settled by 
arbitration of two London brokers in  the usual 
way.”  By another contract dated the 7th Jan., 
the plaintiffs bought from Beloe the sugar which 
Beloe had contracted to buy from Drake and Co., 
upon substantially the same terms, except that 
the price to be paid for i t  to Beloe was to be 
21s. lOjci. per cwt., subject to like variations 
between the same lim its ; and that the average 
analysis of the whole contract was “  not to exceed 
ninety.”  The price therefore in each case was to 
be variable, according to the percentage of 
saccharine matter in the sugar; the goods were 
in  each case to be delivered at Hamburgh free on 
board, and consequently were, after shipment, to 
be at the purchaser’s risk ; and the bills of lading 
were to be retained by the vendors t i l l  the pur
chase moneys were paid. The plaintiff and Beloe 
at Bristol, and the agents of Drake and Co. at 
Hamburgh, engaged space for these sugars in 
a general ship, the City of Dublin, one of a line of 
steamers trading between Bristol and Hamburgh. 
The shipping agents at Bristol being informed by 
the plaintiff of his two purchases from Beloe and 
Drake and Co., and learning from Beloe that 
Drake and Co. were his vendors, advised their 
correspondents at Hamburgh that 400 tons of 
sugar would be coming for that ship’s cargo from 
Drake and Co. I  do not th ink i t  material, but i t  
is proper to know that the plaintiff did not 
know from whom Beloe had bought, and Drake 
and Co. did not know that Beloe had sold to the 
plaintiff t i l l  after the loss. The quantity actually 
put on board the City of Dublin at Hamburgh 
was only 3900 bags or 390 tons. As to this, I  
th ink i t  enough to say that if  the plaintiff would 
have had an insurable interest in 4000 bags, 
under the circumstances of the case he had, in 
my opinion, such an interest though the quantity 
was short by ten tons. No other sugar belonging

to Drake and Co. was put on board this ship. 
The 3900 bags were, therefore, specially separated, 
from the bulk of the vendors’ own sugar; and 
they were shipped under Drake and Oo,’s 
contracts with Beloe and the plaintiffs, w ith a 
view to, and in fulfilment of, the agreement of 
Drake and Co., as vendors, to put the purchased 
sugars “  free on board.”  The present controversy 
arises out of the manner in which this was done. 
Each bag was distinguished by a mark denoting 
its percentage, according to certified analysis, of 
saccharine matter; and ten bills of lading, 
for parcels bearing marks corresponding to those 
on the bags, were made out in an impersonal 
form and sent, according to the contracts, to 
Drake and Co., to be retained by them t i l l  
the time of payment should arrive. The 
aggregate consignment, except as to the 
deficiency of 100 bags, was proper and suitable 
to fu lfil the two contracts, without exceeding, 
as to either of them, the average of 90 per cent, of 
saccharine m atter; and, according to the evidence 
of Mr. Hales, a partner in the firm of Drake and Co., 
i t  was made up and “  ordered forward ”  as being 
“  so divisible.”  But no particular bags were then 
set apart or marked as applicable to the one 
contract more than the other ; it  was thought 
sufficient by Drake and Co., or their agents, to leave 
this to be done when the bills of lading came 
forward. There would be no practical difficulty 
in  doing i t  in a proper and reasonable way, even 
if  the plaintiff had not produced Beloe’s contract, 
inasmuch as neither purchaser could claim, and 
Drake and Co. were not to be paid for any excess 
beyond 90 per cent, of the average analysis of the 
whole contract, though i t  was conceivably possible 
that i t  might have been done perversely and un
reasonably. The decision was, in fact, made by 
Drake and Co., who forwarded invoices of the 
parcels attributed to each purchaser on the 
evening of the 4th Feb., after they had received 
notice of the loss. In  the division so made the 
deficiency of ten tons was ascribed to the plaintiff’s 
contract, being the later in date. No question 
was raised by the plaintiff or by Beloe; and the 
purchase mone j  s were paid by the plaintiff accord
ing to the contracts and invoices. But by this, 
which was done after the loss, the underwriters 
were, of course, not bound. I t  is contended, on 
the part of the appellant, that under these cir
cumstances, and for want of a proper division 
before the loss, the shipment had not the effect of 
divesting the prior title  cf Drake and Co., the 
vendors, or of passing any interest in these sugars 
to the plaintiff. This argument appears to me to 
confound two very different things—the appro
priation necessary as between vendor and 
purchaser, and the division, as between purchaser 
and purchaser, of specific goods actually appro
priated to the aggregate of the two contracts. I  
do not th ink it  follows that there could be no 
appropriation by the vendor of which the pur
chasers might take the benefit, merely because 
the parcels of goods appropriated were mixed in 
the act of appropriation so as to require some 
subsequent division or apportionment. Whether 
this may have happened by previous agreement 
or course of dealing between all the parties, in  
which case there could be no serious doubt, or by 
accident, error, or want of proper care on the 
vendor’s part, appears to me to make no difference 
in  principle. The purchasers might possibly be
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entitled to reject, but the vendors could not, in 
my opinion, without their consent, retract the 
appropriation. In  the present case I  see no reason 
to doubt that the difficulty arising from the con-
jBion of parcels—material only to the settlement 

ot the amount payable by the plaintiff to his two 
vendors if not solved by consent or by arbitra
tion, for which each contract provided, would 
have been soluble by principles of law applied to 
the facts and the terms of the contracts. The 
necessity for doing this, and the fact that it  had 
not been done at the time of the loss, do not in 
my opinion sufficiently distinguish this case 
from Brown v. Rare (3 H. and N. 464 ; 4 lb. 822), 
and earlier authorities to the same effect. The 
goods were, by the act of the vendors, separated 
from all other goods belonging to them ; they 
were shipped “ free onboard”  in what was for 
that purpose the purchaser’s ship, under two 
contracts so to deliver them, in both which 
contracts, subject to the payments to be made by 
him to Drake and Co. and Beloe, the plaintiff was 
then, though Drake and Co. did not know it, 
solely interested. I  cannot infer from any part 
hf fb® evidence that in so shipping them indis
criminately the vendors intended to break, instead 
of fulfilling, their contracts, and to take upon 
themselves, contrary to those contracts, the sub
sequent risk of loss, and the liability to freight. 
Yet this, as it  seems to me, would be the necessary 
result of the appellant’s argument. I  think that 
the order appealed from is right, and I  move your 
Lordships to affirm it, and to dismiss the appeal 
with costs.

Lord B lackburn .—My Lords : I  also agree that 
there is no occasion to hear the counsel for the 
respondent. The respondent had insured himself 
by floating policies to the extent of 60001. One 
of the policies is set out as a sample policy. I t  is 
a policy for 40001., part of 50001., and is marked in 
the margin No. 4247. By i t  the respondent caused 
himself to be insured in respect of goods conveyed 
in a steamer “ from the continent of Europe 
between Havre and Hamburgh, both ports 
included, ^  Eouen, Nantes, to Bristol upon 
any kind of goods and merchandise, begin
ning the adventure upon the said goods and 
merchandises from the loading thereof aboard the 
said ship at as above, upon the said ship, &c., 
including all risks of craft, and so shall continue, 
and endure during her abode there upon the said 
Bhip, Ac., and, further, until the said ship, with all 
her ordnance, tackle, apparel, &o., and goods and 
merchandises whatsoever, shall be arrived at as 
above upon the said ship, &c, until she hath 
moored at anchor twenty-four hours in good safety 
and upon the goods and merchandises until the 
same be there discharged and safely landed.” 
Then I  pass over a sentence which is immaterial 
for the present purpose. “  The said ship, &c., goods 
BJ1“  merchandises, &a., for so much as concerns 
the assured by agreement between the assured 
and assurers in this policy are and shall bo valued 
at 40001., part of 50001., on sugar to be here
after valued and declared. To follow policy for
40001., No. dated the 6th Dec. 1880.” The 
meaning of “  to be hereafter valued and declared,” 
is that if the insured has several adventures out, 
all within the description in the policy, he may 
select at his pleasure which is to be protected by

the policy; and, on his giving notice of such a 
selection to the insurers, the policy is as i f  it  had 
named that adventure from the beginning. Of 
course, if  adventures have been previously named, 
these come first, and, whether these prior subjects 
of insurance are lost or not, the policy is equally 
pro tanto functus officio. And I  believe the prac
tice is, i f  there i3 nothing to show that the first 
adventure which came in safe was selected not to 
be under the policy, it  is taken to be so, though 
there is no declaration. The meaning of “  To 
follow policy for 40001., No. >’ is, that, there 
being consecutive policies, any loss declared is to 
be borne first byjthe earlier policies, and that i t  is 
not until after the policy No. —  is exhausted, 
either by losses or declared adventures which 
have come in safe, that the underwriters on the 
policy which follows are to bear the balance of the 
loss, if any.

Ihere is not, as far as I  remember, any 
I ° ',“ er difference between a policy in  the pre

sent form, with a declaration that it  is on sugar 
valued at -38001., and sailed in the City of Dublin 
steamer, which sailed from Hamburgh to Bristol 
on the 3rd Feb. 1881, and an ordinary policy for 
the same sugar, valued at the same sum, on the 
same steamer, on the same voyage. The appellant 
is an underwriter for 1501. on each of these con
secutive floating policies.

There is nô  dispute, at least now, that the 
City of Dublin is such a steamer, and the 
voyage such a voyage as was within the 
terms of the policies, nor that the values 
and declarations were properly given, nor 
that there was enough left unexhausted on the 
policies to enable the underwriters to pay a total 
loss. But it  was said that the situation of the 
plaintiff with regard to the sugars was not such as 
to give him an insurable interest. And I  have no 
doubt that, in order to recover against an under
writer, the assured must show that he suffers loss 
in respect of the thing insured. In  case of an 
insurance on goods, if  he shows that he had at the 
time of the loss the whole legal property in the 
goods which were lost, he undoubtedly does show 
it. But I  do not agree that this is the only way 
in which he can show an insurable interest in 
goods, or that any relation to goods such that i f  
the goods perish on the voyage the person w ill 
lose the whole, and i f  they arrive safe w ill have 
all or part of the goods w ill not give an interest 
which may be aptly described as “ goods.”  In  
the present case there has been a good deal of 
extraneous matter brought into the discussion.
I  chink if  i t  had been remembered that the three 
contracts—viz., that of the 7th Jan. between 
Drake and Beloe, that of the same date between 
Beloe and the respondent, and the contract of the 
12th Jan. between Drake and the respondent—were 
all in writing, and it  had been seen that they are 
so expressed that, in my opinion, there is no doubt 
as to their construction, the objection would 
have been much more clearly raised, not, I  think, 
for its benefit. Drake and Co., of London, who 
were large importers of beet sugar manufactured 
in  Germany, made a contract with Beloe, of Bristol, 
who bought to sell again. There are, I  gather, trad
ing lines of steamers running from Hamburgh to 
Liverpool, Leith, and Bristol, and, it  may be, other 
places ; but to London, if  a steamer is wanted from
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Hamburgh, it  must be chartered, but of course it  
may be chartered. By the contract Drake and 
Co. bound themselves to Beloe to supply 200 
tons of German beet sugar of the crop of 1880-81. 
I t  was not only to be German beet sugar, but i t  
was to analyse between 85 and 92, “  but anything 
above 92 not to be paid for.”  No portion of the 
sugar now in dispute was either below 85 or 
above 92, so that this term does not come into 
operation. The sugar was to be “  net free on 
board at Hamburgh,”  and i t  was for January 
delivery at Hamburgh. The price was to depend 
upon the “ average analysis of the whole con
tract. Should the average analysis of the 
whole contract exceed 90, such excess is not to be 
paid for.”  The Solicitor-General raised an 
argument on this clause which I  shall notice by- 
and-by. The price was to be paid in London in 
exchange for b ill of lading. Now, under this 
oontract the first thing to be done was by Beloe, 
the buyer. He must let Drake, the seller, know 
in good time on what ship the goods were to be 
shipped free on board, for, t i l l  he knew that, 
Drake could not put the goods on board. As 
soon as he had secured room in the steamer he 
selected, and let Drake and Co. know in good 
time on what steamer they were to ship them, 
Drake and Co.’s part of the contract begins ; they 
are bound to have there at Hamburgh, and to 
ship free on board that ship, 200 tons of sugar 
answering in all respects to the description in 
the contract. Provided that sugar of the proper 
quantity and description was put on board that 
ship, i t  was no concern of Beloe’s where or how 
Drake and Co. got it. So soon as they had done 
that they had fulfilled their part of the contract 
so far. But the price was to be paid in London 
in exchange for b ill of lading; and no doubt from 
that i t  is to be implied that Drake and Co. were 
to take a b ill or bills of lading for the sugar 
they put on board, and wore in due time to be 
ready and willing to give the bills of lading in 
London in exchange for the price. I f  Drake and 
Co. did this Beloe was bound to pay the price. 
Now, Beloe had on the same day, but whether 
before or after he had made the contraot with 
Drake and Co. does not appear, made a contract 
with the respondent to supply him with 200 tons 
of sugar at Ifd . a cwt. higher price than that at 
which Drake had agreed to supply Beloe. As the 
respondent knew where he wanted the sugar, this 
was to be shipped “  free on board A  1 steamer to 
Bristol.”  The description of the sugar was the 
same as that in the oontract between Drake and 
Beloe, except that i t  was said “  average analysis 
not to exceed 90.”  The Solicitor-General said 
that i f  the average analysis exceeded 90 Beloe 
was bound to take i t  from Drake, but not to pay 
the excess in  price; but the respondent was not 
bound to take this more valuable lot at all, but 
would be in his right if  he rejected it. What 
would have been the case if that point had been 
raised by the facts we need not inquire, though I  
have a strong suspicion that a ju ry would not 
much favour it. But, looking at the documents, it  
appears that not only were the averages under 90, 
but that by no possible shuffling of the 3900 bags 
actually put on board the Gity of Dublin could 
2000 bags have been selected the average of 
which would exceed 90. The respondent did not 
know, and had no reason to inquire, where Beloe 
was to get the sugar with which he was to supply

him. He saw Edward Stock, the agent for the 
Bristol line of steamers, and, according to the 
evidence, his directions were to secure room for 
the 200 tons in the steamer which would 
leave at the end of the month; and on 
the 11th Jan. E. Stock and Son, the Bristol 
agents for the steamers, wrote to Nisstle and 
Gunther the following l e t t e r T h e r e  are 200 
tons of sugar sold for shipment the second haL 
of this month, but we have not yet ascertained 
the names of the shippers. There are also further 
parcels in treaty,”  and so forth. This, it  must be 
noticed, was before the contract between Drake 
and the respondent on the 12th Jail., and how 
there can be any doubt raised that the respondent 
did his best as far as regards securing room on 
that steamer to take on board the sugar which 
Beloe was to ship or cause to be shipped, I  arn 
unable to conceive. He had to advise Beloe of 
this, and i t  is sworn that he did so, and I  see no 
possible reason for doubting that he aid. I  he 
position of things, then, as between Beloe and the 
respondent was this: The respondent had done 
his part, and unless Beloe by himself, or Drake, 
or anyone else, pnt the proper quantity of sugar 
of the proper description on board the steamer, 
the respondent had a right of action against 
Beloe. I f  Beloe did put the proper quantity on 
board he was entitled to recover the puce m 
exchange for bills of lading, and it  was no 
answer that the goods had perished at sea before 
the b ill of lading was offered. He did send an 
invoice specifying the marks and numbers of 
2000 bags undoubtedly put on board, which he 
alleged had been shipped on the respondents 
account/. I f  these were proper bills of lading for 
the sugar shipped, i t  is difficult to imagine a 
clearer case of the loss of sugar. I t  is said that 
the bills of lading which he offered to give m 
exchange for the cash, were not the bills of lading^ 
of goods shipped for the respondent in the City oj 
Dublin, and, therefore, the respondent was not 
bound to pay in exchange for such bills of lading; 
instead of being liable to pay Beloe the price he 
had an action against him for breach of contract 
in not shipping as he ought to have dene, lh is  
requires us to notice some more of the evidence.

When the respondent had made his contract 
with Drake on the 12th Jan., he at once proceeded 
to Edward Stock and Sons, who, on that very day 
advised Nisstle and Co. that the 200 tons were 
coming; so that he had done his part in securing 
room for that 200 tons, and if  Drake and Go. 
have not shipped them he has a cause of action 
against them. They did not ship the whole 
200 tons, but only 190 tons, 10 tons or 100 
bags meant to be shipped having been delayed. 
For that Drake and Co. sent an invoice and re
ceived payment; and, as I  said about Beloe, i f  
Drake and Co. have offered the respondent bills 
of lading for goods which were not shipped 
for him, he has a cause of action aeainst 
them, and was not bound to pay. But if  Drake 
and Co. have fulfilled their contract, and the 
bills of lading are those referring to the 1900 
bags, then the subsequent loss by perils of the sea 
is no answer. The respondent must pay the 
price, and has lost it, and that is as clear a loss 
us can well be. When Drake and Co., or rather 
their agents at Hamburgh, were shipping the 
sugar and held the mate’s notes, i t  was no doubt 
their business to see that a proper bill of lading
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for each separate shipment was signed; and i f  at 
any time before the bills of lading left Hamburgh 
they had been allocated to each shipment, no 
objection, not even an idle one, could have 
been raised. But instead of doing so the 
whole of the bills were sent in a lump 
to London that they might be allocated 
there. This was perfectly bond fide. Drake 
and Co. had no interest in favouring one more than 
the other, and were to be paid exactly the same 
price per bag, whether they allocated i t  to the 
one or to the other. And if they had done this 
before the loss, I  do not see what damage either 
Beloe or the respondent could have sustained by 
the allocation being made in  London instead of in 
Hamburgh. Now, I  have been quite unable to 
see, even i f  the respondent had sustained some 
damage, that i t  could have been damage going to 
the whole root of the matter, so as to form a 
defence against an action by either Drake and Co., 
or Beloe, for not paying for the goods in exchange 
for the bills of lading; that is, supposing the 
respondent, because prices had greatly fallen, or 
from any other motive, had wished to get off. 
And i f  i t  were so, I  think the case would fall 
entirely w ithin what Lord Hatherley in Anderson 
v. Morice (3 Asp. Mar. Law Cas. 290; 35 L. T. 
Rep. N. S. 566; 1 App. Cas. 713) says is 
the principle of Bparkes v. Marshall (2 Bing. 
N. S. 671). The insurers have no right to call 
upon the insured to exercise a possible option to 
be released from his contract. But the loss 
having happened before the actual allocation, the 
respondent’s loss, when i t  happened, was a loss 
not of 200 tons, but of 200 tons parcel of 390 tons ; 
so that the loss, though exactly the same, is said 
not to be the same in description, because i t  is a 
loss of an undivided portion of the goods instead 
of being a loss of the goods themselves, I  am 
quite unable myself to perceive why that should 
make the slightest difference. In  the merits 
certainly i t  does not. I  am quite unable to per
ceive why an undivided interest in  a parcel of 
goods on board a ship may not be described as 
an interest in  goods just as much as if  it  were an 
interest in every portion of the goods. No 
authority was cited in order to show that it  was not 
so, and I  can see no reason for it. Then, that being 
so, of course i t  follows that there is no defence at 
all, and this is my opinion.

This, however, is not the ground on which 
the Court of Appeal decided. They thought 
that there was shown to be a custom, or course 
of dealing, which rendered Drake and Co.’s 
conduct a literal fulfilment of the contract. I  
am not satisfied that, on the evidence, such a custom 
or course of trade was shown. I  do not say that 
i t  is not, but I  should at least wish to hear the 
respondent’s counsel before deciding on that 
ground. On the other, as I  have already in
timated, I  have no doubt at all.

Lords W a t s o n  and F i t z g e r a l d  concurred.
Order appealed from affirmed, and appeal 

dismissed with costs.
Solicitors for the appellant, Waltons, Bubb, and 

Walton.
Solicitors for the respondent, Hollams, Bon, and 

Coward.

Suprimi Court of Jubkaiure.
-------------

COURT OF APPEAL.

Tuesday, May 12, 1885.
(Before B rett, M.R., B aggallay and B owen,

L.JJ.)
T he F riedeberg. (a)
ON APPEAL FROM BUTT, J.

Collision—Reference— Costs.
The rule of the Admiralty Court, in  damage 

acf lons, that where more than a third of the 
p amtijf s claim a,t the reference is disallowed he 
rs condemned in  the costs of the reference, is not a 

ara and fast rule fettering the judge’s discretion, 
ana the gudge is entitled, and ought to exercise his 

iscrenonas to costsaccording to the circumstances 
oj each particular case.

T his was an appeal by thedefendants in  a collision 
action in  rem, from  a decision of B u tt, J., 
condemning the defendants in  the costs of the 
action, and d irecting  each p a rty  to bear the ir 
own costs of the reference, inc lud ing  a m oiety 
o f the reference fees.

lhe  collision occurred in the Bristol Channel, 
etween the barques Nourmahal and Friedeberg, 

on the 18th July 1882.
The action was heard on the 23rd A p ril 1884 

y jr  James Hannen, who pronounced the defen- 
8 j ef,8e'’ t l̂e Friedeberg, alone to blame, and 

erred the amount of the plaintiffs’ damages to 
e registrar, but reserved the question of costs 

n i the amount of the damages had been 
ascertained.

The plaintiffs, at the reference, brought in a 
claim amounting to 12621. 13s. 8d., of which the 
registrar allowed 1661. 18s. 9d.

lhe  report of the Registrar, so far as is material, 
was as follows:
nln,»!+&iUi ^ er rePort that the olaim as made by the 
the fnllnn,-aS ?een disallowed to a great extent under 
18th Tnl„ iaQo°iiCu.matan?e8 : the morning of the
wfir« ai y . 0 *wo BhiP8 Nourmahal and Friedeberg 
woodpn h„n0h0r Penarth Roads. The Nourmahal, a 
for O arv lifF^^r® f*jtons register, was in ballast, bound 
was ladenwifh^6 F n edeberg, an iron barque of 795 tons, 
nine 0°a1s,and bound to Valparaiso. Between
with +v.a ™n. ^ a t  day the Friedeberg having
nrooeednSa881! ia?Ce of a steam tug, got up her anchor, 
NourmnhN&̂  In attempting to cross the hows of the 

drove down on her, and having hooked the 
Friedebprn „  cab!e 'vith her anchor, the port side of the 
the .v,,, ® °ame into collision with the starboard bow of 
N c l n orc>er t0 olear the «able the doiuw+ho + had to heave in her anchor, and whilst so 
and warn I®8®0'8 were lashed together for a time, 
drifting hy.^h® Friedeberg’s tug, though, perhaps, 
her atari? W1th the tide, until the Friedeberg let go 
leavimr tv!?rd an°h°r whioh held the ships, the tug then 
vessel? J r iu -  S°me time afterwards, when the two 
F r i e d > 16 condition had swung with the tide, the
tow tho W s “ aster engaged another tug, the PorthiU, to 
anchorage*™ 0^  °^ear the friedeberg and to a safe

wWah Aoimnahal’s hawser was then given to the tug, 
thnro :..l)™ce?bed to tow her ahead. From this point 
Tho as to what subsequently occurred,
a Troi-r 17 abates that the tug towed the Nourmahal 
drnr, distance ahead, and then called upon her to
f ho i tbat lhe master refused to do so on

g und that i t  was too near, and would be giving
(a) Reported by J. p. A spinall and Butleb A s fixa u ,, Esqrs.

Barristers-at-Law.
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the Friedeberg a foul be rth ; and that he oalled and 
signalled to the tug to let his ship drop astern so as to 
regain her original anchorage, passing the Friedeberg s 
port side ; that instead of obeying these directions the 
tug proceeded to turn to starboard under a port helm, 
w ith the Nourmahal in her wake, until the latter took 
the ground about a quarter of a mile from the Friede
berg on her starboard beam. On the other hand, the 
statement is that the tug towed the Nourmahal to a 
safe and good anchorage, at least half a mile distant; 
that on getting there the master of the Nourmahal 
refused to anchor there, and insisted on his ship being 
turned and taken to a spot indicated by him ; that the 
master of the tug warned him that i f  the attempt was 
made the ship must go aground; but on his insisting 
he made the attempt, and the ship did take the

^ I t  does not seem neoessary that I  should deoide which 
of these two statements is most consistent with the real 
tru th , though we are decidedly of opinion that the 
Nourmahal had been towed to a considerable greater 
distance than her master represents before the tug pro
ceeded to turn her. I  am advised by the assessors that 
when the tug had towed the Nourmahal free of the 
Friedeberg she was not in a position of danger or of 
d ifficu lty ; that i t  required only ordinary skill and 
experience to place her in as good_ anohorage ground as 
she was at the time of the collision. I  am of opinion 
therefore, that, whether her getting aground is to be 
attributed to the fault of those on board the tug or of 
those on board the Nourmahal, the Friedeberg is not 
responsible for the consequences.

I t  then became necessary to oonsider what portion of 
the total damage sustained by the Nourmahal is due to 
the grounding. W ith respect to this, the master of the 
Nourmahal admitted that for forty minutes the ship was 
driving and being pulled over the bank. The chief 
officer also stated that the ship struck the ground 
heavily, and heeled over on her side, which caused her 
to strain very much, and she dragged and bumped very 
heavily for about half a mile. There is no suggestion 
that she made any water in the interval between the 
collision and the grounding, though she did make water 
directly after grounding. Notwithstanding these state
ments the owner and the two surveyors employed by 
him, when the Bhip got into dock, made light of the 
damage from the grounding, stating that i t  was confined 
to the forefoot, and that from 301. to 401. would suffice 
to repair it, aud they attributed the necessity for all the 
other repairs to the damage occasioned by the collision 
before the grounding. W ith this view I  am unable to 
agree, and I  have the entire concurrence of the gentle
men who assist me, in concluding from all the facts and 
evidence that the damage from the aotual collision was 
comparatively slight, and the more serious in jury to the 
ship was the result of the grounding, which rendered i t  
necessary to strip, remetal, and recaulk the ship. 
After careful consideration the amount allowed in the 
schedule is in our opinion ample for the repairs and 
expenses occasioned by the collision, and inoludes the 
expense of placing her in dry dock for the purpose of 
ascertaining if  the contact of the vessels had scraped 
off or injured any copper below what was visible whilst 
she was afloat.

The Registrar made no recommendation as to 
costs. The plaintiffs thereupon served notice of 
motion upon the defendants calling upon them 
to show cause why they should not be condemned 
in  the costs of the action and the reference.

Dec. 18, 1884.—Phillimore for the plaintiffs. 
Buchnill for the defendants.
B utt, -J.—This is a case in which the question 

of costs is in  the discretion of the court. That 
discretion, as in all cases of discretion, muBt be 
exercised with reference to some rule or reason, 
and not capriciously. The case is one in which 
the whole injury arose (not in legal sense, but 
speaking generally) from the wrongful acts of the 
defendants’ servants on board the Friedeberg. 
She came wrongfully into collision with the 
Nourmahal, and i t  was in the course of being

towed free from that collision that the latter 
sustained the injury which she got, some of i t  by 
the collision and some of i t  in being towed to a 
safe place. I t  is very true that i t  is found that 
the Nourmahal sustained the bulk of the injury 
in the course of the towage after she had been 
taken to a place of safety, and therefore, legally, 
it  was not a consequence of the collision. But i  
th ink it  quite clear that there was a very tair 
question whether it  was not legally a consequence 
of the collision, and that being so, I  do not th ink 
any fault ought to be found with the owners of 
the Nourmahal for bringing their action in this 
court, because, had they brought i t  in the County 
Court, they would at once have debarred them
selves from that second portion of their claim. 
Therefore, I  think i t  is a case in which the P'-aintffs 
ought to have their costs of the action. W ith 
regard to the costs of the reference, I  cannot see 
if i t  was reasonable for the plaintiffs to bring 
their claim in a superior court, how i t  can be said 
that they could not reasonably have put i t  
forward before the registrar. They did put i t  
forward, and failed on the larger part of it, and 1 
th ink their failure must disentitle them to costs. 
They have taken the chanoe of the award and 
failed. The next question is, ought they to Pay 
the costs of the reference ? Having regard to all 
the circumstances of the case, I  think not. X 
th ink the proper order to make is that the 
plaintiffs have the costs of the action, and each 
party to pay his own costs of the reference.

From this decision the defendants now 
appealed.

Hall, Q.C. (with him Buchnill) for the appel
lants.—Having regard to the fact that the regis
trar has found that the plaintiffs are only entitled 
to recover the sum of 1661. 18s. 9d., it  is sub
mitted that the action ought never to have been 
brought in the High Court, and that the plaintiffs 
should be condemned in  the costs. I t  is also 
submitted that inasmuch as the plaintiffs at the 
reference brought in a claim amounting to 
12621. 13s. 8d., of which only 1661. 18s. 9d. has 
been allowed, they should, in accordance with the 
practice of the Admiralty Court, be condemned 
in the costs of the reference. The rule upon 
which that court acts is that where the register 
disallows more than one-third of the plaintiff s 
claim, the plaintiffs are condemned in the costs. 
Dr. Lushington, in the case of The Empress 
Eugenie (Lush. 138), condemned the plaintiff m 
costs where he had. failed to substantiate his 
claim upon a question of law only. According to 
that learned judge, “  I  th ink I  should be making 
a dangerous precedent if I  were upon such 
grounds to relax the ordinary and salutary rule of 
the court.”  I t  is true that in The Gleaner (38 
L. T. Rep. N. S. 582; 3 Asp. Mar. Law Cas. 582), 
and a few other cases the court has departed from 
the rule, but in the absence of strong reasons the 
court should follow the practice and condemn the 
plaintiff in the costs of the reference. In  the 
present case the findings of the registrar clearly 
show that the plaintiffs must have had ample 
opportunity of knowing that the defendants were 
not liable for the larger portion of tne claim.

Beaufort (with him Sir Walter Phillimore), for 
the respondents, was not called upon.

B rett, M.R.—The Court of Admiralty has 
. always had a discretion as to costs, and even if  i t



428 M A R IT IM E  LAW  CASES.
Ct. op A pp.] P helps, Stokes, and  Co. v. Comber. [.Ct . op A pp.

had not originally it  has been given i t  by the 
Judicature Act. When a court has such a dis
cretion it  is intended that the court shall exercise 
it  in each individual case. If, therefore, a hard- 
and-fast rule is laid down, the judge’s discretion 
is fettered. W ith all deference to that eminent 
judge, Dr. Lushington, when he laid i t  down as a 
general rule that i f  on a reference the plaintiff 
did not recover a certain proportion of his claim 
he^was to be deprived of or to pay the costs, he 
did what was wrong. In  laying down such a rule 
he was fettering his own discretion, and that of 
his successors, which he had no legal power 
to do. As to the rule which has been alluded to, 
I  doubt if i t  is a good rule, and in many 
cases it  must work injustice. But inasmuch as 
the judge of the Admiralty Court is bound to 
exercise his discretion in each particular oase i t  is 
wrong to say that there is any rule by which he 
can be bound. In  the present case the learned 
judge has exercised his discretion, and has given 
his reasons for the conclusion to which he came, 
viz., that the plaintiff was entitled to the costs oi 
the action, and ought not to pay the costs of the 
reference. There is really no ground for inter
fering with the decision of the learned judge, and, 
moreover, we also think there is another objection, 
viz., that there is no appeal from the decision 
below. On all these grounds we think this appeal 
must be dismissed.

B agg a l l a y  and B owen, L.JJ. concurred.
Appeal dismissed.

Solicitors for the plaintiffs, Tufnell Southgate, 
agent for Dixon and Barker, of Sunderland.

Solicitors for the defendants, H ill, Dickinson 
Light bound, and Dickinson.

value in  New York, and It. B. B. advised S. J. 
ana Go. of the bills, and at the same time for- 
ŵ r~e\  a statement of account. On presentation 
0}  the bills fo r acceptance S. J. and Co. detached 
the counterfoils and kept possession of them.

On the 10th June 1879 (while the plaintiffs, P „ S., 
ana Co. were the holders of these bills, drawn, 
according to this course of business, in  respect of 
a shipment to J., P „  and Co., to whom the bills of 
lading were at the same time sent) 8. J. and Co. 
suspended payment. The same day the failure was 
nov:n in  New York, and B. B. B lunder some 

pressurefrom P.,'8„ and Co..telegraphed to J., P „ 
ana Go.,“Having pledged documents and shipments 
Clensannox, hold proceeds subject order P., 8., 
and Co. The ship Olensannox arrived at Per
nambuco on the Wth June, and the goods were 
delivered to the customers ( o f j , P., and Co.) who 
aa' ordered them, the purchase money being 

received by J., P  1 and Co. The Court found that 
e bills of lading had been delivered to the 

customers before the telegram was received. The 
ills of exchange were dishonoured by S. J. and 

Co. when presented fo r acceptance. J., P „ and 
Co. claimed to retain the purchase moneys aqainst 
moneys alleged to be due to them by S. J. and Go. 

dleld faffirmmg the decision of Bacon, VC., 51 
A. 1 Hep. jy. s. 16; 26 Gh. Div. 755), that the 
^ooas were not specifically appropriated to meet 
tfte bills of exchange, and therefore that P., 8., and 
Co.werenot entitled to have the purchase moneys 
applied inpayment of the bills.

(7. L - T- ReP- W S . 261; 4 De 
7T ^  distinguished,

e alsci, on appeal, that even i f  the telegram had 
reached J., P., and Co. before the transitns was at 
an end, it  would not operate to stop them in

May, 2, 4, and 5, 1885.
(Before Cotton, B indley , and P ry, L.JJ.)
P helps, Stokes, and Co. «. Comber, (a)

B i l l ' of exchange—Drawing against particular 
shipments of goods—Marginal advice of draft— 
Specific appropriation of shipments—Stoppage 
in  transitu.

J., P., and Co., merchants at Pernambuco, having 
in  the course of their business received orders from  
customers to purchase goods on their account in 
New York, instructed S. J. and Co., their agents 
at Liverpool, to purchase the goods and have them 
shipped to J., P., and Co. 8. J. and Co. then 
instructed R. B. B., the agent at New York of 
J. P. and Co. and 8. J. and Co., to purchase the 
goods. R. B.B. purchased the goods and shipped 
them to J., P ., and Co., sending with them the 
invoices and bills of lading. To provide himself 
with funds to purchase the goods R. B. B. drew 
bills of exchange on S. J. and Co. in  which were 
the words “  and charged to account as advised.”  
Attached to each bill was a counterfoil headed 
“  Advice of draft.”  This was addressed to S. J. 
and Co., mentioned the number, date, and amount 
of the bill, and concluded with these words 
(mutatis mutandis), “  Against shipments per 
steamship Olensannox, No. 6, N. Y. to Brazil 
via. Baltimore. Please protect the drafts as 
advised above, and oblige drawer, R. B. B. New 
York, May 9, 1879.”  These bills were sold fo r
M  Reported by I ’iu k k  Evans, Esq., Barrister-at-Law.

tnf  the agreement hereinafter men-
116 V , ê Ps> Stokes, and Co., the plaintiffs, 

Tv6'’®. , “ kers at New Y o rk ; Thomas Comber 
t l d®. endant^ was a member of the firm of 
o ns ton, Patet .and Co., of Pernambuco, mer- 
an s, and of the' firm of Johnston, Comber; and 

. ’ ? Bania; Samuel Johnston and Co. were mer- 
tv.r'u8 at Liverpool, and the bankers and agents of 

l  ernambueo and Bahia firms ; and Carruthers 
ares Johnston was the sole representative of 

6 lvorpool firm, and also the larger partner in 
the Pernambuco and Bahia firms. '

By an agreement made the 11th Dec. 1877,
0. Johnston, of Liverpool, of the one 

P ^ - ’. and B. B. Borland of the other; after 
1 lP&. 0. 0. Johnston was desirous of 

ppomung the said B. B. Borland as agent to 
represent the partnership firms of Samuel Johnston 
ana o°. of Liverpool, Johnston, Pater, and Co.

f pe™ambac°. at|d Johnston, Comber, and Co. 
ot Labia, on commission in the United States of 
f “ e" 0afor the term of five years from the 1st 

’ upon the terms and conditions therein-

theTetoasafonowitWaS betWeen ^  PartieS

n e H S£dd ‘ Borland shall, for and during the 
enterintn^+L years.fro“  th« said first day of Jan 1878, 

t !1C 8aidC- C‘ Johnston, and 
nH mav frnm  g ”  5! a0.* fo r ,h lm  as agent on commission, 
C C T o W  n e t° , v mt; Tbe «’iriired by him, the said 
shall' and w in % m •the f i n ited States of America, and 

. an? wlU> during the said term, diligently attend
the S f i l T r  °? f t  8aid C- C- Johnston ¡n dsaid firms of Samuel Johnston and Co., Liverpool,
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Johnston, Pater, and Co., Pernambuco, and Johnston, 
Comber, and Co., Bahia. That a ll business transactions 
by the said R. B. Borland on behalf of the said firms 
shall be charged by commission only, in conformity 
with the rates which have been heretofore charged by 
the said R. B. Borland since the 1st Jan. 1873, under 
a written agreement and power bearing date 28th 
Deo. 1872. Provided, however, that in cases of mutual 
agreement, the scale of commissions may be modified by 
the parties to this agreement as circumstances warrant.

That the said R. B. Borland shall not enter into any 
speculative business whatever, but confine himself 
entirely to that of commissions only, and in case of any 
other commissions being offered to him by other firms, 
he shall first submit the same for the approval of the 
said C. C. Johnston, in writing, before proceeding w ith 
the transaction thereof.

That the said R. B. Borland shall be at liberty to 
make advances on shipments of produce consigned to 
the said C. C. Johnston, to the extent of not exceeding 
three-fourths of the net value thereof, and he is hereby 
authorised and empowered to draw on the said Samuel 
Johnston and Co. for the amount of all such advances, 
and also for the amount of any orders given by the said 
firms of Samuel Johnston and Co., Johnston, Pater, and 
Co., and Johnston, Comber, and Co.

That the said R. B. Borland shall use his best endea
vours and utmost exertions in obtaining consignments of 
and orders for produce in connection with the said firms.

Prom the date of the agreement, until May 1879,
R. B. Borland was the general agent in New York 
of the three firms.

The ord inary  course o f dealing between the 
firm s and Borland was as follows : The Pernam 
buco and Bahia firm s, haying received ins truc
tions from  persons in  B raz il fo r the purchase of 
N o rth  Am erican goods, instructed the L ive rpoo l 
f irm  to purchase the goods and have them shipped 
to  the Pernambuco and Bahia firm s. The L ive rpoo l 
f irm  then instructed Borland, as th e ir agent a t New 
Y o rk , to purchase the goods, and he purchased them 
and shipped them  to  the Pernambuco and Bahia 
firm s, a t the same tim e sending them  the invoices 
and b ills  of lad ing of the shipments. To provide 
h im self w ith  money to pay for the goods Borland 
drew b ills  of exchange on the L iverpoo l f irm  and 
sold the b ills  in  New Y o rk  in  the ord inary way on 
the market. The b ills  o f exchange were not drawn 
fo r the precise amount o f the shipments, bu t for 
round sums, w h ich were b rough t in to  the account 
current between the L iverpoo l f irm  and Borland. 
E ve ry  h i l l  of exchange drawn by Borland had 
annexed to i t  a counterfo il w ith  a perforated line  
between the b i l l  and the counterfoil, the b ill and 
counterfo il being together in  the fo llow ing fo rm : 

Exchange for 150M. 0/0 
New York, May 9th, 1879. 

Sixty days after sight of this 
first of exchange (second and third 
of same tenor and date being 
unoaid) pay to my order the sum 
of *15001. sterling, value received, 
and charge the eame to account as
n d t n  Q A fl

(Signed) R. B. Borland. 
To Messrs. Samuel Johnston 

and Co., Liverpool.
No. 401. Payable in London.

Borland advised the bills drawn by him to the 
Liverpool firm, and with his advice forwarded a 
statement of the account current between them.

On presentation of the bills of exchange for 
acceptance, Samuel Johnston and Co. accepted 
the bills, and detached the counterfoils, and 
retained them in their own possession.

In  May 1879 the Pernambuco firm ordered the 
Liverpool firm to send certain goods to them for 
some of their customers in B raz il; the Liverpool

[ C i .  o f  Apr.

firm  sent the order to R. B. Borland, who bought 
the goods in  New York.

R. B. Borland sent the goods, with the invoices 
and the bills of lading, by the steamship Glen- 
sannox to the Pernambuco firm, to the order of 
the customers who had ordered the goods from 
that firm, and to pay for the goods  ̂drew three 
bills of exchange upon the firm of Samuel John
ston and Co. One numbered 401 was dated the 
9th May 1879, and was drawn for a sum of 1500Z. 
payable on the 23rd July 1879, and the other two 
numbered respectively 402 and 404, were dated the 
16th May 1879, and drawn for sums of 1500Z. and 
2000Z. respectively payable on the 30th July 1879.

Each of the bills of exchange had the usual 
counterfoil attached, and was in the form above, 
mutatis mutandis.

R. B. Borland sent the bills of exchange, and 
copies of the bills of lading, to Samuel Johnston 
and Co., and in the meantime sold the bills to 
Phelps, Stokes, and Co., in New York.

On the 10th June 1879, whilst Phelps, Stokes, 
and Co. were the holders of the bills, bamuel 
Johnston and Co. stopped payment, and on the 
same day, immediately on ascertaining this fact, 
the plaintiff's and R. B. Borland telegraphed to 
Pernambuco, informing Johnston, Pater, and Go- 
(who had been previously instructed as to the 
purchase and shipment of the goods, and as to 
the three bills being drawn against and charged 
on the said goods) that they must hold the said 
shipments by the Glensannox, and the proceeds 
of the sale thereof, as security to the plaintiffs as 
the holders of the bills. The telegram was as 
follows :

Having pledged documents and shipment Glensannox 
hold proceeds subject order Phelps, Stokes, and Co. and 
Bank British North America.

The Glensannox arrived at Pernambuco on the 
11th June, and the defendant, or his firm of 
Johnston, Pater, and Co., obtained possession of 
the goods, transferred them to the Brazilian pur
chasers, and received the proceeds, which they 
claimed to retain against a debt, or balance of 
account, due to them from the Liverpool firm.

There was some conflict in the evidence whether 
the goods had arrived at Pernambuco before the 
telegram was received.

The bills of exchange, on presentation for pay
ment, were dishonoured by the Liverpool firm, 
and the plaintiffs in the present action claimed 
to have the amount of the three bills in their 
hands paid out of the proceeds of the goods, 
on the ground that they had been specifically 
appropriated to meet the b ills ; but Bacon, Y.C. 
held there was no such appropriation, and 
dismissed the action: (51 L. T. Rep. N. S. 16; 
26 Ch. Div. 755.)

The plaintiffs appealed.
R. T. Reid, Q.C. and Northmore Lawrence for 

the appellants.—The bills of exchange, with the 
“  advices of draft ”  annexed, gave the plaintiffs a 
lien or charge on the goods against which the 
bills were drawn, and the goods or the proceeds 
were specifically appropriated to meet the bills :

Frith  v. Forbes, 7 L. T. Rep. N. S. 261; 4 De G-.
F. & J . 409;

Robey and Co.’s Perseverance Ironworks y. UlUer, 
27 L. T. Rep. N. S. 362 ; L. Rep. 7 Ch. App. 695 ;

Banner v. Johnston, L. Rep. 5 E. & I. App. [37 ;
Ex 'parte Arbuthnot; Re Entwistle, 3 Ch. Dxv. 477;

P h e l p s , S t o k e s , a n d  Co. v. C o m b e r ,

A D V IC E  O F  D R A F T . 

To Messrs. Samuel John 
s ton  &  Co., L iverpoo l. 

No. o f D ra ft  401. 
Date M ay 9th, 1879. 
A m o un t 1500Î. OJO. 

A ga ins t Shipts. per s.s. 
G/ertsannox No. B, N .Y . 
to  B ra z il via  Balt. 

Please p ro te c t the d ra fts  
as advised above, and 
oblige drawer. R. B. 
B orland , New Y o rk . 
M uy 9th, 1879.
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Ranken v. Alfaro, 36 L. T. Eep. N. S. 529; 5 Ch. Div.
786;

Ex parte Banner; Re Tappenback, 34 L. T. Eep.
N. S. 199; 2 Ch. Div. 278 j

Ireland v. Livingston, 27 L. T. Eep. N. S. 79;
L. Eep. 5 E. & I.  App. 395.

Even if  there was no specific appropriation, the 
telegram to Pernambuco operated as a stoppage 
in  transitu of the goods by Borland acting for the 
benefit of the plaintiffs:

Ex parte Golding, Davies, and Co; Re Knight, 42
L. T. Eep. N. S. 270 ; 13 Ch. Div. 628;

Kemp v. Falk, 47 L . T. Eep. N. S. 454 ; 7 App. Cas.
573.

Marten, Q.C. and F. Thompson, for the defen
dants, were not called upon.

C o t t o n , L.J.—This is an appeal from a judg
ment of Bacon, V.C., and the object of the appel
lants is to make out that they have a lien on 
certain goods. The facts of the case are rather 
complicated. There was a firm at Pernambuco and 
another at Liverpool, and Mr. Borland was, I  will 
assume, appointed agent in New York on behalf 
of those two firms. There was another firm at 
Bahia, but I  leave that out because it  is immate
rial. The parties to the Liverpool firm and the 
Pernambuco firm were, I  think, practically the 
same people, but i t  is unnecessary to consider 
that now. The course of business was this : The 
Pernambuco firm, having received instructions 
from natives to buy goods for them, sent to the 
Liverpool firm, and the Liverpool firm directed 
Mr. Borland to buy in North America whatever 
was required by the Pernambuco firm. Then Mr. 
Borland shipped the goods, not to the Liverpool 
firm  from which he received the instructions as 
to buying them, but to the Pernambuco firm. In  
order to provide himself with money to pay for 
the goods, Mr. Borland drew bills on the Liver
pool firm, and discounted or sold them in  the 
market. The appellants are persons who bought 
certain bills which had been drawn by Borland 
on the Liverpool house in order to provide for 
cargo which he was sending to the Pernambuco 
house for the benefit of the native buyers.

Now, the first question which was argued, and 
which we have to decide, is whether the purchasers 
of those bills had, either by independent agree
ment, or by the agreement which i t  is alleged 
appears on the face of the bills, a lien or charge 
on the cargo sent to Pernambuco for the amount 
of the bills. I t  is unnecessary to go through the 
evidence on the question as to whether there was 
any express charge besides that which it  is alleged 
appears upon the bills, because, in my opinion, the 
evidence does not show that there was anything 
like an agreement outside what appears on the 
bills to give to the purchasers of the bills a 
charge on the cargo, to pay for which the bills 
were undoubtedly drawn. But then we come to 
the bills of exchange, and they are in a somewhat 
extraordinary form, because annexed to each bill, 
as it  would be presented in Liverpool, there was a 
counterfoil or margin of paper to be detached in 
Liverpool, with a perforated line showing where 
i t  was to be torn off. [His Lordship read one 
of the counterfoils, as set out above, and con
tinued ;] I t  is said that that of itself, reasonably 
interpreted, and as it  would be reasonably under
stood by any banker or other person dealing with 
these bills, creates a charge upon thegoods to buy 
which this bill had been drawn and negotiated.

I  cannot accede to that view. What is it P It  is
not a direction to be shown to or sent to the 
persons who are to receive the cargo : i t  is simply 
a direction to be sent to the persons who have 
ordered the cargo to be sent, and into whose hands
ti.6 urn®0 <r,OU, ^ never pome, they not even having 
_ e bills of lading, and i t  is to be detached by them. 
I  do not say it  would have created a charge 
even i f  sent to the persons to whom the cargo 
was sent. I  am by no means satisfied that merely 
saying that the b ill is drawn against a certain 
cargo, even when that notice is sent to the person 
to whom the cargo is consigned, will give a lien or 
charge on the cargo. But here the direction is 
sent to entirely different persons; and I  should 
say, not being a mercantile man, that i f  that 

irection is sent, not to the person who is to have 
e command of the goods, or to whom the goods 

are consigned, but to someone who is a corres-
?i° ° r a?enfc t *lat person, and on whom 

e ills are drawn for the purpose of providing 
f  r i  cargo, it  is a mere indication to him that 

1 s ° ‘ exchange are really bills drawn under 
e arrangement that he should accept bills for 
j  Purpose of enabling cargoes to be purchased 

ana shipped to their correspondent in Pernambuco.
is to satisfy the person to whom the bills are 

sen that they are bills legitimately drawn under 
e arrangements existing between the parties, 

J? , a S<1*0  ̂him how he is to keep the accounts
1 reference to that and other shipments. To 

1i ,m no way conveys anything like the 
aea, that there is an intention to create a charge 

or lien on the cargo.
But i t  is said that there is the authority of 

wo eminent judges in Frith  v. Forbes against 
a view. When Frith  v. Forbes is relied 

upon, as it often is, almost every judge before 
wnom the case comes says that it  must have 
een decided on the special circumstances of 
io case. James, L.J., when it came before 

„ lnn?71- ^ 0'3ey and Oo.’s Perseverance Ironworks 
fW  tL ’ ^ atn o£ opinion, therefore,
, . ™le plaintiffs have no such lien as they 

mf’11*!’ a. . I'Cat their bill was rightly dismissed.
e decision in Frith  v. Forbes turned upon special 

circumstances, and can hardly be treated as 
governing any other case.”  James, L.J., there- 
ore’ clearly did not understand the case of Frith  

v. orbes, as laying down the principle that a mere 
t l,a f * ILenu-?,0T mun‘cal'ecl to the consignees of goods 
■ at the bill is drawn against those goods, w ill of 

itself give a charge. Mellisb, L. J. said : “  I  am 
the same opinion. The indorsement of a b ill 

gives only a right to the bill, and I  do not think 
at any mercantile man would sunpose, because 

ie saw in the bill the words ‘ which place to 
account cargo per A.,’ that he was to have a lien 
on that cargo.”  James, L.J. also said : “ lam no t 
prepared to say that, merely because a b ill of 
exchange purports to be drawn against a par- 
ticular cargo, i t  carries a lien on that cargo into 
the hands of every holder of the bill.”  Upon 
what special ground Frith  v. Forbes was decided 
i t  is hardly necessary for us now to consider; 
x !u18 S r’710118 that, although the question as to
whether the plaintiffs in that case had a lien or 
charge created in favour of themselves, was of 
importance, yet the real question was whether 
r  . ,es and Co., who were the defendants, could 
insist upon their general lien as against 
the claim of the plaintiffs (assuming the



M A R IT IM E LAW  GASES. 431

P h e l p s , S to k e s , a n d  C o. v . C o m b e r . [C r .  op A pp .Ct. op A pp.]

plaintiffs had a claim), Forbes and Co. | 
having received the goods under special 
instructions with reference to the bills, intending 
that they should accept the bills and provide for 
payment. Forbes and Co. refused to accept the 
bills, and yet wanted to keep the goods for 
themselves, and that really was the principal 
matter of contest. W ithout entering further 
into Frith  v. Forbes, i t  is sufficient, in my 
opinion, to say that here the direction was not 
given to the person to whom the goods were 
consigned, but to another person, who never would 
have the goods in  his possession or under his 
control. I  should also mention that in the case 
referred to, of Ex parte Devers-, lie  Susa (51 L. T. 
N. S. 437; 13 Q. B. Div. 766), one at least of the 
present Lords Justices said that Frith  v. Forbes 
was decided under special circumstances, and 
Lindley, L. J. expressed himself as not consider
ing that it  laid down the general principle which 
was there contended for. But I  think we ought 
not to consider Frith  v. Forbes as an authority 
governing the present case, and I  am of opinion, 
especially having regard to the distinction which 
I  have mentioned, that there was no charge on 
the cargo created in favour of the billholders, 
either by express agreement, or by that which 
appears on the face of those bills, or rather on 
the face of the documents temporarily annexed 
to the bills, but to be severed from them when 
the bills were accepted in Liverpool.

Now we come to the other part of the 
case. The failure of the Liverpool firm  was 
known in New York on the 10th June, and 
then there was an interview between Mr. 
Borland and the plaintiffs, who had purchased 
the bills. I t  is unnecessary to consider what 
took place between them, because I  decide 
the case entirely without reference to that. 
On the same day a telegram was sent to the Per
nambuco firm, and for the purpose of my judg
ment I  w ill assume, though I  do not decide, that 
that telegram reached the Pernambuco firm at 
the time when the transitus of goods was not at 
an end, that is to say, while the goods were still 
in  transitu.

Now, let us consider what stoppage in  
transitu is. I t  is a right given to an unpaid 
vendor, at any time while the goods are s till in  
transitu, that is to say, while they are in the 
hands of the shipowner as carrier. I t  is a re
taking by the unpaid vendor on the cancellation 
of the contract as some people say, or, as 
I  should rather say, a resumption of pos
session, for the purpose of insisting on 
his lien for the price, at any time while 
the goods are in the hands of the carrier, 
and have not reached the hands of the purchaser 
or consignee, and are not in his possession. What is 
the consequence of the vendor resuming posses
sion P The vendor cannot exercise the right to 
the prejudice of purchasers for value, but i f  he 
takes possession before the purchase money has 
been paid, ho may say : “ I  cannot prejudice you, 
but I  can hold the goods t i l l  you pay me the 
money.”  I f  there has been a mortgage, he can 
seize the goods subject to the rights of the mort
gagee to have the money paid. The consequence 
of his taking possession of the goods to enforce 
his vendor’s lien is, that he has a right, before he 
hands over the goods, to receive from the pur
chasers any money which may be s till unpaid by

them. Now is this telegram in any way a stop
page in transitu ? In  my opinion i t  is not. [H is 
Lordship read the telegram above set out, and 
continued:] Now, in my opinion, on the mere 
construction of that document, i t  is not a de
claration that the vendor intends to retake posses
sion. I t  assumes that the goods w ill be handed 
over to the purchasers, and that they w ill be 
paid for, because it  is not “  hold the goods,”  but 
« hold proceeds ” subject to the order of Phelps, 
Stokes, and Co. Now I  omit all reference to the 
question how far this telegram would have been 
effectual to stop the goods in  transitu i f  i t  had 
been sent to the consignees, and not to the 
carrier; but I  in  no way express any opinion in 
favour of the view that i t  would have been 
effectual i f  it  had been sent to the consignees. 
I t  is not, in my opinion, anything which expresses 
an intention to retake possession; i t  is simply an 
attempted direction as to the way in which the 
proceeds of this cargo are to be dealt with, and 
in my opinion there was no right to give any such 
direction. The case of the Pernambuco firm was, 
that they had already money in the hands of 
their agents at Liverpool, who, they say, were 
largely indebted to them ; that the bills were 
drawn as against that. And what they have 
done is to carry the proceeds of this cargo to 
their own credit in the account between them
selves and the Liverpool firm. Whether that is 
right or not we need not now decide. A ll we 
have to decide is, that the plaintiffs, the holders 
of these bills of exohange, have not, either in 
consequence of the lien claimed on the goods, 
or in consequence of what is said to be, but is not, 
a stoppage in  transitu, any right to have the 
proceeds of these goods applied in payment of 
the bills. In  my opinion, the appeal fails.

L indley, L.J.—I  am of the same opinion. The 
first question is, What rights, i f  any, did the 
plaintiffs acquire, as the discounters of these bills, 
to have the goods against which they were drawn 
applied specifically in taking up the bills. Now, 
as mere discounters of bills of exchange not 
accompanied by a bill of lading, they would have 
no such right at a ll; but i t  is said that, in conse
quence of what took place between Mr. Borland 
and the plaintiffs, and having regard to that 
memorandum attached to the bills of exchange, 
the discounters of the b ill acquired that right. 
The b ill of exchange had attached to i t  a memo
randum which is, I  fancy, rather unusual, but i t  
is an important document. [H is Lordship stated 
the effect of the counterfoil, and continued:] 
That memorandum was annexed to each of the 
bills of exchange when the plaintiffs discounted 
them, and i t  appears that in the course of busi
ness between the parties the bills of exchange, 
with that memorandum attached, would be pre
sented for acceptance to the Liverpool firm, 
Samuel Johnston and Co.; that Samuel Johnston 
and Co. would then tear off that memorandum 
and keep it. I t  is a direction, advice, or order to 
them; and they tear i t  off and keep i t  in order 
that they may have the memorandum and act 
upon it. The discounters of the bill, the plain
tiffs, are then le ft with the bills of exchange, but 
they do not get the bills of lading. The bills of 
lading were never attached to the bills of exchange 
at all, and the plaintiffs never get the ordinary 
security on the goods which discounters of bills 
of exchange with bills of lading annexed would
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get. The bills of lading were sent to Pernambuco 
and so were the goods; neither the bills of lading 
nor the goods were sent to Liverpool. Can it  be 
established that, under these circumstances, the 
plaintiffs have any Hen on the goods at all by 
virtue of this memorandum ? In  other words it 
comes to this, whether a transaction under such 
circumstances as these can for any purpose be 
regarded as practically equivalent to getting the 
b ill of lading. I t  is clear that that question only 
has to be asked to answer itself, and from such a 
transaction that result is wholly unknown so far 
as I  am aware. Quite apart from Frith  v. Forbes, 
there is no case which warrants the idea that in a 
transaction of this kind the discounter of the bill 
of exchange gets a lien on the goods against which 
i t  was drawn. Frith  v. Forbes is clearly distin
guishable on the ground to which Cotton, L.J. 
has alluded ; and i t  appears to me that, so far as 
authorities and decisions go, they are rather 
against than in favour of the contention that by 
this memorandum, and what took place when the 
b ill of exchange was discounted, the discounter 
got any claim on the goods. I  quite concur in the 
view taken by Bacon, V.C. that the discounters 
made inquiries whether these were honest com
mercial bills drawn against goods in  the ordinary 
way, and that they trusted to the solvency and 
respectability of the drawees. That appears to 
be the real truth of the transaction so far.

I t  is then said that, apart from that, the plain
tiffs have a lien, i f  not on the goods, at all events 
on the proceeds of the sale of the goods, by what 
took place on the 10th June 1879. A t that time the 
ship was about to arrive at Pernambuco—she 
did arrive on the 11th June. The bills of lading 
had gone forward to Pernambuco ; the Liverpool 
firm  had not got them, and did not intend to have 
them, still less had the discounters of the bills. 
But, under more or less pressure and certain 
threats, Borland seems to have sent a telegram 
to Pernambuco. I  am like the Yice-Chancellor, 
I  do not treat those threats as amounting to 
duress. But Borland was under constraint to 
send the telegram on which so much stress has 
been laid. That telegram began with a state
ment which was inaccurate in point of fact, 
because he never had pledged the goods. What 
effect, i f  any, had that telegram on the rights of 
the parties ? I  confess i t  appears to me to have 
had none whatever. Mr. Borland had no right 
at that time to dictate to the Pernambuco firm 
how they were to deal with the proceeds of the 
sale of those goods. I t  is said that he was in a 
position to stop the goods in  transitu. I  w ill 
assume that he was, and that he was agent for 
the vendors, or in such a position that he might 
have stopped the goods in  transitu. He certainly 
did nothing of the kind, and never intended to do 
anything of the kind, and the probability is, that i f  
he had thought of it, he would have seen it  was 
hopeless for him to try  to stop the goods in  
transitu at all. In  point of fact, as I  understand 
from the evidence, the goods had arrived in 
Pernambuco, and the bills of lading had been 
handed to the native buyers before this telegram 
reached the hands of the Pernambuco firm, I  
think that is made out when one comes to study 
the time, though it  runs very fine. [His Lordship 
discussed the evidence on this point, and con
tinued :j I t  so happens that the telegram came 
too late to stop the goods, and what is

[C t . of A pp.

quite as important to my mind, is that there 
was no intention on the part of Borland to stop 
them. He wanted to impound, for the present 
plaintiffs, the proceeds of the sale of the goods, 
and he had no right to do that. This is a most 
unfortunate occurrence so far as the plaintiffs are 
concerned, but i t  does not appear to me to be 
consistent with the principles on which this court 
and the other courts in this country always act 
m matters of this kind to hold that they are 
entitled to succeed in this action. The plaintiffs 
are in the unfortunate position of being unsecured 
and not secured creditors.

•'j'8?’ entirely concur in what has been
said by my brother Lord Justices. On the first 
point, i t  appears to me that, whether you look at 
the parol evidence or at the advice or draft 
attached to the b ill of exchange, no specific lien 
or appropriation is made out. I  adopt the lan
guage of James, L.J. in  Robey and Co.’s Perse
verance Ironworks v. Ollier, where he said: “ I  am 
not prepared to say that merely because a bill of 
exchange purports to be drawn against a par- 
ticular cargo i t  carries a lien on that cargo into 
the hands of every holder of the bill.”  I t  appears 
to me that in the present case all that took place 
was some assertion of what was perfectly true, 
that these bills were drawn against an actual 
transaction, and that they were not accommoda- 
“ ?? " “ !?• I f  the argument which has been 
addressed to us were to succeed it would appear 
to me to follow that every bill of exchange which 
represented a real transaction, at the bottom of 
which, to use a common expression 1 believe, 
there were goods, would be a bill giving a lien 
upon the goods which formed the subject of that 
transaction. That appears to me to be neither 
law nor mercantile usage.

With regard to the “ advice of draft,”  it appears 
to me that there was no intention whatever of 
~ g .  by that instrument any charge in favour 
of the bill of exchange. The nature of the instru
ment really contradicts any such contention. The 
document was to be presented to the drawee of the 
b il l ; it was to induce him to accept the bill, and on 
acceptance it  was to be retained by him. This

advice of draft,”  therefore, would neither travel 
into all the hands which might hold the b ill of 
exchange, nor would i t  travel into the hands of 
those to whom the b ill of lading would come. 
I t  would go, therefore, neither with the b ill of 
exchange nor with the bill of lading, and if  it  
went with neither it  seems to me that it  was very 
i l l  calculated to create a charge on the produce of 
“ L® one ‘n favour of the holder of the other. 
With regard to the second question I  come to 
the same conclusion as my learned brethren. 
Assuming even, which I  do not for the present 
moment doubt, that Mr. Borland may have had 
t “ ®. right of stoppage in  transitu ; assuming, 
which I  certainly am not yet convinced of, that 

rc'ght have stopped in  transitu by a notice 
addressed neither to the shipowners nor to the 
captain, but to the consignee—I  say, assuming 
both those propositions in favour of the appel
lants, that i t  remains to be considered whether 
Mr. Borland did exercise such a right of stoppage 
as he might have had. In  my judgment he neither 
exercised it  nor intended to do so. The telegram 
which he sent suggests that he had already 
created a pledge upon the property by some
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previous transaction, and purports to give effect 
to that pledge by a direction as to the mode in 
which the proceeds of the cargo should be dealt 
with. In my opinion, he had no right to give any 
such direction with regard to the cargo, and 
therefore, whatever Mr. Borland’s rights to stop 
in  transitu might have been, in my judgment, i f  
he had the right, he did not exercise it. The 
appeal, therefore, must be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellants, Hollams, Son, and 

Coward.
Solicitors for the defendant, Field, Rosaoe, and 

Co., for Bateson, Bright, and Warr, Liverpool.

May 19 and 21, 1885.
(Before Cotton and L indley , and P ry, L.JJ.)

B rown, Sh ipley , and Co. v . K ough. (a)
B ill of exchange—Drawing against particular ship

ments of goods—Letter of advice—Specific appro
priation—Equitable assignment.

The purchasers of bills of exchange, on the face of 
which there is a direction to the drawees to 
charge the amounts thereof against particular 
shipments of goods, who do not receive therewith 
the bills of lading, do not obtain thereby any lien 
or charge on the shipments. The statement in  
the bills only amounts to a representation that 
the bills are regular and actually drawn against 
shipments, and not accommodation hills. And 
even when, in addition to such a direction in  the 
bills of exchange, the letter of advice by the con
signors to the consignees incloses the bills of lading, 
and states that against the consignments the 
consignor’s value on them fo r a particular sum 
in  favour of the bill holder (naming him), there 
is no specific appropriation of the shipments or 
the proceeds of sale to meet the bills.

I f  the court in  F rith  v. Forbes (7 L. T. Rep. N. 8. 
261; 4 De Q.F. Sf J. 409) did not rely on the 
special circumstances of that case as showing in  
fact that a specific appropriation had been agreed 
on, but intended to lay down as a principle of 
law that such a letter of advice of itself constituted 
a specific appropriation in  favour of the con
signor, the decision in  F rith  v. Forbes is now 
overruled.

The plaintiffs B., 8., and Go., purchased at the New 
York Market, in  the ordinary way, from
A. B. and Co., provision merchants at New York, 
bills of exchange, drawn by A. B. and Co. on 
the defendant K. (a provision merchant in  Lon
don), an example of which was : “  Exchange fo r 
2,5001. Sixty days after sight of this first of 
exchange (second and third unpaid) pay to the 
order of B. S., and Co., in  London, 2500Z., 
sterling, value received, and charge the same to 
account of cheese per ‘ Britannic ’ and lard per 
‘ Greece ’ as advised." On the same day
B. , 8-, and Co. wrote K. : “  We inclose bill of 
lading fo r  1558 boxes [o f cheeseJ per Britannic,’ 
and against these, and, lard per ‘ Greece,’ we 
value on you at sixty days’ sight fo r  25001, 
favour B., S., and Co.”  The proved course of 
dealing between A .  B. and Co. and K. was, that
A. B. and Co. were in  the habit of drawing on
K. in  anticipation of sales, the bills frequently 
referring to specific shipments; that K. was not

(a) Reported by 'F r a n k  E vans, Esq., Barrister-at-Law.
V ol. V., N.S.

under any agreement to accept b ills ; that any 
bills accepted by K. were on the general credit of 
the drawers; that, as between K.and A. B. and Go. 
there was no specific appropriation of the ship
ments to meet the bills ; that the proceeds of sale of 
the shipments were carried to the credit of A. B. 
and Co. in  their general account with K . ; and that 
the amount of bills accepted by K. were carried to 
the debit of A. B. and Go. in  the same account.

A. B. and Go. having suspended payment, K. re
fused to accept the bills. On the arrival of the 
“  Britannic ”  and “  Greece ”  in  England, K. took 
possession of and sold the shipments of cheese and 
lard, and claimed to retain a portion of the pro
ceeds of sale in  payment of the balance due to him 
on his general account with A. B. and Co.

Held, affirming the decision of Chitty, J. that the 
shipments were not specifically appropriated to 
meet the bills, and, therefore, that B., S., and Co. 
were not entitled to have any of the proceeds of 
sale applied in  payment thereof.

A rchibald  B axter  and Co., who were provision 
merchants at New York, on the 5th and 6th Aug. 
1875, consigned to Thomas Kough, one of the 
defendants, a provision merchant in London, 
carrying on business as “ Jones Brothers,”  a 
quantity of lard per the ship Greece, and a quantity 
of cheese per the ship Britannic. Baxter and Co. 
were in the habit of consigning goods to Kough, 
and drawing bills of exchange upon his firm. 
There was no evidence that there was a separate 
account of the consignments, or that the money 
arising from sales had been treated as belonging 
to the consigning firm.

On the 5th Aug 1875 Baxter and Co. drew a 
b ill of exchange in the following form : 
o New York, 5th Aug. 1875.
7* Exchange for ¿62500.
¿j; Sixty days after sight of this first of exchange 
°  (second and third unpaid), pay to the order of Messrs, 
g Brown, Shipley and Co., in London, two thousand 
pq five hundred pounds sterling, value received, and 
-o charge the same to account of cheese per Britannic, 
’os and lard per Greece as advised.
•S Messrs. Jones Brothers, London.

(Signed) A r c h ib a l d  B a x t e r  and Co.
■Si No. 3512.

On the same day Archibald Baxter and Co. 
wrote and sent to Kough a letter, of which the 
material part was as follows :

Inclosed please find invoice and b ill of lading for fifty  
tierces lard on account of Mr. Chidley. . . . We are 
shipping you further about 3000 boxes choice cheese.

. . . We inclose b ill of lading for 1558 boxes per
Britannic, and against these and lard per Greece we 
value on yon at sixty day’s sight for 2500Z. favour 
Brown, Shipley, and Co.

On the 6th Aug. 1875 Archibald Baxter and Co. 
drew a b ill of exchange in the following form :
o New York, 6th Aug. 1875.o
¿j Exchange ¿61000.
g Sixty days after sight of this first of exchange 

(second and th ird  unpaid) pay to the order of Messrs. 
5  Brown, Shipley, and Co., in London, one thousand 
¡2 pounds sterling, value received, and charge the same 
^  to account of cheese per Britannic.
•2 Messrs. Jones Brothers, London.
"o (Signed) A r c h ib a l d  B a x t e r  and Co.
■Sj No. 3515.

On the 6th Aug. 1875 Archibald Baxter and 
Co. sent Kough the following letter :

Confirming our respects of yesterday we have now to 
hand you invoice for 3298 boxes and B. L. for 1740 boxes 

i cheese per Britannic, on account of which we value on
2 F
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you at sixty days for 10002. favour Brown, Shipley, 
and Co.

We expect by to-morrow’s German mail to draw to a 
point.

The plaintiffs purchased the bills of exchange 
from Archibald Baxter and Co., and afterwards, 
on the 7th Aug. 1875, Archibald Baxter and Co. 
stopped payment.

On the 24th Dec. 1875 Archibald Baxter and 
Co. were adjudicated bankrupts in New York, 
and the defendant Tappan was appointed trustee 
in  the bankruptcy.

Before the goods arrived, or the bills of ex
change were presented for acceptance, Kough had 
notice that Archibald Baxter and Co. had stopped 
payment, and when the bills were presented for 
acceptance on the 17th and 18th Aug. 1875, he 
refused to accept them. On the 19th and 20th 
Oct. 1875, he refused to pay them when they were 
presented for payment.

The consignments, on their arrival in England, 
were taken possession of by Kough, and sold, and 
ho claimed, out of the proceeds received by him, 
to retain certain sums alleged to be due to him on 
his general account with Archibald Baxter and 
Co. The rest of the money he paid into court in 
a suit of Dennistoun v. Kowgli.

The plaintiffs in the present action claimed a 
declaration that they were entitled, in priority to 
all other persons, to a valid charge on the consign
ment's, and the proceeds of sale thereof, for the 
amount of the two bills of exchange, and were 
entitled to have such proceeds applied in or 
towards satisfaction of the bills.

Chitty, J., before whom the case was heard, 
found that there was no special agreement when 
the plaintiff purchased the bills, but that the bills 
were purchased on the market in the ordinary 
way. The evidence on this point is stated iD the 
judgment of Chitty, J.

The course of dealing between Archibald Baxter 
and Co. and the defendant Kough is fu lly stated 
in  the judgments of Chitty, J. and the Court of 
Appeal. Shortly stated, it  was that although the 
New York firm were in the habit of drawing on 
Jones Brothers in anticipation of sales, and the 
bills so drawn frequently referred to certain con
signments, Jones Brothers were not under any 
engagement to accept the bills; that when Kough 
did accept bills, he did so on the general credit of 
the drawers, and that there was, as between these 
two firms, no specific appropriation of consign
ments to meet bills, the net proceeds of the sales 
of all consignments being carried to the credit of 
the general account of Archibald Baxter and Co., 
w ith Jones Brothers, and the amount of all bills 
drawn by Archibald Baxter and Co. and accepted 
by Jones Brothers, being debited against Archi
bald Baxter and Co. in the same account.

There was conflicting evidence of certain mer
cantile men with regard to the meaning and effect 
of such bills of exchange as those set out above, 
but the only passage material to this report is one 
which occurred in the affidavit of Mr. G. E. Bow
ring, of No. 7, East India-avenue, in the city of 
London, merchant, which was in these words :

I  say that mercantile men, when purchasing bills of 
exchange, on the faoe of which there is a direction to 
the persona pn whom such billa are drawn to charge the 
amounts thereof against particular shipments of goods 
or merchandise, do not, according to my experience of 
the oustom of merchants, understand therefrom that they 
obtain any lien or charge upon those particular ship
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ments, but only that the billa are regular, and are 
actually drawn against shipments, and are not accommo
dation bifia ; aud that i t  is the custom of merchants, 
when buying bills of exchange, i f  they desire to have a 
lien or charge on the goods shipped, against which snch 
bills are drawn, to require to have delivered to them the 
bills of lading and other shipping documents relating to 
those goods.

Rigby, Q.O., M. D. Chalmers, and T. TI. Carson, 
for the plaintiffs.

Homer, Q.C. and Stallard forKongh.
Kobinson, Q.C. and Yate Lee for Tappan.
Chitty , J.—This case has occupied a consider

able time, chiefly by reason of the supposed state 
of the authorities, but it appears to me to be a 
simple case. The plaintiffs are holders of certain 
bills of exchange, drawn by Baxter and Co., of 
New York upon their agents in Liverpool, Jones 
& Co.; the plaintiffs claim to have an equitable 
charge upon the proceeds of certain cargoes 
which were consigned about the same time that 
the bills were drawn by Baxter and Co. to Jones 
and Co. The property in the goods consigned 
at the time of these transactions was undoubtedly 
in Baxter and Co., and i t  was competent for 
them to create a valid charge or lien on the 
goods. The plaintiffs claim to be equitable 
assigns. The other parties to the action, are the 
defendant Tappan—who is the trustee in the 
bankruptcy of Baxter and Co., the consignors, 
and the owners of the cargo, subject to the 
questions which w ill have to be decided in this 
action—and the defendant Kough, who repre
sents the house of Jones and Co. at Liverpool, the 
consignees of the cargoes and drawees of the bill. 
After the bill had been bought by the plaintiffs 
in New York, Baxter and Co. became bankrupt, 
and notice of their bankruptcy reached the 
defendant Kough in this country before the bills 
were presented or the goods were received by 
him, aud he declined to accept the bills of 
exchange which were afterwards presented to 
him in due course. The plaintiffs, as they claim 
an equitable charge, must found their case upon 
agreement. An agreement to pay out of the 
fund is a good equitable charge. I t  matters not 
whether it  be to pay an existing debt, or a sum 
of money advanced at the time, or whether i t  be 
a b ill of exchange; but it  must be shown, on the 
part of those who assert an equitable charge, that 
they have obtained it  by agreement. The agree
ment may be shown by producing a written 
document which is clear, or the agreement may 
bo fairly derived from the course of dealing; 
and where there is a contest as to an oral agree
ment, the court must decide whether there is 
such au oral agreement or not. The point which 
the plaintiffs have to make out in this case is, 
that there is an agreement amounting to an equit
able charge or an equitable assignment of part 
of the fund. Such an agreement may be shown 
by the general terms which the parties came to 
with reference to the supposed course of dealing, 
and may be derived also from the course of 
dealing itself, relating to transactions that have 
been entered into, or transactions which i t  is 
proposed should be entered into, or i t  may be 
shown, by the special terms agreed upon at the 
time when the transaction takes place. There 
never was any special agreement at the time 
when the bills were bought by the plaintiffs. So 
far the case stands clear of all difficulty. The
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plaintiffs bought the bills on the market in the 
ordinary way, and therefore they are thrown 
back upon some terms which are alleged by them 
to have been arranged on a previous occasion, 
and to have been intended to govern the course 
of dealing in regard to the purchase of the bills 
throughout the transactions which might there
after ensue. Have the plaintiffs shown any such 
agreement as that P The evidence on the part of 
the plaintiffs is complained in paragraph 3 of the 
affidavit of Mr. Johnson, a member of the plain
tiffs’ firm. He says: “  Prior to purchasing the 
said bills of exchange I  made inquiries of Archi
bald Baxter, a member of the firm of Archibald 
Baxter and Co., by whom the said bills were 
drawn, and he personally assured me that all 
bills that would be drawn by him upon his 
correspondents in England, including Jones 
Bros, of London, were regular, and against 
shipments specified in the advices of his said 
firm to his correspondents, including Messrs. 
Jones Bros., upon whom said bills were drawn.”  
That statement simply amounts to this, that 
when the plaintiffs purchased the drafts 
they were assured that the bills were good 
mercantile bills—not accommodation bills, but 
bills actually drawn against shipments specified 
in advices—in other words, that they were 
regular bills drawn in the ordinary course in a 
proper mercantile transaction. There is not one 
word there which shows that the parties buying 
the bills were to have a charge on the pro
ceeds, and i t  appears from the rest of the 
evidence that such a thing had not entered into 
the minds of the parties at all. [H is Lordship 
discussed some other evidence on this head, and 
continued :]

The plaintiffs have failed to prove an agreement 
relating to the particular transaction, or any agree
ment derived from the course of dealing as 
between the drawers and sellers of the bills and 
the purchasers of the bills. The course of dealing 
between the consignors and consignees was this : 
The consignees, Jones Brothers, were under no 
obligation to accept the bills. The goods which 
they were receiving were more or less of a 
perishable nature, and, before they accepted any 
particular bill, they considered what the cargo 
was, and only accepted the bill when they thought 
that the cargo would form a sufficient security. 
But they did not rely on the particular cargo 
which was coming forward, because the course of 
business was that the proceeds of the sales of the 
various cargoes, of which they were in course of 
receipt, were carried to a general account, and 
when they accepted the bills they had the security 
of the general account, that is to say, the proceeds 
of the various cargoes then either undisposed of 
or in the course of being disposed of, out of which 
they could have repaid themselves the amount of 
acceptances. The course of dealing between the 
consignors and consignees, if i t  be looked to with 
a view to assist the plaintiffs, so far from being 
favourable to them, is adverse to them.

I  propose now to say a few words on the particular 
documents, on which great reliance was placed 
in the opening of the case. I  assume that it  is 
now settled law that a mere reference, on the 
face of the bill, to a cargo, showing that the b ill 
is drawn (to use a term in mercantile language) 
as against the cargo, does not create any charge 
or lien in favour of the b ill holder as against the

cargo or the proceeds of the cargo. In  Robey and 
Uo7s Perseverance Iron Works v. Ollier (27 L. T. 
Rep. N. S. 362; L. Rep. 7 Oh. App. 695) Mellish,
L.J. says: “ The indorsement of a bill gives only 
a right to the bill, and I  do not think that any 
mercantile man would suppose, because he saw in 
the b ill the words ‘ which place to account cargo 
per A.,’ that he was to have a lien on that cargo.” 
And in Ex parte Arbuthnot; Re Entwistle (3 Oh. 
Div. 477), the b ill on the face of i t  referred to the 
cargo, the word3 being, “  and place the same 
to account cotton shipments, as advised, w ith or 
without further advice,”  but i t  was there held that 
there was no specific appropriation. In  the case 
before me the bills of exchange do contain Buch 
an intimation. In  the first bill, the one for 25001., 
the words are, “  and charge the same to account 
of cheese per Britannic and lard per Greece, ”  
with the words “ as advised.” On the same day 
a letter of advice was sent by the drawer of the 
b ill to the consignee of the cargo, that is to say, 
by Baxter and Co. to Jones Brothers, containing 
these words, “  we enclose b ill of lading 1558 
boxes per Britannic, and against these and lard 
per Greece we value on you at sixty days for 
25001.”  The second b ill of exchange refers to a 
cargo in the same way as the first, with this 
exception, that i t  does not contain the words “  as 
advised,”  and the letter of advice is in  similar 
terms to the letter which I  have already read. 
The plaintiffs undoubtedly started this case on a 
footing very different from that which they have 
been able to maintain after the evidence that has 
been gone into. I t  is stated in  the 9th paragraph 
of the statement of claim that there was a 
distinct communication to the plaintiffs of the 
letters of advice before they bought the bills, 
that the plaintiffs “  purchased the said bills on 
the faith of the letters, and in the belief that by 
the said bills and letters the said consignments 
and the proceeds of sale thereof were specifically 
appropriated to meet the said bills,”  but when 
the evidence is examined, i t  is admitted that 
there is not one tittle  of evidence to support 
that statement beyond such evidence as is found 
on the face of the bills themselves. Counsel for 
the plaintiffs attempted to give great force to the 
words, “  as advised ”  in the first bill, knowing 
that when they did that, to a certain extent they 
were weakening their case upon the second bill. 
I t  appears to me that the words “  as advised ”  
having regard to the circumstances of this case, 
make no difference whatever. I f  there had beeu 
a contest between the parties as to whether the 
letters of advice had been communicated or not, 
the insertion of those words upon the face of the 
b ill might have been material; but I  am asked to 
take the words “  as advised,”  and to draw the 
inference from them that there was a specific 
agreement w ith reference to creating a charge on 
the cargo, in the face of the facts which are 
proved. I  have all the facts before me as to what 
did take place, and upon those facts I  say unhesi- 

i tatingly that there is no ground for the sugges
tion that there was any specific agreement entered 
into at the time. The words “  as advised ”  were 
put in without any reason, and without any inten
tion on the part of the person who inserted them on 
the face of the b ill to refer to any particular agree
ment. That the words “  as advised ”  were thrown in 
without any special ground is, to my mind, clear, 
and i t  is acknowledged that there is no distinc-
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tion between the ease arising on the b ill of the 
5th Ang. and the case arising on the b ill of the 
6th Aug., and on the face of the latter b ill there 
are no such words. There are words thrown in 
which, to my mind, have no special meaning, and 
I  decline to infer from the words “  as advised,” 
that there was an agreement, when I  am satisfied 
in  point of fact that there was none. The letters 
of advice were sent by the consignors to the con
signees, but, if there was no agreement binding 
the consignors, and creating as against them an 
equitable obligation to allow the prooeeds of the 
goods to be applied in payment of the bills, the 
letters of advice amount only to instructions by 
the principal to the agent, which, of course (unless 
embodied in an agreement between the principal 
and the purchaser of the bill), would be revocable 
at will. And in the case before me such instruc
tions would, of course, be revoked by the bank
ruptcy which intervened shortly after the letters 
of advice were sent, because, by the intervention 
of the bankruptcy, the property in the goods was 
changed, and Baxter and Co. were no longer 
owners of the goods, but the trustee in bank
ruptcy became the owner in their place. From 
what I  have stated i t  appears to me that this case 
is really free from any substantial difficulty, but 
I  bear this in mind, that I  am not deciding 
whether Jones and Co. have, by reason of some 
general lien, a right to have the goods applied to 
discharge their general debt. W ith that I  am 
not concerned. The only parties who are con
testing the matter before me are the plaintiffs, 
who claim the charge, and the defendant (Tappan), 
the trustee in bankruptcy of Baxter and Co., and 
Mr. Rough, representing his firm of Jones and 
Co., who are combined in opposing the claim of 
the plaintiffs. A fter what I  have stated, I  con
sider i t  unnecessary to go through the cases at 
any length, and I  do not propose to do so. Frith  v. 
Forbes (7 L. T. Kep. N. S. 261; 4 De 6. F. <fe J. 
409) is relied upon by the plaintiffs, and that is a 
case which appears to have been misunderstood.
I  say that, because James, L.J. (from whom irre
levant statements seldom fell) says i t  is a case 
which must not be misunderstood, and he has 
given at least one explanation of it  in Ex parte 
Arbuthnot; Be Entwisile. He there said : *■ The 
case of Frith  v. Forbes must not be misunder
stood. The court there held, that in a transaction 
between principal and agent a direction given by 
the principal to the agent as to the application of 
the proceeds of the sale of particular goods 
was binding on the agent, and that he could 
not set up against it his own general lien.”  
Baggallay, L.J., referring to what had fallen 
from James, L.J. on a former occasion, adopted, 
in fact, wbat James, L.J. had said. Possibly he 
put it  a little  stronger than it would appear 
that James, L.J. himself did, but no doubt he 
was satisfied as to what James, L.J. meant, 
having heard what had fallen from him 
during the course of the argument before them. 
Baggallay, L.J. said, quoting James, L.J., with 
approval, “  In Bobey and Go.’s Perseverance Iron
works v. Ollier, F rith  v. Forbes was commented 
upon, and James, L.J. then said that the decision 
in that case depended upon special circumstances 
and could not be treated as governing any other 
case. I  w ill make one other observation on 
F rith  v. Forbes, which is this, that Begbieand Co. 
were not parties contesting the matter in the
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Court of Appeal, (a) There is ground for saying, 
having regard to a passage in the judgment of 
Rnight Bruce, L.J. (4 De G. & J. 418), that there 
were some facts which were adverse to Begbie and 
Co. which do not appear upon the face of the 
report, and which may have constituted sufficient 
ground why Begbie and Co. should not argue the 
case. The passage which I  refer to is that which 
shows that there were letters from the assignees 
in bankruptcy of Begbie and Co., which letters 
the Lord Justice considered had a material bear- 
jng upon the oase. Frith  v. Forbes was a decision 
between the holders of the bills and the defendant 
1 orbes, who had taken cargoes without having 
accepted the bills, and the circumstances no 
doubt were very special. I t  is not for me to say 
that the particular case was wrongly decided. I  
a*u- s^isfied to say that i t  is a decision
which cannot be treated as an authority binding 
me in any way in this case. I  th ink i t  is 
unnecessary to go through the other decisions, 
because I  have stated the principle upon which I  
proceed.

I t  appears to me that for the reasons I  have 
given the plaintiffs case fails, as against the 
defendants, and therefore that the action must be 
dismissed.

The plaintiffs appealed.
Rigby, Q.C, and Carson, for the appellants, 
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Their arguments sufficiently appear from the 
judgment.

Romer, Q.C. and Stallard for Rough.—Frith  v. 
Forbes does "not govern this case, which most be 
considered apart from authority. [C otton, L J.— 
We all agree that, but for Frith  v. Forbes, we 
should not have to call on you.] We ask the 
court to hold that this case, so far as it  lays down 
a principle, is not good law. I t  has certainly not 
been followed in any reported case. Probably 
there were other facts before the court which do 
not appear in the report.

Robinson, Q.C. and Yale Lee for Tappan.
Carson replied.
Cotton, L  J.—This is an appeal from a judgment 

of Chitty, J. deciding that the plaintiffs, who pur
chased in New York bills drawn on Jones and Co., 
have no specific charge or lien on the proceeds of 
goods remitted to that firm in England. Now 
these bills are in a form not at all unusual. 
Though they are bills of exchange, yet they con
tain a reference to the proceeds of certain cargoes

(a ) See the rem arks aa to  thiB  in  the  judgm ent o f
B indley. L .J . ,  post.
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or remittances of goods against whioh the bills 
were to be charged. In  the bills there are these 
words, “  Sixty days after sight of this first of 
exchange (second and third unpaid) pay to the 
order of Messrs. Brown, Shipley and Co., in 
London,”  those are the plaintiffs, a certain sum of 
“  pounds sterling value received, and charge the 
same to account of cheese per Britannic.”  In  the 
second b ill there are also the words “  and lard per 
Greece.”  Then there are in one bill, but not in the 
other, the words, “  as advised.”  The appellants do 
not rely upon that as in itself giving them a 
charge, but they look to the advice, as expressed 
in one case on the face of the bill of exchange, but 
not expressed in the other. And, as I  understand 
their argument, they say that the advice—that is, 
the letter which went to the English firm,Messrs. 
Jones and Co., before they received these goods— 
did specifically appropriate, in favour of the 
drawers of the bills and consignees of the goods, 
the proceeds of those goods to pay the bills which 
Baxter and Co. had drawn, and which they ex
pected to be accepted by the English firm. Now, 
one must here get rid of one point. Jones and Co. 
never, in fact, accepted the bills, and in that state 
of circumstances, unless there is something excep
tional in the case, those who received consignments 
with such letters as these, are bound to accept the 
bills of exchange. In  other words, having regard 
to the terms of the letters, they have the goods 
sent to them with an implied intention, i f  not an 
expressed one, that they are to receive them only 
in case they will undertake the obligation imposed 
upon them by accepting the bills, and that if 
they do not, then the goods shall be returned 
either to the consignor or to anyone who may have 
got from the consignor a good charge upon or 
an assignment of the goods. We have not to 
decide that question, but, in the absence of special 
circumstances, I  should think that would not be 
disputed. But wbat the appellants require is 
something very much more. They say that, even 
though there was no acceptance, the proceeds of 
these goods would be specifically appropriated for 
the benefit of Baxter and Co., and that they are 
assigns of the right of Baxter and Co. I  am deal
ing now with the first question, whether there was 
any right in Baxter and Co. to Bay that there was 
that specific appropriation. The material words 
of the letter referring lo this are these: “ We 
inclose b ill of lading lor 1558 boxes per Britannic, 
and against these and lard per Greece, we value on 
you at sixty days sight for 25001, favour Brown, 
Shipley and Co.”  Now, we have really no evidence 
ns to what the effect is, between consignors and 
consignee, of such advices as these. I f  the accept
ances are not given, then, prima facie, the right of 
the consignor is to say : ' ‘ Hold the goods to my 
order; do not deal with them as goods which you 
have a right to take,”  but there is no evidence of 
what further right there is.

Now, in my opinion, if  we deal with this 
case independently of mercantile usage, it  comes 
to this. Here is a firm in America drawing 
on a firm in England, and they say: “ We 
have drawn on you ; we have sent you a remit
tance of goods which w ill be sufficient to in
demnify you against any liability which you will 
undertake by means of your acceptances—that is 
to say, we are sending goods, the proceeds of 
which w ill come into the general account between 
us, as for that b ill of exchange, when you have

accepted it ,  and whsn you pay it.”  That is really 
an inducement to the consignee, on the drawing of 
the b ill of exchange, to put himself under the 
obligations which he will undertake by giving the 
acceptance. But that is not sufficient for the 
appellants, They must show that the proceeds 
of these goods were specifically appropriated, 
after an acceptance given, or before accept
ance given, so as, in favour of the consignors, 
to make the goods specifically appropriated, 
and appropriated only to payment of these bills. 
I t  is remarkable that, although in this case 
evidence has been given as to what would be the 
proper result of the words contained in the bills 
of exchange, no word is said in the evidence as to 
what, in favour of the consignor, would be the 
effect of the terms contained in these letters as 
regards the consignors having drawn against 
these consignments.

In  my opinion it  would be quite wrong to 
attribute to these letters and to this advice 
any such result as is claimed on behalf of 
the appellants. I t  is said that, in deciding 
that there is no such appropriation in favour 
of the consignors, we should be deciding against 
Frith  v. Forbes. F rith  v. Forbes is a case which 
has been mentioned constantly, but never, I  
think, followed in  any case. Possibly there has 
never been a case so much like Frith  v. Forbes as 
the present case, but we cannot disregard what 
James. L.J. said in Robey and Go’s Perseverance 
Ironworks v. Ollier, and Frith  v. Forbes was 
decided on special circumstances, and could 
hardly be treated as governing any other case. 
I t  is a common practice between merchants 
abroad and merchants in England to remit 
goods with a letter stating that they are 
remitted, that certain bills have been drawn 
against them, and that the bills of exchange do 
also refer on their face to the consignments 
in the same way. James, L.J. must therefore, 
have considered that there was something 
Bpeoial in the circumstances in Frith  v. Forbes 
showing that there was an appropriation there in  
favour of the consignor, and showing that there 
was a transfer of that appropriation for the benefit 
of the bill holders, which we cannot gather 
distinctly from the report of that case. But here 
we have evidence on behalf of both the consignors 
and the consignee, showing that the result of the 
dealings between them, in transactions similar to 
this, was that the goods and the proceeds, where 
acceptances had been given, were not considered 
aB appropriated, but that they were carried to 
the credit of the general account. That disposes 
of any appropriation, because, if  there is to be an 
appropriation, the goods and the proceeds must 
be carried to an account showing that they are 
obtained Bimply for the purpose of paying these 
acceptances, and that until the acceptances are 
paid the consignee has no right to them. That 
evidence might possibly have been met by showing 
that, on looking at the accounts, these proceeds 
appeared to be so dealt with as to make i t  im 
possible for Jones and Oo. to deny that there was 
an appropriation. For instance, i f  it  had been 
shown that there was a separate account of these 
shipments, or that the money when received had 
been treated, even though carried into the general 
account, as money which still remained the money 
of the consignors, then the evidence would have 
been met. But there is no such evidence at all
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as far as we can see. I f  i t  had appeared on 
the accounts (which have not been put in evidence) 
that on the moneys received from the proceeds of 
goods interest had been credited to the American 
firm, i t  would have been impossible then to say 
that there had been a specific appropriation. I f  
interest had been credited, the money must have 
been received and employed by Jones and Co. 
for their general purposes. Interest is paid for 
the use of money, and if the money was appro
priated for the speoiBc purpose of answering 
these bills, i t  is difficult to see how any interest 
could be credited on these proceeds to the con
signors : but we must take it  on the evidence that 
in the dealings between the parties similar to this 
there was no appropriation at all.

Now, undoubtedly we cannot find in the report 
of Frith  v Forbes what i t  was on which the judges 
decided that there was an appropriation in favour 
of the consignors. I t  may be that there were 
letters which tended to support the judges in that 
conclusion, or i t  may be that, Begbie and Co. not 
disputing it, there were circumstances pointing to 
that conclusion because, although as pointed out 
by Mr. Carson, i t  is evident that both below and 
in the Court of Appeal Begbie and Co. were 
represented, yet they seem to have taken, neither 
in the court above nor in the court below, any 
strong part in the argument. I f  the Lords 
Justices did, in Frith  v. Forbes, lay down that a 
letter such as this, without anything more, consti
tuted an appropriation in favour of the consignor, 
so that the goods must be kept as a speci
fically appropriated fund in his favour, I  should 
say that they drew a conclusion which was not 
justified, and the sooner one says that, in  my 
opinion, the better. I t  may be that there was 
other evidence, but in my opinion it  is not the 
correct conclusion from letters of advice such as 
this, that there was an appropriation in  favour of 
the consignor, and that the proceeds of the goods 
should be kept as a specific fund appropriated 
for the payment of bills. That, in  my opinion, 
would be a wrong conclusion, and, as far as we 
can see (that was pressed upon us by Mr. Carson), 
that was all that the judges had to go upon in 
Frith  v. Forbes. Of course, there may be deal
ings between consignors and consignees in trans
actions like these which do show that, whatever 
the terms of the letters were, there was that 
contract between them. They might, by appro
priating the goods, and by passing accounts 
which show that appropriation, prove that those 
were really the terms on which they carried on 
business, and on which they contracted, and then 
there would be no difficulty as regards appro
priation. But here, in my opinion, there was no 
appropriation simply on the letters. We have 
evidence here that this was not acted upon as an 
appropriation, and that really w ill dispose of the 
whole case of the payment here.

I  may mention a case, which has not yet 
been referred to, of Inman v. Clare (Johns. 
769), before Lord Hatherley, in which, there 
being a question of appropriation, that was 
decided by reference to a custom which 
existed in Liverpool. Merchants in Liverpool 
received the goods, and there was (which it  
is hardly necessary for me to inquire into 
here, after the opinion I  have given on the 
first part of the case) a clear transfer by letter to 
the holder of the bills of the right which the

drawers and consignors had. But, as regards 
the other part of the case, i t  has not been con
tended that, i f  these bills stood alone, they would 
give a good charge.

I t  was contended that the bills of them
selves, by the terms of the letter, would be 
a transfer of the right of the drawer to the 
persons in whose favour these bills were 
drawn. In  my opinion, it  would be wrongly 
construing the terms of this document to say 
that, i f  there were any such appropriation, the 
bills transferred the benefit of that appropria
tion from the drawer of the bills to the bill- 
holder. How it  can be contended that that 
was the effect in the case of the second bill, 
I  can hardly conceive, because the words there 
are “  charge the same to account of cheese per 
Britannic,”  the words of the other b ill being 
“ and charge the same to account of cheese per 
Britannic, and lard per Greece, as advised.”  
That, construing it  fairly, simply comes to this : 
“ When your acceptances (which must be given if  
you take the goods) are paid, then, as a matter 
of account, treat the bills as exhausting any credit 
you may have obtained by our having remitted 
to you these particular goods.”

In  my opinion, the appellants fail on the 
essential part of their case, namely, in showing 
that there is any appropriation, in favour of the 
drawers of the bills, of the cargo, or of the 
proceeds of the cargo.

L in d l e y , L. J.—The plaintiffs here are purchasers 
of certain bills of exchange drawn by Archibald 
Baxter and Co. upon Jones Bros., Jones Bros, 
being represented by the defendant Kough. 
[His Lordship read the first b ill and continued :] 
Now the first question to which I  w ill address 
myHelf is this, Did those bill of exchange, taken 
by themselves, give the plaintiffs any specific 
charge upon the goods—the cheese and the lard— 
therein referred to P I  look at the case quite 
apart from any question of appropriation between 
the consignors and the consignees, or anything 
which transfers the right to the appropriation. 
I  cannot find anything, either in Frith  v. Forbes, 
or in the general law, or in the evidence which is 
adduced in this case, which goes that length. 
Looking at the bills of exchange per se, apart 
from anything else, there is no language in them 
which amounts to anything of the sort. We must 
bear in mind that the controversy in this case has 
arisen when the bills of exchange have not been 
accepted, and that we are asked to say, according 
to the argument, that the bills of exchange in them
selves give Brown, Shipley, and Co. an equitable 
right to the goods which were assigned to the 
acceptor, and which the acceptor was to deal with 
when he had accepted the bills. I  cannot find in 
the documents any languago whatever which 
gives the plaintiff any interest in the proceeds of 
the goods which were consigned by the drawer. I  
th ink it  has been felt throughout, that the case 
cannot be put upon the bills of exchange simply 
as a declaration and as documents of charge. 
Then the appellants’ case is put very ingeniously 
in another way. I t  is said that, however that 
may be, there was an appropriation, by the 
drawers of the bills, the consignors, Baxter 
and Co., of this cheese and lard to this particular 
b il l ; that is to say, that Archibald Baxter and Co., 
the drawers, and consignors, were entitled, as 
against Jones Bros., to have the bills taken up by
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these particular goods. That is, as I  understand, 
the meaning of it. Now, that is a question of 
inference of fact. Was there anything of the 
sort ? There is the advice note which runs in 
this way : “  We inclose bill of lading for 1558 boxes 
per Britannic, and against these and lard per 
Greece, we value on you at sixty days sight for 
2500Z., favour Brown, Shipley, and Co.”  Now 
there is the uncontradioted evidence of Mr. Kough 
showing that in point of fact these parties did not 
deal upon the footing of thore being any specific 
appropriation such as is contended fo r ; and in the 
face of that, I  cannot draw the conclusion from 
the document and that evidence that there was 
any such specific appropriation. I t  is not at 
present disputed that these goods were consigned 
to Jones Bros, as against these bills, or that the 
bills were drawn as against these goods, or that 
as Jones Bros, did not choose to accept the bills, 
they ought to return the goods ; of course that is 
plain enough, but any specific appropriation, such 
as is contended for, seems to me to be negatived 
by the evidence in the case. Now, supposing 
there was no specific appropriation as between 
the consignor and the consignees, of course, there 
could be no transfer of the right to specific appro
priation, and the case, therefore, fails on that 
ground. That is how i t  appears to me the 
matter would stand apart from authority, and 
looking only at the documents and the facts.

But then it is saidthat we cannot decide this case 
in the manner without overruling Frith  v. Forbes. 
Now, I  confess I  do not see any material dis
tinction between this case and Frith  v. Forbes, 
unless i t  be in Mr. Rough’s affidavit, which 
negatives any specific appropriation between 
drawer and acceptor. In  Frith  v. Forbes it is to 
be observed that there was no controversy between 
the consignors and the consignees. Begbie 
and Co. appear to have been represented by 
counsel before the Court of Appeal, and it seems 
to have been rather assumed, if not in the court 
below in the Court of Appeal, that there was that 
appropriation. Turner, L.J. came to the con
clusion that there was an appropriation between 
the consignors, and the consignees and acceptors, 
and he put it in this way: “ Now, in the letters 
written by Begbie and Co. to Forbes and Co. with 
reference to each of these bills, it  is in terms 
expressed that the bills were drawn against the 
consignment, terms which, as I  understand their 
import, could not be construed otherwise than as 
meaning that the bills were to be paid out of the 
proceeds of the consignment.”  These remarks are 
open to this observation. I  do not know whether 
the Lord Justice meant to say that in 
point of law there was a specific appropriation, 
that that was his inference of fact—that, having 
regard to the correspondence and the evidence in 
that case, and having regard to the lino of conduct 
which Begbie and Co. took, he came to the conclu
s ion 's  a matter of fact, that these expressions bore 
that meaning. I f  that was all he meant, of course 
there is nothing in it. Whether he was right or 
wrong, we are not bound to draw the same in
ference of fact. I t  is only an application of 
legal principle that we are bound to follow. Of 
course I  see the difficulty there is in ascertaining 
exactly what he meant to say. He may have 
meant to say that these two documents, the letter 
of advice and the acceptance, amounted in point 
of law to a specific appropriation. I f  he did, I

confess i t  seems to me to be rather startling, and 
not consistent with what I  understand the law to 
be as decided in other cases, and the law upon 
which business is conducted in this country. I  
do not think he can have meant that. I  th ink he 
must have meant, under the circumstances of the 
case present to his mind, to have come to the 
conclusion that there was that appropriation, 
which, be it  observed, Begbie and Co. never 
denied at all. Then he also came to the conclu
sion that, if there was that appropriation as 
between the consignor and the consignee, the 
benefit of i t  was transferred to the holders of the 
b ill There is a difficulty about that, a difficulty 
which I  need not face here, because, to my mind, 
this case breaks down in this anticipatory 
step. As Rough’s evidence shows, there was 
no appropriation—in fact there was no right to 
appropriate or transfer. But there is a difficulty 
in the second step in  Frith  v. Forbes, which i t  is 
impossible not to see ; and, I  confess, i t  is difficult 
to reconcile that with the other cases, and m  
particular with what Lord Hatherley distinctly 
said in Inman v. Clare, that if the drawer or the 
b ill had the right of specific appropriation ot the 
goods he did not pass that by negotiating the 
bill. I t  is put here by Mr. Rigby that there was 
a special bargain. That is dealt with m th is 
particular case by cutting away the subject, 
matter of the bargain. I f  the consignors had no 
right to the appropriation, of course they could 
not in that case bargain to give it to the plamtins. 
I  have made these remarks on Frith  v. Forbes, 
because i t  does appear to me to bê  extremely 
difficult to reconcile it  w ith the principle of our 
decision. I  do not see how to distinguish i t  
except by the passage in  Mr. Rough’s affidavit, 
which shows that there was no specific appropria
tion as there was in  Frith  v. Forbes.

Under these circumstances, I  think the view 
taken by Chitty, J. is right, and that the appeal 
ought to be dismissed.

Fry, L.J.—The question we have to consider 
arises upon a b ill of exchange. There are two 
bills of exohange, but I  w ill confine my observa
tions to one, the b ill of exchange of the 15th 
Aug. and the letter of the same date, written by 
Baxter and Co. to Mr. Kough. Two arguments 
have been addressed to us in this case, and they 
require to be taken separately. The first is, that 
the direction in the bill of exchange to “  charge 
the same,”  that is, the 2500Z., “  to account of cheese 
per Britannic and lard per Greece, as advised,” 
constitutes a lien, or specific appropriation or 
charge, in favour of Messrs. Brown, Shipley, and 
Co., to whose order the bill was drawn. That is 
the point of view to which the evidence has been 
addressed, and i t  is a point of view which, as I  
understand, Mr. Rigby adopted in  his argument. 
There is a second argument based on the bill, 
taken together with the letter of advice, an 
argument which I  understand Mr. Rigby to have 
by no means abandoned, but, on the contrary, to 
have pressed upon us, though Mr. Carson, in the 
course of his very able argument to-day, has 
preferred to press more strongly the second 
argument upon us. To my mind, it is not correct 
to hold that theso words of direction in the bill of 
exchange constituted any lien or any charge. 
Upon that point there is evidence before us of 
mercantile men with regard to the meaning and
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effect of such words in a bill of exchange, 
and, although the evidence is not harmonious, 
the view which I  conceive to be the true 
one is expressed by several witnesses, one of 
whom is Mr. Bowring, and I  w ill read from his 
affidavit a passage which, according to my view, 
expresses the true conclusion of the effect of 
such an instrument. [His Lordship read the 
paragraph above set out, and continued:] I  
may observe that what passed between the firms 
in America, on the drawing of the bills 
of which these are part of the series, appears to 
me to confirm that conclusion. I  think what 
Brown, Shipley, and Co. were anxious for was to 
be satisfied that the bills of exchange which they 
were about to purchase were real mercantile bills, 
and not accommodation bills. The same point 
drew some observations from Mellish, L.J. in 
Robey and Go’s Perseverance Iron Worics v. Ollier, 
which has been so often referred to in the course 
of this discussion. He said: “ The indorsement 
of a bill gives only a right to the bill, and I  do 
not think that any mercantile man would suppose, 
because he saw in the bill the words ‘ which place 
to account cargo per A.,’ that he was to have a 
lien on that cargo. A  mercantile man who is 
intended to have a lien on a cargo expects to have 
the bill of lading annexed; i f  there is no b ill of 
lading annexed, he only expects to get the security 
of the b ill itself.”  That is my view of the true 
effect of that direction in the bill, and I  think 
that, whether I  look at the preceding cases, or at 
the evidence in this case, that conclusion is sup
ported. How, the second argument, which is the 
one Mr. Carson especially pressed upon us, arises 
upon that direction, coupled with the letter of 
advice of the same date; and the way in which 
Mr. Carson has put it before us is this : He has 
said that the letter of advice creates a lien in 
favour of the maker of the bill, and that by the 
direction on the face of the bill that lien is trans
ferred to the person to whose order the b ill is 
drawn. How, the first inquiry therefore is this : 
Does the letter of advice in this case create any 
specific appropriation in favour of the maker of 
the b ill ? I  have already read the words of the 
advice: “  We enclose bills of lading,”  describing 
what they are for, “  and against these and lard, per 
Greece, we value on you at sixty days’ sight for ”  so 
much. In  other words, i t  merely amounts to 
having said: “ We send a certain bill of lading, 
and value on you at sight ”  for a certain amount. 
In  my judgment, the statement that they are 
sending the b ill of lading, and that they value 
at that amount, is merely a statement of the 
motive which they suggest to the drawee why he 
should accept the bills ; and no doubt be cannot 
refuse to accept the bills and at the same time 
take the bills of lading. Therefore, as between 
the drawer and the drawee, it  imposes a condition 
on the acceptance of the goods. The consignee 
cannot accept the goods without accepting the 
bills. But I think that it  goes no further, and I  
do not think that such language, in mercantile 
law, has the effect of creating any specific appro
priation.

How, it  is not a little  worthy of observation 
that, in the present case, so little  do the appel
lants appear to have thought of this part of 
their present contention, that there is no evidence 
of mercantile men addressed to this part of the 
case, although i t  is one upon which the evidence

of mercantile men would have been relevant as 
giving the meaning of the direction in the bill of 
exchange. But, further, in the present case there 
is distinct evidence to show that there was, in 
fact, no specific appropriation of these goods ; and, 
although there was this mode of drawing the bill 

ex?“ ariSe> an<I Ik® method of advising that 
they had been drawn had been in force between 
the parties to this transaction for some consi- 
u j i 6 *'lmo Previously, no specific appropriation 
had been made of the cargoes against the proceeds 
of goods. The Lords Justices who have preceded 
me have dealt with that part of the case so fu lly 
that, it is not necessary for me to do more than 
to say that I  have arrived on that evidence at the 
same conclusion. I  think, therefore, whether we 
look at the course of dealing, or the language of 
the letter of advice, that was not adequate to 
create a specific appropriation in favour of the 
maker ol the bill. But, even supposing that it  had 
been, Ia in  bound to say that I  feel great difficulty in 
the second step of the argument, which is this, that 
the direction in the bill of exchange assigned or 
transferred the specific appropriation from the 
maker of the bills to the persons to whose order 

ey were drawn. Iam  unable to think that mere 
W.01 u ° (. re° f 'on have any such operation. Those 
words of direction appear to me to be merely what 
they purport to be, a direction as to the account 
against which the bills are to be drawn; and Ido nob 

mk they are intended to transfer any lien, 
supposing that it  existed. That is the view which 

take or the effect of the direction in the bill of 
exchange, nor can I  help observing that there 
would, to my mind, be very considerable difficulty 
in holding that an instrument at the same 
moment operated as a bill of exchange and as 
an equitable assignment. I  agree that i t  is not 
necessary to express any concluded opinion on the 
point, and I  therefore abstain from so doing ; but 
i would require some argument to convince me 
that the same instrument could have that 
operation. Very difficult questions would arise. 
A  m 11 of exchange is a negotiable instrument, 
aken in the ordinary course of business, and free 
™m the equities between the original parties to 

e transaction. An equitable assignment is nob 
a negotiable instrument, and need not at all be free 
rom the equities between the parties. I f  the 

same instrument creates the one and the other, 
toes the equitable assignment travel to the 

and ot every holder of the bill of exchange, or 
i not, where does it  stop P I f  i t  travels into the 
hands of all the holders of the bill, is it  like a bill 
or exchange free from equities, or is it  like an 
rainary equitable assignment? Those are 

questions which, it  appears to me, are worthy 
or consideration, and would have to be con- 
bi ered before the court could say that this 
instrument operated in both ways.

he main stress of the argument, no doubt, 
i? 3-,, been> and very justly so, the case of 

n i v. Forbes, and Mr. Carson has pressed 
upon us very forcibly the importance of not 
departing from legal authorities. I  feel the 
lu ll weight of that observation. A t the same 
ime i t  must be borne in mind that cases 

are authorities for principles of law and 
not tor conclusions of fact, and, as has 
been already pointed out by Lindley, L.J. it 
may well be that the true conclusion of 
that case is that the Lords Justices, upon the
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facts before them, there came to a particular 
conclusion of fact with regard to the existence of 
the equitable assignment and the transfer of it  
to the b ill holders. I f  they bad intended to lay 
down any general principles, that case would not 
have been dealt with as it  has been by the 
courts subsequently. The observation of James, 
L.J., that that case probably governed no other, 
is a very opposite observation, i f  in Frith  v. 
Forbes the decision was a decision on an issue 
of fact, and it  was not an observation likely to 
have fallen from the Lord Justice if  Frith  v. 
Forbes laid down a principle of law. I  think, 
therefore, wo are not constrained on that case 
to come to any particular conclusion on the 
facts of this case, and that Chitty, J. was right 
in the conclusion to which he came. The appeal 
therefoie will be dismissed.

Appeal dismissed with costs.
Solicitors for the appellants, Paine, Son, and 

Pollock.
Solicitors for the defendant Kough, H ill, Son, 

and Pickards.
Solicitors for the defendant Tappen, 0. L. P. 

Eyre and Go.

Wednesday, June 17, 1885.
(Before B kett, M.R.. B aggallay and B owen, L. JJ., 

assisted by N autical A ssessors.)
T he Stanmobe. (a)

on appeal from the president (sir JAMES h a n -
NEN) O f THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION.

Collision — Approaching steamships — Lights — 
<• Bisk of collision”—Regulations fo r Preventing 
Collisions at Sea, art. 18.

Art. 18 of the Regulations fo r Preventing Collisions 
at Sea, directing that, when two steamships are 
approaching so as to involve risk of collision, 
they shall slacken their speed, or stop and 
reverse, i f  necessary, is applicable not only where 
the officer in  command sees or ought to see there is 
actual risk of collision, but also where he sees 
the other vessel doing something which may 
involve risk of collision.

The steamships C. and 8. were approachinq one 
another at night, starboard to starboard, and 
when at a distance of a quarter of a mile the 
green and masthead lights of the 8. were seen_ by 
those on the C. to close in  and come more into 
line. The Nautical Assessors advised the court 
that such alteration in  the bearing of the lights 
was an indication to the officer in  charge of the
C. that the 8. had in  a ll probability ported, and 
that porting on the part of the S. would, in the 
circumstances, involve risk of collision.

Held (affirming the court below), that the proba
bility that the 8. had ported rendered it  incumbent 
on the G., on seeing the alteration of the lights, to 
have at once reversed her engines in  compliance 
with Art. 18 of the Regulations fo r Preventing 
Collisions, and that in  default of so doing she 
must be held to blame fo r the collision.

T his was an appeal by the plaintiffs, the owners 
of the steamship Cornwall, in a collision action 
in rem, from a decision of Sir James llannen, 
holding both ships to blame.
(a) Reported by J. S. AsriNALLand. Bdtleb AsriHALL, Esqrs,,

Barristers-ttt-Law.

The collision occurred about 12.30 a.m. on the 
9bh Sept. 1881-, in the North Sea, off Whitby, 
between the steamship Cornwall, of 419 tons 
register, and the steamship Stanmore, of 1269 
tons net.

The facts alleged by the plaintiffs were as 
follows :—The Cornwall, which was on a voyage 
from London to Sunderland, was, shortly before 
12.30 a.m., making about eight knots an hour on 
a N.N.W. course. In  these circumstances the 
whistle of a steamship, which proved to be 
the Stanmore, was several times heard ahead. 
The engines of the Cornwall were stopped 
a few minutes afterwards, and the Stanmore's 
green and masthead lights were seen about a 
point and a half on the starboard bow, and 
distant about half a mile. The vessels, as they 
neared each other, would have passed in safety 
starboard to starboard ; but when about three 
points on the starboard bow the red light of the 
Stanmore came into view, and her green was shut 
in, causing danger of collision. The engines of 
the Cornwall were at once ordered to be reversed 
fu ll speed, but before the order could be com
pletely carried out the green light of the Stan
more came again into view, and a collision became 
imminent. As the only possible chance of 
escape the engines of the Cornwall were at 
once set on fu ll speed ahead, and her helm was 
put hard-a-starboard; but the Stanmore, with 
her stem, almost directly struck the Cornwall 
on the starboard bow, in consequence of which she 
sank.

The facts alleged by the defendants were as 
follows :—The Stanmore, which was on a voyage 
from Newcastle to New Orleans, was making 
about eight and a half knots on a S.S.E. course. 
In  these circumstances the masthead and red 
lights of a steamer, which proved to be the Corn
wall, were seen about three-quarters of a mile 
distant bearing about three-quarters of a point 
on the starboard bow. Tho engines ot the Stan
more were immediately put to half speed, and her 
helm put hard-a-port, so as to bring the vessels 
red to red. The Cornwall, however, instead of 
keeping her course, starboarded and shut in her 
red and opened her green light, and caused risk 
of collision. Although the engines of the Cornwall 
were immediately Btopped and reversed, the 
vessels came into collision. The defendants 
charged the plaintiffs (inter alia) with neglecting 
to stop and reverse their engines before the colli
sion or in due time.

According to the evidence of the master of the 
Cornwall, who wus in charge at the time of colli
sion, he saw the Stanmore’s green and masthead 
lights about a point and a half ou his starboard 
bow, distant about half a mile. When the Stan
more got about three points on his starboard bow 
he saw her masthead and green lights coming 
more in a line. This told him the Stanmore was 
porting, and when the red light came into view 
on the starboard bow, and distant about a quarter 
of a mile, he ordered his engines fu ll speed astern.

Dec. 13, 1884.—The case came on for hearing 
before Sir James llannen, assisted by Trin ity 
Masters.

The learned P resident (Sir James Hannen), 
after finding that tho vessels were approaching 
starboard to starboard, and that the Stanmore 
was to blame for having ported to a green light, 
dealt with the case of the Cornwall as follows :—
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Then there remains the further question whether 
the Cornwall is to blame. That depends upon 
whether or not she reversed her engines in time. 
Her case is that, observing a change in the posi
tion of the Stanmore’s lights, her speed was 
reduced to easy. The change which it  is alleged 
was seen on board the Stanmore was that her 
lights were brought more nearly in line, and that 
is the only thing which the master of the Cornwall 
refers to. He says he comes to the conclusion that 
the Stanmore was porting her helm. I t  was ob
served by the Trinity Brethren at the time that 
the mere fact of the green light and the white 
light being brought more nearly in a line did not 
conclusively establish that the Stanmore was turn
ing under a port helm, because the bringing 
the lights into a line would depend upon 
where the side light was, side lights being differ
ently placed in different ships. I t  is the first 
time that this point has been presented to my 
consideration as involving any element of uncer
tainty, but I  Bhould th ink that it  must depend 
upon the distance of the lights and upon the state 
of the atmosphere whether a judgment can be 
formed as to whether the light is in one place or 
another when they are being brought into line, 
and there must be some position when an opinion 
can bo formed whether the vessel is turning one 
way or the other. Be that as i t  may, I  have put 
this specific question to the Elder Brethren: I f  
the master of the Cornwall was of opinion that 
the Stanmore was under a port helm, and was so 
approaching him, was he justified in abstaining 
from reversing until the red ligh t came into view, 
which is what he says he did ? For though he 
came to the conclusion that the Stanmore was 
under a port helm, and that there was danger, 
yet he did not do anything until the Stanmore 
had come round so much as to show her red light. 
The answer which has been given to me by the 
Trin ity Brethren, and in which I  entirely concur, 
is, that he was not justified in waiting so long. 
I t  is true that the placing of the side lights might 
affect his conjecture as to the meaning of the 
lights coming into a line. This point was not taken 
by the man himself nor by counsel, but putting it  
at its highest, i t  would only show that there was 
an element of uncertainty as to what the move
ments of the ship were, and i t  might be that she 
was under a port helm, as she, in fact, turned out 
to be. Then, if  it might indicate that the vessel 
was under a port helm, it  was not justifiable on 
the part of the master of the Cornwall to wait 
until the course of the Stanmore had been so much 
altered that her red light was brought into view, 
before he took the necessary precautions required 
by the law of reversing his engines in order to 
prevent a collision. He says himself he believed 
the Stanmore was under a port helm, and he 
knew that i t  was dangerous. I  am therefore of 
opinion that he failed in his duty in not having 
reversed sooner, and that upon that ground the 
Cornwall is also to blame.

From this decision the plaintiffs now appealed.
Sir Walter Phillimore and Bucknill for the 

appellants.—The duty of the Cornwall to stop 
and reverse her engines is regulated by art. 18 
of the Regulations for Preventing Collisions. 
According to that article steamers are bound to 
ease or stop and reverse their engines when 
approaching one another so as to involve risk of

collision. In  order that the officer in charge may 
judge whether the Bhipsare so approaching, it  is 
necessary that some small space of time should 
elapse in which he may form a judgment :

The Emmy Hease, 50 L. T. Bep. N. S. 322; 9 P. Div.
81; 5 Asp. Mar. Law Cas. 216.

He is not bound to instantly stop and 
reverse his engines. In  the present case 
those on board the Cornwall stop and re
verse as soon as they see the Stanmore’s red 
light, which shows them as a fact that she 
has ported. The fact of the green and masthead 
lights coming into aline is an indication that the 
vessel has probably ported, but nothing more. 
The officer in command of a ship at night ought 
not to act upon the probable and possible 
manoeuvre of an approaching vessel.

Hall, Q.C. and Barnes, for the respondents, 
were not called upon,

B eett, M.R.—In  this case it  appears that the 
two vessels were meeting going as nearly as 
possible on opposite courses, and i t  was night 
time. They were meeting ro that they would 
pass starboard Bide to starboard side if  they had 
both kept on their courses; i f  so, there would 
have been no danger of collision. Their duty 
therefore was to keep on, or else both to star
board. However, in fact, one of them ports. To 
my mind it  is not sufficient to say that she 
ported, because suppose, as I  tried to point out in 
the case of The Beryl (51 L. T. Rep. N. S.
Pi V 9 R  ]Div- 137; 3 -^SP- Mar- Law 0as- ^21), she
had been carrying no lights, and had ported, and 
had thereby in fact brought about danger of 
collision, there would be no culpability on the 
part of the officer in command of the other ship 
in not manoeuvring for this porting, because w ith
out lights he could not have known the other 
vessel had ported. These regulations are made 
in order to teach sailors how to act when circum
stances arise which they know have arisen. I t  is 
not enough that the circumstances have in fact 
arisen, if the officer does not and cannot know. 
Now the Stanmore did in fact port when a little 
more than a quarter of a mile distant, and when 
on the Cornwall’8 starboard bow. The gentlemen 
who assist us gave it  as their opinion that that 
produced risk of collision, and even without their 
valuable assistance I  cannot conceive that any
one accustomed to ships could doubt it  would 
be so.

Now comes the question whether the risk of 
collision was indicated to the officer in charge of 
the. Cornwall, so that he ought to have acted to 
avoid it. The evidence is, that he saw the white 
and green lights coming more into a line. 
I t  was suggested, when that evidence was 
given in the Admiralty Court, that i t  would 
show him the Stanmore had ported, upon 
which the Trinity Masters informed the learned 
1 resident that it  depended upon the position of 
the side lights. What that means I  do not quite 
understand. Assuming what they said was per
fectly correct, then arises this question : Although 
the alteration in the lights does not show as a 
positive fact that the Stanmore had ported, does it 
show that sho has in all probability ported ? 
Now, something must have happened to account 
for the alteration in the position of the lights. 
We have therefore asked the gentlemen who 
assist us these two questions: Would the fact of
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the green and white lights coining more into a line 
indicate to the captain of the Cornwall, as a sailor, 
that in  all probability the Stanmore had ported ? 
They answer Yes. We then put this question : 
I f  the Stanmore ported at a little  more tban a 
quarter of a mile, being in the position in which 
she was on the starboard bow of the Cornwall 
did that produce risk of collision P They answer 
Yes. Therefore i t  is to be taken that the altera
tion in  the position of the lights would not indi
cate as a certain fact that the Stanmore had 
ported, yet things showed that in all probability 
she had ported. In  these oircumstances what is 
the officer’s position P Then you come to a point 
of reasoning which sailors must learn, and i t  is 
this : if  in all probability a Bhip has done some
thing which, i f  she has done it, produces risk of 
collision, ought not the officer in  charge of the 
other ship to think there is risk of collision P In  
order to insure safety and to avoid risk of col
lision, which is the great object of the Regu- 
lations, I  think that when an officer sees some
thing which ought to indicate to him that another 
ship has done something involving risk of col
lision, he ought to act to avoid that risk. This 
is carrying the rale further than i t  has been 
carried before. I f  he ought to have acted, i t  is 
plain that his duty under the circumstances was 
not only to stop but also to reverse his engines. 
I  therefore th ink that the officer in command 
of the Cornwall did not fu lfil the duty im
posed upon by the Regulations, and that the 
Cornwall must be held also to blame.

B aggallay, L.J.—I  have only one further 
observation to make, and i t  is this, that that 
which we are informed by our assessors would be 
the effect produced upon the mind of a sailor who 
knew his duty was the effect actually produced 
upon the master of the Cornwall. For on looking 
at the evidence I  find this : “  Q. What did you see 
then ? A. I  saw her masthead and green lights 
come more in a line with each other. Q. That 
told you she was doing what ? A. Porting.”

B owen, L.J.—In  my opinion also the finding 
of the assessors brings this case within the express 
words of the regulation. The ships were ap
proaching at night starboard to starboard. When 
the ships came close the captain of the Cornwall 
saw the green and masthead lights coming in a line. 
He did not see that the Stanmore had ported, but 
he saw the manœuvre which, in the opinion of 
our assessors and of the Trin ity Masters below, 
would lead a reasonable sailor to infer that there 
was a strong probability that she was porting. 
I f  she had ported i t  is admitted that i t  involved 
danger. I f  this manœuvre which he saw reason
ably led him to th ink that she had ported, the 
hypothesis as to risk of collision had begun 
Stopping his engines was not sufficient, and 
therefore reversing was not necessary.

Judgment affirmed.
Solicitors for the appellants Thomas Cooper 

and Co.
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(Before M athew  and D ay, J. J.)
T he B arrow-in -F urness M utual Ship  I nsurance 

Company L im ite d  v . A shburner. (a)
Marine insurance—Mutual ship insurance com

pany—No stamped policies—Action to recover 
unpaid.

A., prior to 1878, kept several vessels insured in  the 
11. Mutual Ship Insurance Company, paying the 
entrance fees and calls thereon, and after 1878 
continued to deal with the company in  the same 
way, except that after that date no policies were 
issued, the practice of the members being that 
after the expiration of the first time policy no new 
policy was issued, but instead thereof stamped 
receipts were given fo r  calls.

On Dec. 29,1880, and Feb. 25, 1881, the company, 
with A.’s assent, duly passed resolutions fo r 
transferring its business, credit, and effects to 
a neiv company on the terms of the new company 
paying all the debts, liabilities, and obligations 
subsisting on the 25f7i March 1880, The new 
company was registered on the 3rd Feb. 1882, the 
business up to that time being carried on some
times in  the name of the new company and some
times in  the name of the old, the business of the old 
being purported to be carried on by the new. Both 
before and after the registration A. continued the 
same course of business as before, but paid no call 
after the 9th Jan. 1882, when he paid a call made 
on the 29f/i June 1881 fo r losses previous to the 
29th Dec. 1880. In  an action by the new com
pany against A. to recover the amount of three 
calls made on the 21sf Sept. 1881 and on the 
25f/i Jan. 1882 fo r losses prior to the ‘¿bth Feb 
1881, and on the 25i7i March 1882 fo r  losses sub
sequent thereto :

Held, that the p la in tiff company was entitled to 
recover a ll the amounts claimed as money paid 
at the request of the defendant.

Be The London Marine Insurance Association; 
J. W. Smith’s case (21 L. T. Bep. N. S. 97 ; 
L. Bep. 4 Ch. 611) distinguished.

T his was a special case stated for the opinion of 
the court by agreement between the parties in  an 
action brought by the Barrow-in-Furness Mutual 
Ship Insurance Company Limited against Thomas 
Ashburner, to recover the sum of 3421. 5s. 3d. 
for calls, contributions, and interest thereon due 
from the defendant as a member of the company 
under the circumstances therein stated, which, so 
far as material were as follows :

The Barrow-in-Furness Mutual Ship Insurance 
Company was completely registered and incorpo
rated under the provisions of the statutes 7 & 8 
Viet. c. 110 and 10 & 11 Viet. c. 78, in the year 1858, 
and the defendant was duly admitted a member 
thereof in June 1868, and subject to the facts 
hereinafter stated insured, and continued to keep 
insured, several vessels in the said company, and 
paid the entrance fees and calls thereon. He was 
elected treasurer of the company on the 27th Nov. 
1878, and continued to act as such until the 29bh 
June 1881.

Up to the year 1879 a policy was issued by the
(a) Beported by J. Sm ith  Esq., Barrister-at-law
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company to the defendant on all ships proposed 
by him to the company for insurance and 
accepted, but after that date no policies (with 
the exception hereinafter stated) were issued by 
the company mentioned, or any company succeed
ing i t  before the commencement of the action. 
The last policies issued to the defendant (with the 
exception above-mentioned) were issued on two 
accepted proposals of the 31st March and the 11th 
Oct. 1879 respectively. The practice of the 
other members of the company, and the practice 
of the defendant after the expiration of the 
policies mentioned, was that after the expiration 
of the first time policy no new polioy was issued, 
but instead thereof stamped receipts were given 
for calls.

On the 29th DeG. 1880, at a special general 
meeting of the company, summoned for that 
purpose in accordance with rule 91 (a) of the 
rules and regulations, the following resolutions 
were reduced to writing, and twice read and put

(a) The 91st and 92nd of the rules and regulations of 
the company, as contained in the deed of settlement 
were :

91. That absolute dissolution of the company shall 
be made only in case a resolution for that purpose 
is reduced into writing, and twioe read and put to the 
vote, and carried each time by a majority of at least two- 
thirds in number of the members present, personally or 
by proxy, at a special general meeting expressly sum
moned for the purpose, and entitled among them to at 
least two-thirds of the whole number of votes for the 
time being held by all the members of the company; 
and if  such resolution shall also be confirmed by a like 
majority at a subsequent special general meeting, to be 
held at any time after the expiration of fourteen days, 
and before the expiration of two calendar months next 
after the general meeting at which such first resolution 
is passed, then the oompany Bhall be dissolved (exoept 
only for the purposes mentioned in the next rule) from 
the date of such second general meeting.

92. That in case of dissolution the directors shall, 
w ith all convenient speed call in, sell, dispose of, and 
convert into money, all such parts of the estate and 
effects of the oompany as shall not then already consist 
of money; and a general account, estimate, and valua
tion shall be made by the directors of the said estate, 
and of all assets and liabilities of the company, which 
account and valuation are to be submitted to a special 
general meeting of the company, and, when approved 
by such meeting, shall be binding upon the members ; 
and upon settling such final account, all the surplus 
estate and moneys (if any) of the company (after pay
ment of all just demands upon the oompany or all the 
debts or liabilities of the company, after exhausting and 
applying a ll the assets of the company, are to be divided 
and appropriated to and among, and be paid to or by 
the members (as the case may be) in proportion to the 
respective amounts of their insurances in the company 
at the time of such dissolution. But no member who 
omits to put in his claim, and (if required) establish his 
title  to the share in such surplus, falling due to him, 
within two years after the special general meeting, held 
for winding up the company’s affairs, shall be entitled 
to any share or interest therein, but the same is to be 
applied and divided as part of the surplus capital of 
tho company, for the benefit of and among the then 
ascertained parties among whom the rest of the capital 
is to be distributable; but such omission to claim shall 
not exempt any such member from any liability to con
tribute to the discharge of the liabilities remaining 
against the company. But notwithstanding any Buch 
resolution for the dissolution of the company, the said 
deed of settlement, and all the privileges, rights, and 
liabilities of the members shall continue in fu ll force 
until the affairs of the company have been wound up, 
and the debts and credits, assets, and property of the 
company have been paid, got in, realised, and divided 
as aforesaid, and for these purposes, and until such 
time as aforesaid, the oompany shall be deemed to be 
s t i l l  subsisting.

to the vote, and were on both occasions carried 
unanimously:

Resolved that the business, oredits, assets, and effeots 
of the company be transferred to a company to be called 
the Bar row-in-Furness Mutual Ship Insurance Company 
Limited on the terms of the said intended company 
paying and discharging all the debts, liabilities, and 
obligations of the company entered into, and subsisting, 
and capable of taking effect as at the 25th March last.

Resolving that the Barrow-in-Furness Mutual Ship 
Insurance Company be and the same is hereby abso
lutely dissolved.

The defendant was present at the meeting, and 
took an active part in the disoussion of the pro
posals and voted in favour of the said resolutions. 
The proposed articles of association, in the form 
in which they were subsequently registered, were 
read over at this meeting, and explained to the 
meeting by the solicitor for the company, and 
were approved of.

The said resolutions were unanimously con
firmed at a subsequent special general meeting 
held for that purpose on the 25th Feb. 1881. The 
defendant was not present at this meeting, but he 
had on the 10th Jan. 1881 given the secretary of 
the said company a proxy to vote for him at the 
said meeting.

On the 11th April 1881 the memorandum and 
articles of association subsequently registered 
were signed by seven persons who were directors 
of the old company, and at a meeting of the 
company held on the 19th April 1881 i t  was 
intimated to the members present by the secre
tary that the company had been registered as a 
limited company. This was found to be a mistake, 
but until the mistake was discovered the com
pany acted as if i t  had been so duly registered.

On the 22nd June 1881 a consent to take the 
name of a subsisting company was signed by two 
directors of the old company.

On the 29th June 1881, at what purported to be 
a meeting of the new company, directors were 
elected, and the secretary of the old company was 
elected secretary of the new company. The 
defendant ceased to be treasurer at this date.

The new company was duly registered on the 
3rd Feb. 1882 under the name of the Barrow-in- 
Furness Mutual Ship Insurance Company Limited, 
with a memorandum and articles of association.

After the passing of the foregoing resolutions, 
and until the registration of the new company, 
business was carried on as before, sometimes in 
the name of the new company, and sometimes in 
the name of the old company, but the business of 
the old oompany was purported to be carried on 
by the new company.

The defendant after the passing of the said 
resolutions, and before the registration of the 
new company, continued to keep his vessels on the 
hooks of the company, as insured, and paid calls 
upon the said vessels, and intended to remain 
insured as before, but no policy of insurance was 
given to the defendant.

On the 6th April 1881 the defendant wrote to 
the secretary of the company, in reply to an appli
cation for calls made up to the 25th March 1881, 
complaining that six sixty-fourths of a certain 
ship had not been withdrawn according to notice, 
giving a list of the share of his vessels insured in 
the company, and asking for a corrected account. 
The alterations were made as requested, and some 
time after the defendant examined tho register of 
insurances.
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On the 11th Sept. 1881 the defendant proposed a 
vessel for insurance, and paid an entrance fee for 
the same. No policy was then issued for this 
vessel, but on July 14, 1882, the directors ©t the 
new company, after a letter from the defendant or 
July 11, 1882, demanding the return of the 
entrance fee, executed a time policy from Sept. 
11,1881, to Sept. 11, 1882, but claimed to retain 
the same fora lien on i t  for calls unpaid by the 
defendant. W ith the exception of this policy, no 
policy was issued by the new company to the 
defendant or to any member before the com
mencement of the action. No call was ever made 
on the vessel for which this policy was issued.

After the registration of the new company the 
defendant continued the same course of business 
as before, as shown by letters of the 1st and 11th 
April 1882, giving notice of withdrawal of shares 
in certain ships.

The defendant having failed to comply with the 
requests of the company’s secretary for the pay
ment of amounts alleged to be due from the 
defendant to the company, the writ in the action 
was issued on July 29, 1882, the claim of the 
plaintiff company being for three calls with 
interest, made respectively on Sept. 21, 1881, 
Jan. 25, 1882, and March 25, 1882, amounting 
in all to 8421. 5«. 3d. These calls were made to 
meet actual losses which had happened to vessels 
whose owners had paid the usual entrance fee, 
and who had made proposals which were duly 
accepted, but no policy had been issued for any 
of these vessels.

A ll the losses which had happened before the 
29th Dec. 1880, and all the working expenses up to 
that date, were, with the exception of a liability of
3751., included in a call made on June 29, 1881, 
which was paid by the defendant on Jan. 9, 1882.

Between the 29th Dec. 1880 and the 25th Feb. 
1881 two vessels were lost, involving a liability of 
13301.108. The defendant’s share of this liability, 
if any, would be one-seventh of that amount. 
The call of Jan. 25,1882, was made to cover this 
liability.

There were no losses between Feb. 2o and J une 
29, 1881. „  , .

The Court of Chancery of the County Palatine 
of Lancaster, upon the application of the defen
dant, by orders made on April 30, June 18, and 
Aug. 13, 1883, ordered the defendant’s name to be 
removed from the register of members of the 
plaintiff company.

I t  was agreed by the parties that the question 
of amending the statement of claim by adding 
the name of the old company as plaintiffs, and 
all questions of amendment, should be for the 
court.

Tbe question for the opinion of the court was 
whether the plaintiffs were entitled to recover 
the sum of 3421. 5s. 3d., or any and what part 
thereof.

Collins, Q.C. (with him B. G. Digby) for the 
plaintiff company.—The circumstance that there 
were no policies is not material, the action not 
being on the policy :

Read v. Anderson, 51 L. T. Hep. N. S. 55; 13 Q.B.

Kosewame v. Billing, 9 L. T.Rep. N. S. 441; 33 L. J.
55, C.P.

In  Bosewarne v. Billing  it  was held that, if a 
broker be employed to make wagering contracts, 
such as are illegal under the 8 & 9 Viet. c. 109,

s. 18 and at the request of his principal pays the 
amount due under such contracts, he can recover 
the amount so paid from his principal, and the 
illegal nature of the contract with reference to 
which the money is paid is no defence to an 
action founded on such a claim, and m v.
Anderson the same view was taken, the contract 
sued upon not being a wagering contract, 
although the action related to betting and 
wagering. So here, although the action deals 
with insurance matters, yet, as it  is not an 
action to recover a loss under a policy,the fact 
that there were no policies is immaterial, and the 
plaintiffs are entitled to recover the amount paid 
For the defendant to those members who have 
suffered losses. The new company also, having all 
the rights of the old company transferred to 
them stands in the same position as the o d com
pany,’ of which the defendant was clearly a

me Flax and Cotton MiU Company v. Wellesley
2 L. T. Rep. N. S. 728 ; 6 H. & JN. os.

THe was stopped by the Court.]
Box (with him C. Bussell, Q.C. andSm ).-Th is 

L n only be founded on an agreeinent for 
the insurance of ships, and it  was long ago decided 
in Be London M a r i n e  Insurance Association;
J. W. Smith's case (21 L  T Bep. N. S. 97 
3 Mar Law Cas. O. S. 280; L. Rep. 4 Ch o il) ,  
bv Seiwyn and Giffard, L.JJ. (affirming James, 
V  C ) that under 35 Geo. 3, c. 63, no agree
ment’for insurance of ships cotu'd.beA^ 1anr th a t  
duly stamped according to thafc 6
there was therefore in that case, which was a case 
of an association formed on the prmciple of 
mutual insurance, no evidence of a binding 
mutual contract for insurance having ,
into. The law is the same at the present time 
under 30 & 31 Viet. c. 23. ss. 7 and 9. The 
defendant is not estopped from denying that he 
was a member of the company, since in 
case (ubi sup.) there was payment of entrance 
fees and calls, and yet the applicant was no ¡ held 
to be estopped from denying his membership^ 
Further, the Court of Chancery of the County 
Palatine of Lancaster has removed ^ e  defendant s 
name from the list of members of the plaintiff

It, O. Digby in reply.—Smiths case (ubi sup.) 
was distinguished in Be The Teignmouth and 
General M utua l Shipping Assurance R e la t io n ;  
M artin 's  claim  (26 L. T Rep. N. S. 684 1 Asp 
Mar. Law Cas. 325 ; L. Rep. 14 Eq. 148), where 
it  appeared that i t  was the practice of the 
association to issue unstamped policies, but the 
widow of a member was, notwithstanding that 
the policy was not stamped, held entitled to 
recover the balance due thereon on the ground 
that there was a sufficient admission of liability 
in the books of the association to establish the 
relation of debtor and creditor.

Cur. adv. vult.
j ) ee 20 — D ay , J.—In  this case I  am of opinion 

that the plaintiffs are entitled to the judgment of 
the court. The ease is one which in itself presents 
a very considerable difficulty, and it presents 
additional difficulty by reason of the very in 
genious use which has been made by the learned 
counsel for the defendant of the case of The 
London Marine Insurance Association-, J. W. 
Smith’s case (21 L. T. Rep. N. S. 97; 3 Mar.
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Law Cos. O. S. 280; L. Rep. 4 Ch. 611), de
cided in 1872 by the Court of Appeal. Now, 
this case is without doubt a case of autho
rity, and a case which ia binding in authority 
upon us, and i f  I  were of opinion that i t  was 
really applicable to this case it  would be my duty 
to find in accordance with the decision therein. 
But, after very careful consideration of that case, 
I  have come to the conclusion that nothing was 
decided in it  which really assists us in coming to 
a determination in this case. As far as I  can 
understand it, all that is decided there is that, 
upon the evidence available, and under the 
circumstances proved to have existed there, 
Smith was not liable to be put upon the list of 
contributories of the mutual insurance club that 
was being wound-up under the control of the 
Court of Chancery. Here, in my judgment, it  
is not necessary to determine whether the defen
dant was or was not a member of this company— 
certainly not whether he was a member of this com
pany so as to be liable to be put upon the list of con
tributories, and to be dealt with as a member for 
all purposes. What we have to determine is 
simply whether, upon the facts stated in the case, 
the defendant Ashburner is liable to make good to 
the plaintiff company the sums of money which 
they claim specifically in this action, and I  am 
of opinion that he is so liable, and for these 
reasons : I t  seems that, at one time, no doubt the 
defendant was a member of what I  may term the 
old company. He was an assurer on a duly 
stamped policy, and he was a member. To what 
extent he was a member to my mind it  is 
unnecessary to inquire, but to some extent 
undoubtedly he was a member. On the 29th 
Dec. 1880 and on the 25th Feb. 1881 resolutions 
were passed for winding-up or putting au end to 
the old company, and transferring the business to 
what is termed the new company. A resolution 
was passed with the assent and to some extent 
by the exertions of Ashburner, a resolution to 
which he was undoubtedly a party—that the 
business credit, assets,and effects of the company 
be transferred to a company, which I  w ill call 
“  the new company ” —meaning thereby the 
present plaintiffs—“ on the terms of the said 
intended company paying and discharging all 
the debts, liabilities, and obligations of the com
pany entered into and subsisting and capable of 
taking effect as at 25th March last.”  I t  seems to 
me to be perfectly clear that, whether the defen
dant Ashburner be a member of the old company 
or a member of the new company, as he led and 
induced the new company to take upon them
selves the liabilities of the old company, any 
moneys paid by them under this resolution would 
be moneys paid at his request. I t  seems to me 
clear and beyond argument that, as to any 
liabilities such as are referred to in this resolu
tion, the discharge of those liabilities muBt be 
contributed to by the defendant. The liabilities 
were undertaken at his instance, the moneys 
have been paid at his request, and it does not 
lie in his mouth to say that he was not at that 
time a member of the old company. He induced 
the new company to pay these moneys for his 
benefit and advantage upon the representation 
that he would discharge as though he were a 
legal member of the old company all liabilities 
which might be thus undertaken by the new 
company. Whether he was legally or not

legally a member of the old company, therefore, 
i  do not care to inquire.

But there are other portions of this claim 
arising otherwise than in respect to liabilities 
subsisting and capable of taking effect on the 

th of March last. There are liabilities which 
ave been subsequently acquired, and no doubt 

they cannot be dealt with upon the footing 
ot the resolution of the 29bh Dec., but must 

e dealt with upon other and independent 
grounds. What, then, do I  find took place after 
tnis new company commenced business ? I  find 
t at, although the defendant Ashburner never 

ad, wtth the new company, any policy upon 
which he could have sued, or on which he could 

aye enforced any legal right, still he continued 
o insure hiB ships with the new company in the 

irregular manner in which the new company 
carried on its business, dispensing with stamped 
po lcies of insurance, and carrying on what they 
ermed a mutual insurance by a system of 

accounts. The defendant undoubtedly had 
several ships thus continuously insured. In  
act he seems to have been more or less active 

in reterence to these transactions. I  find evi- 
ence that several ships belonging to him were— 

o not like to use the word “ insured”—but I  
wi l say dealt with in this irregular way. I  find 

at on the 6th April 1881 he writes to the secre- 
ary ot the company asking for a corrected 

account of his insurances, and he sets out a 
number of ships in which he appears to be 
in erested, and specifies the amounts which are 
insured upon them. He makes proposals to the 
company again in Sept. 1881, and pays an entrance 
ee. INo policy was ever issued to him. I  find 
at on the 1st April he writes to the company 

withdrawing some shares upon some ships, clearly 
implying that other shares in the same ships 
remained insured with the company. He does
the same by another letter of the 11th April, but
a er a while, when premiums have accumulated 
against him and he is applied to for payment, he 

eclines to pay the moneys which are demanded 
° ' ilni  1E.resPeck to those insurances, and i t  is 
said he is not liable to do so because there were 
no stamped policies of insurance. There is no 

oubt whatever that he could not enforce in a 
court of law any claim whatever in payment of 

ose policies; but the question we have to deter- 
?n®’ as ne is not suing on the policies, is not, 

w lether he could have established a claim upon 
e policies, but whether he has or has not put 

nmself in such a position towards the company 
at he is liable to pay the sums of money that 
e company claim of him. Now the company 

unng this time have been making payments to 
o ler persons who have been similarly dealt with, 
an to my mind they have been making those 
payments at the request of the defendant, 

eeause the defendant has been keeping his ships 
insured in this irregular manner with them, upon 
A6 ^naers âr,cling existing between himself and 

a hose persons with whom he was acting that 
ey would pay him all losses which accrued due 

o im whether they were legally bound to pay 
um or not still that they would pay him. He 

8 been keeping his ships insured in this way 
u,. ?'understanding that the company, which is 

united company, represented by its officers, 
ou d pay,, and they have paid the persons who 

lave been tnus irregularly insured, and have
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incurred liabilities to pay them—not indeed lia
bilities which would be strictly enforceable in a 
court of law, but such as were to be discharged 
at the request of all the members from time to 
time. I t  seems to me, therefore, that so far as 
moneys have been paid by the plaintiffs in* pur
suance of these persistent and continuous im
plied requests by the defendant, the defendant 
is bound to repay those moneys as moneys 
paid at his request by the plaintiffs. For these 
reasons the plaintiff company is, in  my opinion, 
entitled to our judgment.

M athew , J.—I  concur in the judgment which 
m y learned brother has just delivered, ihe  able 
argument addressed to us by Mr. Box, who 
appeared for the defendant, led me to doubt 
whether our judgment ought not to be for the 
defendant, and certainly with a great part of that 
argument I  entirely agree; but, after considera
tion, i t  appears to me that the learned counsel has 
failed to answer the view of the case taken by 
my Brother Day in the course of the argument, 
and which has been the basis of his judgment 
just delivered. As, therefore, my doubts are not 
sufficient to lead me to differ from the opinion of 
my learned brother, I  think that judgment must 
be for the plaintiff company, with costs.

Solicitor for the plaintiff company, B. B. D. 
Bradshaw. Barrow-in-Furness.

Solicitor for the defendant, J. M. Pmlcney, 
Barrow-in-Furness.

Wednesday, March 11,1885.
(Before Grove, M anisty, and L opes, JJ.)

H ougii and Co. v . H ead , (a)
Marine insurance—Time policy—Chartered freight 

— Toss of hire which may arise from accidents 
occurring between certain dates Accident 
within the prescribed dates, and loss of hire after
wards— Underwriter not liable.

The plaintiffs chartered their vessel fo r six months 
from the date when the vessel was put at the 
charterer’s disposal, namely, the 21 st March 1881, 
with the option to the charterers of continuing 
the charter fo r a fu l l  period of six months.

By clause 6 of the charter-party it  was provided 
*“  that in  the event of loss of time by deficiency of 
men, collision, breakdown of engines, and the 
vessel becomes incapable of steaming or proceed- 
ing fo r more than forty-eight working hours, 
payment of hire to cease until such time as she is 
again in an efficient state to resume her voyage.

. The acts of God, the Queen’s enemies, 
fire, and a ll and every other dangers and acci
dents of machinery, or of the seas, rivers, and 
navigation of whatever nature and kind always 
mutually excepted.”

The plaintiffs insured against loss of chartered 
freight by two policies, one of which fo r  1200i. 
was underwritten by the defendant as an under
writer fo r 1501.

The insurance effected was “  At and from and fo r  
and during the space of six calendar months 
from the 15th April to the 14th Oct. 1881, both 
davs inclusive, fo r  1200Z., on chartered freight, to 
pav only loss of hire not exceeding 20001. which 
may arise in  clause 6 of charter-party fo r  acci
dents occurring between the 15th April and the 
(a) Reported by H. D. Bonsey, Esq., Barrister-at-Law.

Ibth Oct., but free o f claim arising from deficiency
of men.”  , , 0- .7

During the currency of the policy, viz., on the ¿1th 
June 1881, the vessel, while going through the 
Straits of Magellan, struck something which 
injured her bottom, but did not prevent her from  
proceeding on her voyage, and she arrived_ at 
Liverpool on the 18th Nov. She was put w  o 
dock on the 28th Nov., and on the 30th Nov 
the charterers gave notice to the plaintiffs that 
the hire would cease as per charter-party until 
the vessel was in  a fit stale to resume employ
ment. The repairs were completed on tlie ¿Otn

Heldjhat the underwriter was not liable f or J f™  
of freight, because, although the accident winch 
necessitated the repairs and caused the loss of 
hire happened within the six months_ prescribed 
in  the policy, there was no loss of freight within 
that particular time.

Special case.
2. The plaintiffs are owners of s.s. Presnitz, and 

on the 12th March 1881, by a charte r-party  of 
that date, chartered their said vessel to Messrs. 
Laws, Surtees, and Co. for six months, commencing 
from date when the vessel was put at charterers 
disposal, with the option to charterers of continu
ing the charter for a further period of three or 
six months, the charter being of the sole use o 
the vessel to the charterers for the period ot tne
said hire. , „  ,

2. The freight for the hire of the vessel was to 
be 12s. 6d. per gross register ton per month, pay
able in London monthly in advance in cash, and 
in  proportion for any part of a month.

3. A copy of the charter-party is annexed here
to marked “ A,”  and is to be taken as forming 
part of this case. Clause 6 of the charter-party 
was as follows:

That in the event of loss of time by deficiency of men, 
collision, break-down of engines, and the vessel becomes 
inoapable af eteamingor proceeding for more than .forty- 
eight working hours, payment of hire to cease until such 
time as she is again in an efficient state to resume her 
voyage. Should any difference arise between the 
parties to this contraot, either in principal or detail 
the Bame shall be referred for arbitration at London to 
two persons, one to be ohosen by each contractm^ party 
with power for them to call in a third, and a decision of 
a majority shall be final and binding. (The acts of God, 
the Queen’s enemies, fire, and all and every other 
dangers of accidents of machinery, or of the seas 
rivers, and navigation, of whatever nature and kind 
always mutually excepted.) That in the event of the 
steamer being lost, the money advanced upon the 
current month shall be returned in proportion to the 
number of days which she may not have completed of 
that month.

4. The vessel was placed at charterers disposal
on, and the six months’ charter commenced from, 
the 21st March 1881. , oqi

5. The plaintiffs, on the 4th April, 1881, 
caused themselves to be insured against loss of 
chartered freight to the extent or sum of 2000k, 
by two policies of insurance, one for 8001. (which 
is not in question in this action) and the other 
for 1200J., the latter being effected at Lloyd’s and 
underwritten by the defendant as an underwriter 
for 150k portion of such 1200k

6. A  copy of the policy is annexed hereto 
marked “  B,” and is to be taken as forming part 
of this case. I t  w ill be seen that the insurance 
effected was:

At and from and for and during the spaoe of six calendar
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months from the 15th April to the 14th Oct. 1881, both 
days moluaive.
And for

12001. on chartered freight.
lo  pay only loss of hire, not exceeding 20001., which 

may arise in clause 6 of oharter-party for accidents 
occurring between 15th April and 10th Oct., but free of 
claim arising from deficiency of men.

the currency of the six months, from 
the 15th April to the 14th Oct., covered by the 
policy, viz., on or about the 27th June 1881, and 
while the vessel was going through the Straits of 
Magellan on a voyage to the vest coast of South 
America, something happened which is thus de
scribed in the “  Protest ”  extended by the master 
of the vessel on arrival at his port (Talcahuano), 
on the west coast aforesaid, which was all that 
was known of the occurrence to those on board 
the vessel at the time of the happening ;

The twenty-seventh day of June last, when the steamer 
was proceeding through the Straits of Magellan, on 
which date, at about quarter-past three in the afternoon, 
weather clear, and going fu ll speed, heading south-sonth- 
ea,st along the land, vessel suddenly struck something 
with, her bottom amidships, which, however, must have 
been very soft, for the ship did not lose her headway. 
The engines were immediately stopped, and soundings 
having been taken all round, the depth of water was 
found to range from seven fathoms forward to eleven 
iv! .  I?S aft' Sh.ip havi,1K been sounded, and finding 
that she was making no water, proceeded on voyage.

8. The six months’ charter expired on the 21st 
Sept. 1881, the vessel being then on a voyage, and 
the charterers exercised their option of con
tinuing the charter for a further period of three 
months at the time and in the manner provided 
by clause 11 of the oharter-party; the charter 
under the said charter-party thus being extended 
to and terminating on the 21st Deo. 1881.

9. The vessel arrived at Liverpool on the 18th 
Nov., and, after dischargingher cargo there, was put 
into dry dock for inspection on the 28th Nov., when 
her keel was found to be broken, and other damages 
to her bottom to have been suffered, necessitating 
considerable repairs. This damage had, although 
unknown until she was docked as aforesaid, been, 
in fact caused by the said accident in June 1881.’

10. On the 30th Nov. 1881 the charterers gave a 
notice to the plaintiffs, the notice being, so far as 
material, in the following terms:
. This steamer having broken her keel, and become 
incapable of steaming for some time, we give you notice 
that the hire w ill cease, as per charty-party, un til the 
vessel is in a f it state to resume employment. We 
understand the accident took place in the Straits oi 
Magellan during her outward voyage.

11. The repairs were not completed, nor could 
the vessel be got into an efficient state to go upon 
a voyage, until the 30th Dec. 1881. The charter, 
as has been stated, terminated on the 21st Dec. 
1881.

12. Ihe claim under the policy was adjusted by 
London average adjusters as being 56Z. 11s. Id, 
per cent, of the said 1200Z., the proportion of the 
defendant in respect of the 150Z. underwritten by 
him being 84Z, 16s. 7d. This claim, however, is in 
respect oi the whole time occupied by the repairs, 
the amount will have to be reduced to 617. 13s. lOd, 
m the event of it being decided that the defendant 
is liable for loss of hire up to the 21st Dec. (inclu
sive) only.

13 The contention of the plaintiffs is that the 
defendant is liable, under the terms of the policy, 
for loss of hire during the charter, under clause (i

Co. v. H ead . [Q.B. Div.

of charter-party, in respect of the accident 
which occurred in June, although the cessation of
P“y,m®nt of the hire did not occur until after the 14th Oct.

14. ihe  defendant contends that he is not so 
lable, because there has been no loss of hire under 

e charter-party, and that the charterers are 
liable under the charter-party for the freight 
during the repairs, and that, even i f  there has been 
Y w  ioo,° UT e ifc did not occur before the 14th 

and was not covered by the policy, 
he questions for the decision of the court 

are:
(a) Whether charterers were entitled, under 

clause 6 of the charter-party, to refuse to pay the 
hire from the 30th Nov. 1881.
,, ) P  s?> "whether the defendant is liable under

e policy in respect of the loss of hire conseauent 
on such refusal to pay by the charterers.

{(’) I t  so, is he liable for the sum of 841.16s. 7d., 
or only for 617.13*. I0d. ?

I t  the court shall answer question a and ques- 
lon b in the affirmative, judgment shall be 
n ered for the plaintiffs for such sum as the

cour , under question c, shall determine, with 
costs.
■ tf  the court shall answer questions a and 5, or 
i ier of them, in the negative, judgment is to be 

entered for the defendant, with costs.
PoZZani for the plaintiff.—By the terms of the 
ar er-party payment of hire was to cease in 
e event of loss of time by collision, and I  ask 
e court to draw an inference that the vessel 

s ruck some floating wreckage, and that would be 
n accident caused by collision. Alternatively, 1 
ntend that the damage, and consequent loss of 

ire, was caused by “  a danger of the sea,”  which 
was mutually excepted,”  and I  lay stress on 

ie word 1 mutually,”  because i t  is unusual in a 
ause ot this kind. I t  must mean that if the 
amage and delay was caused by a danger of the 

Hea; J!° lreiRht would be payable by the charterers, 
at! . would consequently be a loss of hire for 
wmch the underwriters would be liable. The 
un erwnter has contracted to pay for loss of hire 
or accidents within certain dates, not for loss of 
ire within certain dates. I f  I  show that there 

was a loss of hire caused by an accident which 
ppened within the prescribed dates that is 

F'urnerlux v. Bradley (1 Park. Ins. 
->o) be ship was damaged within the time of 

policy, but the condition of the ship could 
nf ti 8 af.cer^a’ned until after the expiration 

6 P°*Ipy, the question was whether there 
a total ]0S8 by tbe accident, and it was held a 

partial loss only. He also referred to Phillips 
on Insurance, 3rd ed. p. 684.

Barnes for the defendant,—I  do not dispute the 
aw referred to, but the distinction is that those 

aT?.TP ,cles on ships. The whole of the freight 
w ion was at risk within the time specified in the 
po icy was paid, and the underwriters were not 
ia o for anything else. The plaintiff had insured 

some hiug at risk during these periods, and 
nothing outside. [M anisty, J,—The clause in the 
charter-party provides that loss of hire is to 
cease it the vessel becomes incapable of steaming 
or proceeding for more than forty-eight working 
hours, and that must mean from tho timo of the 
accident.] Yes; that must be the true con
struction of the charter-party, and, as a matter of
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fact, the -vessel was not incapable of proceeding, 
and was on her voyage for some months after
wards. He cited

Havelock v. Oeddes, 10 East, 555 ;
Ripley v. Scaife, 5 B. & C. 167.

GrovE, J. (having stated the facts).—I t  was 
argued by Mr. Pollard on behalf of the plain
tiffs, from what I  w ill call the main point of 
the case, that although no damage was done, 
and no freight was prevented being earned 
during the particular period of the six months 
from the 15th A p ril to the 14th Oct., yet as the 
damage which was subsequently discovered was 
due to an accident between those two dates, 
and was also within the period of the charter- 
party, which did not expire until the 21st Dec. 
1881, that the underwriters were liable. I t  was 
also argued that the damage was caused by a 
collision, and therefore came within clause 6 of 
the charter-party referred to as the clause for 
damage, within which alone the underwriters 
would be responsible on their policy. Thirdly, it  
was argued that as this was a danger of the sea, 
and of navigation, and as such danger was 
mutually excepted in the charter-party, the 
parties contemplated no payment of freight 
during the time arising from such accident; that 
there was a loss of freight to the shipowner, and 
that therefore the plaintiffs, who were the ship
owners, had a right to recover upon this policy of 
insurance.

I  am of opinion, as I  have said, that the 
defendants are entitled to judgment, and I  may 
say I  entertain that opinion upon all the three 
points, but more especially upon the first point, 
whioh goes to the root of the whole matter.

I  am of opinion that this, being a time policy, 
was a policy intended to meet the injury by loss of 
freight during the prescribed period—namely, 
from the 15th A p ril to the 14th Oct. 1881. Mr. 
Pollard’s argument is that as the words are to 
pay loss of hire which may arise from accidents 
occurring between the 15th April and the 14th 
Oct., and as this accident occurred during that 
time, i t  does not matter whether the damage 
occurred during that time, provided it occurred 
within the duration of the charter-party. His 
argument is that, i f  it  were otherwise, the language 
would have been, “  to pay a loss of hire not ex
ceeding, &c., which may arise between the 15th 
A pril and the 15th Oct.”  Mr. Pollard contends, 
further, that there would be no reason, if such 
were the intention of the policy, to use the words 
“  For accidents occurring.”  I t  appears to me 
there is a sufficient reason. The underwriter does 
nob intend to be liable, as I  construe this clause, 
for anything else but for accidental damage 
occurring; therefore, there is a sufficient reason 
for inserting the words “  for accidents occurring 
during 'this period.”  I f  i t  were to be said, as 
contended by Mr. Pollard, that the defendants are 
liable for subsequent damage caused by an 
accident within the prescribed period, although 
no freight was lost during that time. In  that 
case the underwriters would incur an unknown 
liability for the whole period of the charter-party, 
and there is nothing to show why the period of 
the accident should be limited between the 
15th April and the 14th Oct. What is a time 
policy of this sort generally directed top I t  is a 
limitation of period by which the insurers know 

V ol. V., N.8.

that their liability is limited by the two termini 
of the period, and if  they are to incur contingent 
liability for a matter, the fundamental cause of 
which occurred during that period, and the effects 
of which are nob perceptible or injurious, or do 
not occasion any risk or any loss against which 
the parties may be supposed to insure during 
that period, it  becomes a vague indefinite matter, 
and one would not construe a policy in such a 
sense unless the words were so inevitably clear 
that one could not come to any other conclusion. 
How, with regard to a time policy and the nature 
of the risk, Mr. Arnould says, at page 350, “  the 
two extremes of the time are the termini of the 
risk, and the adventure begins and ends with the 
term wherever the ship may then happen to be, 
and whether or not the object of the voyage be 
accomplished or not. The risk once begun under 
a time policy necessarily ceases when the time in 
the policy comes to an end. Upon the instant 
that the policy attaches the insurer’s right to the 
fu ll premium is complete and the right of the 
insured for fu ll indemnification in case of loss, 
therefore there is no suspension of the risk. 
Whether the ship be at sea or in port i t  continues 
to run until the expiration of the period insured.’ 
Mr. Arnould there is rather contemplating a policy 
on the ship or possibly on the cargo, but is there 
any reason why this should not apply to a policy 
on freight P The object of the underwriter is to 
lim it himself to a certain time, and the object of 
the party effecting the insurance is to narrow as 
much as possible the premium they have to pay, 
so as to enable them to insure what they possibly 
might think the most dangerous time without 
paying a higher premium for an insurance 
during the whole voyage, or the whole period 
of the charter-party. Probably here the assured 
thought that the dangerous time in the Straits 
of Magellan, or that the period during which 
the ship would be passing through the Straits 
of Magellan would, be between April and 
October, and this, as we all know, is a dan
gerous passage, a narrow channel which is 
liable to storms, and consequently to accidents to 
ships, and they have limited their policy to that 
period, and thereby pay a much less premium 
than i f  they effected a policy for the whole period 
of their charter-party upon the ship. Then is not 
that a reasonable construction of the clause P What 
is the policy ? They are 11 to pay loss of hire not 
exceeding 20001., which may arise for accidents,”  
that is an inaccurate expression, I  suppose it 
means, “  from accidents occurring between the 
15th A pril and 15th Oct.”  The lim it of time 
applies, to my mind, as much to the words “  loss 
of time,”  as to the words “  for or from accidents,”  
and the reason for inserting the words, “  for acc- 
dents,”  is that it  is a policy to meet accidents, and 
not to meet other matters, which could not be 
called other accidents ; therefore, there is a fu ll 
reason for inserting the word “ accidents.”  I  am 
of opinion, therefore, and it appears to me to be 
the only reasonable construction I  can give to the 
matter, that this policy was a policy upon risk of 
freight during a period beginning the 15th April 
and ending the 14th Oct. As there was no freight 
lost during that period—the freight was paid the 
whole of the time—the policy did not attach, and, 
therefore, the underwriters are not liable.

I  am also in favour of the defendant on the 
i other two grounds. According to the ordinary

2 G
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meaning of language, which we must apply 
to these matters, this could not be said to 
be a collision, this was, as far as one can 
form an opinion, the running upon a bank, 
either of sand or ground, something which 
is said to be soft, not a hard rock, but which it 
turned out injured the keel of the vessel. I f  
you call that a collision, stranding is a collision, 
everything in which a vessel meets with an im 
pediment, or strikes a rock or the ground is a 
collision. In  the ordinary acceptation of language 
would you call that a collision P No case has been 
cited by Mr. Pollard which goes anything like as 
far as that. He has referred to a case where i t  was 
held that a vessel coming in and striking against 
a pier or a dock was a collision. That is a very 
different case to this. Collision appears to me to 
contemplate the case of a vessel striking another 
ship or boat, or floating buoy, or other navigable 
matter, something navigated, and coming into 
contact with it. I t ,  so to speak, imports as i t  were 
two things. I t  may be that one is active and the 
other is passive, but still in one sense they each 
strike the other. That does not apply to striking 
on the ground at the bottom. I  am, therefore, of 
opinion on that point the plaintiff fails, though it 
is unnecessary to decide that, if  I  am right on the 
first and main point.

I  also th ink there is no exemption of freight 
in this case within the exception in the general 
words of clause 6 of the policy, “  accidents ” of 
seas and navigation always excepted. I  am, 
therefore, of opinion that the defendant is entitled 
to my judgment.

M anisty, J.—I  am of the same opinion as to the 
result.

The charter is really for six calendar months, 
commencing on the day the vessel was put at the 
disposal of the charterers at Cardiff, that was 
the 21st March 1881, so that the charter is 
absolute for six months commencing 21st March 
and, of course, ending 21st Sept. 1881. Then 
there is an option given to the charterers 
to extend the period either for three or six 
months. Now, that the charter was known 
to the underwriter is obvious, because reference 
is made to it  in the policy of insurance, and bear
ing in mind, therefore, that the terms of the 
charter are six months, ending 21st Sept., 
with the option of extending it, really and truly 
is the same as i f  another charter had been entered 
into, so far as freight is concerned. What then 
is the risk which the underwriter undertook 
and what was the subject-matter of the policy. 
The Bubject-matter is chartered freight and the 
terjn of the risk is six months from 15th 
A p ril to 14th Oct., not the six months re
lating to the charter-party, bnt it  is a time 
policy for six months upon chartered freight 
during the period. Those being the termini in the 
policy and the exrent of the risk, let us see what 
the risk was. I t  was to pay only loss of hire not 
exceeding 20001., which may arise in clause No. 6 
of the charter-party. I f  i t  Btopped there, I  sup
pose there would be no doubt that that would 
confine i t  to tho loss of hire mentioned and 
arising in  clause 6, but then it  goes on, “  for 
accidents occurring between 15th April and 15th 
Oct.”  But then the words which follow that 
are, to my mind, very significant, and show 
exactly why this was introduced about accidents

[Q.B. Dxv.

—for accidents occurring between those times, 
“  but free of claim arising from deficiency of 
men.”  Now, if  you turn to the charter-party, 
you see exactly what is meant. I, the under
writer, w ill be answerable for loss of hire that is 
caused by accident, but I  w ill not be liable for 
loss owing to deficiency of men. The charter- 
party, clause 6, is : “  That in the event of loss of 
time by deficency of men, collision, break-down of 
engines, and the vessel becomes incapable of 
steaming or proceeding for more than forty- 
eight working hours, payment of hire to cease 
until such time as she is again in an efficient 
state to resume her voyage. Should any differ
ence arise between the parties to this contract, 
either in  principle or detail, the same shall be 
referred for arbitration at London to two persons, 
one to be chosen by each contracting party, with 
power for them to call in a third, and a decision 
of a majority shall be final and binding (The acts 
oE God, the Queen’s enemies, fire, and all and 
every other danger and accidents of machinery, 
or of the seas, rivers, and navigation of whatever 
nature and kind always mutually excepted). That 
in the event of the steamer being lost the money 
advanced upon the current month shall be returned 
in proportion to the number of days which she 
may not have completed of that month.”  So that 
when the underwriter said : “  I  w ill not be sub
ject to a claim arising from deficency of men,”  he 
meant this, I  will only be liable for accidents such 
as collision, break-down of engines, or loss of the 
steamer. I t  seems to me that that entirely 
explains how it came to pass that they inserted 
the words “  to pay loss of hire for accidents 
occurring.” I f  that is so, clause 6, with the 
exception of what Mr. Pollard very much relies 
UP°[>> namely, the general words about the acts 
of God, and so on, is clear and distinct, and I  
consider that i t  is pretty well settled law that, i f  
there is an express covenant or an express stipu
lation as to when the hire is to cease, the 
hire of the ship or anything else, you do 
not imply that it  is to cease, in any other 
event. An express agreement that i t  shall 
cease in certain events excludes the implication 
that i t  is to cease in other events. That is a 
general principle applicable to all deeds and 
policies, and charters, and everything else. Then 
if that be so, the case, as it  seems to me, lies in a 
very narrow compass. I  entirely agree that this 
was not collision, it was not the break-down of 
engines, it  was not the loss of the ship. These 
are the cases which are specified in clause 6, and 
it  was not ono of them. But then, Mr. Pollard 
says, there is this other clause in the charter- 
party, namely, dangers and accidents of the seas 
are mutually excepted. Then the agreement is, 
that that being so, any danger of the sea which 
caused any delay would entitle the charterer to 
say, “  I  am exempted from payment of freight 
during the time of that delay.”  That is entirely 
and absolutely inconsistent with this express 
clause, that the delay must be for forty-eight 
working hours. That again would be a strong 
argument to show that those general words 
were never meant to be applicable to the cause 
which arose. But i t  seems to me that those 
observations go a long way to show that the 
defendant is not in the wrong. I f  the speci
fied cases in the 6th clause would apply in any 

i other sense, namely in the sense of its being a
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collision, then do they apply to this case ? I t  is 
in the case of a collision which renders the vessel 
incapable of steaming or proceeding until she is 
again in an efficient state to resume her voyage. 
That was not this case. I t  never did prevent 
her steaming or proceeding for a single hour. 
She did proceed, and for several months pro- 
ceededr, from June down to the 28th Nov.

I  quite agree with my brother Grove, that 
the risk of the policy only continues during the 
period from the 15th A p ril to the 15th Oct., and 
during that period there was no loss. I  do not 
think i t  ever entered the minds of either party 
that i f  at some subsequent time there should be 
a loss owing to an accident which occurred 
during the time of the existence of the policy, 
and that time only brought into existence by an 
extension of the period for which the charter was 
made, it  is the same as if  there had been a new 
charter, as in this case the six months had run 
out and the charter had not been extended, and 
then a new charter had been entered into, so that 
there was no chartered freight for three months 
more. The argument must go to the length of 
saying that although the charter ran its course 
and expired, and there was no loss, yet there was 
during the existence of another charter, and 
during another period when there was chartered 
freight, the discovery of an accident which 
occurred during the currency of the policy. I t  
seems to me that would be a most extraordinary 
construction to put upon this policy of insurance. 
For these and other reasons which I  w ill not 
go into i t  seems to me that the defendants are 
entitled to our judgment.

L opes, J.—I  am clearly of opinion that the 
defendants are entitled to judgment in this case.

I t  is an action brought by shipowners against 
underwriters on a policy of insurance, and i t  is 
most material to see what the risk is in respect of 
which the insurance was given. The two clauses 
in the policy that are material for the purposes of 
ascertaining what the risk was appear to me to be 
these:—First, that the insurance effected was at 
and from and for and during the space of six 
calendar months, from the 15th A pril to 14th Oct. 
1881, both days inclusive, and was on 12001. 
chartered freight, to pay only loss of hire not 
exceeding 20001., which may arise in clause 6 of 
charter-party, for accidents occurring between 
15th A pril and 15th Oct., but free of claim arising 
from deficiency of men. Those are the two 
clauses from which i t  is to be inferred what the 
risk insured against was. Now, it  appears to me 
that the risk which the underwriters undertook 
was this, the loss of chartered freight between 
the 15th April and 15th Oct. The thing at risk 
in that policy was the chartered freight between 
those days. Therefore, in order to entitle the 
plaintiffs to recover in this action, if that is the 
true construction of the policy, there must have 
been a loss of chartered freight arising between 
the 15th April and the 15th Oct. in respect of an 
accident occurring between those two dates. Two 
things are necessary therefore; there must bo a 
loss of the chartered freight between those two 
dates in respect of an accident occurring between 
those two dates. Now, i t  is true that the accident 
occurred between those dates ; but it  is also true 
that there was no loss of any chartered freight 
between those two dates, and that being as I  con

sider the true construction of this charter-party,on 
that ground alone the plaintiffs would not be 
entitled to recover, because every penny of the 
chartered freight which was earned between those 
two dates had been paid.

Then, with regard to the other point, putting 
aside the question of time—the 15th A p ril 
and 15th Oct.—has there been any cesser of 
the payment of the chartered freight such 
as is contemplated by the charter-party and 
covered by the policy f  I t  appears to me that i t  is 
perfectly clear that there has not. I  do not 
desire to go through the reasons which have been 
already so fu lly  given by my brothers, but clearly 
nothing has happened which was provided for in 
the earlier part of clause 6 of the charter-party.

Then i t  is said the general words which appear 
further on in the clause applied. Now, i t  is per
fectly clear law that those words would not create 
a cesser of payment of freight by themselves, 
and unless you can connect those general words 
with the earlier part of clause 6 they would be 
absolutely ineffectual for that purpose. I t  ap
pears to me that the general words constitute an 
independent clause applicable to other purposes, 
and cannot be connected in any way with the 
earlier part of clause 6. Therefore, on that 
ground also, I  think the defendants would be 
entitled to succeed.

Judgment fo r the defendant with costs.
Solicitors for the plaintiff, Lyne and Holman.
Solicitors for the defendant, Parker, Garrett, 

and Parker.

PROBATE, DIVORCE, AND A D M IR ALTY  
D IV IS IO N .

ADM IRALTY BUSINESS.
Tuesday, May 5,1885.

(Before Sir James H annen and Butt, J.)
T he Princess, (a)

ON APPEAL PROM THE GREAT YARMOUTH COUNTY 
COURT.

Collision—Consequential damage—Rotten wood— 
Board of Trade.

Where a ship is damaged by collision and on 
opening her up to effect the repairs rendered 
necessary by the collision, certain parts of her no t 
injured by the collision are found to be rotten 
and to require renewing, the cost of such renewal 
cannot be charged to the collision damage, 
although such parts but fo r such opening up 
would have lasted fo r  some yea/rs.

T his was an appeal by the defendant from a 
decision of the judge of the County Court of 
Norfolk (Admiralty Jurisdiction) in a collision 
action in  rem instituted by the owners of the 
dandy trawler Speedwell against the fishing 
smack Princess.

The action was instituted on the 7th Jan. 1885. 
Prior to the institution of the action, the defen
dant admitted his liability, and tendered to the 
plaintiff the sum of 70i., in satisfaction of 
his claim. The plaintiff refused to accept the 
tender, which was paid into court on the 10th 
Jan. 1885. On the action coming on for tria l on 
the 13th Feb. 1885, the judge of the County Court,
(a) Reported by J. P. A sfinall and Butler Aspihall EsqjSt

Barristers-at-Law.
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after hearing counsel and solicitor for the plain
t i f f  and defendant respectively, made an order 
that i t  should be referred to the registrar to assess 
the amount of the damages, w ith  a direction 
that, if any point of law was raised at the 
reference, the registrar should reserve i t  for the 
decision of the County Court judge. In  accord
ance with this order, the registrar, after hearing 
evidence, found the following facts :—

1. That the damage caused to the Speedwell by the 
collision between her and the Princess on the 28th Sept. 
1884 was surveyed soon after she returned into Yar
mouth Harbour by Mr. Edmund Fleming, the surveyor 
agreed upon by both parties, and that in accordance 
with his survey, dated the 6th day of Oet. 1884, the 
Speedwell was docked, and the repairs specified in the 
survey were carried out by Messrs. Fellows and Son.

2. That while such repairs were being carried out, 
certain defeots and deterioration in the timber heads, not 
visible externally, were discovered, and Mr. Paxton, the 
local surveyor to the Board of Trade, in the course of 
his oflioial duties, when visiting Messrs. Fellow’s ship
building yard, inspected the Speedwell, and called the 
attention of the plaintiff, and also of Mr. J. H. Fellows 
and his foreman, to the timber heads, intimating to 
them that the parts which were defective or deteriorated 
must be replaced by new work before Bhe could go to sea 
again, and i f  such repairs as he required had not been 
carried out, i t  was within the knowledge of the plaintiff 
and of Mr. J. H. Fellows that the Board of Trade wonld 
have had power to detain the Speedwell under seot. 6 of 
the Merchant Shipping Act 1876.

3. That Messrs. Fellows and Sons accordingly, with 
the knowledge and approval of the plaintiff, carried out 
such additional repairs as were necessary to satisfy the 
requirements of the Board of Trade surveyor, and to put 
the Speedwell into a fit and proper state to go to sea 
again, and in accordance with the usual course of busi
ness in such cases, but without any instructions from 
the plaintiff and without his knowledge, they entered 
the several items of the repairs in their day-book and 
ledger under two separato aocounts, one being headed 
“ damage acoount,”  whioh amounted to a total of 
37J. 16s. 2d., and included only the repair of the damage 
actually caused by the collision, and the other being 
headed “  owner’s account,”  which amounted to a total of 
351.15s. 8d., and inoluded the repairs rendered necessary 
by the deterioration of the timber heads; but, after the 
work was completed, Messrs. Fellows and Son, by the 
express desire of the plaintiff, furnished him with one 
b ill for the entire work, amounting to 731.11s. lOd.

4. That the defects and deterioration in the timber 
heads were not in any way caused by the collision, but 
resulted either from bad workmanship when the Speed
well was repaired in 1878 or from ordinary wear and 
tear since that date.

5. I t  was, however, contended on behalf of the plain
t i f f  that the additional repairs were rendered necessary 
in consequence of the collision, although the defects 
were not caused thereby, inasmuch as i t  was established 
in evidence that the Speedwell was in good condition, 
capable of doing the work of a first-class fishing boat, 
and might reasonably have been expected, notwithstand
ing these defects, if  the collision had not ooourred, to 
have pursued her ordinary employment for four or five 
years longer without needing any substantial repairs; 
but, in consequence of her port side being open to repair 
the damage actually oansed by the eolliaion, the other 
latent defects were diaolosed and brought to the official 
notice of the Board of Trade surveyor, and the plaintiff 
was consequently forced to incur the expense of 
additional repairs whioh he would not otherwise have 
been subjected to.

6. The point therefore which I  reserve for the decision 
of the judge is, whether, under the above circumstances, 
the plaintiff is entitled to recover the whole cost of the 
repairs done to the Speedwell or only the cost of repair
ing the damage actually caused by the collision.

On the question of law raised in  the registrar’s 
report coming before the learned County Court 
judge, his Honour decided in  favour of the plain
tiff, saying, “  that the principle on which he had

to decide the case was clearly established. The 
principle he had acted on in cases of collision on 
the highway had been that the wrongdoer, i f  he 
ran into a neighbour’s carriage and did damage, 
and in its repair it  was made substantially new, 
i t  was not his fault but the fault of the wrong
doer. He had held that the plaintiff was entitled 
to all the costs incurred in making the carriage 
what i t  was at the time of collision. He shonld 
act in the same manner with regard to collisions 
at sea. The principle was clearly stated in the 
cases which had been referred to. What were the 
facts in the case ? This vessel was proseouting 
her business on the fishing station. She was, as 
was found by the report, and, as was established 
in evidence, in good condition, and capable of 
doing the business of a first-class fishing boat, 
and could have pursued her ordinary business 
for four or five years but for the collision. In  his 
judgment she had a right to be pub in that con
dition agàin ; and if  in doing bo something arose 
not anticipated at the time of collision, so 
much the worse for the defendant. The plaintiff 
was entitled to have the vessel put in a condition 
to render her fit for the purposes required. 
When the vessel was stripped after the collision, 
it  turned out that some of her timber heads were 
in such a condition that she could not go to sea 
un til they had been repaired. She was at sea 
when she was struck, and could have continued 
to carry on her business four or five years without 
repairs. Why should not the plaintiff pay for 
making her f it  to go to sea again F The defen
dant must put the vessel into the condition she 
was when she was collided with, and, cost what 
it  might, the defendant would have to do it.”

Ifrom this decision the defendant now appealed.
Bucknill, for the defendant in support of the 

appeal, was stopped.
Sir Walter Phillimore for the respondent.—The 

decision of the learned County Court judge is 
right and should be affirmed. The same principle 
was acted upon by Dr. Lushington in the case of 
The Egyptian (8 L. T. Rep. N. S. 776 ; 2 Mar. 
Law Cas. 0. 8. 56). Had i t  not been for the 
collision, the necessity to replace the timber heads 
would not have arisen for some four or five years. 
Prima facie, a wrongdoer is liable for all the con
sequences of his wrongful act. Even if  only a 
part of the damage is attributable to the wrong
doer, and that part cannot be distinguished from 
the rest, the wrongdoer is responsible for the 
whole.

The P resident (Sir James Hannen).—W e think 
the decision of the learned County Court judge 
cannot be supported. The point here raised was 
very forcibly commented on by Dr. Lushington 
in the case of The Alfred (3 W. Rob. 232, 
239), when he says that if  shipowners attempt 
to include repairs not rendered necessary by 
the collision in the amount of their damages, 
they would be guilty of fraud. In  the present 
case the damage occasioned by the collision 
can be easily discriminated. A ll that the 
report shows as to the rotten timber heads is 
that, in consequence of the collision, the Board of 
Trade inspector was given the opportunity of 
seeing that i t  was his duty to require the owner 
of the Speedwell to do further repairs than those 
rendered necessary by the collision. To charge 
such repairs upon the defendant would be like
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the case of a man who, having been knocked 
down by a cab, is told by the doctor that he is 
suffering from a disease which rendered an opera
tion necessary, and claims from the cabowners, 
not only compensation for the accident, but also 
the doctor’s fee for the operation. We are clearly 
of opinion that we cannot affirm this decision. 
As the defendant has paid 701. into court, which 
is more than the amount of the repairs for which 
he is liable, we must find for the defendant.

B utt, J., concurred.
Appeal allowed.

Solicitors for the plaintiff, Ingledew, Ince, and 
Colt.

Solicitors for the defendant, Pritchard and 
Sons.

H O U S E  O F  L O R D S .

March 19, 20, 23, and May 12,1885.
(Before Lords B l a c k b u r n , W a t s o n , and 

F i t z g e r a l d .)

S v e n d s e n  v. W a l l a c e , (a )

ON APPEAL PROM THE COURT OP APPEAL IN  ENGLAND.

General average—Perils of the seas—Putting into 
port to repair—Expenses of reloading cargo—• 
Particular average.

Where a vessel laden with cargo is compelled to 
put into port to repair an in ju ry  caused by perils 
of the seas, the expense of reloading the cargo, 
necessarily unloaded fo r the purpose of repairing 
the injury, and the expenses incurred fo r port 
charges, pilotage, and other charges subsequent to 
reloading, are not chargeable to general average.

A ship sprang a dangerous leak while on a 
voyage, and it  become necessary, fo r the safety of 
ship and cargo, to put into a port of refuge to 
repair; and when in port it  was found necessary 
to unship the cargo in  order to repair the ship. 

Held (affirming the judgment of the court below), 
that the expenses of reloading the cargo after the 
repairs had been completed were not general 
average expenses.

T his was an appeal from a judgment of the Court 
of Appeal (Brett, M.R. and Bowen, L.J., 
Baggallay, L.J. dissenting), reported in 5 Asp. 
Mar. Law Cas. 232; 50 L. T. Rep. N. S. 799; 
13 Q.B. Div. 69, reversing a judgment of Lopes, J., 
reported in 48 L. 1’. Rep. N. S. 795; 5 Asp. Mar. 
Law Cas. 87 ; 11 Q. B. Div. 616.

The action was brought by the appellants as 
owners of the ship Olaf Trygvason against the 
respondents, the cargo owners, to recover a 
general average contribution. The defendants 
disputed their liability in respect of charges for 
reshipping the cargo, and for outward pilotage 
and port dues at St. Louis in Mauritius, where 
the Bhip had been obliged to take refuge for 
repairs, in consequence of having sprung a leak 
on a voyage from Rangoon to Liverpool.

The facts are very fully set out in the judgment 
of Lord Blackburn, and at p. 87 of these Reports.

C. Russell, Q.O., Cohen, Q.C., and Warr 
appeared for the appellants, and contended that 
the question depended upon whether the decision 
in Atwood v. Sellar (4 Asp. Mar, Law Cas. 153 ; 
41 L. T. Rep. N. S. 83; 4 Q.B. Div. 342; on appeal.

(a) Reported by C, E. M alden, Esq., Barrister-at-Law.

42 L. T. Rep. N. S. 644; 4 Asp. Mar. Law Cas. 283;
5 Q. B. Div. 286) governs this case. The Court 
of Appeal distinguished it, but we say that i t  
applies, and that the going into a port of refuge, 
landing, warehousing, and reloading the cargo, 
are all one continuous transaction, which gives 
rise to general average. The expenses may be 
said to be incurred when the steps which neces
sarily lead to them have been taken :

The Copenhagen, 1 C. Rob. 289.
The deviation to a port of refuge in  consequence 
of a leak is as much an “  extraordinary sacrifice ”  
as cutting away a maBt, and there is no other 
distinction or difference in principle between this 
case and Atwood v. Sellar (ubi sup.). See

Da Costa v. Newnham, 2 T. Rep. 407 ;
Job r.  Langton, 6 E. & B. 779 ;
Plummer v. Wildman, 3 M. & S. 482 ;
Power v. Whitmore, 4 M. & S. 141;
Hallett v. Wigram, 9 C. B. 580;
Moran v. Jones, 7 E. & B. 523;
Stuart v. Pacific Steamship Company, 1 Asp. Mar. 

Law Cas. 528; 2 Asp. Mar. Law Cas. 32; 27 L. T. 
Rep. N. S. 820 ; 28 L. T. Rep. N. S. 742; L. Rep.
8 Q. B. 88, 362 ;

Whitecross Wire Company v. Savill, 46 L. T. Rep. 
N. S. 643 ; 8 Q. B. Div. 653, 

which all favour our contention.
Abbott on Shipping, 5th ed. ; 3 Kent’s Commen

taries, p. 235; 2 Arnould on Insurance, 2nd ed., s. 
335; Lowndes on General Average, 3rd ed., pp. 
106,110, 111; and Phillips on Insurance,ss. 1320 
1326, were also referred to.

Webster, Q C., Myburgh, Q.C., and Barnes, for 
the respondents, argued that much depended on 
whether the case was to be decided on general 
principles, or on the practice of average adjusters. 
The respondents rely on principle and custom. 
On principle the first cause must govern all the 
allocation of expenses, according as i t  is a general 
average sacrifice or sea damage causing a par
ticular average loss; or the expenses must be 
incurred to prevent the existence of a common 
danger. Atwood v. Sellar (ubi sup.) does not 
extend to this case, or, if  i t  does, i t  is to that 
extent wrong. The ship is repaired for the 
benefit of tbe owner, and it  may earn fre ight; i t  
is not necessarily for the benefit of the cargo 
owner that the goods should go on in the same 
bottom. As to the duty of the shipowner to 
repair, see

Moss v. Smith, 9 C. B. 94 ;
Benson v. Chapman, 2 H. L. Cas. 696;
Benson v. Duncan, 3 Ex. 644 ;
Shipton v. Thornton, 9 A. & E. 314;
Abbott on Shipping, 5th ed., p. 241;
Wilson v. Bank of Victoria, 3 Mar. Law Cas. O. S.

449; 16 L. T.Rep. N. S. 9 ; L. Rep. 2 Q.B. 203;
and the judgment of Cockbnrn, C.J. in  Atwood v. 
Sellar (ubi sup.), citing Worms v. Storey (11 Ex. 
427) and Be Cuadra v. Swann (16 O. B. N. S. 772), 
but he goes beyond any previous authority. The 
master is bound to repair the ship if necessary, 
acting as agent of the owner to enable him to 
earn his freight. The dividing line between 
general and particular average is when the goods 
are in safety. The argument for the appellants 
loses sight of the shipowner’s obligation to the 
cargo owner. Da Costa v. Newnham (ubi sup.) is 
no doubt in favour of the appellants, but i t  can
not now be considered law. The expenses 
incurred after the cargo "is in safety are not the 
subject of general average. They are not the 
consequence of putting into the port of refuge.
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The expenses of landing and storing the goods 
a£e n°b properly general average charges, and 
should be disallowed on strict principle, hut they 
have been allowed by custom: (see Benecke on 
Marine Insurance p. 191.) We rely on Power v. 
Whitmore (ubi sup.) so far as i t  modifies Plummer 
v. Wildman (ubi sup.). When the goods are once 
in port the principle of the decision in Atwood v. 
Sellar (ubi sup.) ceases to apply. See

S a il v. Janson, 4 E. & B. 500 ;
Job v. Langton (ubi sup.) ;
Walthbui v. Mavrojani, 3 Mar. Law Cas. O. S. 382 • 

22 L. T. Rep. N. S. 310 ; L. Rep. 5 Ex. 116 ; 
Harrisonv. Bank of Australasia, 25 L. T.Rep. N. S. 

944 ; 1 Asp. Mar. Law Cas. 198 ; L. Rep. 7 Ex. 39,
on the principles of general average. Simply 
putting into a port of refuge does not give rise 
to a general average, unless it  is to avoid a com
mon danger, and then i t  ceases when the danger 
ceases. The dividing line is to be drawn there. 
A  particular average loss making it  the duty of 
the master to go into port cannot give rise to a 
general average contribution. See

The Bona, 5 Asp. Mar. Law Cas. 259: 51 L. T. Ren. 
N. S. 28.

They also cited
Hallett v. Wigram (ubi sup.) ;
Birkley v. Presgrave, 1 East, 220.

Cohen, Q.C. was heard in  reply.
A t the conclusion of the arguments their Lord- 

ships took time to consider their judgment.
May 12.—Their Lordships gave judgment as 

follows :—
Lord B l a c k b u r n .— My Lords: The question 

intended to be brought before this House is raised 
in a somewhat unusual way. The appellants, 
plaintiffs below, are the owners of a vessel, thé 
Olaf Trygvason. The nationality of the vessel is 
immaterial. She took on board at Rangoon a 
cargo of rice. A  bill of lading for the whole 
cargo was signed, of which the material part is as 
follows : “  Shipped in good order and well con
ditioned by the Bombay Burmah Trading Cor
poration Limited in and upon the good ship 
called the Olaf Trygvason, now riding at anchor 
in the Rangoon river, and bound for Scilly, Fal
mouth, Plymouth, or Cowes for orders. 13,583 
bags cargo rice to be delivered in the like good 
order and well conditioned, at the port of dis
charge (the act of God, the Queen’s enemies, fire, 
and all and every other dangers and accident of 
the seas, rivers, and navigation of whatsoever 
nature and kind excepted) unto order or to its 
assigns. Freight for the said goods payable as 
per charter-party.”  The ship was ordered to 
Liverpool. The respondents, defendants below, 
are merchants in London who purchased the 
cargo of rice and became assignees of the b ill of 
lading. On the arrival of the ship at Liverpool 
the respondents, as holders of the bill of lading 
and consignees of the whole cargo, were entitled 
to have the cargo delivered to them on discharg
ing the lien of the shipowners. But the captain 
had a lien on it, not only for the freight, as to 
which there was no dispute, but also for the pay
ment of such disbursements as formed a charge 
on the cargo, as to the amount of which there 
was and is a dispute, and also for any amount 
which the cargo had to contribute to general 
average, as to the amount of which also there was 
and is a dispute. This often occurs, and it  gives

v. W a l l a c e . [H . or L.

rise to a difficulty which is well expressed in the 
preambie to the average bond signed in this case : 

Whereas the said ship lately arrived in the port 
? rljverP°oli on a voyage from Rangoon, and it  
, i *hat during such voyage she met with

weather, and sustained damage and loss, and 
■ a sacrifices were made and expenditure 

urred which may form a charge on the cargo 
r some part thereof, or be the subject of a 

genera average contribution, but the same can
not be immediately ascertained, and in the meau- 
lme i t  is desirable that the cargo should be 
e ivered. The mode in which this difficulty is 
mmonly dealt with has at least for more than

A Kk L yea rS . (see MVer v- Vander Beyl, in 1803, 
Abbott on Shipping, 5th ed. p. 362) been that the 

*P , l̂n aSrees to give up his lien on payment 
e freight payable on delivery, and the 

various consignees of the cargo agree, in con- 
si eration thereof (and, if required, give security), 
o pay to the owners of the ship the proper pro

portion of any particular or other charges which 
ay bo chargeable on their respective consign

ments, or of any general average to which the 
owners of such consignment as such may be 
table. As in the present case there was only one 

owner of the whole cargo, and no dispute as to 
either the quantity of the cargo or the amount 
5 the freight, this left only two things to be 

e ermined, the amount of the special charges on 
e cargo which were payable by the respondents, 

a*?. "t10 amount of the general average charges of 
wruoti tho respondents have to pay the proportion 
payable in respect of the cargo and of the freight 
paid in advance at Rangoon, which in effect was 
a part payment of the price of so much of tho 
cargo, the proportion payable in respect of the 
ship and of the freight not yet paid being payable 
y those interested in them. The facts as to 

what took place on the voyage, what were the
. ursements a°bually made, and under what
ireumstances they were made, cannot be proved 
y legal evidence without much delay and 

expense, but at least, when there is no suspicion 
o traud or falsehood, the ship’s papers enablo an 
average adjuster of competent skill to approxi
mate to them sufficiently to decide the case as an 
arbitrator, i f  the parties choose to give him autho
r ity  so to act, or, if they do not so authorise him, 
to apply the principles generally acted on by- 
average adjusters, so as to produce a practical 
Ff8“r t on which the parties can, and generally, 
it  the average adjuster is of repute, do act, as 
having the moral weight of an award, though 
either party may, if  they please, question his 
nndings, either of fact or of law, for i t  is not an 
award. In  the present case two firms of repute, 
lj0 !ylJ®e8 ftbd Ryley, of Liverpool, and W. Richards 
and *.on, of London, were employed to prepare 
adjustments. Bach, as is usual, prefixed to the 
statement extracts from the ship’s papers, show
ing the state of facts on which they acted. These 
are almost identical, and I  think, looking at the 
two adjustments, they are agreed up to a certain 
point, and, i f  i t  is open to mo to form my opinion 
from the ship’s papers, I  should say that so far 
no reasonable person could differ from them.

Iho vessel sailed from Rangoon on the 30th 
March 1880. She took the ground at low tide, but 
got olf at high tide, and proceeded on her voyage 
after this accidental stranding. T ill the 19th 
May she continued on her voyage, and on that
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day she deviated from the course of the voyage 
and ran for Mauritius. During these seven 
weeks she encountered strong winds and heavy 
seas, which caused the ship to strain, and labour, 
and make water. There was nothing, however, 
beyond ordinary perils of the seas, except that 
Borne Bpars and canvas were sacrificed in order to 
erect a windmill to assise in working the pumps. 
The cost of replacing those, less the usual allow
ance of one-third new for old about 101. is allowed 
in general average by both adjusters. But i t  is 
clear that the vessel did n o t' run for Mauritius 
on account of the windmill, and, except as 
evidence confirmatory of the extent to which 
she was leaking by the 19th May, this is not 
material. Had the deviation not been justified by 
a sufficient cause i t  would have rendered the ship
owners liable (see Davis v. Garrett, 6 Bing. 716); 
and therefore i t  is important to see what was the 
state of the vessel on the 19th May. Not only 
was she leaking at the rate of nine inches an hour, 
but when Bhe came to anchor on the 22nd in the 
harbour of St. Louis she was found in the harbour 
to bo making 10-¿in. of water per hour, so that, 
though there is no extraordinary weather noticed, 
the leak had in that day and a half increased 
greatly, and i t  was necessary to hire a consider
able number of shore labourers who were em
ployed to pump her. The surveyors, who saw 
her on the 22nd whilst afloat in the harbour, 
found her Btill making 10|in. an hour, and recom
mended the cargo to be discharged until the 
leak stopped, or the vessel became sufficiently 
lightened to be placed in dry dock. On tbe 4th 
June the whole cargo with the exception of about 
100 tons having been discharged, the surveyors 
again examined her, and found the vessel still 
making 7in. of water per hour. They recom
mended the vessel to be put in dry dock for 
further examination of her bottom, which was 
done. I t  seems impossible to come to any other 
conclusion than that the vessel, though perhaps 
she might have reached her destination with such 
a leak, would have been in great danger, and con
sequently that it  was quite justifiable to rnn into 
St. Louis; nor can it, I  think, be disputed that 
everything which was done after the vessel came 
into harbour until the vessel was removed into 
the dry dock was reasonably done with a view to 
the common safety of ship, cargo, and freight, 
which, while such a leak existed, were not in 
safety even in the harbour. Both adjusters must 
have agreed on this, for I  find that each of them 
allows as general average all the extra expenses 
up to that date, including port dues and pilotage 
inwards, the hire of the labourers who pumped, 
the expenses of the survey, and the expense of 
landing the portion of the cargo unshipped 
between the 22nd May and the 4th Jane, as well 
as the cost of replacing the spars, &c., sacrificed 
to make a windmill, amounting, in the whole, in 
round numbers to nearly 3001. to general average. 
And if that had been all there would have been 
no difference between them, and probably no dis
pute between the parties. But a difference, which 
anyone who has read the case of Atwood v. Sellar 
(41 L. T. Rep. N. S. 83; 4 Asp. Mar. Law Oas. 153; 
4 Q. B. Div. 342 ; on appeal, 4 Asp. Mar. Law Cas. 
283; 42 L. T. Rep. N. S. 644; 5 Q. B. Div. 286), 
and was aware that the members of the firm of 
W. Richards and Sons are leading members of 
the association mentioned in the fifth  paragraph

of the special case there stated, and that Mr. 
Lowndes was the eminent average adjuster men
tioned in the sixth paragraph, must have antici
pated, arose. Messrs. Lowndes and Ryley charged 
to general average the expenses of warehousing 
and insuring the cargo when on shore, amounting 
in round numbers to 1901-, and the expenses of 
reshipping the cargo, amounting in round numbers 
to 4461 and tbe outward dock dues, amounting 
m rou^d numbers to 201., and the outward 
pilotage, about 51., to general average. They 
charge about 301. as special average to cargo, and 
nothing to freight. Messrs W. Richards and 
Sons charged the expenses of the cargo on fand 
amounting in round numbers, as already stated, to 
1901, to cargo, as well as the smaller item of 301., as 
to which there is no controversy; and the other 
items which Messrs. Lowndes charge to general 
average, amounting in round numbers to near 
500Z to freight. Both agree in charging the

the much more heavy « pen««s of repaidring the 
vessel, amounting altogether to 18661., to ship and 
ownerB so that there is no dispute as to those 
items There is some difference apparently as to
r - ^ J p X o n  th . .hip . .  •  '»«“ ‘“ S i '
iect into which i t  is not necessary to inquire. 
The result is, Lowndes and Co., aPPor^ ° ” 1“ ^  
general average as they made it  out amongst the 
subjects contributory as they valued them, made 
Messrs. Wallace, as owners of the cargo and the 
prepaid freight, liable to pay as contribution to 
general average 7401., and in respect of particular 
average 301., in all, 7701. I  omit sbill.ngs and 
pence Messrs. Richards and Sons made them 
liable to pay as contribution to general average
4671., as particular average on the cargo 21ol. 
(including the 301.), in all 6811. I  agai 
shillings and pence. Messrs. Wallace paid that 
sum, and for the difference between it  and 7701.
this action was brought. ,

There were two issues joined, one on a plea 
that there was a custom so general as to have 
the effect of being incorporated in all contracts 
by which the rule of practice of adjusters con
tended for by the respondents was established, 
which was denied. The other was a general 
plea of payment before action of 6811. 13«. Id., 
to which the plaintiffs replied that they' had 
received it, but that it was not enough to satisfy 
their claim. Beth issues came on to be tried 
before Lopes, J. and a special jury. The judge 
ruled that there was no evidence fit to be 
left to the ju ry in support of thecustpm. On 
this there has been no appeal to this House. The 
jury were discharged on the issue as to the suffi
ciency of the payment, and that was reserved for 
further consideration. No evidence was called on 
this issue, and nothing was said as to how the 
facts were to be ascertained if  i t  became material 
to ascertain any of them not expressly admitted. 
I  do not think i t  was supposed, by either side, 
certainly, from the terms of his judgment, not by 
Lopes, J., that anything could depend on the 
special circumstances ; it was not until in reading 
the judgment of Bowen, L.J. I  came upon this 
opinion, “ The question whether extraordinary 
expenditure after the entry into a port of refuge 
is rightly chargeable to general average neces- 
sarily depends on the circumstances of each 
case,”  and on furthor consideration agreed in it, 

; that I  became aware of the importance of having



456 MARITIME LAW CASES.
H . or L .l SvENDSEN V. WALLACE.

some means of ascertaining what the circum
stances were. Without some such power no 
judgment except a venire de novo could be given, 
unless i t  could be laid down as a general proposi
tion of law, either that no expenses of ware
housing the cargo and afterwards reshipping it  
m a port of refuge can ever be general average 
expenses, or that they must always be so. I  am 
not prepared to assent to either proposition. Any 
State may, by its Legislature, enact that within 
its territories the law shall be either way. Judg
ing merely from the language of their codes 
(which, however, is often apt to mislead, unless 
construed with reference to their law and usage), 
I  should say that some foreign nations have 
enacted in opposite ways. There is, however, no 
English enactment on the subject. I  have no 
doubt that both parties would, i f  it  had occurred 
to anyone that i t  was necessary or even desirable 
so to do, have readily agreed to give the court 
power to look at the ship’s papers, and, i f  it  
thought fit, draw inferences from them as an 
average adjuster would do. I  propose to deal 
with this case as if such a power was given. In  
Simonds v. White (2 B. & 0. 811) Abbott, C.J. 
says : “  The principle of general average, namely, 
that all whose property has been saved by the 
sacrifice of the property of another shall con
tribute to make good his loss, is of very ancient 
date, and of universal reception among com
mercial nations. The obligation to contribute, 
therefore, depends not so much upon the terms of 
any particular instrument as upon a general rule 
of maritime law. The obligation may be limited, 
qualified, or even excluded by the special terms 
of a contract as between the parties to the con
tract, but there is nothing of that kind in any 
contract between the parties to this cause. 
There are, however, many variations in the laws 
and usages of different nations as to the losses 
which are considered to fall within this principle.”  
The point decided in that case was that the loss 
was to be adjusted according to the law of the 
place of the destination, in that case Russia, and 
that the Russian adjuster was to adjust it  accord
ing to the Russian law, which, of course, was to 
be gathered from the Russian edicts and the 
decisions of the Russian judicature; and that, 
though the ship and the parties were English, 
the goods owners could not recover back so 
much of the money as would not have been 
charged to them on an adjustment of average 
made according to the law of England. As in 
the present case the place of delivery was 
English, this is an authority, if one was required, 
to show that the law and usage of foreign nations, 
where they differ from our own, are irrelevant. 
But i t  w ill be observed that Abbott, C.J. ex
pressly says that a contract might alter the 
whole, and in Wilson v. Bank of Victoria (16 L. T. 
Rep. N. S. 9; 2 Mar. Law Cas. 0. S. 449; 
L. Rep. 2 Q. B. 203) i t  was intimated that 
a custom tacitly making it  part of the con
tract that any particular principle should be 
applied might alter the whole. I  think that 
unless i t  was proved that there was such a 
custom as to be tacitly incorporated, i t  could 
have no such effect. And I  have no doubt that 
the issue which has not been brought here by 
appeal was rightly decided. I  think, however, 
there is much force in the conoludiDg observa
tions of Manisty, J. in Atwood v. Sellar (ub i sup.).

[JE. op L.

I  agree with him at least thus far, that a general 
practice, long continued amongst English 
adjusters, affords strong ground for thinking 
that the practice is one which is not in general 
inconvenient, and that it  throws a considerable 
onus on those who impugn it to show that the 
particular circumstances are not such as to 
render an adherence to the practice in that case 
against principle. Before proceeding further, I  
th ink it  desirable to consider what is the question 
raised on the issue reserved for further considera- 
tion. The plaintiffs claimed the sum which 
Messrs. Lowndes and By ley made payable, viz., 
770(. the defendants had paid the sum which 
Messrs. W. Richards and Sons made payable by 
them. The issue was whether all that was really 
due had been paid. I t  is to be observed, first, 
that the points on which Messrs. W. Richards 
and Sons differ from Messrs. Lowndes and Ryley 
fe a o t  all in favour of the defendants. I f  the
l.)0i. which represent the warehousing rent, and 
fire insurance are properly charged to cargo, the 
defendants have to pay the whole of it. I f  i t  is 
properly charged to general average, they have 
only to pay their proportion of it, or somewhat 
less than one half. That, if it  stood alone, would 
make nearly 1001. more payable by the defendants. 
But if  the 4501., which is the cost of reshipping, 
18 properly charged to freight, the defendants 
are not liable to pay any portiou of it. I f  i t  is 
properly charged to general average, they would 
have to pay about half of it. So that that item 
makes a difference of about 2301. If, in addition, 
the 201. for the cost of going out of port is pro- 
perly charged to freight, that makes a further 
difference of about 101. I t  is not, therefore, neces
sary to decide anything more than whether these 
two items are, under the circumstances of the 
case, properly chargeable to general average or 
not. I f ' they are not so chargeable, the order 
appealed against is right, for the defendants have 
paid enough, and more than enough, whether the 
1901. is properly chargeable to cargo or not, and 
it is unnecessary to consider that question except 
m so far as it  may throw light on the principles 
which are to guide the decision of the first and 
most important one. I  do nob think i t  necessary 
to inquire what would be the proper course if  the 
seeking the port of refuge had been solely for the 
purpose of doing repairs, the cargo not being in 
any danger. Such a case may perhaps some
times, though rarely, occur. Nor do I  think it 
necessary to inquire what would be the proper 
course if  the ship and cargo were both safe in the 
harbour of refuge, and the unloading of the 
cargo was entirely for the purpose of facilitating 
the repairs. Such a case seems more likely to 
happen than that first supposed. I  think, on 
examining the two adjustments, and exercising 
the power which I  have assumed to be given, 
there can be no doubt that the cargo on board 
the ship, leaking to the extent which she did, 
was not safe even in harbour until the ship was 
so far lightened that she could be taken into dry 
dock. Should the expense of reloading her, after 
the repairs were made, be charged to freight, the 
goods having been taken out under such cir
cumstances P I  think it  should. I  am afraid I  
have not understood the reasoning on which 
Cockburn, G.J. in his judgment in Atwood v. Sellar 
(ubi sup.) comes to a contrary conclusion. I f  I  
have, I  must express dissent from it. The
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ordinary contract between shipowner and mer- 
chant is, tha t the goods shall be carried to th e ir 
destination, and shall there be delivered, unless 
prevented by the excepted perils. A nd  th is gene
ra lly  should be done in  the orig ina l ship, W hen
ever the ship is disabled i t  m ust, in  order lite ra lly  
to fu lf il th is  contract, be necessary to repa ir the 
ship so fa r  as to  make her f i t  to carry on the 
cargo, and i f  any pa rt of the cargo has been taken 
out to reship it. Roaetto v. Gurney (11 L. H. 188) 
was a case between the owners of com  insured 
from  Odessa to L iverpool and th e ir underwriters. 
The p la in tiffs  claimed fo r a to ta l loss, and the 
underw riters paid money in to  court. T he cargo 
was at Cork in  a very damaged state, bu t by 
great sk ill, and at considerable cost, was prevented 
from  tu rn in g  in to  manure, and was Bold at Cork, 
a considerable pa rt of i t  being s t ill corn. The 
verdict was entered for a to ta l loss. A  ru le  lo r  
a new tr ia l was obtained on various grounds, one, 
on which i t  was made absolute, was tha t the 
judge had not properly directed the ju ry  as to 
the effect of the extra cost of conveyance in  a 
new bottom  from  Cork, the po rt of distress where 
the wheat was sold, to L iverpool, the po rt of 
destination. The C ourt say as to th is : “  I f  the 
voyage is completed in  the orig inal ship i t  is 
completed upon the o rig ina l contract, and no 
additional fre ig h t is incurred I f  the master 
tranships because the orig ina l ship is irreparab ly 
damaged, w ithou t considering whether he is 
bound to tranship, or merely at lib e rty  to do so, 
i t  is clear tha t he tranships to earn his fu ll 
f re ig h t ; and so the de livery takes place upon the 
orig ina l contract.”

There never was in  the present case any ques- 
tion  as to the Olaf Trygvason being irreparably 
damaged; b u t she was so far damaged tha t 
i t  was certain tha t there would be some delay ( it  
turned out to  be about b ix  weeks) before the 
Olaf Trygvason was in  a f i t  state to carry the 
goods on to Liverpool. A nd  i f  there had been a 
good ship at St. Louis w illin g  to carry the goods 
to th e ir destination fo r less than the agreed 
fre igh t from Rangoon, i t  m igh t have been for the 
benefit o f a ll th a t the goods should be shipped on 
tha t vessel a t once, carried on, and delivered to 
the consignee w ithou t delay. Such was the course 
pursued in  Shipton v. Thornton (9 A . &  E . 314), 
where the o rig ina l shipment was from  Singapore 
to London in  the James Scott. She pu t in to 
Batavia in  distress, and there the goods were 
transhipped in to  the Mountaineer and the Sesostns, 
carried to London, and there delivered to the 
owner of the James Scott at a cost less than the 
amount of fre ig h t which he would have earned 
had the goods been caried on in  the James Scott. 
H e delivered them to the consignee, who p ro
duced the orig ina l b i l l o f lad ing by the James 
Scott. The consignee refused to pay fre igh t at 
the rate in  the b ill of lad ing of the James Scott 
from  Singapore to London, though he paid tha t 
from  Batavia agreed on in  the b ills  of lad ing of 
the Mountaineer and the Sesostris. The decision 
was, tha t whether or no t the captain was bound 
to  tranship he was at libe rty  to do so, and having 
done so had earned his fu ll fre igh t. The expense 
which he had incurred to  earn i t  being certa in ly 
not general average, bu t I  th in k  a particu lar 
average paid by the  shipowner to earn his fre ight. 
M y conclusion is th a t if, instead of transh ipp ing, 
the captain waits t i l l  the o rig ina l Bhip is repaired,

and then reships on tha t o rig ina l ship, the cost o f 
so doing should not be general average, bu t par
ticu la r average to earn the fu l l  fre igh t. Cock- 
burn  C.J. seems to th in k  tha t in  a ll cases where 
the ship is disabled, w hether she can be repaired 
or no t the  orig ina l contract is dissolved, and a 
new one formed by law. This seems to me in  
d irect con flic t w ith  the tw o decisions I  have ju s t 
c ited • and even i f  i t  were so, I  th in k  i t  is some
what in  the nature of a petitio prmcipn to say 
tha t one of the term s o f the new contract should be 
tha t the cost o f transhipm ent or reshipmenL as 
the case may be, should be general average. The 
judgm ent, however, o f the C ourt of A pp  , 
delivered by Thesiger, L .J ., does not proceed on 
fh is  ground7 I  have some d ifficu lty  a fte r reading 
the statement as to the grounds on w h ic h th e C o u rt 
of Appeal proceeded, given by Baggalay, L .J . in  
his judgm ent in  the  present case, in  saying on 
what ground it  does proceed. The special oase m  
Atwood v. Sellar (ubi sup.) was 
ship was in ju red  by a vo luntary sacrifice, and 
was thereby compelled to pu t in  to Charleston to 
repair the said damage. I t  is  not expressly sa.d 
either way whether the cargo was in  any danger. 
Baggallay, L .J ., who was a pa rty  to  tha t ju dg  
ment, says tha t i t  was decided on the ground 
tha t p u ttin g  in to  the po rt of refuge was necessary 
fo r the safety of both ship and cargo, and th a t he 
at least though t th a t i t  was im m ateria l what was 
the cause of tha t necessity. Y e t I  th in k  there 
much reason for doub ting i f  Thesiger, L .J . quite 
agreed in  this. He says : “ The princ ip le  which 
underlies the whole law of general average con
tr ib u tio n  is tha t the loss, immediate and con
sequential, caused by the sacrifice fo r the beneht 
of cargo, ship, and fre igh t, Bhould be borne by 
all. Th is princip le  is in  the abstract conceded by 
counsel fo r the defendants, and its  application to  
the present case is adm itted to  the  extent ot 
a llow ing the expenses of unloading the goods, to r 
the purpose of doing the necessary repairs to  
enable i t  to proceed on the voyage, to be the sub
jec t of general average con tribu tion , bu t they 
a ttem pt to  d is tinguish such expenses from  those 
of warehousing and reloading the cargo, and o f out
ward po rt and pilotage charges, by the suggestion 
tha t the common danger to the whole adventure is 
a t an end when the goods are unloaded, and tha t 
general average ceases at the po in t of 
the common "danger ceases. Th is is, I  th in k , a 
fa ir statem ent' of the argum ent of the respon
dents’ counsel in  the present case A fterwards, 
he says, the going in to  port, the  unloading, 
warehousing, and reloading, are a t a ll events parts 
of one act or operation contemplated, resolved 
upon and carried th rough fo r the  common safety 
and benefit, and properly  to  be regarded as con
tinuous.”  This was much re lied on by the 
counsel fo r the respondents. I f  I  though t i t  was 
the state of the case before the House, I  should 
consider whether in  such a case i t  m ig h t not 
fa ir ly  be argued th a t the whole o f these opera
tions were to  be considered as parts of the 
expense of repa iring  the damage, and therefore, 
in  a case where the cause of the damage was such 
tha t the expense of repa iring  i t  ought to be borne 
by a ll, as was the case in  Atwood v. Sellar, to be 
borne’by a l l ; but th a t in  a case where the cause 
of the damage was such th a t the  expense of 
repa iring  i t  ought to be borne by the ship on ly, 
which is the present case, to  be borne by the ship
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only. But having come to the conclusion that 
such is not the state of the case before the House, 
I  do not enter into this inquiry. Having come to 
the conclusion that, under the circumstances of 
this case, the expenses of reloading, &c., should 
not be placed to general average, and that being 
enough, i f  your Lordships agree with me, to show 
that the respondents have paid more than enough, 
i t  is not necessary to consider whether the smaller 
supa of 20Z. ought also to have been charged to 
ship or freight, and not to general average. I  
agree with Bowen, L.J. in what he says, that 
is a more difficult question than the other. 
And as the amount is not sufficient to turn the 
scale, it  is not necessary to decide it. I  should 
think it seldom involved any sum so great as to 
be of practical importance, and I  prefer leaving 
i t  undecided. I  shall therefore move that the 
order appealed against be affirmed, and the appeal 
dismissed, the appellants to pay the costs.

Lords W atson  and F it z g e r a l d  concurred.
Order appealed from affirmed, and appeal dis

missed with costs.
Solicitors : For the appellants, Field, Boscoe, 

and Go., for Bateson, Bright, and Warr, Liverpool ; 
for the respondents, Waltons, Buhb, and Walton.

J U D I C I A L  C O M M I T T E E  O F  T H E
P R I V Y  C O U N C IL .

Tuesday, Feb. 10, 1885.
(Present : Lord B l a c k b u b n , Sir B a b n e s  P e a c o c k , 

Sir R o b e r t  C o l l ie r , Sir R ic h a r d  C o u c h , and 
S ir A r t h u r  H o bh o u s e .)

M a t w ie p  ». W h y t o c k .
T h e  Y o u r r i ; T h e  S p e a r m a n , (a )

ON APPEAL FROM THE SUPREME CONSULAR COURT OF 
CONSTANTINOPLE.

Collision — Biver Danube — Fog — Negligence— 
Titre 2, cap. 2, art. 34 of Danube Commission 
Buies.

Under art. 34, cap. 2, titre 2, of the Danube 
Deputations, directing that, where two steam
ships meet going in  opposite directions, “  ils 
sont tenus de se diriger de telle sorte qu’ils 
viennent tous deux sur tribord. A  cet effet, le 
batiment qui remonte le fleuve doit appuyer vers 
la rive gauche, et celui qui descend vers la rive 
droite, vessels going down the river are bound to 
keep to the right bank, and i f  a vessel in  a mist after 
sunset keep to the left bank and come into 
collision with another vessel, the breach of the 
rule is negligence.

T h is  was an appeal by the master of the Russian 
steamship Yourri from the decision of the 
Supreme Consular Court of Constantinople sitting 
in Vice-Admiralty, holding the steamships Yourri 
and Spearman both to blame for a collision in the 
river Danube.

The collision occurred on the 9th Dec. 1882.
On the 20th Dec. 1882 the master of the Yourri 

instituted a damage action against the Spearman 
and her freight.

On the 30th Jan. 1883 the master of the Spear- 
man instituted a cross action against the Yourri.

(a) Reported by J, P. A spin all and B utler A spinall, Esqrs.
Harris tera-at-Law.

[P r iv . Co.

The case on behalf of the appellants was as 
follows :—

The Yourri, a Russian steamship of 92 lasts, 
was, at the time of the collision, on a voyage from 
Lisbon to Odessa with a general cargo and pas
sengers, and in charge of a pilot licensed by the 
European Commission of the Danube. Shortly 
before 6 p.m. on Dec. 9, 1882, the Yourri, with her 
regulation lights duly exhibited, was being navi
gated down the river a little  to the starboard 
side of midstream, and was proceeding at a slow 
rate of speed. The weather, which had been a 
little  misty, was then fine but dark. In  suoh cir
cumstances a vessel, which proved to be the 
Spearman, was observed ahead. The helm of the 
Yourri was at once put hard-a-port and her 
engines stopped, but the Spearman, coming on at 
great speed apparently under a starboard helm, 
struck the port bow of the Yourri and did her so 
much damage that she shortly afterwards sank.

The case on behalf of the respondents waB as 
follows :—

The Spearman, a steamship of 651 tons net, 
was, on the 20th Dec. 1882, bound to Galatz from 
Sulina. A t about 4.45 p.m. the Spearman, being 
on the starboard side of the river, was preparing 
to anchor for the night when the Yourri was 
seen right ahead. A t this time i t  was still day
light, and, though the weather was hazy, both 
banks of the river were visible. On the Yourri 
being reported the helm of tho Spearman was put 
hard-a-port and her engines roversed fu ll speed 
astern. Notwithstanding the endeavours of the 
Spearman to avoid collision, the port bow of the 
Yourri struck the Spearman, causing her consider
able damage. The current swung the Yourri 
round the bow of the Spearman, and, the ships 
parting, the Yourri sank close to the left bank of 
the river.

On the 14th Feb. 1884 the Supreme Consular 
Court of Constantinople delivered judgment 
finding both vessels to blame, the Yourri for 
being navigated on the wrong side of the river in 
contravention of art. 34, cap. 2, of the Dauube 
Rules, and the Spearman for being navigated after 
sunset without lights in violation of the Danube 
Regulations, which violation contributed to the 
collision.

The regulations applicable to the navigation in 
question are the Danube Regulations, of which 
art 34, c. 2, is as follows :

Lorsque deux bâtimentB à vapeur ou deux bâtiments à 
voiles navignant par un vent favorable ee rencontrent 
faisant route en sens contraire, ils Bout tenus de se 
diriger de telle sorte qu’ils viennent tous deux sur tribord, 
ainBi qu’i l  est d’usage à la mer. A cet effet, le bâtiment 
qui remonte le fleuve doit appuyer vers la rive gauche, 
et celui qui descend vers la rive droite. I l  en est de 
même, lorsque la rencontre a lieu entre un bâtiment â 
vapeur et un bâtiment à voiles navignant par un vent 
favorable.

The master of the Yourri was appealing from 
the above decision, and submitted that it should 
be varied by the Spearman being held alone to 
blame for the following among other reasons :

1. Because i t  appears by the evidence that the Yourri 
was being navigated in a careful and proper manner, 
and in obedience to a ll the rules in force for the navi
gation of the Danube.

2. Because i t  appears by the evidence that the helm 
of the Yourri was ported as soon as the Spearman was 
or could be seen by those on board the Yourri to bo 
meeting the Yourri, and this was in compliance w ith tho 
regulations in force.

M a t w ie f  ». W h y t o c k ; T h e  Y o u r r i ; T h e  S p e a r m a n .
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3. BeoanBe, assuming that both vessels were about in 
midstream, the Yourri did all that could be required of 
her by porting as and when she did.

4. Because the learned judge was wrong in finding 
that the Yourri was navigating on the le ft or port side 
of the river.

5. Beoause, i f  she had been so navigating, that of 
itself would be no breach of the regulations.

6. Because it  appears by the evidence that the colli
sion and the damage consequent thereon are imputable 
solely to the negligence of those on board the Spearman.

The respondents submitted that the decision 
ought to be affirmed for the following among 
other reasons :

1. That the Yourri was, at the time of the collision, 
coming down the left or wrong side of the Danube, and 
that she neglected to comply with article 34 of the 
Regulations for the Navigation of the River Danube, 
and also artiole 21 of the Regulations for Preventing 
Collisions at Sea.

2. That having regard to the terms of the said 
artiole 34 and the breach of i t  by the Yourri, she is 
responsible for the collision.

3. That the Yourri was being navigated at an improper 
speed, and that her steam whistle was not being sounded, 
and that she neglected to comply with article 34 of the 
Regulations for the Navigation of the River Danube 
and article 13 of the Regulations for Preventing Colli-
S io u a  U.U o e » .  , .

4. That those on board the Yourri neglected to slacken 
her speed or stop and reverse her engines in due time.

5. That a sufficient look-out was not kept on board
the Yourri. „

G. That the judgment was right m holding the Yourri 
in the wrong, and that she caused the collision.

Sir Walter Fhillimore and Stubbs for the 
appellants.—On the evidence i t  is submitted that 
the Yourri was being carefully navigated on the 
starboard side of the river. Even assuming the 
Yourri not to have been keeping to the right bank 
there has been no breach ot the rule. The rule 
provides that when two ships se reconirent, 
faisant route en sens contrairo,”  they must 
direct their course “  qu’ils viennent tous deux sur 
tribord.”  In  order to carry out this provision 
they are directed to “  appuyer towards the right 
and left banks respectively. The rule therefore 
is confined to cases where two ships are meeting, 
and hence i t  is submitted that the words “  doit 
appuyer”  mean “  should bear towards and not 
« keep to.”  I f  they mean “  keep to ”  the right 
or left bank, as the case may be, the vessels 
would never meet at all.

Webster, Q.C. (with him Barnes) for the respon
dents, was not called upon.

Their Lordships’ judgment was delivered by
Lord B l a c k b u r n .— Their Lordships do not 

think it  necessary to call upon the respondents’ 
counsel. The first important question is, what 
upon the evidence is the correct view of the facts. 
There is a good deal that is not in dispute at all, 
The Yourri was going down the river Danube 
and the Spearman was coming up. When the 
Yourri had got near the Bpot where the colli
sion took place there was, according to all the 
evidence, a certain degree of mist, which, on the 
balance of the evidence, seems to have been suffi
ciently great to prevent seeing aoross the river. 
That being the case, there would be an obvious 
object and reason for the vessel that was coming 
down the river to steer so near to one shore or the 
other that i t  could see that shore and guide 
itself in going down the river. I f  she were to 
keep in the middle of the river when the mist 
was such that she could not see either shore, she 
would not know where she was going, and she

must come nearer to either one side or the other 
to guide herself. Having that obvious desire, 
the question would be, did the Yourri go to the 
left side to guide herself, or did she go to the 
right? Now, as to that question, the whole of 
the evidence shows that she went to the left, and, 
in addition to that, afler the collision took place 
she was found on the left side. What effect the 
collision might have had in moving the vessel 
from the spot where the collision took place to 
one side or the other would not matter here. I t  
might have had some effect in pushing the vessel 
farther from or nearer to the shore, but it  is 
quite clear that there is not upon this evidence 
any ground for saying that the court below was 
wrong in the conclusion that the vessel could not 
have been pushed to the spot where her hulk was 
found lying unless she was upon the left-hand 
side of the river instead of the right-hand when 
the collision happened.

That fact being established then comes the 
question that is put as a matter of law : Was it  
arightdecision of the Consular Court to hold that it 
was negligent in the vessel coming down the river, 
especially when there was a fog and approaching 
night, to go to the left-hand side instead of going 
to the right ? That of course very much depends 
upon what is the construction of the rule which 
has been referred to. That rule seems decidedly to 
say that, in the river, the vessel that is going down 
shall keep to the right bank. This ship, the 
Yourri, did not keep to the right bank when the 
fog came on, and i t  was necessary to keep to one 
bank or the other to guide her. She might and 
ought to have gone to the right side, and then 
she would have known that no vessels coming up 
the river could meet her, unless they were 
neglecting their duty by going to the wrong side. 
She would then have been safe. As i t  was, she 
went for no reason apparently on the left-hand 
side when she ought not to have done so, and 
their Lordships think it  would be very dangerous 
indeed in the case of a river navigation to put 
any other construction on the rules than to say 
that i t  is a neglect of duty for the vessel that is 
to keep to the one side or the other, according as 
the rules may be, not to do so. I t  is very neces
sary that all vessels should know that going down 
the Danube they should keep to the right bank, 
and in coming up keep to the left bank, and that 
it  is a neglect of duty and negligence to come 
across to the other side. That being so, that 
this neglect of duty, if  i t  was one, was the cause 
of the accident, or contributed to it, is a matter 
that can hardly admit of dispute at all. Had the 
Yourri not improperly gone to the left-hand side, 
the Spearman would never have mot her. The 
Spearman was held to blame for not having 
lights, and the court below thought that the 
absence of lights partly contributed to the acci
dent, and that decision has not been appealed 
against. The result is, that the judgment of the 
Supreme Consular Court must be affirmed, and 
this appeal dismissed w ith costs, and their Lord- 
ships w ill humbly advise Her Majesty to that 
effect.

Appeal dismissed.

Solicitors for the appellants, Stokes, Saunders, 
and Stokes.

Solicitors for the respondents, Thomas Cooper 
and Co.
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Court of |nbiratm
COURT OF APPEAL.

Tuesday, June 16th, 1885.
(Before B r e t t , M.R., B a g a l l a y  and B o w e n  L.JJ.,

with N a u t ic a l  A ssessors )

T h e  R h o s in a . (a )

Damage—Harbour master—Falmouth Harbour 
Commissioners—Harbours, Docks, and Piers 
Clauses Act 1817 (10 & 11 Viet. c. 27), ss. 52,53.

I t  being with the scope of the authority of the 
harbour master of Falmouth Harbour, upon the 
proper construction of the Acts relating thereto, 
to regulate the place and manner of beaching a 
vessel therein fo r repairs, an order given by him 
to those in  charge of a vessel to let go their 
anchor in  such a way that the vessel sits upon i t  
in  beaching and is thereby injured, is negligence, 
fo r which the Harbour Commissioners, as his 
employers, are liable.

Where a vessel is, in  obedience to bye-laws, being 
beached in  a harbour under the directions of the 
harbour master, and in  order to reach the place 
of beaching selected by the harbour master she is 
properly passing through waters outside the 
limits of the authority of the Harbour Commis
sioners (whose servant the harbour master is), 
and while outside such limits damageis occasioned 
to her by the negligence of the harbour master in  
giving an improper order, the Harbour Commis
sioners are liable fo r the damage thereby occa
sioned.

T h is  was an appeal by the Falmouth Harbour 
Commissioners from a decision of Sir James 
Hannen in an action instituted by the owners of 
the steamship Rhosina against the Falmouth 
Harbour Commissioners and Richard Sherri’s, 
the harbour master.

The plaintiffs claimed compensation for damage 
occasioned to the Rhosina by the alleged negli
gence of the harbour master. Sir James Hannen 
gave judgment in favour of the plaintiffs (52 L. T. 
Rep. N. S. 140 ; 5 Asp. Mar. Law Cas. 350: 10 P. 
Div. 24).

On the 29th Dec. 1883 the Rhosina had put 
into Falmouth and anchored in the outer harbour. 
In  order to ship a new propeller, it  became neces
sary that the Rhosina should be beached on the 
hard in the inner harbour at a place selected by 
the harbour master. On the 1st Jan., before the 
Rhosina left the outer harbour, the harbour master 
went on board. The Rhosina then entered the 
inner harbour, there being a Trin ity House pilot 
on board. On nearing the spot selected by the 
harbour master, he gave orders to let go the star
board anchor, on which the Rhosina grounded, 
and was thereby damaged. A t the time when the 
harbour master gavo such order, the Rhosina was 
smelling the ground and a tug was towing on her 
starboard bow. The place from whence the 
Rhosina was being taken and the place where it  
was intended to beach her were both within the 
limits of the authority of the harbour commis
sioners as defined by the Falmouth Harbour 
Order 1870. In order to reach the place where
(a) Reported by J. P. Aspinali and Butler Aspinall, Esqrs.,

Barristers-at-Law.

the Rhosina was to be beached it  was necessary 
to paBs through an area of water which was not 
within the jurisdiction of the harbour commis
sions, but within that of the Falmouth Dock 
Company.

On behalf of the defendants i t  was pleaded that 
Capt. Sherris wenton board the Rhosina as a friend 
of the master to assist in beaching her, and not in 
his official capacity of harbour master ; that the 
n08^'gence occasioning the damage was that of the 
crew, and that the accident happened in waters 
within the jurisdiction of the Falmouth Dock 
Company, and not in waterB over which the Fal
mouth Harbour Commissioners had authority.

Sir James Hannen held that the manoeuvre of 
beaching the Rhosina was within the duties of 
the harbour master; that the order to let go the 
anchor was in the circumstances negligent; that 
in so ordering Sherris had assumed the functions 
of harbour master; that, although the place 
where the Rhosina grounded was not within the 
limits of the authority of the harbour commis
sioners, such fact was no defence to the action; 
and that the defendants were each and all of them 
liable.

From this decision the Falmouth Harbour Com
missioners appealed.

The harbour master did not appeal.
The following Acts of Parliament are material 

to the decision :—
The Harbours, Docks, and Piers Clauses Act 

1847 (10 & 11 Yict. c. 27) :
Sect. 52. The harbour master may give directions for 

all or any of the following purposes (that is to say), for 
regulating the time at which and the manner in  whioh 
any vessel shall enter into or go ont of, or He in or at 
the harbour, dock, or pier, and within the prescribed 
limits, if  any, and its position, mooring or unmooring, 
placing and removing whilst therein.

Sect. 53. The master of every vessel within the 
harbour or dock, or at or near the pier, or within the 
prescribed limits, if  any, shall regulate such vessel 
according to the directions of the harbour master made 
in  conformity with this and the speoial Act, and any 
master of a vessel who after notice of any such direction 
by the harbour master served upon him, shall not forth
with regulate suoh vessel according to such direction, 
Bhall be liable to a penalty not exceeding 20i.

Bye-laws made in pursuance of the Falmouth 
Harbour Order 1870, confirmed by the Pier and 
Harbour Orders Confirmation Act 1870 (No. 2):

4. Every vessel shall be moored or berthed at such 
part of the harbour, and shall from time to time be 
removed from place to plaoe to such situation or 
situations within the harbour, as the harbour master shall 
d irect; and the owner or master who refuses or neglects 
to obey the direotionB of the harbour master w ith regard 
to the mooring, berthing, or subsequent removal of Bnch 
vessel or oraft, shall for every offence be liable to a 
penalty not exceeding 5!., and a further sum of 20s. 
after notice in  writing, for every hour during which such 
directions are negleoted.

Cohen, Q.C. and W. R. Kennedy, for the Fal
mouth Harbour Commissioners, in support of the 
appeal.

Webster, Q.C., Sir Walter Phillimore, and 
Barnes, for the plaintiffs, were not called upon.

The argument was substantially the same as 
that in the court below.

B r e t t , M.R.—The first question is, what was 
the harbour master doing, and was that within 
his authority as harbour master P He wanted 
the ship to be stranded in a particular part of the 
harbour and in a particular way, viz,, Btern first.
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When the vessel came close to the place he found 
there were obstacles to her being put on stern 
first, unless she could be manoeuvred in a par
ticular way. He was of opinion that the ship 
would, in the circumstances, go on head first, and 
in order to get her on stern first he said, “  Let go 
your anchor t i l l  i t  touches the ground, and let the 
tug tow on the starboard bow; the anchor w ill 
check her, and she w ill take the ground in the 
way I  wish.”  Supposing that is what he wanted 
to do, he was attempting to regulate the manner 
in which the vessel should lie in the harbour, and 
to regulate the placing of her in a particular spot. 
I t  seems to me that, i f  he was doing this, he was 
doing something which was within his power 
under sect. 52 of the Harbours, Docks, and Piers 
Clauses Act 1847. But i t  has been suggested that 
i t  was not he who ought to have been giving 
orders in this particular place, but the dock 
master, because the order was given within the 
ambit of the property of the dock company. To 
my mind the dock master had no authority to 
give any orders at all with regard to this ship, 
because she was not going to do any of the things 
within the property of the dock company, which 
the dock master had a right to regulate. I t  is 
true that the vessel was passing through the 
water over and above the property of the dock 
company, but the dock com pany has no property 
in the water. The ship was going to the place 
where she was to be stranded, and that was, as 
is admitted, a place over which the harbour 
commissioners have control.

Then it  is said that the harbour commis
sioners are not liable because the order with 
regard to the beaching of the vessel was given 
within the ambit of the property of the dock 
company. Looking at sect. 8 of the I  almouth 
Harbour Order 1870 and at sect. 39 of the 
Falmouth Dock Act 1859, it  seems to me that 
the order was given in a place which was not 
within the ambit and authority of the harbour 
commissioners. But if the harbour master gives 
an order regulating the manner in which a vessel 
Bhall lie in the harbour, does i t  make it  less the 
act of the harbour master as harbour master 
because the order is given in water above property 
where he has no jurisdiction? I t  seems tome 
impossible to say that. I f  this was an order 
given as harbour master, then i t  was an order 
which he had authority to give, because i t  related 
to the manner in which the vessel was to be put 
on the hard in that part of the harbour over which 
he had jurisdiction. I t  was next contended 
that Oapt. Sherris acted as a friend of the master 
of the Rho8ina, and not as harbour master at all. 
The learned President has, however, come to the 
conclusion that, though it  might bo that the 
harbour master originally went on board the 
Rhosina as a friend to help the captain to navigate 
his vessel into the harbour, yet when they came 
near to the place where the vessel was to be put 
on the hard, the harbour master assumed the 
authority of harbour master, and gave an order 
as harbour master. That is a question of fact on 
which I  absolutely agree with the learned judge. 
The harbour master says that he gave no orders 
as to the navigation of the ship, but merely recom
mendations. But when he came near the scene 
of the accident, he then took the command into 
his own hands, and gave an order to the chief 
mate. He distinguishes between doing nothing,

[ C t . of A pp .

making recommendations and giving orders. I t  
is said that he was not bound to give orders, but 
I  think it  would be very dangerous to say that a 
harbour master would have a right to be absent 
if there was difficulty in stranding the ship. 
Supposing that, instead of beaching the vessel in 
the spot he had selected, her master had begun to 
beach her fifty yards off, can anyone say that he 
would not be bound to resume his office of harbour 
master and order her to be placed elsewhere? 
To my mind, i f  anything was going wrong, it  
would not only be within his authority, but i t  
would be his duty, to exercise his authority as 
harbour master. As to the way in which the 
harbour master exeroised his authority, I  have 
asked the gentlemen who assist us these two 
questions : The first is : “  Was the manœuvre 
described, viz., whilst the ship was smelling the 
ground to let go the starboard anchor in order 
to oheck the ship while the tug on the starboard 
bow was towing her to starboard, an unskilful 
manoeuvre ? ”  The answer is, “  Most certainly. 
The tug was pulling her clean over the anchor in 
shallow water and the harbour master’s only 
excuse is, that he thought there would be water 
enough if  the anchor went under the finer part of 
the ship. The Nautical Assessors have advised 
us that i t  was unskilful, and that in itself decides 
the case. The answer to the other question, how
ever, makes it  quite clear. I t  is this : “  Ought 
the harbour master to have given precautionary 
orders that he desired to have the chain stopped 
at eight fathoms or directly it touched the ground 
before he ordered the anchor to be let go P I f  he 
had given such orders, i t  would have been next 
to impossible that they could have been obeyed ; 
but i t  was impossible to expect the chain to be 
stopped unless he gave orders of the most pre
cautionary kind, and therefore he ought to have 
so ordered. That advice was given to the learned 
president, and the same advice is given to us 
now. Therefore, both as regards the law and 
the facts, this judgment is right and must be
affirmed. . .

B a g g a ix a y , L.J.—I  am of the same opinion. 
On the occasion in question the Rhosina was on 
a voyage from Cardiff to New Orleans in ballast, 
and, having damaged her screw propeller, she 
went into Falmouth to have it  repaired. She 
remained in the outer harbour for two or 
three days, when it was deemed expedient to 
remove her into the inner harbour. On the 
morning that she was to be removed, it  appears 
that the harbour master went on board to accom
pany the vessel round from the outer to the 
inner harbour. He gave no orders until she 
approached the bank in the inner harbour. After 
two or three suggestions he then gave the order 
whidfi our assessors say was improper. Was that 
order given in such a way as to render the harbour 
commissioners responsible? That depends upon 
whether he was acting within the scope of his 
authority as harbour master. By sect. 52 of the 
Harbours, Docks, and Piers Clauses Aot 1847 
authority is given to the harbour master to 
regulate the time at which and the manner in 
which the vessel shall enter into, go out from, or 
lie in the harbour, and the position i t  shall take 
up therein. When passing over from the dock 
company’s property to the inner harbour, the 
harbour master gave an order which clearly was 
within the meaning of the Act of Parliament

T h e  R h o s in a .
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That is further borne out by the bye-laws of the 
commissioners, regulating the mooring and 
berthing of vessels. By these bye-laws not only 
is the harbour master to give directions, but a 
penalty is imposed on the captain of a vessel who 
refuses to obey his orders. This appears to be 
an order directly given within the provisions of 
the general Act and the bye-laws. The harbour 
master being bound to give proper directions, and 
having failed to do so, the commissioners are 
clearly liable.

Bowen, L.J. concurred.
Judgment affirmed.

Solicitors for the plaintiffs, Ingledew. Ince, and 
Colt, agents for Inqledew, Ince, and Vachell, of 
Cardiff.

Solicitors for the defendants, Pritchard and 
Sons, agents for Oenn and Nalder,oi Falmouth.

HIGH COURT OF JUSTICE.
QUEEN’S BENCH D IV IS IO N .

Friday, June, 19,1885.
(Before P o l l o c k , B.)

C l a r k e  v . T h e  M il l w a l l  D o ck  C o m p a n y .

Landlord and tenant—Distress for rent—Privileged 
goods—Ship while building to be paid fo r by 
instalments—Constructive delivery—Property in  
ship.

A shipbuilder contracted to build a ship fo r the 
plaintiffs, which was to be paid fo r by nine 
different instalments at various stages of its 
construction ; at the payment of each instalment 
the property in  the ship as completed up to that 
time was to vest in  theplaintiff.

During the building of the ship the shipbuilder 
became in  arrear in  respect of his rent, and the 
defendants, his landlords, distrained upon the 
ship for the amount of rent so due.

The p la in iiff paid under protest the amount claimed 
and brought this action to recover the amount. 

The plaintiff contended that the arrangement 
between the shipbuilder and himself rendered the 
ship free from liability to distress.

Held, under the circumstances of the case, that the 
ship was liable to distress,and that the case did 
not come within any of the exceptions which 
exempt goods on the premises of a tenant from  
liability to distress fo r rent due to the landlord. 

This was an action tried before Pollock, B. with
out a jury, to recover a sum of money by the 
plaintiff under protest under the following 
circumstances:—

The plaintiff, who was the executor of one 
France, alleged in his statement of claim that in 
the months of September and October 1883, the 
defendants wrongfully detained from the plain
t i f f  a certain ship called the Swillington, the 
property of the plaintiff, as the executor of 
France, and compelled the plaintiff to pay the sum 
of 17211. 12s. Id. before the defendants would 
realise the said ship to the plaintiff.

The defendants in their defence denied the 
detention of the ship, but said that at the 
time of the alleged detention i t  was not the 
property of the plaintiff, but of one Gilbert;

(a ) Eeported by W. P. E veksley, Esq., Barrister-at-Law.

[Q.B. Div.

and that they did not compel the plaintiff to pay 
the said sum, nor did he pay i t  under protest.

They further stated that before the alleged 
detention the said Gilbert held certain premises 
and dry docks as tenant thereof to the defen
dants under a demise at a certain monthly rent 
thereby reserved, and 1630Z. 9s. l id .  of the said 
rent was then due from the said Gilbert to the 
defendants, and the defendants, while the said 
(j ilbert was such tenant, and while the arrears of 
rent remained so due, entered on the said premises 
and dry dock and seized the said ship as a 
distress for the arrears of rent, and lawfully 
detained the ship under the distress for a reason- 

fitoo and until they were paid the sum of 
1721Z.12.S. Id.,the amountof the arrears and lawful 
^ P ™  of and in relation to the distress, when 
the defendants delivered the ship to the plaintiff 
and Gilbert, which was the alleged detention.

I t  appeared from the facts of the case that one 
Gilbert entered into a contract in  Oct. 1882 
T* n °T® France, whom the plaintiff represented, 
u a steamship named the Swillington in

the dock leased by the defendants to Gilbert.
1 he price was to be 8000Z-, which was to be paid 
m nine instalments, each instalment becoming 
due ° °  kbe completion of a certain amount of 
work done to the ship, agreed on by the parties. 
During the building of the ship Gilbert drew 
uPon ranee for more than the amount due for 
the work actually done and completed.
, ”  a'®° appeared from the books of France 

that he bought material necessary for the build- 
mg of the ship which he shipped to Gilbert, and 
winch was used for that purpose.

France died on the 27th Aug. 1883.
. ’ ’teert in the meantime had become in arrears 

- t h  his rent due to the defendant company 
TSQQ v WSS unable to pay, and on the 11th Sept. 
*1?v i * ,  defendants distrained for the sum 
of 1630Z. 9s. l id ,  for rent due.

On tho 2nd Oct. 1883 the plaintiff paid the 
defendants the sum of 1721Z. 12s. Id. under 
protest, and the ship was released. The plaintiff 
sought to recover the whole of this sum in the 
action °n the ground that the steamship had been 
illegally distrained upon as the property in i t  had 
passed to him from Gilbert.

Finlay, Q.q. (11. A. M 'Call with him).—The 
plaintiff is entitled to recover the amount claimed 
by him in the action; the distress was wrongful; 
the ship was not rightfully seized by the defen- 
dants, for the property in i t  had passed to the 
plaintiff. The defendants, of course, say that the 
property in the ship was still in Gilbert when the 
seizure took place; they let their dock for the 
purposes of public trade, and must be taken to 
know that the ships in i t  from time to time are 
not the property of the lessee, and which cannot 
be seized to satisfy arrears of rent due from h im ; 
and things brought to a place where a public trade 
is carried on are privileged from distress :

Simpson V. Hartopp, Willes, 512; 1 Sm. L. C. 450; 
M u sp ra ttV. Gregory, 1 M. & W. 633, 655 (per 

Parke, B.)
I  arke, B., in the latter case (p. 655), after citing 
from Gilbert on Distress, that valuable things 
in the way of trade shall not be liable to a distress, 
says that “ the principle upon which the exemp
tion is founded appears with great distinctness 
from these authorities to be the protection of
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trade . . . .  and that the principle of the 
rule is the public good and the freedom of com
merce.”  The effect of the agreement between 
France and Gilbert, with reference to the build
ing of this steamer, was to pass the property in 
the vessel, so far as it  was built up from time to 
time, in France, when the latter paid the stipu
lated instalments. Consequently, at the time of 
the distress, the steamer, so far as Bhe was built, 
was France’s and not Gilbert’s property, and on 
the principle of exemption laid down by Parke, B. 
was not liable to be seized for the arrears of 
rent.

Oolien, Q.C. (W. Graham with him).—Judgment 
ought to be for the defendants. This ship was 
not privileged from distraint. Besides, France 
knew of the pecuniary liability of Gilbert to the 
defendants, as appears from his letters; and, 
indeed, he had paid money to them on his behalf; 
in one letter he recognised their right to detain 
the ship t i l l  the rent was paid, for he writes, “  and 
you may depend upon i t  they (the defendants) 
w ill not part with the boat (the Swillington) t i l l  
paid.”  Lord Abinger in  Muspratt v. Gregory 
(p. 662), points out that every one of the cases 
excepted from the law of distress is a case in 
which the trade is one that consists in  dealing 
with other men’s goods ; here the steamship was 
Gilbert’s, and until delivery over to the plaintiff 
remained his. There is no case where goods are 
privileged which are not brought upon the 
tenant’s premises for the purpose of being worked 
up or managed in the way of his trade or employ
ment:

Parsons v. Gingell, 4 C. B. 545;
Smith’s Landlord and Tenant, 218 ;
Woodfall’s Landlord and Tenant, 410.

The goods of lodgers and certain ohattels used 
by agricultural tenants required special legisla
tive enactments to exempt them from distress. 
The steamship was Gilbert’s property, and so was 
liable to be seized :

Swire v. Leach, 18 C. B. N. S. 479 ;
Miles v. Furher, 27 L. T. Rep. N. S. 756; L. Rep.

8 Q. B. 77.
The exceptions to the liability to distress are 
not general but special:

Lyons v. E lliott, 33 L. T. Rep. N. S. 806; 1 Q. B.
Div. 210.

The claim of the plaintiff is not recoverable in 
an action of this kind :

Glynn v. Thomas, 11 Exch. 870.
Finlay, Q.C. in reply.—The letters of the 

deceased France do not prejudice him, for they 
do not amount to a waiver of his right to insist 
that this ship was not distrainable for Gilbert’s 
arrears of rent. As to the case of Parsons v. 
Gingell (ubi sv/p.). I  say in the first place it is 
irrelevant; next, that i t  has been overruled by 
Miles v. Furber (ubi sup.). Bayley, J .,in  his judg
ment in Adams v. Crane (3 Tyrwh. 326), remarks 
that the privilege of goods from distress “  has 
been from time to time increased in extent, accord
ing to the new modes of dealing established 
between parties by the change of times and 
circumstances, one of which modern modes of 
dealing is the case of a factor.”  The question 
here, no doubt, arises for the first time. I t  is 
submitted that i t  is not necessary that the goods 
should be actually delivered to the occupier of 
the premises for the purposes of his trade, but a

constructive delivery would be sufficient. Every 
time that France paid an instalment to Gilbert 
there was a constructive delivery of so much of 
the ship as was completed for the purpose of being 
finished by Gilbert in his capacity of shipbuilder 
and therefore the ship was altogether free from 
liability to be distrained.

P ollock, B.—This case is one of very great 
general interest, and no doubt raises a question 
of importance both as regards law and as regards 
commerce. The action is brought by the plaintiff, 
Mr. Clarke, who is executor of one William 
France, who had a contract whereby a man named 
Gilbert, a shipbuilder, was to build for him a 
certain ship called the Swillington. That ship 
was to be built upon a contract, the material parts 
of which are set out in the papers before me. I  
may state i t  shortly by saying i t  is a contract of 
the nature of that which was discussed in the 
case of Woods v. Russell (5 B. & Aid. 942), and 
several other cases, whereby the builder is not to 
complete the whole Bhip and then to be paid for 
the whole ship before any property in any part of 
the ship passes, but i t  is a contract whereby the 
portions of the ship were to pass to the person 
for whom i t  was being built as payments were 
made from time to time. Now I  need not, 
for the purposes of this case, enter into any dis
cussion as to the effect of such a contract as that, 
which was well considered in several cases where 
the question arose as between the builder of the 
ship and the vendees or assignees as to at what 
moment of time the particular property passed. 
That is a verj interesting head of law which need 
not be examined in this case. But the defendants 
here claim to have detained the ship because they 
were the landlords of Gilbert who bu ilt the ship ; 
and I  have no doubt, upon the facts before me, 
that such a tenancy existed as entitled them to 
distrain as against Gilbert in respect of all pro
perty for which a distress could be taken.

Therefore the only question which results from 
these facts now before me is this, whether or no 
this vessel, as between Gilbert and France, was an 
article which could be distrained upon by the 
defendants, the landlords, as against their tenant, 
Gilbert. I  do not think i t  is necessary, as has 
been done by learned judges before now, to go 
back to the root of the rule of law which gave to 
a landlord the right of distress. I  th ink i t  is 
sufficient to say that from time to time, from very 
natural feelings of equity, the judges have made 
exceptions to the general rule that all goods found 
upon the premises of a tenant are subject to dis
tress. I  may only refer to that class of goods 
within which it  is said by the plaintiff the ship in 
question comes, namely, goods which are upon the 
premises of the tenant for purposes of the carry
ing on of his trade. I t  is observable that the 
decisions on that class of case have commenced, 
and as far as I  know have been continued 
throughout in all the eases that have existed, as 
based upon, as far as the relative position of the 
parties is concerned, “ the principle of things sent 
or delivered to a person exercising a trade to be 
carried on, wrought or managed in the way of 
his trade or business, as a horse in a smith’s shop, 
materials sent to a weaver, or cloth to a tailor to 
be made up. These are privileged for the sake of 
trade and commerce.”  I  have cited that from the 
judgment of Willes, C.J. in Simpson v. Hartopp
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(Willes 512), the well-known case ; and in the I 
notes to Smith’s Leading Cases a nnmber of cases 
w ill be found, all of which come within the 
category of cases in which the goods have been 
sent by some person to be made up. Now I  am 
far from saying that the law should be laid down 
upon so narrow a principle that we should look 
for exactly the same circumstances in a new case 
as the circumstances upon which the old cases 
have been decided. I  am sure I  should be the 
last to adopt such a principle as th a t; but 1 think 
i t  always extremely important to remember this, 
in cases of this kind where a rule of law has been 
established by long usage, that the rule of law 
cannot be always extended to all the cases in 
which i t  could be upheld as founded upon the 
reasonableness on which the rule was originally 
based. That seems to me to be a very important 
point to be borne in mind. That, no doubt, was 
what was in the mind of Lord Abinger, who I  am 
sure was a man who never clung to anything like 
a narrow view of law, when he said in the case of 
Musprait v. Gregory (1 M. & W., p. 661), that he 
was “ afraid of trusting to his own judgment with 
regard to the pubiic good as a principle upon 
which we are to make rules or to engraft excep
tions. I  do not know whether the time may not 
come when (.he public good may require that all 
goods should be exempted from distress.”  The 
obvious remark to be made on that is, that the 
time has come in certain of the cases, for instance, 
in the good of lodgers, in which a proper course 
has been taken, and the Legislature has interfered. 
So again the Legislature w ill interfere in this 
and other cases i f  that time has come. But I  
cannot agree with what was said by Mr. Finlay 
in his reply, that this is a case in which, as 
was said in Miles v. Furber (ubi sup.) by the 
court, to allow a distress would affect the very 
principle of business. That, I  think, is a very 
good ratio decidendi. The case of a pawnbroker, 
the case of a carriage sent to a coachmaker for 
sale, and the case, possibly, of a ship Bent to a 
dock for repair, are cases in which a man could 
not carry on his business if the landlord could 
always come in and take the goods of a third per
son so sent to his premises.

Now just let us look for a moment at what 
are the real facts in the present case. Gilbert 
is building a ship. I t  is open to him to make 
any contract he likes. He may make the usual 
old contract that the ship should be built, 
and when built, he should be paid for it. 
He may make the contract that i t  should 
be paid ior in, I  think, nine different instalments. 
Each time the vesting of the property out of 
Gilbert, the builder, into France, the person for 
whom the ship is being built is a mere matter of 
private and independent contract between the 
parties; and, although such a course of business 
is known, it  cannot be said that it  couid be predi
cated beforehand with any certainty what would 
be the precise contract, or whether there would be 
any such contract at all between the parties. 
Therefore i t  cannot be said that the business of a 
shipbuilder could not be carried on with safety if 
his landlord could come in and take goods from 
his premises. Therefore it  aeems to me that I  
should be legislating rather than laying down 
the law if I  were to say that the law exempted 
articles within the circumstances existing in the 
present case. There was one other point taken

[Q.B. Div.

by Mr. Finlay, and he took it, partly indepen
dently, very properly as arising out of his main 
point, and it  was th is : that the very contract 
between the landlord and the tenant here showed 
that the ships would be built on these premises, 
and also that the ships would come in for repairs, 
and therefore that ships would not be distrain- 
able. Now, as far as the matter rests with ships 
coming in  for repair, I  have not to deal with that 
question, nor do I  see any difficulty or incon
sistency in saying that those might not be 
distrainable. But with regard to ships that were 
being built there, then I  think the question is 
this : Can I  infer from the conduct of tbo parties 
that there was anything on the part of the land
lord whereby he intended not to exercise the 
power of distress which he would have by the law 
of the land ? I t  is common knowledge that the 
landlord maj-, either by express words or by his 
conduct, from which an inference may he drawn, 
consent that the goods of a third person brought 
on the premises shall be exempt from distress. 
Those cases are collected, as other cases of the 
kind are, in Smith’s Leading Cases. They are 
referred to in page 464 of the 8th edition. But 
those are cases in which the question has not 
been whether, from the character of the tenancy, 
there has been anything unusual. The facts have 
been that the parties have brought the goods on 
to the premises with the knowledge of the land
lord, and the landlord, either by express language 
or by conduct, has clearly shown that he does not 
intend to exercise his right with regard to those 
particular goods. In  those cases, of course, it 
would not be consistent with equity or reason 
that he, having so expressed his opinion, should 
afterwards withdraw i t  and attempt to exercise 
his common law right. In the present case I  find 
nothing of that kind. No doubt there is some
thing which furthers the argument of Mr. Finlay 
when the general principle is considered, but 
I  find nothing which would enable me to say 
that this case Bhould be decided on its own 
particular facts, and I  must be very careful in 
dealing with a well-known and well-established 
right, such as the right of distraint, not to 
create any new exception merely by reason of 
what may seem to be fit and proper between these 
particular parties, the landlord and the tenant, 
when I  am considering the rights of other parties 
arising out of the matter in hand. I t  seems to 
me, therefore, on these grounds that the plaintiff 
has failed in establishing his claim. One other 
point I  must alludoto shortly, and that is this : 
I t  is admitted now with regard to 70?., which was 
an amount arising out of the rent due from the 
use of tools and plant, and also with regard to 
something like 200?, which was rent not then due, 
that there was a claim for rent above that amount 
actually due, and therefore that this holding of the 
ship in question was wrongful. I f  this action had 
been an action between landlord and tenant the 
solution of the question would have depended on 
different grounds which I  need not allude to now. 
I  think it  is sufficient to say that, as I  understand 
the law, no action of this kind can be maintained 
against a person who, up to a certain point, or to 
a certain amount, has properly held this ship as a 
lien for his claim unless a tender was made for 
the amount actually due. Therefore there must 
be judgment for the defendants with costs, and 
the defendants, as Mr. Cohen properly says, w ill

C l a k k e  v. M il l w a l l  D o c k  C o m p a n y .
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be prepared to hand over any amount found due 
to the plaintiff upon account taken.

Judgment Jor the defendants. 
Solicitors for the plaintiffs, Eyre and Go., for 

Clarke and Son, Leeds.
Solicitors for the defendants, Blunt, Tebbs, and 

Lawford.

Thursday, June 25,1885.
(Before D enm an , J.)

T he Great I ndian  P eninsula  R ailw ay  
Company v . T urnbull, (a)

Charter-party—Advance freight—Repayment of— 
“ Steamer lost or not lost” —Loss by negligent 
navigation.

Goods were shipped under a charter-party containing 
the following stipulation :—“  Four-fifths of the 
freight (calculated on the quantity shipped) to be 
advanced and paid in  cash in  one month from  
the steamer’s sailing from  her last port in  Great 
B rita in  (steamer lost or not lost),”  The steamer 
sailed on the 12th Ju ly; was lost through the negli- 
ence of her master on the 19th J u ly ; the loss was 
nown on the 21st Ju ly ; on the 26th July the 

charterer paid four-fifths of the freight to the 
shipowner. In  an action by the charterer against 
the shipowner to recover damages fo r  breach o f 
contract:

Held, that notwithstanding the clause "steamer 
lost or not lost,”  the charterer was entitled to take 
into account and recover the advance freight so 
paid and the premiums of insurance, in  addition 
to the prime cost of the goods.

F urther  consideration.
The action was brought by the Great Indian 

Peninsula Railway Company against Charles 
Turnbull to recover 22901. Is. 3d., being the 
amount of damage suffered, as it  was alleged, by 
the plaintiff company by reason of the breach of 
contract of the defendant.

The plaintiffs, in their statement of claim, 
alleged that they had suffered damage by reason 
of the defendant’s breach of a charter-party of 
his steamship Leverrier, dated the 26th June 
1884, and made between the plaintiffs and the 
defendant, and also by reason of the breach of 
two bills of lading of goods shipped by the 
plaintiffs on board the said vessel, in pursuance 
of the said charter-party, the defendant, having, 
as i t  was alleged, made default in delivery of 
the said goods, namely, 2006 tons of coal; and 
the plaintiffs further alleged that whilst the 
said goods were being carried by the defendant 
for the plaintiffs under the said charter-party 
and bills of lading, the defendant by his servants 
so negligently and unskilfully navigated and 
managed the said vessel that on or before the 
19th July 1884 she stranded near Cape Spartel, 
whereby the said 2006 tons of coal were wholly 
lost to the plaintiffs, and the plaintiffs sustained 
other losses, expenses, and charges; that four- 
fifths of the freight, amounting to 13241. 19«. 2d., 
was paid in advance by the plaintiffs to the 
defendant, pursuant to the said charter-party and 
bills of lading; and that the prime cost of the 
coal, together with the four-fifths of freight 
advanced, bills of lading, insurance, policy, and 
agent’s commission, amounted to 22901. 1«. 3d.,

V ol. Y ..N .S.
(a) Reported By J. Sm ith  Esq., Barrister.at-Lftw.

which sum the plaintiffs claimed to recover from 
the defendant.

The defendant denied the breaches of the 
charter-party and bill of lading, and the negli
gent and unskilfnl navigation and management 
of the vessel, and said that the said goods were 
lost solely by the dangers and accidents of the 
seas excepted by the said charter-party and b ill of 
lading ; and the defendant also contended that, i f  
the facts as alleged were true, the plaintiffs were 
not entitled to recover the said sum from the 
defendant.

By the charter-party aforesaid i t  was agreed 
between the defendant, the owner of the 
Leverrier, and the plaintiffs, through their agents, 
that the said Bhip should with all convenient 
speed proceed to Birkenhead, and there load in 
the usual and customary manner a cargo of coal, 
and, being so loaded, should proceed therewith to 
Bombay, or so near thereunto as she might safely 
get, and deliver thesaidcargoin the usual and custo
mary manner, the act of God, the Queen’s enemies, 
restraint of princes and rulers, fire, and all and 
every other the dangers and accidents of the 
seas, rivers, and navigation, of what nature and 
kind soever always mutually excepted, and, 
amongst other stipulations contained in the said 
charter-party i t  was agreed that freight was to 
become due upon the due delivery of cargo, and 
was to be paid upon the weight then ascertained 
at the rate of 16«. 6d. per ton on the quantity 
delivered to the consignees in Bombay, less first 
cost and insurance of coal delivered short of the 
quantity stated in the b ill of lading, and the 
charter-party then proceeded :—

But four-fifths of the freight, calculated on the 
quantity shipped, to be advanced and paid in cash in 
one month from the vessel’s sailing from the last port 
in  Great Britain (steamer lost or not lost) and the re
mainder found to be due to be paid in cash in Bombay.

Bills of lading were afterwards signed by the 
authority of the master in  accordance w ith the 
terms of the charter-party, the clause as to freight 
being:

Freight is to become due upon the due delivery of the 
cargo, and is to be paid upon the weight ascertained on 
delivery of the cargo in Bombay, at the rate of 16s. 6a. 
per ton of 20 cwts. on the quantity delivered to the 
consignees in  Bombay, but four-fifths of the freight 
(calculated on the quantity shipped) to be advanced and 
paid in oash in one month from the Bteamer s sailing from 
her last port in Great B ritain (steamer lost or not lost) 
and the remainder found to be due to be paid in cash in 
Bombay, less first cost and insurance of coal undelivered 
of the quantity herein stated to have been shipped.

The Leverrier loaded a cargo of coal under 
the charter-party at Birkenhead, and sailed 
thence for Bombay on the 12th Ju ly ; on the 
19th July she stranded on Gape Spartel, on 
the coast of Morocco, the loss being known in 
England on the 21st Ju ly ; on the 28th July the 
plaintiffs paid to the defendant four-fifths of 
the freight calculated on the quantity of coal 
shipped. _

The action came on for hearing before Denman, 
J. and a special jury, when a verdict was found 
and judgment entered for the plaintiffs, subject 
to the further consideration of the question of 
law as to the measure of damages.

Barnes (with him C. Russell, Q.C.) for the 
plaintiffs.—The items in dispute are the premiums 
of insurance and the four-fifths of the freight paid 
in  accordance with the terms of the charter-

2 H



466 m a r it im e  l a w  c a s e s .
Q.B. D iv .]  T he Great I ndian  P eninsular  R ailw ay  C ompany

party within one month of the steamer’s sailing, 
which the defendant contends the plaintiffs are 
not entitled to recover, notwithstanding that the 
ship was lost by the negligence of his servants. 
I t  is contended on the part of the plaintiffs that 
the words “ steamer lost or not lost ”  must mean 
“  lost or not lost by any of the perils and accidents 
of the seas, rivers and navigation ”  excepted in 
the first part of the charter-party, and cannot be 
extended to mean “  lost or not lost by any means 
including negligent navigation.”  The plaintiffs 
have actually paid the four-fifths of the freight 
stipulated in the charter-party, and this advance 
freight so paid is part of the value of the cargo 
which has been lost by the negligence of the 
defendant’s servants. The true measure of 
damages is the value of the cargo at the port of 
destination. The goods would have been worth 
more there by reason of four-fifths of the freight 
having been paid, and the plaintiffs are, there
fore, entitled to recover this sum back from the 
defendant,

Sir Farrer Ilerschell Q.C. (with him Buclcnill) 
for the defendant—The defendant is not liable to 
be called upon to repay the amount paid by the 
plaintiffs for advance freight and insurance. As 
to the insurance, there is most clearly no principle 
on which the underwriters of cargo—who are, of 
course, the real plaintiffs in the case—can sue for 
the payment for the second time of premiums 
which they have already received once. The 
main point, however, is as to the four-fifths 
of the freight paid in advance. Now, this is an 
action by charterers against shipowners for the 
breach of a contract, and the clear words of the 
contract sued upon are to the effect that four- 
fifthB of the freight are to be paid by the char
terer to the shipowner whether the steamer is 
“ lost or not lost.”  The words “ steamer lost or 
not lost ”  must be held to have some meaning, 
and i t  was clearly the intention of the parties 
that they should have some meaning; but if, the 
steamer having been lost, it  is to be held that the 
charterer is entitled to recover the advanced 
freight back from the shipowner, no meaning 
whatever is given to these words, and they might 
just as well have been omitted from the charter- 
party. I t  is submitted that this amount, although 
spoken of as freight to be advanced, is really 
money paid as consideration for receiving the 
goods on board and entering into an undertaking 
to carry them (Kirchner v. Venus, 12 Moo. P. C. 
361), and never acquired the legal character of 
freight.

Barnes in reply.—The measure of damage is 
the Joss we have sustained by not having our 
goods delivered to us at Bombay, and the value of 
a cargo at its point of destination, obviously 
includes the premium paid for its insurance on 
the voyage thither. This is clearly laid down 
in  Arnould on Insurance, vol. i ,  4th edit, 
p. 304; 5th edit. p. 322, where i t  is said that : 
“ W ith regard to goods, the long-established 
rule in this country is that their value for 
the purposes of insurance, when not fixed 
by the policy, is the amount of the prime cost, 
together with the charges of shipping them on 
board, stamp duty, and broker’s commission for 
effecting the policy; the whole covered with the 
premium and insurance on the premium : ( Usher 
v. Nolle, 12 East, 646; Tuite v. The Royal

v. T urnbull. [Q.B. D iv.

S ? 2 2 ? 82 2 ^  T ii’ 1 P,ark on Insurance, 8th edit.,,224,,,225.) The words “  steamer lost or not
lost, mean lost or not lost by the act of God, the 
Queen s enemies, restraint of princes, and the 
angers and accidents of the seas, rivers, and 

navigation and cannot be extended to cover a 
loss which has been found to be caused by their 
,, _n PeF '5enoe' According to the contention of 
f Be, de,f l t h e  clause would have applied i f  

had deliberately blown up the ship, and the 
mi ruction,ls’ therefore, wholly unreasonable,
, T>tru f  and °nly test is the value of the cargo 

ra tm T t r which is clearly enhanced by the 
nlinnilS6 {<?ur'hfths of the freight, and the 
p tiffs are, therefore, entitled to recover.

1 am of opinion that the plaintiffs 
recover the whole of the amount 

m , i  them. I  think that in this case we 
look at the contract between the parties as 

contained in the charter-party and bills of lading, 
to,.™ find a stipulation in the following

., 8 ' Four-fifths of the freight (calculated 
l ^ n t i t y  shipped) to be advanced and paid 

ln,one month from the steamer’s sailing 
n,. r? r Pork *u G!real Britain (steamer lost 

ot lost). These beiug the words of the bar- 
18 contended on behalf of the defendant 

• i "  money paid in pursuance of this clause 
tnl?ai ’ *u°k as ^rmRlffr lint as consideration for 

mg the goods on board. Now, what is there 
” '*S .contention ? I  am unable to see 

P-f a,nd’ *n my opinion, there is nothing to 
ow that the real bargain was other than what 

i w  fu Pressed to "■ the charter-party, namely, 
tnat the money should be paid as freight. Then,
TU„La2 Vance freiSht having been paid by the 
P . i1, . to the defendant, the Bteamer was

ually lost through the negligence of the defen- 
n or his servants, and the question arises.

+ » W tS , 6 Ioss thereby entailed on the plain-
v ,s; d think that the freight, in so far as it  
f  ,™ Pa*4 hy the plaintiffs, was clearly a part 

íeir los8, and that they ought to recover it 
^“ e defendant. As to the insurance, I  was 

nrst impressed by the argument of the learned 
unset for the defendant, that the underwriters 

laving already received the premiums once could 
rightly sue for them again ; but, on considera- 

lon, i t  appears to me that the contrary con
tention is correct, that what we ought to 
consider in this matter is the commercial value 
v  v ?00 . at t'fic port ° f arrival, and if the 

\ 'F .  j  [lr r ived, the price which would have been 
ained for it  at Bombay would have included all 

cne reasonable expenses of taking it  thither from 
mercantile point of view, including, of course, 
surance. There is, in my opinion, no force in the 

argument that the money paid is paid in considera- 
,*°F t !  ■ • car£° being taken on board, and not 

mg t m its strictest sense. The shipowner merely 
stipulates that when the cargo is well started on 
i s voyage ho shall be paid a certain amount of 
reight so that he may not be out of pocket as to 

an the expenses of carrying the cargo until the 
conclusion of the voyage, but, on the contrary, 

ave money in hand for the payment of his 
isbursements. I  th ink i t  is equally clear 

that the premium of insurance is one of the 
things which ought properly to be taken into 
consideration in ascertaining that value. The 
case of Kirclmer v. Venus (12 Moo. P. C. 361) 
was cited in the course of the argument on the
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first point, but I  do not th ink that that case 
affects the case before us, turning as i t  does on 
the peculiar terms of the contract between the 
parties there. Here I  th ink we must look at the 
substance of the bargain between the parties, and 
at that alone. For these reasons I  am of opinion 
that judgment must be entered for the plaintiffs 
for the full amount claimed.

Judgment fo r the plaintiffs.
Solicitors for the plaintiffs, Waltons, Bubb and 

Walton.
Solicitors for the defendant, W. A. Crump and 

Son.

July 81, Aug. 3 and 6, 1885.
(Before Lord Coleridge. C.J. and F ry, L.J.) 

T he M ogul Steamship Company L im ite d  v .
M cGregor, Gow, and Co. and  others, (a) 

Conspiracy—Restraint of Trade—Combination of 
shipowners—Circulars—Interim injunction.

The defendant shipowners had combined together, 
and their agents in  China had issued circulars 
there to the effect that exporters in  China who 
confined their shipments of goods to vessels owned 
by the combined lines should be allowed a rebate 
payable half-yearly, on Ike freight charged. Any 
shipment at any port in  China■ by an outside 
steamer to exclude the shipper of such shipment 
from participating in  the return during the whole 
six-monllily period within which it had been 
made.

The plaintiffs, on the ground that such combination 
was a conspiracy entered into with the object 
of ruining them (the plaintiffs), and of driving 
away competition, applied fo r an interim injunc
tion to restrain the defendants from continuing 
to issue these circulars, and from  otherwise acting 
in  restraint of trade.

Held, that, as the plaintiffs had not shown that the 
refusal of this application would result in  irrepar
able injury to them, and as they might recover 
ample compensation in damages i f  they succeeded 
at the trial, and the cause of action being doubt
fu l, this was not a case in  which the court would 
grant an interim injunction.

Held, that such combination, i f  proved according to 
the plaintiffs’ contention, would, be a conspiracy 
ivithin the principle laid down in  Bex. v. Eceles, 
(1 Leach 0. 0. 274).

Tins was an application for an interim injunction 
which had been referred by Day, J. at chambers 
to the Divisional Court, that the defendants 
might be restrained, until the trial of the action, 
from publishing certain circulars, and from acting 
in any way so as to prevent shippers of goods 
from shipping goods in China by the plaintiffs’ 
vessels, and from acting so as to prevent the said 
vessels loading in China at proper freights and 
upon fair and proper terms, and that the defen
dants might be ordered to withdraw any of the 
said circulars already circulated.

The plaintiff company was incorporated in 1883 
for the purpose of acquiring shares in certain 
steamships known as the Sikh, Afghan, Pathan, 
and Qliazee, which trade between Chinese and 
Australian ports and London. The defendants 
McGregor, Gow, and Co., T. Skinner and Co.,
D. J. Jenkins and Co., the Peninsular and Oriental 

(a) Reported by 1?. A . Chailsheim , Esq., Barrister-at-Law.

Steam Navigation Company, the Ocean Steam
ship Company, and William Thomson and Co., 
were firms competing with the plaintiffs, and 
owned numerous vessels trading in the same seas.

The defendants in 1879, in combination with 
other shipowners, formed a ring or “  conference ”  
(as i t  is known in the shipping trade), and offered 
to allow to such shippers of cargo as were willing 
to confine their shipments of goods exclusively to 
“  conference steamers ”  a rebate of 5 per cent, 
upon the freights charged. The plaintiffs alleged 
that by reason of such combination and con
spiracy they (the plaintiffs) were prevented from 
obtaining cargoes for their vessels, and that 
shippers had been and were thereby coerced and 
induced to forbear from shipping cargoes by 
steamers belonging to the plaintiffs. Further, 
that the defendants, w ith intent to injure the 
plaintiffs, had agreed to refuse and had refused 
to accept cargoes from shippers at Chinese ports 
without an undertaking by the shippers not to 
ship any cargoes by “  non-conference steamers.”

The plaintiffs’ claim was for damages for con
spiracy, and an injunction. The circulars in 
respect of which the plaintiffs were now seeking 
an interim injunction were addressed to shippers at 
the Chinese ports, and signed by the defendants’ 
agents in  China, and ran as follows :

Shanghai, May 10,1884.
Dear Sirs,—To those exporters who confine their ship

ments of tea and general cargo from China to Europe 
(not including the Mediterranean and Black Sea ports) 
to the Peninsular and Oriental Steam Navigation Com
pany, Ocean Steamship Company, McGregor, Gow, and 
Co., Glen, Castle, Shire, and Ben lines, and to the steam
ships Oopack and Ningcliow, we shall be happy to allow 
a rebate of 5 per oent on the freight charged. Exporters 
claiming the returns w ill be required to sign a declara
tion that they have not made nor been interested in any 
shipments of tea or general cargo to Europe (excepting 
the ports above named) by other than the said lines. Ship
ments by the steamships Albany, Pathan, and Ghazee, 
on their present voyages from Hankow, w ill not prejudice 
claims for returns. Each line to be responsible for its 
own returns only, which w ill be payable half yearly, 
commencing Oct. 30 next. Shipments by an ontside 
steamer at any of the ports in China or at Hong Kong 
w ill exclude the firm making such shipments from parti
cipation in the return during the whole six-monthly 
period within which they have been made, even though 
other branches may have given entire support to the 
above lines. The foregoing agreement on our part to be 
in force from present date t i l l  A pril 30, 1886. We 
are, &c.

Shanghai, May 11,1885.
Dear Sirs,—Referring to our ciroular dated May 10, 

1884, we beg to remind you that shipments for London 
by the steamships Pathan, Afghan,and Aberdeen, or by 
other non-conference steamers at any of the ports in 
China or at Hong Kong, w ill exclude the firm making 
such shipments from participation in the return during 
the whole six-monthly period in which they have been 
made, even although the firm elsewhere may have given 
exclusive support to the conference lines. We are, &c.

Sir Henry James, Q.C., Sir Farrer Herschell 
Q.O., Crump, Q.C., and J. Oorell Barnes for the 
plaintiffs.—This is a case in which the plaintiffs 
are entitled to an interim injunction to restrain 
the action of the defendants. The facts are not 
in dispute, and such a combination as has been 
effected clearly amounts to an illegal conspiracy 
on the part of the defendants to oust all opposi
tion to the conference lines, and to drive away 
competition. Such action is in the restraint of trade 
and against public interest, and therefore against 
the policy of the law and illegal. • I t  might, in 
fact, be described as a case of “  boycotting,”  of
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the worst sort. This is not the case of an indi
vidual contracting for exclusive dealing, but a 
combination of tradesmen to prevent trading 
with others, and an attempt to create a monopoly. 
By tne rules laid down by the conference the 
penalty of losing the whole six-monthly rebate is 
to be incurred by the shipper of a cargo, even of 
the smallest value, i f  shipped by a non-conference 
steamer, and that whether any of the defendants’ 
ships are at the time of the shipment in the port 
or not. The result of such forfeiture of the 
whole six-monthly rebate is that the penalty 
incurred is greatly in excess of the benefit which 
would have accrued to the defendants if the 
freight had been earned by them. An action for con
spiracy can be founded i f  a combination is shown 
to exist either for the purpo.se of arriving at an 
unlawful end, or at a lawful end by unlawful 
means; as soon as there is a combination to 
arrive at an unlawful end every step taken with 
a view to arriving at such end becomes itself 
unlawful:

Reg v. Parnell, 14 Cox C. C. 508.
c<?mb!nati°a here consists of certain carriers 

who have powerful means at their disposal of 
carrying on trade, in respect of which there is 
competition. That competition they are anxious 
to drive away, for they can afford to make the 
rebate when they have obtained the exclusive 
control of the market, unhampered by opposition, 
touch a combination for the purpose of creating a 
monopoly is clearly illegal. I t  is unlawful by 
molestation to endeavour to deter or influence 
any person in the employment of his industry, 
talent, or capital in  any lawful manner:

Reg V. D ru itt, 10 Cox, C. C. 592.
The court w ill interfere where there is a combina
tion to prevent an individual from carrying on 
his trade, or to render i t  more difficult for him to 
carry on his trade :

Gregory v. The Duke of Brunswick, 6 M. & G. 205.
In  many cases an agreement to do a certain thing 
has been considered as the subject of an indict
ment for a conspiracy, though the same act if 
done separately by eaoh individual without any 
agreement among themselves would not have been 
illegal:

Reg v. Mawbey, 6 Term Rep. 619, 636.
A  combination of this sort is illegal as tending 
directly to impede and interfere with the free 
course of trade (Hilton v. Eckersley, 6 E. & B. 47), 
and therefore the court ought to grant the injunc
tion prayed for.

Horace Davey, Q.O., Finlay, Q.C., and Pollard, 
ior the defendants.—This is not a case in which 
the court w ill grant an interim injunction. The 
alleged cause of action is a complete novelty. 
There is no precedent in which an injunction has 
been granted to restrain a conspiracy, which is an 
offence indictable at common law, nor is there any 
evidence of malice, which is of the essence of an 
action of this description. I t  is for the plaintiffs 
to show that there was a malicious intention on 
the part of the defendants of damaging the 
pain tiffs in their trade. The combination com
plained of was created in 1879, but the plaintiff 
company only came into existence in 1883, and 
the t e r m s  of the circulars applied, not to the 
p aintiffs vessels only, but to all non-conference 
steamers. Counsel for the plaintiffs have con- »

founded the result of the combination with its 
object. The intention of the defendants was, not 
to injure the plaintiffs’s trade, but to increase their 

! .« »  result might prove injurious to the 
plaintiffs, but nevertheless the object of the

fectly legffi - ^  t0 btmefiC themselves and Per'
Wickens v. Evans, 3 Y. & J. 318.

This case does not come within the principle laid
T e ln  ysL °rd0^ ? nsfield. C J. in Rex v. Ecoles (1 

C-C.  274), Where the alleged conspiracy 
ceras to have been directed against an individual ; 

and, moreover, that case is overruled by Req. v. 
Rowlands (17 Q. B. 671; 5 Cox C. C. 437), where 
Brie, J. laid down what seems to be a true and 
accurate statement of the law at the present time : 

the law is clear that workmen have a right to 
combine for their own protection, and to obtain 

c wages as they choose to agree to demand, 
^r.1 con8ider the law to be clear so far only as 

wmle the purpose of the combination is to obtain 
ior tbe parties who combine—a benefit 

which by law they can claim. I  make that 
emark because a combination for the purpose of 

injuring another is a combination of a different 
na ure directed personally against the person to 
e injured ; and the law, allowing them to combine 

lor the purpose of obtaining a lawful benefit to 
tnemselves, gives no sanction to combinations 

men have for their immediate purpose the hurt 
another An interim injunction ought not to 

De granted in a case where all the facts aro not 
uiiy before the court, where the cause of action, 

extremely doubtful and entirely novel, 
na where the damages are not even alleged to bo 
rreparable. I f  at the trial a good cause of action 
s inund to exist, damages w ill be recovered by the 

plaintiffs, and it  w ill then be in the power'of the 
court also to grant on injunction. I t  has always 

een he practice in the Chancery Courts to refuse 
to grant injunctions to restrain criminal offences 
even it injurious to property :

Clark v .  Freeman, 11 Beav. 112 j 
i  rudenhal Assurance Company v. Knott, 31 L  T

■Rep.N.S. 866; L.Rep. 10Ch. l42;
^  coIr  VT A’Pollinaris Company, 32 L. T. Rep. N.S.

628; L. Rep. 10 Ch. 297.
Since the Judicature Act there have been cases in 
which, after tria l and where the legal right has 
been established, the Court of Chancery has 
granted an injunction to restrain the publication 
ot a libel injurious to trade, and where the injury 
was clearly irreparable ; but there are no cases in 
wnicb this has been done upon an interlocutory 
application: J

Ttwmas v. Williams, 43 L. T. R»p. N. S. 91 • 14 Ch. 
-Div. 861.

This court has power to issue an injunction to 
restrain a defendant from publishing of the plain- 
tin , to tho injury of his trade, matter which a 
ju ry  have found to bo libellous (Saxby v. Easter- 
brook, ,5 C. p. I) i v. 339), but not before a good 
cause of action lias been established. Moreover, 
before granting an injunction, the court must 
consider the balance of convenience and incon
venience, which in the present instance is vastly 
in favour of the defendants. In  fact, to grant 
this injunction would be going far beyond any
thing ever yet done by the courts upon an inter
locutory proceeding. The forfeiture of the six- 
monthly rebate, consequent upon an infraction of 
the rules of the conference, is not in the nature of
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a penalty, as has been contended by the other side. 
I f  the defendants secure the whole of the trade, 
they can afford to make a partial return to the 
shippers, otherwise not. That is a perfectly 
legitimate mode of securing to themselves the 
freights. They lose the right to the return unless 
they conform to the rules of the conference. 
The particular reason why the contract is made 
in that form is that there iB a brisk season and a 
dull season in the Chinese shipping trade, and the 
defendants’ vessels run all the year round for 
goods and passengers, whereas the plaintiffs are 
primarily an Australian line, and run to China 
only during the tea season when trade is brisk. 
They also cited

Rex v. Turner, 13 East, 228 ;
Gregory v. Duke of Brunswick, 6 M. & G. 205; 3 

C. B. Rep. 481;
Reg. v. D ru itt, 10 Cox C. C. 592.

Sir H enry James, Q.C.in reply.—I f  the combi
nation is illegal and in restraint of trade, that is 
sufficient evidence of malice. Lord Mansfield, 
C.J. lays down that the offence of conspiracy 
does not consist in doing the acts by which the 
mischief is effected, but in conspiring w ith a 
view to effect the intended mischief by any means. 
The illegal combination is the gist oE the offence :

Rex v. Eccles, 1 Leach C. C. 274.
Cur. adv. vult.

Lord Coleridge, C.J., after mentioning that 
Fry, L.J. concurred in the judgment he was about 
to deliver, slated the facts of the case as alleged 
by the plaintiffs, and continued substantially as 
follows :—The plaintiffs contend that this is a 
conspiracy to exclude their ships from the 
China market, and that it  is against public policy, 
inasmuch as it is an undue interference with 
trade. Assuming that the plaintiffs could 
establish what they allege to be their case, and 
that there was a conspiracy against them on the 
part of the defendants—for such it  would be, and 
it  is certainly conceivable that such a conspiracy 
as this might be proved in point of fact—I  enter
tain no doubt that, i f  the combination could be 
made out to be not a mere honeBt endeavour to 
support the defendants’ trade, but really a device 
to ruin tho plaintiffs trade, an indictment for 
conspiracy and therefore an action would lie, 
and it  would come within the principle laid 
down by Lord Mansfield in Bex v. Eccles (1 
Leach C. 0. 274). That rase is as good law tow 
as when Lord Mansfield decided ir, though one 
illustration which he gave in i t  is no doubt open 
to argument, and has been unfavourably com
mented upon. Still i t  is good law in principle. 
This case seems also to be within the principle of 
conspiracy given by Tindal, C.J. in O'Connell v. 
The Queen (11 Cl. & F. 155.) I f  the law has been 
correctly laid down by Lord Fitzgerald in Beg. v. 
Parnell (14 Cox C. C. 508). and 1 do not mean to 
express any doubt whatever upon the point, an 
indictment would lie in a case of a conspiracy to 
“  boycott ”  a person, and therefore an action 
may lie here. 1 find it difficult to distinguish 
the facts in this case, if  true, from the general 
outline of the facts in  the case before Lord 
Fitzgerald. I t  is to be observed also that if 
the plaintiffs succeed in this action the damages 
may be exemplary, and such as may severely tax 
the resources of the conference owners.

But then, admitting for the purpose? of this

application the truth  of all the facts as alleged 
by the plaintiffs, there arises the question as 
to whether the present case is one for an 
interlocutory or interim injunction. Fry, L.J., 
whose experience in this class of cases is far 
greater iban my own, agrees w ith me that this is 
not a case for issuing an interlocutory injunction, 
because, although the cause of action is conceivably 
within the limits of legal idea, yet it  is, in point 
of fact, a very difficult case for the plaintiffs to 
establish. The defendants, while admitting the 
issue of the circular, by- their affidavits put a 
totally different complexion on the case, and 
advance one which is at least plausible and one 
which they may induce a ju ry  to believe. They 
say that the forfeiture of the rebate by shippers 
who do not deal exclusively w ith the conference 
steamers is not an exaggerated penalty; i t  is not 
more than they have a perfect right to do, and 
give out that they w ill do, in the fair protection 
of their trade. I t  w ill be for a ju ry  to decide 
which of the two contentions has been made out 
in fact; i t  is a matter entirely for proof by evidence 
and by examination of witnesses. Therefore, the 
matter being very doubtful, i t  would be a strong 
thing for this court to anticipate the decision of 
so doubtful a matter by issuing an interim 
injunction. Again, the fact that if  the plain
tiffs are right, in their contention, fu ll com
pensation is capable of being made to them 
in damages, is almost in itself a sufficient reason 
for not granting the injunction. I f  they succeed 
I  have no doubt they w ill and ought to get very 
substantial damages. I  understand that that is 
of itself a reason for not issuing an injunction 
prior to the tria l of the action.

Further, it  does not appear to me that the 
plaintiffs will Buffer anything in the nature of 
irreparable injury. They may suffer ; i t  may be 
that they w ill ba-e a difficulty in  carrying on 
their China trade, but such damage differs from 
injury called irreparable, for which compensation 
in damages would be no redresss. I t  is in cases of 
irreparable in jury that an interim injunction 
issues. But the injury here is obviously not of 
that character. There are also other circum
stances in this case which appear to me to dis
entitle the plaintiffs to the interim injunction 
for which they aBk; for instance, the state of 
things complained of existed since 1879, whereas 
the plaintiff company was not incorporated 
t i l l  1883. To use an analogy derived from another 
branch of the law, the plaintiffs came to the 
nuisance. Again, the plaintiffs are primarily 
an Australian company, and there has also 
been delay in making this application. The 
plaintiffs have not put forward any grounds 
upon which the courts have granted an injunction 
before the tria l of the action. I t  is admitted, 
also, that this is a novel application, and the 
absence of anything like authority makes us 
consider this case far too doubtful to justify us in 
issuing the interim injunction aBked for.

Application dismissed with costs.
Solicitors for the plaintiffs, Oellatly, Son, and 

Warton.
Solicitors for the defendants, Freeh fields and 

Williams.
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PROBATE, DIVORCE, AND AD M IR A LTY  
D IV IS IO N .

ADM IRALTY BUSINESS.
Aug. 8,1884; May 2 and 4, 1885.

(Before Sir J ames H annen  assisted by  T r in ity  
M asters.)

< _ T he Stormcock. (a)
Collision Tug and tow—Joint tortfeasors— 

Measure of damages.
The schooner J. M. S. having come into collision 

with a tug and her tow, a damage action in  rem 
was 'instituted by the owners of the schooner 
against the tug to recover a ll the damages 
occasioned by the collision. Subsequently to the 
collision the plaintiffs received from the owners of 
the tow a sum of money, described in an agreement 
entered into between these parties “  as an advance 
on account of the damages to be recovered from 
the owners of the tug." By the agreement i t  was 
agreed that the owners of the tow should give 
the plaintiffs a ll information and assistance 
necessary to bring the action to a successful issue ,- 
that i f  the schooner and the tug should both be 
held to blame, the plaintiffs should repay any sum 
by which the money already paid exceeded the 
moiety of damages recoverable against the tug ; 
and that, as a basis of the arrangement, i t  was 
understood that the schooner should be found 
blameless fo r  the collision.

The Court, having found the tug alone to blame, 
held that the above payment was not such a pay
ment by the tow in  satisfaction of the damages 
occasioned by the collision as amounted to a 
settlement in  discharge of the action, and was 
consequently no bar to the action, and that, 
notwithstanding the advance paid by the tow, the 
plaintiffs were entitled to recover from  the defen
dants a ll the damages occasioned by the collision. 

I t  is not the duty of those in charge of a tow which 
is being towed with a long scope of hawser by night 
at sea to direct the movements of the tug—the 
circumstances being different to towing by day in  
a river.

T his was a collision action in  rem instituted by 
the owners of the schooner J. M. Stevens against 
the steamtug Stormcock in respect of a double 
collision between herself and the Stormcock and 
between herself and the ship Earl of Beacons field, 
which was in tow of the Stormcock.

The collision occurred in the E irth of Clyde on 
the 6th March 1884.

The facts alleged on behalf of the plaintiffs 
were as follows:—The J. M. Stevens, a schooner of 
141 tons net, was on March 6, 1884, at about 
4 a.m., in the Eirth of Clyde, on a voyage from 
Ardrossan to Dublin, laden with a cargo of coal. 
There was a light breeze from about S.W. by S. 
.The weather was fine, and the J. M. Stevens was 
proceeding under all sail close-hauled on the 
port tack, heading about W. by N. Her side 
lights were duly exhibited and burning brightly, 
and a good look-out was being kept. In  these 
circumstances the masthead and towing lights of 
a steam-tug, which proved to be the Stormcock 

the dismasted iron ship Earl of Beacons- 
field, was seen from four to five points on the 
port bow of the J . M. Stevens, and from two 
to three mileB distant. The J. M. Stevens was
(a) Reported by J. P. A spinall and B utler A spihall, Esqrs.

■Barristers-at-Law.

kept on her course. Shortly afterwards the green 
light of the Stormcock came into sight, and the tug 
and her tow approached the J. M. Stevens on her 
port bow until they caused danger of collision. 
The Stormcock was loudly hailed to keep clear, but 
she came on at a considerable speed and with her 
stem struck the bowsprit and port bow of the 
J. M. Stevens and carried away the bowsprit, and 
almost immediately afterwards the Earl of 
Bea.consf.eld with her stem struck the J. M. Stevens 
on the port quarter. The J. M. Stevens shortly 
afterwards sank.

The facts alleged on behalf of the defendants 
wero as follows:—The Stormcock, a steam-tug of 
134 tons net, was on March 6, 1884, towing the 
ship Bari of Beaconsfield, from Waterford towards 
Glasgow. Shortly before 4.45 a.m., the Storm
cock and her tow were in the E irth of Clyde, 
between Piadda and Holy Islands, proceeding at 
about the rate of eight knots an hour, and steering 
N.N.E. The tug had her regulation lights 
duly exhibited, and a good look-out was being 
kept on board of her. Tho Earl of Beaconsfield 
had her regulation lights burning brightly, and 
she was towing astern of the Stormcock. with a 
scope of about 120 fathoms of hawser. In  these 
circumstances the red light of the J. M. Stevens 
came suddenly into view about 250 yards off, and 
about three points on the starboard bow of tho 
Stormcock, whereupon the helm of the Stormcock 
was put hard-a-port, her engines wero stopped, 
and the Earl of Beaconsfield was loudly hailed to 
port her helm. Tho engines of the Stormcock 
were then reversed fu ll speed astern, and her 
helm steadied and starboarded, and she was 
brought into a position to have passed clear under 
the stern of the ,7. M. Stevens. I f  the Earl of 
Beaconsfield had duly ported her helm upon being 
hailed, both vessels would have gone clear, but 
tho Earl of Beaconsfield improperly neglected to 
Port Her helm, and forging ahead caused danger 
of collision with the Stormcock, and the Stormcock 
was in consequence compelled to set on her 
engines fu ll speed ahead, thereby throwing her
self across the bows of the J. M. Stevens, carrying 
away the jibboom aud bowsprit of that vessel.

The defendants, in their defence, further alleged 
as follows:

>. The defendants admit their liab ility  for the collision 
between the Stormcock and the J. M. Stevens, but they 
say that the sinking and loss of tho J. M. Stevens and 
everything on board of her was not occasioned thereby, 
b,utLwa8 oauaed solely by tho collision between the Earl 
oj Beaconsfield and the J. M. Stevens, and that snch 
last-mentioned collision was wholly caused, or was con- 
tnbuted to by the negligence of the E arl of Beaconsfield 
and those on board of her.
.. 7-_A15?:™*tiv ely the defendants say that i f  the loss of 
ta e j.M . Stevens and everything onboard of her was 
caused or contributed to by the negligenoe of those on 
7 ™  rt"3 Stormcock (which ie not admitted), the owners 
or tne ¡barl of Beaconsfield have paid to the plaintiffs or 
have agreed to pay to the plaintiffs, certain sums’ of 
money in respect of tho damages snstained by the 
plaintiffs in tho said collision and claimed by them 
in this action, and that the plaintiffs have aooeptod 
the same in fu ll satisfaction and discharge of the tres
passes complained of and the damages claimed in this 
action.

8 The defendants further say that by the agreement 
under which the owners of the Earl of Beaconsfield have 
paid or have agreed to pay to the plaintiffs the said sum 
of money as agreed, i t  was, after the said collision 
and betore this action was brought, agreed between the 
plaintiffs and the owners of the Earl of Beaconsfield
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that the plaintiffs should instruct Messrs. Thomas 
Cooper and Co., who were and now are acting as solici
tors to the owners of tho Earl of Beaconsfield and their 
underwriters in respect of the matters arising out of the 
said collision, to bring an action in the plaintiffs’ names 
against the Stormcock, and that the plaintiffs should 
give them all information and assistance which they 
might require to bring the said action to a successful 
issue, and that the plaintiffs should not be liable for 
any costs whatever, and that any amount recovered from 
the Stormcock beyond the sum of money paid or to be 
paid under the said agreement to the plaintiffs should 
be paid over to the plaintiffs, and that if  the J. M. 
Stevens and the Stormcock Bhould both be found to 
blame for tho collision the plaintiffs should repay any 
sum by which the Bum of money paid to them under the 
said agreement exoeeds the moioty of their damages 
recoverable against the Stormcock. The defendants say 
that in pursuance of the said agreement this action was 
brought by the said Messrs. Thomas Cooper and Co. in 
the names of the plaintiffs, but on behalf of the owners 
of the Earl of Beaconsfield, and to enable the said owners 
of the Earl of Beaconsfield to recover from the defendants 
the sum so paid or to be paid to the plaintiffs.

The plaintiffs, by their reply, joined issue and 
alleged alternatively as to paragraph 8 of the 
statement of claim that it was bad in law and 
showed no answer to the action.

The agreement referred to in the statement of 
defence was contained in n receipt and a memo
randum, which were as follows :

Received of Messrs. Thomas Cooper and Co. tho sum 
of six hundred and fifty  pounds as an advance on 
account of the damages to be recovered from the owner 
of the tug Stormcock by the owners of the schooner
J. M. Stevens, and of her cargo and freight, and her 
master and crew’s effects, in  respect of tho loss of the 
said schooner, her cargo and froight, and master and 
crew’s effocts, by collision w ith tho Stormcock. I t  is 
agreed that tho said parties w ill instruct Messrs. Thomas 
Cooper and Co. to bring an action in their name against 
tho Stormcock and her owners, and w ill give them all 
information and assistance which they may require to 
bring tho action to a successful issue, but they are not 
to bo liable for any costs whatever. Any amount 
recovered from the Stormcock beyond tho Bum of 6501. 
to be paid over to the owners of tho J . M. Stevens. I f  
both tho J. M. Stevens and Stormcock are found to blame 
for the collision, the owners of the J. M. Stevens, her 
cargo and freight and master and crew, are to repay any 
sum by which the above 650i. exoeeds the moiety of their 
damages recoverable against the Stormcock.

I f  the notion against the Stormcock fails for any oause 
but default on the part of the J. M. Stevens, the owner 
of tho Earl of Beaconsfield to pay_ any further snm to 
which the damage sustained by the loss of the J. M. 
Stevens, her cargo, freight, and master and crew’s effects, 
may amount assessed in the usual way in suoh cases in 
the Court of Session or by the sheriff, w ith interest from 
the collision at 4 per cent, per annum. I f  the action 
against the Stormcock succeeds, the owners of the J. M. 
Stevens to pay a snm not exceeding ten pounds in fu ll 
for all extra costs between solioitor and client. I t  i3 
understood as a basis of the arrangement that the J. M. 
Stevens w ill prove that she had her lights burning and 
kept her course before the collision un til i t  was 
inevitable. The Scotoh costs to be paid by the E arl of 
Beaconsfield, R. and S. Neill (Scotch solicitors acting 
on behalf of tho owners of tho J. M. Stevens) to be 
allowed usual agency on the aotion here if  successful. 
In  oaso the Stormcock or her owners be freed from 
liab ility  and should take any proceedings against the 
J. M. Stevens or her owners for damages, the owners of 
the Earl of Beaconsfield indemnify the J. M. Stevens and 
her owners against all damages and costs under such 
action, provided the J. M. Stevens had her lights up and 
kept her course.

The witnesses called on behalf of the plaintiffs 
alleged that the Stormcock with her stem and 
starboard bow struck the J. M. Stevens on her 
port bow close to the stem, carrying away the 
forecastle head; that the Earl of Beaconsfield

then struck the J. M. Stevens on the port quarter 
within 20 feet of her stern; and that the J. M. 
Stevens sank head foremost owing to the blow 
given by the Stormcock.

Tho witnesses called on behalf of the defendants 
alleged that the Stormcock struck the J. M. 
Stevens a slanting blow with her starboard bow 
on her jibboom and bowsprit, and that the Earl 
of Beaconsfield struck the J. M. Stevens on the 
port quarter stem on. The mate of the Stormcock 
stated that after the collision he went in a boat 
to the J. I f .  Stevens and found a large hole in her 
port quarter.

Sir W. Pliillimore (with him Bucknill) for 
the plaintiffs.—On the evidence i t  is submitted 
that the sinking of the J. M. Stevens was solely 
due to tho collision with the Stormcock. In  order 
that the defendants should escape liab ility they 
must prove either that the death-blow was not 
directly given by the Stormcock, or indirectly 
caused by the negligence of those in charge of the 
Stormcock. The agreement between the owners 
of the Earl of Beaconsfield and the owners of the 
J. M. Stevens is no bar to this action, it  being con
ditional upon the J. M. Stevens being found blame
less for the collision. Moreover, the 6501. is 
stated to be an advance, and is therefore not a 
payment in accord and satisfaction of the plain
tiffs’ claim.

Cohen, Q.C. and Aspinall for the defendants.— 
I t  is admitted that, i f  the Stormcock sank the 
J. M. Stevens, the owners of the Stormcock are 
liable for the damages suffered by the plaintiffs 
in excess of the 6501. already paid by the owners 
of the Earl of Beaconsfield, but for no more. Had 
the Earl of Beaconsfield been keeping a proper 
look-out, she would have ported before the colli
sion, and not have caused the Stormcock to go 
across the bows of the J. M. Stevens. Even 
assuming the Stormcock to be in fault, the E arl of 
Beaconsfield is also in fault, and was actually the 
cause of the sinking of the J. M. Stevens. I f  so, 
the tug and tow are joint tort-feasors. The 
plaintiffs are seeking in this aotion to recover all 
the damages occasioned by the collision, irrespec
tive of the fact that they have been paid 650Z. 
This action is therefore brought for the benefit of 
the Earl of Beaconsfield, a jo int tort-feasor with 
the Stormcock, between whom there can. be no 
contribution;

Merryweatker v. Nixon, 8 T. R. 186;
Addison on Torts, p. 85.

Although the 6501. is stated to be an advance, it  
is believed that the damages sustained by the 
plaintiffs do not exceed that sum. I f  so, it  is a 
payment in full satisfaction of the plaintiffs 
claim, who therefore can have no right of action 
against the Stormcock. The tug is the servant of 
the tow, and inasmuch as the plaintiffs have re
ceived satisfaction from the tow, they cannot re
cover against the servant:

Brinsmead v. Harrison, L. Rep. 7 C. P. 547 ; 27 L.
T. Rep. N. S. 99;

Wright v. The London General Omnibus Company, 
2 Q. B. Biv. 271; 36 L. T. Rep. N. S. 590;

Thurman v. Wild, 11 Ad & Ell. 453;
Priestly v. Ferney, 3 H. of L. 957.

Sir W. Phiilimore in reply.
Sir J ames H annkn.—In  this case the steam-tug 

Stormcock had in tow a large vessel, the Earl of 
Beaconsfield, when the Stormcock and the Earl of
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Beaconsjield both came into collision with the 
schooner J. M. Stevens. The Stormcock was 
towing the Bari of Beaconsjield with a scope of 
120 to 150 fathoms of hawser. I t  has scarcely 
been argued that the J. M. Stevens was to blame, 
although the witnesses of the Stormcock did 
feebly put forward a suggestion that the reason 
why they did not see the J. M. Stevens was that 
she had no lights. I t  has, however, been shown 
that the J. M. Stevens had lights, and I  think no 
blame can be imputed to her. I  think, however, 
that there was a bad look-out on the Stormcock, 
and I  th ink that the collision between the tug and 
the J. M. Stevens arose from that bad look-out. I  
am advised that the blow which the Stormcock 
delivered to the J. M. Stevens was in all proba
b ility  sufficient to have caused the schooner to 
sink, even i f  she had not come into collision with 
the Earl of Beaconsjield. The evidence points to 
this, not merely that the bowsprit of the J. M. 
Stevens was torn away by the tug, but that her 
whole forecastle was torn away. Such a blow 
would be calculated to be a blow sufficient to sink 
the vessel. Be that as i t  may, we are all clearly 
of opinion that the subsequent collision between 
the Earl of Beaconsjield and the J. M. Stevens was 
brought about solely by the negligence of those 
on board the Stormcock. The collision occurred 
at night at sea, and I  am advised by the Trinity 
Brethren that that creates a wholly different 
state of affairs to ordinary towing by day in a 
river where those on the tow are able to direct 
the movements of the tug. That is very different 
from the present circumstances. A  tug which is 
towing at night with 120 fathoms of hawser is 
not capable of being directed by those on the tow 
with that speed and rapidity which is possible in 
a river. I t  is the view of my assessors that it 
is not to be expected under the circumstances 
that the tow could control the movements of the 
tug so as to prevent a collision of this kind. The 
tow would have a right to suppose that the tug 
which was so far in advance would take the 
necessary precautions to avoid collision with an 
approaching vessel. Therefore there was no 
negligence on the part of those on board the 
E arl of Beaconsjield in not giving directions to 
the tug to take a different course to that which 
she adopted. I  should observe that the allega
tions of negligence on the part of the Earl of 
Beacowfield, put forward by the Stormcock, have 
fluctuated very much on the pleadings and 
evidence. I t  was suggested at first, in the state
ment before the Receiver of Wreck, that the 
collision arose from the Earl of Beaconsjield not 
haying ported in time. There is, however, no 
evidence which satisfies me that she did not port 
when called upon to do so. I  have already dealt 
with the other suggestion, that i f  those on the 
tug were in fault in not seeing the J. M. Stevens, 
those on the tow were equally in fault. I  there
fore come to the conclusion that the Stormcock 
was to blame.

That conclusion gives rise to the consideration 
of the defence put forward by the owners of the 
Stormcock. As to the liability of the tow, i t  seems 
to have been admitted by both the learned 
counsel that the tow was responsible for the 
ne£hgence of the tug. I  confess I  have been 
somewhat astonished to find to what extent that 
principle has been carried by my learned prede
cessors. But for these decisions, apparently

[A dw.

based, according to Dr. Lushington, on considera
tions of expediency, that there should not be a 
divided command, I  myself should have been 
inclined to th ink that the decisions of the 
American courts establish a rule more in con
formity with my own ideas of justice; that is, 
that the particular circumstances should be 
looked at in each case to see whether the tug or 
the tow, or both, are liable. But I  accept the 
decisions of Dr. Lushington treating the tug as 
the agent or servant of the tow. However, 
although that has been held, it  has also been held 
that the tug and tow are not so identified with 
one another that the tow cannot recover against 
the tug that which the tow has been obliged to 
pay as compensation for the negligence committed 
by the tug. Taking the view that I  do of the 
facts of this case, it  would follow that the Earl 
of Beaconsjield would have been entitled to recover 
as against the tug for the damage which was 
done. In  addition to the above facts which I  have 
found, an agreement was entered into between 
the owners of the Earl of Beaconsjield and the 
owners of the J. M. Stevens, the effect of which 
was that the solicitors for the Earl of Beaconsjield 
had the control of the proceedings in the action 
brought by the J. I f .  Stevens against the Storm
cock ior the purpose of establishing that which 
has now been established, viz., that the Stormcock 
was to blame for the collision. In  so doing there 
was nothing remarkable. The owners of the 
Earl of Beaconsjield had a direct interest in the 
action, and therefore said to the owners of the 
J. M. Stevens, “  To you i t  does not matter whether 
we are to blame or the tug, because you w ill 
recover either against us or the tu g ; therefore let 
us have the control of the proceedings.”  In  that 
I  see nothing objectionable. The question is 
whether something more was not done. I t  is 
said that the owners of the Earl of Beaconsjield 
have discharged the liability of the Stormcock, 
and that, therefore, no right of action remains 
w u  6 Park ^ le 'P- -Af*. Stevens against anybody. 
W ben, however, the documents constituting the 
agreement come to be examined, I  am of opinion 
that they do not amount to that. The agreement 
runs thus : [The learned President then read the 
agreement.] I t  was contended that the words 
‘ ooOl. as an advance ”  show that this was to bo 

considered as an absolute payment; but on con
sideration I  am of opinion that it  was only a pro- 
™ 1  payment, as though the parties had said, 
‘ We must have some security.”  That might have 
been done by depositing a sum of money in a 
bank, but I  find a passage in the agreement 
which seems to me to clearly establish that this 
was not a payment out and out. I t  is this : “  I t  
is understood as a basis of the arrangement 
that the / .  M. Stevens w ill prove that she had her 
lights burning and kept her course.”  Here is a 
distinct statement that this is a payment on the 
assumption that the J. M. Stevens w ill be able to 
prove that she was not to blame. I f  i t  had 
been established that the J. M. Stevens was to 
blame, this money would have been recoverable 
back. That being so, I  come to the conclusion 
that this was not a satisfaction of the claim of the 
J . M. Stevens, and that therefore i t  does not stand 
in the way of the J. M. Stevens recovering in this 
action. This arrangement could undoubtedly 
have been carried out by some other means; 
because, if  the money had been paid by the owners
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of the Earl of Beaconsfield under compulsion of 
law to the owners of the J. M. Stevens, they would 
upon the facts have been entitled to recover those 
damages over against the Btormcock, inasmuch as 
the necessity for paying the money had been 
occasioned by the Stormcock's negligence. For 
these reasons I  am of opinion that the Stormeock 
is alone to blame, and that the defence has not 
been made out.

Solicitors for the plaintiffs, Farlow and 
Jackson.

Solicitors for the defendants, Pritchard and 
Sons.

Tuesday, May 19,1885.
(Before Sir J ames H annen.)

T he Cardiff Steamship Company v . J ohn 
B ahw ick  and  others.

T he  E aisby. (a)
Salvage—Ship and cargo—Liability of owners— 

Average bond— Costs—Higher scale—B. S. C. 
Order LXV., rr. 9, 10.

Where salvage services are rendered to ship, freight, 
and cargo, the shipowners are not personally 
liable fo r the services to the cargo.

Where salvage services are rendered to ship, freight, 
and cargo, there is no duty on the owners of the 
salved ship before delivering the cargo to take a 
bond from the consignees thereof securing payment 
by the consignees to the salvors of salvage due in  
respect of the cargo.

Salvage services were rendered by the steamship G. 
to the steamship B. and her cargo under the fo l
lowing written agreement signed by both the 
masters ; “  A t my request, the captain of the 
steamship G. will tow my ship, the steamship B , 
to St. Nazaire, that being the nearest port for 
repairs. The matter of compensation to be left 
to arbitrators at home, to be appointed by the 
respective owners.”  The B. was towed to St. 
Nazaire, and thence proceeded to Dunkirk, where 
her cargo was delivered to French consignees. A 
salvage action in  rem was commenced in  England 
against ship, freight, and cargo, but the plaintiffs 
not being able to procure the appearance of the 
cargo owners, salvage was awarded in  respect of 
ship and freight only. In  a salvage action in  
personam against the owners of the B. to recover 
salvage fo r the services rendered to the cargo:

Held, that the defendants were not liable under 
the agreement, and that there was no liab ility  
on shipowners to pay salvage fo r services to cargo. 

Costs on the higher scale w ill only be allowed under 
exceptional circumstances, and there were no such 
circumstances in  this case.

T his was a salvage action in  personam instituted 
by the owners, master, and crew of the British 
steamship Gironde against the owners of the 
steamship Ilhisby to recover salvage for services 
rendered to the cargo laden on board the Baisby, 
or, in the alternative, for damages for breach of 
duty.

The particulars of the services were as follows : 
—The steamship Gironde, of 461 tons net, was on 
Sept. 3, 1883, about twelve miles north of the 
Chaussée de Sein Light, bound on a voyage from 
Cardiff to Bordeaux. In  these circumstances the
(a) Reported by J. P. Aspinall and Bctlek Aspinall, Esqrs.,

Barristers-at-Law.

steamship Baisby was sighted flying a signal of 
distress. The Gironde bore down upon the 
Baisby, when the following written agreement 
was entered into between the two masters : “  A t 
my request the captain of the steamship Gironde, 
of Cardiff, w ill tow my ship, the steamship Baisby, 
of London, to St. Nazaire, that being the nearest 
port for repairs. The matter of compensation to 
be left to arbitrators at home to be appointed by 
the respective owners. Signed in duplicate by 
both masters.”  The Baisby was a steamship of 
1502 tons net, bound on a voyage from Bombay 
to Dunkirk, and laden with a cargo of about 3650 
tons of grain and seed. The position of the Baisby 
was perilous. Her holds were flooded, there was 
water in the engine-room, which had put out the 
fires, some of her sails had been carried away, 
and there was a current setting her in shore. A t
2.30 p.m. the Gironde began to tow, and after con
siderable difficulty and danger the Baisby was 
safely brought to an anchorage off St. Nazaire at
7.30 a.m. on Sept. 5.

The statement of claim, so far as is material, 
was as follows :

5. The Raisby was partially repaired at St. Nazaire, 
and with her cargo on board was subsequently towed to 
Dunkirk, her port of discharge, and her cargo was then 
duly delivered by the defendants to the consignees 
thereof, from whom, and each of whom, the defendants 
took and received a bond or agreement, whereby the said 
consignees undertook to pay to the defendants the pro
portion due in respect of the said cargo of any Bum  or 
sums paid by or recovered against the defendants for 
and in respect of the said services, and generally for and 
in respoct of general average and salvage.

(>. In the alternative, the plaintiffs allege that the 
said cargo was taken to Dunkirk and delivered as afore
said, and that i t  was the duty of the defendants to the 
plaintiffs, before and at the time of delivering the said 
cargo to the consignees thereof, to obtain and take from 
the said consignees, and each of them, a bond or agree
ment securing the payment by the said consignees and 
each of them, of any sum or sums due from them, and 
each of them and paid or recovered in respect of the 
said servioos, and generally for and in respect of general 
average and salvage upon the said cargo ; and the 
plaintiffs allege that the defendants failed to perform 
the said duty, and to obtain and take the said bond or 
agreement, and thereby have prevented the plaintiffs 
from recovering against the said cargo the salvage due 
to them in respect of the said oargo.

11. The said agreement to tow the Raisby was an 
agreement to render salvage services for reward to the 
said Bhip and her cargo, and was entered into by the 
master of the Raisby as agent for the defendants.

The defence, so far as is material, was as follows :
4. As to paragraph five of the statement of claim, the 

defendants say that, before delivery of the cargo at Dun
kirk, the consignees thereof agreed to pay to the defen
dants such amount as might be adjudged by the laws in 
force in France (of which country the consignees of the 
said cargo were subjects and in which oountry they were 
residing) to be payable by the said owners in respect of 
any general average contribution due by them as such 
owners.

5. The defendants deny that there was any duty from 
them to the plaintiffs to obtain and take from the con
signees of the said cargo a bond or agreement securing 
the payment by them of any sum or sums of money in re
spect of general average and salvage upon the said oargo 
as alleged. The defendants also deny that they have, 
by the alleged breach of duty or otherwise, prevented 
the plaintiffs from recovering against the said cargo 
such salvage (if any) as is due to the plaintiffs in respect 
of the said cargo.

9. The defendants deny that the master of the Raisby 
was their agent to render them liable in this aotion, and 
they deny that there is anything due from them to tha 
plaintiffs in respect of the eaid services.
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A t the hearing i t  appeared that on the 4th Oct. 
1883 the plaintiffs commenced an action in  rem 
in  England against ship, freight, and cargo, but 
in consequence of the plaintiffs being unable to 
procure the arrest of the cargo or the appearance 
of the cargo owners, the proceedings against the 
cargo were abandoned. In  that action the plain
tiffs recovered 4000Z. ns salvage in respect of the 
services rendered to the ship and freight. On 
Deo. 28, 1883, the plaintiffs commenced an action 
in  the Tribunal de Commerce at Dunkirk for 
salvage to cargo against the consignees of the 
cargo, in which i t  was decided that no action would 
lie, because the proceedings had not been taken 
against the owners of ship and cargo con
jointly, and because the master was not a party 
to the proceedings. The plaintiffs put in  the 
defendants’ log, and called evidence in support of 
their statement of claim.

The defendants called M. Dumont, a French 
advocate, who stated that the plaintiff's might 
have arrested the ship, freight, and cargo at 
Dunkirk or St. Nazaire, and retained the cargo 
until bail was given, or a court of competent 
jurisdiction had adjudicated upon the claim. 
A, M. Allibert proved that he, as representing the 
Raisby, drew up an average bond at Dunkirk in 
the usual French form providing that the adjust
ment should be in conformity with the law and 
jurisprudence of the Tribunal de Commerce at 
Dunkirk.

Sir Walter Phillimore and J. P . Aspinall for the 
plaintiffs.—The defendants are liable under tho 
agreement. Apart from the agreement there is 
a primary liability on the shipowner to pay 
salvage for services to the cargo. The effect of 
the decision in Anderson v. The Ocean Steamship 
Company (52 L. T. Rep. N. S. 441; 5 ABp. Mar. 
Law Cas. 401 ; 10 App. Cas. 107) is that a 
master may contract when ship and cargo are 
in peril so as to bind the cargo and the ship
owner, but he so contracts as agent for the 
shipowner, and qua third parties, the shipowner 
is primarily liable. No injustice is done to the 
shipowner by so deciding, since he has a remedy 
over against the cargo for any salvage he may 
have to pay in respect of the cargo. In  Akerblom v. 
Price (7 Q. B. Div. 129; 44 L. T. Rep. N. S. 837 ; 
4 Asp. Mar. Law Cas. 441) salvage in respect of 
cargo was primarily paid by the shipowner, who in 
that action sought to recover over against the cargo 
owner. The authority of the master as agent for 
the shipowner is sufficiently wide to enable him to 
enter into an agreement, express or implied, 
rendering the shipowner liable for salvage in 
respect of the whole adventure :

The Medina, 2 P. Div. 5; 3 Asp. Mar. Law Cas. 305;
35 L. T. Rep. N. S. 779;

The Alfred, 50 L. T. Rep. N. S. 511; 5 Asp. Mar.
Law Cas. 214;

The Va.ndyck, 5 Asp. Mar. Law Cas. 17; 47 L. T.
Rep. N. S. 694.

The words of the agreement are sufficient to im 
pose this liability on the shipowner, and in con
struing the agreement it  is to be remembered that 
the services to the cargo were beneficial to the 
shipowner, and i t  is to bo presumed that this was 
present to the mind of the master on entering 
into the agreement. I t  is further contended that 
the defendants are liable in tort, because, owing to 
breach of duty on their part, we have been unable 
to proceed in  rem against the cargo. The ship

owner having possession of the cargo, he had no 
right to part with i t  without securing to the 
plaintiffs the means of recovering salvage in 
respect of i t :

Crooks v. Allan, 5 Q. B. Div. 38; 4 Asp. Mar. Law 
Cas. 216; 41 L. T. Rop. N. S. 800.

Webster, Q.O. and Myburgh, Q.C. (with them 
Bucknill) for the defendants.—The master has no 
authority to bind the owner for salvage to cargo. 
The fact that there is no trace of any such 
authority or of such primary liability on the 
shipowner in the books, is in itself strong evidence 
of tho correctness of the defendants’ contention. 
Salvors have both a possessory and a maritimo 
lien in respect of the res salved. Their remedy 
is, therefore, against the res or its owner. In  
Anderson v. The Ocean Steamship Company and 
Akerblom v. Price the question was not 
whether tho shipowner was bound to pay 
salvage in respect of cargo, but whether, having 
done so, ho could recover i t  iti general average 
against tho cargo owner. The decisions of Dr. 
Lusbington in The Mary Pleasants (1 Swa. 224) 
and in The Pyrenee (Br. & L. 189) distinctly lay 
i t  down that ship and cargo must each pay its 
own share of salvage, and that neither can be 
made liable for the salvage due from the other. 
Assuming tho master to have the necessary 
authority to bind the shipowner, he has not 
done so by this agreement. There is no mention 
in it  of cargo. The only agreement is, that tho 
compensation is to be left to arbitrators. There 
is no authority for saying that a shipowner is 
bound to take an average bond to protect salvors. 
Average bonds are taken for the protection of the 
shipowner, to secure proper payments as between 
himself and the cargo owners. The case of 
Crooks v. Allan  is not in point. In  that 
case the shipowner was held liable to cargo 
owners for omitting to take the necessary steps 
to secure payment of general average. There tho 
cargo owner’s only remedy lay in the shipowner 
procuring an adjustment of general average. In  
the present case the salvors have a possessory 
and a maritime lien, two most effective remedies. 
Moreover, i t  has been proved that the defendants 
did in fact take an average bond in  the French 
form, and have, according to the decision in 

1 Simonds v. White (2 B. & C. 805), done all that is 
required of them.

Sir W. Phillimore in reply.—The cases of The 
Mary Pleasants and The Pyrenee only decide that 
the ship itself is not liable lor salvage to the cargo. 
The plaintiff's are, however, not seeking to recover 
in  rem against the Raisby, but personally against 
her owners. In  the case of a canal boat carrying 
goods in inland waters, if she were to break 
down, and her owners or master were to employ 
persons to rescue the cargo, and provide another 
boat to carry it on, i t  is clear that the owners of 
the boat would have to pay all the cost of the 
rescue and of the forwarding, and equally clear 
that the master of the canal boat would have 
authority to enter into the necessary contract, 
it  being one of the incidents of his employ
ment. In  the present case, the engagement 
of a vessel to render salvage services to ship 
and cargo is one of the ordinary incidents of 
the employment of the master of a seagoing 
vessel.

Cur. adv.vult.
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May 19.—Sir James H annen.—The facts of 
this case are as follows: The defendants’ 
steamship Baisby, on a voyage from Bombay to 
Dunkirk, when about twelve miles from the 
Chaussee do Sein Light being disabled, gave 
signals for assistance. The plaintiffs’ steamship 
Gironde went to her assistance, and the following 
document was signed by the two captains : “  A t 
my request the captain of the steamship Gironde, 
of Cardiff, w ill tow my ship the steamship Baisby, 
of London, to St. Nazaire, that being the nearest 
port for repairs; the matter of compensation to 
be left to arbitrators at homo to bo appointed by 
the respective owners.”  The Gironde thereupon 
towed the Baisby to St. Nazaire, where she was 
sufficiently repaired to proceed to Dunkirk, her 
port of destination. The cargo was delivered to 
the several French consignees at Dunkirk. After 
some ineffectual attempts to arrange a reference 
the plaintiffs commenced an action in this 
division for salvage against the ship, freight, and 
cargo, but being unable to procure the appearance 
of the owners of the cargo in those proceedings 
they were abandoned so far as i t  related to the 
cargo and its owners, and tho action was con
tinued against the ship and freight and its owners 
alono. In  that action a sum of 4000L was re
covered for salvage of ship and freight on an 
estimated value of 35,0001. While this action 
was proceeding the plaintiffs commenced an 
action in the French Tribunal de Commerce, at 
Dunkirk, for salvage of the cargo, in which they 
failed, and they now proceed in this action against 
the owners of the Baisby personally to recover 
from them remuneration for the salvage of the 
cargo. The question is whether this action can 
bo maintained. I t  is clear that no primary 
liab ility rests upon the ship or its owners to pay 
for the salvage of the cargo. I t  is laid down 
in Abbot on Shipping, tit. “  Salvage ”  6 : “  W ith 
respect to the parties liable to pay salvage and the 
interest in  respect of which it is payable, the rule 
is that the property actually benefited is alone 
chargeable w ith the salvage recovered.”  In  The 
Byrenee i t  was explicitly decided that the 
Bhip is not liable for the salvage of cargo, and 
The Mary Pleasants (1 Swa. 224) is to the same 
effect. But it  is contended for the plaintiffs that 
in this case the defendants are liable by virtue 
of the alleged agreement entered into between 
the two captains. The so-called agreement, how
ever, does not purport to extend the liability of 
the shipowners, or indeed to fix any liability on 
anyone except in so far as such liability may be 
created by the acknowledgment it  contains that 
the captain of the Baisby had requested the 
captain of the Gironde to tow his ship to St. 
Nazaire. This part of the document in no way alters 
the position of the parties from what it  would 
have been if the captain of the Baisby had simply 
accepted the services of the Gironde, in which 
case i t  has not been contended that a claim could 
have been maintained against the ship or its 
owners for salvage of the cargo, The only agree
ment contained in the document is that ‘'the 
matter of compensation”  (without reference to 
the persons or property to bear it) “  is to be left 
to arbitrators at home.”  This, however, was value
less as an agreement. I t  could not have been 
pleaded as any answer to an action for salvage 
brought in the ordinary way in the Admiralty 
Division, and i f  effect could have been given to it

at all i t  would only have been by bringing an 
action upon i t  for not submitting to arbitration. 
And this action is not of that nature. I t  appears 
to me, therefore, that the plaintiffs altogether 
fail to show any liability on the part of the defen
dants to pay for the salvage of tho cargo, and I  
should not have though t i t  necessary to say more, but 
that i t  has been argued that there are cases which, 
though they do not expressly decide that the ship
owner is liable in the first instance for the salvage 
of the cargo, yet they imply such a liability. The 
most important of these cases is the recent one 
in the House of Lords of Anderson v. Ocean Steam
ship Company (ubi sup.). There Lord Blackburn, 
delivering the judgment of the House, held that 
where the owners of a salved vessel had entered 
into a binding agreement with the salvors, and 
had paid a particular sum for salvage of ship and 
cargo, they might recover such portion of i t  as a 
ju ry might th ink reasonable from the owners of 
cargo as geueral average. Their Lordships did 
not decide that, apart from agreement, the owners 
of tho ship would have been liable to pay for the 
salvage of the cargo. The principle upon which 
the decision proceeded is explained in the passage 
cited at p. 114 of 10 App. Gas. from Kemp v. 
Halliday. That principle is, that money actually 
and necessarily expended for the preservation of 
ship and cargo is as much a voluntary sacrifice 
for the common benefit as the sacrifice of a mast 
or anchor would have been. Here the defen
dants havo not paid anything in respect of the 
salvage of cargo, nor have they entered into any 
agreement to pay it. The liability both as to the 
parties responsible and the amount is left at 
large to be determined in due course of law, and 
that is, as i t  appears to me, that the plaintiffs 
must seek their remedy for salvage of cargo, as 
distinct from ship, from those who have had the 
benefit of that salvage.

Another ground of complaint is thus alleged in 
the statement of claim : that i t  was the duty of the 
defendants to the plaintiffs, before delivering the 
cargo, to obtain from the consignees of the cargo a 
bond or agreement securing the payment to the 
consignees of any sum due from them, and paid or 
recovered in respect of the plaintiffs’ services, and 
that the defendants have failed to perform this 
duty, and thereby have prevented the plaintiffs 
from recovering against the cargo the salvage due 
in  respect of it. But there was no duty towards 
the plaintiffs to obtain such a bond. I f  indeed 
the defendants were liable in  this action, and 
could have obtained such a bond as the plaintiffs 
allege it  was the defendants’ duty to take, i t  was 
imprudent of them, in their own interest, not to do 
so, but the plaintiffs have no right of action 
against the defendants because they did not do 
something for their own security. But, as a 
matter of fact, the defendants did take an average 
agreement in  the French form, which stipulates 
that the adjustment shall be “ in conformity with 
the law and w ith the jurisprudence of the Tribunal 
of Commerce at Dunkirk,”  and i t  has not been 
shown that they could have obtained any other. 
The allegation in the statement of claim that the 
plaintiffs have been prevented by the defendants 
from recovering against the cargo the salvage 
due in respect of i t  is wholly unsupported. I t  
has been proved by M. Dumont, a French 
advocate, that the plaintiffs might have asserted 
their lien on the cargo by arresting i t  either at
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Sfc. Nazaire or at Dunkirk, and the plaintiffs 
were expressly warned by the defendants’ agent 
that i f  they did not arrest the cargo they would 
lose their lien, and that the responsibility would 
rest with them. Instead of doing this the plain
tiffs instituted a suit for salvage before the 
Tribunal of Commerce against the owuerB of the 
cargo, in which they failed. I  of course abstain 
from criticising the judgment of the French 
court, but M. Dumont was of opinion that it 
would have been reversed on appeal. I  observe, 
however, that one of the grounds of the deoision 
was that “  the cargo had been delivered to the 
claimers thereof without the captain of the 
Gironde having taken any Bteps to make valid or 
protect the rights which he now claims to have 
over the cargo ; ”  from which i t  would seem that, 
i f  the plaintiffs have lost their remedy against 
the cargo owners in France, i t  is by their own 
default. For these reasons I  am of opinion that 
the plaintiffs have faded to establish their claim, 
and that the actioo must be dismissed with costs.

Myburgh, Q.C., for the defendants, a'-ked for 
costs on the higher scale. According to Order 
LXY ., r. 9, costs on the higher scale may be 
allowed “ on special grounds arising out of the 
nature and importance or the difficulty or urgency 
of the case.”

Tho President.—I  see no special grounds in 
this case for allowing costs on the higher scale. I  
have before pointed out it  was only in excep
tional cases that costs on the higher scale ought to 
be allowed. Provision has been made by rule 10, 
Order LXY., for the taxing officer to allow such 
costs on the higher scale in respect of particular 
matters as he may think fit. I  see no reason for 
allowing all the costs to be taxed on the higher 
scale, and therefore I  must refuse the applica
tion.

Solicitors for the plaintiffs, Fielder and Sumner, 
for F. de Courcy Hamilton, Cardiff.

Solicitors for the defendants, Botterill and 
Roche.

June 11 and 15, 1885.
(Before Butt, J.)
T h e  C h u s a n . (a)

Collision—Trawlers’ lights—Regulations fo r Pre
venting Collisions at Sect 1884, art. 10.

Art. 10 (a) of. the Regulations fo r Preventing 
Collisions at Sea 1884, requiring all fishing 
vessels of twenty tons net and upwards, “  when 
under way,”  to carry the ordinary lights of a 
vessel under way, unless required by other regula
tions to carry the lights therein prescribed, is 
applicable to trawlers whilst engaged in  trawling 
and in  motion.

Where a steamship having come into collision with 
a trawler, which, in  violation of the Regulations 
fo r  Preventing Collisions at Sea, was carrying a 
white masthead light in  addition to side lights, 
and it  appeared that those on board the steamship 
had not seen the white light, the Court refused to 
hold the trawler to blame fo r the breach of the 
regulations, on the ground that it  could not 
possibly have contributed to the collision.

T his was a damage action in rem, instituted by
(a) Reported by J . P. A spinall and B o ile r  A spihall, Esqrs.,

Barristers-at-Law .

the owner of the fishing smack J. C. U. against 
the steamship Chusan to recover damages occa
sioned by a collision with the Chusan.

The collision occurred in the English Channel 
on Deo. 24, 1884. The whole of the crew of the
I .  0 . U. were drowned.

The plaintiffs, by their statement of claim, 
alleged as f o l l o w s O n  Dec. 24, 1884, the 
cutter-rigged smack I. C. U., of fifty tons 
register, was in the English Channel on a 
fishing voyage, manned by a crew of four 
hands all told. About 2.15 a.m. the I .  C. U. 
was between the Start Point and Portland Bill, 
Berry Head, bearing about N.W., distant about 
twenty miles. The weather was squally, the wind
E.N.E., the tide ebb, and the I. C. U. was proceed
ing on the starboard tack at an unknown rate of 
speed. Her regulation lights were duly exhibited 
and a good look-out was being kept. In  theso 
circumstances those on board her sighted the 
Chusan. The J. C. U. kept her course and burnt 
flares over her quarter, but the Chusan ran into 
her, and with her stem struck the port bow of the 
I- C. TJ„ catting her down and sinking her, and 
the whole of the crew of the I .  C. TJ. were drowned.

Tho defendants, by their defence, denied that 
the Chusan had come into collision with the 
I .  C. U., but admitted that she bad been in collision 
with a vessel name unknown, and alleged that, if 
such vessel was the I. C. U., the collision was 
solely caused by the negligent navigation of the
I .  C. TJ.

The statement of facts pleaded by the defendants 
was as follows :—On Dec. 24,1884, shortly before
2.30 a.m., the Chusan, a steamship of 2651 tons, 
bound from India to London, was in the English 
Channel off Lyme Bay. Tho Chusan was steering 
L. by S., and proceeding at the rate of about ten 
knots. Her regulation lights were duly exhibited 
and a good look-out was being kept. A t such time 
several bright lights of vessels were seen ahead and 
on the port bow. The course of the Chusan was 
altered under a port helm in order to pass clear 
to the southward of snch lights. The Chusan 
proceeded under her port helm for a short time, 
when the red light of a vessel was seen about two 
points on the starboard bow, at a distance of about 
a quarter of a mile. The helm of the Chusan was 
immediately put hard-a-port and her engines 
were stopped. The vessel then showed a white 
ligh t over her port quarter, but the stem of the 
Chusan almost immediately struck her on her 
port side, and she sank in a short time, all hands 
being lost.

The deiendants charged the smack with not 
keeping her course, and with not having her side 
lights properly burning and exhibited in accord
ance with the Regulations for Preventing Col
lisions at Sea.

A t the hearing the witnesses called on behalf 
of tho plaintiff were the plaintiff himself, a sur
veyor, the master of a fishing smack belonging to 
the same fleet as the I. C. TJ., and the look-out on 
board the Chusan.

The plaintiff and the surveyor proved that the 
J. C. V. carried proper lights, that the I .  C. TJ. had 
not been seen since the 24th Dec., and that the 
plaintiff had received from the Reoeiver of 
Wreck a stern board belonging to her boat, 
bearing the name J. C. TJ., and that no other smack 
belonging to the fleet had been lost at that time. 
The master of the smack Pioneer proved that he
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had sailed on the voyage in question in com
pany with the I .  C. TJ., that during the night of the 
23rd Dec. the I .  G. U. had been fishing with her 
trawl down, that he saw the Ghusan, go in the direc
tion of the I .  G. U ., that he then lost sight of the 
J. G. U., and never saw her again, that about five 
minutes before the collision the I .  0 . V. was exhibit
ing a white light at her masthead, that she was then 
evidently hauling up her trawl, and that he saw 
no other lights on her except the bright light. 
The look-out from the Ghusan proved that he 
reported a red light on the starboard bow distant 
about two ship’s lengths, that the Ghusan came 
into collision with the vessel exhibiting the red 
light, and that he believed i t  to be a fishing 
smack.

A t the close of the plaintiffs’ evidence i t  was 
submitted by counsel for the defendants that 
there was no case made out, first, because there 
was no proof of the identity of the I .  G. U. with 
the vessel w ith which the Ghusan had come into 
collision; and secondly, because there was no 
evidence of negligence on the part of the Chusan.

Butt, J. held that there was evidence of identity 
and of negligence.

The defendants did hot call any witnesses.
B u c k n il l (with him N elson) for the plaintiffs. 

—I t  being proved that the Ghusan  ran down a 
smack on the morning of the 24th Dec., and sank 
her, all hands being drowned, and that the I .  0 . TT. 
was in the immediate neighbourhood, and was 
sunk with all hands, the conclusion is that Bhe 
was sunk by the Chusan. The evidence being 
that the look-out on the Ghusan, going ten knots, 
reported a red light on the starboard bow, distant 
a quarter of a mile at the outside, i t  was the duty 
of the Ghusan to have immediately reversed her 
engines. A ll she did was to port her helm and 
stop her engines. She is therefore to blame for 
a breach of art. 18 of the Regulations for Pre
venting Collisions at Sea.

H a ll ,  Q.C. (with him Sir W a lte r F h il lim o re  
and B aden-P ow e ll) for the defendants.—The onus 
is on the plaintiffs to prove conclusively that the 
Chusan came into collision with the Bmack. The 
evidence on this point is merely problematical. 
There is also an absence of affirmative evidence 
fixing the Chusan with negligence. Assuming 
there to have been negligence on the part of the 
Chusan, the smack is also to blame for infringing 
the regulations by carrying an improper light.

Butt, J.—I  am now prepared to give my opinion 
upon all but the question as to whether the smack 
is to blame for not exhibiting proper lights, or 
what is the same thing, for exhibiting improper 
lights. In  my view of this case there is no doubt 
upon the evidence that the Ghusan sank the smack 
L  G. U. A ll hands on the I .  G. U. having 
perished, it  is, of course, extremely difficult to 
establish a case of negligence against the steamer, 
but a plaintiff is bound to establish his case, and 
the question therefore arises whether, in the state 
of the evidence, I  can find negligence against the 
steamer. Now, i t  is difficult to say what lights 
this smack, the I .  G. TJ., carried at different times 
in the course of the night, and until I  have heard 
an argument upon the point I  am not prepared 
to decide what lights a smack with her trawl 
down ought to carry. But the plaintiffs have 
called one of the crew of the steamer, and he has 
Baid that, being the look-out man on the starboard

bow of the Chusan, he saw, and saw for the first 
time, at a distance of two ship’s lengths, a red 
light on board the smack the Ghusan ran down. 
The plaintiffs having, under the peculiar circum
stances of the case, been forced to call a witness 
from the other ship, I  do not hold that they are 
bound to take everything that this witness says 
as true, and I  am not inclined so to take it. I  
notice that in the preliminary act and in the 
pleadings it  is stated that the red light of the 
smack run down by the C husan  was seen by those 
on board the Chusan at a quarter of a mile 
distant. I f  the defendants had wanted to discount 
this statement, although it  is not always allowed 
to parties to depart from their preliminary act, 
they should have called evidence. The whole of 
their officers and crew were, I presume, available, 
but they have chosen to let the matter stand upon 
the plaintiffs’ evidence, and upon their pleadings. 
In  that state of things, acting under the advice 
of the Elder Brethren, I  have no hesitation in 
saying that the steamer saw, as she has pleaded, 
the smack’s red light at about a quarter of a mile 
distant. I f  she had no time to clear the smack 
under a port helm, it  was her manifest duty, under 
the rules, not only to stop, but to reverse her 
engines. She takes a half measure, she stops, but 
she does not reverse—that is the story told on her 
pleadings. I  th ink that was wrong, and there
fore I  hold her to blame—the question whether 
the smack is also to blame depends upon the 
question of lights. That is a matter which I  w ill 
not decide until I  have heard further argument of 
counsel upon it.

June  15.—The question as to whether the 
smack was carrying the lights required by the 
regulations now camo on for argument.

Sir W a lte r P h ill im o re  (with him H a ll,  Q.C, 
and B aden-P ow e ll) for the defendants.—The 
master of the F ion se r has said that the smack 
was exhibiting a masthead light five minutes 
before the collision, and that he never saw her 
exhibiting any other lights. The look-out on the 
Chusan, although keeping a vigilant look-out, 
only sees the red light when distant two ship’s 
lengths. I f  the masthead light was being carried 
five minutes.before the collision, the presumption 
is that i t  was being carried immediately before 
the collision. A  trawler, whether engaged in 
fishing or not, has no right to be exhibiting a 
white light. This collision having happened in 
Dec. 1884, art. 10 of the Regulations for Prevent
ing Collisions at Sea 1884 is applicable. By art. 
10 (a) : “  A ll fishing vessels and fishing boats of 
twenty tons net registered tonnage or upwards 
when under way, arid when not required by the 
following regulations in this article to carry and 
show the lights therein named, shall carry and 
show the same lights as other vessels under way.”  
As none of the subsequent regulations provide for 
trawlers, the result is that they are bound to show 
the same lights as a vessel under way. I f  so, the 
I .  G. TJ. was wrong in exhibiting a white l ig h t:

The Dunelm, 5 Asp. Mar. Law Oas. 304 ; 51 L. T.
Rep. N. S. 214; 7 P. Div. 1G4.

The fact also that the red light was never seen by 
the master of the Pioneer, and only seen by the 
look-out on the Chusan at a short distance, 
proves that the red light was only put up at the 
last minute, and not in proper time. Vessels are 
entitled to have the assistance of side lights for
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a distance of two miles, and the I .  G. U. has 
therefore infringed the regulations in this respect.

Bucknill (with him Nelson) for the plaintiffs.— 
I t  is submitted that art. 10 (a) of the Regulations 
for Preventing Collisions at Sea is not applicable 
to trawlers. I f  so, trawlers are entitled to 
exhibit the white masthead ligh t required by the 
old regulations. No mention is made of trawlers 
in  this regulation, and it  is therefore to be 
assumed that they were not meant to be touched 
by this article. I t  speaks of “ all fishing vessels 
. . . . when under way.”  The words, “  when
under way,”  negative the idea of the article 
applying to trawlers with their trawls down 
engaged in fishing. The evidence of the master 
of the Pioneer that he only saw a masthead light 
is not conclusive of there being no red light 
exhibited. He had no reason to give particular 
notice to what lights the I .  G. U. was showing. 
The onus is upon the defendants to substantiate 
the charge that the smack was carrying improper 
lights, and this they have failed to do. Assuming 
the smack to have been improperly exhibiting a 
white light, i t  is a breach of the regulations which 
could not possibly have contributed to the colli
sion, because it  was never seen by those on the 
Ghusan.

Butt, J.—In  this case 1 have already decided 
that there was negligence on the part of the 
Ghusan, and the question now remaining is, 
whether there was contributory negligence on the 
part of the smack. The first matter which it  is 
material to consider is, what lights these smacks, 
when trawling, are bound to carry under the 
regulations. This is by no means the first case 
in which we have had considerable difficulty in 
deciding what lights these vessels are bound to 
carry. I  confess it  is a matter of some astonish
ment to me that, after so much discussion in this 
court, in the Court of Appeal, and in the public 
press on this question, with reference to the case 
of The Punelm (ubi sup.), the new regulations 
should have been published without some more 
specific and distinct provision as to what lights 
trawlers should carry. However, I  can only deal 
w ith such materials as the Legislature has pro
vided, and, after carefully listening to the argu
ments of counsel, I  have come to the conclusion 
that under the Regulations of 1844 these vessels, 
when trawling—i.e., when moving through the 
water with their trawls down—are bound to carry 
the side lights that ordinary sailing vessels 
carry. I  th ink that not only the I .  0 . U., but all 
these fishing smacks on this occasion with white 
lights were infringing the statutory regulations, 
and though I  do not say that i t  is free from doubt 
I  so hold. What is to be the result of this 
infringement on the part of the I. G. U. ? 
Although she may have infringed the regulations 
at an earlier period, it  is plain that she was 
carrying her coloured lights at the time of the 
collision, and we have the very best evidence of 
that because the red light was seen by those on 
board the Ghusan. The defendants not only 
plead that they saw it, but the look-out man from 
the Chusan says he saw the red light of the 
I .  G. TJ. before the collision. But i t  is suggested 
that i t  was exhibited only at a distance of two or 
three ship’s lengths; that is, when the smack was 
close to the steamer. Now I  think that the pre
sence of the light before the collision affords a

presumption on which the court may act, that i t  had 
been there at an earlier time, unless that presump
tion is rebutted by some satisfactory evidence to 
the contrary. I t  was competent for the owners of 
the Chusan to have called the officers and crew 
who were on deck to have said that the light 
was not there until they got within a certain dis
tance. The defendants have not called either 
officers or men. The plaintiffs, in the difficulty 
in which they were placed owing to the crew of 
the smack being drowned, were forced to call the 
look-out man on the Ghusan, who says he saw the 
red light on the starboard bow, but only at the 
distance of two ship’s lengths. Is that evidence 
on which I  ought to act ? 1 do not th ink i t  is. 
I  should have thought that the crew of the smack 
being drowned, the owners of the Ghusan would 
have been desirous of offering all the evidence in 
their power in explanation of this most unhappy 
occurrence. They have elected to do otherwise.

Now, with regard to the witness from the 
Ghusan, in the first place he is contradicted by 
the preliminary act and the defence, in which 
i t  was stated that the red light was seen a 
quarter of a mile off. Whatever may have been 
the ease with reference to the red light, it  is 
proved to my satisfaction that the smack’s white 
ligh t was exhibited some time before the collision, 
and yet the look-out man on the Ghusan never 
saw it. I f  he did not see the white light when he 
ought to have seen it, i t  is too much to ask me 
to accept his story as to the red light. I  am 
satisfied, so far as that man is concerned, that ho 
was not keeping a good look-out, and, as his is the 
only evidence with which I  have been favoured, 
I  am not prepared to decide upon i t  that the red 
light was only put up at the last moment. 
Against the considerations to which I  have given 
expression there is the evidence of the master of 
the Pioneer, who says that within five minutes of 
the collision he saw the white light of the I. G. TJ. 
and saw no side lights. Having regard to that 
evidence, I  am asked to say the red ligh t was not 
there. The steamer waB going about ten knots. 
She would, therefore, be certainly no further than 
a mile from the smack when the smack passed 
the Pioneer, which is the time to which the master 
of the B rillian t refers. I f  the red light was not 
visible then, the I. G. TJ. was in default, because it  
ought to have been visible when the Ghusan was 
two miles distant. The contention, therefore, is 
that the red light was exhibited too late. But in 
answer to that i t  is to be remembered that the 
master of the Pioneer had no reason to give 
special notice to the I .  C. TJ. or to the lights she 
was carrying. A ll he seems to recollect is that 
he saw the white light. I t  would be excessively 
dangerous to trust to such evidence. I t  is not 
at all impossible that the I. G. TJ. may have 
placed her coloured lights in position as soon as 
she got her trawl up, and i t  is very possible she 
may have left the white light up, in which case 
the evidence of the master of the Pioneer would 
be reconciled with the fact that the red light was 
visible before the steamer saw it. I t  may be said 
that it  would be an infringement of the regula
tions to have the white ligh t up i f  the side lights 
are exhibited. I t  is true that it would be, but in 
this case it  could not possibly have contributed to 
the collision, because those on board the steamer 
never saw the white light. On the whole, I  do 
not th ink there is evidence to rebut the presump-
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fcion that the red light was up at an earlier time 
than the look-out man on the Chusan saw it. 
That being so, I  do not think the charge of negli
gence against the smack is made out, and I  
pronounce the Chusan alone to blame.

Solicitors for the plaintiff, Louiless and Co.
Solicitors for the defendants, Freshfields and 

Williams.

Tuesday, June 16, 1885.
(Before B u t t , J.)

T he W iiic k iia m . (a)
Practice—Interrogatories—Deposit—Security fo r 

costs—Co-ownership action—Order X X X I., r. 26. 
Where in  a co-ownership action, brought by a 

managing owner against his co-owners for an 
account to recover a balance, the p la in tiff sought 
to interrogate the defendants, who were numerous, 
and to be dispensed from  making the usual 
deposit, the defendants contending that a 
deposit ought to be made in  respect of each 
defendant interrogated, the Court ordered a 
deposit of 51„ and' 10s. fo r each additional folio  
over five and no more.

T his was a motion by the plaintiff in a co-owner
ship action for an order that security for the 
costs of delivering interrogatories by the plain
tiff to the defendants might be dispensed with.

The action was brought by the plaintiff as late 
managing owner of the steamship Whickliam to 
recover from the defendants, bis co-owners, the 
sum of 55001. for moneys due for disbursements 
made and liabilities contracted on behalf of such 
co-owners, and upon an account stated.

The plaintiff was owner of five sixty-fourths 
shares in the Whickham, and proposed delivering 
interrogatories to the defendants, thirty-four in 
number, as to the terms of management under 
which he had been appointed managing owner.

In  support of the motion an affidavit was filed, 
of which the following is material:

3. Particulars have been delivered by the defendants 
who are defending this action, from which i t  appears that 
there are thirty-four co-owners defending this action.

4. A ll the said defendants are represented by one 
firm of solicitors.

<5. The plaintiff is advised to deliver interrogatories 
to each of the defendants defending this action. Such 
interrogatories have been settled by counsel, and are 
twenty-nine folios long. There is only one set of 
interrogatories for all such defendants.

7. The amount of deposit to be made under Order 
X X X I., r. 26, in respect of one such set of interrogatories 
administered to one person would be 171., and when 
administered to thirty-four persons it  would he G08i.

8. Plaintiff is advised by counsel that discovery by 
interrogatories from each of the defending defendants is 
essential to his case. Owing to the defendants w ith
holding payment of the whole of the plaintiff’s claim, 
the plaintiff is somewhat embarrassed momentarily, 
and he is wholly unable to deposit such an amount as 
0081.

In  an affidavit filed on behalf of the defendants, 
it  was alleged that the expense of obtaining 
answers to the interrogatories would be con
siderable, owing to the defendants being resident 
in different parts of the country, and owing to 
several of them living at a distance from the 
residence or office of a commissioner. I t  was 
also alleged that some of the defendants were old
(a) Reported by J . P . A spinall andBuTLEE A spinall, Esqrs.,

B a rris te rsa t-L a w .

ladies, who would probably require the personal 
attendance of their own solicitor.

J. P. Aspinall, for the plaintiff, in support of 
the motion.—Having regard to the particular 
circumstances of this case, the plaintiff is asking 
to be allowed to deliver interrogatories without 
making the usual deposit of 51. referred to in 
Order X X X I., r. 26. The defendants contend 
that, as interrogatories are being delivered to 
thirty-four defendants, a deposit of 51. is to be 
made in respect of each defendant. The result 
of this contention would be that the plaintiff 
would have to deposit between 6001. and 7001. in 
order to interrogate the defendants. The rule 
speaks only of 51., and of 10s. for every additional 
folio over five. The interrogatories, though 
administered to thirty-four different defendants, 
are ail the same, and the defendants are all 
represented by the same solicitor.

Bucknill for the defendants.—The words of the 
rule point to a deposit of 51. in respect of each 
set of interrogatories. [ B o tt , J.—What power 
have I  to order more than a deposit of 51. and so 
much per folio. The rule speaks of that and no 
more. The deposit is after all only a test of bona 
fides.~] In  the present case the defendants are 
resident in different parts of the country, and 
separate expenses w ill be incurred in respect of 
each defendant. The defendants rely upon the 
following decisions :

Aste v. S tu m o re ,49 L. T. Rep. N. S. 742; 13Q. B.
Div. 326; 5 Asp. Mar. Law Cas. 175;

Jubb v. Bibbs, W. N. Dec. 8,1883, p. 208 ;
Smith v. Reed, W. N. Dec. 1, 1883, p. 196.

B u t t , J .—My view is that the right order is to 
order the plaiptiff to pay into court 51., and 10s. 
for every folio in excess of five. In  so ordering 
I  do not wish to be thought to disagree with any
thing Field, J. has said ; but, in the exercise of 
my discretion, I  th ink that is the proper order.

The following order was accordingly drawn u p :
“ The judge, having heard counsel on both 

sides, directed that the plaintiff do pay into court, 
as security for the costs of the interrogatries to 
be delivered by him, the sum of 51., together with 
10s. for every additional folio exceeding five of 
such interrogatories, and that the costs of this 
motion be costs in the action.”  (a )

Solicitors for the plaintiff, Thomas Cooper 
and Co.

Solicitors for the defendants, Maples, Teesdale, 
and Co.

June 24 and July 1, 1885.
(B efore B u t t , J.)
T h e  R a in b o w . (6)

Wages action—Master—Managing owner—Lien 
fo r wages—Merchant Shipping Act 1854 (17 &  18 
Viet. c. 104), s. 187—Merchant Seamen Act 1880 
(43 fy 44 Viet. c. 16), s. 4.

A master who, after receiving a portion of his 
wages from  the managing owners, elects to allow
(a) The defendants gave notice of appeal against this 

order, and, as the eonstrnetion of the rule was considered 
doubtful and the decisions were conflicting, the plaintiff, 
by agreement with the defendants, paid 1501. into court 
as seourity, whereupon the defendants abandoned their 
appeal.
(a) Reported by J. P. Aspinall and Butler Aspinall, Esqrs., 

Barristers-at-Law.
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the balance to rem a in  in  th e ir hands a t interest, 
by so do ing loses h is lien , and cannot recover the 
balance in  rem , but i f  he has had no opp o rtu n ity  
o f receiving h is  wages, o r has been refused p a y 
m ent o f  them on demand, the mere fa c t  o f  his 
a llo w in g  them to rem a in  in  the m anag ing  owner s' 
hands a fte r  they become due w i l l  no t deprive h im  
o f his remedy.

W here shipowners, in  answer to a c la im  f o r  wages, 
plead  an  agreement between the m anag ing  owners 
and the p la in t i f f  tha t the p la in t i f f  sha ll, instead  
o f receiving his wages, a llo w  i t  to rem a in  in  the 
hands o f  the m anag ing  owners, and  has thereby 
foregone h is r ig h t  aga inst the sh ip , the onus is 
u p o n  the defendants to c le a rly  prove tha t there 
was a n  express arrangem ent to th a t effect, before 
the court w i l l  deprive the p la in t i f f  o f  his r ig h t. 

U nder the p rov is ions o f  sect. 187 o f the M erchant 
S h ip p in g  A ct 1854, and  sect. 4 o f the M erchant 
Seam en A c t 1880, as to the nonpaym ent o f  wages 
the r ig h t  to recover ten days’ double p a y  and  
wages to the tim e o f f in a l settlement is  no t enforce
able where there is  a  bond fid e  question as to 
l ia b il i ty .

T h is  was an action in  rem  against the barque 
Ita in b o w , instituted by her late master, Thomas 
Laughorne, to recover wages and disbursements.

By the statement of claim i t  was alleged that 
the plaintiff served as master during four voyages 
until A p ril 12, 1885, when he was wrongfully 
dismissed. He claimed 264?. 5s. 7d., ten days’ 
double pay, wages to date of final settlement; or 
judgment, and interest on the amount recovered 
to writ.

The particulars of the plaintifi’s claim were as
follows:

£. s. d.
Balance of settled accounts of first voyage,

Feb. 4, 1881, to July 5, 1882.................... 100 0 0
Interest thereon to date of w rit................  14 2 9
Balanoe of settled accounts of second

voyage ...................................................  170 13 5
Interest thereon to date of w rit................  10 1G 9
Wages and disbursements on fourth voyage 

ending April 12,1885 ..............................  34 7 8

330 0 7
Less cash received on fourth voyage ...... 65 15 0

.£264 5 7
A t the time of the plaintiff’s engagement the ship 
was owned by Messrs. Fry and Co., and by Messrs. 
Ross and Co., in which firm Alexander Cassels 
was a partner. Messrs. Fry’s shares were mort
gaged to Mr. Cassels. On the completion of the 
third voyage the ship was taken possession of by 
Messrs. Ross and Co., and Mr. Cassels the mort
gagee, who appeared and defended the action.

The defence, so far as is material, was as 
follows ;

3. The defendants deny (hat they dismissed the plain
tiff. The plaintiff on or about April 12th, 1885, himself 
terminated his employment by i9Bning his w rit in this 
action. Alternatively the defendants say that they were 
justified in dismissing the plaintiff without notice, or 
payment in lieu of notice, by the plaintiff’s said acts, 
and that if  they dismissed him the alleged dismissal 
(which the defendants do not admit) was not wrongful as 
alleged.

5. The defendants, in respect of the first and second 
voyages mentioned in the particulars, say that the 
accounts of the said voyages respectively were duly 
settled cn the conclusion of each voyage, and the Rain
bow and the  ̂ owrners of tho Rainbow were discharged 
from any claim of the plaintiff in reBpect thoreof, and

1 that nothing remains due to the plaintiff in respect 
thereof, either for principal or interest. The sums of 
100J. and 170?. 13s. 5d. which the plaintiff now claims 
are respectively sums which the plaintiff, instead of re
ceiving the same in cash upon the settlement of the voyage 
accounts, on the conclusion of the said respective voy
ages, from Messrs. F. G. Fry andCo., the then managing 
owners of the Rainbow, who had in their hands the funds 
wherewith to pay the same to the plaintiff, and debited 
the owners of the Rainbow with snch payment, preferred 

-and elected by private arrangement with the said Messrs. 
F. G. Fry and C o.,to londto them personally on their 
account, by leaving or placing the same in their hands at 
interest, the transaction in each case being wholly one be
tween the plaintiff and the said Messrs. F. G. Fry and Co., 
who acted therein for themselves only and not for or on 
account of the ship or with the knowledge or authority 
of their co-owners. The said F. G. Fry and Co. had no 
authority to borrow or retain any portion of the said 
moneys for the purposes of the Rainbow, and they were 
not in fact borrowed, retained, or used for any such 
purposes. The said voyage accounts were settled be
tween the said F. G. Fry and Co. and the co-owners npon 
the basis and the faith of the said moneys having been 
duly paid and all claims of the plaintiff duly discharged. 
The defendants submit that under the said circumstances 
the plaintiff is not entitled to maintain this action in 
respect of aDy part of the said moneys.

As to the wages due at the end of the second 
voyage, the plaintiff stated that before he left for 
the third voyage he had sent in his account to 
Messrs. Fry and Co., the managing owners; that 
these accounts had been returned to him, with a 
request that he would look over them and see 
whether he agreed with the corrections; that 
before he had actually settled or agreed to these 
accounts, but when the balance due to him had 
been ascertained within a small amount, he had 
asked one of the managing owners, who was then 
at Newport waiting for the ship to Bail, to pay 
him the balance due in respect of the first and 
second voyages; that the managing owner had 
gone away without complying with that request; 
and that he, the master, had had no further 
opportunity of asking for or recovering his wages 
before he left England on the third voyage. In  
Jan. 1884, during the th ird voyage, the plaintiff 
wrote to Messrs. Fry, inclosing them the account 
which they had sent him relating to the second 
voyage, and stating that he found it  correct, and 
requesting that they would send a credit note to 
his sister, and allow her to draw upon them for 
any small sums she might require.

Upon the plaintiff’s return to England at the 
end of the third voyage, he found that the defen
dants had become managingowners, who thereupon 
settled up and paid his account for the third 
voyage. The plaintiff thereupon applied to 
Messrs, Fry for payment of the balance due in 
respect of the first, and second voyages, and in a 
letter written to Messrs. Fry whilst he was in 
command of the ship at Glasgow, being then 
bound for Cardiff, he requested Messrs. Fry to 
pay him the balance for the second voyage on his 
arrival at Cardiff, and stating that, as he was 
required to give them one month’s notice for the 
160?.. he thereby did so, and requested paymentof 
the 1001. one month after date.

The defendants called Messrs. Fry and their 
manager, who having proved a request by the 
master for Messrs. Fry to retain the 100?. at 
interest (which was admitted by the master), and 
that the master might have had the 1001. at the 
end of the first voyage, and the 170?. 13s. 5d. at 
the end of the second voyage if he had insisted 
upon it, further alleged that at the end of tho
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second voyage nothing passed between the master 
and themselves with respect to the balance then 
due to the master, or that the accounts were 
returned to him as alleged, and that he had stated 
to Mr. Fry that be wished the balance to be dealt 
w ith as before. Mr. F ry’s books Bbowed that the 
master had been credited in  his private account 
with the balance due to him on the second voyage 
under the date of the day before the ship left 
•Cardiff on the third voyage, and that the owners 
of the ship had been debited with tbe amount of 
these wages, and that the account against the 
owners including these wages had been balanced 
at the end of the next succeeding June. Mr. Fry, 
however, stated that the master had not in fact 
been credited with these wages until after he, Mr. 
Fry, had received the master’s letter of June 1884, 
and he admitted that no definite arrangement had 
been come to with respect to what was to be done 
w ith the balance due on the second voyage, 
beyond the master requesting him to deal with i t  
as he had done before. According to Messrs. 
F ry ’s books, the balance of 1702. 13s. 5d. had been 
dealt with as the 100Z. One question between the 
parties was whether the balance of 170Z. 18s. 5d. 
had been definitely agreed prior to the ship 
leaving Newport on the th ird  voyage. The 
plaintiff’s evidence with respect to what passed 
between him and Mr. Fry at Newport as to the 
balance of wages due on tbe second voyage was 
very clear, whilst the evidence of Mr. Fry was 
doubtful.

The plaintiff was about to proceed on a fifth  
voyage, but failing to receive the balance due on 
tbe first and second voyages, he threatened to 
proceed against tbe ship, and was thereupon 
removed from command, and Messrs. Fry and Co. 
having become bankrupt, he instituted the present 
action.

J. P . A s p in a ll for the plaintiff.—Having regard 
to the evidence of the plaintiff that he elected to 
allow the 1002. to remain in the hands of Messrs. 
Fry, I  cannot contend that the plaintiff can recover 
that sum in this action. W ith  regard to the fourth 
voyage, the amount due to the plaintiff was 
■342. 7s 8a!., but he admits having received 
652. 15s. The substantial question, therefore, is 
with regard to the balance of 1702. 13s. 5cZ. due on 
the second voyage. This question turns upon 
the credibility of the evidence, and it  is submitted 
that the court should require very strong proof 
of the alleged arrangement between the plaintiff 
and Messrs. Fry before deciding against the 
plaintiff on this item. The fact that the plaintiff 
was paid in fu ll in respect of the th ird voyage by the 
new managing owners is no proof that he thereby 
waived his right in r e m  in respect of the previous 
voyage. He was content to get his money from 
whom he could, and i t  is not enough for the 
defendants to say that his dealings with Messrs. 
F ry were such as to point to an understanding 
that the 1702. 13s. 5tZ. should be dealt w ith as the 
1002. on the previous voyage. They must go 
further, and prove an express arrangement in 
order to oust the plaintiff from his remedy against 
the ship.

Sir W a lte r P h ill im o re  (with him W . B . Kennedy) 
for the defendants.—The election of the plaintiff 
to allow the 1002. to remain in Messrs. F ry ’s 
hands is an answer to his claim for that amount. 
I t  is submitted that, notwithstanding tbe conflict 

\ 0 h .  V., N.S.

of evidence, the court should come to the con
clusion that the same arrangement was made 
with regard to the 1702. 13s. 5d., which also 
remained in Messrs. F ry ’s hands. The fact that 
the plaintiff received payment of the money due 
on the th ird voyage from new managing owners 
would show that he looked to Messrs. Fry for the 
balance on the previous voyages. The fact that 
Messrs. Fry treated the 1702. 13s. 5cZ. as they 
treated the 1002. is strong evidence that they did 
so with the p la intiff’s authority. The letter 
written from East London asking Messrs. Fry to 
send a credit note to his sister, and to honour her 
drafts, shows he looked to Messrs. Fry and not to 
the ship.

J . P . A s p in a ll in reply.
B u tt , J.—This is a claim against the owners of 

the barque R a inbow  for the wages and disburse
ments of the plaintiff, who was for several voyages 
master of the vessel. The voyages have been 
called the first, second, third, and fourth voyages, 
and the only question which i t  is necessary to 
decide has arisen in respect of the second voyage. 
A t the end of the first voyage, after some pay
ments in cash to the plaintiff by Messrs. Fry, 
who were the managing owners, there was a 
balance remaining due of 1002. That sum was 
left in Messrs. Fry’s hands, the master not 
choosing to receive i t  in cash. The balance of 
the second voyage also remained in Messrs. F ry ’s 
hands, who some considerable time afterwards 
failed. The question is, who is to suffer by their 
failure, the master or the principals, the owners 
of the R ainbow . W ith regard to the balance of 
1002. due on the first voyage, that remained in 
the hands of Messrs. Fry, with the express 
assent of the plaintiff, and at his request. A  
document was given him which would seem to 
point to that having been the understanding, but 
i t  is not necessary to interpret it, because the 
master has very fa irly said in his evidence that he 
might have had the money if  he had chosen on 
the settlement of accounts, but he preferred to 
leave i t  at interest in the hands of Messrs. Fry. 
That is conclusive against his righ t to recover i t  
i n  rem. His lien was gone, and therefore he 
cannot succeed on that item of his claim.

Now we come to the balance of the second voyage. 
Here again the money remained in Messrs. Fry’s 
hands, and the question is, who is to suffer by 
Messrs. Fry’s failure. Now first of all, it is to be 
remembered that Messrs. Fry were the agents of 
the shipowner, and not the agents of the master. 
For their default, therefore, p r im a  fa c ie  their 
principals, and not the servant of those principals, 
should and ought to suffer. But the defendants 
have taken upon themselves the burden of showing 
that, whereas that would be the rule under 
ordinary circumstances, with regard to this 
particular voyage there was an express agreement 
that the money should remain in the hands of 
Messrs, Fry, as the bankers of the p la in tiff; for 
that is what the contention comes to. The defen
dants rely not only on the evidence they have 
given in support of that allegation, but also on 
what happened on the previous voyage. They say 
that that is some evidence of the terms on which 
the money remained in  Messrs. F ry ’s hands. 
That I  do not deny. But the question really is 
this: Does the evidence satisfy me that there was 
a distinct arrangement between the plaintiff and

2 I
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Messrs. Pry that this sum should remain, whether 
at interest or not, in Messrs. Pry’s hands P 
I  confess I  have some difficulty in arriving at a 
conclusion on the point. But I  do feel that where 
an owner, who has employed an agent to. pay his 
servant, sets up an express agreement between 
the servant and the agent that the servant shall 
forego his rights against his master, i t  ought to 
be proved most clearly. In  the present case I  
am by no means satisfied that that arrangement 
was entered into. The account was not finally closed 
when this alleged agreement was supposed to have 
been entered into. This appears not only from 
the evidence of the plaintiff but also from the 
correspondence which passed between him and 
Messrs. Pry. I  do not agree that, i f  he asked for 
his money in February and could not then get it  
from Messrs. Pry, he has concluded himself 
from asking i t  from the owners by his letter of 
June from East London. Upon the whole, the 
conclusion I  come to is, that the accounts not 
being finally settled there is not sufficient evi
dence of an express arrangement. I  must there
fore pronounce for tlje claim of the master on the 
second voyage.

J. P . A s p in a ll.—The plaintiff also claims ten 
days’ double pay, wages to date of final settlement, 
and interest on the amount recovered. By sect. 
187 of the Merchant Shipping Act 1854, where a 
master or owner refuses to pay “  without suf
ficient cause,”  he shall pay to the seaman a snm 
not exceeding ten days’ double pay. In  The 
Princess A lice  (Lush. 190) i t  was decided that that 
section was applicable to a master. By sect. 4 
sub-sect. (4) of the Merchant Seamen Act 1880 
i t  is provided that in the event of the wages not 
being paid, “  unless the delay is due to the act or 
default of the seamen, or to any reasonable dispute 
as to liability,”  the seaman’s wages shall be 
payable until the time of final settlement.

B u tt , J.—I  think in this case there was “  suf
ficient cause,”  and “  a reasonable dispute as to 
liability.”  I t  never could have been meant that, 
where there was a bona fid e  question as to lia
b ility, shipowners should be visited w ith the 
penalties prescribed by those statutes. My 
judgment, therefore, is for 170Z. 13s. 5d., less 
31Z. 7s. 4d., with interest on that sum from the 
date of writ, and costs.

Solicitors for the plaintiff, Ing ledew , Ince, and 
Colt.

Solicitors for the defendants, Gregory, Rowcliffes, 
and Co.

Thursday, J u ly  16, 1885.
(B efore  Sir J ames H a n n e n .)

B urt  a n d  others v . L iv ingstone  ; T h e  Solw ay , (a) 
Evidence— C arriage  o f  goods— Breach o f  contract 

— Lette r w r itte n  by master.
I n  an  action  f o r  damage to cargo earned by the 

vessel ru n n in g  aground, a le tter w r itte n  by the 
m aster to his owners, s ta ting  the circumstances 
under w h ich  the vessel went ashore, is  adm issible  
as evidence aga inst the defendants.

T h is  was an ac tion  in s t itu te d  b y  goods owners 
aga inst the  ow ners o f th e  steam ship  S o lw ay  fo r 
non -d e live ry  o f cargo.

The goods were shipped at Archangel, on board 
the Solw ay, for carriage to London. During the 
voyage, the S o lw ay  ran aground in the White Sea, 
and was totally lost with the cargo on board.

The plaintiffs charged the defendants w ith 
negligence. The defendants admitted that the 
goods were not delivered, but said that the goods 
were lost by excepted perils contained in the b ill 
of lading.

B . T. R e id , Q.C. (with him Barnes), in opening 
the plaintiff’s case, proposed to put in evidence a 
letter written by the master of the S o lw ay  to his 
owners, stating the circumstances under which the 
S o lw ay  went ashore, and giving his opinion as to 
the cause of the casualty.

Sir W alte r P h illim o re  (with him Green), for the 
defendants, objected to the admission of such 
evidence. Statements made before the Receiver 
of Wreck, though made pursuant to Act of Par
liament, are not admissible as evidence against 
the shipowners:

Nothard v. Pepper, 17 C. B. N. S. 39 ; 10 L. T. Bep.
N. S. 782 ; 2 Mar. Law Cas. O. S. 52;

The L ittle  Lizzie, L. Bep. 3 Ad. & Ec. 56 ; 3 Mar.
Law Cas. 0. S. 494 ; 23 L. T. Bep. N. S. 84.

A  fo r t io r i ,  a voluntary letter written by the 
master cannot be used against his owners. There 
is no duty on the master to write such a letter, 
and hence it  cannot be said to be the admission 
of an agent made in the ordinary course of his 
duty.

R e id , Q.C., contra .—The cases of N o th a rd  v. 
Pepper (ub i sup.) and The L izz ie  (u b i sup.) are not 
in point because there the admissions were made 
in obedience to an Act of Parliament, and not by 
a servant to his employer in the ordinary course 
of his business. In  The Manchester (1 W. Rob. 
62) the admission of the master was held to be 
admissible in  plea; i f  so, a letter describing the 
facts of the disaster is admissible. I t  is a 
master’s duty to report to his owners the inci
dents of a casualty like the present.

Sir W alte r P h ill im o re  in reply.
Sir J ames H a n n e n .—I  am of opinion that this 

letter is admissible in evidence. The case of 
N o th a rd  v. Pepper (ub i sup.) at first somewhat 
troubled me; but, as Mr. Reid had pointed out, the 
admission was not made by a servant to his 
employer, but to a person in authority by virtue 
of an Act of Parliament. The present case seems 
to me to fall within a leading principle of the law 
of evidence. I t  is clear that a ship’s log is 
admissible in evidence by the other side against 
the owners. The letter in this case comes within 
the same rule. I t  is part of the captain’s duty 
to report to his owners all the circumstances 
incidental to the navigation of the vessel. There 
is no difference whether he puts these statements 
into the log, or sends them by letter. I  therefore 
admit the letter, but with this reservation, that 
the statements as to what the captain did or saw, 
or what orders he gave, are only admissible, and 
not his opinion as to the cause of the casualty.

Solicitors for the plaintiffs, W altons, Bubb, and 
Johnson.

Solicitors for the defendants, T u rn b u ll,  T i l l y ,  
and M ousir.

(a) Reported by J . P. A spinall and Butleb A spinall, Esqrs.,
Barristers-at-Law .
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J u ly  21 an d  A u g . 4t 1885.
(Before S ir J a m e s  H a n s e n  and B utt, J •)

T h e  N u m id a .
T h e  C o llin g k o v e . (a)

P ractice— Costs— Damages— A ction  in  rem—A rres t 
o f  sh ip— Com m ission on b a il— D iscontinuance  
o f  action.

A  successful defendant in  an  action  in  rem , where 
the action  is  decided in  his fa v o u r  or d iscontinued, 
cannot recover as costs the commission pa.id  by 
h im  fo r  b a il to release h is sh ip  f ro m  arrest, though  
he m ay in  some instances, where the a rres t is  
made m a id  f id e  o r w ith  gross negligence, recover 
i t  as damages.

T hese  w ere tw o  summonses ra is in g  th e  same 
question  in  tw o  d iffe re n t actions, viz., a damage 
ac tion , The N u m id a , and a salvage action , The  
Collingrove.

The N u m id a  was a collis ion action in  rem , in 
s titu ted  by the owners o f the steamship M essina, 
in  which the  p la in tiffs  claimed 20,0001. The 
N u m id a  was arrested and the defendants having 
p u t in  ba il the p la in tiffs  on the  day fo llow ing 
discontinued the action. Thereupon the defen- 
dants took out a summons fo r an order tha t the 
p la in tiffs  Bhould pay the costs o f p rocuring ba il. 
Th is summons was adjourned in to  court.

The C ollingrove  was a salvage action instituted 
by the owners, master, and crew of the steamship 
C olstrup, in which the plaintiffs claimed 15001. 
The services were rendered necessary by damage 
occasioned to the C olling rove  in consequence of a 
collision with the C ols trup , and consisted in towing 
the C ollingrove  a short distance into Falmouth. 
The C olling rove  was arrested, and bail given for 
her release. The C ols trup  having been found 
alone to blame for the collision, the salvage action 
was discontinued. Thereupon the owners of the 
C olling rove  took out a summons, asking that the 
salvors should bo ordered to pay the costs o f 
procuring bail given for the release of the C o ll in 
grove. This summons was adjourned into court, 
and ordered to be heard with the summons in 
The N u m id a  before the President and Butt, J.

H a ll ,  Q.C., for the owners _ of the Colstrup, 
against the summons,—Commission on bail has 
never been regarded as costs, and therefore can
not be recovered as such. _ Assuming it  to be 
recoverable as damages, i t  is only recoverable as 
such where the arrest is made m ala  fid e , or w ith 
crassa neg ligen tia  :

The Evangelismos, Swa. 378;
The Orion, Swa. 378, n . ;
The Volant, Br. & L. 321; 100 - .
The British Commerce, 9P . Div. 128; 5 Asp. Mar.

Law Cas. 335; 51 L .T . Rep. N. S. 604.
Dr. Stubbs for the owners of the M essina  

followed.
Baden-P ow e ll, for the owners of the C ollingrove  

in support of the summons.—I t  is submitted that 
commission on bail is in the nature of costs. 
Even if not, the vessel was arrested in an excessive 
sum, and therefore the commission on bail is 
recoverable as damages.

J. P . A s p in a ll, for the owners of the N u m id a  in , 
support of the summons.— H ad the vessel re- 
mained under arrest, the p la in t if f  would have had
to )  Beuorted by J. P. A sfinai.l and Btjtlik A sp im a li, Esqrs.,

Barristers-at-Law.

to pay the marshal’s possession fees. The giving 
of bail was therefore beneficial to the plaintiffs. 
The commission was reasonably and properly in
curred ; it  is therefore costs in the action, which 
the plaintiffs must pay. The cases cited only 
refer to damages, and not to costs. The actual 
cost of filing and stamping the bail bond and 
other expenses connected with the bond are 
always allowed as costs, and have been allowed in 
this very case. Commission on bail is an expense 
-just as necessary as and similar in principle to the 
above-mentioned expenses. Such commission has 
been recognised as a necessary expense m those 
cases where the court has condemned plaintiffs 
in the costs of procuring excessive bail required 
by them:

The George Gordon, 5 Asp, Mar. Law Cas. 216; 9 P.
Div. 46; 50 L. T. Rep. N.S. 371.

[S ir J a m e s  H a n n e n .— Parties procure the release 
of their ship in  order that she may earn freight. 
Does not that show the cost of commission on 
bail, or anything that you pay in respect of bail, 
is a loss to you, or a substitute for a loss of 
freight, which you would incur if  the ship 
remained under arrest, and that therefore i t  is 
in  the nature of damages rather than costs ?] I f  
that be bo , a successful defendant ought never to 
be entitled to any costs of filing bail bond, &c.; 
yet those costs are allowed.

C u r .  a d v .  v u l t .

Aug. 4 — Sir J a m e s  H a n n e n .— In  the case of The  
N u m id a , which was argued before Butt, J . and 
myself on a summons adjourned into court, the 
question raised was whether, when a ship has 
been arrested and held to bail, and the proceed- 
ings against her have been, discontinued before 
the hearing, the owners are entitled to compensa
tion for the loss occasioned to them by being 
obliged to pay commission in order to procure 
bail for their ship. I t  was contended for the 
shipowner that this commission must be regarded 
as costs in the proceedings, in which the giving 
of bail was an ordinary step. _ We are, however, 
of opinion that this contention cannot be sup
ported. I t  was not suggested that these expenses 
ever had been treated as costs since the time 
when the practice of obtaining bail on payment 
of a commission arose, and we should not be 
justified in creating a new head of costs. We 
think, however, that in some circumstances the 
commission paid for obtaining bail would be 
recoverable as damages. This commission is the 
cost which the owner incurs to obtain the release 
of his ship and to avert the damage he would 
sustain by the continued detention of his vessel.

I t  appears to us, therefore, th a t th is  commission 
m ig h t be recovered as damages in  those cases 
and in  like  circumstances in  which damages could 
be recovered fo r the w ro ng fu l arrest of the 
vessel. I t  has always been the practice in  the 
Court o f A d m ira lty  fo r  the judge to  award these 
damages to the defendant, where upon the tr ia l 
the facts have shown th a t he was en titled  to  
them, w ithou t p u ttin g  h im  to  the necessity of 
b rin g in g  a fresh action fo r them  : ( T h e  E v a n g e 

l i s m o s ,  Swa. 378.) I t  appears to us tha t, where 
the su it is discontinued, the Bame power never
theless belongs to the court in  f it t in g  cases to 
award damages to  the defendant whose ship has 
been im properly arrested, upon the facts being 

1 b rought to the knowledge of the court by affi-
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davit. We do not, however, consider that the 
bare fact of the proceedings being discontinued 
entitles the defendant to damages. I t  is necessary 
for him to show that the arrest of the ship was 
malicious, or the result of gross negligence. This 
had not been shown in this case, and we therefore 
dismiss the summons with costs. In  the case of 
The Collingrove, where the same point was raised, 
the result w ill follow.

Solicitors for the owners of the N u m id a ,  
Stokes, Saunders, and Stokes.

Solicitors for the owners of the Messina, 
W addilove  and N u tt.

Solicitors for the owners of the C ollingrove, 
Ing ledew , Ince, and Colt.

Solicitors for the owners of the C o ls trup  
D ow ning , H o lm an , and Co.

Suprime Court of frtMcaturt
— ♦ —

COURT OF APPEAL.

Thursday, M a rch  5, 1885.
Before B r e t t , M.R., B agg a l l a y  and L in d l e y , 

L.JJ.)
T h e  B e e s w in g , (a)

ON APPEAL PROM BUTT, J.

Wages and disbursements—M aster— A ction  in  rem  
■—• M a rit im e  lie n  — C h a rte r-p a rty  — A d m ira lty  
C ourt A c t 1861 (24 Viet. c. 10), s.'lO.

Where a  ship is  chartered under a charte r pro
v id in g  th a t the m aster sh a ll be appoin ted  by the 
charterers, th a t the owners are to prov ide  and  
p a y  fo r  a l l  p rov is ions  and wages o f  cap ta in  and  
crew, and  f o r  the necessary equipm ent and  
efficient w o rk in g  o f  the sh ip , th a t the ca p ta in  is 
to be dismissed by the owners i f  he f a i ls  to give 
satis faction, an d  th a t the charterers s h a ll p rov ide  
and pay f o r  a l l  coals, pilotages, po rt charges, fyc., 
the m aster is the servant o f  the shipowners, and  
hence he has a r ig h t in  rem  f o r  h is  wages and  
such disbursements as are necessary f o r  the n a v i
g a tio n  o f  the ship, and  w h ich  the charterers had  
no t by the p rov is ions o f  the ch a rte r-p a rty  under
taken to p a y ; and semble, p e r B re tt, M .R ., i f  the 
charterers had refused to make these d isburse
ments, and w ith o u t them the sh ip  could no t be 
naviga ted , the master w ou ld  be en title d  to charge 
them aga inst the shipowners.

Qucere, l ia s  a m aster under sect. 10 o f  the A d m i
r a l ty  Court A c t 1861 a m a ritim e  lie n  fo r  his  
wages and  disbursements ? [b)

Semble, where a master is  the servant o f  the 
charterers and not o f the shipowners, he has no 
r ig h t aga inst the owners in  respect o f  wages and  
disbursements.

T his was an action in  rem  fo r  wakes and disburse
ments, in s titu ted  by the m aster of the steamship 
Beeswing against the owners thereof.

The plaintiff was on the 31st Jan. 1884 ap
pointed by the Anglo-African Steamship Com
pany Limited, who had chartered the vessel

(a) Reported by J .  P. A s p ik a l i, and B u t l e e  A s p in a l l . Esqra., 
Bamsters-at-Law.

(5) As to the maritime lien of a master, see Merohant 
Shipping Act 1854, sect. 191.

[C t . OP App.

under a time charter, master of the steamship
Beeswing.

This appointment was subject to the approval 
of the shipowners, who before the plaintiff’s 
appointment had an interview with him, and, 
after getting a reference from him, consented to 
his being appointed.

The agreement under which the plaintiff served 
was contained in a letter sent by the company to 
the plaintiff, and was as follows :

We hereby appoint you master of the steamship Bees
wing at a salary of 301. per calendar month, in con
sideration of your taking the ship across the various 
bare, excepting Lagos, and we agree to pay you 51. per 
°ent. on the net profita of the voyage on the usual 
conditions, that is, if  yon give us entire satisfaction on 
completion of same. Your appointment as master dates 
from to-day.

The plaintiff thereupon took command of the 
vessel, and whilst in command he made disburse
ments and incurred board expenses, and also 
incurred liabilities on bills of exchange drawn by 
him in respect of necessaries supplied to the ship 
and which were still unpaid and owing.

The plaintiff claimed 6881. 3s. 5d , being a 
balance of wages and the disbursements above 
mentioned.

The particulars of the disbursements consisted 
of liabilities incurred to various merchants in 
Africa in respect of various disbursements and 
payments made by or at the request of the 
plaintiff in respect of crew’s wages, boat hire, 
provisions, &c.

A t Sierra Leone Messrs. Pickering and Ber- 
thond made disbursements amounting to 4371. 
2s. 8d. in respect of stores and provisions, washing 
bill, cash advanced to plaintiff for crew’s wages, 
commission on advances, coals, clearing vessel, 
and pilotage outwards. Of this 4-371. 2s. 8d., 
2121. 4s. 8d. was in respect of stores and pro
visions, washing bill, cash advanced to plaintiff 
for crew’s wages and commission on advances, 
the remaining 2241.18s. being in respect of coals, 
clearing vessel, and pilotage outwards, ’

A t Lagos Messrs. Banner Brothers made dis
bursements amounting to 84Z. 6s. 3d. in respect of 
stores and provisions, commission on advances, 
and pilotage. Of this 841. 6s. 3d., 681. Is. 3d. was 
in respect of stores and provisions and commis
sion on advances, the remaining 301. being in 
respect of pilotage. A t Benin and Brass River 
Messrs. Stuart and Douglas made disbursements 
amounting to 161. Is. in respect of stores and 
provisions only. A t Brass River Messrs. John 
Lander and Co. made disbursements amounting 
to 461. 13s. in respect of coals.

I  he defendants by their defence alleged that 
by an agreement between the Anglo-African 
Steamship Company Limited and the managing 
owners of the Beeswing, of which agreement the 
plaintiff was well aware and to which he con
sented, one-half of the plaintiff’s wages were to 
be paid by the company and the remaining half 
by the defendants. Paragraph 4 of the defence 
was as follows :

The disbursements, board expenses, and liabilities 
mentioned in the statement of olaim, were made and in
curred by the plaintiff on the account and oredit, and 
for the benefit of the charterers, and as their Bervant 
and agent, and not on aeoount of the ship or on the 
account or credit, or for the benefit of her owners, or as 
their servant or agent. Such disbursements, board ex
penses, and liabilities were made and ineurred solely in

T h e  B e e s w in g .
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respect of matters which the charterers were oouiui, 
under the provisions of their charter-party, to supply, 
and of Buoh provisions the plaintiff had lu ll notice by 
having in his possession a copy of the charter-party.

The material provisions ot the charter-party 
were as follows:

I t  is this day mutually agreed between . . ■ she
being then tight, staunch, and strong, and in every way 
fitted for the service, and being maintained by owners 
with a fu ll complement of officers, seamen, engineers, 
and firemen . . . That the owners shall provide and
pay for all provisions and wages of the captain, officers, 
engineers, firemen, and crew ; shall pay for the insurance 
of the vessel, and for all oil, tallow, and waste required 
for the engine-room, and provide and pay for the neces
sary equipment for the proper and efficient working of 
the said steamer. That the charterers shall provide 
and pay for all the coals, fuel, port charges, pilotages, 
agencies, and all other charges and expenses whatsoever, 
except those before stated . . . That the captain
shall be appointed by the charterers, and to be properly 
qualified shall follow the instructions of the charterers, 
who will furnish him from time to timo w ith the neoes- 
sary sailing directions, and he shall keep a fu ll and 
correct log, which shall be exhibited to the charterers, 
or their agents, when required . . . Should the
charterers be dissatisfied with the conduct of the captain, 
or any of his officers or engineers, the owners Bhall, on 
being advised of such, fu lly  investigate the matter, and, 
i f  necessary, make a change in the appointment. Should 
the owners be dissatisfied with the captain, the above 
clause to apply . . - That the owners shall have a
lien upon all cargoes and all sub-freights for freight or 
hire due under this charter, and charterers to have a 
lien on the ship for a ll moneys paid in advance and not 
earned.

A t the hearing the plaintiff alleged that, in 
respect of the 437f. 2s. 8d. due to Messrs. Pickering 
and Berthond, he drew no bill, but claimed in 
respect of a personal liability to them. I t  ap 
peared that in payment of the other advances he 
drew bills on the charterers in favour of the mer
chants making the advances. He alleged that he 
had received no instructions as to the agents who 
were to be employed at the various ports, but 
took the ship’s business to those persons whom 
he deemed to be most fitting, being personally 
acquainted with the agents in the various ports.

I t  also appeared that the Anglo-African Steam 
ship Company Limited were in liquidation, that 
the bills drawn by the plaintiff on the company 
in respect of disbursements had been dishonoured 
on presentation, that at the time when the bills 
were drawn and the various disbursements made 
the plaintiff bad no knowledge that the company 
were in difficulties. The plaintiff denied any 
knowledge of the alleged agreement by which the 
owners of the Beeswing were liable for only half 
his wages. He admitted that he took with him 
on the voyage a copy of the charter-party.

Aug.9,1884.—D r .P h illim o re  (with him T. S w ift) 
for the plaintiff.—By virtue of sect. 10 of the 
Admiralty Court Act 1861 the plaintiff has a 
remedy in  rem  in respect of his wages and dis 
bursements. The disbursements are all made in 
respect of matters necessary for the navigation of 
the ship, and therefore the shipowners are liable 
for them. The fact that the bills of exchange are 
drawn upon the charterers does not prevent the 
plaintiff recovering against the ship if the dis
bursements were for the owners’ use. I t  has been 
held that liabilities incurred by the master may 
be disbursements, although he has not discharged 
the liabilities:

The Qlentanner, Swa. 415; _ _
The Feronia, L. Rep. 2 A. & E. 65; 17 E. T. Rap.

N. S. 619; 3 Mar. Law Cas. 0. S. 54 ;

The Limerick, 3 Asp. Mar. Law Cas. 206; 1 P. Div.
411; 34 L. T. Rep. N. S. 708.

F in la y ,  Q.O. (with him J. 0 . A lexander) for the 
defendant.—Having regard to the provisions of 
the charter-party, i t  is submitted that the plaintiff 
was not the owners’ master, but the charterers.
I f  so, the owners are not liable to him for wages 
or disbursements. Assuming him to be the owners’ 
captain, special provision is made in the charter- 
party requiring the charterers to provide certain 
things, in respect of which the plaintiff is now 
suing the shipowners. The plaintiff had no 
authority to bind the shipowners in respect ot 
things which the charterers expressly agreed
should be provided and paid for by them

The Admiralty Court Act 1861, sect. 10, is as
follows: . . . . . .

The High Court ot Admiralty shall have jurisdiction 
over any claim by a seaman of any ship for wages earned 
by him on board the ship, whether the same be due 
under a special contract or otherwise, and also over any 
claim bv the master of any ship for wages earned by 
him on board the ship, and for disbursements made by 
him on account of the ship. Provided alwaysthat if  m 
any such cause the plaintiff do not recover fifty pounds 
he shall not be entitled to any costs charges, or expenses 
incurred by him therein, unless he ishall certify that 
the cause was a f it  one to be tried in the said court.

B ü t t , J.—This is an action in  rem  for master’s 
wages and disbursements. The total sum claimed 
is about 688Z., of which 107J. are wages. The 
Beeswing was let by the present defendants, her 
owners, to the Anglo-African Steamship Company 
Limited, and she was let by a time charter, the 
time being at the rate of 5591. 10s. per mont . 
The company (the charterers) are in liquidation, 
and i t  is their failure that has given rise to the 
present proceedings, for, I  presume, had they con
tinued trading and solvent the questions raised 
would not have been brought before this court. 
The charter-party contains several clauses, to the 
more important of which I  w ill now advert. I t  
is provided that the owners shall provide and pay 
for all provisions and wages of the captain, 
officers, engineers, firemen and crew, for the in
surance of the vessel, and for all oil, tallow, and 
waste required in the engine-room, and provide 
and pay for the necessary equipment, tor the 
proper and efficient working of the ship. I t  is 
also provided that the charterers shall provide 
and pay for all coal and fuel, port charges, pilot
age, agencies, both at Liverpool and Africa, and 
all other charges and expenses whatsoever, except 
those before stated; that the charterers shall 
accept and pay for all coals then left in the 
bunkers at current market price. And further on 
is this clause: “  That the owners shall have a lien 
on all cargoes and all sub-freights for freight or 
hire due under this charter, and charterers to 
have a lien od the ship for all moneys paid in 
advance and not earned.”  The plaintiff took 
charge of the ship as master, and navigated her 
out to the West of Africa, where she traded. He 
there obtained a cargo and then brought her 
home.

There is no serious dispute as to the wages 
due to him, or as to the liability of the ship to 
pay those wages. The question in this case is 
with reference to the disbursements. I t  is im
possible now to deal with the various details and 
figures; they w ill be for the registrar and mer
chants. There are two categories under which 
the disbursements appear to range themselves.
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First, what I  w ill call “ Disbursements on owners’ 
account,”  for instance, wages, stores, provisions ; 
and disbursements on what Iw il l call “ charterers’ 
account,”  for example, coals, krooboys’ wages and 
provisions, and other matters which, by the 
charter, the charterers undertook to pay. The 
ship having come home, and the company being 
in liquidation, this suit was instituted under the 
10th section of the 24 Yict. c. 10, the Admiralty 
Court Act of 1861. The defendants have appeared, 
and they contend, in the first place, that the 
section of the Act to which I  have adverted gives 
no lien for masters wages and disbursements; 
or, at all events, for master’s disbursements. I  do 
not think that is the right way of putting it. 
The question is, whether the combined effect of 
sects. 10 and 35 is not to give a remedy in  rem, 
i.e., a remedy against the ship herself for such 
wages and disbursements. Another contention 
urged on behalf of the defendants is, that liabili
ties are not disbursements, or, in other words, 
that i t  is wrong to hold the ship liable to debts 
incurred by the master, but which he has not 
discharged. Both these questions have long 
before now been the subject of consideration in 
this court, and I  think counsel on both sides agree 
that I  am precluded from going into the matter.
I  am bound to hold, in accordance with the 
decisions, that the defence upon those grounds is 
not sustainable in this court. Now, a th ird  con
tention urged on the part of the defendants is 
this: assuming the other two points to be decided 
against them, they say that in this case the master 
is not liable to the different firms from whom he 
got goods or money for providing what he did 
provide for the ship. This contention is totally 
irreconcilable with the broad facts, the admitted 
facts, because in some instances the master drew 
bills of exchange upon which he is most clearly 
liable. Therefore, with reference to those matters 
i t  is impossible to say he has not incurred liability. 
In  other instances the master was not quite so 
clear. How far a master renders himself per
sonally liable by ordering necessaries in a foreign 
port is a question of some nicety. I t  must depend 
to some extent upon the facts of each case, but 
I  shall follow the decisions in the class of cases 
of which The L im e r ic k  (u b i sup.) in the Court of 
Appeal is the latest, and hold that the plaintiff 
did incur liability to Messrs. Pickering and Ber- 
thond for such of the goods and moneys as he 
procured of or through them for the owners’ use, 
and that he is consequently entitled to recover 
them in this action. As to whether the plaintiff 
incurred any personal liability for coals, I  express 
no opinion. That may be a matter standing 
upon a different footing, and i t  is not necessary, 
in the view I  take, for the determination of this 
suit. I  do not know enough of the facts as to the 
agency of Pickering and Berthond for the 
charterers to determine that matter, and I  express 
no opinion on it. I  do not think the fact, if  it be 
the fact, that Pickering and Berthond were the 
charterers’ agents would preclude the master 
from recovering in  this action disbursements 
made on account of the owners, and I  so hold. 
Neither do I  think that, in those cases where he 
drew a b ill of exchange upon the charterers, that 
would prevent his recovering disbursements 
really made for the owners’ use. On the other 
hand, I  am of opinion that the plaintiff had no 
authority to pledge and did not pledge the credit

of his owners for coals, wages, and provisions of 
krooboys and other expenses appertaining to the 
charterers ; and therefore, the owners of the ship 
not being liable for these sums, they cannot be 
recovered in an action i n  rem  by the master 
against the ship. There being no authority for 
the plaintiff to pledge his owners’ credit in respect 
of those things, I  do not think the steps taken by 
the defendants to enforce their lien for hire under 
the clause of the charter-party makes any d if
ference. I  pronounce that the payment into 
court is insufficient, and I  refer i t  to the registrar 
and merchants to inquire into the items, with 
directions to allow the wages and all proper dis
bursements, except such as the charterers have 
undertaken to pay.

From this decision the defendants appealed.
The plaintiff had originally given notice of appeal, 

which was subsequently withdrawn (cf. The 
Beeswing, 5 Asp. Mar. Law Cas. 335 ; 51 L. T. Rep. 
N. S. 833).

M arch  5, 1885. — F in la y , Q.C. (with him 
Alexander) for the appellants.

Sir W a lte r P h illim o re  (with him K ennedy) for 
the respondents.

The argument was substantially the same as in 
the court below, the defendants contending that 
they were liable for neither wages nor disburse
ments, as the master was not their master, nor 
appointed by them.

B r e t t , M .R —I t  is unnecessary to consider 
whether in this case the statute gives a maritime 
lien on the ship in respect of the master’s wages 
and disbursements. I f  it  had been necessary, I  
should certainly have required a great deal of 
argument to convince me after our recent decision 
in The H e in r ic h  B jo rn  (5 Asp. Mar. Law Cas. 
391; 10 P. Div. 44 ; 52 L. T. Rep. N. S. 560). The 
statute gives to the Admiralty Court jurisdiction 
to try  claims for wages and disbursements 
brought by a master against his owners, and in 
order to enforce that jurisdiction the court has 
power to seize the ship of the owners. Now, here 
the questions are, first, whether the master’s 
wages were due to him from the owners, though 
this is not the subject-matter of these proceed
ings ; and secondly, whether they were bound to 
pay him for Buoh disbursements as it was necessary 
from the circumstances of the case that the 
captain should make on behalf of the owners, and 
which his position as captain would give him im
plied authority to make on their behalf. Nobody 
could suppose that, if he was not their captain, he 
could charge his wages against them, because to 
charge his wages against persons who did not 
employ him would be absurd. I t  seems to me 
equally clear that, merely as captain, he could not 
enforce his claim to disbursements against the 
owners, unless it was in respect of disbursements 
which he. as their captain, had implied authority 
to make on the owners’ behalf. If, therefore, he 
were the captain of the charterers and not of the 
owners, I  th ink he could not enter his claim 
against the owners of the ship in respect of wages 
or disbursements made by him. But i f  he was 
the captain of the owners’ i t  seems to me that he 
certainly was entitled to sue them for his wages 
to the Admiralty Court; and i f  he was their 
captain, he certainly was entitled by virtue of his 
position to make disbursements which were neces-
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sary for the navigation of the ship. He was at 
least entitled to make those disbursements against 
the owners which were not stipulated for in  the 
charter-party, and which it  was not known to him 
were to he paid by the charterers. I  doubt very 
much, however, whether he was entitled to make 
disbursements on behalf of the owners, which 
the charterers were bound to make, unless he 
first went to the charterers or their agents, and 
found that they absolutely refused to make them.
I f  he had been put in this position, that the 
charterer’s agent at a foreign port had refused to 
make disbursements which they had undertaken 
to make, and the ship could not be navigated 
without those disbursements, I  have a Btrong 
opinion that in such a case he would be entitled 
to charge such disbursements against the owners.

Was he, therefore, the captain of the owners ? 
That must depend upon the charter-party. The 
fact which is against that view is, that he was to 
be appointed by the charterers. Is this what is 
called a demise of the ship? To my mind it is 
certainly not. The command and the possession 
of the ship were left in the hands of the owners. 
What the charterers had a right to was a certain 
space in the ship in which to put their cargo, and 
they had no control over the crew at all, except 
that they were to give what are called sailing 
orders to the captain. Otherwise the vessel was 
in  the possession of the owners, and i t  must be a 
strong case indeed where the captain who navi
gates the ship is not their captain. The captain 
was to be appointed by the charterers, but the 
owners were to maintain the crew and the captuin, 
and i t  follows that they must pay them. There 
was a stipulation in the charter-party by which, 
in the event of the charterers being dissatisfied 
with the conduct of the master, the owners were 
required to make a fu ll investigation into the 
matter. Would that stipulation have been neces
sary i f  he was the servant of the charterers P I t  
seems to me that this charter-party shows that 
although the captain was to be nominated by the 
charterers, he was to be paid by the owners, to be 
subject to their orders as to navigation, and to 
be dismissed by them if he waB to be dismissed 
at all. I t  follows from this that he is the owners’ 
captain. If, then, he is their captain, inasmuch 
as they were bound to maintain the ship in  a 
manner fitted for service, any necessary disburse
ments made by him in  order to preserve the 
vessel in  that condition—and this, of course, in
cludes the provisions of a proper crew, and the 
wages of seaman, or repairs to the ship in a 
foreign port—he, the captain, was bound to pay 
on behalf of his owners. He is therefore entitled 
to recover these disbursements from the owners. 
In  my opinion this appeal must be dismissed.

B a g g a l l a y , L.J. concurred.
L in d l e y , L.J.—I  am of the same opinion. I t  

seems to me that, though the captain had certain 
rights as against the charterers, there was no 
doubt that he was the captain of the owners. I t  
appears to me, therefore, that Butt, J . s decision
was right. .

A p p e a l dismissed.

Plaintiff’s solicitor, J. F . H a rr is o n , Liverpool.
Defendants’ solicitor, H a rp e r  and Baltcock.

F r id a y , June  12, 1885.
(B e fo re  B r e t t , M.R., B a g g a l l a y  and B o w e n ,

L. JJ.)
T a t e  a n d  S ons v . H ys lop . (a)

APPEAL FROM THE QUEEN'S BENCH DIVISION.

M a rin e  insurance— Concealment M a te r ia l f a c t—  
B is k  in  ligh te rs—Agreement as to lig h te rm a n s  
l ia b il i ty .

I n  m a rin e  insurance a l l  fa c ts  w h ich  a p ru d e n t and  
experienced u n d e rw rite r w o u ld  take in to  con
s ide ra tion  in  estim ating  the p rem ium  are mate
r ia l ,  and ought to be disclosed.

The London  ligh term en have two contracts as to the 
ca rriage  o f  goods, the one as common ea rne rs , 
the other on the terms th a t they w i l l  not be 
l i a b l e  f o r  loss unless caused by negligence, a nd  
the ra te  o f  prem ium s on goods earned under the 
la tte r  contract being greater than  tha t u n d e r the

H e lZ th a t  the fa c t  o f  the goods being ca rrie d  under  
the la tte r  contract is  m a te r ia l, and  ougnt to be 
disclosed to the und erw rite rs , an d  its  concealment 
w i l l  avo id  the po licy .

T h is  was an action brought by the plaintiffs, 
sugar refiners in London, against the defendant, 
an underwriter at Lloyd’s, to recover in respect ot 
the loss of certain sugar which occurred in tne 
Thames while the sugar w a B  being conveyed trom 
the steamer to the plaintiffs’ refinery. The sugar 
was insured in steamer or steamers, and in 
boats and lighters while loading and unloading, 
and un til finally delivered at any wharves, docks, 
lauding places, vessels, or refinery at Silvertown, 
as ordered by the assured.”  The risks insured 
included “  all risks of transhipment and storage 
on the route, and of rafts, craft, and lighters in 
loading and unloading, the transhipment, and 
particularly of any special lighterage, and while 
in craft waiting shipment or landing, or delivery 
to other vessels after arrival, and until delivered 
at any wharves, docks, landing places, vessels, or 
elsewhere, as ordered by the assured or their 
agents, each raft, lighter, or other craft to be 
considered as separately insured.

The defence, raising the main question upon 
which the decision of the Court of Appeal turned, 
was that of concealment of a material fact, namely, 
the existence of an agreement between the plain
tiffs and their lighterman, named Hooper, who 
did all their lighterage, by which the latter was 
exempted from liab ility for any loss in craft 
except such as might be caused by his own 
negligence.

A t the trial, which took place in London before 
Manisty, J ., it was shown that before A p ril 1882, 
in cases where underwriters had paid for losses 
occurring while the goods were in lighters, they 
had been in the habit of suing the lighterman in 
the name of the assured, and recovering the 
amount of the losses so paid. In  consequence of 
this an association of the Thames master lighter
men caused a notice to be published in the news
papers stating that they would not take upon 
themselves the liability of common carriers, but 
would only be liable for loss of or damage to 
goods resulting from the negligence or w ilfu l 
acts of their servants. After this, in policies 
including risk on lighters, the premium charged 
was higher where the goods were carried on the

(o) Reported By P . B . H utchins, Esq., H arris  ter-afc-Law.
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terms that the lightermen should only be liable for 
negligence or misconduct than it  was where the 
lightermen were liable as common carriers.

On the 20th May 1882, shortly before the policies 
sued on were effected, the plaintiff’s brokers had 
written a letter to the plaintiffs respecting another 
loss which had taken place shortly before that 
date. Their letter was as follows :

We have sent the papers relating to craft loss to 
Messrs. Powell and Jupp, average adjusters, to make up 
a statement. Of course you have seen the notices in 
the Times about lightermen’s ability, including a letter 
to-day. Merchants are now insuring the oraft risks 
excluded by lightermen, which seem to comprise all but 
negligence, at risks varying from Is. to 2a. 6d. p.c., 
depending on the distance allowed in the Thames. The 
rate seems high; but i t  is not out of proportion to the 
risks as explained by lightermen. Have you any instruc
tions to give ?

The policies now sued on were effected through 
the brokers who had written the above letter, 
without any additional premium for craft risk, 
and without communicating to the underwriters 
the terms of the arrangement between the plain
tiffs and Hooper. The defendant stated at the 
tria l that he had no knowledge of the existence 
of this arrangement until some time after the 
policies had been effected; but i t  was known to 
his solicitor, who had conducted an action against 
Hooper in respect of the previous loss referred 
to in the broker’s letter.

The following are the questions which were left 
to the jury, and their answers :

(1) Was the fact communioated to the underwriters 
that by the existing arrangement between Hooper and 
the plaintiffs Hooper was liable only in case of negli
gence?—Answer : I t  was not communicated direct to the 
underwriters, but i t  was disclosed to the defendant’s 
solicitors on the 5th Aug.

(2) Was the faot of the plaintiffs having that arrange
ment with Hooper material to the risk ; that is to say, 
was i t  a fact which a prudent and experienced under
writer would have taken into consideration in estimating 
the premium?—Answer: Yes.

(3) I f  i t  was material, was it  concealed ?—Answer : 
No.

(4) When the insurances were effected on the 21st 
and 25th July, and on the 5th and 23rd Sept., was 
i t  the usual usage for merchants to employ lighter
men on the terms of the resolution of the Association of 
Lightermen in April 1882 ?—Answer : Yes.

(5) Was that usage generally known ?—-Yes.
(6) Were the underwriters reasonably justified under 

the circumstances of the ease in assuming without 
inquiry that there would be recourse against lighter
men with the liab ility  of a common carrier ?—Answer : 
No, they were not.

On these findings Manisty, J. gave judgment 
for the plaintiffs.

The Divisional Court (Day and Smith, JJ.) set 
aside the judgment, and entered judgment for 
the defendant.

The plaintiffs appealed.
The appeal was argued by Webster, Q.C. and 

J ie id , Q.C. (H ollam s  with them) for the plaintiffs; 
and by Bussell, Q.O. and Cohen, Q.C. {Barnes  with 
them) for the defendants.

The following decisions were referred to :
Tennant v. Henderson, 1 Dow. 324 ;
Vallance v. Dewar, 1 Camp. 503 ;
Harrower v. Hutchinson, 20 L. T. Rep. N. S. 556 ; 

L. Rep. 4 Q. B. 523; reversed in the Exohequer 
Chamber, 22 L. T. Rep. N. S. 684; 3 Mar. Law Cas. 
O. S. 434 ; L. Rep. 5 Q. B. 584 ;

Ionides v. Pender, 2 Asp. Mar. Law Cas. 266; 
30 L. T. Rep N. S. 547; L. Rep. 9 Q. B. 531;

Bates v. Hewitt, L. Rep. 2 Q. B. 595; 2 Mar. Law
Cas. O.S. 432 ; 15 L. T. Rep. N. S. 366 :

Rivaz v. Gerussi, 4 Asp. Mar. Law Cas. 377 ; 44 L. T.
Rep. N. S. 79; 6 Q. B. Div. 222.

Buett, M.R.—In  this case the plaintiffs had 
effected a policy with the defendant and others 
upon goods on board ships or in boats, oraft, and 
lighters. The policy was to include all risks in
cidental to navigation, and all risks of raftB, craflv 
and lighters in loading, unloading, and tranship
ping, and in particular of any special lighterage, 
and while in craft waiting transhipment or land
ing on delivery to other vessels after arrival, and 
until delivered at any wharves, docks, landing 
places or elsewhere as ordered by the assured. 
The goods arrived in the Thames in a ship, and 
were put on board a lighter which belonged to a 
man named Hooper, whose business it was to let 
lighters. He had a running agreement with the 
plaintiffs, as to the construction of which there 
has been some contention, but which was one of 
two things: either an agreement which, as between 
the plaintiffs and Hooper, obliged the plaintiffs at 
the risk of becoming liable for breach of contract 
to allow him to carry all goods which were carried 
for them in ships and were to be taken to a wharf ̂  
or an agreement whereby, whenever Hooper 
should lighter goods for the plaintiffs, certain con
ditions were to be part of the contract. In  either 
case i t  was part of the contract that Hooper 
should only be liable to the plaintiffs in the case 
of negligence; that is, that whatever may be the 
liability of a lighterman under ordinary circum
stances the liability here was so limited that 
Hooper could only be liable i f  he were guilty of 
negligence. The loss is admitted, and the defence 
is that of concealment of a material fact. Con
cealments are of two kinds, viz., fraudulent con
cealment and non-disclosure. Here i t  is charged 
against the plaintiffs that from ignorance of what 
was necessary for them to do under the law, or 
from carelessness, they did not disclose to the 
underwriters that which they ought to have dis
closed. Manisty, J. left to the ju ry  certain ques
tions which they have answered specifically. I t  
was not a general verdict, and upon their answers 
he directed verdict and judgment to be entered 
for the plaintiffs. The Divisional Court entered 
verdict and judgment for the detendant, and the 
plaintiffs now appeal. The first finding is of no 
value. The solicitor is not a standing agent for 
his client to receive mercantile notices in respect 
of mercantile business. I t  may be doubted whether 
there was a disclosure on Aug. 5th, but whether 
there was or not is immaterial. The substantial 
arguments before us were those: first, as to 
whether the ju ry  were justified fn answering the 
second question in the affirmative ; and secondly, if 
so, whether they were justified in answering the 
fourth and fifth questions in the affirmative; and, 
thirdly, if so, whether the answers to those ques
tions materially affect the plaintiffs’ case. I  have 
come to the conclusion that the jury were justi
fied in answering the second question as they did, 
and that the direction on that point was right. I t  
is said that the plaintiffs should have disclosed 
that they had an arrangement with Hooper which 
minimised his liability in case of loss. The only 
effect which i t  was suggested that could have 
upon the money position of the underwriters is 
that, assuming a loss for which they would be 
liable under the policy to pay the plaintiffs, they
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would not, by reason of this minimisation of 
liability have the same valuable recourse over 
against the lighterman as they otherwise would 
have in the name of the assured. I t  is obvious 
that i t  could only affect the salvage which the 
underwriters might have ; and if there were 
nothing else in the case I  should have thought 
that the mere minimisation of the right to salvage 
would not have been a material fact. But some
thing else has happened, for there is evidence that 
i t  had become more or less publicly known that 
some lightermen, at all events, would not carry 
goods unless their liability was minimised by 
arrangement, and therefore i t  was obvious that 
two states of things might arise so as to affect the 
underwriters’ right to salvage where there was a 
loss on board lighters. I t  is not disputed that 
upon such a policy as this the underwriters would 
be liable for loss whether the lighter belonged to 
the owner of the goods or to another person, or 
whatever might be the arrangement for lighter
age between the lighterman and the person for whom 
the goods are carried. Therefore it  signifies not to 
whom the lighter belonged, for the underwriters 
would be equally liable for loss on board the lighters. 
I t  was disputed whether, if the lighter belonged 
to wharfingers, they would have that liability^ in 
the absence of a special contract. To my mind 
they would. I f  goods are lost in the lighter of a 
dock company, the company are carriers of goods 
on the water, and therefore are subject to the fu ll 
liability unless by arrangement that is restricted. 
Therefore the underwriters finding that in the 
one case they would have the advantage of using 
the name of the assured against the persons who 
were under fu ll liability, and that in the other 
case there was that arrangement, came to the 
conclusion that the two positions were different 
as to their mercantile interest, and that they ran 
greater risk of money I o b s  in the one case than in 
the other. Upon that they oame to the conclusion 
that in the one case they would charge a larger 
premium, and that where they had full protection 
they would charge less. Therefore they came to 
the conclusion that they would have two rates of 
insurance. They made known that such was 
their resolution, so as to let people know that 
if  they insured with them they would have 
to pay different premiums according to the 
different states of circumstances. There is evi
dence that this had become known to the 
plaintiffs, either personally or by their brokers, 
before they insured. I t  seems to me that the 
moment they knew that there were two rates of 
insurance which would arise in consequence of 
their taking one position or another with regard 
to the landing of their goods, i t  became material 
to the underwriters to know what was the 
plaintiffs’ intention at the time. Certainly, if the 
plaintiffs had bound themselves, i t  became 
material for the underwriters to know that fact. 
But i f  the contract did not bind the plaintiffs to 
land their goods by Hooper’s lighters, yet it 
seems to me that where there is a difference in 
the premium known to the plaintiffs, amd where 
they have the intention at the time when they 
insure of landing their goods under circum
stances which they know would, if disclosed, 
cause the underwriters to require a larger 
premium, this is a matter which a prudent 
and experienced underwriter would take into 
consideration in estimating the premium, or in

[C t . of A pt.

considering whether he would take the risk, 
and is, therefore, a material fact to be made 
known. Therefore, that question being rightly 
left to the jury, they were justified in coming to 
the conclusion to which they came. The autho
rities show that the materiality is not as to the 
risk, but whether the fact, if disclosed, would 
influence the underwriters as to entering upon 
the insurance or as to the terms upon which 
they would insure. The case most like this 
is n a rro w e r  v. H utch inson  (22 L. T. Hep. N. S» 
684; 3 Mar. Law Cas. 0. S. 434; L. Rep.
5 Q. B. 584). There the vessel and the goods 
insured were lost in returning from a port 
which was not known to the underwriters. 
An underwriter is bound to know the mercantile 
geography of the countries to which the voyage 
is insured ; that is, he is bound to have the know
ledge which underwriters of ordinary skill have. 
But if  there are any circumstances with regard 
to a port, which, although it exists, is not so well 
known that all careful underwriters must be taken 
to know about it, then the case may be brought 
under the definition which requires the assured 
to disclose. As a fundamental rule, an assured 
has to disclose any circumstance which would 
affect the determination of a prudent and ex
perienced underwriter, which is known to the 
assured and is not known, and ought not to be 
known, to the underwriter. In  that case it  was 
proved that the port existed, and that i t  was a 
more dangerous port than the other. But by 
reason of i t  not having been sufficiently fre
quented it was not to be assumed against any 
particular underwriter that he was bound to 
know, and it was proved that the particular 
underwriter did not know. Therefore that was a 
case where the assured knew of a larger danger, 
and the underwriter did not know, and was not 
bound to know it, and accordingly the court held 
that the assured ought to have disclosed the fact 
that he was sending the ship to that port, and 
that i t  was a more dangerous port than the other. 
The difficulty in that case was whether the under
writer ought not to be taken to know the condi
tion of that po rt; but i t  was held that, under the 
particular circumstances of the case, the port 
being not so largely frequented as to make i t  
known to the generality of careful underwriters, 
the particular underwriter was not bound to 
know. Applying that doctrine here, the assured 
knew that they had made up their minds at the 
time of the insurance to land the goods by this 
particular lighterman. That was not disputed. 
They knew that they had a particular arrange
ment with him, and that i f  he did carry their 
goods he would be only under a limited liability. 
To my mind i t  is clear that the particular under
writer did not know of this arrangement. There
fore there is here a matter which the assured 
knew and the underwriter did not know. Then 
comes the question whether the underwriter 
ought to have known. That question presents 
greater difficulty. The evidence which justifies 
the second finding is, that there was a diversity 
of practice, and that some goods are carried 
by lightermen with fu ll liability and others with 
limited liability, caused in some causes by agree
ment and in  others by circumstances. I f  the 
fourth finding means that the practice is so 
general that almost every merchant employs a 
lighterman with limited liability, it seems to me

T a t e  a n d  S ons v . H y s i.op.
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to destroy and cut away the very ground on 
which the second finding was based. I t  leaves 
only one mode of landing goods. Is i t  true to 
say that there is only one mode of landing goods, 
that is, under limited liability P I t  seems to me 
from the evidence on both sides, that i t  is not 
true to say that there was a general usage to 
employ lightermen only under one set of circum
stances. The evidence shows nothing which can 
support and make reasonable the finding of the 
ju ry upon the fourth question, and i f  the fourth 
falls the fifth  also falls. Therefore, so far as my 
judgment goes, I  should say that the case must 
be decided on the footing that there was no 
evidence to support the findings on the fourth 
and fifth questions. Therefore the case rests upon 
the second finding. But having come to the con
clusion that the second finding is right, i t  seems to 
me that the facts which support that finding make 
i t  impossible that the fourth and fifth  can be right. 
I t  comes to this, that the fourth and fifth  find
ings are inconsistent with the propriety of the 
second; so that there is a dilemma that, if findings 
four and five are right the second is wrong, and 
i f  the second is right the others are wrong. I  
th ink that the fourth and fifth  are wrong, and 
the second is right. As to the sixth question, 
i t  seems to me, first, that i t  mixes up law and 
fact; secondly, that it  is irrelevant. For these 
reasons I  come to the conclusion that the judg
ment of the Divisional Court must be affirmed, 
and that the verdict must be entered for the 
defendant. I  take the th ird answer to mean “  was 
not disclosed.”  I  do not th ink the fact was con
cealed in any other way, for there is no symptom 
of fraudulent concealment.

B a g g a l l a y ,  L.J.—I  am of the same opinion. 
The ground of my conclusion is, that there was 
evidence to support the second finding, but there 
was no evidence to support the third and fourth.

B o w e n , L.J.—I  am of the same opinion. The 
firs t question is as to what is the legal test to be 
applied to the evidence. I t  is established law 
that a person who deals with underwriters must 
disclose to them all material facts known to himself 
and not known to them, or, at all events, which 
they are not bound to know. In  order to make that 
proposition clear, of course i t  becomes necessary 
to understand what one means by a material fact. 
That definition also has been conclusively esta
blished by reason and authority. I t  is the duty 
of the assured to communicate to the underwriter 
all facts in his own knowledge which would affect 
the mind of the underwriter, either as to taking 
the contract or as to the premium. The question 
of materiality depends upon the effect which the 
communication would have upon the underwriter 
at the time when the policy is made. Therefore, in 
answering the question whether a fact is material, 
one may shortly dispose of it  by saying that 
i t  depends upon whether or no a prudent under
writer would take that fact into consideration in 
estimating the premium. The rule has been laid 
down over and over again, and is stated clearly 
in the case of Ion ides  v. Pender (30 L. T. Bap. 
N. S. 54; 2 Asp. Mar. Law Cas. 266; L. Bep. 
S Q. B. 531).

That being the law, what are the facts to 
which we have to apply it?  The importers 
of this produce, which is to be landed in the 
Thames, use lighters for the purpose of dis

charging the cargoes. Down to the year 1882 
no importance seems to have been attached by 
the underwriters to the way in which importers 
dealt with lightermen. Owing to a previous 
litigation, in 1882 the lightermen came together 
and combined for the purpose of insisting upon 
being discharged from the liability which is 
known as that of common carriers. Their combi
nation was known to merchants, and was also 
known to underwriters, who thought the deter
mination of the lightermen to resist the liability 
of common carriers was of sufficient gravity 
to affect the underwriting of policies and the 
premiums to be charged. As long as it remained 
uncertain down to the time when the ship 
arrived whether the cargo would be landed by a 
lighterman who remained subject to common law 
liability or by one who took the goods upon the 
terms of being exempted, then, unless the under
writers made it  part of the terms of the bargain 
between them and the assured, and insisted that 
the goods should be landed one way or the other, 
there was nothing which the assured in such a 
case knew and the underwriters did not know, 
and therefore there could be nothing which the 
assured was bound to disclose, the non-disclosure 
of which was material, because the underwriters 
would be bound to know the ordinary course of 
trade. But the moment the merchant makes an 
arrangement which determines the uncertainty 
in one direction, and either binds himself by 
agreement (as seems to have been the case here) 
with a lighterman that the latter shall carry 
the goods without being liable to the com
mon law liability, or even supposing the 
merchant does not bind himself by a binding 
agreement to employ a lighterman, and that 
the arrangement in this case falls short of 
that mutual contract which at first sight I  was 
inclined to think i t  did, i t  only amounts to this, 
that a merchant has made an arrangement which 
for business purposes practically governs the 
future, and whioh at the time when he makes the 
policy he intends to carry ou t; then a fact exists 
which is in  the knowledge of the assured and not 
in the knowledge of the underwriters. Is it  then 
material that such a fact should be disclosed ? 
The evidence here was, that from and after May 
1882 premiums were affeoted by the existence or 
non-existence of such an arrangement, and i f  one 
wishes for a conclusive finding upon the question 
whether this arrangement and intention on the 
part of the merchant was material, one finds it 
in the brokers’ letter which gave a conclusive 
indication to their principals that in their minds, 
as well as in the minds of the underwriters, 
such an arrangement should be disclosed. I t  
is impossible under such circumstances, having 
regard to the true definition of materiality, to 
doubt that the finding of the ju ry must stand 
which says that the fact of the arrangement 
having been made was material to the r is k ; i.e., 
was a fact which a prudent underwriter would 
have taken into consideration in estimating the 
premium.

W ith  regard to the question whether the 
mere existence of facts which would lessen 
the salvage are facts which should be dis
closed I  offer no opinion. I t  seems to me that, 
although an arrangement lessening salvage is 
not necessarily material, i t  may be so, and that 
the real test is whether the underwriter would
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be affected in estimating premium. The arrange
ment here between the merchants and the lighter
men is not a mere lessening of salvage, for the 
existence of such an arrangement may affect the 
danger of the goods being lost. I  found my 
judgment upon this : that at the time when the 
policy was effected there was an existing arrange
ment between the assured and the lighterman, 
which was intended by the assured to be acted 
upon, and the existence of which would materially 
affect the underwriters in estimating the premium. 
I f  that is a true view of the case, the remaining 
answers to the questions seem to me to be em
barrassing. The fourth may be read in two ways. 
I f  i t  is read in  one way i t  w ill moan that prac
tically there was only one way of landing goods, 
and that there was a general usage to employ 
lightermen upon the terms that they should be 
discharged from common law liability. I t  seems 
to me that this is inconsistent with the answer 
given to the second question, because, assum
ing that the prevalent usage is to employ 
lightermen in only one way, and the underwriters 
know this, to disclose the arrangement would give 
them no additional information. I f  that is the 
true way in which the fourth finding must be read, 
i t  seemB to me that there is no evidence to 
support it. I  confess that I  am inclined to 
read the fourth answer as intimating an opinion 
on the part of the ju ry that there was a general 
usage not supplanting other usages, but taking 
its place amongst them as one quite common, and 
which should be known to all in business, i.e., 
that lightermen might be employed upon the 
terms that their common law liability should 
remain, but that they might equally probably be 
employed on the terms that they should not be 
subject to their common law liability. I f  that is 
the true meaning, the answer to the fourth ques
tion is irrelevant, because what is material is 
the existence of the prior agreement, and that is 
the ground upon which there has been conceal
ment. I t  is within the rights of the merchant to 
employ a lighterman upon any terms, provided he 
has not at the time of the policy elected to take 
a particular course; but, i f  there is a fixed 
agreement at the time of the policy, that should 
be disclosed. I f  that should be disclosed, 
how can i t  be an answer to say that the 
underwriters should never assume that there 
would be recourse against the lighterman, or that 
there was a general usage when the goods did 
arrive to deal with them in one way or the other P 
The complaint is not that that recourse has been 
taken away in the events which happened, but 
that the underwriters were not told of the special 
agreement at the time when the policy was made. 
Tnerefore, i f  read in that way it  is not an answer 
to the second finding of the jury. But if i t  is to 
be read as meaning that there was only one preva
lent way of landing goods, there is no evidence to 
support it. The same observations apply to the 
fifth  and sixth findings. For these reasons I  am 
of opinion that the appeal should be dismissed.

Appeal dismissed.

Solicitors for plaintiffs, H o lla m s , Son, and 
Coward.

Solicitors for defendants, W altons, B u h l,  and 
Johnson.

J u ly  18 an d  21,1885.
(Before B r e t t , M.R., B a g g a l l a y  and F r y , L.JJ.)

T he C h r is t ia n s b o r g . (a )

ON APPEAL IROM SIR JAMES HANNEN. 
P ra c tice — S ta y  o f  proceedings— Actions in  rem —  

B a i l— Le tte r o f  guarantee— Proceedings in  A d 
m ira lty  D iv is io n —-Lis a l ib i  pendens^-E lection. 

W here a  co llis ion action was in s titu te d  m  U o lla n d  
in  w h ich  the defendants ' vessel was released upon  
a  le tter o f  guarantee g iven between the parties, 
a n d  the p la in t if fs  subseguently in s titu te d  a  
second action  in  th is  country, and re-arrested the 
vessel, the C ourt o f  A d m ira lty  stayed the second 
action a nd  released the vessel:

The C ourt o f  A ppea l (B agga llay  and  P ry , L .J J .,  
B re tt, M . I l .  dissentiente) affirm ed the order, 
being o f  op in ion  th a t the le tter o f  guarantee  
being in  p r in c ip le  equ iva lent to b a il, the second 
proceedings in  th is  coun try  were vexatious, and  
th a t having the pow er to stay them they ought, 
under the circumstances, to exercise th a t power. 

T his  was an appeal from a decision of Sir James 
Hannen on a motion by the defendants in a 
collision action in  rem , asking the judge “ to 
direct the steamship C hris tiansborg  and her 
freight to be immediately released on the ground 
that bail has been given for the ship in the Royal 
Court of Holland, at Rotterdam, in a ^suit 
stituted there, and to dismiss this action.

The collision occurred in the Baltic, on the 
20th May 1885, between the foreign Bteamships 
the C hris tiansborg  and the Jessica, the Jessica and 
her cargo being totally lost.

The owners of the Jessica and her cargo there
upon instituted an action in the Royal Court of 
Holland at Rotterdam, on the 15th June 1885, 
against the steamship C hris tiansborg . She was 
arrested at Maashuis. Upon the defendants 
giving a letter of guarantee in the sum of 175,000 
gulden, the vessel was released on the 20th June.

On the 9th July an action in  rem  was insti
tuted in England in the Admiralty Division of 
the High Court of Justice, by the owners of the 
cargo laden on board the Jessica, against the 
C hristiansborg, claiming 15,000?. damages.

On the 14th July the owners of the Jessica and 
her freight, and her master and crew (proceeding 
for their effects) instituted au action in  rem  in 
England in the Admiralty Division of the H igh 
Court of Justice against the C hris tiansborg, claim
ing 15,000?. damages. The C hris tiansborg  was 
arrested in these actions.

The plaintiffs proposed consolidating the 
actions, and offered to accept bail in the sum of 
12,000?. The defendants thereupon took oijt a 
summons in the cargo action, calling on the 
plaintiffs to show cause why the C hris tiansborg  
should not be released on the ground that bail 
had been given in the Dutch action, and why the 
English action should not be dismissed. The 
summons came on for hearing before Sir James 
Hannen on the 14th July, when i t  appearing 
probable that the Dutch proceedings had been, 
or would be, discontinued, the summons was 
adjourned sine die in order to enable the parties 
to come to terms.

On the 16th July the defendants having reason 
to believe that the Dutch proceedings were being
( o j  Reported by J. P. A s p in a l l  and B u t l e r  As p in a l l , E sirs ., 

Barristers-a'U-Law.
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continued, now (July 17) moved the court as 
above stated, having, on the 16th July, served a 
notice of motion to the above effect, in the action 
Drought by the owners, master, and crew of the
Jessica,

According to an affidavit sworn by a Mr. Henry 
ochmidt, of Hamburg, who acted as representative 
ot the Jessica and cargo, i t  was stated that a Mr.
'  °n Appen, who acted for the Bame interest to 
value the Christianshorg, had released the steamer - 
on receipt of a letter of guarantee whereby the 
Pr i^ te underwriters guaranteed up to the amount 
of 175,000 gulden for compensation which the 
Chnstiansborg  might have to pay. Mr. Schmidt 
stated that he disapproved of this letter, and 
ottered to deliver it  up to the underwriters, who, 
however, held to it.

Paragraphs 6 and 6 of the affidavit were as 
follows:

5. I  say that no bail has been given in Holland. The 
only security that has been given ia the said letter of 
guarantee, which I  am ready to deliver up at once.

7. Since the Christianshorg was released in Holland 
I  have been informed, and believe, that there are great 
difficulties in the way of prosecuting a suit in Holland 
on the subject of such a collision as this.

The letter of guarantee was as follows :
The Private Underwriters, Holman’s Canal, Copen

hagen, June 17, 1885.—We, the undersigned, the private 
underwriters in Copenhagen, hereby guarantee to the 
partios interested in the steamer Jessica, of Hamburg, 
and her oargo, up to the amount of 175,000 gulden, for 
the compensation which the steamer Christianshorg 
may eventually have to pay by legal decision in Holland. 
—(Signed) The Private Underwriters, pp. Ed. Hordt 
and Son, Ca b l . W i l l .

J u ly  17.—The motion came on for hearing 
before the President, Sir James Hannen.

M yburgh , Q.C. (with him Nelson), for the defen
dants, in support of the motion.

Sir W alte r P h ill im o re  (with him Stubbs), for the 
plaintiffs, contra.

The plaintiffs offered to abandon the proceed
ings in Holland, and pay the costs incidental 
thereto. This offer the defendants refused to 
accept.

Sir_ J a m e s  H a n n e n .—I  am of opinion that this 
question comes on before me in precisely the 
same manner as it  did on summons in chambers, 
because the only direction I  gave was that it 
should be adjourned sine die—in the expectation, 
indeed, that some arrangement had been or would 
be come to between the parties, which appears 
not to be the case. I  am now called upon to 
state the principle on which such a question as 
this should be determined. I  am of opinion that 
wheye the suit has been brought in one court, as 
to which i t  is not shown that i t  would not do 
justice, i t  is p r im a  facie  oppressive to institute 
another suit in any other court, and the only 
difference between the case of the one suit being 
in an English court and the other in a foreign 
court is, that i t  is highly probable that the 
English court w ill come to the conclusion more 
easily that fu ll justice would not be done in the 
other court if the circumstances were brought to 
its knowledge leading to that conclusion. In  
this particular case no facts are brought to my 
knowledge to show that the Hutch court would 
not do full justice, and as fu ll justice between 
these two foreigners as the English court. I t  is 
simply stated that when the steps which had been

taken in  Holland came to the knowledge of some 
°F® m. i. , country that he objected, although the 
plaintiffs agent in Holland was perfectly satisfied. 
I t  is true Mr. Schmidt says that there are great 
difficulties in proceeding with the suit in Holland, 
but he does not state what they are. That state
ment is contradicted, and I  see no reason to 
entertain any doubt whatever that the proceedings 
can be taken with as reasonable certainty of 
j viatic6 being done in Holland as here.

How let me consider what are the facts, and to 
what conclusion they should lead me. That there 
is a hs a l ib i  pendens is perfectly clear. I  do not 
or course think that that in itself precludes the 
plaintiffs from taking action here, i f  they show 
good reason for so doing; but, as I  have already 
intimated, I  do not think they have shown any 
good reas°n. The Dutch suit is pending. I t  is 
true that the plaintiffs have expressed a willing
ness to abandon that suit, but the Dutch court 
is seised of this litigation, and without its consent 
(and L suppose it  would be governed by similar 
considerations to those which I  have expressed), 
and until it has dismissed the suit, and says it 
cannot entertain it, it  is a lis  a l ib i pendens. The 
plaintiffs in Holland exercised a plain right in 
holding the vessel to bail there. Security was 
given which satisfied the agents of the plaintiffs 
in Holland, and thereupon the vessel was released. 
INow what is the meaning of that release? I t  
plainly must mean—everybody must understand 
1" ™ean—that the vessel was to go on her course
and be useful to her owners and earn freight, and 
not merely that, she was to have liberty to sail 
about in Dutch waters. But the theory that is 
set up by the plaintiffs is, that though they have 
got a security, which I  suppose is a security 
according to Dutch law, and which satisfied their 
W  there, they are at liberty wherever they 
hnd this vessel to arrest her over again, and so 
deleat the very object of the security which had 
it?611 ,°°,ia'ned in Holland. I t  appears to me, 
therefore, that justice requires—and none of the 
authorities which have been cited prevent me 
d<v!-1 l w*3at I  think justice requires—that the suit 
which has been instituted here should be stayed, 
and that the vessel should be released. This 
order is applicable to both actions.

From this decision the plaintiffs appealed.
J u ly  18.—Sir W alte r P h illim o re  (with him 

Stubbs), for the plaintiffs, in support of the appeal. 
—The decision of the learned President is wrong, 
being in direct opposition to the law as laid down 
by this court in the cases of

McHenry v. Lewis, 22 Ch. Div. 397 : 47 L. T. Hep.
N. S. 549;

The Peruvian Ouano Company v. Boclcwoldt, 5 Asp.
Mar. Law Gas. 29; 48 L. T. Rep. N. S. 7: 23 Ch.
Div. 225.

According to the law there laid down, where the 
same plaintiff sues the same defendant in respect 
of the same cause of action in this country and in 
a foreign court where the remedy and procedure 
are different, there is no presumption that the 
multiplicity of actions is vexatious, and a special 
case must be made out to induce the court to 
interfere. The onus therefore is upon the 
defendants to show that the institution of the 
action here is vexatious. This they have not 
done, and the court therefore should not exercise
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its jurisdiction to restrain the plaintiffs continuing 
their action in this country. Moreover the court 
w ill only interfere where a very strong case is 
made out, and in The P e n m a n  Guano Com pany  
v. Bockw oldt, where the circumstances were 
analogous to the present, the court even refused 
to make the plaintitfs elect. The old practice of 
the Courts of Chancery was to put the plaintiff 
to his election, and not to stay the proceedings. 
The decisions of Sir Robert Phillimore in

The Catterina Chiazzare, 31 L. T. Rep. N. S. 588;
1 P. Div. 368 ; 3 Asp. Mar. Law Cas. 170;

The Mali Ivo, 20 L. T. Rep. N. S. 681; L. Rep.
2 A. & E. 356; 3 Mar. Law Cas. O. S. 241;

The Peshawur, 48 L. T. Rep. N. S. 795 ; 8 P. Div. 32;
5 Asp. Mar. Cas. 89.

are conflicting, and if  conflicting with the decision 
of this court in M cH e nry  v. Lew is (ub i sup.) they 
are of no avail to the defendants. I t  may be said 
that in this case, the actions being both in  rem, 
the remedy and procedure are the same in both 
countries, and therefore, on the authority of 
M cH e n ry  v. Lew is (ub i sup.), the courtshould inter
fere. But assuming the procedure t o be the same, 
then no bail bond was given to the Dutch court as 
our Court of Admiralty requires, and the plaintiffs 
would have no effective means of enforcing their 
remedy, assuming the Dutch court to decide the 
case in their favour. If, therefore, the procedure 
in the Dutch court is similar to ours, it would 
be a denial of justice to compel the plaintiffs to 
proceed in a court where they w ill have no 
effective remedy. If, however, the procedure and 
remedy in Holland are different from ours, then, 
according to the decision of this court, there is no 
vexation, and the court should not interfere.

M yburgh, Q.C. (with him Nelson) for the 
respondents.—According to the decision of 
M cH e nry  v. Lew is (u b i sup.), i f  the court sees 
that the circumstances of the case are as vexatious 
as in a case where a plaintiff sues the same defen
dant in two courts in this country, then it  will 
interfere to prevent the defendant being vexa- 
tiously harassed. In  such a case i t  has jurisdic
tion either to stay the proceedings or to put the 
plaintiff to his election. I t  is not shown that the 
Dutch court would not do fu ll justice between 
the parties; and, moreover, both actions being 
Admiralty actions in  rem, it  is submitted that the 
remedy and procedure in both courts are 
substantially the same, and that therefore, on the 
authority of M cH e nry  v. Lew is, the second action 
is vexatious and should be stayed. There is no 
distinction in principle between a letter of 
guarantee given between the parties and a bail 
bond given to the court. The giving of bail is 
the substitution of the bail for the res, and means 
the release of the ship from all liabilities in 
respect of the collision. Her subsequent arrest 
was therefore against good faith, and to meet the 
ends of justice, which none of the authorities 
prevent, the second action should be stayed. 
The decisions of the Admiralty Court on this 
point are in favour of the defendants’ contention, 
and are capable of being supported consistently 
w ith the decision of this court.

Sir W alte r P h ill im o re  in reply.
Cur, adv. v u lt.

J u ly  21.— B rett, M.R.—In this case a suit 
was instituted in an Admiralty Court in Holland, 
against a ship in respect of a collision, and in that

suit the parties, unless the proceedings in the 
Admiralty Court in Holland differ from those 
in the Admiralty Division here, have done that 
which is absolutely contrary to the practice of 
the court. Instead of taking a bail bond to the 
court, they have taken a guarantee as between 
themselves. The plaintiffs in Holland have now 
instituted an action in the Admiralty Division 
here against the same ship for the same collision. 
A  rnotfon was made in the English action to stay 
the proceedings here upon the ground that there 
was an action pending in Holland between the 
same parties for the same cause of action. Ihe 
plaintiffs in this court offered to elect at once to 
abandon the proceedings in Holland and to pro
ceed only here. They offered to cancel the bond 
or guarantee, to give i t  back, and to pay all the 
costs of the Dutch proceedings; but b ir James 
Hannen declined to allow them to elect, and 
staved the proceedings here absolutely, so that 
the plaintiffs could never proceed in this country 
The question is, was the learned President right 
in so doing ? Now this was a collision between 
two foreign ships on the high seas, and the 
defendants’ ship has come into an English port, 
and has been seized by the Admiralty Division 
here There is no doubt, in my mind, that the 
court here has full jurisdiction to try the 
case. The question therefore must be, where a 
plaintiff has brought an action in a court in this 
country which has jurisuiction, whether the 
court w ill prevent him from going on with that

SUNow what are the rules which have been laid 
down with regard to this ? and laid down, in 
my opinion, with perfect correctness, and in a 
manner binding on this court. There is the case 
of M cH e n ry  v. Lew is (22 Ch. Div. 397 ; 47 L. T. 
Rep. N. S. 549), decided in 1882. In  that case it  
was argued that the mere fact of proceedings 
being pending in a foreign court was sufficient 
of itself to cause a court here, in which an action 
between the same parties and for the same cause 
of action was pending, to stay proceedings here. 
Indeed, it  was argued that the court hare would 
not have jurisdiction. The late Master of the 
Rolls gave a most important judgment, which i  
should have thought would have settled the law. 
He said • “  That question is, whether or not, when 
an action is brought by a man in this country 
against a defendant, and the same plaintiff 
brings an action in a foreign country against the 
same defendant for the same cause of action, this 
court has jurisdiction in a proper case to stay the 
action in this country on the ground that the 
defendant is doubly vexed by reason of the action 
being brought also in the foreign country.”  Then 
he deals with the case of Cox v. M itc h e ll (7 0. B. 
N. S. 55) in a way which is binding on us, and then 
he proceeds to say : “  I f  the true view of the judg
ment is that p r im d  fa c ie  a man is not doubly 
vexed when the action is brought in the two 
countries, but that you want a special case to 
show that he is doubly vexed, then there is no 
conflict of opinion.”  That is, in other words, to 
say that, where the two actions are in two different 
countries, and that i3 all which can be alleged, 
p rim d  fa c ie  there is no vexation at all, and the 
court ought not to interfere. I t  ought not even 
to put a party to his election p r im a  fac ie , but 
leave him to go on and see in which suit he can 
get execution first. The learned Master of the
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Rolls then said: “  As regards the second point, it  
appears to me that very different considerations 
arise where both the actions are brought in this 
country, and where one of them is brought in a 
foreign country. In  this country, where the two 
actions are by the same man in courts governed 
by the same procedure, and where the judgments 
are followed by the same remedies, it  is p r im d  fac ie  
vexatious to bring two actions where one w ill do.”  
So that even where i t  is in courts that have pre
cisely the same procedure, precisely the same 
remedies in the same country, even there i t  is 
only p r im d  fac ie  vexatious; and he adds that “  this 
haB been recognised. I  believe, for ages by the 
practice of the old Court of Chancery.”  Now, 
what did the old Court of Chancery do, even in 
the strong case that is there referred to P I t  put 
the plaintiff to his election. I t  did not stay the 
action without giving him an election, it did not 
refuse to allow him to elect upon any terms but 
i t  put him to his election. That is all the Court 
of Chancery did. The learned judge says: “ But 
where it  is in a foreign country it  certainly appears 
to me that we cannot draw the same inference. 
ISTot only is the procedure different, but the 
remedy is different.”  I  should think the learned 
judge there meant to say “  may be different.” 
Then in another part he shows how i t  might be 
different, but it  is not worth while to allude to 
that. We therefore have the late Master of the 
Rolls drawing a strong distinction between the 
case of the proceedings being in two countries and 
in the same country. Where they are in the 
same country, he only says it  is a p rim d  fa c ie  case 
of vexation ; and even where i t  is a case of vexa
tion, he says the Court of Chancery had never 
done more than put a man to his election. Then 
Cotton, L.J. says: “  The distinction between pro
ceedings where they are both in the same tribunal 
and when one is in England and the other is 
abroad, has already been pointed out by the 
Master of the Rolls, and that may explain why i t  
is of course when both the actions are in England, 
and not of course when one is in England and 
the other abroad.”  Then he lays down the way 
in which the jurisdiction is to be exercised : “  But 
hereunder the circumstances of this case ought 
we to exercise a jurisdiction, which I  assume we 
have, and to make the order P In  the first place, 
i t  is a jurisdiction which one ought to exercise 
with extreme caution. Stopping in the middle of 
a suit a plaintiff from going on when he has a 
right of action as against the defendant is a 
jurisdiction which has to be exercised with very 
considerable caution,”  Then he goes on to dis
cuss the particular case : “  But I  cannot say here 
that we ought to come to the conclusion, which is 
the principle on which the jurisdiction is to be 
exercised, that proceeding with these two suits in 
the two different tribunals is vexatious. I t  may 
be harassing no doubt, because i t  is very harassing 
to have an action brought against one in any 
tribunal at all, but that is not enough. I t  must 
be vexatiously harassing the defendant on the 
part of the plaintiff whose action is sought to be 
stayed.”  Then Bowen, L. J. says : “  I  think that 
Cox v. M itch e ll (u h i sup.) decided nothing more, 
that it  simply lays down the proposition that the 
mere pendency of an action abroad is not a suffi
cient reason for staying an action at home, 
although the causes of action and the parties 
may be the same.”  And then further on he says :

[C t. or A pp.

“  The fact that no English action has ever yet 
been stayed on the ground of concurrent litiga
tion in America is a strong argument to prove 
that such concurrent American litigation is not 
of itself a sufficient reason why an English action 
should be stayed.”  Now he speaks of America 
as the strongest case he can find because the laws 
of America are as nearly as possible the same as 
the laws of England, and are founded upon the 
same law. Again he says : “  I t is  clear not merely 
from reason but from the language of Lord 
Cottenham and Lord Cranworth referred to by 
Cotton, L.J., that this court could do i t  if neces
sary for the purposes of justice, but some special 
circumstances ought surely to be brought to the 
attention of the court beyond the mere fact that 
an action is pending between the same parties on 
the same subject-matter in America.”  That 
seems to me to lay down the law that there is 
jurisdiction in the court, but that i t  ought only 
to be exercised with the greatest caution. Where 
both actions are in England in the same tribunal— 
because in England, if  one is in one tribunal and 
another in another, where the proceedings are not 
identical, or where the remedies are not equally 
effective, the law would apply which he ha3 
laid down with regard to foreign countries— 
he says the jurisdiction is to be exercised with 
extreme caution, and where in England i t  is 
in an exactly similar tribunal, p rim d  fa c ie  it  is 
vexatious, and therefore i t  would lie upon the 
party bringing the action to show that i t  was not. 
But where the cases are in foreign countries, 
different countries, p r im d  fa c ie  i t  is not vexatious, 
and he who says it  is is bound to prove clearly to 
the court that i t  is, and that the person who is 
suing here in a court which has ample jurisdic
tion would have in every respect the same chance 
in  the foreign court which he has here, and that 
he would have equal facility to enforce his 
remedy. Then we have the case of The P e ru v ia n  
Guano Company v. B ockw o ld t (23 Ch. Div. 225 ; 
5 Asp. Mar. Law Cas.29; 48 L. T. Rep. N. S. 7), 
in  which the motion was that the plaintiff might 
be ordered to elect, not that the proceedings 
should be stayed. Indeed, I  can find no case in 
which the court has stayed the second action 
without giving the plaintiff the right of election. 
There again the late Master of the Rolls says: 
“  I t  is very important in these cases that the 
court should clearly see that in stopping an 
action i t  does not do any injustice,”  I  w ill not 
read any more of his remarks, because he has 
already stated his opinion in the other case. 
Then Lindley, L.J. says: “  As I  understand it, it  
comes to this, that where the plaintiff is suing 
in this country and also abroad in respect of the 
same matter, and a motion is made to compel the 
plaintiff to elect, i t  is not sufficient for the person 
so moving to point out that there are two pro
ceedings being taken with reference to the same 
matter; he must go a step further and show 
there is vexation in point of fact, that is to say, 
that there is no necessity for harassing the defen
dant by double litigation.”  In  other words, he 
must show that there is no necessity. He pro
ceeds : “  I f  in any case i t  is established that there 
is nothing except vexatious litigation, there is 
ample jurisdiction in this court to make the order 
asked.”  Then Bowen, L.J. in stronger language 
says: “  How are we to apply that doctrine to 
concurrent actions in our own and foreign courts ?
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I t  seems to me that we have no right moral or 
legal to take away from a plaintiff any real 
chance he may have of an advantage. I f  there is a 
fair possibility that he may have an advantage by 
prosecuting a suit in two countries, why should 
this court interfere and deprive him of i t  ? ”

The cases to which I  have referred had dealt 
with cases in the Admiralty Court, as to which I  
must say that they are not satisfactory. Take 
the case of The Peshawur (8 P. Div. 32; 
48 L. T. Rep. N. S. 796; 5 Asp. Mar. Law Cas. 
89), which was an action in  personam  arising out 
of a collision in the Indian Ocean. I t  there 
appeared that “  a cause of damage in  rem  
relating to the same collision bad prior to the 
proceedings in this court been instituted by the 
owners of the P eshaw ur against the G lenroy  in a 
Vice-Admiralty court abroad and was there 
pending.”  That is all that was shown to the court 
and Sir Robert Phillimore upon that only says ;
“  There are two questions raised in this case; 
first, whether I  have the power in my discretion 
to direct a stay of the proceedings in the action 
brought in this court, by the owners of the 
G lenroy against the Peninsular and Oriental 
Steam Navigation Company ; and secondly, 
whether, i f  I  have this power, I  ought in the 
circumstances to exercise it  in favour of the 
defendants in the action here. Now I  think I  
have a discretion as to whether I  Bhould stay the 
proceedings here or allow them to go on, and I  
shall exercise this discretion in  ¡favour of stop
ping all proceedings in the action in this court 
until after the suit at Colombo has been heard.”  
He gives no reason. He says : “  I  shall do it.
I  have a discretion and I  shall do it,”  and the 
only facts proved were that there was a suit 
pending at Colombo. That decision is in the 
very teeth of the decision in the Court of Appeal. 
I t  seems to me, with very great deference to Sir 
Robert Phillimore, that that case was wrongly 
decided, and I  cannot regard i t  as an authority. 
Then there is the case of The M a l i  Iv o  (u b i sup.), 
in which Sir Robert Phillimore refused to stay 
the proceedings. In  that case the learned judge 
made statements, which have been relied upon ; he 
says that he has a discretion, which nobody denies. 
Then he says : “ I  am aware that it  has been 
decided by the Court of Common Pleas, in  the 
case of a foreigner against whom an action of 
contract was pending in his own country at the 
suit of the plaintiff, and who came over to this 
country and was sued here by the plaintiff for the 
same demand, that the pendency of the action in 
the foreign country was not a sufficient ground for 
staying the proceedings in the action here, and I  
have considered that part of the case of The B o ld  
Buccleugh (7 Mod. P. C. 223) which refers to this 
s u b j e c t I f  we take those words literally, as 
I  am inclined to do, I  agree with him. Then he 
goes on : “ I  have come to the conclusion that it  
would be my duty either to suspend proceedings 
in this court or to put the parties to their elec
tion ”—I f  that is to be read together as one thing 
it  gives the parties their election, and i f  they 
refuse to exercise it, and to stay proceedings, 
that, I  think, would be right. He continues—- 
“  as to which court they would have recourse to, 
if, indeed, the evidence before me established 
that there was a lis  a lib i pendens before a tribunal 
which could afford the plaintiff a complete 
remedy, whether the proceedings were technically

instituted in  rem  or in  personam. ”  I f  the meaning 
of that is to afford as complete a remedy and as 
easily enforced, as the remedy in this court, 
and i f  i t  means to say that, then it is right, 
but not otherwise. In  The G a tte rina  Ghiazzare  
(u b i sup.) the facts are thus stated by the judge :
“  A  cross action had been entered on t he 23rd 
Dec. in the High Court of Admiralty of Ireland, 
on'behalf of the C atte rin a  Chiazzare, against 
the H a r r ie t  W illia m s , for the damages occasioned 
by the collision; and subsequently, some time, I  
think, in the month of February, the owner of 
the H a r r ie t  W illia m s , the plaintiff in the prin
cipal cause in the High Court of Admiralty of 
Ireland gave notice to the owner of the G atte rina  
Ghiazzare that no further proceedings would be 
taken in this suit brought by them against the 
vessel, and that the plaintiff would be at the costs 
which at that time had been incurred Previously 
to this notice having been given the court in 
Ireland had already stated that it  was not com
petent to the owner of the H a rr ie t  W illia m s  to 
abandon the action until he had first caused the 
G a tte rin a  Ghiazzare to be released in an action he 
had commenced against her in this court. Now 
the objection on protest is to the effect that there 
is a lis  a l ib i pendens between those two vessels in 
the High Court of Admiralty of Ireland, that an 
application having been made to the judge in the 
High Court of Ireland to dismiss the suit on 
behalf of the original suitor, the owner of the 
H a r r ie t  W illiam s , the court refused to do so. 
Therefore the state of things is this, that there 
was a suit instituted in the High Court of 
Adm iralty of Ireland by the same plaintiff who 
now institutes a suit in this court, there being 
also a cross suit in Ireland, and the judge 
having refused to dismiss the plaintiff on his 
application from the suit, i t  is contended that i t  
is competent to me to meet the matter by 
dismissing the proceedings instituted in this 
court. I  am of opinion that I  ought not to 
allow this suit to be proceeded with at present.
I  th ink that it  has been clearly made out that 
there is a cause before the High Court of 
Admiralty of Ireland between the same parties 
for the same object, and arising out of the same 
cause of action as the action before me, and that 
no doubt, apart from technical considerations, i t  
would be a most inconvenient course of proceeding 
to allow the same case to be heard at the same 
time in two different courts. What I  have to 
oonsider is what other courts have decided as to 
what constitutes a l is  a l ib i pendens. On this 
point I  may refer to my decision in another court 
in W alsh  v. Bishop o f  L in c o ln  (L. Rep. 4 A. & E. 
242). I  think that the plaintiff here has lost his 
way. I  think that he should have applied to the 
High Court of Admiralty of Ireland to dismiss 
the suit as he did, and if that was refused, I  th ink 
he ought to have appealed from that refusal. A t 
all events, in the present state of things, I  shall 
order the G atte rina  Ghiazzare to be released, and 
the proceedings in  this court to be stayed.”  
Here again the learned judge seems to have 
exercised his jurisdiction upon the mere ground 
that there was a case pending in Ireland. I f  we 
take Ireland not to be, for the purpose in question, 
a foreign country, but assume that the court in 
Ireland w ill give the same remedy as the court 
here, that case is to be supported on the ground 
that p r im a  facie there was vexation, and that
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p r im d f j .d e  case was not met by any offer of the 
person suing in the second court. That is the 
way to uphold that case consistently with tho 
other decisions.

Now, when we come to apply this doctrine to 
the present case, what have we got P The court 
is asked to stay the proceedings upon the 
ground that there are proceedings pending in 
Holland. Admiralty Courts are, to my mind, 
municipal courts of the country in which they 
exist, exercising by consent of all nations the 
maritime law which is the common law of ail 
nations upon the high seas ; but the courts are 
municipal courts, and the Admiralty Court in 
Holland is therefore a municipal court of a 
foreign country. That being so, the case is 
within the authorities, according to which i t  is 
not vexatious to have instituted the suits in both 
courts, one being a foreign court. But, I  think 
that Admiralty Courts are not within the fu ll 
authority of that proposition, because the way in 
which they exercise their jurisdiction in all 
countries, so far as I  know, is by seizing the ship 
and releasing her on bail being given according to 
the practice of the court. If, therefore, bail be 
given in one court, and when another suit is 
instituted in a second court bail is to be given 
again, I  think that that could not be allowed i f  
the party suing in the second court insisted on 
preserving the bail in both courts. I  think it 
would be vexatious to call upon the owner of a 
ship in respect of the same cause of action to give 
hail in the two courts at the same time. There
fore, where the case is an Admiralty aotion, and 
bail has been given in the foreign court, the party 
who objects to the action proceeding in the second 
court has satisfied to a certain extent the burden 
of proof which lies upon him, and has shown that 
i t  would be vexatious to allow without terms the 
matter to go on in the second court. But the 
English court cannot be satisfied without ample 
and satisfactory evidence that the course of 
procedure in the foreign Admiralty Court is in 
all respects the same as in the English court, and 
i t  cannot without ample evidence be satisfied that 
a person suing in the court abroad w ill have all 
the same chances of effective success and all the 
same facilities as he has in the English court. 
Therefore, i t  is only in the case of bail being 
given that i t  is oppressive to proceed in the 
English court at the same time that you are 
proceeding in a foreign court. Were i t  not for 
this question of bail, it seems to me that an 
English court exercising its jurisdiction, according 
to the rules laid down, would not interfere at all, 
and would allow both cases to go on in both courts 
at the same time, but the fact that bail has been 
given in both cases would prevent it. I t  seems to 
me that the court would not be exercising its 
jurisdiction with caution, but i t  would be 
exercising it  with extreme rashness, and great 
injustice might follow, if upon the mere fact 
of bail having been given in a foreign court i t  was 
to prevent a plaintiff Baying he would give up 
the bail and pay the expenses incurred in the 
other court, and although he so offers, yet to 
refuse to allow him to go on in the English court 
which has jurisdiction to try the case. But the 
present case is stronger, for either the proceedings 
in Holland are shown to be different from those 
in the English Admiralty Court, and the plaintiffs 
w ill have no possibility of there obtaining judg- 1
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ment with effect; or, on the other hand, the pro
ceedings in Holland are the same as here. Then 
it  is clear that after the release of the ship upon 
the guarantee between the parties an English 
Court of Admiralty would not try  the case. A 
court w ill not proceed to try  a case so as to make 
itself ridiculous; and inasmuch asin an action in re rn  
the mode of enforcing the judgment is by enforcing 
a bail bond entered into with the court, the court 
would not proceed to try  the case where the ship 
has gone, where no bail bond has been given to 
the court, and where there is nothing but a mere 
guarantee between the parties which is a mere 
personal contract. The Court of Admiralty 
c°ulc* not enforce a guarantee. Supposing 
the Admiralty Court gave judgment for the 
plaintiffs, i t  would be helpless to enforce its 
judgment, and would be obliged to leave the 
parties to bring an action in another court. 
Hence, i f  the court stops the plaintiff from pro- 
ceeding here, i t  deprives him of the right of 
effective judgment and leaves him to go on in 
Holland, where the court, i f  the procedure is the 
same as here, w ill not further entertain the litiga
tion, and then the plaintiffs are helpless because 
they have only obtained a guarantee from the 
defendants to pay if the Court of Admiralty 
decides that the defendants’ ship was in the 
wrong. Therefore, if  we stop the action here, and 
the Court of Holland, assuming i t  to have the 
same procedure as ours, refuses to try, the 
guarantee becomes worthless, and the plaintiff 
w ill have no remedy in any court. I t  seems tome to 
be asking this court to perform an act of absolute 
injustice. But if the procedure in Holland is 
different from ours, is i t  the same thing to have 
a judgment in Holland which can only be 
enforced by the guarantee of a third party, which 
is a matter of contract only ? Is that as effective 
a remedy as a judgment here after bail has been 
given to the satisfaction of the court. I  confess, 
to my mind, that to refuse to allow the plaintiff 
to elect and to stay the action, notwithstanding 
the plaintiffs’ offer, is breaking away from the 
decisions of this court which have laid down a 
distinct and workable rule, and I  fear that this 
court in so acting would he doing that which 
may lead to hopeless injustice to the plaintiffs. I  
there think that this judgment ought to be 
overruled.

B a g g a l l a y , L.J.—I  have the misfortune in 
this case to differ from the Master of the Rolls. 
I  need hardly say I  am very reluctant to differ 
from a judge who has had so great an experience 
of cases of this kind. I  feel the greater anxiety 
on account of the serious consequences which 
w ill result to one side or the other according as 
this case is decided. W ith  regard to the law, I  
take it  to be established by a series of authorities 
that where a plaintiff sues the same defendant in 
respect of the same cause of action in two courts, 
one in this country and another abroad, that there 
is a jurisdiction in the court of this country to 
act in one of three ways: To put the party so 
Buing to his election : or, without allowing him to 
elect, to stay all proceeding in this country; or to 
stay all proceedings in the foreign country. As 
I  had occasion to observe in the course of the 
argument, i t  is not in fact a stay of proceedings in 
the foreign court, but i t  is an injunction upon 
plaintiff restraining him from prosecuting the 

1 proceedings in the foreign country, which, of
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course cannot be enforced against him i f  he is a 
foreigner, and is neither present in this country, 
nor has any property here. I t  is an injunction 
which may become inoperative, but that is how it  
may be done.

Now I  think the principle of election is very 
clearly expressed in the case of M cH e nry  v. 
Lew ie  (u b i sup.). The marginal note I  think 
correctly represents the effect of the decision. 
I t  is th is : “  Where a plaintiff sues a defen
dant for the same matter in two courts in 
this country, such a proceeding is p r im a  fa c ie  
vexatious, and the court w ill generally, as of 
course, put the plaintiff to his election 
and stay one of the suitB. And the same 
principle applies where one of the actions 
is in  the Queen’s Court in Scotland or Ireland 
or any other part of the Queen’s dominions.” 
The judgment in that case drew a distinction 
between two actions being brought in English 
courts, and the case where one action is brought 
in a British court, the other in a foreign court. 
I t  draws the distinction which I  also draw that 
prim a, fac ie , i f  the actions are in two courts in 
the British dominions, i t  is vexatious to sue the 
same party in two different actions, but not 
necessarily so where one of the two actions is in 
a foreign court; we must examine into the cir
cumstances of the ease, and see whether, under 
the circumstances, i t  is as vexatious as i t  would 
be if the same actions had been commenced in 
two British courts. That I  take to be the effect 
of the decision in M cH e nry  v. Lew is  (ub i sup.), 
and no doubt it  should be seen whether the party 
should be put to his election; but the circum
stances of the case must be such that, instead of 
putting the plaintiff to his eleotion, the court will 
stay oneor other of the two proceedings. Whether 
you adopt the principle of putting the party to 
his election, or of staying the proceedings in one 
or other of the courts, must depend upon the 
circumstances of the case. Some suggestions 
were made in the earlier part of the argument 
here to the effect that no decision had gone so far 
as to stay proceedings in a foreign court, or until 
after the party had been put to his election. I  
ventured to suggest that there were several cases 
in  which that course had not been followed, thus 
showing an authority for that which was supposed 
to have no authority for it. I t  has been decided 
that before decree you may stay the proceed
ings of a foreign court, if the foreign court 
were Scotch, or Irish, or colonial. I  think there 
is a case where the foreign court did stay pro
ceedings without putting the party to his election. 
Therefore I  take it that there is no question that 
the court can stay the action in the foreign court 
if the circumstances warrant it. But there is no 
doubt that, where the court has been in the habit 
of staying one or other of the proceedings, it 
has preferred to stay the proceedings in the 
English court. The principles to which I  have 
just now referred were well recognised principles 
in the Chancery Courts prior to the Judicature 
Act, as it  appears from one of the cases referred 
to by the Master of the Rolls. Since the passing 
of the Judicature Act those general powers are 
exercised by any branoh of the High Court. The 
principles enunciated in  that case are referred to 
by Jessel, M.R. in these terms : “  When an action 
is brought by a man in this country against a 
defendant, and the same plaintiff brings an action 
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in a foreign country against the same defendant 
for the same cause of action, this court has juris
diction in  a proper case to stay the action in this 
country on the ground that the defendant is 
doubly vexed by reason of the action being brought 
a ls o  in the foreign country.”  In  the case of The  
M a l i  Iv o  (ub i sup.) there had been a collision in 
foreign waters, and proceedings had been com
menced in the Austrian Consular Court of Con
stantinople, and other proceedings were com
menced in the English court. Application was 
thereupon made to stay the proceedings m the 
foreign court. A fter referring to the various 
authorities which had been quoted in the course 
of the argument, Sir Robert Philhmore expressed 
his opinion in these terms : “  I  have come to the 
conclusion that i t  would be my duty either to 
suspend proceedings in this court, or to put the 
parties to their election as to which court 
thev would have recourse to, if, indeed, the 
evidence before me established that there 
was a Us a lib i 'pendens before a tribunal whic 
could afford the plaintiff a complete remedy, 
whether the proceedings were technically msti- 

or i n  personam. I  am also oftuted in  
opinion

rem
that the Austrian Consular Court of

Constantinople would come within the category 
of a competent tribunal, inasmuch as by the well- 
known capitulations, by treaty, sufferance and 
usage, the Austrian empire, like other Christian 
States, has acquired from the Ottoman Porte an 
exclusive right of jurisdiction to» be .exercised 
over its own subjects in  suits of this kind within 
the limits of the Ottoman territory. And having 
come to the conclusion that the Austrian court 
was a competent tribunal, he refused the ̂ appli
cation on the merits of the case, saying, As a 
matter of fact I  am satisfied that there is no suit 
pending between the litigants, now before me, on 
the same subject.” And upon that ground he 
refused the application, but recognised the ju ris
diction in holding that it  would be his duty either 
to suspend the proceedings in  one court or to put 
the parties to election. That was an application 
to suspend the proceedings in the English court. 
In  the case of The P e ru v ia n  Guano Company j .  
Boclcwoldt (ub i sup.), in which Jessel, M.R. made 
a remark to which I  have already referred, I  have 
no doubt the Court of Appeal were of opinion that 
no sufficient case was made out to cause them to 
make such an order as was prayed. There the 
application was that the parties might be ordered 
to elect whether they would proceed with the 
English or with the Erench proceedings. I  hat 
was refused, and I  think the grounds of the re
fusal appear very distinct indeed from the judg
ment of Lindley, L.J., where he says : “  Apart 
from the fact that the action in Prance is for six 
cargoes and the action here is for seven, there 
are certainly reasons, not frivolous reasons, not 
harassing reasons, for bringing the action in 
Prance. We cannot compel the plaintiff to 
abandon that action. The fact that the action in 
Prance is for six cargoes, aud the action here is 
for seven, prevents us from making the common 
order to elect between the two actions. I f  we 
were to compel the plaintiffs to elect so far as 
the six cargoes are concerned, we should not 
attain the result desired; we should not wholly 
stop one action out of tw o; both would be going 
on, namely, one in  France for six cargoes and one 
in Hngland for the seventh.” And for that reason

2 K
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the application was refused. But I  th ink that 
we have got some other cases which may be a 
guide, and particularly one referred to by Brett,
M.R. I  mean The C a tte rina  Ghiazzare (ub i sup.) 
That case appears to me, if  i t  was rightly decided, 
to he upon all-fours with the one which we are 
now called upon to decide. According to the 
report, the facts are these : [The learned Lord 
Justice then read the facts of the case and the 
judgment.] I f  that was rightly decided, I  really 
am unable to distinguish between the circum
stances of that case and the circumstances now 
under consideration.

In  the present case the vessels which came 
into collision were foreign vessels, owned by 
foreign owners, and the collision took place 
in  foreign waters. The vessel which did not 
go to the bottom went afterwards to a port 
in  Holland, where she was arrested by pro
ceedings in an Admiralty Court of competent 
jurisdiction. Having been so arrested an agree
ment was come to between the owners or the 
representatives of the owners of the two vessels 
for the release of the defendants’ vessel upon a 
guarantee being given, and the vessel was 
thereupon released. A t present I  am unable 
to see the distinction in principle between 
being held upon bail in the ordinary form, 
and being released by virtue of an agreement 
come to between the two owners or their 
representatives. The vessel then went to sea a 
free ship, and she might have entered into a 
charter-party for another voyage. I  am not 
certain whether she did not do so in the present 
case. Being a free ship she came into an English 
port, and she may have done that for the very 
purpose of carrying out the charter-party into 
which she had entered. I f  this were merely a 
case of double proceedings, it  might be quite 
righ t to put the parties to an election ,• but what 
led to this vessel coming to and being arrested in 
an English port, but the agreement entered into 
between the representatives of the owners, and 
in  consideration of which she had originally been 
released? and she might have entered into a 
contract for the performance of which she was 
responsible. I f  this vessel is detained and not 
allowed to go to sea she would be unable to carry 
out her contract, and she would be responsible for 
all that was done by the action of the parties, 
who could have kept her in the Dutch port, but 
who allowed her to go to sea upon a guarantee 
which must be taken to be sufficient. These are 
the circumstances of the case to which we have 
to apply the generally recognised rules. There 
w ill be vast inconvenience to either party which
ever course is adopted. I f  she is allowed to go 
to sea i t  may be that the plaintiffs, owing to the 
guarantee not covering all the damage sustained, 
may suffer. On the other hand, the value of the 
cargo in respect of which she has been arrested 
is so very large that i f  she is kept in an English 
port and not allowed to go to sea the conse
quences may be, and probably w ill be, disastrous 
for her. The difficulties seem to me to be great 
on both sides, and where the difficulties are so 
great, I  think the parties who have brought the 
difficulties about by not allowing the case to 
proceed in the Dutch court are the parties who 
ought to suffer and not the others. I  am sorry, 
therefore, to dissent from the view of the Master 
of the Rolls, but it  appears to me, forming the

best judgment I  can upon the circumstances of 
the case, that the view of Sir James Hannen was 
right, and that the vessel should be allowed to go 
to sea at once.

F r y , L J.—I  have also arrived at the conclusion 
that the judgment of the learned President is 
right. I  come to that opinion, as it  seems to me, 
without in any way impugning the principles laid 
down by this court in either the cases of M cH e n ry  
v. Lew is  (u b i sup.), or The P e ru v ia n  Guano Com 
p a n y  v. Bockw old t (u b i sup.). The ground upon 
which I  conclude the learned President is right 
is th is : that in my judgment the institution of 
the action in the Admiralty Court in this country 
was against good faith. I  come to that conclusion 
from the evidence of Mr. Schmidt himself, who is 
prosecuting the present action on behalf of the 
plaintiffs. He tells us in effect that the Bhip was 
arrested in Holland, that a letter of guarantee 
was given to Mr. Yon Appen, whom he describes 
as acting on behalf of the owners of the Jessica 
and which Mr. Yon Appen considered satisfactory, 
and that he (Mr. Von Appen) released the ship. 
Now, there are two ways in which that transac
tion may be viewed. I t  may be viewed as equiva
lent to the giving of bail, and I  rather understood 
Sir Walter Phillimore in the first instance to 
present i t  to us in  that aspect. Let us consider 
it  for one moment as i f  i t  were a case in which 
bail had been given to the Dutch Admiralty 
Court. What is the effect of giving bail? I t  
appears to me that the bail is the equivalent of 
the res, and that when the bail has been given 
for the thing it  is, if not impossible, highly 
improbable that another action should be allowed 
to go on against the res in any other place. I  
cannot help observing that i t  appears to me, where 
the matter in controversy is a ship the business 
of which carries i t  from jurisdiction to jurisdic
tion, very different considerations may apply to 
the existence of a suit in some other jurisdiction 
to those which apply to an ordinary action in  
personam. I  think, therefore, that in the case of 
bail given, the plaintiff in the foreign action, the 
first action, has obtained that which is equivalent 
to the arrest of the res.

The same conclusion i t  appears to me may 
be arrived at in another way. The result of 
the giving of the bail is the release of the 
ship. Now, what is the meaning of releasing 
a ship under these circumstances P I t  appears 
to me that the meaning of i t  is, that she is 
released from all rights and claims against her 
in respect of the collision, which is the cause for 
which she has been compelled to give the bail. 
Therefore, without saying i t  is impossible that a 
second action should be allowed where such a 
release has been obtained, I  think the existence of 
such a release is the most cogent circumstance 
against allowing the prosecution of a seoond 
action. That is the view which Sir James Hannen 
entertains, because he says: “ Now what is the 
meaning of the release ? I t  plainly must mean, 
everybody would understand it  to mean, that the 
vessel was to go on her course, and be useful to 
her owners, and earn freight, and not merely 
that she was to have liberty to sail about in the 
Dutch waters.”  I f  that be, as I  think it  is, the 
true meaning of a release obtained by the giving 
of bail, it seems to me that the subsequent institu
tion of this suit is against good faith. And I  cannot 
help observing the extreme inconveniences which
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would, in my judgment, follow if the practice were 
allowed of instituting proceedings i n  rem  in  what
ever port the ship might happen to arrive. The 
result would be, or might be, that in the case of a 
collision a vessel might be arrested afresh in 
every jurisdiction in which she might appear, 
and that although bail may have been given in 
the courts of foreign jurisdiction, so that she 
would be harrassed from port to port by successive 
actions of the kind which wehave now before us,and 
the plaintiff might be called upon to elect in all the 
antecedent litigations. I t  appears to me that 
that would result in extreme inconvenience. But 
i t  may be contended that the proceeding in the 
present case is not the giving of bail, but instead 
of it it  is the acceptance of a guarantee given by 
certain persons and accepted by Mr. Von Appen, 
who, in consideration of the guarantee so given, 
released the ship. In  that point of view we have 
before us a private convention, an agreement 
between the litigant parties, and in consideration 
of the agreement obtained by the defendants in 
that litigation the plaintiffs have given a release 
to the ship as the result of that convention. Now, 
no doubt one may imagine circumstances of mis
take, miscarriage, and many other circumstances 
which might render such an arrangement inopera
tive, and it  might, under those circumstances, 
constitute no bar to a future action; but, in the 
present case, we have no such circumstances. 
The release, as I  say, had been purchased by the 
giving of that guarantee. I t  is suggested that 
that guarantee may be inoperative, but the 
remarkabie circumstance is, that Mr. Schmidt, 
who is acting on behalf of the owners of the 
Jessica in this country, and was advised no doubt 
by his solicitor what case he must make out, does 
not venture to suggest that the guarantee is 
inoperative or give any reason why he desires to 
be free from it  or repudiate it. Again, i t  has been 
suggested that Mr. Von Appen may not have had 
the authority which justified him in accepting 
that guarantee and giving the release. The re
markable ciroumstance again is, that Mr. Schmidt 
states that Mr. Von Appen acted for the owners 
of the Jessica, and he does not venture to suggest 
that there was any defect in the authority for him 
either to accept the guarantee or to give the 
release. I  think therefore that we are bound to 
consider that there was a transaction, an arrange
ment, an agreement between the litigant parties 
by which for valuable consideration the owners of 
the C hris tiansborg  purchased the release of their 
vessel from the claims of the owners of the Jessica. 
Consequently they having so obtained a release 
which was intended to be operative, the institu
tion of this action in an English Admiralty Court 
is against good faith. For these reasons I  agree 
with my brother Baggallay, L. J., and I  think this 
appeal must be dismissed, (a)

Sir W alte r P h ill im o re .—Would your Lordships, 
applying the principles acted upon in W ilson  v. 
Church, (12 Ch. Div. 454; 41 L. T. Rep. N. S. 296), 
order the defendants to give bail under protest, 
in order that this point may be taken to the House 
of Lords ? The plaintiffs are w illing to pay the 
expenses of the defendants giving bail.

(a) Subsequently to this decision the plaintiffs entirely 
abandoned proceedings in Holland, and instituted fresh 
actions in this country, which were ultimately settled 
by the defendant paying the plaintiffs’ claims.—Ed .

Bbext, M.R.—How can we order that when the 
court has just decided that the defendants are 
not called upon to do so ?

Solicitors for the plaintiffs, Stolces, S aunders, 
and Stolces.

Solicitors for the defendants, Lowless and Co

F r id a y ,  J u ly  3, 1885.
(Before Bbett, M.R., Baggallay and Bowen, 

L.JJ.)
Sailing Ship “ Gabston ” Company v . H ickie and 

Co. (a)
APPEAL FROM THE QUEEN’S BENCH DIV IS ION.

C h a rte r-p a rty — F in a l sa ilin g  f r o m  last po rt—  
M ean ing  o f  “  p o rt."

The w ord  " p o r t  ”  in  a ch a rte r-p a rty  means the p o r t  
as commonly understood by shipowners and  m er
chants, not the p o rt as defined by Acts o f  P a r l ia 
m ent or bye-laws f o r  the purposes o f  revenue o r  
pilo tage.

B y  & charter ■'party tw o -th irds  o f  the f re ig h t  was 
payable  “  ten days a fte r the f in a l  s a ilin g  o f  the
vessel f ro m  her la s t p o rt.”

The ship started on her voyage fro m  C a rd iff  Bocks, 
and proceeded as f a r  as a spot 300 yard«  
beyond the ju n c tio n  o f  the a r t i f ic ia l  channel lead
in g  f r o m  the docks w ith  the r iv e r  T a ff, where she 
was damaged by a co llis ion  w h ich  obliged her to 
p u t  back fo r  repairs.

A fte r  ten days the shipowners sued the charterers f o r  
the tw o -th irds  fre ig h t.

H e ld  (a ffirm in g  the ju d g m e n t o f  W ills , J.), th a t the 
spot where the co llis ion  occurred was w ith in  the 
p o rt o f  C a rd iff  and therefore the ship had n o t 
sa iled f r o m  the p o r t  w ith in  the m eaning o f  the 
ch a rte r-p a rty .

T his was an appeal by the plaintiffs from the 
judgment of Wills, J., before whom the case was 
tried without a ju ry at Liverpool.

The plaintiffs sought to recover the sum of 
16871. 6s. 5d., for freight alleged to be payable 
under a charter-party dated the 27th Oct. 1884, 
by which the plaintiffs’ ship G arston  was to pro
ceed from Hamburg to Cardiff or Newport, as 
ordered, and load a cargo of coal, and proceed to 
Bombay. The freight was to be 18s. 6d. a ton. 
The clause in the charter-party relating to pay
ment of freight was as follows :

The freight to be paid, say two-thirds in cash less 5J- 
per cent, for interest and insurance, ten days after the 
final sailing of the vessel from her last port in  Great 
Britain, the charterers holding the policy as collateral 
security, and the remainder in cash . . . .  on the 
right and true delivery of the cargo.

The ship was ordered to Cardiff and loaded a 
cargo of 2895 tons of coal in the Bute Docks.

On the 22nd Dec. 1884 she started from the 
docks for Bombay, and was towed by a steam-tug 
down the artificial channel leading from the 
docks, past the pier-head to about 300 yards 
beyond the junction of the artificial channel with 
the river Taff. Having proceeded so far, the 
ship came into collision with a steamer, and was 
so seriously damaged that she was obliged to put 
back to Cardiff for repairs.

The writ was issued on the 2nd Jan. 1885, at 
which date the freight claimed, which was two-

la) Reported by P. B. H u tch ih s , Esq., Barris ter-a t-Law
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thirds of the whole amount, less oh per cent, 
would be payable if, when the collision occurred 
on the 22nd Dec. 1884, the ship had finally sailed 
from her last port in Great Britain within the 
meaning of the charter-party. This depended on 
whether the place where the collision occurred 
was within or without the port. The facts 
relating to what constitutes the port are suffi
ciently set out in the judgment.

Wills, J. gave judgment for the defendants, and 
the plaintiffs appealed,

French, Q.C. and S yno tl, for the plaintiffs in 
support of the appeal, referred to

Roelandts v. Harrison, 9 Ex. 441;
Price v. Livingstone, 47 L. T. Rep. N. S. 629; 5 Asp.

Mar. Law Cas. 13; 9 Q. B. Div. 679;
Hudson v. B ilton  6 E. & B. 565.

M ou lton , Q.C. and C arver, for the defendants, 
were not called upon to argue.

B rett, M.B,.—I  am of opinion that this appeal 
ought to be dismissed. The question is, whether 
any freight has become payable to the plaintiffs 
under this charter-party in the events which have 
happened. In  the first place, i t  is contended that, 
because the ship was to sail from Cardiff, there
fore, in  the clause relating to the payment of 
freight, the expression “  the port ”  must be con
strued to mean the town of Cardiff. The words 
are, “  The freight to ,be paid two-thirds in cash, 
ten days after the final sailing of the vessel from 
her last port in Great Britain.”  I t  seems to me 
that we must read the words in their ordinary 
sense. Now the last port in Great Britain, which 
the ship was to sail from, was Cardiff. There
fore i t  must be read thus : “  Ten days after 
the final sailing of the vessel from the port 
of Cardiff in  Great Britain.”  That is the true 
meaning of the words. In  the case of Roelandts  
v. H a rr is o n  (9 Ex. 444) i t  was argued that if 
the vessel had started from the innermost end 
of the port, with everything ready for her sailing 
to sea, and w ith the intention when she started 
of not stopping again til l she reached her final 
destination abroad, that was a final sailing from 
the port within the meaning of similar words in a 
charter-narty. But the court there held that the 
words, “  final sailing from the port of loading,”  
could not mean what it was contended they meant, 
because the final sailing from the port does not 
take place at the time when the vessel starts from 
the innermost end of the port, but when she gets 
to the outer end of the port. T ill then she has 
not sailed f ro m  the port, she is sailing in  
the port. Then in P ric e  v. L iv ingstone  (47 L. T. 
Bep. N. S. 629 ; 5 Asp. Mar. Law Cas. 13 ; 
3 Q. B. Div. 679) this question arose : Sup
posing the vessel to have got outside the port, 
what is the meaning of the word “  finally ? ”  I f  
she is going just outside the port only to drop 
anchor there, and is not starting on her voyage, 
or if she is going outside the port with the inten
tion of coming into it  again, then she has not 
“  finally ”  sailed from the port, although she has 
sailed from it. The vessel must be outside the 
port, and she must also have “  finally ”  sailed from 
it. In  the present case the question does not 
depend on the word “  finally,”  but the whole 
question is, whether the vessel had sailed from 
the port, that is to say, whether she was outside 
the port within the meaning of the charter-party. 
Wills, J. has taken exception to the use of the

words “  popular ”  and “  commercial,”  where i t  
has been said that the word “  port ”  is to be 
understood in its “ popular”  sense or its “ com
mercial ”  sense. Possibly those are not the best 
possible words that could be used ; but the ques
tion is, whether they are not good working defi
nitions in the sense in which they have been used. 
But they are not the only words which have been 
used for the purpose. Some judges have said, 
“  In  the business sense of the word,”  or “  in 
the ordinary sense.”  or “  in the common and 
ordinary sense.”  A ll these phrases mean very 
much the same thing—namely, that it  is not to 
be the fiscal port. The parties are not contract
ing with regard to that. The fiscal port, the 
limits of which are fixed by Act of Parliament, 
is never, in fact, taken into consideration by ship
owners or merchants employing ships. We know 
also as a fact that the limits of many pilotage 
authorities extend far beyond anything which 
would be called in the ordinary sense “  the port ”  
of a particular place. For instance, a ship com
ing into the port of Liverpool is bound to take a 
Liverpool pilot at Port Lynas, which is not, in 
any ordiuary sense, within the port of Liverpool. 
Therefore the word “ port”  in a charter-party 
does not necessarily mean a pilotage port as 
defined by statute, or, which is the better word, 
a pilotage district. Therefore, in trying to define 
the port with regard to. which persons who enter 
into a charter-party are contracting, one should 
endeavour to find words which w ill exclude that 
which one knows the parties did not intend. 
They intend the port as commonly understood by 
all persons who are using it as a port, i.e., for 
sailing to or from it  with cargoes. What ship
pers of goods, charterers of vessels, and ship
owners in their ordinary language mean by a 
“  port ”  is the port in its ordinary business sense, 
in its popular sense— i.e., the popular sense of 
such persons. I t  is also the port in its 
commercial sense ; for with them business 
means commercial business.

Therefore, with the greatest deference to 
Wills, J., it  seems to me that all these phrases 
are equally good, and that they all in sub
stance mean the same thing. He seems to 
have been inclined to substitute the words 
“ the legal port;”  but, with deference to him, 
in my opinion that would not be correct. The 
legal port may be fixed by a local Act of Parlia
ment, which is not generally well known. I t  must 
mean the port which such persons as I  have men
tioned would be dealing with, for the purpose of 
ships going to or from it  carrying cargoes. Now, 
such people go to a port because they want either 
to load or to unload goods, and everyone who 
understands ships knows that goods cannot con
veniently be loaded or unloaded in a place where 
the ship herself would be in danger. Therefore all 
people possessed with common sense, instead of 
taking their boats on to an open beach where 
they might be knocked to pieces in a storm, go 
to what they call a port, which is always a 
sheltered place. I t  is a place of safety for the 
ship and cargo whilst the loading or unloading is 
taking place. There can never be a port, in the 
ordinary business sense of the word, unless there 
is some element of safety in  it  for the ship and 
cargo. Now what w ill constitute a port as regards 
the loading and unloading of gords, and the 
safety of the ship during the process? What will
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be more certain to be a port, in the Bense of all 
persons concerned in the use of it, than a natural 
port—that is, a place in which the conforma
tion of the land with regard to the sea is such 
that, i f  a ship comes within certain limits, she is 
in  a place of safety for loading and unloading P 
Such a place is almost certain to be a port in a 
business sense. I t  is not quite accurate to say in 
a natural sense, as independent from the business 
sense, though the one is almost certain to 
measure the other. But, i f  i t  is apparent that 
the land is so shaped that there is protected 
water within a certain space, it  is almost cercain 
that there w ill be the port which is spoken of by 
business men under a certain name—a place 
where there is protected water by reason of the 
natural lie of the land and water. Of course 
there may be an artificial port, which has the 
same effect as a natural port, as for instance, at 
Plymouth, where breakwaters and walls have 
been built inclosing a part of the sea, whioh, i f  
those breakwaters and walls had not been built, 
would be a dangerous and unprotected part of the 
sea. This makes that inclosed part of the sea 
protected water; and i t  is certain that, i f  the 
water within the walls was before they were built 
not within the port, commercial men w ill very 
soon afterwards call that water within those walls 
the port, and deal w ith it  upon the faith that, 
when a ship is within the walls, she is within the 
port, and when she is outside the walls she is at 
sea.

There are also places of comparative safety, 
where neither the natural configuration of the 
land with regard to the sea nor the artificial walls 
make a perfectly safe port, but only a place of 
comparative safety. In  such cases it  is not so 
easy to ascertain what the parties to a charter- 
party must have meant’ by ‘‘ the port,”  for it  is 
necessary to find out where, in fact, ships are 
usually loaded and unloaded. The moment i t  is 
ascertained that the loading and unloading of 
ships takes place at a particular spot, it  is safe to 
infer that the parties understood that spot to be 
within “  the port,”  because, as a general rule, 
people do not load or unload goods outside a port. 
They do so sometimes, but very seldom, and only 
tinder exceptional circumstances. I f ,  therefore, 
the place of loading and unloading is ascertained, 
i t  may safely be treated as being within the port. 
I t  is clear, however, that the port may extend 
beyond the place of loading and unloading, just as 
a dock may. The space in the centre of a large dock 
is seldom used for loading and unloading. Vessels 
may, but seldom do, load or unload in the middle 
of the dock. They generally load and unload at 
the quay, which is at the edge of the dock. 
Therefore, although the loading and unloading of 
goods is not always the exact measure of a port, 
i t  is a safe rule to say that the loading and unload
ing takes place within the port. But i t  may be 
necessary to ascertain how far the port extends 
beyond the place of loading and unloading. I f  
the authorities, known in commercial business 
language as “  the port authorities,”  exercise 
authority over ships w ithin a certain epace of 
water, and shipowners and shippers who have 
ships within that space of water submit to the 
jurisdiction claimed by these authorities, whether 
according to Act of Parliament or not, that seems 
to me the strongest possible evidence that the 
shipowners, the shippers, and the port authorities

have all come to the conclusion that they w ill 
accept that space of water in which the authority 
is so exercised and submitted to as “  the port ”  of 
the place. A ll these seem to me to be proper 
tests as to whether a certain space of water is a 
port within the popular sense, the business sense, 
the commercial sense, or the ordinary sense—any 
but a statutory or fiscal Bense.

Applying these rules in the ordinary busi
ness sense to the present case, we find that 
the chart shows the conformation of the 
land with regard to the sea. Whether Penarth 
Boads are within the port of Cardiff I  
decline to decide on this occasion, for i t  is 
unnecessary; when the question arises i t  w ill 
have to be decided. The present question is, 
whether the place where this ship was when she 
ceased to move is within the port or not. Now, 
that place is to the northward of the headland 
of the Penarth Docks, and therefore we have 
only to consider whether the water inside the 
headland of the Penarth Docks is within the port 
of Cardiff. To my mind the chart settles that 
question. Any evidence of individual ship
masters as to what they might consider to be 
the port would have very little  effect on my mind 
after I  had looked at the chart, and I  am sure it  
would not have any effect on the mind of any 
ordinary man of business. The chart Beems to 
me to be almost conclusive that the water inside 
the headland of the Penarth Docks is within the 
port of Cardiff. But, in addition to this, there is 
the evidence of the plaintiffs’ own witnesses, and, 
to my mind, the bulk of the plaintiffs’ evidence 
has made out the defendants’ case. The evidence 
of the harbour-master seems to me conclusive. 
He says the Penarth Docks are within 
the port. Probably he did not mean that 
the water within the dock gates is within 
the port, but meant that the entrance to the 
docks is within the port—that is, that the 
port extends at least as far as the headland of 
the Penarth Docks. Also, as I  understand his 
evidence, and it  seems to me to be clear, he puts 
the north lim it of the port at the artificial works 
of the Bute Docks. His intention appears to be 
to include the Bute Docks and to exclude the 
Penarth Docks, but he says that the port is the 
water between the two. That would give the 
north and south limits of the port; but the water 
between those north and south limits includes 
what are called Penarth Flats and Cardiff Flats, 
and therefore to say that those places, which are 
left nearly or quite dry at low water, are not 
within the port would be, to my mind, an outrage 
on the common sense of anybody who understands 
what would be the conclusion of those persons 
who have to do with such a thing as a port. 
Moreover, the bye-laws, made by persons 
who were assumed to have the right to 
deal with the port, provide that certain pilots 
shall be dealt with as sea pilots, and certain 
other pilots shall be dealt with as port pilots, 
and those port pilots are to be the pilots who may 
act within the port. Then, in order to determine 
wbat is the port, the bye-laws define i t  as all the 
water from the shore at the north-east side of 
the new docks away to the eastward towards the 
East Cardiff buoy, then turning south down to 
the Monkstone, then turniug to the westward 
and south-west to the Wolves, then turning south 
to Lavernock point, which was very far below the



502 MARITIME LAW CASES.
Ct. of A pp.] Sailing  Ship “ G a r s t o n ”  C o m pa n y  v . H ic k ie  a n d  Co. [C t. op A pp.

Penarth Docks headland. A ll that is treated as 
within the port. I f  it  were necessary now to decide 
what are the exact limits of the port, I  should 
certainly say that this was the strongest evidence 
that the boundary of the port extends at least as 
far as that. I  observe that, having so defined the 
port, the bye-laws provide that port pilots may 
lie for protection under the Sully Island, which 
is to the westward of Lavernock point, and it may . 
be that that island is also within the port. I  
w ill not say at present whether Penarth Docks 
are within the port; but it seems to me clear (and 
that is all we have to decide to-day) that the 
evidence justified Wills, J., who was acting as a 
judge of fact, in finding as a fact that, within the 
meaning of all persons who deal with Cardiff as a 
port, the port of Cardiff covers at least the water 
to the north of the Penarth headland up to the 
Bute Docks, and, east and west, the Cardiff 
Plats and the Penarth Plats. I  believe myself 
(but I  do not wish this to be taken as my decision) 
that the port is much larger. I  believe i t  is at 
least as large as i t  is stated to be in  the bye-laws 
to which I  have referred. I  come, therefore, to 
the clear conclusion, as the learned judge said he 
did upon the evidence before him, including the 
chart, that this vessel was at the time of the col
lision inside the port of Cardiff in the sense which 
I  have explained ; and, if she had not left the 
port of Cardiff, she had not finally sailed from 
her last port in Great Britain. Por these reasons 
I  am of opinion that the judgment for the defen
dants is right, and that this appeal ought to be 
dismissed.

B a g g a l l a y , L.J.—I  am of the same opinion. 
The question we have to decide is, whether the 
ship G arston  had finally sailed from the port of 
Cardiff when she reached the spot where the 
collision took place. Now, as to the meaning of 
the words “  finally sailed ”  there is very little 
difference of opinion. The old cases were consi
dered in P ric e  v. L iv in g s to ne  (47 L. T. Rep.
N. S. 629; 5 Asp. Mar. Law Cas. 13; 9 Q. B. 
Div. 679), and the judges who decided that 
case expressed their opinion as to how the 
words “  finally sailed ”  ought to be interpreted, 
and there was no substantial difference between 
those opinions. I  think i t  was most concisely 
stated by Bindley, L.J., who said: “ Pinal sailing, 
I  apprehend, means getting clear of the port for 
the purpose of proceeding on the voyage ”  (6 
Q. B. Div. at p. 682). Accepting that as the true 
interpretation of the words “  finally sailed,” we 
have to consider whether the ship Garston had, 
when the collision occurred, finally sailed from 
the port of Cardiff. As the Master of the Rolls 
has pointed out, i t  is not necessary for the pur
poses of this case to decide what are the exact 
lim its of the port of Cardiff. We have only to 
decide whether the particular point where the 
collision took place is within or without the port. 
I  agree with the Master of the Rolls that the 
point in question is within the lim its of the port. 
In  R oelandts  v. H a rr is o n  (9 Ex. 444) i t  was 
decided that a vessel which had left the dock 
gates, and had got to a certain point in wbat was 
called the artificial ship canal, had not “  finally 
sailed ”  from the port, and the principle upon 
which that case was decided goes this length, 
that so long as a vessel remains within the arti
ficial canal terminated by the pierhead, she has 
not “  finally sailed]’ from the port. I t  was not

then necessary to decide more than that. But in 
P rice  v. L iv ingstone  (47 L. T. Rep. N. S. 629 ;
5 Asp. Mar. Law Cas. 13; 9 Q. B. Div. 679) 
the vessel had cleared from Penarth Docks, 
and had been towed for seven or eight miles out 
in the Bristol Channel, about three miles from 
Lavernock Point. There it was held that she 
had finally sailed from the port of Cardiff.

Between those two decisions a variety of 
questions may arise as regards the application 
of the general principles laid down in them. In  
the present case, following the course taken by 
the Master of the Rolls, I  look at the chart, and 
it appears to me to give substantially two equiva
lents of headlands—namely, an inland water, with 
the Bute Docks and their dependencies, forming 
the one margin, and the Penarth Docks, forming 
the other margin. Between those limits there is 
a circular space of inland water which, i t  seems 
to me, must, according to all ordinary principles, 
be regarded as the port in its commercial or busi
ness sense, not for fiscal purposes, but for all 
ordinary business purposes. The spot where the 
collision took place is within the lim its of the 
port so fixed. I t  is also within the limits of the 
channel by which a vessel must pass from the 
Bute Docks down the continuation of the river 
Taff, and joining that river at the neck which 
forms the second river running into the Bristol 
Channel at that point. But the matter does not 
rest there. Evidence has been given as to the 
pilotage rules and the lim its for pilotage purposes, 
which are indicated by reference to successive 
buoys and lights—the East Cardiff buoy, the 
Monkstone, and the Wolves. Those are the 
limits of tlae port for pilotage purposes. I t  is 
material to observe that certain restrictions are 
imposed on persons navigating the channel within 
those , limits. Amongst other things, they are 
forbidden to cast out any cinders or ballast in a 
certain portion of this district. These are rules 
which persons navigating vessels within those 
limits know that they must obey. A t a spot 
close by that where the collision took place— 
namely, on the Cardiff flats—there is a very 
large anchorage for vessels of comparatively 
small size, and there the restriction as to casting 
out ballast is strictly enforced. This is a rule 
which any person arriving at or leaving the port 
of Cardiff in the ordinary course of navigation is 
bound to observe ; and for all commercial pur
poses i t  seems to me that spot must be taken to 
be within the limits of the port. The port may 
extend much further, and no doubt for fiscal 
purposes i t  does extend very much further- 
Whether for commercial purposes or business 
purposes it  extends beyond the limits I  have 
referred to it  is unnecessary now to decide. I t  is 
sufficient to say that the spot where the collision 
took place is within the port as it is understood 
for commercial purposes.

B o w e n , L.J.—The question to he decided is 
whether the place where this vessel met with her 
disaster is within the port of Cardiff, having 
regard to the document in which the expression 
“  last port,”  which we have to construe, is used. 
I  w ill not attempt to give a complete definition of 
the meaning of the word “ port”  in a popular, 
in a commercial, or in any other sense; but I  
think it  is clear that we must construe the word 
in the sense in which shipowners and charterers 

1 would naturally use i t  in  such a document as a
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charter-party, unless anything special can be 
found in the charter-party to indicate that the 
word is used in a different sense. Therefore we 
must see what in the ordinary language of busi
ness men, who are concerned with the letting of 
ships and the exportation and importation of 
cargoes, is the meaning of the word “  port.”  
Charterers of ships are concerned, not only with 
English ports, but also with foreign ports. I t  is, 
therefore, obvious that the word “  port,”  as used 
by them, cannot be treated as a term which is 
capable of any very rigid definition. I f  we were 
dealing only with English ports, we know that an 
English port is, in theory, created by the Crown. 
The creation of a port is a part of the prerogative 
of the Crown, and a port has privileges which 
arise either from prescription or from grant; 
and, in order to ascertain the limits of an Eng
lish port, one would naturally look for evidence, 
either in some document emanating from the 
Crown or in some usage or reputation of the 
place, and would expect to find that there were 
fixed boundaries. The same kind of definition 
could not apply to foreign ports, and it  is obvious, 
therefore, that the word “  port ”  is one which 
has not a fixed sense. I f  it  appeared from a com
mercial document that certain acts were to be 
performed within the lim its of a borough, one 
would know that the word “  borough ”  is a term 
which has a fixed sense; but the word “  port ”  
has never been defined in such a fixed sense. 
There are, however, several matters which must 
be borne in mind in construing the term “  port ”  
for business purposes. In  the first place, the 
limits imposed by the document (if there be one) 
which created the port would have to be con
sidered. I  do not say that this would be neces
sarily decisive as to the use of the word by busi
ness men, for even if the port was created by 
charter or grant, men of business do not always 
observe the strict limits of the port as originally 
defined by the charter or grant. But, at all 
events, if there was such a document, i t  would be 
right to look at it as one of the matters to be 
attended to. Still more should one attend to the 
natural configuration of the coast and the 
character of the ground. That must be very 
material, because a port is created for the 
purpose of the exportation and importation of 
cargoes and for the vessels which carry the 
cargoes. Another matter which ought to be con
sidered is the authority which is exercised, and 
the limits within which that authority is exer
cised, not for fiscal purposes, but for purposes 
connected with the loading and unloading, the 
arrival and departure of ships; the mode in which 
the business of loading and unloading is done, 
and the general usage of the place. Taking all 
these things together, i t  must be ascertained in 
each particular case in what sense shipowners 
and charterers would be likely to employ the 
term “  port.”  In  the present case, to assist us in 
drawing a correct inference as to what are the 
limits of the port ot Cardiff in a business sense, 
we have the chart which has already been 
alluded to, we have the history of the arti
ficial cut, and we have the character of the 
ground on each side of it, and all these, in 
my opinion, have a very important bearing on 
the case. We have also the witness whose evi
dence has already been commented on. The 
pilotage bye-laws also seem to me to be important

as defining the limits of the port for business 
purposes. I  do not th ink that the local Acts of 
Parliament relating to the Bute Docks in  any 
way assist the appellants; for they appear to 
leave the matter doubtful, and do not really 
decide either way. On the whole case I  have 
formed a very strong opinion that, at all events, 
north of the Peuarth pier is within the port of 
Cardiff. I  do not wish to go further than is 
necessary for the decision of the present case; 
but, unless my view should be changed by further 
argument, I  should certainly be inclined to stretch 
the limits of the port of Cardiff somewhat 
further; but I  reserve to myself the right to 
consider that question if i t  shall arise for decision 
in the future. Eor these reasons I  agree that the 
judgment should be for the defendants.

A ppea l dismissed.

Solicitors for plaintiffs, Gregory, Bow cliffe , and 
Co., for H i l l ,  D ickenson, and Go., Liverpool.

Solicitors for defendants, T rin d e rs  and Homer.

A ug . 11 and  Nov. 4,1885.
(Before Lord E sher, M.R., Cotton and 

L indley, L.JJ.)
T he Bellcairn. (a)

ON APPEAL PROM BUTT, J.
Collision— Damage to cargo— Judgment by consent 

— L im ita tio n  action— Claimants therein— Regis
tra r.

Where owners o f  sh ip and  owners o f  the cargo  
laden  on board o f  her respectively in s titu te  
actions aga inst another ship f o r  damage by c o lli
sion, an d  in  the ship action judgm en t is , by the 
consent o f  the parties, g iven, d ism issing the 
action, but in  the cargo action both ships are held  
to blame, an d  subsequently the defendants in s t i
tu ted  an  action  f o r  lim ita t io n  o f  l ia b il i ty ,  the 
ju d g m e n t in  the sh ip  action cannot be set aside by 
an  order o f  the reg is tra r in  the absence o f  the 
p la in t if fs  in  the cargo action, so as to enable the 
p la in t if fs  in  the ship action  to c la im  in  the l im i
ta tio n  action. .

Semble, the ju d g m e n t in  the ship action could o n ly  
be set aside by the court its e lf  upon  the whole o f  
the fac ts  and  the parties  affected being brought 
before i t ;  and  quaere whether any such order 
ought to be made.

T his was an appeal from a decision of Butt, J. 
on a motion in an action for limitation of lia
bility. , , ,

A collision having occurred between the steam
ships B e llc a irn  and B r ita n n ia  on 31st July 1884, 
a damage action i n  rem  was instituted by the 
owners of the B r ita n n ia  against the B e llc a irn , in 
which action the owners of the B e llc a irn  counter
claimed. On the 7th Nov. 1884, when this 
action came on for trial, i t  was, by consent 
between the parties, dismissed, the judge 
making the following order :—“  The judge, by 
agreement of counsel on both sides, dismissed the 
action, and the claim and counter-claim, but made 
no order as to costs.”

On the 13th Nov. another action in  rem  was 
instituted against the B e llc a irn  by the owners of 
the cargo on board the B r ita n n ia , in which action
( a ) E e p o r te d b v  J . P . A sp iN A L L a n d  B u t l e r  A s p in a l l , Esqrs.,

j  Barristers-at-Law .
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both ships were held to blame; whereupon the 
owners of the B e llc a irn  instituted an action for 
limitation of liability. On the 7th March 1885 
the owners of the B r ita n n ia , by the consent of the 
owners of the B e llc a irn , obtained an order from 
the assistant-registrar setting aside the decree in 
the original damage action by which that action 
had been dismissed. The order was as follows 
“  Upon consent of both solicitors, i t  is ordered 
that the judgment dated the 7th day of November 
1884, whereby the plaintiff’s action was dismissed, 
be set aside.’’ On the 25th March an appearance 
was entered in the limitation action by the owners 
of the B r ita n n ia , who claimed to prove against 
the fund in court for the damages sustained by 
them in the collision. On the 31st March 1885 
the Court pronounced the owners of the B e llc a irn  
entitled to limited liability, and referred the 
claims to the Registrar to report upon.

According to the Registrar’s report, the claim 
of the owners of the B r ita n n ia  was opposed by 
the owners of the cargo on board the B r ita n n ia  
on the following grounds :—“  That the effect of 
the judgment entered on November 7,1884, was 
to extinguish the claim of the owners of the 
B r ita n n ia  for damages against the owners of the 
B e llc a irn  ; that it  cannot be revived by the bare 
consent of the owners of the B e llca irn , who have 
no interest to maintain that judgment, and who 
gave such consent behind the backs of the 
owners of the B r ita n n ia ’s cargo and other claim
ants, and to their prejudice and to the pre
judice of the judgment the cargo owners 
have obtained, since the fund in court w ill 
not suffice to pay the moiety of the damage 
they have incurred.”  The registrar then stated 
that in his opinion the objection was well 
founded, and excluded the claim of the owners 
of the B r ita n n ia , but found what was due to them 
in the event of the court holding them entitled 
to claim. The owners of the cargo laden in the 
B r ita n n ia  took out a motion to confirm the 
report, and the owners of the B r ita n n ia  took out 
a cross-motion to vary the report by allowing 
their claim.

A ug. 11.—F in la y ,  Q.O. (with him Stubbs) for the 
owners of cargo on the B r ita n n ia .

Sir W alte r P h ill im o re  (with him J. P . A s p in a ll) 
for the owners of the B r ita n n ia .

B u t t , J .—The question for decision arises out 
of a collision between the B e llc a irn  and the 
B r ita n n ia .  In  the course of the hearing of the 
action between the ships counsel agreed to a 
decree by which the claim and counter-claim were 
dismissed, and that judgment was formally 
entered. Then by a proceeding which I  do not 
understand the solicitors to the parties in that 
action took a consent to the registry, and drew 
up an order setting aside the previous judgment. 
That order ought never to have been made by the 
registrar, and no doubt he would not have made 
i t  had his attention been directed to the facts of 
the case. I t  is clear that if  after the decree of 
Nov. 7 the owners of the B r ita n n ia  had insti
tuted a second action against the B e llca irn , the 
previous decree would have been a legal answer 
to it. But the owners of the B e llc a irn , being 
sued by the owners of cargo laden in the 
B r ita n n ia , instituted a limitation action, and 
obtained the usual decree therein. The cargo 
owners bring in their claim, and then there comes

in a competing claim by the owners of the 
B r ita n n ia . After the decree i t  was not competent 
for the B r ita n n ia  to bring a fresh action against 
the B e llc a irn . The sum paid into court in the 
limitation action represents the ship; i t  is its 
statutory value, the 8i. per ton being a statutory 
appraisement of the ship. This being so, it is 
impossible for the owners of the B r ita n n ia  to 
have any valid claim against the money in court, 
and therefore the contention of the careo owners 
is right, and the report of the registrar must 
be confirmed.

From this decision the owners of the B r ita n n ia  
appealed.

Nov. 4.—Sir W alte r P h ill im o re  (with him J . P . 
A s p in a ll)  for the appellants.—The order setting 
aside the judgment is a regular order made in the 
regular way. [Lord E s h e r , M.R.—Most certainly 
not. What power has the registrar to set aside the 
solemn judgment of the court? He is only a 
servant of the court.] The same thing is con
stantly done in chambers at common law ; even 
i f  the registrar’s order is irregular, no steps have 
been taken to set i t  aside, and therefore, so long 
as i t  stands, it  cannot be treated as a nullity. 
There was no reason why a second action should 
not have been brought by the B r ita n n ia . A t the 
date of the consent order, the decree in the lim ita
tion action had not been made, and therefore the 
owners of cargo had then no vested rights in the 
fund in court.

B u c h n ill, Q.C. (with him Stubbs) for the owners 
of cargo on the B r ita n n ia .—By sect. 49 of the 
Judicature Act 1873 no order made by the court 
by the consent of parties shall be subject to any 
appeal, except by leave of the court making such 
order. I f  leave of the court is required for 
appealing from such order, what power can the 
registrar have to set it aside P The facts of the 
case were not disclosed to the registrar. Had 
they been he never would have made the order.

Lord E s h e r , M.R.—I t  must be clear to every
one that, if the judgment of the court given upon 
the trial is a valid and standing order, the owners 
of the B r ita n n ia  can have no valid claim against 
the owners of the B e llca irn . The question is, has 
that order in any way been set aside ? Now, I  
agree absolutely and entirely with Butt, J. that 
where upon a tria l the court gives a judgment, 
although it  is by consent of the parties, i t  is 
nevertheless a solemn judgment, and cannot be 
set aside by a subsequent agreement between the 
solicitors and on application made to an officer of 
the court behind the backs of third parties. I t  
seems to me that at least the only authority 
which could set aside the first judgment would 
be the court itself and I  think that this consent 
order is an order really obtained behind the back 
of the court. But I  go further, and am strongly 
inclined to the opinion that the registrar, even if 
he had known all the facts, had no ] urisdiction or 
authority to alter the judgment of the court, and 
I  doubt extremely whether the court itself, 
without any evidence of the consent being a 
fraudulent consent, or such a fraud as to deceive 
the court, would have any jurisdiction to set aside 
the judgment i t  had already given. A t all events, 
in this case acd under the circumstances, I  am 
quite clear that the order obtained from the 
registrar was absolutely void, and that the original
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order stood. There was no colour or pretence for 1 
saying that the judgment of the learned judge | 
was wrong, and therefore I  think this appeal 
must be dismissed.

C o tto n , L .  J.—I  am of the same opinion. There 
is a claim brought by the owners of the B rita n n ia ,  
against the fund in the limitation action. By 
consent a judgment was given in the damage 
action which would be an answer to any subse
quent action brought by the B r ita n n ia . Has that 
judgment been got rid of? There was an order 
drawn up by consent of the parties which pur
ported to get rid of it. In  my opinion, i f  the 
judgment were to be set asido at all i t  could only 
be done by an order of the court, made when all 
the facts were properly before i t ; and i f  the court 
was informed of the pending limitation action, 
and that the B r ita n n ia  intended^ to put in a claim, 
the judge would not, in my opinion, have made an 
order setting aside the previous judgment, 
because it  would be obvious that the intention 
was to prejudice the rights of third parties. 
Therefore, in my opinion, without entering into 
the question of the power of the court, this con
sent order does not affect the previous judgment 
which barred the claim of the B r ita n n ia  against 
the B e llca irn .

L in d e e y , L.J.—I  am of the same opinion. I  
cannot conceive for a moment that the court, 
knowing the facts, would have mads this order. 
The object was not to benefit the B e llca irn  but to 
place the B r ita n n ia  in competition with the 
owners of cargo. I  therefore think this appeal 
must be dismissed.

A p p e a l dismissed.

Solicitors for the appellants, B o tte re ll and 
Roche.

Solicitors for the respondents, Stokes, Saunders, 
and Stokes.

M onday, N ov . 30,1885.
(Before Lord E s h e r , M.E., C otton and B o w e n , 

L.JJ.)
H o u g h  a n d  C o. v . H e a d , (a)

APPEAL l'ROM THE QUEEN’S BENCH DIVISION.

M a rin e  insurance— T im e p o licy— C hartered f r e ig h t  
— Boss o f  h ire  a ris in g  fro m  accidents occu rring  
between ce rta in  dates—A ccident w ith in  prescribed  
dales, and loss o f h ire  a fte rw a rds— U n d e rw r ite r  
no t liable.

The p la in tif fs  chartered th e ir  vessel fo r  s ix  m onths  
f r o m  the date when the vessel was p u t a t the 
charterers’ d isposal, nam ely, the 21 st M a rch  1881, 
w ith  the option to the charterers o f con tinu ing  
the charter f o r  a fu r th e r  period o f  s ix  m onths.

B y  clause 6 o f the ch a rte r-p a rty  i t  was provided  
tha t in  the event o f  loss o f tim e by deficiency 

o f  men, co llis ion, break-down o f  engines, a nd  the 
vessel becomes incapable o f  steaming o r proceeding  
f o r  more than  fo rty -e ig h t w o rk in g  hours, paym ent 
o f  h ire  to cease u n t i l  such tim e as she is  aga in  
in  a n  efficient state to resume her voyage. . . .
The acts o f  God, the Queen’s enemies, f ir e ,  and  
a l l  and every other dangers an d  accidents^ o f  
m achinery, o r o f  the seas, r ive rs , and  na v ig a tion , 
o f  whatever na tu re  and k in d , a lw ays m u tu a lly  
excepted."

The p la in t if fs  insu red  aga inst loss o f  chartered
~  ( a)  Reported by P. B. H utchins, Esq., Barria te r-a t-Law .

[C t . op A p p .

f re ig h t by two policies, one o f  w h ich , f o r  12001., 
was underw ritten  by the defendant as an u n d e r
w r ite r  f o r  1501.

The insurance effected w a s : “  A t and fro m  and  f o r  
and  d u rin g  the space o f  s ix  ca lendar months 
f ro m  the Ib th  A p r i l  to the U th  Oct. 1881, both 
days inc lus ive , f o r  12001. on chartei-ed f r e ig h t to  
pay o n ly  loss o f  h ire  not exceeding 20001., w h ich  
m ay arise  in  clause 6 o f  cha rte r-pa rty  fo r  
accidents occurring between the 15th  A p r i l  and  
the 15th  Oct., but, fre e  o f  c la im  a ris in g  from , 
deficiency o f  men.”  .

D u r in q  the currency o f the po licy, v iz ., on the 
27th June  1881. the vessel, w h ile  going through  
the S tra its  o f  M age llan , struck something w hich  
in ju re d  her bottom, but d id  no t prevent her fro m  
proceeding on her voyage, and  she a rr ive d  at 
L ive rp o o l on the 18th  N ov. D u r in g  the voyage 
the charterers had exercised th e ir  option o f  con
t in u in g  the charter f o r  three months. She was pu t 
in to  dock on the 28th  N ov., and  on theW th, N ov. 
the charterers gave notice to the p la in t if fs  th a t the 
h ire  w ou ld  cease as per cha rte r-pa rty  u n t i l  the 
vessel was in  a  f i t  state to resume employment. 
The repa irs  were completed on tne 30th Dec.

H e ld , th a t the u n d e rw rite r w as not liab le  f o r  loss 
o f f re ig h t ,  because, a lthough the accident w h ich  
necessitated the rep a irs  and  caused the loss o f  
hire  happened w ith in  the s ix  m onths prescribed  
in  the po licy , there was no loss o f  fre ig h t w ith in  
th a t p a r t ic u la r  tim e.

Judgm ent o f  Grove, M an is ty , an d  Lopes, JJ . 
affirm ed.

T h is  was an appeal by the plaintiffs, who were 
shipowners, from the judgment of Grove, Manisty, 
and Lopes, JJ., who held that the defendant, who 
was an underwriter, was not liable on a policy of 
insurance in respect of the loss of chartered 
freight occurring under circumstances which are 
shortly stated in the head-note to this report, and 
more fully in the report of the case in the court 
below (5 Asp. Mar. Law Cas. 417 ; 52 L. T. Eep. 
N. S. 861), where the special case is set out.

P o lla rd , for the plaintiffs, in support of the 
appeal, used similar arguments to those employed 
before the Divisional Court.

Barnes, for the defendant, was not called upon. 
Lord E s h e r , M.R.—The contention on behalf 

of the plaintiffs is contrary to the whole theory 
and substance of insurance law. Insurance is a 
contract of indemnity against loss to the assured, 
not against accident, but against loss caused by 
the accident. I f  the policy is a time policy, the 
insurance must be against a loss occurring within 
the time covered by the policy. The loss in 
respect of which tho plaintiffs in the present case 
seek to recover is a loss of freight, and the ques
tion is whether it  was a loss occurring within the 
time covered by the policy. I t  is clear that the 
plaintiffs were paid freight for the whole of that 
time. I  am of opinion that this is a perfectly 
plain case, and that the judgment appealed from 
is right, and ought to be affirmed.

C o tto n , L.J.“ -I am of the same opinion. The 
plaintiffs seek to recover on a time policy insuring 
chartered freight. By the terms of the policy the 
insurance is against “  loss of hire . . . which
may arise in clause 6 of the charter-party for 
accidents occurring between the 15th A p ril and

H o u g h  a n d  C o . v . H e a d .
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the 15th October.”  Here the loss took place 
after the expiration of the period covered by the 
policy.

B o w e n , L .J .— I  am of the same opinion, and I  
agree that the case is clear. A  policy of marine 
insurance is a contract of indemnity against the 
losses specified in the policy, and i t  is obvious 
tha t in  the case of a time policy the loss insured 
against must be a loss occurring w ith in  the time 
covered by the policy. Mr. Pollard says that in  
the case of a time policy on ship, i f  an accident 
takes place on the last day of the period covered 
by the policy, and the loss is found out when the 
ship gets in to  dock after the expiration of the 
time, the underwriters would be liable, and he 
contends that on the same principle the defendant 
is liable here. In  the case suggested, however, 
the insurance is against pecuniary loss arising 
from  damage to the ship, and such a loss occurs 
the moment the ship is damaged, whereas in  the 
present case no loss w ith in  the meaning of the 
policy occurred u n til the p la intiffs lost the 
fre igh t which they would otherwise have earned, 
and this did not take place u n til after the expira
tion  of the time covered by the policy. I t  is clear, 
therefore, that the loss is not one for which the 
p la in tiffs  are entitled to recover.

Appeal dismissed.
Solicitors fo r plaintiffs, Lyne  and Holm ann.
Solicitors for defendant, Parleer, Garrett, and 

Parker.

Monday, Nov. 30,1885.
(Before Lord E sher, M.R., Cotton and Bowen, 

L .JJ.)
SCARAMANGA AND OTHERS V. M A R T IN  M a RQUAND 

AND Co. (a)
APPEAL FROM THE QUEEN’ S BENCH DIVISION.

Charter - pa rty  — Negligent navigation by ship
owner's servants — Cargo in  p a rt salved — 
Salvage expenses— Payment o f salvage expenses 
by underwriters— R ight o f owner o f cargo to 
recover amount o f expenses against shipowner.

Where, owing to negligent navigation, a ship is cast 
ashore and her cargo thereby suffers damage and  
loss, money p a id  by the underwriters o f the cargo 
to a salvage association, who are employed w ith  
the assent o f the shipowners, f o r  saving a portion  
of the cargo, is not a vo lun ta ry payment, and is 
recoverable by the cargo owners fro m  the sh ip 
owners, being money p a id  on behalf o f the cargo 
owners to avert a loss which would have fa lle n  on 
the shipowners i f  the portion  o f the cargo hadnot 
been salved and sent on to its destination.

The p la in tiffs , under a charter-party, shipped a 
large quan tity  of rye on board one o f the defen
dants’ ships to be carried fro m  the po rt of 
Taganrog to the po rt o f A ltona. Owing to the 
negligent navigation o f the defendants’ servants, 
the ship was cast ashore, and a large quan tity  o f 
the rye was lost, but a  considerable quan tity  was 
saved by the Salvage Association, who were em
ployed by the underwriters o f the cargo w ith  the 
assent o f the defendants. The average statement 
was prepared, and the sum assessed was agreed, 
to by the pla in tiffs , and the Salvage Association 
were p a id  by the underwriters the expenses 
claimed by them.

The p la in tiffs  brought an action on behalf o f the 
underwriters to recover the amount o f the salvage 
expenses so pa id  by the underwriters. The p la in 
tiffs  recovered a verdict f o r  an amount to be settled 
out o f court.

The question o f law  involved in  the case was re
served fo r  fu r th e r  consideration. The defendants 
contended that they were not liable, because the 
p la in t if fs  themselves had not p a id  the expenses, 
and the payment under the circumstances was 
voluntary.

H e ld, tha t the p la in tiffs  were entitled to recover the 
amount o f the salvage expenses, as, w ithout the ir 
being incurred, the rem ainder o f the cargo could 
not have been sent to its  destination, which  
was fo r  the benefit o f the defendants, and that 
the payment under the circumstances was not 
voluntary.

Judgment o f Huddleston, B . affirmed.
T h is  was an appeal by the defendants from the 
judgment of Huddleston, B., on further con
sideration, which is reported 5 Asp. Mar. Law 
Cas. 401; 52 L. T. Rep.N. S. 764, where the facts 
are fu lly  stated.

Cohen, Q.C. (B u c k n ill, Q.C. w ith  him) for the 
defendants.

Barnes, for the plaintiffs, waB not called upon 
to argue.

Lord E sher, M. R.—Mr. Cohen candidly admits 
that he finds great difficulty in  supporting the 
appellants’ case. I  am of opinion that the 
judgm ent is righ t,and  ought to be affirmed.

Cotton and Bowen, L.J J. concurred.
Appeal dismissed.

Solicitors fo r plaintiffs, Waltons, Bubb, and 
Johnson.

Solicitors fo r defendants, W. A . Crump and 
Son.

Nov. 3 ,4 ,and  Dec. 7, 1885.
(Before Lord E sher, M.R., Cotton and L indley, 

L.JJ.)
Stewart and C o . v . T he M erchants’ M arine 

I nsurance Company L im ited , (a) 
appeal prom the queen’s bench division.

M arine  insurance— P a rt ia l loss— Memorandum— 
W arran ty  against average under 3 per cent.— 
Time policy on ship— Separate voyages— Mode 
o f calculating average.

A  ship was insured by a lime policy, and was w a r
ranted free fro m  average under o per cent., unless 
general, or the ship be stranded, sunk, or burnt. 
D u ring  the time covered by the po licy  the ship 
,made several separate and distinct voyages, and  
p a rtic u la r average losses were incurred, amount
ing  in  the aggregate to more than  3 per cent., 
though the amount o f such losses on each separate 
voyage was less than 3 per cent.

Held, tha t in  the case o f a  time po licy on ship  fhe  
amount o f the p a rtic u la r average loss must be 
calculated at the end o f each separate and dis
tinct voyage, and the losses incurred on the diffe
rent voyages cannot be added together, and there
fo re  the underwriters were protected fro m  lia b ility  
by the w arranty.

Judgment o f Stephen, J. reversed.

(aj Reported t>y P. B. Hutchins, Esq., Barrister-at-Law. (a) Reported by P. B. Hutchins, Es<i ., Barrister-at-Law.
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T his was an action brought on a policy of marine 
insurance to recover a sum of 461. 18s. 4d. for 
particular average losses, amounting to 4Z. 13s. 10d. 
per cent, on 1000Z. the extent of the p la in tiff s 
interest. The policy was a time policy on the 
steamer Wyndcliffe, fo r twelve calendar months 
from the 11th Jan. 1882 to the 11th Jan. 1883.

The plaintiffs’ claim was disputed on the ground 
that the defendants were protected from liab ility  
by the following memorandum which was con
tained in the po licy :

The ship and freight shall be and are warranted free 
from average under three pounds per cent, unless 
general or the ship be stranded, sunk, or burnt.

The ship went on several separate and distinct 
voyages during the period covered by the policy, 
and several separate and distinct particular 
average losses occurred. The amount of such 
losses occurring on each separate and dis
tin c t voyage was in  each case less than 3 per 
cent., and i t  was contended on behalf of the 
defendants tha t the particu lar average losses 
occurring on the different voyages could not be 
added together fo r the purpose of estimating 
the ir liab ility .

Stephen, J., before whom the case was tried  
w ithout a ju ry , after taking time to consider, 
overruled this contention, and held that,  ̂inas
much as the aggregate amount of the particular 
average losses which occurred during the period 
covered by the policy exceeded 3 per cent., the 
defendants were not protected by the memo
randum, and gave judgment fo r the pla intiffs for 
the amount claimed.

From this judgment, the defendants appealed.

Nov. 3 and 4, 1885.— Barnes, fo r the defendants, 
in  support of the appeal.—There is no authority 
fo r the view adopted by the learned judge, that 
the plaintiffs are entitled to add together the 
losses occurring on the separate voyages and 
claim in  respect of the whole amount of such 
losses, as i f  they made up one particular average 
loss. Such a construction of the memorandum is 
opposed to the object for which i t  was introduced, 
which was to protect underwriters from claims 
in  respect of tr if lin g  losses. There is no decision 
in this country directly in  point, but the American 
case of Brooks v. The O rienta l Insurance Company 
(7 Pickering 259) supports the contention on 
behalf of the defendants. The decision of the 
Court of Exchequer in  Blackett v. The Royal 
Exchange Assurance Company (2 C. &  J. 244) and 
the American case of Donnell v. The Columbian 
Insurance Company (2 Sumner, 366) are d is tin 
guishable, because both those cases were decided 
on voyage policies.

I l ib e ry  fo r the plaintiff's.—The principle of 
the two last-mentioned cases ( Blackett v. The 
R oyal Exchange Assurance Company and Donnell 
v. The Columbian Insurance Company) and the 
grounds of the decisions are applicable to the 
case of a time policy, as well as to that of a 
voyage policy, and therefore those cases are 
authorities in  favour of the plaintiffs. The judg
ment in  Brooksy. The O rienta l Insurance Company 
is inconsistent w ith  the above cases, and ought 
not to  be followed. The follow ing cases were also 
referred to in  the course of the argum ent:

L e w is  v . R u cke r, 2 Burrow, 1167;
Tudor’s Leading CaBes, 225 (3rd edit.);

K id s to n  v. The E m p ire  M a r in e  In s u ra n c e  C o m p a n y , 
2 Asp. M ar. Law Cas. 0 .  S. 400, 468; 15 L . T .  
Kep N . S. 12; 16 L . T . Rep. N . S. 119 ; L . Rep. 
1 C. P. 535; L . Rep. 2 C. P. 357 ;

L id a e tt  v. S ecre tan , 1 Asp. M ar. Law  Cas. 95 ; 24 
L. T . Rep. N . S. 942 ; L . Rep. 6 C. P -616; 

D ud g e on  v. Pem broke, 31 L . T . Rep. N . s. 31 : 34 
L  T  Rep. N . S. 36; 36 L . T . Rep. N . S. 382; 
L . Rep. 9 Q. B . 531; 1 Q. B. D iv . 96; 2 A pp. 
Cas. 284 ; 3 Asp. M ar. Law Cas. 101, 393 ; 

R obertson  v . F re n ch , 4 East, 130 ;
S te w a rt v . Steele, 5 Soott N . R . 927 ;
L e  C h e m in a n t v. P earson , 4 Taunt. 367 ;
L iv ie v .  Jansen , 12 East, 643.

Barnes replied. C ur.adv.vu lt.

Dec. 7. — The judgment of the court was 
delivered by Lord  E sher, M.R., as follows 
The judgment of Stephen, J., from which this 
appeal is brought, was given on statements in  the 
pleadings. The tr ia l took place w ithout a ju ry , a 
circumstance which X regret, considering the 
nature and importance o f the case. The appeal 
on which we have now to give judgment raises 
an im portant question of mercantile law, which 
has never yet been decided in  England. The 
policy on which the action is brought is a time 
policy on ship. I t  is admitted on both sides that 
there were several separate and distinct voyages, 
and that there were several separate and distinct 
average losses. I f  the average losses were not 
added together, those occurring on each voyage 
would be less than 3 per cent.; but i f  the average 
losses occurring on a ll the voyages were a ll added 
together they would be more. The policy is 
carelessly drawn, fo r the common form  in use for 
policies on goods is applied to the case of a ship, 
leaving in the policy stipulations which have 
nothing to do w ith a ship. The memorandum on 
which the question to be decided turns is in  the 
following words: “ The ship and fre ight shall be 
and are warranted free from average under 3 per 
cent., unless general or the ship be stranded, 
sunk or burnt.”  This being a policy on ship, 
we must strike out the immaterial stipulations, 
and read i t  as i f  those stipulations, which can 
have no application to a ship were omitted. The 
question is, whether a ll the losses occurring 
during the time covered by the policy are to be 
added together. As regards policies on goods, 
which are almost always voyage policies, b u t 
which m ight be made time policies, i t  has been- 
held in America, by Story, J., in a case to which 
I  w ill presently refer more fu lly , that separate 
average losses, although they are distinct losses, 
occurring during the continuance of the same 
policy, are to be added together, and i t  has been 
so held in  Blackett v. TheRoyal Exchange 
Assurance Company (2 C. & J. 244(, in  the case of 
a voyage policy on ship. In  America, in  the case 
of a time policy on ship, i t  has been decided 
the other way, and once, in  a voyage policy on 
ship and goods, the same way. A  time policy 
cannot now be made in  England to cover a 
longer period than one year. Tne memorandum 
as to average was introduced in or about the year 
1749, and there was then no lim it as to the 
duration of a time policy ; but in 1795, for revenue 
purposes only, and in  a revenue statute (35 Geo. 
3, c. 63), i t  was enacted tha t no time policy should 
be made fo r a longer period than one year, and the 
law is now the same by 30 & 31 Viet. c. 23, s. 8. 
I f  stamps were abolished time policies, as was the 
case formerly in  th is country, and as is the case
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now in almost a ll other countries, m ight be made 
fo r more than one year. Now i t  seems impossible, 
in  the case of a policy on goods, to suppose that 
i t  was intended that small average losses should 
stand over un til the end of the time covered by 
the policy. Where there are several separate and 
distinct voyages there would very probably be a 
new captain and a new crew on each voyage, and 
i t  would be practically impossible to inquire as to 
the losses which had occurred; that is to say, i t  
would be impossible fo r the insurers to make 
satisfactory inquiries, for they would have no 
means of checking the losses on the earlier voyages. 
There is another matter which ought to be noticed. 
Ih e  memorandum as to average losses would 
cover general average losses, unless such losses 
were expressly excepted. B u t general average 
ought to be adjusted at the end of each voyage, 
and therefore in  the case of a policy on goods i t  
seems difficu lt to say that i t  is necessary to wait 
u n til the end of the time covered by the policy 
before adjusting the losses. Therefore, standing 
by the decisions, and the reasons which I  have 
given, I  should say that in such cases the losses 
must be added together fo r each voyage, bat not 
those occurring on two separate voyages.

The question then arises whether the same 
reasons exist in  the case of a policy on ship. Many 
reasons have been given lo r the introduction of 
the memorandum. One reason that has been sug
gested is the d ifficulty of ascertaining what losses 
are caused by sea perils, and what are caused by 
wear and tear. In  the case of goods this is not a 
good reason, as fo r instance where the goods are 
perishable, for there the loss always begins by 
sea perils. The true reason is, that i t  was found 
desirable to prevent disputes as to small matters 
from arising, and therefore the assured and the 
assurers agreed to take these small average losses 
out of the policy. I f  th is is so, the reason is 
equally applicable to ship and to cargo. Then i t  
is said that, i f  the other reason to which I  have 
referred is taken to be the correct one, i t  is easy 
to find out at the end of the voyage what damage 
has been done to the ship by sea perils ; but to my 
m ind this cannot be ascertained in the case of 
many injuries to a ship. For instance, where a 
ship is strained in one storm and a new storm 
occurs, i t  may be impossible to ascertain whether 
she was more strained in  the second storm. 
Therefore that is not a good reason. I  am of 
opinion that both as to ship and goods the memo
randum arose in order to avoid tr if lin g  disputes. 
In  the old times 3 per cent, was a fa ir sum to 
cover small losses, fo r the size and value of ships 
were then less than they now are. In  the present 
day 3 per cent, on the value of a ship may (as is 
the case here) cover a large sum, but s till 3 per 
cent, is le ft as the lim it, and we must construe 
the memorandum as i t  would have been con
strued when i t  was firs t introduced, although there 
m igh t then have been a time policy covering a 
period of fifty  years. The firs t decision in point 
ol date which i t  is necessary to consider is Brooks 

. A*mental Insurance Company (7 Pickering, 
u58), m the year 1828. That was a case of a time 
policy on ship for twelve months, w ith a memo
randum exempting the assurer from liab ility  for 
partia l losses under 5 per cent. In  delivering the 
judgment of the court, Putnam, J. said (at p. 266): 

And we are of opinion as to the second question, 
that d istinct and successive losses are not to be I

added together in order to make up the 5 per 
cent. ; but that the damage from disasters hap
pening at one time, or in one continued gale or 
storm, is to be considered by itself. I f  this were 
otherwise, the insurers would be called upon to 
pay lor a great many tr if lin g  losses which should 
be borne by the assured as coming w ith in  the 
common wear and tear of the ship.”  I  cannot 
accede to this reasoning. In  one continued 
storm i t  may he easy to tell whether the 
losses are separate and distinct or not, as for 
instance, where on one day the ship scrapes her 
keel, and on the second day, during the con
tinuance of the same storm, she loses a mast; 
these losses would be quite distinct. The other 
question as to wear and tear I  have dealt with 
already. The next case is Blackett v. The Royal 
iqoo ” ?6 Assurance Company (2 C. & J. 244', in  

where Lord Lyndhurst, C.B. delivered'the 
judgment ol the Court of Exchequer, which has 
never been overruled. That was the case of a 
jo y  age policy on ship, containing a memorandum 
sim ilar to that now before us, and the court held 
tnat the losses were to be added together, 
although they were separate and distinct. W ith  
7“ ; greatest respect, i t  appears to me that the 
e .J ere dld 11 enter into the business aspect 

® case. The ground which they gave for 
eir ecmion was, that the memorandum is an 

3 ° “  m favour of the assured, and there is a 
uie tnat, where a stipulation occurs in a contract 

making an exception in favour o f one party, 
•:1®frxceptl0r] J8 to be construed stric tly , which of 
the 8ee™8 h.ardly  sufficient. However, where 
iho i fioestion is as to a voyage policy on ships, 

e0181.on would be a binding authority. The 
case is Donnell v. The Columbian Insurance 

Company (2 Sumner, 366), decided in 1836 by 
orory j ., whose opinion is alwayB entitled to the 
lgest respect. He came to the conclusion, on a 
yage policy on ship and goods, containing a 

memorandum against lia b ility  fo r partial loss on
a rno im W f ° r  the VeS8el or f reight, unless i t  amounted to 5 per cent, that successive losses on
tnnofV, as TTWe11 a? on shiP- “ mat be added 
mvLr i 0 aPPhed the rule that an exception 
frnm T  l ■ the 8amo subject-matter as that 
view =  ! i  ls ®ycePted, and he agreed w ith the 
Assut-n 1D ABackett v. The Royal Exchange
from  Tv. GomPany  (2 0- &  J- 244), and differed 

reasoning in Brooks v. The O rienta l
th e re fo r f  GomPany (2 Sumner, 366). T h e re  are 
ineretore two decisions showing that, in the case
to hr. ° Jj ? e,Poll°y on ship, successive losses are 
shows aT d®d together, and the last decision also 
n nbT  „ J  T® satne m le applies to a voyage 
corroo tT  g0ods' t  th ink  we must adopt this as a 
correct statement of the law.

“  the present case we have to decide the 
Wo h„Wlt . regard to a time policy on ship, 
vve^ nave to consider whether, in  construing 

policy of marine insurance or a charter-party, 
R f r i i f i ^ ^  t0. appty the same rules of con- 
Tho aS m construing other instruments.
matical T °  in f° rmal and ungram'. , ' f  hey contain numerous distinct con-

accs, and no grammatical construction can 
tn „A h ned m,n the wllole instrum ent i f  read 

g ler. ihe  practice has been that, whenever 
in T T  ,arose in  8uch cases, almost a ll the
rhor th -°°k  the °Plmon of the ju ry . I t  is said 
tnat this was as to the existence of the custom,
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but Lord Mansfield always took the opinion of 
the ju ry  as to the mode of estimating the amount 
of the loss. I t  is said that i t  would be necessary 
to call average adjusters to ascertain the practice ; 
but, independently of that, I  should ask a ju ry  of 
merchants how, in their opinion, the loss ought to 
be dealt w ith. In  the present case, however, we 
must do w ithout a ju ry . Wo cannot construe the 
policy according to the ordinary rules applicable 
to the construction oE written documents. The 
proper way to arrive at a conclusion is to apply 
our knowledge of business to the terms of the 
policy in order to ascertain the meaning. Taking 
the faot that this is a time policy, a kind of policy 
which, but for the fiscal lim itation to which I  
have alluded, m ight be made to cover a period of 
more than a year, and which formerly was made 
to cover longer periods, and taking the fact that 
such a policy often covers many separate voyages, 
i t  is d ifficult to th ink that the assured and the 
assurer could have intended to  wait un til the end 
of the period covered by the policy before ad
justing  the losses in  question. The crew and 
captain m ight be changed after each voyage. 
The general average losses must be settled at the 
end of each voyage. The damage to the ship 
must be repaired at the end of each voyage. I t  
follows that the end oE each voyage is the time at 
which to consider what is the amount of the 
losses, and therefore in  a time policy each 
separate and distinct voyage must be considered 
separately, and the whole must not be treated as 
one voyage divided into stages. The questions 
which we have to consider here are discussed in 
a work of very great authority', Phillips on 
Insurance. The learned author has not dealt 
w ith  the exact point which we have now to 
decide, but he states the general rule thus : 
“ Another question is, whether successive losses 
can be added together, and a claim made, 
i f  the aggregate exceeds the rate of the 
exception. In  regard to the cargo and freight, 
the practice in adjustments ha3 always been 
to estimate the rate of the exception upon 
the aggregate loss of each passage or period 
during which the risk  continues on the same 
sub ject;”  then, after dealing w ith the decisions 
to which I  have referred, he continues : “  The 
weight of authority leads to the conclusion that 
the exception applies to the aggregate of succes
sive losses on the ship in  the same manner as on 
the cargo”  (sect. 1780). The use of the words 
“  each passage or period ”  Bhows that the author 
had in  his mind the possibility of a time policy 
on goods, and the rule which he lays down would 
equally apply to a time policy on ship. We have 
carefully considered the question raised on this 
appeal, and the result at which we have arrived, 
taking the rule of construction to be as I  have 
stated, and not attempting to construe the policy 
according to the ordinary rules o f grammar, is 
this : that the losses occurring on any one 
separate and distinct voyage must be added 
together, but not those occurring on two or more 
separate and distinct voyages. There may be 
one case where the whole of a voyage cannot be 
brought in for the purpose of estimating losses, 
and that is where the last voyage continues 
beyond the expiration of thé period covered by 
the policy ; there the losses would be added 
together only up to the end of the time covered by 
the policy. In  the present case, however, the

policy contains a stipulation tha t i f  the period of 
twelve months comes to an end during a voyage 
the ship is to be covered by the policy un til the 
end of that voyage, and therefore no such d iffi
cu lty could arise. We have all come to the con
clusion that a ll the losses occurring on any one 
voyage should be added together, but here the 
losses occurring on any one separate and distinct 
voyage do not amount to 3 per cent., and there
fore the defendants are protected from liab ility  
by the memorandum, and the judgment which 
has been given in  favour of the plaintiffs must be 
reversed. Appeal allowed.

Solicitors for plaintiffs, F . W. and H . H ilbe ry.
Solicitors for defendants, Waltons, Bubb and Go.

Thursday, Nov. 12, 1885.
(Before Lord E sher, M.R., Cotton and L in d l e y , 

L.JJ.)
T he T emple Bah. (a)

ON APPEAL FROM BUTT, J.

Action in  rem —Master’s disbursements— Mode o f  
t r ia l—Ju ry—R. S. G., Order X X X V I . ,  r r .  
4, 6, 7.

Actions in  rem are excluded fro m  the operation o f  
Order X X X V I. ,  r. 6, giv ing the parties an abso
lute r ig h t to t r ia l w ith  a ju r y  by v irtue  o f the 
provisions o f Order X X X V I . ,  r .  4, and hence 
applications fo r a t r ia l  w ith  a ju ry  in  such cases 
are to be made under Order X X X V I . ,  r. 7 (a), 
which gives the judge a discretion as to the mode 
o f tr ia l,  (b)

In  an action in  rem fo r  master’s disbursements, set

(a) Reported b yJ . P. A s p iH A L L a n d  B ij t l e k  A s p ik a l l , Esqrs., 
Barristers-at-Law.

(6) I t .  S. C., Order X X X V I. ,  r .4 . The court o ra  judge 
may, if i t  shall appear desirable, direct a tr ia l w ithout 
a ju ry  of any question or issue of fact, or partly of faot 
and partly of law, arising in any cause or m atter which 
previously to the passing of the principal A ct could 
without any consent of parties have been tried w ithout 
a jury.

Rule 5. The court or a judge may direct the tr ia l 
without a ju ry of any cause, matter, or iseue, requiring 
any prolonged examination of documents or accounts, 
or any scientific or local investigation, which cannot in  
th e ir or his opinion conveniently be made with a ju ry.

Rule 6. In  any other cause or m atter upon the appli
cation of any party thereto for a tr ia l w ith a ju ry  of the 
cause or m atter or any issue of.fact, an order shall be 
made for a tr ia l with a ju ry .

Rule 7. (a) In  every cause or m atter, unless under the 
provisions of rule 6 of this Order, a tr ia l with a ju ry  is 
ordered, or under rule 2 of this Order, either party has 
signified a desire to have a tr ia l w ith  a ju ry, the mode of 
tr ia l shall be by judge without a ju ry ; provided that in  
any such oase the court or a judge may at any time 
order any cause, m atter, or issue to be tried by a judge 
w ith  a ju ry , or by a judge sitting with assessors, or by 
an official referee or special referee w ith  or without 
assessors, (h) The plaintiff in any cause or matter in 
which he is entitled to a ju ry, may have the issues 
tried by a special ju ry upon giving notice in  writing to 
that effeot to.the defendant a t the time when he gives 
notice of tria l. (c) The defendant in any cause or 
m atter in which he is entitled to a jury, may have the 
issues tried by a special ju ry, on giving notice in writing  
to that effect a t any time after the dose of the pleadings 
or settlement of the issues, and before notice of tria l, 
or i f  notice of tr ia l has been given, then not less than 
Bix clear days bsforo the day for which notice of tr ia l 
has been given, (d ) Provided that a judge may at any 
time make an order for a special ju ry upon such terms, 
if  any, as to costs and otherwise as may be just.
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down fo r  t r ia l  at the assizes, where the judge o f 
the A d m ira lty  D iv is ion  had in  his discretion 
refused to a llow  a t r ia l by ju ry ,  the Court o f 
Appeal declined to interfere iv ith  such discretion. 

T h is  was an  appeal fro m  a decision o f B u t t ,  J . 
in  cham bers, re fu s in g  th e  p la in t if f ’s application , 
in  an action in  rem fo r  disbursem ents, th a t th e  
action m ig h t be tr ie d  by a ju d g e  and ju ry .

The p la in tiff was suing in  rem  as late master 
o f the barque Temple l i a r  fo r disbursements, 
and claimed 466L By the statement of claim, i t  
was alleged that the p la in tiff had drawn a b ill for 
4661. on the owner of the barque in favour of the 
persons making the disbursements, tha t the b ill 
had been dishonoured, and that proceedings had 
been instituted against the master fo r the 
recovery of the 4661. The venue was laid at 
Liverpool.

By the defence the allegations in  the statement 
of claim were denied. I t  was also pleaded that 
the p la in tiff had received 1461. from, and given a 
receipt to, the previous owner in  discharge of all 
his claims against the Temple B a r, and that the 
p la in tiff had lost his claim by laches.

Notice of tr ia l by a judge at the ensuing 
Liverpool Assizes having been given, the p la in tiff 
applied on the 4th Nov. to the Liverpool d istrict 
registrar for an order that the tr ia l should be by 
a judge and ju ry . This application was refused, 
and on appeal to Butt, J. in chambers he 
affirmed the decision of the d is tric t registrar. 
The p la in tiff now appealed from this decision.

Danckwerts for the pla intiff.—Rule 6 of Order 
X X X V I.  g iving an absolute righ t to tr ia l w ith  a 
ju ry  is applicable to this case, and hence the 
decision of Butt, J. was wrong. The faots of this 
case make i t  very fitt in g  that i t  should be tried by 
a ju ry . Assuming rule 6 i3 not applicable, yet 
according to the decision of the Court of Appeal 
in H u n t v. Chambers (46 L . T. Rep. N. S. 399; 
20 Ch. D iv. 365), the onus of proof is on the party 
opposing the application for a ju ry . If , therefore, 
the r ig h t to a ju ry  be in  the discretion of the 
judge, he should in  this case have exercised his 
discretion in  favour of the plaintiff.

Dyke, for the defendant, was not called on.
Lord  E sher, M.R.—The case, as i t  seems to 

me, stands th u s : This is an Adm ira lty action in  
rem, brought in the Adm ira lty  Division, only 
the venue was laid in Liverpool. I f  there were 
no other rules, i t  seems to me that Order X X X V I., 
r. 7, would apply; that is to say, i t  would 
be tried without a ju ry , unless application 
were made to the judge, who, for a sufficient 
cause, would have ordered it to be tried w ith a 
ju ry . The plaintiff, fearing that his application 
fo r a ju ry  m ight be met w ith the answer that, 
having brought an action in  rem, he was bound by 
the Adm ira lty Court procedure, applied under 
rule 6, so that he should have no discretion, and 
tha t he, the pla intiff, m ight say, “  You are abso
lu te ly bound to make an order fo r a ju ry .”  I f  
rules 6 and 7 were the only rules affecting the 
matter, I  am inclined to th ink  that that would be 
S0‘ in  order to prevent the application of
rule 6 in such cases, rule 4 was put in. This, to 
my mind, is a case coming under rule 4, as this 
action, being one in  rem  for master’s disburse
ments, was one which would, prior to the Judica
ture Acts, have been tried in the Adm ira lty Court 
w ithout a ju ry . Therefore rule 6 does not apply.

[Ot. of A pp.

Accordingly, the only application that could have 
been made in this ease for a ju ry  was under 
rule 7, and in  that case the judge has a discretion, 
ana the burden of proof would have been on the 
plaintiff. In  this case I  doubt i f  the burden 
could have been discharged. I f  the contention of 
the appellant were true, either party in  every 
collision case in  the Adm ira lty Court m ight insist 
upon the judge try ing  the case, not by himself and 
assessors, but by himself and ju ry . I  suppose 
rule 4 was put in  to prevent such a state of things. 
There is an application which the p laintiff can, i f  
he thinks fit, make even now. He may ask the 
judge at Liverpool to have the case tried by a 
judge and ju ry , i f  there are any grounds fo r say
ing that the assistance of the assessors m ight be 
disadvantageous. But I  suppose that would be 
as the judge thinks fit, as i t  would be an applica
tion under rule 7. This appeal must therefore be 
dismissed.

C o tto n , L .J .— I  am of the same opinion. I t  is 
contended, on behalf of the appellant, that under 
rule 6 there is an absolute r ig h t to have a jury. 
But in  what cases does rule 6 apply ? The rule is 
introduced by these words: “ In  any other cause 
or matter,”  which makes us look at the preced
ing rules to inquire what the other “  causes or 
matters ”  are. By rule 5 i t  is clear that certain 
common law cases are excluded from the opera
tion of rule 6. By rule 4 we find that causes 
which would have been tried before the Judica
ture A c t w ithout a j  ury are excluded from rule 6. 
I t  is not fo r us to say whether the court ought, 
under rule 4, to have exeroised its  discretion in 
allowing or disallowing a ju ry ;  but the question 
is, whether the' case is excluded from the opera
tion of rule 6 by the words “  in  any other cause 
or matter.”  The case of H u n t v. Chambers (ubi 
snp.) was decided on the rules of 1875, and has no 
application to the case. I  th ink, therefore, this 
appeal must fail.

L indley, L.J.— I  am of the same opinion. In  
order to decide this case, i t  is necessary to read 
a ll the rules together, and also to bear in m ind 
the state of things prior to the passing of the 
rules. P rio r to the Judicature A c t two kinds of 
actions existed, those w ith juries and those w ith 
out juries. We are now concerned w ith a class 
of case in  which there was no righ t to a ju r y ; and 
the question is, whether the rules have given a 
right. I  th ink not. In  this particular case the 
parties have no absolute r ig h t to a ju ry , but there 
was power fo r the court to direct a tr ia l w ith a 
ju ry. The registrar has held that there was no 
reason for ordering a ju ry . W ith  that I  agree, 
and therefore th ink  th is appeal must be dis
missed.

Appeal dismissed.
Solicitors for the defendants, P ritcha rd  and 

Sons.
Solicitors for the defendants, Thomas Cooper 

and Co.
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HIGH COURT  OF JUSTICE.
C H A N C E R Y  D IV IS IO N .

Aug. 3 and  5, 1885.
(Before C h it t y , J.)

Be T h e  G r e a t  E a s te r n  S t e a m s h ip  C o m p a n y  ;
C l a im  op W il l ia m s  a n d  o t h e r s , (a)

Seamen’s wages— Merchant Shipp ing Act 1854 
(17 Sf 18 Viet. c. 104), 88. 149, 150,157, 167. 181, 
182, 187— Merchant Seamen (Payment o f Wages 
and B ating  Act) 1880 (43 &  44 Viet. c. 16), s. 4, 
suhsects. (1) and  (4)— L ien fo r —Foreign-going 
ship— Voyage not proceeded upon.

Seamen engaged by the owners or the ir agent f o r  a 
voyage upon a foreign-going ship are entitled to 
a lien f o r  the ir wages upon the ship, and the p ro
ceeds o f sale thereof, although the engagement o f 
the seamen has not been in  w riting , and although 
the ship does not proceed upon her voyage.

A  master who, though appointed by the owners o f  
the vessel, yet under the terms o f the charter- 
pa rty  thereby becomes the charterers’ captain, is  
as between the owners and the seamen the agent 
o f  the owners, and hence seamen engaged fo r a 
voyage are not bound to look in to the tit le  o f  
the master who appoints them to ascertain 
whether he is the capta in  o f the owners or the 
charterers.

The words “  at the end o f his engagement ”  in  the 
Merchant Seamen Act 1880 (43 f  44 Viet. c. 16), 
s. 4, sub-sect. 1, mean the time a t which his actual 
serviceterminates,and include the na tu ra l effluxion 
o f the agreement as w e ll as the discharge o f the 
seamen in  breach o f the contract. A nd therefore, 
to entitle a  seaman to wages to the date o f f in a l  
settlement, i t  is  not necessary tha t the whole term  
o f his engagement should have expired, but i t  is 
sufficient tha t his actual service on board ship 
should have ended.

The time up to which a seaman is  entitled in  an 
action to recover his wages under this Act is to 
date o f certificate o f chief cleric in  Chancery, or 
report o f reg istrar in  A dm ira lty .

By a charter-party dated the 31st Oct. 1844 
the steamship Great Eastern  was chartered by 
the Great Eastern Syndicate L im ited from the 
Great Eastern Steamship Company. I t  was 
therein m utually agreed that the said vessel 
should be

Maintained by charters providing her with fu ll com
plement of officers, seamen, engineers, and firemen, 
adapted to a steamer of her olass, shall be placed under 
the direction of the said charterers or merchants, or his 
or their assigns, to be by him or them employed for the 
conveyance of law ful merchandise [for a voyage from 
M ilford Haven to New Orleans and back to the United 
Kingdom.] Owners engage to have screw engines and 
boilers (now connected therewith) put in condition to 
prooeed to sea with earliest possible despatch. The said 
steamer is let for the sole use of the said charterers for 
twelve calendar months, commencing the day the screw 
engines and boilers are finished repairing and ready for 
sea, at which day the vessel is to be a t the disposal of 
the charterers at M ilford Haven. . . . The oaptain, 
although appointed by the owners, shall during the 
currency of this charter be considered as the servant of 
the charterers, and be under his or their orders and 
directions as regards employment, agenoy, or other 
arrangements, and shall use all and every despatch 
possible in proseouting the voyage, and the crew are 
to render all customary assistance w ith  the vessel’s 
boats.

The charterers were also to pay the crew’s 
wages.

The voyage did not take place, and the steam
ship was commenced to be put in  repair in  
accordance w ith  the terms of the charter-party. 
Disputes having arisen between the owners and 
the charterers before the screw engines and 
boilers were in  fact finished repairing, or ready 
for sea, the charterers never got fu ll possession of 
the ship under the charter-party.

On the 2nd Dec. 1884 Edwin B illinge was 
appointed by the Great Eastern Steamship Com
pany to the command of the ship by the follow ing 
le tte r:

The Great Eastern Steamship Company Limited, 
10, K ing W illiam -street, London, E.C-, 2nd Dec. 1884.—  
To Captain Edwin Billinge.—Dear Sir,— In  appointing 
you to the command of the steamship G re a t E a s te rn , I  
have to inform yon th a t Bhe is now under a time  
charter, copy of the charter-party you have herewith, 
to the provisions of which you w ill please to striotly  
adhere. You w ill observe th a t the charterers pay a ll 
expenses of every kind during the continuance of the 
charter, including your own and the crew’s wages due, 
provision for which you w ill require to be made. You  
are to give no orders or instructions whatever which 
may involve the ship herself in  any pecuniary liab ility  
except with the special sanction and approval of the 
owners. . . . .  Yon w ill now take charge of the 
ship, and be guided by the instructions of the charterers 
w ith  a dne regard to the interest of the owners.—  
Yours tru ly , for the Great Eastern Steamship Company, 
W i l l ia m  B a k e r , Chairman.

The Great Eastern Syndioate gave the following 
certificate:

The Great Eastern Syndioate Limited, 18, New Bridge- 
Btreet, Blackfriars, Deo. 3, 1884.—This is to certify that 
Capt. S. Billinge has been appointed oommander of the 
G re a t E a s te rn  steamship now lying at M ilford Haven, 
and th at he has authority from the directors of this 
Syndioate Lim ited to engage Buch officers and sailors, 
ship’s carpenters and joiners, as he has indented for 
the engagement of same, being subjeot to the approval 
of the board.—H e n r y  Cr u s e , Seoretary.—B y order of 
the Board.

In  anticipation of the voyage Billinge, after his 
appointment, engaged certain officers and men to 
serve on board the vessel.

In  addition to W illiam s the present claimant 
who was so engaged fo r the voyage as chief 
engineer, there were also engaged for the contem
plated voyage a boatswain, a boatswain’s mate, 
several able seamen, a butcher, baker, three 
stewards, ship’s cook, and quartermaster. These 
men served on board the vessel for some weeks, 
and were discharged by B illinge on the 3rd Peb. 
1885, w ithout having been paid the ir wages up to 
tha t date.

I t  appeared from the evidence that the p la in
tiffs  had no knowledge of the position of the 
parties, or any reason to believe tha t they had 
been engaged on behalf of persons other than the 
owners.

On the 11th Feb. 1885 W illiams, on behalf of 
himself and the other men mentioned above, the 
present applicants, who were employed on board 
the ship, commenced an action in  rem  in the 
A dm ira lty  Division to enforce their maritime lien 
for wages against the ship. On the 23rd Peb. 
1885 a petition to wind-up the company was pre
sented, and on the 7th March following an order 
fo r compulsory winding-up was made. An order 
for sale of the ship was made on 21st May 1885.

In  consequence of the winding-up proceedings, 
the plaintiffs in  the Adm ira lty  action were unable(a) Reported by G. W . K ing , Esq., Barrister-at-Law*
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to  80 on w ith the ir action, and on the 18th June 
1885 an order was made on the ir application 
staying the proceedings in the A dm ira lty  action, 
and giving them leave to come in  and prove their 
claim in the winding-up, and in this action, which 
was an action by the holders of the “  A ,”  or first 
series of mortgage debentures, against the trus
tees for the debenture-holders, and the company 
to enforce their security.

The claim, which was by W illiam s on behalf of 
himself and the other men above mentioned, now 
came on to be heard.

A sp ina ll (M yburg li, Q.C. w ith him ) in  support 
of the claim of the seamen.—Seamen hired to f it  
a ship fo r sea and go a voyage in her, may sue in 
the Adm ira lty for the wages they earn in fitt in g  
her out, though she does not proceed upon the 
voyage, and i t  makes no difference whether they 
were hired by the owner or n o t:

W e lls  v . Osm an, 2 Lord Raym. 1044;
Abbott’s Law of Merchant Ships and Seamen, edit. 

12, p. 471

The charterers were in possession of the ship by 
the owners’ authority, and if  so, any engagement 
by them of seamen gives the seamen a righ t in  
re m  for their wages, and also a righ t to recover 
the penalties prescribed by the Legislature for 
the nonpayment of their wages:

Merchant Shipping A ct 1854, ss. 149, 150, 157,167;
Merchant Seamen (Payment of Wages and Rating) 

A ct 1880, s. 4. (a)

(a ) The material sections of the Merohant Shipping 
A ct 1854 (17 &  18 V iet. o. 104), and of the Merchant 
Seamen (Payment of Wages and Rating) A ct 1880 are 
the following :

The M e rc h a n t S h ip p in g  A c t 1854.
Seot. 149. The master of every ship, except ships of 

less than eighty tons registered tonnage, exclusively 
employed in trading between different ports on the 
coaBts of the United Kingdom, shall enter into an agree
ment with every seaman whom he carries to sea from 
any port in the United Kingdom as one of his crew in  
the manner hereinafter mentioned, and every such agree
ment shall be in a form sanctioned by the Board of 
Trade, and shall be dated at the time of the first signa
ture thereof, and shall be signed by the master before 
any seaman signs the same, and shall contain the 
following partionlars as terms thereof.

(Here follows a list of the requisite particulars.)
Seot. 150. In  the case of all foreign-going ships, in 

whatever part of H er M ajesty’s dominions the same are 
registered, the following rules shall be observed with  
respect to agreements (that is to say):

(Here follow rules that the agreement is to be signed 
by each seaman in the presence of a shipping master, to 
be read over and explained to eaoh seaman, and to be in 
duplicate.)

Sect. 157. I f  in any case a master carries any seaman 
to sea without entering into an agreement with him in 
the form and manner, and at the place and time hereby 
in such case required, the master, in the case of a 
foreign-going chip, and the master or owner in the case 
of a home-trade ship, shall for each such offence incur a 
penalty not exceeding five pounds.

Sect. 167. Any seaman who has signed an agreement 
and is afterwards- discharged before the commencement 
of the voyage, or before 'one month’s wages are earned, 
without fault on hie part justifying such discharge, and 
without his oonsent, shall be entitled to receive from 
the master or owner, in addition to any wages he may 
have earned, due compensation for the damage thereby 
caused to him, not exoeeding one month’s wages, and 
may, on adducing such evidence, as the court hearing 
the case deemB satisfactory, of his having been so impro
perly discharged as aforesaid, recover such compensation 
as if i t  were wages duly earned.

Bonier, Q.U. and Ghadwyck Healey fo r the mort
gage debenture-holders.—We have the firs t charge 
upon the assets. The seamen have no lien on the 
sh ip ; the law as to the payment of seamen’s 
wages is not applicable to these men, who were 
only employed to r ig  out the ship and were not 
seamen w ith in the meaning of the statutes which 
have been referred to. Moreover there has been 
no signed agreement, as required by sect. 167 of 
the Act of 1854.

A sp ina ll in  reply.—By the common law rule, 
articles were not necessary in  order to give a 
r ig h t to wages :

W e lls  v. Osm an (u b i s u p ,) ;
Maude & Pollook’e Law of Merohant Shipping 

vol. 1, edit. 4, p. 170.
The signing of articles is a provision required 
by the Legislature fo r the protection of seamen, 
and shipowners are liable to a penalty for fa iling 
to comply w ith  these provisions. B u t the Legis
lature has never said that the seamen’s righ t 
to wages is lost i f  articles are not signed. 
In  effect sect. 167 of the A ct of 1854 has been 
overridden by sect, 4 of the A ct of 1880. He re
ferred to sects. 149, 157, 167, 182, and 187 of the 
Merchant Shipping A ct 1854.

C h it t y , J.—This is a claim by seamen on board 
the Great Eastern steamship, and they claim a 
lien on the Bhip fo r wages. Several points have 
been raised, and the firs t is whether they were en- 
gaged as seamen. There is Borne suggestion in 
the affidavits which have been filed in opposition 
to the claim, to the effect that the claimants were 
engaged on board the ship simply fo r the purpose 
of doing repairs to the rigging, painting, and the 
like. The claimants, however, Bwear they were 
®r|gaged as seamen, but they do not say in  terms 
by whom. However, looking at the evidence as 
a whole, I  am satisfied that they were engaged 
by Captain Billinge. I  have no doubt that 
they were actually to some extent employed in 
doing work upon the ship, but after the case 
of Wells v. Osman (2 Lord Raym. 1044) i t  is 
impossible to doubt that seamen engaged for 
a voyage may be doing work on the ship before 
the voyage actually commences, and yet would be 
entitled, apart from the question I  have to decide 
upon the Merchant Shipping Act 1854, to their 
wages and their lien. That being so, looking to 
the character of the claimants, and having regard 
to the facts that are presented before me w ith 
reference to what they did, I  am satisfied that 
they were engaged, in  point of fact, as seamen. I t  
is unnecessary to go through the affidavits at any 
length, but I  may refer to the affidavit of Joseph

The M e rc h a n t Seam en  (P a y m e n t o f  Wages a n d  R a t in g )  
A c t 1880.

Sect. 4, sub-sect (1). The owner or master of the ship 
shall pay to each seaman on account, a t the time when 
he law fully leaves the ship at the end of his engage
ment, two pounds, or one-fourth of the balance due to 
him, whichever is least, and shall pay him the remainder 
of his wages w ithin two dear days (exclusive of Sunday, 
fast day in Scotland, or bank holiday) after he so leaves 
the ship.

Sub-sect. (4). In  the event of the seaman’s wages, or 
any part thereof, not being paid or settled as in this 
section mentioned, then, unless the delay is due to the 
act or default of the seaman, or to any reasonable 
dispute as to liability, or to aoy other cause not being 
the aot or default of the owner or master, the seaman’s 
wages shall continue to rnn and be payable un til the 
time of the final settlement thereof.
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W illiam s, who was the engineer, which sums up 
the names of those who are now claiming and the 
capacities in  which they were engaged on board. 
[H is  Lordship here read the names and con
tinued :] The butcher of course is necessarily em
ployed on board a ship in the fair sense of the 
term. Although he is there for the purpose of 
k illin g  the live animals that may be on board, yet 
he is a seaman, and can be engaged as a seaman. 
A  large ship going on a distant voyage of th is 
kind does require a butcher. Then there is the 
chief baker and several stewards, the ship being a 
very large one and a ship that requires several 
stewards. I  am satisfied that they were engaged 
as seamen, and I  am also satisfied upon the evi
dence that they were engaged by Captain Billinge. 
Obviously i t  would not do for any stranger to 
enter into any engagement w ith the seamen fo r a 
voyage, but Captain B illinge was appointed by 
the owners under the charter-party, and although 
when appointed he becomes the charterers’ cap
tain, he was, as between the owner on the one 
hand and the seamen engaged on the other, not 
the less on that account the agent of the owners. 
1 th ink  i t  would be an extravagant th ing—it 
would be indeed an injustice in the highest degree 
—to hold that the seamen engaged fo r a voyage 
were bound to look into the title  of the captain 
and ascertain whether he is the captain of the 
charterers or the owners, and to go in to the dis
putes which have arisen in this case. This case 
illustrates the point exceedingly well, because 
there is a dispute between the charterers and the 
owner in regard to the charter-party itself. I t  is 
quite enough to say that in  this case Captain 
B illinge was held forth by the owners of the ship, 
who put him  in command of the ship, as their 
agent for the purpose of engaging the seamen. 
That being so, the question arises which has been 
argued at the bar, whether the Merchant Ship
ping Act of 1854 does not render i t  imperative 
that the engagement of seamen in a foreign-going 
Bhip should be in  writing. For the owners i t  was 
argued that sects. 149,150, and 157 taken together 
showed that the Legislature intended that 
contracts between masters and shipowners on 
the one hand and seamen on the other for 
a foreign voyage should be in  w riting, and 
if  not in  writing, void. As was said by Lord 
Campbell in  the case of The Liverpool Borough 
B ank  v. Turner (3 L. T. Hep. N. S. 494; 2 De G.
F. & J. 502) no general rule can be laid down 
w ith  regard to the construction of an A ct of Par
liament as to whether that Act is merely directory 
or im perative; in other words, taking the case 
before me, whether the contract is void although 
there are no words avoiding it, or whether the 
statute is merely directory. In  the case of The 
Liverpool Borough B ank  v. Turner (ub i sup.) the 
question turned on the same Merchant Shipping 
A ct as regards mortgages. The Court of Appeal 
held that, although there was no provision render
ing a mortgage void not made in accordance 
w ith  the directions of the Act, and although 
there had been in the former Acts of Parliament 
relating to the same subject-matter clauses avoid
ing the mortgage, yet, taking the Act as a whole, 
and looking at the provisions carefully, the result 
was that the Legislature did intend that that part 
of the Act should be imperative, and consequently 
an equitable mortgage was avoided. The effect of 
that decision has since been superseded by sect. 3 

Y ol. V ., N.S.

of the Merchant Shipping Act 1862. That section, 
however, gives me some guidance w ith reference 
to the question which I  have now to determine. 
As Mr. Aspinall pointed out, the sections to 
which I  have referred do not in terms enact that 
there shall be an agreement in w riting entered 
into with regard to foreign-going ships w ith  the 
seamen on the commencement of the engagement 
or agreement. But when the sections are looked 
at carefully, the language of the Legislature is 
directed to the carrying of the seamen to sea. 
Now, sect. 149, which is general, and relates to all 
ships except small coasting vessels, enacts that 
the master “  shall enter into an agreement w ith 
every seaman whom he carries to sea from any 
part of the United Kingdom as one of ms crew 
in the manner hereinafter mentioned; that is the 
agreement referred to, which is afterwards re
quired* to be in  a particular form, and in  w riting 
before the master carries the seamen to sea. Sect. 
150 on which counsel for the shipowners chiefly 
relied, relates to foreign-going ships, f°Tel^ ' 8 " infig 
ships being those which are described in defi
nition section to include ships trading betwee 
some place in the United Kingdom and some 
„lace beyond certain lim its, such as the coast of 
the United Kingdom, the islands of Guernsey and 
Jersey and other places, and the continent of 
Europe between the river Elbe and Brest inclu
sive P W ith regard to the Great Eastern steam
ship and for the purposes of this question, she 
was clearly a foreign-going ship, for she was going 
to New Orleans. The section et « ts th a t ln th e  
case of all foreign-going ships, in whatever parts 
of H er Majesty’s dominions the Bame 
gistered, the following rules shall be observed 
with respect to agreements. The seotion enact- 
ing that that is to be an agreement is sect. 149, and 
that points definitely to the time at which this 
agreement must be entered into, bee . o 
only a subsidiary section covering part ot tne 
same ground as sect. 149, and applying on y - 
what, is called in the technioal language ot tne 
Act “  foreign-going ships,”  and i t  enact,s. c0rta’n 
rules w ith reference to the agreements which sect. 
149 requires. I  do not read those rules through, 
they are obviously stipulations in favour of the 
seamen. That of course is not conclusive on the 
point, because there may be also stipulations in 
favour of the shipowners, but they are clearly on 
the face of them for the benefit of the seamen, 
and the mischief which this part of the A c t is 
intended to remedy was the risk of the men being 
carried out to sea by some captain who was 
minded to take them to a long distance to some 
foreign country when they really had not come to 
a definite agreement that they would sail upon 
such a voyage. Sect. 157 contains a penalty 
which is not imposed on the seamen, but which 
is imposed on the master and on the owners. 
That section is as follows: “  I f  in  any^ case 
a master carries any seaman to sea ”  (so 
again, as in  sect. 149, that is tho reference to 
carrying the seamen to Bea), “ without entering 
into an agreement w ith him in the form and 
manner aud at the place and time hereby in  such 
case required, the master in  the case of a foreign- 
going ship, and the master or owner in the case of 
a home trade ship, shall for each such offence 
incur a penalty not exceeding five pounds.”  That 
is the penalty, not imposed upon the. seaman, but, 
according to the provisions of the Act, imposed

2 L
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on the master or owner alone. But i t  applies 
simply to the case of carrying the seamen to sea. 
I t  seems to me that the result of these enactments 
is, that the Act of Parliament does require that, 
before the seamen are carried to sea, there should 
be, in  the case of a foreign-going ship, the agree
ment w ith  the particulars and ceremonies men
tioned in  sect. 150; but the Act of Parliament 
does not require that there should be any articles 
signed between the master and the seaman u n til 
the ship is going to sea, tha t is to say, u n til she 
starts on her voyage. In  the case before me the 
ship was never ready for sea. I  have already 
disposed of the point w ith  regard to the engage
ment of the seamen, on the authority of Wells v. 
Osman (ubi sup.). I  th ink there is nothing in  the 
statute which avoids the agreement which was 
come to, as I  hold in point of fact, between the 
master on the one hand and the seamen on the 
o ther; and that i t  was not necessary for the 
purpose of the question that I  have to decide that 
the agreement should be in writing.

Then there was another point raised. Having 
decided this matter in favour of the seamen, the 
question arises whether they are entitled, under the 
statute of 43 & 44 V iet, c, 16, s. 4, to payment of 
their wages un til the time of the final settlement 
thereof. They have, according to the evidence, 
not been paid. The facts are, that the charterers 
or the shipowners—as far as the seamen’s claim 
is concerned i t  is immaterial which—were unable 
to put the ship in to the state which was required 
fo r the particular voyage to make her seaworthy, 
and Captain B illinge discharged the seamen. 
They accepted the discharge, and le ft the ship; 
but they have not been paid their wages, and a 
considerable Bum remains due to each of the 
claimants. Now sect. 4 of 43 & 44 V iet. c. 16, 
enacts that “ in  the case of foreign-going ships 
the owner or master of the ship shall pay to each 
seaman on account, at the time when he lawfully 
leaves the ship at the end of his engagement, two 
pounds,”  and so on. Sub-sect. 4 of the same 
section enacts that, “  in  the event of the seaman’s 
wages, or any part thereof, not being paid or 
settled as in  this section mentioned ”  (that means 
as mentioned in sect. 4), “  then, unless the delay 
is due to the act or default of the seaman, or 
to any reasonable dispute as to the liability, or to 
any other cause not being the act or default of the 
owner or master, the seaman’s wages shall 
continue to run, and be payable un til the timé of 
the final settlement thereof.”  The material 
words are, “  not being paid or settled as in this 
section mentioned.”  That apparently throws me 
back on sub-sect. (1), which relates to the end 
of the engagement. Upon that, as to the meaning 
of those words, I  have heard an argument. Mr. 
Aspinall has pointed out, and I  th ink rightly, 
tha t the corresponding or correlative section in 
the A ct of 1854 was sect. 187, which contains an 
enactment relating to the period w ithin which 
wages are to be paid: “ The master or owner of 
every ship shall pay to every seaman his wages 
w ith in  the respective periods following (that is to 
say), in the case of a home-trade ship w ithin two 
days after the termination of the agreement, or 
at the time when such seaman is discharged, 
whichever firs t happens.”  In  the case of all other 
ships, w ith certain exceptions, i t  gives certain 
time after the seaman’s discharge. The language 
of tho section is, “  A fte r the termination of the

agreement, or at the time when such seaman is 
discharged.”  That would seem to point to this, 
that the words “  termination of the agreement ”  
mean the natural termination of the agreement 
by effluxion of time, or the time when the seamen 
are discharged, which may be in breach of the 
contract, or may be at the time that corresponds 
exactly w ith the time at which the agreement 
terminates. But that language is not adhered to 
in  sub-sect. (1) of sect. 4. There the words are, 
“  at the end of his engagement.”  I t  appears to 
me that “  the end of his engagement ”  means 
that time at which his actual service terminates ; 
that is to say, the language is sufficiently elastic 
to include the natural effluxion of the agreement, 
and the discharge of the seaman in breach of the 
contract. I  th ink these words are used advisedly 
to include both cases. The words “  at the end of 
his engagement ”  would, according to my view, 
include such a case as this, namely, the discharge 
by the captain of the seamen before the 
time at which, according to the agreement, 
and without breach of the agreement, he 
could discharge them, which is the present 
case. They were discharged, and they accepted 
their discharge, and having put that construction 
upon these words “  at the end of his engagement,”  
I  have already decided that the words “  as in  this 
section mentioned,”  which occur in  sect. 4, sub-sect. 
(4), mean at the termination of the agreement. I f  
the seamen’s wages are not then paid certain con
sequences are to follow. That being so, I  have to 
see whether the shipowners have any ground of 
defence against the effect of th is section by reason 
of the subsequent words. I t  is enacted, sect. 4, 
sub-sect. 4, “  unless the delay is due to the act or 
default of the seamen ” —clearly in the case before 
me the delay was not due to the acts or defaults of 
the seamen—“  or to any reasonable dispute as to 
liab ility .”  There was no dispute as to liab ility  
before the claim was raised in  the Adm ira lty 
action. The dispute as to the liab ility  argued 
before me has been a question of law chiefly, 
though to some extent a question of fact. But 
w ith regard to the question of fact I  hold that 
there was no reasonable dispute.

In  regard to the question of law, that was 
not raised in  substance un til the argument 
in  court. I  th ink  that, having regard to the 
nature of the question of law on the statute, 
the dispute which has arisen, as shown by 
the argument in  court, is not a “  reasonable dis
pute ”  w ithin the meaning of this section. I t  is 
not necessary for me to say that there could not 
be a reasonable dispute when there was a ques
tion of law only, but I  must look at the nature of 
the question of law, and i t  appears to me that 
under the circumstances of this case there was no 
reasonable dispute as to the liab ility . The next 
matter mentioned in sub-sect. (4) is, “  or to any 
other cause not being the act or default of the 
owner or master.”  Was there any other cause 
not being the act or default of the owner or 
master ? For the owners i t  is said that there 
was no claim made against them, and they had 
no opportunity of settling the claim. B u t the 
answer appears to me to be this. The condition 
on which this section depends is “  the event of the 
seamen’s wages not being paid or settled,”  and 
the duty, therefore, of paying or settling the sea
men’s wages is one which is cast upon the master 

< or the owner. To my mind i t  cannot be said that
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the delay is due to “  any other cause not being 
the act or default o f the owner or master. The 
real cause of a ll this is, that the master was not 
provided w ith funds either by the charterers or by 
the shipowners. I f  the master had had money he 
would undoubtedly have paid them. He may or 
may not have been personally liable. About that 
I  am not concerned in the present argument. But 
those who are bound to put him in funds for 
the wages have not provided the money. Then 
again was the act or default on the part of the 
owner or master? There is one other section 
which was relied on by the owners to which I  
must refer, and that is sect 167 of the A ct of 1854, 
which seems to me to have lit t le  or nothing to do 
w ith the point. That section says that seamen 
who have signed an agreement and are discharged 
before the voyage are to have compensation. That 
section does not apply, because here the seamen 
who are claiming have nob signed an agreement. 
The Acts of 1854 and 1880 are to be read together, 
and i t  may or may not be that sect. 167 is super
seded by the enactments which are more bene
ficial to the seamen contained in sect. 4 of the Act 
of 1880. I t  is not necessary to decide that, but i t  
is necessary for me to say that sect. 167 does not 
afford any ground for displacing (even reading the 
two statutes together) the clear enactment of 
sect. 4 of the A ct of 1880. W ith  regard to the 
question of the valid ity of the agreement by 
reason of there being no signed articles, I  may 
refer to sect. 182: No seaman shall by any 
agreement fo rfe it his lien upon the ship, or be de
prived of any remedy for the recovery of his 
wages to which he would otherwise have been en
title d ; and every stipulation in  any agreement 
inconsistent w ith  any provision of th is Act, and 
every stipulation by which any seaman consents 
to abandon his r ig h t to wages in  the case of the 
loss of the ship, or to abandon any r ig h t which he 
may have or obtain in the nature of salvage, shall 
be wholly inoperative.”  Sect. 181 is also material, 
because i t  entitles the seaman to wages in  a 
foreign-going ship before the articles are signed. 
For these reasons I  th ink  that the seamen 
have a valid claim against the ship, and that 
they are entitled to the ir wages according to the 
practice in the Adm ira lty Division, that is to Eay, 
u n til the time of the certificate.

H is Lordship made an order declaring that 
the applicants were entitled to a lien upon the 
ship and upon the proceeds of sale thereof for 
the ir wages and costs in prio rity  to all other 
mortgages and charges whatsoever, and that the 
applicants were at liberty to enforce their lien 
by sale of the ship in case the sale should not be 
carried out w ith due diligence.

Solicitors : Speedily, M um ford, and Landon ; 
Gregory, llowcliffcs, and Co

Bee. 14 and 15,1885.
(Before K a y , J.)

R e w  v. P a y n e , D o u t h w a it e , a n d  Co. (a)
Carriage o f goods— Consignment o f goods—  

Iiepud iation— B i l l  o f lad ing— Retention of—B i l l  
o f exchange— Non-acceptance of— Conversion o f 
goods— Measure o f damages—Belay.

Where goods are consigned to a person in  this 
country, and the consignor transm its the shipping 
documents and a h ill o f exchange to a creditor 
other than the consignee, and such creditor hands 
the shipping documents to the consignee w ith  an  
in tim a tion  tha t they are at his disposal on his 
re turn ing the h ill o f exchange du ly  accepted, the 
consignee must either accept the h il l o f exchange 
or re turn the documents, and i f  he refuses to 
accept the b ill o f exchange, but nevertheless takes 
possession o f the goods, professing to reta in the 
h ill o f lading as security fo r  fre ig h t and other 
charges, the consignor’s creditor is entitled to 
recover fro m  the consignee as damages the value o f 
the cargo less fo r fe it and interest on such value.

A  shipload o f timber having been consigned to the 
defendants, the consignor sent the b ill o f lading  
and other shipping documents, and also a b i l l o f 
exchange, to the p la in tiffs , in  pursuance o f the 
usual course o f business between him  and them, 
to cover certain advances which they fro m  time to 
time made to him. .

The pla in tiffs placed the shipping documents and  
h ill o f exchange re la ting to t l e cargo o f timber 
in  the hands o f agents, who acted between the 
pla in tiffs and the defendants. The agents a t the 
request o f the p la in tiffs  forw arded the documents 
to the defendants, in  order to have the b il l o f 
exchange accepted by them.

Shortly afterwards the defendants informed the 
agents that the cargo was thoroughly out o f condi
tion, and that they could not take i t  in  its  then 
state. The agents replied that, unless the defen
dants returned the b ill o f exchange accepted, they 
ought to send bach the shipping documents. This  
the defendants declined to do, as they had pa id  
part o f the fre igh t, and intended to take posses
sion of the cargo. La ter on they stated that they 
had been compelled to remove the cargo under the 
rules o f the dock company, but that, i f  the agents 
would repay them the fre ig h t and certain charges, 
and their profits on a portion o f the cargo which 
they had sold, they would re turn  the documents. 
The agents replied that the matter must be le ft in  
the hands o f the p la in tiffs , the owners o f the cargo. 
The defendants then returned to the agents, the 
b ill o f exchange unaccepted, but retained the b ill 
o f lading as security against fre igh t and charges. 
They offered to y ie ld  up the b ill o f lading on the 

fre ig h t and charges being refunded. Thereupon 
the p la in tiffs  commenced an action against the 
defendants, asking that they m ight be ordered to 
accept and deliver up the b ill o f exchange; and  
that i t  m ight he declared that, u n t il such accept
ance and delivery, the defendants were not entitled  
to re ta in  the b i l l  o f  lading. They also asked fo r  
an in junction , a receiver, and damages. Owing 
to delay, caused by the fa u lt  o f both parties, the 
action d id  not come on fo r  hearing u n t il about 
fo u r  years after its  commencement.

Held, that the defendants, having refused to accept 
the b ill o f exchange, were bound to have returned
(o) Eeportedby E. A. Scbatcelky, Eaq., Barriater-at-Law.
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the shipping documents, which were only at their 
disposal on the condition that they should so 
accept the b i l l ;  and that they w rong fu lly  took 
possession o f the cargo, and dealt w ith  i t  as its 
owners although they had repudiated the contract, 
and refused to accept the b ill o f  exchange, ava iling  
themselves o f the b ill o f lading, which'they had no 
rig h t whatever to reta in or make use of, to aet that 
possession.

Held, therefore, that the p la in tiffs  were entitled to 
damages against the defendants ; that the proper 
measure o f damages was the value o f the cargo 
after making a deduction fo r  fre ig h t; but 
that none o f the other charges claimed by the 
defendants could be allowed, except outgoings
fhTm Zgo™  conneclion w ith  the o f p a rt o f 

Held also, that the defendants must pay damaqes, 
m  the natwi-e q f interest, fo r  keeping the p la in tiffs  
out o f possession o f the ir goods; that the o rd i- 
na ry  measure o f such damages would be 5 per 
cent, on the value o f the cargo from, the time the 
defendants w rongfu lly took possession thereof- 
but that, having regard to the delay which had 
occurred in  bringing the action on fo r  hearing, 
attributable no less to the p la in tiffs  than the 
defendants, h a lf  damages, computed at the rate o f 
«¿a per cent, only, would be awarded.

T he plaintiffs in  this action, Quincey Rew and 
1 m “ P P A . P- Oliphant, carried on business as 
merchants in London in copartnership, under the 
8 o'u ° r  rrn ®cw, K ington, and Co.

"he  defendants, Payne, Douthwaite and Co., 
Huh tlmber merchants, carrying on business at

.Tb® P o n tiffs ’ claim was that the defendants 
m ight be ordered to accept a certain b ill of ex
change and to deliver i t  to them ; and that i t  
m ight be declared that, un til such acceptance and 
delivery, the defendants were not entitled to re
tain or use a certain b ill of lading, or to obtain 
delivery of or deal w ith certain goods to which 
such b ill of lading related.

The plaintiffs also asked for an injunction, a 
receiver and damages.

The material facts of the case sufficiently 
appear from the head-note and judgment.

W. Pearson, Q.C. and S tir lin g , fo r the plaintiffs, 
referred to

B ^ e l l  m B u rd ic k , 5 Asp. M ar. Law Cas. 376; 
,,,°2 J*. T . Rep. N . S. 445; 10 App. Cas. 74; 
Shepherd  v. H a r r is o n ,  1 Asp. M ar. Law Cas. 6fl ; 

f  L ' T . EeP' N . S. 857; L. Rep. 5 E . & L  
App. 116;

M ir a b i ta  v. The Im p e r ia l  O ttom an B a n k , 3 Asp. 
M ar. Law Cas. 591; 38 L. T . Eep. N. S. 597; 
O iliX. .Uiv. 164 ;

L e m p rid re  v. P as ley , 2 T . R . 485 ; 
bomes v . The B r i t is h  E m p ire  S h ip p in g  C om pany, 8 

H . of L . Cas. 338 ; 1 E ll. Bl. & E ll. 353 ;
66 75nt Shlpping Aot 1862 (25 & 26 V iet. e. 63), bs.

Graham Hastings, Q.C. and Nalder, for the 
derendants, referred to

Bodger v  The C o m p to ir D ’E scom ptede  P a r is , 21
J L T :  E T ,  Nr S' 33 : L - Rep. 2 P. 0 . 393, 405; 
Johnson  v . The L a n c a s h ire  a n d  Y o rksh ire  R a ilw a y

*5® W ig a n  W aggon C om pany  
L im ite d  3 M ar. Law Cas. O. S. 271; 39 L . T  
Rep. N . S. 448; 3 C. P . D iv. 499;

Mayne on Damages, 4th edit. p. 109.
[ K ay, J. referred to Ghinery y. V ia ll, 5 H . & N. 
¿SOO.J

[ C h a n . D i v .

Pearson, Q.C., in reply, referred to
3« T Brothers, 3 Asp. M ar. Law Cas. 469 ;

JT n- ' T- 5 eP- N - S. 784 ; 2 Q. B. Div, 376: 
y v x Vf F?w le r> 33 L. T . Kep. N . S. 73; L  Rep. 
7 E . & X. App. 757, 766.

*'act,s this case are as follows : 
o '  ?,UŜ  ^k l°f, a certain vendor of timber in  
tViB inland, consigns a shipload of timber to 
Co of wndauts ,M e s 8 r 8  Payne, Douthwaite, and 
of u “ e d°es not send to them the b ill
n a in fiff8’ ™ he sends the b ill of lading to tho 
oosiHnnf’l, T Sr3' . Eew' K ington, and Co. The 
merpVi»nfbe !? alntl®s occupied was, that they were 

hL»H8  Z h°  had acted as hankers for Eklof, and 
wa7„ ad/ a" 0ed money to Eklof, and there 
due from* as 1  gather from the evidence,
bus ine l ^ k l°£ t 0  them- The usual course of 
bprni th i^Tjn6!61! t^em and Eklo f seems to have
& £ £  tK  ii0” “ ,™ ? 10 ‘i™nartinlU  „ „  r  ,, tlme to time to cover, or 
him ov?r’ the advances which they allowed 
is rhic re?eive* Accordingly, what Bklo f does 
2 0 th cL , *?, the first place, writes on the
firm ing Pt' 1 8 8 1  to the Plaintiffs thus: “ Cou- 
herpiwir j, reaPects ° f  yesterday, I  beg to inclose 
( l)A n  inrl^ 6  R o w in g  shipping documents, viz. : 
Invoice f  ° Aj-ed bld fading, Penelope, s.s.; (2) 
of H ull ° r ^ essrs. Payne, Douthwaite, and Co., 
mentffini ' i 1Ilg to 1816i- 16s- 6 d.” -a n d  then 
refer tr, Dg °^® r  documents which I  need not 
lowing i cand bave now to hand you the fol- 
viz f 8 i« 7aft1Si aga.in8t aforesaid invoice amounts, 
Donth«»-* i  >S' t °  your order upon Payne, 
mention;' fi?d ^ ° ”  H u ll, payable London” — 
DleaseH ,n£,otber  drafts— “  w ith which you w ill be 
can donkf t lfi needfu l to my credit.”  Nobody
according f tht t  m6aning 0f 4 *  letter‘ ^  was 
and T}a,8 £° 00urse ° f dealing between Eklo f 
document a»id ??' Ke sent them the shipping 
and he Renter?- b l-1 of lading, and the invoice, 
thev two 6n£ hkewise a b ill of exchange, which 
waite an4  n  8et tbe defendants, Payne, Douth- 
with them B o l t0 nC??pt and Place t0 bia. creditwith *i. -r, ’ ana prace to ms credit
draft 0 4 ,’ ^ eiT and Co., that is, against his over- 
What v, 6 bl I o£ fading is in the usual form, 
these ,happened was th is : Rew and Co. placed 
Krook on4  n6ntS ,In the hands of Messrs. M. H. 
in rbio d ^ ° ”  ,wh° aeem to have acted as agents 
Douthwo°?n tr^  between Rew and Co. and Payne, 
document.^ a5d ®0' K rook and Co. sent these 
to have tv,8 ^.Teyne, Douthwaite, and Co. in order 
sent in b° ibl o£ exchange accepted. They were 
wffieh V  le,tt6r dated the 26th Sept. 1881, in 
waite and Co. w rite to Payne, Douth-
lettor’ nf u ^ ° j  *'bns : “  Referring to our former 
closed inr]tblS we no'v beg to hand you in-
and invn* orsed b ill of lading, policy of insurance, 
18167 l fi°e -Benel°Pe, the la tter amounting to 
K im tir t A t fcb? request of Messrs. Rew,
nf ledin ’ and 9° -  o£ Ibis City, the holders of the b ill 
d r a f t  fn8 ’ !u6 a so b08 to inclose August Eklof’s 
dnm, J  the abovo amount to the ir order. The 
rttn™ ientS,are therefore at your disposal on your 
1'hno T>8 1° us Ibe said draft duly accepted,”  
j ' ayne, Douthwaite, and Co. got these 

uments upon these conditions, that the docu- 
retnrr ’ 'r 6 ^  Ibeir disposal i f  they chose to 
1 - p Tfbc draft accepted. Now, what is the 

I f  1 ayne, Douthwaite, and Co. did not 
80 A  aocePt the b ill of exchange, then of 

, th®y ,werei bound to return the b ill of
g and the other shipping documents which



MARITIME LAW CASES. 517

C h a n . D i v . ]  R e w  v . P a i n e , D o u t h w a it e , a n d  C o.
[ C h a n . D i v .

were only at the ir disposal on the condition 
that they should accept the b ill of excnange.
In  the case of Shepherd v. H arrison  (24 L. i .  
Rep. N. S. 857 ; L. Rep. 5 E. & I .  App. 116), 
in  the House of Lords, the matter went a little  
further, because there, in the letter of advice, 
sending the shipping documents, the condition 
was not expressed. The House of Lords, how
ever, held i t  was clear that, when a b illo f exchange 
and shipping documents were sent in this kind of 
way, they were sent upon a condition that the b ill 
of exchange should be accepted ; that the non
expression of that condition was not material ; 
and that the duty of the parties who received the 
shipping documents was either to accept the b ill 
of exchange or return the shipping documents. 
Lord Cairns said : “  I  hold i t  to be perfectly clear 
that when a cargo comes in this way, protected by 
a b ill of lading and a b ill of exchange, i t  is the 
duty of those to whom the b ill of lading and the 
b ill of exchange are transmitted, in  a letter, either 
‘ to appropriate or reprobate ' entirely and com
pletely then and there. I f  they accept the cargo 
and the b ill of lading, and accept the b ill of 
exchange drawn against the cargo, the object of 
thoBe who shipped the goods is obtained. They 
have got the b ill of exchange in return for the 
cargo ; they discount or use i t  as they th ink  pro
per ; and they are v irtua lly  paid for the goods. 
But if, on the other hand, the persons to whom 
the b ill of lading is sent do not refuse in  toto the 
consignment of the goods, but keep the b ill of 
lading, but do not accept the b ill of exchange, then 
the agents for the foreign shippers have neither 
the goods nor the money to deal w ith ; i f  they had 
repudiated the transaction in  toto the agents of 
the shippers might have dealt w ith  some other 
house, and raised money on the goods. I  there
fore th ink  that when one merchant in this 
country Bends to another, under circumstances 
like the present, a b ill of lading and a b ill of 
exchange, i t  is not at all necessary for him to say 
in words: ‘ We require you to lake notice that 
our object in inclosing these bills of lading and 
bills of exchange is, that before you use the bills 
of lading you shall accept the bills of exchange.’ ”  
What they did here was this : I  have read the 
letter of the 26th Sept. 1881. On that day the 
ship arrived at H ull. The defendants telegraphed 
to Krook and Co. for the charter on the 27th Sept. 
1881. On the same day the charter is sent, and 
they write thus to Krook and Go., who were, as I  
have said, acting in the matter as the agents of 
the p la in tiffs: “ We are in  receipt of your two 
favours of yesterday’s date, the one inclosing b ill 
of lading, policy of insurance, and invoice per 
Penelope. We also have copy of translation of 
shipper’s protest, but we s till do not see this is 
our matter at all. We bought a certain quantity 
of goods c. i. f. and in  adopting the charter, of 
course i t  is for contract quantity, and this is a 
matter to be fought out between the shipper and 
the owner, and we must certainly look to the 
shipper for our redress. The Penelope commenced 
to discharge yesterday, and we have just been 
down to look at the cargo, and we are most 
annoyed to find i t  thoroughly out of condition, 
and not at all in accordance w ith the contract or 
representation ; the boards are very sappy, and 
many nothing but one mass of black sap from end 
to end, and the quality of the narrow most 
inferior ; in  fact, our “  fourths wifsta warfs ”  »re

infinitely superior. We therefore request you w ill 
come down at once, and we cannot accept the cargo 
in its present form, and no time must be lost, or 
the dock company w ill compel removal. lhen 
they say that they are vexed i t  has turned out so 
badlv An answer was telegraphed on the 
28th Sept. 1881—“  I f  you send draft accepted 
to-day will come down to-morrow. Telegraph. 
The reply from the defendant is : “  Steamer dis
charged to-night; bulk of cargo bad as can be; 
must have settlement before accepting dra ft; 
cargo roust be removed at once.”  They write on 
the 28th Sept. 1881 : “  We have your telegram as 
follows • ‘ I f  you send draft accepted to-day. wl11 
come down to-morrow; telegraph.’ We wired 
re p ly ”  Then they repeat the ir own tele
gram “ Manv of the narrow widths are almost 
unmerchantable. Here the goods lie to be seen, and 
thov speak for themselves.”  Now observe, at 
thiJmoment the goods were on the wharf; they 
were not in the possession of the defendants at 
nil « We must commence to yard cargo to-mor
row ”  (that is, we must remove i t  from the general 
r  Vinrf io nur yard) ; “  we certainly shall decline to 
rece Îe  cargoy in its present state, and we th ink 
vou should have comedown at once to arrange a 
survey ”  The answer from Krook and Co. is 
2  telegram : “  Unless you return b ill ac
cepted you must send us back the documents by 
to-day’sy post.’’ They reply on the 28th Sept.
1881 • “  We have vour second telegram as follows 
(which they quote), ‘ Unless you return b ill ac
cepted you must send us back a ll the documents 
by to-day’s post.’ This we muse decline doing 
that is, they w ill neither accept nor send back the 
documents—“  as we have paid part of the f.relg “ ^  
and we request shippers to carry out their part 
of the contract, when wo w ill do ours. I t  is no 
fau lt of ours this unpleasantness has arisen, and 
i f  only shippers would ship what they sell they 
would* have little  trouble. Having sold part o 
the cargo we do not intend r,o lose our Probc: *°  
you had better arrange to settle the matter With 
out further loss of time. We are bound by the 
new rules of the dock company to commence yard
ing the cargo to-morrow, and we th ink you wo 
have saved a lot of time i f  you had come down 
to-day.”  Is  not that a clear repudiation ? They 
say that they w ill not have the cargo ; they w ill 
not accept the b ill of exchange; they w ill not 
return the b ill of lading ; and they mean to take 
possession of the cargo to-morrow. W ithout the 
b ill of lading they could not have taken posses
sion of the cargo. The b ill of lading was the 
only document which gave them any power or 
authority to take possession of the cargo. I  heir 
position is this : They say, “  You have sent us the 
b ill of lading which we are only to have upon the 
condition of accepting the b ill of exohange; we 
w ill not accept the b ill of exchange, we repudiate 
the cargo, we w ill not have i t  ; but we have paid 
part of the freight, and we shall take possession 
of the cargo ; we Bball keep this b ill of exebauge, 
which is not ours, and which we have d o  rig h t to 
keep, for the moment in order to enable us to take 
possession of this cargo, which is also not ours.”  

Then the correspondence goes on. I  do not th ink 
i t  necessary to read all the letters, but there is 
one which is very material. The defendants write 
on the 30th Sept. 1881 to Krook and Co.: “ The 
entire cargo is more or less out of condition and 
inferior, and i f  you th ink we shall accept without
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a guarantee as to survey you are mistaken, 
especially as we have heard to-day how a Borga 
shipper served a Grimsby firm  once. We have 
been compelled to commence to remove the cargo, 
under the new rules of the dock company, aud i f  
you w ill repay us the fre ight and yarding charges 
and our p ro fit on the portion we sold to arrive, we 
w ill re turn you the documents.”  In  reply Krook 
and Co. on the 1st Oct. 1881 say: “  We beg to 
acknowledge receipt of your favour of yesterday, 
which we w ill put before Messrs. Rew, K ington, 
and Co. on Monday, as they are not in town to
day. We have every wish to act fa irly  towards you 
by having the goods surveyed and obtain for you 
any allowance that you are fa irly  entitled to, but 
by taking the law into your own hands you pre
vent us from doing anything in  the matter. We 
must now leave the case in  the hands of Messrs. 
Rew, KingtOD, and Co., the owners of the cargo, 
and we feel sure you w il l  find out that our opinion 
of the way in  which you have treated this matter 
is correct.”  On the 3rd Oct. 1881 the defendants 
w rite  saying: “  We are in receipt of your favour 
of the 1st instant and note contents. We return 
invoice and b ill unaccepted per oargo per s.s. 
Penelope, retaining b ill of lading against freight 
and charges, &c., &o., which we have paid, and we 
are yarding this cargo for Whom i t  may concern.”  
Then there is some further correspondence, among 
which is a letter dated the 4th Oct. 1881 from the 
defendants to the plaintiffs : “  In  reply to your 
yesterday’s favour we have already returned to 
Messrs. W . H. Krook and Co. all shipping docu
ments per steamship Penelope, excepting the b ill 
of lading, which wo hold as security for freight, 
advance charges, and our loss sustained on the 
portion of the cargo sold to arrive and rejected 
by our buyers on account of bad condition and 
quality. The steamer arrived before the docu
ments, and we paid fre ight on demand.”  There 
is no evidence when that fre ight was paid, but i t  
seems to me quite immaterial whether they paid 
the fre ight before they got the b ill of lading, 
or after they got it. I f  they paid i t  before 
they got the b ill of lading, they paid i t  
entirely at their own r is k ; if  they paid 
afterwards, i t  is the same matter. The letter 
continues th u s : “  And as the goods are not 
in  accordance w ith the contract in  many ways, 
we have declined to receive them, and we w ill at 
once return you the b ill of Jading on your re
funding us the fre ight charges and our loss of 
p ro fit as named above. Perhaps you are not aware 
there is an overcharge.”  Then they mention an 
overcharge in the invoice of H i.  3s. 10d. Then 
they say : “  We offered at the outset to settle by 
survey, and the award ( if any) to be guaranteed 
by you and paid us on m aturity of b ill; but, as 
th is was not listened to, we simply refuse the 
cargo and ask you to rem it us the fre ight, &c., as 
per statement inclosed, when we w ill hand you the 
b ill o f lading and hold the cargo to your order.”  
The statement inclosed was as fo llows: “  To 
fre ight paid, 615Z. 2s. Id . ; yarding expenses, 179Z.; 
eight days’ interest, 13s. 5d. ; bank commission, 
l i .  10s. 9d.; loss of profits on 108 standards sold
1,o arrive if  goods had come in accordance w ith 
the contract, 90Z. 18s. 10d.; making a total of 
887Z. 5s. Id .”  Then the next letter is the last I  
shall read. The defendants write again to Krook 
and Co. on the 5th Oct. 1881: “ We are in  receipt 
of your yesterday’s favour returning us the

invoice and draft per Penelope and insist we shall 
accept for a cargo of wood that is inferior, which 
we shall decline to do unless we have Messrs. 
Rew, K ington, and Co.’s guarantee there shall 
be a proper survey held at once by proper com
petent parties or party as may be agreed upon, 
and the sum awarded ( if any) shall be paid by 
this firm  to us on m aturity  of b ill, as we shall 
decline to place ourselves in  the hands of the 
shipper w ithout such guarantee, for special 
reasons which we need not specify ; and, further, 
we have no jurisdiction over him in  his own 
country. Failing the above, we shall hold the 
cargo against fre ight, advance charges, &c., u n til 
we receive the money as regards the average.”  

That was the defendants’ position. They insist 
upon retaining the b ill of lading, which they 
received merely upon the condition tha t they 
should accept the b ill of exchange, although they 
have not accepted the b ill of exchange, and 
although they have repudiated the contract and 
say that they w ill not have the cargo, as they did 
most emphatically by tho le tter of the 4th Oct.— 
“  We simply refuse the cargo.”  They say that 
they have taken possession of this cargo, and they 
w ill hold this cargo against a ll these charges 
which they insist on making against the plain
tiffs. That is the simple position of the affair. 
The question is, what are the rights of the parties? 
The pleadings raise two cases : The plaintiffs ask, 
firs t of all, that the defendants may be ordered to 
accept the b ill of exchange for the amount of the 
invoice, less the clerical error of H i. 3s. l id .  
which had arisen ; and, further, “ that it  m ight be 
declared that un til such acceptance and delivery 
of the said draft, or such payment of the said 
sum, the defendants were not entitled to retain or 
use the said b ill of lading, or to obtain delivery of 
or deal w ith the said deals, battens, and goods.”  
Then they ask for an in junction and a receiver 
and damages. The alternative claimed is based 
on this statement in  paragraph 11 of the state
ment of claim : “  The said vessel Penelope arrived 
at H u ll on or about the 26th Sept. 1881, and the 
defendants, although they had fu ll notice of the 
plaintiffs’ rights, nevertheless wrongfully made 
use of the said b ill of lading to obtain delivery to 
themselves of the said deals, battens, and wood 
goods, and they wrongEully and improperly took 
possession of the said deals, battens, and wood 
goods, and stacked the same in the ir yards at 
H u ll, and have dealt therewith as the owners 
thereof.”  That is most completely made out by 
the evidence. I t  is plain from the letters which 
I  have read that the defendants did wrongfully 
take possession of the goods, although they had 
repudiated the oontraot and refused to accept the 
b ill of exchange, aud tha t they availed them
selves of the ir actual possession of the b ill of 
lading, which they had no r ig h t to retain for a 
moment after they declined to accept the b ill 
o f exchange, in order to obtain possession of 
the goods. They could not obtain possession 
w ithout the b ill of lading, and they availed them
selves of the b ill of lading to get that possession. 
Then they informed the plaintiffs that they would 
retain the cargo u n til the plaintiffs paid all these 
charges. I t  is obvious that they were wrong
doers. They had no r ig h t whatever to retain the 
b ill of lading. They had no r ig h t to make use of 
the b ill of lading to enable them to obtain posses
sion of the cargo. In  one form or another of
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action—i t  is not material to determine which—the 
plaintiffs, who were the owners of this cargo, as 
between themselves and the defendants, have a 
rig h t to recover damages against them for this 
wrongful dealing of theirs. The sort of owner
ship which the plaintiffs had is defined in  the case 
of Sewell v. B urd ick  (52 L . T. Bep. N. S. 445;
10 App. Cas. 74). I t  is quite plain that i t  was an 
ownership, which, though special fo r certain 
purposes—that is to say, would render them liable 
probably in  an action fo r the fre ight—still was an 
action which, as between them and the defendants, 
entitled them to take possession of the cargo if  
the b ill of exchange was not excepted. The ques
tion  is, what is the proper measure of damages P 
I  understand, as the case was opened, i t  was 
claimed that the plaintiffs should recover the fu ll 
value of these goods without making any allow
ance for any of these things, including freight. 
That did not seem to me to be right, and that 
k ind  of claim gave me some lit tle  trouble in  
looking into the cases. M y opinion would be, if  
that claim were persisted in, that that would be 
putting the rig h t too high, because i t  seems to 
me the case comes very near indeed, i f  not quite 
w ith in, the authority of Chinery v. V i a l l (5 
H . & N . 288), to which I  have referred. Neither 
of these parties could ever have obtained posses
sion of these goods w ithout paying the freight, 
and for the fre ight of course there was a lien on 
the goods. Accordingly, to give the plaintiffs 
the value of the goods, w ithout any allowance at 
all for the freight, would be giving them a great 
deal more than in  any conceivable circumstances 
they could otherwise have obtained. That does 
not seem to be the proper measure of damages. 
But when the matter was discussed, counsel very 
properly said that they did not pnt the pla intiffs ’ 
claim so high as that. They did not deny that, 
in  measuring the damages, the fre ight ought to 
be allowed, and accordingly i t  is not necessary 
fo r me to consider that matter more particularly. 
Then the question is, whether any, and if  any 
which, of the other charges should be allowed. 
[H is  Lordship went through them, and con
cluded:] Of all these charges nothing, i t  seems 
to me ought to be allowed except the freight, 
which i t  is admitted should be allowed, and 
such actual out-of-pocket outgoings in  respect 
of the sale which was made as upon inquiry may 
be thought to be proper.

There remain two questions: one is the 
question whether by way of damages, any allow
ance in  the nature of interest fo r keeping the 
p la intiffs out of possession of their  ̂ goods 
all this time, should be made. P rim d  facie  
i t  seems to me that there should be some 
such allowance, not of course of interest, but 
that damages should be given to the plaintiffs for 
the long time they have been kept out of the 
possession of their own goods. The ordinary 
measure of such damages would be to take the 
value of the goods, and to allow damages on the 
footing of 5 per cent, (this being a mercantile 
transaction) upon the value from  the time when 
the defendants wrongfully took possession of these 
goods. B u t then, of course, >n estimating that, I  
must look to the delay that has taken place, 
and who is to blame fo r tha t delay. [H is 
Lordship examined into this and said :j I  
cannot help seeing there has been a very con
siderable delay on both sides. Certainly a delay

I for which the defendants are to blame as much 
as the plaintiffs. Accordingly, i t  is a matter 
which must be taken into consideration by the 
court in estimating the damages I f  there were 
no delay attributable to the plaintiffs, I  should 
th ink it r ig h t to give them damages computed 
on the footing of 5 per cent, on the value from the 
time the goods were improperly taken possession 
of by the defendants ; but seeing there has been 
this delay on both sides, 1 shall give damages 
only at half the amount, computed at the rate of 
24 per cent.; that, as nearly as I  can fudge, w ill 
be what is fust between the parties. Then there 
is the question of the costs of this action. I t  is 
said the action mainly asks that the defendants 
mav be ordered to acoept the b ill of exchange. I t  
is impossible for me to make a man accept a b ill 
of exchange, especially when he has always said, 
from the first, that he would not accept it. lo  
im ply a contract to accept a b ill of exchange from 
the wrongful taking possession of the goods, when 
the defendants have all along said, come what 
m ight, they would not accept the b ill of ex
change, seems to me to be out of the question 
entirely. But then I  cannot see that that claim 
has added one farth ing to the costs of the action. 
The evidence and the pleadings must have been 
entirely the same, whether that claim had been 
answered or not. That evidence has not been very 
long evidence, and ifc is evidence which 1 shou 
have thought the parties m ight have put in  a montn 
or two w ithout the least d ifficulty. I t  is altogether 
irrelevant to the main and important ques
tion in th is action—namely, the question whether 
there was a wrongful taking possession ot these 
goods or not, and the question what damages 
ought to  be paid fo r the wrongful taking posses
sion. Accordingly, as I  th ink that the defendants 
have been in the wrong from the very first, i t  
seems to me that I  cannot make any order about 
the costs of th is action, but that they must pay 
such costs. I  do not th ink  tha t the doubt that 
was raised about the fre ight makes any difference 
in  tha t reBpect, although the question between 
these parties being very Btnall, I  should have 
thought i t  m ight have been determined in  a much 
simpler way w ithout the delay which has taken 
place. There mustbe an inqu iry what was the value 
of the goods at the time the defendants took pos
session of them, and upon that 2J per cent, must be 
computed from that time, by way of halt measure 
of damages. According to my judgment, the 
p la intiffs w ill then be entitled to recover from 
the defendants that value to which the 2 per 
cent, is added as damages from tha t time, minus 
the freight, and m inus any proper expenses of 
the actual sale that took place—I  mean out-of- 
pocket expenses—as to which, unless the parties 
can agree upon them, there w ill be an inquiry. I  
have no doubt, however, that the parties w ill pro
bably be able to  settle tha t matter between them
selves. The out-of-pocket expenses of the actual 
sale w ill be paid out of the fund in  court. The 
counter-claim, which was merely formal in  order 
to give effect to the lien, w ill be dismissed w ith  
costs.

Solicitors for the p la in tiff, Barnes and 
Bernard.

Solicitors for the defendants, Goll/yer-Bris> 
towe, Withers, and Bussell, agents for Leak, l i l l ,  
and Stephenson, H u ll,
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PROBATE, D IVO R CE, A N D  A D M IR A L T Y  i 
D IV IS IO N .

A D M IR A L T Y  BU SINESS.
J u ly  17 and 18, 1885.

(Before S ir J a m e s  H a n n e n , assisted b y  T r in it y  
M a s te r s .)

T h e  M e r c h a n t  P b in c e . (a)
Collision—Lights—F lare -up— Regulations f o r  P re

venting Collisions at Sea, arts. 2, 11.
The burning o f a fla re  by vessels other than over

taken and fish ing vessels is not forb idden by 
art. 2 o f the Regulations fo r Preventing Collisions 
at Sea, though blame may be attributed to a 
vessel exhib iting a fla re  i f  such an exhibition is 
misleading and contributes to collision.

T h is  was a collision action in  rem instituted by 
the owners of the Norwegian ship Hans Gude 
against the steamship Merchant Prince to recover 
damages occasioned by a collision between the 
two vessels in the Straits of Gibraltar. The 
defendants counter-claimed.

The facts alleged by the p la intiffs were as 
follows : About 11.45 p.m. on the 20th A p ril 1885 
the Hans Gude, a full-rigged ship of 909 tons 
register, bound on a voyage from Marseilles to 
Saint Ubes in  ballast, was in  the Straits of 
Gibraltar. There was a strong breeze from
E.S.E. and the weather was dark but clear. The 
Hans Gude was heading W. by N. and making 
about eight or nine knots an hour. Her regula
tion lights were being duly exhibited and were 
burning brightly, and a good look-out was being 
kept on board her. In  these circumstances the 
masthead ligh t of a steamer, which proved to be 
the Merchant Prince, was seen about five miles off 
and about two points on the starboard bow of the 
Hans Gude. The Hans Gude was kept on her 
course. Shortly afterwards the red lig h t of the 
Merchant P rince  came into view, on about the 
same bearing. Those on board the Hans Gude 
kept a careful watch on these lights. The 
M erchant P rince  kept on for some time w ith her 
red lig h t open on the starboard bow of the Hans 
Gude. and flare lights were accordingly burnt on 
the Hans Gude to attract the attention of those 
on board the Merchant Prince. The Merchant 
Prince  then fo r a short time opened her green 
lig h t and shut in  her red, but again opening her 
red and shutting in her green light, she came on 
apparently at fu ll speed, and although a flare ligh t 
was again burnt on board the l la n s  Gude the 
Merchant P rince  came into collision w ith  her, 
s tr ik ing  w ith  the stem the starboard bow of her 
Hans Gude, and doing so much damage tha t she 
sank, her master and seven of the crew being 
drowned.

The facts alleged on behalf of the defen
dants were as follows : A t about 11.40 p.m. on 
the 20th A p ril 1885 the steamship Merchant 
Prince, of 1111 tons net register, and bound on a 
voyage from  Penarth to Genoa, was off the Straits 
of Gibraltar, heading S.E. magnetic, and making 
about 6 knots an hour. Her regulation lights 
were duly exhibited and burning brightly, and a 
good look-out was being kept. In  .these circum
stances those on board the Merchant P rince  
observed a flare-up light, which proved to have 
been exhibited on board the Hans Gude, about
(a) Reported by J. P. A s f in a l a  and B u t l e r  A s p in a l l , Esqrs,, 

Barristers-at-law.
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one point on the port bow, and distant between 
one and two miles. No other lig h t being visible 
from the Hans Gude, those on board the Merchant 
Prince  concluded that the flare-up was being 
shown, in  accordance with art. 11 of the Regula
tions for Preventing Collisions at Sea, by a 
steamer which they were overtaking, and there
fore kept on their course. The flare-up lig h t 
continued to be seen by them at intervals, and 
at about the same bearing, and, although i t  was 
carefully watched, nothing was observed to ind i
cate in  any way that i t  came from any vessel 
other than a steamer which the Merchant P rince  
was overtaking. But about m idnight a very dim 
green light, belonging to the Hans Gude, sud
denly came into view a lit t le  on the Merchant 
Prince's port bow, and distant about two ship’s 
lengths. The engines of the Merchant Prince  
were immediately stopped and reversed fu ll speed, 
and her helm put hard-a-port; bu t the Hans 
Gude, coming on at great speed, w ith her star
board bow struck the stem of the Merchant 
Prince.

The defendants (in ter a lia ) charged the plain
tiffs  with a breach of art. 2 of the Regulations 
for Preventing Collisions at Sea in improperly 
showing a flare-up light.

R e g u la tio n s  f o r  P re v e n tin g  C o llis io n s  a t Sea.
A rt. 2. The lights mentioned in the following articles, 

numbered 3, 4, 5, 6, 7, 8, 9, 10, and 11, and no others, 
shall be carried in all weathers from sunset to sunrise.

A rt. 10 (e). Pishing vessels and open boats may at 
any time use a flare-up in addition to the lights whioh 
they are by this article required to carry and show. 
A ll flare-up lights exhibited by a vessel when trawling, 
dredging, or fishing with any kind of drag net, shall be 
shown at the after part of the vessel, excepting th at if  
the vessel is hanging by the stern to her traw l dredge 
or drag net, they shall bo exhibited from the bow.

A rt. 11. A  ship whioh is being overtaken by another 
shall show from her stern to such last montioned ship a 
white fight or a flare-up light.

Sir Walter Phillim ore  (w ith him Dr. Stubbs) for 
the plaintiffs.—The evidence establishes that the 
Hans Gude kept her course, and exhibited the 
lights required by the regulations. The steamer 
is therefore alone to blame. I t  is permissible to 
give warning to the approaching vessel, even 
though she is not an overtaking vessel, by exhi
b iting  a flare. This is not prohibited by art. 2 of 
the regulations, which speaks of the lights that are 
to be “  carried,”  and is therefore confined to fixed 
and permanent lights, and has no application to a 
temporary ligh t like a flare :

The A n g lo - In d ia n ,  3 Asp. M ar. Law Cas. 1 ; 33 L. T .
Rep. N . S. 233 ;

Marsden’s Law of Collisions at Sea, 2nd ed., p. 316. 
I t  is to be observed that art. 10(e) permits fishing 
vessels and open boats to use a flare at any time. 
In  an emergency where the circumstances require, 
i t  never could have been intended that vessels 
should not avail themselves of flares to warn 
approaching vessels, and so prevent collision. In  
the present case, had there been a good look-out 
on the steamer, the exhibition of the flares could 
not have been misleading, and should, by the ir 
altering position, have shown that the Hans Gude 
was approaching, and was not being overtaken.

F in la y , Q.C. (w ith him Barnes and Baden- 
Powell) for the defendants.— By art. 2 the lights 
mentioned in arts. 3, 4, 5, 6, 7, 8, 9,10, and 11, 
and “  no others ”  are to be carried. A  flare 
burn t on an approaching ship is not mentioned,
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and therefore the words “ no others”  prohibit 
its  use. The regulations specifically state the 
circumstances under which a flare is to be shown, 
and to perm it i t  to be w ithin a master’s discretion 
whether i t  shall be exhibited under other circum
stances would in many cases conduce to collision. 
In  the present case the steamer was misled, and 
was justified in  th ink ing  that she was overtaking 
the Hans dude.

Sir J a m e s  H a n n e n .— The first question I  have 
to determine is one of law, viz., as to the con
struction of the Regulations fo r Preventing Col
lisions at Sea. I t  is contended on the part of the 
Merchant P rince  that the exhibition of a flare ligh t 
is forbidden by the regulations, except in two 
cases—one when the vessel is being overtaken, in 
which case i t  is shown astern; and the other in 
the case of fishing vessels. W ith  regard to art. 
11, i t  is to be observed that i t  says that “  a ship 
which is being overtaken by another shall show 
from her stern a white ligh t or flare-up ligh t.”  
That does not of itself fo rb id  the use of a flare 
ligh t in  other cases. I t  is also to be observed 
that the word which is there used is “  show.”  
Now, the rule which is relied on as proving that 
the flare ligh t is not to be shown unless under 
the circumstances mentioned, is art. 2, which 
says: “  The lights mentioned in the following 
articles (3,4, 5,6, 7,8,9,10, and 11), and no others, 
shall be carried from sunset to sunrise.”  Now, I  
am of opinion that i t  does not mean that no other 
lights shall be shown on any occasion, but that no 
other lights Bhall be carried as fixed lights except 
those mentioned. The difference in the language 
of the two rules indicates that i t  was not intended 
tha t the same th ing  should be meant by the 
words “ carried”  and “ shown.”  I  may state— 
though, of course, i t  does not influence m y con
struction of the rule—-that the T rin ity  Brethren 
consider that i t  has always been, so far as their 
experience goes, the construction which has been 
acted upon by nautical men, and that i t  has never 
been construed in  practice that the showing of 
a flare-up ligh t was forbidden i f  circumstances 
made its  exhibition judicious. Therefore i t  
always becomes a question depending on tho 
circumstances whether or not the showing of a 
flare-up lig h t is calculated to mislead. Of course 
i f  i t  is, and in  consequence of that misleading an 
accident happens, the blame must be attributed 
to the vessel exhibiting the flare. That i t  must 
depend on the circumstances is further shown by 
this, tha t the rules contemplate the use of the 
flare lig h t for traw ling, dredging, and fishing 
boats; and though i t  has not been suggested 
that the Hans Gude was in  such a position 
tha t she could be supposed to be a fishing 
vessel, i t  shows that there are circumstances 
in  which i t  becomes necessary for a vessel which 
sees a flare-up lig h t to consider whether i t  is an 
overtaken vessel or whether i t  is a fishing vessel.

That leads me to the circumstances of the 
case. The case on behalf of the H ans Gude is 
that, the wind being E S.E., she was sailing a 
W . by N . course, when she sees two points on her 
starboard bow the white ligh t of a steamer. That 
steamer, as i t  turns out, was the Merchant Prince, 
which was coming on a S.W. course, and she 
alleges that she saw the flare up ligh t two points 
on her point bow. I t  is alleged on behalf of the 
Hans Gude that the captain, who is unfortunately 
drowned, and therefore cannot give evidence, said

[A dm.

that the steamer, the white lig h t o f which had 
been seen before the red light, seemed to be run 
ning into them, and that thereupon he gave orders 
that there should be a flare-up lig h t exhibited. I t  
is said by the defendants that, seeing this flare, 
they took i t  to be a steamer going in  the same 
direction a3 themselves, which they were over
taking, and i t  may be that when they firs t saw i t  
they were under that impression. Whether they 
saw the flares as soon as they ought is another 
question, and I  th ink  there is grave reason fo r 
doubt whether they did see them when they were 
firs t exhibited by the Hans Gude. But while they 
m ight for a short time have been under the 
impression that i t  was a steamer which they were 
overtaking, yet, i f  they had examined the course of 
the flares, they would have been able to see that i t  
was not a vessel which they were overtaking, but 
one which was approaching them. The question 
is, was the steamer justified in persisting, as her 
case is that she did, in  treating the Hans Gude as 
an overtaken vessel. I  am advised that i t  is not 
improbable that the Hans Gude was sailing on a 
W . by N  course. Indeed, in  the judgment of the 
T rin ity  Masters, a W. by N . course is a course 
which a vessel m ight be expected to be sailing 
when proceeding on the voyage on which she was.
I  therefore see no reason to doubt the statement 
of those on the Hans Gude, that her course was 
W . by N. I t  has been said by the witnesses for 
the Merchant Prince  that, th ink ing  i t  was a 
steamer proceeding in the same direction as them
selves, they expected to see the flares broaden 
on the ir bow. B u t we know as a fact that 
the vessel was not a steamer going in  that 
direction, but that i t  was the Hans Gude steering 
W. by N. We must consider what would be the 
effect of tha t upon the broadening of the flares. 
I f  the Hans Gude were proceeding W. by N .,then 
she would not broaden on the port bow of the 
steamer, but would grow closer and closer. The 
suggestion that the Hans Gude must have altered 
her course is not supported by evidence, and is 
not accepted by me. I  come to the conclusion, 
therefore, that, i f  there had been better judg
ment exercised by those on board the steamer, i t  
would have been seen that the ir firs t impression 
was an erroneous one, and tha t they should have 
taken some precautions to avoid collision in  c ir
cumstances which they did not at firs t appreciate. 
In  the captain’s letter he says he saw a flare, 
but “ he could not make i t  out.”  The only 
inte llig ib le meaning that can be put upon these 
words is tha t he saw the flares, but did not know 
what they meant. N ot knowing what they meant, 
he ought to have given them a wide berth or 
slackened his speed, in  either of which cases the 
collision would not have occurred. A l l  the c ir
cumstances tend to show tha t he thought, there 
being a flare, he had a r ig h t to assume, and con
tinued to assume whatever else he saw, that this 
was a vessel which he was following.

An argument has been founded on the fact that, 
not only did the man who was sent by the com
manding officer go to see that the green lig h t 
was burning properly, but that others went also. 
For my part I  can see no inconsistency in  
that. I f  they had not done this, i t  would have 
been argued ad nausehm. that they had only the 
evidence of one man to rely o n ; and now that 
they have many, i t  is Baid that they are wrong, and 

1 that we are not to believe them. The tru th  is that
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those on board the H ans Gude were in  doubt as 
o whether the other vessel would come into col- 

lision w ith them, and i t  was in the highest 
degree natural that they should go and see 
whether the ligh t was burning brigh tly  or not. I  
believe this collision has entirely arisen from 
the firs t impression, which may have been 
a natural one, having been adopted that the 
n a n s  Gude was a vessel which was beiDg over- 
taken, and then no further thought was given 
to it, and owing to that assumption the Merchant 
jrriwce ran into the H a m  Gude. Bor these reasons 
i  am of opinion that the Merchant Prince  is alone 
to blame.

a n d ° S T 8B f° r  th6 pla intiffs> Stolce8< Saunders, 

and°(7olt0rS f° r  t te  deferldants* Thomas Cooper

[A dm.

June 7 and Aug. 4,1885.
(Before Sir James H a n n e n .)

T h e  B l e n h e i m , (a)

Collision— Homage to cargo— Measure o f damages 
— Loss o f market—Fre ight—Lien .

When a cargo has been shipped, and the voyage is 
delayed by an accident not w ith in  the perils  
excepted in  the contract o f affreightment, in  conse
quence o f which the cargo has to be discharged, 
the shipowner has a lien on the cargo f o r  the 
purpose o f enabling h im  to earn his fre igh t, and 
the cargo owner is not entitled to insist on 
delivery o f the cargo w ithou t payment o f fre igh t 
before the completion o f the voyage on which the 

fre ig h t is to be earned, but the shipowner man 
insist upon reshippiug the o rig ina l cargo i f  i t  is 
cay able o f bevng carried on.

The steamship K ., having ju s t started on a  voyage 
fro m C . to B  w ith  a cargo o f coals, carried under 
charter f o r  the p la in tiffs , came in to  co llis ionw ith  
the B  a t the po rt o f loading. The K . p u t back 
and discharged her cargo f o r  the purpose o f 
repairs. The coal was fo u n d  to be damaged, and 
Us owners (the p la in tiffs ) were advised that i t  
was u n fit fo r  reshipment, and that, f o r  the good 
o f a l l parties interested, i t  should be sold at C., 
and not carried on to B. The owners o f the K . 
refused to part w ith  the cargo or to take any other 
cargo except upon fresh terms as to fre igh  t. The 
p la in tiffs  made no in q u iry  as to these terms, and 
the coals were reshipped and carried o n to  B., 
where being useless fo r  the purposes o f the p la in - 
l i t f  s locomotives, fo r  which i t  had been o rig ina lly  
intended, i t  was used in  the p la in tiffs ’ smithies. 
The owners o f the B. having admitted lia b ility , 
and the damages being referred to the registrar, 
he reported that in  his opinion the shipowner was 
not entitled to insist upon reshipment o f the 
damaged cargo, and that the p la in tiffs ’ damages 
were the loss they would have sustained i f  the 
coals had been sold at the p o rt o f loading.

Meld, on objection to the report, that the cargo, 
though damaged, was capable o f being carried  
on, and that, therefore, the shipowner having a 
ten upon i t  fo r  fre ig h t to be earned, was entitled 

to ins is t upon carry ing i t  on, or to exact fresh  
terms as to fre ig h t fo r  another cargo, and that

___ damarJes were the loss to the p la in tiffs  at B.,

(a)

and not at G .; but that i t  was the duty o f 
the cargo owner to have inquired what the fresh 
terms as to fre ight were, so as to d im inish the loss 
as j a r  as possible, and that in  ascertaining this 
loss the saving which could have been effected by 
s vppmg a fresh cargo on new terms must be 
,? f ii™ ~° consid eration by the registrar, and 

a . ? report must go back to the registrar to 
ascertain the damages upon this basis, 
e , a so, that the fac t that the coal was used in  

e- V ain f is  smithies a t B. did not necessarily 
show that the difference between the value o f 
locomotive and sm ithy coals was the measure'of 

ie p am tiffs loss, but the actual reduction in  
s va ue occasioned by the collision m ust be 

ascertained.

d Z L Wa!  an objeo tio n  by th e  p la in tiffs  in  a 
tra™sgrepo°rt.CaTg0 aCti° n t0  th e A ss is tan t R eg is -

n l t r » ? 11 WaS brought by the plaintiffs, as 
,r t ■ a cargo of coals on board the steamship 

üg-ainst, kbe owners of the steamship Blen- 
tr> tho D ber freight, to recover damages caused 

cargo by reason of a collision between the 
iicwros and the Blenheim  on 7th July 1882. 
a 6 Pendants admitted their liab ility , and the 
i £>es wf re referred to thé registrar and mer- 

c ln im li V f™  ï f  thein assessed. The plaintiffs 
rn. d 1742 • 7s- Sd ’ and were allowed 6431.12s. 

e following is the registrar’s report :
w a v < w L a Claim by the Great India Peninsula Bail- 
tho sttarmiL^’ a® owner® a cargo nf coals shipped in  
between ttmt f ° r  damage done in a collision
Penartb » "  j  SUP and the steamship B le n h e im  in
owners of t b f V ° n July 7' 1882-. In  a“  ««‘ ¡on by the 
blame » . j  f  Fav ros  th e  B le n h e im  was found solely to 
Dorted une *e Ac aim the K a iro s  was heard and re- 
the owimriinf a August, 1883. In  a separate action by 
B len h e im  J a f f  j aT?<? i f  the F a iro s ,  the owners of the 
caruo n l m ' f V f f l i a b i l i t y ,  bnt the reference of the 
Julv 188Æ f f 1 d come ?n io r hearing until the 25th
and^ after i t  was adjourned for further evidence,
hoarin» ™ B° me fï uitleS8 attempts at a settlement, the 
hannrneJ® ««Deluded on the 2nd inst. Tho collision 
Docks the K a ir  os had come out of Penarth
use of t l . f r , f0 r ,Bombay w itb a cargo of coals, for the 
The vpkooI6 Greab India Peninsula Bailway Company, 
wat-cr'o f  I..wa8 J° “ Dch injured, beiDg out down to the 
that s Æ V nf  a ilole being made in her hold No. 3, 
was t a l * .  f  be redocked for repairs, and all her cargo 
reshinT.of ° ?  ’ but, on completion of the repairs, i t  was 
Scot o carried to Bombay, where she arrived on
claim a vd hf  carB° was delivered. The plaintiffs’ 
inannctef+L ed fin Ibe certificates of the surveyors who 
landeti °?aI a!  Bombay shortly after i t  had been
landed and Btacked. I t  comprised four items :

1. The loss by short delivery of 77 tons in ^  *'
excess of the usual waste, a t Bs. 18, or
dlls, per ton.................  n

2' in hN  by 0alt water to the' coai
f  " « •  3 hold, 972-64 tons, a t Bs. 2,

O per ton ........................................ ’ 162 « 3

'+n fi, dam.a6e by excessive breakage 
?  * 8. whole cargo delivered, 2881*

4. survey FeL :.o! . 10! : per.ton..;;;;;;;;' - 14^ 15 0

rm.* one i. 1« *£1742 7 0
TOinion^nsB6 ° f  tbedam a8e waB objected to, and in our 
on the 77  +, y ’ l  being very excessive. First, the loss 
ner tor, V f  8hort, dellTered had been taken a t 30s. 
Bombavtaf t f UPP06ed “ arhet value of the sound coal a t 
bnt shonWL Payn,e?t of f l i g h t  and other charges; 
ton 1  haV6 f 06n baeed on the 008t Pr ice of 10s. pei 
W „  f  ,oharSe,s being payable on it , and the freight 
formef *  already eettled by the defendants in the
was s ta te d f n ¿ 6COndly’ aa ,IeK“ da the breakage, itwas stated in  the surveyor’s certificates that “ the



MARITIME LAW CASES. 523

A d m .T T h e  B l e n h e im . [A d m .

whole of the ooal contained an immense amount of very 
fine coal duet, almost like sand, and a very small pro
portion of medium and large sized coal, not sufficient to 
build up the walls of the stack,” and the damage so 
caused by excessive breakage was estimated at Its . 6, 
or 10s. per ton, the surveyors, it  was added, being of 
opinion that if  sold by auction i t  would show that 
deficiency on the sound value of similar coals. B ut first 
i t  would appear that the excessive breakage was to some 
extent a t least not attributable to the collision, for in a 
le tter of the 24th July 1882, from M r. Winston, the 
plaintiffs’ assistant coal inspector, who examined the 
ooal at Cardiff shortly after its discharge, i t  was stated 
that sufficient care had not been exercised to prevent 
breakage, and that therefore there was a large quantity 
of small coal. Again, we th ink that the plaintiffs’ 
surveyor used an erroneous test in measuring the 
plaintiffs’ loss by the depreciation of the value of the 
coal if  put up for sale by auction a t Bombay. That, no 
doubt, would have been a proper test if the plaintiffs 
had been merchants importing the coal for resale, and 
therefore entitled to claim for loss of p ro fit; but 
here the coal was for the plaintiffs’ own use, and i t  
appeared from the surveyor’s 8th answer to the 11th 
interrogatory, and from the evidence of M r. Berry, the 
plaintiffs’ accountant, th a t the broken coal, though “  in 
a great measure unfit and useless for locomotive purposes 
(for which i t  was imported), was used by the company in 
their smithies,” for which they im port annually about 2000 
tons at a cost of only 6d. or Is . less per ton than th a t of 
their coal for looomotive purposes. B ut another objec
tion was taken to the claim, which, in our opinion, made 
i t  unnecessary to determine the amount of depreciation 
in  the value of the coal a t Bombay. Prom correspon
dence produced at the reference it  appeared that M r. 
Thomeon, the plaintiffs’ inspector a t Cardiff, reported 
th a t about one-third of the cargo—the coal contained 
in  hold No. 3—had been saturated w ith salt water, and 
thereby rendered unfit for reshipment to Bombay, and 
that the remaining quantity would “ have to be hand 
picked in shipment, as there was a very large percentage 
of small, and as this would be a very costly process, 
and the result unsatisfactory,” he strongly recom
mended that, fo r the good of a ll parties interested, the 
whole cargo should bo condemned and sold. Suoh was 
stated to be the common way of dealing with damaged 
cargoes of coal a t Cardiff, and i t  was admitted by the 
plaintiffs that i t  would have been the best way of dealing 
w ith  this particular cargo. The reason given by them 
for not adopting i t  was that Mr. Stamp, the owner of the 
K a iro s , refused to take any other cargo than the cargo 
actually discharged, except, as he stated in an affidavit, 
“  upon fresh terms as to freight, &o.”  Upon this it  was 
argued for the plaintiffs that they were bound to reship 
the same cargo at the risk of having to pay damages to 
the shipowner. M r. Stamp, however, was not produced 
as a witness a t the reference, nor did it  appear that any 
attem pt had been made by the plaintiffs to ascertain 
what was meant by 11 fresh terms as to freight, &o.,”  nor 
had they had any communication w ith M r. Stamp, 
except through Messrs. Pirie and Co., who had chartered 
the ship, from the owner and sub-ohartered her to the 
plaintiffs. No authority was cited for the contention 
that the plaintiffs were bound to reship a damaged 
cargo a t the port of shipment against the advice of their 
surveyors; nor was i t  shown on what reasonable grounds 
the shipowner could have insisted on reloading a 
damaged and possibly dangerous cargo rather than take 
a dean cargo of coals, which might have been shipped 
with probably lees delay. I t  was further stated that, but 
for the owner’s refusal, the sub-charterers, Messrs. 
Pirie and Co., were willing to ship a fresh cargo, but it  
did not appear why they should be bound to obtain the 
shipowner’s approval for the shipment of a clean in 
place of a damaged cargo, or how either party would 
have been injured by the substitution. W e therefore 
th ink that the plaintiffs ought to have sold the cargo at 
Cardiff in accordance with their inspector’s advice, and 
th a t they are not entitled to recover the depreciation of 
the market value of the oargo when delivered at Bombay, 
but only the loss which they would have sustained if  the 
cargo bsd been sold a t Cardiff. Prom the evidence 
given a t the reference as to the result of sales of 
similarly damaged cargoes a t Cardiff, we gathered that 
the discharged cargo might have been sold at a loss not 
exceeding 4s. per ton on the cost price of 10s. per ton.

Assuming, then, that the loss of weight consequent upon 
discharging the cargo a t Cardiff was about 2 per cent-, 
the average estimated loss of weight on delivery of such 
cargoes at Bombay, or about 60 tons on the whole 
cargo of 3019, we have allowed 301., or 10». per ton m  
respect of that loss. On the remainder of the cargo, 
consisting of 2959 tons, which, in  our opinion, ought to 
have been sold a t Cardiff, we have allowed 6001 being 
nearly at the rate of 4s. per ton. A  sum of 121. 6s. has 
been added to the claim as the cost of surveys a t Cardiff. 
The olaim having been so largely rednoed, I  am o£ 
opinion that tho plaintiffs ought to pay the costs of the 
reference. , .  ,,

T h e  p la in tiffs  objected to  th is  re p o rt fo r th e  
fo llow ing, am ong o th er, reasons :

1 They were unable to compel John Pirie and Co, or 
Messrs Gordon and Stamp to abandon the above-men
tioned charter-parties and bill of lading, or to carry a 
new cargo of coal under the said charter parties and bill 
of lading, and were entirely unable to sell the said coal

a t2GttTheft'' evidence produced before the assistant- 
registrar and merchants proved that the plaintiffs had 
actually suffered dam *ge to the amount claimed by

^ ^ T h a t ,  had the plaintiff sold the coals at Cardiff as
suggested in the assistant-registrar s report, they would
still have been liable to John Pine and Co for the 
freight under the charter-party between themselves and 
John Pirie and Co., and the bill of lading, for which no

allowance the plaintiffs used the said coal m
their smithies, yet that such coal was not equal to or as 
valuable as the coal they would otherwise have, bought 
for that purpose, and that the plaintiffs claim «  made 
up in  accordance with the proper measure ot damages.

5. The plaintiffs pray that the said report may be 
reformed, and that the plaintiffs may be declared 
entitled to tbe sum of 16441  5«. 3d., with interest and 
the costa of the reference, and that the court w ill make 
such order in the premises as it  shall seem ]ust.

T h e  defendants filed  an  answ er to  th e  above 
objections.

B a rn e s  fo r  th e  p la in tiffs . — T h e   ̂assistant- 
re g is tra r  has n o t assessed th e  p la in tiffs  damages  
on a co rrect basis. H e  has w ro n g ly  assum ed th a t  
th e  sh ipow ner could n o t have insisted  on c a rry in g  
on th e  dam aged cargo to  Bom bay. T h e  sh ipow ner 
had a legal r ig h t  to  c a rry  th e  cargo on. T ie  
insisted  on exerc is ing th is  r ig h t, and so p reven ted  
th e  p la in tiffs  se lling  th e  cargo a t C a r d if f :

N o ta ra  v. H en d e rson , L . Rep. 7 Q. B .22 9 ; 1 Asp. 
M ar. Law Cas. 278; 26 L . T .  Rep. N  S. 442;

Jones v. H o lm e , L . Rep. 2 Ex. 335 ; 2 M ar. Law Cas. 
O S. 551; 16 L . T . Bep. N . S. 794;

Parson’s Law of Shipping, edit, of 1869, pp. 217, 231. 
T h e y  are th erefo re  e n title d  to recover th e  depre
cia tion in  the va lue of th e  coal i f  p u t up  fo r  sale 
a t Bom bay. T h e  coal, b e ing  u n fit  fo r locom otive  
purposes, was used up in  th e  p la in tiffs  sm ith ies, 
altho ugh  i t  proved o f less va lue th a n  th e  coal 
com m only  b u rn t in  th e  sm ith ies.

K e n n e d y ,  Q .C . fo r  th e  defendants,— T h e  dam age  
was caused by perils  n o t excepted in  th e  co n trac t 
of ca rriag e , and th e  sh ipow ner is n o t e n title d  to  
unreasonably in s is t upon c a rry in g  the goods fo r
w ard  :

N o ta ra  v . H ende rson , L . Bep. 5 Q. B . 346 ; 3 M ar 
Law Cas. O. S. 419 ; 22 L . T . Bep. N . S. 577;

S ta n to n  v. R ich a rd so n , L . B>*p. 7 C. P. 421 ; 1 Asp. 
Mar. Law Cas. 449 ; 27 L . 1. Bep. N . S. 513;

Jackson  v. U n io n  M a r in e  In s u ra n c e  C om p a n y , L . 
Bep. 8 C. P . 572; L . Bep. 10 C. P. 125; 31 L . T  
Bep. N . S. 789; 2 Asp. M ar. Law Cas. 435 ;

Maude and Pollock’s Law of Merchant Shipping 
p. 368 n . ;

Maclachlan Merchant Shipping, p. 48.
I f  so, i t  was the duty of the plaintiffs to have sold
the cargo at Cardiff, which might have been done
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at a loss of only 4s. per ton. Assuming the ship
owner to have the righ t to retain the cargo, the 
plaintiffs had no rig h t to allow i t  to go on without 
making some inquiry as to what terms the ship
owner was w illing  to accede to in  respect of 
another cargo. I t  might have been that the ship
owner would have taken another cargo at only a 
small increase of freight, which would have 
diminished the loss occasioned by carrying the 
damaged cargo to Bombay.

Barnes, in reply, cited
The G e n e ra l S team  N a v ig a tio n  C om pany  v. S lip p e r , 

31 L . J . 185, G. P . ; 1 M ar. Law Cas. 0 .  S. 180; 5 
L. T . Rep. N . S. 641.

Cur. adv. vult.

Aug. 4 .— Sir J a m es  H a n n e n .—This case arises 
on the plaintiffs’ objections to the assistant regis
tra r to report. The tacts are so clearly stated in the 
report that I  need not recapitulate them. I  regret 
that I  cannot adopt the view of the registrar and 
merchants, as i t  is a very reasonable one, but I  
do not th ink  i t  can be supported in law. I  have 
no doubt that i t  would have been better for the 
cargo, and that i t  would not have been any dis
advantage to the shipowner if  a fresh cargo had 
been shipped at Cardiff instead of reshipping the 
damaged cargo, but I  am of opinion that the 
shipowner was entitled to insist on the original 
cargo being reshipped if i t  was capable of being 
carried on, as appears to have been the caso. The 
shipowner has a lien on the cargo for the pur
pose of enabling him to earn his freight, and the 
cargo owner is not entitled to insist on delivery 
of the cargo without payment of freight before 
the completion of the voyage on which the freight 
is to be earned.

M r. Stamp was therefore acting w ithin his 
legal rights in refusing (if he did refuse) 
to take any other cargo than that which 
was actually discharged. I t  does not appear, 
however, that M r. Stamp absolutely refused to 
take a fresh cargo. He only refused to do so 
except “  on fresh terms as to freight, &c.”  What 
these fresh terms were is not shown. I t  is pointed 
out by the assistant registrar that i t  did not 
appear that the plaintiffs inquired what these 
terms were, and this no doubt created a difficulty 
in estimating what the fresh terms as to freight 
would have been. I  agree w ith the assistant 
registrar and merchants that i t  was the duty of 
the plaintiffs to make inquiry as to these terms in 
order that they m ight be able to form a judgment 
whether the benefit to be derived from shipping 
a fresh cargo would not more than compensate 
for the increased freight, and so diminish the loss 
for whomsoever it  m ight concern. In  the absence 
of any such inquiry, i t  was to be presumed that 
the shipowner would not have made use of his 
position to extort unreasonable terms. Any 
advance in fre ight which m ight have occurred 
after the signing of the charter-party m ight there
fore have been taken into account in estimating 
what the loss could have been reduced to, i f  the 
plaintiffs had endeavoured, as they ought to have 
done, to diminish i t  as much as possible. I  am 
of opinion therefore that the assistant registrar’s 
estimate of the damage is not based on a correct 
principle, and that i t  is necessary to ascertain or 
estimate what would have been the increased 
fre ight payable in  respect of a fresh cargo before 
comparing the loss which resulted on the damaged

[A dm.

cargo at Bombay w ith the loss which would have 
arisen on sale of that cargo at Cardiff, and 
shipping a fresh one. I  am also of opinion tha t 
the value of the coal to the plaintiffs at Bombay 
ought not be estimated at the price the plaintiffs’ 
pay for coal for their smithies merely because they 
used this coal fo r smithy purposes, but that the 
true question is to what extent was the heating 
power of the coal reduced. A lthough it  was in fact 
used by the plaintiffs in  their smithies, i t  may have 
been of less value than that which they were 
accustomed to boy at Is. or 6d. per ton lesB 
than that which they paid for coal fo r locomotive 
purposes.

Solicitors for the plaintiffs, Waltons, B u lb , and 
Johnson.

Solicitors for the defendants, P ritcha rd  and
Sons.

Jan. 27 and 28, 1886.
(Before B u t t , J ,, assisted by T r in it y  M a s te r s .)

T h e  G o d iv a . (a)
Collision—Practice—P re lim in a ry  Act, art. 9.—  

“  Distance and bearing o f the other vessel when 
f irs t  seen ” —Amendment.

Where in  a collision action the questions in  the 
P re lim in a ry  Act are im properly answered the 
court ' w il l always be disposed to view w ith  
suspicion the case o f the party so answering, even 
though i t  appears to have been accidental, and i f  
i t  proves to have been in tentiona l the court w i l l  
then scrutinise the case most closely and approach 
i t  w ith  the gravest suspicion.

“  'The L. when f irs t  seen icas at anchor ”  is  an 
improper answer to art. 9 o f a P re lim inary  
Act in qu ir in g  the “  distance and bearing o f the 
other vessel when seen,”  and the court at the 
hearing ordered the party  so answering to amend.

T h is  was a collision action in  rem  institu ted by 
the owners of the steamship Lobelia against the 
owners of the steamship Oodiva to  recover 
damages occasioned by a collision between these 
vessels on June 22, 1885.

The collision occurred in the river Scheldt at 
the entrance of Terneuzen Harbour in  con
sequence of the Godiva and the Lobelia  attempting 
to enter i t  at the same time. A rt. 9 of the 
defendants’ Prelim inary A c t inquiring the 
“  distance and bearing of the other vessel when 
first seen”  was answered as follows: “ The 
Lobelia when firs t seen was at anchor.”

On the case coming on for hearing, Bailees 
(with him S ir W alter P h illim ore), for the plaintiffs, 
contended that the question was improperly 
answered and should be amended.

B uckn ill, Q.C. (w ith him  J. P. A sp ina ll), fo r the 
defendants, contra.

B u t t , J.—I  am of opinion that this question is 
improperly answered, and I  Bhall accede to the 
p la in tiffs ’ application and order i t  to be amended. 
In  all cases where I  find the questions improperly 
answered, I  am also disposed to view w ith 
suspicion the case of the party so answering, even 
though it  appear to be accidental. But i f  i t  
proves to have been done intentionally and w ith 
malice prepense, then I  am inclined to scrutinise
(a) Beported by J, P. A spinall and Butler A spinall, Esqrs,

Barristers-at-Law,
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the ir case most closely and to approach i t  w ith 
the gravest suspicion, (a)

The Preliminary Act was accordingly amended 
as fo llows: “ The Lobelia, when firs t seen, was 
distant about two miles, nearly ahead but on the 
port bow withal.”  In  the result the Lobelia was 
found alone to blame.

Solicitors for the plaintiffs, Waltons, Babb, and 
Johnson.

Solicitors fo r the defendants, Parker, Garrett, 
and Parker.

Nov. 4 and 5; 1885.
(B efore B u t t , J ., assisted by T r in it y  M a s t e r s .)

T h e  C h e e r f u l . (6)

Salvage—Ineffectual efforts— Ultim ate salvage by 
others— B ig h t to reward.

Where salvors in  answer to a reguest fo r  assistance 
render services which through no fa u lt  o f theirs 
are ineffectual, and leave the vessel in  distress in  
a worse position than the one in  which they 
fou nd  her, they are entitled to no reward, even 
though the vessel be u ltim ate ly  saved by other 
salvors.
(a) These observations of the learned fudge show the 

importance of a rigid compliance with the requirements 
of preliminary acts. The rule of court regulating the 
filing of and other matters incidental to preliminary 
acts is Order X IX .,  r . 28. B y this rule preliminary 
acts are to be filed within certain specified times in 
actions in any division for damage by oollision between 
vessels, unless the court or a judge shall otherwise 
order.”  The object of these documents is well put by 
D r Lushingtonin the case of The V o rtig e rn  (Swa 519), 
where he says: “ Preliminary acts were instituted for 
two reasons : to get a statement from the parties of the 
circumstances re c e n ti fa c to , and to prevent the defen
dant from shaping his case to meet the case put forward 
by the plaintiff.” To prevent either party knowing the 
contents of his opponent’s preliminary act, they have 
to be filed and sealed up before any pleading is 
delivered, and are not to be opened until ordered by the 
court or a judge. In  order to prevent any evasion of 
the objects for which these documents were instituted, 
the court has always set his face most strongly against 
allowing amendments in  a preliminary act after i t  has 
been filed: {The  F ra n k la n d ,  1 Asp. Mar. Law Cas. 20/ ; 
L  Hep 3 Ad. & Eoc. 511.) So careful has the court 
been to prevent the object of preliminary acts being 
defeated, that even where the party applying to amend 
his preliminary act stated upon affidavit prior to the 
hearing of the action that the mistake was the result of 
a clerical error, the court refused to allow the amend
m ent; (The M ir a n d a , 4 Asp. M *r . Law Gas. oJ5 ;; 7 
P. D iv . 185.) In  The B io la  (3 Asp. M ar. Law Cas. 125)
an ingenious but unsuccessful attempt was made to evade 
the object of these documents by delivering prior to the 
close of the pleadings interrogatories which sought to 
obtain the information given in the preliminary act. 
Sir Robert Phillimore, however, without stating any 
reasons, very properly, as i t  would seem, ordered these 
nterrogatories to be struck out. But in the subsequent 

case of The R a d n o rs h ire  (4 Asp. M ar. Law Cas. 333; o 
P. D iv . 172) the same learned judge allowed similar 
interrogatories apparently on the ground that they 
were neither unreasonable, vexatious, nor scandalous. 
I t  is to be noticed that in the report of this latter case it 
does not appear at what stage of the proceedings these 
interrogatories were administered. W e, however, pre- 
sume tha' this decision would not apply to cases where 
Bimilar interrogatories were administered prior to the 
delivery of any pleading, as were this allowed a defen
dant would be in the possession of information whioh 
would enable him to shape his case to meet that put 
forward by the plaintiff, and so one of the principal 
objects of preliminary acts would be defeated.

(a) Reported by J. P. A spikall and B u t l e r  A s p in  a l l , Esqrs., 
Barristers-at-Law.

T h is  w as a salvage ac tion  in s titu te d  b y  tb e  
owners, m aster, and crew  of th e  steam ship City o f 
Ham burg  against th e  steam ship Cheerful, her 
cargo and fre ig h t, in  respect o f services rendered  
th e re to  in  th e  E n g lis h  C hanne l. T h e  defendants  
counter-c la im ed for dam age occasioned by collision  
w ith  th e  City o f Hamburg d u rin g  th e  p e rfo r
m ance of the alleged service.

According to the evidence of the plaintiffs the 
particulars of the services were as follows : 
About 10 p.m. on the 1st Feb. 1885, tbe C ity  o f 
Ham burg, of 1220 tons gross, and laden w ith a 
general cargo on a voyage from Rotterdam to 
Belfast, was proceeding down the English Channel, 
and was about eight miles S.S.W. of A n v il Point.
A  fresh gale was blowing from about b.W. 
accompanied by heavy squalls and rain, and a 
heavy cross sea was running. About th is time 
the masthead and red lights of the Cheerful, a 
steamer of 1014 tons gross, were sighted distant 
about three-quarters of a mile. Shortly after
wards she was seen to haul down her masthead 
light, and to replace i t  w ith three red lights. She 
also commenced burning bine lights and sounded 
her whistle. The C ity o f Hamburg thereupon 
proceeded towards the Cheerful, and on coming 
up w ith her i t  was found that she had lost her 
propeller. The master of the Cheerful asked to 
be towed to Portland, and after considerable 
d ifficulty the C ity  o f Hamburg was made fast 
ahead of the Cheerful. D uring the time the 
hawsers were being made fast, the two vessels 
had drifted three miles nearer the shore, on to 
which the wind and sea were setting them fast. 
About 1215, A nv il Point then bearing about 
N. by E half E. and about five miles distant, the 
C ity  o f Hamburg commenced towing. About 3 a.m. 
the Shambles was bearing vV.S.W., distant about 
half a mile, and the wind j=s about S. blowing a 
whole gale when the port hawser parted. The 
engines of the C ity o f Hamburg were at once 
eased, and about a quarter of an hour later the 
starboard hawser parted. Tbe engines of the C ity  
o f Hamburg were at once stopped, and the broken 
hawsers were hauled on board. W hilst this was 
being done both vessels drifted towards the 
Shambles and Portland Race, as the tide was 
setting them in that direction. Tbe Cheerful then 
let go her anchor, and was brought up about 
two and a half miles distant from the Shambles 
L ight, which bore about S.E. by B. half E. About 
7.30 a.m. those on board tne Cheerful requested 
the C ity  o f Ham burg  to bend a line on to a life 
buoy and steam across the bows of the Cheerful, 
so that the buoy m ight be streamed across her 
bows and be picked up. The C ity  0f  Hamburg, 
having got upon the starboard bow of the 
Cheerful, and having dropped her buoy, com
menced to d rift towards the Cheerful, when her 
engines were put fu ll speed ahead, and her helm 
hard aport. But when jus t ahead of the Cheerful 
a terrific  squall struck her, aud drove her 
athwart the Cheerful’s bows, and her port quarter 
fouled the stem of the Cheerful, thereby causing 
damage to both vessels. Efforts were then made 
to pass a liue, but, as the C ity o f Hamburg was in 
great danger herself aud could render no further 
assistance, she bore away for Portland, and there 
came to anchor. H er master then caused infor
mation to be sent to Weymouth of the position 
in  which the Cheerful was, and in the course of 
the day she was towed into Portland Roads in
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safety. But for the services of the C ity  o f 
Ham burg  the Cheerful roust have driven ashore 
near St. A lban’s Head. Inside the Shambles 
where the Cheerful was towed she was in a place 
o f comparative safety. The C ity  o f Ham burg  in 
rendering the services consumed ten tons of coal, 
and snRtained considerable damage. She towed 
the Cheerful about sixteen miles.

On behalf of the defendants i t  was denied that 
w hilst the hawsers were being made fast in  the 
firs t instance, the vessels drifted nearer to  the 
shore, or that the wind and sea were setting 
them in that direction. I t  was alleged tha t the 
Cheerful lost her propeller about 10.30 p.m. on 
the 1st Feb. about eight miles from A n v il Point. 
A fte r the C ity  o f Ham burg  had taken the 
Cheerful in tow the wind and sea gradually in 
creased. The defendants alleged that the collision 
at the Shambles was due to the negligent navi
gation of the plaintiffs, and stated that the C ity  
o f Ham burg  not only did not render any bene
ficial services, but that the position in which Bhe 
le ft the Cheerful was worse than that in  which 
she was when firs t taken in  tow.

The defence, so far as is material, was as 
fo llow s:

8. The defendants deny th a t the C ity  o f  H a m b u rg  was 
ever u n til the collision in peril, and also deny the alle
gations that she rescued the C h e e rfu l from a position of 
the greatest danger, and towed her to a place of com
parative safety. The C he e rfu l, though deprived of her 
steam power, and to a considerable degree un
manageable, was in  no immediate danger when the 
C ity  o f  H a m b u rg  first took her in tow, and the defen
dants deny that bu t for the services of the C ity  o f  
H a m b u rg  the C h e e rfu l wonld have been driven ashore 
or wrecked.

9. The C ity  o f  H a m b u rg  did not render any bene
ficial services to the C h e e rfu l. The place to which the 
C he e rfu l was towed, and in which she was left by the 
C ity  o f H a m b u rg , was a worse position than that in 
which she was when first taken in tow, and the danger 
of the position in  which she was placed by the C ity  o f  
H a m b u rg  was greatly aggravated by the damage whioh 
was done to the C h e e rfu l by the collision with the 
C ity  o f  H a m b u rg  through the negligence and want of 
care and skill on the part of those on board the C ity  o f  
H a m b u rg .

10. The defendants say that the plaintiffs are not 
entitled to award or compensation in respect of damage 
or detention for repairs caused wholly by the fault of 
those on the C ity  o f H a m b u rg .

11. The defendants submit that in the circumstances 
herein appearing the plaintiffs are not entitled to any 
salvage remuneration.

The defendants counter-claimed in respect of 
the damage occasioned to the Cheerful by the 
collision w ith the C ity  o f Hamburg.

The facts upon which the learned judge based 
his decision are found in the judgment.

The plaintiffs did not establish by the ir evi
dence that i t  was in conseqnerco of the in fo r
mation sent by them to "Weymouth of the 
Cheerful’s position that she was ultim ately saved.

Sir W. P h illim ore  (w ith him Buclcnill, Q.C,) for 
the plaintiffs.—The plaintiffs’ services did in fact 
contribute to the ultimate safety of the Cheerful. 
They were rendered at the express request of the 
defendants, and should therefore, on the autho
rities, be rewarded as being in  the nature of 
salvage services;

The U n d a u n te d , Lush. 90: 2 L . T . Eep. N . S. 620;
The A tla s , Lnsh. 518 ;
The JE. 17., 1 Spinks, 63.

I n  the Melpomene (L . Eep. 4 A , &  E. 129; 29 L .  T.

Rep. N. S. 405 ; 2 Asp. Mar. Law Cas. 122) the 
court awarded salvage, although the p la in tiffs ’ 
efforts were unavailing, and the ship was saved 
by other salvors. The defendants in  the present 
case have failed to establish the plea o f negli
gence.

Myburgh, Q.C. (w ith him  Kennedy, Q.C.) for 
the defendants.—According to the decision of 
D r., Lushington in The In d ia  (1 W . Rob. 406), 

Salvage reward is for benefit actually conferred 
in the preservation of property, not for meritorious 
exertions alone.”  In  the present case no actual 
benefit was conferred, and the p la in tiff’s exertions, 
instead of being meritorious, were so negligent 
as to entitle the plaintiffs to succeed on the ir 
counter-claim. As a matter of fact the original 
danger to the Oheerfulwas considerably augumented 
by the plaintiffs’ services.

B u t t , J .— In  this case the steamship Cheerful, 
a vessel of 1014 tons gross register, broke down 
through the loss of her propeller at a distance 
which, I  th ink, was stated at from seven to ten 
miles from A nvil Point. The steamer C ity  o f  
Hamburg, which is a vessel of somewhat larger 
tonnage, at once came to her assistance. The 
accident happened sometime about 10 p.m. on the 
1st Feb. whilst the Cheerful was on a voyage from 
London to Liverpool. The weather at the time 
was not perhaps very bad, but i t  was bad, and 
i t  is alleged on the part of the salvors that i f  
they had not taken the vessel in  tow she must 
have gone on to the cuast to the northward, in 
which case ihe probability is that every person 
on board would have been lost, the coast being 
very dangerous just at that position. The defen
dants on the other hand by the ir witnesses say : 
True the vessel broke down, but there was no 
immediate danger of our going ashore, and in  
point of fact, i f  we had been le ft by the C ity  o f 
Ham burg  altogether, i t  is not like ly  we should 
have gone ashore. The C ity  o f Ham burg  on 
coming up is asked to tow the Cheerful in to port. 
She took her in tow for tha t purpose, and they 
proceeded together for Portland Roads. But 
when near the lightship on the Shambles both 
the hawsers parted, at which time no doubt the 
position of the vessel was one of considerable 
danger. The Cheerful let go her anchor. The 
wind at this time seems to have been tending to 
the southward more and more, and getting more 
violent. The anchor was let go at about 3 a.m. 
in  the morning. The C ity o f Hamburg was at 
that time in an uninjured condition. She stood 
by, and some time later on, in consequence of a 
request from those on the Cheerful, she proceeded 
to steam across her bows from the port side of 
the Cheerful, on which she lay, to her starboard 
side, w ith the view of dropping a life  buoy 
and then sweeping a lino across the bows of 
the Cheerful w ith the view of again getting 
the hawser on board. In  the course of that 
manœuvre she got out of command. I t  is said 
tha t she fell into the trough of the sea, and those 
on board of her assert that she was struck by a 
very heavy squall, and so came across the bows 
of the Cheerful, causing damage to both vessels. 
Somewhere about 9.30 on the same morning a 
tng called the Queen came to the assistance of 
the Cheerful, took her in  tow, and w ith some 
slight assistance rendered by another tug took 
her in to Falmouth harbour, and there le ft her in
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a position of safety. Some questions of importance 
have been raised in  th is case. I t  is necessary to 
consider the amount of danger this vessel was in  
at different periods of the time in  question. 
There is no doubt that when she broke down off 
A n v il Point there was some risk. The Elder 
Brethren do not advise me tha t there was any- 
th in k  like imminent risk of her then going 
ashore. There is no doubt that, after the hawsers 
had parted in  the neighbourhood of the Shambles, 
and after the Cheerful had let go her anchor and 
been brought up, she was in  a position of very 
considerable danger. That danger was augmented 
to no considerable extent by the damage sus
tained in  the collision w ith the C ity  o f Ham burg, 
and the E lder Brethren agree in  advising me 
tha t the position in which the Cheerful was when 
the City o f Ham burg  le ft her was one of very 
considerably greater danger than the position 
she was in  when firs t taken in tow.

That being so, the question arises as to whether 
the owners, master, and crew of the City o f Ham 
burg are entitled to salvage remuneration. I  confess 
to the greatest possible reluctance in  deciding a 
case of this sort against the salvors, but I  feel 
constrained to abide by what, in  my opinion, are 
the authorities which have been la id down on 
this subject, and to hold, the language of Dr. 
Lushington in the case of the The In d ia  (ub i sup.), 
tha t “  unless the salvors by their services con
ferred actual benefit on the salved property^ they 
are not entitled to salvage remuneration.”  I t  
follows from what I  have said that no actual 
benefit was conferred on this vessel by the 
services rendered by the C ity  o f Hamburg, because 
she was le ft in  a position of greater peril than 
she occupied before. I  may say that, in  dealing 
w ith  the question of the relative amount of 
danger, the Elder Brethren and myself have nob 
le ft out of our minds the fact that the Cheerful 
was near Portland harbour, where tugs are to be 
obtained. Then comes the question of the counter
claim. I t  is said by those who represent the 
Cheerful that the manner in  which the C ity o f 
Ham burg  was navigated was negligent. I  have 
asked the Elder Brethren their view upon the 
matter, and although one of them, i f  not both, 
are inclined to th ink  that greater care and sk ill 
m ight have been used, and would have avoided 
the collision, yet, seeing the exigency of the 
position, and danger in  which the Cheerful was 
placed and the condition of the weather, the 
manoeuvre does not constitute negligence. I  
therefore pronounce tha t there was no negligence 
w ith in  the legal meaning on the part of the C ity  
o f Ham burg, and I  must dismiss the counter
claim. The order is, that both claim and counter
claim are dismissed, and I  make no order as to 
costs.

Solicitors fo r the plaintiffs, Thomas Cooper and 
Co.

Solicitors fo r the defendants, P ritch a rd  and 
Sons.

Sixjpme C irart of JjuM cata.
— ♦ —

COURT OF APPEAL.

M ay  15 and 16,1885.
(Before B r e t t , M.R., B ag g  a l l a y  and B o w e n , L.JJ.)
T h e  B a r r o w - i n - F u r n e s s  M u t u a l  S h it  I n s u r a n c e  

C o m p a n y  L im it e d  v. A s h b u r n e r . (a)
M arine  insurance— M utua l ship insurance com

pany— Unstamped policies— Estoppel— 30 fy 31 
Viet. c. 23,88. 7, 9, 13, and  14*—39 8p 40 Viet, c.6, 
s. 2.

A., p r io r  to 1878, kept several vessels insured in  the
B. M u tua l S h ip  Insurance Company, paying the 
entrance fees and calls thereon, and, a fte r 1878 
continued to deal w ith  the company in  the same 
way, except tha t after that date no policies were 
issued, the practice o f the members being tha t 
after the expira tion o f the f irs t  time policy no new 
policy was issued, but instead thereof stamped 
receipts were given fo r  calls.

On the 29th Dec., 1880, and the 25th Feb., 1881 , the 
company, w ith  A .’s assent, du ly  passed resolutions 
fo r  transferring its  business, credit, and effects to 
a new company on the terms o f the new company 
paying a ll the debts, liab ilitie s , and obligations 
subsisting on the 25th March 1880. The new 
company was registered on the 3rd Feb. 1882, the 
business up to tha t time being carried on some
times in  the name o f the new company and some
times in  the name o f the old, the business o f the old 
being purported to be carried on by the new. Both  
before and after the reg istra tion A. continued the 
same course o f business as before, but pa id  no ca ll 
afte r the 9th Jan. 1882, when he p a id  a ca ll made 
on the 29th June 1881 fo r  losses previous to the 
29th Dec. 1880. In  an action by the new com
pany against A . to recover the amount o f three 
calls made on the 21 st Sept. 1881 and on the 
25th Jan. 1882 f o r  losses p r io r  to the 2bth Feb 
1881, and on the 25th M arch  1882 f o r  losses sub
sequent thereto :

Held, that A . was estopped fro m  saying tha t the 
contracts, towards the losses on which he was 
asked to contribute, were in v a lid  by reason o f  
the ir not being in  w ritin g  or not being stamped in  
accordance w ith  the provisions o f  30 and 31 Viet, 
c. 23, and that the p la in t if f  company was entitled  
to recover the moneys sued fo r .

The judgm ent o f Mathew and Day, JJ. (5 Asp. 
M ar. La w  Oas. 443; 52 L . T. Rep. N . 8 . 898) 
affirmed.

T h is  was an appeal from a judgment of Mathew 
and Day, JJ., reported 5 Asp. Mar. Law Cas. 443; 
25 L . T. Rep. N . S. 898. A  special case was 
stated for the opinion of the court by agree
ment between the parties in  an action brought 
by the Barrow-in-Furness M utual Ship Insurance 
Company Lim ited against Thomas Ashburner, to 
recover the sum of 3421. 5s. 3d .for calls, contribu
tions, and interest thereon due from the defendant 
as a member of the company under the circum
stances therein stated, which, so fa r as material 
were as follows :—

The Barrow-in-Furness M utua l Ship Insurance 
Company was completely registered and incorpo
rated under the provisions of the statutes 7 & 8 

(a) Reported by A , A. H opkins, Esq., Barrister-at-Law,
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Viet. c. 110 and 10 & 11 Y ict. c. 78, in the year 1858, 
and the defendant was duly admitted a member 
thereof in June 1868, and subject to the facts 
hereinafter stated insured, and continued to keep 
insured, several vessels in the said company, and 
paid the entrance fees and calls thereon. He was 
elected treasurer of the company on the 27th Nov. 
1878, and continued to act as such until the 29th 
June 1881.

Up to the year 1879 a policy was issued by the 
company to the defendant on all ships proposed 
by him to the company fo r insurance and 
accepted, but after that date no policies (w ith 
the exception hereinafter stated) were issued by 
the company mentioned, or any company succeed
ing i t  before the commencement of the action. 
The last policies issued to the defendant (w ith the 
exception above-mentioned) were issued on two 
accepted proposals of the 31st March and the 11th 
Oct. 1879 respectively. The practice of the 
other members of the company, and the practice 
of the defendant after the expiration of the 
policies mentioned, was that after the expiration 
of the firs t time policy no new policy was issued, 
bu t instead thereof stamped receipts were given 
for calls.

On the 29th Dec. 1880, at a special general 
meeting of the company, summoned fo r that 
purpose in accordance w ith the rules of the 
company, the following resolutions were reduced 
to w riting, and pub to the vote, and carried 
unanimously:

Resolved that the business, credits, assets, and effects 
of the company be transferred to a company to be call d 
the Barrow-in-Furness M utual Ship Insurance Company 
Lim ited on the terms of the said intended company 
paying and discharging all the debts, liabilities, and 
obligations of the company entered into, and subsisting, 
and capable of taking effectas at the 25th March last.

Resolving that the Barrow-in-Furness M utual Ship 
Insurance Company be and the same is hereby abso
lutely dissolved.

The defendant was present at the meeting, and 
took an active part in the discussion of the pro
posals and voted in favour of the said resolutions. 
The proposed articles of association, in the form 
in which they were subsequently registered, were 
read over at this meeting, and explained to the 
meeting by the solicitor for the company, and 
were approved of.

The said resolutions were unanimously con
firmed at a subsequent special general meeting 
held for that purpose on the 25th Feb. 1881. The 
defendant was not present at that meeting, but he 
had on the 10th Jan. 1881 given the secretary of 
the said company a proxy to vote for him at the 
said meeting.

On the 11th A p ril 1881 the memorandum and 
articles of association subsequently registered 
were signed by seven persons who were directors 
of the old company, and at a meeting of the 
company held on the 19th A p ril 1881 i t  was 
intimated to the members present by the secre
tary that the company had been registered as a 
lim ited company. This was found to be a mistake, 
but u n til the mistake was discovered the com
pany acted as if  i t  had been so duly registered.

On the 22nd June 1881 a consent to take the 
name of a subsisting company was signed by two 
directors of the old company.

On the 29th June 1881, at what purported to be 
a meeting of the new company, directors were 
elected, and the secretary of the old company was

I n s u r a n c e  C o . L i m . v. A s iib u r n e r . [C t . op A p p .

elected secretary of the new company. The 
defendant ceased to be treasurer at this date.

I he new company was duly registered on the 
3rd Feb. 1882 under the name of the Barrow- 
LP. prosss Mutual Ship Insurance Company 
Limned, w ith a memorandum and articles of 
association.

A fte r the passing of the foregoing resolutions, 
and un til the registration of the new company, 
business was carried on as before, sometimes in 
the name of the new company, and sometimes in 

n®me fche ° ld  company, but the business of 
the old company was purported to be carried on 
by the new company.

The defendant after the passing of the said 
resolutions, and before the registration of the 
new company, continued to keep his vessels on the 
books of the company, as insured, and paid calls 
upon the said vessels, and intended to remain 
insured as before, but no policy of insurance was 
given to the defendant.

On the 6th A p ril 1881 the defendant wrote to 
the secretary of the company, in  reply to an appli
cation for calls made up to the 25th March 1881, 

Panning that six sixty-fourths of a certain 
ship had not been withdrawn according to notice, 
giving a list of the share of his vespels insured in 
the company, and asking for a corrected account, 
the alterations were made as requested, and some 
time after the defendant examined the register of 
insurances.

On the 11th Sept. 1881 the defendant proposed a 
vessel for insurance, and paid an entrance fee for 
the same. No policy was then issued for this 
vessel, but on the 14th July, 1882, the directors of 
the uew company, aftera letter from the defendant 
ot the 11th July, 1882, demanding the return of the 
entrance fee, executed a time policy from the 11th 
Sept., 1881, to the 11th Sept., 1882, but claimed to 
retain the same fo ra  lien on i t  for calls unpaid by 
the defendant. W ith  the exception of this policy, 
no policy was issued by the new company to the 
defendant or to any member before the com
mencement of the action. No call was ever 
made on the vessel for which this policy was 
issued.

A fter the registration of the new company the 
defendant continued the same course of business 
as belore, as shown by letters of the 1st and 11th 
A pril 1882, giving notice of withdrawal of shares 
in certain ships.

Ihe  defendant having failed to comply w ith the 
requests of the company’s secretary for the pay
ment of amounts alleged to be due from the 
defendant to the company, the w rit in the action 
was ¡spued on the 29th July, 1882, the claim of the 
p laintiff company being for three calls w ith 
interest, made respectively on the 21st Sept., 1881, 
the 25th Jan., 1882. and the 25th March, 1882, 
amounting in all to 3421. 5s. 3d. These calls were 
made to meet actual losses which had happened to 
vessels whose owners had paid the usual entrance 
fee, and who had made proposals which were duly 
accepted, but no policy had been issued for any 
of these vessels.

A ll the losses which had happened before the 
29' h Dec. 1880, and all the working expenses up to 
that date, were, w ith the exception of a liab ility  of
3751., included in a call made on the 29th June, 
1881, which was paid by the defendant on the 
9th Jan., 1882.

Between the 29th Dec. 1880 and the 25th Feb.
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1881 two vessels were lost, involv ing a lia b ility  of 
1330Z. 10s. 0d. The defendant’s Bbare of this
liab ility , i f  any, would be one-seventh of that 
amount. The call of the 25th Jan. 1882 was made 
to cover this liab ility .

There were no losses between the 25th Feb. and 
the 29th June 1881.

The Court of Chancery of the County Palatine 
of Lancaster, upon the application of the defen
dant, by orders made on the 30th A pril, the 18th 
June, and the 13th Aug. 1883, ordered the defen
dant’s name to be removed from the register of 
members of the p la in tiff company.

I t  was agreed by the parties tha t the question 
of amending the statement of claim by adding the 
name of the old company as plaintiffs, and all 
questions of amendment, should be fo r the 
court.

The question for the opinion of the court was 
whether the plaintiffs were entitled to recover 
the sum of 3421. 5s. 3d. or any and what part 
thereof.

The Divisional Court gave judgment in  favour 
of the p la in tiff company.

The defendant appealed
Bigham, Q.C. and Neville  fo r the defendant.— 

The defendant is not liable to pay any of the 
sums demanded. The payments to which the 
defendant is asked to contribute were made on 
contracts prohibited by statute. By 30 & 31 V ie t, 
c. 23, s. 7, i t  is enacted that “  No contract or agree
ment for sea insurance (other than such insurance 
as is referred to in  the 55th section of the 
Merchant Shipping A ct Amendment A ct 1862) 
shall be valid unless the same is expressed in a 
policy ; and every policy shall specify the par
ticu lar risk or adventure, the names of the 
subscribers or underwriters, and the sum or 
sums insured; and in case any of the above- 
mentioned particulars shall be omitted in  any 
polioy, such policy shall be null and void to all 
intents and purposes. By sect. 9 of the same 
A c t i t  is further enacted that “  No policy shall be 
pleaded or given in evidenoe in any court, or 
admitted in any court to be good or available in 
law or in  equity, unless duly stamped; and i t  
shall not be lawful for the said commissioners or 
any officer of Inland Revenue to stamp any policy 
at any time after i t  is signed or underwritten by 
any person on any pretence whatever.”  And 
further, by sect. 13 of the same Act, a penalty of 
1OOZ. is imposed on any person becoming an 
assurer unless the insurance is in  w riting  and 
duly stamped. By 30 &  40 V iot. c. 6, s. 2, the 
16th section of the Stamp A c t 1670 is applied to sea 
policies, and such policies may be stamped after 
execution on payment of a penalty of 1001. In  
the present case no policies were issued, and the 
contracts were therefore expressly m alum  pro- 
hibitum . [ B r e t t , M.R.— Is not the defendant 
estopped from setting up any such defence P] 
Not i f  the contracts are expressly prohibited by 
statute. [ B r e t t , M .R.--The statute does not 
proh ib it such contracts, but only attaches certain 
inconveniences to the making of them in such and 
such a way.] By th is means the Revenue is 
defrauded, because the policies must be stamped ; 
that is provided fo r in  sects. 13andl4  of30&31 V ie t 
c- 38. Penalties attach to the making of policies 
and leaving them unstamped, and therefore such 
contracts as these are d istinctly prohibited, and 

V ol. V ., N.S.

the statute provides a penalty against anyone 
acting in contravention of its  provisions. Such 
enactmements amount to a prohibition upon con
tracts made otherwise than in accordance w ith  
the statute, and therefore no estoppel can arise :

Re L o n d o n  M a r in e  In s u ra n c e  A s s o c ia t io n ;  J .  W .
S m ith ’s case, 3 M ar. Law Cas. O. S. 280 ; 21 L . T .
Kep. N . S. 97; L . Rep. 4 Ch. 611.

IJ e n n  C o l l in s ,  Q.C. and K .  B ig b y  for the p la in tiff. 
—The defendant is estopped from saying that the 
contracts were invalid. I t  may be that they are 
invalid, but the defendant cannot set that up. 
The statute provides a penalty for making un
stamped policies, and that penalty iB the only one 
attaching to the act. The statute does not prohibit 
the making of such contracts as these so as to 
make i t  an offence, and so as to prevent any 
estoppel being set up against it. I f  shat is the 
true construction of the statute, the defendant is 
clearly estopped, inasmuch as his acts have 
misled the society and every member of it. A ll 
societies of this sort are based upon the assump
tion that all members w ill contribute the ir share 
of the losses incurred. They cited

E d w a rd s  v. A b e rw yro n  M u tu a l S h ip  In s u ra n c e
S ocie ty , 3 Asp. M ar. Law Cas. 154 ; 34 L . T. Rep.
N . S. 457; 1 Q. B . D iv. 563;

T hacke r v . H a rd y ,  39 L . T . Rep. N . S. 595; 4 Q .B .
D iv . 685.

Bigham, Q C., in  reply, referred to
B e n s le y  v. B ig n o ld ,  5 B. & A id. 335

B r e t t , M.R.—I  must firs t express my pleasure 
at the ab ility  and tact displayed by counsel in  
arguing this case, and I  must then express my 
disgust at the defence, which is a disgraceful, but 
I  am glad to say, wholly unsuccessful, attempt to 
back out of a liab ility . The defendant was a 
most active member of two mutual insurance 
societies, the business of the old company being 
turned over to the new company by resolutions 
passed to effect that change, and, though the pro
cess was carried out a lit t le  irregularly, I  th ink 
the result was that the old company existed un til 
the new one was registered. A t any rate, the 
defendant was an active member of both com
panies upon those terms, which are always the 
terms of societies such as these—namely, that i f  
his vessels were lost the other members of the 
society should pay his losses, and i f  other 
members lost vessels he should contribute to pay 
theirs. The contracts of insurance in such cases 
are really made between the members, and the 
society is only the machinery fo r collecting and 
paying the various amounts. This defendant 
dealt throughout as i f  he and the other members 
had va lid ly insured the ir ships, and withdrew 
vessels and added vessels ]ust as and when i t  
suited his convenience. When the policies came 
to be renewed, the practice of th is society was tc 
do so by means of an unstamped receipt, and i t  is 
said that the defendant did not know what was 
the course of business in this respect; that is an 
unsupported assertion, and I  am satisfied that he, 
of a ll the members of the society, was well 
acquainted w ith the custom. Losses occur and 
a call is made, and I  th ink  i t  is certain that he 
knew that the call was made in  respect of 
losses occurring under renewal or unstamped 
policies. What does he do ? He writes a letter 
showing quite plainly that, though on other 
grounds he objects to the amount, he considers

2 M
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the call valid and binding on hirn. Thereupon 
the losses are assessed and calculated and the 
amounts apportioned to the various members in 
proportion to the ir interests in  the society, and 
these amounts are paid by them. The amounts 
to be paid by the various members are of course 
calculated upon the assumption that all w ill pay, 
and upon that assumption a ll the insurances had 
been entered in to ; and I  th ink  i t  is plain that the 
defendant by refusing to contribute his share of 
the losses had misled the other members, both 
those who had to pay and those who had to 
receive, and the society representing the members.

Now such conduct on his part is a clear 
estoppel upon his now setting up tha t the calls 
were invalid on the ground tha t the contracts 
were illegal, unless such an eBtoppel is prevented 
by something else. I f  the estoppel set up was 
against a crim inal or prohibited contract, there 
would of course be no estoppel. I t  is said that 
the contracts are prohibited by sects. 13 and 14 of 
30 & 31 V iet. c. 23. Those are sections dealing 
w ith  stamps and requiring stamps to be affixed to 
certain documents; they assume a contract, and 
what is aimed at is that, whether these documents 
are stamped or not, certain advantages shall 
accrue to the Revenue. I t  was no offence at 
common law not to stamp such documents, and 
therefore the Legislature in requiring a stamp is 
imposing an obligation upon persons which the 
common law did not impose upon them ; and the 
Legislature, at the time of imposing the burden, 
also enactB the penalty fo r not complying with 
the terms of the enactment. I  am of opinion 
tha t the consequence of disobedienee under such 
circumstances is the consequence enacted, and 
that tha t is the only consequence. I t  is not true 
to say that a person could be indicted for a breach 
of this Act of Parliament; the only consequence 
to him would be that he would be liable to the 
payment of a penalty. I  th ink that is the con
struction of those sections, and the la tter A c t to 
which we were referred—viz., 39 & 40 V iet. c. 6—is 
fatal to the idea of a crime in such a case, because 
that statute authorises the officer of the court to 
affix a stamp, and, on the payment of a penalty, 
to  make this so-called prohibited th ing a valid 
document. There is nothing in  sects. 13 and 14 
of 30 & 31 V ie t. c. 23 prohibiting such contracts; 
on the contrary they assume them to be good and 
valid, and only require a stamp. I  th ink  that, 
whether these policies were valid policies or not, 
the defendant has estopped himself from Baying 
that the insurances were not valid,

Baggallay, L .J .—I  am of the same opinion.
Bowen, L .J .—I  agree as to the estoppel. I  

th in k  that the true construction of the A c t is, 
not that the contract is prohibited or illegal, bu t 
tha t penalties are attached to the making of i t  in 
any but a certain way.

Appeal dismissed.
Solicitor for the p la in tiff company, B . B. I) . 

Bradshaw, Barrow-in-Furness.
Solicitor fo r the defendant, J. H - Pinckney, 

Barrow-in-Furness.

[Ct . op A pp. 

Thursday, June 4,1885.
(Before Brett, M.R., Baggallay and L indley 

L .JJ.)
H arris and D ixon v . M arcus Jacobs and Co. (a) 
Charter-party— “  Beady quay berth as ordered by 

charterer ” —Demurrage.
B y  a charter-party i t  was agreed that the p la in tiffs ’ 

vessel, after loading a cargo, should proceed “  to 
London or Tyne Dock to such ready quay berth 
as ordered by the charterers.”  Demurrage at an 
agreed rate per day, and the captain or owners to 
have an absolute lien on the cargo fo r  a l l fre ig h t, 
dead fre igh t, and demurrage.

The vessel was ordered by the charterers to a 
London dock, but upon her a rr iv a l there there was 
no quay berth ready fo r her reception, and a 
delay o f one day was thereby caused in  discharging  
her cargo.

H eld, that, on the true construction o f the charter- 
pa rty , the charterers were bound to name and 
provide a  ready quay berth, and that fo r  a delay 
caused by the ir neglecting to do so the p la in tiffs  
were entitled to a lien on the cargo fo r  demurrage, 
the damages being sufficiently in  the nature o f 
demurrage to come w ith in  the demurrage clause 
in  the charter-party.

Judgment o f Mathew, J. affirmed.
T his was an appeal from a judgm ent of Mathew, J. 
s itting  at N is i Prius w ithout a ju ry .

By a charter-party made on June 21, 1882, 
between the plaintiffs and E. J. Hough and Co., 
for the charter by Hough and Co. of the plaintiffs’ 
steamship, the Wimbledon, i t  was agreed that 
the Wimbledon should proceed to Tripoli, and 
there load a cargo of esparto fibre, and when so 
loaded should proceed “  to London or Tyne Dock 
to such ready quay berth as ordered by the char
terer,”  “  cargo to be delivered as fast as steamer 
can deliver per working day, weather perm itting, 
Sundays, Bank Holidays, Good Friday, and 
Christmas Day, and accidents excepted.”  “  De
murrage to be at the rate of 30Z. per running 
day.”  “  In  no case, unless in  berth before noon, 
shall the lay days count before the day following 
that on which the vessel is in  berth at ports of 
loading and discharging, ready to load or deliver, 
and notice thereof given in  w riting.”  “  The captain 
or owners having an absolute lien on the cargo 
for all freight, dead freight, and demurrage in 
respect thereof.”

In  the month of Ju ly  1883 a cargo of esparto 
fibre was shipped on board the Wimbledon at 
T ripoli, under a b ill of lading, by which the cargo 
was made deliverable to Hough and Co., or their 
assigns, they paying fre ight and performing all 
other conditions as per charter-party.

The charterers ordered the vessel to M illw a ll 
Dock, London, and she arrived in  that dock on 
the evening of the 13th Aug. 1883, but no quay 
berth was there ready for her, and she was never 
able to get alongside a quay berth u n til the 
16th Aug.

The consequence of there being no quay berth 
ready fo r her reception was tha t a delay was 
caused in  the discharging of the vessel’s cargo, 
in  respect of which delay the plaintiffs claimed a 
lien upon the cargo for two days’ demurrage at 
30Z. per day, according to the charter-party. The 
plaintiffs, therefore, under the Merchant Shipping 

(o) Imported By A, A. HorjciMS. Esq., Barrister-at-Law.
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Amendment A c t 1882, pu t a stop-order on the 
goods by landing them and placing them w ith  the 
M illw a ll Dock Company, subject to the lien for 
60Z. for two days’ demurrage.

The defendants had bought the cargo from the 
charterers, and claimed the delivery of i t  to them 
as owners, by virtue of the delivery orders given 
to them by the charterers, under and by virtue of 
the b ill of lad ing ; but in  consequence of the stop 
order they were obliged to deposit the sum of 60Z. 
w ith  the M illw a ll Dock Company in  order to 
obtain delivery of the cargo.

The defendants disputed the p la intiffs ’ r ig h t to 
the lien, and gave notice, under the statute, to 
the dock company to retain the 60Z. on their 
behalf.

The p la intiffs thereupon brought the action to 
establish their rig h t to the lien, and to recover 
the 60Z. so deposited by the defendants.

The action was tried before Mathew, J. w ithout 
a ju ry , and that learned judge held that, according 
to the true construction of the charter-party the 
plaintiffs had a lien for demurrage i f  the 
charterers delayed the vessel beyond the time 
required for discharging her, either by fa iling to 
provide her w ith  a quay berth or by delay in  
discharging. He gave judgment fo r the plain
tiffs  fo r 30Z., as i t  appeared from the evidence 
tha t the failure to provide a quay berth had 
only caused a delay of one day. The p la intiffs 
agreed to accept that amount.

The defendants appealed.
G ully, Q.C. and Douglas W alker for the appel

lants.—The destination of th is vessel was a quay 
berth. U n til she reached tha t destination the lay 
days would not begin to run, and therefore 
demurrage could not begin to be reckoned u n til 
the vessel was alongside a quay berth in  the 
M illw a ll Dock, to which dock she was ordered by 
the charterers. (M urphy  v. Coffin, 12 Q. B. D iv. 
87.) (a) A fte r tha t time there was no delay, and

(a) Dec. 13,1883.
(Before M a t h e w  and D a y , JJ .l 

M u r p h y  v . Co f f in  a n d  Co.
T h is  was an action for demurrage tried in  the Glamor
ganshire County Court. The County Court judge gave 
judgment for the defendants, subject to a  case for the 
opinion of the Queen’s Benoh Division.

The material facta were as follows : B y a charter- 
party , dated June 23, 1880, the plaintiff’s steamship 
F o y le  was to load from the charterers’ agents a t Cardiff, 
a cargo of coals, and being so loaded, proceed to Dieppe, 
and deliver the same alongside consignees’ or railway  
wharf, or into lighters or any vessel or wharf where Bhe 
may safely deliver as ordered; cargo to be loaded, and 
discharged in  forty-eight running hours; demurrage 
over and above tho lying time at 10«. an hour. The 
ship arrived in the dock a t Dieppe about 5 p.m . on 
July 1, and was ordered by the charterers to discharge at 
the railway wharf. Owing to a ll the discharging berths 
being occupied until 7.30 p.m. on Ju ly 2, she was 
not berthed at the railway wharf until then, and was 
finally discharged about 4.30 p.m. on July 5.

F . J .  C h u rc h  for the plaintiff.
H o rn e  P a y n e  for tho defendants.
M a t h e w , J .—I t  is the ordinary and reasonable^ rule 

th a t the lay days under a charter-party do not begin to 
run un til the vessel has arrived a t her place of destina
tion. The charter-party here seems to have been framed 
in the hope of avoiding the questions which have arisen 
in numerous cases as to the respective rights and 
liabilities of shipowners, charterers, and consignees, 
w ith  respect to the discharge of cargo where the place 
of destination is a dook. B y the terms of the charterer, 
the veRsel, having loaded the cargo, is to “ therewith

therefore there is in  this case no claim for demur
rage proper, and i f  there is no claim for demurrage 
proper the plaintiffs have no lien on the cargo.
I t  may be that the plaintiffs have some remedy 
against the charterers for delaying the vessel, 
assuming that the true meaning of the clause in  
the charter-party is that the charterers are bound 
to pro vide a ready quay be rth ; but that is a, remedy 
against them only, and i t  is not a claim w ith in  the 
demurrage clause of the charter-party, and does 
not give them a lien on the cargo. [Brett, M.R. 
Demurrage is a term sufficiently elastic to include 
such a case as th is : Sanguinetti v. Pacific Steam  
N aviga tion  Company, 3 Asp. Mar. Law Cas. 300; 
35 L  T. Rep. N. S. 058; 2 Q. B. Div. 238.] In  
that case the lay days had begun to run.

W. Baugh A llen  and J. A . H a m ilton  for the 
Dlaintiffs.—Under this charter-party the char
terers were bound to provide a quay berth ready 
for the vessel upon her arrival at the dock to 
which she was ordered. That is the very purpose 
of inserting the word “ ready ” in the clause, lhe  
delay arose in consequence of the charterers 
failure to do what they were bound to do to expedite 
the vessel’s discharge. A  delay so caused pro
perly gives rise to a claim for demurrage.

G ully , Q.C. in  reply.
Brett, M.R.—The question in  th is case must 

be whether, aB between shipowner and charterer, 
a charterer in  the position of th is defendant 
would be liable, and, i f  so, to what extent. I  he 
charter-party is a very d ifficu lt one to construe, 
but assistance may bo obtained from a con
sideration of the question. In  whose favour is the 
clause referred to inserted P The clause is 
express in  its terms—namely, that when the 
vessel is loaded she is to proceed “  to such ready 
quay berth ”  as ordered by the charterers. Ihe  
word “  ready ”  there inserted has, as between 
shipowners and charterers, a definite and express

proceed to Dieppe, and deliver the same alongside con
signees’ or railway wharf or into lighters or any vessel 
or wharf where she may safely deliver as ordered. 
The place of destination, therefore, is one of these 
named places which the charterers may order. On the 
vessel’s arrival at Dieppe, she was ordered to discharge 
at the railway wharf, but, i t  being occupied by other 
vessels, there was no berth then vacant for her, and it  
was not un til she obtained one that she was able to dis
charge W ith  a ll respect to the learned judges who 
decided the case of D av ies  v. M cV eagh  (4 Asp. M ar. Law  
Cas. 149; 4 Ex. D iv. 2G5 ; 41 L. 1 . Rep. N . S. 308), I  
th ink i t  inconsistent w ith  other cases referred to in  
argument here to-day. I t  is to be observed that the 
attention of the court in  th a t case does not seem to have 
been oalled to the fact th a t under the charter-party the 
High Level Dock was the place of destination. I t  seems, 
on the contrary, to have been assumed that the place of 
destination was the W ellington Dook. In  the case of 
S tra h a n  v. G a b rie l, which is not reported, but is men- 
tioned in Nelson  v. D a h l (L . Rep. G App. Cas. 38 ; 4 Asp* 
M ar. Law Cas. 392 ; 44 L . T . Rep. N . S. 381), the facts 
were the same as in the present case, w ith  the exception 
that the charterer had no option as to the place ot 
destination. B ut the faot that in  this case an option is 
given to the charterer does not, in  my view, prevent 
th at case from covering this in  principle. Here, I  am 
of opinion that the railw ay wharf was the only P“106, oI 
destination under the charter-party, and that the lay  
days did not begin to run un til the vessel had secured a 
berth there. The result, therefore, is that the plaintiff 
must fa il, and that our judgment is for the defendants.

D a y , J. concurred.
Solicitors for the plaintiff, Ing leA ew , In c e , and V a c lie ll.
Solicitors for the defendants, G regory , R o w c liffe .a n a C o .
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meaning, and the question is, in  whose favour 
that word is inserted. I t  seems to me that, i f  
the word “  ready ”  had been omitted, the clause 
would have been a clause entirely in  favour of the 
charterers, g iving them power to order the vessel 
where they liked, but that when the word 
“  ready ”  is inserted, the clause is then lim ited 
thereby in favour of the shipowner—in this 
respect, that the vessel is not to be kept waiting 
the convenience of the charterer; and the mean
ing of the clause, then, is that the charterer shall 
have power to order the vessel to such a dock 
and such a quay berth as shall be most to his 
benefit, but that he undertakes that a quay berth 
shall bo “  ready ”  for her reception. By this 
clause, therefore, a charterer does bind himself to 
name a quay berth ready to receive the vessel so 
soon as she was ready to proceed there, which in  
this case would be so soon as she entered the 
M illw a ll Docks. I f  so, then there was in this 
case a default on the part of tho charterer because 
a quay berth was not thus ready to receive her. 
What, then, in  the nature of things, would be the 
result of that default to the shipowner ? The 
only result would be that his vessel would be 
detained, and detained by the default o f the 
charterer. For such a detention the parties to 
this charter-party have agreed that 301 a day 
shall be paid to the shipowners. Demurrage is 
the agreed amount of damage to be paid fo r the 
delay of a vessel, caused by a default o f the 
charterer either at the commencement or the 
end of her voyage. I t  is true that in  th is case 
the damage is not s tric tly  demurrage; but i t  is in 
the nature of demurrage, and the demurrage 
clause in a charter-party is elastic enough, in the 
ordinary construction of a charter-party, to com
prise such a damage as this. Therefore the 
liab ility  of the defendants is to be measured by 
the same liab ility  as that of the charterers i f  they 
had been defendants, and I  th ink, therefore, that 
the judgment of Mathew, J. was right, and the 
appeal must be dismissed.

B a g g a l l a y , L.J.—I  am of the same opinion. I  
th ink  the word “ ready”  is introduced into the 
charter-party in  order to protect the shipowner 
against the possibility of a dock being named by 
the charterer and no quay berth being found 
therein ready to receive the vessel. The clause, 
therefore, imposes an obligation upon the 
charterer of finding and naming such quay 
berth.

L in d l e y , L.J.—I  am of the same opinion. As 
soon as one is satisfied that the word “  ready ”  is 
a word inserted fo r the benefit of the shipowners, 
i t  follows that the charterers must provide a quay 
berth, or pay damages fo r not doing so. I t  is 
now said that those damages are not covered by 
the demurrage clause; but i t  was pointed out in  
Sanguinetti v. Pacific Steam N aviga tion  Company 
(ubi sup ) that a demurrage clause was elastic 
enough to meet such a case as this. I  th ink  the 
appeal must be dismissed.

Appeal dismissed.
Solicitors for plaintiffs, Ingledew, Ince, and Colt.
Solicitors for defendants, Lyne  and Holm an.

C h u r c h w a r d e n s , & c . ,op T w e e d m o u t h . [Q .B .  D i v .

HIGH COURT OF JUSTICE.
Q U EEN ’S BEN C H  D IV IS IO N .

Dec. 1 and 19, 1885.
(Before C a v e  and W il l s , JJ.)

T h e  B e r w ic k  H a r b o u r  C o m m is s io n e r s  (apps.) v. 
T h e  C h u r c h w a r d e n s  a n d  O ve r s e e r s  of t h e  
P a r is h  of T w e e d m o u t h  (reaps.). fa )

Poor rate—Rateable value—Bocks— Tolls—H a r 
bour dm — Tonnage duties— A dd itiona l duty on 
vessels using dock.

The Commissioners o f Berwick H arbour were em
powered, under 48 Geo. 3, c. ci. and  25 &  26 Viet, 
c. xxv., to improve the navigation o f the harbour, 
the soil o f which was not vested in  them, and to 
construct quays and land ing places which were 
vested in  them. In  return, they were entitled to 
receive: certain rales and duties o f tonnage fro m  
a ll ships using the harbour, and on a l l goods 
shipped fro m  or landed on the quays and land ing  
places. B y  35 Viet. c. ix ., they were empowered 
to make and m a in ta in  a wet dock. The duties 
on goods substituted by the la ter Act were prac
tica lly  the same as those given by the Act o f  1862, 
w ith  the exception that there was a new clause to 
the effect that add itiona l dues o f 75 per cent, 
above the rates specified were to be payable on the 
completion o f the wet dock on goods (except coal, 
iron , or lim e) loaded or discharged in  the dock, 
or exported or imported in  vessels o f  100 tons or 
upward. B y  sect. 66 o f the later Act, the com
missioners were empowered to levy a harbour duty 
o f  3s. 4L  on every ship entering the harbour. B y  
the 2£>th section o f the same Act, f o r  the rates and 
duties given by the Act o f  1862, were substituted 
the tonnage dues on ships entering or leaving the 
harbour, contained in  schedule B. This schedule 
contained two sets o f rates, one f o r  vessels under 
100 tons, the other fo r  vessels o f or above 100 tons; 
i t  also contained the fo llow ing  new clause : “  A d
d itio n a l dues to be payable on completion o f wet 
dock. F o r every ship or vessel entering the wet 
dock, over and above the before-mentioned dues, 
f o r  every ton, 2d."

The commissioners were assessed to a poor rate, fo r  
the pa rish  o f Tweedmouth, as occupiers o f the 
wet dock, a t a  gross estimated ren ta l o f 13801, 
and a rateable value o f 11801 I n  this estimate 
both the harbour due and the tonnage duties o f 
the vessels using the dock were included by the 
assessment committee. The commissioners ap
pealed to quarter sessions, and the Recorder was 
o f opinion that both the harbour due and the ton
nage duties ought to be excluded when ascertaining 
the rateable value o f the dock, and amended the 
rate, a lte ring the assessment to a gross estimated

'  ren ta l o f 6361 and a rateable value o f 5301
The assessment committee appealed by way o f a 

special case.
H e ld, on the argument o f the case, that the decision 

o f the Recorder was righ t, and that as the dock 
was not the sole meritorious cause o f the commis
sioners’ rig h t to the dues, the harbour due and the 
tonnage duties were not to be taken in to  account 
in  ascertaining the rateable value o f the dock, 
but only the add itiona l 2d. per ton levied on ves
sels actually entering and using the dock.

Reg. v. The Dock Company at Kingston-npon- 
H u ll (7 Q. B. 2) distinguished.
(«) Reported by W. P. E ve k s le y , Esq., Barrister-at-Law.
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T h is  was a case stated for the opinion o f  the 
court by the Kecorder of Berwick-upon-Tweed; 
of which the following are the material parts :—

1. The appellants were the commissioners in 
corporated by the Berwick-upon-Tweed Harbour 
A ct 1862, “  A n  Act for the preservation and im
provement of the Pier and Harbour of Berwick- 
upon-Tweed,”  and the respondents were the 
assessment committee of the Berwick-upon- 
Tweed Union and the overseers of the poor of 
the parish of Tweedmouth, in tho said county.

2. The appellants were assessed to a rate, dated 
tbo 20th Nov. 1884, and made for the relief 
of the poor of the said parish, as “  occupiers of 
the dock-buildings and plant, Main-street, Tweed
mouth,”  at a gross estimated rental of 13801. and 
a rateable value of 11501., and were appealing 
against such assessment.

3. The Harbour of Berwick-upon-Tweed is a 
natural tida l harbour, navigable for about a mile 
upwards from its m outh ; and down to the year 
1808 it  was managed by the mayor, bailiffs, and 
burgesses of the borough, who, for that purpose, 
levied certain dues on all shipping entering the 
harbour. In  that year an Act of Parliament was 
passed (48 Geo. 3, c. ci.), whereby certain com
missioners were appointed for rebuilding and 
maintaining the pier, and for erecting such other 
works as m ight seem proper and expedient for 
the preservation and improvement oi the said 
harbour. A  new scale of rates or duties on goods 
and ballast imported into or exported out of the 
harbour was substituted fo r those formerly levied, 
certain rates or duties of tonnage were imposed, 
and a due of 3s. Ad. for every vessel coming into the 
harbour, which was in substitution for the dues 
levied before the passing of the said Act. Under 
this Act the said pier was rebuilt and quays 
and wharves constructed, and other improve
ments carried out from the funds at the disposal 
of the said commissioners.

4. In  1862 a further A ct of Parliament was 
passed, 25 Y ic t. c. xxv., reconstructing and incor
porating the said commissioners, vesting in tho 
new body a ll the property of the former commis
sioners, and substituting new rates or duties on 
goods and ballast imported into or exported from 
the harbour, and new rates or duties of tonnage, 
and retaining tho before-mentioned due of 3s. 4ct. 
on a ll vessels entering the harbour.

5. In  1872 a further A ct of Parliament was 
passed, 35 Y ic t. c. ix., g iving the said commis
sioners power to construct a wet dock, and other 
works incidental thereto, and new schedules of 
rates, or dues on goods and on tonnage were 
substituted for the former ones. The rates and 
dues levied under the A ct consisted o f : (1.) Shore 
dues on goods imported into or exported from 
the harbour. (2.) Additional dues to be payable 
on completion of the wet dock; that is to say, 
all goods loaded or discharged in the dock, or 
exported or imported in  vessels of a registered, 
tonnage of 100 tons and upwards to be charged 
75 per cent, above the ordinary rates. (3.) Bal
last dues. (4.) Tonnage dues on ships on entering 
or leaving the harbour, and a due of 3s. 4<t. on 
every vessel. (5.) Additional dues to be payable on 
completion of the wet dock ; that is to say, 2d. per 
ton on every ship or vessel entering the wet dock, 
over and above the ordinary tonnage dues, and a 
further sum at the rate of one halfpenny per 
registered ton per week alter tho first six weeks,

in  the case of any ship remaining in  the dock 
longer than six weeks, unless wind-bound or 
detained by stress of weather. (6.) Kates for the 
use of staitbs, cranes, tramways, sheds, and 
weighing machinery.

6. A ll money received by the appellants from 
rates or duties, or other sources of inoome under 
the ir said Acts, was required to be applied in  the 
manner and order following, and not otherwise, 
namely : F irst, in paying interest accruing due on 
money borrowed, and providing the requisite 
annual instalments or appropriations fo r payment 
off of the principal thereof, and in paying annu
ities granted under the said Act of 1872. becondly, 
in  paying the current working and establishment 
expenses of the appellants, and their expenses of 
maintaining and keeping in repair their works.

7. The appellants, accordingly, constructed a 
wet dock upon the south side of the river, upon 
a portion of the foreshore which was purchased 
from the Crown by them. The said dock was 
opened by them in 1876. This dock and other 
works connected therewith, under description of 
“  dock-buildings and plant,”  were, together w ith 
the pier or wharf called Carr Bock, the subject 
of the rate appealed against.

9. Previously to the year 1808 Carr Bock was 
a natural rock projecting in to the rive r at high 
water, at the end of which the river, bv its 
scouring action, excavated a deep hole in which 
vessels could lie afloat. A t  some time between 
1808 and 1862 works were done upon the said rock 
for the purpose of rendering i t  more convenient 
for use as a wharf, and such works had since 
been, and were still, maintained and repaired by 
the appellants, and shore dues had been, and 
were still, received by them in respect of goods 
landed and shipped at the said rock.

10. No portion of the bed of the harbour was 
vested in the said commissioners, and they had no 
ownership in  nor occupation of it.

11. The following figures were agreed upon 
between the parties as representing, for the pu r
poses of this appeal, the receipts and outgoings 
of the said commissioners :

T w e e d  D o c k .
d .

6

A c tu a l R ece ip ts. £  «.

1. Dock dues, i .e ., the 2d. per ton, payable
by every ship or vessel entering the wet 
dock, schedule B . ............................................. 17® 7

2. Shore dues, being the dues on all goods 
landed in the dock, under schedule A ., 
including 75 per cent, additional payable
on completion of the dock ............................. 621 11 2

D itto , on goods exported..................................  35 18 1
3. Crane dues, schedule C. ...   23 11 8
4. Tonnage dues, schedule B ., being the ton

nage dues on ships entering or leaving the 
harbour, irrespective of their entering or 
not entering the dock, but received from
vessels which did enter the dock ..........  986 17 9

5. Harbour duty, schedule B., being a duty 
of 3s. 4ci. payable by every ship or vessel 
coming into the harbour, irrespective of 
the dock, but received in respect of
vessels which did enter the dock ..........  17 0 0

A c tu a l O u tgo ings a t tr ib u ta b le  e xc lu s ive ly  to  the  Dock.
1. Wages of dock attendants and engineer

at steam crane, oil for lamps, and other 
»tores.....................................................................MS ®

2. Dredging at entrance, average.....................-ou u u
N o t e .—N o allowance in  these figures was made fo r

I costs of management, tenants’ profits, renewals, or 
I interest on borrowed money.
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For renewals, i f  chargeable, the amount £  s. d .
to be taken a t ...................................................  250 0 0

I f  i t  was held th a t the tonnage dues above 
mentioned ought to have been taken into  
account in estimating tho rateable value 
of the dook, it  was further agreed that 
there should be further deducted as an 
annual outgoing against the dock a pro
portion of the general charges of the har
bour, such as clerk and harbour master’s 
salary, lighthouse expenses, steam tug,
&c., &c., and allowance for renewals
(pier & c . ) ........................................................... 350 0 0

Kates inoluded in this sum.
N ote .—I t was open to the appellants to contend 

that in addition to tho items above specified, deduc
tions or allowances should be mado in respect of 
interest on borrowed money and tenants’ capital and 
profits.

Ca r e  K o c k .

Receipts.

1. Amount actually received fo r “ tonnage 
dues,’ ’ schedule B ., from vessels moored
at this berth ...................................................  347 5 4

2. D itto , harbour duty, d itto ......................... 15 10 0
3. Amount received from shore duos on

goods landed a t thi3 berth, schedule A . ... 230 9 4
D itto , shipped a t ditto ..............................  73 3 6

O utgo ings.
R epairs ...........................................................  15 0 0
Proportion of general harbour expenses, in

cluding rates ........................................... ••• 80 0 0
Renewals ...........................................................  50 0 0
N o t e .—N o allowance mado in  these figures fo r 

tenants ’ cap ita l or pro fits .
12. The appellants, in  the years 1874, 1875, and 

1876, borrowed from  the Public Works Loan Com
missioners, upon mortgage upon their said pro
perty, the sum of 35,000!., of which sum there 
was at the date of the appeal, owing to the said 
commissioners the principal sum of 31,590!. 4s. 7c!. 
and the snm of 240!. 12s. interest thereon, at the 
rate of 35  per cent, per annum.

13. The appellants have borrowed the further 
sum of 25,000!., which loan is secured by bonds 
issued by them upon the security of the whole of 
the property, tolls, and dues of the appellants, and 
of such last-mentioned sum there is s till owing by 
the appellants the sum of 23,280!., the interest 
and charges upon which for the year 1885 amount 
to the sum of 1166!. 4s.

14. On behalf of the appellants, i t  was con
tended : first, that, in order to  obtain the rate
able value of the property rated, the tonnage 
dues and harbour duty were not to be taken into 
consideration, because they were not earned in 
respect of the said dock or Carr Rock, bu t were 
payable by all vessels entering the harbour, 
whether using the said dock or not, and that, 
therefore, the sums of 986!. 17s. 9d., 17!., 
347!. 5s. id ., and 15!. 10s. should be omitted from 
the lis t of receipts; secondly, that the said 
commissioners were entitled to deduct from the 
annual receipts interest on the capital necessary 
to carry on the business and tenants’ profits.

15. On behalf of the respondents i t  was con
tended that tonnage dues and harbour duty paid 
to the appellants upon all vessels which actually 
used the wet dock or the Carr Rock were to be 
taken into consideration in ascertaining the said 
rateable value; that the appellants were re
stricted under the said Acts in the application of 
the ir income, and therefore were not entitled to 
any deduction from the gross value of the ir said 
property in  respect of tenants’ profits, and that

payments o f the interest upon moneys borrowed 
by them were in  the nature of payment of rent, 
and not to be deducted from the gross value, and 
that the appellants were not overrated.

16. The recorder decided, 1st, That in  ascer
ta in ing the rateable value of the appellants’ said 
property the tonnage dues and harbour duty re 
ceived by them as aforesaid, were not to be taken 
in to consideration. 2nd. That the appellants wore 
not entitled to reduction in  respect of interest 
on tenants’ capital or tenants’ profits. 3rd. That 
the appellants were overrated ; and by his order 
allowed the appeal and altered the said assess
ment, in accordance w ith  such decisions, to a 
gross estimated rental of 636!. and a rateable 
value of 530!.

I f  the court should be of opinion that the said 
order was correct in point of law, i t  was to be 
affirmed. I f  the court should be of opinion that 
the said order was not correct in point of law, i t  
was to be quashed.

J. L . W alton (R. Cunningham Glen w ith  him) for 
the assessment committee.—The order of the re
corder ought to be quashed, and the original rating 
of the appellants restored. The charge of 2d. per 
ton on vessels entering the commissioners’ dock 
ought not to be the only basis for ra ting tho ir 
premises ; the dues levied upon the tonnage of the 
vessels entering the harbour should also be added, 
because were i t  not fo r this wet dock, where they 
may easily unload their cargoes, ships would not 
enter the harbour at all. In  1862 the Carr Rock 
was turned into a quay, under a private A ct of 
Parliament which vests the property in  the new 
commissioners, and sect. 6 6  gives them power 
to take rates and duties on the tonnage, and 
generally new powers which the old commis
sioners did not possess. Sect. 25 of tha t A ct 
substitutes fo r the rates and duties on goods 
given by the A ct of 1862 the shore dues on 
goods imported in to or exported from the har
bour, as set out in schedule A., which contains a 
new clause to the effect tha t additional dues arc 
to be payable on the completion of the wet dock, 
and goods (w ith certain exceptions) loaded or dis
charged in the dock, or exported or imported in 
vessels of a registered tonnage of 1 0 0  tons or 
upwards, are to be charged 75 per cent, above the 
rates specified. The same section also substituted 
fo r the rates and duties under the A c t of 1862 
the tonnage dues on Bhips on entering or leaving 
the harbour, contained in schedule B., which 
schedule contains a new clause to the effect that 
additional dues are to be payable on the comple
tion of the wet dock, fo r every ship or vessel 
entering the wet dock, over and above the before- 
mentioned dues, fo r every ton 2d. These dues 
are to be paid on completion of the wet dock, and 
i t  has been completed, consequently the tonnage 
dues and harbour duties on all vessels entering 
the harbour ought to bo taken into account in  
estimating the rateable value of the dock, because 
the increase in  theso dues is to be attributed to 
the exponse incurred by the commissioners in 
making the wet dock. I t  was the objeot of the 
Legislature to induce the commissioners to make 
this dock. Next, the whole of the tonnage dues 
and the duties paid by ships actually entering tho 
wet dock ought to bo brought into the account, 
and not merely the additional 2 d. per ton :

Reg. v. K in g s to n -u p o n -H u ll Dock C om p a n y , 7 Q. B.
2 ; 14 L . J. 114, M . C.
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The present case cannot be distinguished from 
the H u ll Dock case, and there the tonnage dues on 
ships using the dock were taken into account in  
ascertaining the rateable value of the dock. I f  
the vessels use this wet dock the ir tonnage dues 
are earned in respect of it, and are therefore 
properly rateable. The commissioners may get 
profits from the use of the dock by increasing 
the tonnage dues and le tting the additional 2d. 
per ton go, and so escape rateability of the dock 
altogether.

R id ley (F. D . B lake  w ith him) for the commis
sioners.—I t  was intended by the Legislature in 
this case that all vessels coming w ithin the mouth 
of the Berwick Harbour should pay both a har
bour duty and a tonnage duty, and when the wet 
dock was completed and ready for use, the com
missioners were empowered to make an additional 
charge of 2d. per ton on every vessel making use 
of the dock. This additional duty is alone to be 
taken into account, and not the harbour and 
tonnage duties, and certainly not the harbour 
duty of 3*. 4d. per vessel. The H u ll Dock case 
{ub i sup.) is distinguishable from the present one. 
There was no harbour or dock at H u ll before 
those made under statutory sanction, and no addi
tional duty was imposed upon vessels making use 
of the docks, and certain duties were made pay
able to the company making tho docks, for every 
ship coming into or going out of the harbour, 
baBin, or docks w ith in  the port of H u ll. B u t in  
the present case there has been an additional 
duty imposed on vessels using this wet dock, and 
this additional duty has been r ig h tly  taken into 
consideration. The difference between the two 
cases is shortly th is : in  the H u ll Dock case there 
were no other dues receivable by the dock owners, 
except the tonnage dues on ships entering the 
harbour end port, and i f  these had been sub
tracted there would have been nothing le ft to  be 
taken into consideration; but in  the present case 
that is not so. The H arbour Commissioners fo r  
New Shoreham v. The Overseers o f Lancing  (L. Rep. 
5 Q. B. 489) is in  point.

Walton, in  reply, cited
C ory  v. B r is to v j, 32 L . T . Rep. R . S. 797 ; 1-. Rep. 10

C. P . 504.
Cur. adv. vult.

Dec. 19.— C a v e , J.—The only point raised for 
our consideration upon the argument of this 
appeal was whether, in  assessing the Berwick 
Harbour Commissioners to the poor rate in 
respect of the ir dock buildings and plant, both 
tonnage dues and harbour duty, received by them 
under the Harbour A c t 1872, are to be taken into 
account. I t  appears that in  the early part of th is 
century the pier, formerly bu ilt to  shelter the 
Berwick harbour from storms, had gone to decay 
whereby the harbour was much exposed to storms, 
and the navigation thereby was much impeded by 
sand banks and other obstructions, and in danger 
of becoming altogether unfit fo r the purposes of 
trade. The Legislature thereupon interposed, 
and by 48 Geo. 3, c. ci., appointed commissioners 
w ith power to improve the navigation of tho 
harbour by deepening i t  and removing obstruc
tions, and to make and erect jetties, capstans, 
and other engines, and posts for preserving the 
navigation and rendering i t  more safe and com
modious, and to make quays and docks for the 
better accommodation of the shipping and the

trade of the port. The commissioners were also 
empowered (sect. 31) to make regulations for the 
navigation of the harbour and of all vessels re 
sorting thereto, and for the loading and delivering 
of goods, and for the quays under their authority, 
and for the laying of goods thereon. For the 
purpose of providing funds fo r the undertaking 
the commissioners were empowered (sect. 33) to 
demand and collect {a) certain rates or duties on 
goods and on ballast imported into or exported 
from the harbour, and also (fe) certain rates or 
duties of tonnage on Bbips using the harbour for 
trading purposes or shelter. By sect. 42 the 
commissioners were empowered to let these rates 
and duties, either from year to year or for any 
term  not exceeding seven years. This A ct was 
repealed by the Berwick Harbour Act 1862, and 
from the recitals contained in the later Act i t  
appears that the commissioners had re-erected 
the pier and kept i t  in  repair, and had erected a 
lighthouse and quays, wharves, jetties, and offices, 
and had provided steam-tugs, buoys, moorings, 
anchors, and dolphins, and had kept in  repair the 
previously existing quays and wharveB, and had 
removed various sand banks and other obstruc
tions and annoyances to the navigation w ith in  
the harbour. By sect. 14 the commissioners were 
empowered to erect a ll such piers and other works 
authorised by the repealed Act as had not then 
been erected, or as the commissioners thereafter 
m ight deem i t  necessary to erect, and to maintain 
the piers and works already erected or thereafter 
to be erected. By sect. 49 they were empowered 
to dig and remove sand, gravel, or clay, in  any 
part of the harbour; and by sect. 50, to dredge 
any banks, shoals, or channels w ith in  the harbour 
fo r the better maintaining and improving the 
navigation thereof, and to remove any other 
obstructions and impediments. By sect. 66 they 
were empowered to demand and collect certain 
rates and duties on goods and on ballast imported 
in to or exported from the harbour, and also cer
tain rates or duties of tonnage, which la tter were 
only one half the amount of those given by the 
earlier Act, except the harbour duty, which in  
each case was 3s. 4d. on every ship coming in to 
the harbour. The scil of the harbour was not 
vested in  the commissioners by either Act. So 
fa r the case is comparatively free from difficulty. 
The commissioners were empowered to improve 
the navigation of the harbour, the soil of which 
was not vested in  them, and received certain 
rates and duties of tonnage from all ships using 
the harbour. They were also empowered to con
struct quays and landing places, which were 
vested in them, and received certain rates or 
duties on all goods shipped from or landed on 
these quays and landing placeB. The tonnage 
rates and duties were granted for, and arose from, 
the use of the land covered w ith water which the 
commissioners did not occupy. The rates and 
duties on goods were granted for, and arose from, 
the use of the quays and landing places ; and con
sequently, where the commissioners were the oc
cupiers of the quays and landing places, these rates 
and duties on goods were in the nature of profits 
arising from the land so occupied, and were 
rateable.

We have, however, to deal w ith  tho new 
conditions introduced by the A ct of 1872, which, 
by sect. 4, empowered the commissioners to make 
and maintain a wet dock, an embankment below



536 MARITIME LAW CASES.

Q.B. D iv.] B e r w ic k  H a r b o u r  C o m m is s io n e r s  v. C h u r c h w a r d e n s , & c ., oe T w e e d m o u t h . [Q.B. D i v .

higb-water mark, a quay or quays, an entrance 
into the dock, a gangway, and an access to the 
quay, and all necessary subsidiary works. They 
were also empowered (sect. 20) to purohase 
fisheries in the harbour, with a view to the im 
provement of the navigation of the harbour or 
the increase of the accommodation available for 
vessels frequenting the same. By sect. 25 there 
were substituted tor the duties on goods given by 
the Act of 1862 the shore dues on goods imported 
into or exported from the harbour set out in 
schedule A. which are very much the same as 
those contained in the A ct of 1862, except that 
schedule A . contains this new clause: “  Additional 
dues to be payable on completion of wet dock. 
Goods (except coal, iron, or lime) loaded or dis
charged in the dock, or exported or imported in 
vessels of a registered tonnage of 100 tons or 
upwards, to be charged 75 per cent, above the rates 
specified.”  Sect. 25 also substituted for the rates 
and duties of tonnage given by the Act of 1862 
the “ tonnage dues on ships on entering or leaving 
the harbour,”  contained in  schedule B. In  that 
schedule there are two sets of rates, one for ves
sels under, the other for vessels of or above, 100 
tons. The rates for vessels under 100 tons are 
practically the same as those imposed by the Act 
of 1862. Those for vessels of or above 100 tons 
are 2d. a ton higher than the other rates, but s till 
lower than the rates imposed by the A c t of 1808. 
Schedule B. also contains the following new 
clause : “  Additional dues to bo payable on com
pletion of wet dock.' For every ship or vessel 
entering the wet dock, over and above the before- 
mentioned dues fo r every ton 2d:”

Under these circumstances, i t  was contended 
that the tonnage dues and harbour duty on 
all vessels entering the harbour should be 
taken into account in estimating the rateable 
value of the dock, because the increase in 
these dues (which, however, only existed in 
the case of vessels of or above 100 tons) 
must be attributed to the expense incurred 
by the commissioners in  making the wet dock. 
To this, however, i t  seems to be a sufficient 
answer that the commissioners were by the 
Act of 1872 empowered to execute other 
works in addition to the wet docks, and 
that these dues were authorised to be taken 
immediately on the passing of the Act, and before 
the wet docks were completed or even begun, and 
m ight, i t  would seem, be taken although the 
wet docks never were made at all. I  am there
fore of opinion that these rates and duty are 
unconnected w ith the wet docks, and cannot be 
said to have been earned by them. Secondly, i t  
was urged that, assuming the tonnage dues and 
duty on all ships could not be taken into account, 
yet at least the whole of the tonnage dues and 
the duty paid by ships actually entering the wet 
dock should be brought into the account, and not 
merely the additional 2d. per ton. The word 
“  additional ”  i t  was said showed that the totality 
of the dues in the case of a vessel entering the 
wet dock must be treated as a single and ind iv i
sible payment, and the whole of i t  must be 
deemed to be earned by the wet dock. For this 
position the case of lleg. v. H u ll  Dock Company 
(7 Q. B. 2) was cited. In  that case certain 
dues were given to the dock company in respect 
of the charges and expenses they had been at in 
making the docks, and these dues were of the

same amount and were equally payable whether 
the ships entered the docks the property of the 
company, or merely entered the harbour which 
was not the property of the company without 
going in to the docks at all. The docks were the 
sole meritorious cause of the company’s righ t to 
the dues, and it  was held that the dues were not 
the less earned by the docks where the ship 
actually entered the docks because the ship must 
have paid the same amount if  i t  had not entered 
the docks at all. In  the present case the wet 
dock is not the sole meritorious cause of the 
commissioners’ right to the dues. On the contrary, 
the commissioners have executed and maintain 
works in  the harbour by which ships using the 
harbour are directly benefited; and seeing that 
all ships entering the harbour pay a certain and 
uniform rate whether they enter the wet dock or 
not, while those whioh enter the wet dock pay an 
additional rate of 2d. a ton from which those who 
do not enter i t  are free; and seeing tha t the 
former rate was always payable even before the 
wet dock was made, while tho additional rate only 
came into operation when the wet dock was com
pleted, the inference is, in my judgment, irresist
ible that the additional 2d. a ton alone is earned 
by the wet dock, and that the dues whioh a ll 
vessels pay alike whether they enter the wet dock 
or not are earned by the works carried out and 
maintained by the commissioners in  the harbour, 
and cannot be taken into account in  rating the 
docks, because they are not earned by the wet 
dock, nor is the wet dock in  any way the meri
torious cause of them. In  my judgment the deci
sion of the recorder was correct, and must be 
affirmed.

W il l s , J.—I  am of opinion that the recorder 
was righ t in  excluding from the receipts to be 
taken into consideration in  assessing the commis
sioners in respect of the docks those portions of 
the tonnage dues under schedule B. of the A c t of 
1872 whicn are not the “  additional dues ”  at the 
end of that schedule, and also the harbour duties 
of 3a. 4ci. per vessel. Since the year 1808 harbour 
duties have been charged under Acts of the years 
1808, 1862, and 1872 respectively upon all ships 
making use of the harbour; but, as the soil of the 
harbour did not belong to the commissioners, and 
any accommodation afforded by them through the 
pier, quays, and wharves which they owned was 
paid fo r by the import and export duties (which 
in  the A ct of 1872 are called the shore duties), 
harbour duties were never treated as increasing 
the value of the occupation of the premises belong
ing to the commissioners, and therefore were not 
carried into the rating. This seems to have been 
a correct practice according to the second branch 
of the deoision in  Reg. v. K ings ton -upon-IIu ll Dock 
Company (7 Q. B.2). In  1872 the A ct under which 
dues are now collected was passed. I t  recited 
that the commissioners were desirous of under
taking the construction of a wet dock and other 
works for the improvement of the harbour and 
the accommodation of vessels resorting thereto, 
and for facilitating communication w ith the 
southern shore of the harbour, on being authorised 
to do so, and on the maximum rates and duties 
leviable by them being increased. The Act 
accordingly empowered them (sect. 4) to make a 
wet dock, to make an embankment below high- 
water mark from Berwick Bridge to the landward 
end of Oarr Bock Fier, and certain quays and
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wharves, and empowered them to take under 
schedule A , : 1. Shore duties which (w¡th a few 
very tr iv ia l alterations, and w ith the introduction 
of a very few articles not included in the former 
schedule) were identical w ith the then existing 
shore duties. 2. Additional dues to be payable on 
the completion of the wet dock, and which wore 
payable on goods loaded or discharged in  the 
dock, or on goods exported or imported in vessels 
of a registered tonnage of 100 tons or upwards. 
And under schedule B .; 1. Tonnage duties on 
vessels entering or leaving the harbour and not 
using the wet dock, which for small vessels were 
the same as the then existing tonnage duties, but 
which fo r vessels of or above 100 tons register 
were materially higher than those leviable under 
the Act of 1862. 2. A  harbour duty of 3s. 4d. per 
vessel, which was the old duty, except that an 
additional sum was now made chargeable upon 
vessels remaining in the harbour more than six 
weeks. 3. Certain dues in  certain events upon 
boats, which were the same as the existing dues. 
4. Additional tonnage dues at the rate of 2d. per 
ton, to be payable on completion of the wet dock, 
in respect of every vessel entering the wet dock. 
There were then two classes ot tonnage dues ;
1. Upon vessels which did not enter the docks, 
which were substantially and w ith two very 
tr iv ia l exceptions the same as the old harbour 
duties. 2. Upon vessels which did enter the docks, 
the latter being 2d. per ton higher than the former. 
By the preamble cf the Act the rate upon a vessel 
which entered the docks, and which was the aggre
gate of the harbour duty proper, and the 2d. per 
ton payable on entering the wet dock is treated as 
one rate, and the additional dues are spoken of as 
effecting an increase of the maximum rates there
tofore chargeable, which were harbour dues simply 
and not as a new and separate charge.

I f  this form of expression were to be taken as 
conclusive, i t  would follow that the whole of the 
larger rate chargeable upon a vessel entering the 
dock must be treated as one and indivisible, and 
i t  would follow, further, that either the whole of 
i t  must be included, or, in  calculating the earnmgs 
of the dock, the whole of i t  must be rejected as an 
element in arriv ing at the ir rateable value. But 
I  th ink  th is would be a pedantic adherence 
to mere phraseology, and would ignore the 
facts and the real substance of the enactment. 
The commissioners do works of two classes— 
they construct an embankment ending w ith the 
landward end of Carr Bock Pier and certain 
quays, and also a wet dock. By the firs t of these 
they improve the facilities for landing goods, and 
as a compensation they get, in  the case of vessels 
of or above 100 tons, largely increased landing 
charges in case such vessels use the quays or the 
Carr Bock Pier w ithout entering the dock. As 
to these no question arises. As a compensation 
for constructing the wet docks they get, besides 
the increased shore duties on all goods in respect 
of which the docks are used, the additional 
tonnage duty of 2d. per ton on vessels which 
enter the dock. The substance of this enact
ment seems to be, that the commissioners get the 
old tonnage dues which were chargeable before 
the dock was constructed, and which s till attach 
the moment the vessel crosses the outer boundary 
of the harbour, and which are therefore irre
spective of the use of the dock, and beyond that 
get a fresh tonnage charge upon every vessel

which uses the dock. The result is to show that 
the charge which in  the preamble is called one is 
in effect two, namely, the old tonnage dues which 
were s tric tly  harbour dues, and which have never 
been taken into account in the rating of the com
missioners, and the dues for the use of the dock.
I  see no reason why the portion of the aggregate 
duty referable to the mere use of the harbour, 
and which the provisions of the A ct make i t  easy 
to separate from the total, should assume a 
different character because the dock (which may 
or may not be used, and which is of no benefit to 
the ship making no use of it) is allowed to earn 
an additional 2d. per ton i f  used. The duty of 
3s. 4d. upon each ship entering the harbour is 
wholly unaffected by the construction of the dock, 
and is not increased in the case of a vessel 
entering the dock, and I  th ink i t  retains its old 
character, and has been properly excluded from 
the calculation by the recorder.

I t  is said, however, that such a decisiou conflicts 
w ith the case of Reg. v. The K ings ion-upon-H u ll 
Dock Company, cited above. 1 do not th iuk  so. In  
that case the charge was upon every vessel entering 
the harbour basin or docks; aud i t  was the same 
in each of the three cases. The court held that 
when once a vessel did enter the docks, the rate 
was earned by the docks, and was therefore to 
be taken into account in  assessing their earnings. 
I t  is d ifficult to see how any other conclusion 
cpuld be arrived at. I t  was not possible to dissect 
the charge and say that a portion was paid as a 
mere harbour due, inasmuch as the only definite 
measure of the harbour due afforded by the Act, 
i f  subtracted from the total charge would have 
le ft nothing as the earnings of the docks. I  
th ink, therefore, that as to the dock the learned 
recorder was righ t as to both the classes of dues 
which he excluded. As to the Carr Bock, i t  
seems to mo that the facilities which were 
afforded by the property of the commissioners 
were paid for by the shore dues. I t  is not con
tended that the soil of the bed of the harbour 
adjoining the Carr Rock where vessels lie along
side i t  belongs to the commissioners. I t  is said, 
however, that i t  earns the tonnage dues, which 
are of the character of harbour dues, by having a 
mooring post to which vessels make fast. I  
cannot th ink that th is is anything more than a 
facility for the landing of goods. I t  would be 
going a long way to say that i t  was enough to 
tu rn  the harbour dues, which would be payable 
by a vessel whether i t  made fast to the mooring 
post or depended upon its own anchor, into the 
earnings of the pier or landing place; and I  
th ink  that in respect of the Carr Bock also the 
decision of the learned recorder was right. The 
order of the sessions w ill, therefore, be confirmed 
w ith costs.

Appeal dismissed ; order o f sessions affirmed.
Solicitors fo r the appellants, F lu x  and Lead- 

better for S. Sanderson and I t .  B . Weatherhead, 
Berwick-upon-Tweed.

Solicitors fo r the respondents, E . Bromley, for 
W illoby and Peters, Berwick-upon-Tweed.
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Thursday, Nov. 26,1885.
(Before M athew  and Sm it h , JJ.)

H all  v . B ill in g h a m  and Sons, (a)
The Chain Cables and Anchors Act 1874 (37 $f 38 

Viet. c. 51), ss. 3 and  4— Contract f o r  sale o f  
chain cable— Im plied  w a rran ty  that i t  has been 
tested— B ritis h  and fo re ign  ships.

B y  the 3rd section o f the Chain Cables and Anchors 
Act 1874 (37 &  38 Viet. c. 51) a maker o f or 
dealer in  anchors and chain cables sha ll not sell 
or contract to sell, nor sha ll any person purchase 
or contract to purchase, fo r  the use o f any B ritish  
ship, any chain cable o r any anchor exceeding in  
weight 168pounds, which has not been previously 
tested and stamped in  accordance w ith  the Chain  
Cables and Anchors Acts ] 864 to 1874, and any  
person who acts in  contravention o f this section 
sha ll be deemed to be g u ilty  o f a misdemeanour; 
and by the 4th section every contract f o r  the sale 
o f a  chain cable shall, in  the absence o f an 
express s tipu la tion  to the contrary (proofs whereof 
sha ll be on the seller), be deemed to im p ly  a 
w a rra n ty  that the cable has been before delivery 
tested arid stamped in  accordance w ith  the C ha in  
Cables and Anchors Acts 1864 to 1874.

H eld, that the 4th section applies to a l l  contracts 
fo r  the sale o f chain cables, and is not confined 
by the words o f the 3rd section to contracts fo r  
the sale o f chain cables fo r  the use o f B r it is h  
ships.

T his was a rule obtained on behalf of the 
defendants calling upon the plaintiff to show 
cause why the verdict given and judgment 
entered for him at the hearing of the action in the 
Grimsby County Court should not be set aside 
and judgment entered for the defendants on the 
ground that the defendants did not give any im 
plied warranty to the plaintiff that a chain cable 
purchased by him from the defendants had been 
tested in accordance with the Chain Cables and 
Anchors Acts 1864 to 1874.

The action was brought by John Parker H all 
against the defendants Jesse Billingham and 
Sons to recover the price paid by him  to them for 
sixty fathoms of chain cable.

On the 11th Jan. 1884 the plaintiff sent to the 
defendants a written order for “ sixty fathoms 
tested chain J short link.”

On the 18th Jan. the defendants forwarded to 
the plaintiff a chain cable, and also an invoice, 
one of the items of which was :

60 Fms. short lin k  cable teBted, 27cwt. 2qrs. 71bs., at 
10s. l id . ,  151. Os. 10d.

W ith  the invoice was inclosed the following 
certificate:

Cradley Heath Chain and Anchor Testing Works,near 
Brierley H ill, 18th Jan. 1884.—We do hereby certify 
having proved by our machine for Mr. J. P. Hall an 
iron Bhort link chain ¿¡-inch diameter, 60 fathoms long, to 
the proof strain of 9 tons 21cwt. Admiralty strain, and 
delivered the same to order, weighing 27cwt. 2qrs. 71bs. 
Proof mark “  B. and S.,”  No. 1884, stamped od the end 
link.—T homas Me llk b s h ip , Superintendent.

The Board of Trade surveyor having refused 
to pass the chain, the plaintiff brought an action 
against the defendants to recover its price, at the 
hearing of which it  was admitted that the chain 
cable was not tested and stamped, except as stated 
in  the above-mentioned certificate, whereupon 
the learned County Court judge found that the

contract between the plaintiff and defendants 
must, by virtue of the 4th section of the Chain 
Cables and Anchors Act 1874 (37 & 38 V ie t. c. 51) 
be deemed to imply a warranty on the part of the 
defendants that the cable had been before delivery 
tested and stamped in accordance with the Chain 
Cables and Anchors Acts 1864 to 1874, and gave 
judgment for the plaintiff.

The defendants then obtained a rule calling 
upon the plaintiff to show cause why the j udg- 
ment entered for him should not be set aside and 
judgment entered for the defendants on the 
ground that the contract was not within the 4th 
section of the Chain Cables and Anchors Act, 1874, 
and must not be deemed to imply the above- 
mentioned warranty, and this was the rule which 
now came on for argument.

The statute 27 & 28 V iet. c. 27, entitled “ A n  
Act for regulating the proving and sale of chain 
cables and anchors,” provides ;

2. The Lords of the Committee of Privy Council 
appointed for the consideration of matters relating to 
trade and foreign plantations, hereafter in this Act 
called the Board of Trade, may from time to time grant 
to any corporation, public body, or company, person, 
or persons erecting any proving establishment, appa
ratus, and machinery suitable for the testing of chain 
cables or anchors, licence to test ohain cables and 
anchors under this Act, and the board may suspend 
or revoke any licenoe so granted if  the board shall 
see occasion ; and the expression “ tester”  in this Act 
applies to every corporation, public body, or company, 
person, or persons to whom such licenoe shall be 
granted, so long as such licence continues in force : 
providod that such a licenoe shall not be granted in any 
case unless and until the proving establishment, appa
ratus, and machinery erected have been inspected by an 
inspector appointed as by this Act provided, and have 
been certified by him as proper and efficient for their 
purposes.

I I .  From and after the 1st July 1865 i t  shall not be 
lawful for any maker of or dealer in chain cables or 
anchors to sell or contract to sell for the use of any 
vessel any chain cable whatever, or any anchor 
exceeding in weight one hundred and sixty-eight pounds, 
unless such chain ceble or anchor shall have been pre
viously tested and duly stampod in accordance with the 
provisions of this Act ; and i f  any person acts in 
contravention of this provision, he shall for every such 
offence, upon a summary oonviction for the same before 
a justice of the peace, or in Scotland before any sheriff, 
justice, or maeistrate, be liable to a penalty not exceed
ing fifty  pounds.

The Chain Cable and Anchor Act 1871 (34 &35  
Viet. c. 101) provides ;

3. After the commencement of this Act, the Board of 
Trade shall not grant originally, or by way of renewal 
to lany corporation, public body, company, person, or 
persons, except the corporations and public bodies 
mentioned in the first schedule to this Act, or autho
rised in that behalf as hereinafter mentioned (a), any 
lioence under the principal Act for the testing of chain 
cables and anchors.

7. A fter the commencement of this Act, a maker of 
or dealer in chain cables or anchors shall not sell, 
consign, or contract to sell or consign, nor shall 
any person purchase or contract to purchase any 
chain cable whatever, or any anchor exceeding in 
weight one hundred and sixty-eight pounds, which 
has not been previously tested and duly stamped 
in accordance with the provisions of the principal Act 
and this Act, unless the same is sold, contracted for, 
consigned, and purchased as and for old iron.

Every person who acts in contravention of this 
section shall be liable on summary conviction before 
two justices of the peace, or in Sootland before any 
sheriff or sheriff substitute to a penalty not exceeding 
fifty  pounds.

Sect. 9 repealed sect. 11 of the A ct of 1864.
(a) Beported by Joseph Smith , Esq., Barris ter-a t-Law . (a) By Order in Connoil.
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The Chain Cable and Anchor A ct 1874 (37 & 38 
Viet. c. 51) provides :

3. A fter the commencement of this Act, a maker of 
or dealer in anohore and chain cables shall not sell or 
contract to Bell nor shall any person purchase or 
contract to purchase for the use of any British ship, 
any chain cable or any anchor exceeding in weight 
one hundred and sixty-eight pounds whioh has not been 
previously tested and stamped in accordance w ith the 
Chain Cables and Anchors Acts 1864 to 1874. Any 
person who aots in contravention of this seotion shall be 
deemed to be guilty of a misdemeanour.

4. Every contract for the sale of a chain cable shall, 
in  the absence of an express stipulation to the contrary 
(proof whereof Bhall lie on the seller), be deemed to 
imply a warranty that the cable has been before delivery 
tested and stamped in accordance with the Chain Cables 
and Anohors Aots 1864 to 1874. In  case of dispute, the 
proof of Bnch testing and stamping shall bo on the seller.

J. J l. E therington-Sm ith , for the plaintiff, 
showed cause.— This contract is clearly within 
the 4th section of the A ct of 1874, which says 
that every contract for the sale of a chain cable 
shall be deemed to im ply a warranty that the 
cable has been before delivery tested and stamped 
in accordance with the Chain Cables and Anchors 
Acts 1864 to 1874. [H e  was stopped by the 
Court.]

Johnston Watson for the defendants, in support 
of the rule.— The 4fch section of the Act of 1874 
must be read with the 3rd section, and applies to 
British ships only. The provisions of the Acts of 
1864 and 1871 applied to all sales of chain cables, 
and in those Acts there is no mention of implying 
a warranty that the cable has Ibeen tested. I t  
was then considered that the provisions, although 
sufficiently stringent for foreign ships, were 
not so for British ships, and consequently by 
the Act of 1874 i t  was provided by the 3rd 
section that to sell an untested cable or anchor 
for the use of a British ship should be a mis
demeanour, and, by the 4th section, that the con
tract for the sale of a chain cable should be 
deemed to imply a warranty that it has been 
previously tested. The 3rd and 4th sections are 
intended to be read together, and apply only to 
sales of anchors and chain cables for the use of 
British ships. [S m it h , J.— The Act of 1871 
prohibits the sale of any chain cable whatever 
without testing, and is still unrepealed. I f  the 
sale of an untested cable is prohibited under a 
penalty, why should not the 4th section of the 
A ct of 1874 apply to all sales of chain cables, and 
imply a warranty in all cases P] I t  has been the 
general practice of makers of and dealers in chain 
cables and anchors since the Act of 1874 to supply 
chain cables tested in  accordance with the Acts 
to British ships, and privately tested oables to all 
other ships, and this is a reasonable construction 
of the words of the Act. Further, the plaintiff 
has lost the right of relying upon the breach of 
warranty. The plaintiff is a dealer in chain 
cables, and this cable was consigned to him and 
received by him in 1884. H e  knew that there 
were two methods of testing chains, viz., the 
Board of Trade test and the private test, and the 
certificate forwarded with the invoice informed 
him that this cable had been privately tested, 
which was the only test he stipulated for in 
giving the order. W ith  that knowledge he re
tained the chain for sixteen months. This con
duct therefore amounts to an acceptance of the 
goods, which precludes him from suing on a 
breach of warranty.

M athew, J.— I  am of opinion, in this case, that 
the judgment of the learned County Court judge 
is right and muBt be upheld. By the 4th  
section of the Chain Cables and Anchors A ct 
1874 it  is provided that every contract for the 
sale of a chain cable Bhall, in the absence of an 
express stipulation to the contrary (proof whereof 
shall lie on the seller), be deemed to imply a 
warranty that the cable has been before delivery 
tested and stamped in accordance with the Chain 
Cables and Anchors Acts 1864 to 1874. How, in 
what way are we to construe this section ? The 
language is perfectly plain, and, as far as I  see, 
there is no inconsistency in it— nothing which is 
at all repugnant to common sense. Following, 
therefore, the ordinary rules of construction, it is, 
I  think, the clear meaning of the section that every 
contract for the sale of any chain cable whatever—  
and therefore this contract for the sale of the 
chain cable, the price of which the plaintiff is 
seeking to recover—must be deemed to imply a 
warranty that it  has been tested before delivery 
in accordance with the Chain Cables and Anchors 
Acts. W e are asked, however, to say that the 
section does not apply to every oontract for the 
sale of any chain cable whatever, but only to 
every contract for the sale of a chain cable for the 
use of a British ship, on the ground that the pre
vious section is so restricted, and that the two 
sections ought to be read together. I  do not at 
all see the force of this contention. I  think, 
indeed, that the 3rd section throws considerable 
light on this. I t  was, in my opinion, so restricted 
because it  imposes a very serious penalty on those 
supplying British ships with anchors and cables 
which have not been previously tested; but I  do 
not see any reason why the fourth section, which 
does not impose any penalty of the kind, should 
be so restricted, and I  think that the intention of 
the 4th section was to prevent the sale of any 
chain cables whatever without their having been 
previously tested. I  think, therefore, that the 
learned County Court judge was right, and that 
this rule must be discharged with costs.

Sm ith , J.— l  am entirely of the same opinion.
Rule discharged, w ith  costs.

Solicitor for the plaintiff, John Cotton, agent 
for W. Brown, Great Grimsby.

Solicitors for the defendants, Robinson and 
Dees.

Dec. 8 and  9,1885.
(Before H uddleston, B . and W ills , J.)

H edges and Son (apps.) v. T he L ondon and 
St . K atharine D ocks Company (resps.). (a)

“ Vessel” — Barge solely propelled by oars— The 
T_,ondon and St. K a tharine  Docks Act 1864 (27 
Sf 28 Viet. c. c lxxv iii.), «8.100,101,102— The H a r
bours, Docks, and Piers Clauses Act 1847 (10 Sf 
11 Viet. 27)) ss. 3 and  4.

A barge sim ply propelled by oars is not a  “  vessel ’ 
w ith in  the meaning o f section 101 o f the 
Jjondon and St. K a tharine  Docks Act 1864, not
w ithstanding that the Harbours, Docks, and  
Piers Clauses Act 1847 incorporated therewith, 
provides tha t the word  “ vessel ”  sha ll include  
ship, boat, lighter, and c ra ft o f every k ind , and  
whether navigated by steam, or otherwise, and a

(a) Reported by J . Smith  Esq., B a rris te r-a t-Law .
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barge owner is therefore not liable under that
section to a penalty fo r  leaving his barge in  the
docks w ithout any person on board.

T his was a case stated by J. Rowland Phillips, 
Esq., a stipendiary police magistrate, under the 
statute 20 &  21 Y ict. c. 43, as amended by the 
Summary Jurisdiction Act (42 & 43 V iet. c. 49), 
for the purpose of obtaining the opinion of the 
court on a question of law which arose before him 
as hereafter stated.

Case.
1. A t  the Police-court, West Ham-lane, Strat

ford, in the county of Essex, on the 26fch March 
1885, a complaint was preferred by George 
Reader, who was acting as agent of the London 
and St. Katharine Docks Company, hereinafter 
called the respondents, against George Hedges 
and Sons, hereinafter called the appellants, charg
ing them under the London and St. Katharine 
Dock Company Act 1864 (27 & 28 Viet, 
c. clxxviii), s. 101, for that a certain vessel, to 
wit, the barge Grace, was on the 12th March 
1885 left in the Royal A lbert Docks without aDy 
person on board, of which vessel the appellants 
were the owners.

2. The said complaint was on the 30th March 
1885 heard by me, when it  was proved and I  
found that at 8 a.m. on the 12th March 1885 the 
said vessel, to wit, the barge Grace, was left in 
the Royal A lbert Docks without any person on 
board, and that the appellants were the owners of 
the said vessel, to wit, the barge Grace, and that 
it  was simply propelled by oars.

3. I t  was contended on the part of the respon
dents under the London and St. Katharine Docks 
Act 1864 (27 &  28 Viet. c. clxxviii.), s. 101, and 
under the Harbours, Docks, and Pier Clauses 
Act 1847 (10 & 11 V ie t. c. 27), s. 3, which is 
incorporated in the former Act, that the barge 
Grace was a vessel within the meaning of the 
above-mentioned Acts of Parliament, and that 
the fact of the vessel, to wit, the barge Grace, 
having been left in the Royal A lbert Docks with
out any person on board rendered the master or 
owner of the said vessel, to wit, the barge Grace, 
liable to forfeit a sum not exceeding 51.

4. I t  was contended on the part of the appel
lants that the barge Grace was a barge simply 
propelled by oars, and it  was admitted that at 
the time of the alleged offence there was no 
person on board the said barge, and it was con
tended that the said barge Grace was not a vessel 
within the meaning of the 101 st section of the 
London and St. Katharine Docks Act 1864, 
and the 3rd section of the Harbours, Docks, 
and ^Pier Clauses Act 1847 (10 &  11 Viet, 
c. 27), and that the appellants as owners of 
the said barge Grace were therefore not liable 
to the penalties mentioned in the said 101st 
section of the London and St. Katharine Docks 
Act 1864.

5. I  being of opinion that the barge Grace was 
a vessel within the meaning of the above Acts 
of Parliament as charged in the summons, con
victed the appellants in a penalty of 21., and 
ordered them to pay 21. 3s. 6d. costs.

The question for the opinion of the Court is, 
whether the barge Grace is a vessel within the 
meaning of both the above-mentioned Acts of 
Parliament. I f  so then my conviction was right, 
but if the barge Grace is not a vessel within the

meaning of the said Acts, then my conviction 
was wrong.

The Harbours, Docks, and Pier Clauses Act 
^ 4 7  (10 & 11 Viet. c. 27), s. 3, is, so far as material, 
as follows:

3. The following words and expressions in both this 
and the speoial Act, and any Act incorporated there
with, shall have the meanings thereby assigned to them 
unless there be something in the subject or context re
pugnant to such construction, that is to say •

The word “ vessel”  shall include ship, boat, lighter, 
and craft of every kind, and whether navigated by steam 
or otherwise.

The 3rd section of the London and St. Katharine 
Docks Act 1864 (27j<fe 28 Viet. c. clxxviii.) in
corporates the Harbours, Docks, and Piers Clauses 
Act 1847 (10 & 11 Viet. c. 27) with that Act, and 
the 4th section provides that “ tho several words 
and expressions to which by the Acts in whole or 
in part incorporated with this Act meanings are 
assigned, have in this Act the same respective 
meanings, unless excluded by the subject or 
context.”

The 100th, 101st, and 102nd sections of the Lon
don and St. Katharine Docks Act 1864 (27 &  28 
Viet. c. clxxviii.), are as follows :

100. The dock master shall have fu ll power and autho
r ity  to order all ships and vessels entering the docks, 
basins, locks, cuts, or entrances of the amalgamated 
company, or any of them, to be dismantled in such 
manner as he thinks proper and safe for the vessel so 
entering, and for the prevention of accident or misohief 
to other ships and vessels, or to lighters, or craft, or to 
the dooke and works; and during the time of every 
ship’s delivery or when discharged her cargo, to have 
such quantity of ballast on board or deadweight in her 
hold as he judges requisite ; and no ship or vessel Bhali 
bo allowed to enter the docks, basins, locks, cuts, or 
entrances, unless she be so dismantled, nor shall any 
ship or vessel therein be unladen so far as to render her 
insecure through the want of weight in her hold, or of 
such quantity of ballast on board as the dock master 
thinks expedient; and the dock master shall have fu ll 
power and authority to give directions for topping, 
bracing, or striking yards, masts, and taxing in run
ning bowsprits, and for having substantial hawsers and 
tow lines and fasts to the dolphin mooring craft, buoys, 
mooring-posts, or rings, and also to regulate the equip- 
ment, rigging, and lading of all ships and vessels in tho 
docks, basins, locks, cuts, o'r entrances, as he thinks 
necessary.

101. In case the dock master judges any act or pro
ceeding in tho rigging, lading, or equipment of any ship 
or vessel injuriousjto tho ship or vessel, or toother ships 
or vessels lying in or entering or departing from the 
docks, basins, locks, cuts, or entrances, or to the docks 
and works, he shall give notice to the master of the ship 
or vessel, or to some other person on board, and appear
ing to be in charge of the Bhip or vessel, to discontinue 
and alter the same, and in case the master shall not, 
according to the direction, suspend or alter the act or 
proceeding immediately after notice so given for that 
purpose, or i f  any ship or vessel be left in the docks, 
basins, locks, cuts, or entrances, without any person on 
board, the master or owner of the ship or vessel shall, 
for every such offence, forfeit not exceeding five pounds; 
and the owner of the ship or vessel shall also be answer- 
able for all the damage or in jury sustained by any other 
ships or vessels or by the amalgamated company through 
neglect thereof.

102. A t any time after the expiration of twenty-four 
hours after the time when any lighter, barge, or like 
craft, enters any dock, basin, cut, lock, or entrance of 
tho amalgamated company, the dock master or his assis
tant may, by notice in writing, require the removal of 
the same out of the docks and works, and the notice may 
be served by being delivered to the owner, or le ft for 
him at his then usual or last known place of abode or 
business, or by being forwarded by post, directed to him 
at his then usual or last known place of abode or busi
ness, or at bis addresB as appearing on the craft, or if
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not appearing thereon, then as appearing by the hooka 
of the master, wardens, and commonalty of watermen 
and lightermen of the Biver Thames; and if  within 
twelve hours after the delivery or sending of the notice 
the craft is not removed as thereby required, the owner 
thereof Bhall for every such default forfeit not exceeding 
forty shillings, and a further sum of twenty shillings for 
every twenty-four hours or leas period after the first 
twenty-four hours during which tho delay continues ; 
and at any time after the expiration of twenty-four hours 
after the delivering or sending of the notice the dock- 
master or his assistant may remove the craft out of the 
dooks and works and leave the same safely moored, and 
the owner or master of the craft shall pay to the com
pany the reasonable expense of the removal, and the 
same may be recovered aa damages or a penalty.

F in la y , Q.C. (with him Granstoun) for the 
appellants.—A  barge simply propelled by oars 
is not a vessel within the meaning of the 
101st section of the London and St. Katharine 
Docks Act 1801, and the magistrate was wrong 
in convicting the appellants under this sec
tion for leaving their barge in the docks with
out any person on board. I t  is true that the 
Company’s Act of 1864 incorporates the Harbour 
Docks and Piers Clauses Act 1847, and that that 
Act interprets the word “ vessel ” as including 
“ ship, boat, lighter, and craft of every kind, and 
whether navigated by steam or otherwise,” but it 
is contended that the context precludes that 
meaning from being assigned to the word “ vessel ” 
in the 101st section. The 100th section begins 
by giving the dock master power to dismantle all 
ships and vessels entering the docks. The word 
“ dismantle” is not applicable to lighters and 
barges. The object of this “ dismantling ” is to 
prevent accidents to “ other ships and vessels, or 
to lighters, or craft, or to the docks and works.” 
Here if the word “ vessel ”  included lighters, the 
words “ or to lighters and c ra ft” would have 
been necessary, but a distinction is clearly drawn 
for the purposes of this section between “ vessels 
and lighters.” The section then proceeds to make 
regulations as to ballast, which again do not apply 
to barges, and the section concludes with  
giving the dook master authority to give direc
tions for topping, bracing, or striking yards, 
masts, and taking in  running bowsprits, and for 
having substantial hawsers and towlines, and also 
to regulate the equipment, rigging, and lading 
of all ships and vessels in the docks. None of 
these provisions apply to barges. To this section 
the 101st section is clearly ancillary, prescribing 
the course to be taken by the dock master in 
exercising the authority bestowed by the 100th 
section. The first provision is that “ in case the 
dock master judges any act or proceeding in 
the rigging, lading, or equipment of any ship 
or vessel injurious to the safety of the ship or 
vessel, or to other ships or vessels ” in the docks, 
he shall give notice to the master or some other 
person on board, and appearing to be in charge to 
alter it. Again, the words “ rigging, lading, or equip- 
ment of a ship or vessel” clearly do not apply to a 
barge solely propelled by oars. Then follows the 
provision we are dealing with, that in case the 
master does not alter the injurious proceeding 
after notice, and if  any ship or vessel be left in 
the docks without any person on board, that is, to 
whom notice may be given to alter the proceeding, 
then the owner shall forfeit a penalty. A ll these 
provisions have to do w ith the dismantling and 
unlading of vessels, and clearly do not apply to 
barges. This argument is fortified by the 102nd

seotion, which, ships and vessels having been dealt 
with in the preceding sections, proceeds to deal 
with lighters and barges specifically and by name. 
I t  provides that after twenty-four hours after the 
time when any lighter, barge, or like craft enters 
the docks the dock master may require by notice in  
writing its removal, and it is to be observed that 
there is no provision as to serving the notice on the 
person on board and appearing to be in charge, 
the statute on the contrary appearing to con
template it as a probable occurrence that a barge 
might be left without any person on it, and conse
quently providing for sending the notice by post to 
certain addresses mentioned in the section. The 
section further contemplates that barges may be 
left without anyone in charge for some time, and 
gives the dock master power after twelve hours to 
remove them at the expense of the owner. As 
this section therefore clearly contemplates 
barges being left without any person in charge, 
it is clearly repugnant to i t  that the word “ vessel” 
in the 101st section, which provides for fining the 
owner of a vessel left without anyone in charge, 
should include a barge simply propelled by oars. 
Further, the Legislature has not usually included 
barges under the term “ ship or vessel

The Bilboa, 1 Mar. Law Cas. O. S. 5: 3 L. T. Bep.
N. S. 338; Lush. 149;

Everard v. Kendall, 3 Mar. Law Cas. O. S. 391; 22
L. T. Bep. N. S. 408; L. Bep. 5 C. P. 428.

In  Everard  v. Kenda ll, Keating, J. says: “ I t  is 
remarkable that whenever a definition is given in 
any A ct of Parliament of ‘ ship’ or ‘ vessel’ barges 
have invariably been e x c lu d e d a n d  Montague 
Smith, J. says: “ W hat, then, is the meaning of 
‘ ship?’ I t  is conceded that in theCourt of Adm iralty  
the jurisdiction exercised in respect of collisions 
is confined to cases of vessels not propelled by 
oars alone. I  can see no intention on the part of 
the Legislature to alter the jurisdiction of the 
Court of Admiralty as to the definition of ‘ ship.’ 
In  tho 24 V iet. c. 10, the preamble of which 
declares it to be passed for the purpose of 
extending the jurisdiction of the Court of 
Adm iralty, ‘ ship’ is defined in sect. 2 to mean ‘ any 
description of vessel used in navigation not pro
pelled by oars.’ ”

Clarice, Q.C. (with him G rain), contra.— I t  was 
the intention of the Legislature that the 101st sec
tion should apply to all vessels, including barges, 
and there is nothing in that section or in the con
text repugnant tothis construction. The Harbours, 
Docks, and Piers Clauses Act 1847, which is incor
porated by this Act, assigns (ss. 3 and 4) a distinct 
meaning to the word vessel, making it include 
ship, boat, lighter, and craft of every kind, and 
whether navigated by steam or otherwise, and it  
will require very strong affirmative considera
tions, which do not exist here, to induce the court 
to hold that the word “ vessel,” in the 101st 
section, has a different meaning from that 
assigned to it by the interpretation clause. On 
the contrary, all the arguments of expediency 
and the proper construction of the sections 
require that barges should come within the 
operation of the 101st section. The distinction 
between the 100th and 101st sections and the 102nd 
consists only in the two former sections con
taining provisions applicable to all vessels includ
ing barges, whereas the provisions of the 102nd 
are applicable to lighters and barges only. I t  is 
further of the highest importance to the dock
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company that the 101st section should be held to 
aPP'y to barges, since that section has always 
been applied to them, and without the section it  
will be difficult for the company to control the 
large number of barges entering the docks. The 
101st section provides against the mischief of 
vessels being left unattended in the docks, and 
this mischief is greater in the case of barges than 
of any other vessels, as they are more likely to be 
cut adrift by the departure of ships or other 
barges to which they may be moored. The 
magistrate was right in deciding that a barge is a 
vessel within the meaning of the 101st section.

F in la y , Q.C., in reply, was not called upon.
H uddleston, B. —  The question we havo to 

decide in this case is whether the barge Grace 
belonging to the appellants, a barge simply pro
pelled by oars, is a “ vessel” within the meaning of 
the 101st section of the London and St. Katharine 
Docks Act 1864 (27 & 28 V iet. c. lxxviii.), which 
provides that if any ship or vessel be left in the 
docks, basins, locks, cuts, or entrances without 
any person on board, the master or owner of 
the ship or vessel shall, for every such offence, 
forfeit not exceeding five pounds. Under this 
section the appellants have been convicted, but 
we are of opinion that the magistrate was wrong 
in so convicting them. The whole question turns 
on the interpretation we put upon the different 
sections of the Acts. I f  it were a mere question 
of the meaning of the word “ vessel” in the Act, 
we should be bound to say that this barge was a 
vessel within its meaning, for the 3rd section of 
the Act incorporates the Harbours, Docks, and 
Piers Clauses Act 1847 (10 &  11 V iet. c. 27), 
which, by its 3rd section, provides that “ the 
word ‘ vessel ’ shall include ship, boat, lighter, 
and craft of every kind, and whether navigated 
by steam or otherwise.” I f .  therefore, it  were 
a mere question as to whether a barge were a 
vessel under this Act, that would be conclusive; 
but the 4th section of the Act provides that 
“ the several words and expressions to which by 
the Acts in whole or in part incorporated with 
this A ct meanings are assigned, have in this Act 
the same respective meaning unless excluded by 
the subject or context.” Now, when we come to 
look at the 100th and 101st sections of the Act, 
we think i t  is clear that the Legislature never 
contemplated that a barge should be considered 
a vessel within the meaning of those sections, 
and I  think that to hold that it was a vessel 
within their meaning would be repugnant to the 
context and circumstances contemplated by those 
sections.

Now, in  dealing with the 100th and 101st 
sections, it  is obvious at once that they must 
be taken together, and that it  was the intention 
of the Legislature to give to the dock master 
certain powers with reference to ships and 
vessels, and to order alterations which he might 
judge to be requisite to be made. Notice of 
these alterations has to be given to some definite 
person or persons on board, and then to ensure 
the carrying out of the dock master’s orders, a 
punishment is provided for disregard of them. 
Then there is also an ancillary provision, that if 
a ship or vessel be left in the docks without 
any person on board, the owner shall be 
liable to a fine in just the same way as if  
the notice had been given and disregarded.

Now, this is not, aB M r. Clarke has endeavoured 
to put it, a specific enactment that i f  a vessel is 
without any person on board the owner is to be 
liable to a fine, but it  is coupled to the previous 
part of the section by the word “ or,” that is to 
say, if  there is no one on board on whom a notice 
can be served then tho owner shall be fined. 
Now, what do the full powers given to the dock 
master by those sections deal with P H e may 
order all ships or vessels to be dismantled so as 
to prevent damage to themselves or to other 
vessels or tho docks. The word “ dismantled” 
has to my mind a very clear significance, and 
then going on through the section we find these 
words, “ during tho time of every ship’s delivery,” 
“ ballast,” “ topping, bracing or striking yards 
and masts,” “ taking in running bowsprits,” 
“ substantial hawsers and tow lines,” “ equip
ment, rigging and lading.” These things are not 
applicable to barges. Then by the 101st section, if 
the dock master thinks any act or proceeding in 
rigging, lading, or equipment of a ship or vessel 
injurious to its own safety or the safety of the 
other ships, notice is to be given to the master, 
or failing the master to some person on board 
and appearing to be in charge. I f  there is no 
one at all on board then the master is fined. I t  
seems to me that this is not a penalty for having 
no one on board, but a provision ancillary to the 
other provisions of the section, that if a notice is 
sent and there is neither the master nor any per
son in charge on board to serve it  upon, then it  
shall be an offence to have no person on board. 
Nor do I  think that there is any error on tho 
part of the Legislature in omitting lighters and 
barges from the earlier sections, because when we 
look at the 102nd section we find that they had 
before them the difference between barges and 
other vessels, and made numerous distinctions 
between the two cases. Under these circum
stances, I  think it  is clear that i t  was not tho 
intention of the Legislature that a barge of this 
description should be brought within the opera
tion of this section, and I  think that the magis
trate was wrong in convicting the appellants. 
The case of Everard  v. K enda ll has been quoted, 
but I  do not think that, turning as it  does on tho 
construction of another Act of Parliament, it 
affects this case. M r. Olarke has argued that 
this section has always been acted upon as in 
cluding barges, and that if we hold that barges 
are not included within i t  the company will 
find a difficulty in dealing with them ; but I  
think that it  w ill be found that the company has 
ample power to make bye-laws to meet the case, 
and such a consideration ought not to influence 
us when upon the whole scope and context it  is 
perfectly clear that it  was not the intention of the 
Legislature that a barge solely propelled by oars 
should be considered a vessel within the meaning 
of this 101st section.

W ills , J.— I  am of the same opinion. I t  is 
impossible to read these three sections together 
without seeing that they deal with the powers 
which the dock master is to have with reference 
to ships and vessels, and with reference to lighters, 
barges, and like craft, a distinction being made 
between the two classes, and the provisions relat
ing to ships and vessels applying to ships and 
vessels, and the other provisions applying to 
lighters, barges, and the like craft. Where ships 
and vessels are mentioned, then we find the pro-
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visions are applicable to the things which we 
ordinarily mean when we use those words, namely, 
large craft with rigging and equipment. Amongst 
these provisions we find one which says that 
where it is necessary to discontinue or alter the 
manner of effecting the dismantling, discharging, 
lading, or equipment of any vessel, a notice 
which is clearly to be immediately acted upon is 
to be given to some person on board, and the 
intention evidently is that some person must be 
left on board to receive it, and therefore a penalty 
is provided if  a master leaves his vessel in the 
docks without some person on board to receive 
such a notice. W ith  regard, however, to lighters 
and barges and small craft which have no rigging, 
and to which there is therefore no necessity to 
give any notice regulating their dismantling or 
equipment, we find in the 102nd section a totally 
different scheme, and if  it  becomes necessary 
to remove them, and no one can bo 'r und belong
ing to them to remove them, then notice is to 
be sent by post or in some other way to the 
o w d c - s, and if they do not appear or send 
someone within twelve hours, then the dock 
master may move them at their expense. This 
interpretation appears to me „o be perfectly 
clear and intelligible, and I  think that the lan
guage of the sections is perfectly consistent with  
it. A ll we have to do is to place the clause of the 
101st section, which we are considering—that is,
“ or if  any ship or vessel be left in the docks, &c., 
without any person on board”— into a parenthesis, 
and then the whole clause is intelligible. I t  
seems to me that M r. Finlay has shown that the 
contrary interpretation is repugnant to the con
text, which shows that i t  was not the intention of 
the Legislature to include barges in the operation 
of these sections. M r. Clarke, however, has 
argued that although barges may not be affected 
by the parts of the sections dealing with dis
mantling and equipment, because those things 
are not applicable to them, yet there is no reason 
for excluding them from the operating of the 
other parts which deal with lading and discharg
ing, since barges are particularly liable to be 
overladen and so sunk, and it is very necessary that 
the dock master should have authority to prevent 
this. I  do not th ink that, where a section is deal
ing so evidently w ith the lading and discharging 
of ships, a portion which may possibly apply to 
both can be taken out and said to apply to barges. 
Barges too, i t  is said, may very well come within  
the clause providing for the prevention of injury  
to other ships and vessels. I  do not think that it  
is likely that a small barge having no rigging, 
and out of the way of rigging, was intended to 
be included in  this provision. These are the only 
two passages where it  is suggested that there is 
any necessity for a wider interpretation of the 
sections.

I  do not, however, think there is any necessity 
for the construction, because, under the 83rd 
section of the Harbours, Piers, and Docks 
Clauses Act 1847, the dock company has, I  think, 
ample powers to make bye-laws to meet the case. 
M r. Clarke argues that there is no power under 
that section to make a bye-law to keep some person 
on board ; but I  think that, however that may be, 
there is ample power to make bye-laws sufficient to 
prevent the mischief contemplated in  these 
sections. Enactments of this kind are always meant 
to be construed with reference to the habits of

the  people engaged, and I  do no t see tha t there is 
any necessity to  keep a man on board every 
lig h te r at a ll times. I  cannot help th in k in g  th a t 
the Legis lature would be slow to give such a 
power d irectly , because one cannot ignore the 
common knowledge of m ankind, and such a 
necessity would involve the reconstruction oflarge 
numbers of these barges fo r the purpose of 
m aking  a cabin fo r the person on board On the 
questions, therefore, subm itted to us I  th in k  tna t 
the sections, i f  carefu lly considered, leave no doubt 
tha t the appellants’ barge is no t a vessel w ith in  
th e ir meaning, and tha t the conviction is there- 
fore wrong. Conviction quashed.

S olic ito rs: F o r the appellants, J. A. and A. E . 
F a rn fie ld ; fo r the respondent company, G. U. 
Humphreys and Sons.

F rida y , Dec. 11, 1885.
(Before M athew  and Sm it h , LT.)

H uth a n d  Co. v .  L a m p o r t  a n d  a n o t h e r .

G ibbs and Son v . L amport and another, (a)
General average-Security fo r  v a ym e n t-F o rm  o f 

bond— Deposit.
When there has been a general average loss

incurred, and the contributions have not been, ascer
tained. the shipowner is not entitled to make deli
very o f the cargo conditional upon the consignees 
signing an average bon d m  the fo rm  known as the 
Liverpool average bond, and m aking a ^ o e i t .  o f 
10 per cent, on the estimated » a lu e o f the ir goods 
in  the jo in t names, as provided by the bond, o f the 
defendants and the ir average adjuster, or vn 
the names o f the defendants alone, or in  the name 
o f the average adjuster alone. A  bond in  such a 
fo rm  is unreasonable.

Special case, tbe m ateria l pa rt oE which was as
fo llo w s :—  . . c „ „ „ „

The p la in tiffs  were severally consignees o i cargo 
shipped on board the steamship Thales at Buenos 
A yres fo r Liverpool. The defendants were agents 
o f the owner of the Thales, bu t fo r the purposes 
o f the case were to  be taken as owners o f the

81 The vessel grounded on her homeward voyage 
near B rid po rt, and pa rt o f the cargo was je t-

t ^W hen the vessel a rrived a t L ive rpoo l the defen
dants claimed a lien on the residue of the cargo 
fo r  general average losses and other charges, a.nd 
refused to de live r the goods to  the p la in tiffs  
unless they w ould sign an average bond in  the 
fo rm  known as the L iverpoo l average bond, and 
make a deposit of 10 per cent, on the estimated 
value of th e ir goods, in  the jo in t  names, as p ro 
vided by the bond, of the defendants and th e ir 
average adjuster, or in  the names o f the defen
dants alonej or in  the name of the average ad juster

The object o f having the deposit in  one of these 
forms was to g ive the shipowner the  power o f 
drawing from  tim e  to tim e fo r his disburse
ments. _ . , . .

The p la in tiffs, H u th  and Co., refused to  comply 
w ith  these conditions, b u t offered to  sign the 
London form  of bond and to  pay 10 per cent, on 
the  estimated value of the goods in to  the jo in t 
account e ither of themselves and the  defendants,

(a) Reported by I I ,  I ) ,  B onsey, Eaq., Barriater-at-Baw



544 M A R IT IM E LAW  OASES.
Q B. D iv .] H uth  and Co. v. L amport and another.

or of the nominees of both. The defendants 
would not accept the London form of bond, and 
thereupon the plaintiffs paid under protest a 
deposit of 10 per cent., and the goods were deli
vered to them.

The actions by Huth and Co. was brought to 
recover the sum paid under protest, as above 
mentioned, and damages for the detention of the 
goods, and it was found in the case that if the 
defendants were nob entitled either to the Liver
pool form of bond, or to a deposit in any one of 
the three ways mentioned, one of which they 
required, or to have 10 per cent, paid before they 
delivered the goods, then their refusal to deliver 
them was unjustifiable.

In  the action brought by Gibbs and Son the 
goods were delivered up on an application made 
in the second action under Order L., r. 8, on 
payment into court of 10 per cent, on the value 
to meet the lien which the defendants claimed in 
order to assert their right to a deposit on the 
terms above mentioned.

A  bond similar to the London bond has been in 
use for seventy or eighty years, and the deposit, 
where any has been required, has always been 
made in the joint names of the shipowner and 
consignee. When the voyage ends in Liverpool 
the practice for about fifteen years has been for 
the shipowner to tender and for the consignee to 
sign the Liverpool form of bond, and for a deposit 
to be made in accordance with it, but the signing 
of the bond is not in all cases insisted on.

The difference between the London and the 
Liverpool form of bond lies in the provisions as 
to deposits, and in the special provisions in the 
Liverpool form for referring all questions of 
general average, or other charges arising out of 
the voyage, to the average adjuster of the ship
owner, with a clause as to appeal from his deci
sion. Both bonds contain an agreement that the 
deposit shall be held as a security for the general 
average and particular charges, but by the L iver
pool bond it is further agreed that the parties in 
whose names the amount stands may pay thereout 
such Bums as they shall from time to time con
sider ought to be paid to the owners or master on 
account of money actually disbursed by them or 
him, or to enable them or him to pay off and dis
charge claims which form part of the general 
average and other expenses.

The question for the opinion of the court was, 
whether the defendants were liable to the plain
tiffs to any and what extent.

Golien, Q.C. (Barnes with him), for the plaintiffs, 
was stopped.

F in la y , Q.C. (French, Q.C. with him) for the 
defendants.

The following cases were cited:
Simonds v. White, 1 B. & C. 805;
Crooks v. Allan, 41 L. T. Rep. N. S. 800; 4 Asp.

Mar. Law Gas. 210; 5 Q. B. Div. 38;
The Norway, Br. & Lush. 377.

M athew , J.—I  think our judgments must be 
for the plaintiffs in each case. The case has not 
been stated with a view of having the question 
determined whether, according to the custom of 
merchants and the law of England, a shipowner 
is entitled in every case where there is a claim for 
general average to retain the cargo till payment 
of the amount has been made. I t  might be 
necessary to decide that formally if  any such

[Q.B. D iv.

right had been asserted in this case by the owner 
of the ship. M r. Finlay referred to the matter, 
but ho did not argue it at any length, and he 
appeared to me to say that when the time came, 
and when the proper case arose, he would be 
prepared to assert that the authorities show that 
such a right as I  have referred to exists. The 
only cases he was able to call our attention to 
were the cases of Sirnonds v. W hite  and Crooks v. 
A lla n  (ub i sup.). I t  is sufficient to say that 
neither of those authorities, in my judgment, 
justifies him in the argument that any such right 
exists ; but in this case it is perfectly clear that 
no such right was insisted upon. I f  it  had been 
a question of lien, and if the shipowner had called 
upon the consignee to deal with his lien, the 
question of amount would immediately have 
presented itself, and a more onerous and difficult 
position for a shipowner to place himself in can
not be imagined. He would be bound to give up 
the goods upon having a proper tender made to 
him. In  order to enable a proper tender to be 
made he would be bound to give the necessary 
information to the consignee ; and then he would 
run very great risk of asking too much or too 
little, a risk to the other consignees in the one 
case, and a risk to tho particular consignee in the 
other. But no such position was taken up by the 
shipowner, (a) W hat the shipowner insisted upon 
was, upon the bond being in the Liverpool form. 
H e was willing to take security, but he insisted 
that it  should be in the form of what has been 
called the Liverpool bond.

The question presented to us is whether 
that bond is such a security as a shipowner 
might reasonably demand. I t  appears to me 
perfectly clear to be unreasonable in two 
particulars; first, in insisting upon making the 
average adjuster the arbitrator in the first 
instance, with a complicated arrangement for 
appeal from his decision ; and secondly, in insist- 
ing upon payment over of the deposit money, 
either to the owner of the ship himself, or to the 
owner and some average adjuster, so that the 
money is placed for a time entirely out of the 
reach of the consignee of the goods ; and that 
money, according to the terms of the bond, may 
be drawn upon by the owner of the ship, where 
the money is deposited in  his name, or by the 
owner of t he ship and the average adjuster whom 
he could name, in the eveut of it being deposited 
in the names of both of them. That form of 
average bond is, to my mind, unreasonable. The 
form of the London bond, which we are 
told has existed for seventy or eighty years, 
appears to be a reasonable one; and I  should 
be glad if the result of our decision were 
to induce the shipowners of Liverpool to have 
recourse to tho greater experience and wisdom of 
their London brethren, and adopt that form of 
bond. Our judgment must be for the plaintiffs.

Sm ith , J.— I  am of the same opinion.
Judgment fo r  the plaintiffs.

(a) Mr. Justice Mathew seems to throw some doubt 
upon the right of the shipowner to exercise a lien upon 
the cargo for general average, and to retain it  until 
payment of his claim. This expression of opinion is not 
necessary to the deoision, and whatever doubts may 
have been created by it, they appear to be set at rest in 
favour of the shipowner by the deoision of the Court of 
Appeal in this case : Bee post; and L. Rap. 61 Q. B. 
D iv. 735.—Ed .
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Solicitors for the plaintiffs, Waltons, Bubb, and 
Johnson.

Solicitors for defendants, P ritcha rd  and Son 
for Thnrnley and Cameron, Liverpool.

P R O B A TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

ADM IRALTY BUSINESS.
F rid a y , Dec. 4, 1885.

(Before B tjtt, J.)
T he  H ercules. (a)

Collision— Default action—Sale o f foreign ship—  
Affidavit verify ing  cause o f action— M arsha ll’s 
report.

The court w i l l  not order the sale o f a fo re ign  ship 
i n  a default action in  rem merely on the affidavit 
to lead the w a rran t and the report o f the m ar
shal alleging that i t  is  desirable the ship should 
be sold, but i t  fu rth e r requires an affidavit verify
ing  the cause o f action and stating that no 
appearance has been entered on behalf o f the ship. 

T his was a motion by the plaintiffs in a collision 
action in  rem  instituted against the owners of the 
foreign ship Hercules. The Hercules had been 
arrested on the 29th Oct. 1885, but no appearance 
had been entered by the defendants.

The plaintiffs had filed the usual affidavit to 
lead the warrant of arrest. The marshal had 
made a report, stating the Hercules to be a N o r
wegian ship of 683 tons n e t; to have been built in 
1841; to be in a very bad state of repair; to be not 
worth more than 200/.; and alleging that it was 
desirable that she should be immediately sold, in  
order to prevent further expenses being incurred, 
and that she was every day deteriorating in value.

Dr. Stubbs, for the plaintiff, in support of the 
motion.— The court should, in the present circum
stances, exercise its power of ordering a sale. 
[B utt, J.—The only materials before me are the 
marshal’s report and the affidavit to lead the war
rant of arrest. Surely you should have an affi
davit verifying the cause of action P] There is 
enough before the court to warrant an order for 
sale.

B utt, J.— T will not order the sale of a foreign 
ship merely on the marshal’s report and the affi
davit to lead the warrant. That affidavit merely 
says there has been a collision, and that damage 
has been occasioned to the plaintiffs. However, 
in this case, I  will accede to the application, sub
ject to the plaintiffs filing in the Registry an 
affidavit verifying the cause of action, and stating 
that no appearance has been entered on behalf 
of the ship.

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes.

Tuesday, Dec. 15,1885.
(Before B utt, J.)
T he Colonsay. (a)

Practice— Necessaries action— Intervention o f m ort
gagees— Sale o f ship— M arshal's expenses.

Where mortgageesiritervened in  a necessaries action 
which was discontinued by the p la in t if f  before 
coming to tr ia l, the Court directed that the

(a) Reported by J, P. AsrntALLand Bctleu A bFik a ll , Esqrs.
Barristers-at-Law.

VOL. V., N.s.

m arshal’8 fees occasioned by the sale o f the ship, 
which was ordered on the application o f the 
mortgagees, should be borne by the mortgagees, 
who had received the proceeds o f the sale, and fo r  
whose benefit, i t  had been made.

T his was on appeal from  the assistant re g is tra r ’s 
report by interveners in  a necessaries action in  
rem  against the ship Colonsay.

The action was instituted by the plaintiff to 
recover the value of necessaries supplied by him  
to the Colonsay, and the vessel was arrested 
therein. The owners put in an appearance, but 
did not give bail or deliver pleadings. Subse
quently Messrs. Kelly and Oo. intervened as mort
gagees, and took possession of the ship under 
their mortgage. The material-man, alleging that 
he had a prior claim to the mortgagees, refused 
to release the vessel. The mortgagees then ob
tained an order for the sale of the ship, and under 
this order she was sold. The marshal’s fees and 
expenses amounted to 3701. Is. lOd.

The vessel was bought by the interveners, 
agent. Two days prior to the trial, the plaintiff 
having discontinued his action, judgment, with  
costs, was, by his consent, entered for the mort
gagees. The mortgagees’ claim exceeded the 
proceeds of sale, which were paid out to the 
mortgagees, less the expenses occasioned by the 
sale, with the exception of the marshal s posses
sion fee, which the assistant registrar was of 
opinion should be paid by the plaintiff. lho  
mortgagees now appealed against the decision ot 
the assistant registrar charging them with the 
costs of the sale.

B uckn ill, Q.C. for the mortgagees.— I t  was the 
plaintiff, who has failed in his action, and who 
necessitated the sale of the ship. He should have 
discontinued his action earlier. As he has been 
unsuccessful in his claim, he should be ordered to 
pay the costs of the sale. The sale was for the 
benefit of all parties, and it  is, therefore, un
reasonable that the interveners, who have suc
ceeded in establishing their right, should be 
visited with the costs.

Sir W alter P h illim ore  for the plaintiff. I t  
was at the instance of the mortgagees that the 
ship was sold. The continuance of the action by 
the plaintiff is no reason why the plaintiff should 
pay the expenses of the sale, as the ship must 
have been sold in any eveDt. The mortgagees 
were not forced to apply to have the ship sold. 
They were people of substance, and could have 
given bail for the amount of the plaintiff s claim. 
I t  cannot be said that the plaintiff improperly 
continued his action. H e required to be satisfied 
that the mortgagees had a valid title, and, on 
being so satisfied, he at once discontinued the 
action.

B uckn ill, Q.C. in reply.
B utt, J.— This is a case in  which the p la in tiff 

claimed a Bum of money alleged and sworn to be 
due to h im  fo r necessaries supplied to  the ship 
Colonsay. There was no denial of th is  claim , and 
i t  m ust therefore be taken tha t he had a perfectly 
good claim  against the shipowners and equally 
against the ship herself, subject, of course, to  any 
p rio r lien tha t m ig h t be in  existence. The defen
dants, now appearing, have intervened as m o rt
gagees, and they set up  th e ir  mortgage, which, i f  

i va lid, takes p r io r ity  over the c la im  for necessaries.
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Inasmuch as the amount of the mortgagees’ claim 
exceeds the value of the ship, their lien com
pletely ousts the lien for necessaries. The ship 
was arrested by the plaintiff in the necessaries 
suit, and afterwards the mortgagees having 
intervened applied for an order for sale. That 
application was granted, and the ship was sold. 
Certain expenses were occasioned by that sale, and 
the question is, whether those expenses are to be 
paid by the plaintiff or by the mortgagees.

Now, it  is perfectly true that a vessel under 
arrest may be in such a condition that i t  is desirable 
for all parties she should be sold, or, as an alterna
tive, she may be bailed. In  this case it was perfectly 
competent for the mortgagees to have bailed this 
ship. I t  is not contended that their pecuniary 
position was such as to preclude their doing so. 
The assistant registrar has disallowed the mort
gagees the marshal’s fees and charges, except the 
possession fees, on the ground that the ship was 
sold on their application, and apparently for 
their benefit. I  am now asked to say that they, 
with the proceeds in their pockets, are not to pay 
the expenses of the sale. I t  is very true that the 
material-man has been defeated by the mortgagees, 
but I  cannot think any blame is to be attributed 
to him for instituting the suit. I  think that the 
mortgagees, acting as reasonable men, should 
either have given bail or have paid the expenses 
of the sale themselves. I  must therefore decline 
to accede to this application, and. I  uphold the 
assistant registrar’s decision.

Solicitors for the plaintiff, Wynne, Holme, and 
Wynne.

Solicitors for the interveners, Phelps, Sidgwick, 
and Biddle.

Dec. 22,1885, and Jan. 11,1886.
(Before B utt, J., assisted b y  T r in it y  M asters.)

T he H arvest, (a)
Collision— Bye-laws fo r  the Regulation o f the P ort 

o f Newcastle-upon- Tyne 1884, art. 20.
Where a vessel entering the Tyne fro m  the south

ward, in  order to get upon a  course to take her up 
the r ive r on the north side, across fro m  south to 
north  o f mid-channel at fro m  two to three cables 
lengths outside the south p ie r  she thereby in fringes  
Bye-law  20 f o r  the Regulation o f the R ive r Tyne, 
directing that vessels shall be brought in to  the 
port to the north o f m id-channel; and she ought, 
on theproper construction o f the bye-law, to have 
crossed fro m  south to north at some considerable 
distance outside the pierheads.

T his was a collision action in  rem  instituted by 
the owners, master, and crew of the late steam
ship Stainsacre against the owners of the steam
ship Harvest to recover damages occasioned by a 
collision between the two vessels on the 30th 
Nov. 1885. The defendants counter-claimed.

The facts alleged on behalf cf the plaintiffs were 
as follows: Shortly before 11 p.m. on the 30th 
Nov. 1885 the steamship Stainsacre, of 705 tons 
register, bound on a voyage from Howdon Dock 
in the Tyne to Copenhagen with a cargo of coals, 
was proceeding down the Tyne ; the weather was 
fine and clear, but dark, the wind was about 
W .N .W ., and the tide was first quarter ebb. 
When the Stainsacre had passed the Herd Buoy,

(a) Beported by J . P. A sfin a li and Botleb Aspihali,, Esqre,,
Barriaters-at-Law.

and was approaching the south pier, she was well 
over to the south of mid-channel, and was making 
about five to six knots. H er regulation lights 
were duly exhibited and burning brightly, and a 
good look-out was being kept. In  these circum
stances the red light of a vessel, which afterwards 
proved to be the steamship Harvest, was seen 
about three points on the starboard bow of the 
Stainsacre, and about one mile distant, but no 
masthead light was visible. The Stainsacre was 
kept heading E. J S. on the course she had been 
steering to leave the harbour, until she had cleared 
the end of the south pier, when her helm was put 
hard-a-port, but shortly afterwards two short 
blasts of a steam whistle were heard from the 
Harvest, which was then, for the first time, dis
covered to be a steamship by those on board the 
Stainsacre. Immediately on getting this signal, 
the helm of the Stainsacre was put hard-a-star- 
board, and two short blasts of her whistle blown, 
and immediately afterwards, the red light of the 
Harvest alone continuing open, the engines 
of the Stainsacre were put full speed astern and 
her whistle blown three short blasts. But the 
Harvest came on fast, and with her stem and star
board bow struck the starboard side of the Stains
acre a little  abaft the fore rigging, doing the 
Stainsacre great damage, in consequence of which 
she sank in five minutes after the collision.

The plaintiffs charged the defendants (inter 
a lia ) with breach of arts. 2 and 3 of the Regula
tions for Preventing Collisions at Sea, and also 
with improperly approaching the entrance of the 
Tyne in such a direction that the Harvest wa3 
, g brought into the port to the south of mid- 

ctlannel, and neglecting to comply with Bye-Law 
20 for the Regulation of the Port of Newcastle- 
upon-Tyne.

The facts alleged on behalf of the defendants 
were as foliows : Shortly before 11 p.m. on the 
30th Nov. 1885, the steamship Harvest, of 881 tons 
register, bound on a voyage in ballast from Ter- 
neuzen to the Tyne, had arrived off the entrance 
to the Tyne, and was proceeding to enter the 
river, having the two leading lights in line on a 
bearing of W . f  N . At such time her regulation 
masthead and side lights were duly exhibited 
and burning brightly, and a good look-out was 
being kept on board of her. In  these circum
stances those on board the Harvest observed the 
masthead and port lights of a steamer, which 
proved to be the Stainsacre, leaving the river 
very nearly ahead, and a little on the port bow 
withal, and distant about one mile. The helm of 
the Harvest was ported a little, and the Stainsacre 
brought about a point on the port bow of the 
Harvest, and the vessels were in a position to pass 
portside to port side. As the Stainsacre approached 
she appeared to bo steering so as to pass in too 
close proximity to the Harvest, and the helm of 
the Harvest was ported a little | more, when sud
denly the Stainsacre shut in her red light and 
opened her green. The helm of the Harvest was 
thereupon put hard-a-port and one short blast 
blown on her steam whistle, and immediately 
afterwards, as the Stainsacre was seen to be steer
ing across the bows of the Harvest, rendering a 
collision imminent, the engiues of the Harvest 
were stopped and reversed full speed astern, and 
three short blasts blown on her steam whistle; 
but the Stainsacre came on at a high rate of 
speed, and, before the Harvest could gather stern
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■way, the Stainsacre, w ith her starbourd side about 
amidship, struck the stem of the Harvest. I t  was 
also alleged by the defendants that just before the 
collision, and when the vessels were about a 
quarter of a mile apart, some sudden gusts of 
wind or other unavoidable circumstance extin
guished the masthead light of the Harvest, which 
had up to that time been burning brightly.

Bye-law 20 for the Regulation of the Port 
of Newcastle-upon-Tyne is as follows :

Every steam or other vossel (whether towing any 
other vessel or not, or being towedi shall, unless pre
vented by stress of weather, be brought into the port to 
the north of mid-channel, and be taken out of the port 
to the south of mid-channel.

Sir W alter P h illim ore  (with him Gorell Barnes) 
for the plaintiffs.—The defendants are to blame 
for not complying with the regulations as to 
lights. The absence of the masthead light mis
led the plaintiffs, and contributed to the collision. 
The defendants have also infringed art. 20 of the 
Tyne rules in coming into the harbour as they 
did.

F . W. Bailees (w ith him Stolces) for the defen
dants.— The extinguishing of the light was due to 
circumstances beyond the control of the defen
dants, and occurred when the vessels were so 
close that it  could not have misled the plaintiffs. 
The Harvest was being brought into the harbour 
to the north of mid-channel, and was therefore 
complying w ith the Tyne rules. Moreover, the 
bye-laws have no application, as the collision 
occurred outside the piers.

Sir W. P h illim o re  in reply.
B utt, J.— There is no difference of opinion at 

all between the view which the Elder Brethren 
have taken of this matter and my own. The col
lision, which occurred between two steamships, 
the one leaving and the other entering the Tyne, 
took place on the night of the 30th Nov., some
where about 11 p.m. The Tyne Commissioners 
have by authority issued certain regulations 
for governing and directing the navigation of 
their port, and the regulation which is most 
material to the present case is No. 20. The pre
ceding rule directs vessels to keep on their own 
starboard side of mid-channel in navigating 
narrow waters, and to pass port side to port side. 
Rule 20 is in these words : “ Every steam or other 
vessel (whether towing any other vessel or not, or 
being towed) shall, unless prevented by stress of 
weather, be brought into the port to the north of 
mid-channel, and be taken out of the port to the 
south of mid-channel.” Now, my understanding 
of that rule is that a vessel about to enter the 
Tyne, coming from the southward, is not to cross 
from the south to the north side close up to the 
pierheads. She is to get on a course that w ill 
take her up the river at some considerable dis
tance outside the piers. The reason for such a 
regulation is obvious. I t  appears to me, and in 
this the Elder Brethren agree, that the main cause 
of this collision— I  do not say the approximate or 
the only cause— was the fact, which I  find to be 
a fact, that the steamer Harvest, instead of keep
ing out to sea till she had passed the line of the 
mid-channel course out of the river, crossed the 
line too near in towards the pierheads, and so 
brought about a position of danger, which, with 
the other circumstances under consideration, 
really caused this collision. The collision seems

to have happened some two or two and a half 
cables lengths outside the pierheads, and not 
more. The wreck lay in a position described 
in the notice which has been issued warning 
captains of ships of its position, and that position 
is decidedly to the south of mid-channel. But it  
is said that, though that is or was the position of 
the wreck, it  was not the place of collision, 
because, the tide being as it  was, carried the vessel 
down, and that that accounts for her lying so 
far to the south. W hen we come to examine the 
evidence we find that all the witnesses on behalf 
of the Stainsacre say the collision occurred to the 
south of mid-channel, and all the witnesses 
called on behalf of the Harvest say that is not 
the case, and that i t  occurred to the north of 
mid-channel.

There being this conflict, I  have to decide 
what is the real truth of the matter. W hat 
occurred to me during the hearing of the evi
dence, and what occurs to me now, is that I  
cannot accept the story told by the captain of the 
Harvest as a true story. I  cannot accept his 
evidence as to the speed of his vessel, and espe
cially that part of it in which he says that his 
vessel actually had stern way on her at the time 
of the collision. I  believe that is wholly contrary 
to the fact, and therefore I  am not predisposed to 
accept his evidence as to the position in regard 
to mid-channel, in which he says this collision 
occurred. In  the course of his cross-examina
tion, he was asked by Sir W alter Phillimore to 
take the position in which he says his vessel was 
at a certain point on the coast, and lay the course 
he steered from that point. He did bo, and the 
chart which he has marked shows that he was 
up within some three, or three and a half at most, 
cables lengths of the entrance of the harbour at 
the time his course intersected the line of leading 
lig h ts ; whereas his case is that he bad got on the 
line some mile and a half or two miles outside, 
and was complying with, and not infringing, rule
20. I  am perfectly aware that i t  is hard to 
judge a man too severely by evidence of that 
so rt; but, allowing him a good deal of latitude, it  
appears to ub that he must have been, on his own 
showing, a great deal nearer the mouth of the 
harbour than he admits when he began to alter 
his course. That points to the conclusion that he 
infringed rule 20, and I  cannot help thinking that 
the position of the wreck leads to the same con
clusion. W e then have the evidence of the pilot 
Blair, called by the owners of the Harvest, and 
not by the plaintiffs, who say in term s: “ I f  the 
Harvest had come in to the north Bide of the 
river there never would have been any collision.” 
W hat is that but equivalent to saying that one 
cause, at all events, of the collision was the 
Harvest not coming in to the north side, and 
that is not obeying rule 20. W e think, therefore, 
it  is clear that the Harvest was entering the 
harbour in defiance of the rule.

The next point is as to the absence of the H a r
vest’s masthead light. That light was, undoubtedly, 
out before the collision ; and, having regard to the 
evidence as a whole, I  have no doubt that it  was 
out sooner than the defendant’s witnesses would 
have us believe. W e think it  clear that, when 
the Harvest was something like a mile from the 
Stainsacre, her masthead light had gone out. 
That being so, i t  was gross carelessness on the 
part of those in charge of that vessel, entering
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Buch a river as the Tyne, to have allowed it to 
remain oat until the time of the collision. I  have 
not forgotten that there was some independent 
evidence called to prove that the masthead light 
had gone out only shortly before the collision, 
and also to prove that the Harvest was a con
siderable distance outside the harbour when she 
shaped her course up the river. I  have given all 
the attention to that evidence which I  think it 
deserves, and I  have come to the conclusion that 
it  is not altogether trustworthy. I t  occurred to 
me, early in the course of this case, to ask myself, 
Supposing this masthead light was out, and the 
red light of the Harvest alone visible to those on 
board the Stainsacre, when they came within some 
such distance as a mile, would it have made any 

? I  put the question to the captain of 
the stainsacre, and he, in entire conformity with  
his statement before the Receiver of Wrecks, 
said : “ I  took that vessel, seeing a red light only, 
for a sailing vessel. I  ported to go under her 
stern, and I  should have passed well under her 
stern if  she had been a sailing vessel coming, as I  
had reason to believe she was. Had I  known it  
to be a steamer, I  should have at once eased my 
engines, and there would have been no collision.” 
I  think that is consistent with the facts, and I  
have no doubt it is the real truth of the matter. 
I  think not only was the masthead light out, and 
negligently allowed to remain out for a consider
able time, but I  think that it was a circumstance 
materially contributing to the collision, and that 
for that also the Harvest is to blame. There is 
another part of this case which has to be con
sidered, and it is this : 1 refer to the starboard
ing of the Stainsacre. That was an extraordinary 
manœuvre, having regard to the position in 
which these vessels were. She says she starboarded 
because she heard the Harvest blow two blasts of 
her whistle, which meant that she was directing 
her course to port. I t  is very difficult to believe 
that the Stainsacre would ever have star
boarded at all nnless she had heard these two 
blasts. There is no other reason why she should 
bave done it. The witnesses from the Harvest 
have sworn that they only gave one blast, and 
as a matter of fact, we know that the Harvest was 
porting. Therefore it  seems to me extremely 
difficult to suppose that they should have made a 
signal that they were starboarding. I t  is a con
flict out of which I  do not see my way 
clearly. I t  has occurred to me as possible that, 
either from some choking in the pipe or some 
similar defect, what was intended as one blast 
may have sounded as two. I  do not know that 
that is a theory which ought to be accepted as the 
true explanation of this case, but I  have no doubt 
that the master and those on board the Stainsacre 
acted under the impression that two blasts were 
given. Under all the circumstances of the 
case I  have come to the conclusion that the real 
cause of the collision was th& Harvest crossing the 
entrance of the port in violation of rule 20, and 
that the absence other masthead light was also a 
cause conducing to the collision. I  do not think, 
under the circumstances, that blame can bo 
imputed to the master of the Stainsacre for star
boarding, and we are all very clearly of opinion 
that, as soon as the danger was apparent, he acted 
by starboarding, by giving signals, and by stop
ping and reversing. Under these circumstances 
1 pronounce the Harvest alone to blame.

Solicitors for the plaintiffs, Thomas Cooper 
and Co.

Solicitors for the defendants, Turnbu ll, T illy ,  
and M ousir.

Jan. 16 and T9, 1886.
(Before Sir James H annen.)

T he T urgot, (a)
Wages and disbursements —  Master —  Ckarter- 

p a rty —-Costs Ten days' double pa y— Merchant 
Shipping A d  1854 (17 Sp 18 Viet. c. 104), s. 187. 

Where a ship was chartered under a charter pro
v id ing  that the captain should be appointed and  
dismissed by the charterers, tha t the shipowners 
were to provide and pay f o r  a ll provisions and  
wages o f the  ̂captain and crew, and fo r  the 
necessary equipment fo r  the efficient w ork ing o f 
the ship, and that the charterers should pay fo r  
a l  the coals, port charges, and other expenses, 
except those above stated, and the captain in s ti
tuted an action in  rem against the owners o f the 
ship c la im ing in  respect o f disbursements, consist- 

°J provisions and coals, in  respect o f which 
la tter item lie had given a d ra ft on the sh ip 
owners, whicn d ra ft had been dishonoured, the 
Court held that the master, having notice o f the 
charter-party, was agent fo r  both the owners and  
the charterers in  respect, o f the liab ilit ie s  o f each, 
as determined by the charter, and that therefore 
■ ve owners were liable in  respect o f the provisions, 
but not in  respect o f the coals.

Where, in  an action fo r  master's wages, i t  appears 
that, at the ins titu tion  o f the suit, accounts are 
outstanding between the owners and the p la in -  
iff, and that the same have not been taken or 

settled, and that w ith in  two days o f the in s titu -  
lon o f the su it the wages are paid, the owners 
tave not refused to pa y  “ w ithout sufficient, cause ” 

™ (m. the meaning o f sect. 187 o f the Merchant 
sh ipp ing  Act 1854, and therefore the p la in t if f  is 
not entitled to recover ten days’ double pay.

T his  was an action in  rem  for wages and dis- 
bursements instituted by the master of the steam- 
snip i  argot against the owners thereof, in which 
tne vessel was arrested in the sum of 1500Z.

the plaintiff was appointed master by the 
Charterer, Henry Robertson, with the approval of 
tne shipowners, and commanded the said st.eam- 
ship from the 5th A p ril 1884 to May 25,1885.
,, f 6 P by bis statement of claim, alleged
tnat. whdst master, necessaries were supplied to 
the Turgot by Messrs. Tramontana, of Palermo, 
upon his order to enable the vessel to perform her 
voyage, ami that Messrs. Tramontana had 
recovered judgment against him for the cost of 
S',10.', 1'1®pcsaries, viz., 241. 4s. Ad., together with 
oi. 10s. icr costs. I t  was also alleged that neces
saries had been supplied to the said ship by E . T. 
Aguis and Co., of Malta, upon the plaiotiff’s order 
to enable the Turgo t to perform her voyage, and 
that the plaintiff had been sued for the cost of 
such necessaries, viz., 1877. 14s., and was liable to 
pay e same. The plaintiff also claimed wages 

ten days double pay.
to 15h0e0?efeUdant8 had to put in bail amounting 

follows . ^ feBC°’ 80 far as ia mater»al, was as

(a) R eported by J . P. AspiNALi.and B d t l ie  A s p in a ll , Esqrs.
Eam stera-at-Lttw .
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1. The defendants admit that the plaintiff served as 
master of the Turgot for the period in the statement of 
olaim mentioned, but they say that during the whole of 
the said period the said steamship was chartered to one 
Robertson, and that by the terms of the charter-party or 
charter-parties (whioh terms were well known to the 
plaintiff) the charterers were to provide and pay for all 
coal and fuel for the steam engines, port charges, and 
expenses whatsoever, except certain expenses not mate
ria l to this action, .and the master, officers, and crew 
were to be appointed by and to follow the instructions 
of the charterers, and the master was, in faot, appointed 
by the said charterers, and was, as he well knew, in fact, 
the servant of, and in all matters connected with the 
said ship during the said period acted as and was the 
agent of the charterers and not of the defendants.

2. The defendants deny that neoessaries were supplied 
to the Turgot by Messrs. Tramontana or E. T. Aguis and 
Co., as alleged in the statement of claim, and say that i f  
any goods were supplied on the order of the plaintiff, as 
alleged (which the defendants deny), the plaintiff was in 
giving such order or in taking delivery of the said goods, 
acting, as he well knew, and as was well known to the 
persons supplying the said goods, as agents for the 
charterers of the said ship, and not on behalf of or with 
the authority of the defendants. I f  the plaintiff has been 
sued for the said goods, as alleged (which the defen
dants do not admit), the defendants say that the 
plaintiff was not liable in respect of the same, and i f  he 
has suffered judgment against himself in respect thereof 
such judgment or judgments were suffered by the 
laches and want of proper defenoe on the part of the 
plaintiff.

3. As to the plaintiff’s olaim for wages, the defendants 
say that since action i t  has been duly satisfied and dis
charged by payment.

4. As to the plaintiff’s claim for disbursements, the 
defendants deny that the plaintiff ever made any dis
bursements or incurred any expenses or liabilities for the 
said ship, or that the same remain due and unpaid to 
him as alleged. I f  any disbursements were made, or 
expenses or liab ility  incurred (whioh is denied), the same 
were not made and incurred by the plaintiff as agent 
for, or on behalf of, or by the authority of the defen
dants, but as agent for the charterers, as hereinbefore 
alleged. The defendants further say that if  the plain
tif f  did make any such disbursements, or inour any such 
expenses or liabilities, the said charterers have satisfied 
and discharged the olaim of the plaintiff in respect 
thereof by payment or in account.

The plaintiff, by his reply, said as follows :
1. The plaintiff admits that sinoe the commencement 

of this action the defendants have paid to him the 
balance of his wages and disbursements aotually out of 
pocket, but the defendants have not paid to him his ten 
days’ double pay to which he was entitled, nor any
thing for his detention, and have not paid or indemni
fied him against the olaims s till being pressed against 
him, and for which he is liable as master of the Turgot.

2. As to the residue of the defence the plaintiff joins 
issue.

The particulars of the plaintiff’s claim were as 
follows: Tramontana’s claim and taxed costs, 
amounting to 30Z. 14s. 4d . ; costs of plaintiff’s 
solicitors in Tramontana’s action, nob yet 
delivered; E . T . Aguis and Co.’s claim, amount
ing to 187?. 14s.; costs of plaintiff’s solicitors in 
E. T . Aguis and Co.’s action, not yet taxed ; ten 
days’ double p a y ; and legal charges outside the 
above actions incurred by the plaintiff in conse
quence of the defendants’ conduct. In  addition 
to the above items, the plaintiff originally claimed 
a sum of 10021. 3s. in respeot of alleged neces
saries supplied by Messrs. Laming and Co., but 
this item was subsequently withdrawn.

The material provisions of the charter-party 
were as follows:

I t  is this day mutually agreed . . . that the
owners shall provide and pay for a ll provisions and 
wageB of the oaptain, offioers, engineers, firemen, and 
crew, shall pay for the insurance of the vessel ( if any),

and for all oil, tallow, and waste required for the engine-
room, and provide and pay for the necessary equipment 
for the proper and efficient working of the said steamer. 
That the charterer shall provide and pay for a ll the 
coals and fuel for the steam engines, port charges, and 
expenses whatsoever, except those before stated. That 
the charterers shall accept and pay for all coal now in 
ship’s bunkers, and the owners shall, on expiry of the 
charter-party, pay for all coal then left in the bunkers, 
both at ourrent marketpriees. . . . That the caotain, 
officers, and crew shall be appointed by and shall follow 
the instructions of the charterer, who w ill furnish him 
from time to time with sailing directions. That the 
captain shall use all and every dispatoh in prosecuting 
the voyage) and shall render all customary assistance 
with the ship’s crew and boats, and should the owners 
be dissatisfied with the conduct of the captain, or any 
of the officers, or engineers, the charterer shall, on 
being advised of such, fu lly  investigate the matter, and 
if  necessary make a ohange in the appointments.

A t the trial it appeared that the charterer, M r. 
Henry Robinson had appointed the master ; that 
the master had knowledge of the provisions of 
the charter-party ; that Messrs. Tramontana’s 
claim was in respect of provisions, boat hire, and 
pilotage inwards and outwards; and that E . T. 
Aguis and Co.’s claim was in respect of coals and 
provisions supplied at M alta, and of 61. advanced 
to the captain. W ith  regard to this claim, 
i t  appeared that in consequence of a statement 
made by E. T. Aguis and Co.’s clerk to the 
master, that they had reoeived instructions from  
Messrs. Laws, Surtees, and Co., the owners of the 
Turgot, that the master was to draw upon the 
owners. The master accordingly drew a draft 
for 187i. 48. upon the owners, and handed it  to 
E. T . Aguis. I t ,  however, appeared that in faot 
the Messrs. Laws, Surtees, and Co. had given no 
such instructions, and they had accordingly 
refused to meet the draft. The plaintiff attempted 
to prove that the supply of coals at M alta was 
chargeable to the ship, on the ground that it was 
necessary to bring the ship home in consequence 
of the charterer having failed to supply the 
goods, and it  being necessary in the owner’s 
interest that the ship should return. In  this they 
failed, it  being shown that the coals were supplied 
on the charterer’s order.

J. P. A sp in a ll (with him Bigham, Q.C.) for the 
defendants.— The matters in respect of which the 
plaintiff is claiming were, by the provisions of the 
charter-party to be supplied by the charterer. 
Therefore, on the authority of The Beeswing (53 
L . T. Eep. N . S. 554; 5 Asp. Mar. Law Cas.484), 
the plaintiff should look to the charterer and not 
to the owners for payment. He clearly had no 
authority to pledge the owners’ credit in respect 
of coal. I t  is also submitted that he is not 
entitled to recover the costs incurred by him  in  
defending the actions brought against him. H e  
clearly ought never to have defended them except 
with the sanotion of the present defendants.

Gorell Barnes for the plaintiff.—The master is 
entitled to recover such disbursements as by the 
provisions of the charter-party the owners were 
bound to provide. W ith  regard to the coals, 
reliance is placed upon the judgment of the 
Master of the Rolls in The Beeswing (uh i sup.), 
where he says that if  the charterers’ agents 
abroad refused to make disbursements which they 
had undertaken to make, and the ship could not 
be navigated without such disbursements, the 
master would be entitled to charge such disburse
ments against the owners. The facts in the
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present case, therefore, entitle the master to claim 
in respect of the coals.

Gur. adv. vu lt.

Jan. 19.— Sir J ames H annest.— This is an action 
by the captain against the owners of the Turgot 
for necessaries supplied at Palermo, for which 
the captain has . made himself liable, and in 
respect of which judgment has been recovered 
against him. H e  also claims for necessaries sup
plied at Malta, and for wages. The defendants 
deny their liability on the ground that -the plain
tiff, ia  incurring these liabilities, acted as agent 
for the charterer, and not for the owners ; and, 
as to the wages, they say they have been paid. 
B y the terms of the charter-party the owners 
were to provide and pay for provisions and wages, 
the charterer to provide and pay for coals and 
other expenses. The captain was to be appointed 
by and follow the instructions of the charterer, 
and i f  the owners were dissatisfied with the cap
tain the charterer was to investigate the facts, 
and, if necessary, make a change. H e was, in 
fact, appointed by the charterer, and furnished 
with a copy of the charter-party. I  have been 
referred to the case of The Beeswing (ub i sup.), in 
which the facts were very similar to the present, 
except that there the captain was to be discharged 
by the charterers. In  this case the captain, 
knowing the terms of the charter-party, was the 
agent of the owners in providing those necessaries 
whioh, by the terms of the charter, were to be 
paid for by the owners ; and was the agent of 
the charterers in providing those necessaries for 
which they were to be responsible. A t Malta the 
captain ordered coals to the amount of 150J. 10s., 
provisions amounting to 181. 13s. 2d., and obtained 
an advance of 61. to himself. A fter the coals and 
provisions were supplied the captain proposed to 
pay by drawing on the charterer, but the mer
chant supplying the goods refused to take this 
mode of payment, alleging that he had instruc
tions from the owners that the captain might 
draw a bill on them. Believing this statement, 
which was, in fact, not correct, the captain drew 
on the owners for the coals and provisions, and it  
is in respect of his liability on this bill that he 
now claims against the owners. I ,  however, am 
of opinion that the captain is not entitled to 
recover in respect of the coals, as, by the terms of 
the charter-party, he had no authority to pledge 
the credit of his owners for them.

I t  was argued by the plaintiffs counsel 
that, on the authority of The Beeswing (ub i 
sup.), he had an implied authority to pledge 
the credit of the owners as agent ex neces
sitate, in order to enable the ship to sail. 
The facts do not support his argument. The 
owners had no interest in the immediate depar
ture of the ship from Malta, as the charterers 
were bound to pay for the hire of the vessel 
during its detention, and even if  it  had not been 
so the plaintiff ought to have communicated by 
telegram with the owners before pledging their 
credit for disbursements, which he knew they 
were not bound to make. On the other hand I  
am of opinion that the captain had implied 
authority on the owners’ behalf to make dis
bursements for provisions which they were 
bound by the charter-party to supply, and I  
th ink he is entitled to enforce his olaim against

[A dm .

them to that extent. On the same principle I  
think he was entitled to pledge the owners’ credit 
at Palermo, and he therefore can recover the 
amount of his claim in respect of the necessaries 
supplied there. W ith  regard to the costs 
incurred by the plaintiff in defending the aotions 
brought against him, 1 think he cannot recover 
them. He^ was, undoubtedly^ liable in those 
actions, and he should not have defended except 
at the request of the defendants in this action. I  
am further of opinion that the plaintiff is not 
entitled to recover ten days’ double pay, as the 
small balance of wages due was not delayed w ith
out sufficient cause, and as it was only fouud to 
be due on a final settlement of involved accounts, 
and was, in  fact, paid within a few days of the 
action being brought. In  the result I  find he is 
entitled to recover the 61. advanced at M alta, and 
the 181. 138. 4d. in respect of provisions sup
plied there, and also 241. 4s. 2d. recovered by 
Messrs. Tramontana in respect of necessaries sup
plied at Palermo, making in all 481. 17s. 6d., 
which I  decree due with costs.

Bigham, Q.C.— I t  is submitted that, as the 
plaintifE has recovered less than 501., the action 
should not have been instituted in the H igh  
Court. Moreover, the court should not forget 
that the defendants had to put in bail for 15001, 
which was most unreasonable, and therefore the 
plaintiff should be condemned for arresting the 
ship in such an amount.

Barnes contra.
Sir J ames H annen .— The captain was placed in 

a very difficult position between the owners and 
the persons making the disbursements, and 1 
think this case was a proper one to be inves
tigated here. I  therefore adhere to my decision 
as to costs.

Solicitors for the plaintiff, Lowless and Go.
Solicitors for the defendants, Lyne  and 

Holm an.

Jan. 12 and 19, 1886.
(Before Sir J ames H annen.)

T he D ora T ully . (a l
Disbursements— Mastei— M anaging owner— Ship 's  

stores.
A  master on his appointment agreed w ith  the 

nianaging owner that he, the master, should f in d  
the provisions fo r  the officers and crew at a certain 
rate pe r day. The master subsequently agreed 
w ith  the managing owner, who was also a ship’s 
store dealer, that the managing owner should 
supply the provisions and should charge them 
against moneys o f the master which he held in  
his hands. The managing owner, however, 
debited his co-owners w ith  the costs o f the p ro 
visions, and fraud u len tly  applied the master's 
money to his own purposes.

Held, in  an action in  rem against the owners by the 
master to recover wages and disbursements, 
that the master was entitled to credit f o r  such 
an amount in  the settlement o f his accounts w ith  
the owners, the fra u d u le n t application o f his 
money by the managing owner being a  wrong 
done to the co-owners f o r  which he was not 
responsible.

In is  was a motion by the defendants in an action
m  rem for master’s wages and disbursements,

(a) Beportedby J, I*. A s p in a ll  and B u tle b  AsrorALL Esars.,
Bairisters-at-Law,

T he  D ora T ułly .
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asking that the registrar’s report therein might 
be varied by directing that the plaintiff should 
not be entitled to recover against the defendants
a sum of 316Z. 17s. 6d., which has been allowed by 
the registrar.

The action was instituted by Robert Young, 
late master of the s.s. Dora T a lly , in  rem  against 
her owners to recover wages and disbursements. 
H is claim, which amounted to 1584Z. 5s. 12“ -> w&8 
referred to the registrar and merchants, who 
allowed him 552L 5s. 9cZ. A t the reference it  
appeared that, at the time he was appointed 
master, i t  was agreed between himself and one ( 
T ully , the managing owner of the Bhip, that he, 
the master, should victual the officers and crew at 
a stipulated rate ner day, and that these provisions 
were supplied by Tully. I t  also appeared that at 
this time M r. C. Tully held in his hands a sum of 
3167. 17s. 6d. belonging to the master, and that it 
was agreed between them that this sum of money 
should be applied in paying the master s victual
ling account. M r. Tully, who was a ship s store 
dealer, accordingly supplied provisions to the 
ship, most of which were supplied from his own 
stores. H e  having become involved in pecuniary 
difficulties, instead of applying the plaintiffs  
money in payment of these provisions, debited 
the cost of such provisions to his co-owners, who 
in fact paid for them, and he applied the 
plaintiff’s money to his own purposes. I t  further 
appeared that, notwithstanding the arrangement 
that the master should supply provisions, the 
ownerB had in some instances supplied and paid 
for them themselves. In  respect of such items the 
plaintiff, in his claim, gave the owners credit, and 
deducted the same accordingly. Among other 
items claimed were the victualling bill and the 
above-mentioned 316Z. 17«. 6cï., which was claimed 
in the following form :

C. Tully and Co., for provisions, 3161.17s. 6d.
The registrar, being of opinion that the victual

ling  bill included all amounts paid for provisions, 
struck out the 316Z. 17«. 6A, but subsequently 
acceded to the plaintiff’s application that he (the 
registrar) should strike out of the credit account 
(containing the deductions before referred to) as 
many items as would balance the 3167. 17«. lid.

The registrar’s report with regard to this item  
of 3167. 17«. 6d. was as follows ;

In  explanation of the concluding item of the schedule 
No. 2, I  have further to report that i t  appears by the 
evidence of the plaintiff that, at the time he was ap
pointed masterof this ship, he agreed with Mr. C. Truly, 
the managing owner that he, the plaintiff, should find 
provisions for the officers and crew during the voyage at 
a certain rate per diem. A t such time Mr. C. Tu lly  held 
in  his hands a sum of 3161. 17». 6d. belonging to the 
plaihtiff, or was indebted to him to that amount for 
money received on his account, and i t  was further 
agreed that all provisions supplied to the ship. by Mr. 
Tnlly, or paid for by him ss managing owner, should be 
charged against such private moneys un til the amount 
should be exhausted. I t  further appears that, whilst the 
ship was absent on the voyage in question, Mr. C. Tully 
became involved in financial difficulties, and, instead of 
debiting the plaintiff’s private moneys with tho oosts of 
the provisions supplied to the Bhip, and which, to a 
large extent were supplied from his own stores, he paid 
for them out of moneys belonging to the ship, and 
debited them accordingly in his accounts with his co
owners. In so doing Mr. Tully violated his agreement 
w ith the plaintiff, and acted unjustifiably by his co
owners. In  my opinion i t  was a fraudulent application 
of his co-owners’ money, to which the plaintiff was no 
party and for whioh he must not be held responsible

and that the plaintiff is only bound to give credit for the 
amount of any provisions so paid for out ofAhe ship s 
moneys as exceeds the sum he had le ft in  Mr. Tully s 
T-------A c  frw* rvnrnnHA hfiforft stated.

J. P. A sp ina ll for the defendants.—As regards 
this 3167. 17«. 6d., Tu lly  was the agent of the 
master only and not of his co-owners. I f  so, the 
default of Tully is to be visited on the master and 
not on the co-owners. Although Tully  was 
managing owner, yet, for the purposes of this 
transaction, he was merely a marine-store dealer 
employed by the master to provide the provisions. 
The fact that the master was by hiB agreement 
to supply the provisions, shows that, for this pur
pose, Tully was acting only in his capacity of 
marine-store dealer, and therefore had no autho
rity  to pledge the credit of his co-owners :

The Rainbow, 53 L. T. Rep. N . S. 91 ; 5 Asp. Mar.
Law Cas. 479.

A  farther proof of this is that T u lly  held this 
money as security for provisions to be supplied in 
the future, and therefore this money was in no 
way held on behalf of the co-owners.

Sir W alter P h illim ore  (with him D r. Bailees) for 
the master, contra .— The registrar is right in 
treating this money as having been held by fu lly  
in  his capacity of managing owner, and therefore 
as agent for the co-owners. I t  is true that Tully  
has been guilty of a fraud against his co-owners, 
but for this the master should not be held liable.

A sp in a ll in  reply.
Sir James H annen .— This was a suit for 

wages and disbursements, the registrar finding 
5527. 5«. 9d. to be still due to the plaintiff. The 
plaintiff, being captain of the vessel Dora T a lly , 
was by agreement bound to provide provisions 
for the officers and crew. H e was to be paid a 
stipulated sum for so doing. Tully, the managing 
owner of the vessel, held, at the time of the cap
tain’s appointment, 316Z. 17«. 6d. of the captain s 
money in his hands, and it was agreed between the 
captain and Tully  that he was to deduct from  
the amount of 316Z. 17«. 6d. the price of provisions 
which should be supplied by Tully to the vessel. 
The captain was primarily liable, Certain pro
visions were supplied by Tully himself out of his 
own stores, he being a provision dealer ; as to other 
provisions, the captain obtained them abroad and 
drew on Tully for their amount ; but Tully, instead 
of treating the price of these provisions so sup
plied by him, and the other provisions with  
respect to which the captain drew on him, a,s dis
charged by the money in his hands belonging to 
the captain, made default in  so applying these 
moneys in his hands, and in  his account with his 
co-owners treated the provisions as having been 
paid for out of the ship’s money.

How the question arises upon whom the loss is 
to fall by reason of that misconduct on the part 
of Tully, and the registrar has found, with the 
assistance of the merchants, that the loss must fall 
on the co-owners and not on the plaintiff, and I  am 
of opinion that that view is the correct one. As 
to the provisions supplied by Tully himself, it  
appears to be entirely free from the possibility of 
a doubt. Tully is dealing with his own provisions, 
and when he supplied them he was of course 
bound by hiB agreement w ith the captain that 
these goods should be treated as paid for out of 
the moneys in his hands. Though the facts are 
somewhat different with regard to the provision
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for which the captain drew upon Tully, yet it  
appears to me the result must be the same. The 
captain, when he drew on Tully, drew upon the 
assumption, which he had a right to hold, that 
Tully would pay for those goods, and they were to 
be treated as agreed for out of the moneys which 
Tully held of his at the time ; and if  T u lly  did not 
do that which it was his duty towards his co
owner to do, namely, to treat these goods as paid 
for out of the 316Z. 17«. 6d., it  was a wrong done 
to his co-owners, for which the captain is not 
responsible, and he has only done what he had a 
right to do by virtne of his arrangements with 
the co-owners, and therefore I  must hold that 
the report of the registrar is correct, and the 
appeal must be dismissed with costs.

Solicitors for the plaintiff, Botterell and Roche.
Solicitors for the defendants, Ingledew, Ince, 

and Colt.

Feb. 5 and  10, 1886.
(Before Sir James Hanses', assisted by Trinity

M asters.)
The St. A udries. (a)

Collision  —  C a rd iff D ra in  —  Crossing ships —• 
Docking signal— Regulations fo r  Preventing C o l
lisions at Sea, arts. 16 and  23.

Where a steamship, in  charge o f a p ilo t, bound fo r  
Penarth Dock, and carry ing the usual docking 
signa l o f two bright lights oft, saw, when crossing 
C a rd iff East F la t, the red and masthead, lights 
o f a steamship coming down C ard iff D ra in , 
bearing on her starboard bow and d istant fro m  
three to fo u r  cables length ; but the p ilo t in  charge 
took no steps to get out o f the way o f the other 
vessel u n t il a collis ion was inevitable, because he 
was o f opin ion that, as he was bound fo r dock, he 
was entitled tolio ldon,the Court held tha th is  vessel 
was to blame fo r  breach o f a.rt. 16 o f the Regu
lations fo r  Preventing Collisions, there being no 
' ‘ special circumstances”  w a rran tin g  a departure 
f ro m  the regulations.

T his was a collision action in  rem  instituted by 
the owners of the steamship S altw ick  against the 
owners of the steamship St. Audries to recover 
damages occasioned by a collision between those 
two vessels on the 20th May 1885. The defen
dants counter-claimed.

The facts alleged on behalf of the plaintiffs 
were as follows: Shortly before 1135 p.m. on 
the 20th May 1885 the steamship Saltw ick, of 
1703 tons gross, laden with a cargo of coals and 
bound on a voyage from Cardiff to Port Said, 
was, in charge of a duly licensed pilot, proceeding 
down the Cardiff Drain. She was keeping on the 
west side of mid-channel, and was making about 
two or three knots an hour, with her engines 
going dead slow. The weather was fine and clear, 
the tide was about high water, and the wind was 
blowing a moderate breeze from the S.W. The 
regulation masthead and side lights were duly 
exhibited on board the Saltw ick  and burning 
brightly, and a good look-out was being kept 
on board. In  these circumstances those on 
board the Saltw ick observed the masthead and 
green lights of a steamship, which proved to be 
the St. Audries, about one to two points before

the port beam and distant about one to one and a 
half miles, and shortly afterwards they observed 
that she also carried two bright lights aft. The 
S altw ick  continued slowly on her course down 
Cardiff Drain, and, as she approached the St. 
Audries, it was seen that she was attempting to 
cross the bows of the Saltw ick, thereby causing 
risk of collision. Thereupon the engines of the 
S altw ick  were reversed full speed astern and 
three short blasts were blown with her whistle ; 
but the St. Audries still came on, and with her star
board bow struck the stem of the Saltw ick, doing 
her great damage. The plaintiffs (in te r a lia ) 
charged the defendants with breach of art. 16 
of the Regulations for Preventing Collisions at 
Sea.

The facts alleged on behalf of the defendants 
were as follows: Shortly before 11.35 p.m. on 
the 20th May 1885, the screw steamship St. 
Audries, of 500 tons net, bound from Newport to 
Penarth Dock in ballast, was, in charge of a pilot, 
crossing Cardiff Bast F lat about the cross
channel. The St. Audries was heading about W ., 
and was making from one to two knots. H er 
regulation side and masthead lights were duly 
exhibited and burning brightly, and the usual 
docking signal of two bright lights was hoisted 
aft, and a good look-out was being kept. In  these 
circumstances the masthead and red lights of the 
Saltw ick  were seen in the Cardiff Drain about 
five points on the starboard bow, and distant 
about three to four cables. The PeDarth Dock 
head signal for the St. Audries  to enter not being 
up, the engines of the St. Audries  had been 
stopped, and she was forging slowly ahead, and 
when the Saltiv ick  was seen to be coming down 
the Drain, crossing the course of the St. Audries, 
the engines of the St. Audries were reversed full 
speed astern, in order to allow the Saltw ick  to 
pass ahead, and the whistle was sounded three 
blasts. But the Saltw ick  sounded two blasts on 
her whistle, and came towards the St. Audries  as 
if under a starboard helm, and caused danger of 
collision. The whistle of the St. Audries was 
again sounded three blasts, and the Saltw ick  was 
loudly hailed, but the Saltw ick  with her stem 
struck the St Audries  a heavy blow on her star
board bow and dtd her great damage.

The pilot in charge of the St. Audries, in cross- 
examination, admitted that he had held on until 
the last minute, alleging that, as he was bound for 
the dock, he conceived he was not bound to give 
way to the traffic comirig down Cardiff Drain.

The Regulations for Preventing Collisions at 
Sea;
81 Art. 16. I f  two ships under steam are crossing so as 
to involve risk of collision, the ship which has the other 
on her own starboard side shall keep out of the way of 
the other.

A rt. 23. In  obeying and oonstruing these rules, due 
regard shall be had to all dangers of navigation, and to 
any special circumstances which may render a departure 
from the above rules necessary in order to avoid imme
diate danger.

Myburgh, Q.C. (with him Gorell Barnes) for the 
plaintiffs.—The St. Audries  is to blame for breaoh 
of art. 16 of the Regulations for Preventing Col
lisions. The pilot in charge of the St. Audries 
has admitted that, although he had the S altw ick  
on his starboard side, he took no steps to keep 
out of her way until a collision was practically 
inevitable. I t  cannot be said that in this case(a) Reported by J . P. A s p in a ll  and B tjtleb A spihalx., Esqrs.,

H arris ters-at-Law.
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there were any special circumstances rendering a 
departure from art. 16 necessary.

G. H a ll. Q.C (with him Baden Powell) for the 
defendants.— The St. Audries  being hound for 
dock, it is unreasonable that she should have to 
give way to all the traffic coming down the Drain, 
and so lose her chance of docking. She carried 
the usual docking signal, which made it  apparent 
to those on the S altw ick  what her destination 
was. I f  therefore the St. Audries  did fail to take 
steps to keep clear of the Saltw ick, there were 
special circumstances warranting her conduct. 
The Saltw ick  is to blame for breach of art. 18 in 
not stopping and reversing sooner. Those on 
board the Saltw ick  say the St. Audries  was 
neglecting her duty, and yet held on, and there
fore, on the authority of The B ery l (51 L . T. Rep. 
N . S. 554: 5 Asp. Mar. Law Cas. 321; 9 P. Div. 
137) they are to blame.

Myburgh, Q.O. in reply.
Sir J ames H annen .— I  am of opinion that both 

these vessels are to blame. W ith  regard to the 
St. Audries, it is plain that she was being navi
gated by her pilot under a talse conception of his 
rights and duties. H e thought, because he was 
going into the dock, be was exempted from art. 16 
of the regulations, and that it  was not his duty to 
keep out. of the way of the Saltw ick, although she 
was on his starboard hand. I t  is very evident 
that he acted upon that assumption, for he says 
that, even after he had stopped his engines he 
thought he had enough way on to cross the bows 
of the Saltw ick. I t  is plain that she had been 
going at a very considerable speed from the dis
tance she travelled after her engines had been 
stopped; and I  have no doubt but that the pilot 
was hurrying to get into dock, and, in order to do 
so, was insisting upon what I  have already 
described as a total misconception of what his 
rights and duties were.

But, on the other hand, it  appears to me that 
the S altw ick  is also to blame. Some observa
tions have been made as to the state of discipline 
on board this ship when she left port, and it 
may be that some laxity in this respect did 
exist, and that, in consequence, the St. Audries 
was not seen quite so soon as she might have 
been. But, be that as it may, I  am not going 
to rest my decision upon it. The facts are 
that she was going down the Drain, as she had a 
right to do, and, so long as she was entitled to 
expect that the other would get out of her way, 
no blame can be imputed to her for continuing 
on. But there comes a time when a vessel, even 
though she is p rim d  facie  entitled to hold on, is 
bound to take steps with regard to contingencies 
which may arise through the wrongful act of the 
other vessel. In  this particular case, if those on 
board the Saltw ick  had seen— and I  think that 
they ought to have seen— that the St. Audries  
was persisting in her intention of crossing their 
bows, they ought to have stopped and reversed 
sooner than they did, and, if so, the collision would 
have been avoided. There is also the further 
charge made against the Saltw ick  that she star
boarded. I  am sorry to say that I  have come to 
the conclusion that the charge has been made 
out, notwithstanding the plaintiffs’ evidence. 
N ot only is it spoken to by those on board the 
St. Audries, but there is the evidence of those on 
the dockhead, also the evidence as to the two

blasts, and also the evidence of the witness who 
says that he rowed past the buoy to the eastward 
of it, and that the collision took place to the 
eastward of where he was. For these reasons I  
have come to the conclusion that the Saltw ick  did 
starboard her helm, and I  also find that she was 
out of the gut at the time of the collision, The 
result is that both vessels are to blame.

Solicitors for the plaintiffs, Thomas Cooper and 
Co

Solicitors for the defendants, Ingledew, Ince, 
and Colt.

hx}pm£ Court of J u fa tm
— ♦ —

COURT OF APPEAL.

Tuesday, Nov  3, 1885.
(Before Lord E sher, M .R., Cotton and L ind  le y , 

L.JJ.)
N ielsen amd Co. v. W a it , J ames, and Co. (a)

C harty-party—La y  days— Demurrage— u R unn ing  
days” — Custom to Lighten vessel at entrance to 
port.

B y  a  charter-party i t  was agreed that the p la in tiffs ’ 
steamship should procee d to Cronetadt, and there 
load a f u l l  cargo o f wheat or other g ra in , and 
therewith proceed to London, or to a good and  
safe port in  the B ris to l Channel as ordered, “ or 
so near thereto as she may safely get at a l l times 
o f tide, and always afloat, and deliver the same 
on being p a id  f  reight.”  “ E ig h t run n ing  days, 
Sundays excepted, to be allowed the merchants, i f  
the ship be not sooner despatched, fo r  loading and  
discharging the steamer, and ten days on de
murrage i f  required over and above the lay ing  
days, at 251. per day.”  The steamer occupied 
si* days at Cronstadt in  loading a cargo o f 4325 
quarters o f wheat, and was ordered to Gloucester 
fo r  discharge. She arrived a t Sharpness Dock, 
in  the B ris to l Channel, on the 13th Nov. 
Sharpness Dock is w ith in  the po rt o f Gloucester, 
and about seventeen miles fro m  the basin, which 
is  w ith in  the c ity  o f Gloucester, where g ra in  
cargoes are usually discharged i f  the burthen 
o f the ship w i l l  adm it, the access to the 
C ity  B asin  being attained by a  ship cancel. 
The steamer was ready to commence her dis
charge on the IS th  Nov., but could not get nearer to 
Gloucester than Sharpness u n t il p a r t o f her 
cargo was discharged. On the 14th and lo th  
the defendants took delivery o f  1585 quarters a t 
Sharpness, and then required the master to take 
the steamer through the canal to the basin to 
complete the discharge. The master proceeded 
under protest, and arrived in  the basin on the 
17th. On the 18th  the discharge was completed, 
and the vessel returned to Sharpness and arrived  
there on the 19th.

I n  an action fo r  demurrage a custom o f the p o rt o f 
Gloucester was proved to the fo llow ing  effect—- 
that the customary place fo r  discharging g ro in  
cargoes was at the basin w ith in  the c ity, that 
when vessels w ith  g ra in  cargoes destined fo r  
Gloucester were o f too heavy a burthen to go up 
the canal they were lightened a t Sharpness-, that

1 (a) ¿ sp o tte d  by A. A, H opkihs, Esq., B arris te r-a t-Law .
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du ring  the discharge at Sharpness o f so much of 
the cargo as was necessary to enable the vessel to 
proceed by the canal to the basin the lay days 
counted, but the tim e occupied by going up  
the canal to the basin and by re turn ing to 
Sharpness was not counted :

Held, that the custom was reasonable, and that 
i t  was not inconsistent w ith  the express terms o f 
the charter-party as to “ run n ing  days,”  and that 
therefore the time occupied by the vessel in  going 
f ro m  Sharpness to the basin and in  re turn ing  
ought to be excluded fro m  the lay  days.

Judgment o f Pollock, B. affirmed.
Brown v. Johnson (10 i f .  I f  W. 331) discussed.
T his  was an appeal irom a judgment o£ Pollock,
B. sitting at N isi Prius.

The plaintiffs, as owners of the steamship 
St. H ild a , claimed against the defendants, as 
consignees of a grain cargo carried from Cron- 
stadt to the port of Gloucester, a balance for 
freight and demurrage. In  the result, however, 
the only question which remained between the 
parties was as to the number of lay days which 
were to be allowed to the defendants for dis
charging at the port of Gloucester. As to this 
the plaintiffs claimed four days demurrage beyond 
the lay days. The defendants admitted only one 
day, in respect of which they tendered before 
action, and paid into court, the amount claimed 
for that one day.

The steamship St. H ild a ,  a vessel of 495 tons 
net register, was by a charter-party made in 
London on Oct. 7, 1882, chartered by the plaintiffs 
to Messrs. Scaramanga and Go., a firm of London 
merchants. The charter-party provided that the 
steamer shonld proceed to Cronstadt, or so near 
thereto as she might safely get, and there load, 
always afloat, a full cargo of wheat or other grain, 
and therewith proceed to London, or to a good and 
safe port on the east coast of Ireland, or in the 
English or Bristol Channel, or on the continent 
between Hamburg and Havre inclusive, or to 
Glasgow, or to a port on the east coast of Ireland, 
or to Limerick, as ordered on signing bill of 
lading, or at Elsinore or Falmouth for ports west 
of Falmouth, “ or so near thereto as she may 
safely get at all times of tide and always afloat, 
and deliver the same on being paid freight.”

The charter-party,after naming the freights pay
able at the different ports, continued as follows :

The freight to be paid on loading and right delivery 
of the cargo in cash; eight running days, Sundays 
excepted, are to be allowed the said merchants, i f  the 
Bhip be not sooner despatched, for loading and dis
charging the said steamer, and ten days on demurrage 
i f  required over and above the said laying days, at 25i. 
sterling per day. I f  not ordered on signing b ill of 
lading, steamer to proceed to Elsinore, and if  no orders 
there within twelve hours of arrival lay days to count 
until ordered to port of discharge, or to Falmouth for 
final orders as above, which are to be given within 
twelve hours of arrival or lay days to count, but if  she 
calls a t Falmouth 10J. to be paid for doing so.

In  accordance with this charter-party, the 
St. H ild a  proceeded to Cronstadt, and there 
loaded a cargo of 4325 quarters of wheat in bulk.
A  b ill of lading in respect of this cargo was 
signed by the master and delivered to Scaramanga 
and Co., which provided for the delivery of the 
cargo to them or their assigns ‘‘on paying freight 
for the said goods and all other conditions as per 
charter-party.” There was indorsed on the 
charter-party, “ six running days, Sundays 1

excepted, expended in loading the cargo and 
further, “ Capt. Bobinson is hereby directed to 
proceed with steamship St. H ild a  and her present 
cargo to Gloucester, Bristol Channel, for dis
charge.”

The steamer arrived at Sharpness Dock in the 
Bristol Channel, at 11 o’clock a.m. on the 13th 
Nov 1882. Sharpness Duck is within the port 
of Gloucester, and about seventeen miles from 
the basin, which is within the city of Gloucester, 
where grain cargoes are usually discharged it the 
burthen of the ship will admit, the access from 
Sharpness Dock to the City Basin being attained 
by the Berkeley ship canal.

On the 13th Nov. 1882 the steamer was cleared 
at the CaBtom-house, and lay at Sharpness ready 
to commence the discharge and delivery of the 
cargo to the defendants, who were the holders of 
the bill of lading, but she could not get nearer to 
Gloucester than Sharpness unless a considerable 
portion of her cargo were first discharged at 
Sharpness. The defendants on the 14th and 15th 
Nov^ discharged and took delivery into lighters 
of 1585 quarters, and then required the master t o 
take the steamer through the canal to a dis
charging berth within the basin at Gloucester, 
and adjoining the defendants’ warehouse. On 
the 16th. the captain proceeded under protest 
for the basin, and arrived on the 17th. On the 
18th the residue of the cargo, 2740 quarters, was 
discharged by the defendants, and on the same day 
she commenced her return to Sharpness, where 
she arrived on the afternoon of the 19th Nov.

The plaintiffs claimed to reckon six days for 
detention at the port of discharge, making two 
lay day and four on demurrage, and for this 
they claimed to be allowed not only for the two 
days occupied in unloading at Sharpness and the 
one day unloading at Gloucester Basin, but also 
for tho two days occupied in proceeding from 
Sharpness to the basin, and the one day occupied 
in returning.

The defendants, on the other hand, contended 
that the two days occupied in going from 
Sharpness to the basin and the one day occupied 
in returning ought to be excluded, and they 
allowed only for the two days occupied in dis
charging at Sharpness and the one day at 
Gloucester Basin, which, with the six days 
occupied by the loading at Cronstadt, would leave 
only one day on demurrage, for which they had 
paid the amount claimed into court.

The case came on for trial at the Summer 
Assizes 1884, at Gloucester, before Pollock, B. 
and a special jury, when the above facts were 
admitted, and no evidence was called on behalf 
of the plaintiffs. Two witnesses, corn merchants, 
of long experience at Gloucester, were called on 
behalf of the defendants to prove the custom of 
the port of Gloucester with respect to the delivery 
of grain cargoes out of ships of too large a 
burthen to come up the canal without some 
portion of their cargo being discharged at the 
entrance. The custom as stated by them was as 
follows: That the customary place for dis
charging grain cargoes has always been at the 
basin within the city, and that they had never 
known a vessel refuse to go there; that when 
vessels w ith grain cargoes destined for 
Gloucester were of too heavy a burthen to come 
up the canal they were lightened at Sharpness ; 
that during the discharge at Sharpness of so
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much of the cargo as it was necessary to discharge 
in  order to enable the vessel to proceed by the 
canal to Gloucester Basin the lay days counted, 
but that the time occupied by coming up the 
canal to discharge at Gloucester Basin and by 
returning to Sharpness was not counted. They 
cited individual cases in which the question had 
arisen between a shipowner and the consignee, 
and in which after some dispute the shipowner 
had given way and accepted an amount of 
demurrage based on this custom. This evidence 
was not disputed by the plaintiff’s counsel, and 
the learned judge found the custom proved. I t  
was agreed that the jury should be discharged, 
and that the learned judge alone should deal w ith  
the case.

Pollock, B. held the custom reasonable, and 
that it  was not inconsistent w ith the terms of the 
charter-party, and that therefore the plaintiffs 
were entitled only to the one day’s demurrage, 
which had been paid into court. He therefore 
gave a verdict and judgment for the defendants.

The plaintiffs appealed.
John Edge and Meek for the plaintiffs.— The 

plaintiffs are entitled to count as days on de
murrage the days occupied by the vessel in 
going up the canal from Sharpness to Gloucester 
Basin, and in returning to Sharpness. Any 
custom to the contrary is unreasonable: the 
vessel’s discharge is begun at Sharpness, and at 
that time lay days begin to count. Any custom 
which breaks the lay days and sends the vessel 
at the expense of the shipowner to another place 
of discharge is an unreasonable custom. But, 
even if  the custom is not unreasonable it  cannot 
prevail in this case, because it  contradicts the 
express terms of the charter-party. The charter- 
party provides for “ eight running days, Sundays 
excepted, to be allowed for loading and dis
charging.” The phrase “ running days ” means 
“ days running ” or consecutive days :

Brown v. Johnson, 10 M. & W . 331.
[Lord E sher, M .R .— How can that be so when 
the eight running days cover both loading and 
discharging P They cannot be consecutive.] O f 
oourse the voyage must intervene, but the days 
of loading or discharging in port muBt be con
secutive. Moving the vessel from Sharpness to 
Gloucester Basin is only moving in port, Sharp
ness being part of the port of Gloucester. Any  
time occupied by the merchants in having the 
vessel moved in port for their own convenience 
would always count as lay days. [Lord E sher,
M .R .— That might be true in the absence of any 
custom, but here is a custom dealing with that 
point, and you have to make out that it contra
dicts the charter-party.] Of course the basis of 
the argument is that “ running days” in the 
charter-party means consecutive days, and, if that 
is so, the custom '8 clearly inconsistent with  
the charter-party. [C otton, L.J. — But if  for 
“ running” in the charter-party “ consecutive” 
is read the clause becomes insensible, because it  
is impossible that all the eight days can be con
secutive.] The Irish  cases, C affa rin i v. W alker 
(Ir . Rep. 9 C. L . 431) and McIntosh v. S in c la ir  
( Ir .  Rep. 11 C. L. 456), which were cited by 
Pollock, B. in his judgment, were inconsistent with 
his decision.

H . Mathews, Q.C. and A . T. Lawrence, for the
defendants, were not called on to argue.

Lord E sher, M .R .— After hearing all that can 
possibly be said in this case from the counsel for 
the plaintiffs, I  think the point has been threshed 
out, and v, o are in a position to give judgment 
without call>x,~ on the counsel for the defendants. 
The question Lich arises is whether the ship
owner in this case is entitled to charge the 
charterers or the consignees of the cargo—it 
matters not which— for two days during which 
the vessel was proceeding from Sharpness along 
the canal to the basin of the harbour within the 
city of Gloucester, and also for one day during 
which the vessel was returning between those 
places. By the terms of the charter-party, the 
vessel was to load in a foreign port, and, being 
loaded with a grain cargo, was to proceed at the 
choice of the charterer to a good and safe port on 
the east coast of England, to London, or to a 
port in the English Channel, or in the Bristol 
Channel. U n til, therefore, the charterer had 
exercised his choice, and had ordered the vessel 
to her destination, it  would not be known to what 
port she was to proceed. The vessel was ordered 
to Gloucester, which is undoubtedly a Bristol 
Channel port, being upon a navigable river 
which flows down to the Bristol Channel. Now, 
when in a charter-party, as in this one, a large choice 
of ports is given, to any one of which the vessel 
may be ordered to proceed, no one can tell the 
exact circumstances in which the vessel may be 
placed until it  is known to what port she will be 
ordered ; because the general rule governing the 
delivery of cargoes is that the vessel must proceed 
to the port to which she is ordered, and must 
there deliver at that port her cargo, according to 
the usual course of delivery at that port of such 
a cargo as she carries. The exact circumstances, 
therefore, in  which the vessel may be placed will 
vary in various ports. H er owners cannot deliver 
her cargo at any place in the port as they may 
think fit, neither can the charterers order her to 
any place in the port to which they may think 
f i t ; her owners in this particular may not gratify 
their own whim and pleasure, nor are they bound 
by the whim and pleasure of the charterers, but 
they are bound and entitled to deliver the cargo 
at the port in one part of the port—namely, at 
that place in the port where such cargoes are 
usually delivered. Now, that being the general 
rule, I  have no doubt that, if  it  were shown that 
at a particular port the usual mode of unloading 
a particular cargo was to unload one-half or 
any proportion at one place in the port, and to 
unload the remainder at another place in the port, 
then the usual place of delivery of that cargo in 
that port would be at both those places. The 
shipowner would be bound and entitled to deliver 
the cargo in that way, unless some other stipu
lation had been made between him and the 
charterer as to the mode of unloading the ship.

Now I  come to the clause as to lay days, which is 
a very common clause in charter-parties—a clause 
as common as charter-parties themselves. Some 
stipulation has to be made about the time to be 
occupied in loading and unloading the cargo; 
that time is fixed either expressly or impliedly—  
i t  may be fixed expressly by the parties, or fixed 
impliedly as a reasonable time by law. I f  it  is 
fixed by the parties, they do it in this way : they 
allow a certain number of days during which the 
vessel is to be at the disposal of the charterers to 
load and unload her, and during which he is not
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to be called on to pay for the use of the ship; 
those days are the lay days. A  lay days clause, 
therefore, is always a stipulation in the charter- 
party in favour of the charterer. Upon that 
stipulation a further stipulation is commonly 
engrafted dealing with demurrage days. Those 
are days beyond the lay days, during which the 
charter-party provides that the charterer shall 
pay a fixed sum for the use of the ship, i f  he 
keeps her doing nothing for the purpose of 
loading or unloading her for a certain number of 
days after the lay days are over. That stipula
tion is also in favour of the charterer, because, 
instead of being involved in any dispute about 
the amount be has to pay for keeping the vessel 
idle, the sum to be paid per day during the 
demurrage days is fixed by the charter-party. I f  
the charterer keeps the vessel idle beyond the 
demurrage days, the amount to be paid is a 
question of damages, and he does not know what 
he will have to pay until the amount has been 
settled by a tribunal or by agreement. In  this 
case we have to deal w ith lay days. Lay days 
are described in charier-parties in various different 
ways, and may be stipulated for and calculated in 
various different manners. They may be, and 
sometimes are, described as days of so many 
working hours ; then the number of days is fixed, 
and the number of hours per day during which 
the work is to proceed is also fixed. They may 
be described as so many “ working days.” In  
that case they will depend in some degree upon 
the port in which the vessel may be at her loading 
and discharge. “ W orking days” are not the same 
in every port in England even, and “ working 
days” in foreign ports differ from working days 
in English ports. By custom, i f  not by law, 
English working days do not include Sundays, 
and in some foreign ports working days may 
include ¡Sundays. Again, in some foreign ports, 
working days may not include saints’ days, while 
such days would be working days in England. I f  
by the custom of any particular port certain days 
in the year are holidays, so that by the custom no 
work is done in that port on those days, then the 
term “ working days ” in the charter-party does 
not at that port include those days. In  an English 
port “ working days” do not include Sundays 
and Christmas Days and some other days well 
known as holidays. “ W orking days,” then, in a 
charter-party means days on which, at the port 
according to the custom of the port, work is done 
in loading and unloading ships, and in no case 
at an English port do they include Sundays. 
Merchants and shipowners have thought that 
there was something unsatisfactory in the use 
of the term “ working days,” and that lay days 
ought to be counted irrespective of the customs 
of different nations and different ports, and that 
the charterer must take the risk of whether or 
not work is done on Sundays and holidays at the 
various ports in which the chartered vessel may 
be. They have, therefore, introduced a new term 
into charter-parties— namely, “ running days.” 
That phrase is used to distinguish the days from 
working days. I f  “days ” are spoken of in a 
charter-party, they are distinguished from 
“ working days,” because, prim d facie,, “  days ” 
means all day and every day, and includes 
Sundays and holidays; but it  is possible that 
disputes might arise about the meaning of the 
term “ days” in such a connection, and it  is

[C t . of A pp.

to obviate any such difficulty that this term  
“ running days” has been issued. That is a 
nautical term, and it can he at once seen what it 
means. W hat is the run of a ship P I t  is a 
phrase well known. One speaks of the number of 
days it will take a ship to “ run ” from the Indies 
to England, and ‘'running days ” are those days 
on which a ship is running. W hat are those? 
vVhy, all day and every day, day and night. That 
is as plain as possible the meaning of the term. 
“ Running days” are those days during which, 
if the vessel were at sea, she would be running 
on her voyage— that is, every day and all day. In  
the case of Brown  v. Johnson (ub i sup.) Lord 
Abinger pointed out that, in point of truth, 

days and “ running days” mean the same 
thing ; because, if so many days for loading and 
unloading a vessel are spoken of in a charter- 
party, they include not only working days, but 
every day, including Sundays and holidays, and 
consequently it comes to pass that “ days ” and 
“ running days ” really mean the same thing.

Having come to the conclusion, it  now remains 
to consider in what manner the lay days— not 

running days ”— are to be calculated. They 
roust begin as soon as the ship is at her berth in 
the usual place of delivery, and must go on from  
then consecutively. They must go on oonseeu- 
tively, not because the charter-party in terms 
says so, but because it is to be taken as a neces
sary implication that the parties intend that, as 
soon as the vessel begins to unload, the unloading 
is to proceed uninterruptedly upon consecutive 
j f y ? ’ netther party at his option taking a holiday.
I t the phrase “ working days ” is used, that con- 
secutiveness is spoilt, for the reason which I  have 
already explained. “ Running days ” meanB, as 
I  have said, the same thing as days, and, when the 
lay days are provided lor as “ running days,” the 
work must go on from day to day, every day 
being counted. Now, a charter-party might 
provide that the lay days should be so many 

running days ” except Sundays, in which case 
the meaning would be that every day was to be 
counted except Sundays, those days being taken 
out by the express exception contained in the 
charter-party. Now comes the question, Is  the 
term ‘ running days ” in a charter-party con
tradicted by proof of a custom existing at a 
particular port that at that port certain inter
mediate days— such as Sundays, for instance—are 
to be taken out P I t  does not seem to me that 
there is any contradiction. I t  is only an explana
tion ol how at that port the “ running days ” are 
to be calculated; they are not to be, as they 
ordinarily would be, consecutive, if the custom is 
to the contrary. 1 cannot see that such a custom 
contradicts any express or implied stipulation in 
the charter-party, and if it  does not do so then 
the custom may be proved. In  this case I  think  
it  cannot be denied that the custom was proved.

. e *earned judge heard the evidence of two 
witnesses upon it, was satisfied with that evidence, 
ana tound that the custom was proved. That 
custom was, after all, a custom of a very limited 

md, and was this : that when a vessel arrives at 
t ie  port of Gloucester with a grain cargo (the 
custom does not apply to all cargoes), and is so 
leavily laden that she cannot get up the canal 

i ![om. arPness to the basin of Gloucester within  
the city, the shipowner has the right to call upon 

l the charterer to be present at Sharpness to take
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delivery, not of all the cargo, but of so much 
thereof as w ill so lighten the vessel that she shall 
be able to pass up the canal to Gloucester Basin ; 
the time occupied in unloading thus much of the 
cargo at Sharpness counting as part of the lay 
days. The vessel then passes up the canal and 
delivers the remainder of her cargo in the basin 
and returns to Sheerness, the time occupied in 
going and returning not being counted as part of 
the lay days. I  think the custom assumes that 
Sharpness is within the port of Gloucester, because, 
if that were not so, by what right would the ship
owner include the time occupied in unloading at 
Sharpness in the lay day s ? And for all the purposes 
of this case I  treat Sharpness as being within the 
port of Gloucester. Then, what does the custom 
come top I t  only comes to this : that at the port 
of Gloucester there are two usual places of 
discharge for grain cargo—the one at Sharpness, 
where the ship discharges enough to enable her 
to pass up the canal; and the other at the basin 
at Gloucester, where the discharge is completed. 
I f  there was no custom, the lay days would of 
course begin at the beginning of the delivery at 
Sharpness, and would, if “ days ” or “ running 
days” were provided for, go on consecutively 
from day to day. But the custom adds this term : 
that for the time occupied by the traversing of 
the canal— which is, be it remembered, a removal 
of the vessel within the limits of the port— lay 
days are not to be counted, and that out of the 
“ running days ” such an intermediate timo is 
to be deducted. I  cannot see that such a custom 
contradicts anything contained in the charter- 
party, and, so far from being an unreasonable 
custom, it seems to me to be a most reasonable 
one, and one calculated to do accurate justice 
between shipowner and charterer, having regard 
to the circumstances of the port. I  think, there
fore, that the judgment of the learned Baron 
was right, and that this appeal must be dismissed. 
I  think the judgment of Lord Abinger in Brow n  
v. Johnson (u b i sup.) is an express authority that 
such a custom as this is admissible, and that, if 
proved to exist in fact, it modifies the charter- 
party.

Cotton, L.J .— I  am of the same opinion. A  
custom was found by the learned judge to have 
been proved to this effect: that when vessels 
with grain cargoes come to discharge at the port 
of Gloucester, but are too heavily laden to go up 
the canal, they discharge at Sharpness so much 
of their cargo as is necessary to lighten them to 
enable them to go up the canal; that the days 
occupied in this discharge are counted among the 
lay days provided for by the charter-party, but 
that the lay days are interrupted while the vessel 
is going up the canal, and begin again when she 
arrives at the usual place of discharge in the 
basin of Gloucester. That was the custom found 
by the learned judge, and, although the evidence 
of the witnesses who proved the custom has been 
criticised, I  see nothing which would justify us in 
saying that the learned judge was wrong in 
finding the custom to be that which he has stated. 
That seems to me a reasonable custom, and a 
custom which takes into account the interests 
both of the shipowner and of the charterer, and

Provides reasonably for each ef those interests.
he main point argued was, that this custom is 

inconsistent w ith the express terms of this 
charter-party, and of course that objection, if it

could be made out, would be fatal. A  custom 
when proved only modifies that which, in the 
absence of any custom, would be the consequence 
of the contract between the parties. I t  modifies 
their legal rights under the instrument, there 
being no express provision in the instrument with 
reference to the m atter; but where the instrument 
itself deals with the subject-matter of the custom 
in a way contrary to the custom, then the rights 
of the parties are determined by the instrument. 
Now, it is said that this charter-party provides 
eight running days for loading and unloading 
the cargo, that running days mean consecutive 
days, and that therefore the custom which breaks 
into the consecutive days is inconsistent with the 
express provisions of the charter-party. I  think  
the fallacy of that argument is th is : that 
“ running days ” means consecutive days. I t  
may be true that, in the absence of any custom, 
running days would be consecutive days, but that 
is not conclusive. W hat we have to consider is 
whether the phrase “ running days ” is an express 
stipulation that the days shall be consecutive.
I  think it  is not. I  think the phrase “ eight 
running days ” will not, in the ordinary use of 
the English language, bear that meaning: “ eight 
days running ” might have done so, but I  think 
“ eight running days” has a different meaning. 
I t  may be that the consequence of using the term  
“ running days ” will, in the absence of custom, 
be that the days will be consecutive; but nothiog 
has been quoted to show us that “ running days ” 
must necessarily mean “ consecutive” days. I  
th ink the language used by Lord Abinger in 
Brow n  v. Johnson (u b i sup.) iB quite contrary to 
the appellants’ contention. Hesays: “ Withrespect 
to the days, I  think the word ‘ days’ and 
■ running days ’ mean the same thing— namely, 
consecutive days— unless there be some particular 
custom.” But he cannot mean that it is the same 
as if  “ consecutive days ” had been expressly 
stipulated for, because, if  “ running ” was the 
same as “ consecutive,” no custom could interfere 
to make the days not consecutive. I  think, 
therefore, that there is nothing in the express 
terms of this contract to prevent the custom 
from being introduced and proved, and, as it was 
introduced and proved, in my opiuion the judg
ment of the learned judge was quite right. I  am 
of opinion that the days spent in going up the 
canal and returning are not to be included in 
counting the lay days allowed for the discharge 
of the cargo. I  am therefore of opinion that the 
appeal must be dismissed.

L in d le y , L.J .— I  am of the same opinion. I  
think, upon the evidence, the custom was proved. 
The main point argued was that, taking the 
custom as proved, it  was inconsistent with the 
terms of this charter-party, and caunot affect the 
question now in dispute between these parties. 
To reduce the argumeut of the appellants to the 
smallest possible compass, i t  is this : that “ run
ning days” in  this charter-party means and 
ought to be read as “ consecutive days.” Let me 
say, in the first place, that if the word “ consecu
tive ” is substituted for the word “ running,” the 
clause becomes wholly insensible, because it would 
follow that the time spent in loading, unloading, 
and in calling for orders at Elsinore, is all to be 
spent upon consecutive days. That is wholly 
impossible, and therefore the one word cannot, at 
any rate, be substituted for the other. Then it  ia
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urged that “ running days” have been held to 
mean consecutive days. How does the custom 
bear upon that proposition P The custom is that 
the time which is necessarily consumed in going 
up the canal from Sharpness to Gloucester and in 
returning is not treated as part of the time 
for unloading. During that time the cargo is 
certainly not physically being discharged, and 
the custom of the port says that that time is not 
to be reckoned as part of the time allowed for 
the discharge. By the charter-party a fixed 
number of days are allowed for loading and for 
discharge. Looked at in that way, it  appears to 
me that the custom is in strict conformity w ith  
the terms of the charter-party, and in no way 
inconsistent with it. I  need not say anything 
more about the authorities. I  think it is plain 
that “ running days ” means all days and every 
day, whether they are working days at the par
ticular port or not. I  think, therefore, that the 
judgment of the learned Baron was right, and 
that this appeal must be dismissed.

Appeal dismissed.
Solicitors for plaintiffs, T urnbu ll, T illy , and 

M ousir, for T urnbu ll and T illy ,  West Hartlepool.
Solicitors for defendants, É dw ard  Doyle and 

Sons, for Taynton  and Sons, Gloucester.

Tuesday, Dec. 16,1884.
(Before B eett, M .R., Cotton, and B indley , L.JJ.)

Gakdnf.e and Son v . T eechmann . (a)
Charter-party— B il l  o f lad ing—Incorporation o f 

charter-party in to  b ill o f lad ing— Freight— Lien .
The p la in tiffs  were the consignees o f certain goods 

shipped cn board a chartered vessel under a b i ll 
o f lad ing whereby fre ig h t was payable a,i the 
rate o f 22s. 6d. per ton, and whereby i t  was 
provided that extra expenses should be borne by 
the receivers, and  “ other conditions as per 
charter-party.”  B y  the charter-party i t  ivaspro- 
vided that fre ig h t should be payable at the rate 
of 31s. 3d. per ton, and that a shipowner should 
have an absolute lien on the cargo, fo r  fre igh t, 
dead fre igh t, fyc. A  fu r th e r clause provided that 
the captain was to “  sign b ills  of lad ing a t any rate 
o f fre igh t, but should the tota l fre ig h t as per b ills  
of lad ing be under the amount estimated to be 
earned by this charter, the captain to demand 
payment o f any difference in  advance.”  A t the 
p o rt o f discharge the defendant, the shipowner, 
claimed and compelled payment fro m  the p la in 
tiffs, who were not the charterers, o f fre ight at the 
rate provided fo r  by the charter-party. The 
p la in tiffs  sued to recover back the differen ce between 
the charter-party and b ill o f lading fre ights.

H e ld, tha t the conditions as to payment o f fre igh t 
contained in  the charter-party were not incor
porated in  the b ill o f la d in g ; that no r ig h t o f lien  
existed fo r  the fre ig h t mentioned in  the charter- 
p a rty  ; and that upon payment o f the fre ig h t 
mentioned in  the b ilt o f lad ing the p la in tiffs  were 
entitled to delivery o f the goods.

Judgment o f Baggallay, L .J . reversed.
T his was an appeal from  a judgm ent of
Baggallay, L. J., at the trial at Liverpool.

The plaintiffs were timber merchants at Bootle,

and the defendant was the owner of the British  
steamship Amanda.

By a bill of lading, dated Aug. 13, 1883, about 
750 tons of boxwood were shipped on board the 
Amanda, at Taganrog, and were made deliverable 
to the plaintiffs. The bill of lading was signed 
by the captain of the Amanda, and contained 
(in ter a lia ) the following clauses :

Freight for the said goods payable on delivery at the 
rate of twenty-two shillings and sixpence (22s. 6d.) per 
ton of 22401bs. delivered, immediately in cash, without 
discount, w ith average accustomed.

A ll extra expenses in discharging to be borne by the 
receivers, and other conditions as per charter-party 
dated the 23rd July 1883.

The charter-party thus referred to in the bill 
of lading had been made upon the date men
tioned between the defendant and Messrs. Berthold 
Smith and Co., of Taganrog. By the terms of 
the charter-party the Amanda was to proceed to 
a safe port in the Sea of Azof, and there load a 
full and complete cargo, &c„ and then proceed 
to a safe port in the United Kingdom, on being 
paid freight at the rate of 11. 11s. 3d. per ton. 
The charter-party also contained the following 
clauses:

The freighters’ liability on this charter to cease when 
the cargo is shipped (provided the same is worth the 
freight, dead freight, and demurrage on arrival at port 
of discharge), the owner or his agent having an absolute 
lien on the cargo for freight, dead freight, demurrage, 
lighterage at port of discharge, and average.

I t  is further agreed the captain to sign bills of lading 
as presented and at any rate of freight, but should the 
total freight as per bills of lading be under the amount 
estimated to be earned by this charter, the captain to 
demand payment of any difference in advance; on the 
other hand, any difference in excess of chartered freight 
to be deducted by charterers’ agents at port of discharge.

Upon the arrival of the Amanda, at Liverpool, 
the port of discharge, the defendant claimed 
payment of freight at the rate mentioned in  the 
charter-party, but the plaintiffs disputed that 
claim, and contended that the proper rate of 
freight payable was the rate mentioned in the bill 
of lading. Tho defendant detained a portion of 
the cargo to enforce payment of the freight at 
the rate mentioned in the charter-party, and in 
order to obtain delivery the plaintiffs were obliged 
to pay a sum of about 99L in excess of the 
freight due under the bill of lading, which sum 
of 991. the plaintiffs now sought; to recover back 
in this action.

Baggallay, L.J. at the trial gave judgment in
favour of the defendant.

The plaintiffs appealed.
Barnes for the plaintiffs.— The plaintiffs are 

entitled to delivery upon payment of the freight 
at the rate mentioned in the bill of lading. The 
clause in the bill of lading, which incorporated 
the conditions of the charter-party, must be 
strictly construed, and must not be read so as to 
override the express conditions of the bill of 
lading. Baggallay, L.J. relied upon G rayv . C a rr 
(25 L. T. Rep. N . 8. 215; 1 Asp. Mar. Law  
Cas. 115 ; L . Rep. 6 Q. B. 522), but tbat case does 
not govern this case. The last authority on the 
point is the case of Gullichsen v. Stewart (50 L . T . 
Rep. N  S. 47 ; 5 Asp. Mar. Law Oas. 200; 13 Q. B. 
Div. 317), which shows that, where a charter-party 
and bill of lading differ, the bill of lading must 
prevail. H e also cited

Porteus V. Watney, 4 Asp. Mar. Law Cas. 34 39 L. T.
Rep. N. S. 195 ; 3 Q. B. Div. 227, 534.(a) Beported by A . A. H opkins Esq., Borriater-at-Law.
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French, for the defendant.— The clause in the 
bill of lading which incorporates the charter-party 
does so wholly, except so far as the clause itself 
creates any exception. The courts have never 
cut down an agreement of this nature. Gullichsen 
Stewart (wbi sup.) only decided that the con
signees of the cargo were not protected by the 
charter-party. [ L in d le y , L  J. referred to F r y  v. 
Chartered M ercantile lianh  o f In d ia  (14 L. T . 
Rep. N . S. 709; 2 Mar. Law Oas. 0 . S. 346 ; 
L. Rep. 1 C. P. 689). Does not that case show 
that such a general reference as this to the 
charter-party incorporates only such of its con
ditions as are consistent with the bill of lading ?] 
No case has so held at present.

Barnes was not called on to reply.
B rf.tt, M .R .—In  this case the plaintiffs have 

shipped goods to be carried to England, and the 
shipowner has assumed to hold them in respect 
of an alleged lien for freight, the freight alleged 
to be payable to the shipowner being the differ
ence between the freight payable under the bill of 
lading and that payable according to the charter- 
party. The shipowner’s claim is not only for the 
whole freight under the bill of lading, but for 
that and as much more as will make up the 
amount to the amount of freight mentioned in 
the charter-party. Now I  am of opinion that the 
charter-party gave the shipowner no lien for this 
difference of fre ig h t; the charter-party itself 
dealt with this very point. The excess oE the 
amount estimated to be earned by the charter- 
party over the freight payable under the bills of 
lading was to be paid immediately before the ship 
sailed, it  was to be demanded by the captain ; the 
shipowner had therefore no right of lien for that 
excess even against the charterer. But assuming 
that this right of lien ever did exist in the ship
owner, it  now exists no longer; it  has been ousted 
by the fact that his captain has signed this bill 
of lading. There have been many cases as to 
what is incorporated into a b ill of lading by these 
words of general reference to a charter-party—  
“ other conditions as per charter-party.”

I  think the cases come to this : that these words 
bring into the bill of lading all those stipulations 
and clauses of the charter-party which are applic
able to the contract contained in the bill of lading, 
and none others ; further, no stipulation contained 
in the charter-party can be brought in by these 
words so as to alter the express stipulations con
tained in the bill of lading, so that where the bill 
of lading contains specific stipulations these 
cannot be altered by these words of general re
ference to a charter-party which may contain 
inconsistent conditions. In  this bill of lading 
there is an express and specific stipulation with 
regard to the payment of freight, viz., that the 
goods shall be delivered on the payment of a 
specified amount of freight, which amount has 
been fixed without reference to any other amount 
of freight, The effect of the shipowner’s con
tention in this case would be to alter that specific 
stipulation by these general words of reference to 
the charter-party in which another amount of 
freight is mentioned. W hat these words of 
general reference to the charter-party do is to 
bring into the bill of lading all those clauses and 
conditions of the charter-party which are not 
specifically dealt with by the bill of lading its e lf; 
as for instance, a lien for demurrage, but not a

lien for freight payable under the charter-party. 
These cases are difficult to decide, and I  can 
well understand how the Lord Justice came to a 
decision in favour of the defendant ; but, after 
hearing full argument, I  feel constrained to differ 
from him .

Cotton, L .J .—I  am of the same opinion. The 
question turns upon the construction of two  
documents, the charter-party and the bill of 
lading, and we have to consider for what amount 
of freight the plaintiffs were liable under these 
two documents. Now the higher rate of freight 
is given by the charter-party, but in that docu
ment express power is given to the captain to 
sign bills of lading at a lower rate, and he did 
sign this bill of lading under that power. One of 
the very purposes of the bill of lading is to 
settle the amount of freight, and to hold that by 
these words of reference to the charter-party,
“ other conditions as per charter-party,” a lien 
is given to the shipowner for the amount of 
freight stipulated for under the charter-party 
would, as a mere matter of construction of these 
two documents, be to alter their plain meaning. 
These words seem to me to provide in effect that 
the charter-party shall govern the contract except 
as to the specific provisions contained in the bill 
of lading, as to which the bill of lading is of 
itself a sufficient and effectual contract. This 
construction saves and takes in most of the 
clauses of the charter-party, but it  does not take 
in what is here contended for, namely, a lien 
for the freight mentioned in the charter-party ; 
that would be to alter the very point upon which 
the bill of lading is itself express. I  think, there
fore, that the decision of the learned judge cannot 
b8 supported, and that this appeal must be allowed.

L in d le y , L.J.— I  am of the same opinion. The 
whole difficulty has arisen from the captain 
having neglected to enforce on behalf of the ship
owner the clauses of the charter-party as to 
demanding payment in advance of the difference 
between the freight due under the biffs of lading 
and the freight estimated to be earned by the 
charter-party ; and the shipowner now seeks to 
throw upon the owners of the cargo that differ
ence, which they ought to have obtained from  
the charterers before the vessel sailed at all. 
The bill of lading is the contract for the convey
ance of the goods, and the holder of that docu
ment is entitled to have the goods delivered to 
him upon payment of the specified freight. Here  
it  is contended that he is not entitled to delivery 
except upon payment of the freight specified in  
the charter-party, and that that is so by reason of 
the general words in the bill of lading which 
incorporate the charter-party. B ut is the term  
in the charter-party as to freight consistent with  
the bill of lading ? Certainly I  am of opinion 
that i t  is not. I  cannot see how the two clauses 
can stand together, and I  think it  is tolerably 
plain that only those conditions of the charter- 
party are incorporated with the bill of lading 
which are consistent with the contract contained 
in the biff of lading. I  think judgment must be 
entered for the plaintiffs with costs.

Judgment f o r  p la in 'iffs .
Solicitors for plaintiffs, F ie ld , lioscoe, and Co., 

for Bateson and Co., Liverpool.
Solicitors for defendants, T urnbu ll, T illy ,  and 

M ousir, for T u rn b u ll and T illy ,  West Hartlepool.
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Jan. 18 and  19, 1886.
(Before Lord E sher, M .R., L in d le y , and L opes,

L.JJ., assisted by N autical A ssessors.)
T he B bor. (a)

ON APPEAL FROM THE PRORATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY).

Collision— Dense fog— Moderate speed—Regula
tions fo r  Preventing Collisions at Sea, arts. 
1.3,18.

Where those in  charge o f a steamship in  a  dense 
fo g  hear a whistle ahead, i t  becomes the ir du ty to 
act sooner w ith  the ir engines than i f  the whistle  
is  heard on either how; and in  such a case they 
ought to act on the probab ility  that, the whistle  
belongs to a vessel approaching them, and that 
therefore r isk  o f collision may be involved.

The Dordogne (51 L . T. Rep. N . 8. 650; 5 Asp.
M ar. Lato Cas. 328; 10 P . D iv. 6) explained.

T his was an appeal by the plaintiffs from a deci
sion of Sir James Hannen in a collision action in  
rem  instituted by the owners of the steamship 
Telesilla  against the owners of the steamship 
Ebor. The defendants counter-claimed.

The facts alleged on behalf of the plaintiffs 
were as follows : Shortly before 4.25 a.m. on the 
29th Jan. 1885, the Telesilla, a steamship of 795 
tons net, manned by a crew of seventeen hands 
all told, and laden with a cargo of coal, whilst on 
a voyage from the Tyne to London, was in the 
North Sea off Cromer. A t such time the wind 
was a light breeze from the S.W., the weather 
was foggy and thick in patches, the tide was 
about one hour’s ebb, running about one knot, 
and the Telesilla  was steering S. by E. i  E. 
magnetic, making about three knots through the 
water, with her engines going slow. H er proper 
regulation lights were duly exhibited and burn
ing brightly. A  good look-out was being kept on 
board cf her, and her steam whistle was being 
sounded at frequent intervals. A t such time 
those on board the Telesilla heard the dull and 
faint whistle of a steamship, apparently about two 
points on the port bow, and shj was kept on her 
course, and, the whistle of the Telesilla having 
been sounded in reply, the steamship’s whistle 
was again heard, apparently nearer; whereupon 
the engines of the Telesilla were stopped and 
her whistle was again blown ; but soon afterwards, 
and when the speed of the Telesilla  was reduced 
so that she was only just moving through the 
water, the masthead and green lights of a 
steamship, which proved to be the Ebor, came in 
sight about two points on the port bow of the 
T e le iilla , and about two ships’ lengths off, and, 
although the engines of the Telesilla  were at once 
reversed fu ll speed astern, and three blasts blown 
on her steam whistle and her helm starboarded, 
the Ebor, which was going at a high rate of speed, 
with her starboard bow struck the stem of the 
Telesilla  doing her great damage.

The defendants admitted that they had been 
guilty of negligence contributing to the collision, 
but alleged that the plaintiffs were also guilty 
of negligence. The facts alleged on behalf of the 
defendants were as follows: Shortly before 
4.25 a.m. on the 29th Jan. 1885, the Ebor, a steam
ship of 449 tons, manned by a crew of fifteen 
hands all told, was off Cromer in the course of

(a) Reported by J . P. AspiSALLland Butler Aspinall, Esqrs.,
Baxristers-at-Law

a voyage from Calais to the Tyne in ballast. The 
tide was ebb, and there was a thick fog. The 
Ebor was heading N .N .W ., and ’going hall speed 
at about the rate of three and a half knots. H er 
regulation masthead and side lights were duly 
exhibited, burning brightly, and her fog signal 
was being duly sounded. A t such time several 
whistles were heard from ahead, and on each bow, 
and the lights of a steamer were seen on the port 
bow all clear. In  these circumstances the white 
light, and immediately afterwards the red light, 
of the Telesilla  were seen at a distance of about 
two hundred yards, about two points on the star
board how. H er whistle was heard, and in a 
short time her hull was seen close to the Ebor, 
approaching at considerable speed. When the 
light of the Telesilla  was seen, the engines of the 
Ebor were stopped and reversed full speed, and 
her helm was put hard-a-port; but the Telesilla 
struck the starboard bow of the Ebor with her 
stem, and did her considerable damage. The 
defendants (in ter a lia ) charged the plaintiffs with  
breach of arts. 13 and 18 or the Regulations 
for Preventing Collisions at Sea, which are as 
follows:

Art. 13. Every ship, whether a sailing ship or a steam
ship, shall in a fog, mist, or falling snow go at a mode
rate speed.

Art. 18. Every steamship when approaching another 
ship, so as to involve risk of collision, Bhall slacken her 
speed, or stop and reverse if  necessary.

A p r il 30, 1885.—The case came on for hearing 
before the President (Sir James Hannen), assisted 
by Trin ity Masters.

Sir W alter P h illim ore  and J. P . A sp ina ll for the 
plaintiffs.

Charles H a ll,  Q.C. and Baden-Powell for the 
defendants.

Sir J ames H annen .— These cases give rise to 
great difficulty, and I  certainly think that this 
one particularly illustrates that fact; but, having 
given the best consideration to the case that lean, 
having consulted the Trin ity Brethren, I  come, on 
the whole, to the conclusion that both these vessels 
are to blame. Certainly it  cannot be laid down, 
as was indicated by the Master of the Rolls in the 
case of The Dordogne (51 L . T. Rep. N . S. 650; 
5 Asp. Mar. Law Cas. 328; 10 P. Div. 6) that 
there is any rule of law that a vessel, when she 
hears the whistle of another steamer in  a fog, is 
bound to come to a standstill, I t  must depend 
upon the circumstances of the caBe. Of course 
there is a good deal of deception about the 
direction in  which the sound is heard, or the 
direction in which it seems to be heard from ; but 
if a man believes that the sound comes from a 
place well away on either side, it would give rise 
to different steps to what it would if he believes 
that he hears the sound right ahead. In  this case 
the sound of the whistle which was heard on 
board the Telesilla  was heard practically ahead 
very slightly on the port bow. I  have asked those 
who assist me to put themselves in the position of 
those on board the Telesilla, and to say what 
should have been done different to what was done, 
and the answer that 1 receive is that, in the cir
cumstances which existed, they ought to have 
stopped when they heard the first whistle until 
they had time to discover by the sound of the 
whistle whether the vessel was approaching, or 
what it  waB doing. Instead of doing that they



maritime law  oases. 561

Ct . of A pp.] T he  E bor. [C t . op A pp .

continued at the pace at which they had pre
viously been going, and what is the result ? 
Shortly afterwards—say, a minute—they find 
themselves in such close proximity to another 
vessel, that then it  becomes, as they allege, prac
tically impossible to avoid a collision. This state 
of facts which the plaintiffs put forward shows 
that where the whistle of a steamer is heard prac
tically ahead, that it is not right to wait till 
another whistle is heard, but immediate steps must 
he taken to ascertain in what direction the other 
vessel may be going. As I  have hitherto had occa
sion to say, they must put themselves, as it were, 
en rapport with each other. They must put them
selves in such a position that each may be able to 
deliberately form a judgment as to what distance 
the other vessel is off, and in what direction she 
is going. I f  the vessels continue going as they are 
until another whistle is heard, it  may be through 
the negligence of the other vessel that they are 
brought into such close proximity that it 
may be impossible to avoid cpllision. I  do not 
think that when officers in command of ships 
are dealing with fogs, they should say “ We expect 
everything to be done that ought to be done on 
the other side.” I t  has been pointed out that pre
cautionary steps are to be taken at a time when 
the vessels are approaching so as to involve risk 
of collision. That risk may arise from ignorance 
or even negligence on the other side.

I t  is to be further observed, with regard to the 
Telesilla’s case, that it was originally put forward 
in a very different manner to that in which it has 
been attempted to be proved. I t  was represented 
that there were three points of time, at two of 
which a change was made in the manoeuvring of the 
Telesilla. I t  is said in the Preliminary Act that 
the Ebor’s whistle was heard, and, when her 
whistle indicated that she was approaching, that 
then the engines of the Telesilla were stopped, 
and that, when the Ebor again whistled and came 
into view, the engines of the Telesilla were 
reversed. In  the pleadings it  is said that the 
whistle, having been heard for the first time, was 
again heard, apparently nearer, whereupon the 
engines of the Telesilla  were stopped, and her 
whistle was again blown ; but soon afterwards, 
and when the speed of the Telesilla was reduced 
so that she was just moving through the water, 
the masthead and green lights of a steamer, which 
proved to be the Ebor, came in sight about two 
points on the port bow. That statement of facts 
emphatically marks a decided interval between 
the stopping and the reversing ; but the evidence 
which has been given satisfies me that there 
was practically but one operation of stopping and 
reversing. The man scarcely had his hand on 
the lever to accomplish one order before he had 
to effect the other operation. Everything leads 
to the conclusion that these two orders, viz., 
“ Stop ” and “ Reverse full speed,” were uttered 
as rapidly as they could be after each other. This 
shows the very short space of time which, by not 
stopping sooner, the Telesilla  had left herself to 
perform any needful manœuvre when it was 
found that there was danger. There is no doubt 
that the position of the Telesilla  was a difficult 
one. In  justice to her, I  should say that the Elder 
Brethren are of opinion that, in no other respect 
but in that which I  have indicated, was there any 
want of proper care shown on her part. I t  is, 
however, our opinion that, though she may have 
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been only a little  in fault, yet she was in fault, 
and therefore there w ill be a decree of both these 
vessels to blame.

From this decision the plaintiffs appealed.
Jan. 18,1886.— The appeal came on for hearing 

before the Court of Appeal, assisted by Nautical 
Assessors.

Sir Walter P h illim o re  and J. P . A sp ina ll, for 
the plaintiffs, in support of the appeal.— The 
Telesilla  has been improperly held to blame 
because those in charge of her did not act with  
the engines on hearing the first whistle. I t  is 
admitted that she was then going at a moderate 
speed, and that, when it  became known to her that 
the Ebor was approaching so as to involve risk of 
collision, her engines were immediately reversed. 
I t  has never been laid down that a vessel, on 
hearing a first whistle, is to at once take all way 
off her. I f  she is going at a moderate speed she 
is entitled to hold on until she hears a second 
whistle, and then act as circumstances may require. 
In  The Dordogne (51 L. T  Rsp. N . S. 650; 5 Asp. 
Mar. Law Cas. 328; 10 P. Civ. 6) the Master of 
the Rolls said that, on hearing the first whistle, 
the vessel should reduce her speed, and that, 
when the other vessel came substantially near, 
then all way should be taken off. I t  is true that 
Sir James Hannen has found that the first 
whistle was heard practically ahead, but all the 
plaintiff's witnesses describe it  as being dull and 
faint, indicating that it  was some considerable 
distance off. I f  so, the circumstances were not 
such as to lead a reasonable and prudent officer 
to suppose that there was then risk of collision; 
and, if so, the Telesilla  did not infringe art. 18 of 
the regulations in not acting on hearing the first 
whistle.

G- R a il,  Q.C. (with him Baden-Powell) for the 
respondents, was not called upon.

Lord Esher, M .R .— I  think the judgment of the 
learned judge was right, and for the reasons he 
gave. Much has been said about the case of The 
Dordogne (ubi sup.) anti the construction of art. 13 
of the R»gulations for Preventing Collisions. The 
article is, “ Every ship, whether a sailing ship or 
steamship, shall in a fog, mist, or falling snow go 
at a moderate speed.” In  The Dordogne (ub i sup.) 
the question was raised as to the construction of 
that article— whether “ moderate ” was to be an 
absolute term, or whether it was meant to be a 
term relative to the circumstances. I t  was there 
urged in argument that “ moderate” meant an 
absolute rate of speed without any relation to the 
circumstances; and what the court endeavoured 
to state, and held, was, that “ moderate” really 
meant moderate according to circumstances, so 
that what is moderate under one set of circum
stances is not moderate in another. That was the 
real effect of the judgment, which did not attempt 
to say that, if two vessels were within a mile of 
each other in a fog, their speed was to be a certain 
specified speed. I  recollect in The Dordogne (ubi 
sup.) try ing to illustrate my meaning. For 
instance, if a ship were going up or down a narrow 
river in a thick fog, so that those in charge could 
not see ahead, under those circumstances, where 
the chances are a hundred to one that they would 
meet another ship exaotly opposite to them, whether 
there was a whistle or no, moderate speed might

2 O
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in  that case consist in  being absolutely stopped in 
the water. A t all events, it  might be her duty to 
have only just enough way on to keep steerage 
way. Another case would be where the ship is in 
the open sea, but in the track of vessels; then, if  
she is in a thick fog, and knows that in all pro
bability there will be ships meeting her, although 
i t  is not the same as if she were in a narrow river, 
yet she ought to go very slow. Again, if she is in 
the open sea and not in the track of vessels, then, 
until she hears a whistle, she has no reason to 
suppose that any ship is near. But i f  she hears a 
whistle the circumstances are different. Here, 
again, we must consider the direction of the 
whistle. I f  she hears a whistle astern of her, 
there is, of course, then no reason why she should 
stop. By so doing she would probably be run 
into by the vessel behind her. I f  the vessel were 
on either beam it  would be very nearly the same 
thing. But when you come to a whistle on the 
bow you come to a different state of things. I f  a 
whistle is heard on the bow, it is absurd to say 
that an experienced officer cannot tell something 
as to the distance of the vessel sounding the 
whistle. Suppose you hear a whistle, say, about 
two miles off, and broad on your bow, there is then 
no necessity to stop your ship, perhaps hardly any 
necessity to moderate her speed. But i f  the ship is 
really close to you— 1 do not mean within a ship’s 
length— and on your bow, then you ought to bring 
your ship to a moderate speed within the meaning 
of the rule. I f  you find the vessel is ahead of 
you, then it becomes necessary to take extreme 
precautions, because you know that every moment 
is bringing the ships nearer together, and that 
there w ill be danger. When the whistle is ahead 
of you, you ought, to my mind, to act much sooner 
than if  the whistle is anywhere else. But, sup
posing it  is ahead, then comes the question 
whether you have a right to wait till there is a 
second whistle. I f  the whistle is ahead, I  should 
say you ought hardly to wait at a l l ; but if it is 
on the bow, and seems to be at a considerable 
distance, you may wait till there is a second 
whistle. I f  the second whistle, under these cir
cumstances, is nearer than the first, your duty is 
clear— you ought to stop, and keep your vessel in 
hand.

In  the present case, where was the first 
whistle that was heard? There seems to be a 
dispute whether there were three whistles or two. 
One of the witnesses says there were only two 
whistles— others say there were three whistles. 
I t  is also said that there was one whistle, and 
then an interval between the second and third. 
But there is one witness who says that he heard 
three whistles, and that there came one, and then 
the other two within a second of each other, and 
that, within a second of these two whistles, the ship 
was in sight. I f  so, that was equivalent to two. 
I f  there were really an interval between the 
second and third, the question will depend on the 
second, and whether the ship acted properly on 
hearing the second. I ,  however, take it that the 
evidence comes to this— that there were in 
substance two whistles. Now, what ought- this 
ship to have done on hearing the first whistle? 
I t  was as nearly as possible ahead of her. I t  
has been described as being “ dull.” WaB that 
really so ? That partly depends upon how far the 
ship was. I f  she was within what any reasonable 
person would call a near distance, then I  shall not

adopt the epithet “ dull.” I  shall take it  to be an 
ordinary whistle. As far as I  can make out, the 
ships certainly were not more than a mile from 
each other— I  should think within a mile. W hat, 
then, was the duty of the officer in charge of 
the Telesilla ? I t  was to go at a moderate 
speed. What was a moderate speed ? H e  
was going over the ground from three to 
three and a half knots. That was a moderate 
speed before he heard any whistle; but was 
it  so after he heard the whistle? I t  seems to 
me, then, that moderate speed was to go nearly as 
slow as he could, consistently with keeping his 
vessel under command. I  do not think he was 
then obliged to stop his engines; but ought he to 
have gone on at the pace he was going ? H e could 
have gone at some pace between that and stopping 
his engines. But, instead of doing that, he kept 
on the same speed t ill the vessels were close 
together. Therefore, the question before the 
learned judge was this: Was the Telesilla  going 
at a moderate speed between the first and second 
whistle, having regard to the fact that the first 
whistle was sounded ahead, and that the officer in 
command could not say in what direction the 
other vessel was going? W hat should an officer in 
a fog do when he cannot tell whether a vessel is 
coming towards him or not ? H e certainly ought 
to act on the possibility that she is coming 
towards him. That is a rule I  do not hesitate to 
lay down in those circumstances. W ith  a whistle 
right ahead of you in a fog, so that you cannot 
see the ship whistling until she is close on you, 
yon ought to act on the possibility— nay, on the 
probability— that she is coming towards you. I f  
she is coming towards you, to my mind it  follows, 
as a matter of course, that your speed ought to be 
almost as slow as it  can be. I f  i t  is not, you have 
not gone at a moderate speed within the meaning 
of art. 13, and then, by reason of your breaking 
that article, the consequence is that you also 
break art. 18. You may, of course, break art. 18 
without breaking art. 13, for that is only applic
able to fog, mist, or falling snow. In  this case, the 
learned judge was advised that, with the whistle 
ahead, and at a distance certainly not more than 
a mile, the Telesilla  ought to have stopped till she 
had time to discover what the other vessel was 
doing. The meaning of that is not that the officer 
in command ought to have actually stopped the 
engines, but that he ought to have stopped the 
way of the ship, and make her go slower, until a 
second whistle Bhould te ll him whether the other 
vessel was coming towards him or going away 
from him. Had there been a second whistle which 
showed that the other vessel was going away, he 
might instantly have gone on ; but if the second 
whistle showed that the vessel was approaching 
him, he would have to act again, because, although 
he had brought his engines to slow, yet, on finding 
that the other vessel was coming closer to him, he 
ought to stop his engines and probably reverse. 
Those on the Telesilla  ought to have been in such 
a position that, when the second whistle was heard, 
they could have stopped and reversed their 
ongines,and sent their ship back almost instantly. 
Unfortunately they did hot do so. I t  has been 
said over and over again by this court that vessels 
in a fog must be held very strictly to the rule, 
and also that the rules are not made to prevent 
collisions cnly, but to prevent risk of collision. 
The learned judge has taken that view, and, to my
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mind, he was right in so doing. I  wish I  could 
express myself so clearly w ith regard to my 
decision that the utmost hypercriticism could not 
hereafter question what I  say now. I  w ill there
fore say again that this was a case in which the 
vessel whistling was as nearly as possible right 
ahead, and at such a distance that it  must have 
been apparent to those on the Telesilla  that, i f  the 
vessel was coming towards them, i t  must very 
soon produce a position of great danger; that 
therefore the officer in charge ought to have 
acted on the probability that the vessel was coming 
towards him ; that therefore he ought to have 
acted at once and without delay; and that, because 
he did not act sooner than he did, he broke the 
rules. I  therefore th ink that the judgment of 
the President was right, and I  would only add that 
our assessors agree with the opinion of the T rin ity  
Masters below.

L in d l e y , L . J.— I  am of the same opinion, that the 
conclusion arrived at by the learned judge in 
this case was right, though I  think, as he did, 
that the decision bears somewhat hardly on the 
Telesilla. The collision took place in a fog off 
Cromer, and, up to that time, the Telesilla was 
going at what there is no reason to suppose was 
other than a moderate speed. She was going 
easy, and I  understand there was no other 
method of going slower, except perhaps by stop
ping the engines from time to time. I  w ill 
assume that to be so. The Telesilla  hears a 
whistle, which is a little on the port bow, but 
practically ahead. Now comes the question, W hat 
ought she to have done? In  point of fact, we 
know she did nothing until she heard the second 
whistle, which was much plainer and clearer than 
the first, and which showed that the other vessel 
was approaching nearer. D irectly after that they 
see the vessel, and there is a collision. I  
must say I  agree with the learned President when 
he says : “ The state of facts which the plaintiffs 
put forward show that immediate steps should 
have been taken, by waiting for a repetition of 
the whistle, to ascertain the distance of the other 
vessel and the direction she was taking. As I  have 
had occasion to say, they should, as it  were, put 
themselves era rapport with each other. Instead 
of that they still continue to go on, at the same 
speed, until another sound is heard, and then the 
ships are brought into such close proximity that 
i t  is impossible to avoid a collision.” I t  is very 
difficult to lay down a general rule in these cases. 
But, looking at the facts of this case, and the 
speed at which the Telesilla  was going, it  is 
obvious that something more might have been 
done to ascertain the movements of the other 
vessel. I t  seems to me that she was in fault, and 
did break art. 18. I  am therefore of opinion that 
the decision is right, and that this appeal should 
be dismissed.

L o p e s , L.J.— I t  appears to me that the decision 
in The Dordogne (ub i sup.) lays down no invariable 
rule as to what a vessel must do in a fog after 
she hears a whistle. Each case must depend 
on its own particular circumstances. The 
“ moderate speed ” spoken of in art. 13 must be 
taken to be a relative term. Thus, there may be 
circumstances where it  would be prudent to stop, 
and even to reverse. In  the present case the 
whistle was heard almost directly ahead. When  
i t  was heard, the Telesilla  was going about three 
and a half knots, and continued on at that speed.

The learned President has found that the Telesilla  
should have gone slower than that, until she dis
covered or had reason to know what the other 
vessel was doing, and from what quarter she was 
coming. The only question that this court has 
to consider is, whether that is an unreasonable 
conclusion to arrive at. Unless it  is, it  ought not 
to be reversed. I  am of opinion that it  is a reason
able conclusion, and that therefore this appeal 
ought to be dismissed.

Appeal dismissed.
Solicitors for the plaintiffs, Bottere ll and 

Boche.
Solicitors for the defendants, Ingledew, Ince, 

and Colt.

Tuesday, M arch  2,1886.
(Before Lord E sher, M .R., L in d le y  and 

L opes, L.JJ.)
T horman v. B urt, B oulton, and Co. (a)

ON APPEAL FROM THE QUEEN’S BENCH DIVISION. 

Carriage o f goods—Action fo r fre ig h t— Counter
cla im  fo r  short delivery— B i l l  o f lad ing—  
Signature o f master’s agent— L ia b il i ty  o f owner 
— Estoppel—B il ls  o f La d ing  Act 18 Sc 19 Viet.
C. I l l ) ,  88. 1, 3.

To an action f o r  fre ig h t by a shipowner against the 
indorsees o f the b il l o f lad ing, the defendants 
counter-claimed in  respect o f short delivery. A ll  
the goods that were actually p u t on board had 
been delivered to them ; but the b il l o f  lad ing  
acknowledged the receipt o f a larger quantity. 
A ll  the goods mentioned in  the b il l o f  lad ing had 
been floated alongside the ships in  ra fts, and 
mate’s receipts given fo r  them ; but some o f them 
were lost before they were shipped. The b i l l  of 
lad ing was signed, “ B y  au thority  o f the captain, 
W ilh . Qanswindt as agent.”  Ganswindt was 
the ship’s broker a t the shipping port.

Held, that, apart fro m  the B ills  o f Lad ing  Act, a 
b ill o f  lad ing is not conclusive against a shipowner, 
and he is not liable in  respect of any goods not 
actua lly shipped; and that, in  the present case, he 
was not liable under that Act, as the b ill o f lad ing  
was not signed by or f o r  him.

Grant v. Norway (10 C. B. 665; 16 L . T .Bep. 0 . S. 
504) and  Jessel v. Bath (L . Bep. 2 E x. 267) 
followed.

B y a contract between Schoenberg and Domansky, 
of Dantzic, and Burt, Boulton, and Haywood, of 
London, the former sold to the latter 800 to 1000 
loads of sleeper blocks deliverable to ships at 
Dantzic, according to the custom of the port, pay
ment by buyer’s acceptance in exchange for ship
ping documents. The custom of the port of Dantzio 
in loading timber cargoes is as follows : The ship
per counts the number of pieces in eaoh raft, and 
they are then floated down to the ship, and again 
counted by the mate or someone on behalf of the 
ship, and a mate’s receipt given for them, which 
receipt is handed over to the ship when bills of 
lading are signed. In  the present case 7497 
pieces were delivered in rafts alongside the s.s. 
Meredith, belonging to the plaintiff, and a mate’s 
receipt given for that number. This receipt was 
taken to the office of Ganswindt, the shipping 
broker, and the bill of lading was made out for the

I (a) Reported by A. H .B u iL is io a , Esq., Barrister-at-Law.
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quantity named in the receipt, and was signed by 
the shipping broker. The bill of lading 
commenced as follows : “ I ,  Fletcher, master of 
the steamship called Meredith, which is now 
loading in Dantzic, to sail for London, where the 
discharge is to take place, certify that I  have 
received from Messrs. Schoenberg and Domansky 
in  the hold of my said ship, 7497 pieces,” &o., 
and was signed, “ By authority of the captain, 
W ilh . Gans windt as agent.” The number of pieces 
actually shipped on board and delivered to the 
defendants, who were the indorsees of the bill of 
lading, was 216 short of the 7497 pieces, such 216 
pieces being lost in some way from the rafts when 
alongside the ship.

This action was brought for freight and dock 
dues, but the only question in dispute was, 
whether there had been a short delivery for 
which the defendants could counter-claim. The 
action was tried before Grove, J., who held that 
the counter-claim was not maintainable.

The defendants now appealed.
Bigham , Q.C. and Armytage for the defendants. 

— By the Bills of Lading Act, the bill of lading 
is conclusive evidence that the goods therein 
represented to be shipped have been shipped, as 
against the master or other person signing. 
Here the signature is by the ship’s agent and 
binds the shipowner. [Lord E sher, M .R .— You 
w ill find Jeseel v. B ath  (L. Rep. 2 Ex. 267) a 
distinct authority to the contrary.] Even if the 
person signing has only authority to bind the 
owner in respect of goods actually shipped, 
delivery of the goods to the servants of the ship
owner alongside the vessel is equivalent to 
delivery on board :

British Columbia Sawmill Company v. Nettleship,
' 3 Mar. Law Cas. 0. S. 65; L. Rep. 3 0. P. 499;

18 L. T. Rep. N. S. 291.
They also cited

Fragano v. Long, 4. B. & C. 219;
Be Bahia and San Francisco Railway Company, 

L. Rep. 3 Q B. 584 ; 18 L. T. Rep. N. S. 467 ;
Howard v. Tucker, 1 B. & Ad. 712.

Cohen, Q.C. (with him ( / .  Edge) for the 
plaintiff.— The Bills of Lading Act only makes 
the person actually signing the bill of lading 
liable:

Brown v. Powell Duffryn Coal Company, L. Rep. 
10 C. P. 562 ; 2 Asp. Mar. Law Cas. 578 ; 32 L. T. 
Rep. N. S. 621.

In  the present case the bill of lading is not 
signed by the plaintiff; and the person who 
actually signed, signed for the master, and not 
for the shipowner. [H e  was stopped by the 
Court.]

Lord E sher, M .R .— This is an action by a 
shipowner for freight and dock dues. The 
defendants are the assignees of the bill of lading, 
to whom it must be taken that the property in 
the goods mentioned in the bill of lading has 
passed; and they have set up a counter-claim 
against the shipowner for not delivering all the 
goods specified in the bill of lading. The question 
is, whether that counter-claim is maintainable. 
Before the Bills of Lading Act, i f  any injury was 
done to the goods, so as to affect the rights of the 
person to whom, by the indorsement of the bill of 
lading, the property had passed, he could sue in 
respect of such injury. I f  the goods were misde
livered or any other form of conversion had taken 
place, he could bring an action of trespass; that

was by reason of his ownership of the goods. 
But he could not maintain an action upon the 
contract contained in the bill of lading. The 
question here is, not whether the defendants can 
maintain an action as owners of the goods, but 
whether they can sue for a breach of the contract 
contained in the bill of lading. By the Bills of 
Lading Act, sect. 1: “ Every consignee of goods 
named in a bill of lading, and every indorsee of a 
bill of lading, to whom the property in the goods 
therein mentioned shall pass upon or by reason of 
such consignment or indorsement, shall have 
transferred to and vested in him all rights of suit 
and be subject to the Bame liabilities in respect of 
such goods as if the contract contained in the 
bill had been made with himself.” The contraot 
contained in the bill of lading refers to all goods 
put on board the ship. I t  does not bind the 
owner of the ship as to more goods than those put 
on board. I f  the bill of lading signed by the 
master contains more goods than those actually 
put on board, the signature is beyond the 
master’s authority; therefore, as far as this 1st 
section goes, the contract is only binding as to 
the goods actually put on board. But then it is 
said that the 3rd section of the A ct gives the 
defendants a larger remedy. By that section, 
“ Every bill of lading, in the hands of a consignee 
or indorsee for valuable consideration, represent
ing goods to have been shipped on board a vessel, 
shall be conclusive evidence of such shipment, as 
against the master or other person signing the 
same, notwithstanding that such goods, or some 
part thereof, may not have been so shipped, 
unless,” &e. Now I  agree that the words “ the 
person signing the same ” do not necessarily mean 
the person who actually signs. If ,  for instance, 
a clerk in the shipowner’s office signs per pro., the 
owner might be the person signing within the 
section. Or, if the captain had the gout and was 
thereby prevented from signing himself, and a 
servant signed for him, the captain would be the 
person signing. But in the present caBe, the 
signature was not that of a mere clerk or servant 
but of an agent; and he was the agent of the 
master, not of the shipowner. Therefore, as the 
shipowner did not sign the bill of lading in the 
present case, he incurs no liability under the 3rd 
section. I  have already said that the 1st section 
does not help the defendants, as under that they 
can only sue in respect of the goods actually put 
on board. A  number of cases seem to me to have 
really decided what we are deciding in the 
present case.

L in d le y , L.J.— I f  this counter-claim is based 
upon the Bills of Lading Act, I  am of opinion that 
it  is Dot maintainable. The bill of lading is 
signed as follows: “ By authority of the captain, 
W ilh. Ganswindt, as agent.” That is clearly not 
the signature of the shipowner, who is the person 
against whom this counter claim is made. There
fore, the argument based upon the 3rd section 
of the Bills of Lading Act falls to the ground. 
The 1st section merely gives the indorsee of the 
bill of lading the right to sue upon the contract 
contained in it. Then, if we look outside the Act 
the case of Grant v. Norway  (10 C. B. 665; 16 
L . T. Rep. O. S. 504) settles the point. The 
question to be decided was an extremely difficult 
one before that case; but that case settled it, and, 
as far as I  am aware, has always been acted on. 
The marginal note is : *' The master of a ship
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signing a bill of lading for goods which have 
never been shipped is not to be considered as the 
agent of the owner in that behalf, so as to make 
the latter responsible to one who has made 
advances upon the faith of bills of lading so 
signed.” Then M r. Armytagei argues that there 
is a distinction between that case and this because 
all the goods mentioned in the b ill oflading were 
floated alongside the ship in the present case, and 
were therefore in the custody of the ship. But 
that difference seems to me not to be material 
with reference to the question that we have to 
decide here. The decision of Grove J. was right, 
and this appeal must be dismissed.

L opes, L.J.— The defendants in this action, who 
are indorsees for value of the bill of lading, Beek 
to recover, by way of counter-claim, from the 
plaintiff, who is the shipowner, the difference in 
value between the goodB delivered, which are all 
that were actually put on board, and the larger 
quantity of goods mentioned as being shipped in 
the bill of lading. I t  is perfectly clear that before 
the Bills of Lading Act such an action was not 
maintainable. N or is i t  maintainable since that 
Act, and the case of Jessel v. B ath  (L. Rep. 2 Ex. 
267) seems to me to be a direct authority to that 
effect. That decides that the owner or charterer 
of a vessel is not bound by the signature of his 
agent to a bill of lading for a greater quantity 
than was actually shipped. The decision of the 
learned judge was therefore right, and this appeal 
w ill be dismissed.

Appeal dismissed.
Solicitors for the plaintiff, H . C. Ooohe and Co., 

agents for H . A . Adamson, North Shields.
Solicitors for the defendants, W ild , Browne, 

and W ild .

HIGH COURT OF JUSTICE.
C H A N C E R Y  D IV IS IO N .

Monday, M arch  15, 1886,
(Before K ay, J.)

Caird  v. Moss, (a)
Estoppel—Judgment— Res jud ica ta— S hipbuild ing  

contract— Action fo r  rectification o f—Agreement 
already executed under judgm ent o f Palatine  
Court.

A  judgm ent o f the court deciding on the construc
tion  o f an agreement that the p la in tiffs  are not 
entitled to p r io r ity  over the defendants constitutes 
no bar, by reason o f its  being res ju d ica ta , to 
a subsequent action by the p la in tiffs ' c la im ing  
rectification o f the agreement so as to give them 
that p r io r ity .

The pla in tiffs , shipbuilders, who had not been fu l ly  
pa id  the price o f a ship b u ilt by them fo r  'one B., 
entered in to  an agreement w ith  B. and the defen
dants, who held a charge upon the ship in  respect 
o f a loan to B ., whereby i t  was agreed to sell the 
ship to J. R.. the p la in tiffs  holding the purchase 
money and d is tribu ting  i t  amongst B., the defen
dants, and themselves, m  accordance w ith the 
terms < f the agreement. The p la in tiffs  having  
p a id  themselves the balance o f the purchase money 
due to them fro m  B. in  p r io r ity  to the cla im  o f 
the defendants, the defendants institu ted an action 
against the present p la in tiffs , cla im ing that the

(o) Reported by E. A. Bcbatchiet, Esq., Barrister-at-Law .

trusts o f the agreement should be carried out. I n  
tha t action i t  was held that the present p la in tiffs ' 
claim was not entitled to p r io r ity  over the defen
dants' claim, and that the p la in tiffs  were not 
entitled to pay themselves the balance o f the 
o rig in a l purchase money. I n  the present action 
to rectify  the agreement by inserting such words 
as would provide f o r  payment to the p la in tiffs  o f  
the balance o f the purchase money in  p r io r ity  to 
any other payment :

Held, that the previous judgm ent was no bar, in  the 
sense o f being res jud ica ta , to the c la im  in  the 
present action.

T he plaintiffs, Caird and Purdie, were ship
builders, carrying on business at Barrow-in- 
Furness.

The defendants, Moss and Co., were shipbrokers, 
carrying on business in Liverpool and London.

On the 21st July 1880 the plaintiffs entered 
into a contract with W illiam  Batten to build for 
him a steamship, afterwards called the España, 
for the sum of 14,6001, which was subsequently 
increased by reason of certain extras to 15.600Ï.

In  Aug. 1880 Batten gave a charge upon his 
interest under the contract to the defendants, 
who, on the 21st Sept. 1880, gave notice thereof to 
the plaintiffs.

In  Feb. 1881 Batten Bold his interest in the vessel 
to José Reyes. Batten being unable to pay the sum 
of 64601, the balance of the purchase money due 
from him to the plaintiffs, an agreement, dated 
the 15th March 1881, was entered into between the 
plaintiffs, Batten, and the defendants. By that 
agreement, after reciting, among other things, 
that Batten had paid to the plaintiffs 9140Î. on 
account of the 15.600Z. due in respect of the 
purchase money for the vessel, leaving a balance 
of 6460Z. due to the plaintiffs, i t  was agreed 
that the plaintiffs should despatch the vessel to 
Manilla, to José Reyes ; that on payment of 
10,2761. the balance due from José Reyes to 
Batten (which payment Batten thereby autho
rised), the plaintiffs were to give up possession to 
José Reyes ; in default of payment of the 10.276Z., 
the plaintiffs were to be at liberty to sell the 
vessel. The 4th clause provided for the distri
bution of the purchase money, and was in the 
following terms :

4. The said Caird and Purdie shall hold the purohase 
money for the eaid vessel, whether reoeived from the 
said José Reyes or any other purnhaser, upon trust firBt, 
to reooup themselves ail costs, charges, and expenses, 
of what nature or kind soever, in  any way connected 
w ith the said vessel on and from the 7th day of March 
instant, being three days after her tria l trip , inoluding 
in such costs any expenses inourred in pursuance of 
olauee 1, after giving credit for any freight, and in
cluding in snob costs Mr. Caird’s expenses of his present 
journey to London, and the legal expenses of the pre
paration of this agreement, and inoluding the sum of 
1621. 14s. 6d., part of the disbursements by H. E. Moss 
and Co. in respeot of the present intended voyage of 
the steamer, which sum Caird and Purdie are to pay to 
them in exchange for proper vouchers for that amount ; 
second, to pay to the said H. E. M osb and Co. the sum 
of 14271. 5s. 6d. now dne to them by the said William 
Batten; and third, to pay oyer the balance, i f  any, to the 
said William Batten.

The agreement then provided for the collection 
and distribution by the plaintiffs of the insurance 
money in the event of the steamer being lost.

The vessel was ultimately sold by the plaintiffs 
to José Reyes, in July 1881, for 9200Ï.

On the 20th Oot. 1881 the defendants com-
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menccd an action against the plaintiffs in the 
Palatine Court of Lancaster, charging them with 
■wilful default in  selling the vessel for a less sum 
than 10,2761., and claiming that the plaintiffs 
should make good the loss thereby incurred, and 
that an account should be taken of the amount 
received by the plaintiffs in respect of the purchase 
money, and that the trusts of the agreement of 
the 15th March 1881 should be carried into 
execution. Before the tria l of the action the 
charges of w ilful default were withdrawn.

By an order in that action, dated the 24th March 
1882, the plaintiffs were ordered to deliver the 
account asked for by the statement of claim, and 
an account of the costs charges, and expenses 
mentioned in the 4th clause of the agreement of 
the 15th March 1881.

The plaintiffs, in  rendering such account, in
cluded as a payment the sum of 64601., which was 
subsequently disallowed by the registrar.

The plaintiffs appealed to the Vice-Chancellor, 
who upheld the registrar’s decision.

The plaintiffs thereupon paid the 14271. 5s. 6d„ 
due to the defendants on their security, into 
court, which was subsequently received by the 
defendants. The plaintiffs appealed to the Court 
of Appeal, but the appeal was dismissed with 
costs on the ground that the 64601. was not a 
cost, charge, or expense, within the meaning of 
the 4th clause of the agreement of the 15th March 
1881.

The plaintiffs thereupon brought the present 
action for rectification of the agreement of the 15th 
March 1881, by inserting in the 4th clause thereof 
after the word “ first ” the words “ to retain the 
said principal sum of 64601. and then,” or by 
inserting such other words as would provide for 
the payment to the plaintiffs of the purchase or 
insurance moneys of the principal sum of 64601. 
in  priority to any other payment thereout; and 
that such consequential rectification as might be 
necessary or expedient might be made ; and that 
i t  might be declared that under the circum
stances the sum of 14271. 5«. 6d. belonged to the 
plaintiffs, and that the defendants might be 
ordered to repay the same to the plaintiffs.

The defendants, by the 9th paragraph of their 
statement of defence, pleaded that, if every allega- 
tionoffact contained in thestatement of claim were 
true, the plaintiffs would not be entitled to any 
part of the relief claimed by the statement of 
claim, the trust of the agreement of the 15th 
March 1881 having been executed, and the amount 
claimed by the plaintiffs paid under the judg
ment of the Palatine C ourt; and the defendants 
submitted that the point of law should be 
disposed of before the tria l of the action.

The point of law was accordingly argued 
separately, pursuant to Order X X V ,,  r. 2.

Graham Hastings, Q.C, and S. H a ll,  for the 
plaintiffs, referred to

Houetounv. Marquis of Sligo, 52 L. T. Rep. N. S. 96;
29 Ch. Div. 448.

[They were stopped by the Court.]
W. F . Robinson, Q.C. and R. N eville , for the 

defendants.— The plaintiffs are estopped by the 
judgment of the Palatine Court from bringing 
this action for rectification of the agreement. 
W ith  regard to the claim for the repayment of 
the 14271. 5s. 6d. paid by the plaintiffs to the 
defendants under the judgment of the Palatine

Court, the plaintiffs can have no right to recover 
it. I t  has been laid down that where a defendant, 
having a right to resist the claim of a plaintiff, 
does not do so, but allows the plaintiff to recover 
money under legal process, he is estopped from 
recovering it  back again :

M arriot v. Hampton, 2 Sim. L. C. 421; 7 T. R. 269, 
They also referred to

Mostyn v. West Mostyn Coal and Iron Company, 
34 L. T. Rep. N. S. 325 ; 1 C. P. Div. 145 ; and

Hirschfield v. London, Brighton, and South Coast 
Railway Company, 35 L. T. Rep. N. S. 473 ; 2 Q. B. 
Div. 1.

No reply was called for.
K ay , J.—In  this case a preliminary point of 

law has been raised under these circumstances. 
I t  seems that the plaintiffs are shipbuilders, and 
agreed with one W illiam Batten to build a ship for 
him upon certain terms. When the ship was 
finished, he not being able to make the payments 
which he was bound to make under the agree
ment, the ship was sent to sea under another 
contract between the parties, which is set out in 
the 8th paragraph of the statement of claim. 
Under that contract the builders were still to 
have the management of, and practically the 
dominion over, the ship. They were to be at 
liberty to sell her, and were to hold the purchase 
money upon trust, first, to recoup themselves all 
costs, charges, and expenses, of what nature or 
kind soever, in any way connected with the vessel; 
secondly, to pay to Moss and Co., who are 
defendants in this action, and who were the 
mortgagees, the sum of 14277. due to them from  
Batten, Batten having mortgaged whatever in 
terest he had in the ship to them ; and thirdly, to 
pay over the balance to Batten. I t  appears that 
an action was brought in the Palatine Court on 
the 20th Oct. 1881, by the mortgagees, Moss and 
Co., against the builders, Caird and Purdie, 
claiming that the trusts of that agreement should 
be oarried into execution. Practically the claim 
was larger at first, but it  was ultimately reduced 
to that. Of course that involved a question of 
construction of the agreement, and as a 
matter of construction this question was raised: 
"Whether, under that agreement, Caird and 

Purdie were to be at liberty to pay to themselves 
the balance of the money owing to them by 
Batten, before they handed over the 14001. odd to 
Moss and Co., and of course before they handed 
over the balance of the purchase money to 
Batten ? ” The plaintiffs contended that, according 
to the construction of the agreement, that was the 
obvious meaning. There was a great deal to be 
said for that argument. However, i t  was deoided 
by the registrar, in taking the accounts, that that 
was not the true construction of the agreement, 
and that they were bound to hand over the 14001. 
to Moss and Co. without paying themselves the 
balance of what was due to them.

Upon the matter being taken to the Vice-Chan
cellor of the County Palatine, he decided the same; 
and then, on appeal to the Court of Appeal, the 
Court of Appeal decided the same way according to 
the construction of that agreement. W hether there 
was a mistake or not in the agreement they did 
not say, and of course they could not say, because 
that point was not raised in any way in  the 
pleadings. W hat they did decide was that 
that was the true construction of the agree-
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jnent, and that they were hound to hand the 
money over. Now, observe, that was an action 
simply for carrying out the trusts of that 
agreement. There was no claim in any way, 
either by way of defence or counter-claim, that 
the agreement was not, if that was the true 
meaning of it, in the form in which it should 
have been, and that it  ought to be rectified. That 
point was not raised either by way of defence, if 
it  could be a defence, or by way of counter-claim 
in the action. Fourteen days after the Court of 
Appeal bad decided, upon the true construction of 
the agreement, that the 14001. was payable to 
Moss and Co. before payment of the balance of 
the purchase moneys of the ship to Caird and 
Purdie, this action was begun, stating on the 
face of the pleadings all these proceedings in the 
Palatine Court, and asking for the rectification 
of the agreement by inserting the words “ to 
retain the said principal sum of 6460L,” which was 
the balance due as purchase money of the ship 
from Batten to Caird and Purdie. The point 
which has now to be decided is thus raised in the 
defence (paragraph 9): “ The defendants further 
say that, if every allegation of fact contained in 
the statement of claim were true, the plaintiffs 
would not be entitled to any part of the relief 
claimed by the statement of claim, the trusts of 
the said agreement of the 15th March 1881 
having been executed, and the amount claimed 
by the plaintiffs paid under a judgment of the 
Palatine Court, and the defendants submit that 
this point of law should he disposed of before 
the trial of the action.” W hat is the point of 
law p I t  is stated first of all that the point of 
law is that this was res ju d ica ta  in the Palatine 
C o u rt; but in the Palatine Court, as I  have 
already mentioned, the question whether the 
agreement was an agreement which ought to be 
rectified, and could be rectified, was not raised in 
any shape or way. How can that be res jud ica ta?  
I  will take from the well-known notes to the 
Duchess o f K ingston ’s case (2 Sm. L. C. 832) a 
passage from Vinnius, which has been adopted by 
English courts, first of all in the judgment of 
Kuight-Bruce, V.C., in B arrs  v. Jackson (1 Y . &
C. Ci C. 585; on App. 1 Phil. 582), and then by 
Lord Westbury, in the case of H unter v. 
Stewart (1 De G. F . & J. 168). The extract 
is in these words : “ Vinnius in a note to the 
13th title  of the 4th Book of the Institutes, 
upon the words ‘ per exceptionem rei judi- 
catm,’ says, ‘ Quse ita agenti obstat si eadem 
quasstio inter eosdem revocetur, id est, si omnia 
sint eadem idem corpus, eadem quantitas, idem 
jus, eadem causa petendi, eadem conditio per- 
sonarum.’ ”  Take one of these, idem jus . Did  
the question of rectification arise before the 
Vice-Chancellor of the County Palatine ? In  
no kind of way. I t  was not even touched. 
Therefore it seems to me quite idle to say that 
this is a case of res jud ica ta . I f  I  were so to 
hold, I  should be holding, in fact, that a point 
which never was raised in any way in the Palatine 
Court, which could not be raised according to the 
pleadings as they were before the Vice-Chancellor 
of the Palatine Court, was decided by him in his 
judgment in that action. I t  is manifest that 
so stated, the proposition fails at once. There, 
is nothing like res jud ica ta .

Upon what ground can I  stop this action for 
rectification of the agreement upon the submis

sion of the defendant P Of course, upon such a 
submission, I  must assume that the action is well 
founded, and that there is a case for rectification. 
Upon what ground, unless the judgment of the 
Palatine Court amounts to a judgment on this 
point, can I  stop this action P I t  is Baid that the 
money, having been paid over under the judgment 
of the Palatine Court, cannot be recovered. Of 
course it cannot be recovered on any of the 
grounds on which it was paid over; that is clear 
enough. But suppose there be another and a 
paramount ground, which was not before the 
court at all, and could not be before the court in 
that action, why should not i t  be recovered on 
that ground in a separate action which that action 
does not in any way interfere with P The claim 
is an equity pure and simple. The courts of 
common law had no power to rectify instruments, 
as we know, and this peculiar jurisdiction is, I  
believe, one of those which by the Judicature Act 
1873 is reserved to the Chancery Division of the 
High Court of Justice. Therefore it is a case that 
might be met by an allegation of laches or any
thing of that kind. But in this pleading I  have 
nothing of that kind before me. The defence 
does not say that there is any kind of laches, and 
really what I  have said almost disposes of that. 
Of course I  do not mean to prejudice any defence 
that can be raised at the trial of this action, but 
what the plaintiffs in this action, being the 
defendants in the action in  the Palatine Court, 
did was this : They had a very strong belief that, 
according to the true construction of the agree
ment as it stood, they were right. I  cannot say 
that that belief was entirely groundless. I t  seems 
to me a matter which might very plausibly be 
argued. They were so confident of their view upon 
the agreement as it  stood that they chose to carry 
that case to the Court of Appeal, and not until 
the Court of Appeal had decided against them 
did they raise the alternative case of rectification 
of the agreement. I  am very confident that they 
could not raise that in any way except by a 
counter-claim, or a separate action. Two cases 
have been cited in which, under the old practice 
in the courts of common law, a plea which raised 
the question that the deed or instrument was 
in an improper form, and that it  ought to be 
rectified, seems to have been allowed to defeat the 
action where i t  was plain that there was a case 
for rectification, although the court could not in  
the action then before them decree any rectifi
cation. I  do not know, I  am sure, how often the 
courts of common law may have taken that 
course, or whether I  rightly apprehend what 
those two decisions were. But whether that be 
so or not, it is perfectly familiar to everybody 
who has practised in the Court of Chancery that 
the Court of Chancery never has given, and 
never w ill give, relief on the ground that a man 
has a right to rectification, unless that is raised 
in the nature of a cross-action by the person 
who claims it. I  defy anyone to produce any 
instance in which relief has been given on the 
ground that a man has a right to have the instru
ment rectified, unless there is a proceeding in the 
nature of an action claiming that rectification. 
Therefore i t  seems to me plain that this relief 
could not have been given in the Palatine Court 
unless there had been a cross-action, either by 
way of counter-claim or by a substantial action 
brought by the defendants, the present plaintiffs,
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for rectification of the instrument. That was not 
done. I  will not say one way or the other—  
because I  do not think that point is properly 
before me now— whether the parties we.'e guilty 
of such laches in  not doing that as will defeat 
them at the tria l of this action. That is a point 
that arises in this action, and does not arise upon 
this preliminary point of law. The preliminary 
point of law really is, whether an action of this 
kind can be brought or not after that judgment; 
and the question in point of fact is, whether that 
judgment did amount to an adjudication of the 
question raised in this action. In  my-opinion it  
clearly did not. I  therefore decide the point of 
law in favour of the plaintiffs. There will be a 
declaration that the judgment of the Palatine 
Court is no bar to this action.

Solicitors for the plaintiffs, Chester, Mayhew, 
Broome and Griffithes, agents for John Poole, 
Ulverston.

Solicitors for the defendants, Wynne, Holme, 
and Wynne, agents for 11. Forshaw, and H aw kins, 
Liverpool.

Q U E E N ’S B E N C H  D IV IS IO N .
Dtc. 19 and  21, 1885.
(Before L opes, L.J.)

Pandorf and Co. v . H amilton Fraser and Co. (a) 
Charter-party— B il l  o f t id in g —Excepted pe rils  — 

“ A l l  and every dangers and accidents o f the 
seas, rivers, and navigation o f whatever nature  
and k in d  soever ” — Damage by sea-water let in  
by rats— A ll reasonable precaution taken to keep 
down rats.

A  cargo o f rice shipped under a charter-party and 
b ills  o f lading, excepting “ the act o f Cod and a ll 
and every other dangers and accidents o f the seas, 
rivers, and steam navigation o f whatever nature  
and k ind  soever," was damaged by sea-water 
entering through a pipe which had been gnawed 
through by rats. A l l  reasonable precautions 
had been taken by the shipowner to keep down 
the rats.

Held, on fu rth e r consideration, that the damage 
was “ a danger or accident o f the seas ”  w ith in  the 
m tanivg o f the charter-party and b ills  o f lading. 

F urther consideration.
This was an action brought by the plaintiffs, 

as shippers of a cargo of rice, against the defen
dants as shipowners to recover 1008(. Is. 8cZ. as 
damages for injury to the rice on a voyage from 
Akyab to Liverpool.

The rice was shipped under a charter-party, by 
which the defendant agreed w ith the plaintiffs 
that their ship should proceed to Akyab and 
there load a cargo of rice for Liverpool, the act 
of God, &c., and all and every other dangers and 
accidents of the seas, rivers, and steam navigation 
of whatever nature and kind soever, and errors 
of navigation during the voyage, excepted, and 
under bills of ladings which excepted “ all and 
every dangers and accidents of the seas, rivers, 
and navigation of whatever nature and kind.”

The defendants in their statement of defence 
alleged that the damage for which the plaintiffs 
were seeking to recover was caused by reason of 
the perils excepted in the charter-party and bills of 
lading under which the cargo was shipped, and

(o) Eeported by Joseph Sm ith  Esq., Barrister-at-Eaw.

they also alleged that the damage occurred from 
inherent vice in the said rice, and from the im
proper condition in which i t  was shipped, and 
they denied an allegation made by the plaintiffs 
in their statement of claim that the vessel 
was unseaworthy at the commencement of the 
voyage.

A t the trial before Lopes, J., at Liverpool, it  
was agreed that the rice was damaged to the 
amount which the plaintiffs sought to recover 
during the voyage from Akyab to Liverpool by 
sea water passing through a hole in a pipe con
nected with the bath-room in the vessel, which 
pipe had been eaten through by rats. I t  was also 
agreed that all reasonable precautions had been 
taken to keep down the rats on the voyage to 
Akyab. The inherent vice in the rice relied upon 
by the defendants was the shipping the cargo at 
Akyab with rats in the bags, or bringing the rats 
on board in the lighters with the rice, and upon 
this point the learned judge left to the jury the 
following questions : “ Were the rats that caused 
the damage brought on board by the shippers in 
the course of shipping the rice P And, did those 
on board take reasonable precautions to prevent 
the rats coming on board during the shipping of 
the cargo P” The ju ry  answered the first question 
in the negative, and the second in the affirmative, 
and thereupon the learned judge reserved the 
case for further consideration.

Cohen, Q.O. and Joseph W alton  for the plain
tiffs.— The damage to the cargo being caused by 
rats was not due to the “ act of God ” or to any 
of the “ dangers and accidents of the seas, rivers, 
and navigation ” excepted by the charter-party 
and bills of lading, and the shipowners are there
fore liable to make it good, their liability not 
being expressly limited by contract. Damage 
caused by rats is not the “ act of God ” {Dale  v. 
H a ll, 1 Wils. 281), nor a “ danger and accident of 
the seas, rivers, and navigation : ”

Laveroni v. Drury, 8 Ex. 166 ; 22 L. J. 2, Ex.
In  K ay  v. Wheeler (16 L. T. Rep. N . S. 
66;^ 2 Mar. Law Cas. O. S. 466; L . Rep. 
2 0 . P. 302) goods were shipped under a bill of 
lading containing the usual exceptions of “ the 
act of God, the Queen’s enemies, fire, and all and 
every other dangers and accidents of the seas, 
rivers, and navigation, of what kind and nature 
soever,” and the goods having been injured during 
the voyago by rats, it  was held, although the ship
owner had taken all possible precaution to pre
vent it, that the cause of injury did not come 
within the exception, and that the shipowner 
was liable. In  The Chasca (32 L . T. Rep. 
N . S. 838 ; 2 Asp. Mar. Law Cas. 600; L . Rep. 
4 A. & E. 446), again, it was held that the 
exceptions in the bill of lading did Dot operate to 
protect the shipowners from liability for damage 
done to the cargo by sea water let into the hold 
in consequence of the barratrous act of the erew 
in boring holes in the ship during her voyage for 
the purpose of scuttling her. That case, it is 
submitted, is analogous to the present. In  
Woodley and Co. v. M ichell and Co. (48 
L . T . Rep. N . S. 599; 5 Asp. Mar. Law Cas. 
71; 11 Q. B. D iv. 47) it was decided that a 
collision between two vessels brought about by 
the negligence of either of them without the 
waves or wind or difficulty of navigation contri
buting to the aooident, is not a peril of the sea
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within the meaning of the exception in a b ill of 
lading. In  Story on Bailments, sect. 512a, also, 
i t  is said that, “ the phrase ‘ perils of the sea’ 
must be understood to include such losses only to 
the goods on board as are of an extraordinary 
nature, or arise from some irresistible force or 
from inevitable accident, or from some over
whelming power which cannot he guarded against 
by the ordinary exertions of human skill and 
prudence.” On the authorities cited the damage 
done to the plaintiff’s goods was not due to any of 
the perils excepted, and the plaintiffs are there
fore entitled to succeed. They also oited

The Glenfruin, 52 L. T. Eep. N. S. 769 ; 5 Asp. 
Mar. Law Cas. 413; 10 P. Div. 103.

Bigham, Q.C. and Barnes for the defendants.—  
The damage being caused by an inroad of sea 
water without any negligence on the part of the 
shipowners, is a peril of the sea within the mean
ing of the exception in the charter-party and bill 
of lading. Dale v. H a ll (ubi sup.) and Laveroni 
v. D ru ry  (ub i sup.) are distinguishable. I t  could 
not be contended that if a swordfish had made a 
hole in the ship and let in the water which caused 
the damage, the damage would not have been a 
peril of the sea within theexception, andnegligenee 
on the part of the shipowners having been dis
tinctly negatived, no distinction can be drawn 
between that case and the present. I f  there had 
been negligence on the part of any person, then 
the accident would have at once been taken out 
of the exception, but negligence being absent it 
clearly comes within it. This is the only effect 
which can be given to the case of Woodley and 
Co. v. M ichell and Co. (ubi sup.) taken in combina
tion with B u lle r  v. F isher (3 Esp. 67), where it  
was held that where there is an exception in a 
charter-party of “ perils of the sea’ a loss from 
the ships running foul of one another by misfortune 
is within the exception, and is a loss by perils of 
the sea. They also oited

Pickering v. Barclay, 2 Poll. Abr. 248 ;
Siordet v. H a ll and others, 4 Bing. 607 ;
Devaux v. PAnson, 5 Bing. N. C. 519 ;
Bishop and another v. Pentland, 7 B. & C. 219: 

1 M. & E. 49; . „
De Rothschild v. The Royal M ail Steam Packet Com

pany, 7 Ex. 734 ;
Davidson and others v. Burnand, 3 Mar. Law Cas.

0. S. 207; 19 L. T. Eep. N. S. 782; L. Eep. 4 
C. P.117;

Abbott on Shipping, 12th edit., p. 329.
Joseph Walton in reply.

Cur. adv. vu lt.
Dec. 21, 1885.-—The following written judgment 

was delivered by
L opes, L .J .— This was an action brought by 

the plaintiffs, the shippers of certain rice, 
against the defendants, the shipowners, to re
cover 1008i. Is. 8<L, damages for injury to the rice 
on a voyage from Akyab to Liverpool. I t  was 
agreed that the sum of 10081 Is. 8ci. was the 
amount recoverable, if the defendants are liable. 
The defendants in their statement of defence 
alleged that the damage complaintdofoccurred by 
reason of perils excepted iu the bills of lading. 
The excepted perils in the bills of lading were 
“ all and every dangers and accidents of the seas, 
rivers, and navigation, of whatever nature and 
kind soever.” The delendants also alleged that 
the goods were delivered under a charter-party, 
and that the damage complained of occurred by 
reason of perils excepted in such charter-party.

The excepted perils in the charter-party were 
“ the act of God and all and every ocher dangers 
and accidents of the seas, rivers, and steam 
navigation, of whatever nature and kind soever, 
and errors of navigation during the voyage.” 
The defendants also alleged that the damage 
occurred from inherent vice in the rice, and 
from the improper condition iu which it was 
shipped. They also denied an allegation made 
by the plaintiffs in their statement of claim, that 
the vessel was at the commencement of the voyage 
unseaworthy. A t the trial before me at L iver
pool there was no dispute about the cause of 
damage to the cargo; and in the course of the 
tria l it  was agreed that the damage was caused 
during the voyage by sea water passing through 
a hole in the pipe connected with the bath-room in 
the vessel, such pipe having been eaten through by 
rats. I t  was also agreed that all reasonable pre
cautions bad been taken to keep down the rats 
on the voyage to Akyab. The inherent vice 
relied on by the defendants was the shipping the 
cargo at Akyab with rats in the bags, or bring
ing the rats on board in the lighters with the 
rice. To dispose of this point I  left to the jury  
the following questions: “ Were the rats that
caused the damage brought on board by the 
shippers in the course of shipping the rice? 
And, did those on board take reasonable pre
cautions to prevent the rats coming on board 
during the shipping of the cargo?” The jury  
answered the first question in the negative, and 
the second in the affirmative. These answers 
disposed of the alleged inherent vice in the cargo 
upon which the defendants relied.

I t  may be convenient here to deal with 
the contention of the plaintiffs that the ship 
was unseaworthy at the commencement of the 
voyage by reason of a rat or some rats being 
on board. M r. Cohen contended that the pre
sence of a rat or some rats constituted a 
latent defect, and made the ship unseaworthy. 
I t  is clear from the findings of the jury, and 
the admission, that there was no excess of 
rats. I f  the presence of a rat or some few 
rats on board a wheat or rice carrying ship 
makes her unseaworthy, very few Buch vessels, if 
any, would be seaworthy; for, I  presume, few, if 
any, are absolutely free from rats. I  think this 
point is untenable. The immediate cause of 
damage in this case was the incursion of salt 
water through the hole in the pipe eaten through 
by the rats. The effective cause of damage was 
the rat or rats. Question, is damage so caused a 
“ danger or accident of the seas ” within the 
meaning of the bills of lading and charter-party ? 
The point is novel and important, and has been 
very ably argued. A  carrier by Bea is, like a 
common carrier, apart from express contract 
absolutely responsible for the goods intrusted to 
him, and insures them against all contingencies, 
excepting only the act of God and the enemies of 
the Queen. I t  was at first contended that what 
happened here exonerated the defendants, as 
amounting to damage resulting from acts of 
God. This point was subsequently abandoned; 
nor, indeed, could it  be maintained in the lace of 
the decision of Dale  v. H a ll (1 W ils. 281), which 
appears to decide that the action of rats is not one 
of those natural causes which may be acts of God. 
Moreover, it  is not pleaded in this case that the 
damage resulted from the aot of God. “ Dangers
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or accidents of the seas”  are practically equivalent 
to the more popular term “ perils ot the seas.”  
In  a seaworthy ship damage to goods caused by 
the action of the sea during transit, not 
attributable to the fault of anybody, is in my 
opinion a “  danger or accident of the seas ”  
intended to come w ith in  the exception, and 
exonerating the shipowner. I t  is clear the action 
of the sea itself is one of the causes contem
plated. Losses by perils which have no special 
connection w ith the sea or the naviaation, though 
they may occur during the voyage, do not fa ll 
w ith in  this exception. For instance, damage by 
rats eating the cargo (K ay  v. Wheeler, 16 L. T, 
Rep. N . S. 66; 2 Mar. Law Cas. 0 . S. 466; 
L. Rep. 2 C. P. 302; Laveroni v. D ru ry  (8 Ex. 
166 ; 22 L. J. 2 E x .); or by cockroaches eating 
the goods in  the ship (The M iletus, Parsons on 
Shipping, vol. 1 p. 258, n.) (a) ; or by an accidental 
fire in the hold (The Hong Kong and Shanghai 
B anking Corporation  v. Barker, 7 Bombay H igh 
Court Reports, O. 0. J. 186, 203 (6); Parsons 
on Shipping, vol. 1,256). The reason is obvious; 
these are a ll losses which are in no sense 
attributable to any action of the sea, but which 
m ight occur anywhere. The cause of loss must 
be suoh that ordinary exertions of human sk ill 
and prudence—such exertions as m ight be reason
ably expected from careful and prudent men— 
w ill not avail to  guard against it .  A  stranding 
due to unskilfu l navigation is not w ith in  the 
exception. Where water got into a ship through 
a hole wrongfully bored in her by some of the 
crew and damaged the cargo, the exception 
“  dangers of the sea”  in  a b ill of lading was held 
not to p ro tect: (The Chasca, 32 L . T. Rep. N . 8. 
838; 2 Asp. Mar. L  C. 600; L. Rep. 4 A. & E. 446.) 
The learned judge (S ir R. Phillimore) there held 
that, in construing exceptions in  a b ill of lading, 
the real and not the proximate cause of loss, as 
in the case of marine insurance, was to be re
garded. I t  was also held that losses occasioned 
by negligence not being w ith in the exception 
“  perils of the sea ”  a fo r t io r i barratry would not 
be. Where a ship was sunk, and the goods lost

(a) The note is as follows : In  The Miletus, U.8.C.C.,
New York, 1866, Nelson, J., Cockroaches ate the labels 
pasted on the outside of the mats which inclosed chests 
of tea. ThiB “  embarrassed the assortment and delivery 
of the boxes to the consignees, and depreciated the 
market value of the same”  Held that the vessel was 
liable. Nelson, J. said: “  We also concur in the
opinion that the rule must be regarded as settled in this 
court, tha t damages occasioned by vermin on board a 
ship to the cargo in the course of the voyage is not the 
result of a peril of the sea, or of one of the dangers or 
accidents of navigation w ith the exception in the bill of 
lading.”

(b) In  this case goods shipped under a b ill of lading 
exempting the shipowner from liability from loss 
occasioned by the act of God, the Queen’s enemies, fire, 
and all and every other dangers and accidents of the 
seas, rivers and navigation of whatsoever nature and 
kind were lawfully landed on the custom-house premises 
at Bombay, and there accidentally burned. In an 
action againet the shipowner to recover damages for the 
non delivery of the goods, Westropp, C.J. said on appeal : 
“  I t  has been contended for the plaintiffs that tho scope 
of the exception muet be controlled by the word ‘ other ’ 
preceding the words ‘ dangers and accidents of the 
seas, rivers, and navigation, of whatever nature or kind 
soever,’ but we cannot accede to that argument. Fire, 
no doubt, may occur at sea as well as on shore, but i t  
never has been regarded as a peril, danger or accident 
of the sea within the meaning of those terms as known 
to mercantile usage or the law.”

owing to a collision w ith  another ship, and there 
was no fault on the part of either ship, the loss 
was held to be a peril of the sea: (B u lle r v. 
Fisher, 3 Esp. 67.) The case, however, which has 
gone furthest is Woodley and Co. v. Mu-hell and 
Co. (48 L. T. Rep. N. S. 599; 5 Asp. Mar. Law Cas. 
71; 11 Q. B. D iv. 47). There, there bad been a 
collision, and i t  was held that, i f  there had been 
negligence in  navigating either of the ships the 
owner of the carrying ship was not protected. 
B rett, L.J. said, “  What I  th ink i t  is necessary 
in this case to say (and I  repeat i t  w ithout any 
doubt) is, that, although a collision when brought 
about w ithout any negligence of either vessel is, 
or may be, a peril of the sea, a collision brought 
about by the negligence of either of the vessels, 
so that w ithout that negligence i t  would not have 
happened, is not a peril of the sea w ith in  the 
terms of that exception in a b ill of lading.”

I t  seems, therefore, that directly the real or 
effective cause of the loss is some act of man, the 
loss cannot be ascribed to “  dangers or accidents 
of the sea.”  These authorities support the defi
n ition which I  have given ; nor do the plaintiffs 
seek to impugn it,  so far aB i t  goes; but 
they contend that a further term must be 
added, e.g., that the effective cause must not 
only be something beyond human control, 
but something peculiar to navigation. They 
Bay, in  fact, the rats here are the effective cause, 
and rats are not peculiar to navigation. In  
Story on Bailments, sect. 512a, there is the 
following passage, which seems to be in p o in t; 
“  The phrase ‘ perils of the sea,' whether under
stood in its most lim ited sense, as importing a 
loss by natural accidents peculiar to that element, 
or whether understood in its  more extended 
sense, as including inevitable accidents occurring 
upon that element, must s till in either case be 
understood to include such losses only to the 
goods on board as are of an extraordinary nature, 
or arise from such irresistible force, or from 
inevitable accident, or from some overwhelming 
power, which cannot be guarded against by the 
ordinary exertions of human sk ill and prudence.”  
The point raised here is, that though the loss is 
proximately and directly from dangers which are 
peculiarly incidents of the sea, yet another cause 
has co-operated w ithout which the mischief would 
not have happened. In  Laveroni v. D ru ry  (8 Ex. 
166; 22 L. J. 2, Ex.) what has happened in this 
case evidently occurred to the m ind of Pollock, 
C.B. Rats had eaten the cargo; and it  was held 
that the loss was not by a “  peril of the sea.”  
There was no incursion of sea water; nor was 
there anything to  connect the damage peculiarly 
or at all w ith the sea or navigation. Pollock, C.B. 
iu  his judgment says : “  I f ,  indeed, the rats had 
made a hole in the ship, through which water 
came in and damaged the cargo, that m ight very 
like ly  bo a case of sea damage.”  This was an 
obiter dictum, and not necessary for the decision. 
I  th ink  a loss arising from some inevitable 
accident at sea whereby sea water enters the ship 
and damages goods, is a “  danger or accident of 
the seas ”  w ithin the exception. I t  seems to me 
that, where the effective cause is beyond human 
control, and in consequence salt water enters, 
which damages goods, i t  is an “  accident of the 
sea ”  w ith in  the meaning of the contract of 
affreightment, and the true intention of the 
parties. Here, i t  is sea damage occurring at sea,
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and nobody’s fault. I  th ink  the defendants have 
brought themselves w ith in  the exception. Sup
pose this pipe had burst from frost or from some 
cause which human care and foresight could not 
have prevented, and goods damaged by entry of 
salt water, could i t  be successfully contended 
that the shipowners were not protected ? I  th ink 
not. I  see no distinction between that case and 
the one now under discussion. There w ill be 
judgment fo r the defendants w ith  costs.

Judgment fo r  the defendants.

Solicitors for the plaintiffs, Hollam s, Son, and 
Coward.

Solicitors for the defendants, W. Crump and 
Son.

Monday, Feb. 22,1886.
(Before Lord Coleridge, C.J. and H awkins, J.)

L edijc and Co. v. W ard and others, (a.) 
Practice— Non-jo inder o f defendants — Discretion  

o f court or judge— Carriage o f goods— Ship
owners— Rules o f Supreme Court 1883, Order 
X V I. ,  r. 11.

TJpon an app lica tion  under Order X V I .,  r. 11, by 
the defendant or defendants on the record, that 
other defendants be added, the court or judge may 
exercise a discretion, and the order w i l l  not be 
made unless i t  is  shown that the non-joinder 
complained o f w i l l  pre judice the parties to the 
action, or that “  the presence before the court o f 
add itiona l parties is  necessary in  order to enable 
the court effectually and completely to adjudicate  
upon and settle a l l the questions involved in  the 
cause or matter.”

T his was an appeal from the refusal of Field, J. at 
chambers to make an order, upon the application of 
the defendants on the record, that three more per
sons should be added as defendants to the action. 
The action was brought to recover damages 
alleged to have been sustained by the plaintiffs in 
respect of a cargo shipped by them on the defen
dants’ vessel A ustria , the owners of which vessel 
consisted of a ll the defendants who had been 
made parties to the action, and also of three other 
persons whom the plaintiffs had not joined. As 
appeared by an affidavit made by the solicitor to the 
defendants, these three persons were, at the time 
when the oause of action arose, interested in the 
said vessel equally w ith  the persons whom the 
plaintiffs had chosen to jo in as defendants, and i t  
was also stated that i t  would be cheaper and more 
convenient i f  the remaining part-owners were 
joined as parties to the action. A  summons had 
been taken out fo r an order tha t these three 
persons be added as defendants under Order X V I., 
r. 11, but Field, J. at chambers had refused to 
make the order. From such refusal the defen
dants now appealed.

John Edge, fo r the defendants, moved by way 
of appeal from the decision of the judge at 
chambers.—This action is brought upon a contract 
made jo in tly  by a ll the co-owners of the vessel on 
which the goods in  question were shipped, and, 
before the Judicature Act 1873, a plea in abate
ment would have lain. I t  being no longer com
petent to defendants to plead in  abatement, their 
only remedy fo r non-joinder of parties by the 
p la in tiff now is to go before the judge at cham-

(a) Beported by F. A . Cba ils bb im , Esq., Barrieter-at-Law,

bers under Order X V I, ,  r. 11, under which this 
application is made. Order X V I.,  r. 11, provides 
that “  the court or a judge may, at any stage of 
the proceedings, either upon or w ithout the 
application of either party, and upon such terms 
as may appear to the court or a judge to be just., 
order that the names of any parties improperly 
joined, whether as plaintiffs or as defendants, be 
struck out, and that the names of any parties, 
whether p la intiffs or defendants, who ought to 
have been joined, or whose presence before 
the court may be necessary in  order to 
enable the court effectually and completely to 
adjudicate upon and settle all the questions 
involved in  the cause or matter, be added.”  I t  is 
submitted that, this being an action upon a jo in t 
contract, all the co-owners of the vessel are 
parties who ought to have been joined, and the 
order for the ir joinder ought to be made :

Kendall v. Hamilton, 41 L. T. Rep. N. S. 418 
4 App. Cas. 504.

Lord Cairns, in  his judgment in  that case, says : 
“ I  cannot th in k  that the Judicature Acts have 
changed what was formerly a jo in t righ t of action 
into a rig h t of bringing several and separate 
actions; and although the form of objecting by 
means of a plea in abatement to the non-joinder 
of a defendant, who ought to be included in the 
action, is abolished, yet I  conceive tha t the appli
cation to have the person so omitted included as 
a defendant ought to be granted or refused on 
the same principles on which a plea in  abatement 
would have succeeded or failed.”  In  th is case all 
the co-owners were partners qua this jo in t con
tract, and they are therefore all proper and 
necessary parties to be joined, and before the 
Judicature Acts a plea in  abatement would there
fore have succeeded. I f  the present defendants 
are held liable, they w ill be entitled to contri
bution from the ir co-contractors, and in  such an 
event, i f  the order asked for is refused, they 
w ill have to bring another separate action 
against these persons, and i t  is obvious tha t such 
a course would be expensive and inconvenient. 
[ H awkins, J.—Lord Penzance, in  his judgment 
in  the same case, says tha t "  since the Judicature 
Act no such th ing  as a plea in abatement^ is 
possible. The non-joinder of any party under 
any circumstances has ceased to be an answer, 
objection, or defence to the action. In  such a 
case the action goes on, and the court or a judge 
may, on such terms as appear to be just, order that 
the name or names of any party or parties, either 
p la intiffs or defendants, who ought to have been 
joined, or whose presence before the court may 
be necessary in  order to enable the court 
effectually and completely to adjudicate upon 
and settle all the questions involved in  the action, 
be added: (Judicature A c t 1875, Order X V I.,  
r. 13.) Now, these provisions appear to me to 
have entirely altered the rightB of jo in t con
tractors in respect of procedure. They have 
no longer any absolute r ig h t to insist that they 
should be sued together or not at all.”  Lord 
C o l e r id g e , C.J.—Yes, and this dictnm has the 
advantage of agreeing w ith the statute, which 
the counter-dictum by Lord Cairns does not.] I t  
is submitted that the order ought to be made.

J. Gorell Barnes, for the plaintiffs, showed 
cause, and submitted that i t  was clear from the 
language of rule 11, Order X V I., tha t the order
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asked fo r was entirely a matter of discretion, 
and that such discretion had been properly 
exercised by the learned judge at chambers.

John Edge, in  reply.
Lord C o l e r id g e , 0. J.—This is an application by 

the defendants who have been made parties to 
the action, to add three more persons as defen
dants, on the ground that they are co-owners with 
the applicants in the vessel in respect of which the 
actiou is brought. The learned judge at chambers 
refused to make the order. The ground of the 
application appears to be that the defend ints have 
an absolute righ t of having these co-defendants 
added. I t  is necessary first of all to ascertain 
whether the court may exercise any discretion in 
an application of this nature. I f  the court has a 
discretion, i t  is quite plain that i t  ought to sustain 
the decision of my brother Field. I f  there be a 
discretion, there is no doubt that the learned 
judge at chambers has properly exercised such 
discretion. But, as the question has been raised 
whether there is or is not such a discretion, i t  w ill 
be necessary for us to decide that point. I  say 
that we clearly have such a discretion. The rule 
(Order X V I., r. 11) says that “  no cause or matter 
shall be defeated by reason of the misjoinder or 
non joinder of parties.”  Non-joinder is added in 
the A ct of 1883. Order X V I., r. 13, of the Judi
cature Act of 1875 dealt w ith misjoinder o n ly ; 
therefore i t  has now been enacted by the Legis
lature that non joinder is no longer to be a cause 
of nonsuit. _ The rule goes on to say that “  the 
court may in every cause or matter deal with 
the matter in  controversy so far as regards the 
rights and interests of the parties actually before 
it.  The court or a judge may”  [reads the rule]. 
Now, i f  any words could have been selected 
clearly to show that there is a discretion, i t  seems 
to me tha t those used in this rule most adequately 
express such intention. N ot only is the word 
“  may,”  and not “  must,”  used, but the whole 
tenour of the section is clearly to that effect. Now, 
then, the question for us to decide is whether tho<e 
words give the court a discretion in respect of the 
amendment of pleadings by reason of the mis
joinder or non-joinder of parties. As I  under
stand Mr. Edge to say, we have no such discretion, 
and in the present state of the law there is a righ t 
in  a defendant to compel the addition of others. I t  
certainly would seem very inexpedient tha t such 
should be the law, because there may be the 
best reasons why a pla intiff should not wish to 
add certain persons as defendants; they may be 
men of straw or persons against whom i t  would be 
very difficu lt for h im  to prove his case; and yet 
the contention is, that, notwithstanding any such 
difficulty, the defendant has a righ t to compel the 
addition. That, in  face of the enactment, which 
seems carefully to give a discretion, must be 
determined by the particular facts of every case. 
I f  a case were presented in which the defendants 
on the record were prejudiced by the non-addition 
of certain persons as defendants, or i f  i t  were shown 
that the omission placed them in a disadvantageous 
position, I  can well understand that in such a case 
a judge ought, in  the exercise of his judicial dis
cretion, to order the pla intiff to make the addition, 
because i t  would “  enable the court effectually and 
completely to adjudicate upon and settle the 
questions involved in the cause or matter.”  But 
no steps have been taken [by the defendants here

to show any such necessity or expediency; i t  is 
put upon the inherent and absolute righ t of the 
defendants.

We have been pressed by the authority of the 
case of Kendall v. Ham ilton, which was decided in 
the House of Lords, and is reported in 4 App. 
Oas. 504. In  the firs t place I  may say that that 
case decided nothing about defendants. I t  was a 
case in which an action was brought and 
judgment recovered against two persons who 
had borrowed money from the plaintiffs. The 
debt was in  the nature of a partnership 
debt due from the two defendants and a th ird  
person (the respondent) jo in t ly ; but at the 
time the plaintiffs brought the action they were 
not aware that the debt had been contracted by 
the th ird  person jo in tly  w ith  the defendants. 
The defendants did not plead in  abatement, and 
judgment was recovered against them ; but, by 
reason of the insolvency of the defendants, the 
judgment remained unsatisfied. The plaintiffs 
afterwards discovered the interest of the th ird  
person, and brought an action against him for the 
debt, but i t  was held that the judgment recover
able against the defendants constituted a bar to 
another action brought by the same plaintiffs 
against the th ird person. To that, as far as I  can 
see, Lord Cairns lim its his judgment, and he 
says: “  I  cannot th ink that the Judicature Acts 
have changed what was formerly a jo in t righ t of 
action into a righ t of bringing several and 
separate actions. And although the form of 
objecting, by means of a plea in abatement, to the 
non-joinder of a defendant who ought to be 
included in the action is abolished, yet 1 conceive 
that the application to have the person so omitted 
included as a defendant ought to be granted or 
refused on the same principle on which a plea in 
abatement would have succeeded or failed.”  
Then I  find that, when Lord Penzance comes to 
deal w ith the matter, he lays down an opinion 
strongly against the present contention and 
greatly in  favour of the view I  am insisting upon. 
He says : “  The Judicature A ct abolished all the 
old forms of action; i t  abolished a ll the old 
technical forma of procedure, and established a 
new procedure for the enforcement indiscrim i
nately of both legal and equitable rights, which 
is independent of all the old rules of law on that 
subject. Particularly i t  did away w ith a ll objec
tions and defences arising out of the misjoinder 
or non-joinder of parties, either p la in tiff or 
defendant. Since that Act no such th ing as a 
plea in abatement is possible. The non-joinder of 
any party under any circumstances has ceased to 
be an answer, objection, or defence to the action. 
In  such a case the action goes on, and ‘ the court 
or a judge may, on such terms as appear to be 
just, order that the name of any party who ought 
to have been joined, or whose presence before the 
court may be necessary in  order to enable the 
court effectually and completely to adjudicate 
upon and settle a ll the questions involved in  the 
action, shall be added.’ ”  Now that is the rule 
upon which Lord Penzance delivered that judg
ment, and Lord Cairns says nothing in contra
diction to it. Lord Blackburn undoubtedly does 
say : “  I  cannot agree in  what seems to be the 
opinion of the noble and learned lord on my left 
(Lord Penzance) that the Judicature Act has taken 
away the righ t of the jo in t contractor to have the 
other jo int contractors joined as defendants, or
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made i t  a mere matter of discretion in  the court to 
perm it it. W ith  great deference I  th ink that the 
righ t remains, though the mode of enforcing i t  
is changed.”  That is a dictum delivered in  the 
year 1879. . ,

In  the case of Ju lius  v. The Bishop o f Oxford 
(42 L. T. Rep. N . S. 546; 5 App. Cas. 214) 
the House of Lords elaborately went into all 
the authorities, and decided that “  may ”  did 
not mean “ must.”  I t  was there held that the 
words in a statute ** i t  shall be lawful ”  of them
selves merely made tha t legal and possible which 
there would otherwise be no r ig h t or authority 
to do, and that their natural meaning was enabling 
and permissive only. So the word “  may ”  is a 
word ordinarily im porting discretion, whereas the 
word must ”  imports a duty. The court or a 
judge may, upon such terms as may appear to be 
just, order the names of any parties improperly 
joined to be struck out, or that the names of: any 
parties who ought to have been joined, or whose 
presence before the court may be necessary in 
order to enable i t  effectually and completely to 
adjudicate upon and Bettle all the questions 
involved, be added. I t  appears that Lord Black
burn considered that a rule couched in such lan
guage conferred a righ t to have parties added 
as defendants, and that to such righ t there was 
no discretion; but I  th ink  he was probably speak
ing w ith reference to the old plea in abatement, 
and that he had not the words of the rule before 
him. A t  any rate, I  do not agree w ith what he 
says as to that. I  th ink  that a rule which enacts 
in  terms that the non-joinder of parties  ̂ w ill 
not defeat the p la in tiff’s action, clearly abolishes 
the effect of the old plea in abatement, and 
to my mind i t  is quite plain that what is 
intended is that the p laintiff has a righ t to add 
parties as defendants, but that the defendant 
has no corresponding righ t unless he can show 
that not doing so w ill prevent the court from 
effectually doing justice. That such w ill be the 
case here is not contended. W ith  great deference 
to the dictum of Lord Blackburn in the case of 
Kendodl v. H am ilton , which was delivered in  the 
year 1879, I  am clearly of opinion that the court 
or a judge has a discretion in  th is matter, and 
this application must therefore be refused.

H awkins, J.— I  am of the same opinion, and I  
also th ink that the addition of defendants is to 
be ordered by the judge in the exercise of his dis
cretion o n ly ; and, as Mr. Edge has failed to satisfy 
me that this a case in which such discretion 
ought to be exercised in  favour of his clients, I  
th ink that this application must be refused.

Solicitors for the plaintiffs, Waltons, JBubb, and 
Johnson.

Solicitors for the defendants, W. A. Grump and 
Son.

PROBATE, DIVORCE, A N D  A D M IR A L T Y  
D IV IS IO N .

a d m ir a l t y  b u s in e s s .
F e b . 9 a n d  16,1886.

(Before Sir James H annen.)
The Ardandhu. (a)

L im ita tio n  o f lia b ilU y -C o llis io n -B is c o n i’{nuance 
o f action— Consent order—B . 8. 0., Order L I L ,  
r .  23. T

The discontinuance o f a collision action between, 
shipowners by the p la in tiffs  does not preclude 
them fro m  c la im ing against and sharing w ith  
the cargo owners in  the amount pa id  in to  court 
under “sect 54 o f the Merchant Shipping Act 
^Amendment V 1862, in  « lim ita tio n  actum  
instituted by the defendants in  consequence o f a 
judgm ent obtained against them by the cargo 
owners in  respect o f the same
o rd e r  f o r  d is c o n t in u a n c e  is  set a s id e  b y  th e  ju d g  
be fo re  th e  c la im  i n  th e  l im i t a t i o n  a c t io n  is  m a d e . 

T his was a motion by the owners of cargo late y 
laden on board the steamship K r o n p r in z  onobjec-

t ic .  .0  a .  r .g if  » / « . " . “ p'* ,  . S f  “

th e  present action arose occurred o "  “ ™ 1'  
1883 betw een th e  steam ships A r d a n d h u  and  
K r o n p r in z .  T h ereu p o n  actions i n  re m  were re 
spectively  in s titu te d  ag ain st tn e  A rd a m d h u  by  
th e  owners o f th e  K r o n p r in z  and by th e  ° w  s 
of th e  cargo laden on board the K ronprinz. Lho 
ship ac tion  was d iscontinued on M a j  
T h e  cargo action was tr ie d  on D ec. IS , i»S 4 , 
w hen both ships w ere found to  blam e. U n  Jan . 
29, 1885, th e  owners o f th e  A r d a n d h u  in s titu te d  
an aotion to  l im it  th e ir  lia b ility . I n  th a t action  
the re g is tra r  m ade th e  fo llo w in g  r e p o r t .

Whereas, on the 1st March 1883, a collision occnrred 
off Cape St. Vincent between the steamships Kronprinz 
and Ardandhu, whioh collision this court in a certain 
cause of damage (1883, Fo. 249) pronounced to have been 
occasioned by the fault or default of the masters aud 
crews of both the said ships, and whereas, on the 2tth 
March 1885 the court did by its deoree or order m th is  
action pronounce the owners of the Ardandhu to be 
entitled to limited liability, tor damagesjansmg there
from according to the provisions of the Merchant Ship
ping Acts in that behalf; and whereas a sum of 
99171. 7s. 5(1. was afterwards paid into court by the 
owners of the Ardandhu, being the amount of their 
statutory liability aforesaid, inclusive of interest; and 
whereas all claims filed or to be filed upon such fund 
were referred to the registrar, assisted by merchants, to 
report upon, and the time allowed for filing claims has 
expired Now, I  do hereby report that I  have, with the 
assistance of Messrs. Sidney Young and Neville Lubbock, 
of London, merchants, carefully examined the claims 
filed in this action, together with a ll aooounts and 
vouchers and the papers and^proceedings„produced imd 
brought in ; and having on the 30th and 3lst Oct. 1885, 
and l l t h  Jan. 1886 heard counsel and solicitor thereon, 
I  find that claims for loss or danuge to ships, goods, 
merchandise, and other things have been proved to the 
extent shown in the schedule hereto annexed. A 
anestion, however, has arisen as bo the right, under the 
circumstances hereaiter stated, of the owners of the 
Kronprinz to prove against the fund in court m respect 
of the damages they sustained by the loss of their ship. 
The collision occurred on the 1st March 1883. Un the 
6th of March in that year an aotion for damage by that 
collision (Fo. 120) was brought in this division by the 
owners of the Kronprinz against the owners of the 
Ardandhu for whom an appearanoe was dnly entered on
(a) Beported by J. P . As p is  all  and Butler  A sp in a ll , Esqre.

Barristers-at-Law.
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the 19th March. On the 2nd May following a consent 
order was entered in these words : “ Upon consent of 
both solicitors, i t  is ordered that this action be discon
tinued without costs, on the ground of inevitable 
accident.”  After an interval of two years and upwards, 
namely, on the 30th June 1885, this order was rescinded 

j ^  j Sti°e BQt t  on the application of the plaintiffs, 
the defendants not objecting. In  the meanwhile, on the 
2oth June 1883 an action for damage arising from the 
same collision (Fo, 249) was brought in this division by 
the owners of the cargo of the K ro n p r in z  against the 
owners of the A rd a n d h u , and after various proceedings 
this action was tried on the 18th Dec. 1884, when the 
president found both vessels to blame, and pronounced 
for a moiety of the damages sustained by the plaintiffs. 
Shortly afterwards on the 20th Jan. 1885, the owners of 
the A rd a n d h u  commenced this action (1885, Fo. 41) for 
the purpose of lim iting their liability for all damages 
occasioned by the collision in question; and the usual 
deoree having been made, the various claims were filed, 
and amongst them a claim on behalf of the owners of the 
K ro n p r in z  for the loss of their ship. This claim has 
been contested on the ground that the owners of the 
K ro n p r in z  have debarred themselves from recovering 
against the A rd a n d h u  by having discontinued their 
original action, and by consenting to the terms of the 
consent order made therein on the 2nd May 1883, as 
before stated. I t  is contended that this claim comes 
within the principle of the decision of this court, con
firmed, on appeal, in the recent case of The B e llc a irn  
(53 L. T. Rep. N. S. 186). I  am of opinion, however, 
that there is an essential difference between the two 
cases. In the case of The B e llc a irn , an action by the 
owners of the B r i ta n n ia  against the owners of the 
B e llc a irn  had, after tria l in court, been dismissed, and 
when subsequently the owners of the B r i ta n n ia  claimed 
to prove for their damages against the fund in court in 
the  ̂action brought by the owners of the B e llc a irn  to 
lim it their liability, the court held that such claim had 
been properly disallowed by the registrar at the refer
ence, and that the owners of the B r i ta n n ia  were not 
entitled to share in that fund. In this case, on the con
trary, the original action on behalf of the owners of the 
K ro n p r in z  was not dismissed, but was simply discon
tinued before the delivery of any statement of defence, 
and I  am unable to see that the plaintiffs’ right to com
mence another action for the same cause, which would 
otherwise be unquestionable, can be afFecfced by the 
introduction into the before-mentioned order of court of 
the words, “ by reason of inevitable accident.”  These 
words may have been so introduced as a q u a s i reason 
for the defendants consenting to waive costs. I t  appears 
to me that the objection raised by the owners of cargo 
to the participation of the owners to the K ro n p r in z  
in the fund in court is not well founded, and I  have 
accordingly allowed the claim of the latter.

The agreement upon which the consent order 
was made was as follows: “  We, Lowless and 
Co., solicitors for the defendants, hereby con
sent to this action being discontinued, on the 
ground of inevitable accident.”  This agreement 
was filed in  the registry on May 2, 1883.

S ir W alter Ph illim ore  (with him Stubbs) for the 
owners of the cargo on the K ronprinz.—By Order 
L I I . ,  r. 23 (a), any agreement in w riting  in 
Adm ira lty actions may be filed, and shall “  there
upon become an order of court, and have the 
same effect as if such order had been made by 
the judge in person.”  In  the present case the 
agreement was filed in the registry, and therefore 
had the same effect as the decree dismissing the 
action in the case of The B e llca irn  (10 P. D iv. 
161 5 Asp. Mar. Law Cas. £03; £3 L . T. Rep.
N. S 686). I f  so, the owners of the K ronprinz

(a) Any agreement iu writing between the solicitors 
in Admiralty actions, dated and signed by the solicitors 
of both parties, may, i f  the Admiralty register think 
i t  reasonable and such as the judge would under the 
circumstances allow, be filed, and shall thereupon 
beoome an order of court, and have the same effect as 
f  such order had been made by the judge in person#

are precluded from claiming against the funds in 
court. The effect of the discontinuance order was 
to put an end to the action, and i t  cannot be 
revived by a subsequent order, lb is also to be 
observed that at the time Butt, J. rescinded the 
order, the decision in the B ellca irn  (ubi sup.) had 
not been given.

Barnes, for the owners of the K ronprinz , contra.
In  the present case the consent order was pro

perly set aside by the order of the judge, and 
therefore cannot now bar the claim of the ship
owners, as i t  is not now in force. In  The B ellca irn  
(ubi sup.) the matter was res jud ica ta , having been 
disposed of in open court, and the decree therein 
was never set aside. This agreement was never 
meant) to be such an agreement as is contemplated 
u ? rd.er kH*» r * 23, but was simply meant to be 

the basis of the consent order which the regis
tra r made. A lthough i t  may be true that the 
agreement was filed, i t  was done so by inadvert
ence, and i t  never was in the contemplation of the 
parties that i t  should have the effect referred to 
in  Order L I I . ,  r. 23.

S ir W alter P h illim ore  in  reply.
Our. adv. vu lt.

J AMES H annen.—This was a suit 
u* ^ mitation of the liab ility  of the owners of 

the vessel Ardandhu. A  collision having taken 
place between her and the steamer K ro n p rin z , 
both vessels were pronounced to blame. The 
owners of the K ronprinz  now seek to prove against 
the fund in court. I t  was contended on behalf of 
the owners of the cargo laden on board the 
K ronprinz  that the owners of the ship are not 
®n^ le d  to any share in the fund because they 
had discontinued the action they had commenced 
against the Ardandhu. I t  is, however, clear that 
the mere discontinuance of an action does not 
prevent the p la in tiff from substantiating his 
claim in other proceedings, as by proof in  bank
ruptcy, or, as in  this case, by proof against the 
tund in court. B u t i t  is contended that in th is  
case the particular terms of the order to discon
tinue, bar the r ig h t of the owners of the K ro n - 
prms; to prove. The order is in  these te rm s: 

consent of both solicitors i t  is ordered 
that this action be discontinued w ithout costs, on 
the ground of inevitable accident.”  This order 
was made on the consent of the defendants, which 
was as follows : “ We, Lowless and Co., solicitors 
tor the defendants, hereby consent to  this action 
being discontinued, on the ground of inevitable 
accident.”  This order was subsequently rescinded
u •u 1X5̂ * d*’ on 30, 1885. I t  is argued on 
behalt of the owners of cargo that this case is 
governed by the decision in The B ellca irn  (ubi 
sup.). I ,  however, am of opinion that there is a 
material distinction between the two cases. In  
The Bellca irn (ubi sup.) there was a decree of the 
court, which could only be set aside by the court, 
and not by the consent of the parties. Here there 
was no decree negativing the plaintiffs’ claim, but 
only a discontinuance of the then existing pro
ceedings. The plaintiffs would have been entitled 
to discontinue, as a matter of course, on payment 
of costs. A ll  that they needed the consent of the 
defendants for was to avoid the payment of costs. 
Ib is  the defendants gave, and added the ir reason 
for so doing, viz., that they considered that the 
collision arose from inevitable accident. M r. 
Justice B u tt has rescinded this order, and i t  is
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not in  existence, and cannot affect the case, 
whatever effect i t  had while in  force.

B u t i t  is further argued that apart from the order 
to discontinue, there was a pre-existing agree
ment between the parties, which, being filed, would 
have the effect of barring the p la in tiff's  claim. I  
am of opinion, however, that there was no such 
agreement as is contemplated by Order L I I . ,  r. 23. 
I t  was not treated in  the registry as such an 
agreement, but simply as a consent to  the order. 
I  am therefore of opinion that there is nothing in 
the circumstances of the case which precludes the 
owners of the K ron p rinz  from establishing the ir 
claim against the fund in  court. I  may fu rther 
add that the judgment and observations of the 
Lords Justices in The B e llca irn  (uh i sup.) pro
ceeded upon the ground that the matter had 
passed in to  res jud ica ta . The result, therefore, is 
that the motion is dismissed. As the owners of 
the K ronprinz  have raised this objection, and 
have failed, they must pay the costs.

Solicitors fo r the owners of cargo on the K ro n 
prinz, Stokes, Saunders, and Stokes.

Solicitors fo r the owners of the K ronprinz , 
W. A. Grump and Son.

Wednesday, Feb. 24,1886.
(Before S ir J a m b s  H  a n n e x  assisted b y  T r in it y  

M a s t e r s .)

T h e  O a k f ie l d . (a)
Collis ion— Compulsory pilotage—Fog— Negligence 

o f master— L ia b il i ty  o f owners.
Although the p ilo t in  charge o f a ship by compul

sion o f law is under ord inary circumstances solely 
responsible fo r  getting the ship under way, yet, 
i f  the weather is so bad by reason o f fog  or other 
circumstances as to make navigation m anifestly  
perilous and to give rise to a p la in  prospect o f 
danger, i t  is  the duty o f the master to interfere, 
and he is to blame i f  he perm its his vessel to get 
under way in  such circumstances.

Where a p ilo t in  charge o f a vessel by compulsion 
o f law gives at the suggestion o f the master an  
im proper order which brings about a collision, 
such interference by the master does not transfer 
the responsibility o f the p ilo t to the master so as 
to deprive the shipowners o f the defence of com
pulsory pilotage to an action to recover the damages 
occasioned by the collision.

The Lochlibo (3 W. Rob. 310) fo llowed and  
explained.

T h is  was a collision action in  rem, instituted by 
the owners of the ship Duchess o f A lbany  against 
the owners of the steamship Oakfield, to recover 
damages occasioned by a collision between the 
two vessels on the 27th Jan. 1886.

The facts alleged on behalf of the plaintiffs were 
as fo llow s:—

On the 27th Jan. 1886 the Duchess o f A lbany, 
an iron ship of 1746 tons register, manned by a 
crew of thirty-one hands, was lying ready for sea 
at anchor in the river Mersey, nearly abreast of the 
Huskisson Dock and a lit tle  to the westward of 
m id-river. She was inthe charge of a duly licensed 
pilot. The port anchor was down and 30 fathoms 
of chain o u t; the weather was foggy, and her chain 
had been shortened in so as to be ready to proceed
( a )  Beported by J. P. A s p in a il  and B utler AsruuLL, Eaqrs.,

B arris ters-a t-Law .
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to  sea as soon as the fog l if te d ; the bell on board 
was rung regularly and frequently, and a good 
look-out was kept. In  these circumstances, at 
about 2.20 p.m. on tha t day, the wind being about 
E.S.B. blowing a moderate breeze, the weather 
hazy and the tide flood, running about three knots 
an hour, those on board the Duchess o f A lbany  
observed the steamship Oakfield, distant about a 
quarter of a mile and about three or four points on 
the port bow, heading to the eastward, w ith her 
engines apparently stopped. Shortly afterwards 
i t  was noticed that she was coming ahead at fu ll 
speed, under a starboard helm, w ith the apparent 
intention of crossing the bows of the Duchess o f 
Albany. Those on board the la tter vessel con
tinued to hail her and kept ring ing their bell 
continuously, bu t she continued to come ahead 
u n til w ith her starboard side she struck the bow
sprit and jibboom of the Duchess o f A lbany, doing 
her considerable damage. The plaintiffs, in  addi
tion to charging the defendants w ith  not navi
gating the Oakfield so as to keep her out of the 
way of the Duchess o f A lbany, w ith  improperly 
starboarding, and w ith keeping their engines 
fu ll speed ahead, made the following charge :

The Oakfield had been at anchor in safety within the 
river shortly before the collision took place, and those 
on board her acted imprudently and improperly in leav
ing her anchorage and in proceeding np the river, having 
regard to the state of the weather.

The facts alleged on behalf of the defendants 
were as follows :—

On Jan. 27 the steamship Oakfield, of 1123 
tons register, arrived in  the river Mersey on a 
voyage from T ripo li to  Birkenhead, in charge 
of a duly licensed p ilo t by compulsion of 
law. The p ilo t and captain were on the bridge, 
an A.B. at the wheel, and the chief officer 
and boatswain on the look-out on the forecastle. 
The weather was th ick and hazy and the tide flood 
running about two knots an hour. In  these c ir
cumstances, as the Oakfield was proceeding up the 
river w ith the pilot in  charge, her engines work
ing slow and her steam-whistle being continuously 
sounded, those on board of her observed a vessel, 
which proved to be the Duchess o f A lbany, about 
300 yards distant, a lit tle  ou the port bow of 
the Oakfield, heading about N.E. The helm 
of the Oakfield was starboarded, and almost 
immediately afterwards put hard-a-starboard, 
and the engines fu ll speed ahead, to clear the 
Duchess of Albany. The head of the Oakfield paid 
off under the starboard helm, but not sufficiently 
to clear the Duchess o f A lbany, and when the 
bridge of the Oakfield was about level w ith the 
stem of the Duchess o f A lbany, the helm was put 
hard-a-port and the engines stopped to throw the 
Oakfield’s quarter clear, but the two vessels came 
intocollision, the bowspritof the Duchess o f A lbany  
strik ing the Oakfield about the starboard main 
rigging.

Paragraphs 5 and 6 of the defence were as 
follows:

5. There is no negligence or improper conduct or 
want of care, skill, or seamansh'p on the part of the 
master, officers, or crew of the Oakfield.

6. The Oakfield was by compulsion of law in charge of 
a duly licensed pilot, and the said c dlision was caused 
sol. ly by the act or default of the Baid pilot.

The pilo t in  charge of the Oakfield was sub
poenaed by the defendants to produce his licence, 
and was identified as the p ilo t in  charge by the 
master of the Oakfield. The p ilo t was then called

T h e  O a k f ie l d .
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by the plaintiffs and said in  examination in  chief 
that immediately on seeing the Duchess o f A lbany  
he gave the order hard-a-port and fu ll speed astern ; 
that the captain thereupon said to him, W hat are 
you doing that for? You w ill be righ t into her. 
Let her go and starboard and you w ill clear he r;”  
that his previous order was not carried out, and 
that there would have been no collision had his 
firs t order been obeyed. In  cross-examination he 
said that he in fact had given the orders star- 
hoard and hard-a-starboard in consequence of the 
suggestion of the captain, he considering that the 
master had taken charge of the vessel. I t  also 
appeared that in  consequence of the fog the 
Oakfield had anchored off the Bar L ightship and 
in the Crosby Channel, and that on the fog lif tin g  
a little  the vessel proceeded up the river, the 
orders to get the vessel under way being given 
by the pilot.

H a ll, Q.C. (w ith him  Carver), for the plaintiffs, 
contended that, having regard to the nature of 
the defence, the onus lay upon the defendants to 
establish their defence.

S ir W alter Phillim ore  (w ith him  Pickford) for 
the defendants.— The defendants are not to be 
called upon to give proof of a negative character 
excluding the mere possibility of contributory 
fault on the part of the ir servants. On the autho
r ity  of the Clyde Navigation Company v. B arc lay  
(36 L. T. Rep. N . S. 379 ; 1 App. Cas. 790; 3 Asp. 
Mar. Law Cas. 390) they are only bound to show 
tha t the p ilo t’s fault was sufficient to cause the 
collision and to rebut any evidence against their 
servants of contributory negligence. In  the 
circumstances of this case no blame can be a ttr i
buted to the master and crew. I t  has been said 
that the weather was so bad as to make it 
negligence on the part o f the master to have 
allowed the vessel to get under way. But that is 
a question entirely for the pilot, and the whole 
responsibility of determining whether the vessel 
should be got under way rests w ith the p ilo t:

The Lochlibo, 3 W. Rob. 310 ;
The Peerless, Lush. 30;
The City of Cambridge, 2 Asp. Mar. Law Cas. 239 ;

30 L. T. Rep. N. S. 439; L. Eep. 5 P. C. 451.
Even assuming the master to have suggested an 
improper manoeuvre, the p ilo t is not relieved from 
responsibility. This point has already been decided 
in The Lochlibo (ubi sup.) by D r. Lusbington, where 
he considered i t  a “  most dangerous doctrine ”  to 
hold that suggestions from the master imposed 
the p ilo t’s responsibility on him.

C. H a ll Q.C. (w ith him Carver) for the plaintiffs. 
—The fact of a compulsory pilot being on board 
does not relieve a master from responsibility for 
not interfering to prevent obvious danger to the 
vessel:

The Girolamo, 3 Hagg. 169;
The Borussia, Swa. 94.

In  th is case the master was wrong t,o allow his 
vessel to be navigated up the Mersey in a th ick 
fog on a flood tide. On the question of starboard
ing, i t  i t  is submitted that the conduct of the 
master amounted to an interference w ith the 
duties of the pilot, and was more than a mere 
suggestion. He practically countermanded the 
p ilo t’s order and really took the ship out of his 
hands. Had i t  not been for the interference of 
the master no collision would have occurred.

[A dm .

S ir J a m e s  H a n n e n .—That th is collision occurred 
from the fault of someone on board the Oakfield 
is unquestionable. The principal question in the 
case is, whether the blame is attributable to the 
pilot or to the master or crew. The firs t point to 
consider is, whether there was anything in the 
state of the weather which made i t  an act of 
negligence for that vessel to be under way. I  
stated in the course of the argument that I  was 
under the impression tha t in  foggy weather i t  
m ight be blameworthy on the part of a captain to 
allow his vessel to get under way. I  am still 
disposed to th ink tha t there m ight be such an 
amount of fog as would make i t  culpable on the 
part of a master to allow his vessel to be in 
motion at all. I  th ink, i f  there were such a state 
of obscurity owing to fog as would give rise to 
a plain prospect of danger, the master could not 
in those circumstances throw the whole responsi
b ility  on the pilot i f  he ordered the vessel to get 
under way. But in  this case i t  is said that the 
circumstances did not give rise to such a plain 
prospect of danger, for although the weather was 
admittedly foggy, yet vessels might be seen at a 
very considerable distance ; the evidence is, from 
300 yards to half a mile. I f  vessels could be seen 
at such a distance as that, then i t  is a question 
for the pilot to determine whether i t  was wise to 
weigh anchor, and the master would be relieved 
from responsibility. The pilot knows all the local 
dangers, and knows as i t  were by instinct where 
he may go and whore he may not go. I t  is there
fore obvious that the master would leave i t  to 
the pilot to judge whether i t  would be safe to 
proceed in such a state of weather, I  th ink  
therefore there was nothing in the state of the 
weather which made i t  negligent on the part of 
the master to allow his vessel to get under way. 
But I  am advised that, as a matter of fact, having 
regard to the state of the weather and the fact 
that the tide was flood, i t  was a very imprudent 
th ing to have that vessel under way. That, 
however, does not concern the master. I t  must 
be entirely a matter for the pilot to judge what 
would be the effect of the flood tide.

The next question is, whether there was any 
defect in the Oakfield's look-out. The pilot 
says he never heard the Duchess o f A lbany  
reported at all ; but the evidence of the other 
witnesses from the Oakfield satisfies me that 
the other vessel was seen and reported. Whether 
she was reported before or after she was seen 
from the bridge of the Oakfield, I  do not 
th ink  important on the assumption I  take, 
that i t  was only a question of seconds which took 
place first. I t  may be that those on the bridge 
did see the vessel a few seconds before the look
out, but I  come to the conclusion that there was 
no want of care in the look-out. The next ques
tion is, whether the Oakfield was wrong in 
attempting to cross the bows of the Duchess o f  
Albany. We are of opinion that she was clearly 
wrong in that manœuvre. The remaining question 
is, whether blame is to be attributed to the master 
or to the pilot. I  th ink, after one has heard the 
examination and cross-examination of the pilot, 
i t  must appear pretty plain how this collision 
occurred. The evidence of the witnesses from the 
Oakfield shows that on the Duchess o f A lbany  being 
reported, i t  seems clear tha t there was some 
doubt in  the minds of both captain and p ilo t as 
to whether the Duchess o f A lbany  was under way
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or not. The p ilo t in  his evidence said he first 
gave the order to port, and he went so far as to 
say that he thought the helmsman had begun 
to get the wheel over. In  this, however, he has 
been contradicted, and I  doubt whether that order 
was ever given. Then came the order to star
board, and up to that time i t  is clear that the p ilo t 
had been giving the orders. There is a conflict as 
to how this order to starboard came to be given, 
but the p ilo t admits that the words proceeded 
from his lips. To excuse himself he says he was 
merely carrying out the captain’s order, and that 
i t  was not his order at all. I  cannot accept that 
explanation. I  feel convinced that the true 
solution of the case is, that when the Duchess of 
Albany  was firs t seen there was a doubt as to 
whether she was or was not at anchor, that the 
captain very like ly  did strongly express an 
opinion that i t  would be safe and proper to star
board and go across her bows, tha t the pilot 
adopted that view and gave the order which 
brought about the collision.

There remains only this to consider, whether 
the interference of the master relieves the p ilo t 
from responsibility. I  am of opinion that i t  
does not. I t  has been pointed out by Dr. 
Lushington in  the case of The Lochlibo (3 W. R. 
310), that a suggestion made to the p ilo t by 
the master does not transfer the responsibility 
from him to the master. Though i t  would be the 
duty of the master to make suggestions to the 
p ilo t from time to time, i t  rests w ith  the pilot to 
form his own opinion as to the value of the sug
gestion. I t  is only when the captain actually 
gives an order contrary to the p ilo t that he 
takes the responsibility fo r the manoeuvre on h im 
self. I t  is clear that this relation between the master 
and p ilo t was understood, for, i f  the p ilo t had felt 
that the matter was taken out of his hands, he 
would have le ft i t  to the master to have given the 
order. I  th ink that in this case the entire respon
s ib ility  rests w ith the pilot, though I  believe tha t 
i t  was in  consequence of his having unwisely 
listened to the master that the collision occurred. 
The defendants are therefore entitled to judg 
ment w ith  costs.

Solicitors for the plaintiffs, Simpson and North, 
Liverpool.

Solicitors for the defendants, Bateson, B right, 
and W arr, Liverpool.

Tuesday, March 2, 1886.
(Before B utt, J.)

T h e  B e r n in a . (a)

C ollis ion—Loss o f life —Action in  personam— 
Both ships to blame— Contributory negligence— 
Measure o f damages—Lord  Campbell’s Act 1846 
(9#- 10 Viet. c. 93)—.Judicature Act 1873 (36 8p 37 
Viet. c. 66), s. 25, sub-sect. 9.

Where passengers are k illed  in  a collision between 
two ships fo r  which both are to blame, the de
ceased are so identified w ith  the ir carry ing ship 
as to be deemed to be g u ilty  o f contributory 
negligence, and hence the ir personal representa
tives suing the owners o f the non-carrying ship  
under Lord  Campbell’s Act can recover nothing.

Thorogood v. Bryan (8 C. B . 115) followed.
(a) Reported by J. P. A s p in a l i. and B u t i e k  AspiHiii,,Esqrs., 

Barristers-at-Law.
VOL. V ., N.S.

The A d m ira lty  Court had no ju r is d ic tio n  p r io r  to 
the Judicature Act 1873 to entertain claims f o r  loss 
o f life , and there was consequently no ru le  in  the 
A d m ira lty  Court as to the d iv is ion o f damages 
in  cases o f loss o f life, and as sect. 25, sub-sect.
9. o f the Judicature Act 1873 has made no 
alteration in  the princip les o f law  as to the 
div is ion o f damages, passengers k illed  in  a 
collision between two ships can recover nothing 
where both ships are to blame.

T h e s e  were three actions in  personam brought 
under the provisions of Lord Campbell’s Act by 
the personal representatives of three deceased 
persons, whose deaths had been occasioned by a 
collision between the two steamships, the B ern ina  
and the Bushire, on Sept. 28, 1884.

The three deceased persons were respectively 
the second officer on the Bushire, the firs t engineer 
on the Bushire, and a passenger on board the 
Bushire.

The facts were by agreement between the 
parties set out in a special case, which was as 
follows :—

1. The firs t of these actions is an action in  
personam brought by Elizabeth Helend Armstrong, 
as adm inistratrix of the estate and effects of her 
husband, John Hutchinson Arm strong, deceased, 
against James M ills and others, the owners of 
the steamship Bern ina, to recover on her own 
behalf and on the behalf of her children damages 
alleged to have been sustained by them by reason 
of the death of the said John Hutchinson A rm 
strong.

2. The second action is brought in  personam by 
the p la in tiff Catherine Owen, as adm inistratrix 
of the estate and effects of her husband Thomas 
T im othy Owen, deceased, against the said defen
dants, to recover on her own behalf damages 
alleged to have been sustained by her by reason of 
the death of the said Thomas Tim othy Owen.

3. The th ird action is brought in  personam by 
the p la in tiff Habiba Harone Toeg, as adminis
tra tr ix  of the estate and effects of her son Moses 
Aaron Toeg, deceased, against the same defen
dants, to recover on her own behalf damages 
alleged to have been sustained by her by reason 
of the death of the said Moses Aaron Toeg.

4. The owners of the said steamship have 
appeared, and are defendants in  all o f the said 
actions.

5. A  collision occurred on the 28th Sept. 1884, 
between the B ritish  screw steamship Bern ina, 
belonging to the defendants, and manned and 
navigated by their servants the master and crew 
thereof, and the B ritish  screw steamship Bushire, 
of 1011 tons register, belonging to the Persian 
Gulf Steamship Company L im ited, and manned 
and navigated by their servants the master and 
crew thereof. The result of such collision was 
that the Bushire sank, and fifteen persons on 
board of her at the time of the said collision were 
drowned.

6. I t  is admitted tha t the said collision was 
caused by the fault or default of the master and 
crew of the steamship Bushire, and by the fault 
or default of the master and crew of the steamship 
Bernina.

7. A t the time of the said collision the said 
John Hutchinson Arm strong was one of the crew 
of the said steamship Bushire, and was serving 
on board the said steamship Bushire  as firs t

2 P
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engineer under duly signed articles, and was by 
reason of the said collision drowned.

8. The said John Hutchinson Arm strong was 
at the time of the collision off duty, and had 
nothing to do w ith  the negligent or careless navi
gation of the Bushire, which partly  caused the 
said collision as aforesaid.

9. A t  the time of the said collision the said 
Thomas Timothy Owen was one of the crew of 
the said steamship Bushire, and was serving on 
board the said steamship as second officer under 
duly signed articles, and was by reason of the said 
collision drowned.

10. The said Thomas Timothy Owen was at the 
time of the said collision in  charge of the said 
steamship Bushire, and was directly responsible 
for the negligent or careless navigation of the 
Bushire, which partly caused the said collision as 
aforesaid.

11. A t the time of the said collision the said 
Moses Aaron Toeg was being carried on the said 
Steamship Bushire as a passenger from London to 
Bushire in  the Persian Gulf. He had paid his 
passage money fo r the voyage, and was by reason 
of the said collision drowned.

12. The said Moses Aaron Toeg had nothing to 
do w ith  the negligent or careless navigation of 
the Bushire, which partly caused the said collision 
as aforesaid.

13. A ll  of these actions were commenced w ith in  
twelve calendar months of the date of the death 
of the said John Hutchinson Armstrong, the said 
Thomas Timothy Owen, and Moses Aaron Toeg.

14. The court is to be at liberty to  draw infer
ences of fact.

15. The questions for the opinion of the court 
are as follows:—1. Are the defendants liable for 
the damages (if any) sustained by the first-named 
p la in tiff and her said children by reason of the 
death of her husband, the said John Hutchinson 
Armstrong, in  the said collision P 2. I f  the de
fendants are liable, are they liable to pay the 
whole of such damages (when ascertained) to the 
plaintiffs, or only a moiety of the same P 3. A re 
the defendants liable for the damages ( if any) 
sustained by the p la in tiff in  the second action by 
reason of the death of Thomas Tim othy Owen. 
4. I f  the defendants are liable, are they liable to 
pay the whole of such damages (when ascer
tained), or only a moiety of the same P 5. Are 
the defendants liable for the damages ( if  any) 
sustained by the p la in tiff in  the th ird  action by 
reason of the death o f- her son, the said Moses 
Aaron Toeg, in the collision P 6. I f  the defen
dants are liable, are they liable to pay the whole 
of such damages (when ascertained), or only a 
moiety of the same P

I f  the plaintiffs, or either of them are entitled 
to recover against the defendants, judgment is 
to  be entered up accordingly w ith costs, and there 
is to be a reference to the registrar and merchants 
to assess the damages in accordance with the 
judgment.of the court.

I f  the defendants are not liable to the plain
tiffs, or either of them, then judgment is to 
be entered accordingly for the defendants, w ith 
costs.

The following Acts of Parliament were referred 
to in the course of the argum ent:—

The preamble and sect. 2 of Lord  Campbell’s
A c t:

Whereas no action at law is now maintainable against

a person who, by his wrongful act, neglect or default, 
may have canned the death of another person, and i t  is 
oftentimes right and expedient that the wrongdoer in 
suoh case should be answerable in damages for the 
in jury so caused by him : Be i t  therefore enacted by the 
Queen s most Excellent Majesty, by and w ith the advice 
and oonsent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and 
by the authority of the same, that whensoever the death 
of a person shall be caused by the wrongful act, 
neglect, or default, and the wrongful act, negleot, or 
default is such as would (if death had not ensued) have 
entitled the party injured to maintain an action and 
recover damages in respeot thereof, then and in every 
such case the person who would have been liable if  death 
had not ensued shall be liable to an action for damages, 
notwithstanding the death of the person injured, and 
although the death shall have been caused under such 
drcuiustaKcca as amount in law to felony.
,  ¿-u v* i t  enaoted that every suoh notion shall be
for the benefit of the wife, husband, parent, and child 
of the person whose death shall have been so caused, 
and shall be brought by and in the name of the 
exeoutor or administrator of the person deceased ; and 
m 6I 6ry fu C i a°ff°n the ju ry may award snch damages 
as they think proportioned to the in jury resulting from 
such death to the parties respectively for whom and for 
whose benefit such aotion shall be brought; and the 
amount so recovered, after deducting the costs not 
recovered from the defendant, shall be divided amongst 
the betorementioned parties in suoh shares as the jury 
by their verdict shall find and direot.

25, sab-sect. 9, of the Judicature A c t
l o 7 o :

In  any oause or proceeding for damages arising out of 
a collision between two ships, i f  both ships shall be 
found to have been in fault, the rules hitherto in foroe 
in the Court of Admiralty so far as they have been at 
variance with the rules in foroe in the oourts of common 
law, shall prevail.

B uckn ill, Q.O. (w ith  him Nelson) fo r fche plain- 
tiffs.—-Even assuming the plaintiffs to be deemed 
to be gu ilty  of contributory negligence on the 
authority of Thorogood v. B ryan  (8 0. B. 115; 
r °  “  “ • 336, C. P.), yet the plaintiffs are entitled 
to ha lf damages under the provisions of the 
J udioature A ot 1873, s. 25, sub-seot. 9. By that 
section the A dm ira lty  Court rule as to the 
division of damages where both ships are to 
blame is made applicable to “  any cause or pro
ceeding for damages arising out of a collision 
between two ships.”  This is a “  cause or pro
ceeding for damages arising out of a collision 
between two ships,”  and therefore the section 
applies. By Order X IX ., r. 28, Prelim inary Acts 
are to be filed “  in  actions fo r damage by collision 
between vessels,”  which are words very sim ilar 
to those used in sect. 25, sub-sect. 9. In  the case 
of Webster v. The Manchester, Sheffield, and L in 
colnshire R a ilw ay  Company (5 Asp. Mar. Law Cas. 
256, n .; L . Rep. W. N . Jan. 5, 1884), which was an 
action in  the Queen’s Bench Division under Lord 
Campbell’s A o t arising out of a collision between 
ships, your Lordship s itting  in  judges’ chambers, 
ordered a Prelim inary A ct to be filed. I t  is 
submitted that i f  Order X IX ., r . 28, applies to 
actions under Lord Campbell’s Act, this section 
of the Judicature Act is equally applicable. The 
Merchant Shipping A ct 1854 has lim ited ship
owners’ liab ility  to 15Z. per ton fo r loss o f life, 
and were the plaintiffs to olaim in  an action 
lim iting  the defendants’ liab ility  they would be 
entitled to half the ir damages. I f  so, how oan i t  
be said that they are not entitled to recover in  
this aotion P I t  is, however, submitted that the 
p laintiffs are entitled to recover fu ll damages, 
and are not precluded from recovering damages
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by reason of the decision of Thorogood v. B ryan  
(8 C. B. 115; 18 L. J. 336, C. P.). That decision 
has been questioned in several subsequent de
cisions, and also by many eminent text writers :

Rigby v. Hewitt, 5 Ex. 240 ;
Quarmam v. Burnett, 6 M. & W. 499;
Smith’s Leading Cases, 8th edit. 316;
AddiBon on Torts, 4th edit. 388.

In  the Scotch case of Adams v. The Glasgow and  
South-Western R a ilw a y  Company (3 Scotch Sees. 
Cas. 4th series, p. 215), the principle acted upon 
in  Thorogood v. B rya n  (ub i sup.) was condemned. 
Again, in  the case of The M ila n  (Lush. 388; 
5 L . T. Rep. N . S. 590), D r. Lushington refused to 
be bound by Thorogood v. B ryan  (ub i sup.) as 
being contrary to H a y  v. Le Neve (2 Shaw Sc. 
App. 505). The American courts have also 
dissented from  this princip le :

Shearman and Redfield on Negligence, seot. 46, 3rd 
edit. 56;

Chapman v. Newhaven Railway Company, 19 N. Y. 
341 ;

Webster v. Hudson River Railway Company, 38 N. Y. 
200 ;

Colegrove v. New Haven Railway Compa/ny, 20 N. Y. 
492.

Sir Walter P h illim ore  and Barnes, fo r the defen
dants, contra.—The present case cannot fall w ith in  
sect. 25, sub-sect. 9, of the Judicature A ct 1873, 
because prior to the Judicature A c t the Adm ira lty 
Court never entertained actions under Lord 
Campbell’s Act. I f  so, there could have been 
no “  rules h itherto in  force in  the Court of 
Adm ira lty ”  in  such a “  cause or proceeding.”  
I t  is to be noticed that the word UBed is “  rules,”  
and not ru le or principle, showing that the half- 
measure of damages was only to be applied to 
certain well-known cases such as damage to ship 
or cargo. [B utt , J. referred to the cases of The 
Sylph, 3 Mar. Law Cas. 0 . S. 37 ; 17 L. T. Rep. 
N. S. 519 ; L . Rep. 2 Ad. &  Ecc. 24; and The Beta, 
20 L. T. Rep. N . S. 988; 2 P. C. 447.] Those were 
actions in  rem over which the court had ju risd ic
tion, whereas the present action is in  personam  
and could not have been instituted in  rem  :

The Vera Cruz, 5 Asp. Mar. Law Cas. 386; 10 App. 
Cas. 59; 52 L. T. Rep. N. S. 474.

Were the court to  decide in  favour of the plain
t i f f ’s contention, the decision would hold good in 
actions tried in the Queen’s Bench Division 
before a judge and ju ry . I f  so, the amount of 
damages awarded by the ju ry  would in  all cases 
sim ilar to the present have to be divided. The 
creation of such an anomaly is a strong argu
ment in favour of holding that the Legislature 
never intended the section to apply to actions 
under Lord Campbell’s Act. The decision in  
Thorogood v. B ry a n  (ub i sup.) is the law of the 
land, and has never been expressly overruled. 
Though i t  is true that some judges have ex
pressed dissatisfaction w ith  it, yet in  many oaseB 
i t  has been expressly aproved o f :

Armstrong v. Lancashire and Yorkshire Railway 
Company, L. Rep. 10 Ex. 47; 33 L. T. Rep. N. S. 
228 ; 44 L. J. 89, E x .;

Waite v. North-Eastern Railway Company, E. B. & E. 
719;

Spaight v. Tedcastle, 44 L. T. Rep. N. S. 589 ; 4 Asp. 
Mar. Law Cas. 406; L . Rep. 6 App. Gas. 217. 

Although Thorogood v. B rya n  (ub i sup.) has 
been disapproved of in  the New York courts, 
yet in  other States, fo r example, Massachusetts 
and Ohio, the principle has been followed :

Smith v. Smith, 2 Pick. 621;

Cleveland Railway Company v. Terry, 8 Ohio St 
570;

Puterbaugh v. Reasor, 9 Ohio St. 484.
B uckn ill, Q.C., in  reply, cited

The Chartered Mercantile Bank of India, London, 
and China v. Netherlands Ind ia Steam Navigation 
Company, 48 L. T. Rep. N. S. 546 ; 5 Asp. Mar. 
Law Cas. 65 : 10 Q. B. Div. 521.

B utt, J.—The English decisions which have 
been referred to make i t  perfectly clear what the 
law is. I f  i t  had not been so, I  should have taken 
time to consider my judgment. I f  I  had to 
decide fo r the firs t time the question discussed in 
Thorogood v. B ryan  (ubi sup.) I  should have 
hesitated long before I  arrived at the conclusion 
at which the learned judges in  that case arrived, 
especially having regard to the opinions expressed 
both in  text-books and by learned judges in 
Scotland, and in  some States of America which 
are strongly antagonistic to  the doctrine laid 
down in tha t case. But, as Lord Blackburn has 
said in  the case of Spaight v. Tedcastle (ub i sup.), 
the decision in  Thorogood v. B ryan  (ub i sup.) has 
never been overruled in  this country, and having 
regard to the practice—I  th ink  I  may say the 
universal practice—by which judges decline 
to overrule the decisions of courts of co-ordinate 
jurisdiction, I  do not consider myself authorised 
to ignore tha t case.

Therefore, however reluctantly, I  must give 
effect to it, and I  must decide tha t in  each 
and a ll o f the three cases embraced by the 
special case the doctrine laid down in  Thoro
good B ry a n  (ub i sup.) would bar the plaintiffs 
of the ir remedy unless sect. 25, sub-sect. 9, of 
the Judicature A ct 1873 entitles them to half 
damages. I t  is said by Mr. Buckn ill that that 
section enables the court to give the plaintiffs at 
least half of the damages they have sustained 
by reason of the collision. That section is as 
follows ; “  In  any cause or proceeding for damages 
arising out of a collision between two ships, i f  
both ships shall be found to have been in fault, 
the rules hitherto in  force in  the Court of 
Adm iralty, so far as they have been at variance 
w ith the rules in  force in the courts of common 
law, shall prevail.”  I t  is said that th is is a case 
arising out of a collision between two ships, and 
that therefore the section to which I  have referred 
relates to it. I  th ink, i f  there were nothing else 
in  the section, tha t would be a sound argument. 
But, taking a broad view on the whole of the 
section, I  do not th ink  this case is w ith in  it. I  do 
not th ink  the Legislature contemplated such a 
case as th is when this section was enacted. By 
express words i t  only applies to cases where the 
rales in  force in  the Adm ira lty Court were at 
variance w ith  the rules in  the courts of common 
law. Now an action under Lord Campbell’s Act 
is a to ta lly  distinct action from any action that 
was ever entertained by the Adm ira lty Court. I t  
is different in  its very nature, and i t  is certain the 
A dm ira lty  Court never did entertain such a suit. 
Therefore there was no rule in the Adm ira lty  
Court as to the measure of damages, or as to the 
mode in which damages should be assessed in 
such a case. I f  there was no rule in  the 
A dm ira lty  Court, there was no rule at variance 
w ith  the courts of common law. Therefore there 
being no variance, i t  appears to me that by the 
very words of the section i t  does not apply to 
th is case. Therefore, much as I  regret it ,  I  am
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forced to say, on the authority of Thoroqood v. ! 
■Bryan (ub%sup.) and Rome subsequent cases, that 
the plaintiffs are precluded from recovering in this 
action, and that the ir case is not rendered better 
by the Judicature Act of 1873. I  therefore give 
judgment for the defendants w ith costs.

Solicitors fo r the p la in tiffs , Lowless and Go. 
S o n s ^ ™  f ° r  thS defendanfcs> P ritcha rd  and

[A dm.

M arch  16 and 17, 1886.
(Before B u t t , J.)

T h e  U n d a u n t e d , (a)
Tovxige contract— Breach of— Im p lied  w arran ty—  

Efficiency o f tug— Notice restricting l ia b i l ity .
I n  a towage contract there is an im p lied  under

taking on the p a rt o f the tugowners to supply an 
efficient tug w ith  sufficient equipments, inc lud ing  
a proper supply o f coa l; and hence, a term in  the 
contract by which the tugowners are exempted 
fro m  lia b ility  fo r  loss or damage occasioned by 
the negligence o f the ir servants is no defence to an 
action fo r  damages occasioned to the owners o f the 
tow in  consequence o f the towage being discon- 
tynuea owing to the tug having started w ith  an  
insufficient supply o f coals.

Where in  the course o f towage the tug, owing to her 
having started w ith  an insufficient supply o f coal, 
is  obliged to cast off to go to the nearest port to 
sJ}lP more coal, and then returns and completes 
the towage, the tugowners are entitled to be pa id  
the price agreed upon in  the towage contract i f  
the owners o f the tow do not prove any damage to 
have been occasioned to them by the temporary 
discontinuance o f the towage.

T his  was an action in  personam fo r towage ser
vices rendered by the tug K n igh t Commander to 
the American ship Undaunted. The defendants 
counter-claimed for demurrage occasioned by the 
towage being temporarily discontinued. The 
plaintiffs, the owners of the tug, claimed 1101 
under an agreement by which the Undaunted 
was to be towed from Havre to Cardiff for the 
sum of 1101., including the use of hawser.

According to the evidence of the plaintiffs, the 
facts were as follows : - I n  A p ril 1884 an agreement 
was made by correspondence between the plain
tiffs  and the defendants, by which the plaintiffs
J Z l  F S V * *  arrUf! t0 t0w the defendants’ ship 
Undaunted from Havre to Cardiff for 1101., includ
ing use of hawser. In  one of the plaintiffs’ letters 
forming the contract were these words, “  Towage 
conditions as per inclosed card,”  by which card 
the tugowners were exempted from any liab ility  
for any damage caused by the negligence of their 
servants, or by the perils of seas, rivers, or navi
gation. In  another le tter of the plaintiffs were 
r u r  "  ° “ r  quotation covers, as usual, one
daylight tide only for docking at Cardiff.”  The 
tug Undaunted then proceeded to Havre, which she 
Je t  with the tow about noon on the 26th A p ril w ith
b e i ° ° al  Z  b°ard’ her ful1 complement being 120 tons. D uring the towage she met w ith
® Y !atn er ond enc0llntered a strong head 
JT “ d‘ A.t  about 3;d° P-m- on the 28th A p ril, when
S e  S r  0ff } ' TT Be Head’ the mastfirbo K nigh t Commander fin d in g tha t his coal had 

(a) Reported by J. andBoxLIE A.bpinall, Esqrs,,

b“ r.nt “ ore OC'ckly than he bad reason to expect, 
cast off tor a time and proceeded to Swansea for 
additional coal, and then returned to the 
Undaunted and took her in tow again after
arrive6eT n ° f J - i 0Ut 27 hours- Tbe vessels 
w bel CardlfE on the morning of the 30th, 

en i t  was found impossible to take the
f o iu T t W  1Dt°  u,?ck owin8 t0 the docks being 
j , , tu i lu 16’« Tbft Undaunted was not ablo to be 
f f ia fo n f f ^ lw  3rd May’ and d  was alleged by the 
doc’̂ tb n  7 7 ai ’ °WlnF to the number of vessels in 

Un.dav;nted could not have been docked 
before even i she had been continuously towed, 
ih e  Undaunted was towed for 68 hours in all, 
i t  tlme for the towage being from
when the r Ur8L  Jh e  plaintiffs also alleged that 
she w m  c Z ni3H  Commander commenced towing 
and t W  Ut i y and PI°Per‘y supplied and equipped, 
fast con sum e .lnsu®ciency of coal was due to its 
weather ? "d th® uPusual severity of the
expect ’ W lCb , Je P^fotiffs bad no reason to

w}lenCl,eSS' e? 'rai nation the raaster admitted that 
leavfof^ He ° Bu W,h'5h was w ith in  53 hours of 
board b aVre’ be kad °nIy 13 tons ° f coal 0Q

t h e ' f n  6nda.n s > hy the ir defence, alleged that 
modem! eA, dur,lnS the towage was fine and 
the to w a ’ tba* the plaintiffs had not performed 
n e r fo r S eiugreed for’ that the Plaintiffs had not 
that in t ie towage w ith in  the agreed time, and 
not he ^on®e(l uence thereof the Undaunted could 
defend dt°Ck6d tlU noon on the 3rd May. The 
oeennf' j  c,ounter-claimed four days’ demurrage, 
Cardiff” ;6 tke Undaunted not arriv ing at 
the 29th”  lme t0 d°°k by the evening tide of

contract for the P lam tiffs.-The towage
p la in tiffsh b r n, Performe<J. and therefore the 
or b re l!h  a^ e,?t,t,ed to recover. No misconduct 
Under o P-f  duty c.an be imputed to the plaintiffs, 
would «rcumstances the coal supply
enti elv d,Ie t 6en 8UfEcient’ and its fa i' ^ e  was 
were L ? V  cf cumstauces which the p laintiffs
weather .to. foresee, viz., immoderate
the tner t defect in  the coal. Even assuming 
suDDlv^of °  h,aTf started w ith an insufficient 
p a rf of thnCOa ’ i hat ¿S duG , to negligence on the 
the term« f,IPast:er> l° r  which the plaintiffs, by 

° f  the contract, are not responsible:
P i T i ĉ r’ A8P- Mar. Law Cas. 170: 9r .  h it . 3 ; 49 L. T. Rep. N. S. 701.

a n a lo g  ̂ to 6!!*116 ne1?li&ence of the master was 
Dresent r.S t0 Cl<3 rle8hgence complained of in  the 
of insnffi “  Y na8muoh as jt  caused the tug to be 
How dn ‘6nt P° Wer for the service. [B utt, J ._  
Btate r/Jv f° UQ,™eet, .tbe decision in Steel v. The 
N  S TiT- j 8teZ msJnP Company (37 L. T. Rep. 
Law f f s  A Pix . Ca8' 72 i 3 Asp. Mar.
w ith coal is d k .^h® tug, if  insufficiently supplied 
mences the .ebcient m equipment when she com- 
T te r  unnnet, t0Wagc3’ 1 th ink tugs, when they 
should he «iV>16 Perf<?rmance of a towage contract, 
ever that a oU\ an.t1ly8UpPlied wifch coal.] How- 
therefore tk ®,towaR0 was completed, and
= V t ° V he r a r i t y  of The Lady F lo ra  
to recover. H gg' 118b the Plamtiffs are entitled

dants“ — r i WY'i‘ h iZ F ° r^ 1 B a r n e s )  fo r the defen- 
the brftfttHn ^  p a dy  F lo ra  Hastings (ub i sup.) 

kdown of the tu g  was due to  accidental
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T h e  U n d a u n t e d . [ A d m .A dm.]

circumstances, whereas, in  the present case, the 
insufficiency of coals was due to the negligence of 
the master. The clause in the contract exempt
ing the plaintiffs from liab ility  is only applicable 
to loss or damage incurred during the towage, 
and not to the negligence of the plaintiffs in pro
vid ing an inefficient tug. The parties contem
plated that the towage should be continuous, and 
in Borne circumstances its temporary discontinu
ance m ight cause serious danger to the tow. I t  
is proved that, in  the present case, the defendants 
were, in consequence of the delay, unable to have 
their vessel docked as soon as they otherwise 
would have done. There has, therefore, been a 
breach of the contract, occasioning loss to the 
defendants.

F . W. Bailees in  reply.
Butt, J.—This is an action arising out of a 

towage contract to tow the ship Undaunted from 
Havre to Cardiff. The tug was not at Havre at 
the tim e when the contract was entered into, but 
in  pursuance of the contract she proceeded to 
Havre, and there took the Undaunted in  tow on 
the 26th A p ril 1884. When off Trevose Head, 
which is some 70 mileB from Cardiff, i t  was 
found there were only 15 tons of coal remain
ing on board the tug. Her master did that which 
was probably prudent and righ t under the c ir
cumstances. W ith  the approval, so far as I  can 
gather, of the master of the tow, he cast off and 
went to  Swansea to procure a fresh supply of coal. 
The Undaunted in  the meantime was put under 
canvas, and is said to have beat to the northward, 
but probably she d id not materially a lter her 
position before the tug came back on the follow
ing day. Arguments have been directed as to 
the quantity of coal the tug had on board at the 
time she left Havre, and on the evidence I  come 
to the conclusion that she waB not properly or 
adequately supplied. I t  is a matter of very great 
importance that steam-tug owners should not be 
released from the obligation which is incumbent 
upon them to provide adequately and properly 
equipped tugs, because the consequences of having 
to cast a vessel off in the middle of the towage 
may be of the very gravest kind. I t  may involve 
not only serious danger to property, but, also to 
life. I f  a tug  were to cast a ship off in  a gale of 
wind and on a lee shore in  order to go and procure 
coal, the consequences would be serious. There
fore I  am not disposed to dim inish the responsi
b ility  of the tugowners in  that respect.

W ith  regard to the circumstances of thiB ca"se, I  
have no doubt that the weather was worse than the 
captain of the tug anticipated before he started 
on the voyage. I  am not prepared to say that i t  
was worse than he had reason to expect, but at 
the same time I  have no doubt that the weather 
was bad, and tha t when the tug  cast off they 
had been practically making no way at all. I t  
is said that, assuming the coal on board on 
starting from Havre to have been inadequate, i t  
is not a matter fo r which the tugowners are 
responsible, for by the terms of the card, which is 
said to have been incorporated in  the contract, they 
are not responsible fo r the negligent acts of the 
master. I  do not th ink, however, that that can 
avail the plaintiffs in  this case, because there is an 
implied undertaking on the part of tugowners to 
supply an efficient tug, including sufficient equip
ments and a proper supply of coal, and i f  the tug

was—as I  find i t  was—defioient in  this respect, i t  
is a matter fo r which the tugowners are liable, 
notwithstanding the exceptions in the card.

The question is, did the tug  perform the con
tract ? I f  i t  were established that any serious 
damage had resulted to this ship from the tug 
leaving her I  should hold the plaintiffs liable, but I  
do not th ink  any damage has been proved. The 
suggested damage is, that the Undaunted did not 
arrive at Cardiff in  time to dock on the evening 
tide of the 29th A p ril. The defendants plead as a 
part of the contract that the tug was “  to  tow the 
Undaunted from Havre to Cardiff docks, and dock 
her on or before Tuesday, the 29th A p ril,”  but 
this iB nothing like  the real contract, which was 
merely to tow the Undaunted to Cardiff docks, 
the towage beginning on the 26th or 27th. Now, 
having regard to the evidence of the collector of 
Penarth dock (called on behalf of the defendants), 
who says that the average towage voyage from 
Havre to Cardiff is from fifty-seven to sixty hours, it  
is clear that, i f  the towage had commenced on the 
27th, these vessels, even i f  they had gone as fast 
as they ordinarily do, would not have reached 
Cardiff by the evening of the 29th. Therefore, 
assuming the tug to have had a sufficient supply 
of coals, is i t  shown that the vessels would have 
arrived at Cardiff in  time to allow the Undaunted 
to have docked on the evening of the 29th ? I  do 
not th ink  anything of the sort is shown. The 
captain of the tug has said tha t fo r some time 
before they cast off they had only been able to 
make three knots an hour, and tha t when they 
cast off there was snch a strong head wind that 
they were practically making no way at all. That 
being so, i t  is clear that, even i f  the tug had not cast 
off, and had had a sufficient quantity of coal, the 
Undaunted could not have got to Cardiff in  time 
fo r the evening tide. I t  is in evidence that i f  she 
had not arrived by that time Bbe could not have 
been docked sooner than she was, on the 3rd May, 
as the docks were fu l l  up u n til then. But even i t  
she had got into dock earlier there is no evidence 
that she would have been any better off, or tha t 
her owner would thereby have derived any benefit. 
There is no evidence of any contract or charter- 
party, or tha t any cargo was waiting fo r her. On 
the whole, the conclusion to which I  have come 
is, though I  do not th in k  the tug was so well 
equipped as she should have been at the outset, 
that, as the defendants have failed to prove 
any damage, my judgment must be for the plain
tiffs. The towage having been resumed, and the 
defendants having accepted tha t subsequent tow
age, the contract was performed, and therefore 
the price must be paid. I  therefore pronounce 
for the plaintiffs fo r the sum sued for.

Solicitors fo r the p laintiffs, Crowther and M ille r , 
Liverpool.

Solicitors for the defendants, Ingledew, lnce, 
and Golt.
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Tuesday, M arch  30,1886.
(Before B u t t , J.)

T h e  B e l l c a ie n . (a)
Practice In s titu tio n  o f legal 'proceedings—P r in c i

p a l amd agent—Managing owner and co-owners 
— Costs—L im ita tio n  o f lia b ility .

Where a shipowner applied to the court to set aside 
an order condemning h im  in  the costs o f unsuc
cessful legal proceedings taken in  his behalf by 
the m anaging owner, on the ground that the p ro - 
ceeamgs had been instituted w ithout his know
ledge, consent, or ra tifica tion , and that the f ir s t  
in tim a tio n  he had o f the proceeding, was a notice 
received by h im  about a month previous to the 
present application condemning h im  in  the costs 
o f such proceedings, the Court refused to grant the 
application, as i t  d id  not appear that the applicant, 
though he had no knowledge o f the in s titu tio n  of, 
was not aware o f the pendency o f the proceedings, 
and because he had not at once applied to the 
court on becoming aware o f the proceedings, 
instead o f delaying to take any steps f o r  over a 
month.

T his was a motion in  a lim ita tion  of lia b ility  
action to set aside certain orders of court therein 
made against one George B u tt Craig, one of the 
owners of the B ritish  steamship B rita n n ia .

The action had been instituted by the owners 
of the B ellca irn  to l im it their liab ility  in respeot 
of a collision between the B e llca irn  and the 
B rita n n ia  on the 31st Ju ly  1884.

The owners of the B rita n n ia  had brought an 
action in  rem  against the owners of the B ellca irn  
to recover damages for the collision. That action 
was dismissed at the tr ia l by the consent of the 
parties. Subsequently the owrers of cargo on 
board the B rita n n ia  brought an action in  rsm  
against the B ellca irn , in which action both ships 
were held to blame. Thereupon, the owners of 
the B e llca irn  having instituted an action to lim it 
their liab ility , the owners of the B rita n n ia , on 
the 25th March 1885, unsuccessfully sought to 
claim against the fund in that action : (The B e ll-  
cjnrn, 10 P. D iv. 161; 5 Asp. Mar. Law Oas. 503; 
53 L. T. Rep. N . S. 186).

The fo llow ing  affidavit by the applicant waB 
hied m  support o f the m otion :—
. A  fk® registered owner of one sixty-fourth share 
“  th® ¡ate British steamship Britannia, which, on or 
about the 31st day of July 1884, was sunk in the English
w a rto tlhy  )o°8t1SI011 Wlth the steamBhiP Bellcairn, and 

2. I  am informed and believe that an action for 
Said ?°'h8;?n was brought in this division 

r I? f 11v ^ our* °* Justice in the name of the owners 
of the Britannia, against the owners of the Bellcairn, in 
which the latter also counter-olaimod for the damage 
they had sustained, and that at the tr ia l of the said 
action, on Nov. 7, 1884, the claim and counter-claim 
were dismissed by consent of both sides ; and that in an 
action brought subsequently by the owners of the cargo 
on the Britannia  against the Bellcairn, the court pro- 
nounced for a, moiety of the damages sustained by the 
plaintiffs, and that the owners of the Bellcairn paid into 
court tne amount of their statutory liab ility  of 81. per

t *le mont.h ° f Feb. 1886 i t  came to my knowledge 
that the managing owners of the Britannia, Messrs. 
Ward and Hobzapfel, had taken proceedings to set aside 
^ eJ Qd/ r n t0 f Nov- 7> MM, and had claimed in the 
f owner,a the Britannia  to prove against

e fund in court for the damages sustained in the
(a) Reported by J . P . A s s ik a l l  and B u tler  A s p in a ll , Esqrs

Barristers-at-Law.

collision, and that such claim had been successfully 
resisted by the owners of the cargo on the Britannia, 
who had obtainod a judgment against the owners of the 
Britannia  for their costs thereby inourred amounting to 
ool. or thereabouts.

4. The said Ward and Hobzapfel have le ft this 
oouctry in order, as I  am informed and believe, to 
escape their liabilities, and are now abroad.
• a' The, Iefc'al proceedings to set aside the said 
judgment and to claim against the fund in court were 
taken by the said Messrs. W ftrd and Hobzapfel entirely 
without the knowledge, sanction, or ratification, express 
o r -1?1R. d> °* me deponent, or, as I  am informed 
and believe, of any of the co-owners of the said Britannia, 
nor have I, or to my knowledge and belief have my co
owners, at any time given to the said Ward and Hob- 
zaptei or either of them any general authority to take 
such proceedings as they or he might think fit or be 
advmed to recover the loss sustained by the owners of 
the Britannia, and the first intimation that I  had of the 
said proceedings was in  Feb. 1886, when 1 received a 
circular from a Mr. Sehnitger, acting on behalf of the 
said Ward and Hobzapfel, informing me of the proceed
ings and of the liab ility  incurred for coBts, and requesting 
me to consent to pay a proportion of the same.

a my instructions my solicitors, Messrs. Dodds 
ana Co., of Stockton-on-Tees, and their agents in London 
gave written notice to Messrs. Stokes, Saunders, and 
Stokes, of 21 Great St. Helens, in the city of London, 
the solicitors for the said cargo-owners, that the said pro
ceedings were the sole aot of the said Messrs. Ward and 
Hobzapfel, that they were taken without the knowledge or 
sanction of me and of my co-owners, and were altogether 
u ltra  vires, and that I  repudiated all liab ility  iu respect 
ot the same, but nevertheless I  am informed and believe 
that the said Messrs. Stokes, Saunders, and Stokes have 
Bince the reoeipt of such notice, issued execution against 
me for 861. or thereabouts, the whole amount of their 
said costs.

7. Under these circumstances I  am advised and 
believe that the said Messrs. Ward and Hobzapfel had 
no authority to bind me to the payment of any part of 
the oosts of the said legal proceedings and that I  am 
entitled to have all proceedings under the said judgment 
obtained by the said cargo-owners stayed against me.

The terms of the motion were as follows :
Take notice that this honourable court w ill be moved 

on Tuesday, the 30th day of March 1886 instant, by 
counsel on behalf of George B utt Craig, one of the owners 
of the steamship Britannia, for an order that the name 
of the said George B u tt Craig shall be struck out of the 
proceedings in this action, on the ground that the said 
name has been used as, or included amongst, the parties 
to this action without his authority, knowledge, or 
consent, and that the judgments or orders of the 11th 
day of Aug. 1885, and the 4th and 7th days of Nov. 1885 
in this action, in  so far as they condemn the said George 
B utt Craig in costa or otherwise affect him, may be set 
asido, and that the execution issued on the said judg
ments or orders, so far as they affect the said George 
Butt Craig, may be also set aside, and that all other pro- 
oeedings in thiB action purporting to bo by or against 
the Baid George B utt Craig may be set aside and dis
missed, and that the cost of this application and all 
other costs occasioned to the said George B utt Craig by 
reason of his having been improperly joined as a party 
to these proceedings, be paid either by the owners of the 
cargo of the Britannia, or by the parties improperly 
joining him.

J. P . A sp ina ll in  support of the motion.—The 
managing owner had no authority to claim in this 
action. I f  so, the costs incidental to those pro
ceedings were incurred without authority, and my 
client is not liable to pay them, [ B u t t , J.— Why, 
i f  he knew of these proceedings in February, did 
he not at once come to the court instead of w ait
ing un til now ?] There has been no unreasonable 
delay. I t  is submitted that on the affidavit i t  is 
clear that the claim was instituted and carried on 
without my client’s knowledge. I t  also appears 
tha t the managing owner had no general authority 
to take legal proceedings.
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A dm .]

F in la y ,  Q.C. (w ith  h im  D r  S tu lls )  fo r the owners 
of cargo on the B rita n n ia .—The case of M ud rig  v. 
Newman (1 C. M. & R. 402) is  in  point, and fixes 
a l it ig a n t w ith  costs, a lthough the so lic ito r has 
in s titu te d  the proceedings w ithou t his au thority  
or knowledge. (B utt, J.— T ha t was p r io r  to  ju d g 
ment, and therefore no lia b il ity  had been imposed.
I  th in k  i t  would have been different i f  judgment 
had been given. You surely do not contend that, 
where a solicitor uses another man’s name w ithout 
his authority or knowledge to carry on an action, 
he is to pay the costs i f  the proceedings are 
Unsuccessful ? ]  The decision certainly seems to 
go as fa r as that. I t  no doubt is a hardship, as 
Parke, B. says, but there is a remedy against 
the solicitor. I t  is also submitted that, apart 
from authority, the affidavit is not sufficient. I t  
does not show that M r. Craig had no knowledge 
of the continuance of the proceedings, or what 
was the authority given to the managing owner to 
institu te the original proceedings. Had the pre
sent proceedings proved successful, M r. Craig 
would have reaped the benefit, and he should 
therefore bear the burden of the ir want of success.

S ir W alter P U llim o re  for the owners of the 
B rita n n ia ,

J , P , A sp ina ll, in  reply, cited
Collins v. Johnson, 24 L. J. 231, C. P.

B utt, J .—Before acceding to such an applica
tion as the present, where the applicant alleges 
tha t he was innocently and unw itting ly made a 
party to proceedings of which he knew nothing, I  
ought to be satisfied tha t he really and tru ly  not 
only was ignorant that proceedings had been 
instituted, but also that they were going on. I  
am not satisfied tha t that was so in this case. In  
the firs t place, before the present proceedings had 
been taken, an action had been instituted in the 
applicant’s name in  respect of the damages occa
sioned by the collision. I  gather from the affi
davit that he was aware of these proceedings, and 
that he authorised them. He, however, has not 
to ld us what authority he gave to the managing 
owner to take those proceedings, and I  cannot 
help th ink ing  that, i f  that authority had been pro
duced, we should have seen that i t  extended to 
the legal proceedings now under discussion. I t  
is also to be noticed that the affidavit abstains 
from stating that the applicant had no knowledge 
at all, in  any shape or form, of the ins titu tion or 
the continuance of these proceedings. I t  seems 
to me to be a very carefully prepared affidavit, 
but i t  does not at all satisfy me that this gentle
man may not have had some knowledge of what 
was going on. Then there is another matter, 
which to my mind is fatal. I  refer to the delay 
in  bringing the matter before the court, which íb , 
I  th ink, inexcusable. Taking the allegations 
most favourable to himself, he had information 
of these proceedings in February, and yet he lies 
by t i l l  now, and takes no steps to prevent these 
proceedings going on, whereas I  th ink  he ought 
r,o have come to the court at once. For these 
reasons I  am of opinion that this application must 
be dismissed w ith  costs.

Solicitors fo r M r. B u tt Craig, Bower, Cotton, 
and Bower.

Solicitors for the owners of cargo on the
B rita n n ia , Stokes, Saunders, and Stokes.

Solicitors for the owners of the B rita n n ia , 
Botlerell and Boche.

[A dm .

Tuesday, A p r i l  6,1886.

(Before B utt, J.)
T h e  Z o e . (a )

L im ita tio n  o f lia b il ity — Collis ion— Loss o f cargo 
A d m ira lty  stores—Prerogative o f Crown Mer
chant Shipping Act 1854 (17 &  18 Viet. c. 104), 
ss. 4, 504, 514—A d m ira lty  Suits Act 1868 (31 g 
32 Fief. c. 78), s. 3.

Assuming that the Crown is not bound by the 
Merchant Shipp ing Acts, i t  may nevertheless 
under the provisions o f the A d m ira lty  Suits Act 
1868, c la im  against the fu n d  in  a  lim ita tio n  o f 
l ia b ility  action in  respect o f the loss o f A d m ira lty  
stores by collision. _ _

Quaere : Cam the Crown, where a shipowner lim its  
his lia b ility , enforce any cla im  beyond the 
amount lim ited by the Merchant Shipp ing  
Acts ?

In  a lim ita tio n  o f lia b ility  action a c la im  may be 
brought in  upon terms after the time fixed by the 
decree f o r  b ring ing in  claims has expired, p ro 
vided the cla im ant has not been g u ilty  o f laches 
disentitling h im  to the indulgence.

T his was a m otion by  the  Crown in  a lim ita tio n  
o f lia b ility  action in s titu t io n  by the owners of the 
steamship Zoe fo r leave to  come in  and c la im  
therein.

The action was instituted in respect of damages 
arising out of a collision between the Zoe and the 
Norwegian barque Dannebrog on 10th Feb. 1885, 
whereby both vessels, together w ith  their cargoes, 
were lost. Amongst other goods on board the 
Zoe a t the time of the collision were stores 
belonging to the Adm ira lty. The Zoe was found 
solely to blame for the collision. The present 
action was instituted on the 10th June 1885, and 
on the 21st Ju ly 1885 the plaintiffs obtained the 
usual decree lim iting  the ir liab ility , and directing 
a ll claims to be lodged in oourt on or before the 
21st Oct. 1885. No claim was lodged in respect 
of the A dm ira lty  stores w ith in  the time 6*6“  hy 
the decree. In  an affidavit filed on behalf or the 
Crown, i t  is alleged that the Crown had been 
informed by the A dm ira lty  shipping agents that 
legal proceedings had been dropped, that re lying 
upon such information no steps had been taken 
to enforce the olaim in respect of the Adm ira lty  
stores, and that i t  was only after the 21st Oct. 
1885, viz., on the 19th March 1886, that they become 
aware of the real position of affairs. I t  appeared 
that the reference had been held, but tha t no 
money had been paid out of court.

In  these circumstances notice of motion was 
given in  the following fo rm :

Take notice that this honourable court w ill be moved 
on Tuesday, the 6th day of April next, by Her Majesty’s 
Attorney-General of counsel on behalf of the commis
sioners for executing the offioe of Lord High Admiral of 
the United Kingdom of Great Britain and Ireland, that 
the said commissioners may be at liberty to come in  and 
enter their olaim in respect of loss or damage to goods 
and stores of the Crown caused by the improper naviga
tion of the steam-vessel Zoe, on the occasion of the 
collision between that vessel and the barque or vessel 
Dawnebrog, on the 10th Feb. 1385, notwithstanding that 
the time mentioned in the decree dated the 21st July 
1885 has elapsed.

The following Aots of Parliament were referred 
to, and are material to the decision :—
(a) Beported  hy J . P . A s p in il l  andBuTLSB A s r is iL L ,  Esqrs.,

Barristers-at-Law.

T h e  Z o e .
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Merchant Shipping Act 1854 (17 & 18 V ie t
C. 1U4J.

a i w i  S t  In ?ases whore “ y liability  has been or is 
o f lfs a n f iff V® be6n 1" currad by any owner in respect 
shins h I S  persoT l 1DJJury’ or 1038 of- or damage to i  i  ?r 8oode> and several claims are made or
apprehended m respect of such liability, then . . .
ronrta nfbr'»?awful “  B?8;land or Ireland for the High 

Vln  ScotIand for the Court of 
Conrt dt +a?y BntlsB Possession for any competent 

i i t0 eDtertam proceedings at the suit of any owner 
ifab ilitl LUKp° f  o f .determining the amount of such 

subject as aforesaid, and for the distribution of 
such amount rateably amongst the several claimants, 

fo.r  any court to stop all actions and
suits pending m any other court in relation to the same 
subject-matter, and any proceeding entertained by such 
B° S of Chancery or Court of Session or other com- 
petent court may be conducted in such manner and 
subjeot to such regulations as to making any persons 
nterested parties to the same, and so to the exclusion of 

any claimants who do not come in within a certain time, 
n » ™ w  requiring security from the owner, and as to 
payment of costs, as the court thinks just.

The Adm ira lty Suits Acts 1868 (31 & 32 V iet.
C. /o).

„„o-eCt' 3- The Admiralty may institute any action, 
suit, or proceeding concerning naval or victualling 
stores, or other Her Maj'esty’s stores, goods, or chattels 
under the charge or control of the Admiralty, or any 
stores, goods, or chattels sold or contracted to be 
delivered to or by the Admiralty for the use or on 
account of Her Majesty, or the price to be paid for the 

or a°y ,l088 ,or in jury of or to any such stores, 
goods, or chattels as aforesaid . . . .  in like 
manner and form (as nearly as may be) as if  the 
subjeotU 1D were one between subjeot and

The Attorney-General (S ir Charles Russell) 
and Staveley H i l l ,  Q.C. (w ith them A. T. L a w 
rence) in  support of the motion.—The Crown 
although not bound by the Merchant Shipping 
Acts, wishes to avail itself of the provisions 
relating to actions fo r lim itation of liab ility . The 
mere fact of its not being bound by an Act of 
Parliament does not prevent i t  availing itself of 
the rights and remedies given by the Act. W hile 
i t  is true that the time for lodging claimB has 
elapsed, i t  is nevertheless submitted that, in the 
oireumstances of this case, the Crown should be 
allowed to come in and claim, subject to terms.
JL he fund has not yet been distributed, and, as in 
bankruptcy and the administration of estates 
claims can be brought in  so long as there is even 
\  P°rtion of the fund left, the present claim 
should by analogy be allowed. In  the case of 
Angell v. Haddon (1 Madd. 529) a creditor was 
allowed to prove his debt, though the fund had 
been apportioned amongst the creditors and 
transferred to the Accountant-General. Here 
there have been no laches. The Crown was 
justified, on the information given it, in  acting 
as i t  did. 8

S ir Walter P h illim ore  (w ith him D r. Stubbs) for 
various claimants, contra— The crown is not 
bound by the Merchant Shipping Acts. By sect. 
o l4 of the Merchant Shipping A ct 1854 the fund 
in a lim itation action is appropriated to the 
claimants under the Act. As the Crown is not 
one of those claimants, and therefore a stranger 
to that fund, i t  ought not to be allowed to claim 
against i t  to the prejudice of other persons. That 
section gives the court power to stay all other 
notions, and, as one of the prerogatives of the 
Crown is to have process out ot any court it  
pleases, the previsions of that section clearly

[A dm.

make i t  inapplicable to the Crown. [B utt, J i
l t  seems to me im m ateria l whether the Crown is 
bound o r not, i f  i t  may avail its e lf o f the rig h ts  
and remedies given by the statute.] Th is fund 

, ,,eserJ ed by  A c t of Parliam ent fo r our claim s, 
i erefore the Crown cannot to our prejudice 

? \  The Crown, not being bound by
the A c t, has other remedies. [B utt , J . - I  doubt 
ft/ 1f>0wners l im it  of lia b ility  is greater than 

• ’ ?Ten as againBt the C rown.] I f  the
cannot vf n0t b?,u“ d> tb en its  r ig h t to fu ll damages 
cannot be curtailed by the A c t?

Ohitty on Prerogative, 383 :
parte Postmaster-General, 10 Ch. Div. 595.

kho Crown to be entitled to  claim  in  a 
.  I lon actlon, there is in  th is case evidence of 

n h teS th ftt’ 0Q the au tho rity  of H a ll  v. 
S Z 1 (1 ,J n r-J N - S- V51). the cla im  should not 
annnrtio j  owed> especially as the fund has been 
Prown d amon88t the various claimants. The
tion  <>ivTnSHWr0?i!? t0 have relied u P°n inform a- 
informed persons, and ought to have
inform ed itse lf of the real facts o f the case.

of th°«£go?a rnw *■ ^ anni'n) fo r the owners
of t u  V  I  he lim it of the liab ility  of the owners
McTohant°%)?V™ t0 Atbe Crown’ is fixed by the 
has n • ,®h'P01DS Acts, and hence the Crown 
Crown 8 t  except against the fund in  court. The 
nublio .,)y s^ tu te s  tha t are fo r the
[B u n  J ^ A n(0bltfty  on Prerogative, p. 333.) 
Dublin' statutes presumably are fo r  the
lia b ilitv ^ "°dfi, 3be '^ c*ls a llow ing lim ita tio n  of 
visinns^osI1kt ^ e ir Preambles describe th e ir pro- 
enconrnr» j or the public good and fo r the
alwavs u T “ ® “ ' The Crown can
even^tbnn 6v,^? benefit of an A o t o f Parliament, 
Part v i i !  ' p f ^  18 n0t Damed : (Coke’s Reports,

r 0PIy — The A d m ira lty  Suits 
Crown t L ( 1 u 32 V l0 t: c' 78), s. 3, gives the 
<■ rironpfidi to ln s titu te  an action, su it, or
question in^ j* ln  respect of naval stores, as i f  tho 
subject rrv, were one between subject and
w ith in  t b J  bb0IDg so> fchis i8 a “ proceeding ”  
the Crown J“ eanin.S o f th a t section, and therefore 
tne ibrown has a r ig h t to claim against the fund.

the Crown 1 l!ave 80me doubt whethor
come in  and b° Und i n a im ita tio n  action to
against the ak® Pro ra La w ith  the o ther claimants 
tha t nn in f fund> lfc 18 not necessary to  decide 
appears t o n ^ ' t  ^ o r> assuming i t  is not bound, i t  
to  corns in a b°i.be clu it fi clear tha t i t  may elect 
pleases Tt ?d sbare rateably in  the fund i f  i t  so 
Crown is ,,r,! T  n° t a t  a ll follow tha t because the 
in  a n d l f ”  ^ ° U ndb^ the A c t i t  may not come 
i t  mav tlm n \ tS 1,r ° ' ra ta  share of the fund, ju s t as
c la in /a  d iv id e d 06 I° RUhnd l d V h® B an kruPt.cy  A c t, 
Dared tr, o, . J1, . *  should have been qu ite pre-
the provisionsan ft fUI8bAtj d°  tba t even apart from  
seems to m ?  i,0f the A d m ira lty  Suits A c t. I t
m ent give“  exm es^61-’ tha t tha t A c t of P arlia ’ 
such n m c L d *P power t0 the Crown to take 
settles the fir  T 88 • 88 tkese- That, therefore,
Crown h L  h l P01nt:, Then ifc is Baid ^ a t  the
fo rfe it its  Rml ty  o f such laches as to
doubt tha t laches0 PUt i “  a olaim ' There is no 
indulgence o f hr • mai? dePnve a cla im ant o f the
a f r T e  gro br 5 allT ed tocome in and claim 
been eitedPin which Th f 1“ 8 exPIred- A  case has
i t  was a verv d l th  course was followed, but 

V6ry different case to the present. I
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appears to me that, as the fund is s till in court, 
i f  the claimant were a subject and not the Crown, 
i t  would under the circumstances be simply 
shocking to refuse to allow him to come in ; and 
that being so, I  do not mean to reEuse this appli
cation of the Crown. W hile, however, I  do not 
th ink  there has been laches disentitling the Crown 
to come in and claim, I  th ink there has been 
remissness on the part of the authorities, and 
therefore I  am going to grant this application upon 
terms. I  grant i t  upon this condition that the 
Crown pays a ll the costs occasioned by the claim 
not having been lodged w ith in  the proper time.

Solicitors for the Crown, Hare  and Co.
Solicitors for the other claimants, Stokes, 

Saunders, and Stokes.
Solicitors for the owners of the Zoe, P ritcha rd  

and Sons.

T he Creadon. [A dm .

Thursday, A p r i l 8, 1886.
(Before B utt, J.)

T h e  C r e a d o n , (a)
L im ita tio n  o f l ia b i l ity — Collis ion w ith  two ships—  

Amount o f lia b ility — Separate acts o f negligence 
— Merchant Shipp ing Act 1854 (17 I f  18 Viet, 
c. 104), 8. 506.

Where a ship comes in to collision w ith  two vessels 
one afte r the other, there being a short in te rva l 
between the two collisions, the shipowner w i l l  be 
entitled to lim it  his lia b ility  to 81. per ton (there 
being no loss o f life ) i f  the f irs t  collis ion is the 
substantial and efficacious cause o f the second, 
and there is no separate act o f negligence on the 
p a rt o f those in  charge o f the p la in tiffs  ship m  
respect o f the second collision.

T his  was an action of lim ita tion of lia b ility  in s ti
tuted on behalf of the owners of the steamship 
Creadon against the owners of the sailing ship 
Qarston and against the owners of the sailing 
ship Asia  in  respect of collisions between the 
Creadon and the Qarston and A sia  on the 22nd 
Dec« 1884.

On the 22nd Dec. 1884 the Creadon, whilst on a 
voyage from Portsmouth to Roath Basin, Cardin, 
came into collision firs t w ith the Qarston and then 
w ith  the Asia. In  damage actions instituted by 
the owners of the Qarston and the Asia  against 
the Creadon, the owners of the Creadon admitted 
liab ility , and now sought to  lim it the amount of 
their liab ility  in  respect of both collisions to ot. 
per ton on the registered tonnage of the Creadon, 
alleging that the collisions happened at one and 
the same time and occasion.

The defendants delivered separate defences 
denying that the collisions happened at one and 
the same time and occasion, and alleging that 
they occurred on distinct occasions and were 
caused by separate and distant acts of negligence 
on the part of those in  charge of the Creadon.

The evidence on behalf of the plaintiffs was as 
follows : The collision happened about 10.15 p.m. 
in Cardiff Drain close to the pierhead, the firs t 
collision being w ith  the Qarston about a ship’s 
length below the pierhead, the second collision 
being w ith the Asia  about a ship’s length inside 
the pierhead. The time between the two collisions 
was from one to two minutes, and the second 
collision was the inevitable result of the first.

(a) Reported by J. P. A spinall  and Butler  A s p in a l i,, Esqra.,
Barristers-at-Law.

The defendants’ witnesses alleged tha t the two 
collisions took place at a distance of about a quarter 
of a mile from each other, and the interval between 
the two was from ten to fifteen minutes. They 
also alleged that the second collision was the result 
of a separate act of negligence on the part of 
the Creadon from that which caused the first 
collision, viz., attempting to cross the bows of the 
Asia under a port helm. .

The findings on the facts are fu lly  stated in the 
judgment. ,

The following Acts of Parliament were cited, 
and are material to the decision : —

The Merchant Shipping A ct Amendment Act 
1862 (25 & 26 Y ict. c. 63).

Sect. 54. The owners of any ship, whether British 
or foreign, shall not in cases where all or any of the 
following events occur without their aotual fault or 
priv ity, that is to say : ,

(4.) Where any loss or damage is by reason of tne 
improper navigation of such ship as aforesaid caused to 
any other ship or boat, or to any goods, merchandise, or 
other thing whatsoever on board any other ship or boat; 
be answerable in damages. . . .  in  respect of loss 
or damage to ships, goods, &c., to an aggregate amount 
exceeding 81. for eaoh ton of the ship s tonnage.

The Merchant Shipping A ct 1854 (17 & 18 
Y ict. c. 104).

Sect. 506. The owner of every seagoing ship or share 
therein shall be liable in respect of every euoh loss of 
life, personal in jury, loss of or damage to goods as 
aforesaid arising on diBtinot occasions to the same 
extent as i f  no other loss, injury, or damage had arisen.

Kennedy, Q.O. and Qorell Barnes for the plain
tiffs.—The plaintiffs are entitled to lim it their 
liab ility  as for one collision. Sect. 506 of the 
Merchant Shipping Act 1854 speaks of the Iobs 
or damage happening on “  d istinct occasions.
In  the present case the collisions happened on 
practically one and the same occasion. [ B u t t , J . 
—That section does not mention ships.] » til l, 
the principle is the same. In  the present case 
one act of negligence caused both collisions, and 
the second collision was the inevitable result ot 
the first. The court has made the same decree in 
previous cases:

The Rajah, 1 Asp. Mar. Law Caa. 403; L. Kep. 3 
A. & E. 539 ; 27 L. T. Rep. N. S. 102;

The Douglas, Shipping Gazette, July 27,-1882.
J. P . A sp ina li for the owners of the Qarston.

_The onus is on the p la intiffs to establish not
only that the two collisions did not happen on 
separate and distinct occasions, but also to show 
that the Creadon could not by any reasonable 
precautions have avoided the second C0“ 1SJ°“ : 
This they have failed to d o ; i t  being established 
beyond all doubt that there was a considerable 
distance and interval of time between the two 
collisions.

S ir W alter PhilUmore (w ith him Fyke) for the 
owners of the A sia .—'The case of The R a jah  (ubi 
sup.) is distinguishable. In  that case the R a ja  
rau into the Bhip W illia m  Davie and her tug  at 
one and the same time. The collisions were 
therefore not on “  distinct occasions. [B u t t , J . 
—Yes; that was a somewhat different case. 
There there were two collisions on one and the 
same occasion; here you say the collisions 
oocurred on distinct occasions.] Yes, and there
fore, while the Legislature may have intended to 
allow shipowners to lim it the ir liab ility  as for one 
collision where the two collisions occurred at 
practically one and the same time, i t  was never
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intended to be so where the two collisions hap
pened on to ta lly  distinct occasions. Here not 
only was there a considerable interval of time 
and space between the two collisions, but i t  is 
submitted that on the evidence the p la intiffs were 
gu ilty  of a separate act of negligence in  respect 
ot the second collision. r

Kennedy, Q.C. in  reply.

®UTT> J . - lh i s  is a case in which the owners of 
the steamship Creadon seek to lim it their liab ility  
in respect ot collisions between their vessel and 
two «“ ling  ships, the Asia  and the Garaton, on 
the ¿2nd Dec. 1884. The collision occurred 
between 9 and 10 p.m., in  Cardiff Drain. Two 
damage suits, one by the owners of the Asia, the 
other by the owners of the Garston, were in s ti
tuted against the Creadon. In  both of those 
suits the present plaintifEs admitted liab ility , and 
they now seek to lim it the amount of that lia 
b ility  to HI. per ton pursuant to the provisions of 
the Merchant Shipping Acts. The question is, 
were the two collisions the result of one act of 
negligence, or was the second collision occasioned 
by a distinct act of negligence on the part of the 
breadon f  In  the former case the pla intiffs would 
be entitled to the relief asked fo r ; in  the latter

ey would not. This turns upon a question of 
tact, and there is unfortunately a considerable 
conflict of evidence as to what the real facts are.
A. . r i eWr .7 rave taken o f fche evidence—and I  find 
that the Elder Brethren have come to the same 
conclusion— is, that the p la in tiffs ’ witnesses have 
really and substantially to ld a true story when they
represent the collisions as occurring very nearly 
at the same spot and w ith in  a very short time of 
each other. The evidence of one of the ir w it- 
nesses called Brown is to my mind well worthy 
ot credit, and he not only says tha t the two col
lisions occurred w ith in  a very short distance of 
each other, but also that the second collision was 
inevitable after the firs t occurred. On the other 
hand I  do not consider the defendants’ evidence 
to be at all satisfactory. I  do nob believe that 
ten or fifteen minutes elapsed between the two 
collisions, or that they happened at any great 
distance apart The story told by the p ilo t of 
the Asia tha t she altered some seven points under
t h l  PT t ,he' “  18 ?ne whlch 1 do not believe. On 
the whole, therefore, the conclusion to which I

the coll*sions were so close 
together that the firs t was the substantial and
n ; ° r - - i Can8f  °J the ,Hecond> and that there was

Chart» negh8eilce on the part of those
c o l l i S  Creaf on in  respect o f the second
i S , The Jesuit, therefore, is that the 

plaintiffs have a decree in  the terms prayed for.

T W

/ i S * ™ , , ; ; : ;  ° f « »  ® » * » .  < * ■ « ,

and f°r the ° WnerB ° f the A s ia ’ F r i t c ha rd

[H . oe L.

HOUSE OP LORDS.

Feb. 1, 2, 4, and M arch  8, 1886.
(Before the L o r d  C h a n c e l l o r  (Halsbury). and 

Lords B l a c k b u r n , W atso n , B r a m w e l l  and 
F it z g e r a l d .)

S e a t h  a n d  Co. v . M o o r e , (a) 
o n  a p p e a l  e r o m  t h e  se c o n d  d iv is io n  of t h e  co u r t

OF SESSION IN  SCOTLAND.

Law  o f Scotland— Sale o f goods—Delivery o f ship’s 
en^rne Mercantile La w  Amendment (Scotland) 
A d  1856 (19 Sf 20 Viet. c. 60), sect. 1 - B a n k 
ruptcy o f vendor.

B y  the law  o f Scotland the effect o f the appropria
tion  and acceptance o f a specific chattel by the 
contracting parties is to perfect the contract o f 
sale, and to give the purchaser a rig h t to demand 
delivery but the property in  the chattel does not 
pass to him u n t il he has obtained delivery under 
the contract.; and sect. 1 o f the M ercantile La iv  
Amendment (Scotland) A c t 1866 (19 Sf 20 Viet, 
c. bO) imposes no lim ita tio n  upon the r iq h t o f  
the vendor s creditors to attach goods in  his 
custody u n t i l  the contract o f sale has been so 
perfected.

C. and Son, a firm  o f engineers, undertook by d i f 
ferent, contracts to supply and f i t  up engines in  
various ships which were being bu ilt by the 
appellants, who were shipbuilders, and advances 
were made by the appellants as the work p ro 
gressed. An agreement was subsequently entered 
\nt! j  f ! wf en 1he parties by which i t  was stipu
lated. that on payment being made on account o f 
any contract, “  the portions o f the subjects thereof, 
so f a r  as constructed, and a ll m aterials la id  
down in  C. and Son’s yard  “ fo r  the purpose o f 
constructing the same, shall become and be held 
as the absolute property o f ’ ’ the appellants, “  sub
ject only to the lien o f 0 . and Son ’’f o r  the “  pay
ment o f the price, or any balance thereof that may 
rem ain due. A t the dale o f this agreement (J. and 
bon were insolvent to the knowledge o f the appel
lants, and the only considerable contracts they 
had on hand were the contracts w ith  the appel- 
ants, which i t  was then known would result in  

a loss. I t  was im portant to the appellants that 
the contracts should be completed, and they con- 
tmued to make advances to O. and Son u n t il the 
'most im portan t contract was completed. A fte r 
that L . and Son became bankrupt.

H e ld  (affirm ing the judgm ent o f the court below), 
that there had been no sale o f any specific goods to 
the appellants w ith in  the meaning o f sect. 1 o f the 
M ercantile Law  Amendment (Scotland) Act 1856 
nor delivery o f possession, and that the appellants 
o e, not entifa d , as against the trustee in  0. and 
bon s bankruptcy, to take possession o f the 
m aterials to be used in  carry ing  out the ir con- 
tracts, which were in  C. and Son’s yard  at the 
date o f their bankruptcy.

Simson v. Duncanson (Mor. D iet. 14,204) discussed.
T h is  was an appeal from a decision of the Second

1nrH°"v°f the n 0urt o£ SesBion in Scotland (Lords Young, Craighill, and Rutherfurd-Clark)
A am')n g T i1: Rment ° f the L ° rd 0rd inary (Lord Aoam) Ih e  case is reported in  12 Ct Sess r»»
4th series 260 and in 22PScot. Law Rep. 1 9 2  ^
__lb e  facts o tthe  ease appear shortly from  the

(a) Reported by C. E. M aldkn, Esq., Barrister-at-Law.
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H . or L .] S e a t h  a n d  Co. v . M o o e e . [H . or L.

head-note above, and in the judgments of the ir 
Lordships.

H . Davey, Q.C., 0. 8. Dickson and Greig (both of 
the Scotch Bar) appeared fo r the appellants, and 
admitted tha t their case must fail unless i t  could 
be brought w ith in  sect. 1 of the Mercantile Law- 
Amendment (Scotland) A c t 1856, which protects 
the righ ts of purchasers who have had goods 
apDropriated to them, but have not taken delivery 
before the bankruptcy. The object of the Act, as 
stated in the preamble, was to assimilate Scotch 
and English law, and the evidence shows the 
terms on which the two firm s dealt w ith  each 
other, which, i t  is submitted, brings the case 
w ith in  the section. In  addition to the authorities 
referred to in  the judgments, they cited

McBain v. Wallace, 6 App. Cas. 588; 45 L. T. Rep.
N. S. 261.

G. Bussell, Q.C., B . V ary Campbell (of the Scotch 
Bar) and McClym ont, for the respondent, sup
ported the judgment of the court below.

A t the conclusion of the arguments the ir Lord- 
ships took time to consider their judgment.

M arch  8.—Their Lordships gave judgm ent as 
fo llow s:—

Lord B l a c k b u b n .— M y Lords : The pursuers 
Seath and Oo. are shipbuilders, carrying on 
business at Glasgow and Rutherglen on the Clyde. 
The defender Moore is the trustee o i the estate 
of A . Campbell and Son, who were sequestrated 
on the 12th May 1883. A. Campbell and Son up 
to the date of the ir sequestration carried on also 
at Rutherglen the business of engineers. Seath 
and Co. were not themselves engineers, and 
when either in order to complete a ship of their 
own, or in  order to fu lfil a contract which they 
had entered into w ith  a th ird  party, they required 
to have machinery made, they were m the habit 
of employing A . Campbell and Son to supply it. 
There does not appear, at least in  any of the 
transactions now in  question, to have been any 
p riv ity  of contract between A. u amp bell and 
Son and the th ird  parties w ith  whom Seath and 
Co. had contracts. When i t  was known to 
both sides that Seath and Co. wanted the 
machinery to implement a contract w ith another, 
that would be important in  considering what 
agreement should be made between Seath and 
Co. and A. Campbell and Son. B u t when 
the agreements were made they were between 
Seath and Co. and A. Campbell and Son. 
In  no one of the five contracts now before the 
House were Seath and Co. to do any work 
to the machinery in  A . Campbell and Son’s yard. 
Their part was to pay money, and so far as con
cerned fitt in g  the [machinery in to  the ships, to 
have the ships ready at the required time. Seath 
and Co. advanced money in  respect of the 
work in  progress, and A. Campbell and Son did 
much work on machinery. On the sequestration 
the trustee took possession of a large number of 
articles which ( if  A . Campbell and Son had con- 
tinued su i jv^ms, and both parties carried out 
what they contemplated doing, Seath and Co. 
making the further payments they were to 
make, and A. Campbell and Son finishing the 
further work they were to execute) would have 
been delivered on the ships, and then ceased to be 
in  any respect the property of A . Campbell and 
Son. The pursuers Seath and Co. claimed a r ig h t 
to have these articles delivered to them.

I  th ink  there is a separate question as to each 
article, that being what on the proof appears to 
have been the contract as respects that article, 
and also how far what was to be done to that 
article had been carried. As the transactions all 
took place in  Scotland, the effect of the contracts 
and tbe acting of the parties (when i t  is ascer
tained what they were) on the rights of Seath 
and Co. and A. Campbell and Son in  respect of 
any particular article must depend on the 
Scottish law. I f  a firm  of shipbuilders and a 
firm  of eugineers had carried on business on the 
Tyne instead of on the Clyde, and entered into 
precisely sim ilar arrangements, and done exactly 
sim ilar things, so that the proof was exactly the 
same, I  th ink  the questions, what was the con
tract, and how far tney had acted w ith  respect to 
any particular article, would be identical w ith 
those in  the present case. B u t what the effect 
would bo on the rights of the two firms as to the 
property in that article would be a question of 
English law. The law oE England does not differ 
from the c iv il law, and those laws founded on it, 
including the Scottish law, as to what is sufficient 
to pass the property in  a movable chattel. A  
contract for a valuable consideration, by which i t  
is agreed that the property in  a specific ascer
tained article shall pass from  one to another, is 
effectual according to the law of England to 
change the property. I t  may be that the party 
who has sold the article is entitled to retain 
possession t i l l  the price is paid, i f  that was by the 
contract to precede delivery, but s till the property 
is changed. I t  is essential tha t the articles should 
be specific and ascertained in  a manner binding 
on both parties, for unless that be so, i t  cannot be 
construed as a contract to pass the property in  
that article. And in general, it  there are things 
remaining to be done by the seller to the article 
before i t  is in  the state in  which i t  is to be finally 
delivered to the purchaser, the contract w ill not 
be construed to be one to pass the property t i l l  
those things are done. B a t i t  is competent to 
parties to agree for valuable consideration that a 
specific article shall be sold and become the 
property of the purchaser as soon as i t  has 
attained a certain stage, though i f  i t  is part of 
the bargain tha t more work shall be done on the 
article after i t  has reached that stage, i t  affords 
a strong prim d fac ie  presumption against its 
being the intention of the parties that the property 
shall then pass. I  do not examine the various 
English authorities cited during the argument. 
I t  is, I  th ink, a question of the construction 
of the contract in  each case at what stage the 
property shall pass, and a question of fact in'each 
case whether that stage has been reached. As l  
understand the c iv il law, the property is not 
transferred w ithout delivery, and consequently, 
unless there was an actual—or perhaps a con
s tructive -de live ry , the property remained the 
property of the seller, and his creditors m ight 
seize it. B u t though this was so, yet when things 
had gone so far as that, according to the true 
construction of the contract in  each case there 
was perfecta emptio, there was a, ju s  ad rem trans
ferred to the purchaser, though as between the 
purchaser and the creditors of the vendor a 
complete property remained in the vendor; there 
was a property, though not a complete one, 
transferred to the purchaser, such tha t the risk  
of loss and the chance of gai& were both tra ils-
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ferred to the purchaser, so that the property 
remaining in the vendor was as between him 
and the purchaser not a complete property. 
The Scottish law, as I  understand it, followed 
the c iv il la w ; though there was a perfect sale 
transferring the risk of loss and the chance of 
gain, and giving the purchaser an interest in  the 
th ing so as to enable him as against the vendor 
to enforce delivery, yet, unless there was a delivery, 
actual or perhaps conventional, the creditors of 
the vendor m ight seize the thing. An alteration 
was made in  the law in th is respect by the 
Mercantile Law Amendment A c t 1856, “ Where 
goods have been sold, but the same have not been 
delivered to the purchaser, and have been allowed 
to remain in the custody of the seller, i t  shall 
not be competent fo r any creditors of such seller 
after the date of such sale to attach such goods 
as belonging to the seller by any diligence or 
process of law, including sequestration, to the 
effect of preventing the purchaser or other in  his 
r ig h t from enforcing delivery of the same.”  I  do 
not th ink  this enactment has the effect of saying 
that the property shall pass, but when a sale has 
proceeded so far that the purchaser has a righ t 
to enforce the delivery, i t  renders the distinction 
between the r ig h t of the purchaser and tha t of 
one to whom under the law of England the pro
perty had passed merely a nominal distinction 
not affecting the substantial rights. The Lord 
Ordinary in th is case having heard all the proof 
has come to the conclusion that the pursuers have 
failed as to all the articles ; he therefore assoilzied 
the defender. As to some, by a minute agreed to 
by the parties they have been given up, and so 
far there has been an alteration made in his inter
locutor. There is no appeal as to that alteration, 
and we need not inquire what were the motives 
which led the parties to agree to that minute. 
Subject to that alteration the interlocutor of the 
Lord Ordinary is adhered to. And i t  is against 
that interlocutor that this appeal is brought. I  
have come to the conclusion that the interlocutor 
is righ t, and that the appeal should be dismissed 
w ith costs.

I  agree w ith the Lord  Ordinary that no 
custom of trade is proved which could effect 
the construction of the five contracts. The first 
of the contracts, that of the 2nd Sept., was to 
furnish and to f i t  up in a vessel to be bu ilt by the 

ursuers an engine and boilers for a lump sum of 
800Z., and I  am not sure how far the Lord O rdi

nary when he says that “ the contract was not a 
contract of sale habile to convey a ju s  ad rem,”  
means to express an opinion that because the 
contract was to complete and deliver the engine 
and boilers on board the vessel of the pursuers, 
and then to fit them up there, which fitt in g  up I  
th ink would be aptly described as work and 
labour, the furnishing of the boilers and engine 
could not under any circumstances be a sale of 
them. I  should pause before I  agreed to that, 
but I  th ink i t  quite sufficient to say that p rim d  
fac ie  there was no sale at least t i l l  the boilers and 
engine were so far completed as to be f i t  for 
delivery on the vessel, where they were to be 
fitted up by A . Campbell and Son, and that there 
is nothing in  the contract to indicate any inten
tion that they should be held as sold at any earlier 
stage, whilst the fact that there was to be one lump 
price fo r the whole engine, boilers, and fitt in g  up 
is strongly against that construction. The i

second contract, tha t relating to the Brighton, 
does contain a stipulation that “  the firs t 
parties shall pay to the second parties the 
sum of 63001. for the said engines, boilers, 
machinery, and appurtenances, and that by four 
equal instalments, as follows, viz., “  the firs t when 
cjlinders, sole-plates, and condensers are cast; 
the second when the machinery is tooled and 
boilers ready fo r r iv e tin g ; the th ird  when the 
engine, boilers, and machinery are all ready 
alongside fo r liftin g  on board; and the fourth 
when all completed and tried to the satisfaction 
of the owners and ready for delivery.”  I d o  not 
th ink  i t  necessary to inquire whether, i f  the 
question had arisen as to the rights of the pur
suers after the firs t three instalments had been 
earned and paid, this would or would not be 
sufficient to establish that the engines and boilers 
so far completed were then sold ; fo r as I  under
stand the case the boilers and engines were before 
the sequestration, as far as completed, completely 
delivered, and all that the defender seized were 
some loose articles in  the yard of the sequestrated 
trader, which probably were intended to be part 
of the boilers and engines but never had become 
so. The th ird  contract does stipulate for a 
payment of one-third of the price “  when the 
boiler is on board,”  but i t  never reached the state 
when i t  could be put on board. The fourth con
tract contains no stipulation as to an instalment 
at all. I  agree w ith  the Lord Ordinary that i f  
the reasoning as to tho firs t contract is r igh t i t  
applies also to these contracts. The fifth  and 
last contract— that relating to the Bonnie 
Princess—was rather peculiar. The Liverpool 
and Welsh Coast Company had agreed to pay 
Seath and Co. I500J. after “  receiving a report 
by two competent engineers stating tha t the 
machinery is working satisfactorily.”  The agree
ment between Seath and Co. and A . Campbell 
and Son was: “  F irst, that the second party,”  
A . Campbell and Son “  shall execute the work, 
and undertake and implement the whole obli
gations undertaken by and imposed upon the 
firs t party,”  T. B. Seath and Co., “  by the said 
agreement in all respects, excepting only the 
requisite alterations to the bunkers and others 
coming w ith in  the shipbuilders’ department 
(which the first party shall execute at their own 
expense), and the firs t party shall be entitled to 
enforce implement of the said agreement against 
the said second party. Second, that the second 
party shall receive payment of the whole sum 
stipulated to be paid by the company under said 
agreement on the conditions therein stated but 
the first party shall have a lien thereon for any 
sum which may be due by the second party to 
them. Third, that the second party shall free 
and relieve the firs t party of all claims which 
may arise or be made against them by the said 
company in  respect of alleged breach of the said 
agreement, as well as of the original contract, so 
far as the same has been or may be occasioned by 
their default.”  The articles in question never 
were put on board the steamer, and s till less were 
the conditions on which alone the Liverpool and 
Llandudno Company were to pay the 15001. fu l
filled. I t  seems impossible to construe this con
tract as amounting to a sale of any of the articles 
under this contract. I  am much inclined to th ink 
that where a contract made in Scotland was 
such, and had been so far executed, tha t i f  a
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precisely sim ilar contract made and so far exe
cuted between two firms on the Tyne would have 
been construed to amount to a Rale passing the 
property, that contract in  Scotland ought to be 
construed as g iv ing a ju s  ad rem against that 
article. Perhaps that may not be always so. But 
I  am of opinion that i f  the whole of these trans
actions had been English there would not in 
respect of any one of the artioles have been 
established a contract such as under the circum
stances to pass the property. As for the agree
ment of the 1st Dec. 1882, I  th ink  i t  is not an 
agreement for a sale at all, but an attempt to 
bargain for a pledge or security. A  pledge or 
security w ithout delivery of possession is, I  th ink, 
not good. And though in England a b ill of sale 
under seal having tha t effect may be made, this 
is not a b ill of sale.

Lord W a t s o n .— M y Lords : The respondent 
Alexander Moore is trustee for the creditors of 
A . Campbell, junior, who carried on business as a 
manufacturing engineer in Glasgow, under the 
firm  name of A. Campbell and Son, u n til h.s 
estates were sequestrated on the 12th May loot). 
For many years prior to his sequestration the 
bankrupt was largely employed by the appellants, 
who are shipbuilders at Glasgow and itutberglen, 
to make and fit up engines and machinery in  
vessels constructed by them either under con
tract or on speculation, and that employment 
constituted the main part of the bankrupt s trade, 
his other business consisting chiefly of job-work 
and repairs. A t the date of his sequestration the 
bankrupt was in course of executing five different 
contracts w ith the appellants the firs t of these, 
dated Sept. 1881, fo r furnishing tandem machinery 
to the Elm s ; the second, dated March 1882, for 
supplying and fitt in g  engines for the B rig h to n ; 
the th ird , dated Aug. 1882 for constructing and 
fitt in g  a new boiler on board the batane lla  \ the 
fourth, dated Sept. 1882, for making and fitt in g  
two tandem-engines on board a barge belonging 
to the T rin ity  Board; and the fifth, for removing 
her boilers from the steamer Bonnie Princess, and 
replacing them w ith two upright boilers, and 
making certain alterations in  the details of her 
machinery and engines. O f these five vessels, 
one only, the Elms, was bu ilt by the appellants on 
the ir own account, w hilst the Brighton ,. the 
Satanella, and the T rin ity  barge were b u ilt for 
customers. The Bonnie Princess had been 
delivered to the purchaser w ith  her hull and 
engines completed, but Bhe did not attain the 
guaranteed speed, and was returned to the appel
lants in order that her machinery, which had been 
supplied by the bankrupt, should be altered and 
repaired. The bankrupt on the 1st Dec. 1882 
undertook to make these alterations and repairs 
“  to the satisfaction of an engineer to be appointed 
by the shipowners.”  In  the contract fo r the 
Brighton ’s engines i t  was expressly stipulated that 
the price (6300Z.) was to be payable to the bank
rup t by four equal instalments at specified stages, 
but none of the other four contracts contained a 
w ritten stipulation to the effect that any part of 
the price was to be paid before his contract obli
gations had been fu lly  performed by the bankrupt. 
I t  is a fact established by the evidence that the 
appellants through the whole course of their 
dealings w ith the bankrupt were in use to make 
advances to him from time to time to account of 
the contract price, even in  cases where there was

no stipulation as to instalments. These advances 
were not made in v irtue of any legal obligation, 
and the ir amount was determined by the appel
lants w ith reference to the ir general knowledge 
of the progress which the bankrupt had made 
towards completion of the contract work, or in 
the preparation of materials fo r it, and without 
inspection or express acceptance of any part of 
the work as conform to contract. In  the month 
of Nov. 1882 the bankrupt became seriously 
embarrassed for want of ready money. The con
tracts which he had then on hand related to the 
first four of the vessels already mentioned, and 
he was aware, and informed the appellants, that 
he would be obliged to stop his works and suspend 
payment unless he received pecuniary assistance 
from them. The appellants agreed verbally to 
make him advances from time to time to 
account of the contract prices (the atnount of 
such advances being le ft to their discretion) 
in  respect of his granting to them a letter of 
agreement or obligation, which bears date the 1st 
Dec. 1882. The only consideration expressed in 
that w riting  is, that he had entered into contracts 
w ith the appellants “  in  some cases without 
certain stipulations being expressed w ith refer
ence thereto.”  The firs t article of the w riting  
provides that the appellants shall at all times have 
free access to the bankrupt’s premises fo r the 
purpose of inspection, and that the “  whole work 
and material of any such contract shall be sub
ject to the approval of the said T. B. Seath and 
Co., or of their representatives.”  The second 
arti'ole is to the effect tha t on a payment being 
made on account of any contract, “  the portions 
of the subject thereof, so fa r as constructed, and 
all materials laid down fo r the purpose of con
structing the same, should become and be held as 
being the absolute property of the said 1. B. 
Seath and Co.”  subjeot only to the bankrupt s 
lien for so much of the price as m ight be unpaid. 
By the th ird  article the appellants are empowered, 
upon the insolvency of the bankrupt, or his failure 
to proceed w ith due diligence in  the execution of 
the work, not only to take possession of the com
pleted work, and “  all materials laid down or 
obtained for the construction thereof, but to 
enter, i f  they shall th ink  proper, into possession 
of his premises and use his plant, tools, and 
machinery for the completion of the work. By 
the fourth  article the bankrupt undertakes the 
risk of all contract work u n til completed and 
delivered, and also undertakes to effect adequate 
insurances against loss by fire in  the name of the 
appellants. These conditions are declared to be 
applicable to a ll contracts or agreements then 
current, or which m ight thereafter 1 be made 
between the parties. The only contract subse
quently made was that relating to alterations and 
repairs in the machinery of the Bonnie Princess. 
A t the date of the sequestration none of the 
five contracts in  question had been completed, 
and no machinery had been placed on board 
ship except in  the case of the Brighton. The 
fittings of her engines was nearly completed, bat. 
certain parts of the machinery, some of them 
unfinished, had not been put on board or fitted. 
The trustee took possession, fo r behoof of the 
general body of creditors, of the uncompleted 
work and materials whioh he found on the bank
rup t’s premises, which had either been used or 
were intended to be used in  the execution of
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t1cnoe.C0D.tra0ts- The appellants on the 30fch June 
loeJ instituted the action in which this appeal is 
taken, concluding for delivery to them of the 
whole of such work and materials. The articles 
claimed, which I  shall afterwards have to refer 
to more particularly, are enumerated in the con
clusions of the summons, and also in  certain 
inventories, and they are generally described in  
the summons as being “  connected w ith the fu l
filment of one or other of the five contracts 
already referred to. The. Lord Ordinary (Adam) 
rejected the appellants’ claim, and by interlocutor 
dated the 8th A p ril 1884 assoilzied the respon
dent, w ith  expenses. The appellants reclaimed 
to the Second Division of the Court, but before 
judgment the parties lodged a jo in t minute 
setting fo rth  that the respondent Moore con
sented to its being found and declared that, as in  
a question w ith him or the bankrupt, the appel
lants were entitled to possession of the last three 
items of the firs t inventory, and also of the 
articles forming branch 2 of the th ird , and 
branch 2 oi the fifth  inventory. By interlocutor 
dated the 9th Dec. 1884 the ir Lordships found 
and declared in  terms of the minute, and to that 
extent altered the judgment of the Lord O rd i
nary, but quoad u ltra  refused the reclaiming 
note, adhered to the interlocutor reclaimed 
against, and found the respondent entitled to 
additional expenses.

Ih e  appellants maintained that by the law 
of Scotland the work executed under each 
contract, so fa r as then completed, vested in  
them, and became the ir property whenever they 
made payment of an instalment or an advance 
to account of the price such as they considered 
fairly proportionate to its value. That pro
position was founded upon the case of Simson 
v. Duncamon (Mor. Diet. 14,204). The decision 
in  tha t case does not, in  any view of it ,  go so far 
as to support the claim preferred by the appel
lants to the property of articles, finished or 
unfinished, merely intended fo r use in  the con
struction of a vessel, but not yet made part of 
the th ing sold. Nor, in  my opinion, can i t  be 
held as authority fo r the general proposition that 
m t*he circumstances narrated in  the report the 
property of that part of an unfinished ship which 
has actually been constructed passes to the pur
chaser w ithout delivery. The report of the case 
as collected by Morison, and supplemented by 
1 rofessor Bell (Commentaries 5th edit., vol. i., 
p. lo7), is exceedingly meagre, and there may have 
been circumstances before the court sufficient to 
warrant the inference that delivery had been 
made, which had not been noticed by the reporter. 
A t  the time when Simson v. Duncam on  was 
decided, and fo r many years afterwards, the 
purchaser of a vessel, or o f any other cor
poreal movable, had, before delivery was made 
to him and its property vested in  him, no righ t 
to the th ing sold as againBt creditors of the 
seller who bad used diligence, or against the 
trustee in his sequestration. U n til possession 
was given to the purchaser the trustee had the 
option either of enforcing the contract against 
him, or of taking the th ing  sold, leaving the 
purchaser to rank for a dividend upon the 
amount of loss he sustained by non-fulfilment of 
the contract. By the law of England the appro
priation of a specific chattel by the vendor, and 
the agreement o f the vendee to take that specific

chattel and pay the stipulated price, have the 
effect of vesting the property o f the chattel in 
the vendee. In  Scotland the effect of such an 
appropriation and acceptance by the contracting 
parties is to perfect the contract of sale, and to 
give the purchaser a personal r ig h t to demand 
delivery of the specifio chattel from the seller. 
When the contract is thus perfected the risk is 
transferred to the purchaser, according to the 
maxim or the c iv il law, pericu lum  re i venditm 
nondum trad itas est emptoris, but the property of 
the chattel does not pass to him u n til he has 
obtained delivery under the contract. In  the 
year 1856 the Mercantile Law Amendment 
(Scotland) A c t was passed fo r the purpose of 
remedying the inconvenience arising from certain 
differences between the laws of England and the 
sister country. Sect. 1 of that A c t provides that, 

where goods have been sold, but the same have 
not been delivered to the purchaser, and have 
been allowed to remain in  the custody of the 
seller, i t  shall not be competent for any creditor 
of such seller, after the date o f such sale, to 
ttach Buch goods as belonging to the seller by 

any diligence or process of law, including seques
tration, to the effect of preventing the purchaser 
or others in  his r ig h t from enforcing delivery of 
the same, and the r ig h t of the purchaser to demand 
delivery of suoh goods shall from  and after the 
date of such sale be attachable by or transferable 
to the creditors of the purchaser.”  These enact
ments involve no alteration of the principles 
previously applicable to the contract of sale itself, 
in e ir  sole effect is to deprive the creditors of the 
seller or the trustee in  his bankruptcy of the 
righ t, which they previously had, to defeat the 
purchasers rig h t to demand delivery of the 
goods sold to him. In  construing the firs t 
seotion of the A c t i t  has all along been held, 

«Pinion r ig h tly  held, in  the courts of 
¡Scotland that i t  imposes no lim itation upon the 
righ t of the seller’s creditors or trustee u n til the 
contract of sale has been perfected in  the sense 
wnioh 1 have already indicated—in other words, 
tha t goods are not “  sold ”  w ith in  the meaning of 
the section unless the contract has been so far 
completed as to confer a proper ju s  ad rem upon 
the purchaser. The appellants maintain that 
under these provisions of the Mercantile Law 
Amendment A c t they are entitled to demand 
delivery from the trustees of all the articles 
enumerated in  the ir summons. In  order to 
establish tha t r ig h t w ith  regard to a ll or any of 
the articles m dispute i t  must be shown that 
inese had before the sequestration been “ sold ”  
to them by the bankrupt w ith in  the meaning of 
the Act. The authorities which appear to me to 

ave the most material bearing upon this part of
Cru  ,are Woods v - Russell (5 B. &  A id. 

942); Clarke y  Spence (4 Ad. & E l. 448); and 
Wood v. B ell (5 E. & B. 772; 6 E. &  B. 355.)
J-t is true that these are English decisions relating 
to ships in course of construction, and that in 
tho present case none of the machinery or articles 
ln, . ! bad been attached to  the vessels of 
which they were severally intended to form part. 
Jiut I  see no reason why the principles applicable 
to the sale of part of a ship should not equally 
apply to the sale of part of a marine engine, or 
other corpus manufaclum, in course of construc
tion. A nd so far as I  understand the laws of the 
two countries, the same circumstances and con-
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sideratioDS which in  England sustain the inference 
that a chattel has been “  sold ”  to the effect of 
passing its property to the vendee, w ill in  Scotland 
generally be sufficient to sustain the inference that 
i t  has been •* sold ”  to the effect of transferring 
the risk to the purchaser, and giving him a ju s  ad 
rem  enforceable against creditors of the seller 
under the Act of 1856. The English decisions 
to which I  have referred, appear to me to estab
lish the principle that where i t  appears to be 
the intention, or in  other words the agreement, 
of the parties to a contract for building a ship, 
that at a particular stage of its construction 
the vessel, so fa r as then finished, shall be 
appropriated to the contract of sale, the pro
perty in  the vessel, as soon as i t  has reached 
that stage of completion w ill pass to the pu r
chaser, and subsequent additions made to the 
chattel thus vested in the purchaser w ill, 
accessione, become his property. I t  also appears 
to me to be the result o f these decisions 
that such an intention or agreement ought (in 
the absence of any oircumstances pointing to a 
different conclusion) to be inferred from a pro
vision in the contract to the effect that an in 
stalment of the price shall be paid at a particular 
stage, coupled w ith  the fact that the instalment 
has heen duly paid, and that u n til the vessel 
reached that stage the execution of the work was 
regularly inspected by the purchaser or some
one on his behalf. 1 do not th in k  it  is indis
pensable in  order to sustain that inference that 
there shall be a stipulation for payment of an 
instalment in  the original contract, or tha t the 
stipulated instalment shall have been actually 
paid. The absence of these considerations, 
which are in  themselves of great importance, 
might, in my opinion, be supplied by other c ir
cumstances. A t  a ll events, whenever during the 
currency of a contract which contains no such 
stipulation, the parties in  good fa ith  agree that 
the purchaser shall pay a sum to account of the 
price, and tha t the vessel so far as constructed 
at the date of tha t payment shall be appropriated 
to the contract, I  see no reason to doubt that the 
new covenant so made ought to have the same 
effect as i f  i t  had been a term of the original 
contract. I  am, however, of opinion that by the 
law of England, in  order to pass the property as 
sold, there must always be facts proved or ad
mitted sufficient to warrant the inference that the 
purchaser has agreed to accept the corpus so fa r as 
completed as in  part implement of the contraot of 
sale.

There is another principle which appears to 
me to be deducible from these authorities, and to 
be in  itself sound, and that is, that materials pro
vided by the builder, and portions of the fabric, 
whether wholly or partia lly finished, although 
intended to be used in  the execution of the con
tract, cannot be regarded as appropriated to the 
contract or as “ sold”  unless they have been 
affixed to or in a reasonable sense made part of 
the corpus. That appears to me to have been 
matter of direct decision by the Court of Ex
chequer Chamber in  Wood v. B ell. In  Woods v. 
Bussell (5 B. &  A id. 942), the property of a rudder 
and some cordage which the builder had bought 
for the ship was held to have passed in property 
to the purchaser as an accessory of the vessel, 
but that decision was questioned by Jervis, C.J., 
delivering the judgment of the court in  Wood v.

Bell, who stated the real question to be, “  what is 
the ship, not what is meant for the ship,”  aud 
that only those things can pass w ith  the ship 
“  which have been fitted to the ship, and have 
once formed part of her, although aEtarwards 
removed for convenience.”  I  assent to that rule, 
which appears to me to be in  accordance w ith  
the decision of the court of Exchequer in  Tripp 
v. Arm ilage  (4 M. & W. 687). I  shall now advert 
to the character of the articles claimed by the 
appellants, as these are enumerated iu  the sum
mons, and more fu lly  described in the inventories, 
which I  have carefully examined. The result of 
that examination has heen to satisfy me that w ith 
the exception of one item (a tandem engine said to 
be almost complete) in  the inventory relating to 
the Elms, two items in  that relating to the 
Satanella, three items in  that relating to the 
T rin ity ,  and of two items in  that relating to 
she Bonnie Princess, a ll the articles claimed, 
though meant to be used in the execution of the 
five contracts current at the date of the seques
tration, are mere disjecta membra more or less 
finished, which have never been attached to or 
become part of any specific corpus. I t  appears to 
me to be impossible to hold tha t any of these 
articles were specially appropriated to the several 
contracts for which they were provided, or, in  
other words, tha t they were “  sold ”  in  suoh 
sense as to give the appellants a ju s  ad rem, 
unless your Lordships shall be of opinion that 
the decisions of the Court of Exchequer in  T rip p  
v. Arm itage, and of the Exchequer Chamber in 
Wood v. Bell, are contrary to law. W ith  regard 
to the excepted items, the descriptions given of 
them are not so minute as to enable me to 
determine whether a ll that is comprehended in 
each item, and in  some instances whether any 
part of the item, can be reasonably considered 
as a corpus, in  the same sense as the framework 
or hu ll of a ship in  course of construction. 
Before dealing w ith the question, whether, 
assuming them to be of a character which admitted 
of their being appropriated to the purchasers, 
these excepted items were actually “  sold ”  to the 
appellants to the effect of g iv ing them a ju s  ad rem,
1 th ink  i t  w ill be convenient to consider the legal 
effect of the letter of agreement by the bankrupt 
dated the 1st Dee. 1882. A lthough the letter 
professes to embody certain stipulations which 
have been omitted in  fram ing his contracts w ith 
the appellants, the leading conditions to which 
the bankrupt thereby submits are, in  my opinion 
entirely collateral to  the contract of sale. The 
plainly expressed purpose of the le tter was to 
vest the appellants w ith  the absolute property, 
not only in  the subject of each contract so far as 
actually constructed, but in  a ll materials brought 
to the bankrupt’s premises in  order to  be used in  
its  construction, probably w ith  the view of g iv ing 
the appellants security for advances made by 
them to account of price. I  need hardly say 
that by the law of Scotland the property in  
corporeal movables Cannot be passed without 
delivery of possession, and a stipulation in  a 
contract of sale that the th ing sold should become 
the property of the purchaser w ithout delivery 
is as invalid against the creditors of the seller as 
i t  would be in  any other contract. In  Anderson 
M ’C a ll (4 Sess. Oas„ 3rd Series 771, Lord Neaves 
sa id : “  The law of Scotland is clear that no 
property in  movables can be passed w ithout
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delivery, and that no security can be constituted 
over movables retenta 'possessions. A  w ritten 
instrument of possession w ill not pass the 
property of movables. . . . The fundamental 
principle is that the righ t of property in  move
ables does not pass by consensual contract.”  The 
appellants’ counsel hardly disputed that such is 
the law of Scotland, and that there was do 
delivery to the appellants of any of the articles 
claimed by them, but they argued that the letter 
indicated the intention of the parties that upon an 
advance being made on account of any contract, 
the articles constructed and provided for its 
execution should be “  sold ”  under the contract. 
I am unable to infer that intention from the 
tenour of the w riting . On the contrary, its 
terms appear to me clearly to indicate that their 
intention ̂  was to give the appellants a r ig h t of 
property in a ll materials collected, and a ll parts 
of machinery finished or unfinished w ith  a view 
to the contract, as well as the machinery so far 
as set up and connected, and that quite irrespec
tive of any obligation on the part o f the bankrupt 
to use such materials in the execution of the con
tract, or of any obligation on the part of the 
appellants to accept the property to be thus 
vested in  them, or any portion of it ,  as in 
implement of the contract.

I t  was urged fo r the respondent at your 
Lordships’ bar as well as in  tbe court below, 
that in the circumstances disclosed in  evi
dence the letter of the 1st Dec. 1882 was 
void in  law, in  respect that i t  conferred upon 
the appellants an undue preference over the 
general creditors of the bankrupt. Had the law 
of Scotland permitted the document to receive 
effect according to its terms i t  m ight have been 
necessary to decide that point, but i f  the views 
which I  have expressed in regard to its import 
and legal effect meet w ith your Lordships’ 
approval i t  becomes unnecessary to dispose of it. 
I t  only remains for consideration whether the 
excepted items already referred to, connected 
w ith  the Elm s, Satanella, T r in ity  barge, and 
Bormie Princess contracts were sold to the 
appellants w ith in  the meaning of the Mercantile 
Law Amendment (Scotland) Act. I  assume that 
each of these items was in  reality a specific 
corpus capable of being appropriated to the con
tract, in  part implement of which i t  had been 
constructed at the time when an instalment or 
advance to  ̂account of the contract price was 
actually paid. In  the case of each of these 
contracts one or more of such payments had 
been made before the date of the sequestration, 
and although they were not originally stipu
lated, I  should nevertheless be of opinion 
that the appellants had acquired a personal 
r ig h t to insist on delivery if  i t  appeared 
that either at the timo when such payments were 
made in respect of a particular contract, or at 
the time when they were appropriated by mutual 
consent to that contract, the parties intended and 
agreed that the contract work so far as then 
completed and existing in  fo rm a  specified, should 
be sold to the purchaser. B u t in order to 
constitute an agreement to that effect i t  must 
appear that the purchaser consented to accept 
the subject in  the same condition in which i t  then 
was as part of the completed subject, which was 
to be subsequently delivered to him by the seller 
under the contract of salo. I  have come to the I

conclusion that the appellant’s claim to the 
excepted items muBt fail, because I  cannot find in  
the case of any ono of them the least trace of an 
agreement or o f an intention on the ir part to 
accept i t  as in implement of the contract of 
sale. Had they inspected the work and material 
as the purchasers had done in Clarke  v. Spence 
?n<̂  ?^00<? 7- Bell, there would have been room 
for the inference that they had accepted as in 
terms of the contract the work so far as com
pleted and inspected, and that the bankrupt had 
no longer the r ig h t to alter or reconstruct any 
part or it, thereby necessitating a second inspec
tion. Mr. Seath, one of the partners of the 
appellant company, was from tim e to tim e in the 
bankrupt s premises, and had a general know
ledge of the progress made in the work of each 
contract and in preparing materials fo r its execu
tion, but, i t  is not pretended that there was inspec- 
taon either by him or any other person represent
ing the appellants. There is in fact not a single 
circumstance, either admitted or established in 
evidence, sufficient to support the inference that 
they meant to accept or did accept the work 
executed as in implement p ro  tanto of the con- 
tract, w hilst there are many circumstances which 
lead to an opposite conclusion. I  am accordingly 
ot opinion that the interlocutors appealed from 
ought to be affirmed and the appeal dismissed 
w ith costs.

Lord B r a m w b l l .— M y Lords: I  agree in the 
conclusions of m y noble and learned friends, and 
in  the reasons which have led them to those con
clusions. A ll I  wish to say is that our opinions 
do not in any way impugn the principle of Woods 
v. Kussell except as to the chattels there men- 
loned the rudder, and I  th ink  some rope; and 

I  may repeat whatMellish, L.J. said, that I  should 
be very sorry i f  anything we said did so or 
seemed to do so. Nor do our opinions in  any 
way impugn the reasons given in tha t oase for 
that decision. I  also agree that the same reason
ing would apply to any other chattel as to which 
t le parties should agree that the property should 
pass while the chattel was in an incomplete state.

Lord F it z g e r a l d  and Lord H a l s b u r y  (who had 
resigned the office of Lord Chancellor, before 
judgment was given) concurred.

Interlocutors appealed fro m  affirmed, and. 
appeal dismissed w ith  costs.

Solicitors for the appellants, Holmes, Greig, and 
Wreiji, for ,T. Young Guthrie, Edinburgh.

Solicitors for the respondent, M orten, Cutler, 
and Go., for M a itla n d  and Lyon, Edinburgh.
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wjpmt Court of $iibirato,
COURT OF APPEAL.

Wednesday, Feb. 3, 1886.
Before Lord E sher, M.R., L indley  and L opes, 

L.JJ.)
H uth  and C o. v. L amport and another.

G ibbs and Son v. L amport and another, (a)
APPEAL PROM THE QUEEN’S BENCH DIVISION.

General average— Security fo r  payment— Form  o f  
bond—Deposit.

When there has been a general average loss 
incurred, and the contributions have not beenascer- 
tained, the shipowner is not entitled to make deli
very o f the cargo conditional upon the consignees 
signing an average bond in  the form  known as the 
Liverpool average bond, and m aking a deposit o f 
10 per cent, on the estimated value o f the ir goods 
in  the jo in t names, as provided by the bond, o f the 
defendants and the ir average adjuster, o r in  
the names o f the defendants alone, or in  the name 
o f the average adjuster alone. A  bond in  such a  
fo rm  is unreasonable.

Semble, the above decision does not interfere w ith  
the r ig h t o f the master to re ta in  the goods u n t il 
payment o f general average or to require security 
in  a  reasonable fo rm .

Judgment o f Mathew and Smith, JJ. affirmed.
T his was an appeal by the defendants from the 
judgment of Mathew and Smith, JJ., reported 
54 L. T. Rep. N . S. 334; 5 Asp. Mar. Law Cas. 
543 ; 16 Q. B. D iv. 442, where the facts are fu lly  
stated.

F in la y , Q.C. and W. B . Kennedy, Q.C. (Box 
w ith  them) for the defendants.—I t  is clear the 
defendants, as shipowners, had a lien on the cargo 
fo r the amount of general average contribution 
payable by the plaintiffs. The terms on which 
such lien was to be given up were matter of 
arrangement between the parties, and the 
defendants were entitled to insist on any security 
which they m ight th ink  necessary; the question 
of reasonableness does not arise. The bond 
referred to in  the special case has long been in 
use at the port of Liverpool, and its terms are 
reasonable. They cited

Simonds v. White, 1 B. & C. 805;
Crooks v. Allan, 41 L. T. Re p .X .  S. 800 ; 4 Asp.

Mar. Law Cas. 216; 5 Q. B. D iv. 38;
The Norway, Br. & Lash. 377.

Cohen, Q.C. (W a rr  and Barnes w ith  him), for 
the plaintiffs, was stopped by the Court.

Lord E sher, M.R.—I  am of opinion tha t the 
decision of the court below ought to be affirmed. 
The defendants’ ship arrived at Liverpool, after a 
voyage, during which a general average loss had 
occurred. I t  is clear that the plaintiffs, as owners 
of part of the cargo, were liable to contributed to 
this general average loss, and i t  is equally clear 
tha t the defendants, as shipowners, had a lien on 
the cargo to secure payment of the general 
average contributions, and were entitled to refuse 
to deliver goods to a consignee of the cargo un til 
they were pa id ; they were not bound to accept 
security, but were entitled to demand immediate

(o) Beported by P. B. H utchins, Esq., Barrister-at-Law
V ol. V „N .S .

payment. I t  follows therefore tha t each con
signee must pay the amount demanded by the 
shipowner for general average, or must at, his own 
risk tender what he believes to be his proper 
proportion. The master w ill not have a r ig h t 
to insist upon payment of an arb itrary sum 
w ithout furnishing the necessary account or par
ticulars, so as to enable the owner of the goods 
to ascertain how the amount became due. I f  the 
master were to refuse to furnish such particulars, 
the case would come w ith in  the rule la id down by 
Dr. Lushington in  The N orw ay  (Br. & Lush. 377), 
and the consignee would not be prejudiced by not 
having made a sufficient tender. But i f  the 
master gives all proper information and demands 
payment the owner of cargo cannot insist 
upon paying the amount into a bank in  the 
name of persons other than the shipowner, but 
must either pay the amount demanded, or 
tender such an amount as he believes to be 
reasonable. I f ,  however, the shipowner were to 
le t i t  be known that, whatever m ight be the 
amount tendered by the consignees, nothing but a 
particular security would be accepted, then the 
question would arise whether the security de
manded was reasonable. I f  a deposit of 10 per 
ceut. on the value of the goods were demanded, this 
as a general rule would be wholly unreasonable.

We must consider whether in  the present case 
the demand is unreasonable, having regard to the 
other conditions. The bond requires that the 
deposit shall be made in  the jo in t names of the 
defendants and the ir average adjuster, and the 
use of the word “  the ir ”  clearly points to an 
average adjuster appointed by the defendants. 
Then the shipowner is to have power to draw 
upon the deposit from time to time for his dis
bursements and this would include all disburse
ments and payments which in  the result the 
shipowner would have to pay for himself. Le t 
us apply this provision to the case of salvage. 
The ship is in  distress, and is succoured by salvors; 
the master makes a compromise w ith  them for 
the payment of a large sum, and i t  may tu rn  out 
upon the final settlement that a large part of 
the salvage w ill fall on the shipowner; yet by 
the terms of the bond the master is to be at libe rty  
to take the whole amount of the salvage out of 
the deposit, and the only security which the cargo 
owner would have fo r the repayment of what 
ought to be returned would be the credit of the 
shipowner. This, in  my opinion, is wholly un
reasonable. I f  the shipowner requires the con
signee of the goods to enter in to  a bond in par
ticu la r terms, the question arises whether the 
bond is reasonable or unreasonable, and i f  part 
of what is insisted upon is unreasonable the 
whole instrument is unreasonable. That the bond 
insisted on in  the present case is unreasonable is, 
I  th ink, clear. F irst, i t  makes the shipowner’s 
own average adjuster an a rb itra to r; then there 
is a particular k ind of appeal from the decision of 
an average adjuster, which prevents the parties 
from taking the opinion of a legal tr ib u n a l; 
further, the terms of the deposit are unreasonable, 
inasmuch as the deposit is to  be made in  the 
jo in t names of the representative of the shipowner 
and the average adjuster. Then the average 
adjuster of the shipowner is to be the judge, and 
what purports to be a deposit is to be drawn upon 
fo r such disbursements as the average adjuster 
and the representative of the shipowner, w ithout

2 Q
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the consent of the depositor, th ink  ought to be 
paid to the shipowner. For these different 
reasons I  have come to the conclusion tha t the 
bond is one which the Liverpool shipowners have 
no r ig h t to impose upon the owners of cargo. 
The case does not enable us to compare this form 
of bond w ith the form  called the London bond, 
and I  therefore give no opinion as to whether the 
London bond is reasonable or not.

L in d l e y , L . J.—I  cannot differ from the decision 
of the court below on this special case. The righ t 
of the master to  refuse delivery of goods unless 
he is paid the consignee’s share of general average 
is clear up to a certain point. I f  the amount due 
is paid or tendered the master cannot refuse 
delivery. I t  is unnecessary in  the present case 
to say whether he can refuse i f  reasonable security 
is offered. But i f  no question of payment or 
tender is raised, and if  he himself requires security, 
he cannot impose unreasonable terms. The 
question here is, whether the defendants are 
entitled to insist upon the consignees doing one 
of two things, namely, making the deposit as 
described in the case, or in  the alternative signing j 
the Liverpool bond. As to the firs t alternative, i 
i t  appears that the object of the deposit is to give 
the master control of the money for the benefit of 
the shipowner. I  cannot th ink  that this is reason
able. As to the second, I  agree w ith  the Master 
of the Rolls that the bond is not one which can be 
imposed upon a consignee against his w ill.

L opes, L.J.—I  quite agree w ith the decision of 
the other members of the court. I  th ink  the 
terms of the Liverpool bond are unreasonable for 
the reasons which have been given by the Master 
of the Rolls.

Appeal dismissed.
Solicitors for the plaintiffs, Waltons, B u l l ,  

and Johnson.
Solicitors for the defendants, P ritcha rd  and Son, 

for Thorn ley  and Cameron, Liverpool.

M arch  17 and 18, 1886.
(Before Lord C o l e r id g e , C. J., L in d l e y  and 

L opes, L. JJ.)
T t e  A k d a n d h u . (a )

ON APPEAL FROM SIR JAMES HANNAN.

Collis ion— Actions by shipowners and cargo owners 
— Agreement to discontinue—L im ita t io n  o f l ia 
b ility  action— Claimants therein—I I .  S. C., Order 
X X V I . ,  r. 1.

Uivners o f ship and owners o f cargo laden on board 
o f her respectively institu ted actions in  rcm  
against another ship f o r  damage by collision. I n  
the ship action the fo llo w in g  agreement was 
signed by the pa rties .- “  We hereby consent to 
th is action being discontinued w ithout costs on 
the ground o f inevitable accident,”  and the regis
tra r  made an order thereon discontinuing the 
action. I n  the cargo action both ships were held 
to blame, and the defendants therein obtained a 
decree lim it in g  the ir lia b ility .  The p la in tiffs  in  
the ship action then obtained an order f ro m  the 
judge rescinding the order o f discontinuance, 
and claimed against the fu n d  in  the lim ita tio n  
action.

Meld that the agreement and consent order amounted
(a) Reported by J. P. As p in ill  and Botleji AgriHALi^Esar*., 

Barristers-at-Law.

to a mere discontinuance o f the action, and not 
to a release o f a l l  rights possessed by the parties 
thereto against each other, and that therefore the 
p la in tiffs  in  the ship action were entitled to c la im  
against the fund .

T h is  was an appeal from a decision of S ir James 
Hannen on a motion in an action fo r lim ita tion of 
liability.

A  collision occurred between the steamships 
A rdandhu  and K ronprinz  on the 1st March 1883, 
whereby the K ronprinz  and the cargo laden on 
board of her were u tte rly  lost.

On 6th March 1883 a damage action in  rem  was 
instituted by the owners of the K ronprinz  against 
the Ardandhu, but before any pleadings were 
delivered this action was discontinued by the 
consent of the parties thereto. The agreement 
by which this action was discontinued was in 
w riting, dated the 1st May 1883, and was as 
follows :

Wo, Lowloas and Co., for the defendants hereby 
consent to this action being discontinued without costs, 
on the ground of inevitable accident.

This agreement was le ft in  the Adm ira lty  
Registry, and signed by the assistant registrar, 
who indorsed upon i t  the word “  fiat.”  This 
agreement was embodied in a consent order of 
court, dated the 2nd May 1883, which was as 
follows :

Upon consent of both solicitors i t  is ordered that 
this action be discontinued without costs on the ground 
oi inevitable accident.

On the 2oth June 1883 another action in  rem 
was instituted against the A rdandhu  by the 
owners of cargo laden on board the K ronprinz , 
in which action both ships were on the 18th Dec. 
1884 held to blame fo r the collision.

On the 29th .June 1885 the owners of the 
Ardandhu  institu ted an action to l im it the ir lia 
b ility , and on the 24th March 1885 the Court 
pronounced the. plaintiffs therein entitled to 
lim it the ir liab ility , and referred the claims to the 
registrar to report on.

The owners of the K ronprinz  then took out 
a summons to have the consent order of discon
tinuance rescinded, and on the 30th June 1885 
Butt, J . made the following order: “  Upon hearing 
counsel for the plaintiffs and solicitors fo r the 
defendants i t  is ordered that the order of court of 
the 2nd May 1883 bo rescinded, and that the 
plaintiffs do pay a ll the costs occasioned by such 
order having been made.”  A t  the reference in 
the lim ita tion action the owners of the K ronprinz  
brought in  a claim amounting to 29,6791. From 
the registrar’s report i t  appeared that the owners 
of the Ardandhu  counter-claimed 51481. A t  the 
reference the claim of the owners of the K ro n 
p rin z  was opposed by the other claimants, but 
was admitted by the registrar. In  th is he was 
upheld by S ir James Hannen (54 L . T. Rep. N . S. 
468), and from that decision the owners of the 
cargo laden on board the K ron p rinz  now ap
pealed.

S ir W alter P liillim o re  and Dr. Stubbs, for the 
owners of cargo, in  support of the appeal.—The 
owners of the K ronprinz  are precluded from 
claiming against the fund in  court by reason of 
the agreement come to between themselves aud 
the owners of the Ardandhu. I t  is submitted 
that tha t agreement amounted to more than a 
mere discontinuance, and was in fact a com-
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promise w ithdrawing all claims which the parties 
thereto had against each other. From  the 
registrar’s report i t  appears that the owners of 
the A rdandhu  had a substantial counter-claim 
against the K ronprinz. That being so, the true 
meaning of the agreement was to determine the 
righ ts of these parties against each other, and 
therefore they cannot now go back from i t  so as 
to injure th ird  parties. The fact that the parties 
entered into a Bolemn agreement, that i t  was 
filed, and that a consent order was drawn up, 
shows tha t something more than a mere dis
continuance was meant. I t  is said that the words 
“  inevitable accident ”  were inserted to relieve the 
plaintiffs from payment of costs ; but the costs 
must have been tr if lin g , as no pleadings had been 
delivered, and i t  is therefore submitted that, as 
the plaintiffs were wealthy persons, this could not 
have been the true reason. Assuming the agree
ment to have been filed, i t  then becomes, by 
reason of Order L I I . ,  r. 23, an order of court, and 
on the authority of The B e llca irn  (53 L . T. Rep. 
N. S. 686 ; 10 P. D iv. 161; 5 Asp. Mar. Law Cas. 
503) i t  cannot be set aside so as to affect the 
righ ts of th ird  parties.

Qorell Barnes fo r the respondents, the owners 
of the K ronprinz .—The owners of cargo are 
seeking to avail themselves of the mistake of my 
clients in  orig inally th inking the collision was 
due to inevitable accident, to get an unfair 
advantage over them. A t the time the agree
ment was entered into the parties thought the 
collision was an inevitable accident. I t  hus, how
ever, proved otherwise, and therefore my clients 
are entitled to claim against the fund in  court, 
unless they have done anything to bar that righ t. 
A ll that they have done is to discontinue the 
original damage action, but they, by discontinuing 
tha t action, have not precluded themselves from 
claim ing in  other proceedings. By the provisions 
of Order X X V I.,  r. 1, i t  was necessary, in  order to 
avoid payment o f costs, to state that the collision 
was due to inevitable accident. The agreement 
cannot be construed as a compromise of all rights, 
as i t  certainly would be no defence to an action 
by the owners of the A rdand lm  against the 
K ronprinz . I f  there was a mere discontinuance 
and nothing more, that has been properly set 
aside by the judge, and there is nothing to pre
clude us from claiming. The B e llca irn  (ub i sup.) 
is not in  point, as there judgment had been given 
in  open court and never properly set aside.

S ir W alter F h illim c re  in  reply.
Cur. adv. vu lt.

M arch  18.— B in d l e y , L.J.—This is an appeal 
from  the decision of the President of the 
A dm ira lty  D ivision, and the question raised is, 
whether a claim can be made against a fund 
which has been paid in to court in  a lim ita 
tion of lia b ility  action, and which fund is d iv i
sible among those persons who have claims 
against the ship whose owners brought i t  in. 
The d ifficu lty arises in  th is way. There was a 
collision between the vessels the K ronprinz  and 
the Ardandhu. A n  action was brought by the 
owners of the K ronprinz  against the A rdandhu  
in  respect of tha t collision, and after the w rit 
therein had been issued, and before any pleadings 
were delivered, the solicitors for the owners 
of the twp ships signed a document, which runs 
th u s : "W e , Lowless and Co., solicitors for the

defendants, hereby consent to  th is aotion being 
discontinued, w ithout costs, on the ground of 
inevitable accident.”  That is signed by the 
solicitors of the p laintiffs and defendants re
spectively, and is dated the 2nd March 1883. 
There is w ritten  on the margin, “  Fiat, J. G. S.,”  
the letters being the in itia ls of the assistant 
registrar of the A dm ira lty  Court. I t  appears 
that on the next day an order was drawn up in  
these terms: "U p o n  consent of both solicitors 
i t  is ordered that th is  action be discontinued, w ith 
out costs, on the ground of inevitable accident.”
I t  then appears tha t nothing was done for two 
years in  that action. Meanwhile an action was 
brought by the owners of cargo on the K ronprinz  
against the A rdandhu  on the assumption that the 
collision was not due to inevitable accident, but 
to the negligence of those in  charge of the 
Ardandhu, and in  that action both ships are 
found to blame. The defendants then institu ted 
an action to lim it the ir liab ility , and in  March 
1885 the usual decree was made, and money was 
brought in to  court by the owners of the A rdandhu  
to  answer the claims which m ight be made against 
her. Subsequently to  th is the order of discon
tinuance in  the ship action was rescinded by 
B utt, J. The order of B u tt, J. runs th u s :
"  Between the owners of the K ronprinz  and the 
owners of the Ardandhu. Upon hearing counsel 
for the plaintiffs, and solicitors for the defendants, 
i t  is ordered that the order of court of the 2nd 
May 1883 be rescinded, and that the p laintiffs do 
pay all the costs occasioned by such order having 
been made.”  The order of discontinuance having 
been got rid  of, a claim was made by the owners 
of the K ron p rinz  against the fund in court. 
That claim of course comes into competition w ith 
the claim of the cargo owners, and the ques
tion is, whether the owners of the K ronprinz  
are entitled to claim against the fund. The 
registrar has admitted them to claim, and his 
report has been confirmed by the President of 
the Adm ira lty Division.

The question turns on the true meaning, I  
w ill not say of the order of the 2nd May 1883, 
but of the agreement upon which the order is 
based. I  th ink  there can be no doubt, after 
the case of The B e llca irn  (ub i sup.), that if  
th is agreement really amounts to a release of 
a ll demands between the owners of the K ro n 
p rin z  and the owners of the Ardandhu, arising 
out of the collision, then the owners of the K ro n 
p rinz  are not at libe rty  to claim against this fund. 
I  take i t  to be well settled that, when a person 
pays into court a sum of money to be distributed 
under the order of the court amongst persons 
having claims against the fund, he cannot fabri
cate something in  order to  enable other persons 
to compete w ith  the claimants, and whether the 
new claim bo resuscitated or revived, or created 
for the firs t time, appears to me to be u tte rly  
immaterial. I f  therefore the true meaning of 
the agreement is that the owners of the K ro n 
p rinz  had released the A rdandhu  from all 
demands, i t  appears to me that neither by 
rescinding the order or agreement, or by any 
other method, could the ir claim be resuscitated or 
revived. Now, what is the construction to be 
pu t upon th is agreement ? I  myself have not 
been able to come to the conclusion that i t  does 
in  substance amount to a release of a ll demands. 
The language of i t  is confined to this, that the
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action be discontinued. B u t the order of dis
continuance has been set aside. I t  appears to me 
that the view taken by the President is righ t. I  
feel the difficu lty created by the use of the words 
“ on the ground of inevitable accident;”  but the 
difficulties on the other side are also considerable, 
because to hold that this agreement precludes 
the owners of the K ronprinz  from claiming against 
the fund is to force the meaning of the words to 
an extent I  do not th ink we are justified in  
doing. I  am therefore of opinion that this 
appeal should be dismissed.

L opes, L.J.— Our decision in  th is case appears 
to me to depend entirely on the nature of the 
transaction of May 1883. Was i t  a discontinu
ance of the then pending action, or was i t  an 
agreement to abandon and relinquish all claims P 
I f  i t  was a discontinuance i t  is clear that the 
plaintiffs are not precluded from substantiating 
the ir claim in other proceedings, and may prove 
against the fund in  court in  the present action. 
I  th ink i t  is a discontinuance of the then existing 
proceedings such as was contemplated by 
Order XX. V I., r. 1. The plaintiffs m ight have dis
continued w ithout the defendants’ consent i f  they 
had been w illing  to  pay the costs, and they 
obtained that consent in  order to avoid the 
payment of those costs. The defendants, in  
giving the ir consent to relinquish costs, added 
the words w ith regard to inevitable accident 
because they considered that that was the cause 
of the collision, and that was the ground why 
they ought not to be called upon to pay costs. 
I  do not th ink  that the plaintiffs, when they 
entered into that arrangement, intended to 
relinquish any claims they m ight have arising 
from action taken by parties other than them
selves. I  believe all they intended was, that they 
themselves would not move in the then pending 
action. The case of The B e llca irn  (itb i sup.) is 
relied upon, but i t  is clearly distinguishable. 
The matter there had become res ju d ica ta , and i t  
was on that ground that the shipowners’ claim was 
precluded. I  th ink, therefore, that the decision 
of the learned President was right, and that this 
appeal should be dismissed.

Lord C o l e r id g e , C.J.—I  am not prepared on 
the question of construction to d iffer from the 
opinions of my learned brothers, but I  should like 
to state why I  am not satisfied, and why there
fore, w ithout dissenting, I  do not formally assent 
to this judgment. I f  the question were a 
question of law only there can be no doubt that 
the law has been pronounced w ith perfect 
correctness by my learned brothers. I f  this was, 
as S ir James Hannen states, onlj’ a discontinu
ance there could be no question that the owners 
of the K ronprinz  have a perfect rig h t to take the 
proceedings they are now taking, because, to 
use the words of S ir James Hannen, “  i t  is clear 
that the mere discontinuance of an action does 
not preclude the p la in tiff from substantiating his 
claim in other proceedings.”  That is perfectly 
clear law, and i f  that was the proper and adequate 
meaning of the words of th is agreement, and of 
the order, there would be nothing to dis
pute about. But I  confess that I  have 
considerable d ifficulty in saying that tha t con
struction adequately fu lfils  the tenour of these 
two documents. A  discontinuance formerly— 
certainly at common law—was effected by the

[C t . of A pp.

p la in tiff simply discontinuing and paying costs. 
That was an end of the matter. Now, a p la in tiff 
may discontinue his action w ith payment of costs 
i f  the court agrees to it. But even now, under 
Order X X V I., r. 1, a pla intiff can of his own w ill 
discontinue if he chooses to pay the costs. The 
construction contended fo r lim its the operation 
both of the agreement and of the order to the 
nonpayment of costs. But it  is to be remembered 
that the parties to this action are considerable 
people. The matter at issue between them was 
V e r y  ' arff° one. A t  the date of the agreement 
all that had happened was the issuo of the w rit. 
^ . j re,oro’ ,^at  ̂ the owners of the K ronprinz  
wished to discontinue their action, a ll they had to 
do was to pay the costs and be done w ith it. The 
costs could not have been above 30s., and perhaps 
were less.

That being so, the contention that this was a 
mere discontinuance does not appear to me 
to be an adequate account of th is Bolemn agree
ment. I  cannot th in k  i t  an adequate account of 
this agreement to say tha t i t  was meant to release 
the pla intiff from the payment of 30s., and s till 
less does i t  seem to me to be adequate when we 
remember that in order to escape the payment of 
this small sum the agreement is indorsed w ith 
the fiat of the court, and also made the basis of 
an order of court. I  look at this on the ground 
°  Is i t  like ly  that two attorneys
would have come to an agreement which is flatted 
y the court and flatted by an order of court to 

release the plaintiffs from the payment of 80s. ? 
th a t does not appear to me to be an adequate 
explanation, and the view I  would be inclined to 
ake would be, that the words “  w ithout costs on the 

ground of inevitable accident ”  meant that the 
parties met together and agreed as between them
selves that the two ships should not sue one 
another, and that the insertion of these words 
meant We agree that there was an inevitable 
accident; you may therefore discontinue this 
action without costs, but we te ll you that we 
W  between ourselves that the ground on 
w ich the action shall not be continued is one

at w ill prevent any action being brought, and 
as between ourselves we agree we w ill not sue 
one another.”  I  admit that i t  is not so stated, 
and that the words used are “  that this action be 

iscontinued,”  but I  can only say tha t i f  the 
matter were res integra I  should take a different 
view to my learned brothers. Therefore, while I

satisfied lSSeUt> 1 Caa ° nIy Say 1 d°  n0t feel
Solicitors for the owners of the K ronprinz, 

V' , \  VritOTP and Son.
Solicitors fo r the owners of cargo, Stokes,

Saunders, and Stokes.



MARITIME LAW OASES. 597

Blackbtjen, L ow, and Co. v . V igors. [Ct. of A rr.Ct. of A fp.]

M arch  1 and M ay  22, 1886.
(Before L oud E sher, M.R., L indley, and 

L opes, L.JJ.)
Blackburn, L ow, and Co. v . V igors, (a)

APPEAL FROM THE QUEEN’S BENCH DIVISION.

M arine  insurance— P rin c ipa l and agent— Conceal
ment by agent o f m ate ria l fa c t fro m  princ ipa l 
— Knowledge o f agent— Knowledge o f p rinc ip a l. 

Where an agent, who is employed to effect an 
insurance f o r  his p rinc ip a l, deliberately omits to 
communicate to that p rinc ip a l m ateria l facts  
which in  the course o f his employment have come 
to his knowledge, and which i t  is  his duty to dis
close to his p rinc ip a l, there is a concealment 
which w i l l  have the effect o f v it ia tin g  an insurance 
subsequently effected by such innocent p rinc ipa l 
through another agent who is unaware o f any 
such concealment o f m ate ria l in form ation.

So held by L ind ley  and Lopes, L .JJ .; Ijo rd  Esher, 
M .R . dissenting.

Judgment o f Day, J. reversed.
T he plaintiff, Thomas Low, was an insurance 
broker and underwriter, carrying on business at 
Glasgow under the firm  o f “  Blackburn, Low, 
and Co.”

The defendant was an underwriter at L loyd’s 
and was represented there by a M r. AVI)alley.

This action was brought to recover the sum of 
50Z„ the defendant’s subscription to a policy of 
reinsurance for 7001., dated the 2nd May 1884, on 
the hull and machinery of the ship State o f F lorida, 
as and from New Y ork  to Glasgow, which was 
subscribed, on the defendant’s behalf, at a premium 
of th ir ty  guineas net per cent., which the under
w riters s till retained.

The policy was effected through Roxburgh, 
Currie, and Co., insurance brokers in  London.

By his statement of defence the defendant 
alleged that ho was induced to subscribe the 
policy in question by the wrongful concealment 
by the p la in tiff and bis agents of certain facts 
then known to the p la in tiff or his agents and 
unknown to the defendant, and which were 
material to the risk.

The concealment relied upon was, that the 
p la intiff, and those interested in  the insurance, 
and their agentB, concealed from the defendant 
the following facts:

(1.) That the steamship C ity  o f Borne, which had 
arrived in  Liverpool immediately before the policy 
in  question was effected, had brought news sup
posed by the p la in tiff, and by his agents, and 
by the owners of the State o f F lo rida , to relate to 
the State o f F lo rida , and tending to show that the 
vessel had been wrecked at sea.

(2.) That the C ity  o f Borne had received a signal 
from another vessel to the effect that such other 
vessel had on board the shipwrecked crew of a 
vessel, the firs t name of which was “  State.”

(3.) That i t  was currently reported in  Liverpool 
and Glasgow that the C ity o f Borne had spoken 
or received signals from a vessel w ith the ship
wrecked crew of the State o f F lo r id a  on board.

(4.) That the State o f F lo r id a  being long over
due two steamships had immediately before the 
date of the orders for insurance arrived in  the 
Clyde from New York, having started long after 
the State o f F lorida,, and that inquiries had been 
made of those on board as to the State o f F lo rida ,

(a) Reported, by E. A. Sckatchley, Esq., Barrister-at-Law.

and that those on board could give no information 
as to the said vessel, and could not explain her 
non-arrival.

(5.) That the p la in tiff, or his agents, had been 
in communication w ith the managers of the State 
o f F lo r id a  in Glasgow as to her non-arrival, and 
that Buch managers had informed the plaintiff, 
or his agents, that they could not account for 
her non-arrival unless some misfortune had 
happened to her.

The facts of the case, and the arguments of 
counsel, sufficiently appear in  the judgments.

The action was tried before Day, J. on the 
6th July 1885, and his Lordship gave judgment 
for the plaintiff.

The defendant appealed.
The appeal was heard on the 1st March 1886.
S ir Richard Webster, Q.C. and Gorell Barnes 

fo r the appellant.
The Attorney-General (S ir Charles Russell) 

Cohen, Q.C., and F . W. Hollam s, fo r the 
plaintiff.

The following authorities were referred to :
Fitzherbert v. Mather, 1 T. R. 12 ;
Phillips on Insurance, ss. 529, 549, 564;
Arnould on Marine Insurance, 5th edit. p. 564;
2 Duer on Marine Insurance, pp. 415, 416, 422 ;
Gladstone v. King, 1 Man. & S. 35;
Stribley v. The Imperial Marine Insurance Com

pany, 3 Asp. Mar. Law Cas. 134; 1 Q. B. D iv. 507;
Proudfoot v. Montefiore, 16 L. T. Rep. N. S. 585; 

2 Mar. Law Cas. O. S. 572 ; L. Rep. 2 Q. B. 511;
Ruggles v. General Interest Insurance Company, 4 

Mason, 74;
Stewart v. Dunlop, 4 Bro. Par. Cas. 483 ;
J. Park on Marine InsuranoeB, p. 447;
The General Interest Insurance Company v. 

Ruggles, 12 Wheaton, pp. 408, 410, 411, 412.
Cur. adv. vu lt.

M ay  22, 1886.—The following written judg
ments were delivered:—

Lord E sher, M .p.—The facts of this case 
necessary to be stated fo r the elucidation of the 
question which we have to decide, which facts 
were admitted or proved at the tr ia l before Day, J., 
try in g  the case w ithout a ju ry , are, that the 
p la intiff, trading as Blackburn, Low, and Co., 
carried on business at Glasgow as an underwriter 
and insurance broker, and that he had insured 
a Bhip, called the State o f F lo rida , for 15001. 
from  New Y ork  to Glasgow. The ship, which 
was a steamship, le ft New Y ork  on the I I t h  
A p ril, and was due in ordinary course at Glasgow 
on or about the 24th A p ril. The ship was also 
underwritten for fu rther amounts by or through 
Rose, Murison, and Thompson, another firm  of 
insurance brokers and underwriters in  Glasgow, 
who were the usual insurance brokers for the 
owners of the State o f F lo rida . On the 30th 
A p ril, the ship being four or five days overdue, 
the p la in tiff instructed his usual insurance 
brokers, Roxburgh, Currie, and Co., of Loudon, 
to reinsure, the ship fo r him  to the extent of 1000?. 
at or not exceeding ten guineas. These brokers 
answered on the same day tha t the insurance 
could not be done under twenty guineas; to which 
the p la in tiff replied, “ W hich not disposed to 
pay ; ”  and so by this answer the authority to 
Roxburgh, Gurrie, and Co. to insure for the 
p la in tiff was for the time ended. In  the mean
time, on the 28th A p ril, information, which was 
admitted at the tr ia l to be material, had been
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brought to Liverpool by a ship called the O ity  o f 
Borne. Before th is information was known to 
anyone in Glasgow, Rose, Murison, and Co., in 
structed the ir correspondents in  London (Rose, 
Thompson, Young and Co.) to reinsure in  London 
the ir existing insurances on the State o f F lo r id a  
to the extent of 15001. at fifteen guineas, and 
some such reinsurances were in  consequence 
effected in  London. On the 1st May Mr. 
Thompson, a member of Rose, Murison, and 
Thompson, told the p la in tiff in Glasgow that his 
firm  had effected some insurances in  London, and 
was thereupon requested by the p la in tiff to 
instruct Rose, Thompson, Young, and Co., of 
London, to reinsure 15001. fo r him, the p la intiff. 
This request was forwarded by Rose, Murison, 
and Thompson, as from themselves, to Rose 
Thompson, Young, and Co., at 11.30 on the 
1st May in  the following terms: “ Blackburn 
Low wish to reduce F lo r id a  lines ; cover to them 
15001. at fifteen guineas nett.”  The answer was 
that this could not be done under twenty guineas. 
A t 12.30 Mr. Murison, of Rose, Murison, and 
Thompson, had notice of the rumours which had 
reached Liverpool. He afterwards telegraphed, 
no longer in  the name of his own firm , but in  the 
name of the p la in tiff’s firm , to Rose, Thompson, 
Young, and Co., to offer twenty guineas. The 
answer came direct to the pla intiff. Further 
communications passed between the p la in tiff and 
Rose, Thompson, Young, and Co., the rates con
tinua lly rising. A t  4.33 on the 1st May, Rose 
Thompson, Young and Co. reinsured to 8001. for 
the p la in tiff; but at 4.53, when the lim it had 
risen to th irty-five guineas, the p la in tiff closed 
his negotiations through Rose, Thompson, Young, 
and Co. by a telegram : “ N ot inclined to extend 
lim it.”  A t  this moment, therefore, the p la in tiff had 
no insurance broker instructed to act fo r him. On 
the 2nd May the p la in tiff sent new instructions 
to his usual brokers, Roxburgh, Currie, and Co., 
to reinsure 7001. on his behalf, which they effected 
on the same day at th ir ty  guineas on the “  ship 
lost or not lost,”  and this was the insurance 
sued upon in this action.

I t  was at the tr ia l admitted, on behalf of 
the p la intiff, that the request to Rose, Murison, 
and 1 hompson to instruct Rose, Thompson, 
Young, and Co. constituted Rose, Murison, 
and 'I hompson the p la in tiff’s agents to effect 
insurance for him. This authority lasted u n til 
the p la in tiff was pu t into direct communica
tion w ith  Rose, Thompson, Young, and Co., 
when it, of course, ceased. In  like  manner 
Rose, 1 hompson, Young and Co. were agents 
ot the p la in tiff to effect insurance fo r him, 
u n til the ir authority ceased by reason of the 
p la in tiff’s refusal at 4.53 on the 1st May to 
extend the lim it given to them. The insurance 
on which the action was brought was effected 
through entire ly independent agents, Roxburgh, 
Currie, and Co., instructed after the authority 
given to others had ceased. But i t  appears that 
the information from Liverpool was given to 
Rose, Murison, and Thompson, w hilst by admis
sion they were agents of the p la in tiff to effect 
insurance for him. The ship was in  fact lost 
belore the policy sued on was effected. B ut it  
was admitted that the p la in tiff himself had no 
knowledge of the information given at Liverpool 
un til after the policy was effected ; and i t  is clear, 
therefore, that he and the defendant and Roxburgh,

a n d  Co. v. V ig o r s . [C t. of A pp .

Currie, and Co. negotiated and effected the 
insurance on the lond fide view by a ll of them 
that the ship was no more than an overdue ship. 
No part of the negotiations w ith the defendant 
passed in any way through Rose, Murison, and 
Thompson. The defendant relies on the want 
of communication to him of the information 
obtained by Rose, Murison, and Thompson, of a 
material fact, which information came to them 
whilst they were agents of the p la in tiff to effect 
insurance fo r h im ; and he insists on the applica
tion of a doctrine in  the form tha t “  the kDow- 
ledge. of an agent is the knowledge of his p rin
cipal.”  The p laintiff insists tha t the only true 
doctrine is, that the assured is bound by the 
knowledge of his agent who effects the insurance 
fo r him, or through whom tho insurance is 
effected, as if  he, the assured, had himself that 
knowledge at the time of the insurance; but that 
he is bound only to th is extent, that in case of 
misconduct of the agent in  effecting the insur
ance, he, the assured, cannot enforce the contract 
any more than i f  he himself had been gu ilty  
of the same misconduct. The question thus 
raised is really, what is the true meaning of the 
phrase, “  the knowledge of the agent is the 
knowledge of tbe principal P”  Those who have 
used i t  could not navo meant to  say that what is 
known to an agent is necessarily in  fact known 
to his principal; the phrase is only used in cases 
in which the principal is admitted to be in fact 
ignorant. The suggested meaning would there
fore bean absurd contradiction of the assumption 
on which i t  is founded. The phrase is, therefore, 
figurative. I t  was used by the firs t person who 
used i t  as a means of expressing tersely the idea 
which that person intended to convey w ith regard 
to the case then before him. I t  has been used in 
the same sense by those who have subsequently 
adopted i t  in precisely the same, or in  similar, 
circumstances. I t  is meant to be tersely descrip
tive rather than stric tly  accurate. One can only 
arrive at its  more accurate and unfigurative 
meaning by considering carefully the circum
stances w ith regard to which i t  has been used by 
persons whose authority is to bind or guide us. 
By these observations I  wish to guard against a 
danger which always arises from the use in law of 
these figures of speech. Their terseness prevents 
them, as I  have said, from expressing accurately 
the proposition they are used to enunciate. They 
are generally larger than that proposition. I f  then 
the terse expression is afterwards applied as an 
accurate expression of a legal proposition, i t  may 
be, and often is, used so as to embrace a case 
which, i f  the lim itations of the real proposition 
are called to mind, is seen at once to be out
side the more lim ited boundaries of the more 
accurate proposition, though w ith in  the larger 
boundaries of the picturesque phrase. As 
examples of what 1 wish to convey, I  w ill deal 
w ith  some of these oracular phrases. For in 
stance, the following : “  A  man is taken to intend 
the natural consequences of what he does.”  I f  
this were stric tly  adhered to, ninth-tenths of the 
cases of manslaughter would be cases of murder; 
an unskilfu l doctor would be a murderer; and so 
one acting in an uncontrollable access of passion. 
The phrase is, therefore, evidently too large. I f  
lite ra lly  applied, i t  would often be wickedly un
true. But as soon as you see that i t  has been 
only used as a guide in question of evidence, you
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perceive at once that i t  expresses only a good 
w orking rule from which to draw an inference 
o f intention, if  no other evidence counteracts the 
p r im a  fac ie  inference. When used by judges 
charging a ju ry , i t  has always easily been under
stood in  its more lim ited and accurate sense; 
when used by judges explaining the process of 
reasoning by which they have drawn a particular 
inference of intention, i t  has been used in the 
same sense. So the phrase, “  A  man is to be 
taken to know tha t which be w ilfu lly  abstains 
from knowing, or against which he w ilfu lly  shuts 
his eyes.”  I t  is a s till more inaccurate phrase 
than the former ; yet its  meaning is sufficiently 
obvious. I t  cannot mean that a man does not 
know what i t  states he does know. I t  means 
that, i f  a man asserts that he did not know a 
certain fact, and evidence is given which shows 
tha t he did know it, unless, if  such a th ing could 
be, he must have, what is picturesquely called, 
w ilfu lly  shut his eyes against the knowledge, 
the true inference is that, although he may not 
have been told the exact circumstances, or may 
not have seen w ith his eyes the exact details, he 
did in  tru th  know the fact with his mind, as much 
as i f  he had been told, or had seen every particular 
of it. Again, “  A  man who states that which is 
in  fact untrue, reckless whether i t  is true or false, 
is to bo taken to be malicious.”  I t  is a good 
working rule upon which p r im a  fac ie  to found an 
inference of malicious in te n t; but the want of 
such an intention may be demonstrated by 
counter evidence, as that the story was carelessly 
to ld to amuse, or in  order to  d ivert from an 
apprehended danger or otherwise. One has, 
therefore, to extract from such phrases the real 
legal proposition contained in  them. In  making 
this Bearch, one must recollect tha t every general 
proposition laid down by judges as a principle of 
law, as distinguished from an enactment by 
statute,is the statement of some ethical principle 
of r ig h t and wrong applied to circumstances 
arising in  real life, i.e., in the life  of social in te r
course, or in  the life of business. I f  the 
suggested principle is not obviously a rule of 
r ig h t and wrong, or i f  the suggested application 
cannot be supported by the suggested principle, 
the proposed application must be wrong or must 
be supported by some other principle of rig h t 
and wrong, or cannot be supported at all.

These observations must be brought to bear 
upon the phrase w ith  which we have to deal in  the 
present case. That i t  expresses a properly lim ited 
proposition of law has been above alleged to be 
absurd. L e t us try  i t  in one or two obvious 
instances. I t  cannot mean that the law holds 
that the principal does in  fact know what his 
agent knows, but what the law at the same time 
admits that the principal in  fact does not 
know. The law is never founded on absolute 
nonsense. The law does not hold that fo r 
every purpose the principal is to be deemed to 
hnow whatever becomes known to an agent of his 
in  the course of the agent’s employment. A  
merchant sells goods at sea or in  warehouse w ith 
a statement, not intended by him to be, or taken 
by the other party, as a warranty, tha t the goods 
are sound. If ,  when he makes such statement, 
he knows that i t  is untrue, he is gu ilty  of fraud. 
I f  he does not know or suspect the contrary of 
what he has stated, but his correspondent, or 
captain, or warehouseman, does know the contrary,

is the merchant g u ilty  of fraud? Certainly not. 
Is  he deemed to be gu ilty  of fraud so as tha t an 
action could be maintained against him to recover 
damages fo r a fraudulent misstatement P Cer
tainly not. The principal does not in  fact always 
know a ll tha t his agent knows. I f  the law held 
that he was in a ll cases for all purposes to be 
deemed to know a ll that his agent knew, the law 
would in  some cases mark him, w ith  gross in 
justice, w ith  an unwarranted Btigma; the law 
would countenance a gross violation of a simple 
rule of r ig h t and wrong. The law does not deem 
that to be which in tru th  is not. A ll  that the law 
does is that, in  some cases, i t  regulates the rights 
and liabilities of a principal by the knowledge of 
his agents. B u t then i t  does so, not by v irtue  
of a proposition tha t the knowledge of the agent is 
the knowledge of the principal, but upon another 
principle. In  many kinds of contract, as of 
purchase and sale, or h iring  and le tting , i f  a man, 
instead of himself negotiating and making the 
contract, intrusts those acts to an agent, be, the 
principal, cannot enforce the contract made on 
his behalf by his agent, i f  the contract is brought 
about by conduct of the agent which would in 
validate tbe enforcement of the contract, it the 
conduct had been pursued by the principal h im 
self, had he himself made the contract. I f  the 
agent procures the contract by fraudulent mis
statement, or a misstatement, or by a fraudulent 
concealment, or by a concealment which makes 
false the statements he has expressly or im pliedly 
made, such contract cannot be enforced by the 
principal. I t  is treated as void i f  sued upon at 
common law. or i t  is set aside upon application in  
equity. B u t under neither procedure could 
damages be recovered against the innocent p rin 
cipal upon an allegation of actual fraud by him. 
I t  is obvious, then, tha t the law does not say, in 
such cases, that the principal does know, or is to 
be deemed to know, what his agent knows. The 
principle of law applied to the case is a rule of 
r ig h t and wrong, immediately recognised to be 
ju s t when i t  is stated, that “ a man cannot, by 
delegating to an agent to do what he m ight h im 
self do, obtain greater rights thau i f  he did the 
th ing  himself.”  This rule, and its application, is 
obvious, and was as well known and applied 
before as after the phrase now in  question was 
invented, namely, tha t “ what is known to an 
agent is known to his principal.”  This phrase, 
when examined, is seen to contain no principle of 
law whatever. In  insurance law, i f  a contract of 
insurance is made directly between an assured 
and an underwriter, the contract cannot be en
forced i f  in  the course of the negotiations the 
assured has made a misstatement of a material 
fact, whether he has done so fraudulently or inno
cently. or i f  he has concealed a material fact, 
known to himself and not known to the under
writer, or which the underwriter ought to have 
known, whether he, the assured, has done so 
fraudulently or innocently. I f  then the agent of 
the assured to make the contract of insurance 
does that which i f  the assured himself had done 
i t  would have precluded him from insisting on 
the contract, the application of the principle 
above enunciated w ill prevent the principal from, 
in  such case, being able to insist on the contract. 
The result is not the consequence of the phrase 
treated as a principle of law, though the phrase, 

l in  a certain sense, makes a sufficient picture of
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the result. The principle which is applied is one 
whioh nan only be applied to the oonduct of an 
agent by or through whom the contract is 
made, although the phrase in  its terms would 
apply to other agents. A pp ly the phrase to 
other agents, as i f  i t  were a principle of law, 
and i t  w ill be seen to produce as manifest injustice 
in  the case of insurance principals and agents as 
i t  has been shown i t  would produce in other cases. 
This alleged principle is not the law of England 
in  any case, although in the caso of certain agents 
the principal is held to warrant the honesty of 
the agent, and is thereby liable in  respeot of the 
agent’s dishonesty. From these observations the 
conclusion is, that the phrase in  question cannot 
really be used as a guide to determine the 
question of the defendant’s liab ility  or non
liab ility  in  the present action. We must seek 
elsewhere for the principle which is to govern the 
case.

We have to see whether any true principle 
of insurance law w ill make the defendant liable 
in  the present case. In  order to determine this 
question, we muot see what oircumstances have 
been held to prevent the enforcement of a contract 
of insurance, and what are the principles under 
which those circumstances have been held to 
have that effect. Then we shall see whether any 
of those principles are applicable to the oircum
stances of the present case. M r. A rnould says 
tha t “  the principle is now firm ly established, that 
the misrepresentation from mistake, ignorance, or 
acoident of any material fact, however innocently 
made, w ill avoid the policy quite as much as in 
cases where such misrepresentation arises from 
a w ilfu l intention to deceive.”  And in  another 
place: “  Concealment in  the law of insurance is 
the suppression of a material faob w ith in  the 
knowledge of either party, which the other has 
not the means of knowing or is not presumed to 
know. . . . Whether such suppression of the
tru th  arises from the fraud of the assured (that is, 
from a w ilfu l intention to deceive fo r his own 
benefit), or merely from mistake, negligence, or 
accident, the consequences w ill be the same.”  
The substantial tru th  of these propositions is not 
disputed by anyone. They are a statement of the 
circumstances which w ill prevent the enforce
ment of the contract; but they do not contain 
the principle whereby such circumstanoes pro
duce such an effect. As to this, M r. Arnould says : 
“ The doctrine of the English courts is, that in 
the case supposed, although no pretence exists 
for anything like  actual fraud, yet the policy is to 
be considered void on the ground of constructive 
or legal fraud.”  This is direotly in contradiction 
of what has been said in  the former part o f this 
judgment. Duer, however, as is well known, 
does not adopt this princip le; but holds that i t  is 
a part of the contract that fu ll disclosure shall be 
made as well as that every representation shall be 
accurate. But, i f  this be correct, the contract 
should never be set aside or treated as void on 
the greund of concealment; the contract should 
stand and be treated as broken by the assured. 
This view would raise new complications which 
have never yet been urged. Phillips, who is, in 
m y opinion, always the more accurate guide, thus 
treats the matter of principle: “ The effect of 
a misrepresentation or concealment in  discharging 
the underwriters does not seem to be merely on 
the ground of fraud, as has been usually laid

down by writers on insurance, but also on the 
gtound o f a condition implied by the fact of 
entering into the contract, that there is no 
misrepresentation or concealment. M r. Duer 
criticises the phraseology of the books in  pu tting  
tne eneeb of a misrepresentation or concealment 
upon the contract entirely upon the ground of 
rau . Mr. Arnould adheres to this application of 

a erm for the sake of consistency w ith  the 
genera legal dootrine that what passes between 

e parties preliminary to a contract is not a 
par o it, and Bhonld not be imported in to  it. 
• Hu,lce a representation through mistake or 
in.i vortence has the same effect in  reference to 

r ™ nfc.or m  an intentional and lite ra lly  
l1 e . . ^^representation or concealment— 

10 ladooes him to enter in to a contract 
fn ic  f  wou d otherwise have declined, or to 
i  '  j  ess Premium than he would otherwise 

omanded he deems i t  to be excusable 
’fP  y . the term ‘ fraud,”  and thus bring 
Detrine on this subject nominally w ith in

cable ato n?r edged g6neral principle appli- 
f i  ■ ° ^ er contracts. But I  cannot th ink 

nhln n 113 atl°malous use of the term is justifi- 
i 0 8 rounch since ambiguous phraseo- 

, 13 no„t be tolerated in any science, 
nnsKitu58! ad *n that of law, where i t  can 
F ' v, ^ ke avoided, as i t  may easily be in this 
t ^  8tatlnS the practical doctrine in direct 
tlio  aa Fam,e that  i t  is an implied condition of 

n ra° t o( insurance that i t  is free from mis- 
n r i t J * 1 l 10a or concealment, whether fraudulent 
forfeit-1 ® l®take.”  He says lower down : “ The 
n r  n n r ,„ r e i  t'ie  insurance by misrepresentation 
cnnciiti?fa tIcBnt, ' 3 a forfeiture by a breach of a 
been ,■ fche contract, so i t  seems to have
to he f;?n9! dered by .Kent, 0 .”  This seems to me 
renreo o tJ'uc doctrine. The freedom from mis- 
rtrenlrle ^ l0n , o r . concealment is a condition 
o n  the r f 6 e° t l̂e r 'Sht of the assured to insist 
fnilnr, ptf {'ormanco of the contraot, so that on a 
Rsanre,! Perf°rmance of the condition the
thennht oann° t enforce the oontract. I  have 
heennoo necessary to bring out this view, 
can etr \  8eems tome tha t the only persons who 
whn a condition to a contract are those
noth in™ ao^5na*!:o the contraot. Those who have 
™ n n n t \ ° do w 'th  the making of the oontract 
conditionavt - â th i-g  to do w ith agreeing to a 
contract wi l °i1 ' a to affect the attaching of the 
the onnri t- 6 y ^ 0 makes the contract agrees to 
n ® C°ndlfc'0n that i t  shall not be binding on the 
i f  he h *  086 e9° or representative he is
been m iiit m „de any  misrepresentation, or has 
the n L '  ^  0 any concealment. This confines 
ce a lm o n i^  .°u adeged misrepresentation or con- 
consideraf0 Persons only. I t  confines the
by or thrn!i°Qh0f k*1 agent'8 c01ldact to the agent 
Arnnnhi Ugd whom the contract is made. Mr. 
that whn'i808 t  ,le Phrase, “  the principle here is 
know n in n ,18 known to the agent is impliedly 
the immnrl-eJ)r n0^ a''' ' ®u t this is applied to 
“ I f  Ihicuo lateiy preceding paragraph, which is, 
bv the na»Ver' j t l10 information so ccmmunicatod 
an afrent *)̂ e underwriter proceeds from
eivn^fliQ °- in®  assured, whose duty i t  was to 
r e8nrina;M ’ “ tedigence, the assured is just as 
would hn f  tru th  of the information as he
tion mnrlo °k ^ e  tru th  of a positive representa-
seems t ^ A blm?elf of same facts.”  I t  

that tho phrase “  tho agent whose
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duty i t  was to give the intelligence ”  means, in 
this context, the agent whose duty i t  was to give 
the intelligence to the u n d e rw rite r; i.e., i t  means 
the agent who effects or through whom is 
effected, the contract of insurance. And i f  so, 
the phrase as to knowledge is not wanted as a 
principle; there is another governing principle 
which suffices. Duer, in  hiB Lecture 13, discusses 
the cases o f Fitzherbert v. M ather ( l  T. B . 12) 
and Gladstone v. K in g  (1 Mau. & S. 35), and then 
states that “  to these decisions, i f  they are to be 
considered as affirm ing the rule tha t the know
ledge of an agent not authorised to insure may 
in some cases be jus tly  imputed to his principal, 
so that his silence shall have the effect of a con
cealment avoiding the policy or exonerating the 
underwriters from the loss, the reasoning and 
authority of a very eminent judge, distinguished 
for his accurate and profound knowledge of com
mercial law” —referring to Story, J.— “ are directly 
and irreconcilably opposed.”  Duer, in  sect. 28 
(Lecture 13) gives his own view ; but i t  is based 
entirely on his view that i t  is a part of the con
tract, not by way of condition, but by way of 
contractual undertaking, that no concealment of 
any kind Bhall occur. I t  w ill be found that 
Phillips in  his italicised propositions, which are, 
in my opinion, always nicely accurate, confines 
himself entirely to the acts or omissions of 
agents by or through whom the contract is 
effected (see sect. 543) : “  A  misrepresentation or 
concealment by the agent for effecting the 
insurance w ill defeat it ,  though not known to 
the assured.”  I t  is clear, 1 th ink, that in sect. 
549 he prefers the reasoning of Story, J. in 
Rugqles v. General Interest Insurance Company 
(4 Mason, 74) to that of the English judges, as 
reported in  Fitzherbert v. M ather (ubi sup.) and 
Gladstone v. K in g  (ub i sup .); and I  th ink  that 
the concluding paragraph of that section is 
rather forced from him by those cases than 
acquiesced in by his conviction. “  I  accordingly 
cannot but conclude,”  he says, “  that a policy 
made, as the case supposes, under an essential 
misunderstanding by both of the parties, in to 
which they are purposely and fraudulently led by 
a th ird , whether he be agent of one or both, or 
neither, is void.”  I  do not th ink  that the mind 
of the w riter went w ith that halting proposition.

But then another rule is suggested in argument, 
partly countenanced by Arnold and Duer, though 
they seem to base i t  on the English cases of 
Fitzherbert v. M ather (ub i sup.), and Gladstone v. 
K in g  (ub i sup.) rather than on any process of 
reasoning, and i t  seems to be this : “  Where any 
servant or agent of the assured ought by reason 
of the duty imposed upon him by his position 
w ith  regard to the assured to make to him  a true 
and immediate communication of a circumstance 
which, in  insurance law, is a material circum
stance, and if  he, neglecting such duty, either 
makes a false communication, or fails to make an 
immediate communication, or any communication 
at all, to his principal or employer, aud, by reason 
thereof, the principal or employer, the assured, 
fails to disclose that which, if  he had known it, he 
would have been bound to disclose, the contract 
of insurance cannotbe enforced.”  This suggested 
rule would be well founded, i f  the phrase that the 
knowledge of the agent is the knowledge of the 
principal were a legal proposition ; but i t  is not. 
To support the rule some principle must be

vouched. The rule contains two assertions on 
which i t  is based: the first, that there are 
servants and agents of the assured who, by reason 
of the ir position as such, are bound to give, not 
only true but immediate communication of certain 
facts; the second is, tha t the underwriter has a 
r ig h t to assume, as the foundation of his con
tract, that such servants and agonts have fulfilled 
the suggested duty. As to the first, no one 
doubts but that i t  is the duty of a servant or 
agent, as i t  is of everyone who makes a state
ment, to make i t  tru th fu lly ; but is i t  true to say 
tha t all servants and agents are, or even that any 
servant or agent is, bound, by reason only o f his 
re lation as such to his employer, to make an imme
diate  communication of everything that has 
happeued concerning his principal’s affairs ? I  
know of no such duty arising from the mere 
relation of master and servant, or of principal 
and agent. A  manager of a mercantile establish
ment in  a distant country probably makes only 
periodical reports. There is no apparent neces
sity for his making more frequent reports. There 
is no necessary reason why the captain of a ship 
should immediately report every accident to the 
ship, which accident would usually be already 
repaired. The law has no rig h t to imDly a duty 
as attached to the relation which does not neces
sarily follow from the relation. The supposed 
duty must exist whether the subject-matter is or 
is not insured, or is or is not to  be insured. 
There is nothing on which to found the suggested 
implied duty. I  feel certain that no such duty 
does in fact generally exist. As to the second, 
even supposing that such an implied duty does 
exist as between master and servant, or principal 
and agent, is i t  true to say that underwriters do 
rely upon an undertaking by the assured tha t his 
servants or agents w ill fu lfil the ir duty P Such a 
reliance has never yet been proved in  fact to be the 
rule of underwriters and assured. I  believe i t  to 
be incapable of proof, because i t  is wholly untrue 
in  fact The underwriter has been taught to 
rely, and does rely, upon the conduct of those 
w ith whom he deals, not upon the conduct of those 
w ith whom he has no relation, and of whose 
existence in many instances he knows and can 
know nothing. He is entitled to uberrim a fides 
from those w ith whom he deals. B u t the doctrine 
of uberrim a fides is fu lfilled completely if  those 
w ith whom he deals deal w ith him in  accordance 
w ith that rule. The suggested doctrine strikes 
an assured who has complied in  every possible 
sense w ith tha t exceptional rule of conduct of 
uberrim a fides. A  court of law has no righ t to 
imply this reliance of an underwriter, unless the 
implication is a necessary implication. I t  remains 
only then to deal w ith  the cited cases, and to 
deal w ith them in a court of error, where they 
are not to be followed or distinguished, but to be 
considered. And i t  may be wise to observe that 
they do not construe a contract or document, so 
that, whether r ig h t or wrong, other contracts and 
documents have been formed upon them, but lay 
down, as i t  is said, principles of law. And 
further they have never been absolutely acquiesced 
in, but have been canvassed and criticised 
from the time they were decided u n til now. 
The case of Fitzherbert v. M ather (ub i sup.) is d iffi
cu lt to appreciate, so fa r as consists in  gathering 
the principle which ought to bo extracted from i t  

1 on which the judges founded the ir decision. I



602 MARITIME LAW OASES.

Ct. op A pp.] Blackburn, L ow, and Co. v . V igors. [Ct. ok A pp.

confess that the reported judgment of Buller, J. 
puzzled me fo r long. I  th ink  I  now understand i t  
from the gloss put upon the judge’s phraseology by 
Duer in  note 11 to Lecture 14. Buller, J., he says, 
is s till more e xp lic it: “  Though the p la in tiff be 
innocent, yet i f  he build his information on that 
of his agent (which clearly means, i f  he adopt 
the information of his agent, and by subm itting i t  
to the underwriters  makes i t  the foundation of 
the contract) and his agent be gu ilty  o f a mis
representation, the principal must suffer.”  The 
gloss w ith in  the brackets, which I  th ink is cor
rect, shows that the case was decided on the view 
that the assured, who himself made the contract, 
made a representation which was a misrepresen
tation into which he, the assured, was led, by 
adopting and using innocently the misrepresenta
tion of his agent. I f  this be the true interpreta
tion of the case, i t  is in no way exceptional, but is 
w ith in  the most ordinary ru le  of insurance law. 
The case of Stewart v. Dunlop  (4 Bro. Par. Cas. 
483) is founded entirely on an inference of fact, 
more or less r ig h tly  inferred, that the agent who 
effected the insurance knew the inform ation 
which had arrived in  town. As to the case of 
Gladstone v. K in g  (ub i sup.), i t  is one of those 
cases which is differently explained by everyone 
who deals w ith  it. Everyone points out tha t the 
resulting decision, that the fraud of the master 
did not avoid the policy, but only exonerated the 
underwriter from payment of the average loss 
incurred before the policy, is strange and isolated. 
D uer doubts whether the le tter w ritten by the 
captain to his owners was not shown by the 
assured to the underwriters. I f  i t  was, i t  is again 
a case of innocent misrepresentation by the as
sured himself. The case is criticised by Phillips 
in  sect. 683. The reasoning of Story, J, in  Haggles 
v. General Interest Insurance Company (ubi sup.) 
seems to me to dispose of a ll that has been sup
posed to result from the case of Gladstone v. K in g  
(ub i sup.). He firs t gives strong reasons fo r sup
posing that the case was in reality decided as 
upon an innocent misrepresentation, i f  not, he 
on p. 78 deals w ith  the suggested reasoning 
“  The principle contended for,”  he says, “  is new. 
I f  well founded i t  must have often occurred. The 
general silence, therefore, is against it ,  but not 
decisive of its  merits. Upon what grounds does 
i t  stand ? N ot upon the ground of agency, for 
the master was not the agent as to the insurance. 
N ot upon the ground of imputed knowledge or 
fraudulent concealment, for tha t is excluded by 
the argument. I t  must, then, be upon the 
ground tha t the act of the master binds the 
owner, and that an omission of du ty to his owner, 
by which th ird  persons are prejudiced, destroys 
the rights of his owner, however innocent he may 
he. There is certainly no public policy or con
venience in  such a principle. The owner does not 
guarantee the fide lity  of the master to a ll the 
world, or to the insurer in  particular.”  In  this 
as matter of tru th  and real business conduct, I  
entirely agree. I  see no warrant fo r any other 
inference. I  th ink  i t  more candid to say at once 
that, in my opinion, Gladstone v. K in g  (ub i sup.), 
as reported, and certainly as relied on, is wrong. 
I  do not th in k  that an assured can properly be 
said to guarantee the fide lity of any of his agents. 
Certainly I  cannot bring my mind to say that the 
underwriter is to he assumed to rely upon the 
diligence and accuracy of an agent of the assured,

of whose existence, as in  this case, he could not 
have had a suspicion. Even i f  what is said about 
a captain or correspondent were true,which I  th ink  
i t  is not, the present case goes far beyond; for 
the defendant, the underwriter, had no reason to 
suppose that any other agent had been intrusted 
to insure. I  am prepared to decide this case upon 
the old, simple, recognised, and easily justified 
rule, that a contract of insurance is rendered 
abortive by an innocent misrepresentation or 
concealment of a material fact known to the 
assured, or to an agent of his by or through 
whom the contract is made, and which fact the 
underwriter neither knows nor is bound to know ; 
but is not rendered abortive by the misrepresen
tation or concealment of any other person or 
agent, whether innocent or fraudulent. I  can 
find a simple principle to support the first, namely, 
the principle I  have before stated, that a man 
cannot, by delegating to an agent to do what he 
m ight do himself, obtain greater rights than i f  
he did the th ing himself; le a n  find no principle 
on which to support the contrary of the second. 
Before closing, however, there remains the case 
of Proudfoot v. Montefiore (16 L . T. Rep. N . S. 
585; 2 Mar. Law Cas. 0 . 8. 572; L. Rep. 2 
Q. B. 511), which, on account of its  importance, 
I  reserved fo r minute consideration, u n til after 
I  had exhausted principle and a ll other autho
rities. I t  is made in the judgment to depend 
on the cases of Fitzherbert v. M ailie r (ub i sup.), 
and Gladstone v. K in g  (ub i sup.): “ Upon the 
above facts,”  the judgm ent says, “  the question 
arises whether the p la in tiff, the assured, is so far 
affected by the knowledge of his agent of the loss 
of the vessel and damage to the cargo, as that 
the fraud thus committed on the underwriter 
through the intention or concealment of the agent, 
though innocently committed, so far as the 
p la in tiff is concerned, w ill afford a defence to the 
underwriter on a claim to enforce the policy. 
Two cases decided in  th is court, one in the time 
of Lord Mansfield, the other in  tha t of Lord 
Ellenborough, establish the affirmative of this 
proposition.”  I  have already endeavoured to 
show that Fitzherbert v. M ather (ub i sup.) does by 
no means support this proposition. I f  Gladstone 
v. K in g  (ub i sup.) does support it, I  must say that, 
as I  cannot agree w ith  tha t case so interpreted, 
I  cannot agree w ith this case founded on it. The 
Chief Justice then states that the reasoning of 
Duer fu lly  establishes that tho judgment of 
Story, J., in Buggies v. General Interest Insurance  
Company (ub i sup.) is erroneous. I f  M r. Duer’s 
view is righ t, tha t there is a contractual under
taking by the assured tha t every material fact 
shall be disclosed, i t  follows, of course, tha t 
Story, J. is wrong. But, as I  have said, I  look in  
vain in  a policy in  ordinary form for any such 
contract. The Chief Justice then lays down the 
following proposition: “ I f  an agent, whose duty 
i t  is, in  the ordinary course of business, to com
municate information to his principal as to the 
state of a ship and cargo, omits to discharge such 
duty, and the owner, in  the absence of informa
tion as to any fact material to  be communicated 
to the underwriter, effects an insurance, such 
insurance w ill be void, on the ground of conceal
ment or misrepresentation. The insurer is 
entitled to assume, as the basis of the contract 
between him and the assured, that the latter w ill 
communicate to him every material fact of which
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the assured has, or in  the ordinary course of 
business ought to have, knowledge; and that the 
la tter w ill take the necessary measures, by the 
employment of competent and honest agents, to 
obtain through the ordinary channels of intelligence 
in  use in the mercantile world, all due informa
tion as to the subject-matter of the insurance. 
This condition is not complied w ith  where, by the 
fraud and negligence of the agent, the party pro
posing the insurance is kept in  ignorance of a 
material fact, which ought to have been made 
known to the underwriter, and through such 
ignorance fails to disclose it.”  Now, I  w ill again 
examine the different parts of this proposition. 
The duty relied upon, namely, that of communica
tion by an agent or servant, cannot be a duty im 
posed in a particular case by a specific order of 
the owner to his servant or agent, for i f  so, the 
alleged in firm ity  in  the policy w ill depend upon 
whether such order has or has not been giveD. 
I t  must therefore be a duty, i f  any, held to arise 
in  contemplation of law necessarily by reason of 
the relation between owner and agent. And, as I  
have before stated, the alleged duty is useless for 
the purpose for which i t  is suggested, unless the 
duty is a duty to give immediate information. I  
know of no such implied duty. I  know of no 
agent or servant of a shipowuer, s till less of an 
owner of cargo, whose implied duty i t  is, by any 
implication which a court is justified in making, 
to communicate immediate information of every 
or of any accident happening to the Bhip or cargo 
in the course of a voyage. The proposition is 
again, I  venture to say, obviously inaccurate in 
coupling concealment and misrepresentation, as if  
the doctrines of insurance law were identical as to 
both. I f  the owner makes a misrepresentation, 
the policy no doubt cannot be enforced, however 
much the owner may have been misled into 
making the representation. But, w ith regard to 
concealment in the sense of mere non-disclosure, 
the law is not the same as in the case of misrepre
sentation. The proposition then states “  tha t the 
insurer is entitled to assume, as the basis of the 
contract between him  and the assured, that the 
la tte r w ill communicate to him  every material 
fact of which the assured has knowledge.”  This 
is undoubtedly correct, i t  being the necessary 
consequence of the doctrine of uberrim a jides. But 
the proposition proceeds, “  that the insurer is 
entitled to assume tha t the assured w ill com
municate to him every material fact of which 
the assured ought in  the ordinary course of 
business to have knowledge.”  This branch as
sumes that the assured has not the knowledge ; 
the doctrine of uberrim a jides therefore does not 
reach it. W hy the insurer has a r ig h t to assume 
tha t the assured w ill communicate to him what 
the assured by the hypothesis does not know is a 
proposition which passes my comprehension. The 
proposition then lays down “  that the insurer has 
a r ig h t to assume that the assured w ill take the 
necessary measures, by the employment of com
petent and honest agents, to obtain a ll due in 
formation.”  B u t the proposition, by using tho 
phrase “ the necessary measures,”  assumes that, 
although the assured has taken every reasonable, 
or even possible, measures to employ competent 
and honest agents, be may have failed to succeed, 
and therefore had failed to take “  the necessary 
measures.”  And i t  fails to touch the case of 
there being, by accident or momentary negligence

of the agent, a failure, although the agent is in 
every sense a competent and honest agent. I t  
seems to me tha t th is whole proposition is a finely 
w ritten  deduction from the case of Gladstone v. 
K in g  (ub i s u p .); but that, as a business or legal 
proposition, i t  w ill not bear close examination. 
I t  is further suggested in  this case of Proudfoot 
v. Montejiore (ub i sup.) tha t the proposition laid 
down in  i t  rests on a ground of public policy. 
B ut in  the firs t place i t  seems d ifficu lt to see how 
public policy can be affected by any circumstances 
relating to the power between the parties of en
forcing or repudiating a contract of insurance 
any more than of any other contract. And, 
secondly, i t  seems difficu lt to  reconcile the in te r
ference of the doctrine of public policy in  the 
case of a contract of insurance on ship or goods 
lost or not lost, one step beyond affirm ing that 
the parties who are allowed by law to enter into 
this hazardous and well-nigh gambling specu
lation of whether a loss has or has not already 
happened must be equally informed or equally 
ignorant. I  am, for all these reasons, o f opinion 
that in th is caso the p la in tiff was entitled to 
recover, and that the appeal should be dismissed.

L indley, L.J.—This was an action brought on 
a policy of insurance on the steamship F lo r id a  
(lost or not lost) subscribed by the defendant, 
and dated the 2nd May 1884. The claim was fo r 
a total loss by perils of the sea; and the 
material defence was tha t the defendant was 
induced to subscribe the policy by the w rongful 
concealment by the p la in tiff and his agents of 
certain) material facts known to the p la in tiff or 
his agents and unknown to the defendant. The 
case was tried before Day, J. A t  firs t there was 
a ju ry , but the ju ry  were discharged by consent, 
the defendant by his counsel electing not to 
go to the ju ry  on the question whether the 
p la in tiff himself concealed any information 
known to h im ; the defendant was content to 
rest his defence on the undisputed facts, and on 
the point of law arising from them. Day, J. gave 
judgment for the p la in tiff for the whole sum 
claimed. The undisputed faots of the case were 
as follows : The p la in tiff was an underwriter and 
insurance broker at Glasgow, and was under
w rite r of a policy on the ship. The policy had 
been effected by the owners of the ship through 
Rose, Murison, and Thompson, of Glasgow, who 
were the brokers for effecting insurances upon 
her. The ship had sailed from New Y o rk  on the 
11th A p ril 1884, and was due at Glasgow on or 
about the 25th. The ship not having arrived, 
the pla intiff, desiring to protect himself from 
loss, endeavoured on the 30th A p ril to effect a 
reinsurance. He firs t attempted to do this 
through Roxburgh, Currie and Co.; but, the 
terms being too high, no insurance through 

'them  was then effected. The next day — 
viz., on the 1st May— the p la in tiff saw Mr. 
Thompson, a member of the firm  of Rose, 
Murison, and Thompson, and asked him about 
the ship, and requested him  to telegraph to the 
London agents of his firm —viz., to Rose, 
Thompson, Young, and Co.—to effect an insur
ance for 15001. at 15 guineas; and a telegram to 
this effect was accordingly sent by Rose, Murison, 
and Thompson, of Glasgow, to Rose, Thompson, 
Young, and Co., of London, between 11 and 12 
o’clock. A t  12.30 on the same day, a M r. M urray 
gave Murison im portant information brought to
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Glasgow by another ship, and which information 
was calculated to excite suspicion of the loss of 
the F lo r id a  some days previously. I t  was after
wards proved that th is suspicion was well 
founded, and that the F lo rida  had, in fact, been 
lost some days previously. The information thus 
communicated by Murray to Murison was com
municated to him because Rose, Murison, and 
Thompson were brokers to the ship, and had, 
as already stated, effected insurances upon 
her. The information thus obtained by Murison 
was never disclosed by him to the plain
t i f f  ; and, having regard to what took place 
at the tria l, the p la in tiff himself rnuBt be 
assumed to have known nothing whatever 
about the matter, and to have concealed 
nothing himself. Shortly after the above in ter
view, Rose, Thompson, Young, and Co., of 
London, telegraphed to Rose, Murison, and 
Thompson, of Glasgow, “  Twenty guineas paying 
freely, and market very stiff. L ike ly  to advance 
before day is out.”  This telegram was shown to 
the plaintiff. Rose, Murison, and Thompson then 
telegraphed back, not in their own names, but in 
the name of the p laintiff, to Rose, Thompson, 
Young, and Co., “  Pay 20.”  The p la in tiff being 
thus put in direct communication w ith Rose, 
Thompson, Young, and Co., received a tele
gram back to the effect tha t nothing could 
be done fo r less than 25 guineas; but u lt i
mately the pla intiff effected an insurance 
through Rose, Thompson, Young, and Co., for 
8001 at 25 guineas. This, however, is not the 
policy sued on in this action. On the same 1st May, 
and after the p la in tiff had been put in  direct 
communication w ith Rose, Thompson, Young, 
and Co., and had been told by them that nothing 
could be done for less than 25 guineas, the p la in tiff 
effected another insurance on the F lo r id a  through 
Roxburgh, Currie, and Co., for 5001 at 25 guineas. 
This again is not the policy in question in this 
action. On the next day—viz., the 2nd of May— 
the p la intiff, through Roxburgh, Currie, and Co., 
effected a further insurance w ith the defendant 
for 700Z. at 30 guineas ; and this is the policy on 
which this action is brought. The defendant 
resists payment on the ground that he was not 
informed of the facts which had been communi
cated to Murison by Murray on the 1st May, and 
which, i t  was admitted, were material to the risk. 
The p la in tiff’s counsel conceded that, i f  the 
pla intiff had himself known of those facts, and 
had concealed them from the[defendant, he 
would not be liable on the policy. The p la in tiff’s 
counsel further conceded that, i f  the policy in 
question had been effected through Rose, Murison, 
and Co., and they had concealed from the defen
dant the information given by Murray to Murison, 
the defendant would not be liable to tho p la in tiff 
on the policy. B u t the pla intiff’s counsel con
tended that, as the pla intiff himBelf acted in 
good faith, and in ignorance of the facts disclosed 
to Murison, and did not effect the policy sued on 
through him, or his firm , but through other 
agents who knew no more than the p la in tiff 
himself knew, tho p la in tiff is entitled to re
cover on the policy. This was the view adopted 
by the learned judge who tried the action. The 
defendant, on the other hand, contends that 
the knowledge acquired by Murison, whilst he 
was endeavouring to effect an insurance for the 
p la intiff, must, in point of law, bo imputed to

them ; and that, as between the p la in tiff on the 
one side and the defendant on the other, the 
p laintiff, rather than the defendant, must suffer 
from the omission on the part of Murison to 
communicate what he knew to the plaintiff. In  
support of th is contention certain authorities 
were referred to which i t  is necessary to examine. 
The firs t is FUzherbert v. Mather (1 T. R. 12). 
That was an action on a marine policy on a cargo 
of oats (lost or not lost) belonging to the 
p la intiff. The policy was effected through a 
person of the name of Fisher. The oats were 
bought by Bundock, acting for the p la intiff, from 
a person named Thomas, who shipped them, and 
who, by Bundock’s orders, sent a b ill of lading 
and invoice to Fisher. Thomas also wrote to 
Fisher, Btating that the oats had been shipped, 
and that the vessel, on board which they were, 
had sailed. A fte r this letter was written, but 
before ic could have loft the town where it  
was posted, Thomas learned that tho vessel 
was lost. B u t he Baid nothing about it, and sent 
no further letter, and Fisher knew nothing of the 
loss. He acted bond fide, and effected the 
insurance after he had received Thomas’ letter 
above alluded to. I t  is not stated that this 
letter was shown to the defendant, although 
there is some reason for supposing that i t  was. 
But, even i f  i t  was not, s till the information on 
which Fisher acted was obtained from Thomas, 
who was directed by Bundock, and i t  would seem 
also by the plaintiff, to communicate w ith Fisher; 
and Thomas wrote to Fisher expressly that he 
m ight insure i f  he liked. Moreover, the p la in tiff 
himself instructed Fisher to insure as soon as the 
bills were sent him. The court construed this as 
meaning as soon as they came from Thomas. 
The court appear to have come to the conclusion 
that the pla intiff referred Fisher to Thomas for 
information, and thereby, in effect, through 
Thomas supplied Fisher w ith defective informa
tion. The court held that the policy was effected 
by misrepresentation; that Thomas had been 
guilty, i f  not of fraud, at least of great negli
gence ; that the concealment by him from 
Fisher, and therefore from the underwriter, of 
the loss of the oats, vitiated the policy, although 
both the p la in tiff and Fisher acted in perfect 
good faith. I t  is to be observed that Ashurst, J. 
decided this case on the ground that Thomas 
knowledge was to be treated as the knowledge 
of the p la in tiff; but tho reBt of the court seem to 
have treated the case as one of d irect misrepre
sentation, though an innocent one so far as the 
pla intiff and Fisher were concerned. The next 
case is Gladstone v. K ing  (1 Mau. & Sel. 35). 
This was an action on a policy on a ship lost or 
not lost. The plaintiffs were her owners, and 
they claimed to recover damages fo r an in ju ry  
sustained by the ship by getting on a rook before 
the policy was effected. The captain of the ship 
had w ritten to the plaintiffs after the accident, 
and before the policy was effected ; but he had 
not alluded to the accident, and the plaintiffs 
knew nothing of i t  un til after the ship arrived 
home. The court nevertheless decided that the 
plaintiffs could not recover. The court held 
that i t  was the duty of the captain to 
inform the plaintiffs of the fact that the 
ship had been on a rock and sustained in jury, 
and that his omission in  this respect, by means of 

1 which the owners were prevented from disclosing
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the accident to the underwriters, operated as an 
exception of that particular risk out of the policy. 
Lord Ellenborough, in this case, appears to have 
been influenced by the consideration of the danger 
there would be to underwriters if  captains were 
permitted to w ink at accidents w ithout hazard to 
the owners, and so always enable them to throw 
past losses on insurers. This case certainly went 
beyond Fitzherbert v. M ather (ubi sup.), for the 
captain had nothing to do w ith the insurance, and 
he was not referred to by the plaintiffs for 
information. What, however, he knew was treated 
as impliedly known to the plaintiffs, although he 
did not te ll them what he knew. The next case 
is Proudfoot v. Montefiore (10 L .T . Rep. N . S.585 ; 
L. Rep. 2 Q. B. 511). I t  was an action on an 
agreement to insure some madder belonging to 
the plaintiff. Rees was the p la in tiff’s agent at 
Smyrna to buy and ship madder for h im ; and 
Rees had bought and shipped for the p la in tiff a 
cargo of madder on board a vessel which was lost 
soon after she sailed. Rees knew of the loss, and 
m ight have informed the p la in tiff of i t  by 
telegram; but he purposely refrained from doing 
so in  order that the p la in tiff m ight be able to 
insure in ignorance of what had occurred. The 
pla intiff did, in  fact, insure the cargo before he 
knew of the loss, and the slip was signed by the 
defendants in ignorance of what had happened. 
The court decided against the plaintiff, although 
he personally had acted in  good faith, and had 
concealed nothing w ith in  his personal knowledge. 
The grounds of the decision are given on page 521 
as follows : “  Notwithstanding the dissent of so 
eminent a ju ris t as Story, J., we are of opinion 
that the cases of Fitzherbert v. Mather (ubi sup.) 
and Gladstone v. K in g  (ubi sup.) were well decided; 
and that i f  an agent, whose duty i t  is, in the 
ordinary course of business, to communicate 
information to his principal as to the state of a 
ship and cargo, omits to discharge such duty, and 
the owner, in the absence of information as to any 
fact material to be communicated to the under
w riter, effected an insurance, such insurance 
w ill be void on the ground of concealment or mis
representation. The insurer is entitled to assume, 
as the basis of the contract between him and the 
assured, that the latter w ill communicate to him 
every material fact of which the assured has, or 
in the ordinary course of business ought to have, 
knowledge; and that the latter w ill take the 
necessary measures, by the employment of com
petent and honest agents, to obtain, through the 
ordinary channels of intelligence in use in  the 
mercantile world, all due information as to the 
subject-matter of the insurance. This condition 
is not complied w ith where, by the fraud or 
negligence of the agent, the party proposing the 
insurance is kept in ignorance of a material fact, 
which ought to have been made known to the 
underwriter, and through such ignorance fails to 
disclose it. I t  has been said, indeed, tha t a party 
desiring to insure is entitled, on paying a corre
sponding premium, to insure on the terms of 
receiving compensation in  the event of the 
subject-matter of the insurance being lost at the 
time of the insurance, and that he ought not to 
be deprived of the advantage, which he has paid 
to secure, by the misconduct of hia agent. But 
to th is there are two answers: first, that, as we 
have already pointed out, the implied condition on 
which the underwriter undertakes to insure—

not only that every material fact which is, but 
also that every fact which ought to be, in  the 
knowledge of the assured shall be made known 
to him— is nob fulfilled ; secondly, as was said by 
the court in Fitzherbert v. M ather (ub i sup ), where 
a loss must fa ll on one or two innocent parties 
through the fraud or negligence of a th ird , i t  
ought to be borne by the party by whom 
the person gu ilty  of the fraud or 
has been trusted or employed. By thus holding, 
wo shall prevent the tendency to fraudulent 
concealment on the part of masters of vessels 
and agents at a distance, in  matters on which 
thev ought to communicate information to the ir 
principals; as also any tendency on the part 
of principals to encourage the ir servants and 
agents so to act. For these reasons our judg
ment must be for the defendant. ’

The last authority which i t  is necessary to 
refer to is S tribU y  v. The Im p e ria l M arine  
Insurance Company (3 Asp. Mar. Law Gas. 154,
1 0  B D iv. 507). I t  was an action by the 
owners of a ship for a total loss; and one point 
raised was whether the fact that the captain had 
not informed the plaintiff, and that he, therefore 
had not informed the defendant of the fact that 
the vessel had encountered a storm and lost an 
anchor before the policy was effected, vitiated 
the policv. I t  was held that i t  did not. I  under
stand this decision as, in substance, similar to 
Gladstone v. K in g  (ubi sup.). Ihe Pr '^ ip le  on 
which FUzherbert, v. M ather (ubi sup.) and G lad
stone v. K in g  (ubi sup.) are> based has been much 
discussed, and, as stated by the cou rtm  P W -  
foo t v. M ontijiore (ubi sup.), Story, J. in 
v General Interest Insurance Company (*  Mas. 74) 
declined to follow it. H is view however, is 
opposed to that of the Supreme Court of the 
United States (12 Wheaton 408), and to that of 
Phillips and Duer (sect. 549), and has not been 
adopted in this country. I t  appears to me to be 
established by the cases to which I  have referred 
that, in  order to prevent fraud and w ilfu l igno - 
ance on the part of persons effecting insurances, 
no policy can be enforced by an assured, who has 
been deliberately kept in  ignorance of material 
facts by someone whose moral, i f  not legal, duty 
i t  was to inform  him of them, and who has been 
kept in such ignorance purposely in  order that he 
m ight be able to effect the insurance without 
disclosing those facts. The person who allows 
the assured to effect a policy under such circutn- 
stances as I  am now supposing does not act 
fa irly  to the underwriters; and, although such 
person may owe them no legal duty, the assured 
cannot, in  fairness, hold the underwiters to the 
contract into which they have, in  fact, entered 
under these circumstances. The assured may 
himself be perfectly innocent when he effects the 
insurance; but as soon as he is informed of the 
facts i t  ceases to be righ t on his part to take 
advantage of the concealment w ithout which that 
insurance would not have been effected. In  other 
words, the assured cannot take advantage of the 
ignorance in  which he has been improperly kept 
by one who ought to have told him  the tru th . I f  
i t  was the legal duty of the person who has so 
kept him in ignorance to inform him of the facts 
concealed, i t  is, I  th ink, clearly settled tha t he 
cannot avail himself of his own personal ignor- 
anoe of them. But i f  there is no such legal duty 

1 to him, the samo consequence appears to me
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to follow i f  there was a moral duty to te ll him 
the tru th . He may exclude a ll legal duty to be 
informed of what has occurred by giving instruc
tions dispensing w ith  inform ation; and such 
instructions may be given fo r reasons which 
exclude all inference of fraudulent in tent on his 
part. But in  such a case i t  appears to me that 
he cannot enforce a contract of insurance obtained 
by such unfair means as those supposed. In  my 
opinion, Duer (2, sect. 647) and Phillips (1, sect. 537) 
are both righ t in  contending that fraud on 
the part of the assured is not essential to dis
charge the underwriters on the ground of mis
representation or concealment. I t  is a condition 
of the contract tha t there is no misrepresenta
tion or concealment either by the assured or by 
anyone who ought, as a matter of business and 
fa ir dealing, to have stated or disclosed the facts 
to him or to the underwriter fo r him. I f  this 
view of the law be correct, i t  follows that the 
p la in tiff cannot recover in  this action. The 
omission of Murison to te ll the p la in tiff what he 
knew, and the remarkable course his firm  took of 
discontinuing negotiations themselves, and of 
pu tting  the p la in tiff in  direct communication 
w ith  Bose, Thompson, Young and Co., are only 
to be explained upon the theory that the plain
t i f f  was purposely kept in  ignorance in  order 
that he m ight insure on more favourable terms 
than he otherwise m ight have done. I t  appears 
to me to have been clearly Murison’s duty to the 
p la in tiff to give him the information he had, so 
that he m ight, by disclosing what he knew, 
and increasing his offer, cover the increased 
risk. Murison was not a stranger under no 
obligations to the plaintiff. He was employed 
by him to effect an insurance, and w hilst so 
employed he acquired important knowledge 
respecting the ship. I  cannot doubt that i t  was 
his duty to disclose th is to the p laintiff, and not 
to  let him  go on to insure in ignorance of what 
i t  was of the utmost importance he should 
know. The p la in tiff cannot, in  my opinion, 
obtain any advantage from this breach of duty 
to himself. As between himself and the defen
dant, the p la in tiff is the person to suffer from 
the mistaken view his own agents took of 
the ir own duty. Their conduct vitiates this 
policy, although i t  was not effected through them, 
nor u n til after their agency had ceased ; for, had 
i t  not been for the ir breach of duty, the policy 
could never have .been effected for the premium 
which the p la in tiff paid. I  have not based my 
judgment on the maxim that the knowledge of an 
agent is the knowledge of his principal ; for, like 
the Master of the Rolls, I  distrust such general 
expressions, which are quite as like ly to mislead 
as not. But, for the reasons I  have stated, the 
decision of Day, J. was, in  my opinion, erroneous, 
and judgment ought to be entered for the defen
dant, w ith costs here and below.

L opes, L.J.—I  have arrived at the same con
clusion as L indley, L.J. ; but the case is so 
important that I  wish to give a separate judg
ment stating my reasons. I t  is unnecessary to 
re-state the facts of this case. They have been 
already fu lly  stated, and are undisputed. I  
propose shortly to state the conclusion at which 
I  have arrived after much consideration, and 
my reasons fo r that conclusion. I t  is clear law 
that, i f  the policy sued on in this action had been 
effected through the agents to whom the material

communication was made, and who suppressed 
it ,  the assured, though ignorant o f the com m uni
cation, could not have recovered from  the under
w rite rs, because there had been a concealment of 
a m ateria l fact by the agent of the assured. The 

n° U L  ? i ° i  t^ e agent in  such circumstances 
wou d be the knowledge o f the p rinc ipa l— a phrase 
which I  understand to  mean tha t the principa l is to 

e as responsible for any knowledge o f a m aterial 
c acquired by his agent employed to  obtain the 

insurance as i f  he had acquired i t  himself. In  
what does the present case d iffe r from  the one 
above stated, where the law is clear ? I t  d iffers 

n y in is, tha t here the policy was effected not 
tv  t [-le r aK6nt  who had acquired and con- 

mi hi w " lfo r«la tion in order tha t his principa l 
K , u Cne?  an insurance upon favourable terms, 

rough another agent subsequently employed, 
’.'as we as his principa l, was innocent o f any 

p vious concealment. The p la in tiff ’s contention 
u ’ . . at l t  18 on ly  the concealment of m aterial facts 

Ti?en t who effects the policy th a t vitia tes 
, t  le concealment by any other agent, and 

Tim °arn.et Judge in  the cou rt below so held. 
arm„?UeSt\° n r “ sed seems to  be whether, i f  an 
nm t ®mPl°yed to effect an insurance purposely 
j. ! 8 ? communicate m aterial facts which came 

, . I3 knowledge d u rin g  his employment (facts 
• l, waij  his du ty  to communicate to  his 

p ncipal), i t  is a concealment which w ill avoid 
i h J n8r nce, elIected hy  an innocent principa l 

another agent ignorant of any such 
ncea ment. A u th o r ity  and p rinc ipa l compel 

w ill r  aasJve*’ ''hat question in  the affirm ative. I  
nac . d®al w ith  the authorities. The earliest 
case is Fitnherbert v. M ather (1 T. B . 12). In
tho CaSj  seeuis to have been held that, where 
lilnm °nC*ac  ̂ the assured was wholly free from 

e?r  suspicion, his policy was avoided by the 
a m i T i  and v ‘r tual misrepresentation of an 
t lm ; C Wil°  aad no authority to procure or direct 

f  ,1,nsurance- He was the consignor and shipper 
I ,, 6 S°°us insured. The judges thought the 
. “  a misrepresentation. The court

f i,r  ^  thought that i t  was the duty of the agent 
“  aver e n  information of the loss. The con- 
, ° f  the agent was the ground of the

flm ! l0n' le iusured was held to be affected by 
nmni0" ?  meE,i an agent other than an agent 
■ P °yeu to obtain an insurance. The next case 
anon 8i°ne V' K in g  M au. & S. 34). The insur- 

6 0Qc a Ŝ *P on a specified voyage. I t  
, maue after the risks had commenced; but 

:  8 term (lost or not lost) i t  related to their
Wlmme?nCement’ and covered all p rio r losses, 
o J* ‘ he policy was effected, no such loss was 

, the owners to have occurred ; but a 
hnrl ,s ^ad *u fact occurred which the master 

'acted to communicate, although the 
^ at lon m ight have been given in  time to 
, ‘ , . governed the terms of the insurance. He 
Vmri r, 8Cfc W1’itten to his owners after the loss 

e , . aPPened, and they were in  possession 
hnf i®tter when they effected the policy, 

\  contained no mention of the loss, 
thia i ° f f  lb appear from the report that 
Tn r  was ®hown to the underwriters,

Wa^  re.Presentation was made to them 
thn no uPon. lts contents. In  respect to them 
in 8? .w,aH Slmply that of the concealment of a 

, . was unknown to the assured, but
heir agent was bound to communicate, and



607MARITIME LAW OASES.
Blackburn, L ow, and Co. v . V igors. [Ct. or A pr.Ot. op A pr.]

m ight have communicated, and i t  was so treated 
by a ll the judges. I t  was for the recovery of the 
partial loss that the action was brough t; and i t  
was the opinion of the court that the conceal
ment of the master, although not being fraudu
lent, i t  did not operate to avoid the policy, yet 
exonerated the underwriter from the payment of 
the loss. Lord Ellenborough remarks that unless 
this rule was adopted, the master would be 
instructed to remain silent in  all s im ilar cases, 
and they (the underwriters) would incur the 
certainty of being rendered liable fo r all antece
dent average losses that they could not prove to 
have been known to the assured. These decisions 
established that the knowledge of agent, not 
authorised to insure, may be imputed to his 
principal, so that his silence shall have the effect 
of a concealment avoiding the policy and exoner
ating the underwriters from the loss. They seem 
to me d fo r t io r i cases to the present. The master 
had nothing to do w ith  the insurance. H is 
knowledge was, however, imputed to the plain
tiffs, although he did not communicate to them 
what he knew. Proudfoot v. Montefiore (16 
L. T. Bep. N . S. 585; 2 Mar. Law Cas. 0. S. 
572; L . Bep. 2 Q. B. 511) is a comparatively 
recent case. The p la in tiff in Manchester em
ployed an agent at Smyrna, who purchased and 
shipped fo r him there a cargo of madder, of 
which he advised him on the 12th Jan., and 
forwarded the shipping documents on the 19th. 
The ship sailed on the 23rd of that month, and 
went ashore the same day. whereby there was a 
total loss of the cargo. Next day the agent had 
intelligence of the' loss, and m ight have tele
graphed the casualty to his principal immediately, 
but refrained on purpose that his principal m ight 
insure the cargo. On the 26th, which was the 
earliest post day for England, he announced the 
loss to his principal by letter. Meanwhile, before 
the arrival of that letter, after the loss had been 
posted in Lloyd’s Lists, the principal effected an 
insurance on the cargo. I t  was held the policy 
was void on the ground of concealment of material 
facts known to the agent, and therefore knoivn to 
the p rinc ip a l. A ll  the cases, both English and 
American, were reviewed, and the judgment of 
the court, consisting of Oockburn, O.J., Black
burn and Shee, JJ., was delivered by Cockburn, 
O.J., and unless that judgment is overruled i t  is 
clear that an assured cannot recover on a policy, 
when he has been designedly kept in ignorance 
of material facts by somebody whose duty i t  was 
to communicate them. The Chief Justice in  his 
judgment says : “  There was, therefore, no fraud 
or undue concealment by the pla intiff ”  (the 
assured) “  of a material fact w ith in  his personal 
knowledge. On the other hand i t  is clear that 
the fact of the loss of the vessel and damage to 
the cargo m ight have been communicated to him 
by Bees by means of the telegraph; but was 
purposely kept back by the agent for the fraudulent 
purpose of enabling the p la in tiff to insure. We 
th ink i t  clear, looking to the position of Bees as 
agent to purchase and ship the cargo for the 
pla intiff, that i t  was his duty to communicate to 
his principal the disaster which had happened to 
the cargo ; and looking to the now general use of 
the electric telegraph in matters of mercantile 
interest between agents and their employers, wo 
th ink  i t  was the duty of the agent to  communi
cate w ith  his employers by tha t speedier means

of communication.”  Further on the Chief Jus
tice says, “  that, i f  an agent, whose duty i t  is, in 
the ordinary course of business, to communicate 
information to his principal as to the state of a 
ship and cargo, omits to discharge such duty, the 
owner, in  the absence of information as to any 
fact material to  be communicated to the under
w riter, effects an insurance, such insurance w ill 
be void on the ground of concealment or misre
presentation.”  Then come these very important 
words: “ The insurer is entitled to assume, as 
the basis of the contract between him  and the 
assured, tha t the la tter w ill communicate to him 
every material fact of which the assured has, or 
in  the ordinary course of business ought to have, 
knowledge; and tha t the la tter w ill take the 
necessary measures by the employment of com
petent and honest agents to obtain, through the 
ordinary channels of intelligence in use in  the 
mercantile world, a ll due information as to the 
subject-matter of the insurance. This condition 
is not complied w ith  where, by the fraud or 
negligence of the agent, the party proposing the 
insurance is kept in  ignorance of a material fact 
which ought to have been made known to the 
underwriter, and through such ignorance failed 
to disclose it . ”  The case we are now considering 
is a much stronger case than Proudfoot v. Monte- 
flore  (ub i sup.), for here the agent, who designedly 
withhold material information, was at the time 
employed by the assured to effect an insurance. 
The case of Stribley  v. The Im p e ria l M arine  
Insurance Company (3 Asp. Mar. Law Cas. 134;
1 Q. B. D iv. 507) does not appear to me to 
carry the matter beyond the cases already 
cited.

The authorities therefore support the con
clusion at which I  have arrived. I  fail, how
ever, to see why, in  principle, there should 
be any distinction between the case where the 
insurance is effected by the agent who ob
tained the information, and when i t  is effected by 
another agent employed about the insurance. 
In  both cases the assured, by a suppression of 
what ought to have been communicated to him, 
obtains an insurance which he would not other
wise have got. The underwriters are as much 
misled in  the one case as the other. In  both 
cases there is misconduct on the part of the agent 
of the assured; in  both cases the underwriters are 
free from blame. I t  seems to me unjust, and 
against public policy, that a person, through 
whose agent’s fault the mischief has happened, 
should pro fit to the detriment of those who are 
in  no way in fault. On the ground of the implied 
contract between the parties, I  am of opinion that 
the defendant is entitled to succeed. The con
cealment by an agent who is bound to give the 
intelligence violates the undertaking on which 
the contract is founded, in the same way as a 
sim ilar concealment by a principal. The under
w rite r has a r ig h t to believe, when he accepts the 
risk, that he is placed in  possession of all the 
information which the assured himself has, or 
which i t  was the duty of any agent of his to com
municate. The underwriter does not intend to 
insure risk concealed by some agent employed to 
obtain an insurance, who ought to have communi
cated them to his principal, any more than he 
does risks concealed by the agent actually effect
ing the insurance, or concealed by the principal 
himself. I t  is admitted that freedom from mis-
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representation or concealment is a condition 
precedent to the righ t of the assured to insist on 
the performance of the contract, so that, on a 
failure of the performance of the condition, the 
assured cannot enforce the contract. I  entirely 
agree; but i t  is insisted also that, i f  the mis
representation or concealment is by an agent, i t  
does not vitiate the policy when the principal is 
innocent, unless the agent be the agent employed 
to effect the insurance. I  cannot accede to that. 
I  th ink  there must be a freedom from misrepre
sentation or concealment, not only so far as the 
agent by or through whom the policy is effected

is concerned, but in  respect of anyagent employed 
by the assured to obtain the policy, whose duty it 
was to communicate material facts to his principal. 
A ny more lim ited construction, to my mind, 
would be against public policy, against principle, 
contrary to authority, and would tend to encourage 
fraud and collusion in transactions where uber
r im a  fides is essential. The appeal, in  my opinion, 
must be allowed.
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